103 533 

































CITE BY TITLE AND SECTION 


Thu* 


53 CJ.S. Libel and Slander § 14 



CORPUS JURIS 
SECUNDUM 


A COMPLETE RESTATEMENT OF THE ENTIRE 

AMERICAN LAW 

AS DEVELOPED BY 

ALL REPORTED CASES 

By 

The Editorial Staffs 
of 

THE AMERICAN LAW BOOK CO. 

and 

WEST PUBLISHING CO. 

VOLUME LIII 

Kept to Date by Ctimtilative Annual Pocket Parts 


Brooklyn, N. Y. 

The American Law Book Co. 



Copyright, 1948 

By 

The American Law Book Company 



EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two¬ 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secmtdum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—an innovation in encyclopedic writing—^must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which 
has proved so successful in modern digests and statutes conveniently, and 
with certainty, keeps each title constantly to date through current cases and 
new precedents. 

Corpus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 


V 




TABLE OF ABBREVIATIONS 


REPORTS AND TEXTBOOKS 


A. 

Abb. 

Abb.Adm. 

Abb.App.Dec» 

Abb.Dec. 

Abb.N.Oas. 

Abb.Pr. 

Abb.Pr.N.S. 

A’Beck.Hes. 

Judgm. 

[19171A.C. 

[1918JA.a 

Acton 

Adams 

Add. 

Add.BccL 

A.&B. 

A.&B.Bnc.L. 

A.&B.Enc.L.&Pr. 

Aik. 

A.K.Marsh« 

Ala. 

Ala.App» 

Alaska 

Alb.L.J. 

A.L.O. 

A1C.&N. 
Alc.Reg.Oa£U 
Aleyn 
Alison Pr. 

Allen 

Allen (N.B.) 
Alta.L. 

A.L.R. 

Am.Bankr* 

Ambl. 

A.M.O. 

Am.Corp.Oas, 

Am.Cr. 

Axd.D. 

Am.&B.Oorp.Cas. 

Am.&B.Gorp.Gas. 

N.S. 

Am.&Bng.Bncy. 

Liaw 

Am.&B.BqJ>, 

Am.&Bng.Pat« 

Gas. 

Am.&Eng.R.R, 

Gas. 

Am.Electr.Gas. 

Am.&E.H.Cas. 

Am.&B.H.Gas.N. 

S. 

Am.J.IntL» 

Am.L.J. 

Am.L.J.N.S« 

Am.L.Eec. 

C.J.S. 


Atlantic Reporter 
Abbott (U.S.) 

Abbott’s Admiralty (U.S.) 

Abbott’s Appeals Decisions (NX) 
Abbott’s Decisions (N.Y.) 

Abbott’s New Cases (N.Y.) 

Abbott’s Practice (N.Y.) 

Abbott’s Practice New Series (N.Y.) 


Appeal Gases (Gan.) 
eports [1918] Appeal Gases 


A’Beckett’s Reserved Judgments 
(Viet.) 

[19171 Appeal Cases (Gan.) 

Law Reports [1918] Appeal Gases 
(Eng.) 

Acton (Eng.) 

Adams Reiiorts (N.H.) 

Addison (Pa.) 

Addams’ Ecclesiastical (Eng.) 
Adolphus & Ellis (Eng.) 

American & English Eheydopmdia of 
Law 

American & English Encyclopcedia of 
Law & Practice 
Aikens (Vt.) 

A. K. Marshall (Ky.) 

Alabama 

Alabama Appellate Court 
Alaska 

Albany Law Journal 
American Leading Cases 
Alcott & Napier (Eng.) 

Alcock’s Registry Cases (Eng.) 

Aloyn (Eng.) 

Alison’s Practice (Sc.) 

Allen (Mass.) 

Allen, New Brunswick 
Alberta Law 
American Law Reports 
American Bankruptcy (U.S.) 

Ambler (Eng.) 

American Maritime Gases 
American Corporation Cases 
American Criminal 
American Decisions 
American & English Corporation 
Gases 

American & English Corporation 
Cases New Series 

American and English Encyclopedia of 
Law 

American & English Decisions in Eq¬ 
uity 

American and English Patent Gases 

American and English Railroad Cases 
American Electrical Cases 
American & English Railroad Gases 

American & English Railroad Cases 
New Series , ^ , 

American Journal of International 
Law , . 

American Law Journal (Pa.) 

American Law Journal New Series 

American Law Record (Ohio). 


Am.L.Reg. 
Am.L.Reg.N.S. 
Am.Law Reg.(0. 

Am.L.Rev. 

Am.L.T.Bankr. 

Am.Law Inst. 

Am.NegLGas. 

Am.NegLR. 

A.M.&0. 

AmProb. 

Am.Prob.N.S. 

Am.Pr. 

Am.R. 

Am.R.&Corp. 

Am.R.Rep. 

Am.S.R. 

Am.St.R.D. 

And. 

Andr. 

Ann.Gas. 

Ann.Gas.l912A 

Anstp. 

ADth.N.P. 

APP.D.C. 

App.Cas. 

App.Div. 

Ariz. 

Ark. 

Ark. Just. 

Arn. 

Arn.&H. 

Asbm. 

Aspin. 

Atk. 

Austr.C.L.R. 

Austr.Jur. 

Aastr.L.T. 


Bacon Abr. 

BailEq. 

Bailey 

B,&Ad. 

B.&Ald. 

Baldw. 

Balf.I^. 

Ball&B. 

Bank.&Ins.R. 

Bann. 

Bann.&A. 

Barb, 

Barb.Ch. 

B.&Am. 

Barn. 

Bam.Gh. 

Barnes 

Barnes Notes 

Batty 

B.&Aust. 

Baxt. 

Bay 

B.&B. 

B.O, 


American Law Register . 

American Law Register New Senes 

American Law Register Old Series 
American Law Review 
American Law Times Bankruptcy Re¬ 
ports 

American Law Institute, 

Restatement of the Law 
American Negligence Gases 
American Negligence Reports 
Armstrong, Macartney & Ogle (Ir.) 
American Probate 
American Probate New Series 
American Practice 
American Reports 
American Railroad & Corporation 
American Railway Reports 
American State Reports 
American Street Railway Decisions 
Anderson (Eng.) 

Andrews (Eng.) 

American & English Annotated Cases 
American Annotated Gases 1912A, et 
seq. 

Anstruther (Eng.) 

Anthon’s Nisi Prius (N.Y.) 

Appeal Cases (D.C.) 

Law Reports Appeal Cases (Eng.) 
Appellate Division (N.Y.) 

Arizona 

Arkansas 

Arkley’s Justiciary (Sc.) 

Arnold (Eng.) 

Arnold & Hodges (Eng.) 

Ashmead (Pa.) 

Aspinall’s Maritime Cases (Eng.) 
Atkyn (Eng.) 

Commonwealth Law Reports, Aus¬ 
tralia 

Australian Jurist 
Australian Law Times 


B 

Bacon’s Abridgment (Eng.) 

Bailey’s Equity (S.C.) 

Bailey’s Law (S.C.) 

Barnewall & Adolphus (Eng.) 
Barnewall & Alderson (Eng.) 

Baldwin (U.S.) 

Balfour’s Practice (Sc.) 

Ball & Beatty (Ir.) 

Bankruptcy and Insolvency Reports 
(Eng.) 

Bannister (Eng.) 

Banning & Arden (U.S.) 

Barbour (N.Y.) 

Barbour’s Chancery (N.Y.) 

Barron & Arnold (En^) 

Barnardiston King’s Bench (Eng.) 
Barnardiston Chancery (Eng.) 

Barnes’ Practice Cases (Eng.) 

Barnes’ Notes (Eng.) 

Batty (Ir.) ^ 

Barron & Austin (Eng.) 

Baxter (Tenn.) 

Bay (S.C.) 

Broderip & Bingham (Eng.) 

British Columbia 



Tin 

B.&C. 

B.&Maciu 
B.D.&0. 

Beatty 
Beav. 

Beav.&Wal.Ey. 
Oas. 

Boav.R.&C.Cas. 
Beaw.Lex.Mer. 

Bee 
BeU. 

Bell App.Oas. 

Bell Cas. 

Bell C.C. 

Bell Comm. 

Bell Sc.Oas. 

Ben. 

Beni. 

BenL&D. 
B.&H.Or.Oas. 

Bibb 
Bing. 

Bing.N.Cas. 

Binn. 

Biss. _ 
Bitt.W.&P. 

Black 
Blackf. 

Blackstone Comm, 
Bla.H. 

Blair Co. 

Bland 

Bland’s Ch. 

Blatcbf. 

Blatclif.&H. 

Blatclif.PrizeOas. 

Bligh 

Bligh N.S. 

B.Mon, 

Bond 

Bouvier. 

Boyce 

B.&P. 

B.&P.N.IL 

Bract. 

Braclf.Surr. 

Brayt. 

B.R.C. 

Brev. 

Brewst. 

Brightly 

Brightly El.Cas. 
Bro.Ch. 

Brock. 

Brock.Cas. 

Brod.&B. 

Brod.&Pr. 

Brodix Am.&ID. 

Pat.Cas. 

Bro.Just. 

Brook Abr. 

Brook N.Cas. 
Brooke N.C. 
Bro.P.C. 

Brown Adm. 
Brown, Oh. 
Brown Bcc. 
Brown N.P. 
Brown ,Parl.Cas. 
Browne 
Brown.&L. 
Brownl.&G. 
Bruce 

Brunn.Coll.Gas. 

B.&S. 

B.T.A. 

Buck 

Buller N.P. 
Bulstr. 


TABLE OF ABBREVIATIONS 


Barnewall & Oresswell (Eng.) 

Browne & Macnamara (Eng.) 
Blackham, Dundas & Osborne (Ir.) 
Beatty (Ir.) 

Beavan (Eng.) „ „ , rt* 

Beavan & Wulford’s Railway and Ca¬ 
nal Cases (Eng.) 

English Railway and Canal Cases 
Beawes Lex Mercatoria (Eng.) 

Bee (U.S.) 

Bcllcwe (Eng.) 

Bell’s Appeal Cases (Sc.) 

Bell’s Cases (Sc.) 

Boll’s Crown Cases (Bug.) 

Bell’s Commentaries (Eng.) 

Bell’s Scotch Court of Session Cases 
Benedict (U.S.) 

Benloe (Bug.) 

Benloe & Dallison (Eng.) ^ 
Bennett & Heard Leading Criminal 
Cases (Eng.) 

Bibb (Ky.) 

Bingham (Eng.) /ri \ 

Bingham’s Now Cases (Eng.) 

Biuney (Pa.) 

Bissell (U.S.) . 

Bittleson, Wise & Parnell (Bug.) 

Black (U.S.) , ^ 

Blackford (Ind.) 

1 Blackstone Commentaries 
Henry Blacks tone’s English Common 
Pleas (Eng.) 

Blair County (Pa.) 

Bland (Md.) 

Bland Chancery (Md.) 

Blatcbford (U.S.) , .tt c? \ 

Blatchford & Howland (UB ) 
Blatchford’s Prize Cases (U.o.) 

Bligh (Eng.) ^ 

Bligh New Scries (Eng.) 

B. Monroe (Ky.) 

Bond (U.S.) 

Bouvier s Law Dictionary 
Boyce (Del.) 

Bosauquet & Puller (Eng.) 

Bosauquet & Puller’s Now Reports 

Brae ton de Le gibus et Consuetudini- 
bus Anglim 

Bradford’s Surrogate (N.x.) 

Brayton (Vt.) 

British Ruling Cases 
Brevard (S.C.) 

Brewster (Pa.) 

Brightly (Pa.) , 

Brightly’s Election Cases (Pa.) 
Brown’s Chancery (Eng.) 
Brockenbrough (U.S.) ^ 
Brockenbrough’s Virginia Cases 
Brodcrip & Bingham (Eng.) 

Broderick & Eremantle’s Ecclesiasti¬ 
cal Cases , , « 

Brodix’s American & English Patent 
Cases 

Broun’s Justiciary (Sc.) 

Brook’s Abridgments (Eng.) 

Brook’s New Cases (Eng.) 

Brooke’s New Cases 

Brown’s Parliament Cases (Eng.) 

Brown’s Admiralty (U.S.) 

Brown’s Chancery Oases (Eng.) 
Brown Ecclesiastical (Eng.) 

Brown’s Michigan Nisi Prius 
Brown Parliamentary Cases (Eng.) 
Browne (Pa.) x 

Browning & Lushmgton (Eng.) 
Browniow & Goldesborough (Eng.) 
Bruce (Sc.) ^ ^ 

Brunner’s Collective Cases (U.S.) 
Best & Smith (Eng.) 

Board of Tax Appeals (U.S.) 

Buck (Eng.) 

Buller’s Nisi Prius (Eng.) 

Bulstr ode (Eng.) 


Bunb. 

Burn. 

Burr. 

Burr.S.Cas. 

Bush. 

Ihisb.Eq. 

Bush 

B.W.C.C. 


Cab.&E. 

Cai. 

Cai.Cas« 

Cal. 

Cal. (2d) 

Cal.App. 

CaLApp. (2d) 

Cald. 

Call 

("althr, 

(hil.Unrcp.Cas. 

Cam.Cas. 

Cainpl). 

China I Zone 

("an.App.Cas. 

Can.(h*.Cas. 

Can.Exch. 

Can.LJ. 

Oan.L.J.N.S. 

Can.L.T.Occ. 

Notes 

Can.li.Cas. 

Oaii.S.C. 

Canci&L. 

Car.&K. 

<3ar.&M. 

Car.&P. 

Car.II.&A. 

Carp.P.O. 

Carter 

Carlh. 

Cartwr.Cas. 

Cary 

Cas. 

(Jas.tHardw. 

C)as.t.Holt 

Cas.tKing 

Cas.t.Talb. 

O.B. 

C.B.N.S. 

C.O.A. 

C.C.P.A. 

Ccntr.L..T. 

riSOll Ch. 

Chamb.Rcp. 

Chandl. 

Charlt.R.M. 

Charlt.T.U.P. 

Chase 

Ch.Cas. 

Ch.Chamb. 

Ch.CoLOp. 

Ch.D, 

ChestOo. 

Chev. 

Chit. 

(^hoyce Cas.Ch. 
Ch.Rcp. 
Ch.Scnt. 
Cinc.LBuL 
Cine. Super. 

City Ct.R. 

City Hall Rec. 


Bunbury (Eng.) 

Burnett (Wis.) 

Burrows (Eng.) ^ ^ 

Burrows’ SoltJeinent Oas. (Eng.) 
Biisbee (N.(3.) 

Bnsbcc Equity (N.C.) 

Bush (Ky.) 

Butterworth’s Workmen’s Compensa¬ 
tion Oases (Eng.) 


Cababe & Ellis (Eng.) 

Caines (N.Y.) 

Caines’ Cases (N.Y.) 

California ^ , « • 

California Reports, Second Senes 
California Appellate (^mirt „ , 

California Appellate Itcports, Second 
Scries 

Caldecott (Bug.) 

Call (Va.) 

Calthrop (Eng.) 

California Unreported Cases 
Cameron’s (hises (Can.) 

Campbell (Eiig.) 

Canal Zone Supremo Court 
Canadian Appeal (hiscs 
Canadian Criminal (hiscs 
Canadian Exeluuiuer 
Canada Law .Journal ^ 

Canada Law Journal New Scries 

Canadian Law Times Occasional Notes 
Canadian Railway (hiscs 
Canada Supremo Court 
Cane & Leigh Crown Cases Reserved 
(Eng.) 

Carrington & Kirwan (Eng.) 
Carrington & Marshman (lOng.) 
Carrington & Payne (Eng.) 

Carrow, Haraerton Allen (Eng.) 
Carpmacl Patent Cases (Eng.) 

Carter (Eng.) 

Curtbew (Eng.) 

Cartwright’s Cases (Can.) 

Cary (JCng.) 

Casey (Pa.) 

Cases temp. Hardwickc (Eng.) 

Cases temp. Holt (Eng.) 

Oases temp. King (Eng.) 

Cases temp. Talbot (Eng.) 

Common Bench (Manning, Granger & 
Scott) (Eng.) « . . 

Common Boneh Now Senes (Manning, 
Granger & Scott New Seri<‘s) (Eng.) 
Circuit Court of Appeals (U.S.) 

Court of Customs and Patent Appeals 
Central Law Journal 
Law Reports [18‘Jl] Chancery (Eng.) 
Cliainbcr (Ont.) 

Chandler (Wis.) 

It. M. Charlton (Ga.) 

T. U. P. Charlton (Ga.) 

Chase (U.S.) 

Cases in Chancery (Eng.) 

Chancery Chambers (U.C.) 

Chalmers* Colonial Opinions 
Law Reports Chancery Division 
(Eng.) 

Chester County (Pa.) 

Oh eves (S.C.) 

(jhitty (Eng.) 

Choyce Cases in Chancery (Eng.) 
Chancery Reports (Eng.) 

Chancery Sentinel (N.Y.) 

Weekly Law Bulletin (Oh.) 

Cincinnati Superior Court Reporter 
(Oh.) 

City Court Reports (N.Y.) 

City Hall Recorder (N.Y.) 



TABLE OF ABBBEYIAT10N8 


IX 


Civ.Proc.Rep. 

O.J. 

C.J.Anru 

C,J.S. 

C.&K. 

C.&L. 

Cl.App. 

C1.0h. 

Clark &F. 

Clark &Fin.N.S, 
Clarke 

Clarke &S.Dr.Cas, 

Clarke Ch. 

Clayt. 

C.L.Chamb. 

Clev.L.Ilec. 

Clev.L.Rep. 

C1.&F. 

Clif.ELCas. 

Cliff. 

C.L.R. 

C.&M. 

C.M.&R. 
Cock.&Rowe 
Code Rep, 

Code Rep.N.S. 
Coff.Prob. 

Co.Inst. 

Coke 

Col.Cas, 

CoL&C.Cas. 

Col.C.C. 

Coldw. 

ColL 

Col.L.R6p. 
CoLLaw Review 
CoU.^.Bank« 

Colles 

Colo. 

Colo.App. 

Colq. 

Coltm. 

Comb. 

Com.Cas, 

Com.L. 

Comptr.Treas, 

Dec. 

Comst. 

Comyns 
Comyns Dig:. 
Con.^ULiaw. 

Coni. 

Conn. 

Conn,Surr. 

Const. 

Cooke 
Cooke 
Cooke 8c A. 

Cook Vice-Adm. 
Coop. 

Coop.Pr.Cas. 

Coop.t.Brougli. 

Coop.t.Cott. 

Co<m.t.Bld. 

CO.P.C. 

Corb.&D* 

Conrt.&MacL 

Cow. 

Cow.Cr.Rep. 

Cowp. 

Cox.Am.T.M.Oas. 
Cox C.O. 

Cox Ch. 

Cox &Atk* 

C.&P. 

CJP.O. 

O.P.D. 


Civil Procedure Reports (N.T.) 

Corpus Juris 
Corpus Juris Annotations 
Corpus Juris Secundum 
Carrington & ISrwan (Eng.) 

Connor & Lawson (Ir.) 

Clark’s Appeal Cases (Eng.) 

Clarke’s Chancery (N.Y.) 

Clark & Finnelly (Eng.) 

Clark’s House of Lords Cases (Eng.) 
Clarke’s Chancery (N.Y.) 

.Clarke 8c Scully’s Drainage Cases 
(Ont) 

Clarke’s Chancery (N.YO 
Clayton’s Reports, xork Assizes 
(Eng.) 

Chamber’s Common Law (U.O.) 
Cleveland Law Record (Oh.) 

Cleveland Law Reporter (Oh.) 

Clark & Pinnelly (Eng.) 

Clifford’s Southwick Election Cases 
Clifford (U.S.) 

Common Law Reports (Eng.) 
Carrington & Marshman (Eng.) 
Crompton, Meeson & Roscoe (Eng.) 
Cockburn & Rowe’s Election Cases 
Code Reporter (N.Y.) 

Code Reports New Series (N.Y.) 
Coffey’s Probate (CaL) 

Coke’s Institutes 
Coke (Eng.) 

Coleman’s Cases (N.Y.) 

Coleman & Caines’ Cases (N.Y.) 

Col Iyer’s Chancery Cases (Eng.) 
Coldwell (Tenn.) 

Collyer (Eng.) 

Colorado Law Reporter 
Columbia Law Review 
Collier and Eaton’s American Bank¬ 
ruptcy Reports 

Colles’ Cases in Parliament (Eng.) 
Colorado 

Colorado Appeals 
Colquit 

Coltman (Eng.) 

Comberbach (Eng.) 

Commercial (jases (Eng.) 

Commercial Law (Can.) 

Comptroller Treasury Decisions 
Comstock (N.Y.) 

Comyns (Eng.) 

Comyns Digest (Eng.) 

Connor & Lawson (Ir.) 

Conference Reports (N.C.) 

Connecticut 

Connolly’s Surrogate (N.Y.) 
Constitutional Reports (N.O.) 

Cooke (Eng.) 

Cooke (Tenn.) 

Cooke & Alcock (Ir.) ^ ^ ^ 

Cook’s Vice-Admiraltv (L.O.) 

Cooper’s Chancery (Eng.) 

Cooper’s Practice Oases (Eng.) 
Cooper’s Cases temp. Brougham 
(Eng.) 

Cooper’s Oases temp. Cottenham 
(Eng.) 

Cooper’s Oases tempore Eldon (Eng.) 
Coke’s Reports (Eng.) 

Corbett & Daniell’s Election Cases 
(Eng.) 

Courtnay & Maclean (SCt) 

Oowen (N.Y.) 

Oowen’s Criminal (N.Y.) 

Cowper (Eng.) 

Cox’s American Trade-Mark Cases 
Cox’s Criminal Cases (Eng.) 

Cox’s Chancery (Eng.) 

Cox & Atkinson (Eng.) 

Carrington & Payne (Eng.) 

0. P. Cooper’s Chancery Practice Cas¬ 
es (Eng.) 

Law Reports Common Pleas Division 
(Eng.) 


Crabbe 
Cranch 
Cranch C.C. 
Cranch Pat.Dec. 
Cr.App. 
Crawf.&D. 
Crawf.&DAbr. 
Cas. 

Cripp’s Oh.Cas. 

Cr.LMag. 

Or.&Ph. 

O.Rob. 

Cro.Oar. 

Cro.Eliz. 

Cro.Jac. 

Cromp.&J. 

Cromp.&M. 

Crosw.Pat.Oas. 

Cr.&Ph. 

Ct.CL 

Ct.Cust.&Pat. 

App. 

Cunn. 

Curt. 

Curt.Ecd. 

Cush. 

(iJustA. 

Cyc. 

Cyc.Anm 


Dak. 

DahOJft 

Dali. 

DalL 

Dali. 

DalrJ>ec» 

Daly 

Dan. 

Dana 

Dane Abr. 

Dans.&L. 

D’Anv.Abr. 

Dauph.Co. 

Dav.&M* 

Davys 

Day 

D.B.&M. 

D.O. 

D.Chipm. 
Deac. 
Deac.&0. 
Deady 
Dears.&B. 
Dears.C.O. 
Deas & A. 
De Gex 
De G.P.&J. 
De G.J.&S. 
De G.&J. 

De G.M.&G. 

De G.&Sm. 
Del. 

Del.Oh. 

Del.Co. 

Dem.Surr. 

Den. 

Den.0.0. 

Desaus.Eq. 

Dev.CtOL 

Dev.L. 

Dev.&Bat. 

Dick. 

DiU. 

DirLDec. 

Disn. 


Crabbe (U.S.) 

Cranch (U.S.) ^ ^ ^ 

Cranch’s Circuit Court (U.S.) 
Cranch’s Patent Decisions (U.S.) 
Criminal Appeals (Eng.) 
Crawford & Dix (Ir.) 


Crawford 8c Dix’s Abridged Oases 
(Ir.) 

Oripp^s Church and CJlergy Cases 
Criminal Law Magazine 
Craig & Phillips (Eng.) ^ 

Christopher Robinson’s Admiralty 
(Eng.) 

Croke Charles (Eng.) 

Croke Elizabeth (Eng.) 

Croke’s R^orts tempore James (Ja¬ 
cobus) (Eng.) 

Crompton 8c Jervis (Eng.) 

Crompton & Meeson (Eng.) 
Croswell’s (Collection of Patent Cases 
(U.S.) 

Craig & Phillips (Eng.) 

Court of Claims (U.S.) 


Court of Customs and Patent Appeals 
Cunningham (Eng.) 

Curtis (U.S.) 

Cnrteis Ecclesiastical (Eng.) 

Cushing (Mass.) 

United States Customs Appeals 
Cyclopedia of Law & Procedure 
Cyclopedia of Law 8c Procedure An¬ 
notations 


D 

Dakota 

Dalison’s Common Pleas (Eng.) 
Dallaman’s Decisions (Tex.) 

Dallas (Pa.) 

Dallas (U.S.) 

Dairymple’s Decisions (Sc.) 

Daly (N.Y.) 

Daniell (Eng.) 

Dana (Ky.) 

Dane’s Abridgment 
Danson & Lloyd (Eng.) 

D’Anver's Abridgment (Eng.) 

Dauphin County (Pa.) 

Davison & Merivale (Eng.) 

Davys (Ir.) 

Dunlo^^^e^ & Murray (Sc.) 

District of Columbia 
D. Chipman (Vt.) 

Deacon (Eng.) 

Deacon 8c Chitty (Eng.) 

Deady (U.S.) 

Dearsley 8c Bell (Eng.) 

Dearsley’s Crown Cases (Eng.) 

Deas & Anderson (Eng.) 

De Gex (Eng.) 

De Gex, Fisher & Jones (Eng.) 

De Gex, Jones & Smith (Eng.) 

De Gex & Jones (Eng.) 

De Gex, MacNaghten 8c Gordon 
(Eng.) 

De Gex 8c Smale (Eng.) 

Delaware 

Delaware Chancery 
Delaware County (Pa.) 

Demarest’s Surrogate (N.Y.) 

Denio (N.Y.) 

Denison’s Crown Cases (Eng.) 
Desaussure (S.C.) 

Devereux’s CJourt of Claims (U.S.) 
Devereux (N.C.) 

Devereux & Battle (N.O.) 

Dickens (Sc.) 

Dillon (U.S.) 

Dirleton’s Decisions (Sc.) 

Disney (C)h.) 



X 


TABLE OF ABBREVIATIONS 


D.&L. 

Dods. 

Dom.L.R. 

Donnelly 

Dorion 

DougL 

Dougl. 

DougLELGas. 

Dow 

Dow & OL 

Dow«&L. 

DOW.N.S. 

DowL 

Dowl.P.0. 

D 0 WI.P.O.N.S. 

D.&R. 

Draper 

Drew. 

Drinkw. 

D.&It.Mag.Oas» 

D.&ILN.P. 

Dr.&Sm. 

Drury 

Dr.&Wal. 

Dr.&War. 

D.&Sw* 

Dud.Eq, 

DudL 

Duet 

Dunl.B.&M. 

Dunlop 

Dunn. 

Durie 

Durn.&E* 

Du7. 

Dyer 


Dowling & Lowndes (Eng.) 

Dodson’s Admiralty (Eng.) 

Dominion Law Reports (Can.) 
Donnelly (Eng.) 

Dorion (L.C.) 

Douglas (Eng.) 

Douglass (Mich.) 

Douglas’ Election Gases (Eng.) 

Dow (Eng.) 

Dow & Clark (Eng.) 

Dowling & Lowndes (Eng.) 

Dowling, New Series (Eng.) 

Dowling’s English Bail Court (Prac¬ 
tice) Cases 

Dowling’s Practice Cases (Eng.) 
Dowling’s Practice Cases New Series 
(Eng.) 

Dowling & Ryland (Eng.) 

Draper (U.C.) 

Drewry (Eng.) 

Drinkwater (Eng.) 

Dowling & Ryland’s Magistrate Cases 
(Engj 

Dowling & Ryland’s Nisi Prius (Eng.) 
Drewry & Smale (Eng.) 

Drury (Ir.) 

Drury & Walsh (Ir.) 

Drury & Warren (Ir.) 

Deane & Swabey (Eng.) 

Dudley (S.O.) 

Dudley (Ga.) 

Duer’s Superior Court (N.T.) 

Dunlop, Bell & Murray (Sc.) 

Dunlop (Sc.) 

Dunning (Eng.) 

Durie (Sc.) 

Durnford h East (Eng.) 

Duvall (Ky.) 

Dyer (Eng.) 


East 

East.L.R. 

East P.C. 

Bast.T. 

E.&B. 

E.B.&E. 

B.B.&S. 

B.C.L. 

Eden 

Edgar 

Edm.Sel.Cas. 
E. D. Smith 
Edw. 

Edw. 

Edw.Abr. 


Edw.Adm. 

E.&E. 

Enc.Pl.&Pr. 

Ency.Law. 


Eng.Ad. 

Eng.C.C). 

Eng.Ch. 

Eng.Eccl. 

Eng.Ecc.R. 

Eng.Exch. 

Eng.L.&Eq. 

Eng.Rep.R. 

Bng.Ry.&G.Cas. 

Eng.&Xr.App. 


Eq.Cas.Abr. 

Eq.Rep. 

E.R.O. 

Esp. 

Euer 

Exch. 

Exch.Gas. 


E 

Bast (Eng.) 

Eastern Law Reporter (Can.) 

East’s Pleas of the Crown (Eng.) 
Eastern Term (Eng.) 

Ellis & Blackburn (Eng.) 

Ellis, Blackburn & Ellis (Eng.) 

Ellis, Best <fe Smith (Eng.) 

English Common Law 
Eden (Eng.) 

Edgar (Sc.) 

Edmond’s Select Cases (N.Y.) 

E. D. Smith (N.Y.) 

Edwards (Eng.) 

Edwards’ Chancery (N.Y.) 

Edwards’ Abridgment of Prerogative 
Court Cases 

Edwards’ Admiralty (Eng.) 

Ellis & Ellis (Eng.) 

Encyclopaedia of Pleading & Practice 
American and English Encyclopaedia of 
Law 

English Admiralty 
English Crown Cases 
English Chancery 
English Ecclesiastical Reports 
English Ecclesiastical Reports 
English Exchequer Reports 
English Law & Equity 
English Reports, Full Reprint 
English Railway and Canal Cases 
Law Reports, English and Irish Appeal 
Cases 

Equity Cases Abridged (Eng.) 

Equity Reports (Eng.) 

English Ruling Cases 
Espinasse’s Nisi Prius (Eng.) 

Euer (Eng.) 

Exchequer (Eng.) 

Exchequer Oases (So.) 


Ex.D. 


Eyre 


Falc. 

Falc.&F. 

Par. 

P.Oas.No. 

P.(Ct.Sess.) 

F!(2d) 

F.RD. 

P.Supp. 

Ferg.Cons. 

F.&F. 

Pish.Pat.Oas. 

Pish.Pat.B. 

Pish.PrizeCas. 

Pitzg. 

Pitzh. 

Pitzh.N.Br. 

Fla. 

Flipp. 

P1.&B:. 

Fonb.Eq. 

Fonbl. 

Fonbl.R. 

Forbes 

Porr. 

Forrester 

Fortesc. 

Post. 

Post. 

Post&Pin. 

Pount.Dec. 

Fox 

Fox & S. 
Preem. 

Preem. 

Freem.E.B. 


Ga. 

Qa.App. 

Ga.Dec. 

Gale 

Gal. 

G.Coop. 

G.&D. 

Geld.&M. 

Gibb.Surr. 

GilTard 

Giff.&H. 

Gil. 

Gilb. 

Gilb.Cas. 

GUb.C.P. 

GIlb.Exch. 

Gill 

Gill&J. 

Gilm. 

Gilm.&Palc, 

Gilp. 

Glasc. 

Glyn&J. 

Godb. 

Godo. 


Goeb. 

Gosf. 

Gouldsb. 

Gow 

Gow N.P. 

Grant 
Grant Oh. 

Grant Err.&App 
Gratt. 

Gray 


Law Reports Exchequer Division 
(Eng.) 

Eyre’s Reports (Eng.) 


P 

Falconer’s Court of Sessions (Sc.) 
Falconer & Pitzherbert (Eng.) 
Parresley (Eng.) 

Federal Cases (U.S.) 

Fraser’s Court of Sessions Oases (Sc.) 
Federal Reporter (U.S.) 

Federal Reporter Second Series 
Federal Rules Decisions 
Federal Supplement 
Ferguson’s Consistory (Eng.) 

Foster & Pinlason (Eng.) 

Fisher’s Patent Cases (U.S.) 

Fisher’s Patent Reports (U.S.) 
Fisher’s Prize Cases (U.S.) 
Fitzgibbon (Eng.) 

Pitzherbert’s Abridgment (Eng.) 
Fitzherbert’s Natura Brevium (Eng.) 
Florida 
Plippin (U.S.) 

Flanagan & Kelly (Ir.) 

Fonblanque’s Etiuity (Eng.) 
Fonblanque (Eng.) 

Fonblanque’s English Cases 
Forbes (Eng.) 

Forrest (Eng.) 

Forrester’s Cases (Eng.) 

Fortcscue (Eng.) 

Foster (Eng.) 

Poster (N.H.) 

Foster & Finlason (Eng.) 
Fountainhall’s Decisions (Sc.) 

Pox Reports (Eng.) 

Fox & Smith (Ir.) 

Freeman’s Chancery (Eng.) 
Freeman’s (Chancery (Miss.) 
Freeman’s King’s Bench (Eng.) 


6 

Georgia 

Georgia Appeals 
Georgia Decisions 
Gale (Eng.) 

Gallison (U.S.) 

G. Cooper (Eng.) 

Gale & Davidson (Eng.) 

Geldart & Maddock (Eng.) 

Gibbon’s Surrogate (N.Y.) 

Giffard (Eng.) 

Giffard and Hemming (Eng.) 

Gilfillan’s Edition (Minn.) 

Gilbert’s (Eng.) 

Gilbert’s Cases (Eng.) 

Gilbert’s Common Picas (Eng.) 
Gilbert’s Exchequer (Eng.) 

Gill (Md.) 

Gill & Johnson (Md.) 

Gilmer (Va.) 

Gilmour & Falconer (Sc.) 

Gilpin (U.S.) 

Glascock (Ir.) 

Glyn & Jameson (Eng.) 

Godbolt (Eng.) 

Godolphin’s Abridgment of Ecclesias¬ 
tical Law 

Goebel’s Probate Court Cases 
Gosford (Eng.) 

(^uldsborough (Eng.) 

Gow (Eng.) 

Gow’s English Nisi Prius Cases 
Grant’s Cases (Pa.) 

Grant’s Chancery (U.C.) 

Grant’s Error & Appeal (U.C.) 
Grattan (Va.) 

Gray (Mass.) 



TABLE OF ABBBETIATI0N8 


XI 


Green Or. 

Greene 

GwilLT.Cas. 


Green’s Criminal Law (Eng.') 
Greene (Iowa) 

Gwillim’s Tithe Oases (Eng.) 


Hadd. 

Hagg.Adm, 

Hagg.Cons. 

Hagg.Eccl. 

HaUes Dec. 

Hale 

Hale Ecc. 

Hale P.O. 

Hall 

Hall&T. 

Halsbury L.Eng. 

Handy 

Han.(N.B.) 

Hard. 

Hardres 

Hare 

Harp.Eq. 

Harr. 

Harr. (Del.) 
HaiT.(hlich.) 

Harr.&G. 

Harr.Ch. 

Harr.&H. 

Harr.&J. 

Harr.&M. 

Harr.&R. 

Harr.&W. 

Hask. 

Havil. 

Hawaii 
Hawaii.Fed. 
Hawaiian Rep. 
Hawk.P.0. 
Hay.Exch. 

Hayes 

Hayes&J. 

Hay&M. 

Hayw. 

Hayw. 

Hayw.&BL 

Haz.Reg. 

H.B1. 

H.&0. 

Head 

Hcisk. 

Hem.&M. 

Hempst. 

Hen.&M. 

Het. 

Het.O.P, 

H.&H. 

Hill 

Hill S.O. 

Hill &Den. 

Hill &Den. Supp. 

mt 

Hil.T. 

H.L.Oas. 

H.&N. 

Hob. 

Hodg.EL 

Hodges 

Hoffm. 

Hoffm.Land Oas. 
Hog. 

Holmes 
Holt Adm.Cas. 
Holt fiJq. 

Holt K.B. 

Holt N.P. 

Home 
Hope Dec. 

Hopk. 

Hopk.Oec. 


Haddington (Eng.) 

Haggard’s Admiralty (Eng.) 

Haggard’s Consistory (Eng.) 
Haggard’s Ecclesiastical (Eng.) 
Hailes’ Decisions (Sc.) 

Hale's Common Law (Eng.) 

Halo’s Ecclesiastical (Eng.) 

Hale’s Pleas of the Crown (Eng.) 
Hall’s Superior Court (N.Y.) 

HaU & Twells (Eng.) 

Halsbury’s Law of England 
Handy (Oh.) 

Hannay’s Reports, New Brunswick 
Hardin (Ky.) 

Hardres (EJng.) 

Hare (Eng.) 

Harper (S.O.) 

Harrison’s Chancery (Mach.) 
Harrington (Del.)’ 

Harrington’s Michigan Chancery Re¬ 
ports 

Harris & Gill (Md.) 

Harrison’s Chancery (Eng.) 

Harrison & Hodgins (IJ.O.) 

Harris & Johnson (Md.) 

Harris & McB&enry (Md.) 

Harrison & Rutherford (Eng.) 
Harrison & Wollaston (Eng.) 

Haskell (U.S.) 

Haviland (PrJ]dw.IsL) 

Hawaiian 
Hawaiian Federal 
Hawaii Reports 

BEawkins’ Pleas of the Crown (Eng.) 
Hayes Exchequer (Ir.) 

Hayes (Ir.) 

Hayes & Jones (Ir.) 

Hay & Marriott (Eng.) 

Haywood (N.C.) 

Haywood (Tenn.) 

Haywood & Hazelton (TJ.S.) 

Hazard’s Register (Pa.) 

Henry Blackstone (Eng.) 

Hiirlstone & Ooltman (Eng.) 

Head (Tenn.) 

Hciskell (Tenn.) 

Hemming & Miller (Eng.) 

Hempstead (U.S.) 

Henning & Munford (Va.) 

Hetley (Eng.) 

Hetley’s Common Pleas (Eng.) 

Horn & Hurlstone (Eng.) 

Hill (N.Y.) 

Hill (S.C.) 

Hill & Denio (N.Y.) 

Lalor’s Supplement to Hill & Denio’s 
(N.Y.) 

Hilton (N.T.)^^ ^ 

Hilary Term (Eng.) ^ 

House of Lords Oases (Eng.) 
Hurlstone & Norman (Eng.) 

Hobart (Eng.) ^ * 

Hodgins’ Election (U.O.) 

Hodges (E^.) 

Hoffman’s Chancery (N.]^) 

Hoffman’s Land Cases (U.S.) 

Hogan (Ifi) . 

Holtis ^EngHsh Admiralty Cases 
Holt’s Equity (Eng.) 

Holt’s King’s Bench (Eng.) 

Holt’s Nisi Prius (Eng.) 

Home (Sc.) . 

Hope’s Decisions (Sa) 

Hopkins’ Chancery (N.Y.) 

Hopkins’ Decisions (Pa.) 


Hopw.&O. 

Hopw.&P. 

Hosea 

Houst. 

HoustOr, 

How. 

How. (Miss.) 

How.A.Cas. 

HOW.N.P. 

How.Pr. 

How.Pr.N.S. 

How.St.Tr. 

Hud.&B. 

Hughes 

Hughes 

Hume 

Humphr. 

Hun 

Hurl.&Gord. 

Hurl.&W. 

Hutt. 


Hopwood & Coltman (Eng.) 

Hopwood & Philbrick (Eng.) 

Hosea (Ohio) 

Houston (Del.) 

Houston’s Criminal Cases (DeL) 
Howard (U.S.) 

Howard (Miss.) 

Howard’s Appeal Cases (N.Y.) 
Howell's Nisi Prius (Mich.) 

Howard’s Practice (N.Y.) 

Howard’s Practice New Series (N.Y.) 
Howell’s State Trials (Eng.) 

Hudson & Brooke (Ir.) 

Hughes (Ky.) 

Hughes (U.S.) 

Hume’s Decisions (Sc.) 

Humphreys (Tenn.) 

Hun (N.Y.) 

Hurlstone & Gordon (Eng.) 
Hurlstone & Walmsley (Eng.) 
Hutton (Eng.) 


I 

Idaho Idaho 

Iddings DJ^D. Iddings Dayton Term Reports 

m. Illinois 

Ill.App. Blinois Appellate Court 

Ill.Cir. Blinois Circuit Court 

Ind. Indiana 

Ind.App. Indiana Appellate Court 

Ind.T. Indian Territory 

l ns. L.J. Insurance Law Journal 

l nt. Com.Commn. Interstate Commerce Commission 

Int.Com.Rep. Interstate Commerce Reports 

Int.Rev.Rec. Internal Revenue Record 

Iowa Iowa 

[1891] Ir. Law Reports [1891] Irish 

Ir.Oh. Irish Chancery 

Ir.C.L Irish Common Law 

Ir.EccL Irish Ecclesiastical Reports 

Ired. Iredell (N.C.) 

Ir.Eq. Irish Equity 

Ir .Law Rep. Irish Law Reports 

Ir.Law &Eq. Irish Law and Equity Reports 

Ir.R.1894. Irish Law Reports for year 1894 

Ir.ItCJCi. Irish Reports Common Law 

Ir.R.Eq. Irish Reports Equity 

Irv.Just. Irvine’s Justiciary Cases (Eng.) 


Jac. 

Jac.&W. 

J.Bridgm. 

J.&O. 

Jebb &B. 
Jebb C.C. 
Jebb&S. 

Jeff. 

Jenk. 

J.J .Marsh. 
J.&L. 

Johns. 

Johns. 

Johns.Cas* 

Johns.Ch. 

Johns.V.C. 

Johns.&H. 
Jones Exch. 
Jones T. 

Jones W. 

Jones&SpeiL 

Journ.Jur, 

J.P. 

Jur. 

Jur.N.S. 

Just.L.R. 


J 

Jacob (Eng.) 

Jacob & Walker (Eng.) 

John Bridgman (Eng.) 

Jones & Carey (Ir.) 

Jebb & Bourke (Ir.) 

Jebb’s Crown Cases (Ir.) 

Jebb & Symes (Ir.) 

Jefferson (Va.) 

Jenkins (Eng.) 

J. J. Marshall (Ky.) 

Jones & La Touche (Eng.) 

Johnson (Ei^.) 

Johnson (N.Y.) 

Johnson’s Cases (N.Y.) 

Johnson’s Chancery (N.Y.) 

Johnson’s English Vice-Chancellors 
(Eng.) 

Johnson & Hemming (Eng.) 

Jones Exchequer (Ir.) 

Sir Thomas Jones’ English King’s 
Bench Reports 

Sir William Jones’ English King’s 
Bench Reports 
Jones & Spencer (N.Y.) 

Journal of Jurisprudence (Pa.) 
Justice of Peace (Eng.) 

Jurist (Eng.) 

Jurist New Scries (Eng.) 

Justices’ Law Reporter (Pa.) 



TABLE OF ABBREVIATIONS 


Karnes Dee. Karnes’ Decisions (Sc.) 

Karnes Elucid. Karnes’ Elucidatiou (Sc.) 

Karnes Kem.Dec. Karnes’ llemarkable Decisions (Sc.) 

Karnes SelDec. Karnes’ Select Decisions (Sc.) 

Kan. Kansas 

Kan.App* Kansas Appeals 

Kay Kay (Eng.) 

Kay&J. Kay & Johnson (Eng.) 

[19173K.B. Law Reports [1&17] King’s Bench 

Keane &Gr. Keane & Grant (Eng.) 

Kei>. Keble (Eng.) 

Keen Keen (Eng.) 

Keilw. Keilway (Eng.) 

Kel.0.0. Kelyug’s Crown Cases (Eng.) 

Kelly Kelly (Ga.) 

Kelyng, J. Kelyng’s EJnglish Crown Cases 

Kelynge, W. Kelynge’s Chancery (Eng.) 

Keyes. Keyes (N.Y.) 

KeyL Keilwey (Eng.) 

K.&G* Keane & Grant (Eng.) 

Kilk. Kilkerran’s Decisions (Sc.) 

Kirby Kirby (Conn.) 

Knapp Knapp (Eng.) 

Knapp&O. Knapp & Ombler (Eng.) 

Kn.&Moo, Knapp & Moore (Eng.) 

Knox Knox (N.S.Wales) 

Knox&F. Knox & Pitzhardinge (N.S.Wales) 

Kulp Kulp (Pa.) 

Ky. Kentucky 

Ky.Dec. Kentucky Decisions 

Ky.L. Kentucky Law Reporter 

Ky.Op. Kentucky Opinions 


La, Louisiana 

La.App. Louisiana Court of Appeals 

La.A. (Orleans) Court of Appeal, Parish of Orleans 

La.Ann« Louisiana Annual 

Lab. Labatt’s District Court (Cal.) 

Lack.Jur. Lackawanna .Jurist (Pa.) 

Lack.Leg.N. Lackawanna Legal News (Pa.) 

Lack.Leg.Rec. Lackawanna Legal Record (Pa.) 

Lalor Lalor’s Supplement to Hill & Denio 

(N.Y.) 

Lanc.Bar Lancaster Bar (Pa.) 

Lanc.Jj.Rev. Lancaster Law Review (Pa.) 

Land Dec. Land Decisions (U.S.) 

Lane Lane (Eng.) 

Lans. Lansing (N.Y.) 

Lans.Ch. Lansing’s Chancery Decisions (N.Y.) 

Latch Latch (Eng.) 

Law Rep.N.S. Law Reports New Series (N.Y.) 

L.C. Lower Canada 

L.&C. Leigh & Cave (Eng.) 

L.C.Jur. Lower Canada Jurist 

L.O.L.J. Lower Canada Law Journal 

L.C.Rep.S.Qu. Lower Canada Reports Seignorial 

Questions 

L.D. Daw Dictionary 

Ld.Ken. Lord Kenyon (Eng.) 

Ld.Raym. Lord Raymond (Eng.) 

Lea Dea (Tenn.) 

Leach C.O. Leach’s Crown Cases (Eng.) 

L.Ed. Lawyers’ Edition United States 

Supreme Court 

Lee Eccl. Lee’s Ecclesiastical (Eng.) 

Lee tHardw. Dee temp. Hardwicke (Eng.) 

Lef.Dee. Lefevre’s Parliamentary Decisions 

(Eng.) 

Leg.Ohron. Legal Chronicle (Pa.) 

Leg.Gaz. Legal Gazette (Pa.) 

Leg.&Ins.R. Legal & Insurance jReporter (Pa.) 

Leg.Int. Legal Intelligencer (Pa.) 

Leg.Op. Legal Opinions (Pa.) 

Leg.Rec. Legal Record (Pa.) 

Lehigli Co.LJ. Lehigh County Law Journal (Pa.) 

Lehigh Val.L.R. Lehigh Valley Law Reporter (Pa.) 

Leigh Leigh (Va.) 


Leigh &C. 
Leon. 

liOV. 

Lew.C.O. 

Liberian L. 
Litt, 

Litt. 

Litt.Sel.Cas. 

L.J.Adm. 

L.J.Bankr. 

L.J.Ch. 

L.J.Ch.O.S. 

LJ.C.P. 

L.J.C.P.O.S. 

LJ.EccL 

L.J.Exch. 

L.J.Exch.O.S. 

L.J.K.B. 

L.J.K.B.O.S. 

L.J.M.C. 

L.J.M.C.O.S. 

L.J.P.O. 

L.J.P.D.&Adm. 

L.J.P.&M:. 

L.J.Q.B. 

L.J.Rep. 

LI.<Jc(J.t.Pl. 

lJ.4&(J.t.S. 

L1.&W. 

L.<&M. 

L.M.&P. 

Loc.GiOV. 

Lofft 

Longf.&T. 

Low.Can.Seign. 

Lowell 

LR. 

L.R.A. 

L.BA.1915A. 

L.R.App.Cas. 

L.R.A.&E. 

L.B.A.N.S. 

L.R.C.C. 

L.R.CI 1 . 

L.B.C.P. 

L.R.Eq. 

L.R.Exch. 

L.R.n.U 

L.R.H.L. Sc. 

L.R.Indian App. 
L.R.Ir. 

L.R.P.C. 

L.R.P.&D. 

LJa.Q.B. 

L.T. 

L.T.N.S. 

D.T.O.S. 


Leigh & Cave’s English Crown Cases 
Leonard (Eng.) 

Levinz (Eng.) 

Lewin’s Crown Cases (Eng.) 

Ley (Eng.) 

Law Glossary 
Liberian Law 
Lit toll (Ky.) 

Littleton (Eng.) 

Littell’s Select Cases (Ky.) 

Law Journal Admiralty New Scries 
(Eng.) 

Law Journal Bankruptcy New Series 
(Eng.) 

Law Journal Chancery New Scries 
(Eng.) 

Law Journal Chancery Old Series 
(Eng.) 

Law Journal Common Pleas New 
Scries (Eng.) 

Law Jomnal Common Pleas Old 
Series (Eng.) 

Iiaw Journal Ecclesiastical New Scries 
(Eng.) 

Law Journal Exchequer New Scries 
(Eng.) 

Law Journal Exchequer Old Scries 
(Eng.) 

Law .loiirnal King’s Bench New Scries 
(Eng.) 

Tjaw Journal King’s Bench Old Series 
(Eng.) 

Law Journal Magistrate Cases New 
Series (Eng.) 

Law Journal Magistrate Cases Old 
Scries (Eng.) 

Law Jonrnul Privy Council New Series 
(Eng.) 

Law Journal Probate Divorce & Ad¬ 
miralty New Series (JOng.) 

Law Journal Probate & Alutrimonial 
New Series (Eng.) 

Law Journal Queen’s Bench New 
Series (Eng.) 

Law Journal Reports (Eng.) 

Lloyd & Goohl temp. Plunkot (Tr.) 
Lloyd & Goold temp. Sugdeu (Ir.) 
Lloyd & Welsliy (Eng.) 

Lowndes & Maxwell (Eng.) ^ 
Lowndes, Maxwell Pollack (Eng.) 
Local Goverinacnt (Eng.) 

Lofft (Eng.) 

Longficld & Townsend (Ir.) 

Lower Canada Seignorial Reports 
Lowell (U.S.) 

Law Reports (U.S.) 

Lawyers* Reports Annotated 
Lawyers’ Reports Annotated 1915A 
English Law Reports, Appeal Cases 
(Eng.) 

Law Reports Admiralty & Ecclesias¬ 
tical (Eng.) 

Lawyers’ Reports Annotated New 
Series 

Law Reports Crown Cases (Eng.) 

Law Reports Chancery Appeal Cases 
^ (Eng.) 

Law Reports Common Pleas Cases 
(Eng.) 

Law Reports Equity Cases (Eng.) 

Law Reports Exchequer Cases (Eng.) 
Law Reports House of Lords (English 
& Irish Appeal Cases) 

Law Reports House of Lords (Scotch 
Appeal Cases) 

Law Reports Indian Appeals (Eng.) 
Law Reports Irish 
Law Reports Privy Council (Eng.) 
Law Reports Probate & Divorce 
(Eng.) 

Law Reports Queen’s Bench Cases 
(Eng.) 

Law Times (Pa.) 

Law Times New Series (Pa.) 

Law Times, Old Series (Eng.) 



TABLE OF ABBREVIATIONS 


xin 


L.T.Bep.N.S. 

Lnsh. 

Lutw. 

Lutw.Reg.Cas. 

Luz.Leg.Obs. 

Luz.Leg.Reg. 

Lynd.Prov. 


MacA.PatOas. 

MacArth. 

MacAr.&M. 

Maccl. 

MacFarL 

Mackey 

Macl.&R. 

Macn.&G. 

Macph. 

Macph.S.&L. 

Macq. 

Madd. 

Madd.Ch.Pr. 

Malloy 

Man. 

Man.El.Cas. 

Man.Exch.Pr. 

Man.Gr.&S. 

Man.L.«T. 

Man.&Ry. 

Man.&Ry.Mag. 

Cas. 

Man.&S. 

Mann.Unrep.Oas. 

Manson 

Man.t.Wood 

March 

Mar.Prov. 

Mars.Adm. 

Marsh. 

Marsh.J.J. 

Mart 

Mart. (N.S.) 
Mart. 

Marv. 

MartN.S. 

Mart.&7. 

Mason 

Mass. 

Maule &S. 

Mayn. 

McAlL 

McO. 

McClell. 

McCleU.&Y. 

McCord. 

McCrary 

McG. 

McLean 

McMuL 

Md. 

Md.Ch. 

Me. 

Mees.&Ros. 

Mees.&W. 

Meg. 

Meigs 

Menzies Cape 
Good Hope 
Meriv. 

Mete. 

Mete. 

M.&G. 

M.&H. 

Mich. 

Mich.N.P# 

Mich.T. 

Miles 

MilLConst 


Law Times Reports New Series 
(Eng.) 

Lushington’s Admiralty (Eng.) 
Lutwyche (Eng.) 

Lutwyche's Registration Cases (Eng.) 
Luzerne Legal Observer (Pa.) 

Luzerne Legal Register (Pa.) 
Lyndwood’s Frovinciales 


MacArthur’s Patent Oases (D.C.) 
MacArthur^s District of Columbia Re¬ 
ports 

MacArthur & Mackey's District of Co¬ 
lumbia Reports 
Macclesfield (Eng.) 

MacFarlane (Sc.) 

Mackey's Reports, District of Colum¬ 
bia 

Maclean & Robinson (Eng.) 
Macnaghten & Gordon (Eng.) 
Maepherson (Sc.) 

Maepherson, Shirreff & Lee (Sc.) 
Macqueen's Scotch Appeal Cases 
Haddock (Eng.) 

Haddock’s Chancery Practice (Eng.) 
Halloy (Ir.) 

Manitoba Law 

Manning’s Election Cases (Eng.) 
Manning’s Exchequer Practice (Eng.) 
Manning, Granger, & Scott (Eng.) 
Manitoba Law Journal 
Manning & Ryland (Eng.) 

Manning & Ryland’s Magistrates* Cas¬ 
es (Eng.) 

Manning & Scott (Eng.) 

Manning’s XJnreported Cases (La.) 
Manson (Eng.) 

Manitoba temp. Wood 
March (Eng.) 

Maritime Province Reports (Can.) 
Marsden’s Admiralty (Eng.) 

Marshall (Eng.) 

J. J. Marshall (Ky.) 

Martin Old Series (La.) 

Martin, New Series (La.) 

Martin (N.O.) 

Marvel (Del.) 

Martin New Series (La.) 

Martin & Yerger (Tenn.) 

Mason (U.S.) 

Massachusetts 
Maule & Selwyn (Eng.) 

Maynard (Eng.) 

McAllister (U.S.) 

McCahon (Kan.) 

McClelland (Eng.) 

McClelland & Younge (Eng.) 

McCord (S.C.) 

McCrary (U.S.) 

McGloin (La.) 

McLean (U.S.) 

McMuUan (S.C.) 

Maryland 

Maryland Chancery 
Maine 

Meeson & Roscoe (Eng.) 

Meeson & Welsby (Eng.) 

Megone (Eng.) 

Meigs (Tenn.) 

Menzies Cape of Good Hope 
Merivale (Eng.) 

Metcalf (Mass.) 

Metcalfe (Ky.) 

Manning & Granger (Eng.) 

Murphy & Hurlstone (Eng.) 

Michigan 

Michigan Nisi Prius 
Michaelmas Term (Eng.) 

Miles (Pa.) , ^ ^ 

Mill’s Constitutional (S.C.) 


MilLDec, 

Mills 

MUw. 

Minn. 

Minor 

Mise. 

Miss. 

Miss.Dec. 

Miss.St.C^. 

M.&M. 

Mo. 

Mo.App. 

Moak 

AXo.A.R. 

Mod. 

Mod.CasIi.&Eq. 

MoUoy 

Mon. 

Mont, 

Mont. 

Mont.Bank.Rep. 

MontL.R. 

Mont.&A. 

Mont&B. 

Mont&C. 

Mont.D.&DeG. 

Montg.Co. 

Mont.&M. 

Montr.Cond.Rep. 

Montr.Leg.N. 

Montr.Q.B. 

Montr. Super. 
MoiOdy C.C. 

Moore C.P. 

Moore Indian App. 
Moore K.B. 

Moore P.C. 

Moore P.C.N.S. 

Moore&S. 

Moore&W. 

Mor.Min.Rep. 

Morr. 

Morr.Bankr.Cas. 

Morr.St.Cas. 

Mosely 

M.&P. 

M.&R. 

M.&Rob. 

M.&S. 

Mun.Corp.Cas. 

Munf. 

Murph. 

Murr. 

M.&W. 

Myl.&C. 

Myl.&K. 

Myr.Prob. 


Miller’s Decisions (U.S.) 

Mills (N.Y.) 

Milward (Ir.) 

I^linnesota 
Minor (Ala.) 

Miscellaneous (N.Y.) 

Mississippi 
Iklississippi Decisions 
Mississippi State Cases 
Moody & Malkin (Eng.) 

Missouri 

Missouri Appeals 
Moak (Eng.) 

I^Iissouri Appeals Reporter 
Modern (Eng.) ^ 

Modern Cases at Law and Equity 
(Eng.) 

Molloy (Ir.) 

Monaghan (Pa.) 

Montana 
Montagu (Eng.) 

Montagu’s English Bankruptcy Re¬ 
ports 

Montreal Law Reports (Can.) 

Montagu & Ayrton (Eng.) 

Montagu & Bligh (Eng.) 

Montagu & Chitty (Eng.) 

Montagu, Deacon & De Gex (Eng.) 
Montgomery County Law Reporter 
(Pa.) 

Montagu & McArthur (Eng.) 

Montreal Condensed Reports 
Montreal Legal News 
Montreal Law Reports Queen’s Bench 
Montreal Law Reports Superior Court 
Moody’s Crown (jases (Eng.) 

Moore’s Common Pleas (Eng.) 
3.Moore’s Indian Appeals (Eng.) 
Moore’s King’s Bench (Eng.) 

Moore’s Privy Council Old Series 
(Eng.) 

Moore’s Privy Council New Series 
(Eng.) 

Moore & Scott (Eng.) 

Moore & Walker (Tex.) 

Morrison’s Mining Reports 
Morris (Iowa) ^ 

Morrell’s Bankruptcy Cases (Eng.) 
Morris’ State Cases (l^Iiss.) 

Mosely (Eng.) 

Moore & Payne (Eng.) 

Manning & Ryland (Eng.) 

Moody & Robinson (Eng.) 

Maule & Selwyn (Eng.) 

Municipal Corporation Cases 
Munford (Va.) 

Murphey (N.(3.) 

Murray (Sc.) 

Meeson & Welsby (Eng.) 

Mylne & Craig (Eng.) 

Mylne & Keen (Eng.)^ ^ 

Myrick’s Probate (Cal.) 


Nat.Bankr.Reg. National Bankruptcy Register (U.S.) 

Nat.Corp.Rep. National Corporation Reporter 

Nat.L.Rep, National Law Reporter 

N.B. New Brunswick 

N.BenL New Benloe (Eng.) 

N.B.Eq. New Brunswick Equity 

NO, North Carolina 

N.Chipm. N. Chipman (Vt.) 

N C Conf. North Carolina Conference 

N c!T.Re’n, North Carolina Term Reports 

N.D. North Dakota 

N.E. North Eastern Reporter , ^ . 

N.E. (2d) North Eastern Reporter Second Series 

Neb. Nebraska 

Neb.(Unoff.) Nebraska Unofficial 

Nels. Nelson (Eng.) ^ ^ 

Nels.Abr. Nelson’s Abridgment of the Common 

Law 



TABLE OF ABBREVIATIONS 


XTV 


Nev. Nevada 

Newb.Adm. Newberry’s Admiralty (U.S.) 

NewfoundL Newfoundland ^ ^ 

Newf.Sel.Oas. Newfoundland Select Cases 

New Rep. New Reports in all Courts (Eng.) 

New Sess.Cas. New Session Cases (Eng.) 

New ZeaLIi. New Zealand Law 

N.H. New Hampshire 

N.J.Bq. New Jersey Equity 

N.J.Law New Jersey Law 

N.J.L.J. New Jersey Law Journal 

N.J.Mise. New Jersey Miscellaneous 

N.M. New Mexico 

N.&M. Nevile & Manning (Eng.) 

N.&Macn. Neville & Macnamara (Eng.) 

Nolan Nolan (Eng.) 

North. Northington (Eng.) 

North.Co. Northampton County Reporter (Pa.) 

Northum. Northumberland County Legal News 

(Pa.) 

Northumb.Co.Leg. Northumberland County Legal News 
N. (Pa.) _ ^ 

Notes of Cas. Notes of Cases (Eng.) 

Nott & McO. Nott & McCord (S.O.) 

Nov Noy (Eng.) 

N.&P. Nevile & Perry (Eng.) 

N.S. Nova Scotia 

N.S.Dec. Nova Scotia Decisions 

N.S.Wales New South Wales 

N.S.Wales L. New South Wales Law 

N.S.Wales L.R.Eq.New South Wales Law Reports Eq¬ 
uity 

N.W. North Western Reporter 

N.Y. New York 

N.Y.Ann.Cas. New York Annotated Cases 

N.Y.City Ct. New York City Court 

N.Y.Oity Ot.Suppl.New York City Court Supplement 

N.Y.Civ.Proc. New York Civil Procedure 

N.Y.Civ.Pr.Rep. New York Civil Procedure Reports 

^^^^*^^^'New York Code Reports, New Series 
N.Y.Cr. New York Criminal 

N.Y.Leg.Obs. New York Legal Observer 

N.Y.L.Rec. New York Law Record , 

N.Y.Month.L.Bul. New York Monthly Law Bulletin 
N.Y.S. New York Supplement 

N.Y.St. New York State Reporter 

N.Y.Snper. New York Superior Court 

N.Y.Wkly.Dig. New York Weekly Digest 


O.Bon. 

O.Bridgm. 

OfT.Oaz. 

Ohio 

Ohio App. 

Ohio Cir.Ct. 
Ohio Cir.Ct.N.S. 
Ohio Cir.Dec. 
Ohio Dec. 

(Reprint) 

Ohio E.Dec. 
Ohio L.J. 

Ohio N.P. 

Ohio N.P.N.S. 
Ohio O. 

Ohio Prob. 

Ohio S.&C.P, 


Ohio St. 

Old. 

Okl.Or. 


Olcott 

Oliv.B.&L. 

0’M.&H. 

Ont. 

OntA. 

Ont.El.Cas. 

OntL. 

Ont.L.J. 

Ont.L,J.N.S. 

Ont.Pr. 


0 

Old Benloe (Eng.) 

Orlando Bridgman (Eng.) 

Oificioi Gazette 
Ohio 

Ohio Court of Appeals 
Ohio Circuit Court 
Ohio Circuit Court New Series 
Ohio Circuit Decisions 

Ohio Decisions (Reprint) 

Ohio Federal Decisions 

Ohio Law Journal 

Ohio Nisi Prius 

Ohio Nisi Prius New Series 

Ohio Opinions 

Ohio Probate 

Ohio Superior & Common Pleas Deci¬ 
sions 

Ohio State 
Oklahoma 
Oklahoma Criminal 
Olcott (U.S.) 

Oliver, Beavan & Lefroy (Eng.) 
O’Malley & Hardcastle (Ir.) 

Ontario 

Ontario Appeals 
Ontario Election Cases 
Ontario Law 
Ontario Law Journal 
Ontario Law Journal New Series 
Ontario Practice 


Ont.W.N. 

Ont.W.B. 

Op.Atty.-Gen. 

Op.Sol.Dept 

Labor 


Or. 

Orleans App. 

Overt 

Owen 


Ontario Weekly Notes 
Outario Weekly Reporter 
Opinions of Attorncys-General (U.S.) 
Opinions of the Solicitor for the De¬ 
partment of Labor dealing with 
Workmen’s Compensation 
Oregon 

Orleans Appeals (La.) 

Overton (Teim.) 

Owen (Eng.) 


P. 

P.(2d) 

[1891]P. 

Pa. 

Pa.Cas. 


Pa.Oo. 

Pa.C.PL 

Pa.Dist 

Pa.Dist&Co. 

Paige 

Paine 

Fa.L.J. 

Pa.L.Rec. 

Pa.L.J.R. 


Palm. 

Park. 

Park.Cr. 

Park B^ch. 
Park.Ins. 
Pars.Eq.Cas. 
Pa.Super. 

Paton App.Cas. 
Patrick EhCas. 
Patt.&H. 

1>.D. 

P.&D. 

Peake N.P. 
Pearce C.O. 
Pearson 
Peck 

Peck.El.Cas. 

Pennew. 

Peunyp. 

Penr.&W. 

Perry & Kn. 

PAt 

PetAdm. 

Pct.C.C. 

Phil. 

Phil. 

Phila. 

Philippine 

Phillim. 

Pick. 

Pig.&R. 

Pig.Rec. 

Pinn. 

Pittsb. 

Pittsb.Leg.J. 

PittsbJjeg.J.N.S. 

P.&K. 

Plowd. 

Pollexf. 

Poph. 

Port 

Posey 

Puerto Rico 
Puerto Rico Fed. 
Pow.Surr. 
P.R.&D.El.Cas. 


Prec.Ch. 

Pr.Edw.lsL 

Price 

Price Pr.Cas. 
Prid.&C. 
Prob. [1917] 


P 

Pacific Reporter 
Pacific Reporter Second Series 
Law Reports [1891] Probate (Eng.) 
Pennsylvania State 
Pennsylvania Supreme Court Cases 
(Sadler) 

Pennsylvania County Court 
Common Pleas (Pa.) 

Pennsylvania District 
Pennsylvania District and County 
Paige’s Chancery (N.Y.) 

Paine (U.S.) 

Pennsylvania Law Journal 
I’cnnsylvania Law Record 
Clark’s Pennsylvania Law Journal 
Reports 
Palmer (Eng.) 

Parker (Eng.) 

Parker’s Criminal (N.Y.) 

Parker’s Exchequer (lOng.) 

Parker’s Insurance (Eng.) 

Parsons’ Equity Oases (Pa.) 
Pennsylvania Superior Court 
Baton’s Appeal Cases (Sc.) 

Patrick’s Election Oases (Can.) 

Patton & Heath (Va.) 

Law Reports Probale Division (Eng.) 
Perry & Davison (Eng.) 

Peake’s Nisi Prius (Eng.) 

I*carcc’s Reports in Dearsly’s (Eng.) 
Pearson (Pa.) 

Peck (Tcnn.) 

Pcckwell’s Election Cases (Eng.) 
Penncwill (Del.) 

Pennypackcr (Pa.) 

Penrose & Watts (Pa.) 

l^erry & Knapp Election Cases (Eng.) 

Peters (U.S.) 

Peters’ Admiralty (U.S.) 

Peters’ Circuit Court (U.S.) 

Phillips (Eng.) 

Phillip (N.C.) 

Philadelphia (Pa.) 

Philippine 

Phillimore Ecclesiastical (Eng.) 
Pickering (Mass.) 

Pigolt & Rodwell (Eng.) 

Pigott’s Recoveries (Eng.) 

Pinney (Wis.) 

Pittsburgh (Pa.) 

Pittsburgh Lcgfli Journal (Pa.) 
Pittsburgh Legal Journal New Scries 
(Pa.) 

Perry & Knapp (Eng.) 

Plowd on (Eng.) 

Pollexfen (Eng.) 

Popham (Eng.) 

Porter (Ala.) 

Posey’s Unreported Cases (Tex.) 
Puerto Rico 
Puerto Rico Federal 
Powers* Surrogate (N.Y.) 

Power, Rodwell & Dew’s Election 
Cases (Eng.) 

Precedents in Chancery (Eng.) 

Prince Edward Island 
Price (Eng.) 

Price’s Practice Cases (Eng.) 
Prideaux & Cole (Eng.) 

Law Reports, Probate Division (Eng.) 



Prob.Rep, 

Pr.Rep. 

P.Wms* 

P.U.R. 

Pyke 


Q.B. 


[1891]Q.a 


Q.B.D. 

Queensl.J.P, 

QueensLL. 

QueensLLJ. 

Que.L, 

Que.Pr. 

Que.Q.B. 

Que.Rev.Jud. 

Que.Super. 

Quincy 


Rand. 

Kap.Jud.Q.O.S. 

Rawle 

R.C.L. 

R.&Can.Cas. 

R.&Can.Tr.Cas. 

Redf. 

Redf.&B. 

Redf.R.Cas. 

Redf.Surr. 

Reeve EngJ^ 

Reports 

Reprint 

Rep.tFincli 

Rep.t.Hard. 

Rep.tHolt 

Res.&Eq. J udgm. 

Rev.Crit. 

Rev.de Jur. 
Rev.de Legis. 
Rev.Leg. 
Rev.Leg.N.S. 
Rev.Rep. 

R.I. 

Rice 

Rich. 

Rich.O.P, 

Ridg. 

Ridg.Ap. 

Ridg L,&S. 

Ridg.P.O. 

Ridg.tHardw. 

Riley 

R.&M. 

R.M.Charlt 

Rob. 

Rob. 

Robb Pat.Oas. 

Robert.App.Cas. 

Rob.Eccl. 

Robin.App.Cas. 

Rob.Wm.Adm. 

Rolle 

RoUe Abr. 

Rolls Ot.Rep. 
Rom.Cas. 

Root 

63 C. J.S.—b 


TABLE OF ABBBEYIATIONa 


XV 


Probate Reports (Eng.) 

Practice Reports (Eng.) 
Peere-Williams (Eng.) 

Public Utilities Reports 
Pyke (Can.) 

Q 

Queen’s Bench (Adolphus & Ellis New 
Series) (Eng.) 

Law Reports [1891] Queen’s Bench 
(Eng.) 

Law Reports Queen’s Bench Division 
^(Bng.) 

Queensland Justice of the Peace 
Queensland Law 
Queensland Law Journal 
Quebec Law 
Quebec Practice 

Quebec Offidd Reports Queen’s 
Bench 

Quebec Revised Judicial 
Quebec Official Reports Superior 
Court 

Quincy (Mass.) 


R 

Randolph (Va.) 

Rapport’s Judiciaries de Quebec Cour 
Superieure 
Rawle (Pa.) 

Ruling Case Law 
Railway & Canal Cases (Eng.) 
Railway & Canal Traffic Cases (Eng.) 
Redfield’s Surrogate (N.Y.) 

Redfield & Bigelow’s Leading Cases 
(Eng.) 

Redfleld’s Railway Cases ij 
Redfield’s Surrogate (N.Y.) 

Reeve’s Engli.sh Law 
Reports (Eng.) 

English Reprint 
Cases temp. Finch (Eng.) 

Lee’s Reports tempore Hardwicke 
(Eng.) 

Reports tempore Holt (English Cases 
of Settlement) 

Reserved & Equity Judgments (N.S. 
Wales) 

Revue Critique (Can.) 

Revue de Jurisprudence (Can.) 

Revue de Legislation (Can.) 

Revue Legale (Can.) 

Revue Legale New Series (Can.) 
Revised Reports (Eng.) 

Rhode Island 
Bice (S.C.) 

Richardson (S.C.) 

Richardson’s Practice Common Pleas 
^(Eng.) 

Ridgeway’s Reports tempore Hard- 
wicke (Eng.) 

Ridgeway’s Appeal (Ir.) 

Ridgeway, Lapp & Schoale (Ir.) 
Ridgeway’s Parliament Cases (Tr.) 
Ridgeway temp. Hardwicke (Eng.) 
Riley (S.C.) 

Ryan & Moody (Eng.) 

B. M. Charlton (Ga.) 

Robinson (La.) 

Robinson (Va.) 

Robb’s Patent Cases (U.S.) 

Robertson’s Appeal Cases (Sc.) 
Robertson’s Ecclesif^stical (Eng.) 
Robinson’s Appeal Cases (Sc.) 

William Robinson’s Admiralty (Eng.) 
Rolle (Eng.) 

Rolle’s Abridgment (Eng.) 

Rolls* Court Reports 
Romilly’s Notes of Cases (Eng.) 

Root (Conn.) 


Rose 

Ross Lead.Cas. 
R.&R. 

Russ. 

Russ.&C.Eq.Oas. 

Russ.Eq.Cas. 

Russ.&Geld. 

Riiss.&M. 

Ry.&M. 


Salk. 

Sandf. 

Sandf.Ch. 

Sask.L. 

Saund. 

Saund.&C. 

Sau.&Sc. 

S.Austr.L. 

Sav. 

Sawy* 

Sazt. 

S-C. 


[1907] S.O. 
Scam. 

S.C.Eq. 
Sch.&Lef. 
[1907]S.C.(J.) 
Sc. Jur. 

S.C.L. 

Sc.L.Rep. 

Scot L.T. 

Scott 

Scott N.R. 
Scr.L.T. 
Sc.Sess.Cas. 
S.CL 


Searle & Sm. 

Sel.Cas.ClL 

Seld. 

Selden 

Selw. 


Serg.&R. 

Sess.Cas. 

Shan. 

Shaw 

Shaw&D, 

Shaw Dec. 
Shaw, Dunl.&B. 
Shaw&M. 

Sheld. 

Shcp.Abr. 

Sheph.Sel.Cas. 

Show. 

Show.P.O. 

Sid. 

Silv.A. 

Silv.Sup. 

Sim. 

Sim.N.S. 


Sim.&St. 

Skin. 

Smale&Q. 

Smith 

Smith 

Smith&B. 

Smith K.B. 

Smith Lead.Cas. 

Smith Reg. 

Sm.&M. 

Sm.&M.Ch. 

Smythe 

Sneed 

So. 

SoLJ. 

Sp. 

Spinks 

Spinks 


Rose (Eng.) 

Rosfi’ Leading Oases (Eng.) 

Russell & Ryan Crown Cases (Eng.) 
Russell (Eng.) 

Russell’s & Chesley’s Equity Cases 
(N.S.) 

Russell’s Equity Cases (N.S.) 

Russell & Geldert, Nova Scotia 
Russell & Mylne (Eng.) 

Ryan & Moody (Eng.) 


s 

Salkeld (Eng.) 

Sandford’s Superior Court (N.Y.) 
Sandford’s Chancery (N.Y.) 
Saskatchewan Law 
Saunders (Eng.) 

Saunders & Cole (Eng.) 

Sausse & Scully (Ir.) 

South Australia Law 
Savile (Eng.) 

Sawyer (U.S.) 

Saxton (N.J.) 

Sayer (Eng.) 

South Carolina 

Court of Session Cases (Sc.) 

Scammon (lU.) 

South Carolina Equity 
Schoales & Lefroy (Ir.) 

Court of Justiciary Cases (Sc.) 
Scottish Jurist 
South Carolina Law 
Scottish Law Reporter 
Scot Law Times 
Scott (Eng.) 

Scott’s New Reports (Eng.) 

Scranton Law Times (Pn.) 

Scotch Court of Session Cases 
Supreme Court Reporter (U.S.) 
South Dakota 
South Eastern Reporter 
Searle & Smith (Eng.) 

Select Cases in Chancery (Eng.) 
Selden’s Notes (N.Y.) 

Selden (N.Y.) 

Selwyn’s Nisi Prius (Eng.) 

Sergeant & Rawle (Pa.) 

Court of Session Cases (Eng.) 
Shannon (Tenn.) 

Sh.aw (Sc.) 

Shaw & Dunlop (Sc.) 

Shaw’s Digest of Decisions (Sc.) 
Shaw, Dunlop & Bell (Sc.) 

Shaw & MacLean (Sc.) 

Sheldon (N.Y.) 

Sheppard's Abridgment 
Shepherd’s Select Cases (Ala.) 
Shower (Eng.) 

Shower’s Parliament Cases (Eng.) 
Siderfin (Eng.) 

Silvernail’s Appeals (N.Y.) 
Silvernail’s Supreme (N.Y.) 

Simons (Eng.) 

Simons New Series (Eng.) 

Simons & Stuart (Eng.) 

Skinner (Eng.) 

Sinale & Giffard (Eng.) 

Smith (Ind.) 

Smith (N.H.) 

Smith & Batty (Ir.) 

Smith’s King's Bench (Eng.) 

Smith’s Leading Cases (Eng.) 

Smith’s Registration (Eng.) 

Smedes & Marshall (Miss.) 

Smedes & Marshall Chancery (Miss.) 
Smythe (Ir.) 

Sneed (Tenn.) 

Southern Reporter 
Solicitor’s Journal (Eng.) 

Speers (S.C.) 

Spinks Admiralty (Eng.) 

Spinks’ Ecclesiastical and Admiralty 
(Eng.) 



XVI 


TABLE OF ABBREVIATIONS 


Spinks, P.O. 

Spottisw. 

Spottisw.Bq. 

Sprague 

Stair 

Stark. 

Stat. at li. 

Stew. 

Stew. 

Stew.&P. 

Stockt.Vice-Adm. 

Story 

Str. 

Strob. 

Stuart Vice-Adm. 
Stu.M.&P. 

Style 

Sumn, 

Si^Xeg.Ohron. 

s.'w!( 2 a) 

Swab. 

Swab.&Tr. 

Swan 

Swanst* 


Spinks* Prize Cases (Eng.) 
Spottiswoode (Sc.) 

Spottiswoode’s Equity (Sc.) 
Sprague (U.S.) 

Stair (Sc.) 

Starkie Nisi Prius (Eng.) 

United States Statutes at Large 
Stewart (Ala.) 

Stewart’s Reports (N.S.) 

Stewart & Porter (Ala.) 

Stockton’s Vice-Admiralty (N.B.) 
Story (U.S.) 

Strange (Eng.) 

Strobhart (S.C.) 

Stuart’s Vice-Admiralty (L.O.) 
Stuart, Milne & Peddie (Sc.) 
Style (Eng.) 

Sumner (IJ.S.) 

Susquehanna Legal Cbronide (Pa.) 
South Western Reporter 
South Western Reporter Second 
Scries 

Swabey’s Admiralty (Eng.) 
Swabey & Tristram (Eng.) 

Swan (Tenn.) 

Swanston (Eng.) 


TamL Tamlyn (Eng.) 

Taney Taney (U.S.) 

Tapp. Tappan (Oh.) 

Taunt. Taunton (Eng.) 

T^lor Taylor (N.C.) 

T.B.Mon* T. B. jMonroe (By.) 

Tenn. Tennessee 

TennApp. Tennessee Appeals 

Tenn.Oas. Unreported Tennessee Oases 

Tenn.Oh. Tennessee Chancery 

Tenn.Ch.A. Tennessee Chancery Appeals 

Tenn.CivJL Tennessee Civil Appeals 

TerrJLfc Territories Law (Northwest Ter¬ 

ritories) 

Tex. Texas 

Tex.App. Texas Court of Appeals 

Tex.A,Oiv.Cas. White & Wilson’s Civil Cases (Tex.) 

Tex.Oiy.App. Texas Civil Appeals 

Tex.Or, Texas Criminal 

Tex.SuppL Texas Supplement 

Tex.Unrep.Oas. Posey’s Unreported Oases (Tex.) 
Thach.Or. Tliaclicr’s Criminal Oases (Mass.) 

Thomps.&C. Thompson & Cook (N.Y.) 

Thomps.Cas. Thompson’s Cases (Tenn.) 

Tinw. Tinwdd (Sc.) 

T.Jones Thomas Jones (Eng.) 

T.L.R. Times Law Reports (Eng.) 

T.M.R. Trade Mark Reports 

T.&M. Temple & Mew (Eng.) 

Toth. Tothill (Eng.) ^ ^ p 

T.IL Term Reports (Durnford & East) 

(Eng.) 

Transcr.A. Transcript Appeals (N.Y.) 

T.Rayin. Thomas Raymond (Eng.) 

Tread.Const. Treadway Constitutional (S.O.) 

Treas.Dec. Treasury Decisions (U.S.) 

Tr.&H.Pr. Troubat & Haly’s Practice (Pa.) 

Trint.T. Trinity Term (Eng.) 

Truem.Eq.Oas. Trueman’s Equity Cases (N.B.) 

Tuck.Sel.Cas. Tucker’s Select Cases (Newfoundland) 

Tuck.Surr. Tucker’s Surrogate (N.Y.) 

T.U.P.Oharlt. T. U. P. Charlton (Ga.) 

Tum.&R. Turner & Russell (Eng.) 

Tyler Tyler (Vt.) 

Tyrw. Tyrwhitt (Bng.) 

Tyrw.&G« Tyrwhitt & Granger (Eng.) 


U.O. 

U.C.Ch. 

U.O.Cham. 

U.O.OJP. 

U.O.B.&A. 

U.OJK-B. 


u 

Upper Canada 

Upper Canada Chancery 

Upper Canada Chamber 

Upper Canada Common Pleas 

Upper Canada Error and Appeal 

Upper Canada King’s Bench Reports 


U.C.Q.B. Upper Canada Queen’s Bench 

U.O.Q.B.O.S, Upper Canada Queen’s Bench Old 

U.S. United States 

U.S.Aviation Rep. Aviation Reports (U.S.) 

U.S.CAL United States Code Annotated 

Utah Utah 


Va. 

Va.Cas. 

Va.Ch.Dea 

Va.Dec. 

Van Ness Prize 
Cas. 

Vaugh. 

Vaux. 

Vent. 

Vern. 

Vern,CJh. 

Vern.&S. 

Ves. 

Ves.& B. 

Ves.Jr. 

Ves.Jr.SuppL 

Vos.SuppL 

Viet. 

Vict.L. 

Vict.L.T. 


VictRcp. 
Vict.St.Tr. 
Vin.Abr. 
Virgin Islands 
Vt. 


y 

Virginia 
Virginia Cases 
Chancery Decisions (Va.) 
Virginia Decisions 

Van Ness Prize Cases (U.S.) 
Vaughan (Eng.) 

Vaux’s Decisions (Pa.) 

Ventris (Eng.) 

Vernon’s Cases (Eng.) 

Vernon’s Chancery (Eng.) 

Vernon & Scriven (Ir.) 

Vesey Senior (Eng.) 

Vesey & Beames (Eng.) 

Vesey Junior (Eng.) 

Vesey .Junior Supidcmcnt (Eng.) 
Vesey Senior Supplement (Eng.) 
Victorian 
Victorian Law 
Victorian Law Times 
Victorian Reports 
Victorian State Trials 
Viner’s Abridgment (Eng.) 

Virgin Islands 
Vermont 


w 


Walk. 

Walk. 

Wall. 


Wall.C.O. 

Wall.Jr. 

WalLSr. 

Wallis 

Ware 

Wash. 

Wash. 

Wush.St. 

Wash.C.C. 


Wash.T. 

Watts 

Watts&S. 

W.BL 

W.C.C. 


Webb,A’B.&W.I. 

P.&M. 


Web.PatCas. 

Welsh 

Wend. 

West 

WestL.J. 

West.L.Month. 

West.L.R. 

WesLL.T. 

WestR. 

West t.Hardw. 
WestWkly. 
ri917]West.Wkly. 
Whart. 

Wheat. 

WheeLCr. 

White&TXead. 

Cas.Eq. 

Whitm.Pat.Cas. 

Wight 

Wilcox 

Willes 

Wilnu 

Wils. 


Walker (Pa.) 

Walker’s Cliancery (Mich.) 

Wallace (U.S.) 

Wallace (U.S.) 

Wallace Junior (U.S.) 

Wallace Senior (U,S.) 

Wallis (Ir.) 

Ware (U.S.) 

Washington 
Washington (Va.) 

Washington State 
Washington Circuit Court (U.S.) 
Washington Territory 
Watts (Pa.) 

Watts & Sergeant (Pa.) 

William Blackstone (Eng.) 
Minton-Senhouse’s Workmen’s Com¬ 
pensation Cases (Eng.) 


Webb, A’Bcckett, & Williams’ Insol¬ 
vency, Probate, and Matrimonial Re¬ 
ports (Victoria) 

Webster’s Patent Cases (Eng.) 

Welsh Registry Cases (Ir.) 

Wendell (N.Y.) 

West (Eng.) 

Western Law Journal (Oh.) 

Western Law Monthly (Oh.) 

Western Law Reporter (Can.) 
Western Law Times (Can.) 

Western Reporter 

West temp. Hardwicke (Eng.) 

Western Weekly (Can.) 

[1917] Western Weekly (Cam) 
Wharton (PaA 
Wheaton (U.S.) 

Wheeler’s Criminal (N.Y.) 


White & Tudor’s Leading Cases in Eq¬ 
uity (Eng.) 

Whitman’s Patent Cases (U.S.) 
Wightwicke (Eng.) 

Wilcox (Pa.) 

Willes (Eng.) 

WUmot’s Notes (Eng.) 

Wilson (Ind.) 



TABLE OF ABBBETIATIONS 


xvn 


WiIs.OIl Wilson’s Cliancery (£2ng.) 

Wils.C.P. Wilson’s Common Pleas (Eng.) 

Wils.Exch. Wilson’s Exchequer (Eng.) 

Wils.P.O. Wilson’s Privy Council (Eng.) 

Svils.&S. Wilson & Shaw (Sc.) 

Winch Winch (Eng.) 

Winst. Winston (N.O.) 

Wis. Wisconsin 

W.Jones William Jones (Eng.) 

W.Kel. William Kelynge (Eng.) 

Wkly.L.Gaz. Weekly Law Gazette (Oh.) 

Wkly.N.(i). Weekly Notes of Cases (Pa.) 

Wkly.Rep. Weekly Reporter (Eng.) 

Wms.Saund. Williams Notes to Saunders’ Reports 
W.N. Weekly Notes (Eng.) 

Wolf.&B. Wolferstan & Bristow’s Election Cas¬ 

es (Eng.) 

Wolf.&D. Wolferstan & Dew’s Election Cases 

(Eng.) 

WolL Wollaston (Eng.) 

Woodb.&M. Woodbury & Minot (U.S.) 

Woods Woods (U.S.) 

Woodw. Woodward’s Decisions (Pa.) 

Woolw. Woolworth (U.S.) 

Words & Phrases M’ords & Phrases 
Wright Wright (Oh.) 


W.Rob. William Robinson’s Admiralty (Eng.) 

Wr.Pa. Wright (Pa.) 

W.Va. West Virginia 

W.W.Harr. W. W. Harrington 

W.W.&D. Willmore, Wollaston & Davidson 

(Eng.) 

W.W.&H, Willmore, Wollaston & Hodges (Eng.) 

Wyo. Wyoming 

Wythe Wythe’s Chancery (Va.) 

Wy.&W. Wyatt & Webb (Viet.) 

Wy.W.&A’Beck. Wyatt, Webb & A’Beckett (Viet.) 


Y 

Yates Sel.Cas. Yates Select Cases (N.Y.) 

Y.B. Year Book (Eng.) 

Y.&O.Exch. Younge & Oollyer’s Exchequer (Eng.) 
Y.&ColL Younge & Collyer’s Chancery (Eng.) 

Yeates Yeates (Pa.) 

Yelv. Yelverton (Eng.) 

Yerg. Yerger (Tenn.) 

Y.&J. Younge & Jervis (Eng.) 

York Leg.Rec. York Legal Record ^a.) 

Young Adm. Young’s Admiralty Decisions (N.S.) 

Younge Younge Exchequer (Eng.) 


LAW REVIEWS AND LAW JOURNALS 


A. B.A.Jour. American Bar Association Journal 
Am.J.lnt.Law American Journal of International 

Law 

Am.Law S.Rev. American Law School Review 

B. U.L.Rev. Boston University Law Review 

Brooklyn L.Rev. Brooklyn Law Review 
Calif.L.Rev. California Law Review 

Camb.L.J. Cambridge Law Journal 

Chi-Kent Rev. Chicago-Kent Review 

Colum.L.Rev. Columbia Law Review 

Com.L.J. Commercial Law Journal 

Cornell L.Q. Cornell Law Quarterly 

Detroit L.Rev. Detroit Law Review 

Dick.L.Rev. Dickinson Law Review 

Fed.BAJT. Federal Bar Association Journal 

Fla.L.J. Florida Law Journal 

Fordham L.Rev. Fordham Law Review 

Geo.Wash.L.Rev. George Washington Law Review 
Geo.L.J. Georgetown Law Journal 

Harv.L.Rev« Harvard Law Review 

Ia.L.Rev. Iowa Law Review 

Idaho L.J. Idaho Law Journal 

lll.L.Rev. Illinois Law Review 

Ind.L.J. Indiana Law Journal 

J.Am.Jud.Soc. Journal of the American Judicature 
Society 

J.Comp.Leg. Journal of the Society of Comparative 
Legislation 

J.N.A.Referees Journal of the National Association of 
Bank. Referees in Bankruptcy 

J.Soc.Pub.Teach. Journal of the Society of Pub. Teach- 
Law ers of Law 

John Marshall L. ^ 

Q. The John Marshall Law Quarterly 

Kan.City L.Rev. Kansas City Law Review 
Kan.St.Ii.J. Kansas State Law Journal 

KvL.J. Kentucky Law Journal 

L J. Law Journal 

L.Lib.J. Law Library Journal 

Law Ser.Mo.BuIl. University of Missouri Bulletin, Law 
Series 

Law Society Journal 


Lincoln L.Rev. Lincoln Law Review 

Marq.L.Rev. Marquette Law Review 

Mass.L.(^ Massachusetts Law Quarterly 

Mercer, Beasley 

L.Rev. Mercer, Beasley Law Review 

Mich.L.Rev. Michigan Law Review 

Minn.L.Rev. Minnesota Law Review 

Miss.L.J. Mississippi Law Journal 

Neb.L.B. Nebraska Law Bulletin 

N.JJj.J. New Jersey Law Journal 

N.J.L.Rev. New Jersey Law Review 

N.Y.UL.Q.Rev. New York University Law Quarterly 

Review 

Notre Dame Law.Notre Dame Lawyer 
N.(3.L.Rev. North Carolina Law Review 

Okla.S.B.J. Oklahoma State Bar Journal 

Oreg.L.Rev. Oregon Law Review 

Phil.L.J. Philippine Law Journal 

Rocky Mt.L.Rev. Rocky Mountain Law Review 

St. John’s L.Rev. St. John’s Law Review 

St. Louis L.Rev. St. Louis Law Review (now Washing¬ 

ton University Law Quarterly) 
So.Calif.L.Rev. Southern California Law Review 

Temp.L.Q. Temple Law Quarterly 

Tenn.L.Rev. Tennessee Law Review 

Tex.L.Rev. Texas Law Review 

Tul.L.Rev. Tulane Law Review 

U.Chi.L.Rev. University of Chicago Law Review 

U.Cin.L.Rev. University of Cincinnati Law Review 

U.Detroit L.J. University of Detroit Law Journal 

U.Pa.L.Rev. University of Pennsylvania Law Re¬ 

view 

U. of Pitts.L.Rev.University of Pittsburgh Law Review 
U.Toronto L.J. University of Toronto Law Journal 

VaX.Rev. Virginia Law Review 

Wash.L.Rev. Washington Law Review 

Wash.U.L.Q. Washington University Law Quarterly 

W.Va.L.Q. West Virginia Law Quarterly and The 

Bar 

Wis.L.Rev« Wisconsin Law Review 

Yale L,J. Yale Law Journal 


Law Soc.J. 




LIST OF TITLES 

IN 

CORPUS JURIS SECUNDUM 


Abandonment 

Abatement and Revival 

Abduction 

Abortion 

Absentees 

Abstracts of Title 

Accession 

Accord and Satisfaction 

Account, Action on 

Accounting 

Account Stated 

Acknowledgments 

Actions 

Adjoining Landowners 
Admiralty 

Adoption of Children 

Adulteration 

Adultery 

Adverse Possession 

Aerial Navigation 

Affidavits 

Affray 

Agency 

Agriculture 

Aliens 

Alteration of Instruments 

Ambassadors and Consuls 

Amicus Curiae 

Animals 

Annuities 

Appeal and Error 

Appearances 

Apprentices 

Arbitration and Award 

Architects 

Army and Navy 

Arrest 

Arson 

Assault and Battery 
Assignments 

Assignments for Benefit of 
Creditors 

Assistance, Writ of 


Associations 

Assumpsit, Action of 

Asylums 

Attachment 

Attorney and Client 

Attorney General 

Auctions and Auctioneers 

Audita Querela 

Bail 

Bailments 

Bankruptcy 

Banks and Banking 

Barratry 

Bastards 

Beneficial Associations 
Bigamy 

Bills and Notes 

Blasphemy 

Bonds 

Boundaries 

Bounties 

Breach of Marriage Promise 

Breach of the Peace 

Bribery 

Bridges 

Brokers 

Building and Loan Associations 

Burglary 

Business Trusts 

Canals 

Cancellation of Instruments 
Carriers 

Case, Action on 
Cemeteries 
Census 
Certiorari 

Champerty and Maintenance 
Charities 

Chattel Mortgages 
Citizens 
Civil Rights 
Clerks of Courts 
Clubs 


Colleges and Universities 

Collision 

Commerce 

Common Lands 

Common Law 

Common Scold 

Compositions with Creditors 

Compounding Offenses 

Compromise and Settlement 

Concealment of Birth or Death 

Conflict of Laws 

Confusion of Goods 

Conspiracy 

Constitutional Law 

Contempt 

Continuances 

Contracts 

Contratos 

Contribution 

Conversion 

Convicts 

Copyright and Literary 
Property 
Coroners 
Corporations 
Costs 

Counterfeiting 

Counties 

Court Commissioners 
Courts 

Covenant, Action of 

Covenants 

Creditors^ Suits 

Criminal Law 

Crops 

Culpa 

Curtesy 

Customs and Usages 
Customs Duties 
Damages 
Dead Bodies 
Death 

Debt, Action of 


XIX 



LIST OF TITLES 


XX 


Dedication 

Deeds 

Dependencies, Colonies, and 
British Possessions 
Depositaries 
Depositions 
Deposits in Court 
Descent and Distribution 
Detectives 
Detinue 
Discovery 

Dismissal and Nonsuit 
Disorderly Conduct 
Disorderly Houses 
District and Prosecuting 
Attorneys 

District of Columbia 

Disturbance of Public Meetings 

Divorce 

Domicile 

Dower 

Drains 

Druggists 

Drunkards 

Dueling 

Easements 

Ejectment 

Election of Remedies 

Elections 

Electricity 

Embezzlement 

Embracery 

Eminent Domain 

Entry, Writ of 

Equity 

Escape 

Escheat 

Escrows 

Estates 

Estoppel 

Evidence 

Exchange of Property 

Exchanges 

Executions 

Executors and Administrators 

Exemptions 

Explosives 

Extortion 

Extradition 

Factors 

False Imprisonment 
False Personation 
False Pretenses 
Federal Courts 


Ferries 

Finding Lost Goods 

Fines 

Fires 

Fish 

Fixtures 

Flags 

Food 

Forcible Entry and Detainer 

Forfeitures 

Forgery 

Fornication 

Franchises 

Fraud 

Frauds, Statute of 

Fraudulent Conveyances 

Game 

Gaming 

Garnishment 

Gas 

Gifts 

Good Will 
Grand Juries 
Ground Rents 
Guaranty 

Guardian and Ward 

Habeas Corpus 

Hawkers and Peddlers 

Health 

Highways 

Holidays 

Homesteads 

Homicide 

Hospitals 

Husband and Wife 

Improvements 

Incest 

Indemnity 

Indians 

Indictments and Informations 
Industrial Co-operative 
Societies 
Infants 
Injunctions 
Innkeepers 
Insane Persons 
Insolvency 
Inspection 
Insurance 

Insurrection and Sedition 
Interest 

Internal Revenue 
International Law 
Interpleader 


Joint Adventures 

Joint Stock Companies 

Joint Tenancy 

Judges 

Judgments 

Judicial Sales 

Juries 

Justices of the Peace 
Kidnapping 
Landlord and Tenant 
Larceny 

Levees and Flood Control 

Lewdness 

Libel and Slander 

Licenses 

Liens 

Limitations of Actions 
Lis Pendens 
Livery Stable Keepers 
Logs and Logging 
Lost Instruments 
Lotteries 

Malicious Mischief 
Malicious Prosecution 
Mandamus 
Manufactures 
Maritime Liens 
Marriage 

Marshaling Assets and 
Securities 

Master and Servant 
Masters’ and Employers' 
Associations 
Mayhem 

Mechanics' Liens 
Mercantile Agencies 
Militia 
Mills 

Mines and Minerals 

Miscegenation 

Modern Civil Law 

Money Lenders 

Money Lent 

Money Paid 

Money Received 

Monopolies 

Mortgages 

Motions and Orders 

Motor Vehicles 

Municipal Corporations 

Names 

Navigable Waters 
Ne Exeat 
Negligence 



Jewspapers 

Tew Trial 

'lotaries 

•Totice 

'lovation 

'J'uisances 

)aths and Affirmations 
)bscenity 

)bstructing Justice 

Officers 

^ardons 

^arent and Child 

"‘arliamentary Law 

^artics 

Partition 

Partnership 

Party Walls 

Patents 

Paupers 

Pawnbrokers 

Payment 

Penalties 

Pensions 

Pent Roads 

Peonage 

Perjury 

Perpetuities 

Physicians and Surgeons 

Pilots 

Piracy 

Pleading 

Pledges 

Poisons 

Possessory Warrant 
Post Office 
Powers 

Principal and Surety 
Prisons 

Private Roads 

Prize Fighting 

Process 

Profanity 

Prohibition 

Property 

Prostitution 

Public Administrative Bodies 
and Procedure 
Public Lands 
Public Utilities 
Quieting Title 
Quo Warranto 


LIST OP TITLES 

Railroads 

Rape 

Real Actions 
Receivers 

Receiving Stolen Goods 

Recognizances 

Records 

References 

Reformation of Instruments 
Reformatories 
Registers of Deedi. 
Registration of Land Titles 
Release 

Religious Societies 

Removal of Causes 

Replevin 

Reports 

Rescue 

Review 

Rewards 

Right of Privacy 

Riot 

Robbery 

Sales 

Salvage 

Schools and School Districts 

Scire Facias 

Seals 

Seamen 

Searches and Seizures 

Seduction 

Sequestration 

Set-Off and Counterclaim 

Sheriffs and Constables 

Shipping 

Signatures 

Slaves 

Social Security and Public 
Welfare 
Sodomy 

Specific Performance 

Spendthrifts 

States 

Statutes 

Steam 

Stenographers 

Stipulations 

Street Railroads 

Submission of Controversy 

Subrogation 

Subscriptions 


XSJ 

Suicide 

Summary Proceedings 
Sunday 
Supersedeas 
Taxation 

Telegraphs and Telephones 
Tenancy in Common 
Tender 
Territories 
Theaters and Shows 
Threats and Unlawful 
Communication 
Time 
Torts 
Towage 
Towns 

Trade-Marks, Trade-Names, 
and Unfair Competition 
Trade Unions 

Trading Stamps and Coupons 

Treason 

Treaties 

Trespass 

Trespass to Try Title 
Trial 

Trover and Conversion 
Trusts 

Turnpikes and Toll Roads 

Undertakings 

United States 

United States Commissioners 

United States Marshals 

Unlawful Assembly 

Use and Occupation 

Usury 

Vagrancy 

Vendor and Purchaser 

Venue 

War 

Warehousemen and Safe 
Depositaries 
Waste 
Waters 
Weapons 

Weights and Measures 

Wharves 

Wills 

Witnesses 

Woods and Forests 

Work and Labor 

Workmen’s Compensation 



TITLES IN THIS VOLUME 


Page 

Lewdness - -- -- -- -- -- -- -- -- -- 4 

Libel and Slander - -- -- -- -- -- -- -- - 23 

Licenses - -- -- -- -- -- -- -- -- -- - 442 
Liens - -- -- -- -- -- -- -- -- -- -- 825 
Limitations of Actions §§ 1-107 - -- -- -- -- -- 88^ 


53 C. J.S. 


XXII 








CORPUS JURIS 
SECUNDUM 

VOLUME FIFTY-THREE 


LEVEB. As a noun, a rigid piece which is caim- 
bJe of turning about one point or axis (the ful¬ 
crum), and in which arc two or more other points 
where forces are applied.^ 

As a verb, to lift, heave, hold, or raise up.2 
Also, a French word signifying to raise.^ 

LEVERAGE. The action of a lever, or the me¬ 
chanical advantage gained by the lever; power or 
influence for attaining an end.^ 

As a term of the stock market “leverage” is a 
word used to state the obvious fact that any com¬ 
mon stock having senior securities of flxed amounts 
ahead of it gets the benefit of any rise in the value 
of the corporation's assets. By the same token such 
a common stock is the sole sufferer from any de¬ 
crease in the value of such assets until the decrease 
reaches a point where it is entirely wiped out. 
“Leverage” thus is not necessarily an element of 
value. It is merely a chance of either gain or loss, 
according to whether the future brings apprecia¬ 


tion or depreciation, and whether it be regarded as 
an element of value or as a source of danger de¬ 
pends on one’s point of view of the future.5 

LEVIS EXCEPTIO EXOUSAT A SPOKCO. See 
36 C.J. p 1031 note 11. 

LEVO. A Latin word signifying to raise.® 

LEVY. 

-^In General. A broad^ term of art,® derived 

from “levo”9 or “lever,”^® with many meanings at¬ 
tributed to it,frequently used in more than one 
sense,12 its meaning in a particular instance being 
determined by a resort to the context,!® and bear¬ 
ing different significations according to its object.i^ 
As used with reference to taxation, the word 
“levy” is treated in the C.J.S. title Taxation § 349, 
also 36 C.J. p 1032 note 6S-p 1033 note 93 and 61 
C.J. p 651 note l-p 552 note 11. For reference to 
other specific uses and particular applications of 
the term see the Descriptive-Word Index. 


1. Webster New Int.D. 

2. U.S.—U. S. V. Burr, CC.Va., 25 
F.Cas.No.14.693, 

36 C.J. p 1031 note 7. 

3. Mo.—Valle V. Fargro, 1 Mo.App. 
344, 352. 

As the primary word from which the 
word “levy” is derived see post 
note 10. 

4. Webster New Int.D. 

5. N.Y.—Gerdes v. Reynolds, 28 N. 
T.S.2d 6^2, 656, 6b6. 

6. Mo.—^Valle v. Fargo, 1 Mo.App. 
344, 352. 

As the primary word from which the 
word “levy” is derived see post 
note 9. 
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7. Cal.—^Hayne v. San Francisco, 
162 P.* 625, 630, 174 Cal. 185. 

8. IIo.—^Valle V. Fargo, 1 Mo.App. 
344, 352. 

9. Mo.—Valle v. Fargo, supra. 

“Levo” defined see ante note 6. 

10. Mo.—^Valle v. Fargo, supra. 

“Lever” defined see ante note 1. 

11. U.S.—U. S. V. Blair. N.Y., 190 
F. 372, 375. 

N.Y.—People ex rel. Oswego Falls 
Corporation v. Foster, 295 N.Y.S. 
891, 895, 261 App.Div. 66—Syra¬ 
cuse Trust Co. V. Board of Sup’rs 
of Oneida County, 13 N.Y.S.2d 390, 
394. 

S.D.—City of Plankinton v. Kieffer, 
17 N.W.2d 494, 495. 
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12. N.Y.—People ex rel. Oswego 
Falls Corporation v. Foster, 295 N. 
Y.S. S91, 895, 261 App.Div. 65— 
Syracuse Trust Co. v. Board of 
Sup’rs of Oneida County, 13 N.Y. 
S.2d 390, 394. 

36 C.J. p 1031 note 24. 

13. N.Y.—People ex rel. Oswego 
Palls Corporation v. Foster, 295 
N.Y.S. 891, 895, 251 App.Div. 65 
—Syracuse Trust Co. v. Board of 
•Sup'rs of Oneida County, 13 N.Y.S. 
2d 390, 394. 

36 C.J. p 1031 note 25. 

14. Minn.—State v. LaJkeslde Land 
Co., 73 N.W. 970, 973, 71 Minn. 283. 

36 C.J. p 1031 note 26. 
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-^As a Koan. The noan is defined gen¬ 
erally as the act or process of levying; a collecting 
or exacting by authority or superior force; the 
mustering or calling into service of troops; and 
also that which is levied as an army, force, tribute, 
money, etc.^5 A levy is a seizure,^® cither actuaU*^ 
or coiisti-uctive and, in a most restricted sense, 
the term means a statute conveyanoe.^^ 

- As a verb. As a verb, the word ^fievy’^ has 

been defined as meaning to raise ;20 to c.^llect;2i 
to raise or collect ;22 to raise or set up;22 to col¬ 
lect or exact money;24 to exact;25 to assess and 
collect by authority or force,26 as to levy tribute ;27 
to gather;28 to bring together;29 to make;^® to 
cast up;2i to inaugurate.22 

As applied to fines, to aclaiowlcdge.23 

-^As Applied to Writs. As applied to writs, the 

word “levy” has a well-defined meaning.24 In its 
original sense, as a noun, an actual making the mon¬ 
ey out of the property ;26 the obtaining of money 
by seizure and sale of property.26 

As a verb, it means to have the propei*ty within 
the power and control of the officer ;27 to seize 


or take by virtue of a judicial writ thereunto com¬ 
manding ;2 8 to seize, sell, and have in hands ;23 
to take into custody or seize specific property in 
satisfaction of a writ.^® 

-^Levied. ^Ticvied” has been defined as mean¬ 
ing to impose or assess to raise and collect by 
assessment ;^2 to impose and collect under author¬ 
ity of law;^2 to charge a sum of money already as¬ 
certained against a pei-son or property subject to 
the charge.'*^ 

-Comparisons and Distinctions. ^^Lcv>"” has been 

held synonymous with ‘‘assess” see 6 C.J.S. p 1022 
note 38, and “eolleci” sec J4 C.J.S. p 3321 note 41. 
It has been distinguished from ^^‘isscss” S(‘e 6 C.J.S. 
p 1022, note 40, ^^assessmeiit” sec 6 C.J.S. p 1025 
note 44, ^^attach” sec 7 C.J.S. p 308 note 47, ^‘col¬ 
lect” sec 14 C.J.S. p 3321 note 42, and ‘^distribu¬ 
tion” see 27 C.J.S. p 304 note 49.1. 

“Levying” has been disiingnislicd from “collec¬ 
tion” see 14 C.J.S. p 1323 note 86. 

-^Phrases. Plirases employing the word are set 

out in the notc.'^S 

LEVY COURT. Sec Counties § 74. 


15. Webster New Int.D. 

16. S.C.—Plaxico V. Webster, 178 S. 
E. 270, 175 S.C. 69. 

Tex.—^Voelkel-McLain Co. v. First 
Nat. Bank of Roswell, N. M., Civ. 
App., 296 S.W. 970, 972. 

36 C.J. p 1032 note 53. 

1". Tex.—^Voelkel-McLiain Co. v. 
First Nat. Bank of Roswell, N. M., 
supra. 

36 C.J. p 1032 note 54, 

18. Tex.—^Voelkel-McLain Co. v. 
First Nat. Bank of Roswell, N. 
M., supra. 

18. Me.—Jones v. Buck, 54 Me. 301, 
305—Jewett v. Whitney, 43 Me. 
242, 251. 

20. Mo.—^Valle v. Fargo, 1 Mo.App. 
344, 847, 353. 

36 C.J. p 1032 note 63. 

21. Mo.—^Valle v. Fargo, supra. 

36 C.J. p 1032 note 57. 

22. Mo.—Valle v. Fargo, supra. 

23. Mont.—State v. Camp Sing, 44 
P. 516, 519, 18 Mont. 128, 56 Am. 
S.R. 661, 3.2 L.R.A. 635. 

24. Miss.—Collins v. Ferrall, 10 
Miss. 383. 386. 

36 aJ. P 1032 note 59. 

25. Mo.—^Valle v. Fargo, 1 Mo.App. 
344, 353. 

26. N.T.—^Town of Amherst v. Erie 
County, 266 N.T.S. 785, 789, 143 
Mlsc. 540. 


27. N.T.—Town of Amherst v. Eric 
County, supra. 

28. Mo.—Valle v. Fargo, 1 Mo.App. 
344, 352, 353. 

28. Mo.—Valle v. Fargo, supra. 

30. N.J.—Lloyd v. Wyckoff, 11 N.J. 
Law 218, 222. 

36 C.J. p 1032 note 35. 

31. Mo.—^Valle v. Fargo, 1 Mo.App. 
344, 351. 

32. Mont,—State v. Camp Sing, 44 
P. 516, 519, 18 Mont. 128, 66 Am. 
S.R. 651, 32 L.R.A. 635. 

33- Mont.—State v. Camp Sing, su¬ 
pra. 


P. 616, 510, 18 Mont. 128, 66 Am. 
S.R. 551, 32 L.R.A. 635. 

39. Eng.—Drewe v. Lalnson, 11 A 
& E. 529. 538, 39 E.C.L. 289, 113 
Reprint 516. 

40. Kan.—Carr v. HufCman, 41 P. 
982, 984. 1 Kan.App. 713. 

41. Ky.—Paducah Cooperage Co. v. 
King Mill & Lumber Co., 13 S.W.2d 
778. 780, 227 Ky. 573. 

42. Ky.—Paducah Cooperage Co, v. 
King Mill & Lumber Co., supra. 

43. Ky.—Paducah Cooperage Co. v. 
ICing Mill Lumber Co., supra. 

44. Ky.—Paducah Cooperage Co. v. 
King Mill & Lumber C^o., supra. 


34. Mont.—Brittannia Mining Co. v. 

U, S. Fidelity & Guaranty Co., 115 
P. 46, 48, 43 Mont. 93. 

Okl.—Corpus Juris in Farris 

V, Castor. 99 P.2d 900, 902, 186 Okl. 

668 . 

35. Okl.—Corpus Juris quoted in. 
Farris v. Castor, 99 P.2d 900, 902, 
186 Okl. 668. 

36 C.J. p 1032 note 40. 

36. Okl.—Corpus Juris quoted in 
Farris v. Castor, 99 P.2d 900, 902, 
903, 186 Okl. 668. 

36 C.J. p 10 32 note 41. 

37- Wis.—Carey v. German Ameri¬ 
can Ins. Co., 64 N.W. 18, 20, 84 
Wis. 80, 86 Am.S.R. 907, 20 L.R.A. 
267. 

38. Mont.—State v. Camp Sing, 44 


45. Phrases employing “levy” 

(1) “Actual levy” see 1 C.J.S. P 
1442 note 42. 

(2) “Levy of attachment” see At¬ 
tachment §§ 201-213. 

(3) “Levy of execution” see Ex¬ 
ecutions § 88. 

(4) “Levy upon personal proper¬ 
ty.”—Bond V. Willett, 31 N.Y. 102, 
1 Abb.Dec. 165, 1 Keyes 377, 29 How. 
Pr. 47—In re Kogan, 252 N.T.S. 116, 
120, 141 Misc. 412. 

Phrases employing “levying” 

(1) “Levying money.”—Valle v. 
Fargo, 1 Mo.App. 344, 351. 

(2) “Levying war” as treason un¬ 
der the constitution of the United 
States see the C.J.S. title Treason § 
5, also 63 C.J. p 815 note 29-p 816 
note 41. 
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LEWD—LEWDLY 


LEWD. The word has no statutory defini¬ 

tion or technical significance,^® but it has an un¬ 
mistakable meaning which is very well and gen¬ 
erally understood.47 The temi has been variously 
defined as meaning lustful ;48 given to the unlaw¬ 
ful indulgence of lust;^® eager for sexual indul¬ 
gence;®® involving unlawful sexual desire pro¬ 
ceeding from lust, as lewd actions tending to 
excite lustful thoughts;®® dissolutefilthy;®® 
indecent;®® lascivious;®7 lecherous;®® libidinous.®® 
It has been held that the word ^fiewd” does not nec¬ 
essarily import criminal indulgence.®® 

^^Lewd^^ has been held synonymous with ^^dis¬ 
gusting’’ see 27 C.J.S. p 147, ^‘filthy” see 36 C.J.S. 
p 761 note 80.1, “indecent” see 42 C.J.S. p 560 note 
77.1, “lascivious” see 52 C.J.S. p 1019 note 14, and 
“obscene.”®! It has also been said that it may 


sometimes be error to construe ^fiewd” as a syno¬ 
nym of “indecent” see 42 C.J.S. p 560 note 79. 

The meaning of the word ^fiewd” as used in stat¬ 
utes making it an offense to deposit obscene, lewd, 
or lascivious books, pictures, letters, etc., in the 
mail is treated in the C.J.S. title Post Office § 38, 
also 49 C.J. p 1191 notes 17-21; the meaning of 
the word in connection with the crime of commit¬ 
ting lewd and lascivious acts on the bodies of chil¬ 
dren under certain ages is considered in Infants 
§ 11 . 

Phrases employing the word are set out in the 
note.®® 

LEWDLY. The word ^fiewdly” hsis been defined 
as with the unlawful indulgence of lust;®® lust- 
fully.®^ 


46. La.—State v. Rose, 84 So. 643, 
646, 147 La. 243. 

47. La.—State v. Rose, supra. 

48. La.—Shreveport v. Wilson, 83 
So. 186, 188, 145 La. 906. 

Neb.—State v. Lawrence, 27 N.W. 

126, 129, 19 Neb. 307. 

N.C.~Snow V. Witcher, 31 N.C. 346. 
348. 

Tenn.—Jamison v. State, 94 S.W. 675, 
678, 117 Tenn. 68. 

49. U.S.-~U. S. V. Bebout, D.C.Ohio, 
28 P. 552, 524. 

Neb.—State v. Lawrence, 27 N.W. 

126, 129, 19 Neb. 307. 

Okl.—Corpus Juris quoted in McKin¬ 
ley V. State, 244 P, 208, 33 Okl.Cr. 
434. 

Tenn.—Jamison v. State, 94 S.W. 675, 
678, 117 Tenn. 68. 

50. U.S.—U. S. V. Bebout, D.C.Ohio, 
28 P. 622, 624. 

Okl.—Corpus Juris quoted in McKin¬ 
ley V. State, 244 P. 208, 33 Okl. 
434. 

Tenn.—Jamison v. State, 94 S.W. 676, 
67S, 117 Tenn. 68. 


61. Tenn.—Jamison v. State, supra. 

52. Neb.—State v. Lawrence, 27 N. 
W. 126, 129, 19 Neb. 307. 

53. La.—State v. Rose, 84 So. 643, 
646, 147 La. 243. 

64. Neb.—State v. Lawrence, 27 N. 
W. 126, 129, 19 Neb. 307. 

Tenn.—^Jamison v. State, 94 S.W. 
676, 678, 117 Tenn. 58. 

65. Neb.—State v. Lawrence, 27 N. 
W. 126, 129, 19 Neb. 307. 

56. La.—State v. Rose, 84 So. 643, 
646, 147 La. 243. 

57. La.—State v. Rose, supra— 
Shreveport v. Wilson, 83 So. 186, 
188, 145 La. 906. 

58. La—State v. Rose, 84 So. 643, 
646, 147 La. 243. 

59. N.C.—Snow V. Witcher, 31 N.C. 
346, 348. 

Tenn.—Jamison v. State, 94 S.W. 676, 
678, 117 Tenn. 58. 

60. N.C.—Snow V. Witcher, 31 N.C. 
346, 348. 

61. N.T.—^People on Complaint of 


Sumner v. Dial Press, 48 N.Y.S. 
2d 480, 481. 

Not interohaufiTeable 
The words “obscene** and **lewd*' 
are not used Interchangeably.—U. S. 
V. Smith, D.aWis., 45 P. 476, 477. 

62. Phrases 

(1) “Lewd and lascivious behavior 
or carriage” see Lewdness post. 

(2) “Lewd and lascivious conduct” 
as a criminal offense see Lewdness 
post; as ground for divorce see Di¬ 
vorce § 63 e. 

(3) “Lewd house** defined see Dis¬ 
orderly Houses § 4 f (1) (a). 

(4) “Lewd, immoral, and improp¬ 
er entertainment*’ as ground for 
revocation of liquor license see In¬ 
toxicating Liquors § 175. 

(5) “Lewd person” defined by stat¬ 
ute as a vagrant see the C.J.S. title 
Vagrancy § 2. 

63. Neb.—State v. Lawrence, 27 N. 
W. 126, 128, 19 Neb. 307. 

64. Neb.—State v. Lawrence, supra. 
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§ 1 


LEWDNESS 

This Title includes open or notorious fornication, adultery, or other lascivious acts or conduct, and open 
and continuous lascivious cohabitation or other conduct regarded as causing public scandal; nature and 
extent of criminal responsibility therefor, and grounds of defense; and prosecution and punishment of such 
acts or conduct as public offenses. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word ludeac 

Analysis 


§ 1. Definitions—^p 4 

2. Nature and elements of offenses—p 5 

3. Defenses—9 

4. Indictment or information—9 

5. Presumptions and burden of proof—^p 11 

6. Admissibility of evidence—^p 12 

7. Weight and sufficiency of evidence—^p 12 

8. Trial—^p 13 

9. Sentence and punishment—p 14 

See also descriptive word index in the back of this Volume ^ 


§ 1. Definitions 

**Lewdness’* has been defined as being the Irregular 
indulgence of lust; lustfulness; lecherous, lascivious, or 
libidinous conduct. 

Lewdness is the irregular indulgence of lust;^ 
lustfulness; lecherous, lascivious, or libidinous con- 
duct.2 It is that form of immorality which has re¬ 
lation to sexual impurity^ or aberration,^ and is 
generally used as indicating gross® and wanton® 
indecency with respect to sexual relations. It may 
or may not import criminal indulgence.^ 

“Lewdness” is synonymous with “impurity,” “un¬ 
chastity,” “licentiousness,” sensuality,”® and “de¬ 
bauchery,”® but not with “concubinage,or with 
“assignation,” or “prostitution it is of broader 
significance than the latter two words, and includes 


their meaning as well as other immoral or degen¬ 
erate conduct or conversation between persons of 
opposite sexes.^® 

Distinctions, “Prostitution” is the common lewd¬ 
ness of women for gain, or the offering of her 
person to indiscriminate intercourse with men, 
while “lewdness” is unlawful indulgence of the an¬ 
imal desire.^® The distinction between fornication 
and lewdness has been discussed in Fornication § 
1 b. 

Lewd, The word “lewd” is defined in the C.J.S. 
definition Lewd ante. 

Lewdly means “with the unlawful indulgence of 
lust; lustfullyin a dissolute, sensual, unchaste, 
impure, or lascivious manner.^® 


1. Mass.—Commonwealth v. War- 
dell, 128 Mass. 62, 35 Am.R. 357. 

2. Iowa.—State v. Mitchell, 128 N. 
W. 378, 149 Iowa 362. 

<36 C.J. p 1035 note 3. 

3. N.J.—State v. Brenner, 41 A.2d 
532, 132 N.J.Law 607. 

36 C.J. p 1035 note 4. 

4. N.J.—State V. Brenner, supra. 

6. Iowa.—State v. Rayburn. 153 N. 

W. 69, 60, 170 Iowa 614, L..R.A. 
1916P 640. 

N.J.—State V. Brenner, 41 A.2d 632, 
132 N.J.Law 607, 

6. N.J,—State V. Brenner, supra. 


7. Iowa.—State v. Rayburn, 153 N. 
W. 69, 60, 170 Iowa 614, L..R.A. 
1916P 640. 

N.C.—Snow V. Witcher. 31 N.C. 346, 
348. 

8. Tenn.—Jamison v. State, 94 S.W. 
675, 117 Tenn, 58. 

36 C.J. p 1035 note 7. 

Inolnded in. broad meanlnsr of '^adul- 
terons” 

Cal.—^People v. Smittcamp, 161 P.2d 
983, 986, 70 Cal.App.2d 741. 

9. Iowa.—State v. Sullivan, 174 N. 
W. 225, 187 Iowa 385. 

36 C.J. p 1035 note 7. 
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10. La.—Shreveport v, Wilson, 88 
•So. 186, 188, 145 La. 906. 

11. Iowa.—State v. Rayburn, 153 N. 
W. 60. 170 Iowa 614, L.R.A.1916P 
640. 

12. Cal.—^People v. Arcega, 193 P. 
264, 49 Cal.App. 239—People v. 
Bayside Land Co., 191 P. 994, 48 
CaLApp. 257. 

13. Iowa.—State v. Porter, 107 N.W. 
932, 130 Iowa 690. 

14. Neb.—State v. Lawrence, 27 N. 
W. 126, 19 Neb. 307. 

15. Puerto Rico.—People v. Vilar, 
17 Puerto Rico 1015, 1019. 
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§ 2 


§ 2. Nature and Elements of Offenses 

a. At common law 

b. Under statutes and ordinances 

a. At Common Law 

The common>law offense of lewdness consists of 
the commission of open and public acts of Indecency. 

At common law the indictable offense of lewd¬ 
ness is regarded as a misdemeanor,and consists 
of open and public acts of iiidecency.17 It has been 
treated as a common nuisance.It includes any 
gross indecency which is sufficiently open and no¬ 
torious as to tend to corrupt the morals of the com- 
munity.19 

Illicit intercourse is not necessarily included, 20 
unless ’.t is combined with circumstances which are 
calculated to make it injurious to society.^i 

b. Under Statutes and Ordinances 

(1) In general 

(2) Unlawful cohabitation 

(3) Lewd and lascivious behavior or 

carriage 

(1) In General 

Under some statutes the scope of the offense of lewd¬ 
ness has been enlarged. 


In some jurisdictions the scope of the offense at 
common law has been enlarged by statute so as to 
include illicit sexual intercourse, and the irregular 
indulgence of lust, whether public or private.22 
The statutes dealing with unlawful cohabitation 
have been treated infra subdivision b (2) of this 
section, while those directed against lewd and las¬ 
civious behavior or carriage are discussed infra 
subdivision b (3) of this section. 

There are also some municipal ordinances direct¬ 
ed against lewdness,23 

(2) Unlawftil Cohabitation 

(a) In general * 

(b) Illicit intercourse 

(c) Marriage; notoriety 

(a) In General 

Some statutes enlarging the offense of lewdness are 
directed against lewd and lascivious cohabitation or its 
equivalent; and, under some statutes, but not others, 
there must be a living together as If the marriage rela¬ 
tion existed. 

Some statutes enlarging the offense of lewdness 
are directed against lewd and lascivious cohabita¬ 
tion,2^ and are of a wider scope than those direct¬ 
ed at the crimes of adultery, fornication, and the 
like.25 The statutory offense of lewdly and lascivi- 


16. Ta.—Corpus Juris quoted lu 
Johnson v. Commonwealth, 146 S. 
E. 289. 291. 152 Va. 965. 

86 C.J. p 1035 note 18. 

17. U.S.—Koa Gora v. Territory of 
Hawaii. C.C.A.Hawaii, 152 F.2d 
933, 935. 

Ky.—^Nash v. Commonwealth, 8 S. 

W.2d 387, 225 Ky. 268. 

N.J.—State V. Brenner, 41 A.2d 632, 
132 N.J.Law 607. 

Va.—Coarpus Juris quoted in John¬ 
son V. Commonwealth, 146 S.E. 
289, 291, 152 Va. 965. 

86 C.J. p 1035 note 19. 

18. Ky.—^Nash v. Commonwealth, 8 
S.W.2d 387, 225 Ky. 268. 

N.J.—State V. Brenner, 41 A.2d 532, 
132 N.J.Law 607. 

19. N.J.—State v. Brenner, 41 A.2d 
532, 132 N.J.Law 607. 

Va.—Corpus Juris quoted iu John¬ 
son V. Commonwealth, 146 S.E. 
289, 291, 152 Va. 965. 

36 C.J. p 1036 note 20. 

Presence of others unnecessary 
In order to constitute common-law 
offense of public lewdness and las¬ 
civiousness, act need not be commit¬ 
ted in public or presence of others, 
if so done as necessarily to become 
public or generally known in neigh¬ 
borhood.—Johnson v. Common¬ 

wealth, 146 S.E. 289, 152 Va. 965. 

20. Tenn.—^Jamison v. State, 94 S. 
W. 676, 117 Tenn. 68. 


81. Ky.—^Adams v. Commonwealth, 
171 S.W. 1006, 162 Ky. 76, L.R.A. 
1916C 651. 

36 C.J. p 1036 note 22. 

22. Mass.—Commonwealth v. War- 
dell, 128 Mass. 62, 36 Am.I>. 367. 
36 C.J. p 1035 note 24. 

XU New Jersey 

(1) It was held that statutory pro¬ 
visions made criminal “any act of 
lewdness or carnal indecency with 
another, grossly scandalous and 
tending to debauch the morals and 
manners of :he people,” whether the 
act be openly and publicly done or 
whether done in private in the pres¬ 
ence of no one except the two par¬ 
ticipants. The test is whether the 
acts committed have the tendency 
indicated; if they have, then it is 
immaterial where and under what 
conditions they were committed.— 
State V. Michalis, 122 A. 538, 99 N. 
J.Law 31. 

(2) In a later case, however, the 
court stated that it did not entertain 
the view, seemingly expressed in 
State V. Michalis, supra, and added 
that the term “lewdness,” as used 
in statute defining offense of lewd¬ 
ness, is to be assayed in light of its 
common-law meaning, bearing in 
mind that statutes in derogation of 
common law are subject to strict 
construction.—State v. Brenner, 41 
A.2d 632, 132 N.J.Law 607. 

s 


(3) Statute, read in connection 
with its history, indicated that act 
of private lewdness is not in viola¬ 
tion of the statute if committed with 
no other person present.—State v. 
White, 28 A.2d 774, 129 N.J.Law 200, 
affirmed 38 A.2d 815, 130 N.J.Law 
627. 

23. Minn.—State v. Turner. 264 N. 
W. 681, 196 Minn. 176—State v. 
Cavett, 214 N.W. 479, 171 Miiln. 
505. 

24. Me.—State v. Mulhem, 177 A. 
706, 133 Me. 351. 

Va.—Johnson v. Commonwealth, 146 
S.E. 289, 152 Va. 966. 

36 C.J. p 1035 note 25. 

Sigulfioauce of '^lewdly” and ^Tasci- 
viously” 

Words “lewdly” and “lascivious¬ 
ly,” as used in statute prohibiting 
cohabitation with married person, 
signifies that form of Immorality 
which has relation to sexual impuri¬ 
ty or incontinence carried on in a 
wanton manner, and have the same 
meaning as is given them at com¬ 
mon law in prosecutions for obscene 
libel.—State v. Barnes, Mo.App., 256 
S.W. 496. 

25. Me.—Corpus Juris cited iu 
State V. Tuttle, 160 A. 490, 1.29 
Me. 125. 

36 C.J. p 1085 note 25. 
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§ 2 

ously cohabiting or living together is described by 
the following names or their equivalent: ^‘Living 
together in adultery or fornication,” or ''adultery 
and fornication;”"living in a state of cohabita¬ 
tion and adultery ;”27 “living in open and notorious 
adultery ;”28 “cohabiting together as husband and 
wife without being married ;”29 '‘living in adul¬ 
tery ;”30 “unlawful cohabitation ;”3i and several 
others.22 gy whatever name designated, the con¬ 
stituent elements of the offense are generally the 
same, the object of such statutes being to prohibit 
the public scandal and disgrace of the living to¬ 
gether of persons of opposite sexes, not married 
to each other, in such illicit intimacy as to outrage 
public decency and have a demoralizing and debas¬ 
ing influence on socicty.33 

Under some statutes cohabitation or living to¬ 
gether is an essential element of the offense 
and there must be a dwelling or living together by 
the parties, a man and a woman not legally mar¬ 
ried to each other, as if the conjugal relation cx- 
isted.35 It has been held that the cohabitation must 
occur for some period of time,although no par¬ 
ticular period of time is required,^'^ and a single 
day may be suffleient.^^ Under other statutes, how¬ 
ever, living together as man and wife is not an 
essential element of the offense.^^ Thus it is not 
necessary to constitute the crime of adultery by 


"living together” that the parlies live together as 
husband and wife, but only that they live together 
and have intercourse.'^^ It has also been held that 
to cohabit as husband and wife merely means to 
have intercourse wdlh each other just as husband 
and wife would.'^l 

Where, as is usually the case, "cohabitation” or 
"living together” is an element of the offense, the 
parties must live together in the illicit relation in 
the same house as a common or joint residing 
place,42 although there are decisions to the effect 
that, if there is a sufficient continuation of the il¬ 
licit intercourse, the parties need not occupy the 

same dwclling.^3 

A joint criminal intent is not necessary, since the 
offense is a joint one in physical facts mcrcly.^^ 

Persons entitled to prosecute. Under some stat¬ 
utes, anyone may initiate a prosecution for living 
in open and notorious adultcry,^^ although, as dis¬ 
cussed in Adultery § 12 a, only an offended spouse 
may commence a prosecution for mere adultery. 

(b) Illicit Intercourse 

Generally, the indulgence in habitual acts of itliclt 
Intercourse Is a necessary element of the offense of 
lewd and lascivious cohabitation and of equivalent of¬ 
fenses. 

Under some statutes a conviction must be based 


26. Ill.—^People V. Green, 114 N.B. 
618, 276 Ill. 346. 

36 C.J. p 1036 note 28. 

27. Cal.—People v. Breeding, 126 P. 
179, 19 Cal.App. 359. 

Term defined 

*‘Living in state of cohabitation 
and adultery’* means dwelling to¬ 
gether as husband and wife and ex¬ 
ercising the sexual rights and du¬ 
ties implied by such relation when 
legally created.—^People v. Bealey, 
254 P. 628. 81 Cal.App. 648. 

28b Mo.—State v. Newnham, App., 
17 S.W.2d 544. 

36 C.J. p 1036 note 30. 

29. Ark.—Sullivan v. -State, 32 Ark. 
187, 188—^Hopper v. State, 19 Ark. 
143. 

30. Ala.—^Brown v. State, 14 So.2d 

696, 31 Ala. App. 233, certiorari 

denied 14 So.2d 698, 244 Ala. 597. 

36 C.J. p 1036 note 3,2. 

31. Utah.—State v. Jessup, 100 P.2d 
969, 98 Utah 482. 

32. Ill.—^People v. Potter, 49 N.B. 2d 
307. 319 I11.APP. 409. 

Ind.—Warner v. State, 176 N.B. 661, 
202 Ind. 479, 74 A.L.R. 1357. 

83. Colo.—^People v. Bright, 238 P. 
71, 77 Colo. 563. 


Ill.—People V. Potter, 49 N.B.2d 307, 
319 IlLApp. 409. 

36 C.J. p 1036 note 33. 

34. Ind.—Warner v. State, 176 N.B. 
661, '202 Ind. 479, 74 A.L.R. 1357 
—Sams V. State, 145 N.B. 773, 196 
Ind. 497. 

Miss.—Cutrer v. State, 121 So. 106, 
154 Miss. 80. 

Va.—Johnson v. Commonwealth, 146 
S.B. 289. 152 Va. 965. 

35. Fla.—Wildman v. State, 25 So. 

2d 808—Langford v. State, 168 So. 
628, 124 Fla. 428—Braswell v. 

State, 101 So. 232. 88 Fla. 188. 

Ill.—People V. Potter, 49 N.B.2d 307, 
319 Ill-App. 409. 

Ind,—Warner v. State, 176 N.B. 661, 
202 Ind. 479, 74 A.L.R. 1357—Sams 
V. State, 145 N.B. 773, 195 Ind. 
49.7—Martin v. State, 166 N.B. 763, 
89 Ind.App. 107. 

Mo.—State v. Newnham, App., 17 
S.W.2d 644. 

Okl.—Hagan v. State, 121 P.2d 315, 
73 Okl.Cr. 328—Mathis v. State, 61 
P.2d 261, 60 Okl.Cr. 68—Gill v. 
State, 240 P. 1073, 32 OkLCr. 278. 
Utah.—State v. Jessup, 100 P.2d 
969, 98 Utah 482. 

Va.—Johnson v. Commonwealth, 146 
S.E. 289. 162 Va. 965. 

36 C.J. p 1036 note 34. 
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36- Ind.—^Warner v. State, 175 N.E. 

661, 202 Ind. 470, 74 A.L.R. 1375. 
Mo.—State v. Stout, App., 198 S.W. 
2d 364. 

37. Colo.—People v. Bright, 238 I*. 
71, 77 Colo. 563. 

38. Colo.—People v. Bright, supra. 
However, It has also been slated 

that the offense of open and notorious 
adultery may not be established by 
the conduct of a single day.—State 
V. Stout, Mo.App., 198 S.W.2d 364. 

39. Mo.—State v. Osborne, 39 Mo. 
App. 372. 

11 C.J. p 950 note 76 [c] (3). 

4a Tex.—Bodkins v. State, 172 S. 
W. 216, 75 Tex.Cr. 499—Shaw v. 
State, 91 S.W. 1087, 49 Tex.Cr. 
379. 

41. N.D.—State v. Hoffman, 282 N. 

W. 407, 68 N.D. 610. 

48- Va.—Johnson v. Commonwealth, 
146 S.B. 289, 162 Va. 965. 

36 C.J. p 1037 note 47. 

43- Ga.—Winkles v. State, 61 S.E. 

1128, 4 Ga.App. 559. 

36 C.J. p 1037 note 48. 

44. N.C.—State v. Cutshall, 14 S.B. 
107, 109 N.C. 764, 26 Am.S.R. 694. 

36 C.J. p 1036 note 38. 

45. Okl.—Gill V. State, 240 P. 1073, 
32 Okl.Cr. 278—Copeland v. State, 
138 P. 258, 10 Okl.Cr. 1. 
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on lewd and lascivious intercourse;^® but under 
other statutes sexual intercourse is not an essential 
element of the offense.'^'^ As a general rule, the in¬ 
dulgence in habitual acts of illicit intercourse is a 
necessary element of the offense of lewd and las¬ 
civious cohabitation or of offenses in the same cate¬ 
gory, ^ 8 although it is hard to lay down any hard 
and fast rule as to what constitutes habitual illicit 
intercourse within the meaning of the statute.^® 
Under many statutes, however, it is well settled 
that a single or mere occasional act of illicit in¬ 
tercourse is not sufficient to constitute the offense,®® 
notwithstanding the parties live in the same 
house.®! A single or occasional act has been held 
sufficient where it is accompanied by an intention, 
contemplation, or understanding of the parties, to 
continue the illicit intercourse as desire and oppor¬ 
tunity may arise.®^ It has also been held that at 
least one act of intercourse®® and a continuation of 
such relation or an intention or agreement that it 
be continued®^ is necessary to constitute a viola¬ 
tion of the statute. 

Master and servant. Where the parties live to¬ 
gether in the same family and under the same roof, 
in the relation of master and servant, occasional 
sexual intercourse between them will not of itself 


§ 2 

constitute the offense of living together in unlaw¬ 
ful cohabitation.®® The mere relationship of mas¬ 
ter and servant, or mistress and hired man, between 
the parties, however, will not necessarily exclude 
the relationship of lewd and lascivious cohabita¬ 
tion;®® and occasional acts of intercourse and the 
birth of a child to the woman during the existence 
of the relation may be considered in connection 
with other circumstances in determining the guilt 
or innocence of the parties.®*^ 

(c) Marriage; Notoriety 

Where the statute denouncing the offense so re¬ 
quires, the marriage of one of the persons accused to a 
third person is an essential element of the offense. Un¬ 
der some statutes, in order to constitute the offense the 
unlawful cohabitation must be open and notorious. 

Under some statutes the marriage of one of the 
persons accused to a third person is an essential 
element of the offense of lewd and lascivious co¬ 
habitation.®® Where adultery is an element of the 
offense one or both of the parties must be married, 
but not to each other.®® If both parties are mar¬ 
ried to others, both of them are guilty of living in 
adultery;®® and if neither one is married, they 
are both guilty of living in fornication.®! If one 
of them is unmarried, under some statutes, the 
married one only is guilty of living in adultery,®® 


46. Fla.—Wildman v. State, 26 So. 
2d 808. 

A mnuicipal ordinance directed 
against lewdness and indecency has 
been held to be violated by acts 
showing fornication.—State v. Ca- 
vett, 214 N.W. 479, 171 Minn. 506. 

47. Utah.—State v. Jessup, 100 P.2d 
969, 98 Utah 482. 

36 C.J. p 1036 note 39 [a]. 

48. Me.—Corpus Juris cited in State 

V. Tuttle, 150 A. 490, 491, 129 Me. 
125. 

Mo.—State v. Newnham, App., 17 S. 

W. 2d 544. 

Okl.—^Hagan v. State, 121 P.2d 816, 
73 Okl.Cr. 328. 

36 C.J. p 1036 note 39. 

Habitual character of act under for¬ 
nication statutes see Fornication 
§ 2 f. 

In Mississippi 

(1) It has been held that habitu¬ 
al sexual intercourse is the gist of 
the offense under the statute rela¬ 
tive to cohabiting in adultery or 
fornication.—Jones v. State, 98 So. 
842, 133 Miss. 801. 

(2) It has been held more spe- 
cidcally, however, that, in a prosecu¬ 
tion under the statute, it Is neces¬ 
sary either to show a living to¬ 
gether as husband and wife without 
marriage, or habitual acts of sexual 
intercourse.—^Lee v. City of Oxford, 
99 So. 509. 134 Miss. 647, followed 


in Lucas v. City of Oxford, 99 So. 
510, 134 Miss. 771. 

49. Tex.—^Halbadier v. State, 220 S. 
W. 85, 87 Tex.Cr. 129. 

50. Ala.—^Brown v. State, 135 So. 
641, 24 Ala.App. 885. 

Colo.-—People v. Bright, ,238 P. 71, 
77 Colo. 563. 

Fla.—^Watson v. State, 194 So. 640, 
142 Fla. 218—Braswell v. State, 101 
So. 232, 88 Fla. 183. 

Ill.—^People V. Stem, 207 Ill. App. 
164. 

Ind.—Warner v. State, 175 N.E. 661, 
202 Ind. 479, 74 A.L.R. 1357—Mar¬ 
tin V. State, 165 N.E. 763, 89 Ind. 
App. 107. 

Me.—State v. Tuttle, 160 A. 490, 129 
Me. 125. 

Mo.—State v. Stout, App., 198 S.W. 
2d 364—State v. Newnham, App., 
17 S.W.2d 644. 

Okl.—Hagan v. State, 121 P.2d 316, 
73 Okl.Cr. '328—Mathis v. State, 61 
P.2d 261, 60 Okl.Cr. 68—Gill v. 
State, 240 P. 1073, 82 Okl.Cr. 278. 
36 C.J. p 1036 note 41. 

51. Ark.—^McNeely v. State, 106 S. 
W. 674, 84 Ark. 484. 

Mo.—State v. Stout, App., 198 S.W. 
2d 364—State v. Newnham, App., 
17 S.W.2d 644. 

52. Ala.—^Brown v. State, 14 So. 2d 
596, 31 Ala.App. 233, certiorari de¬ 
nied 14 So.2d 598, 244 Ala. 597. 

36 C.J. p 1037 note 43. 
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53. Ala.—^Brown v. State, supra— 
Brown v. State, 135 So. 641, 24 
Ala.App. 385—Gibson v. State, 117 
So. 762, 22 Ala.App. 663. 

Ind.—Warner v. State, 175 N.E. 661, 
202 Ind. 479, 74 A.L.R. 1357—Sams 
V. State, 146 N.E. 773, 195 Ind. 497. 

54. Ala.—^Brown v. State, 14 So. 2d 
696, 31 Ala.App. 233, certiorari de¬ 
nied 14 So. 2d 698, .244 Ala. 697— 
Brown v. State, 135 So. 641, 24 
Ala.App. 385—Gibson v. State, 117 
So. 762, 22 Ala.App. 563. 

55. Mo.—State v. Newnham, App., 
17 S.W.2d 544. 

36 C.J. p 1037 note 44. 

56. Kan.—State v. Cassida, 72 P. 
622, 67 Kan. 171. 

Okl.—Kitchens v. State, 140 P. 619, 
10 Okl.Cr. 603. 

57. Iowa.—State v. Kirkpatrick, 19 
N.W. 660, 63 Iowa 554. 

58. Me.—State v. Mulhern, 177 A. 
705, 133 Me. 361. 

59. Ind.—Sams v. State, 145 N.E. 
773, 195 Ind. 497. 

36 C.J. p 1037 note 60. 

60. Ill.—People V. Green, 114 N.E. 
518, 276 Ill. 346. 

61. Ill.—People V. Green, supra. 

62. Cal.—^In re Cooper, 121 P. 838, 
162 Cal. 81. 

36 C.J. p 1037 note 54. 
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the unmarried one being guilty of living in forni¬ 
cation but under other statutes the marriage 
of one is sufficient to establish the guilt of both of 

living in adultery.«4 

Under a statute denouncing the offense of un¬ 
lawfully cohabiting with more than one person of 
the opposite sex, an actual attempted marriage is 
not an essential element of the offense.®^ 

Notoriety. Under most statutes it is an essential 
element of the offense of unlawful cohabitation or 
living in adultery that such relation should be open 
and notorious,®^ that is, the parties must cohabit 
together publicly in the face of society, as if the 
conjugal relation existed between them,^? and their 
so living must become generally known in the com¬ 
munity but it is not necessary that the parties 
should hold themselves out to the public as hus¬ 
band and wife.63 Under other statutes it is not 
necessary that the relation should be open and no¬ 


torious,70 the gist of the offense being the unlawful 
cohabitation.^^ 

Cohabitation under an honest, although mistaken, 
belief that the parties are lawfully married will 
not constitute lewd and lascivious coliabitation, if it 
is not such as to create a common scandal or tend 
to corrupt the public morals.’^^ 

(3) Lewd and Lascivious Behavior or Car¬ 
riage 

Under a number of statutes denouncing the offense 
of lewd or lascivious behavior or carriage it is essentiai, 
in order to constitute the offense, that the acts be com¬ 
mitted openly. 

Some statutes denounce the offense of lewd or 
lascivious behavior or carriage,'^*'’* and in order to 
constitute the offense the acts must be committed 
openly.74 In this connection, it has been stated 
that the object of the statutory restriction is not 
to forbid and punish furtive, illicit interviews be¬ 
tween the sexes^S but to punish such acts as tend 


63. Ill.—People V. Green, 114 N.E. 
518, 619, 276 Ill. 346. 

64. Fla.—Alford v. State. 79 So. 437, 
76 Fla. 122. 

36 C.J. p 1033 note 56. 

65. Utah.—State v. Jessup. 100 P. 
2d 969. 98 Utah 482. 

66. Fla.—^Watson v. State. 194 So. 

640, 142 Fla. 218—Braswell v. 

State, 101 So. 232, 8S Fla. 183. 

Ill.—People V. Potter, 49 N.B.2d 307. 
•319 Ill.App. 409. 

Mo.—State v. McGehee, 274 S.W. 70, 
308 Mo. 560—State v. Newnham, 
App.. 17 S.W.2d 544. 

N.J.—State V. Brenner, 41 A.2d 632, 
132 N.J.Law 607. 

Okl.—Hagan v. State, 121 P.2d 315, 
73 Okl.Or. 328—Gill v. State. 240 
P. 1073, 32 Okl.Cr. 278. 

36 O.J. p 1038 note 58. 

Terms defined 

(1) “Openly/* as used in statute, 
means undisguised and unconcealed 
as opposed to hidden and secret, 
and “notoriously** means generally 
known, as matter of common knowl¬ 
edge in community where defendants 
are living.—State v. Hoffman. 282 N. 
W. 407, 68 N.D. 610. 

(2) “Notorious** means as gener¬ 
ally known and talked of; well or 
widely known, forming a part of 
common knowledge, or universally 
recognized.—Mathis v. State, 61 P.2d 
261, 60 Okl.Cr. 68. 

67. Fla.—^Watson v. State, 194 So. 

640, 142 Fla. 218—^Braswell v. 

State, 101 So. 232, 88 Fla. 183. 

Ill.—People V. Potter, 49 N.E.2d 807, 
819 Ill. App. 409—See People v. 
Stern, 207 IlLApp. 154. 

N.B.—State v. Hoffman, 282 N.W. 
40.7, 68 N.D. 610. 


Okl.—Hagan v. State, 121 P 2d 315, 
73 Okl.Cr. 328—Mathis v. State, 61 
P.2d 261, 60 Okl.Cr. 68—Gill v. 
State, 240 P. 1073, 32 Okl.Cr. 278. 
36 C.J. p 1038 note 59. 

68. Okl.—Barber v. State, 179 P. 
790, 15 Okl.Cr. 588. 

36 C.J. p 1038 note 60. 

69. Ark.—Bush v. State, 37 Ark. 
216, 219. 

Fla.—Langford v. State, 168 So. 6.28, 
124 Fla. 428. 

Ind.—^Warner v. Stale, 175 N.E. 661, 
202 Ind. 479, 74 A.L.R. 1357. 

36 C.J. p 1038 note 61—^11 C.J. p 950 
note 76 [c] (2). 

7a Ind.—^Warner v. State, supra. 

36 C.J. p 1038 note 62. 

71. Neb.—Musfelt v. State, 90 N.W. 
237, 64 Neb. 445. 

72. Mass.—Commonwealth v, Mun¬ 
son, 127 Mass. 459, 34 Am.H. 411. 

N.J.—Schoudel v. State, 30 A. 698, 
67 N.J.Law 209. 

73. Mass.—Commonwealth v. Cum¬ 
mings, 1.73 N.E. 506, 273 Mass. 229. 

Mo.—State v. Parker, 128 S.W.2d 288, 
233 Mo. 1037. 

Continuing offense 
Lewd and lascivious behavior is a 
continuing offense.—State v. Brooks, 
254 N.W. 374, 215 Wis. 134, 94 A.L.R. 
401. 

‘^Iiascivioiis,” as employed in stat¬ 
ute punishing lascivious carriage, 
signifies conduct which is wanton, 
lewd, and lustful, and tending to pro¬ 
duce voluptuous or lewd emotions.— 
Zeiner v. Zeiner, 179 A, 644, 120 
Conn. 161. 

Statute construed 

Under statute providing that 
“every lewd, wanton, or lascivious 
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por.'^on, in speech or behavior, com¬ 
mon rallor or brawler . . . shall 

bo imprisoned,*' one may be such a 
lewd person without also being ei¬ 
ther a common railor or brawler; 
find, whore torm “lewd, wnnton, or 
lascivious por.son’’ Is not defined by 
slalule rolafing to the ofConso, com¬ 
mon-law definilions must prevail,— 
Slate V. Arnold, 12 A.2d 401, 64 K.I. 
355. 

Unlawfulness 

Under some .stntiitos, in order to 
constitute the olTense, arts, which 
are not lewd under all circiimslanc- 
cs, must have been done unlawfully. 
—State V. Newman, ,219 P. 794, 29 
N.M. 106. 

74. Mo.—Slate v. McGehee, 274 S.W. 
70, 308 Mo. 560—State v. Sellinger, 
App, 272 S.W. 607. 

Vt.—State v. Franzoni, 137 A. 465, 
100 Vt. 373. 

Wis.—State V. Brooks. 254 N.W. 374, 
215 Wis. 134, 94 A.L.II. 401. 

*‘Open” defined 

Word “open,” in stntuto prohibit¬ 
ing open, gross lewdness or lasci¬ 
vious behavior, means public and 
not secret, and the behavior must 
be committed in a public place or in 
the actual presence of, or in such 
close proximity to, another person 
that it may be known what is being 
done by the use of the ordinary sens¬ 
es.—State V. Parker, 128 S.W.2d 288, 
233 Mo. 1037. 

Acts held <*opeu” 

Mass.—Commonwealth v. Cummings, 
173 N.E. 506, 273 Mass. 229. 

75. Mo.—State v. Parker, 128 S.W 
2d 288, 233 Mo.App. 1037. 
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by their openness and notoriety to debase and low¬ 
er the standard of public morals or, as has also 
been stated, the law seeks to prevent a course of 
conduct which, in public estimation, constitutes an 
example detrimental to the morals of the communi- 
ty.77 

The offense of lewd and lascivious behavior or 
carriage may consist of wanton and lascivious acts 
toward, or in the presence of, another person of 
the opposite sex, without the latter’s will or con- 
sent,78 even where such behavior is required to be 
*‘open;”79 or it may consist of acts of lewdness^O 
or indecent exposure^i in a place open to public 
view, even though the indecent exposure is not 
made to any person, *2 and even though the par¬ 
ticular act is not offensive to the persons present 
and witnessing it.S3 

Under some statutes, unnatural and lascivious 
acts with another person,84 or resorting to a house 
of ill fame for purposes of lewdness,35 are pun¬ 
ished as crimes, even though sexual intercourse is 
not indulged in.26 

The marriage of accused to a third person has 
been held not to be a material consideration in 
connection with the offense of lewd and lascivious 

behavior.S7 

§ 3. Defenses 

Marriage of the parties to each other at the time of 
the alleged offense is a defense to a prosecution for 
unlawful cohabitation. The absence of a guilty Intent 
may also be shown In defense. 


The marriage of the parties to each other at the 
time of the alleged offense is a defense to a prose¬ 
cution for unlawful cohabitation,*38 but a subse¬ 
quent marriage is no defense.89 A void divorce 
obtained prior to defendant’s second marriage is 
no defense to a prosecution for living in open 
and notorious fornication, by reason of such mar- 
riage.20 

The absence of a guilty intent may be shown in 
the defense of either of the parties,3i but it can¬ 
not inure to the benefit of the other who was 

guilty.82 

§ 4. Indictment or Information 

a. In general 

b. Particular averments 

c. Issues, proof, and variance 

a. In Q-eneral 

In order to be sufficient an Indictment or Informa¬ 
tion for lewdness must charge wjth certainty every ele¬ 
ment necessary to constitute the offense. 

In accordance with general rules, in order to be 
sufficient an indictment or information for illicit 
cohabitation or other lewdness must charge, with 
certainty,33 every element necessary to constitute 
the offense.34 If the statute denouncing the offense 
sets forth, without uncertainty, the necessary ele¬ 
ments of the offense, an indictment or information 
is sufficient which charges the offense in the lan¬ 
guage of the statute,35 or in language of like im¬ 
port and equivalent meaning ;36 but, where the 


76. Mo.—State v. Parker, supra. 

77. Wis.—State v. Brooks, 254 N.W. 
374. 215 Wis. 134, 94 A.L.R. 401. 

78. Vt.—State v. Millard, IS Vt 574. 
46 Am.D. 170. 

86 C.J. p 1038 note 68. 

79. Mass.—Commonwealth v. War- 
dell, 128 Mass. 52, 54, 84 Am.H. 
357. 

86 C.J. p 1038 note 69. 

sa Mo.—State v. Pedigo. 176 S.W. 
656, 190 Mo.App. 293, certiorari 
dismissed. Sup.. State ex rel. Pedi¬ 
go V. Robertson, 181 S.W. 987. 

Pa.—Commonwealth v. Alessl, Quar. 

Sess., 29 Erie Co. 172. 

86 C.J. p 1039 note 70. 

81. Iowa.—State v. Bauguess, 76 N. 
W. 608, 106 Iowa 107. 

86 C.J. p 1039 note 70. 

Indecent exposure as obscenity see 
Obscenity § 5. 

82. Iowa.—State v. Bauguess, su¬ 
pra. 

83. Mo.—State v. Pedigo. 176 S.W. 
656, 190 Mo.App. 293, certiorari 
dismissed, Sup., State ex rel. Pedi¬ 
go V, Robertson, 181 N.W. 987. 

86 C.J. p 1039 note 72. 


84. Mass.—Commonwealth v. De¬ 
lano, 83 N.E. 406. 197 Mass. 166. 

85. Iowa.—State v. Gardner, 156 N. 
W. 747, 174 Iowa 748, Ann.Cas. 
1917D 239, L.R.A.1916D 767. 

36 C.J. p 1039 note 76. 

A man may commit the offense.— 
State V. Rayburn. 153 N.W. 69, 170 
Iowa 614, L.R.A.1915P 640. 

86. Iowa.—State v. Rayburn, supra. 
36 C.J. p 1039 note 77. 

87. Wis.—State v. Brooks, 254 N.W. 
374, 215 Wis. 134. 84 A.L.R. 401. 

88. N.C.—State v. Adams, 65 N.C. 
537. 

36 C.J. p 1039 note 78. 

89. Ala.—Owens v. State, 10 So. 669, 
94 Ala. 97. 

90. Ind.—^Hood V. State, 56 Ind. 263, 
26 Am.R 21. 

91. N.C.—State v. Cutshall, 14 S.E. 
107, 109 N.C. 764, 26 Am.S.R. 699. 

92. N.C.—State v. Cutshall, supra. 

93. Vt.—State V. Ryea, 122 A. 422, 
97 Vt. 219. 

36 C.J. p 1039 note 84. 
indictmeiLts or Informatloxis held 
sufficient 

( 1 ) GeneraUy.— State v. Mott, 205 


N.W. 234, 53 N.D. 222—31 C.J. p 718 
note 33 [a] (3). 

(2) Indictment was sufficient 
where it sufficiently apprised defend¬ 
ants of the nature of the accusation 
against them.—Patterson v. State, 1 
So.2d 499, 190 Miss. 643. 

94. N.J.—State V. White, 28 A.2d 
774, 129 N.J.Law 200, affirmed 83 
A.2d 816, 130 N.J.Law 527. 

36 C.J. p 1039 note 85. 

95. U.S.—Koa Gora v. Territory of 
Hawaii, C.C.A.Hawaii, 152 P.2d 
933. 

Fla.—Langford v. State, 168 So. 628, 
124 Fla. 428. 

Mich.—People v. Smith, 203 N.W. 
869, 231 Mich. 221. 

N.J.—State V. Vliet, 197 A. 894, 120 
N.J.Law 23—State v. Cohen, 167 A. 
437, 108 N.J.Law 216, affirmed 168 
A 665, 110 N.J.Law 17. 

Okl.—Daves v. State, 141 P.2d 603, 
77 Okl.Cr. 343. 

36 C.J. p 1039 note 86—31 C.J. p 718 
note 33 [a] (2). 

96. Mass.—Commonwealth v. Dill, 
34 N.E. 84, 159 Mass. 6L 

36 aJ. p 1039 note 87. 
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statute does not describe the acts constituting the 
offense, the indictment or information must specifi¬ 
cally set them forth^^ to an extent sufficient to ad¬ 
vise accused as to the acts or conduct which the 
prosecution will rely on for conviction.^^ 

In a proper case an indictment for lewdness may 
be amended.®^ 

First or second offense. The indictment need not 
specify whether the prosecution is for a first or a 
second offense, although the statute provides a 
more severe punishment for a second offense.^ 
Conclusion, It is not necessary that the indict¬ 
ment or complaint should conclude that the offense 
was committed *'to the common nuisance'^ of the 
people or community.^ 

b. Particular Averments 

Specific averments involving essential elements of 
the offense have been held to be necessary allegations. 

It should be alleged that there was habitual sex¬ 
ual intercourse,^ or that a '‘notorious act of public 
indecency” was committed,^ as the case may be, 
where such fact is an essential element of the of¬ 
fense. Where, under the statute, the gist of the 
offense of unlawful cohabitation is the indulgence 
in habitual acts of sexual intercourse, the indict¬ 
ment need not allege whether the intercourse was 
in adultery or in fornication,^ but an omission of 
an allegation that the parties were guilty of habitu¬ 
al sexual intercourse is fatal.® An indictment for 
unlawful cohabitation against a negro and a cer¬ 
tain woman, spinster, is good, without stating the 
descent of the woman.7 In a prosecution for liv¬ 
ing in adultery it has been held not to be neces¬ 
sary to allege whose spouse accused’s paramour 
was.® 


The criminal intent is implied from the descrip¬ 
tion of a punishable offense of this character, and 
need not be directly alleged.® 

Sex, An indictnieiit for illegal cohabitation 
should generally charge the parlies to be of differ¬ 
ent sexes—a man and a woman, or a male and a 
female but, where acts arc alleged which could 
not have been committed by persons other than 
those of opposite sexes, it has been held not to be 
necessary directly to aver that they were of differ¬ 
ent sexes.^i An indictment for cohabiting with 
more than one woman need not allege that accused 

is a male person.12 

Marriage, Where, as is generally the case, the 
fact of the parties not being married to each other 
is an element of the offense, the existence of the 
marriage relation between the parties should be 
either expressly or impliedly negatived;^® but a di¬ 
rect allegation that the parties were married to 
other persons is not essential where such an alle¬ 
gation is implied by the charge madc.^^ It has 
been held that an indictment for open and gross 
lewdness or lascivious behavior need not allege the 
fact of accused’s marriage to a third person, and 
that an indictment against an unmarried man for 
living in open and notorious fornication with a 
certain woman need not aver that she was unmar- 
ried.i® 

Cohabitation, Where this is an essential ele¬ 
ment of the offense, an indictment for lewd and 
lascivious cohabitation or living in adultery or for¬ 
nication must allege that the parties cohabited or 
lived together or with each other as husband and 
wife.!*^ If it fails to allege that they lived and 


97. Fla.—Kllttletson v. State, 9 So.2d 
807, 152 Pla. 242. 

36 C.J. p 1039 note 88. 

General statutes 

Some statutes are so greneral that 
to use only the words of the stat¬ 
ute in the information has been held 
to state no more than a class of 
crimes.—State v. Jessup, 100 P.2d 
969, 98 Utah 482. 

98. Pla.—Kittleson v. State, 9 So.2d 
807, 152 Pla. 242. 

99- Miss.—^Patterson v. State, 1 So. 
2d 499, 190 Miss. 643. 

1. Ark.—State v. Burgett, 22 Ark. 
223. 

2. Mass.—Commonwealth v. Parker, 
4 Allen 313. 

36 C.J. p 1040 note 90. 

3. Miss.—^Jones v. State, 98 So. 842, 
133 Miss. 801—^Newman v. State, 
10 So. 580, €9 Miss. 393. 


4. Ill.—Williams v. People, 67 Ill. 
App. 344. 

5. Miss.—State v. Meyer, 101 So. 
349, 135 Miss. 878. 

6. Miss.—Jones v. State, 98 So. 342, 
133 Miss. 801. 

7. Tex.—^Ashworth v. State, 9 Tex. 
490. 

a Ind.—Sams v. State, 145 N.B. 773, 
195 Ind. 497. 

9. Mass.—Commonwealth v. Haynes, 
2 Gray 72, 61 Am.D. 437. 

36 C.J. p 1040 note 94. 

10. Ark.—State v. Dunn, 26 Ark. 34. 
Ill.—People V. Martin, 180 IlLApp. 

678. 

11. Miss.—Tynes V. State, 46 So. 
•635, 93 Miss. 119, 136 Am.S.R. 540. 

36 C.J. p 1040 note 96. 

Pemale 

Where it is clearly apparent from 
the allegations that lewdness was 
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practiced on a female, it is not nec¬ 
essary to state directly that a female 
was involved.—State v. Newman, 219 
P. 794, 29 N.M. 106. 

12. Utah.—U. S. V. Eldredge, 13 P. 
C73, 5 Utah ICl, appeal dismissed 
12 S.Ct. 980, 145 U.S. 636, 36 L.Ed. 
857. 

13. Idaho.—State v. Cole, 174 P. 131, 
31 Idaho 603. 

36 C.J. p 1040 note 99. 

14. Cal.—^People v. Breeding, 126 P. 
179, 19 Cal.App. 359. 

36 C.J. p 1040 note 1. 

15. Mo.—State v. Bess, 20 Mo. 419. 

16. Ind.—State v. Gooch, 7 Blackf. 
46$. 

36 C.J. p 1040 note S. 

17. Idaho.—State v. Cole, 174 P. 181, 
31 Idaho 603. 

Ill.—People V. Holzhauer, 26 N.B.2d 
529, 306 IlLApp. 160. 

36 C.J. p 1040 note & 



53 C.J.S. 


LEWDNE88 


cohabited together or with each other, it is insuffi¬ 
cient,^ 8 

Notoriety, Where notoriety is an element of the 
offense, the indictment should charge that the acts 
constituting the offense were openly, publicly, and 
notoriously committed.^^ A direct use, however, of 
the words ^‘openly and notorious!/' is not neces¬ 
sary, if the specific acts alleged show open and no¬ 
torious acts of lewdness or indecency, 20 as that they 
were committed in a public place.21 

Time of offense. Unlawful cohabitation or liv¬ 
ing in adultery or fornication being a continuing of¬ 
fense, it is not necessary to allege the precise date 
on which the offense was committed but it may 
properly be charged as having been committed be¬ 
tween certain days,23 or on a certain day and 
thence continuously until about a certain later 
date.24 Under some statutes, it is sufficient to 
charge the offense as having been committed on 
a certain day, without a continuando.25 

It has been held sufficient to charge the lewd and 
lascivious cohabitation from a time prior to the 
date when the statute went into effect, but as con¬ 
tinuing to a day after the commencement of the 
statute.26 

c. Issues, Proof, and Variance 

The general rules concerning issues, proof, and vari¬ 
ance In other criminal prosecutions apply on an indict¬ 
ment or information for lewdness. 


§ 5 

The general rules relating to issues, proof, and 
variance in criminal prosecutions apply on an in¬ 
dictment or information for lewdness with respect 
to the matters to be proved,27 the evidence admis¬ 
sible under the pleadings,2 8 and the variance be¬ 
tween allegations and proof.23 Under an indict¬ 
ment charging the offense as having been commit¬ 
ted between certain days, proof of cohabitation at 
any time between such days is sufficient.20 

§ 5. Presumptions and Burden of Proof 

In a prosecution for lewdness the burden is on the 
prosecution to prove every essential element of the crime 
charged. 

The general rules pertaining to presumptions^^ 
and burden of proof32 in criminal cases apply in 
prosecutions for lewdness. In accordance with 
such law the burden is on the prosecution to prove 
every essential element of the crime charged,23 
and on accused to adduce evidence of his matters 
of defense.24 Thus it is incumbent on those ac¬ 
cused to prove the marriage of the parties to each 
other as a matter of defense, since it is a matter 
that is peculiarly within their knowledge,25 and 
is not on the prosecution to prove that they were 
not married.23 Under some statutes, however, it 
has been held that the state must prove that the 
persons involved were not married to each other,37 
or that one of those accused was married to a 

third person.28 


18. W.Va.—State v. Foster, 21 W. 
Va. 767. 

36 C.J. p 1040 note 6, 

19. Tenn.—Jamison v. State, 94 S. 
W. 675, 117 Tenn. 68. 

36 C.J. p 1041 note 8. 

20. Ky.—^Adams v. Commonwealth, 
171 S.W. 1006, 162 Ky. 76, L.R.A. 
1916C 651. 

Mo.—State v. Hose, 32 Mo. 660. 

21. Ind.—Lorimer v. State, 76 Ind. 
495. 

36 C.J. p 1041 note 10. 

22. Mo.—State v. Dashman, 101 S. 
W. 697, 124 Mo.App. 238. 

36 C.J. p 1041 note 12. 

23. Neb.—Bailey v. State, 55 N.W. 
241, 36 Neb. 808. 

36 C.J. p 1041 note 13. 

24. Wash.—State v. Nelson, 81 P. 
721, 39 Wash. 221. 

25. Fla.—Whitfield v. State, 95 So. 
430, 85 Fla. 142. 

36 C.J. p 1041 note 16. 

26. Neb.—State v. Way, 6 Neb. 283. 
Va.—Nichols’ Case, 7 Gratt. 589, 48 

Va. 689. 

27. Ill.—People V. Holzhauer, 26 N. 
B.2d 529, 805 IlLApp. 160. 


Me.—State v. Tuttle, 150 A. 490, 129 
Me. 125. 

Miss.—^Dean v. State, 104 So. 295, 139 
Miss. 615—State v. Meyer, 101 So. 
349, 135 Miss. 878. 

36 C.J, p 1041 note 24. 

ZOIatter of desoription 

Although Indictment for living in 
adultery need not allege whose wife 
defendant's paramour was, the name 
of paramour’s husband having been 
stated in indictment, it constituted 
matter of description and must be 
proved as alleged.—Sams v. State, 
143 N.E. 773, 195 Ind. 497. 

Surplusage 

Where indictment for transporting 
persons for purpose of lewdness al¬ 
leges matters constituting surplus¬ 
age, such matters need not be prov¬ 
ed.—Sanders v. State, 2 S.E.2d 137, 
59 Ga.App. 754. 

28. Miss.—Tynes v. State, 46 So. 
535, 93 Miss. 119, 136 Am.S.H. 540. 

86 C.J. p 1041 note 26. 

29. Mo.—State v. Chandler. 33 S.W. 
797, 132 Mo. 156, 63 Am.S.R. 483. 

36 C.J. p 1041 note 26. 

30- Neb.—^Bailey v. State, 65 N.W. 
241, 36 Neb. ’808-State v. Way. 
5 Neb. 283. 


31. Neb.—Sweenie v. State, 80 N.W. 
815, 69 Neb. 269. 

36 C.J. p 1042 note 30. 

32. Mo.—State v. Hillman. 106 S.W. 
603, 128 Mo.App. 172. 

33. Fla.—^Watson v. State, 194 So. 
640, 142 Fla. 218. 

Ind.—Warner v. State, 175 N.E. 661, 
202 Ind. 479, 74 A.L.R. 1357—Sams 

V. State, 145 N.E. 773, 195 Ind. 497. 
36 C.J. p 1042 note 31. 

Open and notorious adultery 
In a prosecution for open and no¬ 
torious adultery, the element of 
dwelling together for purpose of 
lewd and lascivious intercourse must 
be proved ^State v. Stout, Mo.App., 
198 S.W.2d 864. 

34. Utah.—People v. Colton, 2 Utah 
457. 

35. N.C.—State v. McDuffie, 12 S.E. 
83, 107 N.C. 885. 

Utah.—People v. Colton, 2 Utah 457. 

36. Or.—State V. Naylor, 136 P. 889, 
68 Or. 139. 

36^ C.J. p 1042 note 34. 

37. N.D.—State V. Hoffman, 282 N. 

W. 407, 68 N.D. 610. 

38. Me.—State v. Mulhern, 177 A. 
705, 133 Me. 351. 
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§ 5 


Criminal intent. Where habitual sexual inter¬ 
course is shown, a criminal intent will be presumed, 
and need not be proved by the state.^^ 

§ 6. Admissibility of Evidence 

In general the rules relating to the admissibility of 
evidence in criminal cases apply in prosecutions for 
lewdness. 

The general rules governing the admissibility of 
evidence in criminal cases apply in prosecutions for 
lewdness.^® In accordance with such rules, con¬ 
fessions or admissions of one of those accused are 
admissible against himself or herself,^! but the 
jury should be cautioned that they arc to operate 
only against the person making them .^2 Some stat¬ 
utes expressly authorize the admission of evidence 
of the reputation of the parties involved.'is 

The facts of illicit intercourse,or of open and 
notorious adultery,^5 from their very nature, can 
rarely be directly proved, and, therefore, circum¬ 
stantial evidence is of necessity admissible to prove 


or to disprove^® such facts. Evidence of rumors 
as to the parties living in open Icwdncss or in 
adultery or fornication is not admissible to prove 
that fact.^7 It is competent to prove a scries of 
adulterous acts for the purpose of showing accused 
to be guilty of living in adultery.^ 8 

As to chastity. Evidence of the bad reputation 
of the woman for chastity is admissible against her 
codefendant,^^ but she should be protected against 
its effect by instructions limiting it.^<l 

§ 7. Weight and Sufficiency of Evidence 

In order to sustain a conviction for lewdness the 
evidence must be sufficient to establish all the elements 
of the offense charged, beyond a reasonable doubt. 

In order to sustain a conviction for Icwdncss the 
evidence must be suflicicnt to cst;d)lish all the ele¬ 
ments of the offense charged, beyond a reasonable 
doubt.51 Since it is but seldom that the offense, in 
its entirety, is capable of direct, i)()sitivc proof, 
evidence wholly circumstantial may be sufficient 


39. N.C.—State v. Cutshall, 14 S.E. 
107. 100 N.C. 7G4, 26 Am.S.R. 599 

40. Fla.—^IVatson v. State, 194 So. 
640, 142 Fla. 218. 

36 C.J. p 1042 nolo 38. 

Admissibility of proof of other act.s 
of lowdness see Criminal Law S 
691 u (6). 

Svidence held admissible 
Ala.—Brown v. State, 115 So. 68, 22 
Ala.App. 290. 

Cal.—People v. Bealey, 254 P. 628, 
81 Cal.App. 648. 

Ga.—Sanders v. State, 2 'S.E.2d 137, 
59 Ga.App. 754. 

N.D.—State v. Mott, 205 N.W. 234, 
53 N.D. 222, 

36 C.J, p 1042 note 38 [a]. 

Bvidence held inadmissible 
Ala.—Cruse v. State, 153 So. 662, 26 
Ala.App. 81. 

Fla.—Woodson v. State, 57 So. 174, 
62 Fla. 106. 

36 C.J. p 1042 note 38 [b]. 

41. Ala.—Lawson v. State, 20 Ala. 
65, 56 Am.D. 182. 

36 C,J. p 1042 note 41. 

42. Ala.—Lawson v. State, supra. 

36 C.J. p 1042 note 42. 

43. N.D.—State v. Mott, 205 N.W. 
234, 53 N.D. 222. 

44. Fla.—^Watson v. State, 194 So. 
640, 142 Fla. 218. 

36 C.J. p 1042 note 43. 

45. Mo.—State v. Stout, App., 198 
S.W.2d 364. 

46. Ala.—-Hill V. State, 84 So. 406, 
137 Ala. 66. 

36 C.J. p 1042 note 44. 

47. Or.—State v. Naylor, 150 P. 860, 
77 Or. 189. 

36 C.J. p 1042 note 45. i 


48. Ala.—Boice v. State, 65 So. S3, 
10 Ala.App. 100. 

49. Mo.—State v. Berry, 24 Mo.App. 

406. 

36 C.J. p 1042 note 46. 

50. Mo.—State v. Berry, supra, 

51. Ala.—Brown v. State, 135 So. 
641, 24 Ala. App. 385—Brown v. 
State, 116 So. 68, 22 Ala.App. .290— 
Garner v. State, 101 So. 506, 20 
Ala.App. 268—Cook v. State, 85 So. 
823, 17 Ala.App. 347. 

Me.—State v. Mulhern, 177 A- 705, 
133 Me. 351. 

36 C.J. p 1043 notes 49, 50. 

Evidence held snflcient 
Ark.—Smith v. State, 260 S.W. 392, 
1C3 Ark. 385. 

Cal.—People v. Lett, 160 P.2d 112, 
69 Cal.App.2d 665—People v. Cas- 
person, 2 P.2d 459, 115 Cal.App. 
703—People v. Cassidy, 260 P. 313, 
'86 Cal.App. 45. 

Fla.—Watson v. State, 194 So. 640, 
142 Fla. 218—^Langford v. State, 
168 So. 628, 124 Fla. 428. 

Ill.—People V. Potter, 49 N.E.2d 307, 
819 IlLApp. 409. 

Mass,—Commonwealth v. Cummings, 
173 N.E. 606, 273 Mass. 229. 

Minn.—State v. Turner, 264 N.W. 

681, 196 Minn. 176. 

N.D.—State v. Hoftman, 282 N.W. 

407, 68 N.D. 610—State v. Mott, 
205 N.W. 234, 53 N.D. 222. 

N.J.—State V. Schroeder, 13 A.2d 
'213, 125 N.J.Law 87, affirmed 17 A. 
2d 777, 126 N.J.Law 69—State v. 
Cohen, 157 A 437, 108 N.J.Law 
216, affirmed 163 A. 665, 110 N.J. 
Law 17. 

Va.—^Johnson v. Commonwealth, 146 
S.E. 289, 152 Va, 966. 

36 C.J. p 1043 note 50 [a]. 
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Evidence held insufficient 

(1) To suslain convKjllon. 

Ala.—Brown v. Slate, 14 So.2d 696, 
31 Ala,App. 2113, corliorari denied 
14 So 2d 598, 244 Ala. 597—Gibson 
V. State, 117 So. 762, 22 Ala.App. 
663. 

Fla.—^Wildman v. State, 25 So.2d 808. 
Ill.—People V. ITolyhauor, 26 N.E.2d 
529, 305 ni.App. 160. 

Ind.—Warner v. State, 175 N.E. 661, 
•202 Ind. 479, 71 A.L.R. 1357— 

Sams V. State, 145 N.E. 773, 195 
Ind. 497—Powell v. State, 118 N.E. 
354, 187 Ind. 76. 

Me.—State v. Mulhern, 177 A 705, 
133 Mo. .351—,State v. Tultle, 150 
A 490, 129 Mo. 125. 

Mich.—People v. Davis, 293 N.W. 
734, 294 Mich. 4 99. 

Mis-s.—Cutror v. State, 121 So. 106, 
154 Miss, 80. 

Mo.—State v. Parker, 128 S.W.2d 28'3, 
233 Mo.App. 1037—State v. Newn- 
ham, App., 17 S.W.2d 541—Stato v. 
Crenshaw, App., 17 SW.2d 641— 
State V. Cole, App.. 266 S.W. 740. 
N.J.—State V. Brenner, 41 A.2d 632, 
132 N.J.Law 607. 

Okl.—Hagan v. Slate, 121 P.2d 315, 
73 Okl.Cr. 328—Mathis v. State, 61 
P.2d 261, 60 Okl.Cr. 58. 

Utah.—State v. Jessup, 100 P.2d 969, 
98 Utah 482. 

36 C.J. p 1043 note 50 [b]. 

(2) To show particular matters. 
Mich.—People v. June, 293 N.W. 906, 

294 Mich. 681. 

Okl.—Gill V. State, 240 P. 1073, 32 
Okl.Cr. 278. 

62. Ala.—Gamer v. State, 101 So. 

506, 20 Ala.App. 268. 

Mo.—State v. Crenshaw, App., 17 
S.W.2d 641. 

36 C.J. p 1043 note 5L 
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to support a conviction,provided the circumstanc¬ 
es adduced exclude every other reasonable hypothe¬ 
sis save that of the guilt of accused.54 Mere sus¬ 
picion and conjecture, however, are insufficient to 
sustain a conviction.55 The fact that the parties 
may have been seen living in the same house does 
not by itself prove a prima facie case of unlawful 
cohabitation.^^ It has been held that the uncor¬ 
roborated testimony of a codefendant may be suf¬ 
ficient to sustain a conviction.57 

As to marriage. The rules governing the mode 
and sufficiency of proof of marriage in general ap¬ 
ply on the question of the marriage of one or both 
of the parties when that fact is in issue.^S The 
fact of marriage may be proved by the record or 
marriage certificate,by eyewitnesses,6^^ by ad¬ 
missions or declarations,®! or by cohabitation and 
a holding out, indicating that the marriage rela¬ 
tion exists,®2 but not by mere reputation alone.®^ 
Where the state must prove that the parties are not 
married to each other, such fact may be established 
by circumstantial evidence.®^ 

As to earned intercourse. The fact of sexual in¬ 
tercourse need not be proved by direct or positive 
evidence;®® but may be proved by circumstantial 


evidence,®® which should be sufficient to show that 
fact beyond a reasonable doubt,®7 or to produce 
a belief or conviction of judgment that the parties 
have been cohabiting or having carnal inter¬ 
course.®® Evidence which merely casts a suspicion 
on the parties as to the fact of sexual intercourse 
is not sufficient.®® 

§ 8. Trial 

The rules which govern trials In criminal cases gen¬ 
erally, Including those pertaining to questions of law 
and fact, instructions, and the verdict, apply In trials 
for lewdness. 

The rules which govern trials in criminal prose¬ 
cutions in general apply in a trial for lewdness.*^® 
Whether the participants are indicted separately or 
jointly, they may in the discretion of the court be 
tried separately.*^! 

In accordance with the general rules questions of 
law are to be determined by the court,72 and ques¬ 
tions of fact on which there is evidence which is 
conflicting, or if unconflicting is of such a charac¬ 
ter that different inferences might reasonably be 
drawn therefrom, are to be determined by the ju¬ 
ry.*^® If, however, the evidence on the questions 
of fact is clear and undisputed, they become ques- 


53. Ala.—Brown v. State, 14 So.2d 
696, 31 Ala.App. 533, certiorari 

denied 14 So.2d 598, 244 Ala. 597— 
Brown v. State, 115 So. 68 , 22 Ala. 
App. 290—Garner v. State, 101 So. 
606, 20 Ala. App. 268—Cook v. 

State, 85 So. 823, 17 Ala.App. 347. 
Mo.—State v. Stout, App,, 198 S.W. 
2d 364—State v. Crenshaw, App., 
17 S.\V.2d 541. 

36 C.J. p 1043 note 52. 

64. Ala.—Brown v. State, 14 So.2d 
596, 31 Ala.App. 233, certiorari de¬ 
nied 14 So.2d 598, 244 Ala. 697. 
Mo.—State v. Crenshaw, App., 17 S. 
W.2d 541. 

Partictaar element 
Where circumstances are relied on 
to prove a particular element of the 
offense, it has been held that such 
circumstances must show convinc¬ 
ingly the fact to be proved.—Lee v. 
City of Oxford, 99 So. 609, 134 Miss. 
647, followed in Lucas v. City of Ox¬ 
ford, 99 So. 610, 134 Miss. 771. 

55. Ala.—Brown v. State, 14 So.2d 
696, 31 Ala.App. 233, certiorari de¬ 
nied 14 So.2d 698, i244 Ala. 697— 
Gamer v. State, 101 So. 606, 20 
Ala.App. 268. 

Mo.—State v. Newnham, App., 17 S. 
W.2d 544—State v. Crenshaw, App., 
17 S.W.2d 541. 

56. Utah.—State v. Jessup, 100 P.2d 
969, 93 Utah 482. 

67. Miss.—Cutrer v. State, 121 So. 
106, 154 Miss. 80. 


58. Mo.—State v. Hillman, 127 S.W. 
102, 142 Mo.App. 510. 

Weight and sufficiency of evidence of 
marriage generally see the C.J.S. 
title Marriage § 45, also 38 C.J. P 
1330 note 96 et seq. 

Bvldeuoe held sufficient 

Miss.—Williams v. State, 117 So. 

360, 151 Miss. 82. 

Evidence held insufficient 
Me—State v. Mulhern, 177 A. 705, 
133 Me. 351. 

59. Me.—State v. Mulhern, supra. 

36 C.J. p 1043 note 55. 

60. Me.—State v. Mulhern, supra. 

36 C.J. P 1043 note 56. 

61. Mo.—State v. Williams, App., 
208 S.W. 283. 

36 C.J. P 1043 note 57. 

62. Mo.—State v. Williams, supra. 
03 . XJ.S. — ^U. S. V. Higgerson, C.C. 

Idaho, 46 P. 760. 

36 C.J. P 1043 note 69. 

64. N.D.—State v. Hoffman, 282 N. 
W. 407, 68 N.D. 610. 

65. Ala.—^Palmer v. State, 68 So. 
283, 168 Ala. 124. 

36 C.J. p 1043 note 60. 

66 . Ala.—^Brown v. State, 115 So. 
68 , 22 Ala.App. 290. 

Ind.—Warner v. State, 175 N.E. 661, 
202 Ind. 479, 74 A.L.R. 1357. 

67. Ala.—^Brown v. State, 116 So. 
68 , 22 Ala.App. 290. 

36 C.J. P 1013 note 62. 
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68 . Fla.—Grice v. State, 78 So. 984, 
75 Fla. 751. 

36 C.J. p 1043 note 63. 

68 . Ala.—Palmer v. State, 53 So. 
283, 168 Ala. 124. 

70. Mich.—^Delany v. People, 10 
Mich. 241. 

71. Miss.—Stewart v. State, 2 So. 
73, 64 Miss. 626. 

36 C.J. p 1043 note 68 . 

72. Cal.—People v. Breeding, 126 
P. 179, 19 Cal.App. 359. 

73. Cal.—^People v. Bealey, 254 P. 
628, 81 Cal.App. 648. 

Fla.—^Watson v. State, 194 So. 640, 
142 Fla. 218. 

36 C.J. p 1044 note 71. 

Evidence held sufficient for jury 

(1) Generally. 

Ala.—Dodson v. State, 171 So. 384, 
27 Ala.App. 286—Brown v. State, 
115 So. 68 , 22 Ala.App. 200. 

Colo.—People v. Bright, 238 P. 71, 
77 Colo. 563. 

Mo.—State v. Selllnger, App., 272 S. 
W. 697. 

R.I.—State V. Whitford. 117 A. 642, 
44 R.I. 376. 

(2) As to accused's nonmarrlage. 
—State V. Hoffman, 282 N.W. 407, 
68 N.D. 610. 

Evidence held insufficient for Jury 
Vt.—State V. Franzonl, 137 A. 465, 
100 Vt. 878. 
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tions of law for the court to determine,as by di¬ 
recting verdict for accused.76 

Instructions, The rules relating to instructions 
in other criminal prosecutions apply in a trial for 
lewdness.*^^ In accordance with these rules those 
accused are entitled to an instruction that the evi¬ 
dence must establish guilt beyond a reasonable 
doubt.77 The instructions must be applicable to 
the pleadings and evidence,and must not be con¬ 
fusing or misleading.*^9 Ordinarily the court may 
not charge the jury on the weight of evidence.^® 

Verdict, The verdict is governed by the same 
rules as govern verdicts in other criminal prosccu- 
tions.^i Where the parties are tried separately, one 
may be convicted before the trial of the other.^^ 
It has been held that one of the parties may be con¬ 


victed and the other acquitted but as to this 
there are decisions to the conlrary.^^ 

§ 9. Sentence and Punishment 

The sentence or punishment In lewdness prosecu¬ 
tions is usually controlled by statute and must be in 
conformity with such statute. 

In lewdness prosecutions, general rules concern¬ 
ing the sentence and punishment in criminal ac¬ 
tions have been applicd.^5 The sentence or pun¬ 
ishment that may be inflicted on a person convict¬ 
ed of the crime of lewdness is usually governed by 
statute and must be in conformity with such stat¬ 
uteand, depending on the circumstances, such 
punishment may be a finc,®*^ imprisonment,^^ or 
both.S9 The punishment inflicted, however, must 
not be excessive.^® 


74. Cal.—People v. Breedingr, 126 P. 

179, 19 Cal.App. 359. 

36 C.J. p 1044 note 72. 

76. Ky.—Green v. Commonwealth, 
244 S.W. 64. 196 Ky. 17. 

76. Miss.—Tynes v. State, 46 So. 
635, 93 Miss. 119, 136 Am.S.R. 540. 

36 C.J. p 1044 note 75. 

Xnstractioxis held proper or enone- 
ously refused 

Ala.—Brown v. State, 135 So. 641, 
24 AlaApp. 885. 

Va.—Johnson v. Commonwealth, 146 
S.E. 289. 152 Va. 9C5. 

36 C.J. p 1041 note 75 [a]. 

Instructious held erroneous 
Mo.—State v. Sellinger, App., 272 
S.W. 697. 

N.M.—State v. Newman, 219 P. 794, 
29 N.M. 106. 

77. Ala.—^Palmer v. State, 53 So. 
283, 168 Ala. 124. 

36 C.J. p 1041 note 76. 

78. Mo.—State v. St, John, 68 S.W. 
374, 94 Mo.App. 229. 

36 C.J. p 1044 note 77. 

79. Iowa.—State v. Mitchell, 128 N. 
W. 378, 149 Iowa 3G2, 

36 C.J. p 1044 note 78. 

80. Fla.—Pinson v. State, 9 So. 706, 
28 Fla. 735, 

36 C.J. p 1044 note 79. 

81. Tex.—Counts v. State, 94 S.W. 
2.20, 49 Tex.Cr. 329. 

82. Mich.—^Delany v. People^ 10 
Mich. 241. 


N.C.—State v. Lyerly, 52 N.C. 158. 

83. N.C.—Slate v. Cutshall, 14 S E. 
107, 109 N.C. 764, 26 Am.S.R. 699. 

36 C.J. p 1044 note 83. 

84. Kan.—State v. Hook, 46 P. 44, 
4 Kan.App. 451. 

Mich.—Delany v. People, 10 Mich. 
241. 

85. Okl.—East v. Slate, 255 P. 157, 
36 Old.Cr. 430. 

General rules in criminal cases re¬ 
lating: to; 

Punishment see Criminal Law S§ 
1074-2007. 

Sentence see Criminal Law S§ 
1556-1622. 

Where parties are tried separately 
one may be sentenced before the 
trial of other party. 

Mich.—Delaney v. People, 10 Mich. 
241. 

N.C.—State v. Lyerly, 52 N.C. 158. 
86- Ala.—^Tollison v. State, 128 So. 

464, 23 Ala.App. 528. 

Va.—Johnson v. Commonwealth, 146 
S.E. 289, 152 Va. 965. 

36 C.J. p 1044 note 85. 

Abolition of state workhouse and 
house of correction did not operate 
to do away with penalty under stat¬ 
ute relating: to lewd, wanton, or las¬ 
civious persons.—Ex parte Brown, 
152 A. 694, 51 R.I. 139. 

General statute 

In some Jurisdictions the common- 
law offense is punishable under a 
greneral statute desig:ned to cover 


I misdemeanors for which no punish¬ 
ment or maximum punishment has 
been prescribed.—Johnson v. Corn- 
monweallh, 146 S 10 289, 152 Va. 965. 
87- Ala.—Tollison v. State, 128 So. 

464, 23 Ala.App. 528. 

Mo.—State v. Barnes, App., 256 S.W 
496. 

Va.—Johnson v. Commonwealth, 146 
S.E. 289, 152 Va. 90,5. 

88. Ala.—Tollison v. State, 128 So 
464, 23 Ala.App. 538. 

Va.—Johnson v. Commonwealth, 146 
S.E. 289. 152 Va. 965. 

Jurisdiction 

Court under statute had Jurisdic¬ 
tion to impose sentence of Imprison¬ 
ment for three years.—Ex parle 
Brown, 152 A. 694, .51 R.I. 139. 

89- Ala.—Tollison v. Slate, 128 So. 

464, 23 AlaApp. 528. 

Va—Johnson v. Commonwealth, 146 
S.E. 289, 152 Va. 965. 

At common law the 00 * 00,30 of 
lewdness was punishnble by fine and 
imprisonmenl.—Corpus Juris quoted 
in Johnson v. Commonwealth, 140 S 
E. 289, 291, 152 Va. 965—36 C.J. p 
1035 note iS. 

90. Okl.—East v. State, 255 P. 157, 
36 Okl.Cr. 430. 

Punishment held excessive 
Ala.—Tollison v. State, 128 So. 464, 
23 Ala.App. 528. 

Punishment held not excessive 
Mo.—State v. Barnes, App., 256 S.W. 
496. 
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LEX. 

In General 

^Tiex” is a Latin word used to signify law; a 
law; the law.l is usually employed only in 

a purely juridical sense to indicate the concrete; 
signifying a rule of civil conduct authoritatively 
prescribed for the government of the actions of the 
members of an organized jural society.2 Since this 
meaning may also be expressed by the word *^jus/^ 
the two terms, in this sense, have been held to be 
synonymous, as appears in 50 C.J.S. p 1095 note 90. 
However ‘^jus” also has an ethical significance; it 
denotes the abstract as well as the concrete, having 
the same connotation that is expressed by the Eng¬ 
lish word “right.” Since the word ^fiex” does not 
have a similar meaning the two terms in this sense 
are distinguishable, as stated in 50 C.J.S. p 1095 
note 91. 

In modem American and English jurisprudence, 
the term *fiex” means a system or body of laws, 
written or unwritten, or so much thereof as may 
be applicable to a particular case or question, con¬ 
sidered as being local or peculiar to a given state, 
country, or jurisdiction, or as being different from 
the laws or rules relating to the same subject mat¬ 
ter which prevail in some other place.® 

Phrases 

Lex contractus,^ The rule or law of the contract. 

Lex domicilii. The law of the domicile.^ Lex 
domicilii is discussed generally in Confiict of Laws 
§ 10, in which section reference is made to other 
places throughout this work where the law of domi¬ 
cile is more specifically treated. 

Lex fori. The lex fori is the law of the forum, 
or court;® the law of the jurisdiction in which re¬ 
lief is sought the law of the country to whose 
courts a party appeals for redress;® the law of the 
country where the suit is brought.® Lex fori is 


treated generally in Conflict of Laws § 9; and as 
applied to the enforcement of contracts see Con¬ 
tracts § 21. 

Lex loci. The term ^flex loci” means law of the 
place and it may refer to the law of the place 
where rights were acquired or the law of the place 
where liabilities were incurred.^^ The words are 
more frequently employed in such phrases as ^Tex 
loci contractus,” “lex loci delicti,” etc.; but when 
they stand alone the usual significance is 'Tex loci 
contractus.”!® 

Lex loci actus^ The law of the place where the 
act was done.!® 

Lex loci celebrationis. The law of the place 
where a contract is made.!^ See also Conflict of 
Laws § 11 c, and references contained therein. 

Lex loci contractus. The phrase “lex loci con¬ 
tractus,” literally translated, means the law of the 
place of the contract;!® but the phrase is also used 
in a double sense, to mean sometimes the law of 
the place where the contract is made, and sometimes 
that of the place of its performance, this being dis¬ 
cussed in Contracts § 12 c. See also Conflict of 
Law § 11. 

Lex loci delicti. The law of the place where the 
wrong was committed.!® Lex loci delicti is treated 
generally in Conflict of Laws § 12, in which sec¬ 
tion reference is made to other places throughout 
this work where the term is more specifically dis¬ 
cussed or the principle is applied. 

Lex loci delictus. The law of the place where 
the crime took place.!*^ 

Lex loci domicilii. The law of the place of domi¬ 
cile.!® 

Lex loci rei sitoe. The law of the place where a 
thing is situated.!® Eor reference to various ap¬ 
plications and specific uses of this term see Con¬ 
flict of Laws § 13. 

Lex loci solutionis. The phrase “lex loci soluti- 


1. Black L.D. 

2. Black Xi.D. 

3. Black L.D. 

4. Trayner Leg.Max. 

5. Black Ii.D. 

6. Black li.D. 

7. n.T. —Sullivan v. McFetridge, 66 
N.T.S.2d 611, 616. 

Or.—^McGirl v. Brewer, 285 P. 208, 
210, 132 Or. 422. 

8. n.T.—^M onroe v. Douglass," 5 N. 
T. 447, 462—^Masocco v. Schaaf, 
;264 N.T.S. 439, 444, 234 App.Div. 
181. 


9 . XI. S.—^Bank of United States v. 
Donnally, Va,, 8 Pet. 361, 372, 8 
L.Ed. 974. 

10. Black L.D. 

11 . U.S.—Gray v. Blight, C.CA^ 
Colo., 112 P.2d 696, 697. 

N.T.-^ullivan v. McFetridge, 66 N. 
Y.S.2d 611, 616. 

12. Black L.D. 

13. Black Ii.D. 

loci oontraottis ant aottLs” 

N.T.—Graham v. Norfolk First Nat. 
Bank, 20 Hun 326, 332. 
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14. Black Li.D. 

15. Neb.—Farm Mortgage & Doan 
Co. V. Beale, 202 N.W. 877, 878, 113 
Neb. 293. 

16. La.—^Matney v. Blue Ribbon, 12 
So.2d 253, 255, 202 La. 605. 

Another form of the phrase 

''Lex loci delicti commissi.**—Black 
L.D. 

17. Black L.D. 

18. Black L.D. 

19. Black L.D. 
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ouis*^ literally means tlie law of the place of solu¬ 
tion, 20 but it is nsnally interpreted as the law of 
the place of performanee .21 For references to the 
application of this phrase to contracts see Con¬ 
flict of Laws § 11 c. 

Lex ordinandi. The same as lex fori .22 

Lex rei sitcc. The law of the place of situation of 
the thing. It is said that *^ex rei sitse’^ is an in¬ 
exact mode of expression; ^^lex situs’^ or ^^lex loci 
rei sitae’^ is to be preferred.23 

Lex situs. Modem law Latin for ^'the law of 
the place where property is situatcd.”24 

Other phrases as to which additional construc¬ 
tions and applications have not been found see 36 
C.J. p 1045 note 3, p 1046 notes 15-17, 19, p 1047 
notes 21, 23. 

MaYTTIIfl 

Lex neminem cogit ad vana sen inutilla. A max¬ 
im meaning "The law forces no one to do a vain 
and fruitless thing.”25 


Lex non cogit ad impossibilia. A maxim mean¬ 
ing "The law docs not compel the doing of impos- 

sibilities.”26 

Other maxims beginning with the word for 
which additional applications liavo not b(*cii found 
see 36 C.J. p 1047 note 24-p 1048 notes 71, 73-78, 
80-86, p 1049 notes 87-17. 

LEXICON. A vocabulary, or book containing an 
alphabetical aiTangeiiu^nt of the words in a lan¬ 
guage or of a considerable number of them, with 
the definition of each; a dictionary; especially, of 
the Greek, Hebrew, or Latin languages. 2 7 

LEY as a Spanish word meaning law see 36 C.J. 
p 1049 note 18-p 1050 note 25. 

LEZDA. An ancient Spanish tax on morcliants.23 

LEZE MAJESTY, See Lmsa Majostas 51 C.J.S. p 
484 notes 20, 21. 

LIABILITY. A broadso legaPO fenn, of large^i 
and most comprchcnsivc32 significance, frequently 


20 . W.Va.—Davidson v. Browning, 
80 S.B. 363. 365, 73 W.Va. 276, L. 

R. A.1915C 076. 

36 O.J. p 1046 note 14. 

21. Or.—Sterrett v. Stoddard Lum¬ 
ber Co., 46 P.2d 1023. 1028. 160 Or. 
491. 

22. Black L.D. 

23. Black L.D, 

24. Black L.D. 

25. W.Va.—Corpus Juris cltefl In 

Lucas V. Board of Canvassers of 
Lincoln County, 181 S.E, 77. 78, 

116 W.Va. 427. 

Applied or explained in 
Ala.—Pinson v. State, 2 So.2d 339, 
340, 30 Ala.App. 153. 

Ill.—Central Trust Co. of Illinois v. 

McGurn, 257 IlLApp. 45. 

Ind.—Baker v. Hopp, 54 N.B.2d 128. 

126, 114 Ind.App. 591. 

W.Va.—Brawley v. County Court of 
Kanawha County, 188 S.B. 139, 140, 

117 W.Va. 697—Lucas v. Board of 
Canvassers of Lincoln County. 181 

S. E. 77. 78, 116 W.Va. 4.27. 

36 C.J. p 1048 note 72 [a]. 

Similarly rendered 

“The law requires no one to do a 
thing vain and fruitless.*’—Corpus 
Juris cited in Brawley v. County 
Court of Kanawha County. 188 S.R 
139. 140, 117 W.Va. 69.7. 

Other forms of maxim 

(1) “Lex neminem cogit ad vana 
seu inutilia peragenda”—“The law 
forces no one to do vain or useless 
things.”—^Baker v. Hoppj 54 N.E.2d 
128. 126, 114 Ind.App. 691. 


(2) Additional forms see 36 C.J. p 
1048 note 72 [b]. 

Discussion of maxim 

(1) This maxim has been termed 
one of “common sense,” and has 
been otherwise praised by modern 
courts.—Corpus Juris cited in Lucas 

V. Board of Canvassers of Lincoln 
County, 181 S.B. 77. 78, 116 W.Va. 
427. 

(2) This maxim has been held to 
be salutary, common sense, and as 
appropriate to our day as in the 
days of Hobart.—Corpus Juris cited 
in Brawley v. County Court of Kana¬ 
wha County. 188 S.E. 139, 140, 117 

W. Va. 697. 

(3) Other statements concerning 
maxim see 36 C.J. p 1048 note 72 [c]. 

26. Black L.D. 

I Applied or quoted in U. S. v. Illi¬ 
nois Cent R. Co., Ky., 170 P. 542, 
550. 95 C.C.A, 628—36 C.J. p 1048 
note 79 [a]. 

Similarly rendered 

“The law does not compel a man 
to do that which he cannot possibly 
perform.”—Fournet Land Co. v. Mar¬ 
tin Pish Co.. 164 So. 166, 157, 183 La. 
415. 

27. Webster New IntD. 

As employed in defining “dictionary*' 
see 26 C.J.S. p 1302 note 87. 

28. Escriche Diccionario. 

29. U.S.—May field v. First Nat. 
Bank of Chattanooga, Tenn., C.C. 
A.Tenn., 137 P..2d 1013, 1019. 

Idaho.—XJorpus Juris cited in Brat¬ 
ton V. Morris, 37 P.2d 1097, 1100, 
54 Idaho 748. 


Mont.—Corpus Juris cited in State- 
ox rcl. Dic'dorjch.s v. Stale IJitth- 
way Comrnisf.ion, 296 P. 1033, 1035, 
89 Mont. 205. 

Neb.—Enveart v. CItv of Lincoln, 285 
N.W. 314, 317, 318, 3 30 Neb. 146. 
N.Y.—Eberhard v. /Etna ins. Co., 235 
NYS. 445, 448, 134 Mlsc. 386. 

Tex.—Corpus Jut's quoted in Inter¬ 
national-Great Northern R. Co. v. 
To.xas Co.. Civ.App., 280 S.W. 282, 
285. 

36 C.J. p 1050 note 28. 

30. U.S.—Mayfield v. First Nat. 
Bank of Challanooga, Term., C.C.A. 
Tenn., 137 F.2<1 1013, 1019. 

31. Idaho.—Corpus Juris cited in 
Bratton v. Morris, 37 P.2d 1097, 

I 1100, 54 Idaho 74 3, 

Mass.—Bradford v. Storey, 75 N.E. 

256, 257, 189 Mas.s. 104. 

Mont.—State ex rei. Dlederichs v. 
Board of Trustees of Mi.s.soula 
County High School. 7 P.2d 543, 
646, 91 Mont. ,300—Corpus Juris 
cited in State ex rcl. Dlederichs v. 
State Highway Commi.ssion, 296 P. 
1033, 1035, 89 Mont. 205. 

Neb.—Enyeart v. City of Lincoln, 
285 N.W. 314, 317, 318, 136 Neb. 
146. 

Tex.—Corpus Juris quoted in Inter¬ 
national-Great Northern R. Co. v. 
Texas Co., Civ.App., 280 S.W. 282, 
285. 

32. Idaho.—Corpus Juris cited in 
Bratton v. Morris, 87 P.2d 1097, 
1100, 54 Idaho 743. 

Mont—State ex rei. Dlederichs v. 
Board of Trustees of Missoula 
County High School, 7 P.2d 543. 
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defined^s in judicial decisions as well as by lexicog- 

rapbers.34 

The word ^^liability” has a number of different 
meanings,3 5 and the particular significance it has 
in each instance is to be gathered from the context 
in which it appears,36 and it is to be construed in 
the light of surrounding circumstances.37 

It has been described as an equivocal word,3 6 
an accordion word, capable of expanding and con¬ 
tracting in its connotation.36 An apt observation 
by Mr. Justice Holmes that "A word is not a qttjs- 
tal, transparent and unchanged, it is the skin of a 
living thought and may vary greatly in color and 
content according to the circumstances and the time 
in which it is used,^’^® has been applied to the word 

'fiiability.”4i 

The universal conception of liability is that there 
are always different persons on the right and duty 
sides of the relationship.42 This concept is to be 
found in all common-law and statutoiy definitions 
of the term, and is so well established that it is 
impossible to conclude that liability is contemplated 


when the same person occupies the right and duty 
positions, and the duty is owed by the person who 
claims the right.43 

Generally speaking, the word ^Qiability^^ express¬ 
es some form of obligation,and it is a particu¬ 
larly apt term to state an obligation to pay money 
because of a disregard of the requirements of a 
contract, as well as on account of tortious conduct, 
or because of the existence of a judgment.'^ 5 

The term has been variously defined as meaning 
amenability or responsibility to law;46 responsi¬ 
bility legal responsibility;48 obligationthat 

condition of affairs which gives rise to an obliga¬ 
tion to do a particular thing to be enforced by ac¬ 
tion ;30 the condition of being actually or poten¬ 
tially subject to an obligation the condition of 
being responsible for a possible or actual loss, pen¬ 
alty, evil, expense, or burden the condition of 
one who is subject to a charge or duty which may 
be judicially enforced;53 the state of being bound 
or obliged in law or justice^^ to do, pay, or make 
good something;55 the state of one who is bound in 
law and justice to do something which may be en- 


645, 91 Mont 300—Cofpns Juris 
cited in State ex rel. Dlederichs v. 
State Highway Commission, 296 P. 
1033, 1035, 89 Mont 205. 

Neb.—Enyeart v. City of Lincoln. 
285 N.W. 314, 317, 318, 136 Neb. 
146—^Wentz v. State, 188 N.W. 467, 
468, 108 Neb. 597. 

N.Y.—Eberhard v. JEtna Ins. Co., 235 
N.Y.S. 445, 448, 134 Misc. 386. 

Tex.—Corpus Juris quoted in Inter¬ 
national-Great Northern R. Co. v. 
Texas Co., Civ.App., 280 S.W. 282, 
285. 

83. Mont.—Corpus Juris cited in 
State ex rel. Dlederichs v. State 
Highway Commission, .296 P. 1033, 
1035, 89 Mont 205. 

34. Neb.—Wentz v. State, 188 N.W. 
467, 468, 108 Neb. 697. 

38. U.S.—Danbe v. U. S., Ct.Cl., 1 P. 
Supp. 771, 772. 

36. U.S.—Daube v. U. S., supra. 

Or.—Erickson v. Grande Ronde Lum¬ 
ber Co., 92 P.2d 170, 174, 162 Or. 
556. I 

87. Cal.—^Universal Sales Corpora¬ 
tion V. California Press Mfg. Co., 
128 P.2d 665, 677, 20 Cal.2d 751. 
Similarly expressed 
The meaning in each instance 
must be determined, not by looking 
In dictionaries, but by reading the 
context, reviewing the transaction, 
and taking note of the subsequent 
conduct of the parties who used the 
equivocal word.—Elrickson v. Grande 
Ronde Lumber Co., 92 P.2d 170, 174, 
162 Or. 556. 
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38. Or.—^Erickson v. Grande Ronde 
Lumber Co., supra. 

39. Or.—^Erickson v. Grande Ronde 
Lumber Co., supra. 

“Accordion words” defined see 1 C. 
J.S. p 671. 

40. U.S.—Towne v. Eisner, N.Y., 38 
S.Ct 158, 159, 245 U.S. 418, 62 L. 
Ed. 372, L.R.A.1918D 254. 

41. Cal.—Universal Sales Corpora¬ 
tion V. California Press Mfg. Co., 
128 P.2d 665, 677, 20 Cal.2d 751. 

42. Wls.—Thomas v. Industrial 
Commission, 10 N.W.2d 206, 209, 
243 Wis. 231. 

43. Wis.—Thomas T. Industrial 
Commission, supra. 

44. N.Y.—Eberhard v. .®tna Ins. 
Co., 235 N.Y.S. 445, 448, 134 Mlsc. 
386. 

45. Mass.—Rose-Derry Corporation 
v. Proctor & Schwartz, 193 N.E. 50, 
51, 288 lilass. 332. 

46. Cal.—^Wood V. Currey, 57 Cal. 
208, 209. 

Miss.—Harper v. Adams, 106 So. 354, 
856, 141 Miss. 806. 

47. U.S.—Clark v. Lowden, D.C. 
Minn., 48 P.Supp. 261, 264. 

Miss.—^Harper v. Adams, 106 So. 854, 
356, 141 Miss. 806. 

36 C.J. p 1050 note 36. 

48. Miss.—^Harper v. Adams, supra. 
Pa.—^McCullough v. National Bank 

of Union City, 193 A. 65. 66. 127 
Pa. Super. 452. i 

36 C.J. p 1050 note 84. I 
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As applied to contracts 
N.Y.—Eberhard v. ^tna Ins. Co., 
235 N.Y.S. 445, 448. 134 Mlsc. 386. 

49. Cal.—Corpus Juris quoted in 
Elllngson v. Walsh, O'Connor & 
Barneson, Cal.App., 95 P«2d 185, 
187. 

36 C.J. p 1050 note 35. 

50. Miss.—^Harper v. Adams, 106 
So. 354. 356, 141 Miss. 806. 

36 C.J. p 1050 note 37. 

51. Neb.—^Enyeart v. City of Lin¬ 
coln, 285 N.W. 314, 317, 318, 136 
Neb. 146. 

36 C.J. p 1050 note 38. 

52. Neb.—Enyeart v. City of Lin¬ 
coln, supra. 

Tex.—International-Great Northern 

R. Co. V. Texas Co., Civ.App., 280 

S. W. 282, 285. 

36 C.J. p 1050 note 39. 

53. Cal.—^Wood v. Currey, 67 Cal. 
208. 209. 

Miss.—Harper v. Adams, 106 So. 354, 
356, 141 Miss. 806. 

Neb.—^Enyeart v. City of Lincoln, 285 
N.W. 314, 317, 318, 136 Neb. 146. 

54. Miss.—^Harper v. Adams, 106 So. 
354, 356, 141 Miss. 806. 

Pa.—McCullough v. National Bank 
of Union City, 193 A. 66, 66, 127 
Pa.Super. 452. 

36 C.J. p 1050 note 41. 

65. Miss.—^Harper v. Adams, 106 So. 

354, 358, 141 Miss. 806. 

36 C.J. p 1050 note 42. 
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forced by action;®® the state,quality,®® or condi¬ 
tion®® of being liable; the state or condition of one 
who is under obligation to do at once or at some 
future time something which may be enforced by 
action.®® It is a condition which creates a duty to 
perform an act.®^ 

In a restricted sense, liability is that which one 
is under obligation to pay to another;®® that for 
which one is responsible or liable;®® that which 
one is under obligation to pay, or for which one 
is liable;®^ one^s pecuniary obligations, or debts 
collectively.®® 

In a broader sense ‘‘liability’^ means any obli¬ 
gation one is bound in law or justice to perform,®® 


including every kind of obligation,®7 and almost ev¬ 
ery character of hazard or responsibility.®® It is 
generally held to include every kind of legal ob¬ 
ligation,®® duty,7® or responsibility,'^! including 
those which are contingent,'^® and certainly all that 
are measured by a money valuation.*^® 

Liability may arise from contracts,^^ express'^® 
or implied,'^® from duty'^'? imposed by law*^® or by 
judgment of a court, as discussed in Judgments §§ . 
444, 600, or in consequence of torts committed.'^® 
It may mean or include burdens imposed by the 
constitution®® or statutes.®! 

Inability may exist without the right of immedi¬ 
ate action.®® On the other hand, it may be pres- 


56. U.S.—Clark v. Lowden, D.C. 
Minn., 48 P.Supp. 261, 264. 

Ill.—Fidelity Coal Co. v. Diamond, 
34 N.B.2d 123, 310 Ill.App. 387. 

Miss.—^Harper v. Adams, 106 So. 354, 
356, 141 Miss. 806. 

Pa.—McCullough v. National Bank 
of Union City, 193 A. 65, 66, 127 
Pa.Super. 452. 

Tex.—OorptuB Xnrls quoted in. Inter¬ 
national-Great Northern R. Co. v. 
Texas Co., Civ.App., 380 S.W. 282, 
285. 

36 CJ. P 1050 note 48. 

67. Kan.—^Berry v, Kansas City, Ft. 
S. & M. R. Co., 34 P. 805, 808, 52 
Kan. 759, 39 Ain.S.R. 371. 

Mont—State ex rel. Diederlohs v. 
Board of Trustees of Missoula 
County High School, 7 P.2d 643, 
546, 91 Mont 300. 

58. Mont—State ex rel. Diederichs 
V. Board of Trustees of Missoula 
County High School, supra. 

69. Kan.—^Dunn v. Jones, 68 P.2d 
918, 921, 143 Kan. 218. 

60. Mont.—Mitchell v. Banking Cor¬ 
poration of Montana, 273 P. 1066, 
1060, 83 Mont 681. 

36 C.J. p 1060 note 45. 

61. Cal.—Corpus Juxis cited In Un¬ 
ion Oil Co. of California v. Basalt 
Rock Co., 86 P.2d 139, 141, 30 Cal. 
App.2d 317. 

62. Wls.—State ex rel. City of Mil¬ 
waukee V. Milwaukee Electric Ry. 
& Light Co., 129 N.W. 623, 630. 144 
Wis. 386, 140 Am.B.R. 1026. 

63. Iowa.—'White v. Green, 70 N.W. 
18.2, 184. 

64. Mont.—State ex rel. Diederichs 
V. Board of Trustees of Missoula 
County High School, 7 P.2d 643, 
645, 91 Mont 300. 

N.C.—^Boney'v. Central Mut. Ins. Co. 
of Chicago. 196 S.E. 837, 842, 213 
N.C. 470. 

Tex.—^Reconstruction Finance Cor¬ 
poration V. Gtossett, 111 S.W.2d 
1066, 1073, 180 Tex. 585. 

86 C.J. p 1060 note 48. 


Most common meaning 

In financial matters the most com¬ 
mon meaning of the word, according 
to the dictionary, is “that which one 
is under obligation to pay.“—Daube 
V. U. S., CtCl., 1 F.Supp. 771, 772. 

65. Mont.—State ex rel. Diederichs 
V. Board of Trustees of Missoula 
County High School, 7 P.2d 543, 
545, 91 Mont 300. 

66. Ill.—Murphy v. Chicago League 
Ball Club. 221 I11.APP. 121. 126. 

Mont.—State ex rel. Diederichs v. 
Board of Trustees of Missoula 
County High School, 7 P.2d 643, 
646. 91 Mont 300—Corpus Juris 
cited in State ex rel. Diederichs v. 
State Highway Commission, 296 P. 
1033, 1035, 89 Mont 206. 

67. U.S.—^United Cigarette Mach. 
Co. V. Winston Cigarette Mach. 
Co., N.C., 194 F. 947, 960, 114 C.C. 
A. 583. 

Utah.—State ex rel. Breeden v. 
Sheets, 72 P. 334, 336, 26 Utah 106. 

68. Neb.—Wentz v. State, 188 N.W. 
467. 468, 108 Neb. 697. 

69. U.S.—Mayfield v. First Nat 

Bank of Chattanooga, Tenn., C.C.A. 

Tenn., 137 F.2d 1013, 1019. 

36 O.J. p 1060 note 62. 

70. U.S.—^Mayfield v. First Nat. 
Bank of Chattanooga, Tenn., su¬ 
pra. 

—state V. Thompson’s Malted 
Food Co., 15,2 N.W. 468, 469, 160 
Wls. 671. 

71. U.S.—^Mayfield v. First Nat 

Bank of Chattanooga, Tenn., C.C. 
A.Tenn., 187 F.2d 1013, 1019. 

Wis.—State v. Thompson’s Malted 
Pood Co., 162 N.W. 468, 469, 160 
Wls. 671. 

72. Ill.—^Kesner r. Faroll, 268 Ill. 
App. 531, 539. 

73. U.S.—Mayfield v. First Nat 

Bank of Chattanooga, Tenn., O.C.A. 
Tenn., 137 P.2d 1018, 1019. 

Ind.—Vandalia R. Co. v. Keys, 91 N. 
m 178, 175, 46 Ind.App. 353. 
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includes interest 

N.Y.—-Grossman Co. v. Rauch, 188 N. 
B. 748, 751, 263 N.T. 264. 

74. U.S.—Mayfield v. First Nat. 

Bank of Chattanooga, Tenn., C.C.A. 

Tenn., 137 P.2d 1013, 1019—Clark 
V. Lowden, D.C.Minn., 48 F.Supp. 
261, 264. 

Miss.—Harper v. Adams, 106 So. 364, 
356, 141 Miss. 806. 

36 C.J. p 1051 note 66. 

75. U.S.—Mayfield v. First Nat. 

Bank of Chattanooga, Tenn., C.C. 
A.Tenn., 137 P.2d 1013, 1019—Clark 
V. Lowden, D.€.Minn., 48 F.Supp. 
261, 264. 

Miss.—^Harper v. Adams, 106 So. 854, 
366, 141 Miss. 806. 

36 C.J. p 1061 note 67. 

76. U.S.—^Mayfield v. First Nat 

Bank of Chattanooga, Tenn., C.C. 

A. Tenn., 137 F.2d 1013, 1019—Clark 
V. Lowden, D.C.Minn., 48 F.Supp. 
261, 264. 

Miss.—Harper v. Adams, 106 So. 854, 
356, 141 Miss. 806. 

36 C.J. p 1061 note 68. 

77. U.S.—Mayfield v. First Nat. 
Bank of Chattanooga, Tenn., C.C.A. 
Tenn., 137 P.2d 1013, 1019. 

Ind.—Vandalia R. Co. v. Keys. 91 N. 

B. 173, 175, 46 Ind.App. 353. 

7a U.S.—Mayfield v. First Nat. 
Bank of Chattanooga, Tenn., C.C.A. 
Tenn., 137 P-2d 1013, 1019. 

Ind.—^Vandalia R. Co. v. Keys, 91 N. 
B. 173, 175, 46 Ind.App. 363. 

79. U.S.—Mayfield v. First Nat 
Banl; of Chattanooga, Tenn., C.C. 
A.Tenn., 137 F.2d 1013, 1019—Clark 
V. Lowden, D.C.Minn. 48 F.Supp. 
261, 264. 

Miss.—^Harper v. Adams, 106 So. 864, 
356, 141 Miss. 806. 

36 C.J. p 1061 note 62. 

80. Kan.—^Berry v. Kansas City, Ft 
S. & M. R. Co., 84 P. 806, 808,‘62 
Kan. 769, 39 Am.S.R. 371. 

81. Kan.—^Berry v. Kansas City, Ft 
S. & M. R. Co., supra. 

82. U.S.—U. S. V. General Inspec- 
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ently enforceable by action,or there may be time 
given for its performance-^^ In this connection it 
has been said that where liability is a condition 
which creates a duty to perform an act, see supra 
p 18 note 61, the performance may be immediate 
or in the future.^s By its context the term may be 
restricted to cover only a liability founded on a 
contract, or arising out of the breach of the con- 
tract.^^ 

Absolute or contingent. A liability may be ab- 
solute87 or contingent-^S "Contingent liability^^ is 
defined and discussed in 17 C.J.S. p 184 notes 33- 
36 and in Pocket Parts; for "absolute liability^' 
see 1 C.J.S. p 375 note 78 and in Pocket Parts, 
^^ability^^ is not restricted to such as are abso- 
lute^^ or exclude the idea of contingency.^0 In 
fact, it is more frequently used in the latter sense 


than in the former. It may comprehend future 

contingencies.^^ 

Debt and indebtedness. In order that an obliga¬ 
tion be a "debt” it must be certain and not con¬ 
tingent, as is discussed in 26 C.J.S. p 4 notes 43- 
45. It is with respect to this element of certainty 
that "debt” and ‘fiiability^’ are in opposition, see 
26 C.J.S. p 7 note 81, for 'Oiability,” as discussed 
supra note 91, is more frequently used to ex¬ 
press contingency than it is to indicate certainty. 
Since the word ^fiiability^ is used to signify obli¬ 
gations certain as well as obligations contingent, it 
may include debts® ^ or indebtedness.®^ However, it 
is not generally limited to such terms.®5 ^Tjiabil- 
it 3 ^' is largely a correlative term,®® and, although 
ordinarily it means an obligation which may or may 
not ripen into a debt,®7 it may signify present, 
current, future, fixed, or contingent debts.®® In 


tion & Loadinsr Ck>., D.O.N.J., 192 
F. 223, 227. 

36 C.J. p 1051 note 65. 

83. Cal.—Coulter Dry Goods Co. v. 
Wentworth, 153 P. 939, 941, 171 
Cal. 600—Hunt v. Ward, 84 P. 335, 
336, 99 Cal. 612, 87 Am.S.R. 87. 

84. Cal.—Coulter Dry Goods Co. v, 
Wentworth, 158 P. 939, 941, 171 
Cal. 500—Hunt v. Ward, 34 P. 835, 
336, 99 Cal. 612, 37 Am.S.R. 87. 

85. Cal.— Corpus Juris cited iu Un¬ 
ion Oil Co. of California v. Basalt 
Rock Co., 86 P.2d 139, 141, 30 Cal. 
App.2d 317. 

86. U.S.—^Aldrich v. McClaine, C.C. 
Wash., 98 P. 378, 379. 

87. D.C.—Goldenberg v. Warden, 92 
P.2d 539, 54.2, 67 App.D.C. 388. 

Mont.—^Mitchell v. Banking: Corpora¬ 
tion of Montana, 273 P. 1055, 1060, 
83 Mont 581. 

Neb.—^Enyeart v. City of Lincoln, 
285 N.W. 314, 317, 318, 136 Neb. 
146. 

Tex.—^Reconstruction Finance Cor¬ 
poration V. Gossett, 111 S.W.Sd 
1066, 1073, 1074, 130 Tex. 685. 

36 C.J. p 1051 note 69. 

88. D.C.—Goldenberg v. Warden, 92 
F.2d 539, 542, 67 App.D.C. 388. 

Ill.—Kesner v. Faroll, 268 Ill-App. 
531, 539. 

Mont—^Mitchell v. Banking: Corpora^ 
tion of Montana, 273 P. 1055, 1060, 
83 Mont 581. 

Neb.—Bnyeart v. City of Lincoln, 
285 N.W. 314, 317, 318, 186*'Neb. 
146. 

Tex.— Reconstruction Finance Cor¬ 
poration V. Gossett 111 S.W.2d 
1066, 1078, 1074, 130 Tex. 685. 

86 C.J. p 1051 note 70. 

89. D.C.—Goldenberg V. Wardell, 92 
P.2d 539, 542, 67 App.D.C. 388. 

Mont—^Mitchell v. Banking Corpora¬ 


tion of Montana, 273 P. 1056, 1060, 
83 Mont 581. 

Neb.—^Bnyeart v. City of Lincoln, 

285 N.W. 314, 817, 318, 136 Neb. 
146. 

Tex.—^Reconstruction Finance Cor¬ 
poration V. Gossett, 111 S.W.2d 
1066, 1073. 1074, 130 Tex. 685. 

36 C.J. p 1051 note 71. 

90. D.C.—Goldenberg v. Wardell, 92 
F.2d 539, 642, 67 App.D.C. 388. 

Neb.—^Bnyeart v. City of Lincoln, 

286 N.W. 314, 817, 318, 186 Neb. 
146. 

Tex.—Reconstruction Finance Cor¬ 
poration V. Gossett, 111 S.W.2d 
1066, 1073, 1074, 180 Tex. 635. 

36 C.J. p 1061 note 72. 

91. D.C.—Goldenberg v. Wardell, 92 
F.2d 589, 642, 67 App.D.C. 388. 

Mont.—Mitchell v. Banking Corpora¬ 
tion of Montana, 273 P. 1065, 1060, 
83 Mont 581. 

Neb.—^Enyeart v. City of Lincoln, 
286 N.W. 314, 317, 318, 136 Neb. 
146. 

Tex.—Reconstruction Finance Cor¬ 
poration v. Gossett 111 S.W.2d 
1066, 1073, 1074, 180 Tex. 636. i 
36 C.J. p 1061 note 73. 

Quotation frequently repeated 
In the case of Cochran v. U. S., 
Colo., 16 S.Ct 628, 632, 167 U.fi. 286, 
39 L.Bd. 704, it was said that, *We 
know of no definition of the word 
liability,’ either given in the dic¬ 
tionaries or as used in the common 
speech of men, which restricts it to 
such as are absolute, or excludes the 
idea of contingency. In fact, it is 
more frequently used in the latter 
sense t han in the former, as when 
we speak of the liability of an in¬ 
surer or a common carrier, or the 
liability to accidents or to errors.” 
D.C.—Goldenberg v. Wardell, 92 F. 

2d 639, 642, 67 App.D.C. 388. 

Mich.—Albert v. Gibson, 105 N.W. 19, 
21, 141 Mich. 698. 
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Mont.—^Mitchell v. Banking Corpo¬ 
ration of Montana, 273 P. 1055, 
1060, 83 Mont. 681. 

Neb.—Wentz v. State, 188 N.W. 467, 
468, 108 Neb. 597. 

Tex.—^Reconstruction Finance Cor¬ 
poration V. Gossett, 111 S.W.2d 
1066, 1073, 1074, 130 Tex. 635. 

92. Ill.—^Murphy v. Chicago League 
Ball Club, 221 IlLApp. 120, 127. 

93. D.C.— Corpus Juris quoted iu 
Goldenberg v. Wardell, 92 F.2d 639, 
642, 67 App.D.C. 888. 

86 C-J. p 1051 note 76. 

94. D.C.— Corpus Juris quoted iu 
Goldenberg v. Wardell, 92 F.2d 
689, 542, 67 App.D.C. 388. 

Ky.—Daniels v. Goff, 232 S.W. 66, 68, 
192 Ky. 15. 

95. D.C.— Corpus Juris quoted lu 
Goldenberg v. Wardell, 92 F«2d 
639, 542, 67 App.D.C. 388. 

Ill.—^Kesner v. Faroll, 268 Ill.App. 
631, 639. 

Neb.—Wentz v. State. 188 N.W. 467, 
468, 108 Neb. 697. 

96. U.S .—1 r V1 n g Bank-Columbia 
Trust Co. V. New Tork R. Co., D. 
C.N.T., 292 F. 429, 433. 

D.C.— Corpus Juris quoted lu Golden¬ 
berg V. Wardell, 92 F.2d 639, 542, 
67 APP.D.C. 388. 

97. U.S.—^I r V i n g Bank-Columbia 
Trust Co. V. New Tork R. Co., D.C. 
N.T., 292 F. 429, 433. 

D.C.— Corpus juris quoted iu Golden¬ 
berg V. Wardell. 92 F.2d 639, 642, 
67 App.D.C. 888. 

Fla.—^Brogan v. Ferguson, 181 So. 
171, 173, 101 Fla. 1306. 

Tex.— Corpus Juris quoted lu Inter¬ 
national-Great Northern R. Co. v. 
Texas Co., CivApp., 280 S.W. 282, 
286. 

98. Or.—Erickson v. Grande Ronde 
Lumber Co., 92 F.2d 170, 174, 162 
Or. 566. 
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addition, it may inclndo existing obligations which have the same meaning.^i Generally speaking, a 
may or may not in the future eventuate in an in- liability does not become a loss until the person 

debtedness.9® In a special sense it is used to de- liable parts with or is deprived of something of 

note inchoate, future, unascertained, or imperfect value in consequence of the liability.12 
obligations.! The plural fonn, ^^liabilities,” has been hold to 

Judgments, It has been hold that liability may be synonymous with ^^debts now duo” see 26 C.J.S. 

arise from a judgment of a court, and there are al- p 14 note 19; it is not synonymous with “limita- 

so decisions to the effect that liability is not ere- tions,”!^ and is the antithesis of ^^asseis,” see 6 

ated by a judgment, this being treated in Judg- C.J.S. p 1033 note 25.2, and ^‘rights.”!^ 

ments § 444. Whatever may be the effect of a Cross references. The word ^^1 lability” is used in 
judgment in this respect, it is well established that banlmiptcy statutes with reference to obligations 

an obligation may be a liability whether or not it affected by a discharge soe Bankruptcy §§ 562--581; 

is evidenced by a judgment.^ While all liabilities also in connection with the exemption of property 

are not evidenced* by judgments,3 every unsatisfied from liability to seizure and sale under legal proc- 
judgment is necessarily a liability.4 ess for the payment of debts see Plxcmptions §§ 

Unconditional or limited, A liability may be un- 70-92. Liability incurred under contracts of guar- 
conditional® or limited.® anty see Guaranty § 2; under contracts of indem- 

Comparisons and distinctions, ^Tliiability^^ is Indemnity § 2; and under contracts of 

synonymous with ‘^amenability,” see 3 C.J.S. p 1038, suretyship see the C.J.S. title Princiyial and Surety 
and “responsibility.”^ It is practically synony- § 50 C.J. p 12 note 6-p 13 note 9. In crim- 

mous with “obligation,”® and the two words are “liability^^ is defined as punishment, and 

used as synonyms,® although “liability” has a more arc considered as synonymous see 

comprehensive meaning.!® “Liability^ has been dis- Criminal Law § 1974. In the title Limitations of 
tinguished from “claim” see 14 C.J.S. p 1185 note Actions, §§ 33—107, the word “liability” is frequent- 
82, “contingent claim” see 14 C.J.S. p 1186 note 99, ^y employed in describing actions which arc subject 

“debt” see references immediately preceding supra genci^al statutes of limitations, such general stat- 
noto 93, and “expense” see 30 C.J.S. p 208 note 30. treated in that title. For reference to 

“Indebtedness” is not a synon 3 nn of “liability^’ soe particular statutes of limitations sec the various 

42 C.J.S. p 658 note 57.1. titles throughout this work. 

In distinguishing between “liability^^ and “loss,” Phrases employing the word “liability,” or in the 
it has been recognized that the two terms do not plural as “liabilities,” are set out in the note.!® 

Co. V. Foulke» D.C.Mo.» 13 F.Supp. 
350. 352. 

15. Phrases 

(1) “Absolute liability*' distin¬ 
guished from “contingent claim” see 
14 C.J.S. p 1186 note 99. 

(2) “Criminal linbillty” for libel 
see Libel and Slander $ 281. 

(3) “Existing liabilities” described 
as a sumclenlly broad and compre¬ 
hensive term to embrace conditional 
or contingent obligations, which may 
or may not in the future result in 
indebtedness. 

D.C.—Goldenberg v. Wardell, 92 F.2d 
639, 542, 67 App.D.C. 388. 
Ky.~Danlels v. Goff, .232 S.W. 66, 68. 
192 Ky. 15. 

Tex.—Corpus Jtiris quoted iu Inter¬ 
national-Great Northern R. Co. v. 
Texas Co., Civ.App., 280 S.W. 282, 
285. 

(4) “Joint liability*' see 43 aXS. 
p 798 note 7. 

(6) “Known, existing liabiUties.»' 
—^McCullough V. National Bank of 
Union City, 193 A. 65, 66, 127 Pa. 
Super. 452. 

(6) “Legal liability*' defined floe 
Insurance S 824. 
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‘Contingent debt** see 17 C.J.S. p 
183 notes S-10. 

99. D.C.—Corpus Jhrls quoted In 
Goldenberg v. Wardell, 92 F.2d 539, 
642, 67 App.D.C. 388. 

Ky.—Daniels v. Goff, 232 S.W. 66, 68, 
192 Ky. 16. 

Mont.—Mitchell v. Banking Corpora¬ 
tion of Montana, 273 P. 1065, 1060, 
83 Mont. 581. 

Tex.—Corpus Juris quoted in. Inter¬ 
national-Great Northern R. Co. v. 
Texas Co., Civ.App., 280 S.W. 282, 
285. 

1. D.C.—Corpus juris quoted in 
Goldenberg v. Wardell, 92 P.2d 
639, 542, 67 App.D.C. 388. 

2. Cal.—Woehrle v. Canclini, 109 P. 
888, 889, 168 Cal. 107. 

3. CaL—Woehrle v. Canclini, supra, 

4. Cal.—Woehrle v. Canclini, supra. 
Sm Cal.—Coulter Dry Goods Co. v. 

Wentworth, 163 P. 939, 941, 171 
Cal. 500—Hunt v. Ward. 34 P. 336, 
886, 99 Cal. 612, 37 Am.S.R. 87. 

6. CaL—Coulter Dry Goods Co. v. 
Wentworth. 163 P. 939, 941, 171 
CaL 600—^Hunt v. Ward, 34 P. 836, 
836, 99 CaL 612, 37 AnLS.R. 87. 

7. N.T.—Bberhard v, .Sltna Ins, Co., 


236 N.T.S. 445, 448, 134 Misc. 386. 

36 C,J. p 1060 note 36 [a]-64 C.J. p 
726 note 32 fal. 

8. CaL— Corpus Juris quoted iu 
Elllngson v. Walsh, O'Connor * 
Barneson, App., 95 P.2d 185, 187. 

Pa,—Barringer v. Donoho, 28 Pa. 
Dist. 267, 258. 

“liability” and “obligratlou” equiva¬ 
lents 

Ohio.—Montanari v. Haworth, 140 N. 
E. 319, 321, 108 Ohio St. 8—Sturde- 
vant V. Tuttle. 22 Ohio St. Ill, 114. 

9- Cal.— Corpus Juris cited in Un¬ 
ion Oil Co. of California v. Ba.salt 
Rock Co., 86 P.2d 139, 141, 30 CaL 
App.2d 817. 

10. Cal.— Corpus Juris cited in Un¬ 
ion Oil Co. of California v. Basalt 
Rock Co.. 86 P.2d 139, 141, 30 CaL 
App.2d 317. 

11. N.T.—^B. M. Cummings & Co. ▼. 
American Mut. Liability Ins. Co., 
262 N.Y.S. 611, 146 Misa 621. 

12. Mo.—Stag Mining Co. v. Mis¬ 
souri Fidelity & Casualty Co., 
App., 209 S.W. 821, 823. 

13. Ark.—Faver v. Wayne, 203 S.W. 
22, 24, 184 Ark. 30. 

14. U.S.—Columbian Nat. Life Ins. 
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Other phrases as to which more recent adjudica¬ 
tions have not been found see 36 C.J. p 1052 notes 
93-35. 

LIABILITY IN SUB AN OB, Defined and discussed 
generally see Insurance §§ 21-24; for legal prin- 
eiples specifically applicable to this type of insur¬ 
ance see §§ 582-588, 824-836, 925-937, 1046-1063, 
1190, 1191; and see the title index to this title. 

XiIABLE. The term ^fiiable’^ is given many shades 
of meaning and definition.!® It is a word with a 
common and ordinary signification,!? but is used in 
a legal sense as well .-is in an academic sense.!® 
The term is not restricted to denote an absolute le¬ 
gal and fixed liability.!® In fact, as most frequent¬ 


ly used, the word does not necessarily exclude the 
idea of a contingency,®® but may refer to a con¬ 
dition out of which a legal liability might arise;®! 
a future possible or probable happening which may 
not actually occur;®® signifying something that 
might happen without importing reasonable certain¬ 
ty that it will happen.®® In this sense, when the 
word is employed to denote possibility it does not 
indicate probability,®^ but has the meaning ex¬ 
pressed by the phrase '^within the range of possi¬ 
bility.”®® 

"Liable” has been variously defined as meaning 
bound or obliged in law or equity;®® answerable;®? 
likely or probable;®® obligated;®® responsible;®® 
accountable for, or chargeable with;®! justly or le- 


(7) “Liabilities Incurred” cus In¬ 
cluded in the term “debt contracted” 
see 17 C.J.S. p 291 note 16. 

(8) “Liability created by law” as 
used with reference to statutes of 
limitations see the C.J.S. title Limi¬ 
tations of Actions § 83, also 37 C.J. 
p 783 note 94-p 785 note 23. 

(9) “Liability created by statute” 
defined as one which would not ex¬ 
ist but for a statute.—Raymond v. 
Christian, 74 P.2d 636, 548, 24 Cal. 
App.2d 92—36 C.J. p 1052 note 12. 
Used with reference to statutes of 

limitations see the C.J.S. title Lim¬ 
itations of Actions § 83, also 37 C. 
J. p 783 note 94-p 786 note 23. 

(10) “Liability insurance” defined 
and discussed generally see Insur¬ 
ance §§ 21-24; for legal principles 
specifically applicable to this type 
of insurance see §§ 582-588, 824-836, 
925-937, 1046-1063, 1190, 1191; and 
see title Index to this title. 

(11) “Liability to repair” means 
rwsponsibility to repair.—^'ranek v. 
Butler County, 254 N.W. 489. 493, 126 
Neb. 797. 

, (12) “Limitation of liability” see 
Descriptive-Word Index. 

(13) “Loss from liability” literal¬ 
ly means loss which arises immedi¬ 
ately on one becoming liable to an¬ 
other, not loss which arises imme¬ 
diately on such liability being paid 
or extinguished.—Boney v. Central 
Mut. Ins. Co. of Chicago, 196 S.E. 
837, 842, 218 N.C. 470. 

(14) “Statutory liability” defined 
as one that depends for its existence 
and creation on the special enact¬ 
ment of a statute and not on the 
contract of the parties. 

Oa.—^Bigby v. Douglas, 61 S.B. 606, 
607, 123 Ga. 635—Peavy v. Turner, 
83 S.B. 409, 410, 107 Ga. 401— 
Pare v. Mahone, 82 Ga. 263, 255— 
South Georgia Ry. Co. v. South 
Georgia Grocery Co., 86 S.E. 989, 
17 Ga.App. 849. 


Idaho.—Dietrich v. Copeland Lumber 
Co., 154 P. 626, 628, 28 Idaho 312. 
(15)’“Statutory limitation of ship¬ 
owner’s liability” see the C.J.S. title 
Shipping §§ 239-257, also 58 C.J. p 
633 note 94-p 682 note 37. 

16. Mont.—Mitchell v. Banking Cor¬ 
poration of Montana, 273 P. 1065, 
1060, 83 Mont 681. 

17. Mo.—^Adams v. Moberly Light & 
Power Co., App.. 237 S.W. 162, 165. 

Neb.—Corpus Juris a^ioted in Franek 
V. Butler County, 254 N.W. 489, 
493, 126 Neb. 797. 

18- Mont.—^Mitchell v. Banking Cor¬ 
poration of Montana, 273 P. 1056, 
1060, 83 Mont 681. 

19. Minn.—U. S. Fidelity & Guaran¬ 
ty Co. V. Haney, 208 N.W. 17, 166 
Minn. 403. 

20. Utah.—State ex rel. Breeden v. 
Sheets, 72 P. 334, 336, 26 Utah 106. 

21. Ark.—Pacific Fire Ins. Co. v. 
Murdoch Cotton Co., 99 S.W.2d 
233. 235, 193 Ark. 327. 

Minn.—^U. S. Fidelity & Guaranty 
Co. V. Haney, 208 N.W. 17, 166 
Minn. 403. 

22. Ark.—Pacific Fire Ins. Co. v. 
Murdoch Cotton Co., 99 S.W.2d 283, 
235, 193 Ark. 327. 

Minn.—^U. S. Fidelity & Guaranty 
Co. V. Haney, 208 N.W. 17, 166 
Minn. 403. 

36 C.J. p 1132 note 17. 

23. S.C.—Green v. Catawba Power 
Co., 56 S.B. 125, 126. 76 S.C. 102, 
9 Ann.Cas. 1060. 

Otherwise expressed 
“Liable denotes something exter¬ 
nal which may befall us.”—Terrill 
V. Walker, 69 So. 775, 776, 5 Ala. 
App. 535—36 C.J. p 1182 note 8 [b]. 
Xu au academic sense 

“Liable” may be used to denote ex¬ 
posure to a future contingency or 
casualty, as one is liable to an acci¬ 
dent.—^Mitchell V. Banking Corpora¬ 
tion of Montana^ 273 P. 1065, 1060, 88 
Mont. 681. i 


24. Ala.—^Terrill v. Walker, 69 So. 

775, 776, 6 Ala.App. 635. 

26. Mo.—^Root V. Kansas City 

Southern R. Co., 92 S.W. 621, 681, 
195 Mo. 348, 6 L.R.A,N.S.. 212. 

"An event is Uable If its occur¬ 
rence is within the range of possl- 
billty.”--Alabama Great Southern R. 
Co. V. Smith, 96 So. 239, 240. 209 Ala. 
301. 

26. Me.—State v. Albert, 133 A. 698, 
694. 125 Me. 325. 

Mo.—^Homan v. Employers Reinsur¬ 
ance Corporation, 136 S.W.2d 289, 
298, 345 Mo. 650, 127 A.L.R. 163— 
Hannibal Trust Co. v. Elzea, 286 
S.W. 371, 377, 315 Mo. 486. 
Tenn.—Biggs v. Beeler, 178 S.W.2d 
946, 947. 

36 C.J. p 1132 note 6. 

Similarly expressed 
Bound or obliged by law. —^Dunn v. 
Jones, 53 P.2d 918, 921, 143 Kan. 218. 

27. Mo.—^Homan v. Employers Re¬ 
insurance Corporation, 136 S.W.2d 
289, 298, 345 Mo. 650, L27 A.L.R. 
163—^Hannibal Trust Co. v. Elzea, 
286 S.W. 371, 377, 315 Mo. 485. 

N.T.—Breslaw v. Rightmlre, 196 N.T. 
S. 639, 642. 

Tenn.—^Biggs v. Beeler, 173 S.W.2d 
946, 947. 

28. Wis.—^Hallum v. Village of 
Omro, 99 N.W. 1061, 1064, 122 Wis. 
837. 

29. W.Va.—Wilhelm v. Parkersburg, 
M. & I. Ry. Co., 82 S.E. 1089, 1091, 
74 W.Va. 678. 

80. Mo.—^Homan v. Employers Re¬ 
insurance Corporation, 136 S.W. 
2d 289, 298, 345 Mo. 650, 127 A.L. 
R. 163—^Hannibal Trust Co. v. Bl- 
zea, 286 S.W. 871, 377, 315 Mo. 486. 
Tenn.—^Blggs v. Beeler, 178 S.W.2d 
946, 947. 

31. Neb.—Corpus juris quoted in 
Franek v. Butler County, 264 N.W. 
489, 493, 126 Neb. *797. " 

W.Va.—Wilhelm v. Parkersburg, 3L 
& I. Ry. Co., 82 S.E. 1089, 1091, 74 
W.Va. 678. 
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gaily responsible ;82 bound or obliged quali¬ 
fied ;34 responsible, answerable, or compellable to 
make satisfaction, compensation, or restitution.^^ 

Expressing the idea of contingency, the word has 
been defined as meaning exposed to a certain con¬ 
tingency or casualty, more or less probable ;S6 ex¬ 
posed, as to damage, penalty, expense, burden or 
anything unpleasant and dangerous ;37 bound, in 
the present, to pay, in the future, certainly, or on 
contingency financially responsible, to be obliged 
to pay, at least, on a contingency.^^ 

‘Tdable^^ has been held to be synonymous with 
"likely'^^O and ^^probable,”^! each dealing with rea¬ 
sonable probability, not with possibility.42 It has 
also been said that ^^iable” is a synon 3 an of "sub- 
jeet,”42 and that it is equivalent to ‘‘in all proba- 
biUty” see 42 C.J.S. p 476 note 73.1. 

It has been compared with, or distinguished 

from, “possibly,”44 «qualified,”46 "rcsponsible,”46 
and “subject.”47 

Phrases in which the word “liable” is used are 
set out in the note.48 Other phrases as to which 
more recent adjudications have not been found see 


36 C.J. p 1133 notes 20-42. 

LIBEL. In one sense a libel is a defamation, and 
in this sense is defined in Libel and Slander § 1, 

In an entirely different sense, a libel is the initi- 
atoiy pleading on the part of the plaintiff or com¬ 
plainant in certain proceedings, and corresponds 
to the declaration, bill, or complaint.49 The term 
is generally employed to indicate the original 
pleading in admiralty cases, see Admiralty § 110 
and the specific admiralty titles. Also, in some ju¬ 
risdictions, the original pleading in divorce actions 
is so denominated, see Divorce § 105. The initia¬ 
tory pleading by the complaining party in forfei¬ 
ture pi’oceedings is frequently rcfeiTcd to as a li¬ 
bel, and in this connection, with reference to for¬ 
feitures generally, sec Forfeitures § 5 g, and spe¬ 
cific forfeitures, such as those conducted under au¬ 
thority of the federal Pure Food and Drug Act, 
see Food § 54 a; and with reference to proceed¬ 
ings in a prize court see the C.J.S. title War § 31, 
also 67 C.J. p 408 note 39. 

Phrases employing the word are set out in the 

note.50 


32. N.Y. —^Breslaw v. Rightmlre, 196 
N.Y.S. 639, 542. 

33. Va.—Booth V. Commonwealth, 
16 Qratt. 619, 625, 67 Va. 519, 626. 

34. R.I.—State V. Davis, 12 R.I. 492, 
493, 34 Am.R. 704. 

nrot meaning ^^q.nalified” 

Va.—Booth V. Commonwealth, 16 
Gratt. 619, 625, 57 Va. 619, 625. 

85. W.Va.—Wilhelm v. Parkers¬ 
burg, M. & I. Ry. Co., 82 S.B. 1089, 
1091, 74 W.Va. 678. 

36. Ark.—^Pacific Fire Ins. Co. v. 
Murdoch Cotton Co., 99 S.W.2d 233, 
235, 193 Ark. 327. 

Minn.—^U. S. Fidelity & Guaranty 
Co. V. Haney, 208 N.W. 17, 166 
Minn. 403. 

Tenn.—^Biggs v. Beeler, 173 S.W.2d 
946, 947. 

36 C.J. p 1132 note 8. 

Similarly defined 

Exposed or subject to a given con¬ 
tingency, risk, or casualty, which 
is more or less probable.—Jennings 

V. North American, Mo.App., 179 6. 

W. 789, 790. 

37. N.T.—^Breslaw v. Rightmire, 196 
N.Y.S. 639, 54,2. 

38. Me.—Reynolds v. Waterville, 42 
A. 653, 561, 92 Me. 292. 

89. Me.—^Rejmolds v. Waterville, 
supra. 

40. WIs.—^Btallum v. Village of Om- 
ro, 99 N.W. 1061, 1064, 122 Wis. 
337. 

36 C.J. p 1132 note 14 [a]. 


41. Wis.—^Hallum v. Village of Om- 
ro, 99 N.W. 1051, 1054, 122 Wis. 
337. 

42. Wis.—^Hallum v. Village of Om- 
ro, supra. 

43. Mo.—Beasley v. Llnehan Trans¬ 
fer Co., 60 S.W. 87, 89, 148 Mo. 413. 

44. Ala.—Terrill v. Walker, 69 So. 
775, 776, 6 Ala.App. 536. 

46, Me.—State v. Albert, 133 A. 
693, 694, 125 Me. 325. 

46. Distlnotlon stated 

With regard to the legal use of 
the words “liable*' and “responsi¬ 
ble,” two conceptions are often con¬ 
fused, namely, tlic^t of a potential 
condition of being bound to respond 
or answer in case a wrong should 
occur and that of the actual condi¬ 
tion of being bound to respond be¬ 
cause a wrong has occurred. For 
the first of these “responsible” is 
properly used, and for the second 
“liable.”—State v. Grand Forks 
County, 300 N.W. 827, 831, 71 N.D. 
365. 

47. Distinction, stated 

“Liable” denotes something exter¬ 
nal which may befall us; “subject” 
refers to evils which arise chiefly 
from internal necessity and are like¬ 
ly to do so. Hence, the former ap¬ 
plies more to what is accidental; 
the latter, to things from which we 
often or inevitably suffer.—Beasley 
V. Linehan Transfer Co., 60 S.W. 87, 
89, 148 Mo. 413. 

48. Phrases 

(1) “Liable for such tax” is in- 
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I distinguishable from “subject to a 
lax,” since both connote payment of 
the tax and the terms are inter¬ 
changeable.—Houston Street Corpo¬ 
ration V. Commissioner of Internal 
Revenue, C.C.A.Tcx., 84 P.2d 821, 8,22. 

(2) “Liable to a penalty” as synon¬ 
ymous witfi “sui>joct to a penalty.”— 
The Motorboat, D.C.N.J., 53 F.2d 239, 
241. 

(3) “Party liable” described as one 
who may be held responsible either 
dlrc5ctly or conditionally.—Robert v. 
Kidansky, 97 N.Y.S. 913, 916, 111 
App.Div, 475. 

49. Black L.D. 

50. Phrases 

(1) “Criminal libel” see Libel and 
•Slander § 1. 

(2) “Cross libel” see Admiralty S 

121 . 

(3) “Libel in rem;” sometimes ap¬ 
pearing as “proceeding in rem,” par¬ 
ticularly in admiralty procedure, see 
Admiralty 5 74; as a civil action see 
Actions § 1 a (8); in forfeiture pro¬ 
ceedings as not violative of consti¬ 
tutional provisions prohibiting un¬ 
reasonable searches and seizures see 
the C.J.S. title Searches and Seizures 
§ 6 . 

(4) “Libel of accusation;” in 
Scotch law, the Instrument which, 
contains the charge against a per¬ 
son accused of a crime.—^Black L.D. 

(6) “Libel of review** see Admir¬ 
alty S 167. 

(6) “Seditious libel” see Insurrec¬ 
tion and Sedition § 2. 
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LIBEL AND SLANDER 

This Title includes malicious defamation, by words spoken, written, or printed, or by signs, pic¬ 
tures, etc., injurious to a person in his general reputation, or exposing a living person, or the memory 
of one deceased, to hatred, contempt, or ridicule, or prejudicial to a person in his profession, trade, oc¬ 
cupation, employment, or office, or otherwise causing one special damage, or injuries to one’s interest 
in property, real or personal, or tending to provoke a breach of the peace; justification or excuse for or 
mitigation of such defamation; nature and extent of liability of those speaking or publishing such de¬ 
famatory words, etc.; actions for damages therefor; and criminal responsibility for libels in general, and 
prosecution and punishment thereof as public offenses. 

Mattera not in this Title, treated elsewhere in this woiic, see Descriptive-Word Index 

Analysis 

1 DEPENITIONS AND DISTINCTIONS, §§ 1-3 
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1 DEFINITIONS AND DISTINCTIONS 


§1 


§ !• Defamation, Libel, and Slander 

a. Definitions and distinctions 

b. Nature and elements of defamation 

a. Defbiitions and Distinctions 

(1) Defamation 

(2) Libel; slander 

(1) Defamation 

“Defamation” Is an attack on the reputation of 
another, and Includes the ideas of calumny and aspersion 
by lying, and the injury of another’s reputation by such 
means. Libel and slander are methods of defamation. 

The term “defamation” has no concise definition.^ 
Broadly speaking, it is an attack on the reputation 
of another a false publication calculated to bring 
one in disrepute the taking from another’s repu¬ 
tation.^ Defamation includes the ideas of calum- 
nyS and aspersion by lying,6 and the injury of an¬ 
other’s reputation by such means.7 


Libel,8 slander,^ and malicious prosecution^® are 
all methods of defamation. 

"^Defamatory'* means calumnious; containing 
defamation; injurious to reputation; libelous; 
slanderous.il Words which produce any percepti¬ 
ble injury to the reputation of another are called 
“defamatory.”i2 

To ""defame" means to speak evil of one mali¬ 
ciously ;13 to dishonor;!^ to render infamous.i^ 

Criticism or comment distinguished. There is a 
distinction between criticism or comment and defa- 
mation.i® p^ir and bona fide comment and criti¬ 
cism are not strictly defamation,17 and may es¬ 
tablish a defense to a right of action founded on 
defamation.18 

False imprisonment is distinguished from libel 
and slander in False Imprisonment § 2. 


1. Iowa.—^Pey v. Klngr, 190 N.W. 619, 
194 Iowa S35. 

2. Iowa.—Pey v. King*, supra. 

36 C.J. p 1142 note 22. 

Otlier deflnltloiLs 

(1) “Anything which tends to 
blacken or injure a man’s character 
or reputation.”—Dungan v. State, 67 
So. 117, 118, 2 Ala.App. 235. 

(2) “In order to constitute def¬ 
amation, the alleged libelous matter 
must assail ’the integrity and moral 
character of the Injured party.’ ”— 
Shaw Cleaners & Dyers v. Des 
Moines Dress Club, 246 N.W. 231, 234, 
215 Iowa 1130, 86 A.L.R. 839. 

3. Del.—Snavely v. Booth, 176 A. 
649, 654, 6 W.W.Harr. 378. 

Tex.—Corpus Jnxls cited ia Pride- 
more V. San Angelo Standard, Civ. 
App., 164 S.W.2d 869, 860. 

86 C.J. p 1145 note 23. 

4. Iowa.—^Hollenbeck v. Hall, 7‘2 N. 
W. 618, 103 Iowa 214, 64 Am.S.R. 
175, 39 L.R.A. 734. 

36 C.J. p 1142 note 24. 

5. Del.—Snavely v. Booth, 176 A. 
649, 654, 6 W.W.Harr. 378. 

Mo.—Seested v. Post Printing & 
Publishing Co., 31 S.W.2d 1045, 
1052, 326 Mo. 669—Diener v. Star- 
Chronicle Pub. Co., 136 S.W. 6, 232 
Mo. 416—^Becker v. Brlnkop, 78 S. 
W.2d 538, 230 Mo.App. 871. 

6. Del.—Snavely v. Booth, 176 A. 
649, 654, 6 W.W.Harr. 378. 

Mo.—Seested v. Post Printing & Pub¬ 
lishing Co., 31 S.W.2d 1046, 1052, 
326 Mo. 659—Diener v. Star-Chron¬ 
icle Pub. Co., 135 S.W. 6, 232 Mo.l 


416—^Becker v. Brinkop, 78 S.W.2d 
538, 230 Mo.App. 871. 

7. Mo.—Seested v. Post Printing & 
Publishing Co., 31 S.W.2d 1045. 
1052, 326 Mo. 569—Diener v. Star- 
Chronicle Pub. Co., 185 S.W. 6, 232 
Mo. 416—^Becker v. Brinkop, 78 S. 
W.2d 638, 230 Mo.App. 871. 

8. Qa.—Spence v. Johnson, 82 S.B. 
646, 142 Ga. 267, Ann.Cas.l916A 
1196—^Ajouelo V. Auto-Soler Co., 6 
S.E.2d 415, 61 Ga.App. 216. 

9. Ga.—Spence v. Johnson, 82 S. 
E. 646, 142 G€u 267, Ann.Cas.l916A 
1196—^Ajouelo v. Auto-Soler Co., 6 
S.E.2d 416, 61 Ga.App. 216. 

10. Pa.—^Briggs v. Garrett, 2 A. 613, 
111 Pa. 404, 66 Am.R. 274. 

36 C.J. p 1142 note 30. 

“Malicious prosecution” defined see 
the C.J.S. title Malicious Prosecu¬ 
tion § 1, also 38 C.J. p 383 notes 
1 - 6 . 

11. Kan.— Corpus Juris quoted in 
Sheridan v. Davies, 31 P.2d 51, 64, 
139 Kan. 256. 

36 C.J. p 1142 note 32. 

12. Kan.— Corpus Jorls quoted in 
Sheridan v. Davies, 31 P.2d 51, 54, 
139 Kan. 256. 

N.D.—^Rickbeil v. Grafton Deaconess 
Hospital, 23 N.W.2d 247, 74 N.D. 
525. 

36 C.J. p 1142 note 33. 

Other definitions 

(1) A communication is defama¬ 
tory if it tends so to harm the repu¬ 
tation of another as to lower him in 
the estimation of the community or 
to deter third persons from associ¬ 
ating or dealing with him.—^Albert 
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Miller & Co. v. Corte, C.C.A.Ala.. 197 
P.2d 432, 435, certiorari denied Corte 
V. Albert Miller & Co., 60 S.Ct. 890, 
309 U.S. 688, 84 D.Ed. 1031. 

(2) Further definitions see 86 C.J. 
p 1142 note 33 [aj. 

13- Mo.—^Diener v. Star-Chronicle 
Pub. Co., 136 S.W. 6, 232 Mo. 416. 
Other definitions 

“To injure or endeavor to Injure 
the good name or reputation of, by 
speaking or publishing evil or false 
reports concerning; calumniate; 
slander; libel; to bring disrepute 
upon; disgrace; dishonor, to charge, 
indict, especially to accuse falsely.” 
—^Deen v. Snyder, Tex.Civ.App., 57 
S.W.2d 338, 340. 

14. Mo.—^Diener v. Star-Chronicle 
Pub. Co., 135 S.W. 6, 232 Mo. 416. 

15. Mo.—^Diener v. Star-Chronicle 
Pub. Co., supra. 

16. N.T.—^Devany v. Shulman, 53 N. 

T.S.2d 401, 184 Misc. 613, affirmed 
69 N.Y.S.2d 401, 269 App.Div. 

1022—Schwimmer v. Commercial 
Newspaper Co., 228 N.T.S. 220, 181 
Misc. 562—Castle v. Thackrey, 64 
N.T.S.2d 432. 

36 C.J. p 1279 note 84. 

Comment or criticism generally see- 
infra §§ 130-134. 

17. Del.—Snavely v. Booth, 176 A.. 
649, 6 W.W.Harr. 878. 

N.Y.—Sherman v. International Pub¬ 
lications, 212 N.Y.S. 478, 214 App. 
Div. 437. 

36 C.J. p 1279 note 86. 

18. Mich.—^Van Lonkhuyzen v. 

Daily News Co., 170 N.W. 93, 203: 
Mich. 570. 



§ 1 

(2) Libel; Slander 
(a) Libel 
Slander 

(c) Libel and slander distinguished 
(a) Libel 

**LIbel” has been defined as a malicious publication, 
•expressed either in printing or writing, or by signs and 
•pictures, tending either to blacken the memory of one 
dead or the reputation of one who Is alive, and ex¬ 
pose. him to public hatred, contempt, or ridicule. There 
48 no real distinction between civil and criminal libels. 

The difficulty of defining a libel has been often 
alluded to.^^ The definitions, as found in the cas¬ 
es, vary somewhat in phraseology,and are more 
or less comprehensive, as may be called for by the 
particular charge involved in the case.^^ It has 
been said that the attempts to define “libel,” al¬ 
though practically innumerable, have never been so 
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comprehensive and accurate as to comprehend all 
cases that may arise.22 

A definition of “libel,” which has frequently met 
with approval is as follows; a libel is a malicious 
publication, expressed cither in printing or writ¬ 
ing, or by signs and pictures, tending either to 
blacken the memory of one dead or the reputation 
of one who is alive, and expose him to public ha¬ 
tred, contempt, or ridiculc.^^ its most general 
and comprehensive sense it may be said that any 
publication that is injurious to the reputation of 
another is a “libcl.”24 

Statutory definitions. In jurisdictions in which 
“libel” is defined by statute, the statutory defini¬ 
tion governs.25 Where a statute gives a full and 
complete definition of “libel,” no other definition 
may be considered in arriving at a conclusion as 
to whether a publication constitutes libel.26 
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19- N.J.—State V. O'Hagan, 63 A. 

05, 73 N.J.Law 200. 

Seditious libel see Insurrection and 
Sedition § 2 c. 

SIO, Ala.—Iron Age Pub. Co. v. 

Orudup. 85 Ala. 510, 620. 

86 C.J. p 1143 note 40. 

r21. Ala.—Iron Age Pub. Co. v. 

Crudup, supra. 

86 C.J. p 1143 note 41. 

•22. Mo.—McGinnis v. Knapp, 18 S. 

W. 1134, 109 Mo. 131. 

36 C.J. p 1143 note 42. 

23. Colo.— Corpus Juris cited iu 
Knapp V. Post Printing & Publish¬ 
ing Co., 144 P.2d 081, 084, 111 Colo. 
49.2. 

•Ga.— Corpus juris guoteA la Ajouelo 
V. Auto-Soler Co., 6 S.E.2d 416, 410, 
61 Ga.App. 216. 

Mass.—'Commonwealth v. Szliakys, 
150 N.E. 100. 101, 254 Mass. 424. 
K.C.— Corpus Juris cited in Flake v. 
Greensboro News Co., 195 fi.E. 56, 
60, 212 N.C. 780—Davis v. Askin’s 
Ketall Stores, 101 S.B. 33, 34, 211 
N.C. 661. 

Pa.—Sarkees v. Wamer-West Corpo¬ 
ration, 37 A.2d 644, 646, 349 Pa. 
365. 

^.C.—^Rlley v. Askin & Marine Co., 
132 S.E. 684, 686, 184 S.C. 198, 46 
A.L.R. 668. 

Tex.—Corpus Juris cited in Renfro 
Drug Co. V. Lawson, 160 S.W.2d 
246, •240. 138 Tex. 434, 146 A.L.R- 
732. 

-Vt.— Corpus Juris guoted in lansley 

V. Herald & Globe Ass’n, 84 A.2d 
99, 101, 113 Vt. 272, 148 A.L.R. 
1164, followed in 34 A.2d 105, 113 
Vt. 283. 

26 C.J. p 1143 notes 43, 44. 

•Other definitions 
(1) Generally. 

Ky.—Cole V. Commonwealth, 800 S. 

W. 907, 910, 222 Ky. 360. ^ 


Mont.—^Manley v. Harer, 235 P. 757, 

759, 73 Mont. 263. 

36 C.J. p 1143 note 44 [a]. 

(2) “Any malicious falsehood ex¬ 
pressed by writing, printing, or by 
signs or pictures, which lends to 
bring any person into disrepute, con¬ 
tempt or ridicule, or to blacken the 
memory of one who is dead; or any 
malicious defamation expressed by 
writing, printing, or by signs or pic¬ 
tures, which tends to impeach the 
honesty, integrity, virtue or ropula- 
tlon, or publish the natural or al¬ 
leged defects of one who is alive, 
and thereby to expose him to pub¬ 
lic hatred, contempt or ridicule."— 
Ilitzky V. Goodman, 112 P.2d 860, 
862, 67 Ariz. 216. 

(8) “A false and malicious pub¬ 
lication against an individual, 
whether the same is in print, writ¬ 
ing, or picture, with intent either to 
Injure the reputation of a person or 
expose him to public contempt or 
ridicule."—Woolf v. Scripps Pub. Co., 
172 N.E. 389, 390, 35 Ohio App. 343. 

(4) "Utterances which arouse ha¬ 
tred, contempt, scorn, obloquy, or 
shame, and the like."—Grant v. 
Reader’s Digest Ass'n, C.C.A.N.Y., 
161 P.2d 733, 735, certiorari denied 
Reader's Digest Ass'n v. Grant, 66 S. 
Ct. 402, 326 U.S. 797, 90 L.Ed. 485. 

(5) "The defamation of a person 
by the publication of any writing 
tending to expose him to public ha¬ 
tred, contempt or ridicule."—Licciar- 
di V. Molnar, 44 A.2d 653, 655, 23 N. 
J.Misc. 361. 

(6) "A publication tending to 
blacken or besmirch character or 
reputation.”—Reed v. Real Detective 
Pub. Co., 162 P-2d 133, 137, 63 Ariz. 
204. 

(7) "Libel is a tort and Involves 
wrong, maliciousness, and the infllc- 
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tion of injury.”—^Rutherford V. 
Dougherty, C.C.A.Pa., 91 P.2d 707, 
708. 

^'Xiibelons matters” are such pub¬ 
lications as arc done falsely, through 
malice and without good motives, 
and not for Justiflable ends.—Ogren 
V. Rockford Star Printing Co., 237 
IlLApp. 810, 366. 

24. Ga.—Corpus Juris quoted In 
Ajouelo V. Auto-Soler Co., 6 S.E.2d 
415, 416, 61 Ga.App. 216. 

Mo.—Julian v. Kansas City Star Co., 
107 S.W. 406, 200 Mo. 36. 

N.C.—Corpus Juris cited ia Flake v, 
Greensboro Nows Co., 196 fi.E. 65, 
60, 212 N.C. 780. 

25. Towa.—Corpus Juris quoted in 
Miller v. First Nat. Bank, 264 N. 
W. 272, 275, 220 Iowa 1206. 

Mont.—Griflln v. Opinion Pub. Co., 
138 P.2d 580, 114 Mont. 602. 

N.M.—State v. Elder, 143 P. 482, 19 
N.M. 302. 

Statutory definitions 

(1) Definitions in effect stating 
common-law rule. 

Ariz.—Central Arizona Light & Pow¬ 
er Co. V. Akers, 46 P.2d 126, 45 
Ariz. 526. 

Ga.—^Ajouelo v. Auto-Soler Co., 6 S. 

B.2d 416, 418, 410, 61 Ga.App. 216. 
Mo.—^Hylsky v. Globe Democrat Pub. 

Co., 162 S.W.2d 110, 34-8 Mo. 83. 
Mont.—^Manley v. Harer, 235 P. 767, 
750, 7^ Mont. 268. 

N.T.—People v. Edmondson, 4 N.T.S. 

2d 257, 168 Misc. 142. 

Okl.—Tucker v. State, 275 P. 882, 42 
Okl.Cr. 204. 

()2) Other statutory definitions 
generally see 36 O.J. p 1145 note 46 
[a]. 

26. U.S.—Sweeney v. Caller-Times 
Pub. Co., D.C.Tex., 41 F.Supp. 163. 

Iowa.—Corpus Juris quoted in Mil- 
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Language within the statutory definition as con¬ 
stituting libel per se is considered infra § 8 a. 

Distinction between civil and criminal libels. 
There is no real distinction between civil and crim¬ 
inal libels,27 the only distinction, if any, being that 
a writing may be insufficient to sustain a civil ac¬ 
tion and yet sufficient to sustain a criminal prose- 
cution.28 The definitions of libel contained in stat¬ 
utes making it a crime to publish a libel are, as a 
general rule, applicable in civil actions.29 

The offense of, and the responsibility for, crim¬ 
inal libel are considered infra §§ 281-292. 

What constitutes **writingJ^ The word “writing^* 
within the law of libel is not limited to writings 
in manuscripts or books ;20 any symbol suffices, 
whether pictures, hieroglyphics, or shorthand notes, 
provided what is so written is intelligible to the 
reader.3i 


(b) Slander 

The word “slander,” which was the original word 
for all kinds of defamation, is, In Its modern usage, de¬ 
fined as the speaking of base and defamatory words 
which tend to the prejudice of the reputation, ofllce, 
trade, business, or means of getting a living of another. 

The word ‘‘slander*' is the general and original 
word for all kinds of defamation and at an 
early day in the history of the common law the 
term applied both to oral and written defamations 
of character.3S In this sense it has been defined 
to be the defaming of a man in his reputation by 
speaking or writing words from whence any injury 
in character or property arises, or may arise to him 
of whom the words are used.2* However, in mod¬ 
em usage it has been limited to defamation by 
words spoken, and in this sense may be defined as 
the speaking of base and defamatory words which 
tend to the prejudice of the reputation, office, trade, 
business, or means of getting a living of another.®® 


ler V. First Nat. Bank. 264 N.W. 
272, 275, 220 Iowa 1266. 

Tex.—Been v. Snyder, Clv.App., 87 
•S.W.2d 838—Times Pub. Co. V. 
Ray, Clv.App., 1 S.W.2d 471, af¬ 
firmed Ray V. Times Pub. Co., 
Com.App., 12 S.W.2d 165. 

86 C.J. p 1145 note 48. 

BeferexLoe to oominoiL law 

(1) Where statutory definition of 
libel was not in itself sufficiently 
comprehensive to Include all the es¬ 
sential elements of a cause of ac¬ 
tion for libel consisting alone of a 
defamation tending to blacken the 
memory of the dead, the common 
law was required to be looked to in 
order to supply the essential ele¬ 
ments, one of which is Injury to 
reputation of plaintiff.—^Renfro Drug 
Co. V. Dawson, 160 S.W.2d 246, 188 
Tex. 484, 146 A.DJEI. 782. 

(2) The statute defining libel was 
not Intended to create a new kind of 
cause of action, but was merely a 
reaffirmation of a common-law defi¬ 
nition, making the common-law defi¬ 
nition of libel in civil cases a mat¬ 
ter of statute law, as long prior to 
adoption of the libel statute a cause 
of action for libel had existed by vir¬ 
tue of statutory adoption of the 
common law; and the statute de¬ 
fining libel for the purposes of civil 
actions in the same terms as the 
common-law definition thereof with¬ 
out any expressed intention to 
change the existing legal effect of 
the common law of libel did not 
change such common law except to 
give it statutory expression.—^Renfl*o 
Drug Co. V. Xiawson, Tex. Clv.App., 
144 S.W.2d 417. 

27. Mo.—State v. Powell, 66 Mo. 
App. 598. 

5S 0. 


Commoiulaw definition as control¬ 
ling 

Ala.—^Krasner v. State, App., i26 So. 
2d 519, 52*2, reversed on other 
grounds 26 So.2d 526, 248 Ala. 12. 

28. Mo.—State v. Powell, 66 Mo. 
App. 598. 

29. Ariz.—^Reed v. Real Detective 
Pub. Co., 162 P.2d 138, 68 Ariz. 
294— Corpus gtuds cited in Central 
Arizona Light & Power Co. v. Ak¬ 
ers, 46 P.2d 126, 181, 45 Ariz. 626. 

Iowa.—^Miller v. First Nat Bank, 264 
N.W. 272, 220 Iowa 1266—Shaw 
Cleaners & Dyers v. Des Moines 
Dress aub, 245 N.W. 231, 215 
Iowa 1130, 86 AD.R. 889. 

Mo.—^Hylsky v. Globe Democrat Pub. 

Co., 152 S.W.2d 119, 848 Mo. 83. 
86 C.J. p 1145 note 63. 
ao. N.T.—Ostrowe v. Lee, 175 NJB3. 
605, 256 N.Y. 86. 

31. N.T.—Ostrowe v. Lee, supra. 
Pictures 

A person may be as grossly libeled 
by a picture as by written language. I 
—Corbett v. American Newspapers, 8 
A.2d 245, 1 Terry, Del., 10. 

Motion pictures 

Motion picture production may be 
libelous.—Brown v. Paramount Pub- 
lix Corporation, 270 N.T.S. 644, 240 
App.Div. 620. 

32. Ky.—Johnson v. Haldeman, 43 
S.W. 226, 102 Ky. 163, 19 Ky.L. 
1164. 

Pa.— Corpus Jtiris quoted in Wil¬ 
liams V. Kroger Grocery & Bak¬ 
ing Co., 1 A2d 495, 498, 499, 133 
Pa.Super. 1, affirmed 10 A.,2d 8, 837 
Pa. 17. 

Tex.— Corpus Juris quoted in Cope¬ 
land V. State, 300 S.W. 86, 90, 108 
Tex.Cr. 228. 

33. U.S.—^Macurda v. Globe News¬ 
paper Co., C.C.Me., 165 F. 104. 
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Tex.—Belo v. Smith, 42 S.W. 860, 91 
Tex. 221—Corpus Juris quoted iu 
Copeland v. State, 800 S.W. 86, 90, 
108 Tex.Cr. 228. 

So used in statutes 
U.S.—Macurda v. Globe Newspaper 
Co., C.C.Me., 166 F. 104, 106, 107, 
108. 

Mass.—^McDonald v. Green, R7 N.B. 

211, 212, 176 Mass. 118. 

34. Ky.—Johnson v. Haldeman, 43 
fi.W. 226, 102 Ky. 163, 19 Ky.L. 
1164. 

86 C.J. p 1145 note 57. 

35b U.S.—Corpus Juris quoted iu 
Chambers v. National Battery Co., 
D.C.MO., 84 F.Supp. 834, 836. 

Mo.—Corpus Juris quoted in Harbl- 
son V. Chicago, R. I. & P. R. Co., 
37 S.W.2d 609, 616, 827 Mo. 440, 
79 AL.R. 1—Corpus Juris quoted 
in Lonergan v. Love, 150 S.W.2d 
584, 537, 235 Mo.App. 1066. 

Tenn.—Corpus Juris cited in Little 
Stores V. Isenberg, 172 S.W.2d 13, 
16, 26 Tenn.App. 357. 

36 C.J. p 1146 note 59. 

Distinctions between libel and slan- 
er see infra subdivision a (2) (c) 
of this section. 

Similar definitions 

(1) “Anything which tends to 
blacken or injure a man’s character 
or reputation.”—^Dungan v. State, 67 
So. 117, 118, 2 AlaApp. 286. 

(2) “Words falsely spoken which 
are injurious to the reputation of an¬ 
other.”—^Butler V. Freyman, 260 S.W. 
523, 525, 216 Mo.App. 636. 

(3) Other definitions see 86 CJ. p 
1146 note 59 [a]. 

Statute as to communicating false 
rumors 

Law of slander in civil cases was 
held not affected by act creating on 
behalf of commonwealth right to 
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The original application of the term ''slander*’ 
was to words or utterances, the nature of which 
were defamatory to the character of an individu- 
al.5® However, as considered infra § 269, in con¬ 
nection with the discussion of "slander of title,” 
the word has been applied to utterances and words 
made with reference to property, whether real or 
personal. 

Slander and assault are distinguishable.^^ 

Slander and nuisance are distinguishable.^^ 

(c) Libel and Slander Distinguished 
The terms *MlbeI” and “slander” are not the same 
either in all their elementary Ingredients or In the pen¬ 
alties attached. “Libel” Is expressed by print, writ- 
ing, pictures, or signs, while “slander” Is expressed oral¬ 
ly and 1$ limited to defamation by words spoken. 

While at early common law the term "slander” 
was used as a general term for all kinds of defa¬ 
mation, as discussed supra subdivision a (2) (b), 
of this section, in modem usage "libel** and "slan¬ 
der” are distinguishable terms, and are not the 
same,39 either in all their elementary ingredients^® 
or in the penalties attached.^! The important dif¬ 
ference between the two actions consists of the 
fact that libel undertakes to grant redress for all 
of the injurious consequences inflicted by the de¬ 
famatory words,^^ whereas one defamed by anoth- 
cr*s oral communications can secure redress, in the 
absence of special injury, only in the event the in¬ 
jury can be pigeon-holed into certain well-defined 


classifications recognized by the action of slan- 

der.^3 

Libel is expressed by print, writing, pictures, 
or signs slander is expressed orally,^® and is 
limited to defamation by words spoken.^® 

Statutory definitions of both libel and slander 
have been held to include almost any language 
which, on its face, has a natural tendency to in¬ 
jure a person's reputation.^7 

b. Nature and Hlements of Defamation 

In order to create liability for defamation, there 
must be an unprivileged publication of false and defama- 
tory matter about another which is actionable per se, 
or is the legal cause of special harm to the other. Lia¬ 
bility is determined by the law of the Jurisdiction in 
which publication is made. 

The law of defamation is of much imi)ortance.^® 
It is not a system of teclinicalilics, but reasonable 
regulations whereby Ihe public may be furnished 
news and information, but not false stories, about 
anyone.^® The right to protecticm from defama¬ 
tion is considered infra § 4. 

As appears in greater detail cdsewhere in this 
title, in connection with the discussions of the par¬ 
ticular elements of liability for defamation, under 
or apart from statutes to that effect, in order to 
create liability for defamation, there mttst be an un¬ 
privileged publication of false and defamatory mat¬ 
ter about another which is actionable per se, or, 
if not so actionable, is the legal cause of special 


recover penalty for communicating 
false rumor of slanderous nature 
about others.—Shields v. Booles, ZS 
S.W.2d 677, 238 Ky. 673. 

Statutory deflriitioiis 
Cal.—Swan v. Thompson, 56 P. 878, 
880, 124 Cal. 193—^Haub v. Preler- 
muth, 82 P. 671, 1 Cal.App. 656. 
Ga.—^Nicholson v. Dillard, 73 S.B. 

382, 384, 137 6a. 225. 

36 C.J. p 1146 note 69 [bj. 

36. Nev.—^Potosl Zinc Co. v. Ma¬ 
honey, 136 P. 1078, 36 Nev. 390. 

37. “The action for verbal abuse Is 
slander.”—Maze v. Employees* Loan 
Soc., 114 So. 674, 675, 217 Ala. 44. 

38. Wash.—^Hall v. Galloway, 135 P. 
478, 76 Wash. 42. 

46 C.J. p 651 note 6. 

39. Ga.—^Harrison v. Pool, 101 S.B. 
766, 24 Ga.App. 587. 

Pa.—Oorpus Juris quoted lu Wil¬ 
liams V. Kroger Grocery & Baking 
Co., 1 A.2d 495, 498, 499, 133 Pa. 
Super. 1, affirmed 10 A,2d 8, 337 
Pa. 17. 

S.C.—^Lily V. Belk’s Department 
Store, 182 S.B. 889, 178 S.C. 278. 
Applioahility of oonstitutioual pro¬ 
visions 

Constitutional provisions regard¬ 


ing trials for libel have been held 
Inapplicable to cases of slander.— 
Springer v. Swift, 239 N.W. 171, 59 
S.D. 208, 78 A.L.R. 1171. 

Distinotion as ineradicable 
Courts cannot legislate to eradi¬ 
cate long-established distinction be¬ 
tween libel and slander.—Locke v. 
Gibbons, 299 N.Y.S. 188, 164 Misc. 
877, affirmed 2 N.T.S.2d 1015, 263 
App.Dlv. 887. 

40. Ga.—Harrison v. Pool, 101 S.E. 
765, 24 Ga.App. 587. 

S.C.—Ck>rpns Juris guoted in Lily v. 
Belk’s Department Store, 182 S.E. 
889, 891, 178 S.C. 278. 

41. Ga.—Harrison v. Pool, 101 S.E. 
765, 24 Ga,App. 687. 

S.C.—Corpus Juris quoted in Lily 
V. Belk’s Department Store, 182 S. 
E. 889, 891, 178 S.C. 278. 

42. Or.—Reiman v. Pacific Develop¬ 
ment Soc., 284 P. 576, 132 Or. 82. 

43. Or.—Reiman v. Pacific Develop¬ 
ment Soc., supra. 

44. Ga.—^Ajouelo v. Auto-Soler Co., 
6 S.B.2d 416, 61 Ga.App. 216. 

N.T.—Locke v. Gibbons, 299 N.Y.S. 
188, 164 Misc. 877,, affirmed 2 N.Y. 
S.2d 1016, 253 App.Div. 887. 
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I Or.—Reiman v. Pacific Development 
Soc., 284 P. 575, 132 Or. 82. 

36 C.«T. p 1146 note 67. 

Libel requires a record 
N.J.—Molt V. Public Indemnity Co., 
161 A. 31C, 10 N.J.Misc. 879. 
Primary basis of action for libel is 
a written statement, under oath or 
otherwise.—Fisher v. Payne, 113 So. 
3.78, 93 Fla. 1085. 

45. Ga,—Ajouelo v. Auto-Soler Co., 
G S.E 2d 415, 61 Ga.App. 216. 

N.Y.—Ijocke V. Gibbons, 299 N.Y.S. 
188, 164 Misc. 877, affirmed 2 N.Y. 
S.2d 1015, 253 App.Div. 887. 

Or.—Reiman v. Pacific Development 
Soc., 284 P. 575, 132 Or. 82. 

36 C.J. p 1146 note 68. 

46. Ga,—^Aiken v. May, 37 S.B.2d 
225, 73 Ga.App. 602. 

36 C.J. p 1140 note 60. 

47. Cal.—^Washer v. Bank of Ameri¬ 
ca Nat. Trust & Savings Ass’n, 
136 P.2d 297, 21 Cal.2d 8'22, 166 A 
L.R. 1338. 

48. Wis.—Williams v. Hicks Print¬ 
ing Co„ 150 N.W. 183, 159 Wis. 90. 

49. U.S.—Berg v. Printers’ Ink Pub. 
Co., D.C.N.Y., 54 F.Supp. 796, af¬ 
firmed C.C.A., 141 F.2d 1022. 
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harm to the other.60 Each case must be decided 
on its own facts and circumstances.®^ 

What law governs. The liability for an alleged¬ 
ly defamatory publication is determined by the law 
of the jurisdiction in which such publication is 
made.®2 In the case of libel, it is not the juris¬ 
diction in which the article is printed, but the ju¬ 
risdiction in which it is published and circulated 
that determines whether the words used are ac- 

tionable.®3 

Retroactive operation of statutes. In accordance 
with the rules governing the retroactive operation 
of statutes generally, discussed in the CJ.S. title 
Statutes §§ 412-440, also 59 CJ. p 1157 note 11- 
p 1196 note 61, it has been held that statutes affect¬ 
ing actions for defamation apply only to causes of 
action accruing subsequent to the enactment of the 
statute,®^ unless the statute affects the remedy or 
procedure only, and has no substantive effect, in 
which case it applies to the trial of actions which 
may have accrued prior to the enactment of the 
statute.®® 


There Is much confusion with respect to the use 
and meaning of the term "malice” In the law of defama¬ 
tion. In one sense It denotes merely the absence of 
lawful excuse or privileged occasion; In another It de- 
.notes ill will, evil motive, Intention to injure, or wanton 
disregard of the rights of others. 

The term "malice,^* in the law of defamation, has 
been given so many definitions,®® and so many vary¬ 
ing attributes have been accredited to it,®^ that 
there has been much confusion with respect to its 
use and meaning.®® 

One reason for this confusion is that the term 
may be used in two senses.®® It may be used in 
a special and technical sense®® to denote merely 
the absence of lawful excuse®^ or to indicate the 
absence of a privileged occasion.®® Such malice, 
which may be implied or presumed from the use 
of certain words,®® is variously known as "con¬ 
structive malice,"®4 "legal malice,*’®® "malice in 
law,”®® or "implied malice.”®^ 

By whatever name it is called such malice is a 
legal fiction.®® It does not impute motives of ill 


so U.S.—Albert Miller & Co. v. 
Corte, C.C.AAla., 107 F.2d 432, cer¬ 
tiorari denied Corte v. Albert Mill¬ 
er & Co., 60 S.Ct. 890, 309 U.S. 688, 
84 L.Ed. 1031. 

Mont.—Griffin v. Opinion Pub. Co., 
138 P.2d 580, 114 Mont 502. 

X& order to oonstitiite actioiiable 
"slander,” words must be defama¬ 
tory in their nature, and must In 
fact disparage the character, and 
this disparagement must be evi¬ 
denced by some positive loss aris¬ 
ing therefrom directly and legiti¬ 
mately as a fair and natural result. 
—Connelly v. McKay, 28 N.Y,S.2d 
327, 176 Mlsc. 685. 

Published charge must be dear 
and speoiflo in order to constitute li¬ 
bel.—Tanzer v. Crowley Pub. Cor¬ 
poration, 268 N.Y.S. 620, 240 App.Div. 
203. 

XTeoessity of Intent to injure 
Tex.—Michels v. Crouch, Civ.App., 
122 S.W.2d 211. 

51. Miss.—Sumner Stores of Mis¬ 
sissippi V. Little, 192 So. 857, 187 
Miss. 310. 

52. U.S.—Campbell v. Willmark 
Service System, C.C.A.Pa., 123 F.2d 
204. 

53. U.S.—^Hartmann v. American 
News Co., I>.C.Wis.. 69 F.Supp. 
736—^Hartmann v. Time, Inc., D. 
C.Pa., 64 F.Supp. 671. 

Miss.—Corpus Juris cited in Miller 
V. Mix, 137 So. 742, 744, 161 Miss. 
681. 

37 C.J. p 19 note 42. 

Publication in several Jurisdictions 
Where a libel was published in 


‘several states, defendant's liability 
for libel published in each state was 
governed by laws of that particular 
state.—O’Reilly v. Curtis Pub. Co., 
D.C.Mass., 31 F.Supp. 364. 

64. N.T.—Campbell v. New York 
Evening Post, 157 N.B. 153, 246 N. 
Y. 320, 62 A.L.R. 1432. 

65. Tex.—^Express Pub. Co. v. Hor- 
muth, Civ.App., 5 S.W.2d 1025, er¬ 
ror refused. 

56. Cal.—^Davis v. Hearst, 116 P. 
530, 160 Cal. 143. 

67. Cal.—^Davis v. Hearst, supra. 

68. Okl.— Oorptis Juris cited in 
Craig V. Wright, 76 P.2d 248, 260, 
182 Okl. 68. 

36 C.J. p 1146 note 74. 

59. Geu— Corpus Juris cited in 

AJouelo V. Auto-Soler Co., 6 S E.2d 
415, 419, 61 Ga.App. 216. 

Miss.—Scott-Burr Stores Corpora¬ 
tion V. Edgar, 177 So. 766. 181 
Miss. 486. 

Va.—Chesapeake Ferry Co. v. Hudg¬ 
ins, 156 S.E. 429, 155 Va. 874. 

36 C.J. p 1146 note 76. 

ea Ga.—^ouelo v. Auto-Soler Co., 
6 S.E.2d 415, 61 Ga.App. 216. 

36 C.J. p 1146 note 76. 

61. Ga.— Corpus Juris cited in 
Ajouelo V. Auto-Soler Co., 6 S.E.2d 
415, 419, 61 Ga.App. 216. 

Mo.—^Boehm v. Western Leather 
Clothing Co., App., 161 S.W.2d 710 
—Butler V. Freyman, ,260 S.W. 623, 
216 Mo.App. 636. 

Neb.—^Iden v. Evans Model Laun¬ 
dry, 236 N.W. 444, 121 Neb. 184. 
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N.J.—^Hoffman v. Trenton Times, 8 
A.2d 837, 17 N.XMisc. 339. 

36 C.J. p 1146 note 77. 

62. Ga.—Ajouelo v. Auto-Soler Co., 
6 S.E.2d 416, 61 Ga.App. 216. 

Me.—^Jellison v. Gk>odwin, 43 Me. 287, 
69 Am.D. 62. 

63. N.C.—Swain v. Oakey, 129 S.E. 
161, 190 N.C. 113. 

64. Wis.—Williams v. EQcks Print¬ 
ing Co., 160 N.W. 183, 169 Wis. 
90. 

65. U.S.—^Astruc v. Star Co., C.C.N. 
T., 182 F. 705, reversed on other 
grounds 193 F. 631, 113 C.C.A. 499, 
40 L.R.A.,N.S., 79. 

36 C.J. p 1146 note 80. 

66. Ga.—Ajouelo v. Auto-Soler Co., 
6 e.E.2d 416, 61 Ga.App. 216. 

Miss.—Scott-Burr Stores Corpora¬ 
tion V. Edgar, 177 So. 766, 181 
Miss. 486. 

N.C.—Swain v. Oakey, 129 S.B. 161, 
190 N.C. 113. 

Va.—Chesapeake Ferry Co. v. Hudg¬ 
ins, 156 S.E. 429, 156 Va. 874. 

36 C.J. p 1146 note 81. 

67. Ga.—Ajouelo v. Auto-Soler Co., 
6 S.E.2d 416, 61 Ga.App. 216. 

Mo.—^Boehm v. Western Leather 
Clothing Co., App., 161 S.W.2d 710. 
N.J.—^Hoffman v, Trenton Times, 8 
A.2d 837, 17 N.J.Misc. 339. 

N.C.—Swain v. Oakey, 129 S.E, 151, 
190 N.C. 113. 

36 C.J. p 1146 note 82. 

68. "It is a creature of legal fic¬ 
tion invented to meet the legal fic¬ 
tion that has grown up that malice 
is an essential element of slander 
and libel, instead of simply declar- 
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§ 2 

will with intent to injure,and it is not neces¬ 
sarily inconsistent with an honest,*^® or even a 
laudable,purpose, or with good faith,72 or honest 
belief,73 or good motives,74 or accident or inad¬ 
vertence. 75 

However, "malice,” in the law of defamation, 
may also be used as a term involving some intent 
of the mind and the heart, ill will against a per- 
son,76 clearly distinguishable from "constructive 
malice,” ‘"legal malice,” "malice in law,” or "im¬ 
plied malice.”77 This classification is variously 
called "express malice, ”72 "actual malicc,”72 "mal¬ 


ice in fact,”^<^ "real malice,”®! "tnie malice,”®® and 
"particular malice.”®® This type of malice is al¬ 
ways in its analysis malice of the one kind, the 
malice of the evil motive,implying desire and in¬ 
tention to injure,®® or indicating lliat the party was 
actuated either by spite or ill-will toward an in¬ 
dividual or by improper motives,®® or a wanton 
and reckless disregard of the rights of othcrs.®7 
Some definitions of "malice” contain, without 
differentiation, the characteristics of both types of 
malice considered above.®® 

From the point of view of evidence, the distin- 


ing that the unprivileged publica¬ 
tion of defamatory matter, false in 
fact. Is actionable whether spoken 
with or without malice, and in such 
cases the existence of malice is im¬ 
material unless punitive damages be 
sought.”—Chesapeake Ferry Co. v. 
Hudgins, 166 S.E. 429, 438, 155 Va. 
874. 

69. Ga—^AJouelo v. Auto-Soler Co., 
6 S.E.2d 415, 61 Ga.App. 216. 

36 O.J. p 1146 note 63. 

^^acollce” imputed to publisher of 
libel is not personal ill will, but 
merely legal malice implied from 
willfully and wantonly doing unlaw¬ 
ful act resulting in injury.—Barn¬ 
hill V. Times-Picayune Pub. Co., 131 
So. 21. 171 La, 286. 

70. Me.—^Jellison v. Goodwin, 43 
Me. 287, 69 Am.D. 62. 

71. Me.—Jellison v. Goodwin, supra. 

72. Wis.—Williams v. Hicks Print¬ 
ing Co., 150 N.W. 183, 159 Wis. 
90. 

73- Wis.—Williams v. Hicks Print¬ 
ing Co., supra. 

74. Wis.—Williams v. Hicks Print¬ 
ing Co., supra. 

75. Wis.—Williams v. Hicks Print¬ 
ing Co., supra. 

76. Ga.—Corpus JtLris cited lu 
Ajouelo V. Auto-Soler Co., 6 S.E.2d 
415, 419, 61 Ga.App. 216. 

77. Cal.—^Davis v. Hearst, 116 P. 
530, 160 Cal. 143. 

7a Gsl —Ajouelo v. Auto-Soler Co., 
6 S.E.2d 415, 61 Ga.App. 216. 
Miss.—Scott-Burr Stores Corpora¬ 
tion V. Edgar, 177 So. 766, 181 
Miss. 486. 

Mo.—^Boehm v- Western Leather 
Clothing Co., App., 161 S.W.2d 710. 
N.J.—^Hoffman v. Trenton Times, 8 
A-2d 837, 17 N.J.Mlsc. 339. 

Va.—Chesapeake Perry Co. v. Hudg¬ 
ins, 156 S.E. 429, 166 Va. 874, 

36 C.J. p 1147 note 92. 
aCeanlng of <‘espres8 malice” 

By express malice rendering a 
Qualiiiedly privileged communication 
actionable is meant some motive ac¬ 
tuating defendant different from 
that which prima facie readers com¬ 


munication privileged, being a mo¬ 
tive contrary to good morals.—Liccl- 

ardi v. Molnar, 44 A.2d 653, 23 N..T. 

Misc. 361. 

79. Miss.—Scott-Burr Stores Corpo¬ 
ration V. Edgar, 177 So. 7CC, 181 
Miss. 486. 

Mo.—Boehm v. Western Leather 
Clothing Co., App., 161 S.W.2d 710. 

N.C.—Swain v. Oakey, 129 S.E. 151, 
190 N.C. 113. 

Va.—Chesapeake Ferry Co. v. Hudg¬ 
ins, 156 S.E. 429, 165 Va. 874. 

36 C.J. p 1147 note 93. 

sa Ill.—Cook V. East Shore News¬ 
papers, 64 N.E.2d 761, 327 Ill.App. 
559. 

Mo.—Boehm v. Western Leather 
Clothing Co., App., 161 S.W.2d 710. 

N.C.—Swain v. Oakey, 129 S.E. 151, 
190 N.C. 113. 

Va.—Chesapeake Ferry Co. v. Hudg¬ 
ins, 166 S.E. 429, 155 Va. 874. 

36 C.J. p 1147 note 94. 

81. Cal.—^Davis v. Hearst, 116 P. 
630, 160 Cal. 143. 

82. Cal.—Davis v. Hearst, supra. 

83. N.C.—Swain v. Oakey, 129 S.E. 
151, 190 N.C. 113. 

84. Mo.—Boehm v. Western Leath¬ 
er Clothing Co., App., 161 S.W.2d 
710. 

Tex,—^Lattimore v. Tyler Commer¬ 
cial College, Com.App., 24 S.W.2d 
361—^National Standard Life Ins. 
Co. v. Billington, Civ.App., 89 S. 
W.2d 491—Snider v. Leatherwood, 
Civ.App., 49 S.W-2d 1107, error 
dismissed. 

36 C.J. p 1147 note 97. 

85. TJ.S.—^Montgomery Ward & Co. 
V. Watson, C.C.A.W.Va., 65 P.2d 
184. 

Cal.—^Harris v. Curtis Pub. Co., 121 
P.2d 761, 49 Cal.App.2d 340—Mc¬ 
Lean V. Altringer, 300 P. 79, 114 
Cal.App. 363. 

Ill.—Cook V. East Shore Newspapers, 
64 N.E.2d 761, 82.7 Ill.App. 559. 

Mo.—^Boehm v. Western Leather 
Clothing Co., App., 161 S.W.2d 710. 

N.J.—^Hoffman v. Trenton Times, 8 
A2d 837, 17 N.J.Misa 339. 

36 C.J. p 1147 note 99. 

88. CaL—^Harris v. Curtis Pub. Co., 
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121 P.2d 761, 49 Cal.App.2d 840— 
MoLcon V. Altringer, 300 P. 79, 114 
Cal.App. ,36.3. 

Mis.s.—Missouri Pac. Transp. Co. v. 

Heard, 176 So. 156, 179 Miss. 764. 
Mo.—Boehm V, Western Leather 
Clolhing Co., App., 161 S.W.2d 710 
—Conrad v. Allis-Chalmers Mfg. 
Co., 73 'S.W.2d 458. 2^8 Mo.App. 
817. 

N.y. —^Hoeppner v. Dunkirk Printing 
Co., 172 N.E. 139, 264 N.Y. 95, 72 
A.L.II. 013. 

N.C.—Swain v. Oakey, 129 S.E. 161, 
190 N.C. 11.3. 

36 C.J, p 1147 note 1. 

Otherwise stated 

“Actual or express malice,” as dis¬ 
tinguished from “malice in law,” in 
its ordinary .sense denotes ill will, 
sentiment of hate or spite, especial¬ 
ly when harbored by one person to¬ 
ward anothcT, and exists when one 
with sedate, deliberate mind and 
formed design injures another, as 
whore person is actuated by ill will 
in what he doe.s and says, with de¬ 
sign to injure another willfully or 
wantonly.—Scott-Burr Stores Cor¬ 
poration V, Edgar, 17:7 So. 766, 181 
Miss. 48C. 

87. Miss.—Mis.sourl Paa Transp. 
Co. v. Heard, 176 So. 166, 179 Miss. 
764. 

Mo.—^Boehm v. Wc.stom Leather 
Clothing Co., App., 161 S.W.2d 710 
—Conrad v. Allis-Chalmers Mfg. 
Co., 73 S.W.2d 438, 228 Mo.App. 
817. 

N.y. —^Hoeppner v. Dunkirk Printing 
Co., 172 N.E. 130, 254 N.Y. 95, 72 
A.L.R. 913. 

Tex.—Lattimore v. Tyler Commer¬ 
cial College, Com.App., 34 S.W.2d 
361—Snider v. Leatherwood, Civ. 
App., 49 S.W.2d 1107, error dis¬ 
missed. 

36 C.J. p 1147 note 2. 

88. ^aMCalioe” defined 

“A wrongful act, done intention¬ 
ally, or with evil intent, without just 
cause or excuse, or as a result of 
ill will. Malice does not necessarily 
imply spite against any individual, 
but rather. In many Instances, mere¬ 
ly a wanton disposition grossly neg- 
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guishable characteristic between the two kinds of 
malice into which it has been classified is that 
‘‘malice/’ denoting merely the absence of lawful 
excuse, is presumed to exist by fiction of law,^^ 
while “malice” denoting evil motive and indicat¬ 
ing spite or ill will, is never presumed, but must 
be proved.^® 

Another reason for the confusion is that “mal¬ 
ice,” in the law of defamation, appears as an ele¬ 
ment or foundation of civil liability on more than 
one occasion, and not always with the same mean¬ 
ing, as will appear elsewhere in this title in con¬ 
nection with the discussion of the particular ele¬ 
ments. For example, it may be considered in de¬ 
termining whether or not it is the gist of the ac¬ 
tion, or a necessary ingredient thereof, to recover 
general damages, as discussed infra § 76, or in de¬ 
termining whether it destroys the privilege of priv¬ 
ileged communications, infra § 100; and it is also 
considered in matters relating to mitigation, infra 
§ 252, or aggravation, infra § 248, of damages. 

§ 3. Inducement, Colloquium, Innuendo, Etc. 

In general, as used In pleadings In actions for libel 
or slander, the '^Inducement*’ is the statement of ex¬ 
trinsic facts which makes the charge Intelligible; the 
’’colloquium” Is the statement of extrinsic facts which 
shows that the language published concerned the plain¬ 
tiff; the ’’Innuendo” Is an explanation of the published 
words by reference to previously ascertained facts. 

The inducement, as used in pleadings, is the 


s 8 

statement of facts out of which the diarge arises 
or which are necessary or useful to make the 
charge intelligible that part of the indictment 
or information which alleges those extrinsic facts 
which are necessary to explain the meaning of the 
words used and to show them to be injurious in 
effect.®^ In other words, it is intended to state 
facts by reference to which the libel or slander is 
rendered intelligible and is shown to contain an in¬ 
jurious imputation.93 

Colloquium. The “colloquium,” as used in plead¬ 
ings, is a direct allegation that the language pub¬ 
lished was concerning plaintiff or concerning plain¬ 
tiff and his affairs, or concerning plaintiff and facts 
alleged as inducement.®^ The colloquium, in an in¬ 
formation or indictment, is that averment of ex¬ 
trinsic facts by way of inducement tending to show 
that the offensive words published related to the 
prosecuting witness.®^ A colloquium serves to 
show only that the words were spoken with ref¬ 
erence to the matter of the averment.®® 

The term “colloquium” is frequently employed as 
synonymous with “inducement,”®^ or to signify the 
inducement and the colloquium properly so called.®® 

Innuendo. In pleadings, an innuendo is an ex¬ 
planation of the words published or spoken by a 
reference to facts previously ascertained by aver¬ 
ment or otherwise;®® that part of the indictment 
which explains defendant’s meaning by reference 


ligrent of the rights of others.”— 

Deckelman y. Lake, 181 A. 762, 764, 

149 Md. 533. 

89. Ill.—Cook V, Bast Shore News¬ 
papers, 64 N.E.2d 751, 327 Ill.App, 
559. 

N.J.—Hoffman ▼. Trenton Times, 8 
A.2d 887, 17 N.XMisc. 339. 

36 C.J. p 1147 note 7. 

90. N.J. — Hoffman v. Trenton 
Times, supra. 

36 C.J. p 1147 note 8. 

91. Ala.—Penry v. Dozier, 49 So. 909, 
161 Ala. 292. 

86 C.J. p 1147 note 10. 

Necessity and propriety of Induce¬ 
ment in complaint or petition see 
infra § 16.2. 

92. Kan.—State v. Grinstead, 64 P. 
49, 62 Kan. 598. 

86 C.J. p 1147 note 11. 

Necessity and propriety of induce¬ 
ment in Indictment or Information 
see infra § 295. 

Statement of eztrlnslo matter 

Ill.—People v. Spielman, 149 N.B. 
466, 318 Ill. 482. 

03. Ala.—^Penry y. Dozier, 49 So. 
909, 161 Ala. 292. 

lal.—Peabody y. Barham, 126 P.2d 
668, 52 Oal.App.2d SSL i 


94. Mont.—^Nolan v. Standard Pub. 
Co,, 216 P. 671, 67 Mont. 212. 

36 C.J. p 114-7 note 14. 

Necessity and propriety of colloqui¬ 
um in complaint or petition see in¬ 
fra § 162. 

Other definitions 

Tex.—^Moore y. Leverett, CiyA.pp., 
38 S.W.2d 838, 842, reyersed on 
other groimds, Com.App., 52 S.W. 
2d 252. 

36 O.J. p 1147 note 14 [a]. 

95. Mo.—State y. Pardo, App., 180 
S.W. 578, affirmed. Sup., 190 S.W. 
264. 

Necessity and propriety of colloqui¬ 
um in indictment or information 
see infra § 295. 

Other statements 

An averment which connects de¬ 
famatory words with complaining 
party and with extrinsic matters. If 
any, set forth by way of Inducement. 
—^People y. Spielman, 149 N.B. 466, 
318 IlL 482. 

96. Ala.—^Penry y. Dozier, 49 So. 
909, 161 Ala. 292. 

97. Mont.—^Nolan y. Standard Pub. 
Co., 216 P. 571, 674, 67 Mont 212. 

98. Mont—Nolan y. Standard Pub. 
Co., supra. 


Words not slanderous per se 

The way and the only way in 
which words not in themselves slan¬ 
derous can be made actionable is by 
certain preliminary averments tech¬ 
nically designated as a colloquium 
charging the existence of such facts 
as will render the words actionable. 
—Stowers y. Western Bentley Mer- 
canUle Co., MoJ^.pp., 140 S.W.2d 714. 

99. N.T.—Pry v. Bennett, 7 N.Y. 

Super. 54, Code Rep.,N.S., 238. 
Necessity and propriety of innuendo 
in complaint or petition see infra 
§ 162. 

Other definitions 

(1) Definitions similar to that 
stated in the text. 

Mont.—^Burr v. Winnett Times Pub. 

Co., 268 P. 242, 244, 80 Mont 70. 
S.C.—Culler y. Great Atlantic & Pa¬ 
cific Tea Co., 191 S.B. 67, 69, 188 S. 
C. 362. 

Tex.—Rio Grande Valley Gas Co. v. 
Caskey, Clv.App., 83 S.W.2d 848, 
849. 

C2) An ’’innuendo” Is a statement 
by plaintiff of the construction 
which he puts on the words him¬ 
self, and which he -will endeavor to 
induce the jury to adopt at the trial, 
—MacDonough y. A- & Beck Shoe 
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to the antecedent matter alleg’ed in the indict- 
ment.i It explains the words used and annexes 
to them their proper meaning if they are ambigti- 
0US.2 Strictly speaking, it is not an averment^ 
of fact,4 but an inference of reason only a mat¬ 
ter of explanation.® “Innuendo** means nothing 
more than the words “id est,’* “scilicet,” “mean¬ 
ing,** or “aforesaid,** as explanatory of a matter 
sufficiently expressed before.^ It is in the nature 
of a prsedict.® 

The office of an innuendo is to connect the de¬ 
famatory matter with other facts and circumstances 
sufficiently expressed before, for the purpose of 
explaining or showing the meaning and applica- 
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tioii of the charge;® to explain that which is of 
doubtful or ambiguous meaning in the language of 
the publication.!® It is not the office of the innu¬ 
endo to supply the place of the colloquium;!! and, 
as considered infra § 162, the innuendo may not 
be used to change or enlarge the natural meaning 
of words. 

Scandalum magnatum. In olden times, words 
spoken in derogation of a peer, a judge, or other 
great officer of the realm were called scandalum 
magnatum.!* it was distinguishable from the com¬ 
mon action of slander,!® being considered as a 
more aggravated offense.!^ The doctrine never 
obtained any footing in the United States.!® 


Corporation, 10 A,2d 610, 613, 1 Ter¬ 
ry, Del., 318. 

1. Ill.—People V. Keithley, 158 Ill. 
App. 11. 

Necessity and propriety of Innuendo 
in indictment or information see 
infra § 295. 

*<InjiiL6ndo” deflAed 

“An innuendo is an averment that 
such a one means such a particular 
person; or that such a thing means 
such a particular thing; and when 
coupled with the Introductory mat¬ 
ter it is an averment of the whole 
connected proposition, by which the 
cognizance of the charge will be sub¬ 
mitted to the jury.”—Commonwealth 
V. Szliakys. 150 N.H. 190, 191, 264 
Mass. 424. 

2. Tex.—Gartman v. Hedgpeth, 167 
S.W.2d 139, 138 Tex. 73, 138 A.L.R. 
666 . 

3. Iowa.—Wisner v. Nichols, 143 N. 
W. 1020, 165 Iowa 16—Wallace v. 
Homestead Co., 90 N.W. 835, 117 
Iowa 348. 

4. Mo.—State v. Pardo, App., 180 

S.W. •678, affirmed. Sup., 190 S.W. 
264. 

Tex.—^Harris v. Santa Fe Townsite 
Co., 126 S.W. 77, 68 Tex.ClV.App. 
506. 

5. Mo.—State v. Pardo, App., 180 S. 
W. 578, affirmed. Sup., 190 S.W. 
264. 

Tex.—^Harris v. Santa Pe Townsite 
Co., 125 S.W. 77, 68 Tex.Civ.App. 
606. 

6. Iowa.—Wisner v. Nichols, 143 N. 
W. 1020, 166 Iowa 15—Wallace v. 
Homestead Co., 90 N.W. 835, 117 
Iowa 348. 

7. Tex.—^Atchley v. State, 120 S.W. 
1010, 56 Tex.Cr. 669. 

36 C.J. p 1148 note 26. 

8. Tex.—^Atchley v. State, supra. 


9. U.S.—^Berg v. Printers' Ink Pub. 
Co., D.C.N.Y., 64 P.2d 795, affirmed, 
C.C.A., 141 P.2d 1022—Maas v. Na¬ 
tional Casualty Co., C.C.AMd., 97 
P.2d 247—Phillips v. Union Indem¬ 
nity Co., C.C.A.S.C., 28 P.2d 701. 
Cal.—Washer v. Bank of America 
Nat. Trust & Savings Ass’n, 136 P. 
•2d 297, 21 Cal.2d 822, 156 A.I 1 .R. 
1338—^Bates v. Campbell, 2 P.2d 
383, 213 Cal. 438. 

Conn.—^Ventresca v. Kissner, 136 A 
90, 106 Conn. 633. 

Del.—Corbett v. American Newspa¬ 
pers, 6 A.2d 246, 1 Terry 10—Gor¬ 
don V. News-Journal Co., 176 A. 
667, 6 W.W.Harr. 696. 

Ill.—^People V. Spielman, 149 N.B. 
466, 318 Ill. 482—Kimball v. Ryan, 
283 IlLApp. 466—McDonald v. Chi¬ 
cago Daily News Pub. Co., 252 Ill. 
App. 61. 

Ky.—Sweeney & Co. v. Brown, 60 S. 

W.2d 381, 249 Ky. 116. 

Md.—Bowie v. Evening News, 129 
A. 797, 148 Md. 569. 

Mich.—Belknap v. Ball, 47 N.W. 674, 
83 Mich. 583, 21 Am.S.R. 622, 11 L. 
R.A. 72. 

N.Y.—Devany v. Quill, 64 N.Y.S.2d 
733, 187 Misc. 698—Ross v. MePad- 
den Publications, 22 N.Y.S.2d 519, 
174 Misc. 1019—Schwimmer v. 
Fox. 271 N.Y.S. ‘SB, 150 Misc. 662, 
affirmed 271 N.Y.S. 1099, 24.2 App. 
Div. 625—Hills v. Press Co., 202 N. 
Y.S. 678, 122 Misc. 212, affirmed 
209 N.Y.S. 848, 214 App.Dlv. 752. 
N.D.—^Ellsworth v. Martindale-Hub- 
bell Law Directory, 268 N.W. 400, 
405, 66 N.D. 578. 

Ohio.—Westropp v. E. W. Scripps 
Co., 59 N.E.2d 206, 76 Ohio App. 
463. 

Pa.—Sarkees v. Warner-West Corpo¬ 
ration, 37 A.2d 644, 349 Pa. 365. 
Tex.—Montgomery Ward & Co, v. 
Peaster, Civ.App., 178 S.W.2d 302— 


O’Connor v, Dallas Cotton Ex¬ 
change, Clv.App., 15C S.W.2d 266— 
Snider v. Leathorwood, Clv.App., 
49 S.W.2d 1107, error dismissed. 
Va.—Guide Pub. Co. v. Putrell, 7 S.E. 
2d 133, 175 Va. 77. 

W.Va.—Parker v. Appalachian Elec¬ 
tric Power Co., 30 S.B.2d 1, 126 W. 
Va. G66. 

Wls.—^ICassowltz V. Sentinel Co., 277 
N.W. 177, 226 Wis. 468. 

36 aJ. p 1148 note 28. 

“It is the office of an innuendo 
to define the defamatory meaning 
which the plaintiff sets on the 
words; to show how they come to 
have that defamatory meaning; and 
also to show how they relate to the 
plaintilT, whenever that Is not clear 
on the face of them.”—Central Ari¬ 
zona Light & Power Co. v. Akers, 46 
P.2d 126, 131, 45 Arlz. 626. 

“The office of an Innuendo is to 
deduce inferences from premises al¬ 
ready stated, not to state the prem¬ 
ises themselves.”—Voris v. Street & 
Smith Publications, 71 N.E.2d 338, 
339, 330 lll.App. 409. 

10. Ga.—^Aiken v. Constitution Ihib. 
Co., 33 S.E.2d 555, 72 Ga.App. 260. 

11. Ky.—Sweeney & Co. v. Brown, 
60 S.W.2d 381, 249 Ky. 116. 

12. R.I.—^Del Ponte v. Socleta Itali- 
ana Di M. S. Ouglielmo Marconi, 
60 A. 237, 239, 27 R.I. 1, 114 Am. 
S.R. 17, 70 L.R.A. 188. 

13. R.I.—Del Ponte v. Socleta Itall- 
ana Di M. S. Guglielmo Marconi, 
supra. 

36 C.J. p 1148 note 31. 

14. N.C.—Reeves v. Wynn, 1 S.B. 
448, 97 N.C. 246, 2 Am.S.R. 287. 

16. Mo.—State v. Shepherd, 76 S.W. 

79, 177 Mo. 205, 99 Am.S.R. 624. 
36 C.J. p 1148 note 36. 
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n. CIVIL LIABILITY FOB PEBSONAL DEFAMATION 
A. WOEDS AND ACTS ACTIONABLE 


!• In Genebal, 


§ 4. Right to Protection from Defamation 

Everyone has the right to the enjoyment of good 
reputation, of which no one may deprive him through 
falsehood and malice without liability therefor. 

Everyone has the right to the enj'oyment of a 
good reputation, unassailed;!® and no one may de¬ 
prive him thereof through falsehood and malice 
without liability to him for the injury.!^ This 
right is a valuable privilege,!® of ancient origin,!® 
and necessary to human society.®® 

Accordingly, notwithstanding the right of free 
expression,®! one who issues slanderous utterances 
and libelous publications is liable therefor;®® and 
whatever a man publishes he publishes at his own 
peril.®® 


The right to recover for damages to reputation 
may not be abridged by statute.®^ 

§ 5. General Classification and Actionable 
Character of Words 

Words are either actionable or not actionable, and 
the foundation of an action for defamation is the In¬ 
jury done to reputation. 

Words are either actionable or not actionable;®® 
and not every charge against an individual will 
sustain a suit for damages.®® Actionable words are 
such as naturally imply damage.®*^ 

It is generally held that the foundation of an 
action for defamation is the inj’ury done to repu¬ 
tation,®® that is, injury to character in the opinion 


16. Ga.—^Ajouelo v. Auto-Soler Co., 
6 S.E.2d 415, 61 GsuApp. 216. 

^'FersoxLal Beonritsr” 

(1) “Personal rights*' include “per¬ 
sonal security,** which consists in a 
person*s legal and uninterrupted en¬ 
joyment of his life, his limbs, his 
body, his health, and his reputation; 
and the inherent rights of “personal 
security** are not confined to securi¬ 
ty from violence done to the body, 
but Include also the preservation of 
every person's good name against 
slander.—^Puller v. Edwards, 22 S.E. 
2d 26, 180 Va. 191. 

(2) Bight to enjoyment of good 
reputation as within constitutional 
guaranty of personal security see 
Constitutional Law S 205. 

Bight to privacy distinguished 
The fundamental difference be¬ 
tween a right to “privacy** and a 
right to freedom ftrom “defamation** 
is that the former directly concerns 
one's own peace of mind whereas the j 
latter concerns primarily one's rep-^ 
utation.—^Themo v. New England 
Newspaper Pub. Co., 27 N.E.2d 753, 
306 Mass. 54. 

17. Md.—^Bowie v. Evening News, 
129 A. 797, 148 Md. 569. 

Tex.—^Renfro Drug Co. v. Lawson, 
160 S.W.2d 246, 138 Tex. 434, 146 
AL.R. 732. 

The policy of the law is to pro¬ 
tect the reputation, or the good 
name, of the citizen against the de- 
famer.—^Ripps v. Herrington, 1 So. 
2d 899, 241 Ala. 209. 

Quasi offense 

Slander is quasi offense and ac¬ 
tionable under statute declaring that 
every a.ct of man causing damage to 
another obliges him by whose fault 


it happened to repair it.—Wisemore 
V. First Nat. Life Ins. Co., 183 So. 
247, 190 La. 1011. 

18. Md.—^Bowie v. Evening News, 
129 A 797, 148 Md. 569. 

19. Ala.—Ooxptm Juris quoted in 
White V. Birmingham Post Co., 
172 So. 649, 651, 233 Ala 547— 
Corpus Juris cited in Marion v. Da¬ 
vis, 114 So. 357, 658, *217 Ala 16. 

20. Ala—Corpus Juris quoted in 
White V. Birmingham Post Co.. 172 
So. 649, 651, 233 Ala 547—Corpus 
Juris dted In Marion v. Davis, 114 
So. 357, 358, 217 Ala 16. 

36 C.J. p 1148 note 39. 

2L N.D.—Rickbeil v. Grafton Dea¬ 
coness Hospital, 23 N.W.2d 247, 
257, 74 N.D. 525. 

Constitutional gruaranties of freedom 
of speech and press as not estab¬ 
lishing exemption from liability 
for libel and slander see Consti¬ 
tutional Law § 213 e. 

“The right of free expression of 
fact or thought has its correlative in 
duty to the one who is the subject 
of such expression and to responsi¬ 
bility for damage occasioned there¬ 
by.**—^Rickbeil v. Grafton Deaconess 
Hospital, supra 

“The public interest does not re¬ 
quire that the right to enjoy a good 
name shall be made subservient to 
the right of free speech.**—^Lancour 
V. Herald & Globe Ass'n, 17 A.2d 
253, 259, 111 Vt. 371, 132 A.L.R. 486. 

22. La—^Kennedy v. Item Co., 3 So. 
2d 175, 197 La 1050. 

Fundamental basis of law of def¬ 
amation is that one is liable for an 
unprivileged communication or pub¬ 
lication of false and defamatory 
matter which Injures reputation of 
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another.—^Laun v. Union Electric Co. 
of Missouri, 166 S.W.2d 1065, 350 Mo. 
572, 144 AL.R. 622. 

23. U.S.—Albi V. Street & Smith 
Publication, C.C.AWash., 140 P.2d 
310. 

S.C.—Jackson v. Record Pub. Co., 
178 S.B. 833, 175 S.C. 211. 

24. Mich.—^McGee v. Baumgartner, 
80 N.W. 21, 121 Mich. 287. 

36 C.J. p 1149 note 42. 

25. Or.—Barnett v. Phelpa 191 P. 
502, 97 Or. 242. 

26. N.J.—^Licciardi v. Molnar, 44 A. 
2d 653, 23 N.J.Mlsc. 361. 

Okl.—Wimmer v. Oklahoma Pub. Co., 
1 P.2d 671, 151 OkL 123. 
Contractual or property rights 
It has been indicated that words 
not interfering with a person's con¬ 
tractual relations and property 
rights are not actionable as libel or 
slander.—^Maze v. Employees* Loan 
Soc.. 114 So. 574, 217 Ala 44. 

27. N.T.—^Morrison v. News Syndi¬ 
cate Co., 287 N.T.S. 451, 247 App. 
Div. 397. 

36 C.J. p 1149 note 44. 

28. U.S.—Grant v. Reader's Digest 

Ass'n, C.C.A.N.T., 151 F.2d 733, 
certiorari denied Reader's Digest 
Ass'n V. Grant, 66 S.Ct. 492, 326 U. 
S. 797, 90 L.Ed. 485—Berg v. 

Printers* Ink Pub. Co., D.C.N.T., 
54 F.Supp. 795, affirmed C.CJL, 141 
P.2d 1022. 

Del.—Snavely v. Booth, 176 A. 649, 6 
W'.W.Harr. 373. 

Ga—^Kaplan v. Edmondson, 22 SJBi. 
2d 343, 68 GaApp. 151—Ajouelo v. 
Auto-Soler Co., 6 S.E.2d 415, 61 
GaApp. 216. 

UL—Yorls V. Street & Smith Publl- 
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§ 5 


of others.29 

Words charged to he defamatory may be classi¬ 
fied into: (1) Those that cannot possibly bear a 
defamatory meaning.30 (2) Those that are rea¬ 
sonably susceptible of a defamatory meaning, as 
well as an innocent one.^i (3) Those that are 
clearly defamatory on their face.32 

Injury to feelings. While the rule may be oth¬ 
erwise where the civil law prevails, ^2 at common 
law mere injury to feelings alone will not consti¬ 
tute the basis of an action,although, as discussed 
infra § 243, it may be considered in assessing the 
damages recoverable where a cause of action oth¬ 
erwise exists. 

Defamatory statements inducing breach of con¬ 
tract to marry. An action for libel or slander, as 
the case may be, will lie against one who by the 


use of slanderous or libelous words concerning one 
of the parties to a contract to marry induces the 
other party to the contract to repudiate it,26 the 
injury so suffered being such special injury as will 
support a libel or slander action for statements not 
actionable per se.^® 

§ 6. -Nondefamatory Words 

Some authorities have held that the charge must 
be defamatory in order to be actionable, but other au¬ 
thorities have held that nondefamatory words occasion¬ 
ing actual damage may be actionable. 

Some authorities have held that the charge must 
be defamatory in its nature in order to support an 
action for defamation,37 and that, if a particular 
publication cannot possibly bear a defamatory 
meaning, it cannot be the foundation for an ac¬ 
tion for defamation.^S Generally speaking, if 


cations, n N.B.-Sd 338, 330 HLApp. 
409. 

Ky.—^Pordson Coal Co. v. Carter, 108 

S. W.2d 1007, 269 Ky. 805. 

La.—Simms v. Clark, App., 194 So. 
123. 

Mass.—^Husrhes v. New England 
Newspaper Pub. Co., 43 N.E.2d 657, 
31,2 Mass. 178—^L3rman v. New 
England Newspaper Pub. Co., 190 
N.E. 542, 286 Mass. 258, 92 A.L.R. 
1124. 

Miss.—Forman v. Mississippi Pub¬ 
lishers Corporation, 14 So.2d 344. 
196 Miss. 90, 148 A.L.H. 469. 

N.J.—Cole V. Richards, 158 A. 466, 
108 N.J.Law 356. 

N.T.—^Kimmerle v. New York Eve¬ 
ning Journal, 186 N.E. 217, 262 N. 

T. 99—Birmingham y. Daily Mir¬ 

ror, 23 N.T.S.2d 649, 175 Misc. 372, 
affirmed 26 N.Y.S.,2d 998, 261 App. 
Div. 838—^Ross v. MaePadden Pub¬ 
lications. 22 N.Y.S.2d 619, 174 

Misc. 1019—^Hall v. Binghamton 
Press Co., 29 N.Y.S.2d 760, re¬ 
versed on other grounds S3 N.Y.S. 
2d 840, 263 App.Div. 403, affirmed 
70 N.B.2d 637, 296 N.Y. 714. 

Okl.—Tulsa Tribune Co. v. Right, 
50 P.2d 860, 174 Okl. 369—Wiley v. 
Oklahoma Press Pub. Co., 233 P. 
224, 106 Okl. 52. 

Tex.—Lyle v. Waddle. 188 S.W.2d 
770, 144 Tex. 90—Snider v. Leath- 
erwood, Civ.App., 49 S.W.2d 1107, 
error dismissed. 

36 C.J. p 1149 note 48. 

‘‘SeputatioiLr’ ^^oharactex” 

The reputation of a person Is the 
estimate in which he is held by the 
public in the place where he is 
known, and In an action to recover 
damages for injury to reputation, 
“character*' Is considered practical¬ 
ly synonymous with reputation.— 
Reed V. Real Detective Pub. Co., 162 
P.2d 133, 139, 63 Arlz. 294. 

29« Minn.—Lydiard y« Daily News 


Co., 124 N.IV. 985, 110 Minn. 140, 
19 Ann.Cas. 985. 

36 ax p 1149 note 49. 

30. Minn.—Corpus Xuris cited in 

Brill V. Minnesota Mines, 2.74 N. 
W. 631, 633, 200 Minn. 454. 

N.C.—Flake v. Greensboro News Co., 
195 S.B. 55, 212 N.C. 780. 

Okl.—^IVimmer v. Oklahoma Pub. Co., 
1 P.2d 671. 151 Okl. 123—Oklaho¬ 
ma Pub. Co. V. Gray, 280 P. 419, 
138 Okl. 71. 

36 C.J. p 1149 note 46. 

31. Minn.— Corpus Juris cited In 

Brill V. Minnesota Mines, 274 N.W. 

631, 633, 200 Minn. 454. 

N.C.—^Plake v. Greensboro News Co., 

195 'S.B. 55, 212 N.C. 780. 

Okl.—^Wimmer v. Oklahoma Pub. Co., 
1 P.2d 671, 151 Okl. 123—Oklahoma 
Pub. Co. V. Gray, 280 P. 419, 138 
Okl, 71. 

36 G.J. p 1149 note 46. 

32. Minn.— Corpus Juris cited in 

Brill V. Minnesota Mines, 274 N. 
W. 631, 633, 200 Minn. 454. 

N.C.—Flake v, Greensboro News Co., 

196 S.E. 55, 21.2 N.C. 780. 

Okl.—^Wimmer v. Oklahoma Pub. Co., 
1 P.2d 671. 161 Okl. 123—Oklahoma 
Pub. Co. V. Gray, 280 P. 419, 138 
Okl. 71. 

36 C.J. p 1149 note 47. 

33. La.—Vicknair y. Daily States 
Pub. Co., 96 So. 529, 163 La. 677— 
Tuyes v. Chambers, 81 So, 265, 144 
La. 723. 

34. Miss.—^Forman y. Mississippi 
Publishers Corporation, 14 So. 2d 
344, 195 Miss. 90, 148 A.L.R. 469. 

N.Y.—^Hansen v. Dethridge, 67 N.Y.S. 
2d 168. 

Ohio,—^Lakin v. Gun, Wright p 14. 

Okl.—Tulsa Tribune Co. v. Knight, 
60 P.2d 360, 174 Okl. 869—Wiley v. 
Oklahoma Press Pub. Co., 283 P. 
224, 106 Okl. 52. 

36 CJ. p 1149 note 62, 
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35. Ind.—^Leonard v. Whetstone, 68 
N.E. 197, 34 Ind.App. 383, 107 Am. 
S.R. 252. 

Iowa.—Nelson v. Melvin, 10 N,W.2d 
685. 

Mass.—Conway y. O'Brien. 169 N. 
B. 491, 260 Mass. 425, 73 A.L.R 
1448. 

N.J.—Minsky v. Satensteln, 143 A 
512, 6 N.J.Misc. 978. 

N.Y.—Ryther v. Lefforts, 250 N.Y.S. 

699, 232 App.Div. 652. 

Pa.—Lowenstein v. McGowan, 5 Pa 
Dist. & Co. 5. 

Wis.—Ableman v. Holman, 208 N.W. 
889, 190 Wis. 112, 47 AL.R. 440. 

36. Neb.—Homan y. Hall, 166 N.W. 
881, 102 Neb. 70, L.R.A.1918C 1195. 

Pa—Maxwell y. Eastman, 19 Pa 
Dist. & Co. 268. 

37. Minn.—Marudas v. Odegard, 10 
N.W.2d 233, 215 Minn, 367. 

N.Y.—Connelly v. McKay, 28 N.Y.S.2d 
2d 327, 176 Misc. 686, 

Tex.—Snider v. Leatherwood, Civ. 
App., 40 «.W.2d 1107, error dis¬ 
missed. 

36 C.J. p 1149 note 56. 
l^blloatlou based on defamatory 
source 

If a motion picture is not libelous, 
it is immaterial that the source of 
the plot and characters was a stage 
play which was based on a book 
which was libelous.—Wright ▼. 

K O. Radio Pictures D.C.Mass., 65 
F.Supp. 639. 

38. U.S.—^Maas V. National Casual¬ 
ty Co., C.C.A.Md., 97 P.2d 247. 

Del.—Gordon v. News-Journal Co., 
176 A 667, 6 W.W.Harr. 896. 

Ga.—^Kaplan v. Edmondson, 22 S.B. 

2d 343, 68 Ga.App. 151. 

Ky.—Sweeney & Co. v. Brown, 60 S. 

W.2d 381, 249 Ky. 116. 

N.Y.—Connelly y. MKay, 28 N.Y.S.2d 
327, 1.76 Misc. 685. 

Tex.—Skillern. y. Brookshire, CJv. 
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words are not actionable, falsehood and malice can¬ 
not make them so.*® 

However, it has also been held that words oc¬ 
casioning actual damage may be actionable wheth¬ 
er or not they are defamatory;^® that, even though 
the words are not defamatory, if they are false, 
an action may lie to recover such special damage 
as is the natural and proximate, although not the 
necessary, consequence of the wrongful act com¬ 
plained of.^^ The action in such case is not tech¬ 
nically an action for libel or slander if the words 
are not defamatory,^^ but rather one in the nature 
of an action for malicious wrong or malicious in¬ 
jury,4* or an action, as designated by common law, 
on the case.^4 

Nondefamatory under circumstances. Since ac¬ 
tionable defamation is based on injury done to rep¬ 
utation or character in the opinion of others, as 
considered supra § 5, where defamatory words are 
used under circumstances not intended to convey a 
defamatory meaning, and are not understood by the 
hearer or reader to have a defamatory meaning, 
they are not actionable.^® Words which, unex¬ 
plained by extraneous circumstances, would be ac¬ 
tionable, may prove to be harmless and not action¬ 
able when so explained.^® 


§ 7. -Defamatory Words in General 

All defamatory words may be made the basis of 
an action to recover the special damage which Is proved 
to have resulted from their utterance. 

Except in so far as defamatory words may be 
nondefamatory under circumstances, as discussed 
supra § 6, all defamatory words may be made the 
basis of an action to recover the special damage 
which is proved to have resulted from their utter- 

ance.-^^ 

§ 8. — Actionable per Se or per Quod; 
Absence of Injiury 

a. In general 

b. Distinction between oral and written 

words 

a. In General 

In general, defamatory words may be divided Into 
those that are actionable per se, which on their face 
and without the aid of extrinsic proof are recognized 
as Injurious, and those that are actionable per quod, 
as to which the injurious character appears only In 
consequence of extrinsic facts. 

Defamatory words may be divided into those that 
are actionable per se, and those that are actionable 
per quod,^* depending on the nature of the charge 


App., 58 S,W,2d 644—^Houston 
Chronicle Pub. Co. v. Thomas, Civ. 
App., 262 S.W. 248. 

Wis.—Woods V. Sentinel-News Co., 
258 N.W. 166, 216 Wis. 627. 

36 C.J. p 1149 note 67. 

imiess langruag'e is reasonably sns. 
oeptible of defamatory meaninsr* it is 
not libelous.—Deen v. Snyder, Tex. 
Civ.App., 67 S.W.2d 338. 

XiibelOTUB per se 

In order for an article to be libel¬ 
ous per se, the words used must be 
defamatory.—Sheridan v. Davies, 31 
P.2d 61, 139 Kan. 256. 

39. Mass.—Colby Haberdashers v. 
Bradstreet Co., 166 N.E. 550, 267 
Mass. 166. 

Minn.—Marudas v. Odegrard, 10 N.W. 

2d 233, 215 Minn. 367. 

36 C.J. p 1149 note 56. 

Necessity of falsity and malice gen¬ 
erally see infra §§ 74, 76. 

40. Ala,—Harrison v. Burger, 103 
So. 842, 212 Ala. 670. 

Minn.—^Marudas v. Odegard, 10 N.W. 

2d 233, 215 Minn. 357. 

N.Y.—De Pasquale v. Westchester 
Newspaper Co., « N.T.S.2d 829, 170 
Misc. 268. 

Va.—M. Rosenberg & Sons v. Craft, 
29 S.E.2d 375, 182 Va. 612, 161 A. 
L.R. 1096. 

36 C.J. p 1149 note 58. 

‘‘That an action will lie for writ¬ 
ten'or oral falsehoods, not actionable 


per se nor even defamatory, where 
they are maliciously published, 
where they are calculated in the or¬ 
dinary course of things to produce, 
and where they do produce, actual 
damage, is established law.”—Gale 
V. Ryan, 31 N.Y.S.2d 732, 734, 263 
App.Div. 76. 

41, Cal.—^Bartlett v. Federal Out¬ 
fitting Co., 24 P-2d 877, 133 Cal. 
App. 747. 

Ill.—^Hudson V. Slack Furniture Co., 
47 N.B.2d 502, 318 IlLApp. 16. 

36 C.J. p 1150 note 59. 

42- N.Y.—Gale v. Ryan, 31 N.Y.S. 

2d 732, 263 App.Div. 76. 

36 C.J. p 1150 note 60. 

43. Okl.—Kee v. Armstrong, 182 P. 
494, 75 Okl. 84, 5 A.L.R. 1349. 

44. Minn,—Marudas v. Odegard, 10 
N.W.2d 233, 215 Minn. 357. 

N.Y.—^De Pasquale v. Westchester 
Newspapers, 8 N.Y.S.2d 829, 170 
Misc. 268. 

36 C.J. p 1150 note 62. 

“Such an action is not one of li¬ 
bel or of slander, but cui action on 
the case for damage wilfully and in¬ 
tentionally done without Just occa¬ 
sion or excuse, analogous to an ac¬ 
tion for slander of title.”—Gale v. 
Ryan, 31 N.Y.S.2d 732, 734, 263 App. 
Div. 76. 

45. Me.—^Haynes v. Haynes, 29 Me. 
247. 


Miss.—^Taylor v. Standard Oil Co., 
186 So. 294, 184 Miss. 392. 

46. Mo.-—Smith v. Missouri Jldell- 
ty & Casualty Co., 177 S.W. 737, 
190 Mo.App. 447. 

36 C.J. p 1150 note 68. 

IDOCatiial reozimlnation 
Uncomplimentary remarks to 
plaintiff and her daughter intimat¬ 
ing theft and worthlessness, part of 
mutual recrimination under stress of 
great excitement causing no dam¬ 
ages, were held not ground for re¬ 
covery.—Rees V. Barras, 6 La-App. 
637. 

47. Del.—Cameron v. Cockran, 42 A. 
464. 16 Del. 166. 

36 C.J. p 1150 note 69. 

4& Ala.—White v. Birmingham Post 
Co., 172 So. 649, 283 Ala. 647. 
Colo.—^Knapp v. Post Printing & 
Publishing Co., 144 P.2d 981, 111 
Colo. 492. 0 

Fla.—^Budd V. J. Y. Gtooch Co., 27 So. 
2d 72—Corpus Juris quoted In 
Commander v. Pedersen, 166 So. 
337, 339,. 340, 116 Fla. 148—Piplack 
V. Mueller, 121 So. 459, 97 Fla. 
440. 

Kan.—^Thompson v. Osawatomle 
Pub. Co., 166 p.2d 606, 169 Kan. 
562. 

Ky.—Smith v. Mustaln, 276 S.W. 164, 
210 Ky. 445, 44 AL.R. 386. 

Mo.—^Eby V. Wilson, 289 S.W. 689, 
316 Mo. 1214, 50 A.L..R. 268, fol- 
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embodied in the words.^^ Defamatory words ac- usual and natural signification, but only in conse- 
tionable per se are those which on their face and quence of extrinsic facts, showing the circum- 
without the aid of extrinsic proof are recognized stances under which they were said or the damages 
as injuriousbut if the injurious character of which resulted to the defamed party therefrom, 
the words appears, not from their face in their they are not defamatory per se,®^ and in such cases, 


lowed in 289 S.W. 645, S15 Mo. 
1214, 60 A.L.K. 268. 

N.D.—^Ellsworth v. Martindale-Hub- 
bell Law Directory, 268 N.W. 400, 
66 N.D. 678. 

S.C.—^Norton v. Great Atlantic & Pa¬ 
cific Tea Co., 198 S.B. 126, 184 S. 

C. 625. 

36 C.J. p 1150 note 72. 

49. Conn.—Ventresca v. Kissner, 
136 A. 90, 105 Conn. 638. 

EzaminatloiL of statement 
Whether statement allegred to be 
defamatory is libelous per se must 
be determined from examination 
thereof.—^Holway v. World Pub. Co., 
44 P.2d 881, 171 Okl. 306—Wimmer 
V. Oklahoma Pub. Co., 1 P.2d 671, 
151 Okl. 123—Fite v. Oklahoma Pub. 
Co., '293 P. 1073, 146 Okl. 160— 
Oklahoma Pub. Co. v. Gray, 280 P. 
419, 138 Okl. 71. 

50. U.S.—^Browder v. Cook. D.C.Ida- 
ho, 69 P.Supp. 225— Corpus JTnxls 
cited in Keller v. Safeway Stores. 

D. C.Mont. 16 F.Supp. 716, 719. 
Ala.—White v. Birmingham Post Co.. 

172 So. 649, 233 Ala. 547. 

Colo.—Knapp v. Post Printing & 
Publishing Co., 144 P.2d 981, 111 
Colo. 492. 

Del.—^Zanker v. Lackey, 128 A. 378, 
2 W.W.Harr. 688. 

Pla.—^Harriss v. Metropolis Co., 160 
So. 205, 118 Fla. 8’26—Johnson v. 
Finance Acceptance Co. of Georg¬ 
ia, 159 So. 364, 118 Fla. 897— Cor¬ 
pus jraiis anoted In Commander v. 
Pedersen, 156 So. 337, 339, 341, 
116 Fla. 148—Piplack v. Mueller, 
121 So. 469, 97 Fla. 440. 

Kan.—Oorpns Juris cited in Jerald 
V. Huston, 242 P. 472, 474, 120 
Kan. 3. 

Ky.—Smith v. Mustain, 276 S.W. 
164, 210 Ky. 445, 44 A.L.R. 386— 
Holman v. Plumlee, .267 S.W. 221, 
206 Ky. 276. 

Ho.— Corpus Juris cited in Conrad 

V. Ailis-Chalmers Mfg. Co., 73 S. 

W. 2d 438, 446, '228 Mo.App. 817. 
Hont.—^Keller v. Safeway Stores, 108 

P.2d 605, 111 Mont. 28—Corpus Ju¬ 
ris cited in Manley v. Harer, 235 
P. 767, 758, 73 Mont. 253. 

Neb.—^Nelson v. Rosenberg, 280 N.W. 
229, 135 Neb. 34. 

N.Y.— Devany v. Quill, 64 N.Y.S.2d 
733. 

N.C.— Corpus Juris cited In Roth v. 
Greensboro News Co., 6 S.B.2d 882, 
888, 217 N.C. 13— Corpus Juris cit¬ 
ed in Flake v. Greensboro News 
Co., 196 S.E. 66, 69, 212 N.C. 780. 
N.D.—^Ellsworth v. Martindale-Hub- 
bell Law Directory, ,268 N.W. 400, 
66 N.D. 678. 


Okl.—Lindley v. Delman, 26 P.2d 
751, 166 Okl. 165—Wimmer v. 

Oklahoma Pub. Co., 1 P.2d 671, 151 
Okl. 123. 

S.C.—Norton ▼. Great Atlantic & Pa¬ 
cific Tea Co., 193 S.B. 126, 184 S.C. 
626. 

Tenn.—Sweeney v. Newspaper Print¬ 
ing Corporation, 147 S.W.2d 406, 
177 Tenn. 196—^Hinson v. Pollock, 
15 S.W.2d 737, 169 Tenn. 1—Wil¬ 
son V. Gadd, 4 Tenn.App. 683. 

36 C.J. p 1160 note 73. 

Actionable character of imputations 
in: 

Libelous form generally see infra 
8 13. 

Slanderous form generally see in¬ 
fra § 14. 

Construction without explanations 
The court must, in determining 
whether an article is libelous per se, 
construe the article alone, stripped 
of all insinuations, innuendo, collo- 
Quium, and explanatory circumstanc¬ 
es, and to be libelous per se the ar¬ 
ticle must be defamatory on its face. 
Cal.—^Peabody v. Barham, 126 P.2d 
668, 52 Cal.App.2d 581. 

Ill.—La Grange Press v. Citizen 
Publishing Co., 262 Ill.App. 482. 
Iowa.—^Miller v. First Nat. Bank, 264 
N.W. 272, 220 Iowa 1266—Shaw 
Cleaners & Dyers v. Des Moines 
Dress Club, 246 N.W. 231, 216 

Iowa 1130, 86 A.L.R. 839. 

Ky.—Towles v. Travelers Ins. Co., 
137 S.W.2d 1110, 282 Ky. 147— 
Sweeney & Co. v. Brown, 60 S.W. 
2d 381, 249 Ky. 116. 

N.C.—^Flake v. Greensboro News Co., 
195 S.E. 66, 212 N.C. 780. 

N.D.—Ellsworth v. Martlndale-Hub- 
bell Law Directory, 268 N.W. 400, 
66 N.D. 578. 

Okl.—Tulsa Tribune Co. v. Kight, 
60 P.2d 360, 174 Okl. 369—^Holway 
V. World Pub. Co., 44 P.2d 881, 171 
Okl, 306—Marland Refining Co. v. 
Harrel, 31 P.2d 121, 167 Okl. 548— 
Tulsa Tribune Co. v. Dixon, 17 
P.2d 470, 161 Okl. 196—^Wimmer v. 
Oklahoma Pub. Co., 1 P-2d 671, 151 
Okl. 123—Fite v. Oklahoma Pub. 
Co., 293 P. 1073, 146 Okl. 150—Wi¬ 
ley V. Oklahoma Press Pub. Co., 
233 P. *224, 106 Okl. 62. 

Judioi^ notice of injurious charac¬ 
ter 

Libelous words, injurious charac¬ 
ter of which is fact of common no¬ 
toriety, of which court takes Judicial 
notice, are “actionable per se.” 

Fla.—^Johnson v. Finance Acceptance 
Co. of Georgia, 159 So. 864, 118 
, Fla. 397. 


Kan.—Thompson v. Osawatomie Pub. 

Co., 166 P.2d 606, 159 Kan. 562. 
Mont.—Griffin v. Opinion Pub. Co., 
138 P.2d 580, 114 Mont. 502. 
l^aaguage which necessarily caus¬ 
es damage to person whose affairs it 
concerns is libelous per se, since its 
publication confers prima facie righr 
of action.—Miller Ins. Agency v. 
Home Fire & Marino Ins. Co. of Cal¬ 
ifornia, 51 P.2d 628, 100 Mont. 551. 
Presumption of law 

In order to render words libeloas 
per se, the words must be of sucli 
character that a presumption of law 
will arise therefrom that plaintiff 
has been degraded in the estimation 
of his friends or of the public or has 
suffered some other loss either in 
property, character, reputation, ov 
business or in his domestic or soda] 
relations.—Whitaker v. Sherbrook 
Distributing Co., 200 B.E. 848, 189 S. 
C. 243. 

Reference to other documents 
Where character or contents of a 
document of specified number on file 
in a public office was not disclosed 
by published newspaper articles, the 
document could not be taken into ac¬ 
count in determining whether the 
articles were actionable per se.— 
Griffin v. Opinion Pub. Co., 138 P.2d 
580, 114 Mont. 502. 

Term <‘per se*’ in libel or slander 
means by itself, simply as such, and 
is applied to words which are ac¬ 
tionable because they, of themselves 
without anything more, are oppro¬ 
brious. 

Mont.—^Miller Ins. Agency v. Home 
Fire & Marine Ins. Co. of Cali¬ 
fornia, 51 P.2d 628, 100 Mont 651. 
Okl.—Wimmer v. Oklahoma Pub. Co., 

1 P.3d 671, 151 Okl. 123—Fite v. 
Oklahoma Pub. Co., 293 P. 1073, 
146 Okl. 160—Hargrove v. Okla¬ 
homa Press Pub. Co., 2^5 P. 635, 
130 Okl. 76. 

Within definition of Uhel 
Written communications which on 
their face and without aid of any ex¬ 
trinsic matter come within definition 
of libel are called “libelous per se.” 
—^Ilitzky V. Goodman, 112 P.2d 860, 
67 Ariz. 216. 

51. XJ.S.—Corpus Juris cited lu Kel¬ 
ler V. Safeway Stores, D.C.Mont., 
16 F.Supp, 716, 719. 

Ala.—White v. Birmingham Post Co., 
172 So. 649, 233 Ala. 547. 

Colo.—^Knapp v. Post Printing & 
Publishing Co., 144 P.2d 981, 111 
Colo. 492. 

Del.—^Zanker v. Lackey, 128 A. 373, 

2 W.W.Harr. 688. 
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as considered infra § 162, the words are said to special.®^ “General” and “special” damages are 
require an innuendo. It has been held that words, defined and distinguished infra § 240. 

defamatory per se, must be sus- defamatory per se carry the presumption 

ceptible of but one meanmg,®^ and that an oppro- g 217, of damages, in- 

nous one. g 2 ^ 2 , and of malice, infra § 76, unless pub- 

No strict rule of law may be laid down in dis- on a privileged occasion, infra §§ 100, 101. 

tinguishing between publications that are defama- Words which are defamatory per se do not need an 
tory per se and those that are defamatory per innuendo, as discussed infra § 162; and, conversely, 
quod.5« The distinction is based on a rule of evi- which do need an innuendo are not defama- 

dence,®® since the difference between them is as to pc*’ se, but per quod.®® 

the proof required as to any resulting injury.®® It Words used in a publication, even if not action- 
rests on the fact that the law recognizes two class- able in and of themselves, may become actionable, 
es of damages in suits for defamation, general and as where, under the circumstances and in the con- 


Pla.—Johnson v. Finance Acceptance 
Co. of Georgrla, 159 So. 364, 118 
Fla. 397—Piplack v. Mueller, 121 
So. 469, 9.7 Fla. 440. 

Ky.—Smith v. Mustaln, 276 S.W. 164, 
210 Ky. 446, 44 A.L..R. 386. 

Minn.—^Echtemacht v. Kinfir, 269 N. 
W. 684, 194 Minn. 92—^Ten Broeck 
V. Journal Printing: Co., 20? N.W, 
497, 166 Minn. 173. 

Mont.—^Keller v. Safeway Stores, 108 
P.2d 606, 111 Mont. 28—Corpus Ju¬ 
ris cited iu Manley v. Barer, 235 
P. 767, 768, 73 Mont. 263. 

N.C.—^Flake v. Greensboro News Co., 
195 S.B. 66, 212 N.C. 780. 

N.D.—Ellsworth v. Martlndale-Hub- 
bell Law Directory, 268 N.W. 400, 
66 N.D. 678. 

S. C.—Norton v. Great Atlantic & Pa¬ 
cific Tea Co., 193 S.E. 126, 184 S.C. 
625. 

Tenn.—Sweeney v. Newspaper Print¬ 
ing: Corporation, 147 S.W.2d 406, 
177 Tenn. 196—Wilson v. Gadd, 4 
Tenn.App. 682. 

36 O.J. p 1160 note 74. 

Necessity of proof of special dasn- 
agre 

Defamatory words, actionable per 
quod, are those actionable only on 
allegration and proof of special dam¬ 
age.—^Klueuder v. Semann, 212 N.W. 
326, 203 Iowa 6i8. 

This class of cases embraces all 
those in which untruthful state¬ 
ments are not deemed in law to be 
necessarily damaging, but can be 
and are shown to have been dam¬ 
aging in particular case by reason 
of special circumstances set out in 
declaration.—^Devany v. Quill, 64 N. 

T. S.2d 733. 

52. D.a—^Lane v. Washington Dally 
IStews, 85 P.2d 322, 66 App.D.C. 245. 
Mont.—^Miller Ins. Agency v. Home 
Fire & Marine Ins. Co. of Cali¬ 
fornia, 61 P.2d 628, 100 Mont. 661 
—^Tucker v. Wallace, 3 P.2d 404, 90 
Mont. 369—Woolston v. Montana 
Free Press, 2 P.2d 1020, 90 Mont. 
299—^Manley v. Barer, 235 P. 757, 
73 Mont. 263—Shaffroth v. Trlb-1 
une, 201 F. 271, 61 Mont. 14. { 


N.M.—Corpus Juris cited in Dillard 
V. Shattuck. 11 P.2d 643, 645, 36 N. 
M. 20,2. 

N.C.—^Flake v. Greensboro News Co., 
196 S.E. 66, 212 N.C. 780. 

Or.—Corpus Juris cited in Ruble v. 
Kirkwood, 266 P. 262, 254, 126 Or. 
316. 

53. Cal.—Washer v. Bank of Ameri¬ 
ca Nat. Trust & Savings Ass’n, 
136 P.2d 297, 21 Cal.2d 822, 166 A. 
L.R. 1338. 

Mont—Keller v. Safeway Stores, 108 
P.2d 605, 111 Mont 28—Campbell 
V. Post Pub. Co.. 20 P.2d 1063, 94 
Mont 12—^Burr v. Winnett Times 
Pub. Co., 268 P. 242, 80 Mont 70— 
Rowan v. Gazette Printing Co., 239 
P. 1035, 74 Mont 326. 

Okl.—Tulsa Tribune Co. v. Kight, 60 
P.2d 350, 174 Okl. 369—Holway v. 
World Pub. Co., 44 P.2d 881, 171 
Okl. 306—^Marland Refining Co. v. 
Barrel, 31 P.2d 121, 167 Okl. 648— 
Lindley v. Delman, 26 P.2d 751, 166 
Okl. 166—Owens v. Clark, 6 P.2d 
756, 154 Okl. 108—Wimmer v. Ok¬ 
lahoma Pub. Co., 1 P.2d 671, 161 
Okl. 123—Fite v. Oklahoma Pub. 
Co., 293 P. 1073, 146 Okl. 150—Har¬ 
grove V, Oklahoma Press Pub. Co., 
265 P. 636, 130 Okl. 76. 

Where offending langfuage Is sus¬ 
ceptible of an innocent interpreta. 
tion or has more than one meaning, 
it is not actionable per se, and It 
will not be given a libelous charac¬ 
ter unless such is its plain and obvi¬ 
ous import.—^Peabody v. Barham, 126 
P.2d 668, 6,2 Cal.App.2d 681. 

54. Okl.—Wimmer v . Oklahoma 
Pub. Co., 1 P.2d 671, 161 Okl. 123. 

36 C.J. p 1150 note 77. 

55. Fla—^Budd v. J. Y. Gooch Co., 
27 6o.2d 72—^Johnson v. Finance 
Acceptance Co. of Georgia, 159 So. 
364, 118 Fla 397. 

N.D.—Ellsworth v. Martindale-Bub- 
bell Law Directory, 268 N.W. 400, 
66 N.D. 678. 

36 QJ. p 1150 note 78. 

56. Fla—Johnson v. Finance Ac¬ 
ceptance Co. of Georgia, 169 So. 
364, 118 Fla 397. 
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Kan.—^Thompson v. Osawatomie Pub. 
Co., 156 P.2d 606, 159 Kan. 562. 

N.D.—^Ellsworth v. Martindale-Hub- 
bell Law Directory, 268 N.W. 400, 
66 N.D. 678. 

Tex.—^Express Pub. Co. v. Wilkins, 
Civ.App., 218 S.W. 614. 

57. La—Corpus JUrls cited in San¬ 
tana V. Item Co., 189 So. 442, 446, 
192 La. 819. 

Mont.—tOorpus Juris cited in Man- 
ley V. Barer, 236 P. 767, 769, 73 
Mont 268. 

N.D.—Ellsworth v. Martindale-Bub- 
bell Law Directory, 268 N.W. 400, 
66 N.D. 678. 

36 C.J. p 1161 note 80. 

58. B.S.—Corpus Juris cited in Kel¬ 
ler V. Safeway Stores, D.C.Mont., 
16 F.Supp. 716, 719. 

Ariz.—Corpus Juris cited in Central 
Arizona Light & Power Co. v. Ak¬ 
ers, 46 P.2d 126, 131, 45 Ariz. 626 

Iowa—^Miller v. First Nat. Bank, 264 
N.W. 272, 220 Iowa 1266—Corpus 
Juris quoted in Shaw Cleaners & 
Dyers v. Des Moines Dress dub, 
245 N.W. 231, 238, 215 Iowa 1130, 
86 A.L.R. 839. 

Kan.—Corpus Juris cited in Thomp¬ 
son V. Osawatomie Pub. Co., 156 P. 
2d 606, 508, 169 Kan. 662. 

Ky.—^Towlds V. Travelers Ins. Co., 
137 S.W.2d 1110, 282 Ky. 147— 
Sweeney & Co. v. Brown, 60 S.W. 
2d 381, i249 Ky. 116. 

Mont—^Tucker v. Wallace, 3 P.2d 
404, 90 Mont 369—Corpus Juris 
quoted in Manley v. Barer, 235 P. 
767, 759, 73 Mont 253. 

Neb.—Corpus Juris cited in Hudson 
V. Schmid, 272 N.W. 406, 408, 132 
Neb. 683. 

N.Y.—Tower V. Crosby, 211 N.Y.S. 
671, 126 Mise. 403, reversed on 
other grounds 212 N.Y.S. 219, 214 
App.Div. 392. 

Tex.—Corpus Juris cited in Mont¬ 
gomery Ward & Co. v. Peaster, 
CivA.pp., 178 S.W.2d 802, 806. 

Wis.—Corpus Juris quoted in Kas- 
sowltz V. Sentinel Co., 277 N.W. 
177, 180, 226 Wis. 468. 

86 C-J. p 1151 note 97. 
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nection in which they were used, they convey a 
hidden and covert defamatory meaning and are im- 
derstood in such sense by the person or persons 
addressed.59 In such cases they become actionable 
per quod, 59 that is, the publication must result in 
special damage to the party complaining and 
as discussed infra §§ 170, 262, special damages 
must be alleged and proved. 

Under civil law. The technical distinctions of 
the common law as to the words actionable per 
se and not actionable per se do not obtain where 
the civil law prevails, 52 and no distinction is made 
between words actionable per se and words action¬ 
able only with reference to a special damage.53 

Under statutes. Where '‘libel’* is defined by stat¬ 
ute, the statutory definition governs, and any lan¬ 
guage which is fairly included in such definition is 
libelous54 per se.55 It has also been held, where 
libel is defined by statute, that in order to be 
libelous per se it is necessary that the writing on 
its face fall within the statutory definition of li- 
bel.56 In some jurisdictions words within the stat¬ 
utory definition of libel are held actionable without 


allegation or proof of special damage, even if the 
words are not actionable per se but actionable by 
force of extrinsic facts.57 

The statutory definition of criminal libel has been 
held not to abrogate the common-law distinction 
in civil actions between libel per sc and libel per 
quod.58 

Absence of injury. Since the law presumes dam¬ 
ages from the publication of defamatory words ac¬ 
tionable per se and such damages need not be al¬ 
leged or proved, it is not a justification in an ac¬ 
tion for words actionable per se that plaintiff has 
suffered no injury.59 

b. Distinction between Oral and Written Words 

A distinction Is generally recognized between oral 
and written words as actionable per se, and the law 
of libel Is of wider extent than that of slander. 

While it has been broadly stated that the same 
rules, in general, apply to parol as to written 
words,*^® it is generally held that there is a recog¬ 
nized distinction between words spoken and those 
written, with respect to their constituting a ground 
of action per se;7l and, in determining whether 


50. U.S.—Kraft v. New York Herald 
Co., D.C.N.T., $ F.2d 644, affirmed, 
C.C.A., New York Herald Co. v. 
Kraft, 10 P.2d 10’20. 

Ga.—Western Union Telegrrapli Co. v. 
Vickers, 30 S.B.2d 440, 71 Ga.App. 
204—^Brandon v. Arkansas Fuel 
Oil'Co., 12 S.B.2d 414, 64 Ga.App. 
139—Williams v. Bquitable Credit 
Co., 126 S.EI. 865, 33 Ga.App. 441. 
N.Y.—^Balabanoff v. Hearst Consol. 
Publications, 62 N.B.2d 599, 294 N. 
Y. 351—Corpus Jtizls oited in Tow¬ 
er V. Crosby, 211 N.Y.S. 671, 572, 
125 Misc. 403, reversed on other 
grrounds 212 N.Y.S. 219, 214 App. 
Div. 392. 

Okl.—Wimmer v. Oklahoma Pub. Co., 
1 P.2d 671, 161 Okl. 123—Oklahoma 
Pub. Co. V. Gray, 280 P. 419, 138 
Okl. 71. 

Tex.—Southern Pub. Co. v. Poster, 
Civ.App., 36 S.W.2d 231, reversed 
on other grounds, Com.App., 68 S. 
W.2d 1014. 

36 C.J. p 1151 note 98. 

Averment as inducement and coU 
loqulum must be considered, since 
they relate to substance, and not to 
application, of charge.—Tower v. 
Crosby, 211 N.Y.S. 571, 126 Misc. 
403, reversed on other grounds 212 
N.Y.S. 219, 214 App.Div. 892. 

60>. S.C.—Oliveros v. Henderson, 106 
• S.EI. 865, 116 S.C. 77. 

86 C.J. P 1152 note 99. 

61. Kan.—Jerald v. Houston, 261 P. 
851, 124 Kan. 657. 

Ky.—Towles v. Travelers Ins. Co., 


137 S.W.2d 1110, 282 Ky. 147— 
Sweeney & Co. v. Brown, 60 S.W. 
2d 381, 249 Ky. 116—Shaheen v. 
Dorsey, 270 S.W. 462, 208 Ky. 89. 
Va.— HL. Rosenberg & Sons v. Craft, 
29 S.E.2d 375, 182 Va. 512. 161 A. 
D.R. 1096. 

36 C,J. p 1162 note 1. 

Speoial damage as essential 
Where there was no proof of spe¬ 
cial damage caused by newspaper ar¬ 
ticles published by defendant con¬ 
cerning plaintiff, plaintiff was not 
entitled to recover as for libel per 
quod.—Griffin v. Opinion Pub. Co., 
138 P.2d 580. 114 Mont. 502. 

62. La.—Warner v. Clark, 46 lia. 
Ann. 863, 13 So. 203, 21 L.R.A. 502 
—Spotorno v. Pourichon, 4 So. 71, 
40 La.Ann. 423. 

63. L€l—F ellman v, Dreyfous, 17 
So. 422, 47 La.Ann. 907. 

36 C.J. p 1152 note 5. 

64. Tex.—Gulsti v. Galveston Trib¬ 
une, 160 S.W. 874, 106 Tex. 497, 
rehearing overruled 162 S.W. 167, 
105 Tex. 497. 

65. Cal.—Washer v. Bank of Amer-| 
lea Nat. Trust & Savings Ass'n, 
136 P.2d 297, 21 Cal.2d 822, 165 A. 
L.R, 1338—^Harris v. Curtis Pub. 
Co., 121 P.2d 761, 49 Cal.App.2d 
840—^Rosenberg v. J. C. Penney 
Co., 86 P.2d 696, 30 Cal.App.2d 609 
—^Vedovi V. Watson & Taylor, 285 
P. 418, 104 Cal.App. 80. 

Mo.—Seested v. Post Printing & 
Publishing Co., 81 S.W.2d 1046, 826 
Mo. 569—^Becker v. Brinkop, 78 S. 
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’ W.2d 538, 230 Mo.App. 871—Conrad 

V. Allis-Chalmers Mfg. Co., 73 S. 

W. 2d 438, 228 Mo.App. 817. 

36 C.J. p 1152 note 10. 

66. Cal.—Sullivan v. Warner Bros. 
Theatres, 109 P.2d 760, 42 CaLApp. 
2d 660. 

67. Tex.—Guisti v. Galveston Trib¬ 
une, 160 S.W. 874, 106 Tex. 497, 
rehearing overruled 152 S.W. 167, 
106 Tex. 497. 

36 C.J. p 1152 note 14. 

68. Kan.—Jerald v. Houston, 261 P. 
851, 124 ICan. 657. 

69. S.C.—McMeans v. Calhoun, 10 S. 
C.L. 422. 

70. Del.—Snavely v. Booth, 176 A 
649, 6 W.W.HaiT. 378, 

71. Alsu—Marlon v. Davis, 114 So. 
357, 217 Ala. 16, 65 A.L.R. 171. 

Fla.—Corpus Juris quoted in Com¬ 
mander V. Pedersen, 156 So. 637, 
340, 116 Fla. 148. 

Neb.—^Nelson v. Rosenberg, dSO N.W. 
229, 135 Neb. 34. 

N.C.—Corpus Juris cited in Davis 
y. Askings Retail Stores, 191 S.B 
83, 34, 211 N.C. 651. 

Ohio.—Ohio Public Service Co. v* 
Myers, 6 N.E.2d •29, 54 Ohio App. 
40. 

36 C.J. p 1162 note 16. 

Libelous imputations generally see 
infra § 13. 

Slanderous imputations generally see 
infra $ 14. 
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particular words are actionable per se, the same 
rules do not apply to libel as to slander.72 

The law of libel is of wider extent ton that of 
slander ;73 or, stated conversely, the law of slan¬ 
der is much narrower in scope and operation than 
the law of libel.^^ The presumption that words are 
defamatory arises much more readily in cases of 
libel than in cases of slander.75 While whatever 
charge will sustain a suit for slander when the 
words are merely spoken will sustain a suit for li¬ 
bel if they are written or printed and published,73 
defamatory matter printed and published may be 
per se actionable while the same matter orally pub¬ 
lished would not be so.77 

Some of the courts, however, while recognizing 
the rule as established by the authorities, have ex¬ 
pressed a doubt whether this distinction between 
verbal and written or printed slander is well found¬ 
ed in principle.78 The distinction is probably the 
result of some-historical accident ;73 but it has been 
recognized by the courts for centuries^O and it has 
been said to be too well rooted in the law to call 
it in question.*! 

If language spoken is not a charge as to the 
meaning of the writing but is independent lan¬ 
guage in connection with the writing, the language, 
even though slanderous, does. not import the es¬ 
sential of libel into the writing, where the writ¬ 
ing is not libelous per se.** 


S9 

Whether defamatory matter contained in radio 
broadcasts constitute libel or slander is considered 
infra § 121, 

The reasons usually assigned for this distinction 
between written and spoken words are that the 
former is in more permanent form and may be cir¬ 
culated more extensively ton the latter and, there¬ 
fore, is calculated to do much greater injury than 
slander merely spoken;** and further, that a writ¬ 
ten slander requires deliberation and is, therefore, 
more injurious, since a person reducing an accu¬ 
sation to writing is presumed to have satisfied him¬ 
self of its truth.*4 

Defamation of corporation. The distinction be¬ 
tween libel and slander obtains as fully with respect 
to corporations as it does to individuals.** 

§ 9. Construction of Language; Certainty 
and Positiveness 

In determining whether or not particular language 
Is defamatory, the particular facts In each case gov¬ 
ern; and the effect, not the form, of the language is 
the criterion. 

In determining whether or not particular lan¬ 
guage is defamatory, it is impossible to lay down 
any definite rule which will govern in all cases;** 
but the language used and the particular facts and 
circumstances of each case must control.*7 Unless 
there can be no reasonable difference in opinion or 


72. Idaho.—^Dwyer v. Lihert, 167 P. 
651, 30 Idaho 570, Ann.Cas.l91‘8B, 

973. 

Neb.—^Nelson v. Hosenber?, 280 N.W. 
229, 135 Neb. 84. 

N.C.—^Davis V. Askin’s Betail Stores, 
191 S.B. 33, 211 N.C. 561. 

73. Mass.—Hobinson v. Coulter, 102 
N.B. 938, 215 Mass. 566. 

Or.—Reiman v. Pacific Development 
Soc., 284 P. 676, 132 Or. 82. 

74. Ky.—Williams v. Riddle, 140 S. 
W. 661, 145 Ky. 459, 36 D.R.A.,N.S., 

974, Ann.Cas.l913B, 1161. 

Neb.—Nelson v. Rosenberg, 280 N. 

W. 229, 136 Neb. 34. 

76. Mo.—^Hagener v. Pulitzer Pub. 

Co., 158 S.W. 64, 172 Mo.App. 436. 
Pa.—Collins v. Dispatch Pub. Co., 25 
A. 546, 162 Pa. 187, 84 Am.S.R. 636. 

76. Del.—Zanker v. Lackey, 128 A. 
373, 2 W.W.Harr. 688. 

Mass.—^Lynch v. Lyons, 20 N.B-2d 
953, 303 Mass. 116. 

36 C.J. p 1152 note 21. 

77. Del.—^Zanker v. Lackey, 128 A. 
373, 2 W.W.Harr. 688. 

111.—^Hotz V. Alton Telegraph Print¬ 
ing Co., 67 N.B.2d 137, 324 Ill.App. 
1—Wright V. P. W. Wool worth 
Co., 281 IllJLpp. 495. 


Mont—^Liebel v. Montgomery Ward 
& Co., 62 P.2d 667, 103 Mont 870. 
Neb.—Corpus Juris cited iu Nelson 

V. Rosenberg, 280 N.W. 2,29, 230, 
185 Neb. 34. 

N.T.—Ostrowe v. Lee, 176 N.B. 606, 
266 N.T. 36. 

Ohio.—^Bigelow v. Brumley, 87 N.13. 

2d 584, 138 Ohio St 6.74. 

Or.—Reiman v. Pacific Development 
Soc., 284 P. 676, 132 Or. 82. 

S.C.—Riley v. Askin & Marine Co., 
132 S.E. 584, 134 S.C. 198, 46 A.L. 
R. 658. 

36 C.J. p 1152 note 22. 

78. Ga.—Spence v. Johnson, 82 S.B. 
646, 142 Ga. 367, Ann.Cas.l916A 
1195. 

36 C.J. p 1162 note 23. 

79. Ky.—Williams v. Riddle, 140 S. 

W. 661, 145 Ky. 469, 36 L.R.A..N.S., 
974, Ann.Cas.l913B, 1151. 

80. Ky.—Williams v. Riddle, supra. 

81. Ky.—^Baker v. Clark, 218 S.W. 
280, 186 Ky. 816. 

82. Ala.—^McIntyre v. Cudahy Pack¬ 
ing Co., 60 So. 848, 179 Ala. 404. 

83. N.T.—Ostrowe v. Lee, 176 N.B. 
505, 266 N.T. 36. 

86 C.J. p 1163 note 28- 
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84. Cal.—Tonini v. Cevasco, 46 P. 
103, 114 Cal. 266. 

36 C.J. p 1163 note 29. 

85. Ky.—^Axton-Fisher Tobacco Co. 
V. Evening Post Co., 188 S.W. 269, 
169 Ky. 64, L.R.A1916E, 667, Ann. 
Cas.l918B, 560. 

86. Miss.—^Illinois Cent R. Co. v. 
Wales, 171 So. 636, 171 Miss. 876— 
Wrought Iron Range Co. v. Boltz, 
86 So. 364,^123 Miss. 660. 

Okl.—^Tulsa Tribune Co. v. Kight, 60 
P.2d 860, 174 Okl. 369. 

87. Cal.—^Bates v. Campbell, 2 P.2d 
383, 213 Cal. 438. 

Ga.—Aiken v. May, 37 S.E.2d 226, 73 
Ga.App. 602. 

Ky.—Towles v. Travelers Ins. Co., 
137 S.W.2d 1110, 282 Ky. 147— 
Sweeney & Co. v. Brown, 60 S.W. 
2d 881, 349 Ky. 116—Abbott v. Vin¬ 
son, 20 S.W.2d 996, 230 Ky. 786. 
La.—Otero v. Ewing, 110 So. 648, 162 
La. 453, 66 A.L.R. 249. 

Miss.—Taylor v. Standard Oil Co., 
186 So. 294, 184 Miss. 392—Illinois 
Cent 3Et Co. v. Wales, 171 So. 586, 
171 Miss. 875—^Interstate Co. v. 
Garnett 122 So. 373, 164 Miss. 326, 
suggestion of error overruled 122 
So. 766, 154 Miss. 325, 63 Aj:i.R. 
1402- 
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understanding that the words are plainly defama¬ 
tory regardless of the circumstances,*8 the effect 
and tendency of the language used, not its form, 
are the criteria by which to determine the action¬ 
able quality of the words.^® It is not necessary, 
in order to render words defamatory and action¬ 
able, that they shall make a defamatory charge in 
direct terms,^® It may be made indirectly,as 
well as by direct assertion in positive terms and 
it is not less actionable because made indirectly. 

It matters not how artful or disguised the modes in 
which the meaning is concealed if it is in fact de¬ 
famatory.®^ 

Accordingly a defamatory charge may be made 
by inference or implication,by allegorical or fig¬ 
urative allusion,®® by expression of belief or opin¬ 
ion,®*? by insinuation,®® by mere questions,®® by 


sarcasm or irony,^ by words of comparison,® or by 
words of praise and congratulation.® A defama¬ 
tion may also be accomplished by falsely putting 
words into the mouth, or attaching them to the pen, 
of the person defamed and thus imputing to such 
person a willingness td use them, where the mere 
fact of having uttered or used the words would 
produce the results contemplated in the definition 
of libel and slander.^ 

Jest or merriment. The rule that a defamatory 
charge may be made indirectly has been applied to 
words of merriment or jest.® Thus it is generally 
held to be no defense that the words were spoken® 
or written^ in jest or merriment. However, it has 
been held that if the words arc spoken without mal¬ 
ice and in jest, and are so understood by those who 
hear them, no action will lie.® 


Mo.—^Aldridge v. Zorn, App., 287 S. 
W. 650, quashed on other grounds 
State ex rel. Zom v. Cox, 298 S. 
W. 837, 318 Mo. 112. 

Neb.—Morearty v. Strunk, 226 N.W. 
329, 118 Neb. 718. 

N.Y.—Sullivan v. Daily Mirror, 260 
N.Y.S. 420. 232 App.Div. 507. 

S.C.—^Lily V. Belk’s Department 
Store, 182 S.B. 880. 178 S.C. 278. 
Tex.—Caller Times Pub. Co. v. 
Chandler, 130 S.W.2d 863, 134 Tex. 
1—^Hedgepeth v. Qartman, Clv.App., 
136 S.W.2d 641, petition dismissed 
135 S.W.2d 86, 134 Tex. 260. re¬ 
versed on other grounds Gartman 
V. Hedgepeth, 167 S.W.2d 139, 138 
Tex. 73, 138 A.L.R. 666. 

36 C.J. p 1150 note 71. 

PuhlicatloxL as first consideratloxi 
In determining whether publica¬ 
tion is libelous, resort is first had 
to publication itself.—^Mortensen v. 
Los Angeles Examiner. 296 P. 927. 
112 Cal.App. 194. 

Courts may consider facts of com¬ 
mon knowledge.—Gardner v. Home 
Life Publications. 260 -N.Y.S. 872, 237 
App.Div. 200. 

88. Miss.—^Illinois Cent R. Co. v. 
Wales, 171 So. 636, 171 Miss. 875. 

89. Ala.—^Marion v. Davis, 114 So. 
367, 217 Ala. 16, 65 A.L.R. 171. 

Cal.—^Rosenberg v. J. C. Penney Co., 
•86 P.2d 696, 30 Cal.App.2d 609. 
Miss.—Illinois Cent. R. Co. v. Wales, 
171 So. 536, 171 Miss. 87$. 

N.Y.— Corpus Juris cited in Dali v. 
Time, Inc., 300 N.Y.S. 680, 685, 252 
App.Div. 636, affirmed 16 N.B.2d 
297, 278 N.Y. 635, reargument de¬ 
nied 17 N.B.2d 138, 278 N.Y. 718— 
Burnham v. Homaday, 223 N.Y.S. 
750, 130 Misc. 207, modified on oth¬ 
er grounds 228 N.Y.S. 246, 223 App. 
Div. 218—^Hall v. Binghamton 
Press Co., 29 N.Y.S.2d 760, re¬ 
versed on other grounds 83 N.Y.S. 


[ 2d 840, 263 App.Div. 403, affirmed 
70 N.E.2d 537, 296 N.Y. 7W. 

36 C.J. p 1163 nolo 31. 

90. Ala.—Marion v. Davis, 114 So. 
357. 217 Ala. 16. 55 A.L.R. 171. 

Miss.—Illinois Cent. R. Co. v. Wales, 
171 So. 636, 171 Miss. 875. 

S.C.—Duncan v. Record Pub. Co., 143 
S.B. 31. 145 S.C. 196. 

36 C.J. p 1153 note 32. 

91. Ala.—Marlon v. Davis, 114 So. 
357, 217 Ala. 16. 55 A.L.U. 171. 

Miss.—Illinois Cent. R. Co. v. Wales, 
171 So. 636. 171 Miss. 875. 

36 C.J. p 1153 note 33. 

92. N.D.—Lauder v. Jones, 101 N.W. 
907, 13 N.D. 625. 

S.C.—Duncan v. Record Pub. Co., 143 
S.B. 31. 145 S.C. 196. 

93. N.D.—^Lauder v. Jones, 101 N.W. 
907, 13 N.D. 625. 

94L N.D.—^Lauder v. Jones, supra. 
95- Ala.—Marion v. Davis, 114 So. 

357, 217 Ala. 16, 65 A.L.R. 171. 
Ky.—^McCUntock v. McClure, 188 S.W. 
867, 171 Ky. 714, Ann.Cas.l918B, 

96. 

Mont—^Burr v. Winnett Times Pub. 
Co., 258 P. 242. 80 Mont 70. 

96. Ariz.—^Arizona Pub. Co. v. Har¬ 
ris, 181 P. 373, 20 Ariz. 446. 

36 C.J. p 1153 note 35. 

97. Mont.—Woolston v. Montana 
Free Press, 2 P.^d 1020, 90 Mont 
299. 

36 C.J. p 1153 note 86. 

98. Cal.—Semple v. Andrews, 81 P. 
2d 203, 27 Cal.App.2d 228. 

Mass.—^Morgan v. Republican Pub. 

Co., 144 N.B. 221, 249 Mass. 388. 
S.C. — ^Duncan v. Record Pub. Co., 
143 S.B. 81, 146 S.a 196—Riley 
V. Askin & Marine Co., 132 S.B. 584, 
184 S.C. 198. 46 A.L.R. 658. 

36 C.J. p 1154 note 87. 

99. Ill.—Maclaskey v. Mecartney, 58 
N.B.2d 630, 324 Ill.App. 498. 


Miss.—Illinois C^nt. R. Co. v. Wales, 
171 So. 536. 171 Mi.ss. 876. 

N.Y.—Burnham v. Hornaday, 223 N. 
Y.S. 760, 130 Misc. 207, modified on 
other grounds 228 N.Y.S. 246, 228 
Apj).Div. 218—Hall v. Binghamton 
Press Co., 29 N.Y.S.2d 760, re¬ 
versed on other grounds 33 N.Y.S. 
2d 840, 263 App.Div. 403, affirmed 
70 N.K.2d 537, 296 N.Y. 714. 

36 C.J. p 1154 note 38. 

1. Mo.—Dicner v. Stnr-Chronlcle 
Pub. Co.. 132 S.W. 1143, 230 Mo. 
613, 33 I-,.R.A.,N.S., 216. 

36 C.J. p 1154 note 30. 

2m N.n.—Richardson v. Thorpe, 63 
A. 580, 73 N.H. .532. 

36 C.J. p 1154 note 40. 

3. I^a.—Martin v. The Picayune, 40 
So. 376, 115 La. 079, 4 L.R.A.,N.S., 
861. 

36 C.J. p 1164 note 41. 

4. Cal.—Kerby v. Hal Roach Studi¬ 
os, 127 P.2d 57.7, 53 Cal.App.2d 207. 

N.Y.—^Locko V. Benton & Bowles, 1 
N.Y.S.2d 240, 165 Misc. 631, re¬ 
versed on other grounds 2 N.Y.S.2d 
150, 263 App.Div. 369. 

5. Cal.—^Nowby v. Tlmes-Mirrop Co., 
160 P. 233, 173 Cal. 387, Ann.Cas. 
1917B, 186. 

36 C.J. p 1154 note 46. 

e. N.Y.— Triees V. Sun Printing & 
Publishing Ass’n, 71 N.B. 739, HO 
N.Y. 144, 103 Am.S.R. 841, 66 L.R. 
A. 612. 

86 C.J. p 1154 note 47. 

7. Cal.—^Newby v. Times-Mirror 
Co., 160 P. 233, 173 Cal. 387, Ann. 
Cas.l917E, 186. 

N.Y.—Corrigan v. Bobbs-Merrill Co., 
126 N.B. 260, 228 N.Y. 68, 10 A.L.R. 
662. 

& Wis.—^Hanson v. Peuling, 152 N. 

W. 287, 160 Wis. 511, 

36 C.J. p 1155 note 49. 



53 C.J.S. 


LIBEL AND BLANDEE 


In alternative form. Generally an imputation in 
alternative form is actionable only when both al¬ 
ternatives are defamatory, and if either alternative 
statement is harmless the charge is not actionable.^ 
It has been held that, if the statement, taken as a 
whole, is such that it will not admit of any other 
reasonable construction except that the party re¬ 
ferred to in the statement participated in and con¬ 
nived at the doing of the main act charged, the 
entire statement may constitute actionable defama¬ 
tion.^^ Also it has been held that an alternative 
imputation that plaintiff, or his children, stole cer¬ 
tain articles, gives plaintiff a right of action, not¬ 
withstanding the alternative language, where the 
accompanying statement does charge plaintiff with 
the theft^^ 

In conditional form. Where the charge is con¬ 
ditional in its form, the actionable quality of the 
imputation depends on the facts assumed in the 
conditional clause; and, if defendant makes the 
charge to depend on a fact which he has stated con¬ 
ditionally but which is known to be true, it is equiv¬ 
alent to a direct charge and actionable.12 


§ 10 

Acknowledgment of previous charge. An ac¬ 
knowledgment merely of having published defama¬ 
tory words caimot be the foundation of an action 
and is material only as evidence of the formal 
charge.^* 

§ 10. -Meaning and Sense of Words 

a. In general 

b. Construction as a whole 
a. Ill General 

Allegedly defamatory words are to be taken In their 
plain and natural meaning and according to the sense 
In which they appear to have been used and the ideas 
they are adapted to convey to those who heard or read 
them. 

It is the general rule that allegedly defamatory 
words are to be taken in their plain and natural 
meaning and to be understood by courts and juries 
as other people would understand them, and accord¬ 
ing to the sense in which they appear to have been 
used and the ideas they are adapted to convey to 
those who heard or read them.^^ The words should 
not be construed in a sense favorable to defend- 


9. Pa«—Lukehart v. Byerly, 58 Pa. 
418. 

36 C.J. p 1155 note 51. 

10. Neb.—^Dennison v. Daily News 
Pub. Co., 126 N.W. 764. 86 Neb. 
862. 

11. Wash.—^Boyd v. Healy, 187 P. 
342. 109 Wash. 669. 

12. Ind.—^Ruble v. Buntlngr, 68 N.D. 
1041, 31 Ind.App. 654. 

Mass.—Clarke v. Zettick. -26 N.E. 234, 
153 Mass. 1. 

13. Ind.—Spaits v. Poundstone, 67 
Ind. 522. 44 Am.R. 773. 

36 C.J. p 1155 note 56. 

14. U.S.—^Lorentz v. H. K. O. Radio 
Pictures, C.C.A.Cal., 155 F.2d 84, 
certiorari denied 67 S.Ct 81—Hub¬ 
bard V. Associated Press, C,C.A.S. 
C., 123 P.2d 864—Albert Miller & 
Co. V. Corte, C.C.A.Ala., 107 F.2d 
432, certiorari denied Corte v. Al¬ 
bert Miller & Co.. 60 S.Ct. 890, 309 

U. S. 688, 84 L.Bd. 1031—Swift & 
Co. V. Gray. C.C.A.Cal., 101 P.2d 
976—^Maas v. National Casualty 
Co., C.C.A.Md., 97 P-2d 247—Ross 

V. Esquire, Inc., C.C.A.N.T., 94 F. 
2d 75-Phillips V. Union Indemnity 
Co., C.C.A.S.C.. 28 P.,2d 701—Na¬ 
tional Refining Co. v. Benzo Gas 
Motor Fuel Co., C.C.A.MO., 20 F. 
2d 763, 55 A.L.R. 406, certiorari 
denied Benzo Gas Motor Fuel Co. 
V. National Refining Co., 48 S.Ct. 
157, 275 U.S. 570, 72 L.Ed. 431— 
Browder v. Cook, D.C.Idaho, 59 F. 
Supp. 225—Holden v. American 
News Co., D.C.Wash., 62 F.Supp. 
24, appeal dismissed C.C.A., 144 F. 
2d 249—Sweeney v. Caller-Times | 


Pub. Co., D.C.Tex., 41 F.Supp. 163 
—Gunder v. New Tork Times Co., 
D.C.N.T., 37 F.Supp. 911—Cham¬ 
bers V. National Battery Co., D.C. 
Mo., 34 F.Supp. 834—Cannon v. 
Bee News Pub. Co., D.C.Neb., 8 F. 
Supp. 154. 

Ala.—Corpus OTurls cited in White 

V. Birmingham Post Co., 172 So. 
649, 653, 233 Ala. 547—Corpus Ju¬ 
ris cited in Marion v. Davis, 114 
So. 35.7, 359, 217 Ala, 16, 65 A.L.R. 
171. 

Ark.—^Rachels v. Deener, S3 S.W.2d 
39, 182 Ark. 931. 

Cal.—^Peabody v. Barham, 126 P.2d 
668, 52 Cal.App.2d 581—Sullivan v. 
Warner Bros. Theatres, 109 P.2d 
760, 42 Cal.App.2d 660—^Semple v. 
Andrews, 81 P.2d 203, 27 Cal.App. 
2d 228—Western Broadcast Co. v. 
Tlmes-Mirror Co.. 57 P.2d 977, 14 
CaLApp.2d 120. 

Colo.—Knapp v. Post Printing & 
Publishing Co., 144 P.2d 981, 111 
Colo. 492. 

Conn.—^Ventresca v. Kissner, 136 A- 
90, 105 Conn. 533. 

Del.—^MacDonough v. A. S. Beck 
Shoe Corporation, 10 A.2d 510, 1 
Terry 318—Corbett v. American 
Newspapers, 5 A-2d 245, 1 Terry 
10—Snavely v. Booth, 176 A. 649, 6 

W. W.Harr. 378. 

D.C.—Sullivan v. Meyer, 91 F.2d 801, 
67 App.D.C. 228—Lane v. Wash¬ 
ington Daily News, 85 F.2d 822, 66 
APP.D.C. 245. 

Fla,—^Budd v. J. T. Gooch Co., 27 So. 
2d 72. 

Ga,—^Aiken v. May, 37 S.E.2d 225, 73 
Ga.App. 502—Aiken v. Constitu- 

47 


tlon Pub. Co., S3 S.EI.2a S55. 72 
Ga.App. 250. 

Ill.—^People V. Spielman, 149 N.E. 
466, 318 Ill. 482—Cook v. Bast 
Shore Newspapers, 64 N.E^Sd 761, 
327 Ill.App. 559—^Hotz v. Alton 
Telegraph Printing Co., 57 NJ3.2d 
187, 324 IlLApp. 1—Creitz v. Ben¬ 
nett, 273 IlLApp. 68. 

Ky.—Jones v. Grief, 131 S.W.2d 487, 

279 Ky. 579—Sweeney & Co. v. 
Brown, 60 S.W.2d 381, 249 Ky. 116 
—Abbott V. Vinson, 20 S.W.2d 995, 

280 Ky. 786—Sally v. Brown, 295 
S.W. 890, 220 Ky. 676—Decker v. 
Kentucky Coke Co., 276 S.W. 1092, 
211 Ky. 66. 

Me.—Chapman r. Gannett, 171 A, 
397, 132 Me. 389. 

Mass.—^Lyman v. New England 
Newspaper Pub. Co., 190 N.E. 54,8, 
286 Mass. 258, 92 A.L.R. 1124—Col¬ 
by Haberdashers v. Bradstreet Co„ 
166 N.E. 650, 267 Mass. 166. 

Miss.—^Montgomery Ward & Co. v. 
Skinner, 25 So.2d 572—^Taylor v. 
Standard Oil Co., 186 So. 294, 184 
Miss. 392. 

Mo.—^Kleinschmidt v. Bell, 183 S.W. 
2d 87, 353 Mo. 516—XHosrpus Juris 
cited in Hylsky v. Globe Democrat 
Pub. Co., 162 S.W.2d 119, 12,2, 348 
Mo. 83. 

Mont.—^Keller v. Safeway Stores, 108 
P.2d 606, 111 Mont. 28—Campbell 
V. Post Pub. Co., 20 P.2d 1063, 94 
Mont. 12—^Porak v. Sweitzer*s, 
Inc., 287 P. 633, 67 Mont 331— 
Burr V. Winnett Times Pub. Co., 
258 P. 242, 80 Mont 70. 

Neb.—^Morearty v. Strunk, 226 N.W. 
329, 113 Neb. 718. 
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ant;i5 nor, where a word is susceptible of two 
meanings, one of which is libelous and the other 
innocent, should the libelous meaning be adopted 
and the innocent meaning rejected as a matter of 
course.1® A construction different from what they 


bear in their common acceptation and meaning may 
not be placed on the words.^^ 

It is not the intention of the speaker or writ- 
er,i8 or the understanding of plaintiffi^ or of any 
particular hearer or reader, 20 by which the action- 


N.M.—Oorpuji Jnils cited in Dillard 
V. Shattuck, N.M.. 11 P.2d 548, 546, 
36 N.M. 202. 

N.T.—Sydney ▼. MacFadden News¬ 
paper Pub. Corporation, 161 N.B. 
209, 242 N.T. 208, 44 A.L..R. 1419— 
Golden Buddha, Inc., v. New York 
Times Co., 46 N.Y.S.2d 438, 182 
Mlsc. 579, affirmed 48 N.Y.S.2d 327, 
267 App.Dlv. 903—Cassidy v. Gan¬ 
nett Co., 18 N.T.S.2d 729, 173 Mlsc. 
634—Hodger v. American Kennel 
Club, 245 N.Y.S. 662, 138 Mlsc. 310 
—Gllmartln ▼. Day, 212 N.Y.S. 152, 
214 App.Dlv. i230—^Hall v. Bing¬ 
hamton Press Co., 29 N.Y.S.2d 760, 
reversed on other grounds 33 N.T. 
S.2d 840, 263 App.Dlv. 403, af¬ 
firmed 70 N.E.2d 637, 296 N.T. 
714. 

N.C—^Flake v. Greensboro News Co., 
195 S.B. 66, 212 N.C. 780—Oates 
V. Wachovia Bank & Trust Co., 
169 S.E. 869, 206 N.C. 14—Castel- 
loe V. Phelps, 152 S.E. 163, 198 N. 
C. 464—^Pentuff v. Park, 138 S.B. 
616, 194 N.C. 146, 66 A.L.R. 626. 

Okl.—Jones v. Hill, 146 P.2d 294, 193 

. Okl. 653—^Franklin v. World Pub. 
Co., 83 P.2d 401, 188 Okl. 607—Tul¬ 
sa Tribune Co. v. Kight, 60 P.2d 
850, 174 Okl. 369—Llndley v. Del- 
man, 26 P.2d 751, 166 Okl. 165— 
Wlmmer v. Oklahoma Pub. Co., 1 
P.2d 671, 161 Okl. 123—Kite v. 
Oklahoma Pub. Co., 293 P. 1073, 
146 OkL 160—Oklahoma Pub. Co. v. 
Gray, 280 P. 419, 138 Okl. 71—Har¬ 
grove V. Oklahoma Press Pub. Co., 
266 P. 636, 130 Okl. 76—Findley v. 
Wilson, 242 P. 665, 116 Okl. 280— 
Wiley V. Oklahoma Press Pub. Co., 
233 P. 224, 106 Okl. 62. 

Or.—Reiman v. Pacific Development 
Soc., 284 P. 675, 132 Or. 82—Peck 
V. Coos Bay Times Pub. Co., 269 P. 
307, 122 Or. 408. 

Po.—Sarkees v. Wamer-West Corpo¬ 
ration, 87 A2d 644, 349 Pa. 865— 
Will V. Press Pub, Co., 164 A. 621, 
309 Pa. 639. 

R. I.—Corpus araris cited in Ross v. 
Providence Journal Co., R.I., 164 
A. 562, 663, 61 KI. 318. 

S. C.—Stokes V. Great Atlantic & 

Pacific Tea Co., 23 S.B.2d ^28, 202 
S.C. 24—Galloway v. Cox, 172 S.B. 
761, 172 S.C. 101—Campbell v. Life 
& Casualty Ins. Co. of Tennessee, 
162 S.E. 18. 165 S.C. 63. ’ 

S.D.—Springer v. Swift, 239 N.W. 
171, 69 S.D. 208, 78 A.L.R. 1171. 

Tex.—Southern Pub. Co. v. Foster, 
Com.App., 68 S.W.2d 1014—Corpus 
Juris cited iu Moore v. Leverett, 
Com.App., 52 S.W-2d 262, 266—Al¬ 
len V* Houston Chronicle Pub. Co., 


Civ.App., 109 S.W.2d 1136, error 
dismissed—^Times Pub. Co. v. Ray, 
Civ.App.. 1 S.W.2d 471—Corpus 
juris cited in Express Pub. Co. v. 
Isensee, Civ.App., 286 S.W. 926, 927 
—^Koehler v. Slrcovich, Civ.App., 
269 S.W. 812. 

Vt.—^Kinsley v. Herald & Globe 
Ass*n, 34 A.2d 99, 113 Vt 272. 148 
A.L.R. 1164, followed in 84 A.2d 
106, 118 Vt 288—Lancour v. Her¬ 
ald & Globe Ass’n, i7 A.2d 263, 
111 Vt 371, 132 A.L.R. 486. 

Va.—Cook V. Patterson Drug Co., 89 
S.B.2d 304, 186 Va. 616. 

Wash.—Carey v. Hearst Publica¬ 
tions. 143 P.2d 867, 19 Wash..2d 
656—^Ryan v. Hearst Publications, 
100 P.2d 24, 3 Wash.2d 128—Ma¬ 
gee V. Cohn, 69 P.2d 1131, 1&7 
Wash. 157—^Milcs v. Louis Was- 
mer, Inc., 20 P.2d 847, 172 Wash. 
466. 

36 C.J. p 1156 note 61. 

The old doctrine, whereby defam¬ 
atory words were construed in mlti- 
ori sensu, the object being to dis¬ 
courage litigation, has long since 
been exploded.—^MoGeary v. Leader 
Pub. Co., 62 Pa.Super, 36—86 C.J. 
p 1166 notes 68, 69. 

Particular words 

(1) In libel action newspaper 
headline “severed head of slain wo¬ 
man placed at“ defendant’s cell did 
not charge that sheriff unlawfully 
removed head from grave.—^Enter¬ 
prise Co. V. Wheat, Tex.Cr., 290 S. 
W. 212. 

(2) Where alleged libelous state¬ 
ment declared that plaintiff had 
never constructed a municipal pow¬ 
er plant such, as plant with refers 
ence to which city had retained 
plaintiff as consulting engineer and 
it appeared that plaintiff had previ¬ 
ously supervised construction of 
such a plant but had never actually 
performed physical labor In con¬ 
struction of any similar plant, in 
determining whether statement was 
true or false word “construct” was 
to be given meaning eji ordinary 
reader would get from article.—Bell 
Pub. Co. V. Garrett Engineering Co., 
170 S.W.2d 197, 141 Tex. 61. 

15. N.T.—^Blechner v. Kraser, 157 
N.Y.S. 256, affirmed 168 N.Y.S. 
1108, 173 APP.D1V. 963. 

16. Colo.—^Knapp v. Post I^intlng 
& Publishing Co., 144 P.2d 981, 111 
Colo. 492. 

Dmooent oonstmctiou if susceptible 
thereof 

Ill.—Creitz v. Bennett, 373 HlAipp. 
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88—^La Grange Press v. Citizen 
Publishing Co., 262 Ill.App. 482— 
Fulrath v. Wolfe, 260 Ill.App. 130. 

17. U.S.—^Lorentz v. R. K. O. Radio 
Pictures, C.C.A.Cal., 156 P.2d 84, 
certiorari denied 67 S.CL 81— 
Browder v. Cook, D,C.Idaho, 69 F. 
Supp. 225. 

N.Y.—Polakoff V. Hill, 27 N.Y.S.2d 
142, 261 App.Dlv. 777. 

36 C.J. p 1156 note 63. 

‘The law is slow to attach a fugi¬ 
tive or local meaning to words in 
slander actions.”—Grant v. Yates, 
199 N.W. 63, 64, 184 WIs. 236. 

‘When the truth is so near to the 
facts as published that fine and 
shaded distinctions must he drawn 
and words pressed out of their or¬ 
dinary usage to sustain a charge of 
libel, no legal hurt has been done. 

. . . The courts will not be astute 
to discover fine distinctions in words 
nor scholastic differentiations in 
phrases, so long as they axe suffi¬ 
ciently in touch with affairs to un¬ 
derstand the meaning which the man 
on the street attributes to ordinary 
everyday English.”—Berg v. Print¬ 
ers’ Ink Pub. Co., D.CN.Y., 64 F. 
Supp. 795, 798, affirmed C.C.A, 141 
F.2d 1022. 

18. Miss.—^Montgomery Ward Sc Co. 
V. Skinner, 26 So.2d 672. 

N.Y.—Polakoff V. Hill, 12.7 N.T.S.2d 
142, 261 App.Dlv. 777. 

S.C.—^Hospital Care Corporation v. 
Commercial Casualty Ins. Co., 9 S. 
E.2d 796, 194 S.C. 370. 

Tex—Deen v, Snyder, Civ.App., 67 
S.W.2d 338—Southern Pub. Co, v. 
Foster, Civ.App., 36 S.W.2d 231. 
reversed on other grounds. Com. 
App., 63 S.W.2d 1014. 

Va.—Cook V. Patterson Drug Co., 33 
S.E.2d 304, 185 Va. 616. 

36 C.J. p 1156 note 64. 

19. U.S.—Walgreen Co. r. Cochran, 
C.C.A.MO., 61 F.2d 357. 

Tex.—^Koehler v. Slrcovich, CivA.pp., 
269 S.W. 812. 

aa U.S.—Albert Miller Sc Co, v. 
Corte, C.C.A.Ala., 107 F.2d 432, 
certiorari denied Corte v. Albert 
Miller Sc Co., 60 S.Ct 890, 309 XJ.S. 
688, 84 L.Ed. 1031. 

Miss.—Montgomery Ward Sc Co. 

Skinner, 25 So.2d 572. 

S.C.—^Hospital Care Corporation v. 
Commercial Casualty Ins. Co., 0 
S.B.2d 796, 194 S.C. 870. 

36 C.J. p 1157 note 65. 

The fact that supensensitlve per¬ 
sons with morbid imaginations 
might be able by reading between 
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able quality of the words is to be determined. It 
is the meaning that the words in fact conveyed, 
rather than the effect which the language com¬ 
plained of was fairly calculated to produce and 
would naturally produce on the minds of persons 


of reasonable understanding, discretion, and can- 
dor,22 taking into consideration accompan 3 ring ex¬ 
plantations and the surrounding circumstances 
which were known to the hearer or reader.^S The 
alleged defamatory statement should be construed 


the lines of article to discover some 
defamatory meaning therein is not 
sufficient to make it libelous. 

N.C.—^Plake v. Greensboro News Co., 
195 S.E. 55, 21^ N.C. 780. 

B.I.—^Reid V. Providence Journal Co., 
87 A. 637, 20 R.I. 120. 

Cntloal analysis of a mind trained 
in teohnioalitieB will not be applied 
in determining whether the alleged 
defamatory matter is libelous per 
se. 

U.6.—Lorentz v. R. K. O. Radio 
Pictures, C.C.A.Cal., 155 F.2d 84, 
certiorari denied 57 S.Ct. 81—Swift 
& Co. V. Gray, C.C.A.Cal., 101 F.2d 
976. 

Cal.—Sullivan v. Warner Bros. The¬ 
atres, 109 P.2d 760, 42 Cal.App. 
2d 660—Semple v. Andrews, 81 P. 
2d 203, 27 Cal.App.2d 228—West¬ 
ern Broadcast Co. v. Times-Mlrror 
Co., 57 P.2d 977, 14 Cal.App.2d 120. 

21. Cal.—^Harris v. Curtis Pub. Co., 
121 P.2d 761, 49 Cal.App.2d 340. 

Mo.—Corpus Juris quoted in Gross- 
man V. Globe-I>emocrat Pub. Co., 
149 S.W.2d 362, 865, 347 Mo. 869. 
N.Y.—^Neaton v. Lewis Apparel 
Stores, 48 N.T.S.2d 492, 267 App. 
Div. 728, appeal granted 50 N.Y.S. 
2d 463, 268 App.Dlv. 884. 

S.C.—Hospital Care Corporation v. 
Commercial Casualty Ins. Co., 9 S. 

E. 2d 796, 194 S.C. 370. 

Tex.—Southern Pub. Co. v. Foster, 
Civ.App., 36 S.W,2d 231, reversed 
on other grounds. Com.App., 63 S. 
W.2d 1014. 

36 C.J. p 1157 note 66. 

22. XJ.S.—^Browder v. Cook, D.C.Ida- 
ho, 59 F.Supp. 2.25—Sweeney v. 
Caller-Times Pub. Co., D.C.Tex., 41 

F. Supp. 163. 

Colo.—^Knapp v. Post Printing & 
Publishing Co., 144 P.2d 981, 111 
Colo. 492—^Morley v. Post Printing 
& Publishing Co., 268 P. 640, 84 
Colo. 41. 

Conn.—^Ventresca v. Klssner, 136 A. 
90, 105 Conn. 533. 

Ill.—Cavanagh v. Elliott, 270 Ill. 
App. 21—^La Grange Press v. Citi¬ 
zen Publishing Co., 252 Ill.App. 482. 
Ky.—Sweeney & Co. v. Brown, 60 S. 

W.2d 881, 249 Ky. 116. 

Miss.—Conroy v. Breland, 189 So. 
814, 186 Miss. 787. 

Mo.—Corpus Juris quoted iu Gross- 
man V. Globe-Democrat Pub. Co., 
149 S.W.2d 862, 866, 347 Mo. 869— 
Seested v. Post Printing & Pub¬ 
lishing Co., 31 S.W.2d 1046, 626 
Mo. 669—^Becker v. Brlnkop, 78 
S.W.2d 688, 230 MoJipp. 871—Wil- 
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son V. National Bond & Invest¬ 
ment Co., App., 46 S.W.2d 9.22. 
Mont.—Woolston v. Montana Free 
Press, 2 P.2d 1020, 90 Mont. 299— 
Manley v. Harer, 235 P. 757, 73 
Mont. 253. 

N.Y.—Polakoir V. Hill, 27 N.Y.S.2d 
142, 261 App.Div. 777—Samson 

United Corporation v. Dover Mfg. 
Co., 261 N.Y.S. 466, 233 App.Div. 
155—Sullivan v. Daily Mirror, 250 
N.Y.S. 420, 232 App.Div. 507—Paris 

V. New York Times Co., 9 N.Y.S.2d 

689, 170 Mlsc. 215, affirmed 21 N.Y. 
S.2d 612. 259 App.Div. 1007, rear¬ 
gument denied 23 N.Y.S.2d 479. 
260 App.Div. 859—^Mildenberger v. 
Flemming, 229 N.Y.S. 293, 131 

Misc. 919—^Hills V. Press Co., 202 
N.Y.S. 678. 122 Misc. 212, affirmed 
209 N.Y.S. 848, 214 App.Div. 762— 
Thomas v. Hunt 68 N.Y.S.2d 764, 
affirmed 62 N.Y.S.2d 612, 270 App. 
Div. 928. 

S.C.—Hospital Care Corporation v. 
Commercial Casualty Ins. Co., 9 
S.E.2d 796, 194 S.C. 870. 

Tenn.—Black v. Nashville Banner 
Pub. Co.. 141 S.W.2d 908. 24 Tenn. 
App. 137. 

Tex.—Gartman v. Hedgpeth, 167 S. 

W. 2d 139, 138 Tex. 78, 138 A.L.R. 
666—^Express Pub. Co. v. Keeran, 
Com,App., 284 S.W. 913—Skillern 
V. Brookshire, Civ.App., 58 S.W.2d 
644—^Deen v. Snyder, Civ.App., 57 
S.W.2d 338—Southern Pub. Co. v. 
Poster, Civ.App., 86 S.W.2d 281, re¬ 
versed on other grounds. Com. 
App., 58 S.W.2d 1014—^Express 
Pub. Co. V. Southwell, Civ.App., 
295 S.W. 180—Houston Chronicle 
Pub. Co. V. Thomas, Civ.App., 262 
S.W. 243. 

Wash. — Ziebell v. Lumbermens 
Printing Co., 127 P.2d 677, 14 
Wash,2d 261. 

36 C.J. p 1167 note 67. 

Persons unacquainted with plaintiff 
The injurious character of a pub¬ 
lication is to be gauged by the effect 
it would have on persons unac¬ 
quainted with plaintiff and hearing 
of him for the first time, on whom 
a truthful accusation and a false ac¬ 
cusation masquerading as the truth 
would have the same effect as re¬ 
spects conduct toward or regard for 
the accused person.—Glenn v. Gib¬ 
son, Cal.App., 171 P.2d 118. 

Publioation susceptible of innocu¬ 
ous interpretation 
Right of action for libel is not 
conclusively defeated because publi¬ 
cation is susceptible of interpreta¬ 
tion which renders it Innocuous, 

49 


since in determining whether arti¬ 
cle is libelous the test is effect ar¬ 
ticle is fairly calculated to produce, 
impression it would naturally en¬ 
gender in minds of average persons 
among whom it is intended to circu¬ 
late.—^Boyer v. Pitt Pub. Co., 188 A. 
203, 324 Pa. 154. 

23. U.S.—^Holden v. American News 
Co., D.C.Wash., 62 F.Supp. 24, ap¬ 
peal dismissed, C.C.A., 144 F.2d 
249—Sweeney v. Caller-Times Pub. 
Co., D.C.Tex., 41 F.Supp. 163. 

Ariz.—Kinsey v. Real Detective Pub. 
Co., 80 P.2d 964, 62 Ariz. 363—Cen¬ 
tral Arizona Light & Power Co. v. 
Akers, 46 P.2d 126, 45 Ariz. 526. 
Cal.—^Rosenberg v. J. C. Penney Co., 
86 P.2d 696, 80 Cal.App.2d 609. 

Colo.—Knapp v. Post Printing & 
Publishing Co., 144 P.2d 981, 111 
Colo. 492. 

Ky.—Smith v. Pure Oil Co., 128 S. 
W.2d 931, 278 Ky. 430—Commer¬ 
cial Tribune Pub. Co. v. Haines, 
15 S.W.2d 306, 228 Ky. 483. 

La.—^Kennedy v. Item Co., 8 So.2d 
176, 197 La. 1060. 

Miss.—Conroy v. Breland, 189 Sa 
814, 185 Miss. 787. 

Mo.—Corpus Juris quoted iu Gross- 
man V. Globe-Democrat Pub. Co., 
149 S.W.2d 362, 366, 347 Mo. 869. 
N.C.—Oates v. Wachovia Bank & 
Trust Co., 169 S.E. 869, 206 N.C. 
14—Castelloe v. Phelps, 162 S.E: 
163, 198 N.C. 454. 

S.C.—Corpus Juris cited iu Hospi¬ 
tal Care Corporation v. Commer¬ 
cial Casualty Ins. Co., 9 S.B.2d 796, 
798, 194 S.C. 370. 

Tex.—Great Atlantic & Pacific Tea 
Co. V. Harris, Clv.App., 76 S.W.2d 
974, error dismissed. 

Wash. — Ziebell v. Lumbermens 
Printing Co., 127 P.2d 677, 14 

Wash.2d 261. 

36 C.J. p 1157 note 68. 

Opiniou of locality of publication 
In determining actionable nature 
of publication actionable only per 
quod, court must decide in accord¬ 
ance with general current of opin¬ 
ion of locality of publication as to 
damaging effect of charge.—^Layne 
V. Tribune Co., 146 So. 234, 108 Fla. 
177, 86 A.L.R. 466. 

Modification of meaning 

In determining whether words are 
libelous or slanderous, they must be 
given their ordinary popular mean¬ 
ing, unless defendant, at the time 
such words were used, so modified 
or explained them as to give them a 
different meaning.—-Milam v. Rail- 
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not only as to the expression used but also with 
respect to the whole scope and apparent object 
of the writer.24 

Oral defamation is generally more strictly con¬ 
strued than is libel but in determining the mean¬ 
ing the words conveyed to the one to whom they 
were published there is no distinction between 
defamation per se or defamation per quod.^® 

Slang and provincial terms. An actionable impu¬ 
tation may be made by the use of cant or slang 
words or provincialisms which, according to their 
ordinary meaning, are not defamatory.27 However, 
where the actionable quality of the words depends 
on their covert meaning or on their use as slang or 
cant terms, no action lies unless the words were 
understood by those to whom they were addressed 


in the same sense as that in which they were used 
by the speaker or writer.^® In some cases such 
words have been held actionable by reference to 
public history of which the court has taken judicial 
notice.2^ 

b. Construction as a Whole 

In determining whether a publication Is libelous, the 
allegedly defamatory language must be construed as a 
whole and In connection with other parts of the pub¬ 
lication. 

Since words may have different meanings accord¬ 
ing to the connection in which they are used, 30 in 
determining whether a publication is libelous the 
language alleged to be defamatory must be con¬ 
strued as a whole and the words construed in con¬ 
nection with other parts of the conversation or pub¬ 
lished matter, written or printed ;31 and isolated 


way Express Agency, 198 S.B. 824, 
185 S.C. 194. 113 A.L.R. 667. 
Anonymous lertter 

Fact that letter charging intimacy 
with addressee's husband was anon¬ 
ymous indicated sender intended to 
attach vicious, rather than usual, 
meaning to words.—Grebe v. Hall, 
233 N.T.S. 611, 226 App.Div. 679, 
appeal dismissed 170 N.B. 123, 262 
N.T. 508. 

24- U.S.—^Browder v. Cook, D.C.Ida- 
ho, 69 F.Supp. 225. 

Cal.—Harris v. Curtis Pub. Co.. 121 
P.^d 761, 49 Cal.App.2d 340—Sem¬ 
ple V. Andrews, 81 P..3d 203, 27 Cal. 
App.2d 228. 

N.T.—Cassidy v. Gannett Co., 18 N. 

Y.S.2d 729, 173 Misc. 634. 

SflCalloe and intent to injure 

In construing an alleged libelous 
publication, the court is not restrict¬ 
ed to a literal interpretation of the 
language used, disassociated from 
the puiTose, intent, and conseauence 
that may follow from the thought 
expressed In the words used, but if 
the publication is made maliciously 
and with intent to injure, and in its 
ordinary meaning and purpose, tend 
to expose one to public hatred, con¬ 
tempt or ridicule, or deprive him of 
public confidence, it is actionable 
per se.—^Neaton v. Lewis Apparel 
Stores, 48 N.T.S.2d 492, 267 App.Div. 
728, appeal granted 50 N.T.S.2d 463, 
268 App.Div. 834. 

25. Ga.—Whitley v. Newman, 70 S. 

E. 686, 9 Ga.App. 89. 

N.M.—Coarpus guris cited in Dillard 
V. Shattuck, 11 P.2d 543, 546, 36 
N.M. 202. 

2& Tex.—^West Texas Utilities Co. 
V. Wills, Civ.App., 164 S.W.2d 405. 

27. Iowa.—Wimer v. Allbaugh, 42 
N.W. 587, 78 Iowa 79, 16 Am.S.R. 
422. 

36 C.J. p 1158 note 74. 

28. Cal.—^Edwards 6an Jose 


Printing & Publishing Soc., 34 P. 
128, 90 Cal. 431, 37 Am.S.R. 70. 
Miss.— Corpus Juris cited in More- 
head V. United States Fidelity & 
Guaranty Co., 192 So. 300, 303, 187 
Miss. 55. 

29. Wis.—^Kraus v. Sentinel Co., 19 
N.W. 384, 60 Wis. 426. 

36 C.J. p 1168 note 76. 

30. Ariz.—Central Arizona Light & 
Power Co. v. Akers, 46 P.2d 126, 45 

Ariz. 526. 

31. U.S.—^Berg v. Printers* Ink l?ub. 
Co., D.C.N.T., 54 F.Supp. 795, af¬ 
firmed C.C.A., 141 F.2d 102*2—Hold¬ 
en V. American News Co., D.C. 
Wash., 52 F.Supp. 24, appeal dis¬ 
missed C.C.A., 144 F.2d 249—Swee¬ 
ney V. Caller-Times Pub. Co., D.C. 
Tex., 41 F.Supp. 163—Gunder v. 
New Tork Times Co., D.C.N.T., 37 
F.Supp. 911—Sweeney v. United 
Feature Syndicate, D.C.N.T., 29 F. 
Supp. 419—^Dupont Engineering 
Co. V. Nashville Banner Pub. Co., 
D.C.Tenn., 13 F.2d 186. 

Ala.—^Alabama Ride Co. v. Vance, 
178 So. 438, 236 Ala. 263. 

Ariz.—^Kinsey v. Real Detective Pub. 
Co., 80 P.2d 964, 62 Ariz. 363— 
Central Arizona Light & Power Co. 
V. Akers, 46 P.2d 126, 45 Ariz. 626. 
Ark.—Rachels v. Deener, 33 S.W.2d 
39, 182 Ark. 931. 

Cal.—Blake v. Hearst Publications, 
App., 170 P-2d 100—^Harris v. Cur¬ 
tis Pub. Co., r21 P.2d 761, 49 Cal. 
App.2d 340—^Rosenberg v. J. C. 
Penney Co., 86 P.2d 696, 80 Cal. 
App.2d 609. 

D.C.—^Meyerson v. Hurlbut, 98 P.2d 
232, 68 APP.D.C. 360, 118 A.L.R. 
313, certiorari denied Hurlbut v. 
Meyerson, 59 S.Ct. 69, 305 U.S. 610, 
83 L.Bd. 388—^Lane v. Washington 
Daily News, 85 F.2d 822, 66 App.D. 
C. 246—Washington Times Co. v. 
Hines, 5 P.2d 641, 55 App.D.C. 826. 
Ga.— Corpus Juris (quoted iu Constl- 

so 


tution Pub. Co. v. Andrews, 177 S. 
E. 258, 259, 50 Ga.App. 116. 

Ill.—^People V. Spielman, 149 N.E. 
466, 318 Ill. 482—Cook v. East 
Shore Newspapers, 64 N.E.2d 751. 
327 Ill.App. 569—Kulesza v. Chi¬ 
cago Daily News, 35 N.B.2d 617, 
311 I11.APP. 117. 

Kan.—Brinkley v. Fishbein, 8 P.2d 
318, 134 Kan. 833—Jerald v. Hou¬ 
ston, 261 P. 851, 124 Kan. 657. 
Ky.—Smith v. Pure Oil Co., 128 S.W'. 
2d 931, 278 Ky. 430—Commercial 
Tribune Pub. Co, v. Haines, 16 S. 
W.2d 306, 228 Ky. 483. 

Mass.—King v. Northeastern Pub. 

* Co., 2 N.E.2d 486, 294 Mass. 860. 
Minn.—Morey v. Barnes, 2 N.W.2d 
329, 212 Minn. 153. 

Miss.—Miller v. Mix, 137 So. 74,2. 
161 Miss. 681. 

Mo.—^Kleinschmldt v. Bell, 183 S.W. 
2d 87, 353 Mo. 616—Hylsky v. 
Globe Democrat Pub. Co., 16‘2 S.W. 
2d 119, 348 Mo. 83—Corpus Juris 
dted in Grossman v. Globe-Dem¬ 
ocrat Pub. Co., 149 S.W.2d 362. 365. 
347 Mo. 869—Warren v. Pulitzer 
Pub. Co., 78 S.W.2d 404. 336 Mo. 
184—^Davis V. Missourian Pub. 
Ass’n, 19 S.W.2d 650, 323 Mo. 695— 
Corpus Juris cited in Conrad v. 
Allis-Chalmers Mfg. Co., 73 S.W. 
2d 438, 446, 228 Mo.App. 817—Al¬ 
dridge V. Zorn, App., 287 S.W. 
650, quashed on other grounds 
State ex rel. Zom v. Cox, 298 S.W. 
837, 318 Mo. 112. 

Mont—^Keller v. Safeway Stores, 108 
P.2d 605, 111 Mont. 28—Campbell 
V. Post Pub. Co., 20 P.2d 1063, 94 
Mont. 12—Woolston v. Montana 
Free Press, 2 P.2d 1020, 90 Mont 
299—Burr v. Winnett Times Pub. 
Co., 268 P. 242, 30 Mont 70—Man- 
ley V. Harer, 235 P. 757, 73 Mont. 
253. 

Neb.—^Morearty v. Strunk, 226 N.W. 
329, 118 Neb. 718. 

N.T.—^BalabanolC v. Hearst Consol. 
Publications. 62 N.E.2d 599, 294 
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portions of an article should not be considered in¬ 
dependently unless in fact and in meaning* they are 
plainly isolated from the context of the article.^^ 
Thus in determining whether a publication is 
libelous the headlines of the article,33 the charac¬ 


ter of display of the headlines,34 or cartoons or 
pictures used to illustrate the text35 may not be 
disregarded. Conversely, in order to determine 
whether a headline is libelous, the headline should 
be construed together with the text of the article.33 


N.T. 351—Sullivan v. Dally Mir¬ 
ror. 250 N.Y.S. 420, 23.2 App.Div. 
507—Cortright v. Anderson, 202 N. 
Y.S. 729, 208 App.Div. 1—Golden 
Buddha, Inc., v. New York Times 
Co., 45 N.Y.S.2d 433, 182 Misc. 679, 
affirmed 48 N.Y.S.2d 327, 267 App. 
Div. 903—^Levy v. Gelber, 26 N.Y. 
S.2d 148, 175 Misc. 746—Garriga 
V. Richfield, 20 N.Y.S.2d 644, 174 
Misc. 316—^National Variety Aj> 
lists V. Mosconi, 9 N.Y.S.2d 498, 
169 Misc. 982—O'Leary v. Hearst 
Magazines, 4 N.Y.S..2d 79, 167 Misc. 
481, affirmed 6 N.Y.S.2d 638, 264 
App.Div. 806, affirmed 19 N.B.2d 
917, 280 N.Y. 602, answering certi¬ 
fied question 6 N.Y.S.2d 660, 254 
App.Div. 933—Schwimmer v. Fox, 
271 N.Y.S. 82, 160 Misc. 662, af¬ 
firmed 271 N.Y.S. 1099, 242 App. 
Div. 625—Hills v. Press Co., 202 N. 
Y.S. 678, 122 Misc. 212, affirmed 209 
N.Y.S. 848, 214 App.Div. 762—Adle 
V. Herald Co., 36 N.Y.S.2d 906— 
Hall V. Binghamton Press Co., 29 
N.Y.S.2d 760, reversed on other 
grounds 33 N.Y.S.2d 840, 263 App. 
Div. 403, affirmed 70 N.E.2d 637, 
296 N.Y, 714. 

::.D.—^Ellsworth V. Martindale-Hub- 
bell Law Directory, 2&0 N.W. 101, 
69 N.D. 610. 

Okl.—Tulsa Tribune Co. v. Klght, 
50 P.2d 360, 174 Okl. 359—Mar- 
land Refining Co. v. Harrel, 31 P. 
2d 121, 167 Okl. 648—Wimmer v. 
Oklahoma Pub. Co., 1 P.2d 671, 151 
Okl. 123—^Hargrove v. Oklahoma 
Press Pub. Co., 265 P. 636, 130 
Okl. 76—^Wiley v. Oklahoma Press 
Pub. Co., 233 P. 224, 106 Okl. 62. 

Or.-Kilgore v. Koen, 288 P. 192, 
133 Or. 1—Reiman v. Pacific De¬ 
velopment Soc., 284 P. 675, 132 Or. 
82—Ruble v. Kirkwood, 266 P. 252, 
125 Or. 316—^Peck v. Coos Bay 
Times Pub. Co., 269 P. 307, 122 Or. 
408. 

S.c.— Galloway v. Cox, 172 S.E. 761, 
172 S.C. 101—Williamson v. Askln 
& Marine Co., 136 S.E. 21, 138 S.C. 

' 47. 

S.D.—Springer v. Swift, 239 N.W. 
171, 69 S.D. 208, 78 A.L.R. 1171. 

Tex.—Southern Pub. Co. v. Foster, 
Com.App., 63 S.W.2d 1014—Moore 
V. Leverett, Com.App., 62 S.W.2d 
252—Goodrich v. Reporter Pub. 
Co., Clv.App., 199 S.W.2d 2’28, er¬ 
ror refused—^Hedgpeth v. Gart- 
man. Civ.App., 136 S.W.2d 641, pe¬ 
tition dismissed 136 S.W.2d 86, 134 
Tex. 260, reversed on other 
grounds Gartman v. Hedgrpeth, 167 
S.W.2d 139, 138 Tex. 78, 138 A.L. 


R. 666—Allen v. Houston Chroni¬ 
cle Pub. Co., Civ.App., 109 S.W.2d 
1135, error dismissed—^Deen v. 
Snyder, Civ.App., 67 S.W.2d 338— 
Times Pub. Co. v. Ray, Civ.App., 
1 S.W.2d 471, affirmed Ray v. 
Times Pub. Co., ComA^pp., 12 S.W. 
2d 165—^Express Pub. Co. v. Keer- 
an, Civ.App., 274 S.W. 335, re¬ 
versed on other grounds Com.App., 
284 S.W. 913—Webster v. Nunn, 
Civ.App., 248 S.W. 711, reversed on 
other grounds Nunn v. Webster, 
Com.App., 260 S.W. 167. 

Vt.—^Kinsley v. Herald & Globe 
Ass'n, 34 A.2d 99, 118 Vt. 272, 
148 A.L.R. 1164, followed in 34 
A.2d 105, 113 Vt. 283—Lancour v. 
Herald & Globe Ass’n, 17 A.2d 253, 
111 Vt. 371, 132 A.L.R. 486. 

Wash.—Carey v. Hearst Publica¬ 
tions, 143 P.2d 857, 19 Wash.2d 655 
—^Ryan v. Hearst Publications, 100 
P.2d 24, 3 Wash.2d 1,28—^Luna v. 
Seattle Times Co., 69 P.2d 768, 186 
Wash. 618, 105 A.L.R. 932. 

Wls.—Singler v. Journal Co., 260 N. 
W. 431, 218 Wis. 263—Woods v. 
Sentinel-News Co., 258 N.W. 166, 
216 Wls. 627. 

Wyo.—Corpus Juris cited lu Sylves¬ 
ter V. Armstrong, 84 P.2d 729, 735, 
63 Wyo. 382. 

36 C.J. p 1167 note 71. 

Plaintiff may not seize on a sen¬ 
tence or phrase and, detaching it 
from its context, found his action 
for libel thereon if the publication as 
a whole is not, in fact, defamatory. 
—Corbett v. American Newspapers, 
5 A.2d 245, 1 Terry, Del., 10. 

One of series of articles 
In determining whether one of a 
series of newspaper articles was li¬ 
belous, article was to be read in con¬ 
nection with subject matter of arti¬ 
cles as a whole and fairly and rea¬ 
sonably construed as to purpose end 
meaning.—Sanders v. Evening News 
Ass’n, 21 N.W.2d 1&2, 318 Mich. 334. 
section picture 

Tex.—^Houston v. Interstate Circuit, 
Civ.App., 132 S.W.2d 903. 

32. Wls,—Singler v. Journal Co., 
260 N.W. 431, 218 Wis. 263. 

33. U.S.—^Dupont Engineering Co. v. 
Nashville Banner Pub. Co., D.C. 
Tenn., 13 P.2d 186. 

Ariz.—Central Arizona Light & Pow¬ 
er Co. V. Akers, 46 P.2d 126, 45 
Ariz. 526. 

D.C.—^Lane v. Washington Dally 
News, 85 F.2d 822, 66 App.D.C. 
i 245. 

Ga.—Corpus Juris quoted in Const!- 
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tution Pub. Co. v. Andrews, 177 S. 
E. 258, 259, 50 Ga.App. 116. 

Ill.—Cook V. East Shore Newspapers, 
64 N.E.2d 751, 327 Ill.App. 559. 
Kan.—^Jerald v. Houston, 261 P. 861, 
124 Kan. 657. 

Miss.—Miller v. Mix, 137 So. 742, 161 
Miss. 681. 

Mo.—^Hylsky v. Globe Democrat Pub. 

Co., 162 S.W.2d 119, 348 Mo. 83. 
Neb.—^Fitch v. Daily News Pub. Co., 
217 N.W. 947, 116 Neb. 474, 59 A. 
L.B. 1056. 

Okl.—Wiley v. Oklahoma Press Pub 
Co., 233 P. 224, 106 Okl. 52. 

Tenn.—^Black v. Nashville Banner 
Pub. Co., 141 S.W.2d 908, 24 Tenn. 
App. 137. 

Tex.—Webster v. Nunn, Civ. App., 
,248 S.W. 711, reversed on other 
grounds Nunn v. Webster, Com. 
App., 260 S.W. 157. 

36 CJ*. p 1168 note 72. 

34. Ga.— Corpus Juris quoted in 
Constitution Pub. Co. v. Andrews. 
177 S.E. 258, 259, 50 Ga.App. 116. 

Mich.—Gustln v. Evening Press Co., 
137 N.W. 674, 172 Mich. 311, Ann. 
Cas.l914D, 95. 

35. Cal.—Blake v. Hearst Publica¬ 
tions, App., 170 P.2d 100. 

36. U.S.—Gunder v. New York 
Times Co., D.C.N.Y., 37 F.Supp. 
911. 

Ariz.—Central Arizona Light & Pow¬ 
er Co. V. Akers, 46 P.2d 126, 45 
Ariz. 626. 

Ill.—Kulesza v. Chicago Daily News, 
35 N.B.2d 617, 311 ni.App. 117. 
Kan.—Little v. Allen, 87 P.2d 610, 
149 Kan. 414. 

N.Y.—^Paris v. New York Times Co., 
9 N.Y.S.2d 689, 170 Misc. 215, af¬ 
firmed 21 N.Y.S.2d 612, 259 App. 
Dly. 1007, reargument denied 23 
N.Y.S.2d 479, 260 App.Div. 859. 

Okl.—Wiley v. Oklahoma Press Pub. 

Co., 233 P. 224, 106 Okl. 62. 
Headline held actionable 

Defamatory newspaper headline 
may be actionable, although entire 
article is harmless.—Shubert v. Va¬ 
riety, Inc., 219 N.Y.S. 233, 128 Misc. 
428, affirmed 224 N.Y.S. 913, 221 App. 
Div. 856. 

Headline held not libelous 
Word “racket,” as used in head¬ 
line “The Anti-Utility ‘Racket’” to 
advertisement by public utility In a 
controversy over private and public 
ownership of utility, would not be 
libelous if no intimation of criminal 
acts or conduct was manifest In 
body of advertisement,—Central Ar- 
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However, where a headline is libelous, its libelous 
character is not neutralized by the fact that the 
imputations conveyed were fully warranted by the 
body of the article.S'^ 

§11. -As to Person Defamed 

a. In general 

b. Error as to person defamed 

c. Publication affecting a class 


a. In (jeneral 

Defamatory words, In order to be actionable, must 
refer to some ascertained or ascertainable person, and 
that person must be the plaintiff. In general the def¬ 
amation of a relative, or a deceased relative, is not 
actionable. 

Defamatory words, in order to be actionable, 
must refer to some ascertained or ascertainable per¬ 
son, and that person must be plaintiff.*® If the 


Isona Light & Power Co. v. Akers, 46 
P.2d 126, 45 Ariz. 626. 

PlaintlfTs name not contained, in 
headline 

In determining whether newspa¬ 
per article was libelous, article and 
headlines were required to be con¬ 
strued together as one document, 
where alleged libelous headlines did 
not contain plaintiff’s name.— 
Schoenfeld v. Journal Co., 235 N.W. 
442, 204 Wis. 132. 

37. Kan.—^Brinkley v. Flshbeln, 8 P. 
2d 318, 134 Kan. 833. 

3a TJ.S.—-Watts-Wagner Co. v. Gen¬ 
eral Motors Corp., D.C.N.Y., 64 P. 
Supp. 606—Wright v. R. K. O. Ra¬ 
dio Pictures, D.C.Mass., 55 P.Supp. 
639—Turner v. Crime Detective, D. 
C.Okl., 34 P.Supp. 8. 

Cal.—^Noral v. Hearst Publications, 
104 P.2d 860, 40 Cal.App.2d 348— 
Vedovi V. Watson & Taylor, 285 P. 
418, 104 Cal.App. 80. 

D.C.—Service Parking Corporation v. 
Washington Times Co., 92 P.2d 
602. 67 APP.D.C. 351. 

Ga.—Corpus JUxis cited in Minday 

V. Constitution Pub. Co., 182 S.B. 
53, 64, 62 Ga.App. 61—Constitution 
Pub. Co. V. Leathers, 172 S.B. 923, 
48 Ga.App. 429. 

Ky.— Corpus Juris cited in. Louis¬ 
ville Times v. Stivers, 68 S.W.2d 
411, 412, 262 Ky. 843, 97 A.L.R, 
277 — Corpus Juris quoted in Lou¬ 
isville Times Co. v. Bmrich, 66 S. 

W. 2d 73, 76, 252 Ky. 210. 

Minn.— Corpus Juris cited in Brill 
V. Minnesota Mines, 274 N.W. 631, 
633, 200 Minn. 454. 

Mont.—Campbell v. Post Pub. Co., 
20 P.2d 1063, 94 Mont. 12—Rowan 
V. Gazette Printing Co., 230 P. 
1036, 74 Mont. 326. 

N.Y,—Gross V. Cantor, 200 N.B. 592, 
270 N.Y. 93—^Hays v. American De¬ 
fense Soc., 169 N.B. 380, 252 N.Y. 
266—Sweet v. Ken, Inc., 7 N.Y.S.2d 
737, 169 Misc. 407, affirmed 12 N. 
Y.S.2d 240, 266 App.Div. 1063— 
Tetens v. Sokolsky, 54 N.Y.S.2d 
240. 

Okl.—^Holway v. World Pub. Co., 44 
P.2d 881, 171 Okl. 306—^Marland 
Refining Co, v. Harrel, 31 P.2d 121, 
167 Okl 648—Wimmer v. Oklaho¬ 
ma Pub. Co., 1 P.2d 671, 161 Okl. 
123—^Hargrove v. Oklahoma Press 
Pub. Co., 266 P. 636, 180 Okl. 76. 


Tex.—Carter Publications v. Flem¬ 
ing, 106 S.W.2d 672, 129 Tex. 667— 
Pridemore v. San Angelo Standard 
Civ.App., 146 S.W.-2d 1048, error 
dismissed, judgnnent correct—^Ex¬ 
press Pub. Co. V. Southwell, Civ. 
App., 296 S.W. 180. 

Va.—Ewell V. Bout well, 121 S.B. 912, 
138 Va. 402. 

Wis.—^Luthey v. Kronschnabl, 1 N. 
W.2d 799, 239 Wis. 375—Kasso- 
witz V. Sentinel Co., 27.7 N.W. 177, 
226 Wis. 468—Williams v. Journal 
Co., 247 N.W. 436, 211 Wis. 362— 
Corpus Juris cited iu Schoenfeld v. 
Journal Co., 235 N.W. 442, 444, 204 
Wis. 132. 

36 C.J. p 1169 note 78. 

Connecting defamatory matter with 
plaintiff in pleading see infra § 
166. 

Evidence to show reference to plain¬ 
tiff see infra § 209. 

Persons entitled to sue see infra 9 
145. 

Bffect Of statutory definition 

An Intention on part of legislature 
to create a cause of action in favor 
of one not injured in his own repu¬ 
tation could not be reasonably im¬ 
plied from enactment of definition 
of civil libel containing phrase 
“tending to blacken the memory of 
the dead,” where all the decisions 
that had passed on the question had 
denied the existence of such cause 
of action, although the same phrase 
was included in common law deflnl- 
tiou of libel.—Renfro Drug Co. v. 
Lawson, 160 S.W.2d 246, 138 Tex. 
434, 146 A.L.R. 732. 

Particular refereuoes held In sn fll - 
oieut 

<1) Published words “bank loaned 
to death by former cashier” was 
held not libelous as to plaintiff who 
was cashier at time bank closed be¬ 
cause not sufficiently identifying 
plaintiff, since the words “former 
cashier” are applicable to all persons 
who may have functioned as cash¬ 
ier at any time.—^Helmlcks v. Stev- 
llngson, £50 N.W. 402, 212 Wis. 614, 
91 A.L.R. 1168. 

(2) General attack in testamenta¬ 
ry plan on doctrine rather than per¬ 
sonnel of large religious groups, or 
on some members of religious group, 
would not be actionable as libelous 
even though coupled with name of 
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large religious denomination.—^In re 
Payne’s Estate, 200 N.Y.S. 407, 160 
Misc. 224. 

(3) A statement in news article 
concerning tuberculosis at state san¬ 
itarium, that “there are a number 
of persons employed there, Ineludiag 
part-time doctors, who are so-called 
arrested cases of tuberculosis,” did 
not sufficiently identify a particular 
plaintiff, who was one of four part- 
time doctors there employed, to be 
libelous.—^Kassowltz v. Sentinel Co., 
277 N.W. 177, 226 Wls. 468. 

(4) Statement by member of stock 
exchange, that it appeared to satis¬ 
faction of exchange that an em¬ 
ployee of his had violated rules of 
stock exchange was held not libelous 
as to his general manager, when It 
did not appear that he did not have 
other employees, or that it was gen¬ 
erally known plaintiff was defend¬ 
ant’s general manager.—^Zanker v. 
Lackey, 128 A. 373, 2 W.W.Harr., 
Del., 58$. 

(5) Articles concerning fire In 
printing plant, burning negatives of 
poll lists, and finding ballot boxes in 
unlocked room, were held not “in¬ 
nuendo” against publisher, not in¬ 
terested in election contest.—Ex¬ 
press Pub. Co. V. Southwell, Tex.Civ. 
App., 295 S.W. 180. 

Publloatlou as actionable per se 

(1) Publications which, unaided by 
extrinsic facts, do not clearly point 
to plaintiff, are not libelous per se; 
and newspaper article commenting 
on practices of supreme court was 
held not to refer specifically to sin¬ 
gle member, and therefore not li¬ 
belous per se as to such member.— 
Owens V. Clark, 6 P.2d 765, 154 Okl. 
108. 

(2) WTiere the alleged Ubelous 
publications did not mention plain¬ 
tiff corporation by name, but it 
could be identified only by the innu¬ 
endoes in the complaint, and action 
was required to rest on statements 
relating to the residence of a named 
individual, which was the address of 
plaintiff corporation with which the 
individual was associated, and what¬ 
ever was said derogatory to the indi¬ 
vidual was as an incorporator of an¬ 
other association and not in relation 
to business of plaintiff, the publi¬ 
cations were not libelous per sa— 
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words used really contain no reflection on any par¬ 
ticular individual, no averment can make them 
defamatory.59 

It is not, however, necessary that plaintiff should 
be mentioned by name, provided the words used in 
describing the person meant can be shown to have 
referred to him and to have been so understood^o 
by others."*^ It is not necessary that all the world 
should understand that the charge referred to plain¬ 
tiff, since it is sufficient that those who know plain¬ 
tiff can make out that he is the person meant,*42 
but the liability of defendant depends on whether 
the defamation was calculated from its intrinsic 
quality to lead other persons to believe that it re¬ 
ferred to plaintiff.43 


In determining the identity of the person or per¬ 
sons defamed, the rules governing the construction 
of defamatory remarks generally have been ap- 

plied.44 

Defamation of relatives. A libel or slander of 
one member of a family does not constitute a defa¬ 
mation of, or give rise to a cause of action in fa¬ 
vor of, other members of the family.46 
Defamation of deceased person. The maligning 
of the memory of a deceased person does not give 
rise to a cause of action for damages in favor of 
his relatives where it does not affect their reputa- 
tion.46 


Life Printing *& Pub. Co. v. Field, 68 
N.E.2d 307, 324 Ill.App. 254. 

39. U.S.—Turner v. Crime Detec¬ 
tive, D.C.Okl., 34 P.Supp. 8. 

Tex.—Harris v. Santa Pe Townsite 
Co.. 125 S.W. 77, 68 Tex.Civ.App. 
506. 

40. U.S.—^National Refining Co. v. 
Benzo Gas Motor Fuel Co., C.C.A. 
Mo., 20 F.2d 763, 65 A.L.R. 406, 
certiorari denied Benzo Gas Motor 
Fuel Co. V. National Refining Co., 
48 S.Ct. 167, .275 U.S. 570, 72 L.Ed. 
431. 

Cal.—Dewing v. Blodgett, 11 P.2d 
1105, 124 Cal.App. 100. 

Ill.—Kulesza v. Alliance Printers & 
Publishers, 47 N.E.2d 547, 318 Ill. 
App. 231. 

Iowa.—Boardman & Cartwright v. 
Gazette Co., 281 N.W. 118, 225 
Iowa 633—Shaw Cleaners & Dyers 

V. Des Moines Dress Club, 246 N. 

W. 231, 215 Iowa 1130, 86 A.L.R. 
839. 

Ky.—Corpus Juris cited in Cole v. 
Commonwealth, 800 S.W. SOT, 911, 
222 Ky. 350—Bonham v. Dotson, 
288 S.W. 297, 216 Ky. 660. 

Miss.—Conroy v. Breland, 189 So. 
814, 185 Miss. 787. 

N.T.—Jackson v. Consumer Publica¬ 
tions, 11 N.T.S.2d 462, 256 App.Div. 
708. 

Wash.—^Hollenbeck v. Post-Intelli¬ 
gencer Co., 297 P. 793, 162 Wash. 
14. 

36 C.J. p 1169 note 81. 

Particular references held sufflciens 

(1) Where there was only one 
judge of the city court, allegedly de¬ 
famatory statements about the court 
also indirectly referred to the judge. 
—Kirkham v. . Sweetring, 160 P.2d 
436, 108 Utah 397. 

(2) Newspaper was not relieved 
from liability for publishing libel¬ 
ous articles because plaintiffs name 
was not mentioned in either publi¬ 
cation whi(fii referred to plaintiffs 
business by name.—Naihaus v. Lou¬ 


isiana Weekly Pub. Co., 146 Bo. 527, 
176 La. 240. 

(3) A newspaper article referring 
to “extravagant operation and ruth¬ 
less spending of our officials,’* and to 
a golden age to come “only when 
men of brains plus horse sense run 
our village right and not be dictated 
to by gangsters or Chambers of 
Commerce,” sufficiently identified the 
persons referred to, to authorize li¬ 
bel actions by mayor and village 
trustees.—DeHoyos v. Thornton, 18 
N.Y.S.2d 121, 259 App.Div. 1, appeal 
dismissed 29 N.B.3d 989. 284 N.T. 
632. 

41. Cal.—DeWitt v. Wright. 67 Cal. 
576. 

Ohio.—Woolf V. Scripps Pub. Co., 
172 N.B. 389. 85 Ohio App. 343. 
Necessity of publication to third 
person see infra § 81. 

42. Miss.—Conroy v. Breland, 189 
So. 814, 185 Miss. 787. 

36 C.J. p 1160 note 84. 

43. Ill.—^Ball V. Evening American 
Pub. Co., 86 N.B. 1097, 287 lU. 692. 

86 C.J. p 1160 note 86. 

44. Ill.—^Latimer v. Chicago Daily 
News, 71 N.B.2d 568, 830 DLApp. 
295. 

Gonstruction as a whole 

In determining whether derogato¬ 
ry newspaper article, referring to a 
group of persons, clearly includes all 
of such group, so as to give one or 
more of them, not identified in arti¬ 
cle, a right of action for libel, court 
must consider entire article, not 
merely portion relied on as libelous 
per se.—^Latimer v. Chicago Daily 
News, supra. 

45. N.T.—Feinstein v. Kaye, 67 N.T. 
S.2d 54, 185 Misc. 185. 

FartiOTilar oases within znle 
. (1) False publication that hus¬ 
band is negro is not libel on his wife 
for which she can maintain action. 
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—^Hargrove ▼. Oklahoma Press Pub. 
Co., 266 P. 636, 130 Okl. 76. 

(2) Newspaper publication refer¬ 
ring to white man as negro was held 
not libel on his white parents, where 
containing no reference, direct or 
Indirect, to parents.—^Atlanta Jour¬ 
nal Co. V. Farmer, 172 S.E. 647, 48 
Ga.App. 278. 

(8) Publication of motion picture 
which contained no character even 
remotely resembling plaintiff did not 
give rise to cause of action for li¬ 
bel, regardless of whether other 
members of plaintiff’s family were 
libeled.—Wright v. R. K. O. Radio 
Pictures, D.C.Mass., 55 F.Supp. 639. 

(4) An article published in a 
newspaper, which stated that a wo¬ 
man, who was a defendant in a crim¬ 
inal prosecution, had found swin¬ 
dling profitable enough to raise six¬ 
teen children was not libelous per 
se as to woman’s husband and chil¬ 
dren, since article did not charge 
that husband and children were con¬ 
nected with the fraud, or violated 
any law or received any of the prof¬ 
its from the fraud, and did not in¬ 
fer that husband was derelict in his 
duty to provide for his family.— 
Ryan v. Hearst Publications, 100 P. 
2d 24, 8 Wash.2d 128. 

46. U.S.—Wright v. R. K. O. Radio 
Pictures, D.C.Mass., 66 P.Supp. 639 
—Corpus juris cited iu Turner v. 
Clime Detective, D.C.Okl., 34 P. 
Supp. 8. 

N.T.—In re Fleming, 228 N.T.S. 544, 
223 App.Div. >849—Corpus Juris 
cited lu Eagles v. Liberty Weekly, 
244 N.T.S. 430, 431, 187 Misc. 576. 
Tex.—^Renfro Drug Co. v. Lawson, 
Civ.App., 144 B.W«2d 417—Corpus 
Juris cited in Houston v. Inter¬ 
state Circuit, Civ.App., 132 S.W.2d 
903, 906. 

87 C.J. p 11 note 50. 

Abatement by death of party see 
Abatement and Revival § 145 d. 
Persons entitled to sue see infra §§ 
146-147. 
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h. Error as to Person Defamed 

Generally If the public may understand that the 
words used referred to the plaintiff It Is immaterial that 
the defendant had no such intention. 

Since in actions for defamation defendant’s in¬ 
tent ordinarily is immaterial, as discussed infra § 
75, it has generally been held that, if the public 
may understand that the words used referred to 
plaintiff, it is immaterial that defendant had no 
intention to refer to plaintiff ;47 and it is immate¬ 
rial that defendant mistakenly identified plaintiff 
as some one else., or, if the publication was of 
and concerning plaintiff, that plaintiff was de¬ 
scribed by a wrong name,^^ or that defendant did 
not know plaintiff as the person defamed,50 

Where a publication is defamatory per se, the 
fact that it is made to apply to plaintiff, although 
there is a mistake as to the initials of the person 
intended, will be no excuse.^i On the other hand, 
it has been held that the name used in a publica¬ 


tion is not conclusive, and that if the publication 
viewed in connection with the publicly known cir¬ 
cumstances is such that it could refer to one per¬ 
sonally, no other person would have a right of ac¬ 
tion,even if, by reason of identity of name with 
that used in the publication, he might sustain in¬ 
jury thereby. 5 3 ^ 

The publication of the portrait of plaintiff an¬ 
nexed to a libelous article is actionable,®'^ although 
done by mistake.®® However, under the rule that 
the liability of defendant depends on whether the 
defamation is calculated to lead other persons to 
believe that it referred to plaintiff, it has been 
held that the publication of a portrait of plaintiff 
annexed to a libelous article is not necessarily ac¬ 
tionable, if the persons reading it would not be¬ 
lieve it to refer to plaintiff by virtue of the in¬ 
trinsic quality of the article and other circum¬ 
stances.®® A publication of a photograph of the 
members of a family, including plaintiff, in con- 


Angtilsli; ImpairmeBt of social 
staadiiLg' 

Generally a libel on memory of a 
deceased person that does not di¬ 
rectly cast any personal reflection on 
his relatives does not give them any 
right of action, although they may 
have thereby suffered mental an¬ 
guish or sustained an Impairment of 
their social standing among a con¬ 
siderable class of respectable people 
of community in which they lived, 
by disclosure that they were related 
to deceased.—^Hughes v. New Eng¬ 
land Newspaper Pub. Co., 43 N.E.2d 
(557, 312 Mass. 178. 

Effect of statutory provisions 

(1) The statute defining civil libel 
so as to include the words “tending 
to blacken the memory of the dead” 
does not create by implication a 
cause of action in favor of a father 
not injured in his own reputation, to 
recover damages for defamation of 
his deceased daughter.—Renfro Drug 
Co. v. Lawson, 160 S.W.2d 246, 138 
Tex. 434, 146 A.L.R. 732. 

(2) Statute defining libel as a false 
or malicious publication designed to 
blacken memory of one who is dead 
and tending to scandalize his sur¬ 
viving relatives or friends did not 
create cause of action for libel which 
survived estate of deceased, in view 
of statute providing that cause of 
action for libel is abated by death.— 
Turner v. Crime Detective, D.C.Okl., 
34 P.Supp. 8. 

(3) The Oklahoma statute provid¬ 
ing that person who threatens to 
publish libel concerning dead rela¬ 
tive shall be liable civilly and crim¬ 
inally to have the same Intent as 
though the publication had been 
made did not create cause of action 


I for libel which survived estate of 
deceased.—Turner v. Crime Detec¬ 
tive, supra. 

Bnsband’s suicide 
A false statement that plaintiffs 
husband committed suicide and left 
a widow did not constitute a libel on 
plaintiff; and fact that residence of 
deceased, who was falsely charged 
in a newspaper article with having 
committed suicide, was given as a 
specified address to which it was 
stated he had recently moved with 
his wife and two children, did not 
authorize an action by wife for li¬ 
bel on ground that her reputalion 
had been damaged, since the article 
was descriptive of the deceased and 
not those who comprised his house¬ 
hold and at most merely disclosed 
the wife’s marital relationship to de¬ 
ceased.—Hughes V. New England 
Newspaper Pub. Co., 43 N.B.2d 657, 
312 Mass. 178. 

47. Mo.—Corpus Juris cited in Coats 
V. News Corp., 197 S.W«2d 958. 
36C.J. p 1160 note 87. 

Particular reference held sufficient 
A newspaper article with respect 
to cases before the court, which in¬ 
cluded a statement that district at¬ 
torney would present to Jury com¬ 
plaints charging O P and G P, broth¬ 
ers, with swindling by bogus check, 
and one for assault to murder, in 
unambiguous language stated that 
complaint would be presented to 
grand Jury charging O P with as¬ 
sault to murder, and hence was li¬ 
belous per se, notwithstanding news¬ 
paper meant that complaint would 
be made against another person for 
assault to murder.—^Pridemore v, 
San Angelo Standard, Tex*CiyJV.pp., 
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116 S.W.2d 1048, prror dismissed, 
judgment correct. 

48. Ga.—Corpus Juris cited in Min- 
day V. Constitution Pub. Co., 182 S. 
K. 53, 54, 52 Ga.App. 51. 

N.C.—Flako V. Greensboro News Co., 
195 S.E. 55, 212 N.C. 780. 

36 C..T. p 1160 nolf* 88. 

49. Pa.—Clark v. North American 
Co., 53 A. 237, 203 Pa. 340. 

36 C..T. p 1160 note SO. 

50. U.S.—Dcxlor v. Spear, C.C.R.I., 
7 P.Ca.s.No. 3,SG7, 4 Ma.son 115. 

N.T.—Corrigan v. Bobbs-Merrill Co., 
126 N.E. 260, 228 N.Y. 58, 10 A.L. 
R. 662. 

51. D.C.—^IVashington Pojgt Co, v. 
Kennedy, 3 P.2d 207, 55 App.D.C. 
162, 41 A.L.R. 483. 

36 C.J. p 1160 note 91. 

62. Mont,—Shaffroth v. Tribune, 201 
P. 271, 61 Mont. 14. 

53. Mass.—^Hanson v. Globe News¬ 
paper Co., 34 N.E. 462, 159 Mass. 
293, 20 L.R.A. 85G. 

36 C.J. p 1160 note 93. 

54. N.T.—De Sando v. New York 
Herald Co., 85 N.Y.S. Ill, 88 App. 
Div. 492. 

55. Ohio.—Petransky v. Repository 
Printing Co.. 200 N.E. 647, 61 Ohio 
App. 305. 

36 C.J. p 1161 note 94. 

56- Ill.—Ball V. Evening American 
Pub. Co., 86 N.E. 1097, 237 Ill. 692. 
Article referring to another 
Publication of plaintiff’s picture 
and name in newspaper underneath 
caption “Held in Death” was not li¬ 
belous per se, where picture was 
identified as that of plaintiff and 
article following applied to another 
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nection with an article stating that plaintiff’s fa¬ 
ther was to be arrested on a criminal charge, has 
been held not actionable per se.57 

c. Publication Affecting a Glass 

Where a defamatory publication affects a class of 
persons, no member of that class can maintain an ac¬ 
tion therefor unless the defamatory matter is applicable 
to every member of the class or Is especially applicable 
to a particular member. 

Where a defamatory publication affects a class 
of persons without any special personal applica¬ 
tion, no individual of that class can maintain an 
action for the publication 8 and it has been held 
that, where defamatory statements are made 
against an aggregate body of persons, an individual 
member not specially imputed or designated can¬ 
not maintain an action.^^ However, a class may 
be defamed, so as to authorize any member of the 
class to sue, where the defamatory matter is ap¬ 
plicable to every member of the class,^0 particu- 

person.—Express Pub. Co. v. Isensee, 

Tex.Civ.App., 286 S.W. 926. 

57. Wash.—^Hillman v. Star Pub. 

Co., 117 P. 69'4. 64 Wash. 691, 35 
L.R.A,N.S., 695. 

58. U.S.—^American Civil Liberties 
Union v. Kiely, C.C.A.N.Y., 40 F. 

2d 461—Watts-Wagmer Co. v. Gen¬ 
eral Motors Corp., D.C.N.T., 64 F. 

Supp. 506. 

D.C.—Service Parking Corporation v. 

Washington Times Co., 92 P.2d 
602, 67 APP.D.C. 351. 

Ga.—Constitution Pub. Co. v. Leath¬ 
ers, 172 S.E. 923, 48 Ga.App. 429. 

Ky.— Corpus Juris quoted in Louis¬ 
ville Times v. Stivers, 68 S.W.2d 
411, 412, 252 Ky. 843, 97 AL.R. 

277. 

Xia.—McGee v. Collins, 100 So, 430, 

166 La. 291, 34 A,L.R. 336. 

N.Y.—Gross v. Cantor, .200 N.B. 592, 

270 N.Y. 93. 

S.C ,— Corpus Juris a^oted in Hos¬ 
pital Care Corporation v. Com¬ 
mercial Casualty Ins. Co., 9 S.E.2d 
796, 800, 194 S.C. 370. 

Wash.—^Ryan v. Hearst Publications, 

100 P.2d 24, 3 Wash.2d 128. 

Wis.—^Luthey v, Kronschnabl, 1 N. 

W.2d 799, 239 Wis. 375. 

36 C.J. p 1161 note 98. 

Remarks as to part of group 

A derogatory newspaper article, 
directed against a group of persons, 
but not deemed to include all con¬ 
stituent members of group, does not 
give any particular members there- 
-of a right of action for libel, as no 
innuendo can render certain Identity 
-of persons -libeled.—Latimer v. Chi- 
-cago Daily News, 71 N.B.2d 663, 330 
IlLApp. 295. 

i59. Cal.— Corpus Juris cited in 
Noral V. Hearst Publications, i04 
P.2d 460, 862, 40 CaLApp.2d 348. 


larly where the statement is directed toward a com¬ 
paratively small group of persons or a restricted 
portion of a general class;®! and if the charge is 
against a class, and is, or may be, made of definite 
application, any one of that class may maintain an 
action on showing that the words applied espe¬ 
cially to him.®2 

Thus it has been held that, if the charges are 
not made against a general class but against a 
board or council of which plaintiff is a member, he 
may maintain an action without showing specifically 
that the 'charges were intended to be or were un¬ 
derstood by the hearers to apply to any specific 
member of the group;®® and, where defamatory 
words are spoken or written generally of a jury 
or applied to a jury as a whole, any member of the 
jury individually may bring an action therefor.®^ 
One who publishes matter about a family in its 
collective capacity assumes the risk of its being 
libelous as to any member thereof.®® 

self.—Constitution Pub. Co. v. Leath¬ 
ers, 172 S.E. 923, 48 Ga.App. 429. 
Application held not estahlislied 
Ill.—Latimer v. Chicago Daily News, 
71 N.E.2d 663, 330 IlLApp. 295. 

63. Iowa.—Children v. Shinn, 160 N. 
W. 864, 168 Iowa 631. 

N.J.—Reilly v. Curtiss, 84 A. 199.* 
83 N.J.Law 77. 

A meinher of city council who wes 
superintendent of accounts and 
finances of city could maintain stat¬ 
utory libel action as sole plaintiff 
against newspaper publishing article 
criticizing city council and mayor 
with respect to their conduct ol 
city’s fiscal affairs.—Swearingen v. 
Parkersburg Sentinel Co., 26 S.E. 2d 
209, L25 W.Va. 731. 

64. Ky.—Smallwood v. York, 173 S. 
W. 380, 163 Ky. 139, L.R.A.1915D 
678. 

36 C.J. p 1161 note 3. 

65. Utah.—^Fenstermaker v. Tribune 
Pub. Co., 45 P. 1097, 13 Utah 632, 
35 L.R.A. 611. 

imputation against all members 
Publisher of matter concerning 
family in its collective capacity is 
liable to each member thereof, where 
publication makes defamatory impu¬ 
tations against all members of fam¬ 
ily.—Constitution Pub. Co. v. Leath¬ 
ers, 172 S.E. 923, 48 Ga.App. 429. 
Faxtioular members named 
Publication imputing crimes to 
five members of two families was 
held not actionable by member of 
family mentioned, where five per¬ 
sons referred to< were named and 
did not include him.—Constitution 
Pub. Co. V. Leathers, supra. 
Statement as to ‘‘dan” 

(1) Where alleged libelous news¬ 
paper article referred to feud, and 


Ky.— Corpus Juris quoted in Louis¬ 
ville Times V. Stivers, 68 S.W.2d 
411, 412, 252 Ky. 843, 97 A.L.R. 
277. 

S.C.— Corpus juris quoted in Hos¬ 
pital Care Corporation v. Commer¬ 
cial Casualty Ins. Co., 9 S.B.2d 796, 
800, 194 6.C. 370. 

36 C.J. p 1161 note 99. 

60. U.S.—American Civil Liberties 
Union v. Kiely, C.C.A.N.Y., 40 F. 
2d 451. 

Ky.—^Louisville Times Co. v. Emrlch, 
66 S.W.2d 73, 252 Ky. 210. 

61. U.S.—^Watts-Wagner Co. v. Gen¬ 
eral Motors Corp., D.C.N.Y., 64 F. 
Supp. 606—Curtiss-W'right Corpo¬ 
ration V. MitcheU, D.C.Va., 10 F. 
Supp. 91. 

D.C.—Service Parking Corporation 
V. Washington Times Co., 92 P.2d 
502, 67 APP.D.C. 351. 

Ga.—Constitution Pub. Co. v. Leath¬ 
ers, 172 S.E. 923, 48 Ga.App. 429. 
Ky.—^Louisville Times v. Stivers, 68 
S.W.2d 411, 252 Ky. 843, 97 A.L.R. 
277. 

Va.—^Ewell v. Boutwell, 121 S.D. 
912, 138 Va. 402. 

-^y.Va.—Swearingen v. Parkersburg 
Sentinel Co., 26 S.E.2d 209, 125 W. 
Va. 731. 

62. D.C.—Service Parking Corpora¬ 
tion V. Washington Times Co., 92 
P.2d 602, 67 APP.D.C. 351. 

Ky.— Corpus Juris cited in Louis¬ 
ville Times Co. v. Emrich, 66 S.W. 
2d 73, 75, -252 Ky. 210. 

36 C,J. p 1161 note 1. 

Application must be established 
In order to maintain action for 
defamation by words expressly, but 
impersonally and indefinitely, refer¬ 
ring to two or more members of 
family, member of family must es¬ 
tablish application of words to him- 
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§ 11 

Libel of unincorporated association, A defama¬ 
tory statement wi^ respect to an unincorporated 
association or similar organization is actionable, 
even though the members are not individually and 
personally defamed.®® It has been held that when 
such an organization is libeled an individual mem¬ 
ber does not have a cause of action therefor.®*^ 

§ 12. -Imputations of Crime 

If allegedly defamatory words In their natural and 
ordinary signification fairly Import a criminal charge, 
it Is sufficient to render them defamatory as containing 
an imputation of crime. 

In accordance with the general rules as to the 
construction of alleged defamatory words or lan¬ 
guage, considered supra §§ 9, 10, words used in 
imputing crime should be weighed and considered 
in the light of the circumstances surrounding the 
parties at the time,®® should be construed, together 
with the rest of the publication of which they are 
a part, as a whole,®® and should be given the ef¬ 
fect they would probably produce on the average 
person who reads or hears them.^O The intent of 
defendant is not a governing factor in the construc¬ 
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tion.7i Imputations as to crime as constituting li~ 
bel or slander are considered infra §§ 53-73. 

In order to be actionable as charging a crime, 
it is not necessary that any particular words be 
used to denote the crime,'^® or that the words should 
impute the offense with the technical accuracy re¬ 
quired in an indictment or that they should make 
the charge in express terms,^® provided the essen¬ 
tial elements of the crime are included within the 
fair meaning of the words spoken.74 Thus, where 
the offense charged is statutory, the words are ac¬ 
tionable, although they do not charge the offenses 
in the very language of the statute, if the words 
are such that, construed according to their plain 
and natural import, they convey to those who hear 
that plaintiff had committed the offense.^® 

If the allegedly defamatory words, taken in their 
natural and ordinary signification, fairly import a 
criminal charge, it is sufficient.^® So words not 
actionable in themselves may express a criminal 
charge by reason of their allusion to some extrinsic 
fact, or in consequence of being used and under¬ 
stood in a particular sense different from their 


made statements regarding “Stivers' 
clan,” member of Stivers family 
.could not maintain action for libel. 
—Louisville Times v. Stivers, 68 S. 
W.2d 411. 252 Ky. 843, 97 A.L.R. 
277. 

(2) This was particularly so 
where articles showed on face in¬ 
tention to include persons other than 
those named Stivers.—Stivers v. 
Louisville Times Co., 79 S.W.2d 402, 
258 Ky. 119. 

66. N.Y.—Lubliner v. Reinlib, 60 N. 
Y.S.2d .786, 184 Misc. 472. 

Right of corporations and voluntary 
associations to sue see infra §§ 
146, 147. 

Xiibel of trade tudon 

N.Y ,—^Lubliner v. Reinlib, supra. 

67. Miss.—Miller v. Mix, 187 So. 
742, 161 Miss. 681. 

Ulbel of ooxnmon-law trust 
Under Kansas law, manager and 
owner of undivided interest In show, 
which was a common-law trust, 
could not recover in his own right 
for any special damages suffered by 
show or its lessees as result of al¬ 
leged libelous newspaper interview 
with actor.—Miller v. Mix, supra. 

68. Ga.—Corpus Juris anoted in 
Horton v. Georgian Co., 157 S.E. 
892, 898, 43 Ga.App. 19. 

Tex.—^Burkhiser v. Lyons, Clv.App., 
167 S.W. 244. 

69. Ill.—^Parker v. Kirkland, 18 N. 
BM2d 709, 298 IlLApp. 340, 

70. Del.—Gordon v. News-Journal 
Co., 176 A. 657, 6 W.W.Harr. 396. 


Ga.—Corpus Juris gtuoted iu Horton 

V. Georgian Co., 157 S.E. 892, 898, 
43 Ga.App. 19. 

S.C.—Flowars v. Price, 6 S.£l.2d 750, 
192 S.C. 878. 

Tex.—^Burkhlser ▼. Lyons, Clv.App., 
167 S.W. 244. 

71. Del.—Gordon v. News-Journal 
Co., 176 A. 657, 6 W.W.Harr. 396. 
7a. Mo.—Kirk v. Bbenhoch, 191 S. 

W. 2d 643, 354 Mo. 762. 

Ohio. — Schoedler v. Motometer 
Gauge & Equipment Corp., 15 N. 
B.2d 958, 134 Ohio St 78. 

73. Ill.—^Zurawskl v. Dziennik Zjed- 
noczenia Pub. Corporation, 2 N.E. 
2d 956, 286 IllA.pp. 106. 

La.—Corpus Juris cited in Martin y. 
Markley, 11 So.2d 593, 596, 202 La. 
291. 

Mo.—Starnes v. St. Joseph Ry., 
Light Heat & Power Co., App., 22 
S.W.2d 73, affirmed 6.2 S.W.2d 862, 
331 Mo. 44. 

Mont.—^Keller v. Safeway Stores, 108 
P.2d 605, 111 Mont 28. 

S.C.—Flowers v. Price, 6 S.E.2d 750, 
192 S.C. 373. 

Tex.—Rednick y. Messimer, Civ. 
App., 181 S.W.2d 1014—Elder v. 
Evatt Civ.App., 164 S.W.2d 684— 
Enterprise Co. v. Wheat, Clv.App., 
290 S.W. 212—^Express Pub. Co. v. 
Isensee, Civ.App., 286 S.W. 926. 
Utah.—Corpus Juris cited in Malouf 
y. Metropolitan Life Ins. Co., 283 
P. 1066, 1070, 76 Utah 176. 

Wash.—Corpus Juris quoted in Ten¬ 
nant V. F. C. Whitney & Sons, 234 
P. 666, 669, 133 Wash. 631. 

36 C.J. p 1161 note 7. 
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74. Tex.—^Rednick y. Messimer, 

Civ.App., 181 S.W.2d 1014. 

75. Vt—Gordon y. Journal Pub. Co., 
69 A. 742, 31 Vt 237. 

Wash.—Corpus Juris quoted in Ten¬ 
nant V. F. C. Whitney & Sons, 234^ 
P. 666, 669, 133 Wash. 681. 

86 C.J. p 1162 note 8. 

76. Ill.—Zurawski y. Dziennik ZJed-« 
noczenla Pub. Corporation, 2 N.El 
2d 956, 286 Ill.App. 106. 

La.—Corpus JUrls cltod in Martin v., 
Markley, 11 So.2d 593, 596, 202 La. 
291. 

Minn.—Larson y. R. B. Wrlgley Co.^. 

236 N.W. 398, 183 Minn. 28. 

Mont.—^Keller v, Safeway Stores, 10 S 
P.2d 605, 111 Mont 28. 

N.Y.—Kammerer y. Sachs, 227 N.Y„ 
S. 641, 131 Misc. 640. 

S.C.—Flowers y. Price, 6 S.E.2d 760,. 
192 S.C. 373—Turner v. Montgom¬ 
ery Ward & Co., 163 S.E. 796, 166. 
S.C. 253—Williamson y. Askin &: 
Marine Co., 136 S.E. 21, 138 S.C. 47. 
Tex.—Elder y. Evatt Civ.App., 164 S.. 
W-2d 684. 

Utah.—Corpus Juris cited in Malouf' 
V. Metropolitan Life Ins. Co., 283. 
P. 1065, 1070, 76 Utah 175. 

Wash.—Corpus Juris quoted in Ten¬ 
nant V. F. C. Whitney & Sons, 28 
P. 666, 669, 183 Wash. 681. 

86 C.J. p 1162 note 9. 

No other construction possible 
In order to charge one’ with being- 
guilty of crime, it is sufficient if de¬ 
famatory statement is susceptible of‘ 
no other construction.—Priest v»- 
Central States Fire Ins. Co.. 9 BJW^ 
2d 543, 223 Mo.App. 122. 
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•natural meaning and thus become actionableJ^ 
Moreover, if words charging a crime are spoken 
with reference to some transaction not amounting 
to the crime charged, the hearers must understand 
the reference in order to render the words harm¬ 
less and not actionable.*^^ 

However, the words are not actionable per se if 
they do not unequivocally import the commission of 
a crime, but may have been understood in an inno¬ 
cent or harmless meaning ;79 nor are words ac¬ 
tionable, although ordinarily importing a crime, if 
they are spoken or written in a different sense 
and understood in that sense by the person ad- 
dressed.SO Indeed it has been held that, in order 
for a defamatory oral utterance to be slanderous 
as imputing a crime, the statement must be not 
only such as may convey to the hearer the impres¬ 


§ 13 

sion that the crime in question is being charged,^^ 
but it must be couched in such language as might 
reasonably be expected to convey that meaning to 
anyone who happened to hear the utterances;®^ 
and it has been held that it is not enough that the 
person to whom the remark is addressed may un¬ 
warrantably reach the conclusion, from the lan¬ 
guage used, that a crime is being imputed to the 
person to whom the speaker refers.®® 

Words calculated to induce suspicion. In some 
jurisdictions the rule has been laid down that words 
conveying a mere suspicion that a person has com¬ 
mitted a crime are not actionable per se.®^ How¬ 
ever, in other jurisdictions the rule is that, where 
the obvious tendency of a publication is to fasten 
suspicion of the commission of a crime on plain¬ 
tiff, it is actionable.®® 


2. Depamatort Impotations in Genebaii. 


§ 13. In Libelous Form Generally 

As a general rule words, written .or printed, are 
libelous per se If they tend to expose a person to pub¬ 
lic hatred, contempt, ridicule, aversion, or disgrace. In¬ 
duce an evil opinion of him in the minds of right think¬ 
ing persons, and deprive him of their friendly inter¬ 
course and society. 

As a general rule, except as changed by statute,®® 


words written or printed may be libelous and ac¬ 
tionable per se, that is, actionable without any alle¬ 
gations of special damages, if they expose or tend to 
expose plaintiff to public hatred, contempt, ridicule, 
aversion, or disgrace, induce an evil opinion of him 
in the minds of right thinking persons, and de¬ 
prive him of their friendly intercourse and soci¬ 
ety,®^ regardless of whether they actually produce 


77. S.C.—^Hubbard v. State Co., 57 
S.R2d 603, 208 S.C. 176. 

36 C.J. p 1162 note 10. 

78- S.C.—James v. Western Union 
Telegraph Co., 126 S.B. 663. 130 S. 
C. 533. 

36 C.J. p 1162 note 13. 

79. Ky.—^Holt v. Ashby, 150 S.W. 
810, 150 Ky. 612—Moore v. John¬ 
son, 144 S.W. 766, 147 Ky. 584. 

80. Ill.—Parker v. Kirkland. 18 N. 

B. 2d 709, 298 Ill.App. 340 

S.C.—James v. Western Union Tele¬ 
graph Co., 126 S.B. 653, 130 S.C. 
533. 

36 C.J. p 1162 note 12. 

Mere nse of word ^‘gnilty” did not 
constitute Imputation of crime where 
used ■with reference to non-criminal 
conduct.—Old Dearborn Distributing 
Co. V. Seagram Distillers Corpora¬ 
tion, 5 N.B.2d 610, 288 Ill.App. 79. 

81. Ga.—Jones v. Poole, 8 S.B.2d 
532, 62 Ga.App. 309. 

36 C.J. p 1162 note 14. 

82. U.S.—Walgreen Co. v. Cochran, 

C. C.A.MO.. 61 F.2d 367. 

Ga.—^Jones v. Poole, 8 S.B.2d 632, 62 
Ga.App. 309. 

36 C.J. p 1162 note 15. 

83. Ga.—Whitley v. Newman, 70 S. 
B. 686. 9 GkuApp. 89. 


84. N.C.—Bums V. Williams, 88 N. 
a 159. 

36 C.J. p 1162 note 17. 

85. S.C.—^Turner v. Montgomery 
Ward & Co., 168 S.B. 796, 166 S.a 
258. 

36 OJ. p 1162 note 18. 

86. Ill.—^Hudson V. Slack Furniture 
Co., 47 N.B.2d 502, 318 Dl.App. 
16. 

Statute as affecting words action¬ 
able per se generally see supra 
S 8. 

Statutory deflsiition held appUoable 
The statutory definition of libel as 
the malicious defamation of a per¬ 
son, made public by any printing, 
writing, sign, picture, representation 
or eflagy. tending to provoke him to 
wrath or expose him to public ha¬ 
tred, contempt or ridicule or to de¬ 
prive him of the benefits of public 
confidence and social Intercourse is 
applicable in civil actions for dam¬ 
ages.—Boardman & Cartwright v. 
Gazette Co., 281 N.W. 118, 225 Iowa 
533. 

87- U.S.—Berg v. Printers’ Ink 
Pub. Co., D,C.N.T.. 64 F.Supp. 796, 
affirmed C.C.A.. 141 P.,8d 1022— 
Holden v. American News Co., D.C. 
Wash., 62 F.Supp. 24, appeal dis¬ 
missed, C.C.A., 144 F.2d 249. 

Ala.—White v. Birmingham Post Co., 
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172 So. 649, 233 Ala. 547—Marion 
v. Davis, 114 So. 367, 217 Ala. 16, 
55 A.L.R. 171. 

Arlz.—^Kinsey v. Real Detective 
Pub. Co.. ‘80 P.2d 964, 62 Ariz. 863 
—Central Arizona Light & Power 
Co. V. Akers, 46 P.2d 126, 46 Ariz. 
626. 

Cal.—Peabody v. Barham, 126 P.2d 
668, 62 CaI.App.2d 581—Ray v. 
Citizen-News Co., 67 P.2d 527. 14 
Cal.App.5d 6—Gunsul v. Ray, 45 
P.2d 248, 6 Cal.App.2d 628. 

Colo.—^Knapp v. Post Printing & 
PubUshlng Co., 144 P.2d 981, 111 
Colo. 472—^Morley v. Post Joint¬ 
ing & Publishing Co., 268 P. 540, 84 
Colo, 41. 

Del.—Gordon v. News-Joujrnal Co., 
176 A. 657, 6 W.W.Harr. 396. 

D.C.—Thackrey v. Patterson, App.D. 
C., 167 F.2d 614. 

Fla.—^Budd v. J. T. Gooch, 27 So.2d 
72—Sharp v. Bussey, 187 So. 779, 
187 Fla. 96, 121 A.L.R. 1148—Tip 
Top Grocery Co. v. Wellner, 186 So. 
219, 136 Fla. 618—Harriss v. Me¬ 
tropolis Co., 160 So. 205, 118 Fla. 
825—^McCrary v. Post Pub. Co., 
147 So. 259, 109 Fla. 93—^Layne v. 
Tribune Co., 146 So. 234, 108 Fla. 
177, 86 A.L.R. 466. 

Ill.—Cobbs. V. Chicago Defender, 81 
N.B.2d 353, 308 Ill.App. 56. 

Kan,—Knapp v« Green, 266 P, 163, 
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such results.** As otherwise stated, words pub¬ 
lished are libelous if they discredit plaintiff in the 
minds of any considerable and respectable class in 
the community,** taking into consideration the emo¬ 
tions, prejudices, and intolerance of mankind;** 


and it has been held that it is not necessary that 
the published statements make all or even a ma¬ 
jority of those who read them think any the less 
of the person defamed, but it is enough if a no¬ 
ticeable part of those who do read the statements 


12S Kan. 650, 66 A-L.R. 850, re- 
hearing: denied 269 P. 710, 124 Kan. 
266, 55 A.L..R. 850. 

Ky.—Corpus Juris quoted in Shields 
V. Booles, 38 6.W.2d 677, 681, 238 
Ky. 673. 

Me.—Briola v. J. P. Bass Pub. Co., 
25 A.2d 489. 138 Me. 489. 

Md. — Bowie V. Evening News, 129 A. 
797, 148 Md. 669. 

Mass.—Hughes v. New England 
Newspaper Pub. Co., 43 N.B.2d 667, 
312 Mass. 178~Fahy v. Melrose 
Free Press, 10 N.E.2d 187, 298 
Mass. 267—Louka v. Park Enter¬ 
tainments, 1 N.E.2d 41. 294 Mass. 
268. 

Miss.—Conroy v. Breland, 189 So. 814, 
185 Miss. 787—^Hodges v. Cunning¬ 
ham, 136 So. 215, 160 Miss. 676. 

Neb.—^Heckes v. Fremont Newspa¬ 
pers, 13 N.W.2d 110, 144 Neb- 267— 
Walker v. Bee-News Pub. Co., 240 
N.W. 679, 122 Neb. 611—Davis v. 
Meyer, 212 N.W. 436, 115 Neb. 251, 
50 A.L.R. 1410. 

N.M.—Ward v. Ares, 223 P. 766, 29 
N.M. 418. 

N.Y.—Rose V. Daily Mirror, 31 N.E. 
2d 182, 284 N.T. 835, 182 A.L.R. 888, 
reargument denied 33 N.E.2d 548, 
286 N.Y. 616—Klmmerle v. New 
York Evening Journal, 186 N.E. 
217, 262 N.Y. 99—Sydney v. Mac- 
Fadden Newspaper Pub. Corpora¬ 
tion, 161 N.E. 209, 242 N.T. 208, 
44 A.L.R. 1419^Hall v. Bingham¬ 
ton Press Co., 33 N.T.S.2d 840. 
263 App.Div. 403, affirmed 70 N. 
E.2d 637, 296 N.Y. 714—Dali v. 
Time, Inc., 300 N.Y.S. 680, 252 App. 
Div. 636, affirmed 16 N.E.2d 297, 
278 N.Y. 635, reargument denied 17 
N.B.2d 138, 278 N.Y. 718—Cortright 
V. Anderson, 202 N.Y.S. 7.29, 208 
App.Div. 1—^Hartmann v. Winchell, 
63 N.Y.S.2d 226, 187 Misc. 64, af¬ 
firmed 66 N.Y.S.2d 272, 271 App. 
Div. .777—^Mencher v. Chesley, 61 
N.T.S.2d 147, 186 Misc. 877, modi¬ 
fied on other grounds 63 N.Y.S.2d 
108, 270 App.Div. 1040, appeal 

granted 64 N.Y.S.2d 910, and 64 N. 
Y.S.2d 911—^Dubliner v. Reinlib, 60 
N.Y.S.2d 786, 184 Misc. 472—Gar- 
rlga V. Richfield, 20 N.Y.S.2d 644, 
174 Misc. 316—Schwimmer v. Pox, 
271 N.Y.S. 82, 150 Misc. 562, af¬ 
firmed 271 N.Y.S. 1099, 242 App. 
Div. 625—Callahaji v. Israels, 250 
N.Y.S. 470, 140 Misc. 296—Thom¬ 
as V. Hunt; 68 N.Y.S.2d 754. af¬ 
firmed 62 N.Y.S.2d 612, 270 App. 
Div. 923—^Luotto v. Field, 49 N. 
Y.S.2d 785, modified on other 
grounds 60 N.Y.S.2d 849, 268 App. 
Div. 227, reversed on other 


grounds 63 N.E.2d 68, 294 N.Y. 460 
—Stoll V. Long Islander Pub. Co., 
40 N.Y.S.2d 412, affirmed 39 N.Y. 
S.2d 1018, 265 App.Div. 1069—Adle 
V. Herald Co., 36 N.Y.S.2d 905. 

N.c.—Corpus Juris quoted in Flake 
V. Greensboro News Co., 196 S.B. 
66, 60, 212 N.C. 780—^Davis v. As¬ 
kings Retail Stores, 101 S.B. 33, 211 
N.C. 551—Pentuft v. Park, 138 S. 
E. 616, 194 N.C. 146, 63 A.L.R. 626. 
N.D.—Ellsworth v. Martindale-Hub- 
bell Law Directory, 268 N.W. 400, 
66 N.D. 5.78—Waite v. Stockgrow- 
ers* Credit Corporation, 249 N.W. 
910, 63 N.D. 763, followed in Davis 
v. Stockgrowers' Credit Corpora¬ 
tion, 249 N.W. 912, 63 N.D. 768. 
Okl.—Franklin v. World Pub. Co., 83 
P.2d 401, 183 Okl. 607—Holway v. 
World Pub. Co.. 44 P.2d 881, 171 
Okl. 306—Lindley v. Delman, 26 P. 
2d 751, 166 Okl. 165—Dusabek v. 
Marts, 249 P. 146. 121 Okl. 241, 49 
A.L.R. 253—Willey v. Oklahoma 
Press Pub. Co., 233 P. 224, 106 Okl. 
52, 40 A.L.R. 673. 

Or.—Corpus Juris cited in Reiman v. 
Pacific Development Soc., 284 P. 
575, 577, 132 Or. 82. 

Tex. — MacFadden Publications v. 
Wilson, Civ.App., 121 S.W.2d 430, 
error refused—^Express Pub. Co. v. 
Lancaster, Civ.App., 270 S.W. 220, 
modified on other grounds, Com. 
App., 2 S.W,2d 833. 

Wash.—Luna v. Seattle Times Co., 
69 P.2d 763, 186 Wash. 618, 105 
A.L.R. 932. 

Wis.—Judevine v. Benzies-Montanye 
Fuel & Warehouse Co., 269 N.W. 
295, 222 Wls. 612, 106 A.L.R, 1443 
—Singler v. Journal Co., 260 N.W. 
431, 218 Wls. 263. 

36 C.J. p 1163 note 19. 

Falsity of words as element see in¬ 
fra S 74. 

Unprivileged character of words as 
element see infra § 87 et seq. 

Similar statements of rule 

(1) A publication of words which 
tend to expose one to public hatred, 
shame, obloquy, contumely, odium, 
contempt, ridicule, aversion, ostra¬ 
cism, degradation, or disgrace or to 
induce evil opinion of one in minds 
of right thinking persons and to de¬ 
prive one of their confidence and 
friendly Intercourse in society is li¬ 
belous per se. 

U.S.—Sweeney v. Schenectady Union 
Pub. Co., C.C,A.N.Y., 122 F.2d 288, 
affirmed 62 S.Ct 1031, 816 U.S. 642, 
86 L.Ed. 1727, rehearing denied 62 
S.Ct 1266, 316 U.S. 710, 86 L.Ed. 
1776—^Harris v. Twentieth Century 
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Fox Film Corporation, D.C.N.Y., 43 
F.Supp. 119. 

N.Y.—^Klmmerle v. New York Eve¬ 
ning Journal, Inc., 186 N.E. 217, 
262 N.Y. 99—Ross v. MacFadden 
Publications, 22 N.Y,S.2d 619, 174 
Misc. 1019. 

(2) “Written or printed publica¬ 
tions which are false and tend to 
injure one in his reputation or to 
expose him to public hatred, con¬ 
tempt, scorn, obloquy, or shame, are 
libelous per se.“—Courier Journal 
Co. V. Noble, 65 S.W.2a 703, 261 Ky. 
527. 

Any false acensation which dis¬ 
honors or di.scredilH a man in the 
estimate of the public or his friends 
and acquaintances or has a reason¬ 
able tendency to do so is libelous. 
—Hayos v. Van Geld or, 248 N.Y.S. 
393, 231 App.Div. 663—^Woodhousc* 
V. New York Evening Post, 200 N.Y. 
S. 620, 211 App.Div. 75—O'Leary v. 
Hcarst Magazines, 4 N.Y.S.2d 79, 167 
Misc. 481, affirmed 5 N.Y.S.2d 63S, 
254 App.Div. 806, affirmed 19 N.E.2d 
917, 280 N.Y. 502, answering certi¬ 
fied question 6 N.Y.S.2d 650, 254 App. 
Div. 933—Stoll V. Long Islander 
Pub. Co., 40 N.Y.S.2d 412, affirmed 
39 N.Y.S.2d 1018, 265 App.Div. 1069. 
Xn Ohio 

(1) The rule stated in the text has 
been recognized and followed in the 
supremo court.—Bigelow v. Brumley, 
37 N.B.2d 584. 138 Ohio St. 674. 

(2) In cases in the court of ap¬ 
peals, however, it has been held that 
a publication which charges a person 
with utterances bringing him into 
ridicule, hatred or contempt, is not 
actionable unless it causes special 
damages, or unless liberally and not 
technically construed charges utter¬ 
ances which violate the laws of the 
land or good morals.—Sweeney v. 
Beacon Journal Pub. Co., 35 N.B.2d 
471, 66 Ohio App. 475, appeal dis¬ 
missed 34 N.E.2d 764, 130 Ohio St. 
330—Holloway v. Scrlpps, 11 Ohio 
App. 226. 

88. Colo.—Knapp v. Post Printing 
& Publishing Co., 144 P.2d 981, 111 
Colo. 492. 

89. Mass.—Goss v. Needham Co-op. 
Bank, 44 N.E.2d 690, 312 Mass. 309 
—^Hughes V. New England News¬ 
paper Pub. Co., 43 N.E.2d 667, 312 
Mass. 178—Streeter v. Bldridge, 40 
N.E.2d 254, 311 Mass. 180 —Ingalls 
V. Hastings & Sons Pub. Co., 22 N. 
E.2d 657, 304 Mass. 31. 

90. Mass.—Ingalls v. Hastings & 
Sons Pub. Co., supra. 
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are made to hate, despise, scorn, or be contemptu¬ 
ous of the person concerning whom the false state¬ 
ments are published.^! 

In order to be libelous per se, the defamatory 
words must be of such a nature that the court can 
presume as matter of law that they will tend to 
disgrace and degrade the person or hold him up to 
public hatred, contempt, or ridicule or cause him 
to be shunned and avoided in other words, they 
must reflect on his integrity, his character, and his 
good name and standing in the community, and 


$ 13 

tend to expose him to public hatred, contempt, or 
disgrace.93 The imputation must be one which 
tends to affect plaintiff in a class of society whose 
standard of opinion the court can recognize.®^ 
It is not sufficient, standing alone, that the language 
is unpleasant and annoys or irks plaintiff, and sub¬ 
jects him to jests or banter, so as to affect his feel¬ 
ings.^ 5 

It is not essential that the defamatory words 
should charge, or involve an imputation of, crime,^® 


91. U.S.—^Peck V. Tribune Co., Ill., 
29 S.Ct 554, 214 U.S. 186, 63 L.Ed. 
960, 16 Ann.Cas. 1076—Sweeney v. 
Schenectady Union Pub. Co., C.C. 
A.N.Y., 122 P.2d 288, aJBrmed 62 
S.Ct. 1031, 816 U.S. 642. 86 U.Ed. 
1727, rehearing: denied 62 S.Ct 
1266, 816 U.S. 710, 86 L.Ed. 1776. 

92. D.C.—^Lane v. Washingrton Dally 
News, 86 P.2d 822, 66 App.D.C. 246. 

Ky.—Sweeney & Co. v. Brown, 60 S. 
W.2d 881, 249 Ky. 116—Shields v. 
Booles, 88 S.W.2d 677, 238 Ky. 
673. 

Minn.—^Morey v. Barnes, 2 N.W.2d 
829, 212 Minn. 158. 

^.0.—Corpns Jtuis quoted in. Flake 
V. Greensboro News Co., 196 S.E. 
56, 60, 212 N.C. 780. 

Or.—Corpus Juris quoted iu Peck v. 
Coos Bay Times Pub. Co., 259 P. 
307, 311, 122 Or. 408. 

36 C.J. p 1164 note 25. 

93 . U.S.—^Kraft v. New York Her¬ 
ald Co., D.C.N.Y., 6 P.2d 644, af¬ 
firmed C.C.A., New York Herald 
Co. V. Kraft, 10 F.2d 1020. 

Iowa.—Salinger v. Des Moines Cap¬ 
ital, 217 N.W. 555, 667, 206 Iowa 
692—Fey v. King, 190 N.W. 619, 
194 Iowa 835. 

Mo.—Wilson V. National Bond & In¬ 
vestment Co., App., 46 S.W.2d 922. 
Okl.—Wimmer v. Oklahoma Pub. Co., 
1 P.2d 671, 161 Okl. 123—Fite v. 
Oklahoma Pub. Co., 293 P. 1073, 
146 Okl. 150. 

Tex.—Southern Pub. Co. v. Foster, 
Com. App., 53 S.W.2d 1014—Ex¬ 
press Pub. Co. V. Southwell, Civ. 
App., 295 S.W. 180. 

36 C.J. p 1164 note 26. 

Charges held libelous 

(1) Falsely charging plaintiff with 
taking another’s false teeth, causing 
plaintiff to be made butt of many 
jokes.—^Augusta Chronicle Pub. Co. 
V. Arrington, 157 S.E. 394, 42 Ga.App. 
746. 

(2) Ridiculing plaintiff as promis¬ 
cuous and professional lovemaker.— 
Hinson v. Pollock, 15 S.W.2d 737. 159 
Tenn. 1. 

Charges held uot libelous. 

(1) In general. 

Cal.—Wilson v. Stockholders Pub. 
Co., 62 P.2d 918, 4 Cal.2d 724— 


Blake v. Hearst Publications, 
App., 170 P.2d 100—Yedovi v. Wat¬ 
son & Taylor, 285 P. 418, 104 Cal. 
App. 80. 

N.Y.—Tower v. Crosby, 212 N.Y.S. 
219, 214 App.Div. 392—Schwimmer 
V. Fox. 271 N.Y.S. 82, 150 Misc. 
662. affirmed 271 N.Y.S. 1099, 242 
App.Div. 625. 

Ohio.—Fletcher v. Cincinnati Realty 
Co., 153 N.E. 213, 21 Ohio App. 
422. 

S.C.—Murphy v. News and Courier 
Co., 139 S.B. 189, 141 S.C. 61. 

36 C.J. p 1164 note 25 [bj. 

(2) Reauestlng buyer of mort¬ 
gaged grain to withhold payment, 
not defamatory to mortgagor.—^Al- 
lis-Chalmers Mfg. Co. v. Lowry, 261 
P. 828, 124 Kan. 666. 

* (3) That another’s son was being 
educated on grandfather’s money.— 
Collier v. Thompson, 22 S.W.2d 662, 
180 Ark. 695. 

(4) That individual was a “former 
choir singer.’’—Caller Times Pub. 
Co. V. Chandler, Tex.Civ.App., 122 
S.W.2d 249, affirmed 130 S.W.2d 853, 
134 Tex. 1. 

(5) That plaintiff had been made 
defendant in criminal action.—^Ruble 
V. Kirkwood, 266 P. 252, 125 Or. 
316. 

(6) That plaintiff, although sis¬ 
ter’s sole heir, took nothing under 
her will.—Peck v. Wakefield Item 
Co., 183 N.B. 70, 280 Mass. 451. 

(7) That wrestling match was 
held in one’s barn.—Walker v. Bee- 
News Pub. Co., 240 N.W. 579, 122 
Neb. 611. 

94. Mass.—Streeter v. Eldridge, 40 
N.E.2d 254, 311 Mass. 180. 

N.C.—Corpus juris quoted lu Flake 
V. Greensboro News Co., 195 S.E. 
55, 60, 212 N.C. 780. 

Okl.—^Franklin v. World Pub. Co., 88 
P.2d 401, 183 Okl. 607—^Tulsa Tri¬ 
bune Co. V. Kight, 60 P.2d 350, 174 
Okl. 369—Wimmer v. Oklahoma 
Pub. Co., 1 P.,2d 671, 161 Okl. 123— 
Wiley V. Oklahoma Press Pub. Co., 
233 P. 224, 106 OkL 62. 

95. Iowa.—Salinger v. Des Moines 
Capital, 217 N.W. 666, 206 Iowa 

59 


692—Fey v. King, 190 N.W. 619, 

194 Iowa 836. 

Okl.—^Franklin v. World Pub. Co., 83 
P.2d 401, 183 Okl. 507—Wimmer v. 
Oklahoma Pub. Co., 1 P.2d 871, 151 
Okl. 128—Fite v. Oklahoma Pub. 
Co., 293 P. 1073, 146 Okl. 160. 
Strong language or extravagant 
terms are not sufficient.—^Dimitry v. 
Levy, 108 So. 107, 161 La. 11. 

96. U.S.—Holden v. American News 
Co., D.C.Wash., 62 F.Supp. 24, ap¬ 
peal dismissed C.CJL, 144 F.2d 249. 
Ala.—White v. Birmingham Post 
Co., 172 So. 649, 233 Ala. 647— 
Marlon v. Davis, 114 So. 857, 217 
Ala. 16, 65 A.L.R. 171. 

Cal.—Maher v. Devlin, 263 P. 812, 
203 Cal. 270—Gunsul v. Ray, 46 P. 
2d 248, 6 Cal.App.2d 528. 

Colo.—^Knapp v. Post Printing & 
Publishing Co., 144 P,2d 981, 111 
Colo. 492—Morley v. Post Print¬ 
ing & Publishing Co., 268 P. 640, 84 
Colo. 1. 

D.C.—^Lane v. Washington Daily 
News, 85 P.2d 822, 66 App.D.C. 
245. 

Ill.—Bums V. Hicks, 242 Ill.App. 198. 
Me.—^Briola v. J, P. Bass Pub. Co., 
25 A.2d 489, 138 Me. 844. 

Mass.—Lynch v. Lyons, 20 N.E..2d 
953, 303 Mass. 116—^Fahy v. Mel¬ 
rose Free Press, 10 N.E.2d 187, 
298 Mass. 267—^King v. Northeast¬ 
ern Pub. Co., 2 N.E.2d 486, 294 
Mass. 369. 

Mo.—Conrad v. Allls-Chalmers Mfg. 
Co., 73 S.W.2d 438, 228 Mo.App. 
817. 

Mont.—^Burr v. Winnett Times Pub. 

Co., 258 P. 242, 80 Mont. 70. 

N.Y.—Cortright v. Anderson, 202 N. 
Y.S. 729, 208 App.Div. 1—Smith v. 
Buffalo Times, 209 N.Y.S. 226, 124 
Misc. 495, affirmed 209 N.Y.S. 921, 
214 App.Div. 769. 

N.C.—^Flake v. Greensboro News Co., 

195 S.E. 66, 212 N.C. 780—Davis v. 
Askin’s Retail Stores, 191 6JB3. 38, 
211 N.C. 661. 

Tex.—^Express Pub. Co. v. Lancaster, 
Clv.App., 270 S.W. 229, modified on , 
other grounds. Com.App., 2 S.W. 2d 
883. 

Wash.—^Luna v. Seattle Times Co., 
69 P.2d -753, 186 Wash. 618, 105 
A.L.R. 982—Wilson v. Sun Pub- 
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or otherwise impute the violation of some 
or moral turpitude,or immoral conduct,or any 
wrongdoing or bad conduct,^ or ascribe a lack of 
specific virtue,2 nor is it essential that the words 
work injury to one*s business or ofFicc,^ although 
these are factors to be taken into account if 
charged and proved.^ Scandalous matter is not 
necessary to make a libel.® 

Charging commission of permissible acts or con¬ 
duct. In the absence of special damages, words 
charging plaintiff with the commission of acts or 
conduct permissible in law, although they may lack 
public approval, have been held not to expose plain¬ 
tiff to hatred, contempt, ridicule, or disgrace in the 
sense or to the degree required by the law of li¬ 
bel,® as, for instance, charging one with setting up 
the statute of limitations'^ or the illegality of a con¬ 
tract® as a defense. It is not libelous per se to ac¬ 


cuse one of being deficient in some quality which 
the law does not require him as a good citizen to 
possess,® or to charge him with refusing to do that 
which he is not bound to do.^® It has been held 
that words or language which charge another with 
nothing which he might not have done legally and 
properly arc not libelous per sc.^^ However, it 
has also been held that it may not be a sufficient 
answer to a charge of libel to show that the pub¬ 
lication only accuses plaintiff of having done that 
which he may legally do.^® 

Notice of cessation of business relations. It has 
generally been held that notices to the public an¬ 
nouncing the cessation of business relations be¬ 
tween the writer and another are not libelous per 
se,^2 but the rule may be otherwise where such a 
notice contains derogatory statements that are im- 
nccessary for the purpose of the notice.!^ 


lishing Co.. 148 P. 774. 85 Wash. 
603, Ann.Cas.l91.7B. 442. 

Wis.—Judevine v. Benzles-Montanye 
Fuel & Warehouse Co.. 269 N.W. 
295. 2.22 Wis. 612, 106 A.L..R. 1443. 
36 C.J. p 1164 note 20. 

97. U.S,—Sweeney v. Schenectady 
Union Pub. Co., C.C.A.N.Y., 122 F. 
2d 288. amrmed 62 S.Ct 1031, 316 

U.S. 642, 86 L.Ed. 1727, rehearing 
denied 62 S.Ct. 1266, 316 U.S. 710, 
86 L.Bd. 1776. 

Cal.—Stevens v. Snow. 214 P. 968, 
191 Cal. 58. 

N.Y.—Taylor v. Friedman, 212 N.Y. 

S. 26, 214 App.Div. 198. 

N.C.—^Flake v. Greensboro News Co., 
196 S.B. 55, 212 N.C. 780. 

98. Ky.—Shields v. Booles, 38 S.W. 
2d 677, 238 Ky. 673. 

N.Y.—^Katapodis v. Brooklyn Specta¬ 
tor, Inc., 38 N.B.2d 112, 287 N.Y. 
17, 137 A.L.II. 910—^Mencher v. 
Chesley, 61 N.Y.S.2d 147, 186 Misc. 
877, modified on other grounds 63 
N.Y,S.2d 108, 270 App.Dlv. 1040— 
Stoll V. Long Islander Pub. Co., 
40 N.Y.S.2d 412, affirmed 89 N.Y. 
S.2d 1018, 266 App.Div. 1059. 

N.C.—Flake v. Greensboro News Co., 

195 S.B. 55, 212 N.C. 780. 

Tenn.—Stair v. Journal & Tribune 
Co., 189 S.W. 864, 136 Tenn. 404. 

99 . Ky.—Shields v. Booles, 38 S.W. 
2d 677, 238 Ky. 673. 

N.T.—Rose V. Daily Mirror, 81 N.B. 
2d 18.2, 284 N.Y. 335, 132 A.L.R. 
888, reargument denied 33 N.B.2d 
648, 286 N.Y. 616-^nyder v. New 
York Press Co., 121 N.Y.S. 944, 137 
App.Div. 291. 

N.C.—Flake v. Greensboro News Co., 

196 S.B. 66, 212 N.C. 780. 

1. Mass.—Goss V. Needham Co-op. 
Bank, 44 N.B.2d 690, 812 Mass. 309. 
Actual dlsgracefol coxLdiiot need 
not be Imputed by the words pub¬ 
lished, since It is sufficient if they 


tend to render party contemptible 
and ridiculous.—Dali v. Time, Inc., 
300 N.Y.S. 680, 252 App.Div. 636, af¬ 
firmed 16 N.E.2d 297, 278 N.Y. 635, 
reargument denied 17 N.B.2d 138, 278 
N.Y. 718. 

2. Cal.—Von Stein v. Hardie, 288 
P. 680, 105 Cal.App. 780. 

3. Maas.—^Fahy v. Melrose Free 
Press, 10 N.B.5d 187, 298 Mass. 
267. 

4. Mass.—Fahy v. Melrose Free 
Press, supra. 

N.Y.—Callahan v. Israels, 250 N.Y.S. 
470, 140 Misc. 295. 

5. Minn.—Cole v. Millspaugh, 126 
N.W. 626, 111 Minn. 169, 137 Am.S. 
R. 646. 28 L.R.A.,N.S., 162, 20 Ann. 
Cas. 717. 

6. U.S.—Sweeney v. Philadelphia 
Record Co., C.C.A.Pa., 126 P.2d 63. 

Cal.—Riley v. Press-Telegram Pub. 

Co., 62 P.2d 386, 17 Cal.App.2d 456. 
D.C.—Sullivan v. Meyer, 91 P.2d 301, 
67 App.D.C. 228. 

Kan.—^Thompson v. Osawatomie Pub. 

Co., 166 P.2d 606, 169 Kan. 562. 

Ky.—Taxpayers' League of Bell 
County V. Sun Pub. Co., 76 S.W.5d 
664, 256 Ky. 37. 

La.—Santana v. Item Co„ 189 So. 
442, 192 La. 819. 

Mass.—Peck v. Wakefield Item Co., 
183 N.B. 70, 280 Mass. 451. 

N.Y.—McNulty v. Press Pub. Co., 
241 N.Y.S. 29, 136 Misc. 833. 

Ohio.—^Holloway v. Scripps Publish¬ 
ing Co., 11 Ohio App. 226. 

36 C.J. p 1165 note 27. 

Beanesting exuployees .not to patroxu 
ize plaintiff’s store 
A notice posted in defendant's the¬ 
ater requesting defendant's em¬ 
ployees not to patronize plaintiffs 
place of business because plaintiff 
had shown himself disloyal to the¬ 
ater and did not merit employees' 
patronage and advising employees to 
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discourage their friends from deal¬ 
ing with plaintiff was not libelous 
per se, since plaintiff was not 
charged with anything that would 
expose him to hatred, contempt, ridi¬ 
cule or obloquy or which would 
cause him to be avoided.—Sullivan 

V. Warner Bros. Theatres, 109 F.2d 
760, 42 Cal.App.2d 660. 

7. Iowa.—Hollenbeck v. Hall, 72 N. 

W. 618, 103 Iowa 214, 64 Am.S.R 
175, 39 L.R.A. 734. 

N.Y.—Bonnett v. Williamson, 6 N.Y. 
Super. 60, « N.Y.Leg.Obs. 217. 

8 . Mass.—Homer v. Bngelhardt, 117 
Mass. 639. 

9. Ariz.—Baxter v. Dorrington, 108 
P. 459, 13 Ariz. 140. 

Wash.—^Urban v. Ilelmick, 45 P. 747, 
15 Wash. 155. 

10- U.S.—Montgomery Ward A Co. 
V. McGraw-Hill Pub. Co., aC.A.lll., 
146 F.2d 171. 

11- U.S.—Cannon r. Bee News Pub. 
Co., D.C.Neb., 8 F.Bupp. 154. 

Okl.—^Holway v. World Pub. Co., 44 
P.2d 881, 171 Okl. 306—Wimmer 
V, Oklahoma Pub. Co., 1 P.2d 671, 
161 Okl. 123—Fite v. Oklahoma 
Pub. Co., 293 P. 1073, 146 Okl. 160 
—Oklahoma Pub. Co. v. Gray, 280 
P. 419. 138 Okl. 71—Dusabek v. 
Martz, 249 P. 146, 121 Okl. 241, 
49 AL.R. 253. 

12. Cal.—Stevens v. Snow, 314 P. 
968. 191 Cal. 58. 

Mo.—Seested v. Post Printing & 
Publishing Co., 31 S.W.2d 1046, 
826 Mo. 559. 

Okl.—^Dusabek v. Martz, 249 P, 146, 
121 Okl. 241, 49 A.L.R. 258. 

13- Ga.—Behre v. National Cash 
Register Co., 27 S.B. 986, 100 Oa. 
218, 62 Am.S.R. 820. 

36 CJ*. p 1165 note 3i2. 

14. Ga.—^Behre v. National Cash 
i Register Co., supra. 
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§14. In Slanderous Form Generally 

Oral defamatory words are generally not actionable 
per se, although they tend to expose to public hatred, 
contempt, and ridicule, unless they come within certain 
limited classifications. 

The common law does not afford reparation for 
all derogatory or disparaging oral words, and 
oral defamatory words, to be actionable per se, so 
as not to require plaintiff to plead and prove spe¬ 
cial damages, must come within certain limited clas¬ 
sifications which the rules of the common law have 
designated as actionable per se,i® and, as has been 
held, they must convey not only the expression of 
an actionable wrong, but also the nature of such 
wrong.i7 Accordingly, as a general rule, oral de¬ 
famatory words are not actionable per se, although 
they may tend to expose to public hatred, contempt, 


and ridicule,18 unless they impute the commission 
of a crime, discussed infra §§ 53-73, or the posses¬ 
sion of some contagious disease tending to exclude 
from society, infra § 16, or prejudice the person 
in his ofiice or employment or in his profession or 
trade, infra §§ 32-52, or unless they charge plain¬ 
tiff with acts or conduct which might tend to dis¬ 
inherit him.i8 Such words, however, may be ac¬ 
tionable where they occasion special damages.2t> 
On the other hand, as discussed supra § 8 b, some 
courts have refused to draw a distinction between 
written and spoken words, and in such jurisdic¬ 
tions the ultimate criterion of the slanderous char¬ 
acter of words may be whether they are likely to 
expose the victim to public condemnation and dis- 
grace.8l 


N.Y.—Ratzel v. New York News 
Pub. Co., 73 N.Y.S. 849. 67 App. 
Div. 698. 

86 C.J. p 1165 note 82, 

15. S.C.—Stokes v. Great Atlantic 
& Pacific Tea Co., 23 S.B.2d 823, 
202 S.C. 24. 

Va.-^Moseley v. Moss, 6 Qratt 684, 
47 Va. 634. 

Neither stronsr langnaffe aor ex¬ 
travagant terms constitute slander, 
or add anything to plain Import of 
simple words.—^Dimitry v. Levy, 108 
So. 107, 161 La. 11. 

Informers 

The statement that proprietor of 
a service station and rooming house 
primarily patronized by truckers and 
truck drivers who are under the Ju¬ 
risdiction of the Interstate Com¬ 
merce Commission was informing 
the authorities of violations by 
truckers of commission’s regulations 
with regard to number of hours of 
continuous work without rest may 
not be made the basis of recovery 
for slander, regardless of whatever 
special damages may be alleged, 
since such statement cannot be held 
defamatory.—Connelly v. McKay, 28 
N.Y.S.2d 327, l'?6 Misc. 686. 

16. Miss.—^W. T. Parley, Inc., v, 
Bufkin, 132 So. 86, 159 Miss. 360. 

Or.—Barnett v. Phelps, 191 P. 502, 
97 Or. 242—Clark v. Morrison, 156 
P. 429, 80 Or. 240. 

Pa.—Corpus Juris quoted lu Halli- 
day V. Cienkowskl, 3 A.2d 372, 373, 
333 Pa. 1.23. 

General classification of words as 
actionable per se or per quod see 
supra § 6. 

Imputations of unchastity in female 
as actionable per se see infra §§ 
29, 80. 

17. Mass.—Carter v. Andrews, 16 
Pick. 1. 

Neb.—^Hudson v. Schmid, 272 N.W. 
406, 132 Neb. 588. 


18. Ga.—Christian v. Ransom, 183 
S.B. 89, 62 Ga.App. 218. 

Ky.—Courier Journal Co. v. Noble, 
65 S.W.2d 703, 251 Ky. 527— 

Shields V. Booles, 38 S.W.2d 677, 
238 Ky. 673—Abbott v. Vinson, 20 
S.W.2d 996, 230 Ky. 786. 

Mass.—^Lynch v. Lyons, 20 N.B.2d 
958, 308 Mass. 116. 

Miss.—W. T. Parley, Inc., v. Bufkin, 
132 So. 86, 159 Miss. 360. 

Mo.—Kirk v. Ebenhoch, 191 S.W.2d 
643, 354 Mo. 762—Tlncher v. Na¬ 
tional Life & Accident Ins. Co., 
146 S.W.2d 663, 235 Mo.App. 668— 
Stowers v. Western Bentley Mer¬ 
cantile Co., App., 140 fi.W.2d 714. 
Neb.—^Nelson v. Rosenberg, 280 N.W. 
229, 185 Neb. 84—Davis v. Meyer, 
212 N.W. 436, 115 Neb. 251, 60 A. 
L.R. 1410. 

N.Y.—Sleight V. Woods. 260 N.Y.S. 
826, 145 Misc. 824. 

Ohio.—^Bigelow v. Brumley, 87 N.B. 

2d 684, 138 Ohio St. 674. 

Pa .—OovpTLS Jtirls quoted in Halli- 
day V. Cienkowskl, 3 A.2d 372, 373, 
883 Pa. 123—Barre Supply Co. v. 
J. Zabludofl & Sons, 41 Pa.Dist. & 
Co. 645, 61 Dauph. Co. 1. 

S.C.—Sawyer v. United Cigar Stores, 
185 S.E. 38, ISO S.C. 70. 

Tex.—Montgomery Ward & Co. v. 
Peaster, Civ.App., 178 S.W..2d 802 
—West Texas Utilities Co. v. 
Wills, Civ.App., 135 6.W.2d 138. 

36 C.J. p 1165 note 40. 

Acts or words held not slanderous 
per se 

(1) Refusing to serve plaintiff in 
cafeteria on ground he was too dir¬ 
ty.—^Larson v. R. B. Wrigley Co., 
235 N.W. 393, 183 Minn. 28. 

(2) Statement that plaintifC is 
half-breed Mexican,—^Davis v. Mey¬ 
er, 212 N.W. 435, 116 Neb. 251, 60 A. 
L.R. 1410. 

19. Ky.—Shields v, Booles, 38 S.W. 
2d 677, 238 Ky. 673—Walker V. 
Tucker, 295 S.W. 138, 220 Ky. 363, 
63 A.L.R. 647—Axton Fisher To¬ 
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bacco Co. V. Evening Post Co., 183 
S.W. 269, 169 Ky. 64, L.R.A.1916B 

667, Ann.Cas.l918B 560—Williams 
V. Riddle, 140 S.W. 661, 145 Ky. 
459, 36 L.R.A.,N.S.. 974, Ann.Cas. 
1913B 1161. 

Neb.—^Nelson v. Rosenberg, 280 N.W. 
229, 136 Neb. 34. 

Imputation of illegitimacy see infra 

§ 22 . 

20. Ill.—^Wright V. P. W. Woolworth 
Co., 281 IlLApp. 495. 

Miss.—Milner Hotels v. Dougherty, 
15 So.2d 358, 195 Miss. 718—W. T. 
Parley, Inc. v. Bufkin, 132 So. 86, 
169 Miss. 350. 

Neb.—Davis v. Meyer, 212 N.W. 435, 
116 Neb. 251, 50.A.L.R. 1410. 

N.C,—^Penner v. Elliott, 33 6.E.2d 
124, 225 N.C. 33. 

Or.—Corpus Juris cited in Reiman 
V. Pacific Development Soc., 284 
P. 576, 677, 132 Or. 82. 

S.C.—Sawyer v. United Cigar Stores, 
185 S.E. 88, 180 S.C. 70. 

Tex.—^Montgomery Ward & Co. v. 

Peaster, Clv.App., 178 S.W.2d 802. 
Va.—M. Rosenberg & Sons v. Craft, 
29 S.E.2d 375, 182 Va. 312, 151 A. 
L.R. 1095. 

21. Cal.—Semple v. Andrews, 81 P. 
2d 203, 27 Cal.App.2d 228. 

N.Y.—Devany v. Quill, 64 N.Y.S.2d 
733, 187 Misc. 719—Roberts v. 

Pratt, 21 N.Y.S.2d 645, 174 Misc. 
585, appeal denied 24 N.Y.S.2d 137, 
and 25 N.Y.S.2d 1019, appeal de¬ 
nied 27 N.Y.S.2d 449, case two, ap¬ 
peal dismissed 27 N.Y.S.2d 449, 
case one, appeal denied 35 N.E. 
2d 510, 285 N.Y. 848, appeals dis¬ 
missed 35 N.E.2d 922, 286 N.Y. 

668, certiorari denied 62 S.Ct 112, 
314 U.S. 613, 86 L.Ed. 493. 

N.C.—^Broadway v. Cope, 179 S.E. 
462, 208 N.C. 85. 

Okl.—Findley v. Wilson, 242 P. 666, 
115 Okl 280. 

Tex.—O’Connor v. Dallas Cotton Ex¬ 
change, Civ.App., 153 S.WJ2d 266. 
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In determining whether a spoken charge is slan¬ 
derous, it has been held that there can be no dif¬ 
ferentiation because of sex .22 The fact that an 
oral communication tends to prejudice another per¬ 
son in the eyes of even a substantial group does 
not make such communication actionable as slander 
if the group is one whose standards are so anti¬ 
social that it is not proper for the courts to rec¬ 
ognize them .22 

§ 15. Abusive Words 

Abusive and insulting words are generally not ac¬ 
tionable, except to the extent that they are made so by 
statute. 

At common law words of abuse do not give a 
cause of action for slander in case of oral words^^ 
or for libel in case of written or printed words,25 
although it has been held that in libel, as contrasted 
with slander, comments or epithets of an abusive 
character which tend to bring the person at whom 
they are directed into contempt, hatred, or ridicule 
are defamatory per se.26 

Under some statutes, however, words which from 


their usual construction and common acceptation 
are construed as insults and tend to violence and 
breach of the peace are actionable.27 The statutes 
have been held to apply whether the words were 
spoken28 or written and although they may not 
impute legal crime^® or injure the rcputation,2l and 
although they are not actionable at common law.S2 
The gravamen of an action under such a statute is 
the insult to the feelings of the offended person, 
and not the intention of the person using the 
words.22 Words actionable at common law may 
also be the subject of action under the statute if 
they are insulting.24 

§ 16. Contagious and Venereal Diseases 

A false charge against a person of having a con. 
tagious, Infectious, or repulsive disease or condition, 
which would cause him to be shunned or excluded from 
society, Is actionable per se. 

To charge one falsely in writing with having a 
contagious, infectious, or repulsive disease or con¬ 
dition which would necessarily cause him to be 
shunned or avoided is libelous per se.25 


m S^otilsiaiia 

Where the classification of defa¬ 
mation Into that which is action¬ 
able per se and that which is ac¬ 
tionable per quod does not prevail, 
the rule of civil law obtains that all 
oral defamations producing any per¬ 
ceptible injury to the reputation of 
another are actionable.—^Harris v. 
Minvielle, 19 So. 925, 48 La.Ann. 90S 
—3$ C.J. p 1166 note 46. 

22. Fla.—^Le Moine v. Spicer, 1 So. 
2d 730, 146 Fla. 758. 

23. N.T.—Connelly v. McKay, 28 N. 
y.S.2d 327, 176 Misc. 685. 

24w La.—^Dunn v. Bruat, 99 So. 296, 
155 La. 376. 

N.T.—^Hansen v. Dethridge, 67 N.T. 
S.2d 168. 

N.C.—Satterfield v. McLellan Stores 
Co.. 2 S.B.2d 709. 216 N.C. 682. 

36 C.J. p 1166 note 47. 

Words held not actioziable for slan¬ 
der 

(1) Assertion that one “ought to 
be taken for a ride.”—^Parker v. 
Kirkland, 18 N.E.2d 709. 298 Ill. 
App. 840. 

(2) Assertion that a person is a 
■“rat” or a “dirty rat.”—Parker v. 
XCirkland, supra. 

(3) Assertion that plaintiff had 
a “diarrhea of the mouth.”—^Parker 
V. Kirkland, supra. 

(4) Evidence that defendant ad¬ 
dressed plaintiff as “Tou G- 

Bruat, 99 So. 296, 155 La. 376—36 
C.J. p 1166 note 47 [b]. 

A hotel manager’s words in curs¬ 


ing, abusing, and threatening hotel 
guest have been held not slanderous 
per se at common law, as required 
to entitle guest to recover damages 
thereunder from hotel owner and 
manager without allegation or proof 
of special damages.—Milner Hotels 
V. Dougherty, 16 So.2d 368, 195 Miss. 
718. 

25. Neb.—^Dalton v. Woodward, 280 
N.W. 216, 134 Neb. 915. 

36 C.J. p 1166 note 48. 

26. Wis.—Singler v. Journal Co., 
260 N.W. 431, 218 Wis. 263. 

27. Miss.—^Huckabee v. Nash, 183 
So. 500, 182 Miss. 754. 

36 C.J. p 1166 note 50. 

Construction of words as jury ques¬ 
tion see infra § 223. 

Demurrer to complaint or petition 
under statute see infra § 182. 
Truth as not justification see infra 
§ 137. 

Coustractios.; original purpose 
The fact that statute making in¬ 
sulting words actionable per se was 
passed to prevent dueling should no 
longer be considered in construing 
it.— W. T. Grant Co. v. Owens, 141 
S.B. '860, 149 Va. 906. 

Statement made in good faith held 
not actionable under statute 
Miss.—Win ton v. Patterson, 119 So. 
161, 152 Miss. 158. 

28. Miss.—McLean v. Warring, 13 
So. 236. 

36 C.J. p 1166 note 66. 

29. Miss.—Torrance v. Hurst Walk. 
403. 

Ya.—^Holland v. Batchelder, 6 S.E. 
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695, 84 Va. 664—Chaffin v. Lynch, 
1 S.B. 803, 88 Va. 106. 

36 C.J. p 1166 note 56. 

30. W.Va.—Poling v. Pickens, 73 S. 
B. 251, 70 W.Va. 117, Ann.Cas. 
1913D 096. 

31. W.Va.—Poling v. Pickens, su¬ 
pra. 

32. W.Va.—Poling V. Pickens, su¬ 
pra. 

The effect of such statute is sim¬ 
ply to make a certain class of words 
actionable per so, which were not 
so at common law, and as to which 
no demurrer shall preclude jury 
from passing thereon.—Guide Pub. 
Co. V. Futrell, 7 S.B.2d 133, 176 Va. 
77—Chaffin v. Lynch, 6 S.E. 474, 84 
Va. 884. 

33. Miss.—^Huckabee v. Nash, 183 
So. 500, 182 Miss. 754. 

Va.—Cook V. Patterson Drug Co., 39 
S.B.2d 304, 185 Va. 61C. 

34. W.Va.—Poling V. Pickens, 73 S. 
B. 251, 70 W.Va. 117, AnmCas. 
1913D 995. 

36 C.J. p 11G6 note 54. 

35. Ill.—Hudson v. Slack Furniture 
Co., 47 N.E.2d 502, 318 IlLApp. 15. 

Mass.—Lynch v. Lyons, 20 N.B.2d 
953, 303 Mass. 116. 

N.C.—B^ake v. Greensboro News Co.. 

196 S.E. 65, 212 N.C. 780. 

Va.—M. Rosenberg & Sons v. Craft 
29 S.B.2d 376, 182 Va. 612, 151 A 
L.R. 1095. 

Wis.—Corpus Juris quoted in Kasso- 
witz V. Sentinel Co., 277 N.W. 177, 
180, 226 Wis. 468. 

36 O.J. p 1157 note 6.2. 
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Likewise, as a general rule, to charge one orally 
with having a contagious, infectious, or repulsive 
disease, which would wholly or partially exclude 
him from society is actionable per se, for slander.^® 
This rule has been applied to venereal disorders,^^ 
tuberculosis,and the plague.^^ However, an ac¬ 
tion for oral slander in charging plaintiff with dis¬ 
ease has been confined to the imputation of such 
loathsome and infectious maladies as would make 
him an object of disgust and aversion, and banish 
him from human society.^O Charging another with 
having had a disease is not actionable unless the 
words impute a continuance of the disorder at the 
time of speaking them.^i 

§17. Death; Obituary Notice 

The publication of a false report of a person's death 


§ 18 

Is not libelous per se unless It Is accompanied by a 
statement of disgraceful circumstances. 

The publication of a false report of a person’s 
death is not libelous per se^2 unless it is accompa¬ 
nied by a statement or imputation that the death 
was associated with disgraceful circumstances.'^^ 

§18. Dishonesty or Fraud; Rascality and 
General Depravity 

Written or printed words which charge dishonesty 
or fraud, or rascality and general depravity, are gen¬ 
erally libelous per se; but, If spoken orally, ordinarily 
they are not slanderous per se. 

Written or printed words which impeach one’s 
reputation for honesty or integrity, or charge dis¬ 
honesty or fraud, will, of themselves, support an 
action for libel."^^ It is libelous per se to charge 
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Mental disease or weakness see in¬ 
fra § 25. 

Sexual Impotence see infra § 31. 

Arrested tribercillosis 

A statement that a person was 
‘"an arrested case of tuberculosis” 
was not libelous per se as charging 
a loathsome and contagious disease, 
and hence was not actionable, in ab¬ 
sence of showing of special dam¬ 
ages.—Kassowitz V. Sentinel Co., 277 
N.W. 177, 226 Wis. 468. 

36. D.C.—Meyerson v. Hurlbut, 98 
F.2d 232, 68 App.D.C. 360, 118 A. 
L.R. 313, certiorari denied Hurlbut 
V. Meyerson, 59 S.Ct. 69, 305 U.S. 
610, 83 L.Hd. 388. 

Ga.—^Watson v. McCarthy, 2 Ga. 57, 
46 Am.D. 380. 

Idaho.—Mann v. Bulgln, 203 P. 463, 
34 Idaho 714. 

Ill.—^AVright V. P. W. Woolworth Co., 
281 IlLApp. 495. 

Ind.—Nichols v. Guy, 2 .Ind. 82. 

Ky.—Shields v. Booles, 38 S.W.2d 
677, 238 Ky. 673—Conner v. Tay¬ 
lor, 26 S.W.2d 561, 233 Ky. 706— 
Abbott V. Vinson, 20 S.W.2d 995, 
230 Ky. 786—Walker v. Tucker, 296 
S.W. 138, 220 Ky. 363, 63 A.L..R. 
547. 

La.—Goldsmith v. Unity Industrial 
Life Insurance & Sick Ben. Ass*n, 
128 So. 182, 13 La.App. 448. 

Mass.—Lynch v. Lyons, 20 N.E.2d 
953, 303 Mass. 116. 

Miss.—Taylor v. Standard Oil Co., 
186 So. 294, 184 Miss. 392. 

Mo.—Parley v. Evening Chronicle 
Pub. Co., 87 S.W. 565, 113 Mo.App. 
216. 

Neb.—Nelson v. Rosenberg, 280 N.W. 
229, 135 Neb. 34. 

N.r.—Sleight V. Woods, 260 N.T.S. 
825. 145 Misc. 324. 

N.C.—Penner v. ElUott, 33 S.E.2d 
124, 225 N.C. 33—Deese v. Collins. 
133 S.B. 92, 191 N.C. 749. 

Pa.—^Halliday v. Cienkowski, 8 A. 2d 


372, 333 Pa. 123—Smith v. Ken¬ 
nedy, €om.Pl., 41 Lack.Jur. 21. 

Va.—M. Rosenberg & Son v. Craft, 
29 S.E.2d 375. 182 Va. 312. 151 A. 
L.R. 1095. 

36 C.J. p 1167 note 63. 

This is an exception to the rule 
that the words must contain an Im¬ 
putation of some criminal offense 
for which corporal punishment may 
be inflicted.—Williams v. Holdredge, 
N.Y., 22 Barb. 396. 

ISTo paztioular words are necessary 
to denote a contagious disease, in 
order to render the words actionable. 
—Kirk V. Ebenhoch, 191 S.W.2d 643, 
354 Mo. 762. 

Charge held not slanderous per se, 
as imputing contagions disorder 
Ga.—Christian v. Ransom, 183 S.E. 
89, 62 Ga.App. 218. 

Mother.4n-law's statement that 
daughter-in-law has a bad disease is 
slanderous per se.—Shultz v. Shultz, 
275 N.W. 562, 224 Iowa 205. 

37. Ky.—Sally v. Brown, 296 S.W. 
890, 220 Ky. 576. 

La.—Goldsmith v. Unity Industrial 
Life Insurance & Sick Ben. Ass'n, 
128 So. 182, 13 La.App. 448. 

36 C.J. p 1167 note 65. 

Charge that plaintiff was “eat up 
with olap” has been held actionable 
per se.—Sally v. Brown, 295 S.W. 
890, 220 Ky. 676. 

38. S.D.—Kirby v. Smith, 224 N.W. 
230. 54 S.D. 608. 

39. Mass.—Joannes v. Burt, 6 Allen 
236, 83 Am.D. 626. 

40. Mass.—Joannes v. Burt, supra. 
Mo.—^Lowe V. De Hoog, App., 193 S. 

W. 969. 

41. Mo.—Lowe v. De Hoog, supra. 
36 C.J. p 1167 note 69. 

42. N.Y.—Cohen v. New York Times 
Co., 138 N.Y.S. 206, 153 App.Div. 
242—Ross V. MacPadden Publica¬ 
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tions, 22 N.Y.S.2d 519, 174 Misc. 
1019. 

In newspaper see infra § 121. 

43. N.Y.—^Ross V. MacPadden Pub¬ 
lications, supra—Quinn v. Sun 
Printing & Publishing Co., 105 N. 
Y.S. 1092, 55 Misc. 672, affirmed 
109 N.Y.S. 1143, 125 App.Div. 900. 

44. U.S.—Pullman Standard Car 
Mfg. Co. V. Local Union No. 2928 
of United Steelworkers of Ameri¬ 
ca, C.C.A.ni., 152 F.2d 493. 

Ariz.—^Kinsey v. Real Detective 
Pub. Co., 80 P.2d 964, 62 Ariz. 353 
—Central Arizona Light & Power 
Co. V. Akers, 46 P.id 126, 46 Ariz. 
626. 

Cal.—^Wilson v. Stockholders Pub. 

Co., 52 P.2d 913, 4 Cal.2d 724. 
Colo.—Knapp v. Post Printing & 
Publishing Co., 144 P.2d 981, 111 
Colo. 492—Morley v. Post Print¬ 
ing & Publishing Co., 268 P. 640, 
84 Colo. 41. 

Hh—^Hudson v. Slack Furniture Co., 
47 N.E.2d 502, 318 Ill.App. 16— 
Cobbs V. Chicago Defender, 31 N.E. 
2d 323, SOS IlLApp. 55. 

Iowa.—^McCuddin v. Dickinson, 283 
N.W. 886, 226 Iowa 304—State v. 
Heptonstall, 227 N.W. 616, 209 Io¬ 
wa 123. 

Ky.—Smith v. Pure Oil Co., 128 S. 

W.2d 931, 278 Ky. 430. 

La.—^Edwards v. Derrick, 190 So. 
671, 193 La. 331. 

Mass.—Peck v. Wakefield Item Co., 
183 N.E. 70, 280 Mass. 451. 

Miss.—Missouri Pac. Transp. Co. v. 

Beard, 176 So. 156, 179 Miss. 764. 
N.Y.—Jackson v. Consumer Publica¬ 
tions, 11 N.Y.S.2d 462, 256 App. 
Div. 708—Sullivan v. Daily Mir¬ 
ror, 250 N.Y.S. 420, 232 App.Div. 
507—Taylor v. Friedman, 212 N. 
Y.S. 26, 214 App.Div. 198. 

S.C.—^McClain v. Reliance Life Ins. 
Co. of Pittsburgh, Pa., 148 S.B. 
478, 150 *S.C. 459—Pierce v. In¬ 
ter-Ocean Casualty Co., 145 S.B. 



LIBEL AND SLANDER 


53 O.J.S. 


§ 18 

one with knowingly making false representations 
with intent to deceive another,46 or to write or 
publish of one that he is engaged in fraudulent 
transactions or that he is conducting a fraudulent 
enterprise.46 However, the conduct charged must 
be of such a nature as to reflect on the character 
and integrity of plaintiff and to subject him to a 
loss of public confidence and respect and a writ¬ 
ing, although charging wrongful conduct or dere¬ 
liction of duty in general terms, is not libelous per 
se, within the meaning of the rule, unless it im¬ 
putes a dishonest or fraudulent motive or intent.4S 
An ordinary notice of the foreclosure of a mort¬ 


gage by advertisement is not libelous per se as be¬ 
ing a reflection on plaintifFs cliaracter and hones- 
ty.49 

Roguery, rascality, and general depravity, A 
written or printed publication imputing roguery, 
rascality, and general depravity, which carries with 
it a charge of moral turpitude and degradation of 
character, the natural tendency of which is to hold 
the party up to contempt and expose him to the 
reprobation of the virtuous and honorable, is libel¬ 
ous per se,®0 except that if it requires an innuendo 
to show that it is libel it is not libel per se.®i It 
may be libelous to charge a single'act importing 


641, 148 S.C. 8—Riley v. Askln & 
Marine Co.. 132 S.E. 684, 134 S.C. 
198, 46 A.L..R. 558. 

Tex.—Guardian Life Ins. Co. of Tex¬ 
as V. Reagan, Clv.App., 155 S.W. 
2d 950, affirmed Reagan v. Guard¬ 
ian Life Ins. Co., 166 S.W.2d 909, 
140 Tex. 106—Smith v. Surtees, 
Clv.App.. 143 S,W-2d 90. 

Vt.—Corpus Juris cited in Kinsley 
V. Herald & Globe Ass’n, 34 A.2d 
99, 100, 113 Vt. 272, 148 A.L.R. 
1164, followed In 34 A.2d 106, 113 
Vt. 283. 

36 C.J. p 1167 note 76. 

45- U.S.—Culmer v. Canby, Ohio, 
101 F. 195, 41 C.C.A. 302. 

36 C.J. p 1168 note 77. 

46- Colo.—^Farmers' Life Ins. Co. v. 
Wehrle, 166 P, 763. 63 Colo. 2.79. 

N.D.—Streeter v. Emmons County 
Farmers* Press, 222 N.W. 466, 67 
N.D. 4’38. 

36 aj. p 1168 note 78. 

47- Ky.—Smith v. Pure Oil Co., 128 
S.W.2d 931, 278 Ky. 430. 

Tex.—Guardian Life Ins. Co. of Tex¬ 
as V. Reagan, Civ.App., 166 S.W. 
2d 950, affirmed Reagan v. Guard¬ 
ian Life Ins. Co., 166 S.W.2d 909. 
140 Tex. 106. 

36 C.J. p 1168 note 80. 

48. TJ.S.—^Phillips V. Union Indem¬ 
nity Co., C.C.A.S.C., 28 F.2d 701. 
Cal.—Wilson v. Stockholders Pub. 

Co., 62 P.^d 913, 4 Cal.2d 724. 

Mo.—^Hylsky v. Globe Democrat Pub. 

Co., 162 S.W.2d 119, 248 Mo. 83. 

36 C.J. p 1168 note 80. 

Obtaining money wrongfully 
A telegraph company's letter, stat¬ 
ing that its investigation showed 
that plaintiff had received money 
telegraphed, is not libelous as charg¬ 
ing plaintiff with having received 
the money referred to wrongfully or 
dishonestly, where the money was 
Intended for his use, notwithstand¬ 
ing, prior to the mailing of the let¬ 
ter, plaintiff had informed his em¬ 
ployer that he had not received the 
money.—Werstein v. Post Telegraph- 
Cable Co., 227 N.Y.S. 729, 131 Misc. 
763. 


The words “universally rejected,*’j 
as used in a statement in an ency¬ 
clopedia that explorer’s claim that 
he reached North Pole a year before 
another explorer reached Pole was 
universally rejected were not libel¬ 
ous, since they merely meant “uni¬ 
versally disbelieved;” the word “re¬ 
ject” itself meaning “refused to cred¬ 
it.”—Cook V. Mirsky, 299 N.T.S. 912, 
262 App.Dlv. 496, affirmed 16 N.B. 
2d 676, 278 N.Y. 624. 

49. Minn.—Swanson v. First Nat. 
Bank, 239 N.W. 900, 185 Minn. 89. 

Statement of facts 
Where trust deed executed by bor¬ 
rower and wife included land not 
owned by borrower, published notice 
correcting advertised foreclosure in¬ 
dicating that such land should not 
have been included in trust deed or 
notice of sale was not libelous on 
theory that it Implied a charge of 
false pretense or fraud by borrower, 
in view of fact that publication was 
made in good faith and stated only 
that which was true.—^Barcroft v. 
Armstrong, Miss., 21 So. 2d 817. 

For usurious debt 
Mortgagee advertising property 
for sale for payment of usurious 
debt has been held not liable to 
mortgagor as for libel on the cred¬ 
it of the debtor, notwithstanding 
mortgagor subsequently enjoined 
sale on showing that he had paid all 
he was legally liable for and recov¬ 
ered overpayment, since debtor’s ob¬ 
ligation to pay usurious debt is pri- 
ma facie valid until he sets up usu¬ 
ry.—^Napier v. Jordan, 183 S.B. 654, 
62 Ga.App. 585. 

50. Ala.—^Marion v. Davis, 114 So. 
357, ,217 Ala. 16, 56 A.L.R. 171. 

Ariz.—^IClnsey v. Real Detective Pub. 
Co., 80 P.2d 964, 62 Ariz. 363— 
Central Arizona Light & Power 
Co. V. Akers, 46 P.2d 126, 45 Ariz. 
626. 

Colo.—^Knapp v. Post Printing & 
Publishing Co., 144 P.2d 981, 111 
Colo. 492. 

Del.—Corbett v. American Newspa¬ 
pers, 6 A.2d 246, 1 Terry 10—Gor¬ 
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don V. News-Journal Co., 176 A 
65.7, 6 W.W.Harr. 396. 

Ill.—^Wisher v. City of Centralla, 273 
IlLApp. 168. 

Mont.—Magelo v. Roundup Coal Min¬ 
ing Co., 96 P.2d 932, 109 Mont. 293. 
N.Y.—Dali V. Time, Inc., 300 N.T.S. 
680, 252 App.Div. 636, affirmed 16 
N.E.2d 297, 278 N.Y. 636, rcargu- 
ment denied 17 N.E.2d 138, 278 N.Y. 
718—Taylor v. Friedman, 212 N.Y. 
S. 26, 214 App.Div. 198—O’Leary v. 
Hearst Magazines, 4 N.T.S.2d 79, 
167 Misc. 481, affirmed 6 N.T.S.2d 
638, 26-4 App.Div. 806, affirmed 19 
N.B.2d 917, 280 N.Y. 602, answer¬ 
ing certified question 6 N.T.S.2d 
660, 254 App.Div. 933—^Brown v. 
New York Evening Journal, 266 N. 
Y.S. 403, 143 Misc. 199, affirmed 
267 N.T.S. 903, '236 App.Div. 840— 
Shubert v. Variety, Inc., 219 N.Y. 
S. 233, 128 Misc. 4.28, affirmed 224 
N.T.S. OrS, 221 App.Div. 856. 

Okl.—^Lindley v. Delman, 26 p.2d 761, 
166 Okl. 166. 

Pa.—Withrow v. Heaton, 9 Pa.Dist. 

& Co. 379, 19 Berks Co. 240. 
Tex.—Employees’ Loan Soc, v. Reyn¬ 
olds, Civ.App., 67 S.W.2d 860. 
W.Va.—Colcord v. Gazette Pub. Co., 
145 S.B. 761, 106 W.Va. 419. 

36 C.J. p 1168 note 81. 

“Graft,’* as used in written pro¬ 
test against physician’s claim for 
post mortem examination fee, means 
personal gain received without com¬ 
pensatory services by one holding 
position of trust and confidence, or 
dishonest transaction in relation to 
public or official acts, and Implies 
theft, corruption, dishonesty, fraud, 
or swindle and want of Integrity.— 
Mount V. Welsh, 247 P. 816, 118 Or. 
668 . 

“Profiteering** has been held a 
term of reproach and dishonor.— 
Mount V. Welsh, supra. 

Statement that plaintiff “gouged” 
money from others is libelous per se. 
—Shubert v. Variety, Inc., 219 N.T.S. 
233, 128 Misc. 428, affirmed 224 N.Y. 
3. 913, 221 App.Dly. 866. 

5L Mont.—Woolstoa Montana 
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disreputable conduct.62 It has been held to be 
libelous per se to publish of one that he is a black¬ 
guard,^3 a confidence man,34 a crook,35 a double- 
crosser,33 a filcher,®^ a gangster,®® a humbug,®® a 
rascal,®® a scoundrel,®! a seducer,®® a swindler or 
cheat,®® a villain,®^ or a whelp,®® or to charge that 
he is engaged in a racket,®® or that he believes in 
disobedience to the law and the forcible appropria¬ 


tion of property.®*^ 

In slanderous form. An oral charge of dishon¬ 
esty or rascality is generally not actionable per 
se®® unless it imputes some debasing act or dis¬ 
reputable conduct.®® It is not actionable per se 
to say of a person that he is a blackleg,'^® a cheat,^! 
a crook,72 a loafer, g. pimp,74 a rascal,'^® a 
rogue,7® a scoundrel,77 a swindler,7® a villain,79 or 


Free Press, ^ P.2d 1020, 90 Mont. 
299. 

Innuendo generally see supra § 3. 

52. N.Y.—Mildenberger v. Flem¬ 
ming, 229 N.T.S. 298, 181 Misc. 
919. 

53. Del.—Croasdale v. Bright, 6 
Houst. 52. 

Md.—Davis v. Griffith, 4 Gill. & J. 
342. 

36 O.J. p 1168 note 82. 

54. Mo.—Manget v. O’Neill, 61 Mo. 
App. 35. 

55. Ky.—Smith v. Pure Oil Co., 128 
S.W.2d 931, 278 Ky. 430. 

Harmless meaning 

Although the words ’'crook" or 
"crooked" have a harmless meaning, 
they are deemed Injurious where ap¬ 
plied to the conduct of an individual, 
since, as so used, the common un¬ 
derstanding of mankind imputes a 
defamatory meaning to them, which 
is dishonesty. 

Ky.—Smith v. Pure Oil Co., supra. 
Mo.—Midland Pub. Co. v. Implement 
Trade Journal Co., 83 S.W. 298, 108 
Mo.App. 223. 

36 C.J. p 1167, note 76 [b]. 

58. Or.—Peck v. Coos Bay Times 
Pub. Co., 269 P. 807, 122 Or. 408. 

57. Ind.—Crocker v. Hadley, 1 N.B. 
734, 102 Ind. 416. 

68. D.C.—^Lane v. Washington Daily 
News, 85 P.2d 822, 66 App.D.C. 
245. 

59. Ky.—Smith v. Pure Oil Co., 128 
S.W.2d 931, 278 Ky. 430. 

S.D.—Ramharter v. Olson, 128 N.W. 
806, 26 S.D. 499, Ann.Cas.l913B 253. 

60. N.Y.—Cassidy v. Brooklyn Dally 
Eagle, 18 N.Y.S. 930, 64 Hun 635, 
reversed on other grounds 33 N. 
E. 1038, 138 N.Y. 289. 

36 C.J. p 1168 note 86. 

61. Puerto Rico.—Jimdnez v. Diaz 
Caneja, 14 Puerto Rico 9. 

36 C.J. p 1168 note 87. 

62. Neb.—Pinch v. Vifquain, 9 N.W. 
43, 11 Neb. 280. 

36 C.J. p 1168 note 88. 

63. N.Y.—Shubert v. Variety, Inc., 
219 N.Y.S. 233, 128 Misc. 428, af¬ 
firmed 224 N.Y.S. 913, 221 App.Div. 
856. 

Tex.—Flournoy v. Story, Civ.App., 37 
S.W.2d 272. 

36 C.J. p 1168 note 89, p 1202 note 20. 

63 C.J.S.-6 


64. Conn.—^Hillhouse v. Dunning, 6 
Conn. 391. 

Or.—Upton V. Hume, 33 P. 810, 24 
Or. 420, 41 Am.S.R. 863, 21 L.R.A. 
493. 

65. Mo.—Manget v. O’Neill, 51 Mo. 
App. 35. 

66. N.Y.—Sweet v. Ken, Inc., 7 N. 
Y.S.2d 737, 169 Misc. 407, affirmed 
12 N.Y.S.2d 240, 256 App.Div. 1063. 

67. Okl.—Toomey v. Jones, 254 P. 
736, 124 Okl. 167, 51 A.L.R. 1066. 

68. Fla.—Commander v. Pedersen, 
156 So. 337, 116 Fla. 148. 

La.—Gilliland v. Pelbleman’s, Inc., 
108 So. 112, 161 La. 24. 

Mass.—Lynch v. Lyons, 20 N.E.2d 
963, 303 Mass. 116. 

Neb.—^Nelson v. Rosenberg, 280 N.W. 
229, 135 Neb. 34. 

S.C.—Galloway v. Cox, 172 S.B. 761, 
172 S.C. 101. 

Tex.—Montgomery Ward & Co. v. 
Peaster, Civ.App., 178 S.W.2d 302— 
Skillern v. Brookshire, Civ.App., 68 
S.W.2d 644, 

36 C.J. p 1169 note 92. 

Where words are spoken of person 
in his business or employment see 
infra § 60. 

^’Birty old man, a liar, and a 
thief,” held slanderous per se.—Fitz¬ 
patrick V. Zedaird Realty Co., 121 So. 
680, 10 La.App. 306. 

Dishonesty and commission of crime 
Words Imputing dishonesty and 
commission of crime are slanderous 
at common law.—^Piplack v. Mueller, 
121 So. 459, 97 Fla. 440. 

Imputations of crime see inDra $ 53- 
73. 

General dishonesty 

Statement by picture theater ush¬ 
er to policemen, "These are the boys 
that slipped in," has been held li¬ 
belous per se as charging general 
dishonesty. — Kennington-Saenger, 
Inc., V. Wicks, 161 So. 649, 168 Miss. 
666 . 

Word "surreptitious” and phrase 
"unclean hands” as used in state¬ 
ment made by counsel for voluntary 
association at trial of member’s suit 
for reinstatement, that member had 
surreptitiously obtained list of mem¬ 
bership and had come into court 
with unclean hands, were not libel¬ 
ous per se and would not* support ac¬ 
tion for damages.—^Elfer v. Marine 
Engineers Benev. Ass’n No. 12, 169 
So. 346, 186 La. 300. 
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69. Ga.—^Ivester v. Ooe, 127 S.B. 
790, 33 Ga.App. 620. 

N.Y.—^De Pasquale v. Westchester 
Newspapers, 8 N.Y.S.2d 829, 170 
Misc. 268—Mildenberger v. Flem¬ 
ming. 229 N.Y.S. 293, 131 Misc. 
919. 

Single act 

It may be slanderous to charge 
single act importing disreputable 
conduct.—^Mildenberger v. Flemming, 
supra. 

70. N.Y.—^MacIntyre v. Fruchter, 
148 N.Y.S. 786. 

36 C.J. p 1169 note 96. 

71. N.Y.—Shubert v. Variety, Inc., 
219 N.Y.S. 233, 128 Misc. 428, af¬ 
firmed 224 N.Y.S. 913, 221 App. 
Div. 856. 

Tex.—Skillern v. Brookshire, Civ. 

App.. 58 S.W’^.2d 644. 

36 C.J. p 1169 note 96. 

72. Ill.—^Eggleston v. Whitlock, 242 
IlLApp. 379. 

Neb.—^Nelson v. Rosenberg 280 N.W. 
229, 135 Neb. 34. 

N.Y.—^Hofstadter v. Beinstock, 208 
N.Y.S. 453, 213 App.Div. 807—Bi- 
senberg v. Reasenberg, 231 N.Y.S. 
49, 133 Misc. 190. 

In Florida 

It has been held that to charge 
one with being a "crook” is slander¬ 
ous per se as being in effect a charge 
that he is unscrupulous, dishonest, 
and unworthy of confidence.—Com¬ 
mander V. Pedersen, 156 So. 337, 116 
Fla. 148. 

73. N.Y.—^Platow V. Von Bremsen, 
11 N.Y.S. 680, 19 N.Y.Civ.Proc. 125, 
appeal dismissed 12 N.Y.S. 923, 20 
N.Y.Civ.Proc. 150. 

74. N.Y.—^Flatow v. Von Bremsen, 
supra. 

75. Ala.—^Jones v. Spradlin, 88 So. 
373, 18 Ala.App. 29. 

36 C.J. p 1169 note 99. 

76. Md.—Winter v. Sumvalt, 3 Bhrr. 
& J. 38. 

36 C.J. p 1169 note 1. 

77. N.Y.—Quinn .v. O’Gara, 2 B.D. 
Smith 388. 

7a N.Y.—^MacIntyre v. Fruchter, 148 
N.Y.S. 786. 

36 C.J. p 1169 note 3. 

79. U.S.—Johnson v. Brown, D.C., 
13 F.Cas.No.7,375, 4 Cranch C5.a 

235. 

lU.—^Nelson Y. Borchenius, 62 HI. 

236. 
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§ 19 

that he is not reliahle.^o A charge of writing anony¬ 
mous, scurrilous letters is not actionable per se.^^ 
The words, spoken in the presence of third persons, 
^‘you’re a dishonest woman, you’re a crook and 
you’re a bum”, standing alone and without ex¬ 
planation, have been held slanderous per se^^ un¬ 
less they are understood by the witnesses to refer 
to a particular transaction,83 

§ 19. Disparagement of Property 
Words in disparagement of property, as slander 
of property or title, are discussed infra §§ 269-280; 
and as involving business, profession, trade, office 
or employment infra § SO. 

§ 20. Drunkenness 

A written charge of drunkenness Is libelous per se; 
but an oral charge thereof generally Is not slanderous 
per se. 

Written words charging plaintiff with being a 
drunkard are libelous per se.S'* An oral charge of 
drunkenness generally is not actionable per se for 

slander.85 

§ 21. Falsehood 

Written charges of falsehood or want of veracity 
generally are libelous per se; but oral charges of this 
character ordinarily are not slanderous per se. 


Written charges imputing falsehood in direct 
fonn, or implying want of veracity, arc libelous 
per se,^® as where one is charged in writing with 
being a liar.^^ An imputation of willful falsehood, 
although not amounting to n charge of perjury, may 
be actionable if it tends to injure the reputation of 
plaintiff.^^ It has been held that a written or 
printed publication is not libelous per sc which 
does not attack the personal veracity of the per¬ 
son against whom it is made, but merely charges 
a mistake in judgment or which docs not charge 
actual falsehood, but simply expresses the opinion 
of the writer that in a certain event plaintiff would 
lie,^® or which merely states that the words of an¬ 
other, in contrast with those of plaintiff, were 
true.^1 

Oral imputations of fals(‘hood generally arc not 
actionable per sc, ^2 ^, 1(1 may he actionable only 
where they occasion special daniagcs.^3 

§ 22. Illegitimacy 

It is libelous per se to charge one in print or writ¬ 
ing with being illegitimate; but it Is not slanderous per 
se to make such a charge orally. 

It is libelous per sc to charge one in print or 
writing with being illegitimate.^'^ Oral words 


80. Neb.—Nelson v. Rosenberff, 280 
N.W. 229, 136 Neb, 24. 

81. U.S.—Middleby v. Bffler, Mass., 
118 P. 261, -56 C.C.A. 356. 

82. N.Y.—Pallotta V. Uhtenwoldt, 3 
N.T.S.2d 408, 167 Mlsc. 472. 

83. N.Y,—^Pallotta v. Uhtenwoldt, 
supra. 

84. Ala.—Peinhardt v. West, 116 So. 
88, 217 Ala. 12, second certiorari 
denied 115 So. 89, 217 Ala. 14, 

N.Y.—^Morrison v. News Syndicate 
Co.. 287 N.Y.S. 451, 247 App.Div. 
897. 

36 C.J. p 1170 note 18. 

85. U.S.—Broughton v. McGrew, C. 
C.Ind., 39 P. 672, 6 L.R.A. 406. 

36 C.J. p 1170 note 19. 

Imputation of drunkenness as tend¬ 
ing to: 

Charge a crime see infra § 73. 
Injure business see infra § 51. 

86 . U.S.—^Pullman Standard Car 
Mfg. Co. v. Local Union No. 2928 of 
United Steelworkers of America, C. 
C.A.I11., 152 P.2d 493. 

D.C.—Corpus Juris g.uoted in Cohen 

V. Marx Jewelry Co., 92 P.2d 498, 
501, 67 App-D.C. 347. 

Iowa.—State v. Heptonstall, 227 N. 

W. 616, 209 Iowa 123. 

S.C.—Corpus Juris quoted in Rut¬ 
ledge V. Junior Order of United 


American Mechanics, 193 S.B. 434, 
437, 186 S.C. 142. 

36 C.J. p 1170 note 22. 

A. statement that plaintiff “made 
false affidavits in. order to commence 
his case,” however, have been hold 
not libelous per se.—Caaselman v. 
Winship, 19 N.W. 412, 3 Dak. 292. 

Words “I don’t think you can tell 
the truth, either on or off the wit¬ 
ness stand,” contained In a printed 
advertisement addres.sed to plaintiff 
have been held libelous per se,—Mc- 
Cuddin v. Dickinson, 283 N.W. 886, 
226 Iowa 304. 

87. N.Y.—Taylor v. Priedman, 212 
N.Y.S. 26. 314 App.Div. 198. 

Tex.—Flournoy v. Story, Civ.App., 37 
S,W.2d 272—-Lartigue v. Southern 
Mut. Ben. Ass’n, Civ.-App., 265 S. 
W. 742. 

36 C.J. p 1170 note 22 [a]. 

Under statute 

Tex.—Lartigue v. Southern Mut. 
Ben. Asa’n, Civ.App., 265 S.W. 742. 

88. Iowa.—Jensen v. Damm, 103 N. 
W. 793, 127 Iowa 565. 

36 C.J. p 1209 note 17. 

Imputations of perjury see ^nfra § 
71. 

89. Conn.—^Walker v. Hawley, 16 A. 
674, 56 Conn. 559. 

36 C.J. p 1170 note 23. 

90. Ill.—^Poster V. Boue, 38 IlLApp. 
618. 


Neb.—Dalton v. Woodward, 280 N.W. 
215, 134 Neb. 91.'. 

91. Ariss.—Central Arizona Light & 
Power Co. v. Aker.s, 46 P.2d 126, 

45 Ariz. 526. 

92. Ark.—McDaniel v. Jordan, 262 » 
S.W. 30, 164 Ark. 455. 

Ohio.—Ploraday v. Motomoter Gauge 
Kriuipment Corporation, 198 N. 
B. 4SS, 50 Ohio App. 397. 

S.C.— Corpus Juris guoted in Boling 
V. Clinton Colton Mills, 161 S.E. 
195, 203, 163 S.C. 13. 

Tex.—Ski Horn v. Brookshire, Civ. 

App., 58 S.W.2d 544. 

36 C.J. p 1170 note 26. 

Imputation of; 

Pahse pretenHf‘.s «oe Infra § 68. 
Perjury see infra § 71. 

93. Ark.—McDaniel v. Jordan, 262 
S.W. 30, 164 Ark. 455. 

Necessity for special damages gen¬ 
erally see supra § 8. 

94. Ca.—^Hendricks v. Citizens’ & 
Southern Nat. Bank, 168 S.E. 915, 
43 Ga.App. 408, reversed on other 
grounds Citizens' & Southern Nat. 
Bank v. Hendricks?, 168 S.E. 313, 
176 Ga. 692, 87 A.L.R. 230, con¬ 
formed to Hendricks v. Citizens' & 
Southern Nat. Bank, 168 S.E. 925, 

46 Ga.App. 670. 

36 C.J. p 1170 note 30. 

Unnecessary statement, in will dis¬ 
inheriting son of testatrix’ divorced 
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charging a person with being a bastard are not 
actionable per se.^s jt has also been held that oral 
words charging one with bastardy, but which do 
not, of themselves, charge an indictable offense, 
are not per se actionable.^® 

§ 23. Indebtedness or Delinquency in Pay¬ 
ing Debts 

Except where the language employed tends to Im¬ 
peach a person’s reputation for Integrity and fair deal¬ 
ing, a charge or imputation in writing with respect to 
his indebtedness or delinquency In paying debts, and 
not affecting him In his business or profession, is gen¬ 
erally not libelous per se. Oral words to the same ef¬ 
fect are not slanderous per se. 

Where the language employed may be construed 
as tending to impeach one’s reputation for integ¬ 


§ 23 

rity and fair dealing, a publication is libelous per 
se which imputes an unwillingness or refusal to 
pay his just debts,^^ or which imputes that he is 
a delinquent debtor or unworthy of financial cred¬ 
it,^® or that he is insolvent or financially embar- 
rassed.99 As a general rule, however, where the 
charge or imputation does not affect the person in 
his business, vocation, or profession, it is not libel¬ 
ous per se merely to publish of him that he owes 
money,^ or owes a debt which is long past due,2 or 
to charge him with mere inability to pay his debts,^ 
or failure to pay a just debt,^ or with a refusal to 
pay such a debt® Such a charge or imputation is 
actionable as libel only where it has caused special 
damages to plaintiff.® It is not libelous per se for 
a creditor to send a written or printed communica- 


daug:hter-in-law, that testatrix did 
not recognize him as grandson “de¬ 
scendant of my blood,** has been held 
libelous.—^Hendricks v. Citizens* & 
Southern Nat. Bank, supra. 

95. Ky.—CozpxLs Juris quoted In 
Walker v. Tucker. 295 S.W. 13S, 
139, 220 Ky. 363. 53 A.L.R. 547. 
Pa.—^Halliday v. Cienkowski, 32 Pa. 
Dist 4 & Co. 410, affirmed 3 A.2d 372, 
333 Pa. 123. 

36 C.J. p 1170 note 31. 

06 . N.C.—Payne v. Thomas, 97 S.B. 
212, 176 N.C. 401. 

97. Ala.—iCorpus Juris quoted in 
Harrison v. Burger, 103 So. 842, 
843. 212 Ala. 670. 

N.T.—^Neaton v, Lewis Apparel 
Stores, 48 N.Y.S.2d 492, 495, 267 
App.Div. 728, appeal granted 50 N. 
Y.S.2d 463, 268 App.Div. 834. 

36 C.J. p 1170 note 33. 

Imputations injurious to business or 
profession see Infra §§ 32-62. 

“To publish of one that he is un¬ 
willing or refuses to pay his debts 
conveys the implication intended to 
be conveyed that the debtor is un¬ 
worthy of credit. The effect of such 
a publication would impair the 
standing of an individual and bring 
him into disrepute with right think¬ 
ing people.’*—^Neaton v. Lewis Ap¬ 
parel Stores, supra. 

Words Ixeld libelous 

Letter to plaintiff’s attorney from 
hotel corporation, stating that plain¬ 
tiff had been locked out of her room 
on three occasions for nonpayment 
of bill, has been held libelous per 
se.—Wells V. Belstrat Hotel Corpo¬ 
ration, 208 N.Y.S. 625, 212 App.Div. 
366. 

98. Pa.—Sarkees v. Warner-West 
Corporation, 37 A.2d 544, 349 Pa. 
365. 

Tex.—Horn v. White, Clv.App., 129 S. 

W.2d 1210. 

36 C.J. p 1171 note 34. 

99. Pa.—Sarkees v. Warner-West 


Corporation, 37 A.2d 544, 349 Pa. 
365. 

Inability to pay debts 
A writing from which the inabili¬ 
ty of another to meet his obligations 
may be Inferred, although not nec¬ 
essarily showing want of good char¬ 
acter, may lower him in the estima¬ 
tion of the community so as to con¬ 
stitute a libel.—Goss v. Needham Co¬ 
op. Bank, 44 N.B.2d 690, 312 Mass. 
309. 

1 . D.C.—Cohen v. Marx Jewelry Co., 
92 F.2d 498, 67 App.D.C. 347. 

Ga.—Mell v. Edge, 22 S.B.2d 738, 68 
Ga.App. 314. 

36 C.J. p 1171 note 36. 

Imputations injurious to business or 
profession see infra §§ 32-52. 
Assignxueut of wages 
The publication of a wage assign¬ 
ment bearing forged signature of 
telegrapher in the employ of rail¬ 
road was not libelous per se.—Hud¬ 
son V. Slack Furniture Co., 47 N.B. 
2d 502, 318 HLApp. 15. 

2. D.C.—Cohen v. Marx Jewelry 
Co., 92 P.2d 498, 67 App.D.C. 347. 

'Va.—^M. Rosenberg & Sons v. Craft, 
29 S.B.2d 375, 182 Va. 512, 151 A. 
L.R. 1095. 

Written or printed statement that 
plaintiff is ‘< 8 low” in payment of his 
bills, but not to the extent that his 
promises are not kept, or that it is 
unnecessary to place a claim in the 
hands of a collector, or to put it in¬ 
to judgment in order to secure pay¬ 
ment, or that he ever disputes his 
bills, is not actionable per se.—^Mc¬ 
Dermott V. Union Credit Co., 78 N.W. 
967, 76 Minn. 84, reheard 79 N.W. 
673, 76 Minn. 84. 

3 . Tex.—Sanders v. Edmonson, Civ. 
App., 56 S.W. 611. 

4. Ala.—^Harrison v. Burger, 103 So. 
843, 212 Ala. 670. 

D.C.—Cohen v. Marx Jewelry Co., 92 
F.2d 498, 67 App.D.C. 347—Holtz 

67 


V. National Furniture Co., 57 P.2d 
446, 61 App.D.C. 80. 

Ga.—Mall v. Edge, 22 S.B.2d 738, 68 
Ga.App. 314—Corpus Juris cited in 
Estes V. Sterchi Bros. Stores, 179 

S.B. 222, 50 Ga.App. 619. 

La.—Corpus Juris cited in Qulna v. 

Roberts, App., 16 So.‘2d 558, 560. 

36 C.J. p 1171 note 38. 

Announcing sale of account 
Distribution of printed handbills 
announcing that debtor’s account 
was offered for sale to highest bid¬ 
der, that account would be advertis¬ 
ed for sale until sold and that com¬ 
pany authorized by creditor to col¬ 
lect debt would give information, as 
to method of handling sale of ac- 
coimts, to merchants and profession¬ 
al men has been held not libelous per 
se as bringing debtor into public dis¬ 
grace.—Judevine v. Benzies-Mon- 
tanye Fuel & Warehouse Co., 269 
N.W. 295, 222 Wls. 512, 106 A.L.R. 
1443. 

Publishing name in delinquent 
debtors’ list, mailed by merchants* 
credit association to members, has 
been held not libelous per se.—^Porak 
V. Sweitzer*s, Inc., 287 P. 633, 87 
Mont. 331. 

5. Ga.—^Bstes v. Sterchi Bros. 
Stores, 179 S.B. 222, 50 Ga.App. 
619. 

Ill.—^Hudson V. Slack Furniture Co., 
47 N.E.2d 602, 318 Ill.App. 15. 
Mont.—^Porak v. Sweltzer*s, Inc., 287 
P. 633, 87 Mont. 331. 

Va.—^M. Rosenberg & Sons v. Craft, 
29 S.E.2d 375, 182 Va. 512, 151 A. 
L.R. 1095. 

36 C.J. p. 1171 note 39. 

6 . Ala.—^Harrison v. Burger, 103 So. 
842, 212 Ala. 670. 

D.C.—Cohen v. Marx Jewelry Co., 92 
P.2d 498, 67 App.D.C. 34T—Holtz 
V. National Furniture Co., 67 F.2d 
446, 61 APP.D.C. 80. 

Ga.—Mell v. Edge, 22 S.B.2d 738, 68 
Ga.App, 314—Estes v. Sterchi 
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5 23 

tion to his debtor demanding payment and threat¬ 
ening legal action.7 

Oral words imputing to a person, not in business, 
a state of indebtedness or inability to pay his debts 
generally are not actionable per se;8 but such 
words are actionable if they cause special damage.^ 

§ 24. Infringement of Patent Rights 

A publication charging Infringement of a patent right 
is libelous per se where it tends to impeach the plain- 
tiff's reputation and expose him to public hatred and 
ridicule. 

A publication charging infringement of a regular¬ 
ly granted patent right has been held to be libelous 
per se where it tends to impeach plaintifFs reputa¬ 
tion and expose him to public hatred, contempt, and 
ridicule.i® Such a publication, however, is not 
libelous where the facts stated are true.^i 

§ 25. Insanity, Mental Disease, Weakness, 
and Incapacity 

The publication of words Imputing insanity, mental 
disease, or Impairment of mental faculties are generally 
libelous per se; but oral Imputations of such nature 
are not slanderous per se. 


A written or printed charge imputing insanity is 
libelous per se because it tends to expose one to 
public contempt and ricliculc.12 On the same the¬ 
ory it is libelous per se to pii])lish a charge that 
a person is afflicted with a mania for the destruc¬ 
tion of persons or animals, or a disease similar 
to hydrophobia,!^ or is a ^'drug addict.”!^ Publi¬ 
cations imputing impairment of mental faculties or 
intellectual weakness not amounting to insanity are 
also libelous per sc.!® jt is not libelous per se, 
however, to charge a person falsely with having a 
‘'decided complex.”!*^ 

Oral imputations of insanity, mental weakness, 
and incapacity arc not actionable per se,!® unless 
they are spoken of a person in his business or pro¬ 
fessional capacity, as discussed infra § 51. 

§ 26. Libelous or Slanderous Acts 

Charging a person with uttering or publishing slan¬ 
derous or libelous matter is generally actionable per se. 

A written or printed publication charging a per¬ 
son with uttering or publishing slanderous or libel¬ 
ous matter is actionable per sc, as such an impu¬ 
tation is calculated to degrade and disgrace the 
person and bring him into ill repute.!® 


Bros. Stores, 179 S.B. 222, 60 Ga. 
App. 619. 

Ill.—Hudson V. Slack Furniture Co., 
47 N.E.2d 502, 318 Ill.App. 15. 
Va.—M. Rosenberg & Sons v. Craft, 
59 S.E.2d: 376, 182 Va. 512, 161 A. 
L..R. 1095. 

7. D.C.—^Holtz V. National Furni¬ 
ture Co., 6.7 F.2d 446, 61 App.D.C. 
80. 

Gsu—McCravy v. Schneer's, 171 S.B. 
391, 47 Ga.App. 703. 

8. Mont.—Corpus Taxis cited in Lie- 
bel V. Montgomery Ward & Co., 62 
P.2d 667, 669, 103 Mont 370. 

N.C.—Penner y. Elliott, 33 fi.B.2d 
124, 225 N.C. 33. 

36 C.J. p 1171 note 41. 

Repeated demands for fortlier 
payments because of usury charged, 
after plaintiff had paid the loan, are 
not actionable as slander.—Maze v. 
Employees’ Loan Soc., 114 So. 674, 
217 Ala. 44. 

Words held slanderous 
Where customer of grocery store 
in which other persons were present 
inguired of clerk for bread which 
was to be held for customer, and 
clerk in loud and accusing voice 
stated “You did not pay for the 
bread you got Saturday,” words in 
statement were “per se slanderous.” 
—Tip Top Grocery Co. v. Wellner, 
186 So. 519, 135 Fla. 518. 

9. N.C.—^Penner v. Elliott, 33 S,B. 
2d 124, 225 N.C. 83. 


Tex.—Southern Surety Co. ▼. Davis, 
Civ.App., -296 S.W. 616. 

10- Ohio.—Watson v. Trask, 6 Ohio 
631. 27 Am.D. 271. 

36 C.J. p 1171 note 46. 

As tending to injure plaintiff’s bus¬ 
iness see infra § 33. 

Slander of patent as subject of slan¬ 
der of title see infra § 271. 
Statement not Uh^ous 
A publication of statement that 
person other than plaintiff was the 
Inventor of the machine and that 
such person considered the machine 
his crowning achievement has been 
held not libelous since such state¬ 
ment did not tend to injure the repu¬ 
tation of the plaintiff and expose 
him to public hatred, contempt or 
ridicule.—^AJouelo v. Auto-Soler Co., 
6 S.E.2d 415, 61 Ga.App. 216. 

11. N.Y.—Bowsky v. Cimiotti, 76 N. 
Y.S. 465, 72 App.Div. 172. 

12. Iowa.—^Plecker v. Knottnerus, 
207 N.W. 674, 201 Iowa 550. 

N.Y.—^Hussey v. New York Record¬ 
er Co., 35 N.Y.S. 40, 89 Hun 609-— 
Wemple v. Delano, 65 N.Y.S.2d 
3.22, 187 Misc. 710. 

36 C.J. p 1171 note 49. 

13. Colo.—Republican Pub. Co. v. 
Miner, 34 P. 485, 3 Colo.App. 668. 

14. Ga,—Stewart v. Swift Specific 
Co., 76 Ga. 280, 2 Am,S.R. 40. 

36 C.J. p 1172 note 51. 

Imputation of contagious or venereal 
disease see supra § 16. 
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15. U.S.—Milos V. McGrath, D.C. 
Md., 4 P.Supp. 603. 

18. N.Y.—^Wemple v. Delano, 65 N. 

Y.S.2d 322, 187 Misc. 710. 

Okl,—Taylor v. McDaniels, 281 P- 
967, 139 Okl. 262, 66 A.L,R. 1246. 
36 C.J. p 11.72 note 52, 

17. Ill.—Cavanagh v. Elliott, 270 
I11.APP. 21. 

The word ''complex,” as so used, 
means a bent, trend, or condition 
of mind which controls or influences 
the po.s.sessor’s acts.-—Cavanagh v. 
Elliott, supra. 

18. Ma.ss.—Joannes v. Burt, 6 Allen 
236, 83 Am.D. 625. 

36 C.J. p 1175 note 63. 

19. Or.—Corpus Juris cited to Rei¬ 
man V. Pacific Development Soc., 
284 P. 575, 679, 132 Or. 82. 

36 C.J. p 1172 note 66. 

As Imputation of criminal offense 
see infra § 73. 

Ohargtog "smear” campaign 
Where charge that pamphlet 
which bore plaintiff’s name as an 
author, was a part of a general 
“smear” campaign had no reference 
to plaintiff* on a fair reading of de¬ 
fendant’s article, charge was not 
libelous as to plaintiff and was not 
libelous in any event in view of 
meaning which the word “smear” 
has developed.—Tetens v. Sokolsky, 
54 N.Y.S.2d 240. 
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§ 27. Negro Blood in White Persons 

To publish of a white man that he is a negro, or 
has negro blood, is libelous per se; and, in some states, 
it is slanderous per se to make such a charge orally. 

To publish of a white man that he is a negro, 
that he has negro blood,or that he is colored^s 
is libelous per se. 

To call a white person a negro or mulatto gen¬ 
erally is not actionable per se, as slander.23 How¬ 
ever, under the social habits, customs, and preju¬ 
dices prevailing in some states it has been held 
that to call a white person a negro or mulatto is 

actionable.24 

§ 28. Political Corruption 

A publication which imputes political corruption to 
a person is llbeious per se. 

A publication which imputes political corruption, 
or the use of political influence or privileges for 
pecuniary gain, is libelous per se^S even though the 


§ 29 

party against whom the charge is made is net a 
public officer or candidate for office.26 

§ 29. Unchastity or Immorality 

a. Libel 

b. Slander 

a. Libel 

A written or printed charge of unchastity or im¬ 
morality is generally libelous per se. 

A written or printed charge of unchastity or im¬ 
morality, particularly against a woman, is generally 
actionable per se for libel, since it tends to black¬ 
en the reputation and to expose one to public con- 
tempt.27 It is not necessary that the charge of 
unchastity be direct, but any written or printed 
charge fairly imputing immorality or unchaste con- ^ 
duct, even though not amounting to illegal sexual 
intercourse, is actionable.^® An invitation to a 
woman to meet for immoral purposes is not libelous 
per se, as charging her with unchastity.^® 
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20. Ill.— Corpus Juris cited in 

Wright V. F. W. Woolworth Co., 
281 IlLApp. 495, 503. 

La.—^Upton v. Tlmes-Democrat Pub. 

Co., 28 So. 970, 104 La. 141. 

Okl.—Hargrove v. Oklahoma Press 
Pub. Co., 265 P. 635, 130 Okl. 76. 

21. U.S.—Stultz V. Cousins, Tenn., 
242 F. 794, 155 C.C.A. 382. 

22. Okl.—Collins V. Oklahoma State 
Hospital, 184 P. 946, 76 Okl. 229, 
7 A.L.R. 895. 

36 C.J. p 1172 note 60. 

23. Ill.— Corpus Juris cited in 
Wright V. F. W. Woolworth Co., 
281 IlLApp. 495, 503. 

N.C.—Deese v. Collins, 133 S.E. 92, 
191 N.C. 749. 

36 C.J. p 1172 note 61. 

"Nigger” 

It is not actionable per se to speak 
of a person as a **nigger.”—Wright 
V. F. W. Woolworth Co., 281 IlLApp. 
495. 

24. Ark.—Morris v. State, 160 S.W. 
387, 109 Ark. 530. 

Tex.— Corpus Juris cited in O'Con¬ 
nor V. Dallas Cotton Exchange, 
Clv.App., 153 S.W.2d 266, 268. 

36 C.J. p 1172 note 62. 

25. Kan.—^Knapp v. Green, 256 P. 
153, 123 Kan. 550, 55 A.L.K. 850, 
rehearing denied 259 P. 710, 124 
Kan. 266, 55 A.L.H. 850. 

N.Y.— Corpus Juris quoted in Bum- 
ham V. Hornaday, 223 N.Y.S. 750, 
759, 130 Misc. 207, modified on oth¬ 
er grounds 228 N.Y.S. 246, 223 App. 
Div. 218. 

36 C.J. p 1172 note 63. 

26. Mich.—Field v. Magee, 81 N.W. 
354, 122 Mich. 556. 

36 C.J. p 1172 note 64. 


Character and extent of imputation 
against candidate for public office 
see § 33. 

Charges against person in official 
capacity see infra S 33. 

Political boss 

Publication charging plaintiff with 
improper conduct as political bos? 
has been held libelous per se.— 
Knapp V. Green, 256 P. 153, 123 Kan. 
550, 55 A.L.R. 850, reh'earing denied 
259 P. 710, 124 Kan. 266, 65 A.L.R. 
850. 

27. Ala.—Peinhardt v. West, 115 So. 
88, 217 Ala. 12, second certiorari 
denied 115 So. 89, 217 Ala. 14. 

Ill.—Cobbs V. Chicago Defender, 81 
N.E.2d 328, 308 IlLApp. 55. 

Iowa.—Ballinger v. Democrat Co., 
212 N.W. 557, 203 Iowa 1095. 
Mass.—Thayer v. Worcester Post 
Co., 187 N.E. 292, 284 Mass. 160. 
N.Y.—Farrington v. Star Co., 155 N. 
E. 906, 244 N.Y. 585—Brown v. 
Paramount Publix Corporation, 
270 N.Y.S. 544, 240 App.Div. 620. 
Okl.—dorpus Juris cited in Lindley 
V. Delman, 26 P.2d 751, 763, 166 
Okl. 165. 

36 C.J. p 1173 note 85. 

False ohai^e that husband has 
brought action of divorce against his 
wife imputes that she has been guil¬ 
ty of some wrong in her marital 
relations, and tends to injure her 
reputation and to expose her to pub¬ 
lic contempt, scorn, obloquy, or 
shame, and is libelous per se.— 
O’Neill V. Star Co., 106 N.Y.S. 978, 
121 App.Div. 849. 

28. Mass.—^Thayer v. Worcester 
Post Co., 187 N.E. 292, 284 Mass. 
160. 


Mo.—Wright V. Great Northern Ry. 

Co., App., 186 S.W. 1085. 

N.Y.—Naegele v. MacFadden Publi¬ 
cations, 292 N.Y.S. 851, 161 Misc. 
684. 

36 C.J. p 1178 note 86. 

Charges held libdlous 

(1) Of being corespondent in di¬ 
vorce action.—^Mortensen v. Los An¬ 
geles Examiner, 296 P. 927, 112 Cal. 
App. 194. 

(2) Of and concerning white wo¬ 
man that she is cohabiting with ne¬ 
gro.—^Hargrove v. Oklahoma Press 
Pub. Co., 265 P. 635, 130 Okl. 76. 
Charges held not libelous per se 

(1) In general.—^Klmmerle v. New 
York Evening Journal, 186 N.E. 217, 
262 N.Y. 99—Dodge v. Niagara Falls 
Gazette Pub. Co., 296 N.Y.S. 611, 261 
App.Div. 787, affirmed 13 N.E.2d 466, 
2^77 N.Y. 544—36 C.J. p 1174 note 
86 [a]. 

(2) Referring to cafe in which 
female plaintiff did the cooking as 
a ‘‘brothel.”—Morey v. Barnes, 2 N. 
W.2d 829, 212 Minn. 163. 

"infidelity” as used in newspaper 
report of divorce proceedings, has 
been held to mean -unchastity.—^Bal¬ 
linger V. Democrat Co., 212 N.W. 657, 
203 Iowa 1095. 

"intimate,” as used in publication 
of divorce proceedings in describing 
a man’s relations with a woman, or 
vice versa, has been held to mean 
unchastity, and libelous per se if 
false.—^Ballinger v. Democrat Co., 
supra—^Plues v. New Nonparlel Co., 
135 N.W. 1083, 165 Iowa 290, Ann. 
Cas.l915A 33. 

29. N.Y.—Shepard v. Lamphier, 146 
N.Y.S. 746, 84 Misc. 498. 

36 C.J. p 1174 note 91. 
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§ 29 

b. Slander 

Except where the common-law rule to the contrary 
prevails; an oral Imputation of unchastity or Immorality, 
particularly concerning a female, is slanderous per se. 

Since unchastity or immorality was not a crime 
punishable by the common-law courts, but a mere 
offense of ecclesiastical cognizance, as a general 
rule at common law oral words imputing a want of 
chastity,whether the person spoken of is a man^i 
or a woman,32 and whether such person is mar- 
ried33 or single,34 are not actionable unless the 
words making such imputation cause special dam- 
ages.35 This common-law rule, particularly as ap¬ 
plied to women, has always been in disfavor and 
has been the subject of severe criticism,36 and has 
gradually undergone a change by statutc37 and by 
judicial decisions.38 In some jurisdictions the 
courts have repudiated the rule of the common law 
and have held that words imputing unchastity to 
a female are slanderous per sc.32 


In many states, by force of statutory provision, 
oral language charging unchastily is made action¬ 
able per sc.^6 Some of these statutory provisions, 
however, operate only in favor of women,^! and 
do not apply in favor of a man agiiinst whom such 
words have been spoken,^2 ^nd in such a case a 
man’s right to recover for words falsely imputing 
want of chastity to him depends on the common 

law.^3 

Wording of imputation. It is not necessary that 
any particular words be used to denote unchastity 
or immorality in order to render the words action¬ 
able for slander.'*'^ They need not amount to a 
directly affirmative charge of fornication, adultery, 
or unchastity it is sufficient if the words, as 
spoken in such connection with other words or un¬ 
der particular circumstances,^® were calculated to 
induce the hearers to suppose and understand that 
the person against whom they were uttered was 


30l Colo.— Corpus Juris cited in 
BiggerstafC v. Zimmerman, 114 P. 
2d 1098, 1099, 108 Colo. 194. 

36 C.J. p 1174 note 98. 

Adultery as not crime at common 
law see Adultery 8 1b. 

Fornication as not crime at common 
law see Fornication § 2 a. 

31. Ala.—^Marlon v. D/ivis, 114 So. 
357, 217 Ala. 16. .55 A.L.R. 171. 

36 C.J. P 1174 note 99. 

32. Colo.— Corpus Juris cited iu 
Biggerstalf v. Zimmerman, 114 P. 
2d 1098, 1099, 108 Colo. 194. 

36 C.J. p 1174 note 1. 

33. Md.—Shafer v. Ahalt, 48 Md. 
171, 30 Am.R. 456—^Wagaman v. 
Byers, 17 Md. 183. 

34. Or.—^Barnett v. Phelps, 191 P. 
502, 97 Or. 242. 

Vt.—Underhill v. Welton, 32 Vt. 40. 

35. Or.—^Barnett v. Phelps, 191 P. 
502, 97 Or. 242. 

36 €.J. p 1173 note 84. s 

Necessity of pleading special dam¬ 
ages see infra § 170. 

Proof of special damages see infra 
§ 191. 

38. Minn.—^Reitan v. Goebel, 22 N. 

\V. 291, 33 Minn. 151. 

Mont.—^Kosonen v. Waara, 2‘85 P. 
668, 87 Mont. 24. 

37. Ky.—^Holman v. Plumlee, 267 S. 
W. 221, 206 Ky. 275. 

Or.—^Barnett v. Phelps, 191 P. 602, 
97 Or. 242. 

“English judges many years ago 
denounced the common-law rule here 
Involved as barbarous, with the re¬ 
sult that Parliament in 1891 repeal¬ 
ed the same.*’—BiggerstafC v. Zim¬ 
merman, 114 P.2d 1098, 1099, 108 
Colo. 194. 

38. Or.—^Barnett v. Phelps, 191 P. 
502, 97 Or. 242. 


39. Colo.—Biggerstafr v. Zimmor- 
man, 114 P.2d 1098, 108 Colo. 194. 

Iowa.—Georgia v. Kepford, 45 Iowa 
48. 

Miss.—Interstate Co. v. Garnett, 122 
So. 373, 154 Miss. 325, .suggestion 
of error overruled 122 So. 756, 154 
Miss. 325, 03 A.I..R. H02. 

Okl.—Findley v. Wilson, 242 P. 565, 
115 Okl. 280. 

30 C.J. p 1176 note 9. 

Beasou for rule 

“Our democratic mode of life is 
not comparable with the conditlon.s 
of social life in existence prior to 
the fourth year of the reign of 
James I of England, Unlike that 
period, American tradition and civ¬ 
ilization, as we know it, ha.s a far 
greater appreciation of the potential 
worth and dignity of the individual 
human being, and the right to be 
protected therein. . . . We are 

not unaware that some court.s have 
held otherwise; but in view of what 
we have said, we decline to follow 
the decisions of those courts. To 
adopt this common-law rule . 
would be invoking an anachronism, 
inconsistent with our social and 
political concepts as reflected in the 
laws and Constitution of our state.” 
—Biggerstaff v. Zimmerman, 114 P. 
2d 1098, 1099, 108 Colo. 194. 

40. Ark.—McDaniel v. Jordan, 262 
S.W. 30, 164 Ark. 455—Jackson v. 
Williams, 123 S.W. 751, 92 Ark. 
486, 26 L.R.A.,N.S., 840. 

Ga.—Ivester v. Coe, 127 S.B. 790, 
33 Ga.App. 620. 

Ky.—^Holman v. Plumlee, 267 S.W. 
221, 206 Ky. 275. 

Mont.—Corpus Juris cited iu Koso- 
nen v. Waara, 286 P. 668, 671, 87 
Mont. 24. 

N.T.—Sleight v. Woods, 260 N.T.S. 
825, 145 Misc. 824. 
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H.C.—Stokes V. Groat Atlantic & Pa- 
cinc Tea Co., 2.T S.E.2d 823, 202 
S.C. 24—nufPkin v. Pridgen, 161 
S.E. 105, 154 S.C. 53. 

36 C.J. p 1175 note 11. 

Although the language of the stat. 
ute is in the masculine gender, a 
false and unprivih‘god publication of 
charge of unch{i.sli1y against woman 
is slander.—Kosonen v. Waara, 285 
P. GGS, 87 Mont. 24. 

41. Ala.—Marlon v. Davis, 114 So. 
357, 217 Ala. 16, 55 A.L.R. 171. 

Ky.—Holman v. l^lurnlee, 267 S.W. 
221, 206 Ky. 275. 

Md.—Cairno.s v. I’ellon, 63 A. 105, 
103 Md. 40. 

N.Y.—Sleight v. Woods, 260 N.Y.S. 

825, 145 Misc. 824. 

N.C.—Bryant v. Jtoedy, 200 S.E. 896, 
^14 N.C. 748—Wood v. Bodenhelm- 
er, 191 S.E. 335, 211 N.C. 744. 

36 C.J. p 1175 note 13. 

42. Ala.—Marlon v. Davis, 114 So. 
357, 217 Ala. 16. 55 A.L.R. 171. 

Ind.—Dukes v. Clark, 2 Blackf. 20, 
36 C.J. p 1175 note 13. 

Imputation of crime see infra § 53 
et seq. 

Neces.sity of special damages gen¬ 
erally see supra § 8. 

43. Ala.—Marion v. Davis, 114 So. 
357, 217 Ala. 16, 66 A.L.R. 171. 

44. Mo.—Kirk v. Ebenhoch, 191 S. 
W.2d 643, 364 Mo. 762—Boyce v. 
Wheeler, 195 S.W. 84, 87, 197 Mo. 
App. 295—Hauser v. Steigers, 119 
S.W. 52, 137 Mo.App. 560. 

45. Ky.—^Holman v. Plumlee, 267 S. 
W. 221, 206 Ky. 275. 

36 C.J. p 1176 note 25. 

46. Mich.—Loranger v. Loranger, 
74 N.W. 228, 115 Mich. 681. 

36 C.J. p 1176 note 28. 
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guilty of unchastity,47 charges of unchastity against 
men^s being within the application of the rule as 
well as imputations on women.49 The fact that 
the charge of unchastity is expressed in words too 
vulgar and indecent to find a place in the diction¬ 
aries will not prevent it from being actionable per 
se, if the words are well understood and commonly 
used to convey such imputation.^o However, the 
words used should clearly import the charge®^ and 
generally are not construed to import unchastity 
if in their milder sense they may have another 
harmless meaning,^2 unless it is made to appear by 
extrinsic facts that defendant traduced the char¬ 
acter of plaintiff for chastity.®2 

§ 30. - Particular Imputations 

Charges of fornication, adultery, whoredom, Incest, 
or sodomy have been held actionable per se. 


A charge of fornication has been held libelous 
per se,®4 or slanderous per se if uttered orally,®® 
except in those states in which a defamatory charge 
is required to impute a crime in order to be slan¬ 
derous per se, as discussed infra § 73. Words im¬ 
puting to a woman an act of bestiality or sodomy, 
even though the act is not criminally punishable, 
have been held actionable on the ground that they 
impute unchastity.®® A publication in writing, im¬ 
puting incest, has been held libelous per se,®*^ or 
slanderous per se if spoken verbally.®® 

Adultery, A charge of adultery is libelous per 
se if written or printed,®® or slanderous per se if 
uttered orally.®® However, notwithstanding a stat¬ 
ute declaring that a false charge of adultery made 


47. Conn.—^Ventresca v. Kissner, 
136 A. 90, 106 Conn. 

Ky.—Holman v. Plumlee, 267 S.W. 
221, 206 Ky. 276. 

Mich.—Warren v. Ray, 118 N.W. 741, 
155 Mich, 91, 130 Am.S.R. 566, 16 
Ann.Cas. 513. 

36 C.J. P 1176 note 26. 

Words held not to impute immorality 
or nnohastity 

(1) In general. 

Ala.—^Meadors v. Haralson, 147 So. 
184, 226 Ala. 413. 

N.C.—^Wood V. Bodenheimer, 191 S.E. 
335, 211 N.C. 744—Hurley v. Lov¬ 
ett, 156 S,B. 875, 199 N.C. 793. 

(2) Statements by manager of 
store to employee relating to white 
men in town that there were so many 
white negroes, and that employee 
would have to get used to mingling, 
were not susceptible of meaning al¬ 
leged by Innuendo, that employee 
was immoral, lewd, and unchaste.— 
Stokes V. Great Atlantic & Pacific 
Tea Co., 23 S.E.2d -823, 202 S.C. 24. 

48. Conn.—Page v. Merwin, 8 A. 
675, 54 Conn. 426. 

Del.—MacDonough v. A. S. Beck 
Shoe Corporation, 10 A.2d 510, 1 
Terry 318. 

36 C.J. p 1176 note 26. 

“Intimate” 

Statement that store manager who 
was a married man “was too inti¬ 
mate with the girls and with the 
cashier in particular” in the store 
were actionable per se, since the 
word “intimate” has a primary 
meaning, signifying a close person¬ 
al relationship and also a well-un¬ 
derstood secondary meaning, imput¬ 
ing an illicit sexual relationship, 
and by some of the lexicographers is 
termed “euphemism.”—MacDonough 
V. A. S. Beck Shoe Corporation, su¬ 
pra. 

49. Fla.—^Piplack v. Mueller, 121 So. 
459, 97 Fla. 440. 


Ky.—Vanover v. Wells, 94 S.W.2d 
999, 264 Ky. 461. 

Mass.—^Klng v. Northeastern Pub. 

Co.. 2 N.E.2d 486, 294 Mass. 369. 
Mo.—Weller v. Pro vow, 290 S.W. 

1017, 220 Mo.App. 1283. 

36 C.J. p 1176 note 27. 

SLandlord’s statement to woman 
tenant in presence of divers persons 
that he had to get rid of all lewd 
women has been held actionable per 
se, and was not Qualified or neutral¬ 
ized so as to render words not ac¬ 
tionable by landlord's additional 
statement that he did not accuse 
tenant of anything.—^Vanover v. 
Wells, 94 S.W.2d 999, 264 Ky. 461. 

50. Ind.—^Linck v. Kelley, 87 Am.D. 
362, 25 Ind. 278. 

36 C.J. p 1176 note 29. 

51. Ky.—^Bishop v. Smith, 248 S.W. 
538, 198 Ky. 280. 

52. Md.—^Brinsfield v. Howeth, 68 A. 
666, 107 Md. 278, 24 L.R.A.,N.S., 
583. 

To say that a married woman got 
“a mateimlty corset,” although liv¬ 
ing continuously apart from her hus¬ 
band for more than a year has been 
held not actionable per se.—Phelan 
V. Rheinstein, 233 N.T.S. 297. 133 
Misc. 853. 

53. Md.—^Brinsfield v. Howeth, 68 A. 
566, 107 Md. 278, 24 L.R.A.,N.S., 
583. 

Particular imputations of unchastity 
or immorality as construed in 
light of circumstances see infra 
§ 30. 

54. Ark.—Miller v. Nuckolls, 91 S. 
W. 759, 77 Ark. 64, 113 Am.S.R. 
122, 4 L.R.A.,N.S., 149. 

36 C.J. p 1179 note 81. 

55. Ark.—Jackson v. Williams, 123 
S.W. 751, 92 Ark. 486, 25 L.R.A., 
N.S., 840. 

Ill.—^Zaucha v, Smolinsky, 207 Ill. 
! App. 158. 
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Ky.—^Justice v. Wellman, 86 S.W.2d 
132, 260 Ky. 479—Bishop v. Smith, 
248 S.W. 538, 198 Ky. 230—Nichol¬ 
son V. Merritt, 59 S.W. 25, 22 Ky. 
L. 914, 109 Ky. 369. 

36 C.J. p 1177 note 36. 

56. Iowa.—^Haynes v. Ritchey, 30 
Iowa 76, 6 Am.R 642—Cleveland 
V. Betweiler, 18 Iowa 299. 

Mo.—^Edgar v. McCutchen, 9 Mo. 768. 

As imputation of crime see inffa 
§ 73. 

57. U.S.—^Edwards v. Kansas City 
Times, C.C.Mo., 32 F. 813. 

58. Ky.—Bishop v. Smith, 248 S.W. 
638, 198 Ky. 230. 

As imputation of crime see Infra 
§ 73. 

59. Conn.—Craney v. Donovan, 102 
A. 640, 92 Conn. 236, L.R.A.1918C 
96. 

Ill.—^Hunner v. Evening American 
Pub. Co., 175 I11.APP. 416. 

36 C.J. p 1174 note 92. 

SO. Ill.—^11 es V. -Swank, 66 N.E. 
1042, 202 Ill. 453—^Hunner v. Even¬ 
ing American Pub. Co., 175 Ill.App. 
416. 

Kan.—Batten v. Cox, 233 F. 1040, 
118 Kan. 78. 

Ky.—^Justice v. Wellman, -86 S.W.2d 
132, 260 Ky. 479—Bishop v. Smith, 
248 Ky. 638, 198 Ky. 230. 

La.—Goldsmith v. Unity Industrial 
Life Insurance & Sick Ben. Ass*n, 
128 So. 182, 13 La.App. 448. 

Mo.—Stieber v. Wensel, 19 Mo. 513— 
Brown v. Wintsch, 84 S.W. 196, 110 
Mo.App. 264. 

Pa.—^Humberston v. Albright, Com. 
PI., 5 Fay.L.J. 67. 

36 C.J. p 1177 note 34, p 1179 note 
81. 

Charging adultery as crime see in¬ 
fra § 73. 

“G-lven birth to bastard” 

A charge that a married woman 

has given birth to a bastard child 
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against a female is actionable in the same manner 
as in the case of slanderous words charging a 
crime, such charge is not actionable if privileged.®^ 

or As a general rule it is not 

actionable merely to call a woman a ‘‘bitch” or a 
“slut,” such words of themselves not imputing a 
breach of chastity,®2 although if they are used 
under such circumstances or in such connection as 
to show that they were intended and understood 
to mean an imputation of whoredom they may be 
actionable.®® 

^'Common/* The word “common” when applied 
to a woman is not slanderous per se.®^ It may or 
may not impute unchastity, dcppnding on the cir¬ 
cumstances.®® 

^'Intercourse** The word “intercourse,” standing 
alone and without a descriptive or qualifying word, 
does not import sexual connection; hence a charge 
that plaintiff had “intercourse” with a person of 
the opposite sex is not actionable®® unless the word 
is so used as to show that illicit sexual intercourse 
is meant.®7 

"Keep** or "kept.** These words, with reference 
to a female, as that a certain man “keeps” her or 
that she is “kept” by such man, arc actionable as 
involving a charge of want of chastity,®® especially 


where spoken in connection with other language or 
under circumstances indicating that this meaning 
was intended.®® However, words charging that a 
married woman keeps some man other than her 
husband arc of doubtful import as to whether they 
were spoken and understood as charging adultery 
or a mere ordinary employment of hclp.^O 

Pregnancy and birth of illegitimate child. It is 
actionable per sc, as libel or slander, according to 
whether it is written or oral, to charge an wnmar- 
ried woman with being pregnant'll or with having 
given birth to a child.It is at least prima facie 
libelous to publish of an unmarried woman that 
she has become a mother, for such words ordina¬ 
rily imply the want of chastity and carry with them 
the imputation of fornication hut such words 
do not necessarily charge her with unchastity or 
impeach her virtue, as they may be used under cir¬ 
cumstances which make them capable of being un¬ 
derstood in a nondefamatory scnsc.’^'* To say of a 
married woman that she is pregnant^® or has a 
child'7® is not actionable per se. A charge of mis¬ 
carriage against a married woman is not actionable 
per sc.'^'^ 

Whoredom. To charge that a woman is a 
“whore” is actionable'^® unless it is uttered with 
such explanatory statements or in connection with 


is actionable as chargingr adultery.— 
Hammond v. Stewart, 7.2 Ill.App. 512 
—36 C.J. p 1178 note 66. 

FomicatioxL 

It Is immaterial that a married 
man was spoken of and that the of¬ 
fense was improperly designated 
fornication instead of adultery.— 
Walton V. Singleton, 7 Serg. & R., 
Pa., 449, 10 Am.D. 472. 

‘‘Worked” 

To say of a married woman that 
she "‘worked'* a man other than her 
husband has been held to charge 
adultery, where, at the place the 
words are spoken, the word “work¬ 
ed" has a well-understood meaning 
as allejging adultery.—Schaefer v. 
Schoenborn, 111 N.W. 843, 101 Minn. 
67, 71. 

61. Wash.—Miller v. Gust, 127 P. 
846, 71 Wash. 139. 

Privileged communications general¬ 
ly see infra §§ 87-120. 

62. Ind.—Spry v. Corum, 163 N.B. 
526, 88 Ind.App. 122. 

Pa.—Corpus Juris QLtLOted in Halli- 
day V. Cienkowskl, 3 A.2d 372, 373, 
333 Pa. 123. 

36 C.J. p 1177 note 49. 

“Bitch** defined see 11 C.J.S. p 360 
note 87-p 351 note 99. 

“Slut" defined see the C.J.S. defln- 
tion Slut, also 58 C.J. p 774 notes 
69-82. 


“Scotch bitch,” applied to a mar¬ 
ried woman, was not slanderous per 
se.—^Halliday v. Oienkowski, 3 A.2d 
372, 373, 333 Pa. 123. 

63. Iowa,—Shultz V. Shultz, 275 N. 
W. 662, 224 Iowa 205. 

36 C.J. p 1178 note 50. 

64. Mont.—^Daniel v. Moncure, 190 
P. 983, 58 Mont. 193. 

65. Mont.—^Daniel v. Moncure, su¬ 
pra. 

‘^ouunou wife” 

It is slanderous per se to utter 
and publish false statement, refer¬ 
ring to married woman, that she is 
common wife of her husband and an¬ 
other man.—Barker v. Green, 130 S. 
B. 699, 84 Ga.App. 674. 

68. Mo.—Kunz v. Hartwig, 131 S.W. 

721, 161 Mo.App. 94. 

36 C.J. p 1178 note 54. 

“Intercourse” defined see 46 C.J.S. 
p 1108 note 68-p 1109 note 69. 

67. Ill.—Elam v. Badger, 23 111. 498. 
Ky.—^Adams v. Rankin, 1 Buv. 58. 

68. Ala.—^Downing v. Wilson, 36 
Ala. 717. 

N.C.—McBrayer v. Hill, 26 N.C. 136. 
“Keep” defined generally see 61 C.J. 

S. p 425 note 1-p 426 note 41. 
“Kept” defined generally see 51 C.J. 
S. p 427 notes 52-62. 

69. Wash.—Stewart v. Major, 49 P. 
603, 17 Wash. 238. 

36 C.J. p 1178 note 61. 

72 


70. Kan.—^Henicke ▼. Griffith, 29 
Kan. 516. 

71. Iowa.—Martens v. Martens, 164 
N.W. C45, 181 Iowa 360. 

36 C.J. p 1178 note 64. 

72. Ark.—Miller v. Nuckolls, 91 S.W. 
759, 77 Ark. 64, 113 Am.S.R, 122, 
4 L.R.A.,N.S., 149, 7 Ann.Cas. 110. 

36 C.J. p 1178 note 65. 

A charge coutalued in answers in 
judicial proceedings that plaintiff 
was the mother of two Illegitimate 
children and had not been lawfully 
married to her deceased husband 
has been held libelous.—^Harshaw v. 
Harshaw, 16 S.B.2d 666, 220 N.C. 145, 
136 A.L.R. 1411. 

73. Colo.—Rocky Mountain News 
Printing Co. v. Prldborn, 104 P. 
956, 46 Colo. 440, 24 L..R.A.,N.S., 
891. 

74. Coio.—Rocky Mountain News 
Printing Co. v. Fridbom, supra. 

36 C.J. p 1174 note 90. 

75. Ind.—Acker v. McCullough, 60 
Ind. 447. 

Wis.—Lubeke v. Teckam, 191 S.W. 
968, 179 Wis. 643. 

76. Iowa.—^Wilson v. Beighler, 4 
Iowa 427. 

77. Wis.—^Lubeke v. Teckam, 191 N. 
W. 968, 179 Wis. 643. 

78. Iowa.—Shultz v. Shultz, 276 N 
W. 562, 224 Iowa 205. 
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such facts as make it clear that it was neither used 
by the speaker nor taken by the listeners in its ac¬ 
tionable sense.79 The word 'Vhore*' may be used 
in an actionable sense, not only as a noun, so but 
also as a verbSi and an adjective.S2 The synon 3 rms 
of the word “whore” or words of equivalent im¬ 
port have the same actionable quality as that word, 
as, for instance, the terms “prostitute”83 and 
“strumpet.”84 The word “screwed” while in its or¬ 
dinary sense not imputing sexual intercourse may, 
when spoken in certain localities, involve a charge 

of whoredom.ss 

It is likewise actionable to say of a man that he 
is a whoremasterSO or that he is a whoring fellow.S7 

Miscellaneous*words held not actionable. The 


§ 31 

following epithets attributed to, or spoken of, a 
woman have been held not actionable per se: “Bad 
girl,”S8 ‘T)ase,”89 ^q)awd,”90 «bum,”3i “cat,”92 «com- 
mon-law wife,”93 '"dirty, vile woman,”94 “hen,”95 
“lewd,”99 “making dates with men,”97 “ornery,”98 
“sport,”99 “woman of ill-repute.”^ 

§ 31. Other Imputations 

Particular Imputations have been held to be, or 
not to be, libelous or slanderous per se. 

It has been held libelous per se to charge anoth¬ 
er, in writing or printing, with anti-Semitism^ or 
cowardice,® or with cruelty or heartless and inhu¬ 
man conduct,^ such as cruelty to children,® or with 
being a hypocrite,® or with being a “slacker” during 
time of war,7 or with being a spy and a sneak,® 


Ky.—Justice v. Wellman, 86 S.W.2d 
132, 260 Ky. 479. 

Mont.—Kosonen v. Waara, 286 P. 

668, 87 Mont. 24. 

86 C.J. p 1177 note 40. 

‘Whoredom’* defined see the C.J.S. 
definition Whoredom, also 68 C.J. 
p 262 notes 22, 23. 

Words held slanderotLS per se 

(1) “Damned old whore.”—Spry 
V. Corum, 163 N.B. 626, 88 Ind.App. 
122 . 

(2) “Q— damn dirty whore.”—Si¬ 
mons V. Harris, .245 N.W. 875, 215 
Iowa 479. 

(3) Mother-in-law’s statements 
that daugrhter-in-law was a whore, 
that she ran around with other men, 
and that she was a bitch and a dis¬ 
grace to the family.—Shultz v. 
Shultz, 275 N.W. 562, 224 Iowa 205. 

79. Mo.—Israel v. Israel, 84 S.W. 
453, 109 Mo.App, 366. 

80. Ind.—^Rodgers v. Lacey, 23 Ind. 
507, 508. 

81. Ga.—^Pledger v. Hathcock, 1 Qa. 
550. 

Mo.—Stieber v. Wensel, 19 Mo. 613. 
36 C.J. p 1177 note 42. 

M. Ind.—^Freeman v. Sanderson, 

24 N.B. 239, 123 Ind. 264. 

Mo.—^Elfrank v. Seiler, 54 Mo. 134. 
86 C.J. p 1177 note 43. 

83. Neb.—^Barr v. Birkner, 62 N.W. 
494, 44 Neb. 197. 

86 C,J. p 1177 note 44. 

“Prostitute” defined see Prostitution 
§ 1, also 50 C.J. p 800 note 2‘-p 
801 note 13. 

84. S.C.—^Freeman v. Price, 18 S.C. 
Law 116. 

Vt.—Sheridan v. Sheridan, 6 A. 494, 
58 Vt. 504. 

36 C.J. p 1177 note 46. 

“Strumpet” defined see the aJ.S. 
definition Strumpet, also 60 C.J. p 
668 note 32. 

85. Ind.—^Mlles v. Vanhorn, 17 Ind. 
246, 79 Am.D. 477. 


86. N.J.—^Joralemon v. Pomeroy, 22 
N.J.Law 271. 

87. Pa.—Walton v. Singleton, 7 
Serg. & R. 449, 10 Am.D. 472. 

88. Mass.—Snell v. Snow, 13 Mete. 
278, 46 Am.D. 730. 

89. N.C.—Snow V. Witcher, 81 N.C. 
346. 

90. Mo.—^Dyer v. Morris, 4 Mo. 214. 
“Bawd” defined see 10 C.J.S. p 212 

note 9. 

91. Conn.—^DeSanto v. De Nicola, 
122 A. .708, 99 Conn. 717. 

Pa,—Halliday v. Cienkowski, 3 A.2d 
372, 373, 383 Pa. 123. 

92. Mo.—^Kerone v. Block, 129 S.W. 
43, 144 Mo.App. 575. 

36 C.J. p 1178 note 74. 

93. Fla.—Budd V. J. Y. Gooch Co., 
27 So.2d 72. 

94. Ky.—Feast v. Auer, 90 S.W. 564. 

95. Mo.—^Kerone v. Block, 129 S.W. 
43, 144 Mo.App. 576. 

96. N.C.—Snow V. Witcher, 31 N. 
C. 346. 

97. Iowa.—^Jackson v, Ferguson, 165 
N.W. 326, 181 Iowa 1192, L.R.A. 
1918C 645. 

98. Iowa.—Wlmer v. Albaugh, 42 N. 
W. 687, 78 Iowa 79, 16 Am.S.R. 
422. 

99. Wis.—Grant v. Yates, 199 N.W. 
63, 184 Wis. 236. 

1- Ill.—Burke V. Stewart, 81 Ill. 
App. 606. 

2. N.Y.—Devany v. Shulman, 53 N. 
Y.S.2d 401, 184 Misc. 613, afllrm- 
ed 59 N.Y.S.2d 401, 269 App.Div. 
1022. 

3. Mo.—^Price v. Whitley, 60 Mo. 
439. 

Wash.—Byrne v. Funk, 80 P. 772, 38 
Wash. 506. 

4. Colo.—^Republican Pub. Co. v. 
Mosman, 24 P. 1051, 16 Colo. 899. 

36 aJ. p 1167 note 71. 
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5. Utah.—^Fenstermaker v. Tribune 
Pub. Co., 43 P. 112, 12 Utah 439, 
reheard 45 P. 1097, 13 Utah 632, 
35 L.R.A. 611, 12 Utah 439. 

36 C.J. p 1167 note 72. 

6. Iowa.—State v. Heptonstall, 227 
N.W. 616, 209 Iowa 123. 

Ky.—Cotpns Jnzls cited la Shields 
V. Booles, 38 S.W.2d 677, 681, 238 
Ky. 673. 

N.Y.—Schwimmer v. Commercial 

Newspaper Co., 228 N.Y.S. 220, 131 
Misc. 552. 

Okl.—^Dusabek v. Marts, 249 P. 145, 
121 Okl. 241, 49 A.L.R. 263. 

36 C.J. p 1170 note 29. 

"KypoozitioBl strategry” held not li¬ 
belous 

A charge ascribing to plaintifC the 
willingness to resort to “hypocritical 
strategy” to Induce a backward lov¬ 
er to propose marriage, and depict¬ 
ing plaintiff as prevented by pride 
from proposing marriage, while will¬ 
ing to accomplish her end by the 
use of deceptive means, although de¬ 
famatory, has been held not libel¬ 
ous per se.—Schweikert v. New York 
Evening Journal, 229 N.Y.S. 662, 132 
Misc. 169. 

7. Al€L—Choctaw Coal, & Mining 
Co. V. Lillich, 86 So. 383, 204 Ala. 
533. 

Okl.—Dusabek v. Martz, 249 P. 145, 
121 Okl. 241, 49 A.L.R. 253. 

36 C.J. p 1164 note 19 [b]. 

8. Mass.—Ingalls v. Hastings & 
Sons Pub. Co., 22 N.B.2d 657, 804 
Mass. 31. 

N.Y.—Byrnes v. Mathews, 12 N.Y.St. 
74, affirmed 17 N.R 868, 109 N.Y. 
662. 

Xt has been held libelous per se to 
refer to plaintiff as a peeping Tom, 
as a stool pigeon, as a Jekyll and 
Hyde, and as a New Deal Gestapo 
spying on neighbors as they do In 
Germany.—^Browder v. Cook, D.C. 
Idaho, 59 F.Supp. 226. 
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or to charge marital discord between husband and 
wife,9 or to impute that a man is a eunuch.^® 

On the other hand, it has been held not libelous 
per se to charge one with being a member of a la¬ 
bor union^i or a labor agitator .12 

Betrayal of confidence or trust, A publication 
which charges a breach of trust^^ or a betrayal of 
confidences^ is generally libelous per sc. Imputa¬ 
tions in libelous form charging misappropriation, 
although not amounting to crime, are actionable as 
tending to bring plaintiff into disgrace or disre- 
pute.ss 

Disloyalty, It has been held libelous per se to 
charge one with disloyalty to his government,s® 
such as by charging him, during the time of war, 
with being a member or supporter of Nazism or 

Fascism.s^ 

Infidelity; profanity; church standing or re¬ 
ligious belief. It has been held that a written or 
printed statement charging plaintiff with infidelity, 
with being actively engaged in propagating infidel 
principles, and with giving expression to senti¬ 


ments of irreverence toward the Creator is libelous 
per se and this has also been held true of a writ¬ 
ten or printed charge of profanily.l^ A written 
publication which itni)orts that a person has been 
expelled from membership in a church or is un¬ 
worthy of being a church member is* libelous per 
sc, when the imputation is based on the character 
or conduct of the person and not on his religious 
bclief.20 It has been held not libelous to charge 
that plaintiff misrepresented the religious beliefs 
and teachings of another, a clergyman, and fo¬ 
mented religious hatred and bigotry,or that if 
plaintiff had attended a particular religious service 
he would have gotteti a lot of good out of it and 
felt a whole lot better .22 ^ 

Political vic7ifs. Printed words of ridicule or 
contempt which relate solely to i)olitical views or 
arguments on questions of public interest, without 
attacking the character of a person or imputing to 
him immorality or a violation of the law, but tend¬ 
ing merely to lessen him in public esteem or wound 
his feelings, are not actionable as libel without spe¬ 
cial damagcs.22 Under this principle it has been 


9 . D.C.—Thackrey v. Patterson, 157 
P.5d 614. 

10. Kan.—^Eckert v. Van Pelt, 76 P. 
909, 69 Kan. 357, 66 L..R.A. 266. 

Imputation of contagious or venereal 
disease see supra § 16. 

11. Ind.—^Wabash R. Co. v. Young, 
69 N.E. 1003, 162 Ind. 102, 4 L.R. 
A.,N,S., 1091. 

12. Ind.—^Wabash R. Co. v. Young, 
supra. 

Okl.—Chicago, R. I. & P. R. Co. v. 
Medley, 155 P. 211, 55 Okl. 145, L. 
R.A.1916D 587. 

Charge held libelous 

A publication accusing plaintill of 
being irrepressible agitator, who re¬ 
sorted to slander to gain his end, has 
been held to be libelous.—Reiman v. 
Pacific Development Soc., 284 P. 575, 
132 Or. 82. 

13. Tenn.—^American Pub. Co. v. 
Gamble, 90 S.W. 1005, 115 Tenn. 
663. 

36 C.J. p 1167 note 69. 

14. Cal.—^Jimeno v. Commonwealth 
Home Builders. 191 P. 64, 47 Cal. 
App. 660. 

36 C.J. p 1167 note 60. 

16. D.C.—^Viedt V. Evening Star 
Newspaper Co., 19 D.C. 534. 
Charges held not libelous 
Newspaper article stating that pe¬ 
titioner was charged in suit with 
naisusing trust funds by lending in¬ 
stead of giving away funds has been 
held not libelous.—^Horton v. Geor¬ 
gian Co., 167 S.E. 892, 43 Ga.App. 19, 
reversed on other grounds 165 S.E. 


443, 176 Ga. 261, conformed to 165 S. 
E. 450, 45 aa.App. 525. 

16. N.Y.—Schwimmer v. Commer¬ 
cial Newspaper Co., 2.28 N.Y.S. 220, 
131 Misc. 552. 

Aiding another country 

False publication whether constru¬ 
ed as charging that plaintiff, imme¬ 
diately before our entry into war, 
aided German organization in efl’orts 
to embroil us in war with Mexico 
and destroy munition plants, or 
whether construed as charging plain¬ 
tiff with disloyalty during war, has 
been held libelous per se.—Seested v. 
Post Printing & Publishing Co., 31 
S.W.2d 1045, 326 Mo. 559. 

17. U.S.—Holden v. American News 
Co., D.C.Wash., 62 P.Supp. 24, ap¬ 
peal dismissed, C.C.A., 144 F.2d 
249. 

N.Y.—Luotto v. Field, 49 N.Y.S.2d 
785, modified on other grounds 60 
N.Y.S.2d 849, 268 App.Div. 227, re¬ 
versed on other grounds 63 N.B.2d 
58, 294 N.Y. 460. 

Pa.—O’Donnell v. Philadelphia Rec¬ 
ord Co., 51 A.2d 775. 

Tex.—Goodrich v. Reporter Pub. Co., 
Civ.App., 199 S.W.2d 228, error re¬ 
fused. 

Words held libelous 

Words allegedly broadcast over 
the radio charging that one of plain¬ 
tiffs who were alleged to be in busi¬ 
ness of public lecturing was dismiss¬ 
ed from a workmen’s association and 
maintained pro-Nazi connections and 
that his fellow apartment-sharer 
was working as a translator for the 
war department were sufficient 
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without any innuendo to constitute 
defamation p<t se.—Hryhorijlv 
(Grigorleff) v. Winchell, 45 N.Y.S.2(i 
31, 180 Misc. 574. 

18. Conn.—Stow v. Converse, 3 
Conn. 325, 8 Am.D. 189, 4 Conn. 17. 
A charge that plaintiff Joined the 

hflConuons, and at one time had a 
great deal of influence in church 
matters, has he(*n held libelous.— 
Witcher v. Jon«5s, 17 N.Y.S. 491, af¬ 
firmed 33 N.E. 743, 137 N.Y. 699. 

19. Mass.—Commonwealth v. Bat- 
cheldcr, Thach.Cr. pp, 191, 192. 

36 C.J. p 1171 note 43. 

20. Iowa.—Call v. Larabee, 14 N.W. 
237, 60 Iowa 212. 

36 C.,T. p 1171 note 44. 

21. U.S.—Rutherford v. Dougherty, 
C.C.A.Pa., 91 F.2d 707. 

A letter by a clergyman to a de¬ 
partment store which owned radio 
over which plaintiff talked on Bibli¬ 
cal subjects, stating that plaintiff 
misrepresented teachings of clergy¬ 
man’s church and fomented religious 
hatred and bigotry, and that, if 
plaintiff wore allowed to speak on 
following Sunday, clergyman would 
never spend another penny in store, 
and expressing surprise that store 
would allow broadcast exposing 
large per cent of customers to open 
insult and ridicule, was not action¬ 
ably libelous.—Rutherford v. Dough¬ 
erty, supra. 

22. Wls.—Luthey v. Kronschnabl, 1 
N.W.2d 799, 239 Wls. 375. 

23. Ohio.—Sweeney v. Beacon Jour¬ 
nal Pub. Co., 85 N.E.2d 471, 66 
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held not libelous per se to charge one with being a 
member of, or affiliated with, the Communist par¬ 
ty,or to make a charge of Nazism or Fascism at 
a time when the country is not at war with a Nazi 
or Fascist country, and when the charge merely re¬ 
fers to the person's political beliefs or views,^^ or 
to charge a person with having been a Nazi or 
Fascist at one time, and imputing an abandonment 
of such position.26 

Poverty. An imputation to one of poverty, squal¬ 
or, and misery is libelous per se, where it is so 
made as to excite ridicule or cause him to be 
shunned or avoided ;27 but the mere charge that 
the person is a pauper has been held not to be libel¬ 
ous per se.2S 

Trespass, A false charge that one has commit¬ 
ted a trespass, although not slanderous if merely 
spoken,will, if maliciously written and pub¬ 
lished, constitute libel, provided it is charged to 
have been committed under such circumstances as 
would be reasonably calculated to degrade, dis¬ 
grace, or render odious the person charged.^O 

On men as to their relations with zvomen other 
than charges of unchastity. Various publications 


§ 32 

concerning relations of men with women, which, 
although not imputing a want of chastity, yet tend 
to disgrace the party charged or to render him 
ludicrous or ridiculous, have been held libelous per 
se,3i such as to charge a husband with abusing his 
wife^s or wdth having been chastised for improper 
conduct toward women,32 or to charge that a breach 
of promise suit has been brought against a married 
man.34 

On zoomen other than charges of unchastity. 
There is a class of cases in which -written words 
concerning women, not amounting to imputations 
of want of chastity, have been held to be actionable 
per se because the words have a peculiar tendency 
to degrade or render ridiculous the person written 
of by reason of her being a woman,S5 such as to 
charge a woman with having made statements re¬ 
garding the sex and masculine powers of her hus¬ 
band,^® to charge a -wife with deserting her hus¬ 
band in his sickness,^7 to publish of a wife that 
she has permitted her husband to sleep with an¬ 
other woman,38 or to charge a woman with having 
been a concert hall singer and dancer at a public 
resort of bad repute.39 


3. Imputations Tending to Injure in Business, Profession, Trade, Office, ob Employment. 


b. Reference to special character or re¬ 
lation 


§ 32. In General 

a. General principles 

Ohio App. 475, appeal dismissed 34 
N.E.2d 764, 138 Ohio St. 330—Hol¬ 
loway V. Scrlpps Publishing Co., 
11 Ohio App. 226. 

24. La.—McDonald v. Lieber, 167 
So. 450, 184 La. 812. 

N.T.—Garriga v. Richfield 20 N.Y.S. 
2d <544, 174 Misc. 315. 

25. N.T.—Luotto V. Field, 49 N.T.S. 
2d 786, modified on other grounds 
60 N.Y.S..2d 849, 268 App.Div. 227, 
reversed on other grounds 63 N.E. 
2d 68, 294 N.Y. 460. 

26. N.Y.—^Luotto V. Field, supra— 
De Seversky v. P. & S. Publishing, 
34 N.Y.S.2d 284. 

27. N.Y.—^Katapodls v. Brooklyn 

Spectator, 38 N.B.2d 112, 287 N.Y. 
17, 137 A.L.R. 910—Martin v. 

Press Pub. Co., 87 N.Y.S. 869, 93 
App.Div. 631. 

36 C.J. p 1172 note 66. 

As an abstract generality, mere 
poverty ought not to expose one to 
ridicule, but one may be so circum¬ 
stanced, and fact of his alleged mis¬ 
ery may be so put, as to excite ridi¬ 
cule, and the question whether mat¬ 
ter is libelous in this respect, de¬ 
pends on style, scope, spirit, and 
motive of the publication taken in 
its entirety, inquiry being as to nat¬ 


ural effect of publication, not only 
on general public, but on the neigh¬ 
bors and friends of person referred 
to.—^Katapodis v. Brooklyn Specta¬ 
tor, 38 N.E.2d 112, 287 N.Y. 17, 137 
A.L.R. 910. 

impTitation held not libelous 
A statement that there was not 
enough money for food in tenement 
fiat of wife who committed suicide, 
and that she had two little boys, 
herself, and her husband to take 
care of, and that their only income 
was from husband’s Work Progress 
Administration employment, has 
been held not a libel as holding 
husband up to scorn, hatred, con¬ 
tempt, or ridicule so as to impair 
his reputation.—Birmingham v. 
Daily Mirror, 28 N.Y.S.2d 649, 175 
Misc. 372, affirmed 25 N.Y.S.5d 998, 
261 App.Div. 838. 

28. D.C.—^Metzger v. Washington 
Post Co., 40 App.D.C. 565. 

29. Ky.—Burgess v. Patterson, 106 
S.W. 837, 139 Ky. 647. 32 Ky.L. 
624. 

36 C.J. p 1192 note 24. 

30. Ky.—^Burgess v. Patterson, su- 
pr€u 

3L Ala.—^White v. Birmingham 
Post Co., 172 So. 649, 233 Ala. 647. 
36 C.J. p 1173 note 73. 
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32. Colo.—^Republican Pub. Co. v. 
Mosman, 24 P. 1051, 16 Colo. 399. 

Zmpntation held not slanderous 
The statement by defendants* at¬ 
torney in summing up at trial in 
action to recover for alleged assault, 
that “any man whose wife had eight 
miscarriages was a brute” was not 
slanderous per se.—Feinstein v. 
Kaye, 67 N.Y.S.2d 64, 1S6 Misc. 185, 
affirmed 59 N.Y.S.2d 277, 269 App. 
Div. 1044, appeal denied 59 N.Y.S.2d 
628, 270 App.Div. 766. 

33. Minn.—^Holston v. Boyle, 49 N. 
W. 203, 46 Minn. 432. 

34. N.Y.—^Morey v. Morning Jour¬ 
nal Ass*n, 25 N.E. 161, 123 N.Y. 
207, 20 Am.S.R. 730, 9 L.R.A. 621. 

35. Wis.—^Kay v. Jansen, 68 N.W. 
245, 87 Wis. 118—Cary v. Allen, 39 
Wis. 481. 

36 C.J. p 1173 note 79. 

36. Wis.—^Allen v. News Pub. Co., 
60 N.W. 1093, 81 Wis. 120. 

37. Mich.—Smith v. Smith, 41 N.W. 
499, 73 Mich. 446, 16 Am.S.R. 694, 
3 L.R.A. 62. 

38. Mo.—^Hawkins v. Globe Print¬ 
ing Co., 10 Mo.App. 174. 

39. N.Y.—Gates v. New York Re¬ 
corder Co., 49 N.E. 769, 166 N.Y. 
228. 
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a. General Principles 

Words, whether written or spoken, tending to the 
injur/ of one In his profession, trade, or business, or 
in his office or employment, are ordinarily actionable. 


As a general rule words arc actionable if they 
directly tend to the prejudice or injury of anyone 
in his profession, trade, or business, whether the 
words arc writlcn'^l or oral.'^^ Also, any language 


40. U.S.—Albert Miller & Co. v. 
Oorte, C.C.A.Ala., 107 F.2d 432, cer¬ 
tiorari denied Corte v. Albert Mil¬ 
ler & Co., 60 S.Ct. 800, 309 U.S. 
688, 84 L.Ed. 1031—Dupont En- 
Srlneeringr Co. v. Nashville Banner 
Pub. Co., D.C.Tonn., 13 F.2d 186— 
Holden v. American News Co., 
D.C.Wash., 62 P.Supp. 24, appeal 
dismissed, C.C.A., 144 P.2d 249— 
Carroll v. Paramount Pictures, D. 

C. N.Y., 3 P.R.D. 95. 

Cal.—Gunsul v. Ray, 46 P.2d 248, 6 
Cal.App.2d 528. 

Del.—Corpus JTarls cited la Snavcly 
V. Booth, 176 A. 649, 655, 6 W.W. 
Harr. 378. 

Pla.—Metropolis Co. v. Croasdell, 
199 So. 568, 145 Pla. 455—Sharp 
V. Bussey, 187 So. 779, 137 Pla. 
96, 121 A.L.R. 1148—Harrlss v. 
Metropolis Co., 160 So. 205, 118 
Pla. 825—McCrary v. Post Pub. 
Co., 147 So. 269, 109 Pla. 93. 

Ga.—George v. Georgia Power Co., 
169 S.E. 756, 43 Ga.App. 596— 
Augusta Chronicle Pub. Go. v. Ar¬ 
rington, 167 S.E. 394, 42 Ga.App. 
746. 

Ill.— Corpus Juris cited ia Maclas- 
key V. Mecartney, 58 N.E.'2d 630, 
636, 324 IlLApp. 498—Hudson V. 
Slack Furniture Oo., 47 N.E.2d 602, 
318 lll.App. 16—Cobbs v. Chicago 
Defender, 31 N.E.2d 323, 308 Ill. 
App. 66—Wright v. P. W. Wool- 
worth Co., 281 Ill.App. 406— Cor¬ 
pus Juris guoted ia Cavanagh v. 
Elliott, 270 IlLApp, 21, 27. 

Ky.— Corpus Juris cited in Smith v. 
Pure Oil Co., 128 S.W.2d 931, 932, 
278 Ky. 430—Walker v. Tucker, 
295 S.W. 138, 220 Ky. 863, 63 A. 

D. R. 647—Louisville Taxicab & 
Transfer Co. v. Ingle, 17 S.W. 2d 
709, 229 Ky. 678, 66 A,L.R. 1497. 

Minn.—High v. Supreme Lodge of 
the World, Loyal Order of Moose, 
7 N.W.2d 675, 214 Minn. 164, 144 
A.L.R. 810. 

Miss.—^Taylor v. Standard Oil Co., 
186 So. 294, 184 Miss. 392. 

-Mo.— Corpus Juris cited ia Heitze- 
berg V. Von HofCman, 100 S.W.2d 
307, 309, 340 Mo. 265. 

Mont.—Corpus Juris cited ia Man- 
ley V. Harer, 235 P. 757, 769, 73 
Mont. 253. 

Neb.—^McLaughlin v. P. W, Wool- 
worth & Co., 261 N.W. 293, 125 
Neb. 684. 

N.T.—Ben-Oliel v. Press Pub*. Co., 
167 N.E. 432, 261 N.Y. 250—Dali 
V. Time, Inc., 300 N.Y.S. 680, 252 
App.Div. 636, affirmed 16 N.E].2d 
297, 278 N.Y. 636, reargument de¬ 
nied 17 N.B.2d 138, 278 N.Y. 718— 
Sullivan v. Daily Mirror, 250 N.Y. 


S. 420, 232 App.Div. 507—Slolghl 
V. Woods, 200 N.Y.S. 825, 145 MIhi*. 
824—PheJan v. Ithoinstcin, 233 N. 
Y.S. 297, 133 Misc. 85.3—Edwnrds 
X-Ray Co. V. Ritter Dental Mfg. 
Co., 210 N.Y.S. 299, 124 Mi.sc. S9S. 
N.C.—Penner v. Elliott, 33 S.E.2d 
124, 225 N.C. 33—Flake v. Greens¬ 
boro News Co., 196 S.E. 55, 212 
N.C. 780—Broadway v. Cope, 179 
S.E. 452, 208 N.C. 85—PontufC v. 
I^ark, 138 S.E. 616, 194 N.C. 146, 
56 A.L.R. 626—Decse v. Collins, 

133 S.E. 92, 191 N.C. 749. 

N.D.—Ellsworth v. Martindale-Hub- 
bell Law Directory, 268 N.W. 400, 
66 N.D. 578. 

Ckl.—Corpus Juris cited ia Lind ley 
V. Delman, 26 P.2d 751, 753, 166 
Ckl. 165. 

Pa.—^Halliday v. Cienkowski, 8 A.2d 
372, 33*3 Pa. 123—Keefer v. Lan¬ 
caster Intelligencer and News 
Journal, 6 Pa.Dlst. & Co. 73, 470, 
30 Lane. L.Rev. 225, 38 York Leg. 
Rec. 167. 

S.C.—Corpus Juris cited ia Miles v. 
Record Pub. Co.. 133 S.E. 99. 100, 

134 S.C. 462. 45 A.L.R. 1112. 
Tenn.—Harlsell v. Depow, 10 Tenn. 

App. 141. 

Tex.—West Texas Utilities Co. v. 

Wills, Civ.App., 135 S.W.2d 138. 
Utah.—Corpus Juris cited ia Melouf 
V. Metropolitan Life Ins. Co., 283 
P. 1066, 1069, 75 Utah 175. 

Va.—M. Rosenberg & Sons v. Craft, 
29 S.E.2d 375, 182 Va. 512, 151 A. 
L.R. 1096. 

Wash.—^Ziebell v. Lumbermens 
Printing Co., 12? P.2d 077, 14 
Wa.sh.2d 261. 

Wis.—Judevine v. Benzies-Montanye 
Fuel & Warehouse Co., 269 N.W. 
296, 222 Wis. 512, 106 A-L.R. 1443. 
36 C.J. p 1180 note 2. 

Statements interpolated by radio 
commentator in broadcasting writ¬ 
ten article would be actionable if 
they attacked another generally so 
as to injure him in his livelihood or 
business, regardless of whether 
they constituted the publication of a 
writing or the dissemination of the 
spoken word.—Locke v. Benton & 
Bowles, 2 N.Y.S.2d 150, 253 App.Div. 
369. 

41. U.S.—Gardella v. Log Cabin 
Products Co., C.C.A.N.Y., 89 P.2d 
891. 

Ill.—Corpus Juris quoted ia Cava¬ 
nagh v. Elliott, 270 IlLApp. 21, 27. 
Mo.—Corpus Juris cited ia Heitze- 
berg V. Von Hoffman, 100 S.W.2d 
307, 309, 340 Mo. i265. 

N.Y.—Nunan v. Bullman, 12 N.Y.S. 
2d 51, 256 App.Div. 741—^De Pas- 

7A 


quale V. Wosicho.ster Newspapers, 
8 N.Y.,S.2d S29, 170 Mli=«c. 208. 
I'fL—Koel'er v. Lancaster Intelli¬ 
gencer and News Journal, 0 Pa. 
DIst. Sc Co. 73, 476, 39 Lanc.L.Rev. 
22.*). 38 York Leg.Rrc. 1C7, 

36 C.J. p 1180 note 3. 

lietter tending directly to preju¬ 
dice and injure third person In his 
profession, trade, or business Is ac- 
tlonaldo,—Bonham v. Dotson, 288 S 
W. 297, 216 Ky. 660. 

lateroffice memoraadum, posted on 
bulletin board in newspaper editorial 
room, was held libelous, as justify¬ 
ing innuendo I>y ordinary reader that 
plaint iff was worthle.sa on newspaper 
staff and inaccurate reporter.—^Hou¬ 
ston Printing Co. v. Jones, Tex.Civ. 
App., 282 S.W. 854. 

‘Writing oa blackboard 

PaLse publication by a writing on 
the blackboard of a taxicab company 
that chauffeur was discharged for 
drinking is actionable per se.— 
Louisville Taxicab Sc Transfer Co. v. 
Ingle, 17 «.W.2d 700, 229 Ky. 678, 
66 A.L.R. 1497. 

42. U.S.—Gardella v. Log Cabin 
Products Co., C.C.A.N.Y., 89 P.!2d 
891. 

Ill.—Corpus Juris d^oted la Cava¬ 
nagh V. Elliott, 270 IlLApp. 21, 27. 
Minn.—Larson v. R. B. Wrlgley Co., 
235 N.W. 393, 183 Minn. 28. 

Mo.—Corpus Juris cited in Heltze- 
berg V. Von IJoffinan, 100 S.W.2d 
307, 309, 340 Mo. 265—Parley v. 
Evening Chronicle Pub. Co., 31^S. 
W.2d 666, 113 Mo.App. 216. 
N.Y.—Nunan v. Bullman, 12 N.Y.S. 
2d 61, 266 App.Div. 741—^Kraush- 
aar v. LaVin, 42 N.Y.S.2d 867, 181 
Misc. 508—Loewinthan v. Beth 
David Hospital, 9 N.Y.S.2d 367. 
N.C.—^Broadway v. Cope, 179 S.B. 
452, 208 N.C. 85. 

OkL—Findley v. Wilson, 242 P. 666, 
115 OkL 280. 

Pa.—^Hartman Co. v. Hyman, 87 Pa- 
Super. '358, affirmed J. Hartman & 
Co. V. Hyman, 134 A. 486, 287 Pa. 
78, 48 A.L.R. 667—Summit Hotel 
Co. V. National Broadcasting Co., 
87 Pittsb.Leg.J. 49, reversed on 
other grounds 8 A.2d 302, 336 Pa 
182, 124 A.L.R. 968. 

36 C.J. p 1180 note 4. 

At oommou law defamatory words 
falsely spoken, calculated to injure 
another with reference to business, 
are actionable per se.—Gershon & 
Green v. Mendel, 141 S.E. 328, 87 Ga 
App. 660. 

ITiider statute 

The statutory definition of slander 
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imputing want of integrity, a lack of due qualifica¬ 
tion, or a dereliction of duty to an officer or em¬ 
ployee is actionable per se,^^ whether it is spoken^^ 
or written."*5 

It is not necessary that the words should con¬ 
tain an imputation on plaintiff as an individual 
which would be actionable apart from the question 
of his business or profession, and words injurious 
in this respect may be actionable, even though they 
might not be so if said of a person simply in his 
individual capacity.46 Words need not hold one up 
to hatred, ridicule, or contempt,^7 or accuse him 
of fraud or dishonesty,^8 in order to libel him in 
his business or calling. The ground of action in 
such cases is that the party is disgraced or injured 
in his profession or trade or exposed to the haz¬ 
ard of losing his office, employment, or business in 
consequence of the defamatory words, and not that 


§ 32 

his general reputation in the community is affected 
by them.48 

Character of occupation. Broadly speaking, the 
rule making words tending to injure one in his 
profession, trade, business, office, or employment 
actionable applies to any lawful occupation pur¬ 
sued for profit.®^ It is not necessary that the 
words tending to discredit or disparage one in an 
official capacity must relate to one as a public 
officer only;5i officers of private corporations and 
voluntary associations, as discussed infra § 35, as 
well as private employees, infra § 45, are within 
the rule. Ordinarily an action for defamation with 
respect to plaintiff’s profession or business cannot 
be maintained when such business or profession is 
unlawful,52 although it has been held that, if a 
cause of action can be stated without reference to 
such illegal business or profession, recovery may 
be had.53 
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includes almost any language hav¬ 
ing on its face a natural tendency 
to injure a person's reputation with 
respect to his occupation.—^Semple 
V. Andrews, 81 P.2d 203, 27 CaLApp. 
2d 228. 

43. Fla.—^Metropolis Co. v. Croas- 
dell, 199 So. 568, 146 Fla. 455— 
Sharp V. Bussey, 187 So. 779, 137 
Fla. 96. 121 A.L,R. 114S. 

Ill.—Hotz V. Alton Telegraph Print¬ 
ing Co., 67 N.B.2d 137, 324 Ill.App. 
1—Creitz v. Bennett, 273 IlLApp. 
88—Corpus Juris quoted in Cava- 
nagh V. Elliott, 270 Ill.App. 21, 27. 
Iowa.—Corpus Juris quoted in Sal¬ 
inger V. Des Moines Capital, 217 
N.W. 555, 556, 206 Iowa 592. 

Ky.—Walker v. Tucker, 295 S.W. 
138, 220 Ky. 363, 53 A.L.R 547— 
Louisville Taxicab & Transfer Co., 
V. Ingle, 17 S.W.2d 709, 229 Ky. 
578, 66 A.L.II. 1497. 

■Oilo.—Corpus Juris cited in Heitze- 
berg V. Von Hoffmann, 100 S.W.2d 
307, 309, 340 Mo. 265. 

Mont.—Corpus Juris cited in Man- 
ley V. Harer, 235 P. 757, 759, 73 
Mont. 253. 

N.Y.—Phelan v. Rheinstein, 233 N.T. 

S. 297, 133 Misc. 853. 

Tenn.—^Hartsell v. Depew, 10 Tenn. 
App. 141. 

Utah.—^Williams v. Standard-Exam¬ 
iner Pub. Co., 27 P.2d 1, 83 Utah 
31—Corpus Juris cited in Malouf 
V. Metropolitan Life Ins. Co., 283 
P. 1065, 1069, 75 Utah 175. 

Wash.—Ziebell v. Lumbermens 
Printing Co., 127 P.2d 677, 14 
Wash.2d 261. 

36 C.J. p . 1180 note 6. 

44, Ill.—Corpus Juris quoted in 
Cavanagh v. Elliott, 270 IllApp. 
21, 27. 

Iowa.—Corpus Juris quoted in Sal¬ 


inger V. Des Moines Capital, 217 
N.W. 556, 556, 206 Iowa 592. 
Minn.—Larson v. R. B: Wrlgley Co., 
285 N.W. 393, 183 Minn. 28. 

36 C.J. p 1181 note 6. 

Radio broadcast 

Defamatory words spoken over a 
radio broadcast, tending to Injure 
plaintiff in the public office he occu¬ 
pied, were slanderous per se.—^Miles 
V. Louis Wasmer, Inc., 20 P.2d 847, 
172 Wash. 466. 

46. Ill.—Corpus Juris quoted in 
Cavanagh v. Elliott, 270 IllApp. 
21, 27. 

Iowa.—Corpus Juris quoted in Sal¬ 
inger V. Des Moines Capital, 217 
N.W, 555, 656, 206 Iowa 592. 
Mont—Corpus Juris cited in Man- 
ley V. Harer, 235 P. 757, 759, 73 
Mont. 253. 

36 C.J. p 1181 note 7. 

46. HI.—Corpus Juris quoted in 
Cavanagh v. Elliott, 270 IllApp. 
21, 27. 

Mo.—Heitzeberg v. Von Hoffmann 
Press, 100 S.W.2d 307, 340 Mo. 
265. 

36 C.J. p 1181 note 8. 

Words not in themselves defamatory 
Printed words are actionable 
which, although not in themselves 
defamatory, convey imputation in 
connection with plaintiff's profes¬ 
sion, trade, or occupation.—Lyman 
V. New England Newspaper Pub. Co., 
190 N.E. 543, 286 Mass. 258, 92 A. 
L.R. 1124. t 

47- N.T .—Rodger v. ALmerican Ken¬ 
nel Club, 226 N.T.S. 451, 131 Misc. 
312—Shubert v. Variety, Inc., 219 
N.Y.S. .233, 128 Misc. 428, affirmed 
224 N.Y.S. 913, 221 App.Dlv. 856. 
48. N.Y.—^Hernando Plantation Co. 
V. Slovak Press, 228 N.Y.S. 194, 
223 App.Div. 286. 
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49. HI.—Corpus Juris quoted in 
Cavanagh v. Elliott, 270 Ill.App. 
21, 27. 

36 C.J. p 1181 note 9. 

60. U.S.—Ohio & M. R. Co. v. Press 
Pub. Co., C.C.N.Y., 48 F. 206. 

36 aj. p 1183 note 34. 

Honorary office 

(1) It has been broadly stated 
that publication of a slander as¬ 
cribing to another's conduct charac¬ 
teristics incompatible with the prop¬ 
er conduct of his public office is ac¬ 
tionable whether the office is for 
profit or honorary.—^Albert Miller & 
Co. V. Corte, C.C.AAla., 107 F.2d 
432, certiorari denied Corte v. Al¬ 
bert Miller & Co., 60 S.Ct. 890, 309 
U.S. 688, 84 L.Ed. 1031. 

(2) English rule as to imputations 
with respect to public office see 36 
C.J. p 1183 notes 42-45. 

51. Wis.—^Fitzgerald v. Plette, 193 
N.W. 86, 180 Wis. 625. 

52. Cal.—Glenn v. Gibson, App., 171 
P.2d 118. 

36 C.J. p 1183 note 36. 

Extent of illegal business 

(1) The business must be one 
which is unlawful and not one in 
which occasional illegal acts talce 
place.—Schwarz Bros. Co. v. Even¬ 
ing News Pub. Co., 87 A 148, 84 N. 
J.Law 486. 

(2) A person does not necessarily 
forfeit all legal claim to protection 
against defamatory matter affecting 
his character because he has been 
guilty of a single Illegal act—Chen- 
ery v. Goodrich, 98 Mass. 224. 

53. N.Y.—Marsh v. Davison, 9 
Paige 580. 

36 C.J. p 1183 note 8$. 
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§ 32 

Necessity of occupation at time of publication. 
Words spoken of a person, in order to be action¬ 
able within the foregoing rules, must be spoken 
while he is engaged in such business or profes- 
sion,54 or in such office or cmploymcnt.55 The 
same rule has been applied in the case of libel as 
to business and profession.®® However, it has also 
been held that a libel, although published even aft¬ 
er the person has ceased to engage in such business 
or profession, may still be actionable as tending 
to disgrace and degrade;®'^ and that, in order to 
be libelous, it is sufficient that the words tend to 
expose the character of plaintiff to ridicule or con¬ 
tempt and to degrade him in the estimation of the 
community, although his term of office or employ¬ 
ment had expired at the time of publication.®^ 

b. Eeference to Special Character or Eelation 

In order to be actionable as libel or slander affect¬ 
ing one in a special character or relation such as busi¬ 
ness, profession, or office, the language used must both 
concern him In such relation and tend to injure him 
therein. 

The rule is that, in order to render language con¬ 
cerning one in a special character or relation ac¬ 
tionable, it must touch him in that special charac¬ 
ter or relation.®^ The words must have such a 
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close reference to such relation or character that 
it can be said that they arc defamatory by means 
of an imputation on otic in tliat character,®0 (jjg. 
tinct from, and independent of, an imputation on 
him as an individual.®^ In order to be actionable 
it is not sufficient that tlie words be merely injuri- 
ou.s to one whatever his ])ursuit, but they must 
prejudice him in the special profession or business 
in which he is actually engage<l.®- When the words 
spoken have .such a relation to the profes.sion or 
occupation of plaintiff that they directly tend to 
injure him with respect to it, or to impair confi¬ 
dence in his character or ability, when, from the 
nature of the Imsiness, great confidence must nec¬ 
essarily he reposed, they are actionable,®*^ although 
not applied by the .si)eaker to tlu* prof(‘ssion or oc¬ 
cupation of plaintiff hut when they convey only 
a general impiil.ition on his character, equally in¬ 
jurious to anyone of whom they might he spoken, 
they arc not aclionahle, unless such application is 
made.®® 

§ 33. Character, Nature, and Extent of Im¬ 
putation 

Statements Imputing want of integrity, competency, 
or fitness in the conduct of a business, profession, trade, 
office, or employment are ordinarily actionable per se. 


54. N.Y.—Sleight v. Woods, 200 N. 
T.S. 825, 145 Misc. 824. 

.36 C.J. p 1182 note 28. 

55. N.C.—McKee v. Wilson, 87 N.C. 
300. 

36 C.J. p 1183 note -29. 

56. Ala.—^Age-Herald Pub. Co. v. 
Waterman, 81 So. 621, 202 Ala. 665. 

36 O.J, p 1183 note 30. 

57. Minn,—Sharpe v, Larson, 70 N. 
W. 1, 654, 67 Minn. 428. 

36 C.J. p 1183 note 31. 

58. Cal,—Jarman v. Rea, 70 P. 216, 
137 Cal. 339. 

36 C.J. p 1183 note 32. 

59. Ga.—^Alken v. Constitution Pub. 
Co., 33 S.B.2d 655, 72 Ga.App. 250— 
Mell v. Edge, 22 S.E.2d 738, 68 Ga. 
App. 314. 

Ill.—Wright V. P. W. Woolworth 
Co., 281 Ill.App. 495. 

Mo.—Stowers v. Western Bentley 
Mercantile Co., App., 140 S.W.2d 
714. 

Mont.—Corpus Juris quoted in. Lieb- 
el V. Montgomery Ward & Co., 62 
P.2d 667, 671, 103 Mont. 370. 
N.T.—Stephens v. Pattou, 203 N.Y.S. 
40, ’208 App.Div. 63—Thorner v. 
Samuels, 203 N.Y.S. 316, 122 Misc. 
139, affirmed 205 N.Y.S. 966, 209 
App.Div. S63. 

S.C.—Sawyer v. United Cigar Stores, 
185 S.B. 38, 180 S.C. 70—Corpus Ju¬ 
ris guoted in Galloway v. Cox, 1T2 
S.B. 761, 763, 172 S.C. lOL 
36 C.J. p 1182 note 20. 


**Bisgrace” 

Alleged statement of insurer’s of- 
ftce manager at meeting of agents 
including plaintifC that it was u dis¬ 
grace to have plaIntllT in their mldsl 
was not “slanderous per so” as af¬ 
fecting plaintiff in his trade or pro- 
fe.ssion, since the word “disgrace” is 
a word of general disriaragement 
equally discreditable, as applied to 
all persons and not particularly 
harmful in a financial way to an in¬ 
surance agent.—^Bander v. Metro¬ 
politan Life Ins. Co., 47 N.E.2d 595, 
313 Mass. 337. 

^‘Ofilce or oalliug;” ‘^business or call- 
ing»» 

(1) In order to constitute libel or 
slander, fact that words complained 
of may tend to injure a person in his 
office or calling is insuffieJont, but 
they must be spoken of him in con¬ 
nection with his business or caJlIiig. 
—^Hartmann v. Winchell, 63 N.Y.S.2d 
225, 187 Misc. 64, affirmed 66 N.Y.S. 
2d 272, 271 App.Div. 777. 

(2) It has also been held tluit it 
is not enough that words may lend 
to Injure one “in his office or call¬ 
ing, unless they are spoken of him 
in his official or business charac¬ 
ter.”—^Kinney v. Nash, 3 N.Y. 177, 
178. 

60. Mont.—Corpus Juris quoted in 

Liebel v. Montgomery Ward & Co., 

62 P.2d 667, 671, 103 Mont. 370. 
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S.(^.—Corpus Juris quoted la Gallo¬ 
way V. (^ox. 172 S.B. 761, 7C3, 172 
S.C. 101. 

36 0..r. p 1182 note 21. 

61. Mn.ss.— Moimsmo v. Brochu, 25 

N.K 74, Ml Ma.ss. 567, 21 Am.S.R. 
474, H 521. 

Mont.—-<3ori)us Juris quoted ia Lie- 
i»cl V. JMonlgomcry W.ard & COh 
G 2 P.2d 667, 671, 10.2 Mont 370. 

N.Y.—Thorner v, Samuels, 203 N. 
Y.S, 316, 122 Misc. 130, affirmed 
20r» N.Y.S, 95,7, 209 App.Div 863. 

S.C.—Corpus Juris quoted ia Gallo¬ 
way V. Cox, 172 S.B. 761, 763, 172 
S.C. 101. 

62. Mo.—Baldwin v. Walser, 41 Mo. 
App. 243, 251. 

36 C.J. p 1182 note 23. 

63. N Y.—Krau.Mhaar v. LaVin, 42 
N.Y.S.2d 857, 181 Mi.sc. 508. 

Tex.—Bell l*ub. Co. v. Garrett En¬ 
gineering Co., 170 S.W.2d 197, 141 
Tex. 61. 

Va.—M. Iio.senbcrg & Sons v. Craft, 
29 S.E.2d 375, 182 Va. 512, 151 A.L 
It 1095. 

36 C.J. p 1182 note 24. 

64. Me*.—I'atlangall v. Mooers, 94 A. 
561, 113 Me. 412, Ann.Cas.l917D 
689, L.R.A.191SB 14. 

N.Y.—Sander,son v. Caldwell, 46 N. 
Y. 398, 6 Am.R. 105. 

65. N.Y.—Sanderson v. Caldwell 
supra. 
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§ 33 


Statements imputing want of integrity, compe¬ 
tency, or fitness in the conduct of a business, pro¬ 
fession, trade, office, or employment,®6 or words 
imputing malfeasance or misfeasance in office,®^ 
neglect of official dut3%®S or otherwise engendering 
loss of public confidence,®® ordinarily are action¬ 
able per se. It may be libelous or slanderous to 


charge even a single act of professional or official 
misconduct or incompetence.^® Words charging 
one with being engaged in a perfectly lawful trans¬ 
action or merely doing that which he has a legal 
right to do are not actionable per se.'^^ 

In order to be actionable as tending to prejudice 
one in his business, profession, office, employment. 


66. Cal.—Washer v. Bank of Ameri¬ 
ca Nat. Trust & Savings Ass’n, 136 
P.2d 297, 21 Cal.2d 822, 165 A. 
L..R. 1338. 

Ky.—Smith v. Pure Oil Co., 128 S.W. 

2d 931, 278 Ky. 430. 1 

Miss.—Great Atlantic & Pacific Tea 
Co. V. Majure, 167 So. 637, 176 
Miss. 356. 

Mo.—Conrad v. Allis-Chalmers Mfg. 
Co.. 73 S.W.2d 438, 228 Mo.App. 
817—^Maescher v. Rosevear, App., 
285 S.W. 102. 

N.Y.—Dali V. Time, Inc., 300 N.Y.S. 
680, 262 App.Div. 636, affirmed 16 
N.B.2d 297, 278 N.Y. 635, reargu- 
ment denied 17 N.E.2d 138, 278 
N.Y. 718—Sumner v. Liberty Pub. 
Corporation, 269 N.Y.S. 208, 240 
App.Div. 118—Gardner v. Home 
Life Publications, 260 N.Y.S. 872, 
237 App.Div. .200—Burnham v. 
Hornaday. 223 N.Y.S. 750, 130 

Misc. 207, modified on other 
grounds 228 N.Y.S. 246, 223 App. 
Div. 218—Thorner v. Samuels, 203 
N.Y.S. 316, 122 Misc. 139, affirmed 
205 N.Y.S. 955, 209 App.Div. 863. 
S.C.—^Boling V. Clinton Cotton Mills, 
161 S.B. 195, 163 S.C. 13. 

Tex.—Scheidler v. Brochstein, Civ. 

App., 73 S.W.2d 907. 

Particular imputations see infra §§ 
49-52. 

mfrlngemeut of patent 

(1) A publication charging the in¬ 
fringement of a regularly granted 
patent right has been held libelous 
per se on the ground that the im¬ 
putation is injurious to plaintiff In 
his business.—Haney Mfg. Co. v. 
Perkins, 43 N.W. 1073, 78 Mich. 1— 
36 C.J. p 1171 note 47. 

C2) Slander of patent as subject 
of slander of title see infra § 271. 
Opprobrious statement 
With respect to liability for libel 
which has tendency to injure per¬ 
son in his occupation, whether or 
not publication contains opprobrious 
statement is immaterial.—Miller Ins. 
Agency v. Home Fire & Marine Ins. 
Co. of California, 61 P.2d 628, 100 
Mont. 651. 
tTnladylike conduct 

Defendant’s statement to employ¬ 
er of young woman who visited de¬ 
fendant alone on business errand 
that she, while in his office, did not 
act like a lady, where false and un¬ 
warranted, causing woman’s loss of 
her job, was slanderous.—Stanley v. 
Moore, 178 S.E. 190. 48 Ga.App. 704. 


67. Ky.—Smith v. Pure Oil Co., 128 
S.W.2d 931, 278 Ky. 430. 

Bstortlon of fees from public 

Statements accusing officers of of¬ 
ficial oppression and misuse of of¬ 
fice to extort fees from members of 
the public are actionable per se, 
though fair, reasonable, and good- 
faith comment on and criticism of 
public men is privileged.—Smith v. 
Pure Oil Co., supra. — 

68. Ky.—Commercial Tribune Pub. 
Co. V. Haines, 15 S.W.2d 306, 228 
Ky. 483. 

Okl.—Oklahoma Pub. Co. v. Tucker, 
254 P. 975, 124 Okl. 202. 
Fresumptiou of malice 

Charges that a public officer neg¬ 
lected to perform his duties are ac¬ 
tionable, and, if they are false, mal¬ 
ice will be presumed.—Cadro v. 
Plaquemines Gazette, 11 So.2d 10, 
202 La. 1. 

69. XJ.S.—Sweeney v. Schenectady 
Union Pub. Co., C.C.A.N.Y., 122 F. 
2d 288', affirmed 62 S.Ct. 1031, 316 
U.S. 642, 86 L.Ed. 1727, rehearing 
denied 62 S.Ct. 1266, 316 U.S. 710, 
86 L.Ed. 1776. 

Ill.—Cook V. East Shore Newspapers, 
64 N.E,2d 751, 327 Ill.App. 559. 
Ky.—Smith v. Pure Oil Co., 128 S.W. 

2d 931, 278 Ky. 430. 

N.Y.—^Burnham v. Hornaday, 223 N. 
Y.S. 750, 130 Misc. 207, modified 
on other grounds 228 N.Y.S. 246, 
223 App.Div. 218. 

Wash.—Miles v. Louis "Wasmer, Inc., 
20 P.2d 847, 172 Wash. 466. 
Dictatiou by gangsters 
A newspaper article referring to 
’’extravagant operation and ruthless 
spending of our officials,” and to a 
golden age to come “only when men 
of brains plus horse sense inin our 
village right and not be dictated to 
by gangsters or Chambers of Com¬ 
merce” was libelous on its face and 
authorized recovery of compensatory 
damages as a matter of-course.—De- 
Hoyos V. Thornton. 18 N.Y.S.2d 121, 
259 App.Div. 1, appeal dismissed 29 
N.E.2d 939, 284 N.Y. 632. 

Exposure to obloquy 
Newspaper article charging, 
among other things, that plaintiff as 
member of board of county commis¬ 
sioners, with other members, con¬ 
ducted all county business behind 
closed doors and moved county rec¬ 
ords to safety deposit boxes out of 
public sight, was held to expose 
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plaintiff to “obloquy” and to be libel¬ 
ous per se, if false.—^Burr v. Win- 
nett Times Pub. Co., '258 P. 242, 80 
Mont. 70. 

70. N.Y.—^Mildenberger v. Flem¬ 
ming, 229 N.Y.S. 293, 131 Misc. 919. 

Cartoons 

(1) Newspaper cartoon picturing 
ass in grotesque form intended to 
represent lecturer, with writing by 
innuendo charging lecturer with dis¬ 
honestly accepting money, was held 
libelous.—Gloria v. A. Colonia Por- 
tuguesa, 18 P.2d 87, 128 Cal.App. 640. 

(2) A complaint in libel action for 
publishing cartoon and article relat¬ 
ing to plaintiff who was ' president 
of company publishing insurance re¬ 
ports, which cartoon and article de¬ 
picted plaintiff as gangster who 
while holding revolver was emptying 
money from pocket of individual 
marked “insurance,” and which 
showed defendant’s publication beck¬ 
oning to police officers to stop the 
holdup, stated a cause of action.— 
Alfred M. Best Co. v. Index Pub. Co., 
9 N.B.2d 439, 291 IlLApp. 612. 
Necessary impUoatlou of general txu 

competence 

Where words falsely spoken of a 
professional man ascribed to him 
such want of Information or good 
management as is compatible with 
general skill and care in his profes¬ 
sion or impute to him general Incom¬ 
petency, gnross ignorance, or gross 
negligence in discharge of his pro¬ 
fessional duties, such words are 
slanderous notwithstanding they 
were spoken of such professional 
man concerning only a single specific 
act.—High V. Supreme Lodge of the 
World, Loyal Order of Moose, 7 N.W. 
2d 675, 214 Minn. 164, 144 A.L.R. 
810. 

71. Cal.—Sullivan v. Warner Bros. 
Theatres, 109 P.2d 760, 42 Cal.App. 
2d 660. 

Iowa.—Salinger v. Des Moines Capi¬ 
tal, 217 N.W. 565, 206 Iowa 592. 
Mass.—^Lynch v. Lyons, 20 N.E.2d 
953, 303 Mass. 116^—^Peck v. Wake¬ 
field Item Co., 183 N.E. 70, 280 
Mass. 451. 

N.Y.—^De Pasquale v. Westchester 
Newspapers, 8 N.Y.S.2d 829, 170 
Misc. 268. 

Okl.—^Holway v. World Pub. Co., 44 
P.2d 881. 171 Okl. 306—36 C;L 
p 1181 note 10. 
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or other occupation, the words used must be such 
that the court may legally presume that the per¬ 
son has been so injured,*^2 ^nd the charge must go 
so far as to impute some incapacity or lack of due 
qualification to fill the position or some positive 
misconduct which will injuriously affect the in¬ 
cumbent in it.'^s Language will not be construed 
as actionable per se where the libel or slander, if 
any, is not apparent from the face of the state¬ 
ment,*^^ or where the statement is a permissible 
expression of opinion rather than a statement of 
fact.*^® lias been held, however, that an impu¬ 
tation, when false and when made for the express 
purpose of injuring plaintiff in his profession, and 
when such injury actually follows as the probable 
and natural result of the speaking of the words, will 
support an action, even though the words have 
no meaning which strictly speaking could be called 
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defamatory, although it may not be technically an 
action for slander, if the words are not defama- 
tory.7<» 

Charging a public officer with crime in office is 
ordinarily actionable per sc,*^7 ^nd it has been said 
that words published of a person with respect to 
his office, imputing an act which would be pun¬ 
ished by indictment, but which would not be so 
punished if done by a person not in office, are ac- 
tionable.78 It is not necessary that the words 
should import a charge of crimc^^l or involve moral 
turpitude.SO A charge which would warrant re¬ 
moval from oflicc is actionable per se.^i It has 
been said that in order to make words against one 
in his official capacity actionable, the charge must 
be of such a nature that if true it would be the 
cause for removal of the incumbent from office, 


72. Del.—Suavely v. Booth, 176 A. 
649. 6 W.W.Harr. 378. 

Mere injury to a public ojQBLoez'8 
feelinsrs cannot be basis of action for 
libel.—Sweeney v. Caller-Times Pub. 
Go., D.C.Tex., 41 P.Supp. 163. 

73. Ala.—^Hendrix v. Mobile Begris- 
ter, 81 So. 558, 202 Ala. 616, 

Cal.—Sullivan v. Warner Bros. 

Theatres, 109 P.2d 760, 42 Cal. 
App.2d 660. 

36 C.J. p 1181 note 14. 

74. U.S.—^Harris v. Twentieth Cen¬ 
tury Pox Film Corporation, D.C.N. 
Y., 43 P.Supp. 110. 

Ill.—^Davis V. Ferguson, 246 Ill.App. 
318—Ogren v. Rockford Star 
Printing Co., 237 Ill.App. 349. 

N.Y.—^Hills V. Press Co., 202 N.T.S. 
678, 122 Mlsc. 212, affirmed 209 N. 
Y.S. 848, 214 App.Div. 752. 

Okl.—Fite V. Oklahoma Pub. Co., 293 
P. 1078, 146 Okl. 150—Thomas v. 
MeShan, 226 P. 713, 99 Okl. 88. 

Tex.—Deen v. Snyder, Civ.App., 67 
S.W.2d 338—Snider v. Leather- 
wood Civ.App., 49 S.W.2d 1107, er¬ 
ror dismissed. 

Va.—^James v. lEIaymes, 168 S.B. 333, 
160 Va. 253. 

Ambigruity 

Newspaper article naming plain¬ 
tiff, a county commissioner, and re¬ 
ferring to "interesting way he has 
of prying up lid in county strong 
box," was not libelous per se, as the 
statement was ambiguous and not 
necessarily a charge of theft.—Burr 
V. Winnett Times Pub. Co., 258 P. 
242, 80 Mont 70. 

Idle team 

Statement that road supervisor 
during working hours had his team 
standing idle at least half the time 
was not libelous per se, as it was 
generally known that under pre¬ 
vailing conditions any road super¬ 
visor might properly have his team 


idle for long periods while work on 
bridges, timber construction along 
mountains, etc., was being done.— 
Manley v. Harer, 235 P. 767, 73 Mont. 
253. 

(Politioai disloyalty 

Newspaper article charging that 
plaintiff was discharged from poli¬ 
tical office for political cau.so and 
also charging, at most, disloyalty to 
certain faction in political party, 
rather than disloyalty to thje party 
Itself, even if untrue, was not “de¬ 
famatory" or libelous per so.—Sher¬ 
idan V. Davies, 31 P.2d 51, 139 Kan. 
256. 

Sarcasm 

Likening plaintiff to “Kaiser Bill" 
was held to be mere sarcasm and 
not libelous per se.—Burr v. Winnett 
Times Pub. Co., 258 P. *242, 80 Mont. 
70. 

75. Mont.—^Manley v. Harer, 235 P. 

767, 73 Mont. 253. 
failure to give value received 

Assertions, in petition to county 
commissioners for removal of road 
supervisor, that he does not give 
county value received for money 
drawn from public funds, was more 
expression of opinion and not libel¬ 
ous per se.—^Manley v. Harer, supra. 
Opinion as to disposition of officer 

Where the words amount simply 
to an opinion of the speaker or writ¬ 
er as to the disposition of a public 
officer, they are not actionable.—Sil- 
lars V. Collier, 23 N.E, 723, 151 Mass. 
60, 63, 6 L.RA. 680—36 C.J. p 1182 
note 19. 

Statement of fact 

Assertion, in petition of county 
commissioners for removal of road 
supervisor, that he “does not put in 
full time, but draws warrants for 
full time,” was a statement of fact 
libelous per se, as charging him with 
defrauding county, and exposing him 
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to hatred, contempt, etc., end tend¬ 
ing to Injure him in his occupation. 
—Manley v. Harer, 235 P, 767, 73 
Mont. 253. 

6. Maas.—Morasse v. Brochu, 25 
N.K. 74, 151 Mass, 667, 21 Am.S.R, 
474, 8 L.R.A. 524. 

77. U.S.—Sweeney v. Philadelphia 
Record Co., C.C.A.Pa., 126 F.2d 68. 

Compounding felonies 
Charge that public official had 
compounded several felonies was 
slanderous.—Rogers v. Mitchell, N. 
J., 51 A.2d 131. 
forgery 

FalKo charge that notary forged 
nuncupative will was held to entitle 
notary to damages for libel.—Coton- 
io V. Gugllelmo, 146 So. 11, 176 La. 
421. 

78. Mass.—^Allcn v. Hillman, 12 
Pick. 101. 

36 C.J. p 1181 note 13. 

79. Cal.—Washer v. Bank of Amer¬ 
ica Nat. Trust & Savings Ass'n,. 
136 P.2d 297, *21 Cal.2d 822. 16R 
A.L.R. 1338. 

Miss.—Groat Atlantic & Pacific Tea 
Co. V. Majure. 167 So. 637, 176; 
Miss. 356. 

36 C.J. p 1181, note 11. 

80. N.Y.—Moore v. Francis, i28 N-R 
1127, 121 N.Y. 199, 18 Am.S.R. 810, 
8 L.R.A. 214—Fitzgerald v. Red- 
field, 51 Barb. 484, 36 How.Pr. 97. 

81. N.Y.—Hayes v. Van Gelder, 248. 
N.Y.S. 393, 231 App.Div. 663. 

82. U.S.—Sweeney v. Philadelphia 
Record Co., C.C.APa., 126 P.2d 58 
—Sweeney v. Caller-Times Pub, 
Co., D.C.Tex., 41 F.Supp. 163. 

Tex.—^Nunn v. Webster, ComuApp 
260 S.W. 167—^Enterprise Co. v 
Wheat, C1V.APP., 290. S.W. 212,. 
36 C.J. p 1181 note 15k 
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although a statement merely that an appointive offi¬ 
cial was removed from office, without implying cor¬ 
ruption or incompetence, has been held not to be 
actionable.S3 In case of libel it has been held that 
it is libelous per se to charge one with breach of 
official duty which he is not required to perform 
where its nonperformance will not, in law, make 
him liable to expulsion from office, if the charge is 
such as to bring the officer into disgrace, expose 
him to public hatred, contempt, or ridicule, or de¬ 
prive him of the benefits of public confidence and 
social intercourse.^^ However, the rule seems to 
be different in the case of slander.35 

Defamatory words spoken of one who is a candi¬ 
date for public office and of a character to prevent 
people from voting for him may be actionable,^® 
whether or not imputing commission of a crime,®^ 
and words imputing commission of a crime are ac¬ 
tionable whether or not referring to the candidate 
in his capacity as such.®® Defamatory words im¬ 
puting to a candidate unfitness to perform or want 


§ 84 

of integrity in the discharge of the duties of the 
office he seeks have been held actionable per se,®® 
and a written charge that a candidate for a pub¬ 
lic office sold out to his rival is of itself action¬ 
able.®® However, words falling short of actual 
defamation of a candidate are not actionable,®^ 
and a statement merely calling a candidate unfit for 
the office he seeks is not defamatory on its face.®®* 

§ 34. Particular Occupations, Professions, 
Offices, or Employments 

A corporation or association has a business reputa¬ 
tion which may be the subject of libel or slander. 

Although the courts draw a distinction between 
the personality of an individual and a corporation, 
it is generally recognized that a corporation has a 
business reputation entitled to legal protection,®® 
and a statement reflecting adversely on the business 
capacity or methods of a corporation, or on its cred¬ 
it or solvency, may be actionable per se,®^ as where 
prejudice to its business standing is implicit from 


83. N.T.—Griffin v. Westchester 
County Publishers, -50 N.T.S.2d 
270. 

84. Mo.—^Hagener v. Pulitzer Pub. 
Co., 168 S.W. 64, 172 Mo.App. 436. 

85. Mo.—Hagener v. Pulitzer Pub. 
Co., supra. 

86. N.Y.—Devany v. Quill, 64 N.T. 
S.2d 733, 187 Misc. 698. 

Agent of enemy country 
A false accusation in war time 
that candidate for public office is 
agent of enemy country is slander 
as naturally and necessarily tending 
to Injure or damage such candidate 
in his good name and reputation.— 
Devany v. Quill, supra. 

87. N.T.—^Devany v. Quill, supra, 

88. N.T.—^Devany v. Quill, supra. 

89. N.T.—^Devany v. Quill, supra. 

90. U.S.—^Post Pub. Co. V. Hallam, 
Ohio, '59 P. 630, S C.C.A. 201. 

Neb.—^Hand v. Willard F. Bailey 
Co., 172 N.W. 356, 103 Neb. 460. 

91. N.T.—Hays v. American De¬ 
fense Soc., 169 N.B. 880, 262 N.T. 
266. 

Tex.—Snider v. Leatherwood, Civ. 
App., 49 S.W.2d 1107, error dis¬ 
missed. 

Not a privileged person 
A person by proclaiming himself 
as a candidate for office does not 
become entitled to any exclusive 
privileges not possessed by private 
individuals, and the rule making de¬ 
famatory words touching a person 
in his office actionable is not appli¬ 
cable to candidates for office.—^May- 
rant V. Richardson, 10 S.C.Liaw 347, 
9 Am.D. 707. 

92. Colo.—^Knapp v. Post Printing! 
53 C. J.S.-6 


& Publishing Co., 144 P.2d 981, 
111 Colo. 492. 

Penulsslble comment 
A statement In newspaper article 
that candidate for public office has 
no auallfications therefor is not li¬ 
belous, but permissible as not re¬ 
flecting on such candidate's personal 
or professional character, but con¬ 
fined to criticism of his fitness for 
place sought.—^Elnapp v. Post Print¬ 
ing & Publishing Co., supra. 

93. TJ.S.—^Pullman Standard •Car 

Mfg. Co. V. Local Union No. 2928 
of United Steelworkers of Ameri¬ 
ca. C.C.A.I11., 162 F.2d 493. 

banking corporation may have 
a character and a reputation €U3 to 
its trade or business like that of an 
individual. If the slander is such as 
relates to its business so as to af¬ 
fect the confidence of the public and 
drive away its customers, or where 
it affects its credit and weakens the 
•public confidence so that it is more 
difficult to obtain credit, it is slan¬ 
derous per se, and the damages 
form a proper subject of award by 
the jury.”—^Ridgeway State Bank v. 
Bird, 202 N.W. 170, 173, 1*86 Wls. 
413, 37 A.L.R. 1343. 

Business reputation 
A corporation may have a busi¬ 
ness reputation which may be so 
injured by libel as to warremt dam¬ 
ages.—^Interstate Optical Co. v. Il¬ 
linois State Soc. of Optometrists, 
244 Ill»4.pp. 168. 

Zneoxporated newspaper 
Defendant newspaper's article 
prima facie exposing plaintiff's 
newspaper to charge of commission 
of bribery and affecting ■plaintiff's 
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credit and business was libelous per' 
se and allegation of extrinsic facts- 
or special damages was not reauired* 
to make article actionable, and al¬ 
legations of extrinsic facts in com¬ 
plaint would be treated as surplus¬ 
age notwithstanding plaintiff was 
corporation.—^Harry Lee Pub. Qo. v. 
Riverhead News, 40 N.T.S.2d 899. 
180 Misc. 211. 

94, U.S.—^^tna Life Ins. Co. v. 
Mutual Ben. Health & Accident 
Ass'n, C.C.A.Neb., 82 P.2d 116— 
Maytag Co. v. Meadows Mfg. Co., 
C.C.A.I11., 45 F.2d 299, certiorari 
denied 61 S.Ct. 489, 283 U.S. 843, 
75 L.Ed. 1452—^National Refining- 
Co. V. Benzo Gas Motor Fuel Co., 
C.C.A.MO., 20 F.2d 763. <56 A.L.R.„ 
406, certiorari denied Benzo Gas 
Motors Fuel Co. v. National Re¬ 
fining Co., 48 S.Ct 167, 276 U.S. 
670, 72 L.Bd. 431. 

N.T.—New York Soc. for Suppres¬ 
sion of Vice V. MacFadden Publi¬ 
cations, 183 N.E. 284, 260 N.T. 167, 
86 AJL.R. 440—Kirkman v. West¬ 
chester Newspapers, 24 N.T.S.2d 
360, 261 App.Div. 131, affirmed 39 
N.E.2d 919, 287 N.T. 373—Samson 
United Corporation v. Dover Mfg. 
Co., 261 N.T.S. 466, 233 App.Div. 
163—^Rusciano & Son Corporation 
V. Mihalsffi, 1 N.T.S.2d 787, 166 
Misc. 932. 

Tex.—^Bell Pub. Co. v. Garrett En¬ 
gineering Co., 170 S.W.2d 197, 141 
Tex. 61. 

Wis.—Ridgeway State Bank v. Bird,. 
202 N.W. 170, 185 Wis. 413, 37 A.. 
L.R. 1343. 

37 C.J. p 11 note 61. 

Railroad 

Language which charges a rail— 
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the nature of the chargc.^5 Qn the other hand, 
a corporation has no reputation in a personal 
sense,and it is only in respect of its credit, prop¬ 
erty, or business that a corporation may be injured 
by false statements. ^7 In determining whether or 
not a publication with respect to a • corporation is 
defamatory per se, it is necessary to bear in mind 


that the injury to be redressed must be one to its 
property or business, resulting in pecuniary loss.98 
la order for words to be defamatory per se as 
against a corporation, such words must, on their 
face, injure the corporation in the business or 
trade in which it was actually engageePJ^ as an ex¬ 


road with such incapacity or neglect 
in the conduct of its business that 
belief in the truth of the charges 
would as a natural and proximate 
consequence induce shippers of 
goods and passengers to refrain 
from employing it as a common car¬ 
rier is actionable without proof of 
special damage.—Ohio & M. R. -Co. 
y. Press Pub. Co., C.C.N.T., 48 F. 
206. 

StateueiLt as to sale of business 

Statement that corporation was 
about to sell its entire business, and 
leave field as manufacturer and sell¬ 
er of X-ray machines circulated 
through trade, was held slanderous 
per se, involving presumption of 
damages and requiring no allegation 
of special damages.—Edwards 
X-Ray Co. V. Ritter Dental Mfg. Co., 
210 N.T.S. 299. 124 Misc. 898. 

Dairy company 

In an action of slander of a cor¬ 
poration, it was held that the words 
“R is selling watered milk," and 
"R's plant is so filthy that the milk 
that comes out of there is not fit for 
the hogs to drink," and "R*s plant is 
.so filthy that it will soon be locked 
up by the state food inspector," spo¬ 
ken of a dairy company, were ac¬ 
tionable.—Randall Dairy Co. v. Pev- 
ely Dairy Co., 274 Ill.App. 474. 
Membership corporation 

(1) Despite the fact that it is not 
operated for pecuniary profit, a 
membership corporation has a repu¬ 
tation entitled to the protection of 
the law and It may be the subject 
of a libel.—^New York Society for 
the Suppression of Vice v. MacFad- 
den Publications, 183 N.B. 284, 260 
N.Y. 167, 86 A.L.R. 440. 

(2) However, there is also au¬ 
thority holding that a membership 
corporation, not being permitted to 
engage In business, has no credit 
that may be Injured and, therefore, 
cannot sustain a pecuniary loss by 
reason of alleged libel.—Electrical 
Board of Trade of New York v. 
Sheehan, 210 N.Y.S. 127, 214 App. 
Div. 712. 

95. U.S.—^Dupont Engineering Co. 

V. Nashville Banner Pub. Co., D. 

O.Tenn., 13 P.2d 186. 

Defrauding government 

Publication alleging that corpora¬ 
tion had defrauded United States 
in contract with it was held libelous 
per se.—^Dupont Engineering Co. v. 
Nashville Banner Pub. Co., supra. 


Unsound finances 

(1) An article published in a 
newspaper, falsely charging that 
plaintiff, an incorporated benefit as¬ 
sociation having a large membi*r- 
ship in the territory in which the 
paper circulated, had a large num¬ 
ber of unpaid claims, amounting to 
several hundred thousand dollars, 
that it made false reports, and that 
the public officers of the stale were 
about to investigate its eondltion, 
was held libelous per se.—S«*curity 
Ben. Ass’n v. Daily News I’ub. Co., 

C. C.A.Neb., 299 P. 445. 

(2) In action by bank for slander, 
words raising doubt as to .state 
bank’s solvency, and implying false 
re.ports to bank examiner, creating 
false impression as to cash on hand, 
and keeping impro'per records, were 
held actionable per se, and proof of 
special damages unnecessary.— 
Ridgeway State Bank v. Bird, 202 
N.W. 170, 185 Wls. 418, 37 A.L,R. 
1343. 

Waar profiteering 

Declaration alleging that, with 
intent to injure plaintllTs reputa¬ 
tion, business, and credit, defendant 
made false charges that plaintiff 
corporation comprised several other 
named companies and constituted 
aircraft trust dominated by certain 
financial interests, that plaintiff and 
another had retarded aircraft de¬ 
velopment so that air defense of 
United States was negligible, and 
that army air corps was improperly 
equipped, due to machinations of 
aviation profiteers and aeronautical 
racketeers, was held to charge libel 
and slander actionable per se.-—Cur- 
tiss-Wright Corporation v. Mitchell, 

D. aVa., 10 P.Supp. 91. 

99. U.S.—Erick Bowman Remedy 
Co. V. Jensen Salsbery Labora¬ 
tories, CJ.C.A.Minn., 17 P.2d 2*55, '52 
A.L.R. 1187—Security Ben. Ass’n 
V. Daily News Pub. Co., C.C.A. 
Neb., 299 P. 446—Memphis Tel. 
Co. V. Cumberland Tel. & Tel. Co., 
Tenn., 146 P. 904, 7-6 C.C.A. 436. 
S.C.—Uorpns Juris cited in Hospital 
Care Corporation v. Commercial 
Casualty Ins. Co., 9 S.B.2d 796, 
797, 194 S.C. 370. 

97. U.S.—^National Refining Co. v. 
Benzo Gas Motor Fuel Co., C.C.A 
Mo., 20 P,2d 763, 55 A.L.R. 406, 
certiorari denied Benzo Gas Mo¬ 
tors Fuel Co. V. National Refining 
Co., 48 S.Ct. 167, 275 U.S. '570, 72 
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I L.Kd. *1.31—Erit'k Bowman Remedy 
("o. V. Jc‘n.s«*n SaKsbery Labora- 
torle.s, C.C.A.Minn., 17 P.2d 255, 
52 A.L.R. 1187—Security Ben! 
As.s’n V. Daily News Pub. Co., C 
C.A.Neb., 299 P. *145. 

Ill.—Life Printing & Pub. Co. v. 
Field, 61 N.E.2d 383, 327 Ill.App! 
486—Life Printing & Pub. Co. v. 
Field, '58 N.K2d 307, 324 IllApp! 
•25*1. 

Mere unpleasantness 

Artie Jo to be libelous of corpora¬ 
tion must bave tendency to directly 
affeet <‘redit or property of corpo¬ 
ration or occasion it pecuniary in¬ 
jury, and mere fact that 'publication 
Is unpleasant or hostile does not 
make it defamatory.—Western 

Broadcast -Co. v. Time.s-Mlrror Co., 
67 P.2d 977, 14 Oal.App.2d 120. 
Pecuniary loss 

"Before a corporation can main¬ 
tain a .suit for libel, the publication 
must refie<’t upon the management 
of Its busine.sH. must attack It in 
the method of conducting its affairs, 
must accuse It of fraud or misman¬ 
agement, or of financial inability, 
and must bo such as i.s reasonably 
calculated to cause it pecuniary 
los.s."—Dupont Engineering Co. v. 
Nashville Banner J^ub. Co., D.C. 
Tonn., 13 P.2d 186, 189, 

^Seller’s talk’' 

Pamphlet published by insurance 
agent, which referred generally to 
insurance companies as a class, de¬ 
clared that several small companies 
had defaulted, advised purchasers of 
insurance to investigate financial 
standing and experience ^ of insur¬ 
ance companies, and suggested pur¬ 
chase of Insurance In agents’ com¬ 
pany, was mere "seller’s talk" and 
was not "libelous per se" or "libel¬ 
ous per quod" of individual hospi¬ 
talization Insurance companies.— 
Hospital Care Corporation v. Com¬ 
mercial Casualty Ins. Co., 9 B.B.2d 
796, 194 S.C. 370. 

98. U.S.—Erick Bowman Remedy 
Co. V. Jen.sen Salsbery Labora- 
torie.s. C.C.A.Minn., 17 F.2d 255, 52 
A.L.R. 1187. 

S.C.—Corpus Juris cited iu Hospital 
Care Corporation v. Commercial 
Casualty Ins. Co., 9 S.B.2d 796, 
•797, 194 S.C. 370. 

37 CJ. p 11 notes >52, -53. 

99- Cal.—^Western Broadcast Co. v. 
Times-Mirror Co., 57 P.2d 977, 14 
Cal.App.2d 120. 

37 C.J. -p 11 note 55. 
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isting, going corporation,^ at the time when the 
publication was made.^ Where the corporation is 
still engaged in business, however, the fact that 
a defamatory statement was published after termi¬ 
nation of the particular contract to which it re¬ 
ferred will not prevent its being actionable,^ 

An imputation defamatory to its officers or mem¬ 
bers does not constitute defamation of the corpo¬ 
ration itself,^ at least unless it suffers special dam- 
age.® However, an accusation of misconduct on 
the part of corporate officers when acting as and 
for the corporation, which discredits the corpora¬ 
tion in its trade or business, is a defamation against 
the corporation.® A defamation against a corpo¬ 
ration does’ not necessarily impute defamation 
against its officers.^ 

While a voluntary association may sustain an in¬ 
jury by defamation where the publication affects it 
in its business or credit,® it cannot do so if the pub¬ 
lication does not affect its business or trade.® 

Trade union. The good name, reputation, and 
credit of a trade union is entitled to the protection 
of the law,i® and trade unions may be the subject 
of actionable defamation.ii Thus, an unincorpo¬ 
rated labor association, or union, may be defamed 
by a statement injuring its business or credit,^® 


§ 34 

and, since the business of a labor union is collec¬ 
tive bargaining, a statement charging it with the 
unlawful and disgraceful practice of discriminat¬ 
ing against employees whom it represents and un¬ 
fairly procuring their discharge by an employer 
with whom it has a collective bargaining agree¬ 
ment tends to bring the union into disrepute among 
employees of the industry, is injurious to its busi¬ 
ness, and may be libelous per se.^® In a dispute be¬ 
tween rival unions, acting to persuade employees 
of the relative merits of the two unions, language 
of the president of one union regarding the other 
which goes beyond the bounds of propriety, even 
in the light of special circumstances and the exi¬ 
gencies of a labor dispute, has been held libelous 
per seM However, there can be no libel of a trade 
union imless the publication affects the business 
or credit of such union,i5 and mere imputations on 
its character not affecting its credit or business are 
not actionable per se.^® It has been held not libel¬ 
ous to charge an association with being a “com¬ 
pany tmion,**i7 or to make other statements falling 
short of actionable defamation.^® 

Anti-labor charges against corporation. It has 
been held not libelous per se to charge a corpora¬ 
tion with being unfair to labor,i® or with failing or 


1. U.S.—^Dupont Engineering Co. v. 
Nashville Banner Pub. Co., D.C. 
Tenn., 13 F.2d 1S6. 

2. Mo.—People’s U. S. Bank v. 
Goodwin, 149 S.W. 1148, 167 Mo. 
App. 211. 

corporation which has ceased 
to do business cannot be injured by 
a statement reflecting on its finan¬ 
cial condition.”~Dupont Engineer¬ 
ing Co. V. Nashville Banner Pub. 
Co., D.C.Tenn., 13 F.2d 186, 194. 

3. U.S.—^Dupont Engineering Co. v. 
Nashville Banner Pub. Co., supra. 

4. Ill.—DLiife Printing & Pub. Co. v. 
Field, 64 N.B.2d 383, 327 IlLApp. 
486—Life Printing & Pub. Co. v. 
Field, 68 N.E.2d 307, 324 IlUApp. 
254. 

Ohio.—Brayton v. Cleveland Special 
Police Co., 67 N.E. ICS'S, 63 Ohio 
St. 83, 62 L.R.A. ‘525. 

37 C.J. p 12 note 67, 

5. Mo.—^People’s U. S. Bank v. 

Goodwin, 128 S.W. 220, 148 Mo. 
App. 364. 

N.Y.—Kemble v. Kaighn, 115 N.Y.S. 
809, 131 App.Div. 63. 

6. Mo.—^People’s U. S. Bank v. 

Goodwin, 128 S.W. 220, 148 Mo. 
App. 364. 

Tex.—^De Mankowski v. Ship Chan¬ 
nel Develo-pment Co., Civ.App., 800 
S.W. 118. 

7. Tex.—Cummer Mfg. Co. v. 

Butcher, Civ.App., 176 S.W. 82. 


Defamation of corporate officers and 
agents generally see infra § S'S. 

8. N.Y.—Stone v. Textile Examin¬ 
ers & Shrinkers Employers’ Ass’n, 
122 N.Y.S. 4*60, 137 App.Div. 655. 

Salesxnaii. 

A defamatory statement in re¬ 
spect of one of its salesmen is not 
libelous as to an association.—^Na¬ 
tional Automobile Ass’n v. Strunk, 
240 N.W. 294, 122 Neb. 890. 

9. N.Y.—Stone v. Textile Examin¬ 
ers & Shrinkers Employers’ Ass’n, 
122 N.Y.S. 460, 137 App.Div. 865. 

10. N.Y.—^Kirkman v. Westchester 
Newspapers, 39 N.B.2d 919, 287 N. 
Y. 373. 

11. N.Y.—^Kirkman v. Westchester 
Newspapers, supra. 

12. Pa.—^Hotel, Restaurant, Bldg. 
Service Union v. Hotel and Club 
Employes Union, 56 Pa.Dlst. & 
Co. '575. 

13. Pa.—^Hotel, Restaurant, Bldg. 
Service Union v. Hotel and Club 
Employes Union, supra. 

14. N.Y.—Lubliner v. Reinlib, 50 N. 
Y.S.2d 786, 184 Misc. 472. 

Ubel law and labor law distiiu 
sruished 

The libel law treats as libelous 
per se any untruthful, unprivileged 
remarks which tend to cause injured 
party to be shunned or avoided, 
while labor law recognizes that 
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there is a certain economic desira¬ 
bility in allowing a union some lee¬ 
way in its endeavors to cause the 
public to shun or avoid the object 
of peaceful union activity, when the 
activity has a lawful purpose.— 
Lubliner v. Reinlib, supra. 

15. N.Y.—Stone v. Textile Examin¬ 
ers 4& Shrinkers Employers’ Ass’n, 
122 N.Y.S. 460, 137 App.Div. 665. 
63 C.J. p 663 note 47. 

N.Y.—Stone v. Textile Examin¬ 
ers & Shrinkers Employers’ Ass’n, 
supra. 

17. N.Y.—^National Variety Artists 
V. Mosconi, 9 N.Y.S.2d 498, 139 
Misc. 982. 

18. N.Y.—^National Variety Artists 
V. Mosconi, supra. 

“Of little ooxLse<iiLeiLoe” 

A letter stating that certain as¬ 
sociation of variety artists was **of 
little consequence any more” and 
that it vras a “dual organization” 
was not libelous per se since, fairly 
construed, the language used did not 
tend to hold up such association to 
public contempt or ridicule.—Na¬ 
tional Variety Artists v, Mosconi^ 
supra. 

19. U.S.—^Montgomery Ward & Co. 
V. McGraw-Hill Pub. Qo., C.CJi^ 

Ill., 146 F.2d 171. 

The word “unfair’'' as used in par¬ 
lance of organized labor does not 
bear its primary and usual meaning 
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refusing to recognize a union, 20 or refusing to bar¬ 
gain with a union organizer.^^ 

§ 35. -Agents and Officers of Corpora¬ 

tions and Associations 

The general rules respecting the actionable charac¬ 
ter of statements tending to injure one in an official 
or business capacity extend to statements prejudicial to 
officers and agents of corporations or associations. 

The rule making actionable words tending to 
disparage or discredit one in his official capacity, 
as discussed supra §§ 32, 33, extends to officers or 
agents of private corporations or associations .22 
Words are ordinarily actionable where they im¬ 
pute to such officer or agent lack of a])ility to jjcr- 
form the duties of his office,23 want of integrity, 
misappropriation of corporate funds,25 or such oth¬ 
er conduct as would render him unfit to hold his 
office.25 Where, however, the words do not on 
their face injuriously affect plaintiff in his occu¬ 
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pation, they will not be regarded as actionable,^? 

SiockJwklcrs, Being a sbareholder in a corpo¬ 
ration does not constiluk* siicli an individual trade 
or occupation that one may recover for defamatory 
words spoken of him in such connectiun.28 

§ 36. - Authors and Editors of Newspa¬ 

pers 

Statements tending to injure an author or editor 
In respect of his profession or business may be action¬ 
able. 

Although, as considered infra §§ 130-134, the 
public at large is privileged to comment on and 
criticize fairly a publication of an author or edi¬ 
tor, the character and reputation of an author or 
editor arc entitled to the same protection as those 
of any other individual, and any false charge in 
writing touching him in his business or profession 
is actionable per sc.23 On the other hand, where 


but has a spe<'iflc slffninoanco and Is 
merely a word of dlsopprobatJon or 
Invective, loosely applied to any 
person or practice which falls to 
meet approval for time being- of 
protesting labor union and is 
merely an expression of an opinion 
or a conclusion and is not action¬ 
able.—Blossom Dairy Co. v. Interna¬ 
tional Brotherhood of Teamsters, 23 
S.liJ.2d 645, 125 W.Va. 165. 

Bofusal to mat:e concessioiu 
A published article, stating that 
morchandl.sJng company had a labor 
policy formulated by its president 
which company believed in so 
strongly that it refused even to dis¬ 
cuss modifications, and that such 
policy was based on the refusal to 
make any concessions to unions, 
was not libelous, since unions are 
not entitled in all cases to conces¬ 
sions as a matter of right; and, 
moreover, such an article cannot be 
construed as charging the company 
with being unfair to labor,—^Mont¬ 
gomery Ward & Co. v. McGraw-Hill 
Pub. Co., C.C.A.I11., 146 P.2d 171. 

20. U.S.—Montgomery Wal'd & Co. 

V. McGraw-Hill Pub. Co., supra, 
Boply ^‘zLOthizig doing” 

A published article that union or¬ 
ganizer made representations to 
merchandising company that the or¬ 
ganizer's union spoke for majority 
of company’s employees and de¬ 
manded that company recognize the 
union, to which demand the compa¬ 
ny politely said “nothing doing”, 
was not libelous.—Montgomery 
Ward & Co. v. McGraw-Hill Pub. 
Co., supra. 

Befnsal of regnest of National Ita- 
bor Belations Board 
A published article that the Na¬ 
tional Labor Relations Board, aware 


I of dispute over representation, 
asked merchandising company to 
submit to a chock of union cards 
against its payroll records in order 
to determine the union’s strength, 
and that, on company’s polite refus- 
al, the board asked com,p.T.ny to 
agree to an election among Its cni- 
ployees to determine wbethor the 
union had a maj<>rity, but. that the 
company said “No”, was not libel¬ 
ous.—Montgomery Ward & Co. v. 
McGraw-Hill Pub. Co., supra. 

21. tl.S.—Montgomery Ward ^ Co. 

V. McGraw-Hill Pub. Co., supra. 
Organizer not shown, to he otBLclol 
representative 

A 'published article that union or¬ 
ganizer returned “armed this time 
with olllclal status,” and made cer¬ 
tain demands on merchandising 
company which were refused, was 
not libelc^us, since the company was 
only bound to bargain collectively in 
good faith with the union repre¬ 
sentative and there was no state¬ 
ment that company refused to do 
that.—Montgomery Ward & Co. v. 
McGraw-Hill Pub. Co., supra. 
Company president’s refusal to ne- 
gotiate 

The 'publication of union commit¬ 
tee’s opinion that merchandising 
company had not given its negotia¬ 
tors sufficient authority to bargain 
with the union, and that company’s 
president could not be induced to 
take part In the investigation, did 
not libel the company where there 
was no statement that company had 
refused to give its negotiators pow¬ 
er to make decisions and the presi¬ 
dent was not required to participate 
in company's negotiations.—Mont¬ 
gomery Ward & Co. v. McGraw-Hill 
Pub. Co., supra. 


22. WI.S.—Filzgoruld v. Plette, 193 
N.W. ,S6, ISO Wus. 625. 

36 C.J. p 11-83 nole 47. 

In.Murnnc(» agent or examiner see in¬ 
fra § 48. 

23. ^la.'—GfiHhcr v. -Advertiser Co., 
14 So. 7.SK, 102 Al.a. 4.58. 

N.y.—Moore V. Primcis, 23 N.E, 
1127. 121 N.Y. 190, 18 Am.S.R, 
•SIO, 8 L.II.A. 214. 

24. Ga.—ILardy v. Williamson. 12 
S.R 874. 86 Go. 651. 22 Am.S.E. 
479. 

36 C.J. p llS'l nole 49. 

25. N.Y.—Kirkmnn v. Westchester 
New.spapors, 39 N.E.2d 919, 237 
N.Y. 373. 

36 C.J. p 1184 note 60. 

26. Nol).—Finch v. Vifquain, 9 N. 
W. 13, 11 Nob. 2S0. 

27. U.S.—-Gundor v. New York 
Times Co., D.C.N.Y., 37 P.Supp. 
911. 

S.C.—Boll V. Clinton Oil Mill, 124 S. 

B. 7, 129 S.C. 212. 

36 C.J. p 1183 note 47 [a]. 
Coasideratlott of whole article 
Where new.spaper article as a 
wholo described judgment against 
cliairman of board of directors for 
having voted dividends out of capi¬ 
tal, and article as a whole revealed 
approximate amount of corpora¬ 
tion’s remaining assets, particular 
sentence which erroneously stated 
amount of assets remaining after 
the payment of dividends from cap¬ 
ital was not libelous as to chairman. 
—Qunder v. New York Times Oo., D, 
C.N.Y., 37 F.Supp. 911. 

28. Ohio.—^Ploraday v. Motometer 
Gauge & Equipment Corporation, 
198 N.B. 488, '50 Ohio App. 397. 

29. D.'C.—Thackrey v, Patterson, 
167 F.2d 614. 
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the statement does not on its face tend to injure 
the author or editor in his professional or business 
capacity, it is not actionable per se.^O 

§ 37. -Architects, Contractors, and Me¬ 

chanics 

Statements injurious to the occupational reputation 
of an architect, contractor, or mechanic may be action¬ 
able. 

Imputations affecting an architect,31 a contrac¬ 


tor,32 or a mechanic's in his business are action¬ 
able; but, where on its face the statement con¬ 
tains no adverse reflection on the occupational rep¬ 
utation of the person, it is not actionable per se.34 

§ 38 . -Attorneys at Law 

A defamatory charge touching an attorney in his pro* 
fession is actionable per se. 

A defamatory charge, 35 whether oral33 or wru 
ten,37 touching an attorney in his profession, is ac- 


N.T.—Sullivan v. Daily Mirror, 2io0 
N.Y.S. 420, 232 App.Div. 607. 

36 C.J. p 1184 note 53. 

30. Cal.—Conklin v. Ling, 13 P.2d 
749, certiorari denied <53 S.Ct 319, 
2»8 U.S. 600, 77 L.Ed. 976. 

Fla.—^Harriss v. Metropolis Co., 160 
So. 205, 118 Fla. «25. 

36 C.J. p 1184 note 63 [b], [c]. 
Attack on Oommnnlsm 

An article published by defend¬ 
ant’s newspaper attacking Russian 
Communism as such and setting 
forth writer’s views with respect to 
Communism as a political theory 
and not charging plaintiff, who had 
written that Russian Communism 
was not an insuperable barrier for 
mutual friendship between Russia 
and the United States, with being a 
Communist or having communistic 
beliefs, was not libelous per se.— 
Sack V. New York Times Co., 59 N. 
Y.S.2d '888, 270 App.Div. 401. 
Nonoreative writiiig 

Motion picture company’s action 
in giving plaintiff credit for “story 
research’’ was not libelous per se as 
against contention that the term 
was a new phrase coined by compa¬ 
ny connoting noncreatlve writing 
and that the characterization dam¬ 
aged plaintiff’s reputation as a writ¬ 
er by attributing to her a type of 
work inferior to that of creative 
writing.—^Harris v. Twentieth Cen¬ 
tury Fox Film Corporation, D.C.N. 
Y., 43 F.Supp. 119. 

31. Minn.—^Dennis v. Johnson, 44 
N.W. 68, 42 Minn. 301. 

36 C.J. p 1184 note 54. 

32. N.Y.—Schneidman Heating v. 
New York Plumbers’ Specialties 
Co., 264 N.Y.S. 146, 238 App.Div. 
•318. 

Tex.—^Bell Pub. Co. v. Garrett En¬ 
gineering Co., Civ.App., 146 S.W. 
2d 801, error dismissed. 

36 C.J. p 1184 note 55. 

Charge of racketeering and teohnl- 
oal deficiency 

A letter in which engineer 
charged contractors with “rack¬ 
eteering” business methods, with 
“kickbacks,” with making an unrea¬ 
sonable estimate for extra charges, 
with attempting to persuade engi¬ 
neer to design an unsafe roadway 


support which might “break down 
under a loaded trolley car with a 
dozen or so people killed,” with lack 
of technical training and of illiter¬ 
acy, with falsification of pay rolls, 
and with cheating, was libelous per 
se.—^Rusciano & Son Corporation v. 
Mlhalyfi, 1 N.Y.S.2d 787, 165 Misc. 
932. 

33. N.Y.—Fitzgerald v. Redfield, '51 
Barb. 484. 

34. U.S.—Maas v. National Casual¬ 
ty Co., C.CA..Md., 97 F.2d 247. 

Telegram asking surety’s consent to 
payments 

A telegram sent by surety on con¬ 
tractors’ bond to building owner re¬ 
questing owner not to make any 
payments to contractors without 
surety’s consent was not libelous 
per se, and did not support innuen¬ 
do that telegram was maliciously 
intended to reflect on contractors’ 
actions in connection with contract 
and cause them to sustain loss and 
damage to their business and repu¬ 
tation.—^Maas V. National Casualty 
Co., supra. 

35. Conn.—Corsello v. Emerson 
Bros., 137 A. 390, 106 Conn. 127. 

Ga.—Ck>rptus Juris quoted in. Aiken 
V. Constitution Pub. Co., 33 S.B.2d 
555, 559, 72 Ga.App. 2o0. 

Minn.—^Hlgh v. Supreme Lodge of 
the World, Loyal Order of Moose, 
7 N.W.2d 675, 214 Minn. 164, 144 
A,L,R. 810. 

N.Y.—Kleeberg v. Sipser, 191 N.E. 
845, 2^'5 N.Y. S7, motion denied 
193 N.E. 295, 265 N.Y. 610—Stoll 
V. Long Islander Pub. Co., 40 N. 
Y.S.2d 412, affirmed 39 N.Y.S.2d 
1018, 265 App.Div. IQiSO. 

Or.—^Mannix v. Portland Telegram, 
297 P. 350, 136 Or. 474, rehearing 
denied 300 P. 350, 136 Or. 474. 

Pa.—^Reed v. Patriot Co., Com.Pl., 46 
Dauph.Co. 1. 

36 C.J. p 1184 note 57. 

Accusation of ‘’poison pen” author¬ 
ship 

Newspaper article imputing to 
lawyer admitted authorship of scur¬ 
rilous “poison pen” writings circu¬ 
lated anonymously was held libel¬ 
ous per se as reflecting on plaintiff 
both as a man and as a lawyer.— 
Bresler v. New York American, 238 
N.Y.S. 296, 227 App.Div. 575. 
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Calling lawyer “Nazi,” “Commu- 
nist,” or “Pellow Traveler” 

(1) It has been held actionable 
and injurious to the professional 
reputation of a lawyer to call him 
a “Communist” or “Fellow Travel¬ 
er,” or to say that he is an agent 
for the Communist party or sym¬ 
pathetic with its objects and meth¬ 
ods.—Grant v. Reader’s Digest 
Ass’n, C.C.A.N.Y.. 161 F.2d 733, cer¬ 
tiorari denied Reader’s Digest Ass’n 
V Grant, 66 S.Ct. 492, 326 U.S. 797, 
90 L.Ed. 48'5. 

(2) Charging a lawyer with being 

“a Nazi and a Communist” is ac¬ 
tionable, since “in these days, a 
false accusation of this nature nec¬ 
essarily has the result of injuring 
an attorney in his profession. The 
current effect of these statements 
is the decisive test. Whatever 
doubt there may have been in the 
past as to the opprobrious effect on 
the ordinary mind of such a charge 
. . . recent events and legisla¬ 

tion make it manifest that to label 
an attorney a Communist or a Nazi 
is to taint him with disrepute.”— 
Levy V. Gelber, 25 N.Y,S.2d 148, 149, 
175 Misc. 746. 

Ukoxilug to street demagogue 

Article likening attorney to street 
demagogue and affecting his profes¬ 
sional standing, especially with his 
Polish clients, was libelous per se.— 
Zator V. Nowy fiwlat Pub. Co., 281 
N.Y.S. 8, 245 App.Div. «30. 

The ourreut effect of statements 
applied to attorney was the decisive 
test of their libelous character.— 
Levy V. Gelber, 25 N.Y.S.2d 148, 17'5 
Misc. 746. 

36. Ga.—Corpus Juris quoted in 
Aiken v. Constitution Pub. Co., 33 
S.E.2d 555, 559, 72 Ga.App. 250. 

N.Y.—Kraushaar v. La Vin, 42 N.Y. 

S.2d 857, 181 Misc. 608. 

36 C.J. p 1184 note 58. 

37. Ga.—Corpus Juris quoted in 
Aiken v. Constitution Pub. Co., 83 
S.E.2d 555, 569, 72 Ga.App. 250. 

Or.—^Mannix v. Portland Telegram, 
23 P.2d 138, 144 Or. 172, 90 A.L. 
R. 5o. 

S.C.-^Pierce v. Inter-Ocean Casualty 
Co., 145 S.E. 541, 148 S.C. 8. 

36 C.J. p 1184 note 59. 
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tionablc per se. This has been said to be particu¬ 
larly true of “liber* as contradistinguished from 
“slandcr.*’3S A false statement that a lawyer has 
been disbarred is actionable per se.^^ A charge of 
dishonesty or breach of trust made against an at¬ 
torney with respect to property of clients under his 
control/^* or an impulalion of unfaithfulness gen¬ 
erally to clients,imports a lack of qualities es¬ 
sential to a lawyer in his professional character, 
and is actioiiciblc. It is ordinarily actionable to 
charge a lawyer with cheating or swindling,4- 


sharp practice,or with being “unethicaV‘’44 
gaging in unprofessional conductJ*"* or with igno¬ 
rance of the law and professional inefficiency.45 
Charging an attorney with soliciting husincss is 
libelous per sc.^^ 

On the other hand, where the statement docs not 
on its face impute a want f)f integrity or capacity, 
it is not actional)lc per as where the reflec¬ 
tion, if any, is against the client rather than the at¬ 
torney,or where the alleged charge is mere rhet- 
oric,^0 or a permissible expression of opinion,5i 


3S. Tenn.—Anderson v. Fcathorly, 
6 Tenn.Oiv.A. 94. 

39. N.Y.—^Paris v. New York Times 
Co., 0 N.Y.S.2d 689, 170 MIsc. 215, 
nmrrned 21 N.Y.S.2d '512, 259 App. 
Div. 1007, rt*ari?umc*nt denied 23 N. 
Y.S.2d 479, 260 App.Div. 859. 

Where lawyer merely suspended 
N.Y.—Paris v. Now York Timos Co., 
9 N.Y.S.2d 680, 170 Misc. 215, af¬ 
firmed 21 N.Y.S.2d 1512, 2.79 App. 
DIv. 1007, roarKument denied 23 
N.y.S.2d 479, 260 App.Dlvr. S59. 

40. Ga.— Corpus Juris atioted in 

A ikon V. Constitution Pub. Co., 33 
S.Ii3.2d 555. 559, 72 Ga.App. 250. 
36 C.J. p 1185 note 61. 

41. Ga.— Corpus Juris quoted ia 
Aiken v. Constitution Pub. Co., 33 
S.E.2d 555, 559, 72 Ga.A.pp. 250. 

36 0,J. p 1185 note 62. 

42. Iowa.—Moanat v. Snyder, 75 N. 
W. 356, 105 Iowa 500. 

,36 C.J. .p 1185 note 63. 

43. N.Y.—White v. Barry, 41 N.E. 
2d 448, 288 N.Y. 37, motion denied 
43 N.E.2d 71, 288 N.Y. 669. 

36 C.J. p 1185 note 64. 

44. N.Y.—^Kraushaar v. LaVin, 42 
N.Y.S.2d «57. 181 Misc. 508. 

45. N.Y.—Levy v. Gelber, 25 N.Y. 
S.2d 148, 173 Misc. 716. 

S.C.—Pierce v. Inter-Ocean Casualty 
Co., 145 S.B. '541, 14-8 S.C. 8. 
Aoousatiou of lyiucf or perjury 
N.Y.—Cassidy v. Warner, 9 N.Y.S. 
2d 295, 256 App.Div. 878—Zator v. 
N.owy Swiat Pub. Co., 281 N.Y.S. 
3, 215 App.Div. 830. 

Charfiriusr excessive fees 
N.Y.—Levy v. Gelber, 25 N.Y.S.2d 
148, 175 Misc. 746. 

Fomeutiagf litififatioa 
Minn.—Brill v. Minnesota Mines, 
274 N.W. 631, 200 Minn. 454, 112 
A.L.R. 173. 

N.Y.—Kleeberg: v. Slpser, 191 N.E. 
846, 265 N.Y. 87. motion denied 
193 N.E. 295, 265 N.Y. 510. 
Fraudulently luduciugr Uruoraut cli¬ 
ent to siffn documents 
Wls.—Lehner v. Associated Press, 
254 N.W. 664, 21'5 Wls. 254—Leh¬ 
ner V. Berlin Pub. Co., 246 N.W. 
579, .711 Wls. 119, 86 A.L.R. 1284. 


Unprofessional and indecent advice 
N.Y.—Offust V. Institute for Public 
Service, 214 N.Y.S. -662, 216 App. 
Div. 118. 

46. N.Y.—Glb.son v. Sun Printing 
& Publishinjf Ass’n, 76 N.Y.S. 197, 
71 App.Div. 566. 

26 C.J. p 1185 note 65. 

47. Ga.—Corpus Juris quoted in 

Aiken v. Constitution Pub. Co., 3.3 
S.E.2d 555, 659, 72 Ga.App. 250. 
Ky.—Register Newspa,per Co. v. 
Worten, 111 S.W. 69.3. 33 Ky.l.. 
840. 

4®. U.S.—Blecckcr v. Drury, C.C.A. 
N.Y., 140 P.2d 770. 

Ark,—Racbela v. Deener, 33 S.W.2d 
39, 182 Ark. 931. 

Ill.—^McDonald v. Cbicaffo Daily 
News Pub. Co.. 252 lll.App. 61. 
La.—Fernandez v. Hanagrift, 153 
So. 683, 179 La. 1T5. 

Minn.—Brill v. Minnej^ola Minos, 271 
N.W. 631, 200 Minn. 454, 112 A.L. 
R. 173. 

N.Y.—KleeberfiT v. SIp.ser, 191 N.R. 
84 5, 265 N.Y. '87, motion denied 
193 N.E, 293, 265 N.Y. 510—Hro- 
dok V. Jones, 208 N.Y.S. 699, 212 
App.Div. 247. 

Okl.—Franklin v. World Pub. Co., 
S3 P.2d 401, 183 Okl. <507. 

Wash.—Magee v. Cohn, 59 l\2d 1131, 
187 Wa.sh. 1'57. 

Advocating* bar cemmissien’s con- 
sideration cf attemey’s case 

Publication to effect that bar com¬ 
mission should take up case of 
named attorney as developed in tes¬ 
timony, if it desired to show sincer¬ 
ity, was not libelous per se.—^Wood v. 
Hannett, 289 P. 590, 35 N.M. 23. 

Publication of lawyer’s rating in 
law directory, which was not de¬ 
famatory without explanation plead¬ 
ed in complaint, was not libelous per 
se.—Ellsworth v. Martindale-Hub- 
bell Law Directory, 268 N.W. 400, 66 
N.D. 678. 

49- Cal.—^Pollard v. Forest Lawn 
Memorial Park Ass’n, '59 P.2d 203, 
I'o Cal.App. 2d 77, folk)wed In Kur¬ 
land v. Forest Lawn Memorial 
Park Ass’n, 69 P.2d 205, 16 Cal. 
App.2d 762. 

N.Y.—Ogust V. Institute for Public 
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Service. 214 N.Y.S. 662, 216 App. 

Div. 118. 

’’Defending orcoks” 

VVord.s found ])y I be jury to have 
been used by defendant concerning 
plaintiff, II pnietndng altorney, that 
“all you have been dolnp; is defend¬ 
ing? a bnneh of erooks and poor 
Iioodlums,’’ were not aelionable, as 
evim .sueii persons are entitled to 
eounsel and there was no charge 
that plaintiff failed to represent 
them eapably and elbii'ally.—Sowers 
v. AVells, 114 P.2d 828. 15i Kan. 134. 
Insulting client 

Statement in letter to plainlifTs 
client that client npp.irently feels 
helpleH.s witboul adviet* (»f one car¬ 
rying 11 lie of law.ver, that defend¬ 
ants had not one eent for blackmail, 
but weleome o|>inu*tunlty given b,v 
pending .suit, may ha,ve been insult¬ 
ing to plaintiff’s el lent, but was not 
an aellonabb* relleidion against 
•plain! iff.—Ogust v. Institute for 
I’ulilic Service, 214 N.Y.S. 663, 216 
App.Div. 118, 

50. U.S.—HIee<-k<T v. Drury, C.C.A. 

N.Y., 1J9 K2d 770. 

Bombajstic characterization 

Statement in memorandum filed 
with New York industrial board by 
workman’s altorney, charging that 
ai’ilon of employer’s eounsel In 
granting attorney general an indef¬ 
inite lime to plead to (‘inployer’s in¬ 
junction .suit against industrial 
board and workman was a bribe tc 
official lazines.s, was mere rhetoric, 
and “a bombastic characterization 
of plaintiff’s Fabian maneuvers”^ 
and was not libelou.s.—Bleecker v. 
Drury, supra. 

5L La.—^l^lmitry v. Levy, 108 So. 

107, 161 La. 11. 

Ccuolusicns cf pleader 

(1) Allegations in 'petition that 
attorney engaged in an unlawful 
private venture were not libelous 
but were mere conclusions of the 
pleader on the facts stated.—Dimi¬ 
try V- Levy, supra. 

(2) Petition cliarging attorney on 
stated facts with violating barratry 
statute was a conclu.sion of pleader 
on facts stated and was not a libel. 
—^Dimitry v. Levy, supra. 
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or where the nature of the matter charged falls 
short of unlawful or unprofessional conduct ;52 and 
it is not libelous per se to refer to an attorney as 
of ordinary or average ability ;53 or to state that 
he is not particularly prominent.54 

As in the case of imputations affecting persons in 
their professional capacities generally, as discussed 
supra § 33, it is essential that the charge should 
actually touch the attorney in his profession, 55 and 
it has been held not actionable per se to make an 
imputation of insolvency or poor credit in respect 
of a lawyer.56 It has been held, however, that in 
order that words may touch an attorney in his pro¬ 
fession it is not essential that they should be ex¬ 
pressly applied by the speaker to his profession, 
provided they directly tend to injure him with re¬ 
spect to it, although when they convey only a gen¬ 
eral imputation on his character, equally injuri¬ 


ous to anyone of whom they might be spoken, they 
are not actionable, unless such application is 
made.57 

Single transaction. A charge of igpiorance or 
want of skill in a particular transaction has been 
held not actionable,^^ unless the charge is such as 
imports gross ignorance or unskillfulness.59 How¬ 
ever, words charging an attorney with want of in¬ 
tegrity, whether used generally of his profession or 
particularly as to some one transaction, are action¬ 
able per se.®0 

§ 39. -Clergymen 

Defamatory imputations with respect to a clergy¬ 
man in his religious calling or profession are action¬ 
able.* 

Defamatory imputations with respect to a clergy¬ 
man or a minister of the gospel in his religious 
calling or profession are actionable,whether the 


(3) Charge that attorney associ¬ 
ated himself in an unlawful venture 
to locate pretended heirs and to liti- 
-gate will contrary to code of ethics 
was a mere nonactlonable conclu¬ 
sion of pleader.—^Dimitry v. Levy, 
supra. 

(4) Privileged character of state¬ 
ments in pleadings see infra § 104. 

.52. U.'S.—Bleecker v. Drury, C.C.A. 

N.Y., 149 F.2d 770. 

.Attention, to notice 

To write of a lawyer that he pays 
no attention to a notice which he is 
under no obligation in law or mor¬ 
als to regard cannot have any inju¬ 
rious tendency prima facie, and 
therefore is not libelous.—^Platto v. 
aellfuss, 2 N.W. 1135, 47 Wis. 491. 

‘ Stalling strategy” 

A newspaper article stating that 
postponement of appeal in criminal 
prosecution aided desperate hope of 
state administration to ride out 
.storm of indignation that was 
threatening to sweep administration 
into oblivion, and that accused’s at¬ 
torneys engaged in “stalling strate¬ 
gy,” did not charge the attorneys 
with an unlawful or unprofessional 
act and was not libelous per se and 
was not actionable at all unless spe¬ 
cial damages were claimed by the 
attorneys.—Boardman & Cartwright 
V. Gazette Co., 281 N.W. 118, 226 
Iowa 533. 

55. N.Y.—^Thompson v. Matthlasen, 
135 N.Y.S. 796, 150 App.Div. 739. 

54, N.Y.—^Thompson v. Matthiasen, 
supra. 

55. U.S.—Sweeney v. Philadelphia 
Record Co., C.C.A.Pa., 126 F.2d 53. 

Ga.—Corpus Juris quoted iu Aiken 
V. Constitution Pub. Co., 33 S.E.2d 
555, •559. 72 Ga.App. 2'50. 

.Ky.—Wyman v. News Democrat 


Pub. Co., 9 S.W.2d 999, 225 Ky. 
638. 

Minn.—High v. Supreme Dodge of 
the World, Loyal Order of Moose, 

7 N.W.2d 675, 214 Minn. 164, 144 
A.L.R. 810. 

N.M.—Dillard v. Shattuck, 11 P.2d 
543, 36 N.M. 202. 

36 C.J. p 1185 note 73. 

IkikaniiLg attorney to Sitler or Kiro- 
hito 

Wliere published article quoted 
statement allegedly made by plain¬ 
tiff, and stated that “the statement 
would be more in keeping with what 
you could expect from Hitler or 
Hirohlto, rather than a Democrat,” 
the article did not tend to impair 
plaintiff’s professional reputation 
and damage his law practice, and 
was not libelous.—Aiken v. Consti¬ 
tution Pub. Co.. 33 S.B.2d '555, 72 
Ga.App. 250. 

Seferriag to lawyer as a ‘^um” 

A speaker’s statement concerning 
an attorney that “The politicians 
. . . pick up a bum in a gin 

mill and send him over here to 
break up the audiences” did not im¬ 
pute unfitness in attorney's profes¬ 
sional character, and the language, 
although abusive, was not action¬ 
able in absence of special damage.— 
Weldberg v. La Guardia, 10 N.Y.S. 
2d 44'5, 170 Mlsc. 374. 

56. Ark,—^Rachels v. Deener, 33 S. 
W.2d 39, 182 Ark. 931. 

Imputations affecting credit general¬ 
ly see infra § 52. 

57. Ga.—Corpus Juris quoted in 
Aiken v. Constitution Pub. Co., 33 
S.B.2d '555, 559, 72 Ga.App. 250. 

N.Y.—Sanderson v. Caldwell, 45 N. 
Y. 398, 6 Am.R. 105. 

58. Ga.—Corpus Juris quoted in 
Aiken v. Constitution Pub. Co., 33 
S.E.2d '55'5, 5*59, 72 Ga.App. 250. 
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N.Y.—Garr v. Selden, 6 Barb. 416, 
reversed on other grounds 4 N.Y. 
91—Foot V. Brown, 8 Johns. 64. 
Rule cxitioized in 

Minn.—^High v. Supreme Lodge of 
the World, Loyal Order of Moose, 
7 N.W.2d 675, 678, 214 Minn. 164, 
144 A.L.R. 810. 

59. Ga.—Corpus Juzis quoted in 
Aiken v. Constitution Pub. Co., 33 
S.E.2d 555, 559, 72 Ga.App. 250. 

36 C.J. p 1185 note 68. 

Charge of gross n^Ugence 

In charge by auditor of lodge 
that attorney for lodge, in negotiat¬ 
ing settlements with lodge creditors, 
did a very slipshod, careless, and 
unsatisfactory job in an inconsist¬ 
ent hit or miss manner, the words 
“careless” and “slipshod” imported 
negligence, and the word “very” 
connoted exceedingly, extremely or 
the highest degree, and indicated a 
charge that attorney was gruilty of 
negligence of the highest degree or 
“gross negligence” and imputed to 
attorney a degree of negligence 
which would make him liable in 
damages for breach of duty as an 
attomeSr, hence such words preju¬ 
diced attorney in practice of his 
profession and were actionable per 
se.—^High V. Supreme Lodge of the 
World, Loyal Order of Moose, 7 N. 
W.2d 676, 214 Minn. 164, 144 AL.R. 
810. 

60. Ga.—Corpus Juzis quoted in 
Aiken v. Constitution Pub. Co., 33 
S.E.2d 5'55, '559, 72 Ga.App. 250. 

N.Y.—Garr v. Selden, 6 Barb. 416, 
reversed on other grounds 4 N.Y. 
91. 

61- N.Y.—Smith v. Buffalo Times, 
209 N.Y.S. 225, 124 Misc. 495, af¬ 
firmed 209 N.Y.S. 921, 214 App. 
Div. 759. 

N-.C.—Pentuff v. Park, 138 S.B. 616, 
194 N.C. 146. 56 A.D.R. 626. 
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words are spoken®^ or writtcn.^3 jn this connec¬ 
tion it has been said that, since the profession of 
a clergyman requires him to maintain a spotless 
reputation, any publication tending to injure him 
in respect of his qualifications for performance of 
the duties of his calling is actionable per se,®^ that 
a distinction exists between a clergyman and oth¬ 
ers,and that the accepted doctrine is that words 
may be actionable when used with respect to a 
clergyman, although the same words would not be 
actionable if spoken of others.^® It has been held 
libelous or slanderous to charge a clergyman with 
disobedience to the laws of the church,cursing, 
in violation of one of the Ten Commandments,®^ 
drunkenness,®® immorality,*^® insanity,*^! or want of 
veracity. *^2 jt is held not to be necessary to a right 
of action that a minister of the gospel should be 
receiving compensation for his services at the time 
the words are spoken.'^® 

While the words must affect the clergyman in 
his profession,'^^ they are deemed to do so where 
they impute to him vice or immorality as a man, 


even though the charges are not made in connection 
with any act or utterance attributed to the clergy, 
man while in the performance of his ministerial 
functions.*^® It has been held, however, that when 
a clergyman enters politics the distinction between 
clergymen and others no longer applies, that free 
discussion of public questions precludes curtail¬ 
ment of criticism on the grottiid that one is a cler¬ 
gyman, and that in determining the legal effect of 
words claimed to bring one into ])ublic ridicule or 
contempt a clergyman must be considered on the 
same basis as any other citizen.*^® 

§ 40. -Executive Officers and Employ¬ 

ees 

Defamatory statements Imputing want of Integrity 
or capacity to an executive officer or employee of a pub¬ 
lic body may be actionable. 

The rule making actionable dcfanicitory words 
touching a person in his office has beem applied to 
various executive officers and employees of public 
bodies,*7'^ such as an alderman,*^® atlorney,^^ audi- 


62. Wls.—stern v. Katzer, 79 
K.W. 429, 103 Wis. 391. 

36 C.J. p 1185 note 77. 

63. Vt.—Jones v% Roberts, 60 A. 
1071, 73 Vt, 201. 

36 CJ. p 1185 note 78. 

64. Ill.—Cobbs V. Chicago Defend¬ 
er, 31 N.E.2d 323, 308 IlbApp. 66. 

^miscoTirteo’as and ignorant” 

Editorial attacking minister and 
referring to him os unmannerly, dis¬ 
courteous, and ignorant was libelous 
per sc.—PentufC v. Park, 138 S.B. 
616. 191 K.C. 146, 56 A.L.,R. 626. 
^Biimors of scandalous nature” 
Newspaper article which con¬ 
tained hoadllno relating that pastor 
denied scandal and defended himself 
against rumors in broadcast, and as¬ 
serted among other things, that 
pastor was facing possibility of 
questioning by state’s attorney’s po¬ 
lice concerning widespread rumors 
of scandalous nature, and that the 
rumors were so general that the 
pastor had to make his defense over 
the air on several of his broadcasts, 
was libelous -per se.—Cobbs v. Chi¬ 
cago Defender, 31 N.R2d 323, 30*8 
Ill.Ap.p. '55. 

65. N.Y.—Smith v. Buffalo Times, 
209 N.Y.S. 225, 124 Mlsc. 495. af¬ 
firmed 209 N.Y.S. 921, 214 App. 
Div. 759. 

66. N.Y.—Potter v. New York Eve¬ 
ning Journal Pub. Co., 74 N.Y.S. 
317, 6-8 App.Div. 95. 

67. Wis.—^Hellstem v. Katzer, 79 
N.W. 429, 103 Wis. 391. 

68. N.Y,—^Potter v. New York Eve¬ 
ning Journal Pub. Co., 74 > N.Y.S. 
317, 6$ App.Div. 95. 


69. Maas,—Chaddock v. Briggs, 13 
Mass. 248. 7 Am.D. 137. 

36 C.J. p 1185 note 79. 

70. N.J.—Ritchie v. Widdemor, 35 
A. 825, no N..T.I-.aw 290. 

36 C.J. p 118.5 note HI, 

71. Wls.—Hell stern v. KaLzer, 79 
N.W. 429, 103 Wis. 391. 

72. N.Y.—Smith v. BiilTalo Times, 
209 N.Y.S. 225, 124 Misc. 495, af¬ 
firmed 209 N.Y.S. 921, 214 App. 
Div. 759. 

S.C,—Boling V. Clinton Colton Mills, 
161 S.B. 19'5, 163 S.C. 13. 

36 C.J. p 1185 note 80. 

78. Ga.—^Flanders v. Daley, 48 S.E, 
327, 120 Ga. 8*86. 

74. Okl.—Nunnery v. Bailey, 166 P. 
82. 65 Okl. 260, L.R.A.1917F 548. 

36 C.J. p 1183 note *85. 

75. Ky.—Plickerson v. Masters, 220 
S.W, 1072, 190 Ky. 1‘68, 171. 

36 C.J, p 1186 note 90. 

76. Ohio.—Bigelow v. Brumley, 37 
N.E.2d 684, 138 Ohio St. 574. 

OalliAg clergyman. **pald lo-bbyist” 

A statement in ofliejal argument 
distributed by secretary of state to 
electors of state in opposition to 
proposed constitutional amendments 
that siponsor of amendments was a 
“paid lobbyist for the Single Tax 
Movement’’ was not libelous per se 
on theory that statement exposed 
sponsor, who was a clergyman, to 
disgrace and deprivation of public 
confidence, or that statement imput¬ 
ed to sponsor the commission of an 
indictable offense.—^Bigelow v 

Brumley, supra. 

77. Cal.—Locke v. Mitchell, 61 P.2<. 
922, 7 Cal.2d 599. 
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—Cadro v. Plaquemines Gazette, 
11 So.2d 10, 202 La. 1. 

Canvassiiig board 

111.—^l-lofz V. Alton Telegraph Print¬ 
ing Co.. 57 N.E.2d 137, 324 Ill.App. 
1 . 

Department of agrricnltnre advisory 
board 

N.Y.—-Burnham v. Hornaday, 223 N. 
Y.S. 750, 130 Misc. 207, modified 
on other ground.s 228 N.Y.S. 246, 
223 App.Div. 218. 

Fire department captain. 

N.Y.—Hayijs v. Van Gelder, 248 N. 
Y.S. 393, 231 App.Div. 663. 

Devoe board 

La.—Cadro v. Plaquemines Gazette, 
11 So.2d 10, 202 La. 1. 

Member of board of eanalization 
Ky.—Truth I-»ub. Co, v, Reed, 13 
Ky.L. 323. 

Dlbei or slander held not shown in 

respect of: 

(1) City com,ptroller.—Gardner v. 
Homo Xjife Publications, 260 N.Y.S. 
■872, 237 App.Div. 200. 

(2) County clerk.—Smith v. Da¬ 
vis, 17 S.W.2d 899, 229 Ky. 49«5. 

(3) County fuel administrator.— 
Hills V. Press Co., 202 N.Y.S. 678, 
122 Misc. 212, affirmed 209 N.Y.S. 
«48, 214 App.Div. 752. 

(4) Vice chairman of Democratic 
central committee.—^Pite v. Oklaho¬ 
ma Pub. Co., 293 P. 1073, 146 Okl. 
150. 

78. Ill.—White V. Bourquin, 204 IB. 
App. 83. 

36 C.J. p 11'86 note 94. 

79. Tex.—Houston Press Co. v. 
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tor»^® census enumerator,clerk,commission¬ 
er,county treasurer,S4 custodian of a city mu¬ 
seum,®^ dock master,®® election inspector,87 engi¬ 
neer,®® mayor,®Q notary public,^® oil inspector,91 
postmaster,92 school official,99 state sealer of 


weights and measures,94 stenographer,95 superin¬ 
tendent of a penitentiary,9® superintendent of a po¬ 
lice board,97 superintendent of a state asylum,9® 
superintendent of streets,99 supervisor of the poor,i 
and tax official^ arid, likewise, the rule has been 


Smith, CivApp, 3 S.W.2d 900, er¬ 
ror dismissed. 

36 C.J. p 1186 note 13. 

Liibel or slander of attorneys gen¬ 
erally see supra ,§38 
County attorney accused of fee 
grahhing* 

A statement on a large billboard 
that travelers should take certain 
highway, that constables and "fee 
grabbers” might get them in certain 
county, and that the county attor¬ 
ney of that county got a certain 
per cent of the fines plus costs, was, 
if false, libelous per se.—Smith v. 
Pure Oil Co, 12S S.W.2d 931, 278 
ICy 430. 

District attorney hiding facts 

Newspaper article charging that 
district attorney secretly quashed 
indictment and hid facts disclosed 
by investigation was libelous per se. 
—Houston Press Co. v. Smith, Tex. 
Oiv.App, 3 S.W.2d 900, error dis¬ 
missed. 

Iiibel held not shown 
Ill.—Limbach v. Reinbold, 239 Ill. 
App. 49. 

"Kan—Steenson v. Wallace, '62 P.2d 
907, 144 Kan. 730. 

Ky.—Pennington v. Little, 99 S.W. 

2d 776, 266 Ky. 750. 

Xibelous per q.uod 

Words in newspaper publication 
that officers, who made a raid on al¬ 
leged bootleggers, declared that 
they were double crossed by the 
giving of previous information of 
their coming if libelous as to a coun¬ 
ty prosecutor in the party, was libel¬ 
ous per quod, and not libelous per 
se since he was not singled out as 
a "double crosser.”—Rowan v. Ga¬ 
zette Printing Co., 239 P. 1035, 74 
Mont. 326. 

•80. Ind.—Prosser v. Callis, 19 N.E 
735, 117 Ind. 105. 

Minn—Martin v. Paine, 72 N.W. 

450, 69 Minn. 482, 

</ity auditor 

-Cal.—Gunsul v. Ray, 45 P.2d 248, 6 
Cal.App.2d 528. 

81. N.C.—Ramsey v. Cheek, 13 S.B. 
775, 109 N.C. 270. 

82. Okl.—-Lindley v. Delman, 26 P. 
2d 751, 166 Okl. 165. 

Xibel held uot shown 
W.Va.—Hunter v. Beckley Newspa¬ 
pers Corp., 40 S.E.2d 332. 

83. Minn.—Palmerlee v. Nottage, 
138 N.W. 312, 119 Minn. 351, 42 
L.KA.,N.S., 870. 


County commissioner 
Mont.—Burr v. Winnett Times Pub 
Co, 258 P 242, SO Mont. 70. 

36 C J. p 1186 note 2. 

Commissioner of a public utility 
district 

Wash —Ziebell v. Lumbermens 

Printing Co., 127 P.2d 677, 14 

Wash.2d 261. 

State commissioner of insurance 
Kan —Russell v. Anthony, 21 Kan. 
450, 30 Am.R. 436. 

84. Ala.—Henderson v. Hale, 19 
Ala. 154. 

Wis.—Hofflund V. Journal Co., 60 N. 
W. 263. 88 Wis. 369. 

85. Wis —^Nehrling v. Herold Co., 
88 KW. 614, 112 Wis. 558. 

80. N.Y—^Fleming v. Brauer, 96 N. 
Y.S. 594, 110 AppDiv. 876. 

87. Ky—Evening Post Co. v. Rich¬ 
ardson, 68 S.W. 665, 113 Ky. 641, 
24 KyL. 456. 

36 C.J. p 1186 note 7. 

88. Fla.—Metropolis Co. v. Croas- 
dell, 199 So. 568, 145 Fla. 455. 

Assistant county engineer 
Fla —Metropolis -Co. v. Croasdell, 
199 So. *568, 14'5 Fla. 455. 

Chief engineer of a fire department 
•VVis.—Gottbehuet v. Hubachek, 36 
Wis. 515. 

City engineer 

Ill—Prussing V. Jackson, 85 Ill.App. 
324. 

Xibel held not shown 
Okl.—Holway v. World Pub. Co., 44 
P.2d SSI, 171 Okl 306. 

89. Ga.—^Atlanta Journal Co. v. 
Pearce, 89 S.E 759, 145 Ga, 694, 

36 C J. p 1186 note 8. 

90. La.—Cotonio v. Guglilmo, 146 
So. 11, 176 La 421. 

N.Y.—Henderson v. Commercial Ad¬ 
vertiser Ass'n, 19 N.E. 286, 111 N. 
Y. 685. 

91. Ga.—Kirkland v. Constitution 
Pub. Co., 144 SE. 821, 38 Ga.App. 
632, affirmed Constitution Pub. Co. 
V. Kirkland, 149 S.E. 869, 169 Ga. 
264. 

h^sconduct in office 

Charge that from report plaintiff 
as oil inspector owed state treasurer 
certain sum which had not yet been 
paid charged misconduct in office, 
tending to injure reputation and ex¬ 
pose plaintiff to public hatred and 
contempt.—Kirkland v. Constitution 
Pub. Co., 144 S.E. 821, 38 Ga.App. 
632, affirmed Constitution Pub. Co. 
V. Kirkland, 149 S.E. 869, 169 Ga. 
264. 


92. Ind.—Craig v. Brown, 5 Blackf. 
44. 

Mo —Conrad v. Allis-Chalmers Mfg. 
Co., 73 S.W 2d 438, 228 Mo.App. 
S17. 

36 C.J. p 1186 note 11. 

93. Ohio.—Dabney v. Russell, 197 
NE. 409, 50 Ohio App 43. 

Xibel held shown 

Newspaper article stating that 
principal of public school had paid 
little attention to his school and 
less to his teachers was actionable 
without proof of special damage, 
because having natural tendency to 
in 3 ure principal in relation to his 
occupation.—Dabney v. Russell, su¬ 
pra 

Xibel held not shown 
Cal—Harris v. Curtis Pub. Co, 121 
P.2d 761, 49 Cal.App.2d 340. 

Okl.—Jones v. Hill, 146 P.2d 294, 193 
Okl 653. 

94. Wis.—Eviston v. Cramer, 3 N 
W. 392, 47 Wis. 659. 

95. Ohio.—Hunt v. Meridian Print¬ 
ing Co, 17 Ohio Cir.Ct,N.S., 293, 
affirmed 102 N E. 1128, 87 Ohio 
St 522. 

96. N.Y.—McIntyre v. Journal Co., 
40 N.Y.S. lOO'o, '5 AppDiv. 609. 

I 97. Mass—^Dow v. Long, 76 N.E. 

I 667, 190 Mass. 138. 

98. La.—Pierson v. Times-Picayune 
Pub. Co., 8S So. 77, 148 La. 817. 

99- Mo.—Callahan v. Ingram, 26 S. 
W. 1020, 122 Mo. 355, 43 Am.S.R. 
583. 

1. Mich.—Orth v. Featherly, 49 N. 
W. -640, 87 Mich. 315. 

2. Mass.—Brown v. Journal News¬ 
paper Co., 107 N.E. 358, 219 Mass 
486. 

Statements held not defamatory 

(1) Publication that tax collector 
was perhaps highest paid public offi¬ 
cial in Texas, although not most 
efficient, was not insinuation of his 
receiving more pay than efficiency 
justified.—Ferguson v. Houston 
Press Co., Tex.Civ.App., 1 S.W.2d 
387, affirmed Houston Press Co. v. 
Ferguson, Com.App., 12 S W.2d 125. 

(2) Publication of article begin¬ 
ning, "Let's not be too harsh with” 
tax collector, was held not defama¬ 
tory.—Ferguson v. Houston Press 
Co., Tex.Civ.App, 1 S.W.2d SS7, af¬ 
firmed Houston Press Co. v. Fergu¬ 
son, Com.App., 12 S.W.2d 125. 

(3) Publication that tax collector 
had been violating law was held to 
impute mere deviation from or mis¬ 
apprehension of law, and was not 
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applied to officers such as a town supervisor.^ 

Peace officer. Statements are ordinarily action¬ 
able where they impute lack of capacity, integri¬ 
ty, or attention to official duties on the part of a 
peace officer,^ such as a constable,® detective,® po¬ 
liceman, or sheriff but, where the statement is 
not injurious to the officer in his official capacity, 
it is generally not actionable.® 


g 41 . -Judicial Officers 

Imputations of a want of integrity or capacity to a 
judge, justice of the peace, or Juror is ordinarily ac¬ 
tionable. 

Any words imputing want of integrity or inca¬ 
pacity to a judge or candidate for the office of 
judge are actionable per se.^® 

Accordingly it is actionable to publish that a 


actionable —^Ferguson v. Houston 

Press Co, Tex.Civ.App, 1 S W.2d 

3S7, affirmed Houston Press Co. v 
Ferguson, Com.App., 12 S.W.2d 125 
(4) Statement held not injurious 
as to inheritance tax appraiser in 
respect of his occupation.—Riley v. 
Press-Telegram Pub. Co., 62 P.2d 
386, 17 Cal.App.2d 456 

3. KT.—Mildenberger v Flem¬ 
ming, 229 IN'.Y.S. 293, 131 Misc. 
919. 

Persozual profit 

Charge that town supervisor pro¬ 
posed to buy sewage disposal plant 
site and sell it to town at profit was 
slanderous per se.—Mildenberger v. 
Flemming, supra. 

4. Iowa —Taylor v. Hungerford, 
217 N.W. 83. 205 Iowa 1146. 

Town, marshal 

Article characterizing town 
marshal as ignorant and coarse “ruf¬ 
fian” was libelous per se—Taylor v. 
Hungerford, supra. 

5- Fla.—McCrary v. Post Pub. Co., 
147 So. 259, 109 Fla 93. 

36 C J. p 1186 note 99. 

CoUdotlon. of excess fees 
Newspaper’s statement that con¬ 
stable followed motorists for con¬ 
siderable distances before making 
arrests, enabling him to collect ex¬ 
cess mileage fees, was “libelous per 
se,” if false and unprivileged.—^Mc¬ 
Crary V. Post Pub. Co., supra, 
e. N.Y.—Byrnes v. Mathews, 12 N 
Y.St. 74, affirmed 17 N.B. '868. 109 
N.Y. 662. 

Pa—Holland v. Flick, 61 A. 828, 212 
Pa. 201. 

7. Ky.—Commercial Tribune Pub. 
Co. V. Haines, 15 S.W.2d 306, 228 
Ky. 483. 

Pa—Bausewine v. Norristown Her¬ 
ald, 41 A.2d 736, 3'51 Pa 634, cer¬ 
tiorari denied 66 S.Ct. 29, 326 U. 

S. 724. 90 LiEd. 429. 

Wash.—Graham v. Star Pub. Co, 
233 P. 625, 133 Wash. 387. 

36 C J. p 1186 note 10. 

Chief of police libeled by charges 
of: 

<1) Corruption in office.—^Express 
Pub. Co. V. Lancaster, Tex.Com.App., 
2 S.W2d 833. 

(2) Breaking and entering plant 
to steal papers and do other unlaw¬ 
ful acts.—^Hansen v. Parks, 246 P. 
5S4. 139 Wash. 211, 


(3) Past unlawful activities m 
prohibition days.—Bausewine v. 

Norristown Herald, 41 A.2d 736, 351 
Pa. 634, certiorari denied 66 S.Ct. 
29, 326 U.S. 724, 90 L.Ed. 429. 
Motorcycle ^‘deadheads” 

Publication, stating that motor¬ 
cycle policemen were glaring exam¬ 
ples of uselessness and were dead¬ 
heads and needed weeding out, 
charged neglect of official duties 
and was libelous —Commercial 
Tribune Pub. Co v. Haines, 15 S 
W 2d 306. 228 Ky. 483. 

8. Ga.—King v. Lewis, 4 S.B.2d 464, 
188 Ga. 594. 

Wash —Miles v. Louis Wasmer, 
Inc, 20 P.2d 847, 172 Wash. 466. 
36 C J. ip 1186 note 12. 

Improper expezise charges 

Statements made by taxpayers* 
association in report made to public 
that sheriff charged for travel in ar¬ 
resting persons he did not arrest, 
for meals never served to prisoners 
and for arrests never made, if made 
falsely and maliciously, were libel¬ 
ous per se.—Roethke v North Dako¬ 
ta Taxpayers Ass’n, 10 N.W 2d 738, 
72 N.D. 65*8. 

‘‘Judicial rebuke” 

Newspaper publication, falsely 
and maliciously stating that judge 
in his charge to grand jury rebuked 
sheriff in connection with increase 
of bootlegging, which was a dis¬ 
grace, that corruption in official cir¬ 
cles was hinted, and sheriff blamed 
for permitting witness to be tam¬ 
pered with, was actionable per se as 
imputing unfitness of sheriff to per¬ 
form the duties of his office.—^Bowie 
V. Evening News, 129 A. 797, 148 Md. 
569. 

9. Ill.—^Davis V. Ferguson, 246 Ill. 
App. 318. 

Ky.-^lark v. Bullock, 28 S.W.2d 
991, 234 Ky. 683. 

Tex.—^Enterprise Co. v. Wheat, Civ. 

App., 290 S.W. 212. 

Activities iu arresting motorists 
Newspaper’s statement that con¬ 
stable’s activities in arresting mo¬ 
torists embarrassed city, and, hav¬ 
ing involved him in controversy 
with city authorities, resulted in 
constable’s resignation, was not “li¬ 
belous per se.”—^McCrary v. Post 
Pub. Co., 147 So. 259, 109 Fla 93. 
Absence from office 

A news item to effect that plain 
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tiff sheriff was absent from his of¬ 
fice when a deputy phoned, resulting 
in escape of murderer and in a three- 
year search, and further stating 
that there was delay in getting a 
warrant, was not libelous as charg¬ 
ing sheriff with dereliction of pub¬ 
lic duty, as absence from office is 
not nonfeasance.—Houston Chroni¬ 
cle Pub. Co. V. Thomas, Tex.Civ 
App., 262 S.W. 243. 

Conservator of peace 
Where no breach of peace or other 
justification existed for exercise of 
powers of a conservator of the 
peace, a judge of a court of common 
pleas was not acting in his capacity 
as conservator of the peace in at¬ 
tempting to fix bail for two arrest¬ 
ed persons at a police station, so as 
to make a newspaper article libel¬ 
ous as an attack bn him as such a 
public official.—Sanders v. Evening 
News Ass’n, 21 NW.2d 1'52, 313 
Mich. 334. 

“Failure to appeal” 

False statement that sheriff had 
not appealed judgment, recovered 
against him for failure to turn over 
funds, of itself was not actionable. 
—Clark V. Bullock, 28 S.W.2d 991, 
234 Ky. 683. 

“Indorsement by negroes” 

Article stating that group of ne¬ 
groes indorsed petitioner’s candida¬ 
cy for sheriff, which article alleg¬ 
edly caused petitioner’s defeat, was 
not libelous.—^Watkins v. Augusta 
Chronicle Pub. Co., 174 S.E. 199, 49 
Ga.App. 43. 

10. Ga —Corpus Juris cited in 
Piedmont Cotton Mills v. James, 
200 S.E 457, 461, 59 Ga.App. 239. 
Ill.—Cook V. East Shore Newspa¬ 
pers, 64 N.E.2d 751, 327 Ill App 
'5'59. 

Ky—Cole v. Commonwealth, 300 S. 

W. 907, 222 Ky. 350. 

Mont.—In re Nelson, 60 P.2d 365, 
103 Mont. 43. 

Tex.—Moore v. Leverett, Com.App., 
52 SW.2d 252. 

36 C J. p 1187 note 35. 

Bad associates and corrupt actions 
Newspaper charges that candidate 
for criminal court judgeship wa-? as¬ 
sociate of detective of bad reputa¬ 
tion, received payments from hand¬ 
book operators for political influ¬ 
ence, and demanded money to cover 
fictitious campaign deficit, were li- 
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judge has done that which would warrant remov¬ 
ing him from or depriving him of his office.^i On 
the other hand, a judge or candidate for such office 
may not recover for an alleged libelous or slander¬ 
ous statement touching his office where the lan¬ 
guage employed is not actionably defamatory,12 or 
where the injury, if any, did not affect him in his 
judicial character.is 

Justices of the peace. Words imputing to a 
justice of the peace dishonesty or corruption or 
misconduct touching him in his officei'^ or igno¬ 
rance or want of capacity generally to perform the 
duties of his office^^ are actionable. In order to 
support a recovery by the justice, however, it is 
necessary that the words be defamatory, i® and that 
they touch the justice in his office.i^ It has been 
held that words charging a justice of the peace 
with corrupt conduct in trying a cause over which 
he had no jurisdiction are not actionable on the 
theory that, where a person under color of an office 
does an act beyond its authority and jurisdiction, he 
cannot be considered as an officer in committing 
that act, and the law will not protect him as such 
against the consequences of his unauthorized con- 
duct.lS 


§ 42 

Jurors. It has been held that written words 
which tend to impeach the honesty or integrity of 
jurors in their office are actionable per se;i2 also 
that an oral charge against the foreman of a grand 
jury of soliciting a bribe is sufficient to sustain an 
action for slander.20 Some cases, however, have 
differentiated between words spoken and written; 
and it has been held that an oral statement that 
jurors knowingly returned a wrong verdict does 
not impute unfitness to perform the duties of an 
office, so as to render such statement slanderous 
per se.2i 

§ 42. - Members of Legislative Bodies 

It is ordinarily libelous or slanderous to impute to 
a legislator or candidate for legislative office a want of 
official capacity or integrity. 

Generally speaking it is actionable to charge a 
legislator with such conduct as would impair his 
fitness for the office and subject him to censure by 
the body of which he is a member and the 
general rule requiring accusations to be such as 
would warrant removal from office has been held 
inapplicable to accusations against a legislator.23 
A publication charging a member of a legislative 


belous, unless true.—Otero v. 
Ewingr, 115 So. 633, 165 La. 398. 
imscondiLCt in prior public office 
Mo—Kleinschmidt v. Johnson, 183 
S.W.2d 82. 

“Oue-mau judgments” 

Newspaper statement that su¬ 
preme court decisions were one-man 
judgments was susceptible of in¬ 
tendment that judge advocating ad¬ 
ditional judgeship was violating du¬ 
ty to consider every case, and, If so, 
libelous as to such judge —Salinger 
V. Des Moines Capital, 217 N.W. 5'55, 
206 Iowa 592. 

Selling jobs 

Ill.—Cook V. East Shore Newspa¬ 
pers, 64 NE.2d 751, 327 Ill.App. 
‘5'59. 

11. N.T.—Cohalan v. New York 
World-Telegram Corporation, 16 
N,T.S2d 706, 172 Misc. 1061. 

36 C.J. p 1188 note 36. 

12. La.—Otero v. Ewing, 115 So. 
633, 165 La. 398. 

<;iiarge of permissible motives 
Iowa—Salinger v. Des Moines Cap¬ 
ital, 217 N.W. 555, 206 Iowa 592. 
Mere general statement 
Newspaper charge that candidate 
lacked ability and qualifications for 
criminal court judgeship was held 
not libelous.—Otero v. Ewing, 115 
So. 633, 165 La. 398. 

Office over tavern 

A newspaper photograph of build¬ 
ing and accompanying text, stating 
the address and that municipal 


court judge spent most of his time 
at such place and there absorbed 
the law which he handed out in 
court, was not libelous as charging 
that j'udge spent most of his time 
and studied law and prepared his 
cases in tavern on first floor of 
building, where an arrow superim¬ 
posed on photograph pointed to sign 
showing that a justice of peace had 
his chambers on second floor of 
building.—^Puhr v. Press Pub Co., 
Wis., 2-5 N.W.2d 62. 

Violation of good taste 
Iowa—Salinger v. Des Moines Cap¬ 
ital, 217 N.W. 555, 206 Iowa 592. 

13. Mich —Sanders v. Evening 

News Ass’n, 21 N.W.2d 1*52, 313 
Mich, 334. 

Individual capacity 
A newspaper article, charging 
that a judge in his individual ca¬ 
pacity went to a police station and 
sought to obtain release on bail of 
two arrested persons, was not libel¬ 
ous as an attack on judge as a pub¬ 
lic official in effect charging him 
with malfeasance in office.—^Sanders 
V. Evening News Ass’n, supra. 

14. Ga.—Corpus Juris cited in 
Piedmont Cotton Mills v. James, 
200 S.E. 457, 461, 59 Ga.App. 239. 

Okl—Oklahoma Pub. Co. v. Tucker, 
254 P. 975, 124 Okl. 202. 

36 C J. p 1188 note 37. 

15. Wis.—Spiering v. Andrie, 45 
Wis. 330, 30 AmR. 744. 

36 C.J. p 1188 note 38. 
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16. Miss—Morehead v. U. S. Fidel¬ 
ity & Guaranty Co., 192 So. 300, 
187 Miss 55. 

Mo.—Grossman v. Globe-Democrat 
Pub. Co, 149 S.W.2d 362, 347 Mo 
869. 

N.Y.—Peeples v. State, 38 NY.S.2d 
690, 179 Misc. 272. 

Pa.—Cabrey v. Cameron, Com.Pl., 62 
Montg.Co. 1. 

17. N C.—McGuire v. Blair, 4 N.C 
328. 

36 CJ. p 1188 note 39. 

18. Ind—Oram v. Franklin, -5 

Blackf. 42. 

18. Colo.—Byers v. Martin, 2 Colo 
605, 25 Am.R. 755. 

36 C.J. p 1188 note 41. 

20. Minn—Quist v. Kiichli, 99 N 
W. 642, 92 Minn. 160. 

21- Ky.—Smallwood v. York, 173 S 
W. 380, 163 Ky. 139, L.RA.1915D 
'578. 

36 C.J. p 1188 note 44. 

22. Tex—Jenkins v. Taylor, Civ. 
App., 4 S.W.2d 656, error dis¬ 
missed. 

Use of intemperate language 

False statements that member of 
legislature denounced medical pro¬ 
fession in language that could not 
have been more vehement had it 
been a discussion of criminals was 
libelous per se as accusing him of 
conduct impairing his fitness for his 
office.—Jenkins v. Taylor, supra. 

23. Tex.—Jenkins v. Taylor, supra. 
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body with ignorance or incapacity to perform his 
duties,24 or with bribery or corruption,25 or with 
misconduct and want of integrity,25 or with having 
himself uttered a slander,27 or with such other acts 
or conduct as would tend to bring him into shame, 
disgrace, and contempt as an officer,28 may be ac¬ 
tionable per se. 

On the other hand, a legislator or candidate for 
legislative office may not recover in libel or slan¬ 
der for words not applicable to him,29 or not af¬ 
fecting him in his legislative character,20 such as 
a charge of commission of acts which are not re¬ 
lated to his office and do not constitute a derelic¬ 
tion of his official duties,3i or for language im¬ 
puting to him probable future misconduct, even 
though in his official capacity,32 or for language 
not defamatory in an actionable sense of the 
term,33 as in the case of permissible criticism.34 
It is not libelous to charge that a legislator favors 
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or opposes legislation on which citizens of the 
state may take opposite views.35 

Racial or religious discrimination. There is au¬ 
thority to the effect that accusing a legislator or 
candidate for such office of racial or religious dis¬ 
crimination is actionable where a large number of 
his constituents would be offended by the discrimi¬ 
nation charged.35 Other authorities, however, have 
held that it is not libelous per se to accuse a leg¬ 
islator or candidate of such prejudice or discrimi¬ 
nation, 3 7 and that, where the legislator had no duty 
to perform in respect of recommending candidates 
for appointment to office, it is not libelous per se 
to assert that he opposed such an appointment on 
grounds of the race, religion, or national origin of 
the candidate.38 Charging a congressman from 
another state with opposing appointment of a can¬ 
didate to office because of the latter’s race or re¬ 
ligion has been held not to be actionable.39 To 


24. Mich—Belknap v. Ball, 47 N 
\V. 674, 83 Mich. 583, 21 Am.S.R 
622, 11 L.RA. 72. 

25. Mich.—Randall v. Evening 
News Ass’n, 44 N.W. 7S3, 79 Mich. 
266, 7 L,R.A. 309. 

36 C.J. p ll‘S8 note 47. 

26. Mass—^Warner v. Fuller, 139 
NE. 811, 245 Mass. 520. 

Moral turpitude 

\ a.—Ewell V. Boutwell, 121 S.E. 912, 
138 Va. 402. 

27. Tex.—Jenkins v. Taylor, Civ. 

App., 4 S.'W.2d 656, error dis¬ 

missed. 

Pa.—Reed v. Patriot Co., Com. 
PL, 4'5 Dauph.Co. 1. 

36 C.J. p 1188 note 49. 

23. S.C.—Jackson v. Record Pub. 

Co, 178 SE. 833, 175 SC. 211. 
Va.—Ewell v. Boutwell, 121 S.E. 
912, 138 Va. 402. 

30. U.S.—Sweeney v. Philadelphia 
Record, C.CA.Pa., 126 P.2d 53. 

31. Nev.—Thompson v. Powning, 
15 Nev. 195. 

N.C.—Crnwford v. Barnes, 24 S.E. 
670, IIS N.C. 912. 

32. Ala.—^Hogg V. Dorrah, 2 Port 
212 . 

Mass—Sillars v. Collier, 23 N.E. 
723, I’Dl Mass. 50, 6 L.R.A. 680. 

33. Okl —Tulsa Tribune Co. v. 
Kight, 50 P.2d 350, 174 Okl 359. 

S.C.—Jackson v. Record Pub. Co., 
178 SE. 833, 175 S.C. 211. 

Palse statements as to voting record 
Ky.—Shields v. Booles, 38 S.W.2d 
677, 238 Ky. 673. 

G'reed 

The publication of charge that 
congressman’s vote in opposition to 
Lease-Lend Bill was motivated by 
greed, assuming that such charge 
could be implied from language 


used, would not necessarily be libel¬ 
ous, since there is greed other than 
that which advances personal for¬ 
tune —Hall V. Binghamton Press 
Co, 33 NY.S.2d 840, <847, 263 App 
Div. 403, 760, affirmed '70 N.E.2d 537, 
296 N.Y. 714. 

Voting against wishes of constitu¬ 
ents 

“It is not disgraceful or odious 
for a Congressman to vote against 
the wishes of the ma 3 ority of his 
constituents if he honestly believes 
his position to be right,” and pub¬ 
lication of charge that congressman 
has voted in opposition to wishes of 
majority of his constituents was not 
“libelous.”—^Hall v. Binghamton 
Press Co., supra 

34. Cal.—Eva v. Smith, 264 P. 803, 
89 Cal App. 324. 

N.Y.—Hall V. Binghamton Press 
Co., 33 N.Y.S2d 840, 263 App Div. 
403, affirmed 70 N.E.2d 637, 296 N. 
Y. 714—^Devany v. Shulmah, 53 N. 
YS2d 401, 403, 184 Misc. 613, af¬ 
firmed 59 N.Y.S,2d 401, 269 App. 
Div. 1022. 

35. U.S.—Sweeney v. Caller-Times 
Pub. Co, D C.Tex., 41 P.Supp. 163. 

36. U S.—Sweeney v. Schenectady 
Union Pub. Co., C.C.A.N.y., 122 F. 
2d 288, affirmed 62 S.Ct. 1031, 316 
U.S. 642, 86 L,Ed. 1727, rehearing 
denied 62 S.Ct. 1266, 316 U.S. 710, 
86 L.Ed. 1776. 

Ikibelous per se 

A false statement in newspaper 
that congressman opposed appoint¬ 
ment of certain person as federal 
judge because such person was a 
Jew and because he had not been 
born in the United States was libel¬ 
ous per se, where Jews made up 
sizeable portion of population in 
part of territory in which newspaper 
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circulated —Sweeney v. Schenectady 
Union Pub. Co., supra. 

37. U S —Sweeney v. Capital News 
Pub. Co., D.C.Idaho, 37 F.Supp 
355. 

Ohio.—Sweeney v. Beacon Journal 
Pub. Co., 35 N.E 2d 471, 66 Ohio 
App. 475, appeal dismissed 34 N. 
E2d 764, 13.8 Ohio St. 330. 

Tenn.—Sweeney v. Newspaper 
Printing Corporation, 147 S.W.2d 
406, 177 Tenn. 196. 

Opposition to Jews 

Statements in newspaper article 
that a hot behind-the-scenes fight is 
raging in Democratic congressional 
ranks over efforts to prevent ap¬ 
pointment of a Jewish judge and 
that plaintiff, a congressman and a 
member of the Ohio bar, opposed 
the appointment of a certain named 
individual as a judge of federal dis¬ 
trict court on ground that he was 
“a Jew, and one not born in the 
United States” was not “libelous per 
se” even if false.—Sweeney v. Pat¬ 
terson, 128 P.2d 457, 7-6 U.S App.D.C. 
23, certiorari denied 63 S.Ct. 160, 317 
U S 678, 87 .L.Ed. 544. 

38. U.S.—Sweeney v. Philadelphia 
Recoi;d Co., C.C.A.Pa., 126 F.2d 53. 

No duty iu law or fact 
As member of United States 
house of representatives has no duty 
in law or fact in connection with 
appointment of federal district 
judge, a statement in newspaper ar¬ 
ticle that he opposed appointment to 
such office because of proposed ap¬ 
pointee’s race, religion or place of 
birth is not libelous.—Sweeney v. 
Caller-Times Pub. Co., D.C.Tex., 41 
F.Supp. 163. 

33. U.S.—Sweeney v. Caller-Times 
Pub. Co, supra. 
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say that a candidate seeks to interject a religious 
issue into a campaign has been held not libelous.^® 
Members of city council. The rule under con¬ 
sideration has been applied to imputations affecting 
members of the city council.'^t 

§ 43. - Merchants, Tradesmen, and Man¬ 

ufacturers 

Unauthorized imputations against the character or 
standing of a merchant, tradesman, manufacturer, or 
other business man are ordinarily libelous or slanderous. 

Every willful and unauthorized imputation, spo¬ 
ken, written, or printed, which imputes to a mer¬ 
chant, manufacturer, or other business man, con¬ 
duct which is injurious to his character and stand¬ 
ing as a merchant, manufacturer, or business man, 
is libelous or slanderous as the case may be .'^2 
order to be actionable, however, without proof of 
special damages the words must contain an impu¬ 
tation such as is necessarily hurtful in its effect on 
plaintiff’s business and must touch him in his spe¬ 
cial trade or occupation.^3 Where two or more 


§ 44 

persons have been engaged in business together on 
have had business relations with each other, a no¬ 
tice by one of such parties announcing the disso¬ 
lution or cessation of such business relations is not 
actionable where the publication contains nothing 
more than is necessary to accomplish its purpose.'^^ 
However, if the notice goes farther and impugns 
the character or reputation of the party or re¬ 
flects on him in such a manner as injuriously to 
affect him in his business, the notice then becomes 
actionable per se.^^ 

§ 44. - Physicians and Dentists 

Words imputing to a physician Or dentist a want 
of professional skill or knowledge, or negligence or mis¬ 
conduct in his professional capacity, are actionable per 
se. 

As a general rule words imputing to a* physician 
or dentist a want of professional skill or knowl¬ 
edge, or negligence or misconduct in his profes¬ 
sional capacity, are actionable in themselves on the 
ground of presumed damage, whether oral'^® or 


40. N.Y.—Devany v. Shulman, 53 N. 
Y.S-2d 401, 184 Misc. 613, affirmed 
o9 ]Sr.YS2d 401, 269 App.Div. 1022. 

41. Cal.—Jarman v. Bea, 70 P. 216, 
137 Cal. 339. 

Minn.—Petsch v. Dispatch Printing 
Co., 41 N.W. 1034, 40 Minn. 291. 
Statements held not libelous per se 
Mo.—Davis V. Missourian Pub. 
Ass’n, 19 S.W.2d 650, 323 Mo. 695. 

42. U S.—Montgomery Ward & Co. 
V. McGraw-Hill Pub. Co, CCA. 
Ill., 146 F.2d 171. 

Cal.—Rosenberg v. J. C. Penney Co., 
86 P.2d 696, 30 Cal.App.2d 609. 
N.Y —Cohen v. Eisenberg, 19 N.Y. 
S.2d 678, 173 Misc. 1089, affirmed 
24 NY.S.2d 1004, 260 App.Div. 

1014, reargument denied 25 N.Y. 
S.2d 995, 261 App.Div. 890—Schin- 
zel v. Vuyk, 213 N.Y.S. 135, 126 
Misc. 20 i. 

N.C.—Broadway v. Cope, 179 S E. 
452, 208 N.C. 85. 

Pa.—Will V. Press Pub. Co.. 164 A. 
621, 309 Pa. >539—Diamond v. 

Krasnow, 7 A.2d 6'5, 136 Pa.Super. 

68 . 

Va.— €orpus Juris quoted in ‘James 
V. Haymes, 168 SE 333, 336, 160 
Va. 253. 

36 .C.J. p 1188 note 53. 

Price cutting 

(1) In suit for slander, declaration 
alleging that defendant published 
statement that plaintiff had been 
cutting prices to many garages, 
fleets, or dealers, that plaintifl! had 
been buying merchandise from job¬ 
bers and reselling below cost just 
to hold the business, that various 
jobbers had cut plaintiff off on open 
account basis, and that jobbers had 


refused to sell merchandise to plain¬ 
tiff, stated a cause of action.—Mey- 
erson v. Hurlbut, 98 P.2d 232, 68 
AppDC. 360, 118 AL.R. 313, certio¬ 
rari denied Hurlbut v. Meyerson, 59 
S.Ct. 69, 305 US 610, S3 L.Ed. 388. 

(2) Publication that grocery com¬ 
pany was “price wrecker’* would be 
libelous per se if jury should find 
that vicious meaning of such words 
was intended to be conveyed, since 
vicious meaning would adversely af¬ 
fect integrity and good re,pute of 
grocery company by importing that 
it was a company whose customers 
would find it unreliable and unsafe 
to deal with, but would not be libel¬ 
ous if jury found that meaning was 
that plaintiff was a price wrecker or 
price cutter by honorable means.— 
King Kullen Grocery Co. v. Astor, 
291 N.Y.S. 488, 249 App.Div. 655. 

“Unfair to organized labor** 
Publication of false statement 
that employer engaged in manufac¬ 
ture and sales of products to pub¬ 
lic is unfair to organized labor, is 
libelous per se.—Consolidated Ter¬ 
minal Corporation v. Drivers, 
Chauffeurs & Helpers Local Union 
639, D.C.D.C., 33 P.Supp. 645. 

43. Va.—Corpus Juris quoted in 
James v. Haymes, 16*8 S.E. 333, 
336, 160 Va. 253. 

36 C.J. p 11S9 note 54. 

“Trade talk** 

(1) Mere “trade talk” is not libel¬ 
ous per se.—Johnson v. Finance Ac¬ 
ceptance Co. of Georgia, 1*59 So. 364, 
118 Fla. 397. 

(2) Dry cleaners* advertisement 
that garments cleaned at half price 
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are only half cleaned did not consti¬ 
tute defamation of competitor which 
had been offering half price for sec¬ 
ond garment, and advertisement was 
not actionable per se.—Shaw Clean¬ 
ers & Dyers v. Des Moines Dress 
Club, 245 N.W. 231, 215 Iowa 1130, 
86 A.L.R. 839. 
laibel held not shown. 

A published article that a named 
monsignor, as special conciliator of 
department of labor, had been given 
the “run-around” by merchandising 
company and had no chance to con¬ 
ciliate was not libelous as being 
reasonably calculated to offend the 
Catholic people large numbers of 
whom were company’s customers so 
that they would cease to do busi¬ 
ness with it.—Montgomery Ward & 
Co. V. McGraw-Hill Pub. Co., C.C. 
A.I11., 146 P.2d 171. 

44. Iowa—Quinn v. Prudential Ins. 
Co., 90 N.W. 349, 116 Iowa ‘522 

Mo.—Baldwin v. Walser, 41 Mo.App. 
243. 

45. Cal —T»nini v, Cevasco, 46 P- 
103, 114 Cal. 266. 

La.—^Warner v. Clark, 13 So. 203, 
45 La.Ann. 863. 21 L.R.A. 502. 

46. N.Y.—Loewmthan v. Beth Da¬ 
vid Hospital, 9 NY.S.2d 367. 

36 C.J. p 1187 note 24. 

Drunkenness 

Charge that doctor was drunk 
when needed and unable to attend 
IS slanderous per se.—^Amick v. 
Montross, 220 NW. 51, 206 Iowa 61, 
58 A.LR. 1147. 

Charge of drunkenness as actionable 
generally when made in connec¬ 
tion with business or profession 
I see infra § 51. 
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written.^'^ Thus to refer to a physician in his pro¬ 
fessional capacity as a ''quack/^ is defamatory as 
a matter of law.*^® However, to charge a physician 
merely with want of skill, ignorance, neglect, or 
misconduct in a particular case has been held not 
actionable per se,^^ unless the charge is of such 
gross professional incapacity or misconduct as 
amounts to an imputation of general unfitness or 
incompetency.S^ A charge that a physician has 
caused the death of a patient, in one of several in¬ 
stances, is aclionable.^^ 

On the other hand, in order to be actionable per 
se, the words must impute to a physician the pres¬ 
ence of some quality detrimental, or the absence of 
some quality essential, to the practice of his pro¬ 
fession or standing therein,^^ and it is necessary 
that the words actually touch him in his profes¬ 
sion as a physician. Jt has been held that it is 
not enough that the language disparages him gen¬ 
erally, 54 or that his general reputation is thereby 


affected.55 There is authority to the eflfect that 
words written of a physician in some capacity oth¬ 
er than his professional capacity are not actionable, 
even though tending to injure him in his profes- 
sion.53 It has been held that in order for words 
charging a physician with misconduct to be action¬ 
able as touching him in his profession, it is not 
necessary that the misconduct should be charged as 
having been committed by plaintiff while acting as 
a physician or in connection with his practice.57 

§ 45. - Private Employees 

Ordinarily any words tending to disparage a private 
employee in respect of his employment are actionable. 

Ordinarily any words, written or oral, tending to 
disparage a person in his employment or imputing 
to him such acts or conduct as injuriously to affect 
him therein are actionable.58 Thus it has been held 
actionable per se to utter or publish words imput¬ 
ing want of veracity,59 dishonesty, and lack of in¬ 
tegrity,50 or unreliability and unworthiness of 


47. D.C.—De Savitsch v. Patterson, 
159 F.2d I'O. 

X,Y.—Sherman v. International 
Publications. 212 NT.S. 478. 214 
AppDiv 437. 

36 C.J. p 11S7 note 25. 

** Apprenticeship” 

Newspaper statement that duly 
licensed physician has come to com¬ 
munity “apparently to complete a 
medical and surgical apprentice¬ 
ship” is reflection on his profession¬ 
al attainments and libelous per se 
—Spano V. Orange County Inde¬ 
pendent Corporation, 275 NY.S. :818, 
243 App.Div. 537. 

43. Kan.—Brinkley v. Fishbein, 8 
P.2d 318, 134 Kan. 833. 

36 C.J. p 1187 note 26. 

49. Wash.—Blende v. Hearst Pub¬ 
lications, 93 P.2d 733, 200 Wash. 
426, 124 A.L..R. 549. 

36 C.J. p 1187 note 27. 

50. Wash —Cfoipns Juris cited in 
Blende v. Hearst Publications, 93 
P.2d 733, 736, 200 Wash. 426. 124 
A.L.R. '549. 

3-6 C.J. p 1187 note 28. 

51. Ohio.—Mauk v. Brundage, 67 N. 
E. 152, 68 Ohio St. 89, 62 L.R.A. 
477. 

36 C.J. p 1187 note 29. 

52. N.Y,—De Pasquale v. West¬ 
chester Newspapers, 8 N.Y.S.2d 
829. 170 Misc. 268. 

Tair criticism 

An article “dusting off” and 
"‘shooting holes” in arguments of 
psychiatrist who published articles 
ou banal effects of radio daily seri¬ 
als or “soap operas” on millions of 
listeners, to effect that psychia¬ 
trists' findings -were “sensational,” 
that they were not “scientific ap¬ 


proaches,” that “the radio has no 
room for casuistry,” and that 
psychiatrist “has no evidence, and 
has, therefore, proved nothing,” was 
not “libelous per se.”—Berg v. 
Printers’ Ink Pub. Co. D.C.N.Y, 54 
F.Supp 796, affirmed, C C.A., 141 F. 
2d 1022. 

Itelationship of doctor to another 
Newspaper article, stating that 
doctor was husband of attorney 
sought to be prevented from repre¬ 
senting injured person suing for in¬ 
juries because injured person was 
dazed when he signed retainers, was 
held not libelous.—Siegel v. Sun 
Printing & Publishing Ass’n, 223 N 
Y.S. 549, 130 Misc. IS. 

53. N.Y.—De Pasquale v. West¬ 
chester Newspapers, *8 N.Y. S. 2d 
829, 170 Misc. 268. 

36 C.J. p 1187 note 30. 

54. Ind.—Divens v Meredith, 47 N. 
E. 143, 147 Ind 693. 

55. Ind.—^Divens v. Meredith, su¬ 
pra. 

56. Ind.—^Divens v. Meredith, su¬ 
pra. 

57. Mass.—Morasse v Brochu, 25 
N.E. 74, 1*51 Mass. 567, 21 Am.S. 
R. 474, 8 L.RA. 524. 

58. Cal.—Von Stein v. Hardie, 288 
P. 680, 105 Cal,App. 780. 

Ill—Cavanagh v. Elliott, 270 Ill. 
App 21. 

Ky.—iLouisville Taxicab & Transfer 
Co. V. Ingle, 17 S.W.2d 709, 229 
Ky. 67S, 66 A.L.R. 1497. 

36 C.J. p 1189 note 57. 

Abuse of church afidliations 
Article delivered to president of 
plaintiff’s employer stating that 
plaintiff was using church of presi¬ 
dent to influence people to drop in- 
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surance with writer's company and 
take insurance from plaintiff was 
held libelous per se.—Malouf v 
Metropolitan Life Ins. Co., 283 P 
106'5, 75 Utah 17'5. 

Flagrant insubordination 
Statement allegedly made in jus¬ 
tification of bank's action m dis¬ 
charging employee that he had ad¬ 
mitted falsifying his expense ac¬ 
count and had been guilty of fla¬ 
grant insubordination was libelous 
and slanderous per se in so far as 
it related to his qualifications as an 
employee, although the word falsify 
was not understood as implying a 
criminal act.—^Washer v. Bank of 
America Nat. Trust & Savings 
Ass'n, 136 P.2d 297, 21 Cal,2d 822, 
156 A.L.R. 1338. 
luefflciency and ludlffereuce 

Statements that an employee was 
inefficient, careless, and indifferent 
and lacked ability were actionable 
per se.—Chambers v. National Bat¬ 
tery -Co., DC.Mo., 34 F.Supp. 834. 

59. Ind—Over v. Schiffiing, 26 N.E 
91, 102 Ind. 191—^Hake v. Brames, 
95 Ind 161. 

60. Ala.—Ripps V. Herrington, 1 
So.2d ‘899, 241 Ala. 209. 

■Cal.—Draper v. Heilman Commer¬ 
cial Trust & Savings Bank, 263 P. 
240, 203 Cal. 26. 

N".J —^Vail V. Pennsylvania R. Co, 
136 A. 425, 103 N.J Law 213. 
Tex—West Texas Utilities Co. v. 

Wills, Civ.App., 164 S.W.2d 405. 

36 C J. p 1189 note 59. 

Discharged for shortage 
Store manager's statements to 
customers that clerk had been dis¬ 
charged because of shortage m 
store were slanderous per se enti- 
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trust.61 So words imputing insanity are actionable 
per se, when spoken or written of one occupying a 
position of trust and confidence, in relation to his 
position,62 and statements that one has a conta¬ 
gious disease may be actionable where made with 
reference to an employee having contact with the 
general public.66 

On the other hand, a private employee may not 
recover for libel or slander affecting him in his 


§ 45 

employment where the language used is not de¬ 
famatory in an actionable sense of the term,64 
where the language used is not applied to plain¬ 
tiff, 6 5 or where the words have no tendency to 
prejudice him in respect of his particular employ- 
ment66 It has been held not libelous per se for 
a creditor to send a written communication to the 
debtor’s employer for the purpose of coercing, or 
securing aid in, the payment of debt,67 although 
there is authority to the contrary.®S 


tling clerk to recover against man¬ 
ager, notwithstanding statementf 
may have been made without mal¬ 
ice.—Great Atlantic & Pacific Tea 
Co. V. Majure, 167 So. 637, 176 Miss 
356. 

Incident of employment 

(1) An employee’s compensation 
under Workmen’s Compensation Act 
for injury sustained, his union ac¬ 
tivities and associations, and his 
right to remain in employer’s em¬ 
ployment and receive wages during 
disability because of such inj’ury are 
parts of, and incident to, his em¬ 
ployment, trade, occupation, or call¬ 
ing within rule that false charges of 
fraud, indirect dealings, or incapaci¬ 
ty tending to injure accused in his 
trade, occupation, employment or 
business are slanderous per se — 
West Texas Utilities Co v. Wills. 
Tex.CivApp, 135 S W.2d 138. 

(2) A utilities company’s chief 
engineer’s statement, falsely and 
maliciously accusing electrical 
switchboard operator in company’s 
employ with faking injury to de¬ 
fraud employer and workmen’s com¬ 
pensation insurance carrier, was 
slanderous per se as injuriously af¬ 
fecting such employee in his busi¬ 
ness, trade or calling, so as to en¬ 
title him to recover general damag¬ 
es from company.—^West Texas 
Utilities Co V. Wills, supra. 

61. N.Y.—Flaherty v. New York 

Times Co., 96 N.Y.S. 381, 109 App. 

Div. 4S9. 

36 C.J. p 1189 note 60. 

Carelessness in handling shipments 

Under statute defining a libel, 
statement in corporation's letter of 
dismissal sent to employee, that 
corporation was obliged to dis¬ 
charge employee because of inex¬ 
cusable carelessness on employee’s 
part in handling shipments, was, if 
false, libelous -per se as tending to 
deprive employee of benefits of pub¬ 
lic confidence and prej'udicing him in 
his means of obtaining a livelihood 
—‘Chambers v. National Battery Co., 
D.C.Mo., 34 FSupp. 834. 

62. N.Y.—Moore v. Francis, 23 N. 

E. 1127, 121 N.Y. 199, 18 Am.S R. 

810, 8 L.RA 214. 

63. Tex.—Scheidler v Brochstein, 

Civ.App., 73 S.W.2d 907. 


Waitress 

Petition alleging that defendant 
3tated in presence of others that 
plaintiff, a waitress, had a disease 
which she was going to spread and 
give to defendant’s husband, stated 
cause of action for slander, al¬ 
though neither pleading nor proof 
showed that words were understood 
by hearers as meaning a venereal 
disease, since words imputed to 
plaintiff an incapacity in pursuit of 
her vocation as waitress by directly 
charging she was infected with a 
contagious disease —Scheidler v. 
Brochstein, supra. 

64. Ill.—Marsh v. National Lock 
Co , 10 N.E 2d 409, 291 Ill.App. 622 
—Creitz V. Bennett, 273 Ill.App. 
88 . 

La.—Lyons v. H. K. Ferguson Co, 
App., 16 So 2d 587. 

Mont.—^Woolston v Montana Free 
Press, 2 P2d 1020, 90 Mont. 299. 
N.C—Satterfield v. McLellan Stores 
Co., 2 SE.2d 709, 215 N.C. '582. 
Tex.—Gartman v. Hedgpeth, 157 S. 
W2d 139, 138 Tex. 73, 138 A.L.R. 
666 . 

36 C.J. p 1189 note 57 [b]. 

“Agitators” 

(1) Published letter, charging 
certain employees with being agita¬ 
tors who by their agitation were 
breaking up morale of company’s or¬ 
ganization and forcing superintend¬ 
ent to abandon his position, was 
held not actionable as being libelous 
per se as the employees had a right 
to “agitate” if dissatisfied —Decker 
V. Kentucky Coke Co., 276 S.W. 1092, 
211 Ky. 66. 

(2) Where agent or officer of cor¬ 
poration made oral statement that 
employee “is a labor agitator, is 
an undesirable employee, is ineffi¬ 
cient, careless, and indifferent, and 
lacks ability, and w^orst of all is 
sympathetic to union activities, and 
the organization of employees,” por¬ 
tions of statement referring to em¬ 
ployee as a labor agitator and to 
his union activities were not slan¬ 
derous per se.—Chambers v. Nation¬ 
al Battery Co., D.C.Mo., 34 F.Supp. 
834. 

Refusal to ‘^lay ball” with boss 
Oral statements by officer or 
agent of corporation, that employee 
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“shipped some batteries wrong” and 
that employee “won't play ball with 
me and that is the reason I dis¬ 
charged him,” were not slanderous 
per se.—Chambers v. National Bat¬ 
tery Co., supra. 

65. Ky.—Decker v. Kentucky Coke 
Co, 276 S.W. 1092, 211 Ky. 66. 

66. Va.—M. Rosenberg & Sons v. 
Craft, 29 S.E 2d 375, 182 Va. 512, 
151 A.L.R. 1095. 

36 C.J. p 1189 note 63. 

Pootball coach 

Criticism of football team was 
held not so to reflect on coach's 
ability as to be actionable.—^Hoep,p- 
ner v. Dunkirk Printing Co., 172 N. 
E. 139, 254 N.Y. 95, 72 A L.R. 913. 
Radio operators 

Steamship company’s letter sent 
to federal radio commission for pur¬ 
pose of having radio operators dis¬ 
ciplined and protesting operators’ 
conduct in demanding new employ¬ 
ment contracts just at sailing time 
of vessel was held not libelous per 
se, since tenor thereof did not hold 
operators up to ridicule or con¬ 
tempt, or charge them with dishon¬ 
esty or general unfitness for their 
calling.—Alagna v. New York & 
Cuba Mail S. S. Co., 279 N.Y.S. 319, 
155 Misc. 796. 

Stenographer 

Words allegedly spoken to plain¬ 
tiff by clerk in store, including 
“Why, your credit is no good, you 
don’t pay your bills” and “You owe 
too many bills in town,” were held 
not slanderous per se as tending to 
injure plaintiff in her occupation as 
stenographer.—Liebel v. Montgom¬ 
ery Ward & Co, 62 P.2d 667, 103 
Mont. 370. 

67. La.—Quina v. P^-oberts, App, 16 
So.2d 558. 

68. N Y.—^Keating v- Conviser, 220 
NY.S. 874, 219 App.Div 836, af¬ 
firmed 159 N.E 680, 246 N.Y. 632. 

l^etter to telephone operator’s em¬ 
ployer, stating that she was delin¬ 
quent in paying for clothing bought 
on credit, and requesting employer 
to speak to her about the matter, 
was held libelous per se.—Keating 
V. Conviser, 220 N.Y S. 874, 219 App. 
Div. '836, affirmed 159 N.E. 680, 246 
N.Y. 632. 
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I 46 , - Real Estate and Advertising 

Agents 

It is ordinarily actionable per se to make statements 
tending to injure a real estate or advertising agent in 
his occupation. 

A publication containing an imputation on a real 
estate^^ or advertising'^^ agent, touching him in 
his business, may be actionable per se. 

§ 47 , -Teachers 

Written or oral statements charging a teacher with 
conduct or qualities showing his unfitness for his pro¬ 
fession may be actionable. 

A statement charging a person with incompe¬ 
tency or want of ability as a teacher, or charging 
him with such acts or conduct as to show that he 
is unfit to be a teacher, is ordinarily actionable, 
whether oral'^2 or written.'^S However, in order to 
have this effect the publication must impute to 


plaintiff the lack of some one of the qualities or 
qualifications which are the prerequisites to the due 
fulfillment of his duties as a school teacher,74 and 
a teacher may not recover in libel or slander for 
language not actionably defamatory,'^5 as where 
the statements are vexatious and ill-natured with¬ 
out being libelous,or where there is merely a 
general criticism of a teacher's mental attitude as 
divergent from that of the school board.'^'^ 

§ 48. - Miscellaneous Occupations 

Derogatory imputations tending to injure various 
persons in their occupations have been held to be ac¬ 
tionable per se. 

Derogatory imputations are ordinarily actionable 
per se where they tend to injure in his business, 
profession, or other occupation an actor,auc¬ 
tioneer,a baker,so a blood donor,Si a butcher or 
meat dealer,S2 and, likewise, according to the ju- 


69. Ga —Pledg-er v. State, 3 S E 
320, 77 Ga 242. 

N C —Paul V National Auction Co., 
lOio S.E. SSI, 181 N.C. 1. 

Trand 

Accusing one engaged in develop¬ 
ment of a real estate enterprise, em¬ 
bracing colonizing and sale of stock, 
of fraud was libelous per se.—^Her¬ 
nando Plantation Co. v. Slovak 
Press, 228 N.T.S. 194, 223 App.Div. 
286. 

70. Ill—MacDonald v. Lord, 27 Ill. 
App. 111. 

Publicity agent 

Statement that bar association’s 
publicity agent, after being dis¬ 
charged, unauthonzedly continued 
to use association’s stationery, re¬ 
sulting in misleading people, was li¬ 
belous per se as tending to injure 
agent in her occupation and as ex¬ 
posing her to obloQuy.—Bates v. 
Campbell, 2 P.2d 3S3, 213 Cal. 438 
71- Ark.—Ottinger v, Ferrell, 287 
S.W, 391, 171 Ark. 10S5. 

72. Ohio—Mulcahy v. Deitrick, 176 
N.E. 4S1, 39 Ohio App. 65. 

36 C.J. p 1189 note 66. 

Immorality 

Accusations, concerning morality 
of school principal and his attitude 
towards, and conduct with, girls of 
school, were prima facie slanderous 
per se, as tending to show his un¬ 
fitness, and to destroy his standing 
in his profession, rendering allega¬ 
tion or proof of special damage in 
action for slander unnecessary.— 
Thompson v. Bridges, 273 S.W. 529, 
209 Ky. 710. 

73. Ky.—Paducah Newspapers v. 

Bratcher, IIS S.W.2d 178, 274 Ky. 

220 . 

N.C.—Stevenson v. Northington, 169 
S.E. 622, 204 N.C. -BOO. 

36 C.X p 1189 note 67. 


Unladylike conduct 

Affidavit by superintendent of 
schools stating that schoolteacher 
had been guilty of unladylike con¬ 
duct and conduct unbecoming to 
schoolteacher, and was unfit to 
teach in school, was libelous on its 
face.—^Higbee v. Owens, '7 F.2d 854, 
155 Okl. 93. 

74. Mont.—Paxton v. Woodward, 78 
P. 21'5, 31 Mont. 195, 107 Am.S R 
416. 

36 C.J. p 1190 note 6'8. 

75. Del.—Snavely v. Booth, 176 A. 
649, 6 W.W.Harr. 378. 

Minn.—Cleary v. Webster, 212 N.W. 

898, 170 Minn. 420. 

N.T.—Sack V. New York Times Co., 
'56 N.T.S.2d 794, affirmed 59 N.T.S. 
2d 8SS, 270 App.Div. 401. 

N.C.—Scott V. Harrison, 2 S.E.2d 1, 
215 N.C. 427. 

Mere effort to collect bill 

Schoolteacher was not entitled to 
recover damages for slander in ab¬ 
sence of showing of special dam¬ 
ages where nothing appeared more 
than an effort to collect money 
claimed to be due from schoolteach¬ 
er by words and acts in no way de¬ 
famatory, and annoyance of school¬ 
teacher by unreasonably persistent 
efforts to make the collection.— 
Cussler v. Wilson’s Leading Jewel¬ 
ers, 291 N.T.S. 511, 249 App.Div. 

712. 

76. Del.—-Snavely v. Booth, 176 A. 
649, 6 W.W.Harr. 378. 

77. Del.—Snavely v. Booth, supra. 
Sex education 

School board members* published 
communication, stating that school 
superintendent advocated teaching 
of birth control to its extreme lim¬ 
it and teaching of best methods of 
contraception to secondary school 
children, thus plainly advocating 
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teaching of sex matters largely 
from viewpoint of protection from 
results of immorality, minimizing 
any teaching of morality itself, was 
not actionable defamation.—Snavely 
V. Booth, supra. 

78. U.S.—Gardella v. Log Cabin 
Products Co., C.C.A.N.Y., '89 F.2d 
891. 

36 aJ. ip 1190 note 69. 

79. N.T.—Jackson v. Consumer 
Publications, 11 N.T.S.2d 462, 2-56 
App.Div. 708. 

36 C.J. p 1190 note 70. 

80. Conn —^Petrucelli v. Catapano, 
139 A. -634, 107 Conn. ‘122. 

81. Pa.—Smith v. Kennedy, Com. 
PL, 41 Lack.Jur. 21. 

Disease 

Accusation that a professional 
blood donor has a social disease is 
actionable per se as tending to in¬ 
jure him in his occupation.—^Smith 
V. Kennedy, supra. 

82. N-C—Broadway v. Cope, 179 S 
E. 452, 208 N.C. i85. 

Bad meat 

False statement that butcher, op¬ 
erating meat market, had butchered 
a mad-dog bitten cow, was action¬ 
able per se.—Broadway v. Cope, su¬ 
pra. 

Noiukoslier meat 

(1) Defendant’s false statement 
in presence of others in kosher meat 
market that non-kosher meat and 
goods were sold there was action¬ 
able per se because the words tend¬ 
ed to injure proprietors in their 
business.—Cohen v. Eisenberg, 19 N. 
T.S.2d 678, 173 Misc. 1089, affirmed 
24 N.T.S.2d 1004, 260 App.Div. 1014, 
reargument denied 25 N.T.S.2d 995, 
261 A'pp.Div. 890. 

(2) Complaint alleging that plain¬ 
tiff was kosher meat dealer and 
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dicial decisions, a chauffeur,^3 a domestic,34 a dress 
designer,35 a farmer,®^ a gamekeeper,37 a horse 
breeder,38 an insurance agent or examiner,39 a 
jeweler,30 a local manager of a business enter¬ 
prise,a master of a ship,92 a newspaper dealer,93 


§ 

a painter,94 a producer,a lecturer on hygiene,9® 
a milkman,97 a salesman.98 a ticket agent,99 a 
trained nurse,^ an undertaker,^ or a person engaged 
in some other particular occupation.® 

Hotel and boarding house keepers. An imputa- 
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damaged by advertisement repre¬ 
senting plaintiff as selling defend¬ 
ant’s bacon, a non-kosher item, stat¬ 
ed cause of action.—Braun v. Arm¬ 
our & Co., 173 N.E. 845, 254 N.T 
514. 

83. Ky —Louisville Taxicab & 
Transfer Co. v. Ingle, 17 S.W.2d 
709. 22D Ky. 578, 66 A L.R 1497 

84. N.Y.—Lynott v. Pearson, 122 N 
Y.S. 986, 138 App.Div. 306. 

85. N.Y.—Kuhn v. Veloz, 299 N.Y. 

S. 924, 252 AppDiv. '515. 

Calling a dress designer a “seam¬ 
stress” may be actionble and war¬ 
rant recovery, but only if special 
damages are shown.—^Kuhn v. Ve¬ 
loz, supra, 

30 , Qa.—Spence v. Johnson, 82 S E. 
646, 142 Ga. 267, Ann.Cas.l916A 
1195. 

Wis.—Stevens v. Morse, 201 N.W. 

815, 185 Wis. 500. 

“Business” 

Conduct of general farming busi¬ 
ness constitutes “business” within 
slander statute—Tucker v. Wallace, 

3 P.2d 404, 90 Mont. 359. 

87. Eng.—Foulger v. Newcomb, L. 
R. 2 Exch. 327. 

88. Mich.—Henkel v. Schaub, 54 N. 
W. 293, 94 Mich. 542, 

N.Y.—Gideon v. Dwyer, 33 N.Y.S. 
754, 87 Hun 246. 

89. N.Y.—Hollingsworth v. Specta¬ 
tor Co., 63 N.Y.S. 2, 49 App.Div 
16. 

Libel of agents and officers of cor¬ 
porations and associations gener¬ 
ally see supra § 35. 
libel of insurance agent not shown 

(1) Where life underwriters’ as¬ 
sociation published resolutions con¬ 
demning the practices of plaintiff, 
an insurance agent, in persuading 
persons carrying insurance to cancel 
it, and take out new policies m 
plaintiff's companies, such resolu¬ 
tions charging that such practice 
was not for the benefit of the policy 
holder, and recommending that in¬ 
surance companies refuse business 
so obtained and cancel plaintiff’s li¬ 
cense, and also published in newspa¬ 
pers a statement that new insur¬ 
ance could not replace old insurance, 
with benefit to policy holders, it was 
held that plaintiff had no cause of 
action for libel.—McGee v. Collins, 
100 So. 430, 1'56 La. 291, 34 A.L.R. 
336. 

(2) Publication by insurance com¬ 
pany that insurance agency had 
been suspended was not libelous per 
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se—Towles v. Travelers Ins. Co., 
137 S.W.2d 1110, 282 Ky. 147. 

(3) Insurance company’s letters 
to policyholders, canceling policies 
procured from certain agents for 
nonpayment of premiums, were held 
not to 'be susceptible of interpreta¬ 
tion as charging agents with dis¬ 
honesty.—Phillips V. Union Indem¬ 
nity Co., CC.AS.C, 28 P.2d 701. 

90. Cal.—^Williams v. Seiglitz, 200 
P. 635, 186 Cal. 767. 

91. N.Y.—Hinrichs v. Butts, 133 N. 
TS. 769, 149 App.Div. 236. 

92. Cal.—Swan v. Thompson, 58 P. 
878, 124 Oal. 193. 

36 C.J. p 1190 note 79. 

93. Pa.—-Will v. Press Pub. Co., 164 
A. 621, 309 Pa '539. 

94. Iowa.—Vial v. Larson, 109 N. 
W. 1007, 132 Iowa 208. 

95. U.S.—Carroll v. Paramount 
Pictures, 3 P.R.D. 95. 

—Shubert v. Variety, Inc., 219 
N.Y.S. 233, 128 Misc. 428, affirmed 
224 N.Y.S. 913, 221 App.Div. 856. 
Inferior work 

The false imputation to a well- 
known producer of the production 
of an inferior work that injures his 
position as a producer in the -profes¬ 
sional and theater world is libelous 
per se.—Carroll v. Paramount Pic¬ 
tures, 3 P.R D. 95. 

Statements held not defamatory 
U.S.—Lorentz v. R. K. O. Radio 
Pictures, C.C.A.Cal., 155 P.2d 84, 
certiorari denied 67 S.Ct. i81. 

96. U.S.—^Davis V. Bakewell, Mo., 
255 F. 960, 167 C.C.A. 252. 

97 . S.C.—Miles V. Record Pub. Co., 
133 S.E. 99, 134 S.C. 462, 45 A.L.R. 
1112 . 

Disease carrier 

Charging a milkman with being 
an “importer of germs” may be li¬ 
belous per se as tending to injure j 
him in respect of his employment. 
Miles V. Record Pub. Co., supra. 

98. Ga.—George v. Georgia Power 
Co., 1'59 S.E. 756, 43 Ga.App. 596. 

Disregard of duties 

It is libelous to write a letter 
falsely stating that a salesman was 
habitually late, disregarded his du¬ 
ties, and was slovenly in appearance 
and dress.—George v. Georgia Pow¬ 
er Co., supra. 

Dibel held not shown 
Ga.—Christian v. Ransom, 183 S.E. 
89, 52 Ga.App. 218. 

99 . Cal.—Tonini v. Cevasco, 46 P. 
103, 114 Cal. 266. 
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1 . Ga.—^Adams v. Scribner, 135 S.E. 
IIG, 3'6 Ga.App. 15. 

Reception of graft 

Ga—Adams v. Scribner, supra. 

2 . N.Y.—^Holmes v Jones, 13 N.Y. 
CivProc 260. 

Zntonication 

Charging an undertaker with in¬ 
toxication is actionable per se. 

Iowa.—Corpus Juris quoted in 
Amick V. Montrose, 220 N.W. 51, 
'56, 206 Iowa 51, 58 A.L.R. 1147. 

N.Y.—^Holmes v. Jones, 13 N.Y.Civ. 
Proc. 260. 

3 . Wis.—Gross Coal Co. v. Rose, 
105 N.W. 225, 126 Wis. 24, 110 Am. 
SR. 894, 2 L.R.A.,N.S., 469, 5 Ann. 
Cas. 549. 

A coal dealer may recover dam¬ 
ages for publication of a letter ac¬ 
cusing the dealer of charging extor¬ 
tionate prices for coal during a fuel 
famine.—Gross Coal Co. v. Rose, su¬ 
pra. 

Poor credit 

(1) An imputation of poor credit 
made in respect of a stenographer 
in a law office has been held not ac¬ 
tionable as tending to injure her in 
respect of her vocation since she 
does not require extension of credit 
as a component part of the exercise 
of the vocation of stenographer.— 
Liebel v. Montgomery Ward & Co., 
62 P.2d 667, 103 Mont. 370. 

(2) Imputations affecting credit 
generally see infra § 52. 

Dibel or slander held not shown 
in respect of: 

(1) A barber.—^Vandhitch v. Al- 
' verson, 183 S.E. 105, '52 Ga.App. 308 

(2) A boxing promoter.—^Dobson 
V. Providence Tribune Co., 126 A. 
750, 46 R.I. 262. 

(3) A cotton weigher.—Walsh v. 
Bertel, 175 So. 605, 187 La. 877. 

(4) An employer.—McAuliffe v. 
Local Union No. 3, International 
Brotherhood of Electrical Workers, 
29 NY.S.2d 963. 

(5) A hat designer.—^John-Freder- 
ics, Inc., V Abraham & Straus, 39 N. 
Y.S.2d 979, appeal dismissed >51 N. 
Y.S.2d 856, 268 App.Div. 1050, re¬ 
versed on other grounds 53 N.Y-S.2d 
658, 269 App.Div. 693, appeal denied 
54 N.Y.S.2d 72-6, 269 App.Div. 766— 
Dache v. Abraham & Straus, 39 N. 
Y.S.2d 981, appeal dismissed 51 N.Y. 
S.2d 8'56, 268 App.Div. 929, affirmed 
54 N.Y.S.2d 400, 269 App.Div, 692, re- 
argument denied '54 N.Y.S.2d 727, 
269 App*Div. 755. 
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tion regarding a hotel or boarding house keeper is 
actionable per se if it reflects on the character of 
the accommodation furnished by him to the pub¬ 
lic or otherwise tends to prejudice him in his busi¬ 
ness.'^ 

§ 49. Particular Imputations 

The actionable character of particular imputa¬ 
tions is discussed in the sections immediately fol¬ 
lowing. 

Examine Pocket Parts for later cases. 

§ 50. - Fraud or Dishonesty 

It is generally actionable per se to charge a person 
with fraud or dishonesty with respect to his occupa¬ 
tion. 

Language which imputes to one fraud or want of 


integrity in his business, profession, or other oc¬ 
cupation is ordinarily actionable per se ;5 or, as the 
rule has been otherwise expressed, any charge of 
dishonesty against an individual, in connection with 
his business, whereby his character in such business 
may be injuriously affected, is actionable.^ It is 
ordinarily actionable to charge adulteration of 
goods,7 selling a substitute for the genuine arti- 
cle,s or selling diseased meats.^ However, where 
words claimed to charge fraud or dishonesty in re¬ 
spect of plaintiff’s occupation do not on their face 
constitute such a charge, they are not actionable 
per se,^^ and, where the charge of dishonesty has 
no relation to plaintiff's business or other occu¬ 
pation, it has been held not to be actionable.il A 
statement merely in disparagement of the property 
or goods of a man of business is not actionable 


(6) A janitor.—^Upshure v. Dou¬ 
bleday, Doran & Co., 37 N.T S.2d 219. 

(7) A service station proprietor. 
—Connelly v. McKay, 28 N.T.S 2d 
327, 176 Misc. 685. 

(8) A stage manager.—Miller v. 
Mix, 137 So. 742, 161 Miss. 6‘81. 

(9) A storekeeper.—Sullivan v. 
Warner Bros. Theatres, 109 P.2d 
760, 42 Cal.App.2d 660. 

(10) A woodyard keeper—Gallo¬ 
way V. Cox, 172 S.E. 761, 172 S.C. 
101 . 

4. Mo.—Patterson v. Evans, 134 S. 
W. 1030, 1-53 Mo.App. 684. 

36 C.J. p 1187 note 22, 

5. U S.—Swift & Oo. V. Gray, C.C. 
A.Cal., 101 P2d 976. 

Ala.—Ripps V. Herrington, 1 So.2d 
899, 241 Ala. 209. 

Cal.—Locke v. Mitchell, 61 P.2d 922, 
7 Oal.2d 599—Wilson v. Stockhold¬ 
ers Pub. Co., 5,2 P.2d 913, 4 Cal 2d 
724—Draper v. Heilman Commer¬ 
cial Trust & Savings Bank, 263 P. 
240, 203 Cal. 26—Gloria v. A. Co- 
lonia Portuguesa, 18 P.2d 87, 128 
Cal.App. 640. 

Ga.—Adams v, Scribner, 135 S.E. 

110, 36 GaApp. 15. 

Ill.—^Cook V. East Shore Newspa¬ 
pers, 64 N.E.2d 751, 327 IlLApp. 
559—Holz V. Alton Telegraph 
Printing Co, '57 N.E.2d 137, 324 

111. App. 1—Interstate Optical Co. 

V. Illinois State Soc. of Optome¬ 
trists, 244 IlLApp. 158. 

Ky.—Smith v. Pure Oil Co., 128 S. 

W. 2d 931, 278 Ky. 430 

La.—Cotonio v. Guglielmo, 146 So. 
11 , 176 La. 421 

Miss.—Great Atlantic & Pacific Tea 
Co. V. Majure, 167 So. 637, 176 
Miss. 356. 

Mont.—Manley v. Harer, 235 P. 757, 
73 Mont. 253. 

Neb.— Corpus Juris cited iu Mc¬ 
Laughlin V. P. W. Woolworth & 
Co., 251 N.W. 293, 294, 125 Neb. 
684. , 


N.Y.—Kirkman v. Westchester 
Newspapers, 39 NE2d 919, 287 N. 
T. 373—Cassidy v. Warner, 9 N Y. 
S 2d 295, 256 App Div. 878—Zator 
V. Nowy Swiat Pub Co., 281 N.Y. 
S. 3, 245 App.Div. 830—Hernando 
Plantation Co. v Slovak Press, 
228 N.Y.S. 194, 223 App Div. 286— 
Harry Lee Pub. Co v. Riverhead 
News, '40 N.Y.S.2d 899, 180 Misc. 
211—Rusciano & Son Corporation 
V. Mihalyfi, 1 NYS.2d 787, 165 
Misc. 932—Burnham v. Hornaday, 
223 N.Y.S. 750, 130 Misc. 207, mod¬ 
ified on other grounds 228 N.Y S. 
246, 223 App.Div. 218. 

Or.—Mannix v. Portland Telegram, 
297 P. S'50, 136 Or 474, rehearing 
denied 300 P. 350, 136 Or. 474. 

Pa—Diamond v. Krasnow, 7 A. 2 d 
6'5, 136 PaSuper. 68 . 

S.C.—Pierce v Inter-Ocean Casualty 
Co, 145 SE. 541, 148 S.C 8 . 

Tex— "West Texas Utilities Co. v. 
Wills, Civ App, 164 SW2d 405— 
West Texas Utilities Co, v. Wills, 
Civ.App., 135 S.W,2d 138—Horn v. 
White, Civ.App., 129 S.W.2d 1210 
—Scheidler v. Brochstein, Civ. 
App, 73 SW2d 907. 

Wash.—Ziebeli v. Lumbermens 
Printing Co., 127 P.2d -677, 14 

Wash.2d 261. 

Wis.—Lehner v. Associated Press, 
254 NW 664, 215 Wis. 254—Leh¬ 
ner V. Berlin Pub Co, 246 N.W. 
579, 211 Wis 119, 86 AiLR. 1284. 
36 C J p 1190 note 84. 

Charging attorney with dishonesty 
as libelous or slanderous see su¬ 
pra § 38. 

Collusion. 

Publication charging that plain¬ 
tiff, whose printing contract with 
county had expired, published fore¬ 
closure of tax hen notices through 
collusion with officials, was libelous 
per se.—Ryan y. Tribune Pub Co., 
268 P. 893, 14‘8 Wash. 295. 

Refusal to pay biUs 
Document announcing that news- 
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paper distributor refused to pay his 
debts to newspaper publisher and 
refused to consider subject with 
publisher, and reflecting on refusal 
by comparison with prompt payment 
of debts by people in community 
where document was distributed, 
was libelous per se —^Will v. Press 
Pub. Co., 164 A 621, 309 Pa. 539. 

Charge of “wrongful abstraction” 
by an employee imported dishonesty 
and impeached his integrity.—Ripps 
V Harrington, 1 So 2d 899, 241 Ala. 
209. 

e. N.J.—Empire Cream Separator 
Co. V. De Laval Dairy Supply Co, 
67 A. 711, 75 N.J.Law 207, 

36 C.J. p 1190 note S'5. 

7. Wis.—Dabold v. Chronicle Pub 
Co, 83 N.W. 639, 107 Wis. 357. 

36 C.J. p 1190 note ' 86 . 

8 . Ga.—Holmes v. Clisby, 4’5 'S.E. 
684, 118 Ga. 820. 

36 C.J. ,p 1190 note -87. 

9. Md.—Blumhardt v. Rohr, 17 A. 
266, 70 Md. 328. 

36 C.J, p 1190 note 88 . 

10 . Cal.—^Wilson v. Stockholders 
Pub. Co, 52 P.2d 913, 4 Cal. 2 d 
724 

N.Y.—Golden Buddha v. New York 
Times Co., 45 N.Y S.2d 433, 182 
Misc. 579, affirmed 48 N.Y.S.2d 327, 
267 App Div. 903. 

Pa.—Shames v. R. G. Dun & Co., '8 
Pa Dist. & Co '597. 

11 . S.C —Galloway v. Cox, 172 S.E- 
761, 172 SC. 101 . 

Complaints of landlord 
Defendant’s statements to wood- 
yard keeper, on failing to collect his 
rent, that keeper was dishonest and 
that he had found him out, were not 
actionable as injuring keeper m his 
woodyard business and in his deal¬ 
ings with his partner.—Galloway v. 
Cox, supra. 
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without proof of special damages, ^2 although if 
defendant goes beyond this and in his statement 
touches the character or reputation of plaintiff in 
his business, the charge becomes actionable,^^ 

Graft; violation of official oath. Charging a 
public officer with graft or corruption is actionable 
per se.i^ Also, a charge of a violation of an offi¬ 
cial oath is actionable.i^ 

False zveights and measures; false hooks. It is 
actionable to charge a business man with using 
false weights and measures in his business.^® An 
oral charge of keeping false books spoken of one 
whose business necessitates the keeping of books 
has been held to be actionable.^'^ It has been held 
not actionable, however, to charge a man with 
keeping false books, unless his business necessarily 
leads to dealing on credit and the keeping of books 
is incidental to his business.^S 


Particular epithets. It is generally actionable to 
say of one with respect to his trade or business that 
he is a rogue,^^ a s\vindler,20 a cheat,^^ a villain,^2 
a rascal,23 or a scoundrel,24 although it has been 
held not libelous per se to refer to one as a shark.25 

§ 51. - Insanity, Intoxication, and Lack 

of Knowledge or Skill 

Words spoken or written of a person and affecting 
him in his occupation are ordinarily actionable if im¬ 
puting insanity, intoxication, or lack of knowledge or 
skill. 

If a charge of insanity affects plaintiff in his 
profession or trade, it is actionable per se.26 Also, 
words, whether spoken or written, imputing to a 
person want of knowledge, skill, or capacity to con¬ 
duct his business or other occupation are actionable 
per se,27 but, where the alleged defamatory words 
are not so construable, they will not be actionable 


12. U.S.—^National Refininir Co v. 
Benzo Gas Motor Fuel Co, CCA. 
Mo., 20 F.2d 763, 55 A.L.R. 406, 
certiorari denied Benzo Gas Motor 
Fuel Co. V. National Refining Co., 
48 S.Ct. 157, 275 U.S. 570, 72 L.Ed. 
431. 

36 C.J. p 1190 note 89. 

Disparagement of property general¬ 
ly see infra § 270. 

13. U.S.—^National Refining Co. v. 
Benzo Gas Motor Fuel Co., C.CA. 
Mo., 20 F.2d 763, 55 ALR. 406, 
certiorari denied Benzo Gas Motor 
Fuel Co. V. National Refining Co., 
48 S.Ct. 1'57, 275 US. '570, 72 L. 
Ed. 431. 

Conn.—Petrucelli v. Catapano, 139 
A. 634, 107 Conn 122. 

36 C.J. p 1191 note 90. 

Classification 

Defamatory statements affecting 
goods of tradesmen are classified as 
statements including matter libel¬ 
ous to vendor or producer; state¬ 
ments merely as to quality of goods 
of another; statements amounting 
only to assertion of superiority of 
one’s goods over rival's.—National 
Refining Co. v. Benzo Gas Motor 
Fuel Co., C.C.A.MO, 20 F.2d 763, 55 
A Li.R 406, certiorari denied Benzo 
Gas Motor Fuel Co. v National Re¬ 
fining Co., 48 S.Ct. 157, 275 U.S. 

570, 72 L.Ed. 431. 

Prand and unfair dealing 

Placards displayed in defendant's 
show window making invidious 
comparisons of garment sold by de¬ 
fendant and that sold by plaintiff 
were libelous per se as accusing 
fraud and deception and unfair 
dealing with their customers.—Ro¬ 
senberg V. J. C. Penney Co., 86 P.2d 
696, 30 Cal.App.2d 609. 

Dirty milk 

Statements by business competi¬ 


tor that plaintiff sold filthy, dirty, 
and unhealthful milk were action¬ 
able per se, as charging violation of 
law—Kendall v. Lively, 31 P.2d 343, 
94 Colo. 483. 

14- Cal.—Gunsul v. Ray, 45 P.2d 
248, 6 Cal.App 2d 528. 

Ill.—Cook V. East Shore Newspa¬ 
pers, 64 N.E.2d 751, 327 Ill.App. 
>559. 

Ky.—'Smith v. Pure Oil Co., 128 S. 

W.2d 931, 278 Ky. 430. 

La.—Otero v. Ewing, 115 So. 633, 
1’6'5 La. 398. 

N.T.—Mildenberger v. Flemming, 
229 N.T.S. 293, 131 Misc. 919. 

N.D —Roethke v. North Dakota 
Taxpayers Ass’n, 10 N.W.2d 738, 
72 N.D. 658. 

Tex.—Express Pub. Co. v. Lancast¬ 
er, Com.App., 2 S.'W’.2d 833, re¬ 
hearing denied 3 .S.W.2d xx— 

Houston Press Co. v. Smith, Civ. 
App., 3 'S.W.2d 900, error refused. 
36 C.J. p 1191 note 91. 

15. Ga.—King v. Lewis, 4 S.E.2d 
464, 18-8 Ga. -594. 

Minn.—Gove v. Blethen, 21 Minn. 80, 
18 Am.R. '380. 

IB. N.J. — Joralemon v. Pomery, 22 
N.JJLaw 271. 

Pa.—Pfeifiy v. Henry, 112 A. 768, 
269 Pa. 533, 13 A.L.R. 1018. 

17. N.T.—Burtch v. Nuckerson, 17 
Johns. 217, 8 Am.D. 390. 

36 C.J. p 1191 note 94. 

18. N.T.—Rathbun v. Emigh, 6 
Wend. 407. 

36 C.J. p 1191 note 95. 

19. Md.—^Marshall v. Addison, 4 
Harr. & M. 537. 

36 C.J. p 1191 note 96. 

20. Ky.—Mills V. Taylor, 3 Bibb 
469. 

Or.—Davis v. Sladden, 21 P. 140, 17 
Or. 259. 


21. Ill.—Nelson v. Borchenius, 52 
Ill. 236. 

Or.—Davis v. Sladden, 21 P. 140, 17 
Or. 259. 

22. Ill.—Nelson v. Borchenius, 52 
Ill. 236. 

Md.—Marshall v. Addison, 4 Harr. & 
M. 537. 

23. Ill.—^Nelson v. Borchenius, 52 
Ill. 236. 

Ind.—Hesler v. Degant, 3 Ind. 501. 

24. Or.—Davis v. Sladden, 21 P. 
140, 17 Or. 259. 

25. Va.—Powell v. Toung, 14'5 -S.E. 
731, 151 Va. 985. 

Salesmen, of competitor 

Publication by local jeweler crit¬ 
icizing house to house salesmen of 
competing installment jewelry con¬ 
cern, and designating them as 
sharks, was not libelous per se.— 
Powell V. Toung, supra. 

26. N.T.—^Wemple v. Delano, 6’5 N. 
T.S.2d 322, 187 Misc. 710. 

Tenn.—Lackey v. Metropolitan Life 
Ins. Co.. 174 .S.W.2d 575, 26 Tenn. 
App. 564. 

36 C.J. p 1191 note 4. 

Charge of insanity as actionable 
generally see supra § 25. 

27. D.C—^De Savitsch v. Patterson, 
159 F.2d 16. 

Kan.—^Brinkley v. Fishbein, 8 P.2d 
318, 134 Kan. 833. 

Minn.—^High v. Supreme Lodge of 
the World, Loyal Order of Moose, 
7 N.W.2d 675, 214 Minn. 164, 144 
A.L.R. 810. 

Mo.— Corpus Juris cited in Heitze- 
berg V. Von Hoffmann Press, 100 
SW.2d 307, '309, 340 Mo. 265. 

N.T.—Spano v. Orange County Inde¬ 
pendent Corporation, 27*5 N.T.S. 
818, 243 App.Div. '537. 

Ohio.—Mulcahy v. Dei trick, 176 N. 
E. 481, 39 Ohio App. 65. 
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on this ground.2S Charging intoxication in con¬ 
nection with one's business or profession tends 
to challenge his qualifications and capacity, and is 
actionable. 2 9 

§ 52. - Insolvency, Bankruptcy, or Want 

of Credit 

Words imputing insolvency, bankruptcy, or want of 
credit to businessmen are usually actionable per se. 

Since the law carefully guards the credit of 
businessmen,90 words imputing to them insolvency, 
bankruptcy, or want of credit are usually actionable 
per se,9i the rule applying to anyone to whom cred¬ 
it is important in the prosecution of his business.92 
The rule applies whether the charge is against a 
corporation or a natural person,93 and whether the 
charge refers to a present or past condition.94 


Under these rules erroneous statements or reports 
issued by mercantile agencies or associations among 
businessmen for mutual protection or for the col¬ 
lection of bad debts have been held to be action¬ 
able, 95 provided the communication is not priv¬ 
ileged as discussed infra §§ 87-120, although it has 
also been held that it is not actionable per se to 
state the limit of a businessman's capital or cred- 
it.96 In the absence of knowledge of the significa¬ 
tion attached by others to the meaning of credit 
symbols used by a credit agency, the latter is not 
responsible for misinterpretation placed on its ex¬ 
planation of symbols by third persons.97 

The words, in order to be actionable per se, must 
in their common and ordinary meaning necessarily 
impute insolvency or want of credit.98 Thus it is 
not actionable to say of a businessman that he has 


Tex.—^Houston Printing Co. v. 

Jones. Civ.App.. 2S2 S W. 854. 

Wis—Stevens v. Morse, 201 N.W. 

815, 185 Wis. 500. 

36 C.J. P 1192 note 21. 

Particular occupations see supra §§ 
34-48. 

CliargizLg lack of teclmlcal traiu^ 
ing and illiteracy to a professional 
man is libelous per se.—Rusciano & 
Son Corporation v Mihalyfl, 1 N.Y. 
S.2d 787, 165 Misc. 932. 

28. Okl.—Franklin v. World Pub. 
Co„ 83 P.2d 401, 183 Okl. 507. 

W.Va—^Hunter v. Beckley Newspa¬ 
pers Corp., 40 S.E 2d 332. 

**r>rTHik witb power*’ 

Charges that a public employee 
had become “arrogant in manner 
and drunk with power” were not 
actionable.—Hunter v. Beckley 
Newspapers Corp, supra. 

29. Iowa.— Corpus Juris quoted in 
Amick V. Montrose, 220 N.W. 51, 
56, 206 Iowa 51, -58 A.L.R. 1147, 

Ky.—Louisville Taxicab & Transfer 
Co. V. Ingle, 17 S.W.2d 709, 229 
Ky. 578, 66 A.L.R. 1497. 

36 C.J. P 1192 note 22. 

Charging clergyman with intoxica¬ 
tion see supra § 39. 

30. Neb.— Corpus Juris cited in 
McLaughlin v. F. W. Woolworth 
& Co., 2ol N.W. 293, 294, 12'5 Neb. 
684. 

36 C.J. p 1191 notes 6-8. 

31. TJ.S.— MtnB. Life Ins. Co. v. Mu¬ 
tual Ben. Health & Accident 
Ass'n, C.C.A.Neb, 82 F.2d 115. 

D.C.—Meyerson v. Hurlbut, 98 F.2d 
232, 68 App.D.C. 360, 11'8 A.L.R. 
313, certiorari denied Hurlbut v. 
Meyerson, 59 S.Ct. 69, 305 U.S. 
610, 83 LEd. 388. 

' Ill.—Cforpus Juris cited in Lion Oil 
Co. V. Sinclair Refining Co., 252 
IlLApp. 92, 99. 

Ind.—Wayne Works v. Hicks Body 


Co., -55 N.E.2d 382, 115 Ind,App 

10 . 

Minn — Corpus Juris cited in Ru- 
dawsky V. Northwestern Jobbers' 
Credit Bureau, 235 N.W. 523, 525, 
183 Minn. 21. 

Neb.— Corpus Juris cited in Mc- 
iLaughlin v. F. W. Woolworth & 
Co., •251 N.W. 293, 294, 125 Neb. 
684. 

N.T.—Kitograd v. Shapiro, 39 N.T. 
S.2d 959— Corpus Juris cited in De 
Seversky v. P. & S. Publishing, 34 
N.T.S.2d 284, 285. 

Pa.—Sarkees v. Warner-West Corpo¬ 
ration, 37 A.2d 544, 349 Pa. 365. 
Tex.—Horn v. White, Civ.App., 129 
'S.W.2d 1210. 

Wis.—Judevine v. Benzies-Montanye 
Fuel & Warehouse Co., 269 N.W. 
295, 222 Wis. 512, 106 A.L.R. 1443. 
36 C.J. p 1191 note 7. 

32. Idaho.—^Pacific Packing Co. v. 
Bradstreet Co., 139 P. 1007, 25 Ida¬ 
ho 696, 51 L.R.A.,N.S., 893, Ann. 
Cas 1916D 761. 

36 C.J. p 1191 note 8. 

Traveling salesman 
While merchants were usually the 
persons libeled by charges of bank¬ 
ruptcy, particularly in the older 
cases, others were not excluded; 
and accusations of bankruptcy may 
be actionable, although brought 
against a traveling salesman, as 
against the contention that he did 
not need credit, since a traveling 
salesman is within the protection of 
the rule that the credit reputation 
of an individual is a valuable asset 
of which he may not be maliciously 
deprived without a remedy.—Ru- 
dawsky v. Northwestern Jobbers' 
Credit Bureau, 235 N.W. 523, 183 
Minn. 21. 

33. N.T.—^Moore & Munger Co. v- 
Motor Trades Pub. Co., 1*55 N.T. 
S. 929, 170 App.Dlv. 779, affirmed 
112 N.E. 1066, 217 N.T. 683. 
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Libel or slander of corporations see 
supra § '34. 

34. N.T.—Moore & Munger Co. v. 
Motor Trades Pub. Co., supra— 
Corpus Juris cited in. De Seversky 
V. P. & S. Publishing, 34 N.T S.2d 
284, 28'5. 

Fast, present, or future 
Any written words are libelous 
which impeach the credit of any 
merchant or trader by imputing to 
him insolvency or even embarrass¬ 
ment, whether past, present, or fu¬ 
ture.—Diamond v. Krasnow, 7 A.2d 
65, 136 Pa Super. 6'8. 

35. Pa,—Hartman Co. v. Hyman, 87 
Pa. Super. 358, affirmed J. Hart¬ 
man & Co. V. Hyman, 134 A. 486, 
287 Pa. 78, 48 A.L.R. 567. 

36 C.J. p 1191 note 11. 

36. Mass—^R. J. Todd Co. v. Brad- 
street Co., 148 N.E. 3-69, 253 Mass 
138. 

Okl.—N. S. Sherman Mach. Co. v. 

Dun, 114 P. 617, 28 Okl. 447. 

Tex.—R. G. Dun & Co. v. Shipp, Civ. 
App, 60 S.W.2d 502, modified on 
other grounds 91 S.W.2d 330, 127 
Tex. 80. 

37. Mass.—R. J. Todd Co. v. Brad- 
street Co., 148 N.E. 369, 253 Mass. 
138. 

38. Neb.—McLaughlin v. F. W. 
Woolworth & Co., 251 N.W. 293, 
12'5 Neb. 684. 

Pa—Sachs v. Ginsburg, Com.Pl., 91 
Pittsb.Leg.J. 217. 

36 C J. p 119? note 13. 

Innuendo unwarranted 
Where the innuendo of Insolvency 
or financial embarrassment is not 
warranted by the language used, the 
statement is not actionable as a 
charge thereof.—Marudas v. Ode- 
gard, 10 N.W.2d 233, 215 Minn. 357. 

The test as to whether analysis of 
figures of income and claims of in¬ 
surance company imported Insol- 
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been sued,^^ that judgment has been recovered 
against him,^0 that he has sold^l or mortgaged^^ 
his property, or that he has refused to pay a cer¬ 
tain promissory note,or that he has moved from 
his business premises so that they are available 
for rent.'^^ 

Relation to business. It has been held that in or¬ 
der to make words reflecting adversely on a man’s 
credit actionable, it is essential that such imputa¬ 
tions relate to or affect him in his business or 
other occupation.45 Other authorities, however, 

4. Imputations 

§ 53. Imputation of Commission of Crime 

a. In libelous form 

b. In slanderous form 

c. Immunity from punishment 

d. Place of commission 


§ 53 

have held that, where the words are such as to 
affect a man’s credit, then it is necessary neither 
to aver nor to prove that they were spoken with 
respect to the particular trade or business which 
plaintiff was pursuing.'^^ It has also been held that 
there is a distinction between plaintiffs who are 
engaged in vocations where credit is especially vi¬ 
tal and those engaged in other occupations,^*^ and 
it has been held not actionable per se to make an 
imputation of poor credit in respect of one to 
whom credit is not essential in the prosecution of 

his vocation.'^s 

AS TO Crime 

a. In Libelous Porm 

The general rule is that any written or printed 
statement falsely charging another with the commis¬ 
sion of a crime is libelous per se. 

The general rule is that any written or printed 
statement which falsjely^charges another with the 
commi ssion oj a crime is libelous per se,^^ wheth- 


vency was whether, to ordinary per¬ 
son unskilled and uninformed in 
such matters, language used 
amounted to express statement that 
insurance company was insolvent,— 
MtxiB, Life Ins. Co. v. Mutual Ben. 
Health & Accident Ass*n, C.C.A.Neh., 
82 F2d 115. 

39. La.—Giacona v. Bradstreet Co., 
20 So. 706, 45 La,Ann. 1191. 

40. n!t.—^W oodruff v. Bradstreet 
Co.. 22 N.E. 354. 116 N.Y. 217, '5 
L.B.A. So5. 

41. Mo.—^Ukman v. Daily Record 
Co., 88 S.W. 60. 189 Mo. 378. 

36 C.J. p 1192 note 16. 

42. Ga.—Dun v. Welntraub, 36 S.E, 
808, 111 Ga. 416, 50 L R.A. 670. 

Md.—Newbold v. Bradstreet, 57 Md. 
38, 40 Am.R. 426. 

When false statement as to mort- 
gage actionable 

False notice to buyer of automo¬ 
bile that bank held mortgage on 
car was libelous per se where made 
under circumstances reflecting on 
reputation of automobile dealer.— 
Eby V. Wilson, 289 S.W. 639, 315 Mo. 
1214, 50 A.L.R. 268, followed in 289 
S.W. 645, 31*5 Mo. 1214, 50 A L.R. 
268. 

43. Tex.—Hirshfield v. Ft. Worth 
Nat. Bank, 18 S.W. 743, 83 Tex. 
452, 29 Am.S.R. 660, 15 L.R.A. 639. 

44. Pa.—Sarkees v. Warner-West 
Corporation, 37 A.2d '544, 349 Pa. 
365. 

Circular advertising premises for 
rent 

Pa.—Sarkees v. Warner-West Cor¬ 
poration, supra. 

45. Ga.—Estes v. Sterchi Bros. 


Stores, 179 S.E. 222, '50 Ga.App. 
619. 

Wis.—Judevine v. Benzies-Montanye 
Fuel & Warehouse Co., 269 N.W. 
295, 222 Wis. 512, 106 A.IL.R. 1443. 

46. Minn.— Corpus Juris cited in 
Rudawsky v. Northwestern Job¬ 
bers’ Credit Bureau, 235 N.W. 523, 
•525, 183 Minn. 21. 

36 C.J. p 1192 note 20. 

47. Mont.—Liebel v. Montgomery 
Ward & Co.. 62 P.2d 667, 103 Mont. 
370. 

48. Ark.—Rachels v. Deener, 33 -S. 
W.2d 39, 182 Ark. 931. 

Mont.—^Liebel v. Montgomery Ward 
& Co., 62 P.2d 667, 103 Mont. 370. 

49. U.S.—^Hartmann v. American 
News Co., D,C.Wis., 69 F.Supp. 
736. 

Cal.—Gallagher v. Ohavalas, 119 P. 
2d 408, 48 Cal.App.2d 52—^Ray v. 
Citizen-News Co., 57 P.2d 527, 14 
CalApp.2d 6. 

Del.—Gordon v. News-Journal Co., 
176 A. 657, 6 W.W.Harr. 

Corbett v. American Newspapers, 
•5 A.2d 24-5, 1 Terry 10. 

Fla.—^Le Moine v, Spicer, 1 So.2d 
730, 146 Fla. 753. 

Ga —Brandon v. Arkansas Fuel Oil 
Co., 12 SE.2d 414, 64 GaApp. 139 
—Ivins V. Louisville & N. R. Co., 
141 S.E. 423, 37 Ga.App. 6‘84— 
Williams v. Equitable Credit Co., 
126 S.E. S'55, 33 Ga.App. 441. 

Ill.—Cook V. East Shore Newspa¬ 
pers, 64 N.E.2d 751, 327 IlLApp. 
659—Hudson v. Slack Furniture 
Co., 47 N.E.2d 502, 318 Ill.App. 15 
—Cobbs V. Chicago Defender, 31 
N.E.2d 323, 308 Ill.App. 55—Zur- 
awski V. Dziennik Zjednoczenia 
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Pub. Corporation, 2 N.E.2d 956, 
286 IlLApp. 106. 

La.—Martin v. Markley, 11 So 2d 
593, 202 La. 291. 

Neb.—^Heckes v. Fremont Newspa¬ 
pers, 13 N.W.2d 110, 144 Neb. 267. 
N.T.—Jackson v. Consumer Publica¬ 
tions, 11 N.T.S.2d 462, 256 App. 
Div. 708—Elliot V. Sinclair, 299 N. 
T.S. 324, 2»52 App.Div. 833—Gil- 
martin v. Day, 212 N.T.S. 152, 214 
App.Div. 230. 

N.C.—Jones v. Brinkley, 93 S.E 372, 
174 N.C. 23. 

Or.—Woolley v. Hiner, 100 P 2d 608, 
164 Or. 161—^Peck v. Coos Bay 
Times Pub. Co, 259 P. 307, 122 
Or. 408. 

S.C.—Smith V. Smith, 9 S.E.2d 584, 
194 S C. 247—Duncan v. Record 
Pub. Co., 143 S.E. 31, 145 S.C. 196. 
Tex.—Express Pub. Co. v. Isensee, 
Civ.App., 286 S.W. 92-6. 

Wash.—Graham v. Star Pub. Co., 
233 P. 625. 133 Wash. 387. 

Va.—James v. Powell, 152 S.E. 539, 
154 Va. 96. 

W.Va.—Colcord v. Gazette Pub. Co., 
145 S.E. 751, 106 W.Va. 419. 

36 C J. p 1192 note 26. 

Construction of language as imput¬ 
ing crime see supra § 12. 
Justification of imputation of crime 
see infra § 137. 

‘‘Malice:” 

Defined see supra § 2. 

As necessary ingredient of action 
for defamation see infra §§ 76- 
78. 

Allegations of answer in another 
action held susceptible of interpre¬ 
tation as charging criminal acts.— 
Battu V. ’Smoot, 206 N.T.S. 760, 211 
App.Div. 101. 
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er such crime is a felony^® or a misdemeanor.®^ 
In order to constitute a libel it has been held not 
to be necessary that the writing should impute an 
offense for which one may be indicted and pun¬ 
ished but under other authority an action for 
libel cannot be based on a charge of having com¬ 
mitted a crime unless it is one involving moral 

turpitude.® 3 

The libelous character of a statement is not 
changed by an equivocal suggestion that its truth 
was denied by plaintiff.®^ 

Notwithstanding the nnconstitiitionality of the 
statute creating the offense charged, because of a 
lack of uniformity in its operation or of varying 
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degrees of punishment, a charge or imputation of 
its violation may be libelous per se.®® 

b. In Slanderous Form 

As a general rule oral words charging the commis¬ 
sion of a crime involving moral turpitude or subjecting 
the person charged to an infamous punishment are ac¬ 
tionable per se. 

There has been said to be a wide divergence of 
opinion and lack of uniformity in the holdings of 
the courts on the question as to when words charg¬ 
ing a criminal offense are slanderous per se.®^ 
There are statements or decisions to the effect that 
the use of oral words imputing the commission of a 
crime®'^ or imputing the commission of a crime 
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■Careless mistake witliout actual 
malice or reckless disregard of 
plaintiff’s rights may result in libel 
for false charge of committing a 
criminal act. 

Minn.—Thorson v. Albert Lea Pub. 
Co., 251 N.W. 177, 190 Minn. 200. 
90 A.LR. 1169, 

Va—^News Leader Co. v. Kocen, 3 
S.B.2d 385. 173 Va. 9'0, 122 A.L.R 
■842. 

Infamous crime 

A publication is “libelous per se,” 
or “actionable per se,” if, when con¬ 
sidered alone without innuendo, it 
charges that a person has commit¬ 
ted an infamous crime.—Flake v. 
Greensboro News Co., 19'5 S.E. 55, 
212 N.C. 780. 

Words held not libelous per se 
Mich.—Powers v. Vaughan, 20 N.W. 

2d 196, 312 Mich. 297. 

Words held not to impute criminal 
charge 

(1) Generally. 

01.—Old Dearborn Distributing Co. 

V. Seagram Distillers Corporation, 
•5 N.E.2d 610. 288 Ill App. 79. 

Minn.—-Kervin v. News Tribune Co., 
225 N.W. 906, 178 Minn. 61. 

Mo.—Grossman v. Globe-Democrat 
Pub. Co., 149 S.W.2d 362, 347 Mo. 
869. 

N.T.—^Hays v. American Defense 
Soc., 169 N.E 380, 252 N.T. 266— 
Rossiter v. New York Press Co., 
126 N.T.S. 325, 141 App Div. 339. 
Ohio.—Sweeney v. Beacon Journal 
Pub. Co., 35 NE2d 471, -66 Ohio 
App. 475, apj'-al dismissed 34 N. 
E.2d 764. 13? Ohio St. 330. 

Wis.—^Hoan v. Journal Co., 298 N. 

W. 228, 238 Wis. 311, certiorari de¬ 
nied 62 S.Ct. 187, 314 U.S. 683, 86 
L.Ed. 547, rehearing denied 62 S 
Ct. 364, 314 U.S. 715, 86 L.Ed 
-569. 

(2) Lobbying. 

Ohio.—Bigelow v. Brumley, 37 N.E 
2d 584, 138 Ohio St. 574. 

Okl.—Fite V- Oklahoma Pub. Co., 
293 P. 1073, 146 Okl. 150. 

(3) Violation of insurance premi¬ 


um rebating statute.—Sullivan v. 
Connecticut Mut. Life Ins. Co., 88 
S.W.2d 167, 337 Mo. 10'84. 

(4) Violation of National Labor 
Relations Act, 29 U.S.C.A. § 1'51 et 
seq.—Montgomery Ward & Co. v. 
McGraw-Hill Pub. Co., C.C.A.I11., 146 
F.2d 171. 

50. La.—Sanders v. Times-Picay- 
une Pub. Co., 123 So. 804, 168 La 
1125. 

36 C.J. p 1192 note 26, p 1193 note 
27. 

51. Or.—Woolley v. Hiner, 100 P.2d 
60S, 164 Or. 1*61—Peck v. Coos Bay 
Times Pub. Co., 2o9 P. 307, 122 Or. 
408. 

Wis—Ruhland v. Cole, 127 N.W. 

959, 143 Wis. 367. 

36 C J. p 1192 note 26. 

52. W.Va—Colcord v. Gazette Pub. 
Co., 145 S E. 751, 106 W.Va. 419. 

“A refusal by the grand jury to 

indict does not by itself exonerate 
a man from guilt and such a refus¬ 
al may be caused by numerous fac¬ 
tors. To many readers of this ar¬ 
ticle, it is probable that the refusal 
to indict meant that insufficient ev¬ 
idence was then available; this is 
but one of several possible construc¬ 
tions.”—Hubbard v. Associated 
Press, C.C.ASC., 123 F.2d 864, *866. 

53. Neb—Walker v. Bee-News Pub. 
Co., 240 N.W. 579, 122 Neb. 511. 

Or.—Ruble v. Kirkwood, 266 P. 252, 
125 Or. 316. 

Va—M. Rosenberg & Sons v. Craft, 
29 .SE.2d 37‘5, 182 Va. '512, 151 A. 
L.R. 1095. 

Plaintiff as defendant in criminal 
action 

Bare statement that plaintiff had 
been made defendant in criminal ac¬ 
tion was not libelous per se as im¬ 
puting commission of crime involv¬ 
ing moral turpitude.—Ruble v. Kirk¬ 
wood, 266 P. 252, 125 Or. 316. 

Statement that one is dishonest 
does not of itself charge offense in¬ 
volving moral turpitude subjecting 
him to infamous punishment, which 
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IS necessary to support action for 
libel.—Perkins v. Welch, Tex.Clv 
App., 57 S.W.2d 914. 

54. D.C.—^Washington Post Co. v. 

Kelly, '38 P.2d 151, 59 App.D.C. 

214. 

55. Iowa.—Dorn v. Cooper, 117 N. 
W. 1, 139 Iowa 742, modified on 
other grounds and rehearing de¬ 
nied 118 N.W. 35, 16 Ann.Cas. 744, 
139 Iowa 742. 

36 C.J. p 1193 note 31. 

56. Iowa.—Amick v. Montross, 220 
N.W. 51, 206 Iowa '51, '58 AL.R. 
1147. 

57. Ala —Marion v. Davis, 114 So. 
357, 217 Ala. 1-6, i55 AL.R. 171. 

Del.—Stidham v. Wachtel, 21 A.2d 
282, 2 Terry 327. 

Ill.—Parker v. Kirkland, 18 N.E 2d 
709, 298 Ill.App. 340—Wright v. F 
W. Woolworth Co., 281 Ill.App. 
495. 

Me.—Parker v. Kirkpatrick, 126 A. 
825, 124 Me. 181. 

Mass.—Pihl v. Morris, 66 N.B.2d *804, 
319 Mass. 577—Bander v. Metro¬ 
politan Life Ins. Co., 47 N.E.2d 
■595, 313 Mass. 337—Friedman v. 
Connors, 198 N.E. 513, 292 Mass 
371. 

Miss.—Taylor v. Standard Oil Co., 
186 So. 294, 184 Miss. 392. 

Mo.—Stowers v. Western Bentley 
Mercantile Co., App., 140 SW.2d 
714—Atterbury y. Brink's Express 
Co., App., 90 S.W.2d 807—Gust v. 
Montgomery Ward & Co., -80 S.W. 
2d 286, 229 Mo.App. 371—Parley v 
Evening Chronicle Pub. Co., -87 S 
W. 56'5, '568, 113 Mo.App. 216. 
N.Y.—Roberts v. Pratt, 21 N Y.S 2d 
545, 174 Misc. 585, appeal denied 
24 N.Y.S.2d 137, and 25 N.Y.S.2d 
1019, appeal denied 27 N.Y S.2d 
449, case two, appeal dismissed 27 
N.Y.S.2d 449, case one, appeal de¬ 
nied 35 N.E.2d 510, 285 N.Y. 848, 
appeals dismissed 35 N.B.2d 922, 
286 N.Y. '568, certiorari denied 62 
set. 112, 314 U.S. 613, 86 L.Ed. 
493—Sleight v. Woods, 260 N.Y. 
S. 825, 14*5 Misc. -824—Kammerer 
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punishable by law,^S oj* the use of the word “crim¬ 
inal,” standing alone,is actionable per se. How¬ 
ever, it has been held that not every oral imputa¬ 
tion of crime is actionable per se.^® 

The language used by the courts in stating the 
rule governing the actionability of oral words im¬ 
puting a crime is somewhat confusing.®! As a 
general rule importance is attached to the inher¬ 
ent nature of the indictable act,®2 and also to the 


punishment which the law assigns to it,®2 on the 
principle that social degradation may result from 
either.®^ Accordingly it is generally held that in 
case the charge, if true, will subject the person 
charged to an indictment for a crime involving 
moral turpitude, or subject him to an infamous 
punishment, the words will be in themselves ac- 
tionable.®^ However, even though this rule may be 
adopted, there is difficulty in ascertaining whether 


V. Sachs, 227 N.TS. 641, 131 Misc. 
640. 

Pa—^Halliday v. Cienkowski, 3 A.2d 
372, 333 Pa. 123. 

S.C.—^White V Southern Oil Stores, 
17 S.E.2d 1'50, 198 S.O. 173~Nor- 
ton V. Great American & Pacific 
Tea Co , 193 S.E 126. 184 S.C. 525 
—Lily V. Belk’s Department Store, 
182 SE. 8*89, 178 S.C. 27S—Rowell 
V. Johnson. 170 S.E. 151, 170 SC. 
205. 

Wis.—Judevine v. Benzies-Montanye 
Fuel & Warehouse Co, 269 N.W. 
295, 222 Wis. 512, 106 A.L.R. 1443. 
3-6 O.J. p 1193 note 34. 

Construction of language as imput¬ 
ing crime see supra § 12. 

At common law words which im¬ 
pute the commission of a crime are 
slanderous.—^Piplack v. Mueller, 121 
So. 459, 97 Fla. 440. 

Katore of offense 
Words to he slanderous per se 
must not only charge an offense 
which is actionable, but also the na¬ 
ture thereof.—Nelson v. Rosenberg, 
280 N.W. 229. 135 Neb, 34. 

Natural meaning of language 

Statement allegedly slanderous in 
charging a crime is not slanderous 
per se unless language in and of it¬ 
self is naturally and presumably ca¬ 
pable of being understood by hear¬ 
ers as a charge of crime.—^Hudson 
V Schmid. 272 N.W. 406, 132 Neb. 
583. 

Under statute 

Ga.—Ivester v. Coe, 127 S.E. 790, 33 
Ga.App. 620. 

Mont.—Keller v. Safeway Stores, 
108 P.2d 605, 111 Mont. 28. 

Words held not to impute crime 
Ga—Christian v. Ransom, 183 S.E. 
■89, '52 Ga.App. 218—Wittern v. J. 
M. High Co, 135 S.E. 765, 36 Ga, 
App. 117. 

Mass.—Morrill v. Crawford, 179 N. 

E. 609, 278 Mass. 2'50. 

NT.—Peinstein v. Kaye, 57 NT.S 
2d 54, 185 Misc. 185, affirmed 59 
NT.S 2d 277, 269 App.Div. 1044, 
appeal denied 59 N.T.S.2d 628, 278 
App.Div. 765—Sleight v. Woods, 
260 NT.S. iS25, 145 Misc. 824. 

S D.—^Horeis v. Range, 197 NW. 
686, 47 SD. 260. 

58. Ga.—^King v. Page, 164 S.E. 106, 
4-5 Ga.App. 195—Ivester v. Coe, 
127 S.E. 790, 33 Ga.App. 620. 


Ill.—Parker v. Kirkland, 18 NE 2d 
709, 298 I11.APP 340. 

NT.—^Sleight v. Woods, 260 NT.S. 

825, 14*5 Misc. 824. 

36 C.J. p 1193 note 35. 

“In the very beginning of the law 
of defamation the rule was estab¬ 
lished that language which imputed 
a species of misconduct to which 
the law attached a criminal punish¬ 
ment was actionable per se, with¬ 
out any allegations or proof of ac¬ 
tual pecuniary injury. Thus it is 
clear that the law recognizes and 
protects the individuaTs interest in 
his reputation from defamation that 
imputes criminal misconduct, re¬ 
gardless of pecuniary damage"— 
State V. Killigrew, 174 N.E. 80S, 810, 
202 Ind. 397, 74 A.L R. 631. 

Crime punishable by imprisonment 
Pa.—Long V. Great Atlantic & Pa¬ 
cific Tea Co., Com.Pl., 29 Del.Co. 
512. 

59. Neb.—Patrick v. Shallcross, 243 
NW. 907, 123 Neb. 742. 
eo. U.S—^Pollard v. Lyon, D.C., 91 
U.S. 225, 23 L.Ed. 308. 

N T.—Van Ness v. Hamilton, 19 
Johns. 349. 

61. U.S—Pollard v Lyon, D.C, 91 

U. S. 225, 23 L.Ed. 308. 

36 C J. p 1193 note 37. 

62. Pa.—Davis v. Carey, 21 A. 633, 
141 Pa. 314. 

63. Pa.—Davis v. Carey, supra. 

64. Pa.—Davis \\ Carey, supra. 

65. Ala.—Marion v. Davis, 114 So. 
■357, 217 Ala. 16, 55 A.L R. 171— 
Shaw V. Killingsworth, 106 So. 138, 
213 Ala. 655. 

D c.—Meyerson v. Hurlbut, 98 P 2d 
232, 68 App D.C. 360, 118 A L R. 
313, certiorari denied Hurlbut v. 
Meyerson, 59 S.Ct. 69, 305 U.S. 610, 
83 L.Ed. 388. 

Fla.—Le Moine v. Spicer, 1 So.2d 
730, 146 Fla. 758. 

Iowa—Corpus Juris cited in Amick 

V, Montross, 220 NW. 51. 206 Iowa 
51, 53. 58 A.L.R. 1147. 

Ky.—Tates v, Mullins, 26 S.W.2d 757, 
233 Ky. 781—^Templin v. Cornelius, 
22 S.W,2d 421, 232 Ky. 94—^Abbott 
V. Vinson, 20 S.W 2d 995, 230 Ky. 
786—^Walker v. Tucker, 295 S.W. 
138, 220 Ky, 363, 53 A.L.R. 547— 
Wells V. Buckley, 262 S.W. 625, 203 
Ky. 466. 


Neb.—Cline v. Holdrege, 239 NW. 
639, 122 Neb. 151. 

NT.—^Devany v. Quill, 64 N.T.S.2d 
733, 184 Misc. 698. 

N.C.—^Fenner v. Elliott. 33 S.E.2d 
124, 225 NC. 33—Deese v. Collins, 
133 S.E, 92, 191 N.C. 749. 

Ohio.—Hughey v. Bradrick, 177 N.E. 

911, 39 Ohio App. 486. 

Or.—Stevens v. W’ilber, 300 P. 329, 
136 Or 599. 

Pa—^Williams v. Kroger Grocery & 
Baking Co., 10 A 2d 8, 337 Pa. 17. 
S C.—Smith V. Smith, 9 S.E.2d 584. 
194 S.C. 247. 

Tenn.—Travis v. Bacherig, 7 Tenn. 
App. 6'38. 

Va.—M. Rosenberg & Sons v. Craft, 
29 SE2d 375, 182 Va. 512, 151 A. 
L.R. 1095. 

36 C.J. p 1193 notes 43-47. 

Rule is founded on goo'd reason 
and good sense.—^Davis v. Carey, 21 
A. 633, 141 Pa. 314—Andres v. Kop- 
penheafer, 3 Serg. & R. (Pa.) 255, 
8 Am.D. 647. 

Punishment by imprisonment in jail 
or penitentiary 

(1) To charge a person with, or 
impute to him, commission of crime 
for which punishment by imprison¬ 
ment in jail or penitentiary may be 
imposed, is slanderous per se.—^El¬ 
der V. Evatt, Tex Civ.App., 154 S.W. 
2d 684. 

(2) To charge a person -with any 
crime for which corporal punish¬ 
ment, that IS, punishment by impris¬ 
onment in jail or the penitentiary, 
may be imposed is actionable per se. 
—Priest V. Central States Fire Ins. 
Co., 9 S.W.2d 543, 223 Mo.App. 122. 
“Crook” 

(1) Statement that plaintiff was a 
“crook” implied that plaintiff was 
criminal and was slanderous per se. 
—^Weiner v. Leviton, 244 NT.S. 176, 
230 App.Div. 312. 

(2) However, there is also author¬ 
ity to the contrary.—^Villemin v. 
Brown, 184 NT.S. 570, 193 App.Div. 
777. 

(3) Word “crook,” not applied to 
plaintiff in his profession, is not 
slanderous per se.—^Hofstadter v. 
Bienstock, 208 NT.S. 453, 213 App. 
Div. 807. 

(4) Proof of false statements ac¬ 
cusing plaintiff of theft and of being 
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a given charge is slanderous per se;®6 indeed, the 
rule has been criticized as lacking certainty because 
the terms ‘‘moral turpitude” and “infamous” are of 
indefinite import.®^ 

Under the rule it is sufficient if the crime charged 
involves moral turpitude®^ or an infamous punish¬ 
ment.®^ If the punishment is not infamous the 
words are not actionable unless the crime charged 
is one which involves moral turpitude,*^® even 
though the offense is one which is punishable 
corporally.71 If the crime charged involves moral 
turpitude, the words are actionable even though 
the offense is not one which subjects offenders to 
infamous or ignominious punishment'^^ or is one 
not of an infamous character or nature.*^® The 
offense charged need not be one for which one 
would lose his liberam legem,nor need it be one 
embraced in a statute setting out the acts for which 
one may be prosecuted criminally for the offense 
of slander.*^® 

What crimes involve moral turpitude has been 
the subject of vast contention,^6 extending from 


the view that moral turpitude inheres in every will¬ 
ful breach of a criminal statute'^7 to the position 
that only those crimes that present such vileness 
and depravity as arouse the abhorrence of all man¬ 
kind are intciidcd.^s A Scriptural inhibition has 
been thought sufficient by some courts conclusively 
to ascribe moral turpitude to an act.'^^J Generally 
speaking, moral turpiluclc depends on the concep¬ 
tion of the community.®® It has been defined as 
an act of baseness, vilcncss, or depravity in the 
private and social duties which a man owes to his 
fellow man or to society in general, contrary to 
the accepted and customary rule of right and duty 
between man and man.®^ 

'^Infamous punishment'' is generally used as syn¬ 
onymous with “corporal punishment,although 
the courts have been said to be at variance as to 
what constitutes infamous punishment.®^ In some 
jurisdictions imprisonment in the penitentiary, as 
opposed to a common jail, is essential;®^ in others 
a crime punishable by imprisonment in jail comes 
within the rule, and a charge thereof is actionable 
per se.®® 


a crook, spoken to one or more per¬ 
sons, was held to constitute slan¬ 
der.—Tabet v. Kaufman, Tex. Civ. 
App., 67 S.W.2d 1072. 

Words held not to impute crime 
Neb.—^Hudson v. -Schmid, '272 N.W. 

406, 132 Keb. 583. 

36 C.J. p 1193 note 47 [a]. 

The Bullish rtUe Is that spoken 
words which impute that plaintiff 
has been guilty of a crime punish¬ 
able with imprisonment are action¬ 
able, without proof of special dam¬ 
age.—^Davis V. Carey, 21 A. 633, 141 
Pa. 314—36 C.J. p 1193 note 38. 
Beading case 

N.Y.—Booker v. Coffin, 6 Johns. 188, 
4 Am.D. 337. 

36 C.J. p 1193 note 42, 

66, Wis.—^Earley v. Winn, 109 N.W. 
633, 129 Wis. 291. 

Words held not slanderous per se 
La.—Gilliland v. Feibleman's, Inc., 
108 So. 112, 161 La. 24. 

Tex.—Montgomery Ward & Co. v. 
Peaster, Civ.App., 178 S.W.2d 302. 

67. Mo.—Birch v. Benton, 26 Mo. 
153. 

36 C.J. p 1194 note 50. 

68- Wis.—^Earley v. Winn, 109 N.W. 
633, 129 Wis. 291. 

Charging the sale of “dope" does 
not impute a crime involving moral 
turpitude-—^Abbott v. Vinson, 20 S. 
W.2d 995, 230 Ky. 786. 

69. Wis.—^Earley v. Winn, 109 N.W. 
633, 129 Wis, 291. 

70. Ky.—Tharp v. Nolan, 84 S.W. 
1168, 119 Ky. 870, 27 Ky.L. 326. 

36 C.J. p 1194 note 54. 


In S^Qssouri 

Words which impute a crime are 
actionable without proof of special 
damage whether or not the offense 
charged may be legally said to in¬ 
volve moral turpitude —Starnes v. 
St. Joseph Ry., Light, Heat & Power 
Co., 52 S.W.2d 852, 331 Mo. 44—36 
C.J, p 1194 note 54 [a]. 

71. Vt.—Red way v. Gray, 31 Vt. 
292. 

72. Tex.—^ZelifC v. Jennings, 61 Tex. 
458. 

36 C.J. p 1194 note 66. 

73. U.S.—Pollard v. Lyon, D.C., 91 
U.S. 225, 23 L.Ed. 308. 

36 C.J. p 1194 note 67. 

74. N.C.—Jones v. Brinkley, 9'3 6.E. 
372, 174 N.C. 23. 

76. Mo.—^Vaughn v. May, 274 S.W. 
969, 217 Mo.App. 613. 

76. Iowa.—Corpus Juris cited in 
Amick V. Montross, 220 N.W. 51, 
53, 206 Iowa 61, 58 A.L.R. 1147. 

Wis.—Earley v. Winn, 109 N.W. 633, 
129 Wis. 291. 

77. Wis.—Earley v. Winn, supra. 
“Moral turpitude need not be in¬ 
herent in the nature of the crime it¬ 
self. It may spring, as here, from 
an alleged violation of a criminal 
statute prohibiting under pain of 
punishment the commission of cer¬ 
tain acts.”—Roberts v, Pratt, ;21 N. 
T.S.2d 546, 548, 174 Misc. 685, ap¬ 
peal denied 24 N.Y.S.2d 137, and 25 
N.Y.S.2d 1019, appeal denied 27 N.Y. 
S.2d 449, case two, appeal dismissed 
27 N.Y,S.2d 449, case one, appeal de¬ 
nied 35 N.E.2d 510, 285 N.Y, 848, 
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appeals dlsml.s.sGd 36 N.E.2d 922, 286 
N.Y. 568, certiorari denied 62 S.Ct. 
112, 314 U.S. CIS, 86 L.Ed. 493. 

78. Wis.—Earley v. Winn, 109 N. 
W. 633, T29 Wis. 291. 

“Moral turpitude implie.s vllcness 
of principle and extreme depravity." 
—Shaw v. Killingsworth. 106 So. 138, 
139, 213 Ala. 655. 

79. Wis.—Earley v, Winn, 109 N.W. 
633, 129 Wis. 291. 

80. Wis.—Earley v. Winn, supra. 

81 . U.S.—Corpus Juris cited in Hut¬ 
to V. Atlantic Life Ins. Co., C.C.A. 
S.C., 58 P.2d 69. 

S.C.—Smith V. Smith, 9 S.E,2d 684, 
194 S.C. 247. 

36 C.J. p 1194 note 64. 

Offenses held not to involve moral 
turpitude 

(1) Injuring or destroying a dip¬ 
ping vat.—Shaw v. Killingsworth, 
106 So. 138, 213 Ala. 665. 

(2) Other offenses see 36 C.J. P 
1194 note 64 [d]. 

82. Iowa.— Corpus Juris <iuoted in 

Amick V. Montross, 220 N.W. 61, 
53, 206 Iowa 51, 68 A.L.R. 1147. 

36 C.J. p 1195 note 65. 

83. Iowa.—^Amick v. Montross, 220 
N.W. 51, 206 Iowa 61, 68 A.L.R. 
1147. 

84. Neb.—Cline v. Holdrege, 239 N. 
W. 639, 122 Neb. 161. 

36 C.J. p 1195 note 66. 

85. Fla.—Le Moine v. Spicer, 1 So 
2d 730, 146 Fla. 758. 

Iowa. —Corpus Juris quoted in Am¬ 
ick V. Montross, .220 N.W. 61, 63, 
206 Iowa 51, 58 A.L.R. 1147. 
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Necessity of offense being indictable. While it 
is not essential, to constitute slander, that the 
charge be of an offense at common law,S6 a charge 
which may be indictable under statute being suf¬ 
ficient,87 as a general rule the offense charged must 
be one which is indictable and punishable, either at 
common law or under statute.88 Hence, it is not 
actionable per se to charge one with an offense 
which is only a matter of spiritual cognizances^ 
or of a purely military character,90 or to charge the 
commission of a crime punishable by a town ordi¬ 
nance only.91 It has been held, however, that 
words charging the commission of a crime involv¬ 
ing moral turpitude are actionable per se whether 
or not indictable,92 and that the form of criminal 
procedure under which the offense is punished is 
immaterial and that it is not essential that the of¬ 
fense be indictable, it being sufficient that it is 
punishable summarily, as on complaint and war- 
rant93 

Offense punishable at common law but not by 
statute. It has been held that if the imputation 
does not charge a crime under the laws of the state 
it is not actionable per se, although it charges a 
crime punishable at common law;94 but it seems 
that the rule may be otherwise in other jurisdic- 
tions.95 

Whether felony or misdemeanor. An oral charge 
of the commission of a felony is actionable per se98 


even though no particular crime is specified.97 It 
is not necessary, however, that the offense charged 
shall be a felony ;9S an oral charge of the com¬ 
mission of a misdemeanor may be slanderous per 
se,99 although such a charge, to be actionable per 
se, has been required to involve moral turpitude 
or subject the person charged to an infamous or 
disgraceful punishment.^ 

Nature of punishment. The punishment that may 
follow the offense charged in the slanderous words 
has been said not to be the sole criterion as to 
whether the words used are actionable per se.2 

There is a divergence of opinion as to the char¬ 
acter of punishment necessary to render actionable 
an imputation of an offense involving moral turpi¬ 
tude but not subjecting to infamous punishment, 
corporal punishment being essential in some juris¬ 
dictions,9 as the immediate punishment and not 
merely as a consequence of failure to pa}^ a pecuni¬ 
ary penalty,^ punishment by fine alone not being 
sufficient.® In other jurisdictions the test is not 
the nature of the punishment, but the nature of the 
offense charged.® So in some jurisdictions punish¬ 
ment by pecuniary fine alone may be sufficient.7 
An oral charge of an offense involving moral turpi¬ 
tude, but punishable by corporal punishment, is 
slanderous per se, although the offense is also sub¬ 
ject to alternative punishment by fine.® 


Mo.—Priest v. Central States Fire 
Ins. Co., 9 S.W.2d 643, 223 Mo.App. 
122 . 

Wis—Earley v. Winn, 109 N.W. 633, 
129 Wis. 291. 

88. N.T.—Collyer v. Collyer, 3 N.T. 

S. 310, 50 Hun 422. 

87. N.T.—Collyer v. Collyer, supra 
36 C.J. p 1195 note 69. 

88. Ala.—Shaw v. Killingsworth, 

106 So. 138, 213 Ala. 655. 

Ill.—Parker v. Kirkland, 18 N.E.2d 
709, 298 Ill.App. 340. 

Iowa.—Corpus Juris cited in Amick 
V. Montross, 220 N.W. 51, 53, 206 
Iowa 51, 58 A.L.R. 1147. 

Pa.—^Williams v. Kroger Grocery & 
Baking Co., 1 A.2d 495. 133 Pa. 
Super. 1, affirmed 10 A.2d 8, 337 
Pa. 17—Barre Supply Co. v. J. Za- 
bludofC & Sons, 41 Pa.Dist. & Co. 
545, 51 Dauph.Co. 1. 

36 C.J. p 1195 note 70. 

89. N.C.—^Eure v. Odom, 9 N.C. 62, 
55. 

36 C.J. p 1195 note 71. 

80. Ohio.—^Hollingsworth v. Shaw, 
19 Ohio St. 430, 2 Am.R. 411. 

36 C.J. p 1195 note 72. 

91. R.I.—Seery v. Viall, 17 A. 652, j 

16 R.I. 517. ' 


92. Minn.—^Larson v. R. B. Wrigley 
Co., 235 N.W. 393, 183 Minn. 28. 

93. R.I.—Kelley v. Flaherty, 14 A. 
876, 16 R.I. 234, 27 Am.S.R. 739. 

94. Mass,—^Doyle v. Kirby, 68 N.E, 
843, 184 Mass. 409. 

36 C.J. p 1195 note 75. 

95. Ohio.—Alfele v. Wright, 17 Ohio 
St. 238, 93 Am.D. 615. 

36 C.J. p 1195 note 76. 

96. Ky,—Templin v. Cornelius, 22 S. 
W.2d 421. 232 Ky. 94. 

Or.—Lowe v. Brown, 235 P. 395, 114 
Or, 426. 

36 C.J. p 1195 note 77. 

97. Or.—Lowe v. Brown, supra. 

98. U.S.—^Keller v. Safeway Stores, 

D, C.Mont., 15 P.Supp. 716. 

Fla.—Le Moine v. Spicer, 1 So.2d 
730, 146 Fla. 758, 

N.C.—Jones v. Brinkley, 93 S.E. 372, 
174 N.C. 23. 

99. Cal.—Leaper v. Gandy, 71 P.2d 
303, 22 Cal.App.2d 475. 

N.T.—Roberts v. Pratt, 21 N.T.S.2d 
545, 174 Misc. 585, appeal denied 24 
N.T.S.2d 137, and 25 N.T.S.2d 1019, 
appeal denied 27 N.T,S.2d 449, case 
two, appeal dismissed 27 N.T.S.2d 
449, case one, appeal denied 35 N. 

E. 2d 510, 285 N.T. 848, appeals 
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dismissed 35 N.E.2d 922, 286 N.T. 
568, certiorari denied 62 S.Ct. 112, 
314 U.S. 613, 86 L.Ed. 493. 

36 C.J. p 1196 note 79, 

1. Ala.—Shaw v. Killings worth, 106 
So. 138, 213 Ala. 655. 

36 C.J. p 1L96 notes 80-84. 

2. Or.—Stevens v. Wilber, 300 P. 
329, 136 Or. 599. 

3. Mo.—Vaughan v. May, ‘274 S.W. 
969, 217 Mo.App. 613. 

36 C.J. p 1196 note 85. 

4. Mo.—Tincher v. National Life & 
Accident Ins. Co., 146 S.W.2d 663, 
235 Mo.App. 663—^Vaughan v. May, 
274 S.W. 969, 217 Mo.App. 613. 

36 C.J. p 1196 note 86. 

5. Ky.—Hickerson v. Masters, 226 
S.W. 1072, 190 Ky. 168. 

6. N.C.—Jones v. Brinkley, 93 S.E. 
372, 174 N.C. 23. 

36 C.J. p 1196 note 88. 

7. R.I.—Kelley v. Flaherty, 14 A. 
876, 16 R.I. 234, 27 Am.S.R. 739. 

36 C.J. p 1196 note 89. 

8. Wis.—Geary v. Bennett, 10 N.W. 
602, 53 Wis. 444. 

36 C.J. p 1196 note 90. 
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c. Immuni ty from Pnnisliment 

The right to maintain an action for slander does 
not depend on whether the person charged was liable to 
be actuaily prosecuted and punished for the crime 
charged. 

The right of plaintiff to maintain an action for 
slander does not depend on the question whether 
he was liable to be actually prosecuted and pun¬ 
ished for the crime charged against him.^ The 
actionable quality of the words is not destroyed by 
reason of an indication that the person charged 
had suffered the penalty of the law^® or is no 
longer exposed to the danger of punishment.^i 

Statute of limitations. The fact that the prose¬ 
cution for the crime charged is barred by the stat¬ 
ute of limitations does not destroy the actionable 
quality of the words. 

Effect of pardon. The fact that the liability to 
punishment is discharged by a pardon prior to the 
publication of the words imputing a crime will not 
deprive plaintiff of his right of action.^S 

Incapacity to commit. It is actionable per se 
to charge one with the commission of a crime im¬ 
possible of commission by the person defamed be¬ 
cause of physical incapacity, minority, or other rea¬ 
son,unless such impossibility was known or com¬ 
municated to the hearers.^5 

Crime never perpetrated. To charge a person 
with the commission of a crime the corpus of which 
never existed is notwithstanding actionable,^® un¬ 
less by reason of qualifying or explanatory state¬ 
ments at the time or otherwise the fact that no 
crime had in fact been committed was known, or 
ought to have been known, to the person ad¬ 
dressed.^*^ 


d. Place of Commission 

An Imputation charging the commission of a crime 
in a foreign Jurisdiction may be actionable. 

An imputation charging the commission of a 
crime in a jurisdiction other than that of the forum 
may be actionable.^® So words charging an of¬ 
fense committed in a foreign jurisdiction other 
than a sister state are actionable per se if the act 
charged is of such nature that the court can pre¬ 
sume it is a crime in such jurisdiction.It is not 
essential that the offense charged should be cog¬ 
nizable and punishable within the jurisdiction where 
the words were published and to whose tribunals 
resort is had for redress;-® it is sufficient if the 
imputation charges the commission of an act crim¬ 
inal by the law of the place of the act charged, 
regardless of whether the act is criminal by the 
law of the place of publication.®® 

It has been held that, in order for words to 
be actionable as charging a crime, it is necessary 
that the acts charged constitute a crime at the 
place at which they are charged to have been 
done ;®® but it has been indicated that a better rule 
would be, if the act charged is not criminal by 
the law of the place of publication, that it must, 
in order to be actionable, be criminal by the law 
of the place of the act.®^ 

It has been held that the law of the place of 
publication governs in determining whether the act 
charged involves moral turpitude,®® and that, if by 
such law the act charged involves a crime of that 
character, the words are actionable,®® regardless 
of whether or not the act charged is a crime by 
the law of the place of the act.®'^ 

An action will not lie for words spoken in an¬ 
other state imputing the commission of a crime in 
that state when the offense charged is not indict- 


9. Cal.—Burke v. Mascarich, 22 P 
673, 81 Cal. 302. 

36 C.J. p 1196 note 92. 

10. Mo.—^Michael v. Matheis, 77 Mo 
App. 556. 

36 C.J. p 1196 note 93. 
ll« Mass.—Krebs v. Oliver, 12 Gray 
239. 

12. N.J.—Corpus Juris guoted in 
Brightman v. Davies, 127 A. 327, 
328, 3 N.J.Misc. 113. 

36 C.J. p 1196 note 96. 

13. N.C.—Shipp V. McCraw, 7 N.C. 
463, 9 AmD. 611. 

36 C.J- p 1196 note 98. 

14. Ill.—Stewart v. Howe, 17 Ill. 
71. 

36 C.J, p 1196 note 99. 

15. Ind.—Becket v. Sterrett, 4 

Blackf. 499. 

36 C.J. p 1197 note 1. 


16. Minn.—^West v. Hanrahan, 10 N. 
W. 415,'28 Minn 385. 

36 C.J. p 1197 note 2, p 1203 note 47. 
Rule applied to homicide see infra § 
63. 

17. Ala.—Lee v. Crump, 40 So. 609, 
146 Ala. 655. 

36 C.J. p 1197 note 3, p 1203 note 47. 

IS. Del.—Corpus Juris cited in Gor¬ 
don V. News-Journal Co., 176 A. 
657, 659, 6 W.W.Harr. 396. 

36 C.J. p 1197 note 5 
Necessity for pleading law of for¬ 
eign state see infra § 164. 

Places where publication made 
N.Y.—Gilmartin v. Day, 212 N.T.S. 
152, 314 App Div. 230. 

19. N.Y.—Lister v. Wright, 2 Hill 
320. 

36 C.J. p 1197 note 6. 
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20. N.C.—Shipp V. McCraw, 7 N.C. 
463, 9 Am.D. 611. 

36 C.J. p 1197 note 7. 

21. Wis —Dufresne v. Weise, 1 N. 
W. 59, 46 Wis. 290. 

22. N.Y —Van Ankin v. Westfall, 14 
Johns, 233 

Wis—Dufresne v. Weise, 1 N.W. 69, 
46 Wis. 290. 

23. Mo —Furlong v German-Amen- 
can Press Ass’n, 189 S.W. 385. 

24. Del.—Kinney v. Hosea, 3 Del. 
77 

Mo.—Bundy v. Hart, 46 Mo. 460, 2 
Am.R. 525. 

25. Pa.—Klumph v. Dunn, 66 Pa. 
141, 5 Am.R. 355. 

26. Pa.—Klumph v. Dunn, supra. 

27. Pa.—Klumph v. Dunn, supra. 

36 C J. p 1197 note 14. 
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able in that state, although it may be indictable in 
the state where redress is sought.^® 

§ 54. Imputation of Arrest, Incarceration, 
Indictment, or Conviction of Crime 

An imputation of arrest, indictment, conviction, or 
imprisonment for crime is generally held actionable as 
equivalent to an imputation of the commission of such 
crime. 

It is generally held that an imputation of ar¬ 
rest,29 indictment,90 conviction,9l or imprison- 
ment99 for crime is equivalent to an imputation of 
the commission of such crime and is actionable. 

§ 55. Imputation of Attempt to Commit 
Crime 

A charge of an attempt to commit a crime may be 
actionable per se when such attempt constitutes a crim¬ 
inal offense, but not otherwise. 

A charge of an attempt to commit a crime is, 
when such attempt constitutes a criminal offense, 
actionable per se in the same way and under the 
same conditions as charges of other crimes ;93 but 


an oral charge of an attempt to commit a crime 
will not be actionable per se where such attempt 
does not of itself constitute a distinct substantive 
offense.94 All the elements necessary to constitute 
a criminal attempt must be contained in the 

charge.® 5 

§ 56. Imputation of Confession of Crime 

A false charge, written or oral, of the confession of 
a crime has been held actionable per se. 

A false imputation charging the confession of a 
crime, whether written®® or oral,®^ has been held 
to be actionable per se. 

§ 57. Imputation of Intention or Disposition 
to Commit Crime 

Spoken words charging merely an intention or dis¬ 
position to commit crime in the future are not action¬ 
able; but written words imputing a criminal disposi¬ 
tion to another are libelous per se. 

Spoken words charging merely an intention or 
disposition to commit crime in the future are not 
actionablebut, where an intent to commit a 


28. Pa.—Barclay v. Thompson, 2 
Fenr. & W. 148. 

29, D.'C.—^Washington Post Co. v. 
Kelly, 38 F.2d 151, 59 App.D.C. 214. 

Minn.—Thorson v. Albert Lea Pub. 
Co., ‘251 N.W. 177, 190 Minn. 200, 
90 A.L.R. 1169. 

Pa.—^Halal v. Bethlehem Globe Pub¬ 
lishing Co, 24 Pa.Dist. & Co. 540, 
17 Lehigh Co.L.J. 167. 

Va.—^News Leader Co. v. Kocen, 3 
S.E.2d 385, 173 Va. 95, 122 A.L.R 
84 ^. 

36 C.J. p 1197 note 16. 
l^ibel per se 

Ga.—^Wood V. Constitution Pub. Co., 
194 S.B. 760, 57 Ga.App. 123, af¬ 
firmed Constitution Pub. Co. v. 
Wood, 200 S.E. 131. 187 Ga. 377. 
N.T.—^Rouadi v. New York Evening 
Journal, 7 N.Y.S.2d 58, 255 App. 
Div. 794—O'Leary v. Hearst Mag¬ 
azines, 4 N.Y.S.2d 79, 167 Misc. 
481, affirmed 5 N.Y.S.2d 538, 254 
App.Div. 806, affirmed 19 N.E.2d 
917, 280 N.Y. 502. 

N.C.—^Lay V. Gazette Pub. Co., 183 S. 

E. 416, 209 N.C. 134. 

Holding by police 
A statement that one is held hy 
the police in connection with the 
death of another carries with it the 
implication that the person held is 
either suspected or charged with be¬ 
ing criminally responsible for, or 
connected with, such death, and that 
he is restrained by legal process.— 
Express Pub. Co. v. Isensee, Tex. 
Civ.App., 286 S.W. 926. 

Holding in Jail 

(1) Newspaper article, stating 
that named person was held in Jail 


on charges of forgery, was libelous 
per se.—Oklahoma Pub Co. v. Giv¬ 
ens, C.C.A.Okl., 67 F.2d 62. 

(2) A newspaper’s sub-headlines 
concerning plaintiff and stating 
“man held in Jail since the fatal 
crash in December” tended to dis¬ 
grace plaintiff, expose him to public 
scorn, shame, ridicule and contempt, 
and was libelous per se.—^Adle v. 
Herald Co., 36 N.Y.S.2d 905. 

Correct statement of charges in in¬ 
dictment 

Newspaper article stating that at¬ 
torney was arrested for using mails 
to defraud, and setting forth correct 
statement of charges in indictment, 
was not libelous per se,—Oklahoma 
Pub. Co. V. Gray, 280 P. 419, 138 Okl. 
71. 

30. Tex.—Corpus (Tnris cited in 
Freeman v. Schwenker, Civ.App., 
73 S.W.2d 609, 611 

36 C.J. p 1197 note 17. 

Libel per se 

(1) Generally.—^Freeman v. 

Schwenker, Tex.Civ.App., 73 S.W.2d 
609. 

(2) To publish that plaintiff Is un¬ 
der indictment for not canceling 
stamps on an empty liquor cask, the 
contents of which he had sold, has 
been held to he libelous per se.— 
Jones V. Townsend, 21 Fla. 431, 58 

Am.R. 676. 

31. Vt.—^Norton v. Livingston, 24 A. 
247, 64 Vt. 473. 

36 C.J. p 1197 note 18. 

Justification of imputation of con¬ 
viction see infra § 137. 
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Libel per se 

Tex.—^E1 Paso Times Co. v. Eicke, 
Civ.App.. 292 S.W. 594. 

32. Mass.—^Krebs v. Oliver, 12 Gray 
239. 

36 C.J. p 1197 note 19. 

Mention, of particular crime 

Charge of serving a term in a pen¬ 
itentiary is actionable and supports 
libel action, regardless of any men¬ 
tion of particular crime for which 
punishment was inflicted.—Macfad- 
den’s Publications v. Hardy, Tex.Civ. 
App., 95 S.W.2d 1023, error refused. 
Jailing in lien of bond 

Where plaintiff, on arrest, prompt¬ 
ly gave required bail bond and was 
released without being placed in Jail, 
statement in newspaper article that 
he was placed in Jail and held in 
lieu of bond was libelous, under stat¬ 
ute.—Ray V. Times Pub. Co., Tex. 
Com.App.. 12 S.W.2d 165. 

33. Ala.—^Loeb v. Webster, 104 So. 
25, 213 Ala. 99. 

36 C.J. p 1198 note 22. 

34- Neb.—Corpus Juris quoted in 
Patrick V. Shallcross, 243 N.W. 
907, 908, 123 Neb. 742. 

36 C.J. p 1198 note 23. . 

35. Ky.—^Lee v. Stanfill, 186 S.W. 
1196, 171 Ky. 71. 

36 C.J. p 1198 note 24. 

36. Tex.—^Ft. Worth Pub. Co. v. 
Armstrong, Civ.App., 181 S.W. 554. 

37. Vt.—Cass V. Anderson, 33 Vt. 
182. 

38. Ga.—Brownlee v. Ford, 38 S.E. 
2d 626, 73 Ga.App. 861. 

36 C.J. p 1198 note 28. 

Intent to steal see infra § 70. 
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crime is coupled with an overt act so as to consti¬ 
tute a distinct offense in itself, words charging such 
offense may be actionable per se.^^ Written words 
imputing a criminal disposition to another are libel¬ 
ous per se.4® 

§ 58. Imputation of Solicitation of Crime 

A charge of solicitation to commit a crime may be 
actionable per se. 

Under the general rule making imputations of 
the commission of crimes of a specified character 
actionable per se, a charge of solicitation to commit 
a crime may be actionable per se.^^ 

§ 59. Particular Crimes 

The application to particular crimes of the prin¬ 
ciples governing imputations as to crime as libel¬ 
ous or slanderous, as set forth supra §§ 53-58, is 
discussed infra §§ 60-73. 

Examine Pocket Parts for later cases. 

§ 60. -Abortion 

A charge of causing or procuring an abortion, un¬ 
der circumstances not aliowed by law, is actionable 
per se. 

It is actionable per se orally to charge a person 
with the act of causing or procuring an abortion, 
under circumstances not allowed by law;^2 but 
words charging a woman with procuring an abor¬ 
tion on herself, without imputing that she was 
quick with child, are not actionable in the absence 
of statute making the act charged a punishable of¬ 
fense.-*^ 

§ 61. - Adulterating Food Products 

Words charging a person with soiling, or offering 
for sale, impure or adulterated food products in contra¬ 
vention of criminai statutes are actionable per se. 


Words charging a person with selling, or offering 
for sale, impure or watered milk or other adulter¬ 
ated food products in contravention of criminal 
statutes are slanderous per se.^^ jt jg libelous per 
se to charge one with selling impure food in viola¬ 
tion of law;46 but, in order to render a publica¬ 
tion libelous per se as charging a violation of the 
health laws, the offense must be charged in lan¬ 
guage fairly and reasonably bearing that inter¬ 
pretation.^® 

§ 62. -Arson and Burning Buildings 

Charging another with the commission of arson or a 
similar offense is actionable per se. 

Oral^*^ or written'*'® words charging another with 
having committed the crime of arson, as that of¬ 
fense is defined by the common law, or kindred of¬ 
fenses denounced by statute, are actionable per se. 
Oral words charging plaintiff with having burned 
a building, the burning of which does not consti¬ 
tute any crime, are not actionable.^® 

Burning one*s own property. It is not, as a 
general rule, slanderous per se to charge one with 
burning his own property;®® but it is libelous per 
se to charge a person with having burned his own 
property for the purpose of defrauding an insur¬ 
ance company, whether a burning of this character 
is®^ or is not®2 a statutory offense; and the same 
rule has been applied to slanderous words charg¬ 
ing plaintiff with burning his own property with 
intent to defraud insurance companies, where the 
charge is an offense, as by force of statute.®® How¬ 
ever, such a charge, although indictable, has been 
considered as not of an infamous character, and 
not actionable ;®4 and it has been held that such 
a charge is not actionable where it does not im¬ 
pute a crime either at common law or under a stat¬ 
ute.®® 


3S. Ind.—^Burton v. Beasley, 88 Ind. 
401. 

40. Iowa.—^Prewitt v. Wilson, 103 
]Sr.W. 365, 128 Iowa 198. 

41. N.Y.—Coipns Juris cited in. Mil- 
denberger v. Flemming, 2‘29 N.T. 
S- 293, 295, 131 Misc. 919. 

36 C.J. p 1198 note 32. 

42. Tex.—^Hitzfelder v. Koppel- 
mann, 70 S.W. 353, 30 Tex.Civ.App. 
162. 

36 C.J. p 1198 note 33. 

43. Ala.—Smith v. Gaffard, 31 Ala. 

45. 

36 C.J. p 1198 note 35. 

44. Wis.—Geary v. Bennett, 10 N. 
W. 602, 53 Wis 444. 

36 CJ. p 1198 note 40. 

45- N.T.—Brooks v. Harison, 91 N. 
T. 83. 


46. N.T.—^Hartmann v. Sun Print¬ 
ing & Publishing Ass'n, 77 N.T.S. 
538, 74 App.Div. 282. 

47. Miss.—Jefferson v. Bates, 118 
So. 717, 152 Miss. 128. 

Mo—Priest v. Central States Fire 
Ins. Co., 9 S.W.2d 543, 223 Mo.App. 
122 . 

36 C.J. p 1199 note 45. 

48. N.T.—^McAuliffe v. Local Union 
No. 3, International Brotherhood 
of Electrical Workers, 29 N.T.S. 
2d 963. 

36 C.J. p 1199 note 46. 

49. Mo.—Bundy v. Hart, 46 Mo. 460, 
2 Am.R 625. 

36 C.J. p 1199 note 48. 

50. Wis —Frank v. Dunning, 3 8 
Wis. 270. 

36 C.J. p 1199 note 49. 
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51. ' Neb.—EWorld Pub. Co. v. Mullen, 
61 N:W. 108, 43 Neb. 126, 47 Am.S. 

R, 737. 

36 C.J. p 1199 note 51. 

52. Fla.—Montgomery v. Knox, Z So. 
211, 23 Fla. 595. 

53. Kan.—Nardyz v. 33^ilton Fire 
Ins. Co., 101 P.2d 1045, 151 Kan. 
907. 

Mo.—Priest v. Central States Fire 
Ins. Co., 9 S.W.2d 543, 223 Mo.App. 
122 . 

36 C.J. p 1199 note 63. 

54. Pa.—^Davis v. Carey, f Pa.Co. 
678. 

55- Tex.—Corpus Juris cited 
Skillern v. Brookshire, Civ^App., M 

S. W.2d 544. 

Vt.—Redway v. Gray, 31 VL 292 
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W or ding of hnptitation. Words fairly imputing 
the commission of the crime are actionable ac¬ 
cordingly it has been held that the plain and nat¬ 
ural import of words charging plaintiff with set¬ 
ting on fire or burning a building is that he has 
willfully committed the act so as to be guilty of 
arson,5 7 although there is also authority to the 
contrary.58 It will not be presumed, in a charge 
of burning one’s own property, that the imputa¬ 
tion was intended that the burning was with the 
purpose of defrauding insurance companies.S9 

§ 63. - Assault, Burglary, Robbery, and 

Homicide 

a. Assault and battery 

b. Burglary 

c. Homicide 

d. Robbery 

a. Assault and Battery 

A written charge of assault is actionable per se, but 
an oral one is not. 

While an oral charge of assault and battery has 
been held not to be actionable per se,60 written 
words charging assault,or assault and battery,®^ 
are actionable per se. 

Indecent assault. It is libelous per se to charge 


§ 63 

one with making an indecent assault 
h. Burglary 

An oral or written charge of burglary is actionable 
per se. 

An oral64 or written^S publication imputing that 
a person has committed burglary is actionable per 
se. To charge another with entering a house and 
carrying away goods owned by him and another as 
copartners is not slanderous per se.®® 

c. Homicide 

An oral or written charge of the commission of un¬ 
lawful homicide is actionable per se. 

It is libelous per se to charge one with unlawfull}' 
causing the death of another.®7 So any words con¬ 
taining a direct charge of murder,®8 or imputing 
that one is suspected of the crime,or stating facts 
sufficient to show a felonious killing70 are action¬ 
able per se. Words imputing that plaintiff made 
threats to kill another, without just cause, are ac¬ 
tionable per se.7i It is not libelous per se, how¬ 
ever, to impute that one killed another, or is a 
“killer,” where the expression is not used in such 
manner as to import the commission of criminal 
homicide.72 

It is slanderous per se to charge a person with 
the commission of the crime of murder or man¬ 


se. Mo —Priest v. Central States 
Fire Ins. Co., 9 S.W.2d 543, 223 
Mo.App. 122. 

N.T.—McAuliffe v. Local Union No 
3, International Brotherhood of 
Electrical Workers, 29 N.Y.S.2d 
963. 

36 C.J. p 1199 note 56. 

57. Conn.—Tuttle v. Bishop, 30 
Conn. SO. 

58. Md —Jones v. Hungerford, 4 
Gill & J. 402. 

59. Wis.—Frank v. Dunning, 38 
Wis. 270. 

36 C.J. p 1199 note 58. 

60. Ala.—Dudley v. Horn, 21 Ala. 
379. 

36 C.J. p 1199 note 59. 

61. Mass.—^Lundin v. Post Pub. Co., 
104 N.E. 480, 217 Mass. 213, 52 
L.R.A.,NS., 207. 

Or.—Peck v. Coos Bay Times Pub. 
Co., 259 P. 307, 122 Or. 408. 

62. Wis.—Walters v. Sentinel Co., 
169 N.W. 564, 168 Wis. 196. 

36 C.J. p 1199 note 61. 

63. Colo.—Republican Pub. Co. v. 
Conroy, 38 P. 423, 5 Colo.App. 262. 

64. Tex.—Great Atlantic & Pacific 
Tea Co. v. Harris, Civ.App., 75 S. 
W,2d 974, error dismissed. 

36 C.J. p 1200 note 82. 


65. Cal.—Plumb v. Stahl, 202 P. 468, 
54 Cal.App. 645. 

36 C.J. p 1200 note 83. 

66. Ohio.—^Alfele v. Wright, 17 Ohio 
St. 238, 93 Am.D. 615. 

67. Del.—Corpus Juris cited in Cor¬ 
bett V. American Newspapers, 5 A. 
2d 245, 247, 1 Terry 10. 

Fla.—Corpus Juris quoted in Shiell 
V. Metropolis Co., 136 So. 537, 542, 
102 Fla. 794. 

La—Corpus Juris quoted in Martin 
V. Markley, 11 So.2d 593, 596, 202 
La. 291. 

36 C.J. p 1203 note 40. 

Shooting by deputy sheriff 
La—Martin v. Markley, 11 So.2d 
593, 202 La. 291. 

A charge of self-destruction 
charges the commission of a crime. 
—^Hughes V. New England Newspa¬ 
per Pub. Co., 43 N.E.2d 657, 312 
Mass. 178. 

Accompanying one committing mur. 
der 

Newspaper article to effect that 
certain named person had been in 
company of another committing 
murder was libelous per se under 
statute providing that all words 
which, from their usual construction 
and common acceptation, are con¬ 
strued as insults and tend to vio¬ 
lence and breach of the peace shall 
be actionable.—Colcord v. Gazette 
Pub. Co., 145 S.E. 751, 106 W.Va. 419. 
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68. Fla.—Corpus Juris quoted iu 
Shiell V. Metropolis Co., 136 So. 
537, 542, 102 Fla. 794. 

La.—Corpus Juris quoted in Martin 
V. Markley, 11 So 2d 593, 596, 202 
La. 291. 

36 C.J. p 1203 note 41. 

The reason is that murder is a 
felony.—Peinhardt v. West, 115 So. 
88, 217 Ala. 12, second certiorari de¬ 
nied 115 So. 89, 217 Ala. 14. 

69. Fla.—Corpus Juris quoted in 
Shiell V. Metropolis Co., 136 So. 
537, 542, 102 Fla. 794. 

Da.—Corpus Juris quoted in Martin 
V. Markley, 11 So.2d 593, 596, 202 
La. 291. 

36 C.J. p 1203 note 42. 

Imputations by expressing mere sus¬ 
picion generally see supra § 12. 

70. Fla.—Corpus Juris quoted in 
Shiell V. Metropolis Co., 136 So. 
537, 542, 102 Fla. 794 

La.—(Corpus Juris quoted in Martin 
V. Markley, 11 So.2d 593, 596, 202 
La. 291. 

36 C.J. p 1203 note 43. 

71. N.T.—Gordon v. New Tork Eve¬ 
ning Journal Pub. Co., Ill N.T.S. 
574, 127 App.Div. 353. 

72. Del.—Corpus Juris cited in Cor¬ 
bett V. American Newspapers, 5 A. 
2d 245, 247, 1 Terry 10. 

Mo.—Diener v. Star-Chronicle Pub. 
Co., 135 S.W. 6, 232 Mo. 416. 
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slaughter and it is imitiaterial that no such 
murder has been committed by anyone, provided 
such fact is not known to the persons who heard the 
charge.'^^ To call one a ^‘murderer’’ is slanderous 
per se.*^^ Any words which are calculated to in¬ 
duce the hearers to believe that the person charged 
is guilty of the crime are actionable per se.*^® A 
charge that one has killed another is actionable 
per se unless explained or unless it is such as to 
show that no charge of killing in a criminal sense 
was intended or fairly to be understood.'^'^ 

d. Robbery 

A charge of robbery is libelous or sianderous per se. 

A charge of robbery is libelous per se.^S It has 
been intimated, however, that a charge of an “at¬ 
tempt to rob,” when construed in connection with 
the context, may not be actionable per se as charg¬ 
ing the commission of a crime.'^® 

It is slanderous per se to charge one with rob- 
bery.SO The word “robber” is not actionable un¬ 
less defendant intended to impute crime,which, 
however, the law will presume in the absence of 
explanation.S2 Words charging a person with be¬ 
ing a “robber” or with having “robbed,” or similar 
terms, may be so used or qualified as not to be 
actionable per se, as where it is clear that the im¬ 
putation of crime was not intended.^s A charge of 
a mere attempt to rob is not actionable per se,^^ 
unless such attempt in itself constitutes a crime.S^ 


§ 64. -Bigamy and Polygamy 

A charge of bigamy is libelous or slanderous per se. 

It is libelousSS or slanderous^^ per sc to charge ‘ 
one with having been guilty of the crime of bigamy 
or polygamy. 

§ 65. - Conspiracy, Blackmailing, and 

Extortion 

A charge of the commission of the offense of con- 
sj^racy, blackmailing, or extortion is actionable per se. 

/An oral charge of criminal conspiracy is action¬ 
able per se;S8 but it has been held not to be slan¬ 
derous per se to charge a husband with entering 
into conspiracy with his wife to extort money from 
another.89 The portion of a petition, in an action 
charging an attorney with fraud and conspiracy, 
which purports to set forth the beginning of the 
alleged conspiracy to defraud has been held not 
libelous.^® 

It is libelous per sc to charge one with extor- 
tion^i or with blackmailing,92 even though the 
charge of blackmailing may not impute a crime.®^ 

Charging a person with being a blackmailer is 
equivalent to charging him with being guilty of 
the crime of extortion,94 and is slanderous per se 
in jurisdictions where extortion or blackmailing is 
recognized as a crime.95 A charge of concocting a 
blackmailing or extortion scheme has been held not 
to be actionable per se as charging a criminal of¬ 
fense ;96 and a characterization of a person as a 


73. Cal.—Haub v. Freiermuth, 82 P. 
571, 1 Cal.App 556. 

36 C.J. p 1203 note 46. 

74. N.H.—Tenney v. Clement, 10 N. 
H. 52. 

36 C.J. p 1203 note 47. 

Charge of nonexistent crime gener¬ 
ally see supra § 53 c. 

75. Minn—Fredin v. Patsold, 188 N. 
W. 154, 151 Minn. 117. 

Mo.—Noeninger v. Vogt, 88 Mo. 589, 

76. Wis.—^Langton v. Hagerty, 35 
Wis. 150. 

36 C J. p 1203 note 49. 

Imputations held not of murder 
Cal.—Haub v. Freiermuth, 82 P. 571, 
1 Cal.App. 556. 

36 C.J. p 1203 note 49 [a]. 

77. Mass.—Thomas v. Blasdale, 18 
N.E. 214, 147 Mass. 438. • 

36 C.J. p 1203 note 50. 

78. N.T.—^Klinck v. Colby, 46 N.T. 
427, 7 Am.R. 360. 

Va.—James v. Powell, 152 -S.E. 539, 
154 Va 96—Lightner v. Osborn, 
127 SE. 314, 142 Va. 19. 

Sefereuce to specific transaction 
Statements in letter charging 


plaintiffs with having set out to 
cheat and rob defendant were li¬ 
belous, even though they referred 
to a specific transaction and were 
not of general import—^Udell v. Jo- 
sephson, 11 N.Y.S.2d 866. 

Robbery held not charg'ed 
Pa.—Good V. Grit Pub. Co., 36 Pa. 
Super. 238. 

79. Ind.—^Walford v. Herald Print¬ 
ing & Publishing Co., 32 N.E. 929, 
133 Ind. 372. 

Imputation of attempt to commit 
crime generally see supra § 55. 

80. Ky.—Yates v. Mullms, 26 S.W. 
2d 757, 233 Ky. 781. 

36 C.J. p 1213 note 87. 

81. Mich.—^Ritchie v, Stenius, 41 N. 
W. 687, 73 Mich. 563. 

82. Mich —Ritchie v. Stenius, su¬ 
pra. 

83. Mich.—Ritchie v. Stenius, su¬ 
pra. 

36 C.J. p 1213 note 90. 

84. Ky,—Russell v. Wilson, 7 B. 
Mon. 261. 

85. N.J —Bartow v. Brands, 15 N J. 
Law 248. 


86. N.J.—Hand v. Hand, 41 A.2d 
270, 23 N.J.Misc. 118. 

36 C.J p 1109 note iZ. 

87. N.J.—Hand v Hand, supra. 

36 C J. p 1199 note 64. 

88. Mass.—Gay v. Homer, 13 Pick 
535. 

Pa—Beehler v. Steever, 2 Whart. 
3r3 

89. Pa.—Hornburger v. Seiler, 24 
Pa.Co. 476. 

90. La—Dimitry v. Levy, lOS So. 
107, 161 La 11. 

91. U.S.—Palmer v. Mahin, Iowa, 
120 F. 737, 57 C.C.A. 41 

92. N.Y —Guenther v. Ridgway Co., 
156 N.Y.S. 534, 170 App.Div. 725 

36 C.J. p 1199 note 66—8 C.J. P 1115 
note 5[a], [b]. 

93. N.Y.—Weston v. Weston, 82 N. 
Y.S. 351, 83 App.Div. 520. 

94. U.S.—Mitchell V. Sharon, C.C. 
Cal, 51 F. 424. 

Kan.—Hess v. Sparks, 24 P. 979, 44 
Kan. 465, 21 Am S.R. 300. 

95. Wis —Culver v. Marx, 147 N.W. 
358, 157 Wis. 320. 

36 C.J. p 1200 note 69. 

96. US.—Mitchell V. Sharon, C.C. 
Cal., 51 F. 424. 
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^‘blackmailer/’ and an assertion that his purpose was 
to blackmail another, have been held not actionable 
where the words were used to characterize his ad¬ 
mitted conduct and not in their ordinary signifi- 

cation.^7 

^ 66. - Crimes against Government, and 

Offenses Concerning Elections and 

the Mail 

a. Counterfeiting 

b. Offenses concerning elections 

c. Offenses concerning the mail 

d. Sedition; treason 

e. Smuggling 

a. Counterfeiting 

An imputation of counterfeiting, in libelous or sian- 
<derous form, is actionable per se. 

An imputation of counterfeiting, in libelous^S or 
slanderous99 form, is actionable per se. An oral 
charge that another has passed counterfeit money 
has been held actionable but it has been held not 
to be actionable per se to charge one with passing 
counterfeit money unless it is averred that the 
party knew the money to be counterfeit,^ 

b. Offenses Concerning Elections 

Charges of criminal offenses against election laws 
or in connection with voting have been held actionable 
per se. 

Words charging gross corruption for the purpose 
of influencing voters generally are held libelous per 
se.3 It is libelous per se to charge one with ille¬ 
gal voting^ or with violating the election law in 
printing ballots and a written publication con¬ 
necting plaintiff’s name with alleged gross frauds 


in the registry of voters has been held actionable 
per se.6 

A charge of fraudulently destroying a vote,^ or 
willfully making a false declaration of one’s right 
to vote,8 or of fraudulently miscounting votes,^ or 
of endeavoring to induce another to commit a fel¬ 
ony by wrongly printing ballots^® has been held to 
be slanderous per se. 

c. Offenses Concerning the Mail 

Charges of criminal offenses against the postal laws 
or in connection with the mail have been held action¬ 
able per se. 

It is libelous per se to charge one with unlaw¬ 
ful interference with mail matter but the state¬ 
ment that a named person is a director of a cor¬ 
poration which is engaged in using the mails to 
defraud has been held not to be libelous per se,^^ 
since a statement of actual malice is necessary to 
render the words actionable.^8 Xo charge one or¬ 
ally with robbing the United States mail^^ or with 
sending obscene matter through the mails,i5 or 
to charge a postmaster with embezzling letters,^® 
is slanderous per se; but it is not slanderous per 
se to charge one with breaking open and reading 
a letter, as that is not an offense involving moral 
turpitude or subjecting one to infamous punish- 

ment.i7 

d. Sedition; Treason 

A charge of sedition or treason is libelous per se; 
an oral charge of treason is slanderous per se only if 
the use of the term “treason^* in the strict legal sense 
is apparent. 

It is libelous per se to charge one with having 
committed the crime of sedition^S or of treason,^8 
or with being a dangerous, able, and seditious agi¬ 
tator but a publication charging a person with 


97. Ill.—Parker v. Kirkland, 18 N.E., 5. 
2d 709, 298 Ill.App. 340. 

98. Mo.—^Nelson v. Musgrave, 10 
Mo. 648. 

Wis.—^Pellardis v. Journal Printing 
Co., 74 N.W. 99, 99 Wis, 156. 

99. Ala.—Thirman v. Matthews, 1 
Stew. 384. 

36 C-J. p 1200 note 88. 

1. La.—^Mequet v. Silverman, 27 So. 
885, 52 La.Ann. 1369. 

N.C.—Brittain v. Allen, 14 N.C. 167. 

2. Mo.—Church v. Bridgman, 6 Mo. 
190. 

N^.T.—^Pike v. Van Wormer, 5 How. 

Pr. 171, 6 How.Pr, 99. 

3. Cal.—^Edwards v. San Jose Print¬ 
ing & Publishing Soc., 34 P. 128, 99 
Cal. 431, 37 Am.S.R. 70. 

36 C.J. p 1201 note 4. 

4. Mass.—^Walker v. Winn, 8 Mass. 
248. 


N.D.—Streeter v. Emmons Coun¬ 
ty Farmers’ Press, 22 2 IST.W. 455, 
57 N.D. 438. 

6. Wis.—^Kraus v. Sentinel Co., 19 
N.W. 384, 60 Wis. 425. 

7. Mass.—Dodds v. Henry, 9 Mass. 
262. 

8. N.T.—Crawford v. Wilson, 4 
Barb. 504. 

36 C.J. p 1201 note 8. 

9. Wis.—Ellsworth v. Hayes, 37 N. 
W. 249, 71 Wis. 427. 

10. Wis.—^Wood V. Plackey, 232 N. 
W. 564, 202 Wis. 247. 

11. D.C,—^Wills V. Jones, 13 App.D. 
C. 482. 

Me.—Usher v. Severance, 20 Me. 9, 
37 Am.D. 33. 

12. N.T.—Campbell v. Cunningham 
Natural Gas Corporation, 298 N. 
Y.S. 200, 164 Misc. 1. 

13. N.T.—Campbell v. Cunningham 
Natural Gas Corporation, supra. 

Ill 


14. Ind.—^Jones v. Chapman, 5 
Blackf. 88—Craig v. Brown, 5 
Blackf. 44. 

15. N.T.—Halstead v. Nelson, 36 
Hun 149. 

36 C.J. p 1213 note 75. 

16. Ind.—^Hays v. Allen, 3 Blackf, 
408. 

Mich.—Taylor v. Kneeland, 1 Dougl. 
67. 

17. Cal.—Greene v. Murdock, 81 P. 
993, 1 Cal.App. 136. 

36 C.J. p 1213 note 77. 

18. Ariz.—Arizona Pub. Co. v. Har¬ 
ris, 181 P. 373, 375, *20 Ariz. 446. 

Charge of being anarchist see infra 
§ 73. 

19- N.T.—Coleman v. Southwick, 9 
Johns. 45, 6 Am.D. 253—Genet v. 
Mitchell, 7 Johns. 120. 

20- Minn.—^Wilkes v. Shields, 64 N. 
W. 921, 62 Minn. 426. 
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taking part in a revolt or rebellion, within a for¬ 
eign government other than England, is insufficient 
to charge a crime, in the absence of proof of the 
existence of some statute or law making such an 
act a treasonable offense.^^ 

An oral charge of treason may be actionable.^^ 
However, words charging treason, without regard 
to the constitutional definition of treason, are not 
slanderous per se;23 it is necessary to find that de¬ 
fendant intended to charge, and the bystanders un¬ 
derstood him to charge, that plaintiff had commit¬ 
ted treason in the strict legal sense.24 

e. Smuggling 

A charge of smuggling Is libelous per se. 

To charge one with smuggling is libelous per 
se.25 So a written charge of an attempt to evade 
and defraud the revenue laws of the United States 
by making out fraudulent invoices of books im¬ 
ported from a foreign country is libelous per se.26 

§ 67. - Disorderly or Gambling Houses; 

Gambling 

A charge of keeping a disorderly house, a house of 
ill fame, or a gambling house is libelous or slanderous 
per se. A written charge of the crime of gambling is 
libelous per se, and an oral charge of gambling has 
been held to charge a crime. 

A written publication charging that a certain 


house is disorderly,^^ or charging one with keep¬ 
ing a disorderly house or a house of ill fame,28 
is actionable per se. A publication charging that 
a house is disorderly is held to be equivalent to 
charging that the inmates are disorderly, and is 
considered as a libel on the occupants.29 A charge 
of the crime of gambling^O or of keeping a gam¬ 
bling housed^ is libelous per se. 

Oral words charging one with keeping a disor¬ 
derly house, a house of prostitution, or a house of 
ill fame,^2 or a gambling hoiise,23 or with aiding 
and abetting one who keeps a house of prostitu¬ 
tion,2 ^ are slanderous per se. Charging a person 
with keeping a *‘bad house’’ is not in itself action¬ 
able but the term, when construed in connection 
with other words, may impute the crime of keeping 
a bawdyhouse and thus be actionable per stM A 
charge of gambling has been held to charge a 

crime. 2 7 

§ 68. - Embezzlement, Forgery, and 

False Pretenses, or Kindred Crimes 

A Statement charging the crime of embezzlementr 
forgery, or obtaining property by false pretenses Is 
libelous or slanderous per se. 

Written or printed words imputing the crime of 
embezzlement are libelous per se.23 A positive and 
express charge of embezzlement is not requisite to 


21. N.T.—Crashley v. Press Pub. 
Co., 71 N.E. 258, 179 N.Y. 27. 

22. N.Y.—^Kegerreis v. Van Zile, 167 
N.Y.S. 874, 180 App.Div. 414. 

36 C.J. p 1214 note 95. 

Agent of Hitler 

A false oral statement that plain¬ 
tiff was the agent of Hitler and 
Fascism in America is actionable per 
se as charging any and all crimes 
which such an agent had committed 
or might be expected to commit, es¬ 
pecially when made while the coun¬ 
try was at war with Germany.—^De- 
vany v. Quill, 64 N.Y.S 2d 733, 184 
M^isc. 698. 

23. N.Y.—^Kegerreis v. Van Zile, 167 
N.Y.S. 874, 180 App.Div. 414. 

36 C.J. p 1214 note 96. 

24. N Y.—^Kegerreis v. Van Zile, 
supra. 

25. Tex.—^Herald News Co. v. Wil¬ 
kinson, Civ.App., 239 S.W. .294. 

36 C.J. p 1214 note 99- 

26. Mass.—Worthington v. Hough¬ 
ton, 109 Mass. 481. 

Imputation of attempt to commit 
crime generally see supra § 55. 

27. Ala.—Fitzpatrick v. Age-Herald 

Pub. Co., 63 So. 980, 184 Ala. 610, 
51 Ii.R.A.,N.S„ 401, Ann.Cas.l916B 
753, 1 


N.Y.—McClean v. New York Press 
Co., 19 N.Y.S. *262. 

28. N.J.—Kilpatrick v. Edge, 88 A. 
839, 85 N.J.Law 7. 

36 C.J. p 1174 note 96, p 1200 note 
92, 

Quilt of morals charge not implied 
Publication of newspaper headline 
“Brown Gables Guilty Verdict" was 
not libelous as implying that owner 
had been found guilty of a morals 
charge, where none of previous ar¬ 
ticles allegedly stressing such 
charge mentioned owner’s name or 
identity and article published under 
such headline explained that owner 
was acquitted on charge of operat¬ 
ing a disorderly house and convicted 
only of operating a hotel in residen¬ 
tial district and without a use per¬ 
mit.—Glenn v. Gibson, Cal.App., 171 
P.2d 118. 

29. Ala.—^Fitzpatrick v. Age-Herald 
Pub. Co., 63 So. 980, 184 Ala. 510, 
51 L..R.A.,N.S., 401, ATin-Cas.l916B 
753. 

36 C.J. p 1200 note 95. 

30. Mo.—Ferguson v. Evening 

Chronicle Pub, Co, 72 Mo.App. 462. 

36 C.J. p 1201 note 96. 

31. Tex.—^Knapp v. Campbell, 36 S. 
W. 765, 14 Tex.Civ.App. 199. 
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32. Me.—Robinson v. Prockter, 12T 
A. 433, 124 Me. 2'35. 

36 CJ. p 1179 notes 91, 94, p 1201 
note 97. 

Use of apartment 

Statement that plaintiff was using 
her apartment for illegal and im¬ 
moral purposes, if construed by jury, 
as alleged by plaintiff, to mean that 
plaintiff kept a bawdy house or dis¬ 
orderly house, charged plaintiff with 
a crime and was slanderous per se.— 
Kirkland v. Niles, 66 N.Y.S.2d 114. 

33. Mass.-—Buckley v. O’Niel, 113 
Mass. 193, 18 Am.R. 466. 

Neb.—Battles v. Tyson, 110 N.W. 
299, 77 Neb. 563, 24 L.R.A,N.S.. 
577, 15 Ann.Cas. 1241. 

34. Wis.—Culver v. Marx, 147 N- 
W. 358, 167 Wis. 320. 

35. Md.—^Peterson v. Sentman, 37 
Md. 140, 11 Am.R 534. 

36. R.I.—Blake v. Smith, 34 A 995, 
19 R.I. 476. 

36 C.J. p 1179 note 93. 

37- Tex.—Texas & N. O. R. Co. v. 
Tolbert, Civ.App., 46 S.W.2d 361, 
error dismissed. 

38. Wis.—Flynn v. Reinke, 225 N. 
W. 742, 199 Wis. 124, 63 AL.R 
1113. 

36 C.J. p 1201 note 10. 
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constitute a publication libelous per se,^^ it being 
sufficient if the language used naturally imports the 
commission of such an offense,^® as, for instance, 
a charge that one is a "‘defaulter/’^l Any spo¬ 
ken words imputing the commission of the crime 
of embezzlement are slanderous per se,^2 and the 
charge need not be direct and positive but the 
act charged must include all of the elements of the 
crime of embezzlement,and hence, if the words 
in their plain and natural import do not charge the 
crime of embezzlement, but impute no more than 
a breach of trust, they are not actionable per se.^^ 

A written publication imputing that one is guilty 
of the crime of obtaining property by false pretens¬ 


es, or a crime of a kindred nature, is actionable per 
se.*^® An oral imputation of the commission of the 
crime of obtaining property by false pretenses, or of 
a kindred offense, is actionable per se.'^'^ It is not 
necessary that the words should be such as to de¬ 
scribe the offense with technical accuracy it is 
sufficient if they impute the crime when taken in 
their plain and natural import,^9 as, for instance, 
when there is a general description of the offense 
by name.However, words imputing that plaintiff 
is a trickster, a crook, or a fraud have been held not 
to charge the indictable offense of false pretenses so 
as to be slanderous per se.^^ A charge merely of 
attempting to obtain money under false pretenses 


39. U.S —Press Pub. Co. v. McDon¬ 
ald, N.Y., 63 F. 238, 11 C.C.A. 155, 
26 LRA. 53. 

36 C.J. p 1201 note 11. ^ 

40. Wls —Flynn v. Reinke, 2,25 N. 
W. 742, 199 Wis. 124, 63 A.L,R. 
1113. 

36 C.J. p 1201 note 11. 

‘Words lield not to cliargre embezzle¬ 
ment 

Mo.—Grossman v. Globe-Democrat 
Pub. Co.. 149 S.W.2d 362. 347 Mo. 
869. 

36 C.J. p 1201 note 12 [a]. 

41. N.T —Ginsberg v. Union Surety 
& Guaranty Co,, 74 N.Y.S. 561, 68 
App.Div. 141. 

36 C.J. p 1201 note 13. 

42. Ala.—W. T. Grant Co. v. Smith, 
125 So. 393, 220 Ala. 377. 

Del.—Stidham v. Wachtel, 21 A.2d 
282, 2 Terry 327. 

N.C.—Elmore v. Atlantic Coast Line 
R Co., 127 S.E. 710, 189 N.C. 658. 

Ohio.—Schoedler v. Motometer 

Gauge & Equipment Corporation, 
15 N.E2d 958. 134 Ohio St. 78. 

S.C.—Mann v. Life & Casualty Ins. 
Co. of Tennessee, 129 S.E. 79, 132 
S.C. 193. 

Tex.—Maass v. Sefcik, Civ.App., 188 
S.W.2d 897. 

36 C.J. p 1202 note 16. 

43. Ohio.—Schoedler v. Motometer 
Gauge & Equipment Corporation, 
15 N.E.2d 958, 134 Ohio St 78. 

44. N.J.—Jaeger v. Beberdick, §7 A. 
157, 70 N.J.Law 372. 

36 C.J. p 1202 note 17. 

Crime held charged or necessarily 
imputed 

Mo.—Atterbury v. Brink’s Express 
Co.. App., 90 S.W.2d 807. 

45. U.S.—Massee v. Williams, Tenn., 
207 F. 222, 124 C.C.A. 492. 

36 C.J. p 1202 note 18. 

Shortage; **short” 

(1) Manager's statement to cash¬ 
ier that shortage existed was not 

equivalent to charge of embezzle- 
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ment.—^Walgreen Co. v. Cochran, C. 
C.A.MO., 61 F.2d 357. 

(2) The statement that one is 
“short” in his accounts does not nec¬ 
essarily impute to him the crime of 
larceny after trust.—Hardeman v 
Sinclair Refining Co., 152 S E. 854, 
41 Ga.App. 315—36 C.J. p 1206 note 
63 [c]. 

(3) A service station commission 
manager could not recover from em¬ 
ployer for allegedly slanderous 
statement made by superintendent 
who told manager and his associate 
that they were short some money 
and should check out, on ground that 
superintendent charged embezzle¬ 
ment, where only third person wit¬ 
ness who heard statement testified 
that superintendent said manager 
and associate had been checked 
short.—Taylor v. Standard Oil Co., 
186 So. 294, 184 Miss, 392. 

(4) Imputations tending to injure 
in employment in general see supra 
§ 32. 

Words held not to impute embezzle¬ 
ment 

Tex,—Missouri, K. & T. R. Co. v. 

Moses, Civ.App., 144 S.W. 1037. 
Va.—Taylor v. Grace, 184 S.E. 211, 
166 Va. 138. 

46. S.C.—^Zeigler v. Southern States 
Supply Co., 191 S.E. 889, 184 S.C. 
153—Corpus Juris cited in Wil¬ 
liamson V. Askin & Marine Co., 136 
S.E. 21, 23, 138 S.C. 47. 

36 C J. P 1202 note 19. 

Crime of borrowing money on 
false statement held imputed.—Con¬ 
nell V. A. C. L. Haase ^ Sons Fish 
Co., 257 S.W. 760, 302 Mo. 48. 

Effect on ordinary reader deter¬ 
mines whether newspaper statement 
as to obtaining money under false 
pretenses is libeL—Interstate Opti¬ 
cal Co. V. Illinois State Soc. of Op¬ 
tometrists, ,244 Ill.App. 158. 

47. Mont.—Keller v. Safeway 
Stores, 108 P,2d 605, 111 Mont. 28. 
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S. C.—Turner v. Montgomery Ward & 
Co., 163 SE. 796, 165 S.C. 253. 

36 C.J. p 1202 note 21. 

48. Mont.— Corpus Juris cited in 
Keller v. Safeway Stores, 108 P. 
2d 605, 609, 111 Mont. 28. 

36 C.J. p 1202 note 22. 

Intent to charge knowledge and in¬ 
tent 

Where defamatory language claim¬ 
ed to have been spoken of plaintiff, 
when given its natural meaning and 
common acceptation, imputed to 
plaintiff a charge of having obtained 
money through pretense of a worth¬ 
less check, language was slanderous 
per se, irrespective of whether it 
was used with intent to charge 
plaintiff with cashing check with 
knowledge and intent such as would 
be required to be proved in a prose¬ 
cution under false pretense statute 
—Keller v. Safeway Stores, 108 P. 
2d 605, 111 Mont. 28. 

49. Ill.—Lafollett v. McCarthy, IS 
Ill.App. 87. 

Ind.—Graeter v. Hogan, 28 N.E. 209. 

2 Ind App. 193. 

Crime held uot charged 

(1) Oral statement that plfJntiff 
sold bank stock to defendant illegal¬ 
ly and that plaintiff knew bank was 
defunct.—Sleight v. Woods, 260 N. 

T. S. 825, 145 Misc. 824. 

(2) Words charging that plaintiff 
cashed check which was no good, 
received change, and had flour sent 
to address where there was no 
house, threatening to have sheriff 
sent after plaintiff and identifying 
plaintiff as one who passed check, 
since they did not charge crime and 
were not susceptible of only oppro¬ 
brious meaning.—Keller v. Safeway 
Stores, D.C.Mont., 15 F.Supp. 716. 

50. Ill.—Lafollett V. McCarthy, 18 
I11.APP. 87. 

51. D.C.—Friedlander v. Rapley, 38 
App.D.C. 208. 

Dishonesty, fraud, or rascality gen¬ 
erally see supra § 18. 
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has been held not actionable®^ unless such attempt 
constitutes a crime.®^ 

To charge one in writing with the crime of for¬ 
gery is actionable per se.®^ It is not libelous per 
se to accuse a person of forgery where the expres¬ 
sion is not used in such a manner as to import a 
crime,®® to blacken the character of plaintiff, or 
to expose him to public hatred, contempt, or ridi¬ 
cule.®® It is slanderous per se to charge one with 
the crime of forgery.®^ Any words which, when 
taken in connection * with the circumstances under 
which they are alleged to have been spoken, are 
calculated to induce the hearers to suspect or be¬ 
lieve that plaintiff was guilty of the crime are ac¬ 
tionable per se.®® The imputation may be as ef¬ 
fectually made by way of interrogation as by an 
affirmative charge,®® but the words must in their 
plain and obvious sense import a charge of for¬ 
gery;®® if the words are so qualified as to show 
that they were used in a sense not importing the 
offense and were understood in such qualified sense 
by the hearers, they are not actionable.®i 

As a general rule it is actionable per se to call 
one a *Torger,”®2 but a mere charge of forgery does 
not necessarily mean felonious forgery, for which 
alone an action lies;®® and words stating that a 


person is a 'Torger” arc not actionable per se where 
such words are coupled with a charge of some act 
which does not of itself constitute forgery.®^ 

The charge must be made concerning an instru¬ 
ment capable of being forged;®® but it need not 
be stated to what instrument the name was 
forged.®® Where there is a charge of forging a 
name to a note, the natural meaning conveyed is 
that the note was susceptible of forgery and the 
words are actionable per se.®'^ 

Withholding property. A written publication im¬ 
puting the crime of unlawfully withholding proper¬ 
ty belonging to another and placed in plaintiff’s 
hands is libelous per se.®® 

A charge of breach of trust zvith fraudulent in¬ 
tent charges a crime.®® 

§ 69. - Intoxicating Liquors 

Oral or written words imputing offenses against the 
intoxicating liquor laws are actionable per se. 

Oral^O or written^i words imputing the manufac¬ 
ture or sale of intoxicating liquors in violation of 
law, or other offenses against liquor laws, are ac¬ 
tionable per se; but words charging a person with 
soliciting and obtaining liquor from one who sells 


52- Ind.—^Hotchkiss v. Olmstead, 37 
Ind. 74. 

Imputation of attempt to commit 
crime generally see supra § 55. 

53. Ala.—Lioeb v. Webster, 104 So. 
25, 213 Ala. 99. 

54. N.Y.—^Paris v. New York Times 
Co, 9 N.Y.S.2d 689. 170 Misc. 215, 
affirmed 21 N.Y S.2d 512, 259 App 
Div. 1007, reargument denied 23 
N.Y.S.2d 479, 260 App.Div. 859. 

36 C.J. p 1202 note 27. 

Xteasonalile interpretation, of letter 
Whether letter stating that de¬ 
fendants had purchased conditional 
sales contract for goods purchased 
by addressee from plaintiff was li¬ 
belous by reason of extraneous cir¬ 
cumstances depended on whether ad¬ 
dressee, under circumstances set 
forth in complaint, might reasonably 
have assumed that letter meant that 
plaintiff had either forged or utter¬ 
ed a forged conditional sales con¬ 
tract which had passed into hands 
of defendants.—Ilitzky v. Goodman, 
112 P.2d 860, 57 Ariz. 216. 

Porgery held not charged 
Okl.—Marland Refining Co. v. Har- 
rel, 31 P.2d 121, 167 Okl. 548. 

55. Wash.—^Velikanje v. Milli- 
champ, 120 P. 876, 67 Wash. 138. 

36 C.J. p 1202 note 28. 

^TPorgery charge’* 

Newspaper headline stating “Dav¬ 
id Paris Guilty on Forgery Charge” 
was not libelous when considered - 


with body of article stating that 
David Pans, an attorney, was sus¬ 
pended from practice in federal 
court for five years by order of 
judge who ruled that he had been 
guilty of submitting forged affida¬ 
vits to the court.—Paris v. New York 
Times Co, 9 N.Y.S.2d 689, 170 Misc. 
215, affirmed 21 N.Y.S.2d 512, 259 
App.Div. 1007, reargument denied 23 
N.Y.S.2d 479, 260 App.Div. 859. 

56. Wis,—Cramer v. Noonan, 4 Wis. 
231. 

57. Ga.—Russell v. Dailey’s Inc., 
199 S.E. 665, 58 Ga.App. 641. 

36 C.J. p 1202 note 30. 

58. Cal.—Carl v. McDougal, 184 P. 
885, 43 Cal.App. 279. 

36 C.J. p 1203 note 31. 

50. N.Y,—Gorham v. Ives, 2 Wend. 
534. 

60. Ky.—Mills v. Taylor, 3 Bibb 
469. 

36 C.J. p 1203 note 33. 

61. Wis.—Greeler v. Redmond, 143 
N.W. 152, 154 Wis. 603. 

62. Ill.—^Zuckerman v. Sonnen- 
schein, 62 Ill. 115. 

Ind.—^Hotchkiss v. Olmstead, 37 Ind, 
74. 

63. N.Y.—Alexander v. Alexander, 9 
Wend. 141. 

64. N.C.—Barnes v. Crawford, 20 S. 
E. 386, 115 N.C 76. 
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65. Mo.—^Krup v. Corley, 69 S.W. 
609, 95 Mo.App. 640. 

36 C.J. p 1203 note 38. 

66. Ga.—Russell v. Dailey’s, 199 S 
E. 665, 68 Ga.App. 641. 

67. Mich.—Beneway v. Thorp, 43 N. 
W. 863, 77 Mich. 181. 

68. N.Y.—Day v. Chamber of Com¬ 
merce of U. S., 267 N.Y.S. 215, 239 
App.Div. 447, affirmed 191 N.E. 546, 
264 N.Y. 622. 

69. S C.—^White V. Southern Oil 
Stores, 17 S.E.2d 150, 198 S.C. 173. 

70. Mass—Lynch v. Lyons, 20 N.E 
i2d 953, 303 Mass. 116. 

Minn—Jakula v. Starkey, 200 N.W 
811, 161 Minn. 58. 

36 C.J. p 1204 note 51. 

Drunkenness see infra § 73. 

“Bootlegger” 

N.Y.—^Kammerer v. Sachs, 227 N.Y.S, 
641, 131 Misc. 640. 

Or.—Stevens v. Wilber, 300 P. 329, 
136 Or. 599. 

71. Ky.—Corpus Juris cited in 

Louisville Times Co. v. Emrich, 66 
S,w.2d 73, 75, 252 Ky. 210 —Couri¬ 
er Journal Co. v. Noble, 65 S.W 
2d 703, 251 Ky. 527. 

Mass.—Lynch v. Lyons, 20 NE.2d 
953, 303 Mass. 116—Riceman v. 
Union Indemnity Co., 179 N.E. 629, 
'278 Mass. 149. 

Wash.—Tennant v. P. C. Whitney & 
Sons, 234 P. 666, 133 Wash. 581. 

36 C.J. p 1204 note 5,2. 
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it in violation of law have been held not to impute 
the commission of a public offense, and hence not 
to be slanderous per se.'^^ 

§70. - Larceny and Receiving Stolen 

Property 

a. Larceny 

b. Receiving stolen property 

a. Larceny 

(1) In libelous form 

(2) In slanderous form 

(1) In Libelous Form 

An imputation of the commission of larceny Is 
iibelous per se. 

A publication imputing that a person is guilty of 
the crime of larceny is libelous per se.73 It is not 
essential that the language charge a crime in the 
technical sense any language which in its ordi¬ 


§ 70 

nary and usual signification, and as understood by 
men of ordinary intelligence knowing all the cir¬ 
cumstances, imputes the offense will support an ac¬ 
tion for libel.'^S To call one a thief "^6 or to charge 
him with ‘‘stealing”'^^ jg actionable per se as charg¬ 
ing the crime of larceny, unless the words are so 
qualified as to show that they were used in a sense 
not importing that offense and the word “take"' 
may be used in such a context as to be susceptible 
of a criminal meaning and to constitute libel per 
se.*^^ 

(2) In Slanderous Form 

The oral use of words which impute the crime of 
larceny is slanderous per se. 

As a general rule, to charge one orally with the 
crime of larceny is actionable per se.^^ It is not 
necessary that the words spoken should by them¬ 
selves constitute a technical charge of crime or that 
there should be a directly affirmative charge,®^ it 


72. Iowa.—sterling- v. Jugenheimer, 
28 N.W. 559, 69 Iowa 210. 

73. Oal.—Donnell v. Linforth, 62 P. 
2d 937, 11 Cal.App.2d 25. 

Ga.—Caswell v. Porter, 180 S.B. 860, 
51 G-a App. 513—^Augusta Chronicle 
Pub. Co V. Arrington, 157 S.E. 
394, 42 Ga.App. 746. 

Ky.—Pordson Coal Co v. Carter, 108 
S.W.2d 1007, 269 Ky. 805. 

N.Y.—Gilmartin v. Day, 212 N.T.S. 

152. 214 App.Div. 230. 

N.D.—Corpus Juris cited in Waite v. 
Stockgrowers’ Credit Corporation, 
249 N.W. 910, 911, 63 N.D. 763. 

36 C.J. p 1204 note 54. 

Charging unlawful taking of person¬ 
al property 

N.D.-—Waite v. Stockgrowers’ Credit 
Corporation, 249 N.W. 910, 63 N.D. 
763. 

74. Ga.—Piedmont Cotton Mills v. 
James, 200 S.E. 457, 59 Ga.App. 
239. 

Public hatred, ridicule, or scorn 
It IS unnecessary that the techni¬ 
cal offense of larceny should be 
charged to render the publication li¬ 
belous, if the charge tends to bring 
plaintiff into public hatred, ridicule, 
or scorn. 

Ind.—Bain v. My rick, 88 Ind 137. 
Mich.—Randall v. Evening News 
Ass’n, 60 N.W. 301, 101 Mich. 561. 

75. Okl.—Dimmitt v. McDowell, 159 
P. 290, 60 Okl. 88. 

36 C.J. p 1204 note 55. 

“Steal” by justice court 
Words “legalized steal J. P. 
Court,” on check payable to justice 
of peace, and given to constable for 
payment of judgment rendered by 
justice, were libelous per se as con¬ 
taining intimation that justice had 


committed a “steal.”—Piedmont Cot¬ 
ton Mills V. James, 200 S.E. 457, 460, 
59 GaApp. 239. 

Imputations held not to charge lar¬ 
ceny 

Ala.—^Alabama Ride Co. v. Vance, 
178 So. 438, 235 Ala. 263. 

Ill—^Zurawski v. Dziennik Zjednoc- 
zenia Pub Corporation, 2 N.E.2d 
956, 286 Ill.App. 106. 

Pa—Good V. Grit Pub. Co., 36 Pa. 
Super. 238. 

36 C.J. p 1204 note 55 [a]. 

76. iLa.—Johnson v. Crow, App., 
lo8 So. <807. 

Tex.—Flournoy v. Story, Civ.App., 
37 S.W.2d 272. 

36 C J. p 1204 note 56. 

77. Mo.—Johnson v. St. Louis Dis¬ 
patch Co., 65 Mo. 539, 27 Am.R. 
293. 

36 C.J. p 1204 note >57. 

78. Ill.—^Zurawski v. Dziennik Zjed- 
noczenia Pub. Corporation, 2 N.E. 
2d 9'56, 286 Ill.App. 106. 

36 C.J. p 1204 note '58. 

79. Ohio.—Tratnik v. Kalish, 27 O. 
C.A. 318. 

80. U.S.—^Walgreen Co. v. Cochran, 
C.C.A.MO., 61 F.2d 357. 

Miss.—^Jefferson v Bates, 118 So. 
717, 152 Miss. 128. 

N.Y.—Adams v. F. W. Woolworth 
Co., 257 N.Y.S. 776, 144 Misc. 27. 
Ohio.—Hughey v. Bradrick, 177 N. 

E. 911, 39 Ohio App. 486. 

S C.—^White v. Southern Oil Stores, 
17 S.E.2d 150, 198 S.C. 173—Cor¬ 
pus Juris q.uoted in Flowers v. 
Price, 6 S.E.2d 750, 751, 192 S.C. 
373—Corpus Juris quoted in Mer¬ 
ritt v. Great Atlantic & Pacific 
Tea Co, 184 S E. 145, 147, 179 S. 
C. 474. 


Tex.—Tabet v. Kaufman, Civ.App , 
67 S.W.2d 1072. 

36 C.J. p 1204 note 60, p 1213 note 
77 Ca3. 

Season for rule 

Larceny is an indictable offense 
punishable by imprisonment.—Wil¬ 
liams v. Kroger Grocery & Baking 
Co., 10 A 2d 8. 337 Pa. 17. 

Xiarceny held not charged 

(1) Statement made to plaintiff by 
employee of electric light and pow¬ 
er company that "we know you have 
had a jumper on there and we are 
going to have you arrested,” was 
not slanderous per se, either because 
of threat of arrest or on ground 
that charge of possession of a 
“jumper” constituted an accusation 
of larceny.—^Hudson v. Schmid, 272 
N.W. 406, 132 Neb 583. 

(2) Building manager’s statement 

to plaintiff that he had right to stop 
anybody, “especially a suspicious 
character like you ... if you 
are not careful . . . we will 

send you down to the jail . 

I have a right to send you down,” 
was not slanderous per se.—Chris¬ 
tian V. Ransom, 183 S.E. '89, 52 Ga. 
App. 218. 

(3) Words of manager of store in 
a,sking employee what employee had 
put in his pocket did not per se 
charge the commission of a crime 
and were not for any other reason 
slanderous per se.—^Braden v. 
Baugham, Ga.App., 41 S E.2d 5*81. 

(4) Other statements. 

N.Y.—Reese v. Julia Sport Wear, 
21 N.Y.S.2d 99, 260 App.Div. 263. 
Tex.—Skillern v. Brookshire, Civ. 

App., 58 S.W.2d 544. 

81. S.C—Corpus Juris quoted in 
Flowers v. Price, 6 S.E.2d 7‘50, 
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being sufficient if the words would naturally and 
presumably be understood by the hearers as charg¬ 
ing the crime of larceny but the words must im¬ 
port a felonious taking, although it has been held 
that there is no distinction between grand and i 3 etit 
larceny in this respect.®^ 

Although the words spoken amount of themselves 
to a charge of larceny, if they are accompanied 
with a specification of acts on which the charge is 
based, which show that no such crime was commit¬ 
ted, the person of whom the words were spoken has 
no cause of action.^5 This rule applies to cases 
where all the alleged slanderous words taken to¬ 
gether show that the act characterized as larceny 
was not in fact larceny,^® and is wholly inapplica¬ 
ble to cases where the statement specifically im¬ 
putes larceny, and where the author fortifies the 
statement with a recital of the facts which led him 
to make the charge.8'7 A charge of the commission 
of an act equivalent to larceny is not slanderous 
per se, as by implication the idea of the precise of¬ 
fense of larceny is excluded and words import¬ 
ing an accusation that either plaintiff or another 
person stole property are insufficient to charge 
plaintiff with theft, as regards recovery for slan- 

der.^9 


Larceny from dead person. It has been held to 
be actionable per se to charge one with larceny of 
the property of a deceased person.^O 

Larceny from joint owner. It is not actionable 
per se to charge a joint owner^^i or a partners^ 
with taking property held under the joint owner¬ 
ship. If, however, when the words imputing theft 
of the property of which plaintiff was a joint own¬ 
er were spoken, no allusion was made to any joint 
ownership of the property and it did not appear 
that the persons addressed knew or believed such 
to be its condition, the charge has been held slan¬ 
derous per se.9^ 

Property subject of larceny. Words, otherwise 
actionable per se as charging larceny, if spoken 
with relation to a subject of which no larceny was 
capable of being committed, are not actionable per 
se.®4 If, however, the property charged to liave 
been stolen is the subject of larceny, either at com¬ 
mon law or under statute, the charge is action¬ 
able per se.95 

'^Pilfer/^ ^^plunderf* and ''hook,** An accusation 
of ‘‘pilfering’’ has been held to import a charge of 


7*51, 192 S.C. 373—Corpus Juris 
quoted, in Merritt v. Great Atlan¬ 
tic & Pacific Tea Co , 184 S.E. 145, 
147, 179 S.C. 474—Lilly v. Belk’s 
Department Store, 182 S.E. -889, 
178 S.C. 278. 

36 C.J. p 1206 note 61. 

“If the direct charge of larceny 
IS actionable per se, the use of 
words intended to, and reasonably 
calculated to impute larceny, would 
have the same effect as the direct 
charge.”—Wilson v. Gadd, 13 Tenn. 
App. 6, 10. 

Indirect charge; opinion 
A charge of having committed the 
crime of larceny is not the less ac¬ 
tionable because made indirectly, as 
by the addition of the words “in my 
opinion.”—^Lowe v. Brown, 235 P. 
395, 396, 114 Or. 426. 

Charge held equivalent to charge of 
larceny 

Ky.—^Young v. Glancey, 269 S.W. 
312, 207 Ky. 399. 

Innuendo, in statement that son 
was being educated by father on 
grandfather’s money, that money 
was stolen by father from grandfa¬ 
ther, was actionable.—Collier v. 
Thompson, 22 S.W 2d 562, 180 Ark. 
695. 

Wiring around meter 

Statement of employee of electric 
company to customer’s wife as rea¬ 
son for placing meter on pole out¬ 
side house that husband had been 
wiring around meter was slanderous 


per se and actionable, unless qual -1 
ifiedly privileged.—‘Plowers v. 
Smith, Tex.Civ.App, -80 S.W 2d 392. 

82, Ala.—W. T. Grant Co. v. Smith,! 
125 So. '393, 220 Ala. 377. 

S.C.—Corpus Juris quoted in Flow¬ 
ers V. Price, 6 S.E.2d 750, 751, 192 
S.C. 373—^Norton v. Great Atlantic 
& Pacific Tea Co., 193 S.E 126, 184 
S.C. 525—Corpus Juris quoted in 
Merritt v. Great Atlantic & Pa¬ 
cific Tea Co., 184 S.E 14-5, 147, 179 
S.C. 474—^Lily v. Belk’s Depart¬ 
ment Store, 1'82 S.E. 889, 17’S S.C. 
278—Rowell V. Johnson, 170 SB. 
151, 170 S.C. 20'5. 

Tex.—^Skillern v. Brookshire, Civ. 

App., '58 S.W.2d i544. 

36 C.J ip 1206 note 61. 

83. Ky.—York v. Mims, 200 SW. 
918, 179 Ky. 526. 

36 C.J. p 1206 note 63. 

Statement held not slanderous 
Ky.—Pawley v. Stone, 2t84 S.W. 

1012, 215 Ky. 121. 

Shortage 

Manager’s statement to cashier 
that shortage existed was not equiv¬ 
alent to charge of theft.—^Walgreen 
Co. V. Cochran, C.C.A.MO., 61 F.2d 
357. 

84, N.C.—^Jones v. Brinkley, 93 S.E. 
372, 174 N.C. 23. 

Vt.—Redway v. Gray, 31 Vt 292. 

85. Neb.—Corpus Juris quoted in 
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Patrick v. Shallcross, 243 N.W. 
907, 909, 123 Neb. 742. 

3'6 C.J. p 1206 note 65. 

86 . Kan.—Gregory v. Nelson, 173 P. 
414, 103 Kan. 192, L.R.A.1918F 160. 

87. Kan.—Gregory v. Nelson, su¬ 
pra. 

88 . N.C.—Stokes v. Arey, '63 N.C 

66 . 

36 C.J. p 1206 note 69. 

89. Tex.—Bull v. Collins, Clv,App, 
54 S.W.2d 1870. 

Construction of language as to per¬ 
son defamed see supra 9 
9a Mass.—Wonson v. Say ward. 13 
Pick. 402, 23 Am.D. 691. 

Pa.—Bash v. Sommer, 20 Pa. 169. 

91. Ala.—^Kirksey v. Fike, 29 Ala. 
206. 

36 C.J. p 1207 note 74. 

92. Ohio.—Alfele v. Wright, 17 
Ohio St. 238, 93 Am.D. 616. 

93. Conn.—^Williams v. Miner, 18 
Conn. 464. 

Mass.—Carter v. Andrews, 16 Pick. 

1 . 

94. Neb —lOorpus Juris quoted in 
Patrick v. Shallcross, 243 N-W. 
907, 908, 123 Neb. 742. 

36 C.J. p 1206 note 72. 

Land 

Neb.—Patrick v. Shallcross, 343 N. 
W. 907, 123 Neb. 742. 

95. Iowa.—^Davis v. Moha, 134 N. 
W. 206, 14i5 Iowa 417, 

, 36 C.J. p 1206 note 73, 
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larceny and to be actionable per se.96 On the 
ground, however, that the common and ordinary 
meaning of the word ''hook” is not to "steal,” it 
has been held that the term is not of itself action¬ 
able per se.97 So it has been held that saying that 
a library has been "plundered” is not equivalent to 
saying that books had been stolen from it, and is 
not actionable per se.^^ 

''Rogue*" or "rascal"' Although, as discussed su¬ 
pra § 18, calling one a "rogue” or a "rascal” is not 
in itself slanderous, such terms may be used in con¬ 
nection with other defamatory -words so as to im¬ 
pute larceny, and thereby become actionable.^^ 

"Steal"" or "rob"" and derivatives. As a general 
rule, to say of a person that he "stole,” "is steal¬ 
ing,” or "has stolen,” or otherwise to charge him 
with stealing property belonging to the speaker or 
to a third person, without any accompanying 
language to qualify the offensive import of the 
charge, is actionable per se;^ and it is not neces¬ 
sary that the charge should specify precisely 
what property was stolen^ or to name the victim 
of the larceny but the word "steal” is sometimes 
used colloquially where no crime is intended to be 
charged,^ and such words are not actionable per 
se if, as understood by the hearers, or as qualified 


§ 70 

by other words or by the transaction concerning 
which the parties were speaking, they were not in¬ 
tended to charge a crime.5 A charge of an attempt 
to steal is not actionable® unless such attempt in it¬ 
self constitutes a crime and a charge of mere 
intent to steal is not actionable per se.® The words 
“will steal” do not, when standing alone and with¬ 
out qualification, imply a charge that the person of 
whom they are spoken did steal or has stolen, and 
are not actionable per se but when taken in con¬ 
nection with other words spoken at the time, or 
•with the surrounding circumstances known to the 
speaker and hearers, such words may import a 
charge of crime committed in the past and there¬ 
fore may be actionable without proof of special 
damages.^® 

Given its technical meaning as used in law, the 
word “rob” imports the commission of a felony 
but colloquially it is often used when no imputa¬ 
tion of crime is intended,^^ and, where used in its 
colloquial sense, it is not actionable per se.^® How¬ 
ever, the word “rob” or one of its derivatives, if 
used as imputing a charge of larceny, is actionable 
per se.^^ 

"Take"" and derivatives. Words charging a tak¬ 
ing of property do not of themselves convey an im- 


56. Ind.—Becket v. Sterrett, 4 

Blackf. 499. 

Iowa"—De Moss v. Haycock, rs Iowa 
149. 

97. Ind.—Hays v. Mitchell, 7 

Blackf. 117. 

98. Mass.—Carter v, Andrews, 16 
Pick. 1. 

99. La.—Savoie v. Scanlan, 9 So. 
916, 43 La.Ann. 967, 26 Am.S R 
200 . 

36 C.J. P 1207 note 82. 

1. Ark.—Corpus Juris cited in 

Safeway Stores v. Rogers, 56 S.W. 
2d 429, 431, 186 Ark. *826. 

Cal.—Beatty v. Warren, 20 P.2d 355, 
130 Cal.App. 573. 

Conn.—^Ventresca v. Kissner, 136 A. 
90, 105 Conn. 533. 

Ga.—King v. Lewis, 4 S.E.2d 464, 
188 Ga. 594 —Ingram v. Kendrick, 
172 S.E. 815, 48 Ga App. 278— 

King V. Page, 164 S.E. 106, 45 Ga. 
App. 19'0. 

Me.—Hall v. Edwards, 23 A.2d 889, 
138 Me. 231. 

Miss.—Scott-Burr Stores Corpora¬ 
tion V. Edgar, 177 So. 766, 181 
Miss. 486. 

Mo.—Lonergan v. Love, 1'50 S.W.2d 
534, 235 Mo. App. 3066—Gust v. 

Montgomery Ward & Co., 80 S.W. 
2d 286, 229 Mo.App. 371—Starnes 
V. St. Joseph Ry., Light, Heat & 
Power Co., App., 22 S.W.2d 73, af¬ 
firmed '52 S.W.2d '852, 331 Mo. 44. 


N.J.—Strollo V. Jersey -Central Pow¬ 
er & Light Co.. 26 A.2d 559, 20 N. 
J.Misc. 217. 

N.C.—Sawyer v. Gilmers, Inc., 126 S. 

E. 183, 189 N.G. 7, 41 A.L.R. 1184. i 
Ohio.—^Hughey v. Bradrick, 177 N. 

E. 911, 39 Ohio App. 486. 

Or—Lowe v. Brown, 235 P. 395, 114 
Or. 426. 

Pa.—^Williams v. Kroger Grocery & 
Baking Co., 10 A.2d 8, 337 Pa. 17 
—^Leppley v. Smith, 91 Pa.Super. 
117. 

Tex.—Corpus Juris q.uoted in Harris 
V. Thornton's Department Store, 
Civ.App., 94 S.W.2d 849, 851. 

36 C.J. p 1207 note 83. 

Reason for rule 

Such words in their ordinary and 
usual meaning import larceny.— 
Templin v. Cornelius, 22 S.W.2d 421, 
232 Ky. 94. 

Small value of property immaterial 
Charge that plaintiff stole proper¬ 
ty involved moral turpitude and was 
actionable per se, although property 
was of small value.—Wells v. Buck- 
ley, 262 S.W. 625, 203 Ky. 466. 

2. N.T.—Collyer v. Collyer, 3 N.T. 
S. 310, 50 Hun 422. 

3. Wis.—Langton v. Hagerty, 35 
Wis. 1*50. 

4- Kan.—Corpus Juris quoted in 
Ghumm v. Josch, 298 P. 7'51, 753, 
133 Kan. 1$. 


Ky.—^Beams v. Beams, 129 S.W. 298, 
138 Ky. SI'S. 

Tex.—Corpus Juris anoted in Hams 
V. Thornton's Department Store, 
Civ.App., 94 S.W.2d 849, 851. 

5. Kan —Corpus Juris quoted in 
Ghumm v. Josch, 298 P. 751, 753, 
133 ICan. 16. 

36 C.J. p 1207 note 

e. Ky.—York v. Mims, 200 S.W. 
918, 179 Ky. 525. 

36 C.J. p 1207 note 88. 

Imputation of attempt to commit 
crime generally see supra § 55. 

7- Ala.—Berdeaux v. Davis, 68 Ala 
611. 

8. Ohio.—Seaton v. Cordray, 
Wright 101. 

Imputation of intention to commit 
crime generally see supra § 57. 

9. Iowa.—Bays v. Hunt, 14 N.W. 
785, 60 Iowa 251. 

10 . Iowa.—^Prime v. Eastwood, 45 
Iowa 640. 

36 C J. p 1208 note 92. 

11 . Ky.—Deitchman v. Bowles, 179 
S.W. 249, 166 Ky. 28'5. 

12. Ky.—^Deitchman v. Bowles, su¬ 
pra. 

13. Ky.—^Deitchman v. Bowles, su¬ 
pra. 

14. W.Va,—Alderson v. Kahle, SO S. 
E. 1109, 73 W.Va. 690, 51 L.R.A„N. 
S.. 1198. 

36 C J. p 1208 note 97. 
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putation of larceny,since the property might rea¬ 
sonably have been taken under a claim of right, or 
through mistake, or in sport but if it appears 
from the connection in which the charge was made 
or the circumstances attending its utterance that it 
was intended and understood to impute the crime 
of larceny it will be regarded as actionable per se.^*^ 

^'Thief* and derivatives. The word “thief,** if 
not explained, will be presumed to impute crime, 
and hence it may be laid down as a general rule 
that to call one a thief is slanderous per se,^^ even 
though the term is used with reference to no par¬ 
ticular transaction, and does not charge any spe¬ 
cial crime.20 To charge one with being a thieving 
person is actionable per se.2i However, when it is 
apparent from the circumstances under which the 
word “thief** is spoken that it is not intended or un¬ 
derstood as charging a crime, it is not actionable,^^ 
as, for instance, where it appears that the word 
was used as a mere term of abuse,23 or had rela¬ 
tion to a transaction that was fraudulent but not 
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criminal,24 or to a taking of property not the sub¬ 
ject of larceny.25 

b. Receiving Stolen Property 

A charge of receiving stolen property is actionable 
per se. 

A written or printed statement charging one with 
receiving stolen goods is libelous per se.26 
charge of receiving stolen goods or property is slan¬ 
derous per se;27 but the words must impute crim¬ 
inal intention.28 

§71. - Perjury or False Swearing and 

Subornation of Perjury 

a. In libelous form 

b. In slanderous form 

a. In Libelous Form 

A written or printed charge of perjury or of suborna¬ 
tion of perjury is libelous per se. 

A written or printed charge of perjury is libel¬ 
ous per se.29 Thus to call one in writing a perjur- 


LIBEL AND SLANDER 


15. Miss.—Kroger Grocery & Bak¬ 
ing Co. V. Harpole, 166 So. 335, 
17'5 Miss. 227. 

Mo.—Starnes v. St. Joseph Ry., 
Light, Heat & Power Co., App., 22 
S.W.2d 73, affirmed '52 S.W.2d 852, 
331 Mo. 44—Corpus Juris cited in 
Sitts V. Daniel, App., 284 S.W. 
857, 860. 

Tenn—^Wilson v. Gadd, 13 Tenn. 
App. 6. 

Tex.—Rednick v. Messimer, Civ. 

App., 181 SW.2d 1014. 

36 C.J. p 1208 note 98. 

IB. Mo.—Christal v. Craig, 80 Mo. 
367. 

17. Ark.—Corpus Juris q.uoted iu 
Dean v. Black & White Stores, 55 
S.W.2d 500, oOl, 186 Ark. 667. 

Me.—^Parker v. Kirkpatrick, 126 A. 
825, 124 Me. ISl. 

Miss.—Corpus Juris quoted iu Kro¬ 
ger Grocery & Baking Co. v. Har¬ 
pole, 166 So. 335, 338, 175 Miss. 
227. 

Mo.—Corpus Juris cited in Sitts v. 

Daniel, App, 284 S.W. 857, 860. 
K.T.—Ostrowe v. Lee, 245 N.Y.S. 
393, 230 App.Div. 461, affirmed 175 
K.E. <505, 256 N.T. 36. 

Ohio.—McKenna v. Mansfield Leland 
Hotel Co., 9 ]Sr.E.2d 166, 55 Ohio 
App. 163. 

Pa.—Long T. Great Atlantic & Pa¬ 
cific Tea Co., Com.Pl., 29 Del.Co. 
512—Morrisey v. Speare, Com.Pl., 
29 Del.Co. 163 

Tenn.—Little Stores v. Isenberg, 
172 S.W.2d 13, 26 Tenn.App. 3'o7— 
Wilson V. Gadd, 13 Tenn.App. 6. 
Tex.—^Koehler v. Sircovich, Civ.App., 
269 S.W. S12. 

36 C.J. p 1208 note 1. 


The use of the word ‘‘fraudulent¬ 
ly” completely excludes the idea 
that plaintiff was charged with hav¬ 
ing obtained property in any lawful 
or innocent manner.—Starnes v. St 
Joseph Ry., Light, Heat & Power 
Co„ App, 22 .S.W.2d 73, affirmed 52 
S.W.2d 852, 331 Mo. 44. 

IB. Ill.—Merrill v. Marshall, 113 
Ill.App. 447. 

3-6 C.J. p 1208 note 2. 

19. Cal,—Beatty v. Warren, 20 P. 
2d 3'55, 130 Cal.App. 573. 

La.—^Wisemore v. First Nat. Life 
Ins, Co., 183 So 247, 190 La. 1011 
—Fitzpatrick v. Zedaird Realty 
Co., 121 So. 6’80, 10 iLa.App. 306. 
Me—^Hall v Edwards, 23 A.2d 8-89, 
138 Me. 231. 

Mo.—Lonergan v. Love, 150 S.W.2d 
634, 235 Mo.App. 1066—'Starnes v. 
St. Joseph Ry., Light, Heat & 
Power Co., App., 22 S.W.2d 73, 
affirmed 52 S.W.2d -8'52, *331 Mo. 44. 
Neb,—Iden v. Evans Model Laun¬ 
dry, 236 N.W, 444, 121 Neb. 184. 
N.D,—Moen v. Moen, 256 N.W. 254, 
65 N.D. 40. 

Ohio.—^Hughey v. Bradnck, 177 N. 

E. 911, 39 Ohio App. 486. 

Tex.—^Anderson v. Alcus, Civ.App., 
42 S.W. 2d 294. 

36 C.J. p 1208 note 3. 

XTse of word “thief,” standing 
alone, is actionable per se.—Patrick 
V. Shallcross, 243 N.W. 907, 123 Neb. 
742. 

20. Ga.—Roberts v, Ramsey, 12 S. 
E. 644, 86 Ga. 432, 

21. Ind—Reynolds v. Ross, 42 Ind. 
387. 

36 C.J. p 1208 note -5. 
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f22. Ill.—Delatme v. Kramer, 235 
Ill.App. 359. 

36 C.J p 1209 note 6. 

23. Mo—Bridgman v. Armer, 57 
Mo.App '528. 

24. Ohio.—Brown v. Myers, 40 Ohio- 
St. 99. 

25. Neb—Patrick v. Shallcross, 243 
N.W. 907, 123 Neb. 742. 

L-and 

Neb—Patrick v. Shallcross, supra. 

26. Mich —Peoples v. Detroit Post 
& Tribune Co., 20 N.W. 62:8, 54 
Mich. 457. 

Wyo.—In re McDonald, 33 P. 18, 4 
Wyo. I'oO. 

27. Iowa —Mayo v. Sample, 18 
Iowa 306. 

36 C.J. p 1213 note 81. 

Beason for rule 

Receiving stolen goods is an in¬ 
dictable offense punishable by im¬ 
prisonment.—^Williams v. Kroger 
Grocery & Baking Co., 10 A.2d 8, 337 
Pa. 17. 

28. Md.—Dorsey v. Whipps, -8 Gill 
457. 

36 C.J. p 1213 note 82. 

29. N.T.—Smith V. Buffalo Times, 
■209 N.YS. 225, 124 Misc. 495, af¬ 
firmed 209 N.Y.S. 921, 214 App. 
Div. 759. 

Okl.—Craig v. Wright, 43 P.2d 1017, 
169 Okl. 24-5. 

Wash.—-Carey v. Hearst Publica¬ 
tions, 143 P.2d 857, 19 Wash 2d 

-665. 

36 C.J. p 1209 notes 12, 1I5. 

Statement that plaintiff was 
charged with perjury was libelous 
unless privileged.—Ray v. Times 
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or a perjured scoundrel^i has been held libel- 1 
ous without proof of special damage. It is not es¬ 
sential that the particulars of the charge be in lan¬ 
guage necessary to make a good indictment.^- 

Subornation of perjury. A written or printed 
accusation of subornation of perjury is actionable 
per se.^^ 

b. In Slanderous Form 

(1) In general 

(2) False swearing 

(3) Materiality of evidence 

(4) In particular proceedings 

(1) In General 

An oral charge of perjury, or of subornation of 
perjury, is generaily held actionable. 

It is generally held that an oral charge of per¬ 
jury is actionable per se.^^ If the charge of per¬ 
jury is direct and unqualified, it is in itself action¬ 
able.^^ 

Subornation of perjury. A charge that one is 
guilty of subornation of perjury is slanderous per 
se.36 Words are not actionable as charging subor¬ 
nation of perjury, however, unless it appears from 
the colloquium or the words themselves that they 
had reference to an oath taken in the course of a 

judicial proceeding.S7 

Jurisdiction of court. Since an accusation of 
perjury implies within itself everything necessary 
to constitute the offense, where the oral words 
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contain a direct charge of perjury or are such as 
of themselves necessarily import a charge of per¬ 
jury, it is not necessary, in order to prove slander, 
to establish that the charge related to testimony 
in an action before a court of competent jurisdic¬ 
tion,39 as it will be presumed, until the contrary 
appears, that the court had jurisdiction of the 
cause'^*^ and had power lawfully to administer an 
oath.41 When, however, the words charged are 
not actionable in themselves, but are rendered so by 
reference to extrinsic matters, it is incumbent on 
plaintiff to establish that they were spoken with 
reference to a proceeding before a court or officer 
of competent jurisdiction.^^ 

It is always a defense to show that the words 
were uttered in reference to testimony given un¬ 
der an oath administered extra judicially or in a 
proceeding in which the court or officer was with¬ 
out jurisdiction.^3 The same rule applies to words 
referring to testimony given under an oath pre¬ 
scribed by an unconstitutional act of the legisla¬ 
ture,or to testimony given while not under the 
obligation of an oath.45 If^ however, the charge 
relates to a judicial proceeding before a tribunal 
having jurisdiction over the subject under investi¬ 
gation, it will be no defense that the pleadings in 
the cause may have been so defective that no re¬ 
versible judgment could be rendered.^^ So, it has 
been held that it is no defense to a charge of false 
swearing in an affidavit or complaint made before 
a tribunal of competent jurisdiction, for the pur- 
I pose of procuring a warrant, that the affidavit was 


Pub. Co, Tex Com.App., 12 S.W.2d 
16'5. 

Words lield not to impute perjury 

(1) A statement m a published 
article that “m legal terms the vio¬ 
lation of an oath is called perjury'' 
IS insufficient to charge that crime 
against the person with reference to 
whom the statement is made.— 
Scougale v. Sweet, S2 N.W. 1061, 124 
Mich. 311. 

(2) Other words see 36 O.J. p 1209 
note 12 [a]. 

30 . XJ.S.—Dorr v. U. S., Philippine 
Islands, 24 S.Ct. 808, 195 U.S. 138, 
49 L.Ed. 128. 

Mich.—Orth v. Featherly, 49 N.W. 
640, 87 Mich. 315. 

31. Tenn.—Haws v. Stanford. 4 
Sneed 520. 

32. Mo.—Brown v. Publishers: 
George Knapp & Co., 112 S.W. 
474, 213 Mo 655. 

33. R.I.—Perry v. Man, 1 R.I 263 
Tenn.—^Dawson v. Holt, 11 Lea 583, 

47 AmR 312. 

Inducing signing of false affidavit 
Newspaper article charging that 


attorney induced girl to sign false 
affidavit was libelous per se.—Cor- 
sello V. Emerson Bros., 137 A. 390, 
106 Conn. 127. 

34. Ky.—^Edwards v. Steele, 36 S. 
W.2d 834, 238 Ky. 1. 

'36 C.J. p 1209 note 20. 

Perjury held not chained 
A statement by an attorney, who 
appeared for defendant in defama¬ 
tion suit brought by plaintiff in per¬ 
jury prosecution in which plaintiff 
was complaining witness, that, if 
there was obvious perjury in the 
perjury prosecution, some action 
might be asked for against plaintiff, 
was not actionable as a charge of 
perjury.—^Dean v. Kirkland, 23 N.E. 
2d 180, 301 IlLApp. 495. 

35. Vt.—^Kimmis v. Stiles, 44 Vt. 
351. 

36 C.J. p 1210 note 21. 

36. Mass—^Avery v. Ward, 22 N.E. 
707, 150 Mass. 160. 

36 C.J. p 1210 note 22, 

37. S C.—^Power v. Miller, 13 S.C. 
L 220. 


38. Ala —^Hall v. Montgomery, 8 
Ala. 510. 

39. N.Y.—Spooner v. Keeler, lol N. 
T. 527. 

36 C.J. p 1211 note 33. 

40. N.T.—Green v. Long, 2 Cai. 91. 
S.C.—Dalrymple v. Lofton, 27 S.C 

L. 112. 

41. N.T.—Green v. Long, 2 Cai. 91. 

Hamilton v. Dent, 2 N.C. 116, 
1 Am.D. ‘552. 

42. N.T.—^Bonner v. McPhail, 31 

Barb. 106. 

36 C.J. p 1211 note 36. 

43. Ohio.—Hamm v. Wickline, 26 

Ohio St. 81. 

36 C.J. p 1211 note 37. 

44. Ky.—Burkett v. McCarty, 10 

Bush 758—Burkett v. McCarty, 1 
Ky.Op. 100. 

45. Ind.—Snyder v. Degant, 4 Ind. 
'578. 

N'.T.—Bullock V. Koon, 4 Wend. 631. 

46. Ind.—Weston v. Lumley, 33 

Ind. 486. 

Mass.—Wood V. Southwick, 97 Mass. 
. 354. 
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insufficient to justify the issuance of a warrant, 
or that the warrant actually taken out was void 
for want of a seal.^^ It has also been held that a 
charge of perjury may be predicated on testimony 
given in a proceeding which was not void and cor¬ 
am non judice, although it was erroneous in con¬ 
sequence of an error of judgment on the part of 
the judicial officer in taking such testimony and 
acting on it.'^^ 

(2) False Swearing 

Apart from statute, an oral charge of swearing 
falsely is not actionable unless the accompanying words 
or surrounding circumstances show that the crime of 
perjury was Imputed. 

Swearing to that which is false does not neces¬ 
sarily imply that the person has in judgment of 
law perjured himself it may mean that he has 
sworn to a falsehood without being conscious at 
the time that it was a falsehood.^! Hence, al¬ 
though there is authority to the contrary,^^ oral 
words charging that one ‘'swore falsely,” “swore to 
a falsehood,” “swore to a lie,” or any similar words, 
are not actionable^s unless they are coupled with 
other words calculated to convey to the mind of 
the hearer the idea that the falsehood was of the 
grade which the law punishes as a crime®^ or un¬ 
less the circumstances under which the charge is 
made show that the false swearing referred to took 
place at a judicial proceeding before a tribunal le¬ 
gally constituted and having jurisdiction, or, more 
generally, under such circumstances as to consti¬ 
tute the crime of perjury or false swearing.^S Un¬ 
der some statutes words charging another with hav¬ 
ing sworn falsely have been held actionable per se, 
although not spoken with reference to a judicial 

proceeding.56 

(3) Materiality of Evidence 

An oral charge of false swearing as a witness is 
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not actionable if the evidence was not materiai to the 
issue. There is authority for the presumption that the 
evidence was material, particularly where the charge is 
itself actionable as amounting to an accusation of 
perjury. 

Since to constitute the offense of perjury a per¬ 
son must swear falsely respecting a fact material 
to the issue, as discussed in the C.J.S. title Perjury 
§ 10, also 48 CJ. p 832 note 5, it may be stated as 
a general rule that to charge one orally with false 
swearing in testifying as a witness on the trial of 
a cause is not actionable if the evidence charged to 
be false was not material to the issue involved in 
the suit in which it was given.57 It is not neces¬ 
sary, however, to show to what particular degree 
the point with respect to which the person is 
charged with false swearing was material to the 
issue it is sufficient if it is circumstantially ma- 
terial.59 It is not necessary that the testimony be 
so material as to establish the action or defense 
it is sufficient if it goes to prove a material cir¬ 
cumstance or link in the chain of evidence making 
out the cause of action or defense.^i 

Where the language is in itself actionable as 
amounting to an accusation of the crime of per¬ 
jury, without the aid of any colloquia or averments 
of extrinsic facts in explanation of the circum¬ 
stances under which the words were spoken, the 
materiality of the false testimony will be pre¬ 
sumed,62 at least in the absence of anything to 
show that it was known or understood to relate to 
an immaterial matter at the time by those in whose 
presence the defamatory accusation was made.63: 
Indeed, there is some authority to the effect that,, 
although the words are not actionable in themselves,, 
it will be presumed that the testimony of a wit¬ 
ness sworn and examined in a judicial proceeding 
was material and pertinent to the issue ;64 and this 
although the charge was not general but was con- 


47 . N Y.—^Dayton v. Rockwell, 11 
Wend, 140. 

36 C.J. p 1211 note 41. 

48. Tenn.—^Bell v. Farnsworth, 11 
Humphr. 608. 

49. N.Y.—^Van Steenbergh v. Kortz, 
10 Johns. 167. 

50. Ky.—^Edwards v. Steele, 36 S. 
W.2d 834, 238 Ky. 1. 

36 C.J. p 1210 note 24. 

51. Minn.—Schmidt v. Witherick, 
12 N.W. 44.8, 29 Minn. 156. 

K.T.—^Hopkins v. Beedle, 1 Cal. 347, 
2 Am.I). 191. 

52. La.—Miller v. Holstein, 16 La. 
389 

36 C.J. p 1210 note 26 [a], 

58. Ky.—Corpus Juris cited in 


Edwards v. Steele, *36 S.W.2d 834, 
835, 238 Ky. 1. 

36 C.J. p 1210 note 26. 

54. Ky.—Corpus Juris cited in 
Edwards v. Steele, 36 S.W.2d 834, 
835, 238 Ky. 1. 

36 C.J. p 1211 note 27. 

False affidavit 

Statement that doctor made false 
affidavit, made under circumstances 
showing that false oath constituted 
at least offense of false swearing, 
was slanderous per se.—Edwards v. 
Steele, 3-6 S.W.2d 834, 238 Ky. 1. 

55. Ky.—Edwards v. Steele, 36 S.W. 
2d 834, 238 Ky. 1. 

36 C.J. p 1211 note 28. 

56. Ark.—Stallings v. Whittaker, 
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18 S.W. -829, '55 Ark. 494—Knight 
V. Sharp, 24 Ark. 602. 

36 C.J. p 1211 note 31. 

57, Ark.—Horn v. Foster, 19 Ark.. 
346. 

.36 C.J. p 1212 note 45. 

58 , N.T.—Hutchins v. Blood, 25* 
Wend. 413. 

59, N.Y.—^Hutchins v. Blood, supra., 

60, N.T.—Hutchins v. Blood, supra 

61, N.T.—^Hutchins v. Blood, supra 

62, Ind.—Downey v. Dillon, 62 Ind, 
442. 

36 C.J. p 1212 note '50. 

63, Mass.—Wood v. Bouthwlck, 97* 
Mass. 3'54. 

64, Tenn.—Cannon v. Phillips, 2: 
Sneed 185. 

36 C.J. p 1212 note 62. 
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fined to a particular part of the testimony,^5 unless 
the hearers must necessarily have understood that 
the testimony charged to have been false was im¬ 
material but it is competent for defendant to 
rebut this legal presumption.®? Moreover, the 
broad rule has been laid down that, where false 
testimony is charged against a witness as to any 
particular matter, and nothing appears at the time 
to show but that it may have been material to the 
issue in which it was given, or is otherwise known 
to the hearer, but is so received and understood 
by him, in such case defendant will be regarded as 
■designedly imputing perjury and, having once 
given the imputation to the world, he cannot sub¬ 
sequently avoid slander by showing that the testi¬ 
mony was immaterial.®^ 

(4) In Particular Proceedings 

Apart from statute, oral words charging perjury or 
false swearing in a special proceeding not judicial or 
<iuasi-judicial are not actionable. Oral words imputing 
false swearing before a justice of the peace or a grand 
Jury are actionable per se. 

Since at common law perjury cannot be assigned 
-on an extra-judicial oath, oral words charging per¬ 
jury or false swearing in a special proceeding are 
not, in the absence of statute,*^® actionable, where 
the proceeding is not judicial or quasi-judicial,*^! 
and one in which the administration of oaths is 
authorized by law. 

Before justices of the peace. Oral words charg¬ 
ing a person with swearing to falsehoods in a le¬ 
gal proceeding before a justice of the peace are ac¬ 
tionable in themselves.'^^ On the other hand, it has 
been held not actionable per se to charge one with 


swearing falsely before a person referred to as a 
“squire,”unless in addition thereto it is alleged 
and shown that such person, so called, had author¬ 
ity to hold a court known in law or to act judicially 
and administer an oath.'^S 

Before grand juries. Since a grand jury is gen¬ 
erally held to be a competent tribunal to administer 
an oath, as discussed in Grand Juries § 41 c, oral 
words imputing false swearing before a grand jury 
are actionable per se.*^® It has been held that, 
where a charge of this character has been made, 
defendant may not be relieved from responsibility 
on the ground that no such judicial proceeding was 
had, or, if had, that the person charged with false 
swearing was not examined as a witness.?*^ 

§ 72. - Rape 

A written or oral imputation of rape is actionable 
per se. 

Written'^8 or oral*^® words imputing that a per¬ 
son is guilty of the crime of rape are actionable 
per se. 

§73. - Miscellaneous Crimes 

Written or oral imputations of the commission of 
various crimes have been held actionable per se. 

It is libelous per se to charge one with adultery®® 
or marital misconduct,attempting to burn up a 
truck intrusted to plaintiff,®^ breaching the crim¬ 
inal law relating to mock auctions,®® breaking 
jail,®4 collecting and retaining, without authoriza¬ 
tion, money belonging to another,®^ contributing to 
the delinquency of a minor,®® cutting up or destroy¬ 
ing public records,®*^ false imprisonment,®® falsely 


•65- N.T.—^Wilbur v. Ostrom, 1 Abb. 
Pr..N.S., 275—Power v. Price, 16 
Wend. 450. 

-66. N.Y.—Wilbur v. Ostrom, 1 Abb. 
Pr.N.S., 27'5. 

67. N.Y.—Wilbur v- Ostrom, supra.. 

68. N.H.—Butterfield v. Buffum, 9 
N.H, 156. 

69. N.H.—Butterfield v. Buffum, 
supra. 

70. Mass.—Avery v. Ward, 22 N.B. 
707, 150 Mass. 160. 

36 C J. p 1212 note 58. 

71. Ala.—Hall v. Montg-omery, 8 
Ala. 510. 

36 CJ. p 1212 note 59. 

72. Ga.—^Dalton v. Higgins, 34 Ga. 
433. 

36 O J, p 1212 note 60. 

73. N.a—Pugh v. Neal. 49 N.C. 
367. 

36 C.J. p 1212 note 61. 

74. S.C.—Dalrymple v. Lofton, 29 
SO.L. 5’8S. 

36 C.J. p 1212 note 62. 


75. U.S.—Rue v. Mitchell, Pa., 2 
Dali. '58, 1 L.Ed. 288, 1 Am.D, 258. 

Ala.—Canterbury v. Hill, 4 Stew. & 
P. 224. 

76. Mo.—Perselly v. Bacon, 20 Mo. 
330. 

36 C.J. p 1212 note 65. 

77. Ky.—-Holt v. Turpin, 78 Ky. 
433. 

36 C J. p 1213 note 66. 

78. Cal.—Gilman v. McClatchy, 44 
P. 241, 111 Cal. 606. 

Utah.—Lowe v. Herald Co., 21 P, 
991, 6 Utah 175. 

79. Tenn—-Williams v. McKee, 38 
S.W. 730, 98 Tenn. 139. 

36 C.J. p 1213 note 79. 

Rape held not charged 

S.D.—^Horeis v. Range, 197 N.W. 686, 
47 S.D. 260. 

80. N.J.—Hand v. Hand, 41 A. 2d 
270, 23 N.J.Misc. 118. 

Unchastity or immorality see su¬ 
pra §§ 29—30. 

81. N.Y.—Szalay v. New York 
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American, 4 N.Y.S.2d 620, 254 App. 
Div. 249. 

82. N.Y.—Elliot V. Sinclair, 299 N. 
Y.S. 324, 252 App Div. 833. 

Arson see supra § 62. 

83. N.Y.—Jackson v. Consumer 
Publications, 11 N.Y S.2d 462, 2‘56 
App.Div. 708. 

84. N.Y.—^Hotchkiss v. Oliphant, 2 
Hill 510. 

85. Ga.—Brandon v. Arkansas Fuel 
Oil Co., 12 S.E2d 414, 64 Ga.App. 
139. 

Embezzlement see supra § 68. 
Larceny see supra § 70. 

86. Cal.—Ray v. Citizen-News Co., 
57 P.2d -527, 14 Cal.App.2d 6. 

87. La —Sanders v. Times-Picay- 
une Pub. Co., 123 So. 804, 168 La, 
1125. 

88. Tex.—Boone v. Herald News 
Co., 66 S.W. 313, 27 Tex.Civ.App. 
546. 
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impersonating a constable,kidnapping,mali¬ 
cious mischief,public indecency,92 selling gaso¬ 
line without a permit and not keeping a sales rec- 
ord,92 suffering94 or assisting^S prisoners to es¬ 
cape from jail, vagrancy,or wrongfully disposing 
of mortgaged property:^^ Xo charge a justice of 
the peace with packing a jury has been held to be 
libelous per se,^^ as have a written charge that a 
man was prosecuted on a bastardy charge,^9 and 
the use of the word “racket’’ or “racketeer but, 
under other authority, whether the use of the word 
“racket” is libelous per se depends on the context 
in which it is used.2 

A printed statement that a named person’s wife 
is also his aunt is not libelous per se as charging in¬ 
cest, since it may mean that she is his affinitative, 
and not his consanguineal, aunt.S 

Oral words charging a person with being an an¬ 


archist,4 or imputing malicious trespass or destruc¬ 
tion of property,^ breach of trust with fraudulent 
intent,® fraudulent conversion of property held in 
a trust relation without the consent of the owner,7 
adultery,® fornication, or illegal sexual intercourse,9 
incest,!® except where it is not regarded as a 
crime,!! pandering!® or being a pimp,!3 prostitu¬ 
tion, or being an inmate of a house of prostitu¬ 
tion,!^ public indecency,!® seduction,!® vagrancy,17 
or endangering the morals of minors!® have been 
held to be actionable per se as charging the com¬ 
mission of a criminal offense, as have words charg¬ 
ing one with breaking a lock and using another’s 
building,!® disturbing a religious meeting,2® ille¬ 
gally practicing law®! or medicine,®® selling mor¬ 
phine,®® using diverted electric current,®^ wrong¬ 
fully disposing of mortgaged property,®® or with 
producing a false and pretended heir for the pur¬ 
pose of intercepting the inheritance of property.®® 


89. N. J —McDermott v. Evening- 

Journal Ass’n, 43 N" J.Law 4S8, 39 
Am R. 606, affirmed 44 N.J.Law 
430, 43 AmR. ‘392. 

90. Ind.—Palmer v. Adams, 36 N.E. 
695, 137 Ind. 72. 

X.Y.—^Nash V. Benedict, 25 Wend. 
64'5. 

91. Mo.—Vaughn v. May, 274 S.W. 
969, 217 Mo.App. 613. 

92. Md.—McBee v. Fulton, 47 Md. 
403, 28 Am.R. 465. 

93. Tex.—^Warren v. Hill, Oiv.App., 
77 S.W.2d 322. 

94. Me.—McNally v. Burleigh, 39 
A. 2S5, 91 Me. 22. 

95. Wyo.—In re McDonald, 33 P. 
18, 4 Wyo. 150. 

96. Tex.—El Paso Times Co. v. 
Eicke, Civ.App., 292 S.W. '594. 

97. Ga—^Williams v. Equitable 
Credit Co., 126 S.E. 855, 33 Ga. 
App. 441. 

Crime held uot charged 
Iowa.—Miller v. First Nat. Bank, 
264 N.W. 272, 220 Iowa 1266. 

Mo.—Wilson V. National Bond & In¬ 
vestment Co., App, 46 S.W.2d 922. 
Tex.—R ig Grande Valley Gas’ Co. 

V. Caskey, Civ.App., 33 S.W 2d S4'8. 
9S. Conn.—Mix v. Woodward, 12 
Conn. 262. 

99. Mich.—^Park v. Detroit Free 
Press Co., 40 N.W. 731, 72 Mich. 
•560, 16 Am.S.R. 544, 1 L.R.A. 599. 

1. N T.—Bradley v. Conners, 7 NT. 
Y.S.2d 294, 169 Misc. 442. 

2 . Ariz.—Central Arizona Light & 
Power Co. v. Akers, 46 P.2d 126, 
45 Ariz 152-6. 

3. Cal.—^Peabody v. Barham, 126 P. i 
2d 668, 52 Cal.App.2d '581. 

4. N.Y.—^Von Genchten v. Seitz, 87 
N.YS. 968, 94 App.Div. 130. 


Crimes against government see su¬ 
pra § 66. 

5. Ind—Wilcox V. Edwards, 5 
Blackf. 183. 

Vt—Murray v. McAllister, 38 Vt 
167. 

6. SC—Gill V. Ruggles, 7*8 S E. 
536, 95 SC, 90. 

7. Ky.—Shipp V Patten, 93 S.W. 
1033, 123 Ky. 6*5, 29 Ky.L. 480. 

8. N.J.—Hand v. Hand, 41 A.2d 270, 
23 N.J.Misc. 118. 

36 C.J. p 1175 note 22, p 1177 notes 

34, 36. 

Unchastity or immorality see supra 
§§ 29-30. 

9. Ga.—Ivester v. Coe, 127 S.E. 790, 
33 Ga.App. 620. 

36 C.J. p 1176 note 22, p 1177 notes 

35, 36. 

Where foriLicatioxL is not a crime, 

a charge of fornication has been 
held not to be actionable per se — 
Horeis v. Range, 197 N.W. 686, 47 
S.D. 260. 

10. Wis.—Guth V. Lubach, 40 N.W. 
681, 73 Wis. 131. 

36 C.J. p 1180 note 99. 

11. N.C.—Eure v. Odom, 9 N.C. 52. 

12. Okl.—^Findley v. Wilson, 242 P. 
'565, 115 Okl. 2:80. 

■36 C.J. p 1214 note 1'5. 

13. N.Y.—^Lander v. Wald, 15'7 NB. 
870, 245 N.Y. 690. 

14. Wis—Culver v, Marx, 147 N. 
W. 358, 157 Wis. 320. 

36 C.J. p 117*5 note 22, p 1177 note 
37. 

15. Ind.—Seller v. Jenkins, 97 Ind. 
430. 

16. Miss—Jarnigan v. Fleming, 43 
Miss. 710, 5 Am.R. 514. 

36 C.J. p 1214 note 17. 

17. Pa.—Miles v Oldfield, 4 Yeates 

423, 2 Am.D 412. i 
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18. N.Y.—Kirkland v. Niles, 66 N 
Y.S.2d 114. 

Allowing gambling 

(1) Statement that plaintiff al¬ 
lowed minors to gamble in plain¬ 
tiff's apartment charged plaintiff 
with endangering the morals of mi¬ 
nors, which is a crime, and was 
slanderous per se.—Kirkland v 
Niles, supra. 

(2) Gambling houses see supra § 
67. 

19. Cal.—Leaper v. Gandy, 71 P.2d 
303, 22 •Cal.App.2d 475. 

20. N.Y.—Thomas v. Smith, 27 N 
Y S. 589, 75 Hun i573. 

21. N.Y.—Roberts v. Pratt, 21 NT 

5 2d '545, 174 Misc. 585, appeal de¬ 
nied 24 N.Y.S.2d 137, and 25 NY 
S.2d 1019, appeal denied 27 N.T.S 
2d 449, case two, appeal dismissed 
27 N.Y S 2d 449, case one, appeal 
denied 35 N.E.2d '510, 285 N.Y. '848. 
appeals dismissed 35 N.E.2d 922, 
286 N.Y. 56'8, certiorari denied 62 
set. 112, 314 U.S. 613, '86 L.Ed. 
493. 

22. Mo.—Tincher v. National Life 

6 Accident Ins. 'Co., 146 S.W.2d 
663, 235 Mo.App 663. 

23. Ky.—Abbott v. Vinson, 20 S.W. 
2d 99'5, 230 Ky. 786. 

Violation of BCarxison Narcotic 
Act imputed.—Abbott v. Vinson, su¬ 
pra. 

24. Mo.—Starnes v. St. Joseph Ry., 
Light, Heat & Power Co., i52 S.W. 
2d 852, '331 Mo. 44. 

25. Neb—Cline v. Holdrege, 239 N. 
W. 639, 122 Neb. 151. 

N.Y.—Vaus V. Middlebrook, 3 N.Y. 
St. 277. 

Tex.—Maass v. Sefcik, Civ.App., 138 
S.W.2d 897. 

26. N.Y.—Weed v. Bibbins, 32 

Barb. 315. 
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Likewise a charge of giving a ''dry check/' a "cold 
check/' or a "hot check" has been held to import 
a violation of criminal law.27 

A charge of burning, destroying, and suppressing 
a will^s or of being a "white capper’'-^ has been 
held not to be actionable as imputing crime; and 
the same has been held of a false statement as to 
the sale of non-kosher food, where the essential 
elements of intent and false representations are ab- 
sent.2® 

Altering brands. Where the alteration or defac¬ 
ing of the mark or brand of any animal is an in¬ 
dictable offense by statute, an oral imputation or 
charge of such offense is actionable per se;3i but 
the rule is otherwise where no such offense is rec¬ 
ognized by statute.32 Where such statutory offense 
exists, the act charged, to give rise to an action 
without proof of special damage, must be such as 
clearly falls within the prohibition of the statute.^^ 

Bestiality or sodomy. Whether words charging 
sodomy or bestiality, or similar acts against nature, 
are^^ or are not^S actionable per se depends, as 
a general rule, on the question whether the juris¬ 
diction is one in which the act charged is recog¬ 
nized as an offense. 

Bribery, corruption, and embracery. A written 
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or printed publication charging that one is guilty 
of the crime of briber}' is libelous per se,^^ whether 
the words charge the giving^^ or the receiving^® 
of a bribe; but the mere use of the word "bribery" 
does not make a statement libelous per se when the 
reader can see or should know that there was no 
bribery.39 Printed words charging gross fraud in 
the conduct of a public official are actionable per 

se.40 

Oral words charging bribery,^! solicitation of a 
bribe, 42 or embracery^s are actionable per se, since 
such offenses involve moral turpitude.44 In order 
to render the words actionable per se under this 
rule the act charged must constitute a criminal of- 

fense.45 

Drunkenness. If drunkenness at a public place 
is a crime, an imputation thereof is libelous per 
se.46 It has been held that to charge one with 
the crime of drunkenness is slanderous per se;47 
but the contrary has also been held, on the ground 
that the offense is not indictable.48 

Libel. Charging that one has been convicted 
of libel is libelous per se.49 Oral words charging 
another with uttering or publishing a libel have 
been held to be slanderous per se as imputing a 
criminal offense.^® 


27. Tex.—Elder v. Evatt, Civ.App . I 

1'54 S.W.2d 684, | 

28. S.'C.—O’Hanlon v. Myers, 44 S. 
C.Lr. 128. 

29. Ind,—Divens v. Meredith, 47 N. 
B. 143, 147 Ind. 693, 

30. N.T.—Cohen v. Eisenberg, 19 
]Sr.T.S.2d 678, 173 Misc. 1089, af¬ 
firmed 24 N.YS.2d 1004, 260 App. 
Div. 1014, reargument denied 25 
]Sr.Y.S.2d 995, 261 App.Div. 890. 

31. Ala.—^Perdue v. Burnett, Minor 
p 138. 

32. Tenn.—Williams v. Karnes, 4 
Humphr. 9. 

33. Tenn.—Williams v. Karnes, 4 
Humphr. 9. 

36 C.J. p 1199 note 44. 

34. Mo.—^Frazier v. Grob. 183 S.W. 
1083, 194 Mo.App. 40'5. 

36 C.J. p 1179 note -86. 

35. Ohio.—Melvin v. Weiant, 36 
Ohio St. 184, 38 Am.R. 572. 

36 C.J. p 1179 note 87. 

Crime held not Imputed 
The mere use of a filthy term 
meaning coition by one man with 
another per os, in sudden anger or 
heat of passion, unaccompanied by 
language or other circumstances 
which, fairly considered, would be 
considered as charging actual com¬ 
mission of unnatural coition, is not 
slanderous per se as imputing a 


crime.—Morrissette v. Beatte, 17 A. 
2d 464, 66 R I. 73. 

38. Ill.—Cook V Bast Shore News¬ 
papers, 64 N.E,2d 751, 327 Ill.App. 
55 9. 

36 C.J. p 1200 notes 72, 73. 

Bribery held not charged 
Ga.—Constitution Pub. Co. v. An¬ 
drews, 177 S.E. 258, 50 Ga.App. 
116. 

37. Mich —Randall v. Evening 

News Assoc., 44 NW. 7S3, 79 

Mich. 266, 7 L.R.A. 309. 

36 C.J. p 1200 note 72. 

38. Ill.—Cook V. East Shore News¬ 
papers, 64 N.E2d 751, 327 Ill.App. 
559. 

36 C.J. p 1200 note 73. 

39. Wash.—Wood r Star Pub. Co., 
1‘55 P. 400, 90 Wash. 85. 

4 a N.C.—Osborn v. Leach, 47 S.E. 

811, 13'5 N.O. 628, 66 L.R.A 648. 
36 C.J. p 1200 note 74. 

41. Minn.—Earle v. Johnson, 84 N. 
W. 332, 81 Minn. 472. 

36 C J. p 1200 note 77. 

42. Minn.—Quist v. Kiichli, 99 N. 
W. 642, 92 Minn. 160. 

43. N.Y.—Gibbs v. Dewey, 5 Cow 
503. 


Tenn.—Gibbons v. Tarter, 5 Sneed 
644. 

44. Conn—Hoag v. Hatch, 23 Conn. 
<585. 

45. Ky—Tharp v. Nolan, 84 S.W. 
1168, 27 Ky.L. 326. 

36 C.J. p 1200 note 81. 

48. N.Y.—Morse v. Star Co., 103 N. 

Y.S. 496, 118 App.Div. 256. 
Drunkenness or intoxication as ac¬ 
tionable generally see supra § 20. 

47. Fla.—Le Moine v. Spicer, 1 So. 
2d 730, 146 Fla. 758. 

36 C.J. p 1201 note 3. 

48. Iowa.—^Amick v. Montross, 22C 
N.W. 51, 206 Iowa 51, 58 A.L.R. 
1147. 

Necessity of indictability genei*ally 
see supra § 53. 

49. Mo.—Boogher v. Knapp, 76 Mo. 
4‘57. 

Imputations of libelous or slander¬ 
ous acts generally see supra § 26. 
Publication of criminal libel held 
not charged 

N.Y—Tetens v. Sokolsky, '54 N.Y.S. 
2d 240. 

50. N.C—Castelloe v. Phelps, 152 
S.E. 163, 198 N.C. 454. 

36 C.J. p 1209 note 11. 
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Poisoning. It is slanderous per se to charge one 
with poisoning,SI or \yith attempting to poison,S2 
another. 

Poisoning or killing domestic animals. A writ¬ 
ten charge imputing that one poisoned a domestic 
animal is actionable per se.ss Where the killing or 
poisoning of a domestic animal is an indictable 


53 C.J.S. 

crime, an oral charge of such offense is actionable 
per se;S4 but the act charged must constitute a 
criminal offense to come within the rule.ss 

Removing landmarks. Where the removing of 
landmarks is recognized as an indictable crime 
oral words charging such removal are actionable 
per se.ss 


B. FALSITY, INTENT, AND MALICE 


§74. Falsity 

In the absence of a statute to the contrary, words in 
order to be actionable must be false. 

Ordinarily, in the absence of a statute to the con- 
trary,57 words in order to be actionable must be 
false,58 although, as considered infra § 217, the 
falsity of defamatory words may be presumed, and, 
as discussed infra § 177, the truth must be specially 
pleaded in order to be available as a defense. 


per se, entitles the person defamed to compensation for 
the actual injury done him without regard to the motive 
with which the pubiication was made. 

The publication of defamatory matter, actionable 
per se, entitles the person defamed to compensation 
for the actual injury done him without regard to 
the motive with which the publication was made; 
want of actual intent to injure furnishes no legal 
excuse.59 The intent is immaterial,80 at least in 
the absence of any claim to exemplary damages.61 
It has been held that the law imputes an intent to 


§ 75. Intent 

The publication of defamatory 

51. Miss —Furr v. Speed, 21 So. 
562. 74 Miss. 423. 

36 C.J. p 1213 note 67. 

52. Ky.—^Mills v. Wimp, 10 B.Mon. 
417. 

36 C.J. p 1213 note 68. 

Imputation of attempt to commit 
crime generally see supra § '55. 

Presumption as to criminal charac¬ 
ter of act 

In action for slander arising out 
of minister’s statement that he did 
not hlame plaintiff’s husband for not 
living with her as she had attempt¬ 
ed to poison him, the alleged de¬ 
famatory words would be held to 
have charged a crime under laws 
of North Carolina, in which state 
defamatory words were uttered, 
since the unlawful infliction of an 
injury by administering poison is a 
crime at common law in South Car¬ 
olina, and It would be presumed that 
the common law is in force in North 
Carolina.—Smith v. Smith, 9 S.E.2d 
584, 194 S.C 247. 

53. Iowa.—^Fountain v. West, 23 
Iowa 9, 92 Am.D. 405. 

54. Mich.—^Vickers v. Stoneman, 41 
N.W. 495, 73 Mich. 419. 

36 C.J. p 1213 note 71. 

55. N.H.—Clines v. Smith, 48 N.H. 
259. 

36 C.J. p 1213 note 72. 

56. Ohio.—^Dial V. Holter, 6 Ohio 
St. 228 

36 C.J. p 1213 note !S4. 

57. Mo.—Sotham v. Drovers Tele¬ 
gram Co., 144 S.W. 428, 239 Mo. 
606. 

36 C.J. p 1214 note 29. 


Ala.—Ripps V. Herrington, 1 So. 
2d 899, 241 Ala. 209. 

Ariz.—Central Arizona Light & Pow¬ 
er Co. V. Akers, 46 P.2d 126, 45 
Ariz. 526. 

Cal.—^Washer v. Bank of America 
Nat. Trust & Savings Ass'n, 136 P. 
2d 297, 21 Cal 2d 822, 155 A.L.R. 
1338—Glenn v. Gibson, App., 171 
P.2d 118. 

D.C.-—Potts V. Dies, 132 F.2d 734, 77 

U. S.App.D.C. 92, certiorari denied 
63 S.Ct. 1316, 319 U.S. 762, 87 L. 
Ed. 1713, rehearing denied 64 S. 
Ct. 28, 320 U.S. 808, 88 L.Ed. 488. 

Fla.—Budd v. J. Y. Gooch Co., 27 
So.2d 72. 

Mich.—Sanders v. Evening News 
Ass’n, 21 N.W,2d 152, 313 Mich. 
334—Hysko v. Polonia Pub. Co., 
215 N.W. 3, 239 Mich. 676. 

Mont.—Griffin v. Opinion Pub. Co., 
138 P.2d 580, 114 Mont. 502—Mil¬ 
ler Ins. Agency v. Home Fire & 
Marine Ins. Co. of California, 51 
P.2d 628, 100 Mont. 551. 

N.C.—Parker v. Edwards, 21 S.E 2d 
876, 222 N.C. 75, 

Tex.—Pndemore v. San Angelo 
Standard, Civ.App., 164 S.W.2d 859. 
Error refused—McDaniel v. King’ 
Civ App., 16 S.W.2d 931—Lehmann 

V. Medack, Civ.App., 152 S.W. 438. 
Falsity of comment and criticism 

see infra § 132. 

Falsity of privileged communica¬ 
tions see infra § 99. 

Truth as justification see infra § 137. 
Statement held, false 
N.T.—Lewisohn v. Dial Press, 35 N. 
Y.S.2d 551, 264 App Div. 370, ap¬ 
peal denied 37 N.Y.S.2d 429, 265 
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App.Div. 804, reargument denied 
'39 N.Y.S.2d 347, 265 App.Div. 854. 

59, Miss.—^Corpus Juris ciuoted in 
Interstate Co. v. Garnett, 122 So. 
373, 380, 154 Miss. 325, suggestion 
of error overruled 12,2 So. 756, 154 
Miss. 325, 63 A.L.R. 1402. 

Neb.—^Walker v. Bee-News Pub. Co., 
•240 N.W. 579, 122 Neb. 611. 

N.T.—Polakoff V. Hill, 27 N,T.S.2d 
142, 261 App.Div. 777. 

Tenn.—Times Printing Co. v. Mul- 
key, 2 Tenn.App. 312. 

Tex—Express Pub. Co. v. Lancast¬ 
er, Com.App., 2 S.W.2d 833. 

36 C.J. p 1214 note 31. 

Relief as justification see infra § 
138. 

60, Ill.—Cobbs V. Chicago Defend¬ 
er, 31 N.E2d 323, 308 Ill App. 66. 

Neb.—^Walker v. Bee-News Pub. Co., 
240 N.W. 679, 122 Neb. 511. 

N.Y.—Dali V. Time, Inc., 300 N.Y.S. 
680, 252 App.Div. 636, affirmed 16 
N.E.2d 297, 278 N.Y. 636, reargu¬ 
ment denied 17 N.E.2d 138, 278 
N.Y. 718—Burnham v. Hornaday, 
223 N.Y.S. 750, 130 Misc. 207, mod¬ 
ified 228 N.Y.S. 246, 223 App.Div. 
218. 

Tenn.—Times Printing Co. v. Mul- 
key, 2 Tenn.App. 312. 

Tex.—Sisler v. Mjstrot, Civ.App,, 192 
S.W. 565. 

Va.—Corpus Juris cited in Cook v. 
Patterson Drug Co., 39 S.E.2d 304, 
307. 

61, Tex.—Sisler v. Mistrot, Civ. 
App., 192 S.W. 665. 

Va,—Cook V. Patterson Drug Co., 39 
S.E.2d 304, 185 Va. 616. 

Actual malice as warranting recov¬ 
ery of exemplary damages see in¬ 
fra 5 260. 


matter, actionable 
I 58. 
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damage another where the words published are ac¬ 
tionable per se,62 and it has been held that the in¬ 
tent is conclusively presumed.^S jt has also been 
held that, even where a publication is actionable 
only on averment and proof of special damages, the 
party defamed is entitled to recover for the actual 
injury done him, although no injury was intend¬ 
ed.®^ 

The fact that defendant was in a state of intoxi¬ 
cation when the defamatory words were published 
constitutes no excuse or justification.®® It is gen¬ 
erally held to be no defense that the publication was 
the result of an honest mistake or inadvertence,®® 
since the publisher is liable for negligent wrongs 
as well as those which are intentional.®^ 

§76. Malice 

As a general rule malice is Implied or presumed 
to exist from the un-privileged publication of defamatory 
words actionable per se, and ordinarily no actual or ex¬ 
press malice need be established in order to entitle the 


§ 76 

injured person to recover the actual damages he has 
sustained. 

The decisions have both affirmed®® and denied®^ 
that malice is a necessary ingredient, or the gist, 
of an action for defamation. However, as a rule, 
the different views do not in fact create divergence 
in the substantive law of defamation, as their ulti¬ 
mate effect is identical.'^® As discussed supra § 2, 
the term, ^'malice,” in the law of defamation, may 
be used to denote merely the absence of lawful 
excuse, that is, implied malice or malice in law, or 
it may be used as a term involving some intent of 
the mind and the heart, ill will against a person, 
that is, actual malice or malice in fact. 

Ordinarily, where plaintiff seeks the recovery of 
general damages only, it is only legal or implied 
malice that is referred to,*^^ and not malice import¬ 
ing hatred or ill will.'^2 By#fiction of law,*^® such 
malice is implied or presumed to exist from the 
unprivileged publication of defamatory words ac¬ 
tionable per se,'^'^ and, ordinarily, no actual or ex- 


62. Miss.—Jefferson v. Bates, 118 
So. 717, 152 Miss. 128. 

63. Mo,—Ex parte Nelson, 157 S.W. 
794, 251 Mo. 63. 

64. La.—Santana v. Item Co., 189 
So. 442, 192 La. 819. 

65. Fla.—Jones v. Townsend, 21 Fla, 
431, 58 Am R. 676. 

36 C.J. p 1236 note 59. 

66. Cal.—Kerby v. Hal Roach 
Studios, 127 P.2d 577, 53 Cal.App. 
2d 207, 

Iowa.—Ballinger v. Democrat Co., 
213 N.W. 557, 203 Iowa 1095. 

Neb.—^Walker v. Bee-News Pub. Co., 
240 N.W. 579, 122 Neb. 511. 

37 C.J. p 18 note 26. 

Although the puhUcation is au 
apology to a person implicated in a 
crime, the publisher is liable where, 
through mistake, the name of a per¬ 
son in no way connected with the 
matter is inserted.—Times Printing 
Co. V. Mulkey, 2 Tenn.App. 312. 

67. Neb.—^Walker v. Bee-News Pub. 
Co., 240 N.W. 579, 122 Neb. 511. 

Beasou for rule 

The law looks at consequences of 
publication and not at intention of 
publisher.—^Walker v. ' Bee-News 
Pub. Co., 240 N.W. 579, 122 Neb. 511. 

68. Ala.—Ripps v. Herrington, 1 So. 
2d 899, 241 Ala. 209. 

Fla.—Layne v. Tribune Co., 146 So. 

234, 108 Fla. 177, 86 A.L.R. 466. 
Gs- —Cochran v. Sears, Roebuck & 
Co., 34 S.E.2d 296, 72 Ga App. 458— 
Ivester v. Coe, 127 S.E, 790, 33 Ga. 
App. €20. 

—Cook V. East Shore Newspapers, 
64 N.E.2d 751, 327 Ill.App. 559. 

Miss.—Scott-Burr Stores Corpora¬ 


tion V. Edgar, 177 So. 766, 181 
Miss, 486. 

Mo.—^Hoeffner v. Western Leather 
Clothing Co., App, 161 S W.2d 722. 
Okl.—Harris v. Rich, 229 P. 1080, 
104 Okl. 120. 

Tex.—McDaniel v. King, Civ.App., 16 
S.W.2d 931—Caruth v. Dallas Gas 
Co., Civ.App., 282 S.W. 334—Leh¬ 
mann V. Medack, Civ.App., 152 S 
W. 438. 

Wis.—Flynn v. Reinke, 225 NW. 742, 
199 Wis. 124, 63 A.L.R. 1113. 

36 C.J. p 1215 note 36. 

Existence and effect of malice in 
comment and criticism see infra 
§ 132. 

Existence and effect of malice in 
privileged communications gener¬ 
ally see infra § 100. 

‘^Malice” defined see supra § 2. 

Xmportauce of element of malice 
Under the law of civil libel as an¬ 
nounced by statute, the element of 
malice is not as important as in 
criminal law.—Carter v. Bradshaw, 
Tex.Civ.App., 138 S.W.2d 187. 

69. U.S.—^Holden v. American News 
Co., D.C.Wash., 52 F.Supp. 24, ap¬ 
peal dismissed, C.C.A., 144 F.2d 
249. 

Ky.—Wells v. Buckley, 262 S.W. 625, 
203 Ky. 466. 

Mont.—Manley v. Harer, 264 P. 937, 
82 Mont. 30. 

Okl.—Craig v. Wright, 43 P.2d 1017, 
169 Okl. 245. 

Wash.—Ziebell v. Lumbermens 
Printing Co., 127 P.2d 677, 14 

Wash.2d 261—Hollenbeck v. Post- 
Intelligencer Co., 297 P. 793, 162 
Wash. 14. 

36 C.J. p 1215 note 37. 
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Particular ill will or malice need 
not exist toward plaintiff in libel 
actions —Stevenson v. Northington, 
169 S.E. 622, 204 N.C. 690. 
lu Louisiana 

(1) It has been held that, even 
though a publication is not malici¬ 
ous, the defamed person can recov¬ 
er if, in fact, he was damaged.—San¬ 
tana V. Item Co., 189 So. 442, 192 La. 
819. 

(2) However, it has also been held 
that defamatory statements uttered 
without malice and under circum¬ 
stances from which the law implies 
no malice are not actionable, since 
malice, express or implied, is of th<' 
essence of the action.—Starns v 
Starns, 146 So, 165, 176 La 610— 
Bocca V. Soulant, 6 La.App. 708. 

70, N.Y.—^Prince v Brooklyn Daily 
Eagle, 37 N.Y.S. 250, 16 Misc. 186. 
187. 

36 C.J. p 1215 note 38. 

71, Wis.—^Williams v. Hicks Print¬ 
ing Co., 150 N.W. 183, 159 Wis. 90 

36 C.J. p 1215 note 40. 

72, Ind.—Casey v. Hulgan, 21 N.E. 
322, 118 Ind. 590. 

Iowa—Ott V. Murphy, 141 N.W. 463. 
160 Iowa 730. 

73, Kan.—Coleman v. MacLennan,. 
98 P. 281, 78 Kan. 711, 20 L.R.A., 
N.S., 361, 130 Am S.R. 390. 

36 C.J. p 1215 note 42. 

74, U.S.—Ross V. Esquire, Inc., C- 
C.A.N.Y., 94 F2d 75—Aetna Life 
Ins. Co. V. Mutual Ben. Health & 
Accident Ass*n, C.C.A.Neb., 82 F. 
2d 115—Montgomery Ward & Co. 
V. Watson, C.C.A.W.Va„ 55 P.2<J 
184. 

Ala.—Ripps V. Herrington, 1 So. 2d 
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press malice need be established^S in order to en¬ 
title the injured person to recover the actual dam¬ 
ages he has sustained from the unprivileged pub¬ 
lication of a charge or imputation defamatory per 
se.76 It \i 2 iS been held that the absence of actual 
or express malice is no defense.'^'^ 

Malice in fact or express malice ordinarily is 
only material as establishing a right to recover ex¬ 


emplary damages, as discussed infra § 260, or, as 
considered infra § 100, to defeat defendant’s plea 
that a publication is a privileged one. However, 
under a statute so providing, the existence of ex¬ 
press malice or malice in fact may be necessary to 
the recovery of actual damages.'^s Under a statute 
providing that defendant may give evidence of the 
truth, and that such evidence shall be deemed suf- 


899. 241 Ala. 209—White v. Birm¬ 
ingham Post Co, 178 So. 449, 235 
Ala. 278. 

Ariz,—^Kinsey v. Real Detective Pub. 
Co., 80 P2d 964, 52 Ariz. 353— 
Central Arizona Light & Power 
Co. V. Akers, 46 P 2d 126, 45 Ariz. 
526. 

Fla.—^Metropolis Co. v. Croasdell, 
199 So. 568, 145 Pla. 455—John¬ 
son V. Finance Acceptance Co. of 
Georgia, 159 So. 364, 118 Pla. 397— 
Layne v. Tribune Co' 146 So 234, 
108 Pla 177, 86 A.L.R. 466—Shiell 
V. Metropolis Co., 136 So. 537, 102 
Pla. 794. 

‘Ga—^Horton v. Georgian Co., 165 S. 
E. 443, 175 Ga, 261, conformed to 
165 SE 450, 45 Ga.App 525— 
Cochran v. Sears, Roebuck & Co., 
34 SE2d '296, 72 GaApp 458— 
Ajouelo V. Auto-Soler Co., 6 S.E 2d 
415, 61 GaApp. 216—Ingram v. 

Kendrick, 172 S.E. 815, 48 Ga.App. 
278—Barker v. Green, 130 S E. 599, 
34 GaApp, 574—Ivester v. Coe, 127 
S.E. 790, 33 Ga.App. 620. 

Til.—Cook V. Bast Shore Newspapers, 
64 N.E.2d 751, 327 Ill.App. 559. 

Iowa.—Ballinger v. Democrat Co., 
223 NW. 375, 207 Iowa 576— 

Mowry v. Reinking, 213 N.W. 274, 
203 Iowa 628—Ballinger v. Demo¬ 
crat Co., 212 N.W. 557, 203 Iowa 
1095. 

‘Kan.—Thompson v. Osawatomie 
Pub. Co., 156 P.2d 506, 159 Kan. 
562. 

'Ky.—^Weinstein v. Rhorer, 42 S,W.2d 
892, 240 Ky. 679—Yates v. Mullins, 
26 S.W.2d 757, 233 Ky. 781—Con¬ 
ner V. Taylor, 26 S,W.2d 561, 233 
Ky. 706—Commercial Tribune Pub. 
Co. V. Haines, 15 S.W.2d 306, 228 
Ky. 483—Thompson v. Bridges, 
273 S.W. 529, 209 Ky. 710—Hol¬ 
man V. Plumlee, 267 S.W- 221, 206 
Ky. 275. 

La.—Martin v. Markley, 11 So.i2d 
593, 202 La. 291—Cadro v. Plaque¬ 
mines Gazette, 11 So.2d 10, 202 La. 

1—Edwards v Derrick, 190 So. 571, 
193 La. 331—Cotonio v Guglielmo, 
146 So. 11, 176 La. 421—Barnhill 
V. Times-Picayune Pub. Co., 131 
So. 21, 171 La. 286—Ford v. Jeane, 
106 So. 558, 159 La. 1041—Gold¬ 
smith V. Unity Industrial Life In¬ 
surance & Sick Ben. Ass’n, 128 So 
182, 13 La.App. 448. 

JMo.—^Warren v. Pulitzer Pub. Co., 78 
S.W.2d 404, 336 Mo. 184—Hoeffner 


V. Western Leather Clothing Co, 
App ,161 S.W.2d 72.2—Lonergan v. 
Love. 150 S.W.2d 534, 235 Mo.App. 
1066—Gust V. Montgomery Ward 
& Co, SO S.W.2d 286, 229 Mo.App. 
371—Priest v. Central States Fire 
Ins. Co, 9 S.W.2d 543, 223 Mo. 
App. 122—Mock V. American Ry. 
Express Co., App, 296 S.W. 855. 
Neb—Iden v. Evans Model Laundry, 
,236 N.W. 444, 121 Neb. 184—Hall 
V. Rice, 223 N.W. 4, 117 Neb. 813, 
78 A.LR. 1421. 

N.J —Vail V. Pennsylvania R. Co., 
136 A. 425, 103 N.J.Law 213. 

N.Y.—Devoy v. Irish World & Amer¬ 
ican Industrial Liberator Co., 203 
N.Y.S. 369, 208 App.Div. 319— 

Rusciano & Son Corporation v. Mi- 
halyfl, 1 N.Y.S.2d 787, 165 Misc. 
932—Phelan v. Rheinstein, 233 N. 
Y.S 297, 133 Misc. 853—Horovitz 

V. Weidenmiller, 53 N.Y.S.2d 379. 
N.C.—Penner v. Elliott, 33 S.E.2d 

124, 225 NC. 33—Flake v. Greens¬ 
boro News Co, 195 S.E. 55, 212 
N C. 780—Broadway v Cope, 179 
S.E. 452, 208 N.C. 85—Oates v. 
Wachovia Bank & Trust Co., 169 
S.E. 869, 205 NC. 14. 

N.D.—Rickbeil v. Grafton Deaconess 
Hospital, 23 NW.2d 247, 74 N.D. 
525—McCurdy v. Hughes, 248 N. 

W. 512, 63 N.D. 435. 

Ohio.—Mulcahy v. Deitrick, 176 N.E. 

481, 39 Ohio App. 65. 

Okl—Harris v. Rich, 229 P. 1080, 
104 Okl. 120. 

Or.—^Woolley v. Hiner, 100 P.2d 608, 
164 Or. 161. 

Pa.—Williams v. Kroger Grocery & 
Baking Co., 1 A.2d 495, 133 Pa. 
Super. 1, affirmed 10 A.2d 8, 337 
Pa. 17. 

S.C.—Bell V. Bank of Abbeville, 38 
S.E.2d 641, 208 S.O. 490—Smith v. 
Smith. 9 S E.2d 584, 194 S.C. 247— 
Lily V. Belk’s Department Store, 
182 S.E. 889, 178 S.C. ,278—Norman 
V. Stevenson Theatres, 156 S.E. 
357, 159 S.C. 191. 

Tenn.—Hinson v. Pollock, 15 S.W. 
2d 737, 159 Tenn. 1—Little Stores 
V. Isenberg, 172 S W.2d 13, 26 

Tenn.App. 357—Times Printing Co. 
V. Mulkey, 2 Tenn.App. 312. 

Tex—McDaniel v. King, Civ.App., 16 
S.W,2d 931—Caruth v. Dallas Gas 
Co, Civ.App., 282 S.W. 334—Koeh¬ 
ler V. Sircovich, Civ.App., 269 S.W. 
812. 

Va.—Montgomery Ward & Co. v. 
Nance, 182 S.E. 264, 165 Va. 363. 
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Wis—Flynn v Reinke, 225 N.W. 742, 
199 Wis. 124, 63 A.L R. 1113. 

36 C.J. p 1215 note 43. 

Malice as question of fact see infra 
§ 225. 

Presumption and burden of proof as 
to malice generally see infra § 212. 
Presumption of malice as to privi¬ 
leged communications see infra § 
101 . 

G-ood policy requires that there be 
a presumption of malice where one 
without occasion therefor defames 
another by a publication libelous 
per se.—Ripps v Herrington, 1 So 2d 
899, 241 Ala. 209. 

75. Iowa —Corpus Juris cited in 
Bond V. Lotz, 243 N.W. 586, 587, 
214 Iowa 683. 

La.—Edwards v. Derrick, 190 So. 
571, 193 La. 331—Cotonio v. Gug- 
lielmo, 146 So. 11, 176 La. 421— 
Barnhill v. Times-Picayune Pub. 
Co., 131 So. 21, 171 La. 286. 

Mo.—Hall V. Edwards, 23 A.2d 889, 
138 Me. 231. 

Mo—Priest v. Central States Fire 
Ins. Co., 9 S.W.2d 543, 223 Mo.App. 
123. 

Mont.—Manley v. Harer, 264 P. 937, 
82 Mont. 30. 

N.J.—Hoffman v. Trenton Times, 8 
A.2d 837, 17 N.J.Misc. 339. 

N.Y.—Cohn V. O'Sullivan, 58 N.Y.S. 
2d 429. 

Va—Montgomery Ward & Co. v 
Nance, 182 S.E. 264, 165 Va. 363 
Wash.—Luna v. Seattle Times Co, 
59 P.2d 753, 186 Wash. 618, 105 A. 
L.R. 932. 

36 C.J. p 1216 note 44. 

76. La.—Barnhill v. Times-Picay- 
yune Pub. Co., 131 So. 21, 171 La. 
286. 

Me.—Hall v. Edwards, 23 A.2d 889, 
138 Me. 231. 

N.D.—Rickbeil v. Grafton Deaconess 
Hospital, 23 N.W.2d 247, 74 N.D. 
625. 

36 C.J. p 1217 note 45. 

lu order to warrant presumption 
of malice, circumstances must be 
such that either from plain purport 
of what is published, or from cir¬ 
cumstances, presumption of malice 
IS raised.—Layne v. Tribune Co, 146 
So. 234, 108 Pla. 177, 86 A L.R. 466. 

77. Ind.—Cadle v. McIntosh, 99 N.E. 
779, 51 Ind.App. 365. 

78. Conn.—Corsello v. Emerson 

Bros., 137 A. 390, 106 Conn. 127. 

36 C.J. p 1217 note 49. 
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ficient justification, unless malicious intention is 
proved, it has been held that by malicious inten¬ 
tion is meant actual or express malice,79 and that 
such malice would not be implied from the publi¬ 
cation,so but must be proved.si The burden of dis¬ 
proving malice has been held to be on the publisher 
where the publication is actionable per se.S2 

§ 77. - Conclusiveness of Presumption 

Generally, if the publication is not lustified by proof 
of its truth, or by the privileged occasion of publica¬ 
tion, the presumption of such malice as may be essen¬ 
tial to the action is a conclusive presumption of law 
and cannot be rebutted, especially if the communication 
IS defamatory per se. 

As a general rule, if the publication is not jus¬ 
tified by proof of its truth, as discussed infra § 137, 
or by the privileged occasion of publication, infra § 
100, the presumption of such malice as may be es¬ 
sential to the action is a conclusive presumption of 
law, S3 and cannot be rebutted,®^ especially if the 
communication is defamatory per se.ss Thus, it 
has been held that such legal or implied malice is 
not rebutted by evidence proving or tending to 
prove a want of actual or express malicc.ss How¬ 
ever, some decisions have asserted that the pre¬ 
sumption is merely a prima facie one and rebutta- 
ble.S7 

g 73 ^ -Words Not Actionable Per Se 

While it has been held that, where an unjustified 
publication is not actionable per se, the law conclusive¬ 


ly presumes malice, it has also oeen held that, if the 
publication is not actionable per se, malice is not pre¬ 
sumed. 

It has been held that, where a publication that is 
actionable only on averment and proof of special 
damages, if it is not justified by proof of its truth, 
as discussed infra § 137, or by the privileged occa¬ 
sion of publication, infra § 100, the law conclusive¬ 
ly presumes malice such as is essential to the ac- 
tion,ss and that, where words not actionable per 
se may be found to be actionable, malice in law is* 
implied from their utterance.^3 However, it has 
also been held that, if the publication is not defam¬ 
atory per se malice is not presumed.^® The rule 
has been laid down that the cases of constructive 
malice are exclusively such as involve words capa¬ 
ble of bearing in themselves a defamatory meaning, 
and that when a hidden defamatory meaning is 
sought to be attributed to words in themselves in¬ 
nocent and on their face containing no such sense,, 
by extrinsic facts outside and independent of the 
publication itself, the knowledge of such facts must 
be shown by averment and proof to have existed in 
the mind of defendant at the time of publication.91 
Under a statute so providing, a libelous publication 
becomes actionable without the proof of malice- 
whether it is or is not libelous per se.92 


C. PUBLICATION AND REPUBLICATION OR REPETITION 


§79. Publication 

“Publication,” in the law of defamation, is the com¬ 
munication of defamatory matter to a third person or 
persons, and, in the absence of a statute to the con¬ 


trary, in order to render defamation of any kind ac¬ 
tionable, there must be a publication thereof. 

“Publication,” in the law of defamation, is the 
communication of defamatory matter to a third" 


79. Mass —Brown v. Massachusetts 
Title Ins. Oo., 23 N.E. 733, 151 
Mass. 127. 

80. Mass.—Brown v. Massachusetts 
Title Ins. Co., supra. 

81. Mass.—Brown v. Massachusetts 
Title Ins. Co., supra. 

82. S.C.—Norman v. Stevenson 
Theatres. 156 S.E. 357, 159 S.C. 
191. 

Tex.—Caruth v Dallas Gas Co., Civ. 
App., 282 S.W. 334. 

83. U.S.—^Aetna Life -Ins. Co v. 
Mutual Ben Health & Accident 
Ass'n, CC.A.Neb., 82 P.2d 115. 

36 C J. p 1217 note 56. 

84. Cal.—Plumb v. Stahl, 202 P 468, 
54 Cal.App. 645—Newby v. Times- 
Mirror Co., 188 P. 1008, 46 Cal. 
App. 110. 

85. U.S.—JEtna Life Ins. Co, v. Mu¬ 


tual Ben. Health & Accident Ass’n 
CC.A.Neb., 82 P.2d 115. 

Mo.—Ex parte Nelson, 157 S.W. 794, 
251 Mo. 63. 

N.C.—Broadway v. Cope, 179 S E. 
452, 208 N.C. So—Oates v. Wacho¬ 
via Bank & Trust Co., 169 S E 
869, 205 N.C 14. 

86 . Ind.—Cadle v. McIntosh, 99 N 
E. 779, 51 Ind.App. 365. 

87. Ga —Horton v. Georgian Co., 
165 S.E. 443, 175 Ga. 261, conform¬ 
ed to 165 S.E. 450, 45 Ga.App. 525. 

Ky.—Commercial Tribune Pub. Co. 
V. Haines, 15 S.W.2d 306, 228 Ky 
483. 

36 C.J. p 1217 note 60, p 1217 note 
61. 

A Statute providing that malice 
shall be presumed from the publica¬ 
tion of matter not privileged, unless 
the “fact” and the testimony rebut 
such presumption, uses the word 
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“fact” m its ordinary sense to de¬ 
note the act, the thing done, the 
circumstance, the publication itself. 
—Reininger v. Pnckett, 137 P.2d 
595, 192 Okl. 486—German-Ameri¬ 

can Ins Co. v. Huntley, 161 P. 815, 
62 Okl 39. 

38. N J.—^King v. Patterson, 9 A. 
705, 49 N J.Law 417, 60 Am.R. 622. 

89. Mo—Sitts V. Daniel, App., 284 
S.W. 857. 

90. Kan.—Thompson v. Osawatomie* 
Pub. Co., 156 P.2d 506, 159 Kan. 
562. 

36 C J. p 1217 note 66. 

91. N.T.—Caldwell v. Raymond, 2“ 
AbbPr. 193. 

36 C.J. p 1217 note 67. 

92. Tex.—Guisti v. Galveston Trib¬ 
une, 150 S.W. 874, 105 Tex. 497,. 
rehearing denied 152 S.W. 167, 105. 
Tex. 497. 
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person, or persons.^3 Since, as discussed supra § 5, 
the basis of an action for defamation is damages 
for the injury to character in the opinion of other 
men, in order to render defamation of any kind ac¬ 
tionable, there must be a publication thereof.^^ 
However, under a statute declaring insulting words 
which tend to violence and a breach of the peace 
actionable, it has been held that publication is not 
necessary,95 and that direct insult is sufficient to 
sustain the action.96 

§ 80. - By Whom Made 

The author of a defamation is liable for a pubiica- 
•tion made or contemplated by himself, but, If the plain- 
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tiff caused, consented to, or authorized the publication 
complained of, he cannot recover for any injury sus¬ 
tained thereby. 

The author of a defamation is liable for a pub¬ 
lication made or contemplated by himself97 or as 
discussed infra §§ 149, 150, made under his author¬ 
ity. He may be liable when the publication is the 
natural consequence of his act,98 although he did 
not have in mind, at the time, the actual results 
following ;99 and it has been said that, if another 
person gets possession of a libel without the au¬ 
thor’s consent, a publication by such other person 
makes the original composer and writer liable for 
the damages occasioned by the publication.! 


93. U.S.—Hartmann v. Time, Inc., 
D.C.Pa., 64 F.Supp. 671. 

Ala.—^Weir v. Brotherhood of Rail¬ 
road Trainmen, 129 So. 267, 221 
Ala. 494. 

•Ga.—Kaplan v. Edmondson, 22 S.E. 
2d 343, 68 Ga.App. 151—Beck v. 
Oden, 13 S.E.2d 468, 64 Ga.App. 407. 
Kan.—Batten v. Cox, 233 P. 1040, 118 
Kan. 78 

Mo —McDonald v. R. L. Polk & Co , 
142 S.W.2d 635, 346 Mo. 615— Cor¬ 
pus Juris ctuoted in Harbison v. 
Chicago, R. I, & P. Ry. Co, 37 S. 
W.2d 609, 616, ’327 Mo. 440, 79 A.L. 
H. 1—^Hoeffner v. Western Leath¬ 
er Clothing Co., App., 161 S.W.2d 
722— Corpus Juris ctuoted in Lon- 
•ergan v. Love, 150 S.W.2d 534, 537, 
235 Mo.App. 1066—Klaber v. Chi- 
•cago. R. I & P. Ry. Co., 33 S.W.,2d 
149, 225 Mo.App. 940. 

!>7eb — Corpus Juris cited iu Twiss v. 
Lincoln Telephone & Telegraph 
Co., 287 N.W. 620, 624, 136 Neb. 
788—Giveen v. Matthews, 223 N. 
W. 649, 118 Neb. 125. 

MY.—Weidman v. Ketcham. 15 N.E. 
2d 426, 278 N.T. 129—Wells v. Bel- 
strat Hotel Corporation, 208 N.T. 
S. 625, 212 App.Div. 366—Pinger- 
hut V. Weiner, 263 N.T.S. 636, 147 
Misc. 269, 

N.C.—Satterfield v, McLellan Stores 
Co., ^ SE.2d 709, 215 N.C. 582— 
McKeel v. Latham, 162 S.E. 747, 
202 N.C. 318. 

N.D.—Rickbeil v Grafton Deaconess 
Hospital, 23 NW.2d 247, 74 N.D. 
525. 

Tenn.—Freeman v. Dayton Scale Co., 
19 S.W.2d 255, 159 Tenn. 413— 
Corpus Juris quoted in Little 
Stores v. Isenberg, 172 S.W.2d 13, 
16, 26 Tenn.App. 357. 

Tex.—Montgomery Ward & Co. v. 

Peaster, Civ.App., 178 S.W.2d 302. 
'V'a.—Thalhimer Bros. v. Shaw, 159 &. 
E. 87, 156 Va. 863—Lightner v. Os¬ 
born, 127 S.E. 314, 142 Va. 19, 

36 C J. p 1223 note 32. 

Evidence as to publication see infra 
§§ 204-208. 

Pleading publication see infra § 169. 


Publication of criminal libel or slan¬ 
der see infra § 284. 

Whether slanderous per se or per 
quod, the method of determining 
whether the words allegedly publish¬ 
ed were, in fact, published is the 
same.—^West Texas Utilities Co. v. 
Wills, Tex.Civ.App., 164 S.W.2d 405. 

94. U.S.—Brinkley v. Pishbein, C.C. 
A.Tex., 110 F.2d 62, certiorari de¬ 
nied 61 S.Ct. 34, 311 U.S. 672, 85 
L.Ed. 432—Hartmann v. Time, 
Inc., D.C.Pa., 64 F.Supp. 671—La 
Mance v. Street & Smith Publica¬ 
tions, D.C.Mo., 53 F.Supp. 399. 
Cal.—Draper v. Heilman Commercial 
Trust & Savings Bank, 263 P. 240, 
203 Cal, 26. 

Ga.—McFarlan v. Manget, 174 S.E. 
712, 179 Ga. 17—Colonial Stores v. 
Barrett, 38 S.B.2d 306, 73 GaApp. 
839—^Kaplan v. Edmondson, 22 S. 
E.2d 343, 68 Ga.App. 151—Beck v. 
Oden, 13 S.E.2d 468, 64 Ga.App. 
407—Piedmont Cotton Mills v. 
James, 200 S.E. 457, 59 Ga.App. 
239. 

Idaho.—O'Malley v. Statesman 
Printing Co., 91 P.2d 357, 60 Idaho 
326. 

Kan—Batten v. Cox, 233 P. 1040 118 
Kan. 78. 

Ky.—Fordson Coal Co. v. Carter, 108 
S.W.2d 1007, 269 Ky. 805. 

L*-—Gilliland v. Felbleman’s, Inc., 
108 So. 112, 161 La. 24—Clark v. 
Louisiana Ry. & Nav. Co., 134 So. 
'116, 16 La.App. 369. 

Mo.— Corpus Juris quoted in Harbi¬ 
son V. Chicago, R. I. & p. Ry. Co., 
37 SW.2d 609, 616, 327 Mo. 440, 
79 A.L.R. 1—^Hoeffner v. Western 
Leather Clothing Co., App , 161 S. 
W.2d 722— Corpus Juris quoted in 
Lonergan v. Love, 150 S.W.2d 534, 
537, 235 Mo.App. 1066—Klaber v. 
Chicago, R. I. & p. Ry. Co., 33 S. 
W.2d 149, ,225 Mo.App. 940. 
Neb.—Giyeen v. Matthews, 223 N. 

W. 649, 118 Neb. 125. 

N.Y.—Weidman v. Ketcham, 15 N.E. 
2d 426, 278 N.Y. 129—Wells v. 
Belstrat Hotel Corporation, 208 N. 
Y.S. 625, 212 App.Div. 366—Brown 
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V. Mack, 56 N.Y.S.2d 910, 185 Misc. 
368—Fingerhut v. Weiner, 263 N 
Y.S. 636, 147 Misc. 269—Loewln- 
than V. Beth David Hospital, 9 N 
Y.S.2d 367. 

N.C.—Satterfield v. McLellan Stores 
Co., 2 S.E.2d 709, ,215 N.C. 682. 
S.C.—Tucker v. Pure Oil Co. of Car- 
olinas, 3 S.E.2d 547, 191 S.C. 60— 
Riley V. Askin & Marine Co., 132 
S.E. 584, 134 S.C. 198, 46 A.L.R. 
658. 

Tenn.— Corpus Juris quoted in Little 
Stores V. Isenberg, 17.2 S.W.2d 13, 
16, 26 Tenn.App. 357. 

Tex—Lyle v. Waddle, 188 S.W.2d 
770, 144 Tex. 90—Montgomery 

Ward & Co. v. Peaster, Civ.App., 
17'8 SW.2d 302. 

36 C.J. p 1223 note 84. 

It is as essential in a slander case 
as in a libel case that the defama¬ 
tory words be published.—Montgom¬ 
ery Ward & Co. v. Peaster, supra. 

The lack of publication is an ab¬ 
solute defense.—Freeman v. Day- 
ton Scale Co., 19 S.W.2d 255, 159 

Tenn. 413. 

95. Va.—Davis v. Heflin, 107 S.E. 

673, 130 Va. 169—Holland v. Bat- 
chelder, 6 S.E. 695, 84 Va. 664. 

96. Va—Davis v. Heflin, 107 S.E. 

673, 130 Va. 169. 

97. Cal.—Draper v. Heilman Com¬ 
mercial Trust & Savings Bank, 263 
P. 240, 203 Cal. 26. 

N.Y.—^Weidman v. Ketcham, 15 N.E 
2d 426, 278 N.Y. 129. 

36 C.J. p 1224 note 39. 

98. N.Y.—^Weidman v. Ketcham, su¬ 
pra. 

Pa.—Morrisey v. Speare, Com.Pl., 29 
Del.Co. 163. 

Va.—James v. Powell, 152 S.E. 539, 
164 Va. 96. 

36 C.J. p 1224 note 41. 

99. U.S —Hartmann v. Time, Inc., 

D. C.Pa., 64 F.Supp. 671. 

Tex.—Cobb v. Garlington, Clv.App., 
193 S.W. 463. 

1. Ind.—Sourbier v. Brown, 123 N. 

E. 802, 188 Ind. 554. 
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On the other hand, it has been held that the au~ i 
thor of a defamatory statement is not liable for a 
publication which he did not intend or authorize,^ 
and that he is not liable for a publication which is 
not the natural consequence of his act, but whiqh 
results from the independent and unauthorized act 
of another.^ If a libel was not intended for pub¬ 
lication and copies were taken without the consent 
of defendant, there is no publication by defend¬ 
ant.^ It is not considered as a publication of a libel 
to recommunicate it by merely mailing it back to 
the person who originally uttered it.^ 

By, or authorised or induced by, plaintiff. Where 
plaintiff, himself, communicated or, by his acts, 
caused the communication of the libelous matter to 
a third person or persons, he cannot recover there¬ 
for,® and, if he consented to, or authorized the pub¬ 
lication complained of, he cannot recover for any 
injury sustained by reason of the publication.'^ 
Thus, if plaintiff^ or plaintiff^s agent, at his re¬ 
quest,^ exhibited the libelous matter to a third per¬ 
son or persons, there is no actionable publication. 
The same rule applies to a publication invited, so¬ 
licited, or induced by plaintiff or his agent.^® If 
publication was procured by the connivance or con¬ 


trivance of plaintiff,at least if it was procured 
by the fraudulent contrivance of plaintiff, himself, 
with a view to an action, cannot recover there¬ 
for. It has been held that plaintiff, who put a 
written libel in a place from which it was taken 
and read by a third person, cannot recover for the 
injuries sustained by reason of the publication.^^ 
However, it has been held that it is not a defense 
to an action for libel in writing and publishing a 
letter containing false and derogatory statements 
that the letter was in response to a request of 
plaintiff for a recommendation.^^ 

§ 81. -To Whom Made 

a. In general 

b. Communications between officers, 

agents, employees, and different 
branches of corporation 

c. Communications to plaintiffs family 

or to defendant’s wife 

a. In General 

In order that there be a publication there must be 
a communication to some person or persons other than 
plaintiff and defendant. 


2. Cal.—Draper v. Heilman Com¬ 
mercial Trust & Savings Bank, 263 
P. 240, 203 Cal. 26. 

Intentionally cnhiMt 

“To publish IS to intentionally ex¬ 
hibit the defamatory words to one 
other than the libelee.”—Rickbeil v. 
Grafton Deaconess Hospital, 23 N. 
W.2d 247, 251, 74 N.D. 525. 
Stenographer 

Where one person dictates a de¬ 
famatory statement to a stenograph¬ 
er who reproduces it and delivers it 
to the one so dictating, the sten¬ 
ographer is not chargeable with 
libel—Allen v. American Indemnity 
Co., 12 SE.2d 127, 63 Ga.App. S94. 

3. Neb.—Deupree v. Thornton, 154 
N.W. 557, 98 Neb. 804, L.R.A.1917C 
65, 

36 C.J. p 1224 notes 44, 46. 

4. Ala.—^Weir v. Hoss, 6 Ala. 881. 

5. Ga —^Wallace v. Southern Ex¬ 
press Co„ 67 S E. 694, 7 Ga.App. 
565. 

6. Ala.—Weir v. Brotherhood of 
Railroad Trainmen, 129 So. 267, 
221 Ala.. 494 

La.—Gilliland v. Peibelman’s, Inc., 
108 So. 112, 161 La. 24. 

N.T.—Horovitz v. Weidenmiller, 53 
N.Y.S.2d 379. 

Okl.—Taylor v. McDaniels, 281 P. 
967, 139 Okl. 262, 66 A.L R 1246. 

7. Okl.— Corpus Juris q,uoted in 
Taylor v. McDaniels, 281 P. 967, 
970, 139 Okl. 262, 66 A.L.R. 1246. 

S.C.— Corpus Juris quoted in Smith 
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v. Dunlop Tire & Rubber Co., 196 
S.E. 174, 176, 186 S.C. 456—Corpus 
Juris quoted in Thomas v. South¬ 
ern Grocery Stores, 181 S.E. 565, 
567, 177 S.C. 411. 

Tex.—Lyle v. "Waddle, ISS S.W.2d 
770, 144 Tex. 90—Bull v. Collins, 
Civ.App., 54 SW.2d 870. 

36 C.J. p 1224 note 49. 

8. Ala.—^Weir v. Brotherhood of 
Railroad Trainmen, 129 So. 267, 
221 Ala. 494. 

N.Y.—Horovitz v. Weidenmiller, 53 
N.Y.S.2d 379. 

9. Okl.—Taylor v. McDaniels, 281 P. 
967, 139 Okl. 262, 66 A.D.R. 1246. 

10. Ga.—Beck v. Oden, 13 S.E.2d 
468, 64 Ga.App. 407. 

Okl.—Corpus Juris quoted in Taylor 
V. McDaniels, 281 P. 967, 970,' 139 
Okl. 262, 66 A.L.R. 1246. 

S.C.—Corpus Juris quoted in Smith 
V. Dunlop Tire & Rubber Co, 196 
S.E. 174, 176, 186 S.C. 456—Corpus 
Juris quoted in Thomas v. South¬ 
ern Grocery Stores, 181 S.E. 565, 
567, 177 S.C. 411. 

Tex.—Lyle v. Waddle, 188 S.W.2d 
770, 144 Tex. 90—Renfro Drug Co. 
V. Lawson, 160 S.W.2d 246, 138 
Tex. 434, 146 A.L.R. 732—Corpus 
Juris cited in Renfro Drug Co. 
V. Lawson, Civ.App., 144 S.W.2d 
417, 420. 

36 C.J. p 1224 note 50. 

Communication to plaintiff’s attor. 
ney 

(1) Where libelous matter is com- 
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municated to plaintiff's attorney, 
standing instead of, and acting for 
him and corresponding for him, in 
the course of a reply, there is no 
publication. 

N.Y.—Schinzel v. Vuyk, 213 N.Y.S. 
135, 126 Misc. 202. 

Tenn.—Freeman v. Dayton Scale Co., 
19 S.W.2d 255, 159 Tenn. 413. 

(2) A letter to plaintiff’s attorney 
in response to request for facts re¬ 
lating to matter in controversy will 
not support action for libel on 
ground that libelous article was pub¬ 
lished to attorney.—^Wells v. Bel- 
strat Hotel Corporation, 208 N.Y.S. 
625, 212 App.Div. 366. 

11. Ala.—^Weir v. Brotherhood of 
Railroad Trainm,en, 129 So. 267, 
221 Ala. 494. 

Neb.—Twiss v. Lincoln Telephone & 
Telegraph Co., 287 N.W. 620, 136 
Neb. 788. 

12. Okl.—Corpus Juris quoted ha 
Taylor v. McDaniels, 281 P. 967, 
970, 139 Okl. 262, 66 A.L.R. 1246. 

S.C.—Corpus Juris quoted iu Smith 

V. Dunlop Tire & Rubber Co., 196 
S.E. 174. 176, 186 S.C. 456—<?orpus 
Juris quoted in Thomas v. South¬ 
ern Grocery Stores, 181 S.E. 565, 
567, 177 S.C. 411. 

36 C.J. p 1224 note 51. 

13. Minn.—Olson v. Molland, 232 N. 

W. 625, 181 Minn. 364. 

14. IJ.S.—^Nelson v. Whitten, D.C. 

I N.Y., 272 F. 135. 
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§ 81 

In order that there be a publication there must 
be a communication to some person or persons oth¬ 
er than plaintiff and defendant's While there is 
no publication when the words are communicated 
only to the person defamed, there is a publication 
as soon as the words are communicated to a person 
other than the one defamed.^^ Ordinarily, howev¬ 
er, where the words are defamatory of more than 
one person, there is no publication if they are com¬ 
municated only to those defamed.^^ Merely to pre¬ 
pare, compose, or write a libel is not a publica- 
tion.i^ Although an action to recover damages for 
libel cannot be maintained on proof simply that the 
libelous words were composed and were in exist¬ 


ence as printed matter, without being known to 
anyone except the author and the victim,^© print¬ 
ing a libel is regarded as a publication when pos¬ 
session of the printed matter is delivered with the 
expectation that it will be read by some third per¬ 
son, provided that result actually follows.^l It is 
no defense to an action for slander that the words 
were spoken to, and not of, plaintiff, when others 
were present and heard the words spoken .22 

The rule that there is no publication when the 
words are communicated only to the person de¬ 
famed is subject to exception or qualification.^3 
Thus, in the case of a libel, whether the general 
rule extends to a disclosure by the person libeled is 


15. Ala.—^Meadors v. Haralson, 147 
So. 184, ,226 Ala. 413. 

Del.—Terkey v. Wright, 36 A.2d 366, 
3 Terry 474. 

Ga.—Corpus Juris cited In McFarlan 
V. Manget, 174 S.E. 712. 179 Ga. 
17—Colonial Stores v. Barrett, 38 
S.E.2d 306, 73 Ga.App. 839—Corpus 
Juris cited iu Brandon v. Arkan¬ 
sas Fuel Oil Co., 12 S.E.2d 414, 
419, 64 Ga.App. 139—^McCravy v. 
Schneer’s, 171 S.E. 391, 47 Ga.App. 
703. 

Ky.—^Justice v. Wellman, 86 S.W.2d 
132, 260 Ky. 479. 

La.—Modisette & Adams v. Lorenze, 
112 So. 397, 163 La. 605—Babin v. 
Blanchard, App., 185 So. 641— 
Clark V. Louisiana Ry. <& Nav. Co., 
134 So. 116, 16 La.App. 369. 
N.T.—Weidman v. Ketcham, 15 N.E. 
2d 426, 278 N.T. 129—Terwilliger 
V. Wands, 17 N.T. 54, 72 Am.D. 
420—Knipe V. Brooklyn Daily Ea¬ 
gle, 91 N.T.S. 872, 101 App.Div. 
43, 34 N.T.Civ.Proc. 44. 

N.C.—^Elmore v. Atlantic Coast Line 
R. Co., 127 S.E. 710, 189 N.C. 658. 
N.D.—Rickbeil v. Grafton Deaconess 
Hospital, 23 N.W..2d 247, 74 N.D. 
525. 

S.C.—^Boling V. Clinton Cotton Mills, 

. 161 S.E. 195, 163 S.C. 1'3. 

Tex. —Texas & N. O. R. Co. v. Tol¬ 
bert, Civ.App., 46 S.W.2d 361, er¬ 
ror dismissed. 

36 C.J. p 1224 note 53. 

16. U.S.—Campbell v. Willmark 

Service System, C.C.A.Pa., 123 F, 
2d 204—^Hartmann v. Time, Inc., 

D. C.Pa., 64 F.Supp. 671—Von Mey- 
senbug v. Western Union Tele¬ 
graph Co., D.C.Fla., 54 F.Supp. 100. 

Ga.—Corpus Juris cited in. McFarlan 
V. Manget, 174 S.E. 712, 179 Ga. 
17—^Kaplan v. Edmondson, 22 S E. 
2d 343, 68 Ga.App. 161—Beck v. 
Oden, 13 S.E.2d 468, 64 Ga.App. 
407—^McCravy v. Schneer’s, 171 S. 

E. '391, 47 Ga.App. 703. 

Iowa.—^Royston v. Vander Linden, 
197 N.W. 435, 197 Iowa 536. 

Mo.—^Lonergan v. Love, 150 S.W 2d 
534, 235 Mo.App. 1066. 


N.Y.—Weidman v. Ketcham, 16 N.E. 
2d 426, 278 N.T. 1.29—Ostrowe v. 
Lee, 175 N.E. 505, 256 N.Y. 36— 
Udell v. Josephson, 11 N.Y.S.2d 
866 . 

N.D.—Rickbeil v. Grafton Deaconess 
’ Hospital, 23 N.W.2d 247, 74 N.D. 
525. 

S.C.—Tucker v. Pure Oil Co. of Caro- 
linas, 3 S.E.2d 547, 191 S.C. 60. 
Tex—Rivers v. Feazell, Civ.App., 58 
S.W.2d 133. 

Va.—Chalkley v. Atlantic Coast Line 

R. Co., 143 S.E. 631, 150 Va. 301. 
Wis.—^Helmicks v. Stevlmgson, 250 

N.W. 402, 212 Wis. 614, 91 A.L.R. 
1158. 

36 C.J. p 1225 note 54. 

At least one person other than the 
one defamed must have received 
communication of the defamatory 
statement.—^Kleiman v. Beech-Nut 
Packing Co., 20 N.Y.S.,2d 196, 259 
App.Div. 693. 

Criminal libel statute held inapplica. 
ble 

N.D.—McCurdy v. Hughes, 248 N.W. 
512, 63 N.D. 435. 

17. U.S.—Campbell v. Willmark 
Service System, C.C.A.Pa., 123 F. 
2d 204. 

Ga.—Colonial Stores v. Barrett, 38 

S. E.2d 306, 73 Ga.App. 839. 

N.Y.—Ostrowe v. Lee, 175 N.E. 605, 

25*6 N.Y. 36—Udell v. Josephson, 11 
N.Y.S.2d 866. 

ND—Rickbeil v. Grafton Deaconess 
Hospital, 23 N.W.2d 247, 74 N.D. 
625. 

No particular individual need be 
the one to whom the defamatory 
words are made known; it is suf¬ 
ficient if they are communicated to 
someone other than plaintiff—Yer- 
key V. Wright, 36 A.2d 366, 3 Terry, 
Del., 474. 

18. Tex.—Bull V. Collins, Civ.App., 
64 S.W.2d 870. 

Charge of commission of crime 
(1) It has been held that, where 
a statement charges two or more 
persons with acting in concert in 
the commission of a crime, there is 
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no publication if it is communicated 
only to the persons so charged.— 
Miller V. Pusey, Pa.Com.Pl., 20 Erie 
Co. 362. 

(2) However, it has also been held 
that, where a person is charged with 
the commission of a crime and ,the 
statement is communicated to anoth¬ 
er, there is a publication, although 
the latter person is one of a group 
referred to in the statement as 
“crooks.”—^Alley v. Long, 183 SE. 
294, .209 N.C. 245. 

19. U.S.—Brinkley v. Fishbein, C.C. 
A.Tex, 110 F.2d 62, certiorari de¬ 
nied 61 S.Ct. 34, 311 U.S. 672, 85 
L.Ed. 432. 

Ala.—^Weir v. Brotherhood of Rail¬ 
road Trainmen, 129 So. 267, 221 
Ala. 494. 

Idaho.—O’Malley v. Statesman Print¬ 
ing Co., 91 P.2d 357, 60 Idaho 326. 
N.Y.—In re Payne's Estate, 290 N.Y. 

S. 407, 160 Misc. 224. 

36 C.J. p 1225 note 66. 

20 . U.S.—^La Mance v. Street & 
Smith Publications, D.C.Mo., 53 F. 
Supp. 399. 

36 C.J. p 12,25 note 66. 

The mere printing of libelous mat. 
ter does not lay the foundation for 
a civil action for libel.—La Mance 
V. Street &, Smith Publications, D.C. 
Mo., 53 F.Supp. 399. 

21. Ga.— ^Corpus Juris <iuoted ia 
Colonial Stores v. Barrett, 38 S. 
E.2d 306, 307, 73 Ga.App. 839. 

36 C.J. p 1225 note 57. 

22. Ky.—Vanover v. Wells, 94 S.W. 
2d 999, 264 Ky. 461—Justice v. 
Wellman, 86 S.W.2d 132, 260 Ky. 
479. 

Va.—Snyder v. Fatherly, 163 S.E. 

358, 158 Va. 335. 

36 C.J. p 1225 note 65. 

23. Ga.— Corpus Juris <iuoted la 

Colonial Stores v. Barrett, 38 SE. 
2d 306, 307, 73 Ga.App. 839. 

N.C—Hedgepeth v. Coleman, 111 S. 
E. 517, 183 N.C. 309, 24 A.L.R. 232. 
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to be determined by the causal relation existing be¬ 
tween the libel and the publication.^^ There may 
be a publication where the sender intends or has 
reason to suppose that the communication will reach 
third persons, which happens, or which result nat¬ 
urally flows from the sending.25 This rule is par¬ 
ticularly applied in cases where the act of dis¬ 
closure arises from necessity.26 So it has been held 
that the sending of libelous matter to a person, who 
because of inability to read is obliged to procure 
another to read it, is, when read, a publication by 
the sender so, also, defendant has been held lia¬ 
ble where the publication by plaintiff was the re¬ 
sult of hysteria, rather than the result of his own 
volition, caused by the manner and circumstances 
under which defendant made the publication.28 

Dictation to stenographer. According to some 
authority the dictation of libelous matter to a ste¬ 
nographer is a publication to him,29 although there 
is no communication of its contents to any other 
person,90 and it has further been held that, where 
the stenographer reads and transcribes his notes, 
there is a publication,91 regardless of whether the 
relationship between the person dictating and the 
stenographer is that of master and servant or that 
of coemployees of an organization.92 On the other 
hand, it has also been held that, if the dictation is 
to an employee stenographer in the ordinary or 
natural course of business, there is no publica- 
tion,93 If plaintiff places himself in such position 
toward another that he may reasonably expect such 
person to dictate matters with respect to himself to 
his stenographer, it has been held that such dicta¬ 
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tion does not amount to a publication.94 

Official communications, A communication made 
by a public officer in discharge of his official du¬ 
ties to another or to a body of officers having a 
duty to perform with respect to the subject matter 
of the communication does not amount to a pub¬ 
lication within the meaning of the law of defama- 
tion.95 

b. Communications between Officers, Agents, 
Employees, and Different Branches of Cor¬ 
poration 

While it has been heid that communications be¬ 
tween officers, agents, and employees of a corporation, 
or between different branches of the same corporation 
in the course of the corporate business, ordinarily are 
not publications by the corporation to third persons, it 
has also been held that an intra-corporate communica¬ 
tion between officers or agents of the same corporation 
with respect to its business is a publication. 

It has been held that communications between 
officers of a corporation or between different 
branches of the same corporation, in the course of 
corporate business, are not publications to third per¬ 
sons by the corporation.96 Thus, it has been held 
that a letter sent to one branch office by another 
branch office of the corporation is not a publica¬ 
tion by the corporation,97 and that, where a state¬ 
ment is made by an employee of a corporation in 
the course of his duties in the presence and hear¬ 
ing of a fellow employee only, there is no publi- 
cation.98 It has further been held that, where an 
officer or agent of a corporation in connection with 
its business, dictates a libelous letter to a stenogra¬ 
pher in the corporation’s employment, the dicta- 


24. Ga.—tCorpus Jtiris ^luoted in 
Colonial Stores v. Barrett, 38 S.B. 
2d S06, 307, 73 Ga.App. 839. 

N.C.—^Hedg-epeth v. Coleman, 111 6. 
E, 517, 183 N.C. 309, 24 A.L..R. 232. 

25. Ga.—Corpus Jnris quoted in 
Colonial Stores v. Barrett, 38 S.B. 
2d 306, '307, 73 Ga.App. 839. 

N.C.—^Hedgepeth v. Coleman, 111 S. 
B. 517, 1.83 N.C. 309, ’24 A.L.R. 232. 

26. Ga.—'Corpus Juris quoted in 
Colonial Stores v. Barrett, 38 S.B. 
2d 306, 307, 73 Ga.App. 839. 

36 C.J. p 1225 note 62. 

27. N.C.—^Hedgepeth v. Coleman, 
111 S.B. 517, 183 N.C. 309, 24 A.L. 
R. 232. 

Or.—^Lane v. Schilling, ,279 P. 267, 
130 Or. 119, 65 A.L.R. 1042. 

28. Wash.—Stevens v. Haeringr’s 
Grocetorium, 216 P. 870, 125 Wash. 
404. 

29. Md.—Gambrill v. Schooley, 48 
A. 730, 93 Md. 48, 86 Am.S.R. 414, 
52 L.R.A. 87. 

36 C.J. p 1225 note 67, 


30. Ala.—Berry v. City of New 
York Ins. Co., 98 So. 290, 210 Ala. 
369. 

36 C.J. p 1225 note 68. 

31. N.T.—Ostrowe v. Lee, 175 N.B. 
505, 256 N.Y. 36—Bradley v. Con¬ 
ners,. 7 N.Y.S.2d 294, 169 Misc. 
442. 

N.D.—Rickbeil v. Grafton Deaconess 
Hospital, 23 N.W.2d .247, 74 N.D. 
525. 

32. N.D.—^Rickbeil v. Grafton Dea¬ 
coness Hospital, supra. 

33. Ga.—^Beck v. Oden, 13 S.B.2d 

468, 64 Ga.App. 407. 

Miss.—Cartwright-Caps Co. v. Pisch- 
el, 74 So. 278, 113 Miss. 359. 

Where a practicing* attorney dic¬ 
tates defamatory matter to his ste¬ 
nographer, there is no publication.— 
Rodgers v. Wise, 7 S.B.2d 517, 193 
S.C. 5. 

34. Ga.—Beck v. Oden, 13 S.B.2d 

468, 64 Ga.App. 407. 

35 . U S.—Gardner v. Anderson, C.C. 
Md., 9 F.Cas.No. 5,220. 
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36. U.S.—Corpus Juris cited in 
Biggs V. Atlantic Coast Line R 
Co., C.O.A.Fla, 66 F.2d 87. 

Ga.—Corpus Juris cited in George v. 
Georgia Power Co., 159 S.B. 756, 
43 Ga.App. 596, 697. 

S.C.—Corpus Juris cited in Rodgers 
V. Wise, 7 S.E.2d 617, 618, 193 
S.C. 6. 

Va.—Chalk l ey v. Atlantic Coast Line 
R. Co., 143 S.B. 631, 150 Va. 301. 
Wis.—Corpus Juris quoted in Lehner 
V. Associated Press, 254 N.W. 664, 
666 , 215 Wis. 254. 

36 C.J. p 1225 note 72. 

Liability of corporation for: 

Libel see Corporations § 1280 a. 
Slander see Corporations § 1280 b. 

37. Va.—Chalkley v, Atlantic Coast 
Line R. Co., 143 S.B. 631, 150 Va, 
301. 

Wash.—Prins v. Holland-North 

America Mortg. Co., 181 P. 680, 
107 Wash. 206, 5 A.L.R- 451. 

38. Okl.—Magnolia Petroleum Co. 
Davidson, 148 P.2d 468, 194 Okl. 
115. 
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tion, copying, and mailing constitute but a single act 
of the corporation and do not amount to a publi- 
cation.^9 However, where the duties devolving on 
the officer, agent, or employee of the corporation 
are distinct and independent of the process by 
which the defamation is produced, he may stand in 
the attitude of a third person through whom a def¬ 
amation may be published.^® On the other hand, 
it has been held that an intra-corporate communi¬ 
cation between officers or agents of the same cor¬ 
poration with respect to its business is a publica¬ 
tion,^^ and there is authority to the effect that the 
act of an agent of a corporation in dictating a 
libelous letter to another agent of the same prin¬ 
cipal, a stenographer, is not a single act as re¬ 
lates to publication of the libel and liability of the 
principal therefor, and that the dictation is a suf¬ 
ficient publication.^ 2 

c, Coinnnniications to Plaintiff’s Family or to 
Defendant’s Wife 

A communication of defamatory words to members 
of the plaintiff’s family ordinarily constitutes a publica¬ 
tion, but, if such words are defamatory as to both the 
plaintiff and his wife, the wife is not a third person 
within the law of publication. A communication of 
defamatory matter by the defendant to his wife In 
confidence is not a publication. 


Defendant’s liability is not qualified by the fact 
that the defamatory words were communicated to 
members of plaintiff’s family only.43 Thus, a com¬ 
munication to plaintiff’s spouse ordinarily is a pub¬ 
lication within the contemplation of law.44 How¬ 
ever, where a statement is defamatory as to both 
plaintiff and his wife, the wife, being jointly ac¬ 
cused, is not a third person within the law of pub¬ 
lication, and it has been held that communica¬ 
tion to the wife of plaintiff, of language defama¬ 
tory to the husband’s credit, is not a publication 
when the language is used of, and concerning, cred¬ 
it growing out of a contract to which the wife is 
a party, and under which she is jointly liable with 
the husband.'^® 

On the principle that husband and wife are one 
person in law, the rule has been stated that a com¬ 
munication of defamatory matter by defendant to 
his wife in confidence is not a publication.'^'^ How¬ 
ever, it has been held that, if the wife at defend¬ 
ant’s instance publishes the defamatory matter to 
some one other than plaintiff, defendant is liablc.-^s 

§ 82. - Nature, Extent, and Method 

a. In general 

b. Particular methods 


39. Ga.—Corpus Juris cited to. 

George v. Georgia Power Co., 159 
S.E. 756, 757. 43 Ga.App. 596. 

NC.—Satterfield v. McLellan Stores 
Co., 2 S,B.2d 709, 215 N.C. 582, 

S C.—Corpus Juris cited in Rodgers 
V. Wise, 7 S.B.2d 617, 518, 193 S.C.. 
5. 

Tenn.—Corpus Juris cited to Free¬ 
man V. Dayton Scale Co., 19 S.W.2d 
255, 257, 159 Tenn. 413. 

Va.—Chalkley v. Atlantic Coast Line 

R. Co., 143 S E. 631, 150 Va. 301. 

36 C.J. p 1225 note 74. 

In New Tort 

(1) It has been held that the mere 
dictation of a letter by an officer of 
a corporation to a stenographer in 
the business of the corporation is 
not sufficient to constitute a pub¬ 
lication—Wells V. Belstrat Hotel 
Corporation, 208 N.T.S. 625, 212 App. 
Div. 366. 

(2) However, it has also been held 
that the stenographer’s reading of 
his own notes in order to transcribe 
them does constitute a publication. 
—Bradley v. Conners, 7 N.T.S.!2d 294, 
169 Misc. 442. 

40. N.Y.—Kennedy v. James Butler, 
Inc., 156 N.E. 666, 245 N.T. 204— 
Owen V. J. S. Ogilvie Pub. Co., 63 
N.T.S. 1033, 32 App.Div. 465. 

S.C.—Bell V. Bank of Abbeville, 38 

S. E.2d 641, 208 S.C. 490. 

Tex.—Montgomery Ward & Co. v. 


Peaster, Civ.App., 178 S.W.2d 302— 
West Texas Utilities Co. v. Wills, 
Civ.App., 164 SW.2d 405. 

Va,—Montgomery Ward & Co. v. 
Nance, 182 S.E. 264, 165 Va. 363. 

41. Mass.—^Bander v. Metropolitan 
Life Ins. Co., 47 N.E.2d 595, 313 
Mass. 337. 

Pa.—Long V. Great Atlantic & Pa¬ 
cific Tea Co., Com.Pl., 29 Del.Co. 
612. 

42. Ala.—Berry v. City of New 
York Ins. Co., 98 So. 290, ,210 Ala. 
369. 

36 C.J. p 1226 note 76. 

43. Ky.—Corpus Juris quoted to 
Pordson Coal Co. v. Carter, 108 S. 
W.2d 1007, 1009. 2-69 Ky. 805. 

N.Y.—^Weidman v. Ketcham, IS N. 

E.2d 426, 278 N.Y. 129. 

36 C.J. p 1226 note 79. 
Pourteen-year-old daughter 
Kan.—Batten v. Cox, 233 P. 1040, 
118 Kan. 78. 

44. Mo.—^Harbison v. Chicago, R. I. 
& P. Ry. Co., 37 S.W.2d 609, 327 
Mo. 440, 79 A.L.R. 1. 

■36 C.J, p 1226 note 80. 

A blind man to whom a libelous 
letter is written can recover dam¬ 
ages resulting from his wife neces¬ 
sarily reading the letter to him; nor 
will a second reading of the letter 
by the wife to the husband be con¬ 
sidered a publication by the hus¬ 
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band.—^Lane v. Schilling, 2'79 P. 267, 
130 Or. 119, 65 A.L.R. 1042. 

45. Mo.—Starnes v. St. Joseph Ry., 
Light, Heat & Power Co., 62 S. 
W.2d -852, 331 Mo. 44. 

The entire accusation against hus¬ 
band and wife must be read togeth¬ 
er to determine whether slander was 
against husband and wife or against 
husband alone.—Harbison v. Chica¬ 
go, R. I. & P. Ry. Co., 37 S.W.2d 
609, 327 Mo. 440. 79 A.L.R. 1. 

46. Miss—^Wrought Iron Range 

Co. V. Boltz, -86 So. 354, 123 Miss. 
560. 

47. NY.—Lawler v. Merritt, 48 N. 

Y.S.2d 843, 1182 Misc. 648, af¬ 

firmed *53 N.Y.S.2d 465, 269 App. 
Div. 662. 

S.D.— Corpus Juris cited in Springer 
V. Swift, 239 N.W. 171, 174, 69 S. 
D. 208, 78 A.L.R. 1171. 

36 C.J, p 1226 note 83. 

Private conversation 

The utterance of a defamatory 
statement in a private conversation 
between husband and wife, where 
they do not know or have no rea¬ 
son to believe that they can be over¬ 
heard, does not constitute a publica¬ 
tion.—Springer v. Swift, 239 N.W. 
171, 69 S.D. 208, 7i8 A.L.R. 1171. 

48. N.Y.—Trumbull v. Gibbons, 8 
City Hall.Rec. 97. 
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a. In General 

In order to constitute a publication, the defamatory 
words must have been heard or read and understood by 
some third person or persons. 

The question as to what constitutes a publica¬ 
tion in the law of defamation is often difficult to de¬ 
termine.^® There is a difference between the pub¬ 
lication of a slander and that of a libeL^O The 
public: tion of a slander involves only one act by 
defendant,since, as discussed supra § 1, he needs 
only to speak the words so that some third person 
hears and understands them. The publication of a 
libel involves more than one act; defendant must 
compose and write the libel, and deliver, or cause 
it to be delivered, or read aloud to some third per¬ 
son, who reads or listens to and understands its 
contents.52 jn the last case the same act may be 
both a slander and a libel.53 A libel committed by 
a newspaper publication is accomplished when the 
publication goes into circulation.®^ 

While some cases appear to hold that access to, 
or opportunity to read, a libelous writing creates 
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a presumption of law sufficient to establish an ac¬ 
tionable publication,55 other case^ hold that mere 
opportunity to read a libelous writing does not con¬ 
stitute a publication,®5 and that no presumption of 
law as to publication arises from such opportunity 
or access.®^ 

In order to constitute a publication it is not nec¬ 
essary that the communication be made known to 
the public generally,®® or to several persons;®® it 
is enough if it is made known to a single person.®® 
It is sufficient if persons unacquainted with plain¬ 
tiff understood the publication to refer to plain- 
tiff.®i 

Understanding of words. In order to constitute 
a publication it is necessary that some third per¬ 
son understood the defamatory matter®^ as relating 
to plaintiff.®® If the words were understood by 
some third person or persons as referring to plain¬ 
tiff, the publication is sufficient, even though plain¬ 
tiff was not mentioned by name.®^ Where words 
vrere spoken in a foreign language, which no one 
present understood, no action will lie therefor.®® 


49. Minn.—Kramer v. Perkins, 113 
N.W. 1062, 102 Minn. 455, 15 liR. 
A.,N.S., 1141. 

50. N.O.—Hedg-epeth v. Coleman, 
111 SE -517, 183 K.C. 309, 24 A. 
L.P. 232. 

51. N.C.—^Hedgepeth v. Coleman, 
supra. 

62, N.C.—Hedgepeth v. Coleman, 
supra. 

Where ziotaxies public, who notar¬ 
ized defamatory affidavits, did not 
read the affidavits, there was no 
‘‘publication" of the libel contained 
In the affidavits.—^Allen v. American 
Indemnity Co., 12 S.E.2d 127, *63 Ga. 
App. 894. 

53. K.C.—Hedgepeth v. Coleman, 
111 S.E. 517, 183 N.C. 309, 24 A.L. 
R. 2'32. 

54. La.—^Brian v. Harper, 80 So. 
m, 144 La. *585. 

65. N.C.—Logan v. Hodges, 59 S.E. 

349, 146 N.C. 38, 14 Ann.^as. 103. 
50, N.C.—Corpus Juris cited in 
McKeel v. Latham, 162 S.E. 747, 
748, 202 N.C. 318. 

36 C.J. p 1226 note 2. 

57. N.T.—Prescott v. Tousey, 50 N. 
T.Super. 12. 

Ohio.—Steele v. Edwards, 15 Ohio 
Oir.Ct. 52. 

68 . La.—Simms v. Clark, App., 194 
So. 123. 

36 C.J. p 1227 note 9. 

69. Ga.—^Piedmont Cotton Mills v. 
James, 200 S.E. 457, 59 Ga.App. 
239. 

La—Simms v. Clark, App., 194 So. 
123. 


Mo—Vaughn v. May, 274 S.W. 969. 
217 Mo.App. 613. 

60. Del.—Yerkey v. Wright, 36 A. 
2d '366, 3 Terry 474. 

Ga.—Colonial Stores v. Barrett, 38 
■S E 2d 306, 73 Ga.App. SSO*—Pied¬ 
mont Cotton Mills V. James, 200 
S.E. 4'57, 59 Ga.App. 239. 

N.Y.—Ostrowe v.’ Lee, 175 N.E. 505, 
256 N.Y. 36—^Kleiman v. Beech- 
Nut Packing Co., 20 N.Y.S.2d 196, 
259 App.Div. '593 

N.D.—Rickbeil v. Grafton Deaconess 
Hospital. 23 N.W.2d 247, 74 N.D. 
525. 

36 C J. p 1227 note 10. 

Although accompanied by an in- 
junction of secrecy, the communica¬ 
tion of defamatory words to but one 
person is an actionable publication. 
—Snyder v. Fatherly, 163 S.E. 358, 
158 Va. 335. 

61. Cal.—Ervin v. Record Pub. Co., 
97 P. 21, 154 Cal. 79, 18 L.R.A.,N. 
S., '622. 

—Gold V. S. Pian Time Payment 
Jewelry Co., 145 S.W. 1174, 16'5 
Mo.App. 154. 1 

62. U.S.—^Hartmann v. Time, Inc., 

D. C.Pa., 64 P.Supp. 671. 

Ga.—Allen v. American Indemnity 
Co., 12 S.E.2d 127, 63 Ga.App. 894. 
Mo.—Corpus Juris cited in Norris 
V. Brady, 132 S.W.2d 1059, 1063, 
234 Mo.App. 437. 

Neb.—Giveen v. Matthews, 223 N.W. 
649, 118 Neb. 125. 

N.Y.—Weidman v. Ketcham, 15 N. 

E. 2d 426, 278 N.Y. 129—Bradley 
V. Conners, 7 N.Y.S.2d 294, 169 
Misc. 442. 

^•,0.—V’'right V. Commercial Credit 
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Co., 192 S.E. 844. 212 N.C. 87— 
McKeel v. Latham, 162 S.E. 747, 
202 N.C. 318. 

Tex.— Corpus Juris quoted in Rivers 
V. Peazell, Civ. App., 58 SW.2d 
133, 134—McDaniel v. King. Civ. 
App., 18 S.W.2d 931. 

Va.—Thalhimer Bros. v. Shaw, 159 
S E. 87, 156 Va. 863. 

36 C.J. p 1227 note 12. 

63, Mo.— Corpus Juris cited in 

Starnes v. St. Joseph Ry., Light, 
Heat & Power Co., 52 S.W.2d 852, 
855, 331 Mo. 44. 

N.Y.—Weidman v. Ketcham, 15 N.E. 

2d 426, 278 N.Y. 129. 

Ohio.—^Popke v. Hoffman, 153 N.E. 

248, 21 Ohio App. 454. 

Tex.— Corpus Juris quoted in Rivers 
V. Feazell, >58 S.W.2d 133, 134. 

36 C.J. p 1227 note 13. 

Error as to person defamed see su¬ 
pra § 11. 

I The unpublished intention of de- 
I fendant to have his published words 
I apply to plaintiff cannot supply the 
omission of the published words to 
refer to plaintiff with the particu¬ 
larity necessary to render them li¬ 
belous.—Helmicks v. Stevlingson, 

250 N.W. 402, 212 Wis. 614, 91 A.L. 
R 115:8. 

64:. Ky.—^Vanover v. Wells, 94 S.W. 
2d 999, 2'64 Ky. 461—^Justice v. 
Wellman, 86 S.W.2d 132, 260 Ky. 
479. 

63. Mass.—^Economopoulos v. A. G. 
Pollard Co., 105 N.E. 896, 218 
Mass. 294. 

36 C.J. p 1227 note 14. 

Pleading words spoken in foreign 
language see infra § 164. 
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So in order to prove the publication of a letter 
written in a foreign language, it must be shown 
that it was read by some one other than plaintiff, 
who understood that language.^® 

b. Particular Methods 

The mode of publication of a libel op slander is im¬ 
material. 

The mode of publication of a libel or slander is 
immaterial.®^ It has been held that a libel may 
be published by filing a paper containing libelous 
matter in court in the course of a legal proceed- 
ing.®S A libel may also be published by the de¬ 
livery of a check containing libelous words.®^ Pub¬ 
lication may be made through the means of a mov¬ 
ing picture production.^® So, too, an actionable li¬ 


bel may be published by means of pictures, photo¬ 
graphs, caricatures, signs,72 or effigies.73 

The publication may be by letter,74 as by direct¬ 
ing a letter to a third person who receives it and 
reads it.75 The publication is not complete until 
it is received and read by some third person.76 
Sending a sealed libelous letter through the mail to 
the person libeled,77 with no reason to suppose that 
it will be opened and read by anyone else before he 
has received and read it,72 is not a publication 
which would support a civil action for libel. Sim¬ 
ilarly, there is no publication of defamatory words 
written on a postcard addressed to the person de¬ 
famed and placed in a sealed envelope addressed 
to such person, unless a third person knows the 
contents of the card and knows to whom the card 


Presumption as to language em¬ 
ployed see infra § 200. 

GG. Iowa.—Mielenz v, Qua^dorf, 28 
N.W. 41, 68 Iowa 726—E^ene v. 
Ruff, 1 Iowa 482. 

67. Pla.—Briggs v. Brown, 46 So. 
32<5, 65 Pla. 417. 

Mass.—Thayer v. Worcester Post 
Co., 187 N.K 292, •2'84 Mass. 160. 
Tenn.—Hinson v. Pollock, 15 S.W. 
2d 737, 159 Tenn. 1. 

Sesponsihility for pniblication. In 
libel action may be inferred from 
the setting in motion of the proce¬ 
dure designed to achieve such re¬ 
sult, If result actually follows.— 
Brown v. Mack, 56 N.T.S.'2d 910, 185 
Misc. 368. 

Posting plaintiff’s name in rogue’s 
gallery 

Ill.—Wisher v. City of Centralia, 
273 Ill-App. 168. 

Mailing circular 

Mo.—^Edwards v. Hulsen, 152 S.W. 
2d 28, 347 Mo. 1077—McDonald v. 

R. D. Polk & Co., 142 S.W.2d 63*5, 
i346 Mo. 615. 

Magazine story 

N.Y. —O’Leary v. Hearst Magazines, 
4 ]Sr.T.S.2d 79. 167 Misc. 481, af¬ 
firmed 5 N.T.S.2d 638, 264 App. 
Div. i80'6, affirmed 19 N.E.2d 917, 
280 N.T. '502, answering certified 
Question 6 N.Y.S.2d 650, 254 App. 
Dm 933. 

“Blacklist” 

The mere placing of a name or 
causing it to be placed on a "black¬ 
list” published by a credit associa¬ 
tion constitutes publication capable 
of defamatory meaning.—^Diamond 
V. Krasnow, 7 A.2d 65, 136 Pa.Su¬ 
per. 68. 

68. N.C.—^Harshaw v. Harshaw, 16 

S. E.2d 666, 220 N.C. 145, 136 A.L.R. 
1411. 

Papers filed in judicial proceedings 
as privileged communications see 
infra § 104. , 


69. Ga.—Piedmont Cotton Mills v. 
James, 200 S.B. 457, 69 Ga.App. 
239. 

70. U.S.—Wright v. R. K. O. Radio 
Pictures, D.C.Mass., 5'5 P.Supp. 
639. 

N.Y.—^Merle v. Sociological Re¬ 
search Film Oorp., r52 N.Y.S. 829, 
166 App.Div. 376. 

71. U.S.—Burton v. Crowell Pub. 
Co., C.C.A.N.Y.. 82 P.2d 1-54. 

Del.—Corbett v. American Newspa¬ 
pers, 6 A.2d 246, 1 Terry 10. 

Md.—Bowie v. Evening News, 129 
A. 797, 148 Md. 569. 

Mass.—Thayer v. Worcester Post 
Co., 187 N.E. 29^, 284 Mass. 160. 
Mo.—Becker v. Brinkop, 7-8 S.W.2d 
'538, 230 Mo.App. 871. 

N.Y.—^Heymann v. Dodd Mead & Co., 
Inc., 23 N.Y.S.2d 441, 260 App.Div. 
573, appeal denied 25 N.Y.S.2d 780, 
2-61 App.Div. 803—^Jackson v. Con¬ 
sumer Publications, 11 N.Y.S. 2d 
'462, 2'56 App.Div. 708—^Myers v. 
Afro-American Pub. Co., 5 N.Y. 
S.2d 223, 168 Misc. 429, affirmed 7 
N.Y.S.2d 662, 255 App.Div. 83,8. 

36 O.J. p 1227 note 6. 

Placing actress’ picture at ezu 
trance to buxlesQue theater, imply¬ 
ing that she was performing there, 
may he held to be the publication of 
a libel by the owner of the theater, 
although the owner knew nothing 
about actress whose picture he pub¬ 
lished. — ^Louka V. Park Entertain¬ 
ments, 1 N.E.2d 41, 294 Mass. 268. 

The publication of a decedent’s 
picture without the consent of his 
heirs or next of kin has been held 
not actionable.—^Patterson v. Col¬ 
gate & Co., 220 N.Y.S. 677, 129 Misc. 
417. 

72. Md.—^Bowie v. Evening News, 
129 A. 797, 14’8 Md. 569. 

Mass.—Thayer v. Worcester Post 
Co., 187 NE. 292, 284 Mass. 160. 

36 C.J. p 1227 note 7. 
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73. Pa.—Johnson v. Commonwealth, 
22 Wkly.N.C. 68. 

Wis.—Wandt v. Hearst's Chicago 
American, 109 N.W. 70, 129 Wis.. 
419, 116 Am.S.R. 959, 6 L.R.A.,N, 
S., 919, 9 Ann.Cas. 864. 

74. Anz.—Ilitzky v. Goodman, 112 
P.2d 860, '57 Ariz. 21'6. 

Cal.—Locke v. Mitchell, 61 P.2d 922, 

7 Cal.2d 599. 

Pla—Budd V. J. Y. Gooch Co., 27 So. 
2d 72. 

Ga—Brandon v. Arkansas Fuel Oil 
Co., 12 S.E.2d 414, -64 GaApp. 139. 
N.Y.—^Werstein v. Postal Telegraph- 
Cable Co., 227 N.Y.S. 729, 131 
Misc. 763. 

S.O.—McClain v. Reliance Life Ins. 
Co. of Pittsburgh, Pa, 148 S.E. 
478, 150 S.C. 459—Pierce v. Inter- 
Ocean Casualty Co., .145 S.B. 541, 
148 S.C. 8. 

Tex.—Flournoy v. Story, Civ.App., 
•37 S.W.2d 272. 

36 C.J. p 1227 note 16. 

75. Ga—Brandon v. Arkansas Fuel 
Oil Co., 12 S.B.2d 414, 64 GaApp. 
139. 

■36 C.J. p 1227 note 17. 

76. Tenn.—^Pry v. McCord, 33 S.W. 
568, 95 Tenn. 678. 

36 C.J. p 1227 note 18. 

77. Ga—Brandon v. .Arkansas Fuel 
Oil Co., 12 S.E.2d 414, 64 GaApp. 
139. 

Ky.—Corpus Juris citeil in. -Pordson 
Coal Co. V. Carter, 10,8 S.W.2d 
1007, 1009, 269 Ky. 605. 

S.C.—Riley v. Askin & Marine Co., 
132 iS.E. 584, 134 S.C. 198, 46 A 
L.R. 5'58. 

36 C.J. p 1228 note 19. 

78. Ky.—Corpus Juris cited in 
Pordson Coal Co. v. Carter, 108 
■S.W.2d 100-7, 1009, 269 Ky. ‘805. 

Mmn.—Olson v. Molland, 232 N.W. 

62*5, 181 Mmn. 364. 

S.O.—Riley v. Askin & Marine Co., 
132 S.B. 584, 134 S.C. 198, 46 AL. 
R. 568. 

36 C.J. p 1228 note 20. 
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or envelope was addressed or referred.79 Howev¬ 
er, the rule is to the contrary where defendant be¬ 
lieved or had good reason to believe that the let¬ 
ter might be read by a third person.^o Thus, send¬ 
ing a ^etter to a person, who because of inability to 
read is obliged to procure another to read it, con¬ 
stitutes a publication.SI So, too, sending a letter 
to one whose clerk is in the known habit of open¬ 
ing his letters, and who actually reads the letter 
in question, has been held to constitute a publica¬ 
tion within the rule.S2 There are cases holding that 
there is a publication, although the letter came to 
the hands of some third person for whom it was not 
intended through mistake or inadvertence.ss If a 
person composes a libel and sends it to his agent, to 
be read by him, and it reaches its destination and 
is read by such agent, it is a sufficient publication 
to support an action. ^4 

There is a conflict of authority on the question 
whether the mere posting and transmission through 
the mails of an uncovered postal card containing 
matter libelous of the person to whom it is ad¬ 
dressed is an actionable publication. Some cases 
hold the affirmative of the proposition and cog¬ 
nate to this holding it has been held that libelous 
matter conspicuously printed or written on an en¬ 
velope inclosing a letter sent through the mail to 
the person defamed is sufficiently published.^^ 
However, under the general rule that a libel is pub¬ 
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lished when, and only when, it is communicated to 
some person, other than plaintiff, who understands 
it, and not until then, it has been held that in or¬ 
der to constitute actionable publication, the postal 
card must have been read or communicated to some 
person other than plaintiff,and in so holding the 
courts have refused to presume that the contents 
of the post card are necessarily communicated to 
the clerk through whose hands it passes.^^ 

The writing of a message and the delivery of it 
to the telegraph company for transmission to plain¬ 
tiff is a publication by the writer.^2 Where a libel¬ 
ous message is delivered in writing to one operator 
of a telegraph company and is by him forwarded 
over the company’s wires to the receiving operator 
to be by him reduced to writing and delivered to 
plaintiff, such forwarding constitutes a publication 
by the company,®and the fact that the message 
was transmitted over the wires by sound does not 
render the publication oral instead of written.®^ 

While it has been held that the probate of a will 
containing defamatory matter is not such a publica¬ 
tion thereof as creates a cause of action for libel 
against the testator’s estate,®2 it has also been held 
that the probate of such will is a publication there¬ 
of®® creating a cause of action®^ against the estate 
of the testator,®5 which cause of action is consid¬ 
ered to have accrued subsequent to the testator’s 
death;®® hence it is not abated by his death.®*^ 


79. N.T.—^Weidman v. Ketcham, T5 
N.B,2d 426, 278 N.T. 129. 

80. Ky.—-Pordson -Coal Co. v. Car¬ 
ter, 10,8 S.W.2d 1007, 1009, 2-69 Ky. 
805. 

S.C.—^Riley v. Askin & Marine Co., 
132 S.E. 5:84, 134 S.C. 198, 46 A. 
UR. 568. 

36 C.J. p 1228 note 21. 

81. Ky.—Allen v. Wortham, 13 S. 
W. 73, 89 Ky. 4‘85, 4'87, 11 Ky.U 
697. 

Or.—ILane v. Schilling:* 279 P. 267, 
130 Or. 119, 65 A.UR. 1042. 

82. Mass.—^Rumney v. Worthley, 71 
N.E. 316, 186 Mass. 144. 

36 C.J. p 1228 note 23. 

83. Pa.—Callan v. Gaylord, 3 Watts 
•321. 

36 C.J. IP 1228 note 24. 

84. Mich.—Bacon v. Michig-an Cent. 
R. Co., 21 N.W. 324, >55 Mich. 224. 

36 C.J. p 1228 note 25, 

85. N.C.—Logan v. Hodges, 59 S.E. 
349, 146 N.C, 3:8, 14 Ann.Cas. 103. 

36 C.J. p 1228 note 26. 

86 . Wis.—^Muetze v. Tuteur, 46 N. 
W. 123, 77 Wis. 236, 20 Am.S.R. 
115, 9 L.R.A. 86. 

87. N.C.—Corpus Juris cited iu 


McKeel v. Latham, 162 S.E. 747, 
748, 202 N.C. 318. 

36 C.J. p 1258 note 29. 

88. N.C.—Corpus Juris cited iu 
McKeel v. Lathafn, 162 S.E. 747, 
748, 202 N.C. 318. 

Ohio,—Steele v. Edwards, 15 Ohio 
Cir.Ct, '52, i8 Ohio Cir.Dec. 161. 

89. Ga.—Corpus Juris cited iu 

Brandon v. Arkansas Fuel Oil Co., 
12 S.E.2d 414, 419, 64 Ga.App. 139. 

Wis.—^Monson v. Lathrop, ’71 N.W. 
596, 96 Wis. 386. 65 Am.S.R. 54. 

90. Minn.—Peterson v. Western 
Union Tel. Co., 7'7 N.W. 9’S5, 75 
Minn. 368, 74 Am S.R. 502, 43 L.R. 
A 581. 

36 C.J. p 1229 note 3'5. 

Liability of telegraph companies see 
the C.J.S. title Telegraphs and 
Telephones § 156, also 62 C.J. p 
171 notes 1-7. 

91. Minn.—^Peterson v. Western 
Union Tel. Co., 74 N.W. 1022, 72 
Minn. 41, 71 Am.S.R. 461, 40 L.R. 
A. 661. 

92. Ga—^Hendricks v. Citizens* & 
Southern Nat. Bank, 168 S.E. 925, 
46 GaApp. 670, conforming to Cit¬ 
izens* & Southern Nat. Bank v. 
Hendricks, 16-8 S.E. 313, 176 Ga 
692, 87 AL.R. 230. 
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93. N.Y.—Brown v. Mack, 56 N.T.S. 
2d 910, 185 Misc. 36-8. 

36 C J. p 1229 not© 37. 

94. Tenn.—^Harris v. Nashville 
Trust Co., 5 Civ.App. 678, affirmed 
162 S.W. 584. 128 Tenn. 573, 49 L. 

R. A.,N.S., 897, Ann.Cas.l914C 885. 

95. N.T.—Brown v. Mack, 56 N.T. 

S. 2d 910, 185 Misc. 368. 

36 C.J. p 1229 note 39. 

Notwithstaaidlug the posthumous 
puhlicatiou, where testator incorpo¬ 
rated matter libelous per se in his 
will with intention and knowledge 
that after his death his statement 
would be published, responsibility 
for the tort has been held to rest 
with testator and his estate.— 
Brown v. Mack, supra 

96- Pa.—Gallagher's Estate, 10 Pa 
Dist. 733. 

Tenn.—Harris v. Nashville Trust 
Co.. 162 S.W. 5'84. 128 Tenn. 573, 49 
L.R.A.N.S., 897, Ann.Cas.l914C 

S8'5. 

97. Pa.—Gallagher's Estate, 10 Pa 
Dist. 733. 

Tenn.—^Harris v. Nashville Trust 
Co., 162 S.W. 584, 12*8 Tenn. 573, 
49 L.R.A.N.'S., *897, Ann.Cas. 1914C 
88’5. 
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Since the executor of the will is in duty bound to 
probate it, it has been held that he is not liable for 
the publication arising from the probate of the 
will.SS Where there has been a publication during 
the life of the testator by the dictation of the will 
to a stenographer, the probate of the will has been 
held a republication.^9 

The giving of a libel as written by defendant to a 
third person to copy for defendant is a publication.^ 
It has been held that, where an employee in the 
office of a telegraph company makes a letter press 
copy of a libelous telegram, such act does not con¬ 
stitute a publication of the libel without evidence 
that it was read by him.^ It is a sufficient pub¬ 
lication of a libel if defendant reads it in the 
presence of others.^ So the repetition to third per¬ 
sons of the contents of a letter to plaintiff is a 
sufficient publication.'* 

§ 83. Republication or Repetition 

As a general rule each time defamatory matter Is 
brought to the attention of a third person there is a 
new publication constituting a separate cause of action 
against the person responsible for such new publication. 

As a general rule, each time defamatory matter 
is brought to the attention of a third person there 
is a new publication constituting a separate cause 


of action against the person responsible for such 
new publication.^ 

§ 84. - Liability of Author in General 

Every republication or repetition of the defamatory 
matter by the defendant constitutes a cause of action 
which is separate and independent from the cause of 
action arising out of the original publication. 

Every republication or repetition of the defama¬ 
tory matter by defendant constitutes a cause of 
action,® which is separate from, and independent 
of, the cause of action arising out of the original 
publication.'^ It has been held that one issue of 
a newspaper or magazine containing libelous mat¬ 
ter, although it consists of many copies widely 
distributed, gives rise to only one cause of action 
against the publisher, tliere being but one publica¬ 
tion,® and that the mailing of miscellaneous copies 
of a libelous issue of a magazine or newspaper, 
after the original mailing, does not constitute a 
new publication and does' not give rise to an inde¬ 
pendent ground of action.® However, it has also 
been held that, where the publisher mails copies aft¬ 
er the original publication, there is a republication 
of the libel for which the publisher is responsible.^® 
It would seem that the pendency of an action for 
the original publication is no defense'to an action 
for the republication or repetition of the defama- 


&8. Ga.—Citizens’ & Southern Nat. 
Bank v. Hendricks, 168 S.E. 313, 
176 Ga. 692, ,87 A.L R. 230, con¬ 
formed to 168 S.E. 925, 46 Ga.App. 
670. 

Tenn—Harris v Nashville Trust 
Co., 162 S.W. 584, 128 Tenn. 573, 
49 ‘L.R.A.,N.S., 897, Ann.Cas.l914C 
!SS5. 

99. Tenn.—^Harris v. Nashville 
Trust Co., supra. 

1. Iowa.—Kiene v. Ruff, 1 Iowa 482. 
36 C.J. p 1229 note 45. 

2. U.S.—Western Union Tel. Co. v, 

Cashman, Miss., 149 F. 367, 81 

C.C.A. 5, 9 L.R.A.,N.S., 140, 9 Ann. 
Cas. '693. 

3. Mass.—^Bander v. Metropolitan 
Life Ins. Co., 47 N.E 2d 595, 313 
Mass. 337. 

36 C.J. p 1229 note 47. 

Itea/diiig' aloud at public meeting 
Although the hearers had no op¬ 
portunity to read the writing and 
they were informed as to its source, 
where a company received an 
anonymous letter and its agent 
copied portions thereof defamatory 
to plaintiff and read such writing 
aloud at a public meeting, it was 
held that there was a publication of 
a libelous defamation.—Ohio Public 
Service Co. v. Myers, 6 N.E.2d 29, 54 
Ohio App. 40. ' 


‘4. "Va—Adams v. Lawson, 17 Gratt. 
250, 5-8 Va. 2*50, 94 Am.D 45'5. 

5. U.S.—^Hartmann v. Time, Inc., D. 
CPa., 64 P.Supp. 671—Holden v. 
American News Co , D.C.Wash., 52 
F.Supp. 24, appeal dismissed, C. 
CA., 144 P,2d 249—Johnson v. 
Great Atlantic & Pacific Tea Co., 
D.CS.C., 25 P.Supp. 449. 

Pa.—Reed v. Patriot Co., Com.Pl., 
45 Dauph.Co, 10. 

Tex.—Renfro Drug Co. v. Lawson, 
160 S.W.2d 246, 138 Tex. 434, 146 
A.L.R. 732. 

Wis.—^Hall V. Frankel, 19'7 N.W. 820, 
183 Wis. 247. 

Admissibility of unsuccessful plea 
of justification as republication of 
defamation to show malice see in¬ 
fra § 144. 

Republication and repetition of priv¬ 
ileged communications see infra § 
98. 

Every sale and deUvery of written 
or printed copy of a libel is a fresh 
publication.—^Hartmann v. American 
News Co., D.CWis., 69 F.Supp. 736. 
e. U.S.—Spriggs V. Associated 

Press, D.CWyo., 55 F.Supp, 385. 
Iowa.—Corpus Juris quoted in Bond 
V. Lotz, 243 N.W. 586, 587, 214 
Iowa 6S3. 

Wis.—^Hall V. Frankel, 197 N.W. 820, 
183 Wis. 247. 

36 C.J. p 1229 note 49. 
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7. U.S.—S'prlggs V. Associated 
Press, D.C.Wyo, '55 P.Supp. '385. 

Iowa.— Corpus Juris quoted in Bond 
V. Lotz, 243 N.W. '586, 587. 214 
Iowa 839. 

36 C.J. p 1229 note 50. 

8 . U.S.—^Hartmann v. Time, Inc., B. 
C.Pa., 64 F.Supp. 671. 

N.T.—^Campbell-Johns ton v. Liberty 
Magazine, 64 N.T.S.2d 659, af¬ 
firmed 62 N.T.S.2d 6'81, '270 App. 
Div. '894, appeal denied 63 N.T.S. 
2d 826, 270 App.Div. 998. 

'Place of publication 

There is but one publication of a 
defamatory article in a newspaper 
publicly circulated, and that Is at 
the place where the newsipaper is 
published. 

U.S.—'Cannon v. Time, Inc., D.C.N. 
Y., 39 F Supp. 660—Backus v. 

Look, Inc., D.C.N.T., '39 F.Supp. 
662. 

N.Y.—^Wolfson V. Syracuse Newspa¬ 
pers, 4 N.Y.S.2d 640, 254 App.Div. 
211, affirmed 18 N.E.2d 676, 279 
N.Y. 716, reargument denied 20 N. 
B.2d 21, 280 N.Y. 572. 

9. U.S. — Hartmann v. Time, Inc., D. 

C Pa., 64 F.Supp. 671—^Backus v. 
Look, Inc., D.C.N.Y., 39 F.Supp. 

662. 

10. U.S.—Winrod v. McFadden 
Publications, D.C.Ill., '62 F.Supp. 
249. 
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tion.ii Some decisions have held that the repeti¬ 
tion or republication made prior to the action of 
the identical libel is not a new cause of action for 
which a separate suit may be maintained.^^ 7^0 
repetition of words in the presence of the slandered 
person only is not actionable.^2 

§ 85. - Republication and Repetition by 

Others 

Where defamatory matter !s republished by a per¬ 
son other than the original author, the author is not 
liable therefor unless the republication is th'e natural 
and probable consequence of his own act, or unless he 
actually or presumptively authorized or ordered Its 
repetition. 

The author of the defamation is liable for any 
secondary publication which is the natural conse¬ 
quence of his act;i4 and this rule applies both to 
hbel^s and to slander.i^ On the other hand, the 
originator of a defamation is not liable for any 
repetition or republication thereof, or any addition¬ 
al circulation given to it which is not the natural 
consequence of his act, but results from the inde¬ 
pendent and unauthorized act of another,that is, 
where defamatory matter is republished by a person 
other than the original author, the author is not 
liable therefor unless the republication is the nat¬ 
ural and probable consequence of his own act,^s or 
unless he has actually or presumptively authorized 
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or ordered its repetition.^® Thus, the publisher of 
a newspaper or magazine has been held not re¬ 
sponsible for the acts of third persons who, after 
the original publication, sell copies of the newspa¬ 
per or magazine to others.^® 

The repetition of a slander by a third person ordi¬ 
narily is not considered to be the natural result 
of the original publication and, as a general rule, 
one who utters a slander is not responsible for the 
unauthorized repetition thereof ,22 the legal pre¬ 
sumption being that a slander will not be repeat- 
ed.23 Thus, where the repetition of a slander is 
occasioned only through the independent act of a 
third person, without any active privity or inten¬ 
tional procurement on the part of the author, the 
author is not responsible for the damages result¬ 
ing from such repetition.24 However, there is also 
authority to the effect that repetitions of the slan¬ 
der may be regarded as fairly within the contempla¬ 
tion of the original slander and a consequence for 
which defendant may be held responsible. 2 5 This 
conflict of authority may be explained by distin¬ 
guishing between slanders which are actionable per 
se and actionable by reason of extrinsic facts. In¬ 
deed, this distinction has received judicial approv¬ 
al ,2 6 and it has been held that, if the words are 
slanderous per se, the repetition of the slander is 
considered to be the natural result of the original 


11 . N.T—McKay v. Foster, 166 N. 
T.S. 331, 179 App.Div. 303. 

12. Ala.—^Age-Herald Pub. Co. v. 
Huddleston, 92 So. 193, 207 Ala. 
40. 

Ark—Murray v. Galbraith, 109 S.W. 
1011, 86 Ark. 50, 126 Am S R. 1078. 

13. Minn.—Irish-American Bank v. 
Bader, 61 N.W. 328, 69 Mmn. 329. 

36 C.J. p 1230 note 58. 

14. Ind.—Corpus Juris cited in 

Wayne Works v. Hicks Body Co., 
•55 NE.2d 382. 3«6, irs IndApp. 10. 

Iowa.—Taylor v. Hungerford, 217 N. 

W. 83, 205 Iowa 1146. 

N.C,—Corpus Juris cited in Sawyer 
v. Gilmers. Inc., 126 S.E. 183, 187, 
nd N.C, 7, 41 A.L.R. 1184. 

36 C.J. p 1230 note 60. 

15. Neb.—Schmuck v. Hill, 96 N.W. 
158, 2 Neb. (Unoff) 79. 

N.C.—Corpus Juris cited in Sawyer 
V. Gilmers, Inc., 126 S.E. 183, 187, 
189 N.C. 7, 41 A.L.R. 1184. 

15. N.C.—Corpus Juris cited in 
Sawyer v. Gilmers. Inc., 126 S.E. 
183, 187, 189 N.C. 7, 41 A.L.R. 
1184. 

36 C.J. p 1230 note 62. 

17. Ala.—Richardson v. Brother¬ 

hood of Railroad Trainmen, 129 
So. 574, 221 Ala. 449—Weir v. 

Brotherhood of Railroad Train¬ 
men, 129 So. 267, 221 Ala. 494. 


Ind.—Wayne Works v. Hicks Body 
Co., 55 N.E.2d 3«2, 115 Ind.App. 
10 . 

Mass.—^Bander v. Metropolitan Life 
Ins. Co, 47 N.E.2d 595, 313 Mass. 
337—Morrill v. Crawford, 179 N. 
E. 609, 278 Mass. 250. 

Mont.—^Tucker v. Wallace, 3 P.2d 
404, 90 Mont. 359. 

N.D — Corpus Juris cited in Waite 

V. StockgTowers' Credit Corpora¬ 
tion, 249 N.W. 910, 912, 63 N.D. 
763, followed in Davis v. Stock- 
growers' Credit Corporation, 249 
N.W. 912, 63 N.D. 768. 

Tex—Cyrus W. Scott Mfg. Co. v. 
Millis, Civ.App., -e? S.W.2d 8'85, er¬ 
ror dismissed—Evans v. American 
Pub. Co., Civ.App., ’8 S.W.2d '809, 
certified question answered 13 S. 

W. 2d 358, 118 Tex. 433, rehearing 
denied 16 S.W.2d 516, 118 Tex. 433, 
and Civ.App., 16 S.W.2d 984. 

Wis.—iLehner v. Kelley, *254 N.W. 

634, 215 Wis. 265. 

36 C.J. p 1230 note 63. 

18. Ala.—^Age-Herald Pub. Co. v. 
Waterman, 66 So. 16, 188 Ala. 272, 
Ann.Cas.l916E 900. 

36 C.J. P 1230 note 64. 

19. Mont.—Tucker v. Wallace, 3 P. 
2d 404, 90 Mont. 359. 

36 C.J. p 1230 note 65. 

20. U.S.—^Winrod v. McFadden 
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Publications, D.C.Ill., 62 F.Supp. 
249. 

21. Iowa.—^Mills V. Flynn, 137 N. 
W. 1082, 157 Iowa 477, 490. 

36 C.J. p 1230 note 66. 

22. Ala.—Richardson v. Brother¬ 
hood of Railroad Trainmen, 129 
So. 574, 221 Ala. 449. 

Tex.—Evans v. American Pub. Co, 
Civ.App., 8 S.W.2d 809, certified 
question answered IS S.W.2d 358, 
118 Tex. 433, rehearing denied 16 
S.W.2d 616, 118 Tex. 433, and Civ. 
App., 16 S.W.2d 984. 

Wis.—Suick V. Krom, 177 N.W. 20, 
171 Wis. 254. 

23. U.S.—Maytag v. Cummins, S. 
D., 260 F. 74, 171 C.C A. 110, 6 A. 
L.R. 712. 

Iowa.—Mills V. Flynn, 137 N.W. 
1082, 157 Iowa 477. 

24. Tex.—^Evans v. American Pub. 
Co., Civ.App., 8 S.W.2d 809, certi¬ 
fied question answered 13 S.W.2d 
3*58, 118 Tex. 433, rehearing denied 
16 S.W.2d 616, 118 Tex. 433, and 
Civ.App, 16 S.W 2d 984. 

25. Me.—Elms v. Crane, 107 A. 852, 
118 Me. 261—^Davis v. Starrett, 6^5 
A. 516, 97 Me. S68. 

26. Tex.—Southwestern Telegraph 
& Telephone Co. v. Long, Civ.App., 
183 S.W. 421. 
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publication ;27 but, it has been stated that if not 
slanderous per se, it is not so considered.28 The 
rule has been stated that, if the slander is repeat¬ 
ed under such circumstances as to be justifiable and 
innocent, and not to give a cause of action against 
the one repeating it, then the first publisher there¬ 
of is generally responsible for the damage caused 
by such repetition.29 

Authorized or induced by plaintiff. As in the 
case of the original publication, as discussed supra 
§ 80, it has generally been held that defendant is 
not liable for a republication or repetition induced 
or authorized by plaintiff.30 So the repetition in 
the presence of a third person and at the special 
request or instance of plaintiff or his agent of 
words originally spoken by defendant in the pres¬ 
ence of plaintiff only is not an actionable publica- 
tion.3^ So the repetition by defendant of slander- 
3us words, spoken by another at the request of 
plaintiff, will not sustain an action, s 2 The fact that 
Dlaintiff, by question, draws out a reiteration in 
nore direct language of the charge already made, 
n the presence of the same people, does not bring 
he case within the rule of ‘Volenti non fit in- 
iuria.”33 Where a person originates a slander and 
ifterwards repeats it in answer to a question by the 
)erson slandered, made in good faith, merely to 


ascertain whether defendant had made such charge 
the repetition is actionable.34 In an action for slan¬ 
der imputing to plaintiff insanity, it has been held 
that it is no defense that plaintiff published what 
defendant had said of his mental condition.35 

§ 86. - Liability of Republisher or Re¬ 

peater 

The maker of a republicatlon or repetition, although 
not liable for the results of the primary publication 
unless he also made it or participated in making it, is 
liable for the consequences of the subsequent publica¬ 
tion which he makes or participates in making^ 

The maker of a republication or repetition, al¬ 
though not liable for the results of the primary 
publication,36 unless it is shown that he also made 
it or participated in making it,37 is liable for the 
consequence of the subsequent publication which 
he makes or participates in making.38 it is no jus¬ 
tification that the defamatory matter was previous¬ 
ly published by a third person.39 Where a publi¬ 
cation by an agent is not defamatory, a ratification 
and repetition by the principal do not make it so.^O 
A defamatory statement, the original publication of 
which is actionable, may be republished or repeat¬ 
ed on a privileged occasion, in which case the re¬ 
peater or republisher, if acting in good faith, may 
be excused from liability.^! 


87. Tex.—Southwestern Telegraph 
& Telephone Qo. v. Long, supra. 

16 C.J. p 1230 note 71, 

18. Tex.—Southwestern Telegraph 
& Telephone Co. v. Long, supra. 

18. hT.T.—^Bassell v. Elmore, 48 N. 
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16 C.J. p 1230 note 73. 

10 . S.C.— Ck)rpiis Juris cited in 
Boling V. Clinton Cotton Mills, 161 
S.B. 195, 199, 163 S.C. 13. 

''ex.— Corpus Juris cited in Renfro 
Drug- Co. V. Lawson, Civ.App., 144 
S.'W.2d 417. 

6 C.J. p 1231 note 75. 

1. Mich.—Shinglemeyer v. Wright, 
82 K.W. 887, 124 Mich. 230, 50 L. 
R.A. 129. 

6 C.J. p 1231 note 76. 

2. Me.—^Haynes v. Leland, 29 Me. 
233. 

3- Cal.—Pouchan v. Godeau, 140 
P. 952, 167 Cal. 692. 

4. S.C.— Corpus Juris q.uoted in 
Smith V. Dunlop Tire & Rubber 
Co., 196 S.R 174, 176, 186 S.C. 456. 

6 C.J. p 1231 note 79. 

5. Colo.—Wertz v. Lawrence, 195 
P. 647, 69 Colo. 540. 

S. Ind.—Sourbier v. Brown, 123 N’. 
E. 802, 1)88 Ind. *554. 


37. Ind.—Sourbier v. Brown, supra. 

38. U.S.—Coffey v. Midland Broad¬ 
casting Co., D.C.MO., 8 P.Supp. 
889. 

Ga.—Crowe v. Constitution Pub. Co., 
11 S.E.2d 513, 63 Ga.App. 497— 
Kirkland v. Constitution Pub. Co., 
144 S.E. 1821, '38 Ga.App. 632, af¬ 
firmed Constitution Pub. Co. v. 
Kirkland, 149 SB. 869, 169 Ga. 
264—Ivester v. Coe, 127 S.B. 790, 
33 Ga.App. 820. 

Ill.—^Kulesza v. Alliance Printers & 
Publishers, 47 N‘.B.2d 547, .318 Ill. 
App, 231—Cobbs v. Chicago De¬ 
fender, 31 N.E.2d ‘323, 308 Ill.App. 
■55. 

Iowa.—^Amick v. Montross, 220 N.W. 

61, 20-6 Iowa 61, 58 A.L.R. 1147. 
Ky.—^Vanover v. Wells, 94 S.W.2d 
999, 264 Ky. 461. 

La.—Sanders v. Times-Picayune 
Pub. Co., 123 iSo. 804, 168 La. 1125. 
Mass.—Sanford v. Boston Herald 
Traveler Corp., 61 N.E.2d 6, 318 
Mass. 156. 

Tex.—^Evans v. American Pub. Co., 
Civ.App., 8 S.W.'2d 1809, certified 
question answered 13 S.W.2d '358, 
118 Tex. 433, rehearing denied 16 
S,W.2d 616, 118 Tex. 433, and Civ. 
App., 16 S.W.2d 984. 


Vt.—Lancour y. Herald & Globe 
Ass’n, 17 A.2d 253, 111 Vt. 371, 
132 A.L.R. 486. 

Wis.—Lehner v. Kelley, 254 N.W. 

634, 215 Wis. 265. 

36 C.J. p 1231 note 91. 

39. Ind.—^Wayne Works v. Hicks 
Body Co., 55 N.E.2d 382, 115 Ind. 
App. 10. 

Mo.—^Warren v. Pulitzer Pub. Co., 78 
S.W.2d 404, 336 Mo. 184. 

N.J.—Hartley v. Newark Morning 
'Ledger Co., 46 A.2d 777, 134 N.J. 
Law 217. 

36 C.J. p 1231 note 92. 

40. Tex.—Harris v. Santa F6 
Townsite Co., 125 S.W. 77, 68 Tex. 
Civ.App. 506. 

41. Pa.—Briggs v. Garrett, 2 A 
613, 111 Pa. 404, 56 Am.R. '274. 

Breported news item 
No presumption of malice can be 
Indulged with respect to simple re¬ 
productions of reported news items, 
apparently authentic on face, and 
not suggestive of duty to specially 
verify them because of some intrin¬ 
sic tendency for doing wrongful in¬ 
jury.—Layne V. Tribune Co., 146 So. 
234, 108 Fla 177, 86 A.L.R. 466. 
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§ 87. Nature, Classification, and Grounds of 
Privilege in General 

a. In general 

b. What constitutes privileged communi¬ 

cation or publication 

c. What constitutes privileged occasion 

a. In General 

Privilege is a recognized defense to a civil action 
for iibel or slander, but in order to be shielded from 
liability for the publication of defamatory words on 
this ground, the communication must be a privileged 
one uttered on a privileged occasion by a privileged 
person to one within the privilege. 

Except in cases which the necessities of govern¬ 
ment take out of the domain of private wrongs, the 
law does not concede to any person under any cir¬ 
cumstances the “privilege” of defaming another,^2 
and, where a citizen is defamed, his right to a rem¬ 
edy is guaranteed by the constitution, and cannot 
be taken away by legislation.'^2 'phe modern law 
of defamation has been developed to a large extent, 


however, in cases concerned with the question of 
privileged communications,*^^ and privilege is a 
recognized defense,the immunity of a privileged 
communication being an exception to the general 
rule that nothing short of the truth is a defense.^® 
The fact that a publication is privileged does not 
destroy the actionable quality of the words pub- 
lished.*^7 The privilege only shields from what 
would otherwise be an actionable wrong and 
the privilege renders the defamation innocuous and 

nonactionable.^2 Jt is immaterial whether a defa¬ 
mation is libelous per se or per quod where the 
communication is either absolutely or qualifiedly 

privileged. 50 

Infamous punishment in connection with an im¬ 
putation of crime is discussed supra § S3. 

Rests on public policy. The principle on which 
the doctrine of privileged communication rests is 
that of public policy,and peculiarly so in the case 
of absolute privilege.52 


42. Conn.—Atwater v. Morning- 
News Co., 34 A. 86'5, 67 Conn. 504, 

Mo.—Corpus Juris quoted iu Reese 
V. Fife, 279 S.W. 41'5, 42-5. 
Broadcast of incorrect inferences 
Ordinarily, no one has right to 
broadcast incorrect inferences and 
conclusions about another’s motives, 
intentions, and conduct.—^Warren v. 
Pulitzer Pub. Co., 78 S.W.2d 404, 336 
Mo. 184. 

Knowingly spreading false reports 
There is no right knowingly to 
spread false reports about any one, 
and, therefore, there can be no ques¬ 
tion of privilege to do so.—Warren 
V. Pulitzer Pub. Co., supra. 

43. Conn.—^Atwater v. Morning 

News Co., 34 A. 865, 67 Conn. 504 
—-Hotchkiss V. Porter, '30 Conn. 
414. 

-44, Conn.—^Atwater v. Morning 

News Co., 34 A. '865, 67 Conn. 504. 
36 C.J. p 1237 note 79. 

45. tr.S.—Montgomery Ward & Co. 
V. Watson, C.C.AW.Va., 55 P.2d 
184. 

La.—State v. Lambert, 178 So. 508, 
188 La. 968. 

Mont.—Griffin v. Opinion Pub. Co., 
138 P.2d 580, 114 Mont. '502. 
N.J.^State V. Dedge, 127 A. 639, 101 
N.J.Law 131. 

N.T.—Brown v. Mack, >56 N.T.S.2d 
910, 1'8'5 Misc. 368—Cohalan v. 

New York World-Telegrram Corpo¬ 
ration, 16 N.Y.S.2d 706, 172 Misc. 
1061. 

N.D.—Rickbeil v. Grafton Deaconess 


Hospital, 23 N.W.2d 247, 74 N.D. 
'525. 

Okl.—Hammett v. Hunter, 117 P.2d 
511, 189 Okl. 455—Craig v. 

Wright, 76 P.2d *248, 182 Okl. 68. 
Va—^Rosenberg v. Mason, 160 S.E. 
190, 157 Va 215. 

“No privileged communication is 
libel.’’—Miller Ins. Agency v. Home 
Fire & Marine Ins. Co. of Califor¬ 
nia, 61 P.2d 628, -632, 100 Mont. 551. 

At commou law, the fact that the 
publication was privileged is de¬ 
fense to action for libel.—Israel v. 
Portland News Pub. Co., 53 P.2d 529, 
152 Or. 22*5, 103 A.L.R. 470. 

Defense not abrogated by statute 
Or.—Israel v. Portland News Pub. 
Co., 53 P.2d '529, 152 Or. 225, 103 
A.L.R. 470. 

36 C.J. p 1238 note 80 [a]. 

Distinct from justification 
Privilege is a separate and dis¬ 
tinct defense which may be relied 
on as a defense without relying on 
the defense of justification.—^Black 
V. Nashville Banner Pub. Co., 141 
-S.W.2d 908, 24 Tenn.App. 137. 

46. Pa.—^Diamond v. Elrasnow, 7 A. 
2d 65, 136 Pa.Super. 68. 

Truth as defense see infra § 137. 

47. Ky.—^MoClintock v. McClure, 
188 S.W. 867, 171 Ky. 714, Ann. 
Casl91SB 96. 

Neb.—^Peterson v. Cleaver, 181 N.W. 
187, 105 Neb. 43'8, 15 A.L.R. 447. 

48. Conn.—^Blakeslee v. Carroll, ‘29 
A. 473, 64 Conn. 223, 25 L.R.A. 
106. 


49. Iowa.—^Kinney v. Cady, 4 N.W. 
2d 225, 232 Iowa 403—Ryan v. 
Wilson, 300 N.W. '707, 231 Iowa 83. 

50. Iowa.—^Kinney v. Cady, 4 N.W. 
2d 225, 232 Iowa 403—Ryan v. 
Wilson, 300 N.W. 707, 231 Iowa 
33. 

51. U.S.—Bleecker v. Drury, C.C.A. 
N.Y., 149 P.2d 770. 

Ga.—^Fedderwitz v. Lamb, 25 S.E.2d 
414, 195 Ga. 691. 

Ky.—Schmitt v. Mann, 163 S.W.2d 
281, 291 Ky. SO. 

Miss.—^Missouri Pac. Transp. Co. v. 
Beard, 176 -So. 156, 179 Miss. 764— 
Louisiana Oil Corporation v. Ren- 
no, 157 So. 705, 173 Miss. 609, 98 
A.L.R. 1296. 

N.Y.—^Thoru V. Blanchard, 5 Johns. 
508. 

N.D.—Stafney v. Standard Oil Co., 
299 N.W. 582, 71 N.D. 170, 136 A. 
iL.Rp. 535. 

Okl.—^Hughes v. Bizzell, 117 P.2d 
763, 189 Okl. 472. 

Or.—Corpus Juris quoted in Samuel- 
son V. Vinyard, 251 P. 719, 720, 
120 Or. 197. 

Pa.—Williams v. Kroger Grocery & 
Baking Co., 10 A.2d 3, 337 Pa. 17. 
Tex.—Guardian Life Ins. Co. of Tex¬ 
as V. Reagan, Civ.App., 155 S.W. 
2d 950, affirmed Reagan v. Guard¬ 
ian Life Ins. Co., 1-66 S.W.2d 909, 
140 Tex, 105—Cooksey v. McGuire> 
Civ.App., 146 iS.W.2d 480. 

36 C.J. p 1238 note 94. 

52. U.S.—^Harwood v. McMurtry, D. 
C.Ky., 22 F.Supp. 572—^Bleecker v. 
Drury, D.C.N.Y., 3 F.R.D, 325. 
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Extent and limits. In order to be shielded from 
liability for the publication of defamatory words, 
on the ground of privilege, the communication must 
be a privileged one,^^ uttered on a privileged oc¬ 
casion,by a privileged person, to one within the 
privilege.^® The question of privilege is determined 
by the occasion,^7 and not the language used;^^ 
and, hence, one may be privileged in imputing to 
another the commission of a crime.^^ However, 
as considered infra § 90, in cases of qualifiedly 
privileged communications the privilege may not 
only depend on the occasion that calls forth the 
publication but also on the character of the com¬ 
munication itself; and in cases of absolutely priv¬ 
ileged communications, as discussed infra §§ 102- 
105, some of the authorities limit the privilege to 
matters which are relevant or pertinent to the sub¬ 
ject, The privilege extends to the writer of the 
article as well as to the magazine or newspaper 
publishing it.®^ 

Insulting zuords. The defense of privilege is 


available to a defendant in an action for insulting 
words.® 1 However, it is subject to the same limi¬ 
tations or qualifications governing the defense of 
privilege in cases of defamation.®^ 

b. What Constitutes Privileged Communication 
or Publication 

A privileged communication, which in the law of 
libel IS generally synonymous with, and regarded as 
the same as, a privileged publication. Is one made bona 
fide by a person who has an interest in the subject mat¬ 
ter to one who also has an interest in it or stands In 
such a relation that it is a reasonable duty, or Is proper, 
for the writer to give the Information. Such communi’ 
cations are often divided into two classes: Absolute 
privilege; and conditional or qualified privilege. They 
are distinguishable from privileged comment or criticism. 

A “privileged communication'' is a communica¬ 
tion made bona fide by one who has an interest 
in the subject matter to one who also has an in¬ 
terest in it or stands in such a relation that it is 
a reasonable duty, or is proper, for the writer to 
give the information.®^ In the law of defamation 
the term is often used interchangeably and as syn- 


D.C.—Glass V. Ickes, 117 P 2d ‘273, 
73 AppDO. '3, 132 AL.R 1328, 
certiorari denied 61 SOt. 441, 311 
U.S 71-8, 85 L.Ed. 468. 

Ga.—Pedderwitz v. Lamb, 25 S E.2d 
414, 195 Ga. 691. 

Kan.—Mickens v. Davis, 294 P. '896, 
132 Kan. 49. 

Mo. —Corpus Juris cited in Laun v. 
Union Electric Oo of Missouri, 
166 S W 2d 1065, 1068, 350 Mo. 5'72. 
144 AL.R. 622. 

N'.Y.—Rusciano & Son Corporation 
V Mihalyfi, 1 N.T.S.2d 7-87, 165 
Misc, 932. 

Ohio.—^Bigrelow v. Brumley, 37 N.E. 
2d 584, 138 Ohio St. 574. 

Okl.—^Hug-hes v. Bizzell, 117 P.2d 
763, 189 Okl. 472~Corpus Juris 
cited in Hammett v. Hunter, 117 
P.2d 511, 513, 189 Okl. 4'55. 

Or.—^Irwin v. Ashurst, 74 P 2d 1127, 
1'58 Or. 61— Corpus Juris quoted in 
Samuelson v. Vinyard, '251 P. 719, 
720, 120 Or. 197. 

Tenn.—^Independent Life Ins. Co. v. 
Rodg-ers, 55 S.W.2d 767, 165 Tenn. 
447. 

Tex.—^Reagan v. Guardian Life Ins. 
Co., 166 S.'W.2d 909, 140 Tex. 105. 

Wash.—McClure v. Stretch, 147 P. 
2d 935, 20 Wash 2d 460. 

3-6 C J. p 1239 note 95. 

53. Or.—Corpus Juris quoted in 
Samuelson v. Vinyard, 251 P. 719 , 
720, 120 Or. 197. 

36 C.JT. p 1239 note 97. 

Extent and limits of qualified privi¬ 
leged communications particularly 
see infra §§ 90-97. 

54. Or.— CTorpus Juris quoted in 
Samuelson v. Vinyard, 251 P, 719, 
720, 120 Or. 197. 


Va—Rosenberg- v. Mason, 160 S.E 
190, 157 Va. 215. 

36 C.J. p 1239 note 98. 

What constitutes privileged occasion 
see infra subdivision c of this sec¬ 
tion. 

55. Or.—Corpus Juris quoted in 
Samuelson v. Vinyard, 251 P. 719, 
720. 120 Or. 197. 

36 C.J. p 1239 note 99. 

Interest of person wa.'iriwg * communi¬ 
cation 

A communication is privileged 
only when due regard to interest of 
the person making it renders it nec¬ 
essary.—Love V. Commercial Casu- 
ahty Ins. Co, D.C.Miss., 26 P.Supp. 
481. 

56^ Mich.—Flynn v. Boglarsky, 129 
N.W. 674, 164 Mich. 513, 32 L.R. 
A.,]sr.s., 740. 

Or.—Corpus Juris quoted in Samuel¬ 
son V. Vinyard, 251 P. 719, 720, 120 
Or. 197. 

57. Mich.—Fortney v. Stephan. 213 

172, 237 Mich. 603, rehearing 
denied 214 N.W. 957, 239 Mich 
499. 

N.D—Stafney v. Standard Oil Co., 
299 N.W. 582, 71 N.D. 170, 136 A 
LR. 535. 

Tex.—Reagan v. Guardian Life Ins 
Co., 166 SW.2d 909, 140 Tex. 105 
—Runge V. Franklin, 10 S.W. 721, 
72 Tex. 585, 13 Am.S R. 833, .3 L 
RA. 417. 

36 C.J. p 1239 note '2. 

58. Mich—Fortney v. Stephan, 213 

172, 237 Mich. 603, rehear¬ 
ing denied 214 N.W. 9’57, 239 Mich 
499. 

36 C.J. ip 1239 note 3. 
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59. Mich—Madill v. Currie, 134 N 
W. 1004, 168 Mich. 1516. 

60. U.S.—Brinkley v. Pishbein, C.C 
A Tex., 110 P.2d 62, certiorari de¬ 
nied -61 S.Ct. 34, 311 U.S. 672, 185 
L.Ed. 432. 

61. U.S—Montgomery Ward & Co. 
V. Watson, C.C.AW.Va., 55 F.2d 
1'84. 

Va.—Rosenberg v. Mason, 160 S.E. 

190, 157 Va. 215. 

'36 CJ. p 1239 note 10. 

Abuse of privilege obviates de¬ 
fense.—Guide Pub Co. v. Futrell, 7 
S.E.2d 133, 175 Va. 77. 

62. Va—Chaffin v. Lynch, 6 S.E. 
474, 84 Va. 884. 

36 C.J. p 1239 note 11. 

63. U.S.—Wise v. Brotherhood of 
Locomotive Firemen and Engine- 
men, Iowa, 252 F. 961, 164 C.C.A. 
469. 

Neb.—Hall v. Rice, '223 N.W. 4, 117 
Neb. 813, 78 A.L.R. 1421. 

Similar definitions 

(1) As regards slander, privileged 
communication is one made bona 
fide without actual malice by per¬ 
son having an interest to another 
having a corresponding interest.— 
Weinstein v. Rhorer, 42 S.W.2d 892, 
240 Ky. 679. 

(2) A privileged communication is 
one made on a proper occasion, from 
a proper motive in a proper manner 
and on reasonable or probable cause. 
Ky —Browning v. Commonwealth, 

76 S.W. 19, 116 Ky. 282, 25 Ky.L. 
482 

Pa.—O’Donnell y. Philadelphia Rec¬ 
ord Co., 51 A.2d 775—J. Hartman 
& Co. V. Hyman, 134 A. 486, 287 
Pa. 78, 48 A.L.R. 567—Diamond v. 
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onymous with '‘privileged publication,”which is 
a publication, the nature of which exempts the pub¬ 
lisher from an action of libel for matters stated 
therein and it is in this sense that the term is 
used in this title. Communications which under 
ordinary circumstances would be defamatory are 
held to be privileged when made on, or in connec¬ 
tion with, a lawful occasion.66 The mere fact that 


a communication of defamatory matter is made 
confidentially does not make it a privileged com¬ 
munication. 6 7 

Classificatio7i and distinctions. For the sake of 
clearness of application privileged communications 
are often divided into two classes: Absolute priv¬ 
ilege; and conditional or qualified privilege,68 the 


Krasnow, 7 A 2d 65, 136 Pa Super. 
68—Moore v. Leader Pub. Co., S 
Pa.Super. 152, 42 Wkly.N C 570— 
Coates V. Wallace, 4 Pa Super. 253, 
40 Wkly.N* C. 235, 6 Del Co. 570— 
Commonwealth v. Brown, 1 Pa. 
Dist. 565, 30 Wkly.N.C. 320. 

(3) Communication, made in g-ood 
faith on any subject matter in 
which party communicating has in¬ 
terest, or in reference to which he 
has duty, public or private, either 
legal, moral, or social, if made to 
person having corresponding inter¬ 
est or duty, is privileged.—Friedell 
V. Blakely Printing Co., 203 NT.W. 
974, 163 Minn 226. 

(4) Other definitions. 

Cal—Harris v. Zanone, 2'8 P. '845, 
93 Cal. 59—Preston v. Prey, 27 P. 
•533, 91 Cal. 107—Sesler v. Mont¬ 
gomery, 19 P. 686, 3 Cal Unrep. 
Cas 27, reversed on other grounds 
21 P. 185, 78 Cal. 486, 12 Am.S.R. 
76, 3 L.E.A. 653. 

Del.—Cameron v. Cockran, 42 A. 454, 
2 Marv. 166. 

D.C.—Blake v. Trainer, 148 F.2d 10, 
12, 79 U.S.App.D.C. 360. 

Iowa.—Kinney v Cady, 4 N'.W.2d 
22'5, 232 Iowa 403—Ryan v. Wil¬ 
son, 300 N.W. '707, 712, 231 Iowa 
33. 

Mich —Powers v. Vaughan, 20 N.W. 
2d 196, 312 Mich. '297—Bacon v, 
Michigan Cent. R. Co., 33 N.W. 
181, 184, 66 Mich. 166. 

Minn.—Marks v. Baker, 9 N.W. 678, 
679, 28 Minn. 162. 

Miss.—Louisiana Oil Corporation v. 
Renno, 157 So. 705, 708, 173 Miss. 
609, 98 A.L.R. 1296. 

Mo.—Finley v. Steele, 60 S.W. 108, 
109, 159 Mo. 299, 62 L.R.A. 852— 
Sullivan v. Strahorn - Button - 
Evans Commission Co, 63 S.W. 
912, 915, 152 Mo. 268, 47 L R.A. 
859. 

N.J.—Licciardi v. Molnar, 44 A.2d 
653, 23 N.J.Misc. 361. 

N.Y.—^Hemmens v. Nelson, 34 N.E. 
342, 346, 138 N.T. 517, 20 L.R.A 
440. 

N.C.—Hudnell v. Eureka Lumber 
Co.. 45 SE 532, 533. 133 N.C. 169. 
Okl.—^Magnolia Petroleum Co. v. Da¬ 
vidson, 148 P.2d 468, 194 Okl. 115. 
Pa.—Nagle v. Nagle, 175 A. 487, 4*89, 
316 Pa. '607. 

SD—Ross V. Ward. 85 N.W. 182, 
183. 14 S.D. 240, 86 Am.S.R. 746— 
Myers v. Longstaff, 84 N.W. '233, 
236, 14 S.D. 98. 


Tex.—McDaniel v. King, Civ.App, 
16 S.W.2d 931, 932. 

Va.—Peoples Life Ins. Co. of WSLSh- 
ington, D. C., v. Talley, 186 S.E 
42, 44. 166 Va. 464 

W.Va.—^Parker v. Appalachian Elec¬ 
tric Power Co., 30 SB.2d 1, 4, 126 
W.Va. 666—Swearingen v. Park¬ 
ersburg Sentinel Co., 26 S.E.2d 
209, 215, 125 W.Va. 731. 

Wis.—Brown v. Vannaman, 55 N.W. 
183, 185, 8'5 Wis. 451, 39 Am.S.R. 
•860. 

The term “privileged,” as applied 
to a communication alleged to be li¬ 
belous, means simply that the cir¬ 
cumstances under which it was 
made are such as to repel the legal 
Inference of malice, and to throw 
on the plaintiff the burden of offer¬ 
ing such evidence of its existence 
beyond the mere falsity of the 
charge. 

Miss.—Alabama & V. Ry. Co. v. 
Brooks, 13 So. iS47, 84i8, 69 Miss. 
168, 30 Am.SR. 528. 

N T.—Lewis v. Chapman, 16 N.T. 
369, 372. 

Privileged occasion distinguished 
Conn.—Atwater v. Morning News 
Co„ 34 A. 865, 67 Conn. 504, 516. 
36 C.J. p 1239 note 97 [a]. 

64. Fla.—Coogler v. Rhodes, 21 So. 
109, 112, 38 Fla. 240, 56 Am.S.R. 
170. 

In ordinary signification a dis'fcinc- 
tion exists in that the term “privi¬ 
leged communication" has reference 
to that class of written messages 
which either entitle or oblige the 
party to whom they are communi¬ 
cated to withhold the disclosure of 
matters thereof.—Coogler v. Rhodes, 
supra. 

65. Fla.—Coogler v. Rhodes, supra. 
Other definitions 

Cal.—Hale Co. v. Lea, 215 P. 900, 
901, 191 Cal. 20'2—Dauphiny v. 

Buhne, 96 P. 880, 882. 153 Cal. 
757, 126 Am.S.R. 136—Hollis v. 
Meux, 11 P. 248, 250, 59 Cal. 625, 
58 Am.R. '574. 

Other publications distinguished 
“Privileged publications are dif¬ 
ferent from all other publications of 
defamatory matter, in that malice is 
presumed in every unprivileged 
communication, and proof of malice 
is not required by the complaining 
party, while as to publications qual¬ 
ified by privilege malice must be 
proved."—Light Pub. Co. v. Hunt¬ 
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ress, Tex Civ.App., 199 S.W. 11'68, 
1171. 

66. Iowa—Ryan v. Wilson, 300 N. 
W. 707, 231 Iowa 33- 

Miss.—Cooper V. Davidson, 157 So. 
418, 172 Miss. 74. 

W.Va.—^Parker v. Appalachian Elec¬ 
tric Power Co., 30 S.E.2d 1, 126 
W.Va. 666. 

36 C.J. p 1238 note iSO. 

67. Tex.—Cobb v. Garlington, Civ. 
App., 193 S.W. 463. 

68. U.S.—Swift & Co. v. Gray, C.C 
A.Cal, 101 P.2d 976. 

Ark.—Rhode Island Ins. Co. v. Boat- 
right, >56 S.W.2d 173, 186 Ark. 796. 
D.C.—Glass V. Ickes, 117 F.2d 273, 
73 App.D.C. 3. 132 A.L.R. 1328. 
certiorari denied 61 S.Ct. 441, 311 

U. S. 718, 85 LEd. 468. ' 

Fla.—Coogler v. Rhodes, 21 So. 109, 
38 Fla. 240, 56 Am.S.R. 170. 

Ga.—Ivester v. Coe, 127 S.E. 790, 33 
GaApp. 620. 

Ill.—Cook V. East Shore Newspa¬ 
pers. 64 N.E.2d 751, 327 Ill.App. 
559—Krumm v. Bruknes, 255 Ill. 
App. 503. 

Iowa—Ryan v. Wilson, 300 N.W. 
707, 231 Iowa 33—Nichols v. Eat¬ 
on, 81 N.W. 792, 110 Iowa 509, SO 
Am.S.R. 319, 47 L R.A. 483. 

La.—Oakes v. Walther, 154 So. 26, 
179 La. 36‘5. 

Mich—Raymond v. Croll, 206 N.W. 
556, 233 Mich. 268. 

Mo.—Laun v. Union Electric Co. of 
Missouri, 166 S.W.2d 1065, 350 Mo. 
572, 144 A.L.R. 622—Lee v. W. E. 
Fuetterer Battery & Supplies Co., 
23 S.W.2d 45, '323 Mo. 1204. 

N.T.—^Brown v. Mack, 56 N.T.S.2d 
910, 1S5 Misc. 368—Cohalan v. 

New Tork ‘World-Telegram Corpo¬ 
ration, 16 N.T.S;2d 706, 172 Misc. 
1061—^Kaplan v. Gawron, 66 N.T. 
S.2d 63. 

N.C.—Ramsey v. Cheek, 13 S.E. 775, 
109 N.C 270. 

Ohio.—Bigelow v. Brumley, 37 N.E. 

2d 584, 138 Ohio St. 574. 

Okl.—Sanford v. Howard, 95 P.2d 
644, 185 Okl. 660. 

Or.—Corpus Juris cited in Kilgore 

V. Koen, 28*8 P. 192, 194, 133 Or. 

1 . 

S.C.—^Bell V. Bank of Abbeville, 38 
S.E.2d 641, 208 S.C. 490. 

Tex—Runge v, Franklin, 10 S.W. 
721, 72 Tex. '585, 13 Am S.R. 833, 
3 L.R.A, 417—George Knapp & Co. 
V. Campbell, 36 S.W. 765. Tex 
Civ.App. 199. 
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second sometimes being called ‘'quasi privilege.”®^ 
In cases of absolutely privileged communications, 
the occasion is an absolute bar to the action 
whereas, in cases of conditionally or qualifiedly 
privileged communications, the law raises only a 
prima facie presumption in favor of the occasion.^i 
In the former class the freedom from liability is 
said to be absolute or without condition,72 regard¬ 
less of the existence of express malice,73 as con¬ 
trasted with such freedom in the latter class where 
it is said to be conditioned on the want or absence 
of express malice.74 

Privileged comment or criticism distinguished. 
Although the defense of privileged communication 
is closely allied to that of privileged comment or 
criticism,75 and while fair and honest comment or 
criticism in matters of public concern is sometimes 
referred to as privileged,75 there is a distinction 
between an ordinary privileged communication and 
the so-called privilege of fair comment or criti- 
cism.77 Bona fide comments or criticisms on mat¬ 
ters of public interest are not privileged by rea¬ 
son of the occasion in the strict legal sense of the 
term.78 In the case of privileged communications, 


the words may be defamatory,79 but defamation is 
excused or justified by reason of the occasion,90 
while in the case of fair comment or criticism the 
words are not defamatory of plaintiff, and hence 
are. not libelous,^! since the stricture or criticism 
is not on the person himself, but on his work.82 
Another distinction is that, if criticism or comment 
is privileged, strictly plaintiff will in every case 
be required to prove actual malice, however false 
and however injurious the strictures, while defend¬ 
ant would only have to prove that he honestly be¬ 
lieved the charges he made; but that is not al¬ 
ways the law.^2 

c. What Constitutes Privileged Occasion 

A privileged occasion is an occasion when fop the 
public good one is freed from liability that would other¬ 
wise be imposed on him by reason of the publication of 
defamatory matter. 

A privileged occasion is an occasion when for 
the public good and in the interests of society one 
is freed from liability that would otherwise be im¬ 
posed on him by reason of the publication of de¬ 
famatory matter one on which a privileged per¬ 
son is entitled to do something which no one not 


Utah.—^Williams v. Standard-Exam¬ 
iner Pub. Qo., 27 P2d 1, 83 Utah 
31. 

W.Va.—^Parker v. Appalachian Elec¬ 
tric Power Co., 30 S.E.2d 1, 126 
W.Va. 666—^Swearlngren v. Park¬ 
ersburg- Sentinel Co., 26 'S.B.2d 
209, 125 W.Va. 731. 

36 C.J. p 1238 notes 8'5, 86. 
Communications absolutely privi¬ 
leged: 

Defined see infra § 88. 

Denial of existence of see infra § 
188. 

Particular classes see Infra §§ 
102-10.5. 

Communications <iualifiedly privi¬ 
leged: 

Defined see infra § 189. 

Particular classes see infra §§ 
106-120. 

69. Mo.—Hagener v. Pulitzer Pub. 
Co., 15’8 S.W. 64, 172 Mo.App. 436. 

70. Iowa.—^Nichols v. Eaton, *81 IT. 
W, 792, 110 Iowa 609, -80 Am.S.P. 
319, 47 L.RA. 483. 

K.C.—Ramsey v. Cheek, IS S.B. 775, 
109 Isr.C. 270. 

Ohio.—^Bigelow v. Brumley, 37 IDT-E. 

2d 5'84. S90, 138 Ohio St. 674. 

Or.— Corpus Juris cited in Kilgore 
V. Koen, 288 P. 192, 194, 133 Or. 1. 
36 C.J. p 1238 note 88. 

71. Or.— Corpus Juris cited in 

Kilgore V. Koen, 288 P. 192, 194, 
133 Or. 1. 

36 C.J. p 1238 note 189. 

Presumption of absence of express 
malice only prima facie see infra 
§ 101 . 


72. Cal.—Kelly v. Daro, 11‘8 P.2d 
'37, 47 Cal.App.2d 41:8. 

Iowa.—Ryan v. Wilson, 300 N.W. 

707, 231 Iowa 33. 

'36 C.J. ip 1238 note 90. 

73. Ga.—Pedderwitz v. iLamb, 25 S. 
E.2d 414, 195 Ga. 691. 

N.C.—^Hartsfield v. Harvey C. Hines 
Co., 1'57 S.E. 16, *200 N.C. '356. 
Ohio.—Bigelow v. Brumley, 37 N.E. 

2d :5S4, 13'8 Ohio 'St. 574. 

36 C J. p 123*8 note 90. 

Existence and effect of malice gen¬ 
erally see infra § 100. 

74. Cal.—Kelly v. Daro, 118 P.2d 
37, 47 Cal.App 2d 418. 

Miss.—Louisiana Oil Corporation v. 
Renno, 157 So. 705, 173 Miss. 609, 
98 A.L.R. 1296. 

N.C.—Hartsfleld v. Harvey C. Hines 
Co., 167 iS.B. 16, 200 N.C. 356. 
Ohio.—^Bigelow v. Brumley, 37 N.E. 

2d '584, 138 Ohio St. 574. 

Or.—Corpus Juris cited in Kilgore v. 

Koen, 288 P. 192, 194, 133 Or. 1. 

36 C.J. p 1238 note 92. 

75. Mo.—Cook V. Pulitzer Pub. Co., 
145 S.W. 4>80, 241 Mo. 326. 

'36 C.J. p 1279 note 92. 

Betenulned by like principles 
Whether or not the defense of 
comment and criticism is consid¬ 
ered as one of privilege, its suffi¬ 
ciency is generally determined by 
like principles.—^Bingham v. Gaynor, 
125 N.T.S. 216, 68 Misc. 566, re¬ 
versed on other grounds 126 N.T.S. 
353, 141 App.Div. 301, affirmed 96 N. 
E. 84, 203 N.Y. 27. 

142 


76. Mo.—Corpus Juris cited in 
Warren v. Pulitzer Pub. Co., 78 S. 
W2d 404, 412, 336 Mo. 184. 

Mont.—Griffin v. Opinion Pub. Co., 
138 P.2d 580, 114 Mont. 502. 

36 C.J. p 1280 note 93. 

77. Kan.—Corpus Juris cited in 
Sowers v. Wells, 95 P.2d 2'81, 283, 
loO ICan. 630. 

N.J.—O'Regan v. Schermerhorn, 50 
A.2d 10, 25 N.J.Misc. 1. 

'36 C.J. p 1280 note 95. 

Privileged comment and criticism 
generally see infra §§ 130-134. 

78- N.J.—O’Regan v. Schermerhorn, 
supra. 

36 O J. 1280 note 96. 

79. N.J.—O'Regan v. Schermerhorn, 
supra. 

36 C.J. p 1280 note '97. 

80. N.J.—O’Regan v. Schermerhorn, 
supra. 

36 C.J. p 1280 note 9.8. 

81. N.J.—O'Regan v. Schermerhorn, 
supra. 

36 C.J. p 12*80 note 99. 

82. N.J.—O'Regan y. Schermerhorn, 
supra. 

83. Mich.—^Van Lonkhuyzen v. 
Daily News Co., 170 N.W. 93, 203 
Mich. 570, 

Burden of proof and presumptions 
as respects defense of privileged 
comment or criticism see Infra § 
133. 

84. Ky.—Sebree v. Thompson, 103 
S.W. 374, 375, 126 Ky. 2'23, 31 Ky. 
L. 642, 11 L.R.A.,N.S., 723, 15 Ann. 
Cas. 770. 
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within the privilege is entitled to do on that oc- i 
casion;S5 and it has been said that it is not the 
publication itself, but the occasion of its publica¬ 
tion, that is privileged.^® 

§ 88. Absolute Privilege 

An absolutely privileged communication is one for 
which, by reason of the occasion on which It is made, 
no remedy is provided for the damages in a civil ac¬ 
tion for slander or libel. 

An absolutely privileged communication is one 
for which, by reason of the occasion on which it 
is made, no remedy is provided for the damages in 
a civil action for slander or libel.®'^ It is well set¬ 
tled that the law recognizes this class of communi¬ 
cations which is so absolutely privileged that even 
the existence of express malice does not destroy 
the privilege,®® although there are some dicta de¬ 
nying the rule;®® and some eminent judges, in 


§ 89 

I dealing with particular applications of the rule, 
have doubted or questioned the rationale or princi¬ 
ple of absolutely privileged communications.®® As 
to absolutely privileged communications, a civil ac¬ 
tion for libel or slander is absolutely barred,®^ 

§ 89. Qualified Privilege 

Civil liability does not attach to a qualifiedly priv¬ 
ileged communication, which is a defamatory communi¬ 
cation made on an occasion of privilege without actual 
malice. 

Qualified privilege exists in a larger number of 
cases than does absolute privilege.®^ It relates 
more particularly to private interests;®® and com¬ 
prehends communications made in good faith, with¬ 
out actual malice, with reasonable or probable 
grounds for believing them to be true, on a sub¬ 
ject matter in which the author of the communica¬ 
tion has an interest, or in respect to which he has 


“When a communication is fairly 
made hy one in the discharge of a 
public or private duty, legal, moral, 
or -social, of perfect or imperfect ob¬ 
ligation, or in the conduct of his 
own affairs, to one who has a cor¬ 
responding Interest or duty to re¬ 
ceive such communication, the occa¬ 
sion is privileged.’*—International & 
G. K. R. Co. V. Edmunds on, Tex. 
Com.App., 222 S.W. 181, 183. 

Word ‘‘occasion” is a word of art 
used in dealing with problem of ab¬ 
solute privilege and connotes a wid¬ 
er range than the discussion merely 
of the merits of central issue.—Big¬ 
elow V. Brumley, -37 N',E.2d 584, 591, 
138 Ohio St. '574. 

“Conditionally privileged occasion” 
Cal.—Glenn v. Gibson, App., 171 P. 
2d 118, 124. 

85. Ala.—^Ferdon v. Dickens, 49 So. 
888 , 161 Ala. 181. 

Va.—James v. Haymes, 168 S E. 333, 
160 Va. 253. 

86. U.S.—^Dupont Engineering Co. 
V. Nashville Banner Pub. Co., D. 
C.Tenn., 13 P.2d 186. 

87. Tex.—^Reagan v. Guardian Life 
Ins. Co., 166 S.W.2d 909, 140 Tex. 
105—George Knapp & Co. v. 
Campbell, 36 S.W. 76-5, 767, 14 Tex. 
Civ.App. 199. 

Similar definitions 

Ga.—^Pedderwitz v. Lamb, 26 S.E.2d 
414, 195 Ga. 691. 

Ill.—Cook v. East Shore Newspa¬ 
pers, 64 N.E.2d 751, -327 Ill.App. 
'559. 

Iowa.—Ryan v. Wilson, ‘300 N.W. 

70'7, 712, 231 Iowa 3'3. 

N.D.—Stafney v. Standard Oil Co., 
'299 N.W. 682, 71 N.D. 170, 136 A. 
L.R. 635. 

Tenn.—Cooley v. Galyon, 70 S.W. 
607, 609, 109 Tenn. 1, 97 Am.S.R. 
823, 60 L.R.A. 139. 


Absolute privileges classified 
Absolute privileges are of two 
general classes: the privilege which 
arises from the consent of the per¬ 
son defamed; and the privileges 
which are conferred by law and are 
based on a public policy because of 
the occasion on which the defama¬ 
tory matter is published.—Griffin v. 
Opinion Pub. Co., 138 P.2d 5‘SO, 114 
Mont. '502. 

8a Ga.—Lamb v. Fedderwitz, 22 S. 
B.2d 657, 68 Ga,App. 233, affirmed 
Fedderwitz v. Lamb, 2’5 S.E.2d 414, 
195 Ga. 691. 

Iowa.—Ryan v. Wilson, 300 N.W. 

707, 712, 231 Iowa -33. 

Kan.— Corpus Juris cited in Baker 
V. Haldeman-Julius, 88 P.2d 1065, 
1068, 149 Kan. 560. 

Mo.—Corpus Juris cited in Warren 

V. Pulitzer Pub. Co., ^iS S.W.2d 
404, 413, 336 Mo. 184. 

S.O.—^Bell V. Bank of Abbeville, 3-8 
•S.B.2d 641, 20-8 S.C. 490. 

Tenn.— Corpus Juris cited in Rob¬ 
erts V. Parker, 299 S.W. 779, 156 
Tenn. 82—Cooley v. Galyon, 70 S. 

W. 607, 109 Tenn. 1, 97 Am.S.R. 
823, 60 L.R.A. 139. 

36 C.J. p 1240 note ‘16. 

Existence and effect of malice gen¬ 
erally see infra § 100. 

Particular communications abso¬ 
lutely privileged see infra §§ 102- 
105. 

89. U.S.—White v. Nicholls, D.C., 3 
How. 266, 11 L.Ed. '591. 

•36 C.J. p 1239 note 12. 

90. Kan.— Carpus Juris cited in 
Baker v. Haldeman-Julius, 88 P. 
2d 1065, 1068, 149 Kan. 560. 

N.Y.—Hastings v. Lusk, 22 Wend. 

410, -34 Am.D. ‘330. 

36 C.J. p 1239 note 13. 

91. Ill.—^Krumm v. Bruknes, 255 
IlLApp. '503. 


Iowa.—^Ryan v. Wilson, 300 N.W. 
707, 231 Iowa 33—^Nichols v. Eat¬ 
on, 81 N.W. 792, 110 Iowa 509, 80 
Am.S.R. 319, 47 L.R.A. 483. 

Mo.—Laun v. Union Electric Co. of 
Missouri, 166 S.W.2d 1065, 350 Mo. 
*572, 144 A.L.R. 622. 

N.Y.—Cohalan v. New York World- 
Telegram Corporation, 16 N.Y.S. 
2d 706, 172 Misc. 1061. 

N.C.—Ramsey v. Cheek, ‘13 S.E. 775, 
109 N.C. 270. 

Okl.—Craig v. Wright, 76 P.2d 248, 
182 Okl. 68. 

S.C.—Bell V. Bank of Abbeville, .3*8 
S.E.2d 641, 208 S.C. 490. 

Tex.—Reagan v. Guardian Life Ins. 

Co., 166 S.W.2d 909, 140 Tex. 105. 
Utah.—^Williams v. Standard-Exam¬ 
iner Pub. Co., 27 P.2d 1, -83 Utah 
31. 

W.Va —Swearingen v. Parkersburg 
Sentinel Co.. 26 S.E.2d 209, 125 W. 
Va. 731. 

92. La.—Oakes v. Walther, 154 So. 
26, 179 La. 365. 

Mo. — Corpus Juris quoted in Lee v. 
W. E. Fuetterer Battery & Sup¬ 
plies Co., 23 SW.2d 45. 60, 323 
Mo. 1204. 

36 C.J. p 1241 note 27%. 

93. U.S.— Corpus Juris quoted in 
Swift & Co. V. Gray, C.C.A-Cal., 
101 F.2d 97$, 9'80. 

Mich.—Bolton v. Walker, 164 N.W. 
420, 197 Mich. 699, Ann.Cas.l918C 
1007. 

Mo,— Corpus Juris cited in Perdue v. 
Montgomery Ward & Co., 107 S. 
W;2d 12, 14, 341 Mo. 252— Carpus 
Juris quoted in Lee v. W. E. Fuet¬ 
terer Battery & Supplies Co., 23 
S.W.2d 45, 60, 323 Mo. 1204— Cor¬ 
pus Juris quoted in Reese v. iFife, 
279 S.W. 415, 42’5— Corpus Juris 
quoted in Gust v, Montgomery 
Ward & Co., 80 S.W.2d 286, 290, 
229 Mo.App. 371. 
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a duty, public, personal, or private, either legal, ju¬ 
dicial, political, moral, or social, made to a per¬ 
son having a corresponding interest or duty.^^ 
Briefly stated, a qualifiedly privileged communica¬ 
tion is a defamatory communication made on what 
is called an occasion of privilege without actual 


malice,^5 and as to such communications there is 
no civil liability,regardless of whether or not the 
communication is libelous per se or libelous per 
quod.^*^ The fact that a publication is qualifiedly 
privileged does not change the actionable quality 
of the words published,®® although, as discussed in- 


91. tJ S.—Corpus Juris quoted in 
Swift & Co. V. Gray, C.C.A Cal, 
101 P.2d 976, 9'80—Corpus Juris 
cited in Stroud v. Hams, C.C.A 
Ark., 5 F.2d 26. 29. 

Ky.—Corpus Juris quoted in Louis¬ 
ville Times Co. v. Lyttle, 77 S.W. 
2d 432, 436, 257 Ky. 132--Miller v. 
Howe, 63 S.W.2d 938, 245 Ky. 568 
—Corpus Juris quoted in Thomp¬ 
son V. Bridges, 273 S.W. 629, S30, 
209 Ky. 710. 

La.—Corpus Juris dted in Bernstein 
V. Commercial Nat. Bank, 108 So. 
117, 126, 161 La. '38. 

Mo,—Corpus Juris cited in Laun v. 
Union Electric Co. of Missouri, 
166 S.W.2d 1065, 10?3, -350 Mo. 672, 
144 A.L.R. 622—Corpus Juris 

quoted in Perdue v. Montgomery 
Ward & Co, 107 S.W.2d 12. 14, 341 
Mo. 252—Corpus Juris cited in 
Fisher v. Myers, 100 S.W.2d '661, 
567, 339 Mo. 1196—Corpus Juris 
quoted in Lee v. W. B. Puetterer 
Battery & Supplies Co., 23 S.W. 
2d 45, 60, 323 Mo. 1204—<?orpus 
Juris quoted in Reese v. Fife, 279 
S.W. 41*5, 425—Corpus Juris quot¬ 
ed in Gust V. Montgomery Ward & 
Co., SO S.W.2d 286, 290, 229 Mo. 
App. 371. 

Okl.—-Corpus Juris cited in Ham¬ 
mett V. Hunter, 117 P.2d 611, 61’3, 
189 Okl. 455. 

Tex.—Corpus Juris cited in Tyler 
Commercial College v. Ojattimore, 
12 S,W.2d 680, 682, reversed on 
other grounds Lattimore v, Tyler 
Commercial College, Com.App., 24 
S.W.2d 361. 

W.Va.—Corpus Juris cited in Rig- 
ney v. W. R. Keesee & Co., 139 S. 
B. 650. 651, 104 W.Va. 168, '54 A. 
L.R. 1139. 

Wyo.—Corpus Juris cited in Sylves¬ 
ter v. Armstrong, 84 P.2d 729, 732, 
53 Wyo. 3'82. 

By and to whom made see infra S 
92. 

Duty or interest, and belief in exist¬ 
ence thereof see infra § 91. 

Existence and effect of malice see 
Infra § 100. 

Falsity of communication see infra 
§ 99. 

Subject matter of communication 
see infra § 90. 

Similar definitloiis 

U.S.—Kroger Grocery & Baking Co. 

V. Tount, C.C.A.MO., 66 P.2d 700, 
702, 92 A.L.R. 1166—Walgreen Co. 
V. Cochran, C,C.A.Mo,. 61 F.2d 357, 
3‘59—^Montgomery Ward & Co. v. 
Watson, C.C.A.W.Va., 55 F.2d 184, 
187—^Hager v. Hanover Fire Ins. 


Co. of N. T., D.C.MO., 64 P.Supp 
949, '952. 

Ga.—Cochran v. Sears, Roebuck & 
Co., 34 SE;2d 296, 299, 72 Ga.App. 
4‘58—Ivester v. Coe, 127 S.E. 790, 
791, 33 GaApp. 620. 

Ill.—Cook V. Bast Shore Newspa¬ 
pers, 64 NE.2d 7-51, '327 Ill.App. 
559—^Krumin v. Bruknes, 235 Ill. 
App. 503, 607. 

Ky.—Wolff V. Benovitz, 192 S.W.2d 
730, 733, 301 Ky. 661—^Bonham v. 
Dotson, 288 S.W. 297, 299, 216 Ky. 
660. 

La.—Walsh v. Bertel, 176 So. 605, 
609, 187 La. 877—Oakes v. Walth- 
er. r54 So. 26, 27, 179 La. 365. 
Minn.—^Hansen v. Hansen, 148 N.W. 
457, 126 Minn. 426, L.R.A.1915A 
104. 

Miss.—^Louisiana Oil Corporation v. 
Renno, 1'57 So. 705, 70-8, 173 Miss. 
609, 98 A.L.R. 1296—Grantham v. 
Wilkes, 100 So. 673, 135 Miss. 777. 
Mo.—Sitts V. Daniel, App., 284 S.W. 
857, '861. 

Mont.—GrhBHn v. Opinion Pub. Co., 
13'8 P2d 580, 681, 114 Mont. 502. 
Neb.—^Peterson v. Cleaver, 181 N. 

W. 187, 189, 105 Neb. 438, 15 A.L. 

R. 447. 

N.J.—^Llcciardi v. Molnar, 44 A.2d 
653, 65'5, 23 N.J.Misc. 361. 

N.T.—^Loewinthan v. (LeVine, 60 N. 
T.S.2d 433, 486, 270 App.Div. 612— 
Metropolitan Life Ins. Co, v. 
Knickerbocker Broadcasting Co., 
16 N.T.S.2d 183, 172 Misc. 811— 
Lubliner v. Reinlib, 62 N.Y S.2d 
212, 213. 

Ohio.—Meyer v. Parr, 37 N.B.2d 637, 
641, 69 Ohio App. 344. 

Okl.—^Holway v. World Pub. Co., 44 
P.2d 881, 889, 171 Okl. 306. 

Pa.—Williams v. Kroger Grocery & 
Baking Co., 10 A.2d 8, 337 Pa. 17. 
S.O.—Kirby v. Gulf Refining Co., 175 

S. E. '535, 587. 173 S.C. 224. 

S.D.—^Parr v, Warren-Lamb Lumber 
Co.. 2'36 N.W. 291, 58 S.D. 389. 
Tenn.—Cooley v. Galyon, 70 S.W. 
607, 609, 109 Tenn. 1. 97 Am.S.R. 
823, 60 LR.A. 139. 

Tex.—Cooksey v. McGuire, Civ.App., 
146 S.W;2d -480, 482—Flowers v. 
■Smith, Civ.App., 80 S.W.2d 392, 
393—George Knapp & Co. v. 
Campbell, 36 S.W. 765. 767, 14 Tex. 
Civ.App. 199. ^ 

W.Va.—^Parker v. Appalachian Elec¬ 
tric Power Co., 30 S.B.2d 1, 4, 126 
W.Va. 666. 

Privileged commuuica'tioiis euumer. 
ated iu statute held conditionally 
privileged 

Ga.—^Fedderwitz v Lamb, 25 S.E. 
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2d 414, 195 Ga. 691—^Lamb v. Fed- 
derwitz, 33 S.E. 2d '839, 72 Ga.App. 
406. 

95. U.S.—Corpus Juris quoted in 
Swift & Co. V. Gray, C.C,A.Cal., 
101 P.2d 976, 980. 

Ala.—Corpus Juris cited in Adams 
V. Alabama Lime & Stone Corpo¬ 
ration, 142 So. 424, 426, 22*5 Ala. 
174. 

■Conn.—^Ely v. Mason, 115 A. 479. 97 
Conn. 38. 

Mo.—Corpus Juris quoted in Perdue 

V. Montgomery Ward & Co., 107 
SW.2d 12, '341 Mo. 252—Corpus 
Juris quoted in Fisher v. Myers, 
100 S.W.2d 551, 566. 339 Mo. 1196 
—Corpus Juris quoted in Lee v 

W. B. Fuetterer Battery & Sup¬ 
plies Co., 23 S.W.2d 45, 60. 323 Mo. 
1204. 

Or.—Corpus Juris cited In Kilgore 
V. Koen, 288 P. 192, 194, 133 Or. 1. 

96. U.S.—New York & Porto Rico 
S. S. Co. V. Garcia, C.C.A.Puerto 
Rico, 16 F.2d 734. 

Fla.—Leonard v. Wilson, i8 So.2d 12, 
1'50 Fla. '503. 

Ky.—Wolff V. Benovitz, 192 S.W.2d 
730, 301 Ky. 661. 

Mich.—Smuck v. Terlecky, 209 N.W. 

814, 236 Mich. 568. 

Miss—Missouri Pac. Transp. Co. v. 

Beard, 176 So. 156, 179 Miss. 764. 
Mo.—Corpus Juris quoted In Perdue 
V. Montgomery Ward & Co., 107 
S.W.2d 12, 14, 341 Mo. 262—Cor¬ 
pus Juris quoted in Fisher v. My¬ 
ers, 100 SW.2d 651, 566, 339 Mo. 
1196—Corpus Juris quoted lu Lee 
V. W. E. Puetterer Battery & Sup¬ 
plies Co., 23 S.W.'2d 45, 60, 323 
Mo. 1204. 

Mont.—Griffin v. Opinion Pub. Co, 
138 P;2d 580, 114 Mont. 502. 

N.Y.—Cohalan v. New York World- 
Telegram Corporation, 16 N.Y.S.2d 
706, 172 Misc. 1061. 

Or.—Corpus Juris cited in Kilgore 
V. Koen, 288 P. 192, 194, 133 Or. 1. 
Va.-^Pederal Land Bank of Balti¬ 
more V. Birchfield, .3 S.E.2d 405, 
173 Va 200—Peoples Life Ins. Co. 
of Washington, D. C. v. Talley, 
186 S.E. 42, 166 Va. 464—Powell v. 
Young, 145 S.E. 731, ISl Va. 98'5. 
W.Va—^Parker v. Appalachian Elec¬ 
tric Power Co., 30 S.E.2d 1. 126 W. 
Va 666. 

36 C.J. p 1241 note 37. 

97. Miss.—^Missouri Pac. Transp. 
•Co. V. Beard, 176 So. 156, 179 Miss. 
764. 

98. Ky.—^McCIintock r, McClure, 
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fra § 101, it relieves the publication from the pre¬ 
sumption of malice otherwise attendant. Plaintiff 
is entitled to recover actual damages, even though 
a part of the publication is privileged, if the whole 
publication is defamatory per se.^^ 

I 90. -Extent and Limits in General 

In the case of communications qualifiediy privileged, 
there must be both an occasion of priviiege and the use 


of that occasion in good faith; and whether the priv¬ 
ilege Is available as a defense may depend on all the 
circumstances of the particular case. 

In cases of qualifiediy privileged communications 
the law requires both an occasion of privilege^ 
and the use of that occasion in good faith.2 Wheth¬ 
er the privilege is available as a defense may de¬ 
pend on the circumstances of the particular case,^ 
the situation of the parties,^ the persons to whom,^ 
the circumstances under which,® and the manner in 


1-88 S.W. i867, 171 Ky. 714, Ann. 
.Cas.l918B 96. 

Objectionable cbjaracter of pnblica- 

tiOZL 

‘‘Qualified .prlvilegre’* sug-grests that 
publication Is objectionable and 
would be actionable but for pecu¬ 
liar conditions under which it was 
made.—Powell v. Young-, 144 S.B. 
624, 151 Va. 985. reheard 146 S.B. 
731, 151 Va. 98‘5. 

99. Tex.—^Houston Chronicle Pub. 
Co. V. Bowen, Civ.App., 182 S.W. 
61. 

l. Fla.— Corpus Juris quoted in 
ILeonard v. Wilson, 8 So.2d 12, 13, 
150 Fla. 503. 

Ga.—Cochran v. Sears, Roebuck & 
Co„ 34 S.E.2d 296, 72 Ga.App. 458 
—Ivins V. Louisville & N. R. Co., 
141 S.B. 423, 37 Ga.App. 684— 
Ivester v. Coe, 127 S.B. 790, ,33 Ga. 
App. 620. 

m. —Cook V. East Shore Newspa¬ 
pers, -64 N.E.2d 7-51, '327 Ill.App. 
559. 

Miss.—Montg-omery Ward & Co. v. 

Skinner, 25 So.2d 572. 

Pa.—Williams v. Kroger Grocery & 
Baking Co., 1 A.2d 495, 133 Pa. 
Super. 1, affirmed 10 A.2d 3, 337 
Pa 17. 

S.C.—Bell V. Bank of Abbeville, 38 
SJE3.2d ‘641, 20*8 S.C. 490—Corpus 
Juris cited In Fitchette v. Sumter 
Hardwood Co., 142 S.B. 828, 834, 
145 S.C. 53. 

Va.—^Rosenberg v. Mason, 160 S.B. 
190, 157 Va 215. 

Wash.— Corpus Juris cited in Mc¬ 
Clure V. Stretch, 147 P.2d 935, 939, 
20 Wash.2d 460. 

*36 C.J. p 1242 note 41. 

What constitutes privileged occasion 
see supra § 87 c. 

a. U.S.—Swift & Co. V. Gray, C.C.A. 
Cal., 101 F.2d 976. 

Ala.—^Ripps V. Herrington, 1 So.‘2d 
•899, 241 Ala 209. 

Colo.—^Radovich v. Douglas, 26'8 P. 
676, 84 Colo. 149. 

Sla—Corpus Juris quoted in Leon¬ 
ard V. Wilson, 8 So.2d 12, 13, 150 
Fla 50'3. 

GarrCochran v. Sears, Roebuck & 
Co., 34 S.E.2d 296, 72 GaApp. 458 
—^Lamb v. Fedderwitz, 30 S.B.2d 
436, 71 GaApp. 249—Ivins v. 

Louisville & N. R. Co., 141 S.B 
423, 37 GaApp. 684—^Adams v. 
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Scribner, 135 S.B. 110, 36 GaApp. 
15. 

Ky.—Johnson v. Langley, 57 S.W.2d 
21, 247 Ky. 387—Miller v. Howe. 
53 S,W.2d 938, 245 Ky. 568. 

La.—Bernstein v. Commercial Nat. 
Bank, 108 So. 117, 161 La 38— 
Simms v. Clark, App., 194 So. 123. 
Mich.—Fortney v. Stephan, 213 N. 
W. 172, 237 Mich. 603, rehearing 
denied 214 N.W. 957. 239 Mich. 
499—Smuck v. Terlecky, 209 N.W. 
■814, 235 Mich. 568. 

Minn.—^Friedell v. Blakely Printing 
Co, 203 N.W. 974, 163 Minn. 226. 
Miss.—Montgomery Ward & Co. v. 

Skinner, 25 So.2d 572 
Mo.—Laun v. Union Electric Co. of 
Missouri. 166 S.W.2d 1065, 350 Mo. 
572, 144 A.L.R. 622—State ex rel. 
2rorn V. Cox, 298 S.W. 837, ‘318 Mo. 
112—^Lonergan v. Love, 150 S.W. 
2d 534, 225 Mo.App. 1066. 

N.Y.—Nunan v. Bullman, 12 N.Y.S. 
2d 51, 256 AppDiv. 741—Kaplan v. 
Gawron, 66 N.Y.S 2d 63—Lubliner 

V. Reinlib. 62 N.Y.S.2d 212. 

N C.—Ramsey v. Cheek, 13 S.B. 775, 
109 N.C, 270. 

Pa.—Williams v. Kroger Grocery & 
Baking Co., 1 A.2d 495, 133 Pa.Su¬ 
per. 1. affirmed 10 A.2d !8, 337 Pa 
17. 

S.C.—Bell V. Bank of Abbeville, 38 
S.E.2d 641, 208 S.C. 490—Corpus * 
Juris cited iu Fitchette v. Sumter 
Hardwood Co., 142 S.B. 828, 834, 
145 SC. 53. 

Tenn.—Travis v. Bacherig, 7 Tenn. 
App. 638. 

Tex.—^Perry Bros. Variety Stores v. 
Layton, Civ.App., 7 S.W. 2d 190, 
certified question answered 25 S. 

W. 2d '310, 119 Tex. 130, conformed 
to and reheard, Civ.App, 32 S.W. 
2’d 863—^Koehler v. Sircovlch, Civ. 
App., 269 S.W. 812. 

Va.—Rosenberg v. Mason, 160 -S-E. 
190. 157 Va. 215. 

Wash.—Corpus Juris cited in Mc¬ 
Clure V. Stretch, 147 P.2d 935, 
939, 20 Wash.2d 460. 

36 C.J. p 1219 note 90. 

Existence and effect of malice gen¬ 
erally see infra § 100. 

Advice of counsel 

Acting in good faith on advice of 
counsel is defense for malicious 
slander, if prosecutor fully and fair¬ 
ly disclosed to attorney all facts 
bearing on plaintiff’s guilt or inno- 
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cence which he knew, or could have 
known by reasonable inquiry.—^At¬ 
lantic Coast Line R. Co. v. Ward, 
109 So. 452, 92 Fla. 525. 

Indirect and wrong motive 

Defendant in a slander action is 
not entitled to the protection of 
qualified privilege if he uses the oc¬ 
casion for some indirect and wrong 
motive.—Boehm v. Western Leather 
Clothing Co., Mo.App., 161 S.W,2d 
'710. 

3. Iowa.—^Nichols v. Eaton, 81 N. 
W. 792, 110 Iowa '509, SO Am.S.R. 
319, 47 D.R.A. 483. 

N.J.—Hartley v. Newark Morning 
Ledger Co., 46 A.2d 777. 134 N.J. 
Law 217—Licciardi v. Molnar, 44 
A.2d 653, 23 NJ.Misc. '361. 

Pa.—^Williams v. Kroger Grocery 8c 
Baking Co., 1 A.2d 495, 133 Pa. 
Super. 1, affirmed 10 A 2d 8, 337 
Pa. 17. 

36 C J. p 1242 note 43. 

Particular communications see in¬ 
fra §§ 106-120. 

4. Fla.—Corpus Juris quoted in 
Leonard v. Wilson, S So.2d 12, 13, 
150 Fla. 503. 

N.J.—Hartley v. Newark Morning 
Ledger Co., 46 A.2d 777, 134 N.J. 
Law 217—^Licciardi v. Alolnar, 44 
A.2d 653, 23 N.J.Misc. 361. 

1 36 C.J. p 1242 note 44. 

5. Fla —Corpus Juris quoted in 
Leonard v. Wilson, 8 So.2d 12, 13, 
150 Fla. 503. 

Iowa.—^Nichols v. Eaton, 81 N.W. 
792, 110 Iowa 509, -80 Am.S R. 319, 
47 L.R.A. 483. 

N.J.—Hartley v. Newark Morning 
Ledger Co.. 46 A.2d 777, 134 NJ 
Law 217—King v. Patterson, 9 A. 
'705, 49 N.J.Law 417, 60 Am.R. 622 
—iLicciardi v. Molnar, 44 A.2d 653, 
23 N.J.Misc. 361. 

By and to whom made generally see 
infra § 92. 

Excessive publication see infra § 
97. 

6. Fla.—iCorpus Juris quoted in 
Leonard v. Wilson, 8 So.2d 12, 13, 
150 Fla. 503. 

N.J.—^Hartley v. Newark Morning 
Ledger Co., 46 A.2d 777, 134 N.J. 
Law 217—Licciardi v. Molnar, 44 
A-2d 653, 23 N.J.Misc. 361. 

Pa.—Williams v.- Kroger Grocery & 
Baking Co., 1 A.2d 495, 133 Pa. 
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§ 90 

which,the communication is made. A publica¬ 
tion which in one case may be privileged, in anoth¬ 
er may not be.^ 

While ordinarily the question of privilege is de¬ 
termined by the occasion,^ that is, from the ex¬ 
trinsic situation^*! and not the language used,^^ 
and hence, one may be privileged in imputing to 
another the commission of a crime,^^ it has been 
held that the occasion is but one of the elements 
necessary to establish privilege,and the priv¬ 
ilege may depend not only on the occasion that 
calls forth the publication^^ but also on the char¬ 
acter of the communication itself.^^ In determin¬ 
ing the question, the court must view the situa¬ 


tion as it appeared to the person making the al¬ 
leged defamatory statements at the time thereof.i6 

Subject matter; strangers. A communication 
must be published in connection with, and rele¬ 
vant and germane to, some matter involving the 
interest or duty.^7 Notwithstanding the existence 
of a privileged occasion between the parties to a 
communication, an irrelevant defamatory state¬ 
ment concerning a third person having no connec¬ 
tion whatever with the occasion is not privileged 
but where a defamatory charge against a third per¬ 
son is inseparably connected with a privileged com¬ 
munication concerning another it will be protected 
by the privilege.!^ 


Super. 1, affirmed 10 A.2d S, 337 
Pa. 17. 

36 C.J. p 1242 note 46. 

Necessity of duty or interest see in¬ 
fra § 91. 

7. Fla. —Corpus Juris quoted in 
Leonard v. Wilson, iS So.2d 12, 13, 
150 Fla. 50-3. 

Miss.—^Montgomery Ward & Co. v. 

Skinner, 25 So.2d ’572. 

*N.J.—^Hartley v. Newark Morning 
Ledger Co., 46 A.2d 777, 134 N.J. 
Law 217—^King v. Patterson, 9 A. 
705. 49 N.J.Law 417, -60 Am.R. 622 
—^Licciardi v. Molnar, 44 A.2d 653, 
‘23 N.J.Misc. 361. 

Pa.—Williams v. Kroger Grocery & 
Baking Co., 1 A.2d 495, 133 Pa, 
Super. 1, affirmed 10 A.2d 8, 337 
Pa. 17. 

8. Iowa.—Nichols v. Eaton, 81 N. 
W. 792, 110 Iowa *509, 80 Am.S.R. 
319, 47 L.R.A. 483. 

N.L—King V. Patterson, 9 A. 705, 
49 N.J.Law 417, 60 Am.R. 622. 

9. Fla. —Corpus Juris (quoted in 
Leonard v. Wilson, 8 So.2d 12, 13, 
150 Fla. 603. 

N.T.—^Hoeppner v. Dunkirk Printing 
Co., 2.3'7 N.T.S. 123, 227 App.Div. 
130, affiLrmed in part and reversed 
in part on other grounds 172 N,E. 
139, 254 N.T. 9'5, 72 A.L.R. ‘913. 

36 C.J. p 1242 note 49. 

10. Mich,—Bowerman v. Detroit 
Free Press, 2*83 N.W. 642, 287 
Mich. 443, 120 A.L.R. 1230. 

11. Fla.— Corpus Juris (luoted in 
Leonard v. Wilson, -8 So.2d 12, 13, 
lo 0 P^la. 503. 

•36 C.J. p 1242 note 50. 

12 . TJ.S.—^Kroger Grocery & Baking 
Co. V. Tjount, C.C.A.MO., 66 F.2d 
700, 92 A.L.R. 1166—^Montgomery 
Ward & Co. v. Watson, C.C.A.W. 
Va., ’55 F.2d 184. 

Fla.—Corpus Juris quoted in Leon¬ 
ard V. Wilson, 8 «So.2d 12, 1‘3, 160 
Fla. 503. 

Me.—^Parker v. Elirkpatrick, 126 A. 
825, 124 Me. 181. 

Mich.—^Johnshn v. Gerasimos, 226 N. 
W. 636, 247 Mich. 248—Fortney v. 


Stephan, 213 N.W. 172, 237 Mich. 
603, rehearing denied 214 N.W. 
957, 239 Mich. 499. 

Miss.—Willis V. MoCarty-Holman 
Co., 193 So. -337, 187 Miss. 381— 
Reliance Mfg. Co. v. Graham, 179 
So. '341, 181 Miss. '549—Scott-Burr 
Stores Corporation v. Edgar, 177 
So. 766, 181 Miss. 486—^Louisiana 
Oil Corporation v. Renno, 167 So. 
70'5, 173 Miss. 609, 98 A.L.R. 1296. 
Mo.—Corpus Juris cited in Perdue 

V. Montgomery Ward & Qo., 107 -S. 

W. 2d 12, 14, .341 Mo. 252-^ust v. 
Montgomery Ward & Co., 80 S.W. 
2d 286, 229 Mo.App. 371—Butler v. 
Fre 3 nnan, 260 S.W. *623, 216 Mo. 
App. 636. 

Neb.—Hall v. Rice, 223 N.W. 4, 117 
Neb. '813, 7'8 A.L.R. 1421. 

N.H.—^Slocinski v. Radwan, 144 A. 

787, 83 N.H. SOI, 63 A.L.R. 543. 
S.D.—^Parr v. Warren-Lamb Lumber 
Co., 236 N.W. ‘291, 68 S D. '389— 
Ross V. Ward, .86 N.W. 182, 14 S. 
D. 240, 86 Am.S.R. 746. 

Tex.—^National Standard Life Ins. 
Co. V. Billington, Civ.App., 89 S. 
W.2d 491—^First Texas Prudential 
Ins. Co. V. Moreland, Civ.App., 55 
S.W.2d 616, error dismissed. 

Wis.—^Johnson v. Rudolph Wurlitzer 
Co., 222 N.W. 451, 197 Wis. 4’32. 

36 CJ. p 1242 note SI. 
Communications In furtherance of 
criminal prosecution as qualifiedly 
privileged generally see infra $ 
114. 

13. Pa.—Diamond v. Krasnow, 7 A. 
2d 65, 136 Pa.Super. 68—^Williams 
V. Kroger Grocery & Baking Co., 1 
A.2d 495, 133 Pa.Super, 1, affirmed 
10 A.2d 8. 837 Pa. 17. 

Id. D.'C. — Norfolk & Washington 
Steamboat Co. v, Davis, 12 App.D. 
C. 306, 328. 

Fla.—Corpus Juris quoted la Leon¬ 
ard V. Wilson, 8 fSo.2d 12, 13, 150 
Fla. S03. 

Mo.—Conrad v. Allis-Chalmers Mfg. 
Co., 73 •S.W.2d 438, 2‘28 Mo.App. 
1817. 

Pa.—Williams v. Kroger Grocery & 
Baking Co., 1 A.2d 495, 133 Pa. 
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•Super. 1, affirmed 10 A.2d 8, 337 
Pa. 17. 

15. Fla.— Corpus Jdris quoted in 
Leonard v. Wilson, 8 So. 2d 12, 14, 
150 Fla. S03. 

Ga.—Ivins v. Louisville & N. K. Co., 
141 S.B. 42'3, 37 Ga.App. 684. 

Mo.—Conrad v. Allis-Chalmers Mfg. 
Co., 73 S.W.2d 438, 228 Mo.App. 
1817. 

36 C.J. p 1242 note 6.3. 

Coustructloa of laagtuage 
As respects privilege, language 
must be construed in light of ac¬ 
companying statements and in sense 
that ordinary reader would ascribe 
thereto.—Ray v. Times Pub. Co., 
Tex.'Com.App., 12 S.W.2d 16'5. 

16. U.S.—Kroger Grocery & Baking 
Co. V. Tount, C.C.A.MO., 66 F.2d 
700, 92 A.L.R 1166. 

17. U.S.—Campbell v. Willmark 
Service System, C.C.A.Pa., 123 P. 
2d 204—Corrigan v. Macloon, C.C. 
A.Cal., '22 F.2d 520. 

Fla.—Coirpus Juris quoted lu Leon¬ 
ard V. Wilson, 8 !So.2d 12, 14, 160 
Fla. 503. 

Ga.—Cochran v. Sears, Roebuck & 
Co., 34 .S.E.2d 296, 72 Ga.App. 458 
—^Ivins V. ILouisville «& N. R. Co., 
141 S.E. 423, 37 Ga.App. 684. 

Ill.—Cook V. East Shore Newspa¬ 
pers, 64 N.E.2d 751, 327 Ill.App. 
559. 

Mo.—Laun v. Union Electric Co. of 
Missouri, 166 -S.W.2d 106'5, 350 Mo. 
'672, 144 A.L.R. 622—Garey v. 

Jackson, 198 iS.W. 920. 197 Mo. 
App. 217. 

Wyo.—Sylvester v. Armstrong, 84 P. 

2d 729, 53 Wyo. 382. 

Defamatory statements held rele¬ 
vant 

D.C.—National Disabled Soldiers’ 
League v. Haan, 4 F.2d 436, 65 
App.D.C. 243. 

18. Fla.— Corpus Juris quoted in 
Leonard v. Wilson, 8 So.’2d 12, 14, 
150 Fla. 503. 

36 C.J. p 1242 note 59. 

19. Fla.—Corpus Juris quoted la 



53 C.J.S. 

§91- - Duty or Interest, and Belief in 

Existence Thereof 

Qualified privilege rests on the fact of interest or 
duty, and in order to be privileged the communication 
must be by and to one who has a right, duty, or inter- 
est in the subject which, however, may be public, per¬ 
sonal, or private, and either iegal, judicial, political, 
moral, or social. Ordinarily the duty or interest must 
actually exist. 

Qualified privilege rests on the fact of interest 
or duty,20 and if the speaker or publisher of the 
alleged slanderous or libelous words has an inter¬ 


§ 91 

est or duty in the subject matter of the communi¬ 
cation, and the hearer has an interest or duty with 
respect to the subject matter of the communica¬ 
tion, then the doctrine of qualified privilege ap- 
plies.2i In order to be privileged the communica¬ 
tion must be by, and to, one who has a right,22 
duty,2S or interest24 in the subject. If there is 
no duty to perform or no interest the communica¬ 
tion is not privileged however, the communica¬ 
tion may be privileged by reason of either inter¬ 
est or duty.26 
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Leonard v. Wilson, 8 So.2d 12, 14, 
150 Fla. 1503. 

Ga.—^Etchison v. Pergrerson, 15 S.E. 

6'80, ’88 Ga. 620. 

36 C.J. p 12-42 note 60. 

20. N.C.—^Hartsfield v. Harvey C. 
Hines Co., 157 S.E. 16, 200 N.C. 
356. 

Privllegre held “qtiallfied’* and not 
“aTbsolnte” 

When interest or legal or moral 
duty is relied on as basis of an im¬ 
munity in libel action, the privilege 
asserted is “conditional” or “qual¬ 
ified” and is not “absolute.”—^Laun 
V. Union Electric Co. of Missouri, 
166 S.W.2d 1065, 3'50 Mo. ’572, 144 A. 
L.R. 622. 

21. U.S.—Nicholas v. J. J. Newber¬ 
ry Co, C.C.A.Wash., 1'50 F.2d 15. 

Ala.—^Alabama Ride Co. v. Vance, 

178 So. 438, 2’35 Ala. 263. 

Cal.—Emde v. San Joaquin County 
Central Labor Council, 143 P.2d 
20, 23 Cal.2d 146, 150 A.L.R. 916— 
Harris v. Curtis Pub. Co., 121 P. 
2d 761, 49 Cal.App.2d '340—Gunsul 
V. Ray, 4-’5 P.2d 248, 6 Cal.App.2d 
528. 

Colo.—Bereman v. Power Pub. Co., 
27 P2d 749, 9'3 Colo. 581, 92 A.L. 
R. 1024. 

Kan.—^Hess v. Sparks, 24 P. 979, 44 
Kan. 465, 21 Am.S.R. 300. 

Ky.—Tipton V. Rains, 15 S.W.2d 496, 
228 Ky. 677. 

Leu—Oakes v. Walther, 154 So. '26, 

179 La. 365. 

Miss.—Scott-Burr Stores Corpora¬ 
tion V. Edgar, 177 So. 766, 181 
Miss. 486—Missouri Pac. Transp. 
Co. V. Beard, 176 So. 156, 179 Miss. 
764. 

Mo.—^Hancock v. Blackwell, 41 S.W. 
20'5, 139 Mo. 440. 

N.J.—Licciardi v. Molnar, 44 A.'2d 
653, 23 N.J.Misc. 361. 

N.T.—Forsythe v. Durham, 200 N.E. 
674, 270 N.T. 141—^Loewinthan v. 
•LeVine, 60 N.Y.S.2d 4'33, 270 App. 
Div. 512—^Fingerhut v. Weiner, 
263 N.Y.S. 636, 147 Misc. 269— 
Lubliner v. Reinlib, 62 N.Y.S.2d 
212 . 

N.C.—Hartsfield v. Harvey C. Hines 
Co., 1’57 S.E. 16, 200 N.C. >356. 

Pa.—J. Hartman Co. v. Hyman & 


Lieberman. 6 Pa.Dist & Co. 187, 
afllrmed Hartman Co. v. Hyman, 
87 Pa. Super. '353. 

S.C.—Bell V. Bank of Abbeville. 38 
S.E.2d 641, 208 S.C. 490. 

Tex. Cash Drug Store v. Cannon, 
Civ. App., 47 S.W.2d ’861—Tyler 
Commercial College v. Lattimore, 
Civ.App., 12 S.W.2d 680, reversed 
on other grounds Lattimore v. Ty¬ 
ler Commercial College, Com.App., 
24 S.W.2d 361—^Producers* Refin¬ 
ing Co. V. Frazier, Civ.App., 283 S. 
W. 8'80—Garcia v. Sociedad de 
Obreros, Civ.App., 263 S.W. 943. 
Utah.—Williams v. Standard-Exam¬ 
iner Pub. Co., 27 P.2d 1, i83 Utah 
31. 

Va.—Taylor v. Grace, 184 S.E. 211, 
166 Va. 138—Dillard v. gollins, 2*5 
Gratt. 343, *66 Va. 343. 

W.Va.—Parker v. Appalachian Elec¬ 
tric Power Co., 30 S.B.2d 1, 126 W. 
Vsu 666. 

Wis,—^Lehner v. Associated Press, 
254 N.W. 664, 215 Wis. 254. 

22. Fla.—^Briggs v. Brown, 46 So. 
325, 55 Fla. 417, 

By and to whom made generally see 
infra § 92. 

23. Colo.—Radovich v. Douglas, '268 
P. 575. 84 Colo. 149. 

Fla.—Corpus Juris quoted ia Leon¬ 
ard V. Wilson, 8 So.2d 12, 14, 150 
Fla. 503. 

Ky.—^Miller v. Howe, 53 S.W.2d 933, 
245 Ky. 568. 

Miss.—^Louisiana Oil Corporation v. 
Renno, 157 So. 705, 173 Miss. 609, 
98 AL.R. 1296. 

Mo,—^Lonergan v. Love, 150 S.W.2d 
634, 235 Mo.App. 1066. 

N.Y.—^Linhart v. Bohemian Citizens 
Benevolent Soc. of Astoria, 10 N. 
Y.S.2d 941. 

S.C.—Smith V. Smith, 9 S.E.2d 584, 
194 S.C. 247. 

■36 C.J. p 1242 note 64. 

24. Cal.—^People v. Faber, 77 P.2d 
921, 29 Cal.App.2d Supp. 751. 

Colo.—Radovich v. Douglas, 268 P. 
575, 34 Colo. 149, 

Fla—Corpus Juris quoted ia Leon¬ 
ard V. Wilson, 8 So.2d 12, 14, 150 
Fla 503. 

Ky.—Miller v. Howe, 53 S.W.2d 938 
245 Ky. 568. 


Mo.—Lonergan v. Love, 150 S.W.2d 
534, 235 Mo.App. 1066. 

N.Y.—^Kaplan v. Gawron, 66 N.Y.S. 
2d 63—^Linhart v. Bohemian Citi¬ 
zens—Benevolent Soc. of Astoria 
10 N.Y.S.2d 941. 

S.C.—Smith V. Smith, 9 iS.B.2d ‘584, 
194 S.C. 247—Corpus Juris cited 
ia Fitchette v. Sumter Hardwood 
Co., 142 S.E. 1828, 834, 145 S.C. 63. 
36 C.J. p 1243 note 65. 

Particular communications see infra 
§§ 106-120. 

25, Cal.—^Draper v. Heilman Com¬ 
mercial Trust & Savings Bank, 
26‘3 P. 240, 203 Cal. 26. 

Colo.—Radovich v. Douglas, 268 P. 
575, 84 Colo. 149. 

Fla.—Corpus Juris quoted ia Leon¬ 
ard V. Wilson, 8 So.2d 12, 14, 150 
Fla. 503. 

Ga—Ivins v. Louisville & N. R. Co., 
141 S.E. 423, 37 GaApp. 684. 

Cook V. East Shore Newspa¬ 
pers, 64 N.E.2d 751, 327 Ill.App. 
559. 

Miss.—^Montgomery Ward & Co. v. 

Skinner, 25 So.2d 572. 

Mo.—Fisher v. Myers, 100 S.W.2d 
551, 339 Mo. 1196—Eby v. Wilson, 
289 S.W. 639. 315 Mo. 1214, 60 A. 
L.R, 268, followed in Eby v. Wil¬ 
son, 289 S.W. 645, '315 Mo. 1214 
SO AL.R. 268. 

N.J.—^Vail V. Pennsylvania R. Co., 
136 A 425, 103 N.J.Law 213. 

N.Y.—Kaplan v. Gawron, 66 N.Y.S. 
2d 63—^Jacobs v. Herlands, 17 N 
Y.S.2d 711, affirmed 19 NY.S.2d 
770, ‘259 App.Div. 823. 

Ohio.—^Meyer v. Parr, 37 N.E.‘2d 637, 
69 Ohio App. 344. 

S.C.—Corpus Juris cited ia Fitchette 
V. Sumter Hardwood go., 142 S.E. 
•828, 834. 145 S.C. 53. 

36 C-J. p 1243 note 66. 

26. Fla.— Corpus Juris quoted la 
Leonard v. Wilson, 8 So.2d 12, 14, 
150 Fla. 503. 

36 C.J. p 1243 note 67. 

Particular communications: 

In discharge of duty see infra 
112, 113. 

Privileged by interest see infra SS 
110, 115. 
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Nature of duty or interest. The nature of the 
duty or interest may be public,personal,28 or 
private,29 and either legal,so judicial,8i political,S2 
moral,S3 or social.S4 It need not be one having the 
force of a legal obligation ;S5 it may be one of im¬ 
perfect obligation.so The interest may arise out of 
the relationship or status of the parties.S? It has 
been admitted that when the privilege rests simply 


on a moral or social duty there is much uncer¬ 
tainty and difficulty in applying the rules.ss 

Belief in existence of duty or interest. There is 
some authority, mostly in the form of dicta, to the 
effect that bona fide belief in the existence of the 
duty or interest may be sufficient to render the com¬ 
munication privileged ;S9 but in some cases where 
the question has been in issue it has been held that 


27. Fla.—Corpus Juris QLUoted iu 
Leonard v. Wilson, 8 So.2d 12, 14, 
150 Fla. '503. 

Tex.—Rogers v. Industrial Rice 
Mills, -Civ.App., 292 S.W. 944. 

36 C.J. p 1244 note 76. 

28. Fla.—Corpus Juris quoted in 
Leonard v. Wilson, S So 2d 12, 14, 
150 Fla. 503. 

Tex.—Rogers v. Industrial Rice 
Mills, Civ.App., 292 S.W. 944. 

36 C.J. p 1244 note 77. 

29. Fla.—Corpus Juris quoted in 
Leonard v. Wilson, 8 So 2d 12, 14, 
150 Fla. 503. 

Ga.—Cochran v. Sears, Roebuck & 
Co., 34 S.E.2d 296, 72 Ga.App 4'58. 
36 C.J. p 1244 note 78. 

30. Fla.—Corpus Juris quoted in 
Leonard v. Wilson, 8 So.2d 12, 14, 
150 Fla. 503. 

Kan—Ebaugh v. Miller, 274 P. 251, 
127 Kan. 464, rehearing denied 275 
P. 1090, 128 Kan. 3. 

Mo.—Lonergan v. Love, 150 S.W.2d 
-534, 235 Mo.App. 1066. 

N.Y.—Metropolitan Life Ins. Co v. 
Knickerbocker Broadcasting Co, 
15 N.T.S.2d 193, 172 Misc. '811. 

Va.—Chalkley v. Atlantic Coast 
Line R. Co., 143 S.E. 631, 150 Va. 
301. 

36 C.J. p 1244 note 79 

31. Fla —Corpus Juris q.uoted. in 
(Leonard v. Wilson, 8 So.2d 12, 14, 
150 Fla. 503. 

N.C.—^Alexander v. Vann, 104 S.E. 
360, ISO N.C. 1S7. 

32. Fla.—Corpus Juris g.uoted in 
Leonard v. Wilson, '8 So 2d 12, 14, 
150 Fla. '503. 

N* C —^Alexander v. Vann, 104 S.E. 
360, ISO N.C. 187. 

33. U.S.— New York & Porto Rico 
S. S. Co. V. Garcia, C.C.A.Puerto 
Rico, 16 F.2d 734—Hager v. Han¬ 
over Fire Ins. Co. of N. Y., D C. 
Mo., 64 F.'Supp. ’949. 

Ariz—Connor v- Timothy, 33 P.2d 
293, 43 Ariz. 617. 

Colo.—^Bereman v. Power Pub. Co., 
27 P.2d 749, 93 Colo. 581, 92 A.L. 
R. 1024—Radovich v. Douglas, 268 
P. 675, 84 Colo. 149. 

D.C.—Corpus Juris cited in National 
Disabled Soldiers" League v. Haan, 

4 P.2d 436, 441, 55 App.D.C. 243. 

Fla.—Corpus Juris quoted in Leon¬ 
ard V. Wilson, i8 So.2d 12, 14, 150 
Fla. (503. 

Ga.—Cochran v. Sears, Roebuck & 
Co., .34 S.E.2d '296, 72 Ga.APp. 458. 


Kan—Ebaugh v. Miller, 274 P. 261, 
127 Kan. 464, rehearing denied 275 
P. 1090, 128 Kan. *3. 

Ky—Wolff V. Benovitz, 192 S.W.2d 
730, 301 Ky. 661. 

Mo.—State ex rel. Zorn v. Cox, 298 
S.W. '837, ‘318 Mo. 112—Lonergan 
V. Love, I'oO S.W.2d 531, 235 Mo. 
App. 1066. 

N Y —Metropolitan Life Ins. Co. v. 
Knickerbocker Broadcasting Co, 
15 N.YS.2d 193, 172 Misc. 811— 
Lublmer v. Reinlib, 62 N Y.S.2d 
' 212 . 

Tex—Garcia v. -Sociedad de Obreros, 
CivApp, 263 S.W. 943. 

Utah.—^Williams v. Standard-Exam¬ 
iner Pub. -Co., 27 P.2d 1, S3 Utah 
31. 

W.Va —Swearingen v. Parkersburg 
Sentinel Co., 26 S.E.2d 209, 12'5 W. 
Va •7-31. 

36 C J. p 1244 note *82. 

34. Ariz.—Connor v. Timothy, '33 P. 

2d 293. 43 Anz. 617. 

Colo —Bereman v. Power Pub. Co., 
27 P.2d 749, 93 Colo. 581, 92 A.L. 

R. 1024—Radovich v. Douglas, 268 
P. '575, 84 Colo. 149. 

Fla— Corpus Juris quoted in Leon¬ 
ard V. Wilson, 8 So.2d 12, 14, I'oO 
Fla. 503. 

Kan—Ebaugh v. Miller, 274 P. '261, 
127 Kan. 464, rehearing denied 276 
P. 1090, 128 Kan. 3. 

Ky.—^Wolff V. Benovitz, 192 S.W.2d 
730, 301 Ky. 661. 

; Mo —State ex rel. Zorn v. Cox, 298 

S. W. 837, 318 Mo. 112—Lonergan 
V. Love, 150 S.W.2d 634, 235 Mo. 
App. 1066. 

N.Y.—Metropolitan Life Ins Co. v. 
Knickerbocker Broadcasting Co., 
rs N.Y.S.2d 193, 172 Misc. 811— 
Lublmer v. Relnlib, 62 N.Y.S.2d 
212 . 

Tex.—Garcia v. Sociedad de Obreros, 
Civ.App., 263 S.W. 943. 

Utah.—Williams v. Standard-Exam¬ 
iner Pub. Co., 27 P.2d 1, 83 Utah 
•31. 

Va.—Chalkley v. Atlantic Coast (Line 
R Co., '143 S.E, 631, 150 Va. 301. 
W.Va.—Swearingen v. Parkersburg 
Sentinel Co., '26 S.E.2d 209, 125 W 
Va. 731. 

36 C.J. p 1244 note 8'3. 

35. US.—New York & Porto Rico 
S. -S. Co. V. Garcia, C.C.A.Puerto 
Rico, 16 F2d 734—Hager v. Han¬ 
over Fire Ins. Co. of N. Y., D.C. 
Mo., 64 F.Supp. 949. 
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Anz—^Connor v. Timothy, 33 P2d 
293, 43 Anz. 517. 

Colo.—Bereman v. Power Pub Co 
27 P.2d 749, 93 Colo. 581, 92 A.L 

R. 1024—Radovich v. Douglas, 26S 
P. * 5715 , 84 Colo. 149. 

Fla.—Corpus Juris quoted iu Leon¬ 
ard V. Wilson, 8 So.2d 12, 14. 150 
Fla. 503. 

Ky.—^Wolff V. Benovitz, 192 SW2(i 
730, 301 Ky. 661. 

Mo.—State ex rel. Zom v. Cox, 298 

S. W. S'37, -31,8 Mo. 112. 

N.Y—Lublmer v. Reinlib, 6’2 N.TS 
2d 212. 

S.C —Fitchette v. Sumter Hardwood 
Co., 142 S.E. 828, 145 'S.C. 53. 

Garcia v. Sociedad de Obreros, 
Civ.App ,263 S.W, 943. 

Utah.—^Williams v. Standard-Exam¬ 
iner Pub. Co., 27 P.2d 1, «3 Utah 
'31. 

W.Va.—Swearingen v. Parkersburg 
Sentinel Co., 26 S.E.2d 209, 126 W 
Va. 731. 

-36 C.J. p 1244 note 84. 

36. U.-S —Hager v. Hanover iFire 
Ins. Co. of N. Y., D.C.Mo., 64 F. 
Supp. 949. 

Anz.—'Connor v. Timothy, 3’3 P.2d 
293, 43 Ariz. 617. 

Colo.—Bereman v. Power Pub. Co., 
27 p.2d 749, 93 Colo. '581, 92 AL. 

R. 1024—Radovich v. Douglas, '268 
P. 575, 84 Colo. 149. 

Fla.—Corpus Juris quoted iu Leon¬ 
ard V. Wilson, 8 So.2d 12, 14, 150 
Fla. 503. 

Ky.—^WolfC V. Benovitz, 192 iS.W.2d 
730, 301 Ky. 661. 

Mo. — State ex rel. Zorn v. Cox, ’29'8 

S. W. 837, 318 Mo. 112. 

S.C—Fitchette v. Sumter Hardwood 
Co., 142 S.E, '828, 145 S.C. (53. 
Utah.—^Williams v. -Standard-Exam¬ 
iner Pub. Co., 27 P,2d 1, 133 Utah 
31. 

36 C.J. p 12-44 note 8'5. 

37. Fla.—Corpus Juris quoted in 

Leonard v. Wilson, 8 •So.2d 12, 14, 
160 Fla. 50'3. 

36 C.J. p 1244 note 86. 

38. Fla.—Corpus Juris quoted in 

Leonard v. Wilson, 8 So.2d 12, 14, 
160 Fla. 503. 

N.Y.—Byam v. Collins, 19 N.E. 75, 
111 N.Y. 143, 7 Am.S.R. 726, 2 L. 
R.A. 129. 

39. Fla.—Corpus Juris quoted in 

Leonard v. Wilson, 8 iSo.2d 12, 14, 

I 150 Fla. '503. 

I -36 C.J, p 1243 note 69. 
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it is not sufficient that the maker or author had an 
honest and reasonable belief in the existence of 
the interest or duty;40 that is, good faith and 
honest or reasonable belief in the existence of the 
duty or interest is not considered in determining 
whether the particular occasion is a privileged 
one.^l The duty or interest on which the priv¬ 
ilege is founded must actually exist ;42 the priv¬ 
ilege depends, not on what the individual may have 
supposed to be his interest or duty, but on what 
the court decides, as a matter of law, his interest or 
duty to have been.43 

§ 92. - By and to Whom Made 

a. By whom made 
b. To whom made 

a. By Whom Made 

It is a requisite of a qualifiedly privileged communi¬ 
cation that the person making the communication have 
an interest or duty with regard to the subject matter 
thereof. 

Generally speaking, the person making the com¬ 
munication must have an interest or duty with re¬ 
gard to the subject matter thereof,and it has 
generally been held that the belief of defendant 
that there was a duty on his part to make the com¬ 
munication is irrelevant to the question whether 
the occasion is privileged.^S Some decisions ap¬ 
pear to differ from this holding, but they may be 
•explained by distinguishing the question of the 
fact of the existence of the duty from the ques¬ 
tion whether the particular communication comes 
within an existing duty. So they hold that, where 


a communication is made by one having a dut^" to 
perform, and it is made in good faith, in the be¬ 
lief that it comes within the discharge of that 
duty, it is privileged;^® that is, the communica¬ 
tion is qualifiedly privileged where circumstances 
are reasonably believed b\" defendant to exist which 
cast on him the duty of making the communica¬ 
tion. “^7 If ^ defamatory communication is made 
by one having no privilege to make it, he is liable, 
although made to one who is privileged to receive 
it.48 However, the fact that the duty need not be 
a legal one, but, as considered supra § 91, may be 
moral or social, explains the assertions of some 
cases that the privilege may exist, although the 
person making the communication has no duty or 
interest,if the person to whom it is made is priv¬ 
ileged to receive it; such assertions mean no more 
than that the privilege exists although not arising 
out of a legal duty but out of a social or moral 
one.®® So it has been held that it is sufficient if the 
communication is made in the performance of a 
moral or social duty of imperfect obligation which 
defendant honestly believed that he owed.®i 

b. To Whom Made 

In order to make the defense of privilege complete, 
it is not sufficient that the party making the communica- 
tion shall have an Interest in the matter communicated; 
a corresponding interest or duty in the person to whom 
the communication is made is essential. 

In order to make the defense of privilege com¬ 
plete, the publication must be limited to proper per¬ 
sons.®-* It is not sufficient that the party making 
the communication shall have an interest in the 


40. Fla.—Leonard v. Wilson, 8 So 
2d 12, 150 Fla. 503. 

41. Fla.—Leonard v. Wilson, 8 So. 
2d 12. 150 Fla. 503. 

42. Fla.— Corpus Juris quoted in 
Leonard v. Wilson, S So.2d 12, 14, 
I'oO Fla. 503. 

Kan.— Corpus Juris quoted in John¬ 
son V. Hager, 83 P.2d 621, 622, 148 
Kan. 461. 

Mo.—Garey v. Jackson, 193 S.W. 
920, 197 Mo.App. 217. 

43. Fla. —Corpus Juris quoted in 
Leonard v. Wilson, 8 So. 2d 12, 14, 
150 Fla. 503. 

Kan.— Corpus Juris quoted in John¬ 
son V. Hager, 83 P.2d 621, 622, 14'8 
Kan. 461. 

N.C.—Gattis V. Kilgo, 52 S.E. 249, 
140 N.C. 106. 

Privilege as question of law or fact 
see infra § 228. 

44. ir.S.—^^tna Life Ins. Co. v. Mu¬ 
tual Ben. Health & Accident 
Ass’n, C.C.ANeh., 8'2 P.2d 115. 

Colo.—Radovich v. Douglas, 268 P. 
575, 84 Colo. 149. 


D.C.—Corpus Juris cited in Nation¬ 
al Disabled Soldiers’ League v. 
Haan, 4 F.2d 436, 441, '55 App.D. 
C. 243. 

Fla.—'Corpus Juris quoted in Leon¬ 
ard V. Wilson, % So.2d 12, 14, 150 
Fla. 503. 

La—Edwards v. Derrick, 190 So. 

I 571, 193 La. 331. 

Mo—^Fisher v. Myers, 100 iS.W.2d 
551, 339 Mo. 1196—Eby v. Wilson, 
289 S.W. 639, Sl'o Mo. 1214, 50 A 
L.R. 268, followed in Eby v. Wil¬ 
son, 289 S.W. 64*5, 315 Mo. 1214, 50 
A.L.R. 268—Lonergan v. Love, 150 
S W.2d 534, 235 Mo.App. 1066. 

N.J.—^Vail V. Pennsylvania R. Co., 
136 A. 42’5, 103 N.J.Law 213. 

S.C.—Smith V. Smith, 9 S E.2d 584, 
194 SC. 247. 

Tex.—Smith v. Surtees, Civ.App., 
143 'SW.2d 90. 

36 C.J. p 1245 note 88. 

45. Mo.—Garey v. Jackson, 193 S. 
W. 920, 197 Mo.App. 217. 

Belief in existence of duty or inter¬ 
est generally see supra § 91. 
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43. Mo.—Laun v. Union Electric 
! Co. of Missouri, 166 S W 2d 1065, 
350 Mo. 572, 144 A,L.R. 622, 

36 C.J. p 124'5 note 92. 

M.J.—Finkelstein v Geismar. 
106 A. 209, 92 N.J.Law 251. 

48. S.C.—Switzer v, American R 
Express Oo., 112 S.E. 110, 119 S C 
237, 26 A.L.R. -819. 

Excessive publication see infra § 97 

49. Wis.—Rude v. Nass, 48 N.W. 
555, 79 Wis. 321, 24 Am.S R. 717, 

60. Wis.—Rude v. Nass, supra. 

36 C.J. p 1245 note 98, 

51. N.C.—Hudnell v. Eureka Lum¬ 
ber Co., 45 S.E. 532, 133 N.C. 169. 

52. Ga.—Cochran v. Sears, Roebuck 
& Co., 34 S.E.2d 296, 72 Ga.App. 
458—Ivester v. Coe. 127 S.E. 790, 
33 Ga.App. 620. 

Ill.—Cook V. East Shore Newspa¬ 
pers, 64 N.E.2d 751, 327 IlLApip. 
559. 

Miss.—Montgomery Ward & Co. v. 
Skinner, 25 So.2d 572. 
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matter communicated;®^ a corresponding interest 
or duty in the person to whom the communication 
is made is essential.®^ The act of communicating 
defamatory matter to persons with respect to whom 
there is no privilege is an act without legal justifi¬ 
cation or excuse and therefore actionable.®® It has 
generally been held that it is not sufficient that de¬ 
fendant bona fide and reasonably believed that the 
person to whom the communication was made had 
a corresponding interest or duty.®® Mere idle curi¬ 
osity on the part of one to whom slanderous words 
are spoken does not make such party an interested 
party vrithin the general rule.®'^ 

I 93 . - On Information 

The person Inquired of on a privileged occasion must 
be fair to the person making the Inquiry, and if he has 
information it is his duty to give it in answer to the 
inquiry as information, as distinguished from fact, re¬ 
gardless of whether he has investigated it or whether 
he believes it to be true; and the statement that the 
information has come to him, honestly made, is priv¬ 
ileged. 

The person inquired of on a privileged occasion 
must be fair to the person making the inquiry as 
well as to the person as to whom the inquiry is 
made.®* So it has been held that, where he has 
information, whether it has or has not been investi- 
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gated by him,®* it is his duty to state in answer to 
the inquiry that he has the information,giving 
it as information concerning a fact as distinguished 
from a statement of the existence of the fact®i 
The statement that the information has come to 
liim, if honestly made in answer to the inquiry, is 
privileged.®* His privilege does not depend on 
whether he, in good faith, believes the fact or 
whether he ought to have believed the fact or was 
reckless and careless in believing the fact.®* The 
good faith in question is not good faith in believing 
the fact, but good faith in giving the information 
that needs of the privileged occasion call for.®^ 

§ 94. -Answers to Inquiries in General 

A communication made confidentially and In good 
faith in answer to inquiries from one having an inter¬ 
est in the Information sought is prima facie privileged, 
but the privilege does not extend farther than an answer 
to the inquiry, and may be lost by abuse. 

A communication made confidentially and in good 
faith in answer to inquiries from one having an 
interest in the information sought is prima facie 
privileged.®® Indeed it is generally held that every¬ 
one owes it as a duty to his fellow men to state 
what he knows about a person when an inquiry is 
made,®® but the person to whom such inquiry is 


53. D.O.—Bailey v. Holland, 7 App, 
D.O. 184. 

Tex.—West Texas Utilities Co. v. 

Wills, Civ.App., 164 S.W.2d 40'5. 

Ya.—M. Rosenberg & Sons v. Craft, 
29 SE.2d 375, 182 Va. 612, 151 A. 
L.R. 109'5. 

54. U.S.—Swift & Co. V. Gray, C.C. 
A.Cal., 101 F.2d 976. 

D.C.—Corpus Juris cited in National 
Disabled Soldiers’ Deague v. Haan, 
4 F.2d 436, 441, 65 App.DC. 243. 
Fla.—lOorpus Juris quoted iu Leon¬ 
ard V. Wilson, i8 So.2d 12, 14, 150 
Fla. 1503. 

Ga.—^Layson v. Odom, 192 iS.E. 75, 
65 Ga-App. 868—Ivins v. Louis¬ 
ville & N. R. bo., 141 S.E. 423, 37 
Ga-App. 684. 

jytiss.—Gardner v. Standard Oil Co., 
175 So. ‘203, 179 Miss. 176. 

Mo.—Lonergan v. Love, 1'50 S.W.2d 
534, 235 Mo.App. 1066—Atterbury 

V. Brink’s Express Co., App., 90 S. 

W. 2d 807—Sitts v. Daniel, App., 
284 -SW. '857. 

Mont,—^Tucker v. Wallace, 3 P.2d 
404, 90 Mont, -S'oa. 

K.J.—Vail V. Pennsylvania R. Oo., 
136 A. 423, 103 N.J.Law 213. 

Pa.—Williams v. Kroger Grocery & 
Baking Co., 10 A2d 3, 337 Pa. 17. 
S.C.—Smith V, Smith, 9 S.E.2d '584, 
194 S.C. ‘247. 

Tex.—West Texas Utilities Co. v. 

Wills, Civ.App., 164 S.W.2d 405. 
Va.—^M, Rosenberg & Sons v. Craft, 


29 S.E.2d 375, 182 Va. 512, 151 A. 
L.R. 1095. 

36 C.J. p 1246 note 3. 

55. Ga.—Ivins v. Louisville & N. R. 
Co., 141 S.E. 423, 37 GaApp. 684. , 

Ya.—M. Rosenberg & Sons v. Craft, 
29 SE.2d 375, IS‘2 Va. 512, 151 A. 
L.R. 109'5. 

•36 C.J. p 124'5 note 4. 

Exceeding privileg’e see infra § 97. 
Plaintiff’s customers 
Customers of corporation’s truck 
driver to whom representatives of 
corporation made alleged slanderous 
remarks concerning driver who had 
been discharged were not interested 
parties, and hence the remarks were 
not privileged.—'Swift & Co. v. Gray, 
C.C.ACal., 101 F.2d 976. 

56. Mo,—Garey v. Jackson, 193 S. 
W. 920, 197 Mo.App. 217. 

Belief in existence of duty or Inter¬ 
est generally see supra § 91. 

57. U.S. — Swift & Co. V. Gray, C.O. 
A.Cal., 101 P.2d 976. 

58. Mass.—^Doane v. Grew, 107 N. 
E. 620, 220 Mass. 171, L.R.A191I5C 
7'74. Ann.Cas.l917A 3*38. 

In cases of employees see Infra § 
107. 

69. Mass.—^Doane v. Grew, supra. 

60. Mass.—^Doane v. Grew, supra. 

61. Mass.—Doane v. Grew, supra. 

62. Mass.—^Doane v. Grew, supra. 
es. Mass.—^Doane v. Grew, supra. 

150 


64. Mass.—^Doane v. Grew, supra. 

65. Ga.—Cochran v. Sears, Roebuck 
& Co;, 34 S.E. 2d 296, 72 Ga.App. 
458. 

Kan.— Corpus Juris cited in Ebaugh 
V Miller, 274 P. 2‘51, 252, 127 Kan. 
464, rehearing denied 276 P. 1090, 
128 Kan. 3. 

Miss.—New Orleans Great Northern 

R. Co. V. Frazer, 130 So. 493, 158 
Miss. 407. 

Pa.—J. Hartman Co. v. Hyman & 
Lieberman, 6 Pa.Dist. & Co. 187, 
affirmed Hartman Co. v. Hyman, 
87 Pa.Super. 358. 

Tex.—Flowers v. Smith, Civ.App., 80 

S. W.2d ,392—Cash Drug Store v, 
Cannon, Qiv.App., 47 iS.W.2d 861— 
Tyler Commercial College v. Lat- 

‘ timore, Civ.App., 12 S.W.2d 680, 
reversed on other grounds Lattl- 
more v. Tyler Commercial College, 
Com.App., 24 S.W.2d 361. 

•36 C.J. p 1246 note 17. 
Communications regarding em¬ 
ployees or servants see infra § 
107. 

Inquiries as to business dealings see 
infra § 109. 

66. Colo.—Radovich v. Douglas, 268 
P. 57i5, '84 Colo. 149—Melcher v. 
Beeler, 110 P. 181, 48 Colo. 233, 
139 Am.S.R. 273. 

Kan.— iCSorpus Juris cited in Ebaugh 
V. Miller, 274 P. 251, 252, 127 Kan. 
464, rehearing denied 275 P. 1090, 
128 Kan. 3. 

56 aJ. p 1*246 note 18. 
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addressed cannot abuse his privilege in answering 
it.®7 The privilege does not extend further than 
an answer to the inquiry if he knowingly makes 
a false charge against the person inquired about, 
he cannot claim immunity because the charge was 
in response to an inquiry.69 Defamatory words 
do not become privileged merely because they were 
uttered in the strictest confidence by one friend to 
another, and on the most urgent solicitation of the 
latter.70 Jt has been held that the rule is not to be 
invoked where it appears that the inquiry was in¬ 
duced by prior defamatory statements made by de¬ 
fendant.*^^ 

Inquiry by persons interested in plaintiff's be¬ 
half. The rule making communications privileged 
in response to inquiries by interested persons ap¬ 
plies to answers made to inquiries by a person in¬ 
terested in plaintiff's behalf,72 as, for instance, a 
parent,73 brother,74 or brother-in-law.75 


§ 95 

§ 95. -At Request of Person Defamed 

or His Agent 

A publication procured or invited by the plaintiff 
or his authorized agent is privileged, particularly where 
invited and procured for the purpose of making it the 
foundation of an action; but under some circumstances 
a republication or repetition of the defamatory state¬ 
ment is not privileged. 

When no previous publication has been made, the 
publication is, as a general rule, privileged if the 
fact appears that the particular publication under 
consideration was procured or invited by plaintiff75 
or his authorized77 agent,7S and if the answer of 
defendant does not go beyond plaintiffs question ;79 
but a party cannot take advantage of such a situ¬ 
ation in order to gratify his malice, and plaintiff 
may recover even where the publication was in¬ 
vited by him, on proof of express malice on the 
part of defendant.^® An invitation is not involved 
where the publication was not in answer thereto. 
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67. Colo.—^Melcher v. Beeler, 110 P. 
181, 48 Qolo. 233, 139 Am.SB. 273. 

Tex.—Cash Drug Store v. Cannon, 
Civ.A'Pp., 47 S.W.2d 861. 

68. Ky.—Miller v. Howe, 63 S.W.2d 
938, 245 Ky. 568. 

Mo.— Corpus Juris quoted In Reese 

V, Fife, 279 S.W. 415, 425. 

JSr.T.-—Zator v. Buchel, 24‘7 N.Y.S. 

686, 2'31 APp.Div. 334—Okin v. 

Banks, 272 N.T.S. 786, 1'52 Misc. 
55. 

36 C.J. p 1246 note 20. 

69. Colo.—Melcher v. Beeler, 110 P. 
181, 48 Colo. 233, 139 Am'SR. 273. 

Ky.—Felty v. Felty, 175 S.W. 643, 
164 Ky. 35'5. 

*70. Mo.— Corpus Juris quoted In 

Reese v. Fife, 279 S.W. 415, 425. 
Isr.Y.—^Byam v. Collins, 19 N.E. 75, 
111 N.Y. 143, 7 Am.S.R. 726, '2 L. 
R.A. 129. 

'71. Mo.— Corpus Juris quoted in 

Reese v. Fife, 279 S.W. 415, 425. 
36 C.J. p 1246 note 23. 

*72. Ky.— Corpus Juris cited in 

Conner v. Taylor, 26 'S.W.2d 561, 
562, 233 Ky. 706. 

'86 C.J. p 1247 note 3-8. 

73, Iowa.—IliOng v. Peters, 47 Iowa 
2.39. 

Tex.—^Rosenbaum v. Roche, 101 S. 

W. 1164, 46 Tex.Civ.App. 237. 
Communications to relative of plain¬ 
tiff generally see infra § 120. 

'74, Ky.— Corpus Juris cited in 

Conner v. Taylor, 26 S.W.2d 561, 

662, 1233 Ky. 706. 

"75. Ky.— Corpus Juris cited in 

Conner v. Taylor, 26 S.W.2d 561, 
562, 233 Ky. 706. 

•76. D.C.— Corpus Juris cited in 

^National Disabled Soldiers’ 
League v. Haan, 4 F.2d 436, 441, 
'55 App.D.C. 248. 


Mich.—Fortney v. Stephan, 213 K. 
W. 172, 237 Mich. 603, rehearing 
denied 214 N.W. 957, 239 Mich. 
499. 

Miss.—Corpus Juris cited in C. I. T. 
Corporation v. Correro, 6 iSo.2d 
588, 590, 192 Miss. 522—Kroger 
Grocery & Baking Co. v. Harpole, 
166 So. 3315, 175 Miss. 227. 

Ohio.—^Ely v. Borck, 7 Ohio App. 49. 
S.C.—Smith V. Dunlop Tire & Rub¬ 
ber Co., 196 S.E. 174, 186 S.C. 456 
—^Boling V. Clinton Cotton Mills, 
161 S.E. 195, 163 S.C. 13. 

Tex.—Renfro Drug Co. v. Lawson, 
160 S.W.2d '246, 138 Tex. 434, 146 
A.L.R. 732—^Rivers v. Feazell, Civ. 
App., '58 S.W.2d 183. 

Wis.—Ridgeway State Bank v. Bird, 
202 Isr.W. 170, 185 Wis. 418, 37 A. 
L.R. 1343. 

36 C.J. p 1246 note 24. 

Whether plaintiff can recover for 
communications made or Induced 
by himself generally see supra § 
80. 

False charge of theft made 
against plaintiff by defendant in 
presence of defendant’s employee 
was not privileged communication, as 
regards defendant’s liability for 
slander.—Tabet v. Kaufman, Tex. 
Civ.App.. 67 S.W.2d 1072. 

77. N.Y.—Thom V. Moser, 1 Den. 
488. 

78. Ill.—Chaloupfca v. Lacina, 21 N. 
E.2d 909, 301 Ill.App. 173. 

N.Y.—^Nunan v. Bullman, 12 N.Y.S. 

2d 51, 256 App.Div.' 741. 

Tex.—^Renfro Drug Co. v. Lawson, 
160 S.W.2d 246, 138 Tex. 434, 146 
A.L.R. 732. 

36 C.J. p 1246 note 26. 

XTnited States senator as agent 
Where district manager of Unit- 
ted States veterans’ bureau, in an¬ 
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swer to complaints, made report to 
his superior containing matter 
claimed to be defamatory of dis¬ 
abled soldiers* organization, ofldcer 
of which had made complaint, and 
in response to letter from United 
States senator complaining of same 
conduct sent senator copy of such 
report, it was held that senator was 
agent of plaintiff, and had such in¬ 
terest in subject matter and occu¬ 
pied such position that publication 
was qualifiedly, although not abso¬ 
lutely, privileged.—^National Dis¬ 
abled Soldiers’ League v. Haan, 4 F. 
•2d 436, 65 App.D.C. 243. 

79. U.S.—^Middleby v. Effler, Mass., 
118 F. 261, >55 C.C.A. 355. 

Da.—^Dickinson v. Hathaway, 48 So. 

136, 122 La. 644, 21 L.R.A.,N.S., 33. 
Question held not to invite slander 
As respects defendant’s liability 
for slander, plaintiff's inquiry why 
defendant had treated plaintiff with 
so little consideration for space of 
few days was held not invitation to 
defendant to make false charge of 
theft against plaintiff.—Tabet v. 
Kaufman, Tex.Civ.App., 67 S.W. 2d 
1072. 

80. Mich.—^Fortney v. Stephan, 213 
N.W. 172, 237 Mich. 603, rehear¬ 
ing denied 214 N.W. 957, 239 Mich. 
499. 

Miss.—Corpus Juris cited in C. I. T. 
Corporation v. Correro, 6 So. 2d 
688, 590, 192 Miss. 522. 

S.C.—Corpus Juris quoted in Smith 
V. Dunlop Tire & Rubber Co., 196 
S.E. 174, 176, 186 S.C. 4’56. 

36 C.J. p 1246 note 28. 

81. Mich.—^Fortney v. Stephan, 213 
N.W. 172, 237 Mich. 603, rehearing 
denied 214 N.W. 957, 239 Mich. 
499. 
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§ 95 

The rule making publications invited by plaintiff 
privileged is especially true where the publication 
has been invited and procured for the purpose of 
making it the foundation of an action.^^ Slander¬ 
ous words uttered by one concerning another on 
the occasion of the latter seeking a retraction of a 
prior slander are not privileged.^^ 

A republication or repetition of a defamatory 
charge, originally made by defendant, at the in¬ 
stance of, or in answer to, an inquiry by plaintiff, 
in order to ascertain whether defendant made the 
charge, is not privileged,^^ especially where such 
inquiry is made in good faith.So, where a state¬ 
ment made by defendant is susceptible of two mean¬ 
ings, one innocent and the other defamatory, and 
plaintiff in good faith inquires what defendant 
meant, defendant's reply is not privileged as being 
made in answer to plaintiff’s question or procured 
by fraud or contrivance with a view to an action.SB 
However, it seems that, if plaintiff caused the in¬ 
quiry to be made as a trick for the purpose of in¬ 
ducing defendant to repeat the defamation against 
plaintiff, plaintiff cannot make the words thus elicit¬ 
ed a ground of action.S7 if the prior publication 
was privileged, a repetition or republication at the 
express invitation of plaintiff presumably for the 
purpose of laying a foundation for the action is 
also privileged.^s 

§ 96 . -Voluntary Communications 

A voluntary communication made by one having an 
interest or duty In the subject matter thereof to one 
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having a corresponding interest or duty may be priv¬ 
ileged if made in good faith and without malice. 

The authorities are conflicting as to the responsi¬ 
bility of a stranger voluntarily making a com¬ 
munication to another where there is no common 
interest in the subject matter and the interest is 
confined solely to the party receiving the communi- 
cation.ss As a general rule it is not necessary that 
a communication, in order to be privileged, should 
be given in answer to an inquiry.A voluntary 
communication made by one having an interest or 
duty in the subject matter thereof to one having a 
corresponding interest or duty may be privileged 
if made in good faith and without malice.91 It is 
not privileged if no interest or duty exists,92 or if 
not published on a proper occasion,93 and in good 
faith and without malice,^^ and in an honest belief 
in its truth.95 The information must be given to 
one who is reasonably and properly entitled to it^® 

It seems that an answer to a confidential inquiry 
may be privileged, where the same information, if 
volunteered, would be actionable.97 Where the 
privilege rests simply on the moral or social duty 
to make the communication, there has been much 
uncertainty and difficulty' in applying the rule.^^. 
Some cases seem to hold that a communication aris¬ 
ing out of a social or moral duty is not privileged 
if made voluntarily, without request at least it 
seems that, where such duty is relied on to establish 
privilege, and no confidential relation exists, the 
communication should be of great or immediate im¬ 
portance;! there must be a justification in some 


82. Miss.—Corpus Juris cited la 
C. I. T. Corporation v. Oorrero, 6 
So.2d 5S8, 590, 192 Miss. 522. 

S.C.—Smith V. Dunlop Tire & Rub¬ 
ber Co., 196 S.E. 174, 186 S.C. 456 

Wis.—Ridgeway State Bank v. Bird, 
202 K.W. 170, 185 Wis. 418, 37 A. 
L.R. 1343. 

36 C.J. p 1247 note 30. 

83. Tex.—Wharton v. Chunn, 115 S. 
W. 887, 53 Tex.Civ.App. 124. 

84. S.C.—Smith V. Dunlop Tire & 

Rubber Co., 196 S.E. 174, 1-86 S.C. 
456. 

85. S.C,—Smith V. Dunlop Tire & 

Rubber Co., supra. 

36 C.J. p 1247 note 32. 

Republication or repetition of com¬ 
munication generally see infra § 
98. 

86. S.C.—fSmith v. Dunlop Tire & 

Rubber Co., supra. 

87. S.C.—^Boling v. Clinton Cotton 

Infills, 161 S.E 195, 163 S.C. 13. 

Vt.—^Nott V. Stoddard, 38 Vt. 25, 88 
Am.D. 633. 

88. JSr.T. —Stevenson v. Ward, 62 N. I 

, T.S. 717, 48 App.Div. 291. 1 


89. Ky.—Nix V. Caldwell, 81 Ky. 
293, »50 Am.R. 163. 

90. U.S.—^New York & Porto Rico 
S. S. Co. V. Garcia, CC.A.Puerto 
RiCo, 16 P.2d 734. 

Ky.—Miller v. Howe, >53 S.W.2d 938, 
245 Ky. '568. 

36 C.J. p 1247 note 45. 

91. Ky.—^Miller v. Howe, supra. 

36 C J. p 1247 note 46. 

92. Tex —Smith v. Surtees, Civ. 
App , 143 S.W.2d 90. 

36 C.J. p 1247 note 51. 

Duty or interest generally see supra 
§ 91. 

93. Conn—McGarry v. Healey, 62 
A. 671, 7'8 Conn. 365. 

Ky.—Nix V. Caldwell, i81 Ky. 293, 50 
Am.R, 163. 

36 C.J, p 1247 note 52. 

Occasion of privilege as requisite of 
qualifiedly privileged communica¬ 
tion generally see supra § 90. 

94. Tex.—Smith v. Surtees, Civ. 
App., 143 S.W.2d 90. 

36 C.J, p 1247 note 53. 

Existence and effect of malice gen¬ 
erally see .infra § 100. 

152 


Good faith as requisite of qualifiedly 
privileged communication general¬ 
ly see supra § 90. 

95. Conn.—^McGarry v. Healey, 62 
A. 671, 78 Conn. 365. 

Belief m truth as requisite general¬ 
ly see infra § 99. 

96. D.C.—Norfolk & Washington 
Steamboat Co. v. Davis, 12 App.D. 
C. 306, '328. 

36 C.J. p 1247 note 55. 

97. Ind.—Samples v. Carnahan, 61 
N.E. 425, 21 Ind.App. '55. 

Tex.—Rosenbaum v. Roche, 101 S- 
W. 1164, 46 Tex.Civ.App. 237. 

88. Ky.—Nix Y. Caldwell, 81 Ky- 
293, 50 Am.R. 163. 

99. Ky.—Miller v. Howe, 53 S-W.Sd 
938, 245 Ky. 668. 

Tex.—iSmith v. Surtees, Civ.App., 
143 S.W.2d 90—Rosenbaum v 

Roche, 101 S.W. 1164, 46 Tex.Civ. 
App. 237. 

1. Ky.—Miller v. Howe, 53 S.W.24 
938, 245 Ky. 568. 

■36 C.J. p 1247 note 59. 
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pressing emergency.^ A voluntary communication 
inspired by motives of personal gain is not priv- 
ileged.3 The mere friendly relation of the parties 
is insufficient to create a duty that justifies or brings 
3 . voluntary communication within the rule of priv¬ 
ileged communications.^ 

I 97. - Exceeding Privilege 

a. In general 

b. Excessive publication 

a. In (xeneral 

The protection of a qualified privilege may be lost 
by the manner of its exercise, as where the communica¬ 
tion complained of goes beyond what the occasion de¬ 
mands and is unnecessarily defamatory. 


§ 97 

The protection of a qualified privilege may be 
lost by the manner of its exercise,^ although be¬ 
lief in the truth of the charge exists,® The priv¬ 
ilege does not protect any unnecessary defamation,^ 
In order for a communication to be privileged, the 
person making it must be careful to go no further 
than his interests or his duties require.^ Where 
the person exceeds his privilege and the communi¬ 
cation complained of goes beyond what the occa¬ 
sion demands that he should publish, and is unnec¬ 
essarily defamatory of plaintiff, he will not be pro¬ 
tected, and the fact that a duty, a common inter¬ 
est, or a confidential relation existed to a limited 
degree is not a defense,® even though he acted in 


2. DC—Norfolk & Washington 

Steamboat Co. v. Davis, 12 App.D. 
C. 306, 328. 

N.Y.—Byam v. Collins, 19 NE. 75. 
Ill N.Y. 143, 7 Am.S.R. 726, 2 L. 

R. A. 129. 

3. Wis.—Brown v. Vannaman, S'o 
NW. 183, 85 Wis. 4'51, 39 Am.S.R. 
860. 

4. D.C.—Norfolk & Washington 

Steamboat Co. v. Davis, 12 App. 
DC. 306, 328. 

5. Ark.—Corpus Juris q.uotea' in 

Sinclair Refining Qo. v. Fuller, 79 

SW.2d 736, '739, 190 Ark. 426. 

Colo.— Corpus Juris cited in Bear- 
man V. People, 16 P.2d 425, 427, 91 
Colo. 486. 

Fla—McClellan v. L'Engle, 77 So. 
270, 74 Fla. 581. 

Miss —Montgomery Ward & Co. v. 

Skinner, 25 So.2d 572. 

Mo.—Gust V. Montgomery Ward & 
Co, 80 S.W.2d 286, 229 Mo.App. 
371. 

S C.— Corpus Juris quoted in Rowell 
V. Johnson, 170 S E. 151, 153, 170 

S. C. 205— 'Corpus Juris quoted in 
Bosdell V. Dixie Stores Co., 167 
SE. 834, 836, 168 S.C. 520— Corpus 
Juris quoted in Turner v. Mont¬ 
gomery Ward & Co., 163 S.E. 796, 
799, 165 S.C. 253— Corpus Juris 
quoted in Pitchette v. Sumter 
Hardwood Co., 142 iS.E. 828, 834, 
145 S.C. >53. 

Va.—Bowles v. May, 166 S.E. 550, 
159 Va. 419. 

6. Ark.— Corpus Juris quoted in 
Sinclair Refining Co. v. Fuller, 79 
S.W.2d 736, 739, 190 Ark. 426. 

Fla.—McClellan v. iL'Engle, 77 So. 
270, 74 Fla. 581. 

S.C— Corpus Juris quoted in Rowell 
V. Johnson, 170 S.E. 151, 153, 170 
S.C. 205— iCorpus Juris quoted in 
Bosdell V. Dixie Stores Co., 167 S. 
E. 834, 836, 168 »S.C. 5'20— Corpus 
Juris quoted in Turner ‘v. Mont¬ 
gomery‘Ward & Co., 16'3 S.E. 796, 
799, 165 S.C. 253— Corpus Juris 
quoted in Fitchette v. Sumter 


Hardwood Co., 142 S.E. 828, S34, 
14'5 S.C. 53. 

7. U.S.—Corrigan v. Macloon, C.C. 

A.Cal, 22 F.2d '520. 

Ark.— Corpus Juris quoted in Sin¬ 
clair Refining Co. v. Fuller, 79 S. 
W.2d 736, 739, 190 Ark. 426. 

Ga.—Hendricks v. Citizens' & South¬ 
ern Nat. Bank, 158 SE. 915, 43 Ga. 
App 408, reversed on other 
grounds Citizens* & 'Southern Nat. 
Bank v. Hendricks, 168 S.E. 313, 
176 Ga. 692, 87 A.L R. 230. con¬ 
formed to Hendricks v. Citizens* 
& Southern Nat. Bank, 168 S.E. 
925, 46 Ga.App. 670. 

Mo.—Reese v. Fife, 279 S.W. 415. 
Or.—Mount v. Welsh, 247 F. 815, 
118 Or. 568. 

S.C.— Corpus Juris quoted in Rowell 
V. Johnson, 170 SE 151, 153, 170 
S.C. 205— Corpus Juris quoted in 
Bosdell V. Dixie Stores Co., 167 S. 
E, -834, 836, 168 S.C. 520— Corpus 
Juris quoted in Turner v. Mont¬ 
gomery Ward & Co., 163 'S.E. 796, 
799, 165 S.C. 253— Corpus Juris 

quoted in Fitchette v. Sumter 
Hardwood Co., 142 S.E. 828, 834, 
14‘5 S.C. '53. 

36 C.J. p 1248 note 6*5. 

Statement not unnecessarily defam- 
atory 

Superintendent’s statement that it 
looked as though injured employee 
had cut his fingers off purposely, 
made while inquiring of other em¬ 
ployees as to circumstances of in¬ 
jury, was held within scope of qual¬ 
ified privilege, as regards liability 
for slander.—Stewart v. Riley, 172 
S.E. 791, 114 W.Va. 578. 

8. Ark.—Corpus Juris quoted in 
Sinclair Refining Co. v. Fuller, 79 
S.W.2d 736, 739, 190 Ark. 426. 

Ga.—^Lamb v. Pedderwitz, 30 'S.E.2d 
436, 71 Ga.App. 249. 

Ky.—Miller v. Howe, 53 S.W.2d 9'38, 
245 Ky. 568. 

Miss.—^Montgomery Ward & Co. v. 
Skinner, 25 So. 2d '572—Sumner 
Stores of Mississippi v. Little, 192 
So. 857, 187 Miss. 310. 
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Mo.—Reese v. Fife, 279 S.W. 415. 
NY.—^Zator v. Buchel, 247 N.Y.S. 

686, 231 App.Div. 334. 

S.C.— Corpus Juris quoted in Rowell 

V. Johnson, 170 S.E. 151, 153, 170 

S.C. 20’5— Corpus Juris quoted In 
Bosdell V. Dixie Stores Co., 167 S. 
E. 834, 836, 168 S.C. 620— Corpus 
Juris quoted in Turner v. Mont¬ 
gomery Ward & Co., 163 S E. 796. 
799, 16-5 S.C. 253— Corpus Juris 

quoted in Fitchette v. Sumter 
Hardwood Co., 142 S.E. '828, 83u, 
145 S.C. 5'3. 

Tex.—Caruth v. Dallas Gas Co., Civ. 

App., 282 S.W. 334. 

Va.—^Bowles v. May, 166 iS.E. 550, 

159 Va. 419—^Rosenberg v. Mason, 

160 S.E. 190, 157 Va. 215. 

Wyo.— Corpus Juris cited in Sylves¬ 
ter V. Armstrong, 84 P.2d 729, 733, 
53 Wyo. 382. 

36 C.J. p 1248 note 66. 

Privilege held not exceeded 
Ala— Ripps V. Herrington, 1 So. 2d 
899, 241 Ala. 209. 

W.Va—Parker v. Appalachian Elec¬ 
tric Power Co., 30 S.E.2d 1, 126 

W. Va 666. 

9, U.S.—'Campbell v. Willmark 

Service System, C.C.A.Pa., 123 F. 
2d 204—Corrigan v. Macloon, C. 
C.A.Cal., 22 F.2d 5’20. 

Ark.—Corpus Juris quoted in Sin¬ 
clair Refining Co. v. Fuller, 79 S 
W.2d 736, 739, 190 Ark. 426. 

Colo.—Bereman v. Power Pub. Co, 
27 P.2d 749, 93 Colo. 581, 92 A.L. 

R. 1024. 

La—Modisette & Adams v. Lorenze, 
112 So. 397. 163 La. 'odS. 

Miss.—Louisiana Oil Corporation v. 
Renno, 157 'So. 70’5, 173 Miss. 609, 
98 A.L.R. 1296— Corpus Juris cited 
in Hodges v. Cunningham, 135 So. 
215, 160 Miss. 576. 

Mo.—Laun v. Union Electric Co. of 
Missouri, 166 S-W.2d 1065, 350 Mo. 
572, 144 A.L.R. 622—^Reese v- Fife, 
279 S.W. 415—^Boehm v. Western 
Leather Clothing Co., App.,' 161 

S. W.2d 710—Conrad v. Allis-Chal- 
mers Mfg. Co., 73 S.W-2d 438, 228 
Mo.App. 817. 
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good faith.i® 

On the other hand, it has been held that expres¬ 
sions in excess of what the occasion warrants do 
not per se take away the privilege,especially 
where the words used are relevant.^^ Merely ex¬ 
ceeding the privilege, in consequence of excite¬ 
ment or the use of intemperate language, does not 
destroy the privilege,^^ provided it is such excite¬ 
ment as would naturally be aroused by the circum¬ 
stances.^^ 

b. Excessive Publication 

(1) In general 

(2) Business communications; dictation 

to stenographer 


(3) Transmission through newspaper or 
circular 

(1) In General 

A qualified privilege may be lost if the defendant, 
with regard to publication, goes beyond the limits which 
his own protection or his duty requires, as where 
strangers to the privileged occasion are present by his 
invitation or design, although the mere presence of 
bystanders when the defamatory words are spoken will 
not of itself defeat the defense. 

’ Generally the privilege may be lost if defendant, 
with regard to the persons to whom the publica¬ 
tion is made, goes beyond the limits which his own 
protection or his duty requires.^S privilege is 

lost if strangers to the privileged occasion were 
present by the invitation or design of defendant.l^ 


N.Y.—^Zim V. Bradley, 52 N.T.S 2d 
585, 268 App.Div. 1063, motion de¬ 
nied 153 N.T.S.2d '536, 269 App.Div. 
672—Okm V. Banks, 272 N.T.S. 
786, 1-52 Misc. 55. 

Or.—Mount v. Welsh, 247 P. '815, 
118 Or. 568. 

Tenn.— Co3:pus Juris cited in Travis 
V, Bacheri^ 7 Tenn App. 638, 643. 
Tex.—Rio Grande Valley Gas Co. v. 
Caskey, Civ.App., 33 •S.W.2d 848— 
Producers* Refining Co. v. Frazier, 
Civ.App., 283 S.W. 880. 

Va.—^Peoples Life Ins. Co. of Wash¬ 
ington, D. C. V. Talley, 186 S.FJ. 42, 
166 Va. 464—Rosenberg v. Mason, 
160 S.E. 190, 157 Va. 215—Aylor 
V. Gibbs, 129 S.E. 696, 143 Va. 
644. 

Wyo.— Corpus Juris cited in Sylves¬ 
ter V. Armstrong, 84 P.2d 729, 733, 
53 Wyo. 382. 

36 C.J. p 1248 note 67. 

Expression in excess of what occa¬ 
sion warrants as evidence of mal¬ 
ice see infra § 213. 

Malice inferred where privilege ex¬ 
ceeded see infra § 100. 
Consideration of end in view 

In determining whether qualifled- 
ly privileged publication went be¬ 
yond the occasion therefor, court, in 
libel action, was required to con¬ 
sider the end in view.—Sylvester v. 
Armstrong, 84 P.2d 729, i53 Wyo. 
382. 

10. Ark.— Corpus Juris quoted in 
Sinclair Refining Co. v. Fuller, 79 
•S.W.2d 7.36, 739, 190 Ark. 426. 

Mo.—Gust V. Montgomery Ward & 
Co., '80 S.W.2d 286, 229 Mo.App. 
371. 

36 C.J. p 124‘8 note 67. 

11. U.S.—Campbell v. Willmark 
Service System, C.C.A.Pa., 123 F. 
2d 204. 

36 C.J. p 1248 note 69. 

Privilege held not exceeded 
Mass.—Childs v. Erhard, 116 N.E. 

924, 226 Mass. 454. 

W.Va.—Swearingen v. Parkersburg 


Sentinel Co., 26 S.E.2d 209, 125 W. 
Va. 731. 

12. Mich.—Smith v. Smith, 41 N. 
W. 499, 73 Mich. 44'5, 16 Am.S.R. 
■594, 3 L.R.A. 52. 

13. Ala.—^Kenney v. Gurley, 95 So. 
'34, 208 Ala. 623, 26 A.IL.R. 813. 

Colo —Bereman v. Power Pub. Co., 
27 P.2d 749, 93 Colo. '581, 92 A.L. 
R. 1024. 

Va.—^Federal Land Bank of Balti¬ 
more V. Birchfield, 3 S.E.2d 405, 
173 Va. 200. 

36 C.J. p 1248 note 71. 

14. Colo.—Bereman v. Power Pub. 
Co., 27 P.2d 749, 93 Colo. 581, 92 
A.L.R. 1024. 

Mass.—'Crafer v. Hooper, 80 N.E. 2, 
194 Mass. 68. , 

Va.—^Federal Land Bank of Balti¬ 
more V. Birchfield, 3 S.E.2d 405, 
173 Va. '200. 

15. U.S.—^Kroger Grocery & Baking 
Co. V. Tount, C.C.A.MO., 66 F.2d 
700, 92 A.L.R. 1166—Montgomery 
Ward & Co. V. Watson, C.C.A.W. 
Va., 6'5 F.2d 184—^Love v. Com¬ 
mercial Casualty Ins. Co., D.C. 
Miss,, 26 F.Supp. 481. 

Colo.—Bereman v. Power Pub. Co., 
27 P.2d 749, 93 Colo. 581, 92 A.L. 
R. 1024— Corpus Juris quoted in 
Bearman v. People, 16 P.2d 425, 
427, 91 Colo. 486. 

Ga.— ^Corpus Juris cited in Ivester 
V. Coe, 127 S.E. 790, 792, 33 Ga. 
App. 620. 

Ky.—Rutherford v. Church, 49 S.W. 

2d 326, 243 Ky. 501. 

Me.—^Parker v. Kirkpatrick, 126 A. 
■82'5. 124 Me. l-Sl. 

Miss.—^Montgomery Ward & Co. v. 

Skinner, 25 So.2d 1572. 

N.T.—Moyle v. Franz, 46 N.T.S.2d 
■667, 267 App.Div. 423, affirmed 69 
N.E.2d 437, 293 N.T. i842. 

S.D.—^Parr v. Warren-Lamb Lumber 
Co., 236 N.W. 291, 58 S.D. 389. 
Tenn.— Corpus Juris cited in Travis 
V. Bacherig, 7 Tenn App. 638, 643. 
Tex.—Perry Bros. Variety Stores v. 
Layton, 2'5 S.W.2d 310, 119 Tex. 
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130, conformed to, Civ.App., 32 S 
W.2d Se'S. 

Va.—Montgomery Ward & Co. v 
Nance, 182 S.E. 264, 165 Va. 363— 
Bowles V. May, 166 S E. 550, 159 
Va. '419—Aylor v. Gibbs, 129 S.E 
696, 143 Va. 644. 

36 C.J. p 1248 note 73. 

Transmission by telegram as pub¬ 
lication see supra § 82. 

Privilege held not exceeded 

(1) Statements of insurer's audi¬ 
tor implying that agent was guilty 
of embezzlement were held privi¬ 
leged, in absence of bad faith where 
made to agent alone while auditor 
was discharging duty owed to in¬ 
surer.—First Texas Prudential Ins. 
Co. v. Moreland, Tex.Civ.App., 65 S. 
W.2d 61$, error dismissed. 

(2) Where a retail credit bureau 
distributed to store a photograph of 
plaintiff captioned “check artist" by 
a city police department which fur¬ 
nished the bureau with photographs 
of forgers, shoplifters, etc., store’s 
bona fide display of photographs 
with others in its employees’ rest 
room, to prevent acceptance of 
worthless checks in the store, was 
not in excess of that which the oc¬ 
casion privileged.—^Nichols v. J. J. 
Newberry Co., C.C.A.Wash., 150 P.2d 
15. 

FubUcatio]], held uot excessive 
where qualifiedly privileged commu¬ 
nication in letter was sent only to 
one associate of the sender.—Syl¬ 
vester V. Armstrong, 84 P.2d 729, 
'53 Wyo. 382. 

10. Colo—Corpus Juris quoted In 
Bearman v. People, 16 P.2d 426, 
427. 01 Colo. 486. 

Ga.—Corpus Juris cited in Ivester 
V. Coe, 127 S.E. 790. 792, 33 Ga 
App. 620. 

Va.—Montgomery Ward & Co. v. 

Nance, 182 S.E. *264, 165 Va. 363. 
'86 C.J. p 1249 note 74. 

Customers in store 

Statement of store employee 
charging plaintiff with having taken 
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Where, however, the relation between the parties 
to the communication is such as to make the oc¬ 
casion one of qualified privilege, the mere fact that 
the communication is incidentally brought to the 
attention of others than those for whom it was 
intended, not in any sense sought for by defendant, 
does not destroy the privilege.i7 Thus the mere 
fact that an oral communication is made in the 
hearing of others than the parties immediately in¬ 
terested will not of itself defeat the defense of 
privilege.^ S 

(2) Business Communications; Dictation to 
Stenographer 

According to one view, the privilege of a business 
communication made on a privileged occasion covers 
ail Incidents of the transmission which are in accord¬ 
ance with the reasonable and usual course of business, 
including dictation to a stenographer for transcription, 
although there are also cases holding that dictation to 
a stenographer constitutes communication to a person 
without Interest and defeats the privilege. 

If a business communication is privileged, as be¬ 
ing made on a privileged occasion, the privilege 
covers all incidents of the transmission and treat¬ 
ment of that communication which are in accord¬ 
ance with the reasonable and usual course of busi- 
ness.^^ This privilege extends to cover the dicta¬ 
tion to a stenographer for transcription, where the 
dictation is in the reasonable and usual course of 
business.20 The privileged character of a com¬ 
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munication is not lost because it is incidentally 
brought to the notice of the stenographer of the 
person to whom it was made.^i There are, how¬ 
ever, cases holding that the dictation of a libelous 
letter by defendant to his private and confidential 
stenographer or clerk is not a privileged communi¬ 
cation,^2 and this is so where the letter is to be 
transmitted to plaintiif.23 

(3) Transmission through Newspaper or 
Circular 

Publication of a communication concerning only one 
person or a limited number of persons in a newspaper 
or circular Issued to the general public may defeat the 
priyilege which the communication might otherwise 
have had. 

Where the communication does not concern the 
public at large, but only one person or a limited 
number of persons, the rule has been laid down 
that it will lose the privilege which it might other¬ 
wise have had if it is published by means of a 
newspaper or circulars issued to the general pub- 
lic.2^ Indeed, the same rule has been applied 
where, although the matter is of public interest 
within a limited territory, the publication takes 
place in a newspaper having a circulation beyond 
that territory.25 However, if the newspaper cir¬ 
culation beyond the territory is merely incidental 
and the communication is otherwise privileged, the 
privilege is not destroyed.^® It has been held that 


merchandise lost privilegred charac¬ 
ter, where made in hearing: of other 
customers casually present in store 
on implied Invitation of defendant. 
G-a,—^Lanham v. Keys, 121 S.E. 1856, 
31 GaApp. 63o. 

Tex.—^Perry Bros. Variety Stores v. 
I/ayton, 25 S.W.2d 310, 119 Tex. 
130, conformed to •Civ.App,, 32 «S. 
W.2d '863. 

17. U.S.—^Kroger Grocery & Baking: 
Co. V. Yount, C.C.A.MO., 66 F.2d 
700, 92 A.Ij.R. 1166—Corpus Juris 
cited ia Montgomery Ward & Co. 
V. Watson, C.C.A.W.Va., 5S F.2d 
184, 187. 

Va—^Montgomery Ward & C|o. v. 

Nance, 182 S.E. 264, 165 Val 363. 
36 C.J. p 1249 note 76. 

Fuhlicatiou of article iu labor pa¬ 
per relating to union members hav¬ 
ing deserted union and solicited 
business from former customers 
was held not to go beyond reason¬ 
able requirements so as to preclude 
defense of qualified privilege.— 
Bereman v. Power Pub. Co., 27 P.2d 
749, 93 Colo. 681, 92 A.B.R. 1024. 

18. U.S.—Walgnreen Co. v. Cochran, 
aC.A.Mo., 61 F.2d 357—Corpus 
Juris cited ia Montgomery Ward 
& Co. V. Watson, C.C.A.W.Va., 55 
P.2d 184, 187—New York & Porto 


Rico S. S. Co. V. Garcia, C.C.A. 
Puerto Rico, 16 F.2d 734. 

Ga—(Layson v. Odom, 192 S.E. 7*5, 
155 GaApp. 868. 

Miss.—Corpus Juris cited ia Scott- 
Burr Stores Corporation v. Edgar, 
177 So, 766, 770, 181 Miss. 486. 
Mo.—Gust V. Montgomery Ward & 
Co., 80 S.W.2d 286. 229 Mo.App. 
371. 

S.D.—^Parr v. Warren-Lamb Lum¬ 
ber Co., -236 N.W. 291, 58 S.D. 3-89. 
Tex.—^Flowers v. Smith, Civ.App., 80 
S.W.2d 392. 

36 C.X p 1249 note 76. 

Presence ia store of other em.. 
ployees or easterners than manager 
and one whom he accused of at¬ 
tempting to take package without 
paying for it was held insufficient 
to defeat privileged character of his 
statements.—^Blroger Grocery & 
Baking Co. v. Yount, C.C.A.MO., 66 
F.2d 700, 92 A.L.R. 1166. 

19. Miss.—Cartwright-Caps Co. v. 
Fischel, 74 So. 278, 113 Miss. 3*59, 
L.R.A1918F '566, Ann.Cas.l917E 

98'5. 

36 C.J. p 1249 note 78. 

Business communications as privi¬ 
leged see infra § 109. 


, V. Nance, 182 S.E. 264, 165 Va. 
363. 

36 C.J. p 1249 note 79. 

Dictation to stenographer as pub¬ 
lication see supra § 81. 

21 . Ark,—^Bohlinger v. Germania 
Life Ins. Co., 140 S.W. 257, 100 
Ark. 477, *36 L.R.A.,N.S., 449, Ann. 
Cas.l913C 613. 

22 . U.S.—Nelson v. Whitten, D.C.N. 
Y., 272 F. 135. 

N.D.—Rickbeil v. Grafton Deaconess 
Hospital, 23 N.W.2d ’247, 74 N.D. 
625. 

36 C.J. p 1249 note '82. 

23. Md.—Gambrill v. Schooley, 48 
A. 730, 93 Md. 48, 86 Am S.R. 414, 
52 D.R.A. 87. 

24. Mass.—Gassett v. Gilbert, *6 
Gray 94. 

N.Y.—^Moyle v. Franz, 46 N.Y.iS.2d 
667, 267 App.Div. 423, affirmed 59 
N.E.2d 437, 293 N.Y. -842—Metro¬ 
politan Life Ins. Co. v. Knicker¬ 
bocker Broadcasting Co., To N.Y. 
S.2d 193, 172 Misc. Sll. 

Privilege of newspapers see infra § 

121 . 

Public matters as privileged see in¬ 
fra § 110. 

25. Wis.—^Burkstaff v. Hicks, 68 N. 
W. 403, 94 Wis. 34, I59 Am.S.R. 853. 

26. Kan.—Coleman v. MacLennan, 


20 . Va.—^Montgomery Ward & Co. 
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a metropolitan newspaper with a statewide cir¬ 
culation is not privileged to discuss the qualifica¬ 
tions and official conduct of an officer of a munici¬ 
pality other than that in which the newspaper is 
published and in which municipality there is an 
inconsequential proportion of its circulation.^^ 

§ 98. Republication or Repetition of Com¬ 
munication 

The publication or republication or repetition of a 
communication by the confidant imposes no liability 
on the one making a privileged communication unless 
such republication was contemplated or intended by 
him. Repetition of words spoken by a person on a 
privileged occasion may be privileged under some cir¬ 
cumstances, but it has been held that if the defama¬ 
tion is repeated by him on a nonprivileged occasion the 
repetition Is actionable. 

If a communication made to another is priv¬ 
ileged, the publication or republication or repeti¬ 
tion by the confidant imposes no liability on the 
one making the privileged communication^^ un¬ 
less it appears that a republication was contemplat¬ 
ed or intended by him.29 It has been held that 
words repeated to persons who have previously 
heard them from defendant under circumstances 
making them privileged are not actionable but 
it has also been held that words spoken by defend¬ 
ant on a privileged occasion may be actionable if 
repeated by him thereafter on a nonprivileged oc¬ 
casion,31 whether the repetition was in the hear¬ 
ing of persons who had heard them at the occa¬ 
sion of the original privileged publication32 or in 
the hearing of other persons.33 


53 O.J,S. 

Republication of a privileged communication, 
when consisting of nothing more than legitimate 
“follow-up’' stories to inform interested persons of 
continuing developments in a controversy, does not 
destroy the privilege.34 Publication of statements 
by plaintiff disputing the truth of the hbel but not 
containing the offensive language thereof does not 
constitute circulation of the libel by plaintiff, but 
is privileged.35 On the question whether words are 
privileged, the same rule applies to repetitions of 
what is false as to false statements directly made.36 
The repetition of a defamation for the purpose of 
obtaining advice as to whether the person defamed 
should be notified of the report is not privileged.37 

§ 99. Falsity of Communication 

The falsity of a privileged con;imunlcation made In 
good faith, without malice, under probable cause to 
believe it to be true, and without negligence, does not 
destroy the privilege; and according to some authori¬ 
ties, but not others, the defendant is protected by his 
privilege If he honestly believes his statement to be 
true, regardless of whether he has good reason or rea¬ 
sonable grounds for his belief. Ordinarily the privilege 
IS destroyed If the publication has been made with 
knowledge of Its falsity. 

It is only in the event that defendant has pub¬ 
lished concerning plaintiff defamatory matter which 
is untrue that recourse need be had to the doctrine 
applicable to communications which are priv- 
ileged.38 So it is generally held that if the com¬ 
munication is a privileged one, made in good faith, 
without malice, under probable cause to believe 
it to be true, and without negligence, the falsity of 
the communication does not destroy the privilege.39 


98 P. 281, 78 Kan. 711, 130 Am.S. 
R. 390, 20 L.RA.,N.S., 361. 

36 C.J. p 1249 note 88. 

27. Wis—•Walters v. Sentinel Co., 
169 N.W. '564, 168 Wis. 196. 

28. Miss.—Missouri Pac. Transp. 
Co. V. Beard, 176 So. 156, 179 Miss. 
764. 

W.Va.—Riguey v. W. R. Keesee & 
Co., 139 S.E. 650, 104 W.Va. 168, 54 
A.D.R. 1139, 

36 C.J. p 12'31 note 82. 

29. W.Va.—Rigney v. W. R. Keesee 
& Co., supra. 

SO. U.S.—Broughton v. McGraw, O. 
C.Ind, 39 P. 672, 5. L..R A. 406. 

31. Ala.— Corpus Juris cited iu 
Adams v. Alabama Lime & Stone 
Corporation, 142 So. 424, 426, 225 
Ala. 174. 

36 C.J. p 1231 note 84. 

32. N.Y.—^Burlingame v. Burlin¬ 
game, 8 Cow. 141. 

33. N.Y.—Burlingame v. Burlin¬ 
game, supra. 

Exceeding privilege generally see 
supra S 


34. Cal.—Emde v. San Joaquin 

County Central Labor Council, 14'3 
P.2d 20, 23 Cal 2d 146, 150 A.IL.R. 
916. 

35. Va—Bragg v. Hammack, 155 S. 
E. 6'83, 1'55 Va. 419, 74 A L.R. 723. 

Republication or repetition at in¬ 
stance of, or in answer to inquiry 
by, plaintife see supra § 95. 

36. Mass.—Haynes v. Clinton 

Printing Co., 48 N.E. 275, 169 

Mass. '512. 

Mo.—Kersting v. White, 80 S W. 730, 
107 Mo.App. 265. 

37. Ind.—Branstetter v. Dorrough, 

81 Ind. 527. 

38. Utah.—'Williams v. Standard- 

Examiner Pub. Co., 27 P.2d 1, i83 
Utah, .31. 

Beasou for rule 

‘‘Since the truth is always a de¬ 
fense to libel, where only true facts 
are stated, no defense of privilege is 
necessary.”—-Warren v. Pulitzer 
Pub. Co.. 78 SW.'2d 404, 412. 336 Mo. 
184. 


True criticism 

Where testator's libelous criticism 
in his will of his distributees is 
true, his estate cannot urge privi¬ 
lege—Brown v. Mack, 56 N.Y.S.2d 
910, 185 Misc. 368. 

39. U.S.—^Nicholas v. J- J. Newber¬ 
ry Co., C.€.A.Wash., 150 F.2d 15— 
Corpus Juris cited iu Swift & -Co, 
V. Gray, C C.A Cal., 101 P 2d 9T6, 
980—^New York & Porto Rico S. 
S Co. V. Garcia, C.C.A.Puerto Ri¬ 
co, 16 P.2d 734—Holden v. Ameri¬ 
can News Co,, 52 P.iSupp. 24, ap¬ 
peal dismissed, C.C.A., 144 P 2d 
249. 

Ala.—Ripps V. Herrington, 1 So. 2d 
899, 241 Ala, 209. 

Cal —Emde v. San Joaquin County 
Central Labor Council, 143 P.3d 
20, 23 Cal 2d 146, 150 A.L.R. 916— 
Miles V. Rosenthal, 266 P. 320, 90 
Cal.App. 390—Jones v. Express 
Pub. Co., 262 P. 78, 87 CalApp. 
246. 

Colo.—Bereman v. Power Pub. Co, 
27 P.2d 749, 93 Colo. 581, 92 A.L. 
R. 1024. 
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It is privileged if made under reasonable or prob¬ 
able grounds for believing it to be true.'^O Such 
is the rule regardless of the character or nature of 
the privileged communication,as, for instance, 
■where the^ imputation relates to crime,^2 although 
it has been said that the right to publici 2 e the facts 
concerning a labor dispute carries with it an ob¬ 
ligation of self-restraint to prevent publication of 
untruths.'^^ 

Some authorities hold that actual belief in the 
truth is not sufficient if there is no probable cause 
for such belief,^^ and that want of reasonable care 
and diligence to ascertain the truth before giving 
currency to an untrue communication destroys the 
privilege.^5 Other cases hold that defendant is 
protected by his privilege if he honestly believes 
his statement to be true and makes it in good faith. 
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and it is not necessary for him to have had good 
reason or reasonable grounds for believing it to 
be true.^6 The probable cause that would warrant 
belief must be found in circumstances of adequate 
probative force, lying within personal knowledge 
or information derived from sources of such a 
character as to lead a reasonably prudent man to 
regard it as trustworthy.^'^ One claiming the ben¬ 
efit of qualified privilege must believe in good faith 
that the defamatory matter is true,4S and ordina¬ 
rily the privilege is destroyed if the publication has 
been made with knowledge of the falsity of the 
communication.^9 The fact that the charge is true 
does not of itself constitute the words a priv¬ 
ileged communication or publication.® 

In cases of absolute privilege the falsity of the 
communication is immaterial,51 and the privilege 


D.C.—^Washington Times € 0 . v. Bon¬ 
ner, -86 F.2d 836, 66 App.D.C. 280, 
no A.IiR. 393. 

Mich.—Powers v. Vaughan, 20 ]Sr.W. 
2d 196, 312 Mich. 297—^Fortney v. 
Stephan, 213 N.W. 172, 237 Mich. 
603, rehearing denied 214 N.W. 
957, 239 Mich. 499. 

Mont.—Griffin v. Opinion Pub. Co., 
138 P.2d '580, 114 Mont. 502. 

N.H—Slocinski v. Bad wan, 144 A. 

787, 83 N.H. -501, 63 A.L.R. '543. 
N.J.—Licciardi v. Molnar, 44 A.2d 
653, 23 N.J.Misc. 361. 

N.T —Loewinthan v. LeVine, 60 N. 

T.S.2d 433, 270 App.Div. 512. 

Tex.—^Nunn v. Webster, Com.App., 
260 S.W. 157—Rogers v. Industrial 
Rice Mills, Civ.App., 292 S.W. 944. 
Va.—Peoples Life Ins. Co. of Wash¬ 
ington, D. C., V. Talley, 186 S.E. 
42, 166 Va. 464—Rosenberg v. Ma¬ 
son, 160 S.E. 190, 157 Va. 215— 
Chesapeake Ferry Co. v. Hudgins, 
156 'S.E. 429, 155 Va. 874. 

36 C.J. p 1218 note 72. 

In cases of comment or criticism see 
infra § 132. 

Truth and fairness as recLulsite 
It has been said, however, that no 
communication made without truth 
end fairness can be privileged fully 
or Qualifiedly.—McDaniel v. Eling, 
Tex.Civ.App., 16 S.W.2d 931. 

40, Ala.—Interstate Electric Co. v. 

Daniel, 151 So. 463. 227 Ala. 609. 
Ky.—^Johnson v. Langley, 57 S.W.2d 
21, 247 Ky. 387. 

Mont.—Griffin v. Opinion Pub. 

138 P.2d '580, 114 Mont. '502. 

Pa.—^Keefer v. Lancaster Intelli¬ 
gencer and News Journal, 6 Pa. 
Dist. & Co. 73, 476, 39 Lanc.L.Rev. 
225, 38 York ILeg.Rec. 167. 

36 C.J. p 1218 note 73. 

G-ood faith 

The question is not as to the truth 
or falsity of the communication, or 
whether the action taken by defend¬ 


ant with reference thereto, or baset? 1 
thereon, was right or wrong, bu' 
whether defendant in making publi 
cation acted in good faith or was in¬ 
spired by malice.—Chesapeake Fer¬ 
ry Co. V. Hudgins, 156 S E. 429, 155 
Va. '874. 

41. Cal.—Snively v. Record Pub. 
Co., 198 P. 1. 185 Cal. 565. 

42. Cal.—Snively v. Record Pub. 
Co., supra. 

N.H.—Slocinski v. Radwan, 144 A. 
787, 83 N.H 501, 63 A.L.R. 543. 

43. U.S.—Consolidated Terminal 
Corporation v. Drivers, Chauffeurs 
and Helpers Local Union 629, D. 
C.D.C., 33 F.'Supp. 645. 

44. Ky.—^Miller v. Howe, 53 S.W.2d 
938, 245 Ky. S68. 

Neb.—Cline v. Holdrege, 239 N.W. 
639, 122 Neb. 151. 

Pa.—Russell v. Pennsylvania Mut. 
Life Ins. Co., 179 A. 798, 118 Pa. 
Super. 351. 

36 C.J. p 1218 note 76. 

45. Pa,—J, Hartman & Co. v. Hy¬ 
man, 134 A. 486, 287 Pa. 78, 48 
A.L.R. 567. 

Malice inferred from publication of 
false charge without probable 
cause for believing it to be true 
see infra § 100. 

Duty to make inquixy 

In making a charge involving an¬ 
other's character and standing, good 
faith requires such bona fide inquiry 
as a fair and just man would make 
and arrive at an honest belief that 
his statement is true, otherwise the 
protective shield of privilege is un¬ 
availing.—^Ripps v. Herrington, 1 So. 
2d 899, 241 Ala. 209. 

46. N.Y.—^Hemmens v. Nelson, 34 
N.E. 342, 138 N.Y. ’51T, 20 L.R.A. 
440. 

36 C.J. p 1218 note 77. 

47. Pa.—Williams v. Kroger Gro¬ 
cery <Ss Baking Co, 1 A,2d 495, 133 
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Pa.Super. 1, affirmed 10 A.2d S, 
337 Pa. 17. 

36 C.J. p 1218 note 78. 

Seasonable ground of suspicion 
“Probable cause," wliich will sus¬ 
tain a .privileged communication, is 
a reasonable ground of suspicion, 
supported by circumstances suffi¬ 
cient to warrant a cautious man in 
believing that the party is guilty of 
the offense.—Coates v. Wallace, 4 
Pa.Super. 253, 257. 

48. Miss.—Montgomery Ward & Co. 

V. Skinner, 25 So.2d 572. 

Belief of falsity 

Publication by corporation's rep¬ 
resentatives to former customers of 
corporation's truck driver, who was 
discharged, that truck driver was 
“short" in his accounts, was not 
privileged where the representatives 
admitted that they believed that the 
truck driver was honest and did not 
embezzle corporation's funds.—Swift 
& Co. V. Gray, C.CACal., 101 P.2d 
976. 

49. Minn.—^Friedell v. Blakely 
Printing Co., 203 N.W. 974, 163 
Minn. 226. 

N.Y.—^Nunan v. Bullman, 12 N.T.S 
2d 51, 256 App.Div, *741. 

36 C.J, p 1218 note 79. 

Knowledge of falsity of communi¬ 
cation as conclusive evidence of 
malice required to destroy privi¬ 
lege see infra § 215 c. 

50. Va.—Rosenberg v. Mason, 160 
S.E. 190, 157 Va. 215. 

51. Ark.—Mauney v. Millar, 219 S. 

W. 1032, 142 Ark. 500. 

Cal.—Washer v. Bank of America 
Nat. Trust & Savings Ass'n, 136 
P.2d 297, 21 Cal.2d 822, 155 A.L. 
R. 1338. 

, Mo.—^Laun v. Union Electric Co. of 
Missouri, 166 S.W.2d 1065, 350 Mo. 
572, 144 A-L.R. 622. 

N.C.—^Mitchell v. Bailey, 23 S.E.2d 
I 829, 222 N.C. 757. 
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is not lost even though the publication was made 
with knowledge of its falsity.52 A publication 
which can be rendered defamatory by proof of fal¬ 
sity and actual malice is not protected by absolute 
privilege.^3 

§ 100. Existence and Effect of Malice 

The existence of express malice, although not af¬ 
fecting an absolutely privileged communication, will 
defeat the privilege of a qualifiedly privileged communi¬ 


cation; but express malice or malice in fact is essen¬ 
tial to warrant recovery in such case. 

A qualifiedly privileged communication is incon¬ 
sistent with the existence of express or actual mal¬ 
ice as discussed supra § 90, it requires both an 
occasion of privilege and the use of that occasion 
in good faith, and is actionable if actuated by ex¬ 
press malice.55 If the matter is qualifiedly priv¬ 
ileged, then express malice or malice in fact is 
necessary or essential to warrant recovery.^6 


Okl.—^Pacific Emp. Ins. Co. v. Adams, 
168 P.2d 105, 196 Okl. 597. 

Tex.—^Reagan v. Guardian Life Ins. 

Co.. 166 S.W.2d 909, 140 Tex. 106. 
Utah.—•‘Williams v. Standard-Exam¬ 
iner Pub. Co., 27 P.2d 1, 83 Utah 
31. 

Wash.—McClure v. Stretch, 147 P.2d 
936, 20 Wash.2d 460. 

52. Cal.—Washer v. Bank of Amer¬ 
ica Nat. Trust & Savings Ass'n, 
136 P.2d 297, 21 Cal.2d 82,2, 155 A. 
L..H. 1338. 

53. Tex.—Southern Surety Co. v. 
Davis, Civ.App., 296 S.W. 616. 

54. U.S.—Stroud v. Harris, C.C.A. 
Ark., 5 F.2d 25. 

Ariz.—Conner v. Timothy, 33 P.2d 
293, 43 Ariz. 517. 

Colo.—Morley v. Post Printing & 
Publishing Co., 268 P. 540, 84 Colo. 
41. 

Ga.—^Ivins v. Louisville & N. R. Co., 
141 S.E. 423, 37 Ga.App. 684— 
Adams V. Scribner, 135 S.E. 110, 
36 Ga.App. 15. 

Ill.—Cook V. East Shore Newspapers, 
64 N.E.2d 751, 327 Ill.App. 659. 
Iowa.—^Bond v. Lotz, 243 N.W. 686, 
214 Iowa 683. 

Ky.—Miller v. Howe, 53 •S.W.2d 938, 
245 Ky. 668—Thompson v. Bridges, 
)273 S.W.2d 629, 209 Ky. 710. 

La.—^Bernstein v. Commercial Nat. 

Bank, 108 So. 117, 161 La. 38. 

Miss.—Montgomery Ward & Co. v. 

Skinner, 25 So.2d 572. 

Pa.—Weglem v. Golder, 177 A. 47, 
317 Pa. 437. 

S.C.—^Bell V. Bank of Abbevile, 38 
S.E.2d 641. 208 S.C. 490. 

Va.—Bowles v. May, 166 S.E. 650, 

159 "Va. 419—^Rosenberg v. Mason, 

160 S.E. 190, 157 Va. 215. 

36 C.J. p 1219 note 90. 

65. U.S.—^Interstate Transit Lines 
V. Crane, C.C.AColo., 100 P.2d 857 
—^Montgomery Ward & Co. v. Wat¬ 
son, C.C.AW.Va., 55 E.2d 184— 
Stroud V. Harris, C.C.AArk., 5 P. 
2d 25—^Bdelman v. Locker, D.C.Pa., 

4 PJLD, 272. 

Oal. —^Layne v. Kirby, 284 P, 441, 
‘208 Cal. 694—^McLean v. Altringer, 
300 P. 79, 114 Cal.App. 363. 

Colo.—^Morley v. Post Printing & 
Publishing Co., 268 P. 540, 84 Colo. 
41. 

D.O.—Glass v. Ickes, 117 F.2d 273, 73 


App.D.C. 3, 132 A.L.R. 1328, cer¬ 
tiorari denied 61 S.Ct. 441, 311 U.S. 
718, 85 L.Ed. 468. 

Ga.—Lamb v. Fedderwitz, 30 S.E. 2d 
436, '71 Ga.App. 249—Lamb v. Ped- 
derwitz, 22 S.E.2d 657, 68 Ga,App. 
233, affirmed Fedderwitz v. Lamb, 
25 S.E.2d 414, 195 Ga. 691—^Layson 
V. Odom, 192 S.E. 75, 65 Ga.App. 
868. 

Ill.—^Krumin v. Bruknes, 255 IlLApp. 
603. 

Iowa—Ryan v. Wilson, 300 N.W. 
707, 714, 231 Iowa 33—Nichols v. 
Eaton, 81 N.W. 792, 110 Iowa 609, 
47 L.R.A 483, 80 Am.S.R. 319. 

Ky.—Johnson v. Langley, 67 S.W.2d 
21, 247 Ky. 387—Thompson v. 

Bridges, 273 S.W. 629, 209 Ky. 710. 

I La.—^Bernstein v. Commercial Nat. 

! Bank, 108 So. 117, 161 La. 38— 
Simms v. Clark, App., 194 So. 123. 
Md.—Deckelman v. Lake, 131 A. 762, 
149 Md. 633. 

Mass.—Bander v. Metropolitan Life 
Ins. Co., 47 N.E.2d 595, 313 Mass. 
337. 

Mich.—Fortney v. Stephan, *213 N.W. 
172, 237 Mich. 603, rehearing de¬ 
nied 214 N.W. 957, 239 Mich. 499— 
Smuck V. Terlecky, 209 N.W. 814, 

235 Mich. 668. 

Minn.—Priedell v. Blakely Printing 
Co., 203 N.W. 974, 163 Minn. 226. 
Miss.—^Montgomery Ward & Co. v. 
Skinner, 25 So.2d 672—^Louisiana 
Oil Corporation v. Renno, 157 So. 
705, 173 Miss. 609, 98 AL.R. 1296 
—^Kroger Grocery & Baking Co. v. 
Harpole, 166 So. 335, 176 Miss. 027 
—^New Orleans Great Northern R. 
Co. V. Frazer, 130 So. 493, 158 Miss. 
407. 

Mo.—^Laun v. Union Electric Co. of 
Missouri, 166 S.W.,2d 1065, 350 Mo. 
672, 144 A.L.R. 622—^Fisher v. My¬ 
ers, 100 S.W,2d 551, 339 Mo. 1196— 
Warren v. Pulitzer Pub. Co., 78 S. 
W.2d 404, 336 Mo. 184—Lonergan 
V. Love, 1'50 S.W.2d 634, 235 Mo. 
App. 1066—Conrad v. Allis-Chalm- 
ers Mfg. Co., 73 S.W.2d 438, 228 
Mo.App. 817. 

Mont.—Magelo v. Roundup Coal 
Mming Co., 96 P.2d 932, 109 Mont. 
293—^Manley v. Harer, 235 P. 757, 
73 Mont. 253. 

Neb.—Iden v. Evans Model Laundry, 

236 N.W. 444, X21 Neb. 184. 

N.J.—^Licciardi v. Molnar, 44 A 2d 

653, 2'3 N.J.Misc. 361. 
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N.M.—-Ward v. Ares, 223 P. 766 29 
N.M. 418. 

N.T.—Moyle v. Franz, 46 N.T.S. 2 d 
667, 267 App.Div. 423, affirmed 69 
N.E.2d 437, 293 N.Y. 842—National 
"Variety Artists v. Mosconi, 9 N.T. 
S.2d 498, 169 Misc. 982—Roberts v. 
Pratt, 21 N.Y.S. 2 d 545, 174 Misc! 
685, appeal denied ,24 N.Y.S. 2 d 137, 
and 26 N.Y.S.2d 1019, appeal denied 
27 N.Y.S.2d 449, case two, appeal 
dismissed 2? N.Y.S.2d 449, case 
one, appeal denied 35 N.E. 2 d 510, 
285 N.Y. 848, appeals dismissed 35 
N.E.2d 922, 286 N.Y. 668 , certio¬ 
rari denied 62 S.Ct. 112, 314 tJ.S. 
613, 86 L.Ed. 493——Kaplan v. Gaw- 
ron, 66 N.Y.S.2d 63. 

N.C.—Stevenson v. Northington, 169 
S.E. 62,2, 204 N.C. 690. 

Ohio.—Bigelow v. Brumley, 87 N.E. 
2d 584, 138 Ohio St. 574—Meyer v. 
Parr, 37 N.E.2d 6’37, 69 Ohio App. 
344 —^Patterson v. Kincade, 184 N. 
E. 705, 44 Ohio App. 154. 

Pa.—Bausewine v. Norristown Her¬ 
ald, 41 A.2d 736, 351 Pa. 6'34, cer¬ 
tiorari denied 66 S.Ct. 29, 326 tJ.S. 
724, 90 L.Ed. 429—Williams v. 

Kroger Grocery & Baking Co., 1 
A. 2 d 495, 133 Pa.Super. 1 , affirmed 
10 A.2d 8 , 337 Pa. 17—Hartman Co. 
V. Hyman, 87 Pa.Super. 358, affirm¬ 
ed J. Hartman & Co. v. Hyman, 134 
A 486, 287 Pa. 78, 48 AL.R 567— 
Weglein v. Golder, 22 Pa.Dist. & Co. 
307, affirmed 177 A 47, 317 Pa. 437 
—^Keefer v. Lancaster Intelligenc¬ 
er and News Journal, 6 Pa.Dlst.& 
Co. 7’3, 476, 39 Lanc.L.Rev. 225, 38 
YorkLeg.Rec. 167. 

•S.C.—Bell V. Bank of Abbeville, 88 
S.E.2d 641, ,208 S.C. 490. 

Tex.—Lattimore v. Tyler Commer¬ 
cial College, Com.App., '24 S.W.2d 
361—Smith V. Surtees, Civ App., 
143 S.W.2d 90—Jenkins v. Taylor, 
Civ.App., 4 S.W. 2d 656, error dis¬ 
missed. 

Va.—^Peoples Life Ins. Co. of Wash¬ 
ington, D. C. V. Talley, 186 S.E. 42, 
166 Va. 464—^Aylor v. Gibbs, 129 
S.E. 696, 143 Va. 644. 

36 C.J. p 1219 note 93. 

56. U.S.—^Nicholas v. J. J. Newber¬ 
ry Co., C.C.A.Wash., 150 P.2d 16— 
Lee V. Cannon Mills, C.C.AN.C., 
107 P.2d 109—Interstate Transit 
Lines v. Crane, C.C.AColo., 100 F. 
2d 857—^Kroger Grocery & Baking 
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This kind of malice which overcomes and de¬ 
stroys the privilege is distinct from that which the 
law imputes with respect to every defamatory 


charge, irrespective of motive it is express mal¬ 
ice or malice in fact^^ directed toward plaintiff,®^ 
and it is not sufficient that defendant was actuat- 


Co. V. Yount, C.C.A.MO., 66 F.2d 
700, 92 A-Li.R. 1166—Solow v. Gen¬ 
eral Motors Truck Co., C.C.A.N.Y., 
64 F.2d 105, certiorari denied 54 
S.Ct. 48, 290 U.S. 629, 78 KEd. 
>547—Montgomery Ward & Co. v. 
Watson, C.C.A.W.Va., 55 F.i2d 184. 
Oal.—^Emde v. San Joaquin County 
Central Labor Council, 143 P.2d 
20, 23 Cal.2d 146, 150 A.L.R. 916— 
Locke V. Mitchell, 61 P.2d 922, 7 
Cal.2d 599. 

Colo.—^Bereman v. Power Pub. Co., 
-27 P.2d 749, 93 Colo. 581, 92 A,L. 

R. 1024—Walker v. Hunter, 22 P. 
2d 133, 9,2 Colo. 473. 

D.C.—iOorptis Juris cited la National 
Disabled Soldiers* League v. Haan, 
4 F.2d 436, 441, 55 App.D.C. 243. 
Iowa.—Ryan v. Wilson, 300 N.W. 
707, 2’31 Iowa 33. 

Ky.—Wolff V. Benovitz, 192 S.W.2d 
730, 301 Ky. 661—Conner v. Taylor, 
26 S.W.2d 561, 233 Ky. 706. 

Md.—^Evening News Co. v. Bowie, 
141 A. 416, 154 Md. 604. 

Mass.—Bander v. Metropolitan Life 
Ins. Co., 47 N.E.2d 595, 313 Mass. 
337. 

Mich.—^Powers v. Vaughan, 20 N.W. 
2d 196, 312 Mich. •297—Van Vliet 
V. Vander Naald, 287 N.W. 564, 290 
Mich. 365—Fortney v. Stephan, i213 
N.W. 172, 237 Mich. 603, rehearing 
denied 214 N.W. 957, 239 Mich. 499. 
Minn.—Clancy v. Daily News Cor¬ 
poration, 277 N.W. 264, 202 Minn. 
1—Friedell v. Blakely Printing Co., 
203 N.W. 974, 16'3 Minn. 226. 
Miss.—C. I. T. Corporation v. Cor- 
rero, 6 So.2d 588, 192 Miss. 622— 
Scott-Burr Stores Corporation v. 
Edgar, 177 So. 766, 181 Miss. 486— 
Missouri Pac. Transp. Co, v. 
Beard, 176 So. 156, 179 Miss. 764— 
ICroger Grocery & Baking Co. v. 
Harpole, 166 So. 335, 175 Miss. 227 
—Cooper V. Davidson, 157 So. 418, 
172 Miss. 74. 

Mo.—Warren v. Pulitzer Pub, Co., 
78 S.W.2d 4i)4, 336 Mo. 184—State 
ex rel. Zorn v. Cox, 298 S.W. 837, 
318 Mo. 112—Gust V. Montgomery 
Ward & Co., 80 S.W.2d 286, 229 
Mo.App. 371. 

Mont.—Miller Ins. Agency v. Home 
Fire & Marine Ins. Co. of Califor¬ 
nia, 51 P.2d 628, 100 Mont. 551. 
Neb.—Hall v. Rice, 223 N.W. 4, 117 
Neb. 813, 78 A.L.R. 1421. 

N.J.—Licciardi v. Molnar, 44 A.’2d 
653, 23 N.J.Misc. 361. 

N.Y.—Forsythe v. Durham, 200 N.E. 
674, 270 N.Y. 141—Campbell v. 

Cunningham Natural Gas Corpora¬ 
tion, 298 N.Y.S. 200, 164 Misc. 1. 
N.C.—^Fields V. Page Trust Co., 142 

S. E. 7, 195 N.C. 304—Elmore v. 
Atlantic Coast Line R. Co., 127 S. 


E. 710, 189 N.C. 658—Ramsey v. 
Cheek, 13 S.E. -775, 109 N.C. 270. 
Pa.—^Williams v. Kroger Grocery & 
Baking Co., 1 A.2d 495, 133 Pa. 
Super, 1, affirmed 10 A.2d 8, 337 
Pa. 17—J. Hartman Co. v. Hyman 
& Lieberman, 6 Pa.Dlst.&Co. 187, 
affirmed Hartman Co. v. Hyman, 
87 Pa,Super. 358, affirmed J. Hart¬ 
man & Co. V. Hyman, 134 A. 486, 
287 Pa. 78, 48 A-L.R. 667. 

S.C.—Bell V. Bank of Abbeville, 38 
S.E 2d 641, 208 S.C. 490—Leevy v. 
North Carolina Mut. Life Ins. Co., 
191 S.E. 811, 184 S.C. 111. 

S.D.—^Parr v. Warren-Lamb Lumber 
Co., 236 N.W. 291, 58 S.D. 389. 
Tex—Lattimore v. Tyler Commer¬ 
cial College, Com.App., 24 S.W.2d 
361—Cooksey v. McGuire, Civ.App., 
146 S.W.2d 480—Snider v. Leather- 
wood, Civ.App, 49 S.W.2d 1107, 
error dismissed—^Perry Bros. Vari¬ 
ety Stores v. Layton, Civ.App., 7 
S.W.2d 190, certified question an¬ 
swered 25 S.W.2d 310, 119 Tex 
130, conformed to and reheard. Civ. 
App., '32 S.W.2d 863—^Jenkins v. 
Taylor, Civ.App., 4 S.W.2d 656, er¬ 
ror dismissed—^Houston Press Co. 
V. Smith, Civ.App., 3 S.W.2d 900, 
error dismissed—Southern Surety 
Co. V. Davis, Civ.App., 296 S.W. 616 
—Lawless v. Ellis, Civ.App., 281 
S.W. 1090. 

Va.—^Federal Land Bank of Balti¬ 
more V. Birchfield, 3 S.E.2d 405, 
173 Va. 200—Peoples Life Ins. Co. 
of Washington, D. C., v. Talley, 
186 S.E. 42, 166 Va. 464—^Bowles 
V. May, 166 S.E. 550, 159 Va. 419— 
Chesapeake Ferry Co. v. Hudgins, 
156 -S.E. 429, 155 Va. 874—Bragg 
V. Elmore, 147 S.E. 275, 152 Va. 
'312—Powell V. Young, 145 S.E. 731, 
151 Va. 985—Chalkley v. Atlantic 
Coast Line R. Co., 143 S.E. 631, 150 
Va. 301. 

Wis.—^Lehner v. Associated Press, 
254 N.W. 664, 215 Wis. 254—^John- 
son V. Rudolph Wurlitzer Co., 222 
N.W. 451, 197 Wis. 432. 

'YTyo. —Corpus Juris cited in Sylvest¬ 
er V. Armstrong, 84 P.2d 729, 732, 
53 Wyo. 382. 

36 C.J. P 1220 note 94. 

Bad motive 

To ovei'come presumption of good 
faith of budget director in making 
report as to plaintiffis financial re¬ 
sponsibility to state administrative 
board, circumstances must show that 
director was actuated by bad motive; 
and if circumstances relied on by 
plaintiff as showing malice of budget 
director, in reporting on financial re¬ 
sponsibility of plaintiff as bidder 
for highway contract, are as consis¬ 
tent with its nonexistence as with 
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its existence, presumption of good 
faith is not overcome.—Rajmaond v. 
Croll, 206 N.W. 556, 233 Mich. 268. 

57. Cal.—Hams v. Curtis Pub. Co., 
121 P.2d 761, 49 Cal.App.2d 340. 

Tex.—^National Standard Life Ins. 
Co. V. Billington, Civ.App., 89 S. 
W.2d 491. 

36 C.J. p 1221 note 95. 

Malice implied from unprivileged 
publication of defamatory words 
actionable per se see supra § 76. 

58. Cal.—^Harris v. Curtis Pub. Co., 
121 P.2d 761, 49 Cal.App.2d 340— 
Taylor v. Lewis, 22 P.2d 569, 132 
Cal.App. 381. 

Colo.—Walker v. Hunter, 28'3 P. 48, 
86 Colo. 483. 

Iowa.—Ryan v. Wilson, 300 N.W. 
707, 231 Iowa 33. 

Mich.—Bacon v. Michigan Cent. R. 

Co., 33 N.W. 181, 66 Mich. 166. 
Mont.—^Miller Ins. Agency v. Home 
Fire & Marine Ins. Co. of Califor¬ 
nia, 51 P.2d 628, 100 Mont. 551. 
Va.—Chesapeake Ferry Co. v. Hud¬ 
gins, 156 S.E. 429, 155 Va, 874. 

36 C.J. p 1221 note 96. 

“Malice” defined see supra 5 2. 

Falsity of accusation and want of 
probable cause 

In action for slander, the jury 
could find actual malice from the 
falsity of the accusations and the 
want of probable cause.—^Williams 
V. Kroger Grocery & Baking Co., 1 
A.2d 495, 133 Pa.Super. 1, affirmed 
10 A.2d 8, 337 Pa. 17. 

i Negligence 

(1) In the absence of personal at¬ 
tacks against those claimed to be de¬ 
famed, in state examiner's published 
report, or proof that the report was 
so carelessly executed as to deserve 
the charge of being wanton or reck¬ 
less, mere negligence alone will not 
dislodge the mantle of qualified priv¬ 
ilege from the report.—Peeples v 
State, 38 N.Y.S.2d 690, 179 Misc. 272. 

(2) Thus, in proceedings to estab¬ 
lish a claim against the state based 
on alleged libel contained in state 
examiner's published report of the 
accounts of a village police justice, 
the carelessness with which the re¬ 
port was prepared falsely stating 
that the justice had failed to pay 
over to the state numerous fines as¬ 
sessed by him, and the severity of 
the charges made, were not sufficient 
to establish malice necessary to re¬ 
covery.—^Peeples v. State, suprsu 

58- Kan.—Ebaugh v. Miller, 274 P. 
251, 127 Kan. 464, rehearing denied 
275 P. 1090, 128 Kan. 3. 
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ed by express malice toward a third person with 
whom plaintiff was accused of misconduct.In 
determining whether the language was uttered ma¬ 
liciously, all circumstances surrounding the trans¬ 
action should be considered.®^ The court will not 
submit the language used to too strict a scrutiny,®- 
and strong and intemperate language is not alone 
sufficient to show malice,®3 although strong or vio¬ 
lent language disproportionate to the occasion ma}" 
raise an inference of malice and thus lose the priv¬ 
ilege which would otherwise attach.®-^ ]\Ialice may 
be inferred where the privilege is exceeded,®® also 
where the charge is false and libelous per se and 
where defendant publishes it vdthout having prob¬ 
able cause for believing it to be true,®® or where it 
is made with wanton and reckless disregard of the 
rights of another but it has been said that a 
belief in the truth of the statement, whether rea¬ 
sonable or not, is sufficient to protect the person 
making it.®® 


On the other hand, if defendant is prompted by 
actual malice, the fact that the charge was believed 
to be true or that it was made under circumstanc¬ 
es that, except for the malice, would make it priv¬ 
ileged, does not relieve defendant from liability.®9 

The performance of a lawful act in a proper 
way, pursuant to inexorable duty, affords no infer¬ 
ence of malice.'^® Defendant's liability does not 
depend solely on whether he published the libel 
solely for the purpose of causing harm to plain- 
tiff.7l 

Joint defendants. In the case of a qualified priv¬ 
ilege, where actual malice is necessary to estab¬ 
lish the liability, the malice of one defendant can¬ 
not be imputed to the other defendant.72 

Where the communication is absolutely privileged 
the question of malice is immaterial.'^® Whenev¬ 
er a publication can be rendered defamatory by 


60. ICan-—^Ebaugh. v. Miller, supra. 

61, D.C.—^Xational Disabled Sol¬ 
diers* League v. Haan. 4 P.2d 436, 
55 App.D.C. 24-3. 

Ill.—^Cook V. East Shore Newspapers, 
64 N.E.2d 751, 327 Ill.App. 559. 
Miss.—^Montgomery "Ward & Co. v. 

Skinner, 25 So.2d 572. 

IVyo.—Sylvester v. Armstrong, 84 P. 

2d 729, 53 Wyo. 382. 

CixcTxmstaiLces under whicli made 
The existence of a motive showing 
express malice rendering a qualified- 
ly privileged communication action¬ 
able, may be gathered from circum¬ 
stances under which comunication is 
made, as where defamatory matter 
is communicated to those who have 
no interest or concern in it, or from 
extraneous facts tending to prove 
the motive.—^Licciardi v. Molnar, 44 
A.2d 653, 23 N.J.Misc. 361. 

es. Wyo.—Sylvester v. Armstrong, 
84 P.2d 729, 53 Wyo. 382. 

63- Mo.—Gust V. Montgomery Ward 
Co., 80 S.W.2d 2S6. 229 Mo.App. 
3T1. 

W 3 ‘o.—Sylvester v. Armstrong, 84 P. 
2d 729, 53 Wyo. 382. 

64. N.J.—^Liicciardi v. Molnar, 44 A. 

2d 653, 23 N.J Misc. 361. 

S.C.—Leevy v. North Carolina Mut. 
Life Ins. Co., 191 S.E. 811, 184 S-C- 
111 . 

Va.—Federal Land Bank of Balti¬ 
more V. Birchfield, 3 S E.2d 405, 
173 Va. 200—Peoples Life Ins. Co. 
of Washington, D. C. v. Talley, 
186 S.E. 42, 166 Ta. 464—Chalkley 
r. Atlantic Coast Line R. Co., 143 
S.E. 631, 150 Va. 301—^Aylor v. 
Gibbs, 129 S.E. 696. 143 Va. 644. 

65- Miss.—Sumner Stores of Mis¬ 
sissippi V. Little, 192 So. 85 7, IS 7 


IVIiss. 310—Gardner v. Standard Oil 
Co., 175 So. 203, 179 Miss. 176. 
Exceeding privilege generally see 
supra § 97. 

Expression in excess of what occa¬ 
sion warrants as evidence of mal¬ 
ice generally see infra § 213. 

66. Cal.—Harris v. Curtis Pub. Co., 
121 P.2d 761, 49 Cal.App.2d 340— 
Taylor v. Lewis, 22 P.2d 569, 132 
Cal.App. 381. 

Ill.—Cook V. East Shore Newspapers, 
64 N.E.2d 751, 327 IlLApp. 559. 

Mo.—Warren v. Pulitzer Pub. Co., 
78 S.W.2d 404, 336 Mo. 184. 

Pa.—O’Donnell v. Philadelphia Rec¬ 
ord Co., 51 A.2d 775—^J. Hartman & 
Co. V. Hyman, 134 A. 486, 287 
78, 48 A.L.R. 567. 

Falsity of privileged communication 
generally see supra § 99. 

67. NT.—^Loewinthan v. LeVine, 60 
N.Y.S.2d 433, 270 App.Div. 512. 

Wrong motive 

It is wrong motive, which would 
tend to show malice, to state 
something as truth without knowing 
whether it is true, recklessly and 
without reasonable attempt to find 
out about it, or with complete disre¬ 
gard of other known facts.—^Warren 
V. Pulitzer Pub. Co.. 78 S.W.2d 404, 
336 Mo. 184. 

68. N.T.—Loewinthan v. LeVine, 60 
N.T.S.2d 433, 270 App.Div. 512. 

Pailure to investigate 

Hospital trustee was under no ob¬ 
ligation, under circumstances, to 
make an investigation before stating 
that staff member was suspended or 
was going to be suspended for 
charging a charity patient, and fail¬ 
ure to make such investigation was 
not eauivalent of malice which 
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would destroy qualified privilege.— 
Loewinthan v. LeVine, supra. 

Tested by facts apparent to defend- 
ant 

In libel action Involving qualifled- 
ly privileged communication, the 
test is whether the terms used, tak¬ 
ing the facts as they appeared to de¬ 
fendant’s mind at the time of pub¬ 
lication, were such as defendant 
might have honestly and bona fide 
employed under the circumstances — 
Sylvester v. Armstrong, 84 P.2d 729, 
53 Wyo. 382. 

69. Mo.—Corpus Juris cited in 
Boehm v. Western Leather Cloth¬ 
ing Co., 161 S.W.2d 710, 717. 

Ohio.—^Patterson v. Elincade, 184 N. 

E. 705, 44 Ohio App. 154. 

36 C.J. p 1221 note 97. 

Presence of pro'bable cause does 
not defeat action founded on qual- 
ifiedly privileged communications if 
defamatory matter was uttered or 
published with actual malice al¬ 
though existence of probable cause 
for believing truth of qualifiedly 
privileged communications is im¬ 
portant as evidencing good faith 
and absence of actual malice.— 
liams V. Standard-Examiner Pub 
Co., 27 P.2d 1. S3 Utah 31. 

70. Cal.—^Miles v. Rosenthal, 266 P. 
320, 90 Cal.App. 390. 

71. Pa.—O’Donnell v. Philadelphia 
Record Co., '51 A.2d 775. 

72. 'S.D.—^Egan v. Dotson, 1S5 N 
W. 783, 36 S.D. 459, Ann.Cas.l917A 
296. 

36 C.X p 1221 note 98. 

73. U.S.—Sacks v. Stecker, C.C.A. 
N.T., 60 F.2d 73. 

Cal.—Washer v. Bank of America 
Nat Trust & Savings Ass’n, 136 
P.2d 297, 21 Cal.2d 822, 155 A.LR 
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proof of malice, it is not a publication protected 

by absolute privilegeJ^ 

S 101. - Presumptions and Burden of 

Proof 

The utterance or publication of a communication 
on a privileged occasion rebuts the inference of malice 
and falsity which would otherwise arise as a matter 
of law; and, where such a communication is shown, 
the burden of proving its falsity and that the defend- 


§ 101 

ant was actuated by express malice is generally held 
to be on the plaintiff. 

The utterance or publication of a communica¬ 
tion on a privileged occasion rebuts the inference 
of malice'^5 and falsity*^® which would otherwise 
arise as a matter of law. Express malice required 
to destroy the privilege will not be presumed. 
Thus, where the occasion is privileged, there is no 
presumption of malice from the falsity of the 
communication.'^s Instead, absence of malice is 
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133S—Reid v. Thomas, 279 P. 226, 
99 CaLApp. 719. 

D.C—Glass V. Ickes, 117 P.2d 273, 
73 App.D.C. 3, 132 A.L.R 1328, 
certiorari denied 61 S.Ct. 441, 311 

U. S. 71S, '85 L Ed. 468. 

Ga.—Lamb v. Pedderwitz, 22 S.E 2d 
657, 6S GaApp 233, affirmed Fed- 
derwitz v. Lamb, 25 S.E.2d 414, 
195 Ga. 691. 

X.C —Mitchell V. Bailey, 23 S E 2d 
829. 222 N.C. 757. 

X D.—-Stafney v Standard Oil Co., 
299 X.W. 582, 71 N.D. 170, 136 A. 
L R. 53o 

Ohio—Bigelow V. Brumley, 37 jX.E 
2d 584, 138 Ohio St. 574. 

Okl—Pacific Emp. Ins. Co. v. 

Adams, 168 P 2d 105, 196 Okl. 597 
—Corpus Juris cited ia Hammett 

V. Hunter, 117 P.2d 511, 513, 189 
Okl. 455. 

Tenn.—Dyer v. Dyer, 156 S W,2d 
445, 178 Tenn 234—Roberts v. 

Parker, 299 S.W. 779, 156 Tenn. 82. 
Tex,—Reagan v. Guandian 'Life Ins. 

Co. 166 S,W.2d 909, 140 Tex. 105. 
Utah.—Williams v Standard-Exam¬ 
iner Pub. Co., 27 P 2d 1, S3 Utah 
31. 

Wash.—McClure v. Stretch, 147 P.2d 
935, 20 Wash.2d 460. 

36 C.J. p 1218 note 88 

74. Tex —Southern Surety Co v, 
Davis, Oiv.App., 296 S W. C16— 
Light Pub Co, V. Huntress, Civ. 
App., 199 S.W. 1168. 

75. U.S.—Montgomery Ward & Co. 
V. Watson, C C.A.W.Va., 55 P 2d 
1S4—New York & Porto Rico S S. 
Co. V. Garcia, C.C.A.Puerto Rico, ' 
16 F.2d 734—Stroud v. Harris, C.C. 
A.Ark, 5 P.2d 25. 

Ala.—Luquire Ins. Co. v, Parker, 4 
So 2d 259, 241 Ala. 621—Ripps v. 
Herrington, 1 So 2d 899, 241 Ala. 
209—Alabama Ride Co. v. Vance, 
178 So. 438, 235 Ala. 263—Inter¬ 
state Electric Co. v. Daniel, 151 
So. 463, 227 Ala. 609. 

D.C.—Corpus Juris cited in. National 
Disabled Soldiers’ League v. 
Haan, 4 P.2d 436, 441, 55 App.D.C. 
243. 

Ga,—Ivester v. Coe, 127 S.E. 790, 33 
Ga.App. 620. 

Ky.—Weinstein v. Rhorer, 42 iS.W. 
2d 892, 240 Ky. 679—Conner v 
Taylor. 26 S.W.2d 561, 233 Ky 
706—Commercial Tribune Pub Co 

C3 C.J.S.-11 


v. Haines, 15 S.W.2d 306. 228 Ky 
483—Thompson v. Bridges, 273 S 

W. 529, 209 Ky. 710. 

Md—Deckelman v. Lake, 131 A. 762. 
149 Md. 533. 

Mich —Bacon v. Michigan Cent R 
Co.. 33 N.W. 181, 66 Mich. 166. 
Minn —Friedell v. Blakely Printing 
Co., 203 NW. 974, 163 Minn 226. 
Miss.—Scott-Burr Stores Corpora¬ 
tion V. Edgar, 177 So. 766, 181 
Miss. 486—Kroger Grocery & Bak¬ 
ing Co V. Harpole, 166 So. 335, 
175 Miss. 227 

Mo.—Barber v. Time, Inc, 159 S.W. 
2d 291, 348 Mo 1199—Warren v. 
Pulitzer Pub. Co. 78 S.W.2d 404, 
336 Mo 1*84— Corpus Juris cited 
in Lee v. W. E Puetterer Battery 
& Supplies Co., 23 'S.W.2d 45, 63, 
323 Mo. 1204—Wagner v Scott, 63 
S.W. 1107, 164 Mo. 289—Boehm v. 
Western Leather Clothing Co, 
App., 161 S.W.2d 710—Gust v. 
Montgomery Ward & Co, SO S W. 
2d 286, 229 Mo.App 371—Conrad 

V. Allis-Chalmers Mfg Co., 73 S. 

W. 2d 438. 228 Mo Ap,p. 817. 

N.M.—Ward v. Ares, 223 P. 766, 29 

NM. 418. 

N.Y—Hemmens v. Nelson, 13 N Y.S 
175, 59 Hun 620, 36 N.Y.St. 905. 
affirmed 34 N.E. '342. 138 N.Y 517, 
20 L.RA. 440, 53 N.Y St. 94. 

Ohio.—Popke V. Hoffman, 153 N.E. 

248, 21 Ohio App. 454. 

Okl.—Reininger v. Prickett, 137 P. 
2d 595, 192 Okl. 486— Corpus Juris 
cited in Hammett v. Hunter, 117 
P.2d 511, 513, 189 Okl. 455. 

Or — Corpus Juris cited in Kilgore 
V. Koen, 288 P. 192, 194, 133 Or. 1. 
S.C.—Bell V. Bank of Abbeville, 3'8 
SE.2d 641, 20'8 S.C. 490—Pitchette 

V. Sumter Hardwood Co., 142 S.E. 
.828, 145 S.C. 53. 

Tex.—Rogers v. Industrial Rice 
Mills. Civ.App., 292 S.W. 944— 
Flowers v. Smith, Civ.App., SO S. 

W. 2d 392. 

Va —Chalkley v, Atlantic Coast 
Line R Co., 143 S.E. 631, 150 Va. 
301 

W.Va.—Swearingen v. Parkersburg 
Sentinel Co., 26 S.E.2d 209, 125 W. 
Va. 731. 

Wyo— Corpus Juris cited in 'Sylves¬ 
ter V. Armstrong, 84 P.2d '729, 733, 
53 Wyo. 382. 

3$ C J. p 1221 note 99. 
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Presumption of malice arising from 
unprivileged publication of de¬ 
famatory words generally see su¬ 
pra § 76. 

Reason for rule 

"In case of a privileged communi¬ 
cation, such as the one here, the 
primary object of its author is to 
i protect and advance his business in¬ 
terests, and not to affect the reputa¬ 
tion of the one maligned. It is for 
that reason that he is relieved at 
law from any imputation of mal¬ 
ice.”—Rigney v W'. R. Keesee & Co., 
139 SE 650, 652, 104 W.Va. 168, 54 
AL.R 1139 

76. Kan—Sowers v. Wells, 114 P. 
2d S2S, 154 Kan 134. 

Presumptions as to falsity general¬ 
ly see infra § 217. 

77. Wyo.—Corpus Juris cited in 
Sylvester v. Armstrong, 84 P.2d 
729, 733, 53 Wyo. 382 

36 C J. p 1221 note 2. 

78. U.S —Montgomery Ward & Co. 
V. Watson, C.C.A.WVa., '55 P.2d 
1S4. 

Ala.—Luquire Ins. Co. v. Parker, 4 
So 2d 259, 241 Ala. 621. 

Cal —Emde v. San Joaquin County 
Central Labor Council, 143 P.2d 
20, 23 Cal.2d 146, 150 A.L.R. 916— 
Glenn v. Gibson, App, 171 P.2d 
118—Gonsalves v. Associacao Pro- 
tectora Uniao Madeirense Do Bs- 
tado Da California, 160 P.2d 595, 
70 Cal. App. 2d 150—Morcom v. 
San Francisco Shopping News Co., 
40 P.2d 940, 4 Cal App.2d 284— 
Misao Yoshimura Kurata v. Los 
Angeles News Pub. Co, 40 P.2d 
520, 4 Cal. App. 2d 224—Miles v. 

Rosenthal, 266 P. 320, 90 Cal App. 
390. 

Colo.—Morley v. Post Printing & 
Publishing Co., 268 P. 540, 84 Colo. 
41. 

Kan.—Stone v. Hutchinson Daily 
News, 266 P. 78, 125 Kan. 715, 58 
AL.R 718. 

Minn.—Clancy v. Daily News Cor¬ 
poration, 277 N.'W. 264, 202 Mmn. 
1 . 

Tex.—Cooksey v. McGuire, Civ.App., 
146 S.W.2d 480—Tyler Commercial 
College V. Lattimore, Civ.App., 12 
S.W, 2d 680, reversed on other 
grounds Lattimore v. Tyler Com¬ 
mercial College, Com.App., 24 S. 
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presumed,and there arises a presumption of good 
faith.so While the burden, as discussed infra § 
220, is on defendant to show that the occasion is 
a privileged one, when it is shown or appears that 
the communication is conditionally privileged, it 


is generally held that plaintiff has the burden of 
going forward with the evidence^^ and proving that 
it is falseS2 and that defendant was actuated by 
express malice, except where the calumnious Ian- 


W.2d 361—^Caruth v. Dallas Gas 
Co, Civ.App.. 2S2 S.W. 334. 

36 C.J. p 1222 note 3. 

In Xentucky 

(1) It has been held that the pre¬ 
sumption of malice arising when 
words are falsely spoken of another 
does not obtain when it is pleaded 
and proved that the communication 
was qualifliedly privileged.—Conner 

V. Taylor, 26 S.TV'.2d '561, 233 Ky. 
706. 

(2) But it has been said that mal¬ 
ice will be presumed where quali- 
fiedly privileged charges are shown 
to be false.—Tipton v. Rains, 15 S. 

W. 2d 496, 22S Ky. 677—Thompson v. 
Bridges, 273 S.W. 529. 209 Ky. 710. 
79. Ala.—^Rippy V. Herrington, 1 So. 

2d 899, 241 Ala. 209. 

Cal.—Jones v. Express Pub. Co., 262 
P. 78, 87 Cal.Ap.p. 246. 

Colo.—Bereman v. Power Pub. Co., 
27 P.2d 749. 93 Colo. 5S1, 92 A.L. 
R. 1024. 

Fla.—Leonard v. Wilson, S So.2d 12, 
150 Pla. 503. 

Pa.—J. Hartman Co. v. Hyman & 
Lieberman, 6 Pa.D. & C. IS7, af¬ 
firmed Hartman Co. v. Hyman, 87 
Pa Super. 358, affirmed J. Hart¬ 
man & Co. V. Hyman, 134 A. 4S6, 
287 Pa. 78, 48 A.L.R. 567. 

Tex—Cooksey v. McGuire, Civ.App., 
146 S.W.2d 480—Rivers v. Peazell, 
Civ.App., 58 S.W.2d 133. 

Utah,—^Williams v. 'Standard-Exam¬ 
iner Pub. Co., 27 P.2d 1, 83 Utah 
31. 

Va.—Peoples Life Ins. Co. of Wash¬ 
ington, D. C., V. Talley, 186 S.E. 
42, 166 Va. 464—Chesapeake Perry 
Co. V. Hudgins, 156 S.E. 429, 155 
Va. 874. 

Wyo.—Corpus Juris cited in. Sylves¬ 
ter V. Armstrong, 84 P.2d 729, 733, 
53 Wyo. 382. 

36 C.J. p 1222 note 4. 

Equivocal language 

Where the language of qualified- 
ly privileged communication appears 
to be equivocal and equally consist¬ 
ent with malice and bona fides, the 
presumption of lack of malice has 
not, as a matter of law, been re¬ 
butted.—Sylvester v. Armstrong, 84 
P.2d 729, 53 Wyo. 382. 

SO. Colo.—Bereman v. Power Pub. 
Co., 27 P.2d 749, 93 Colo. 581, 92 
A.L.R. 1024. 

Mich.—Powers v. Vaughan, 20 N.W. 
2d 196, 312 Mich. 297—Raymond v. 
Croll, 206 X.W. 556, 233 Mich. 26S. 
Miss.—Missouri Pac. Transp. Co. v. 
Beard, 176 So. 156, 179 Miss. 764 
—Gardner v. Standard Oil Co., 17'5 


So. 203, 179 Miss. 176—Louisiana 
Oil Corporation v. Renno, 157 So. 
705, 98 A.L.R. 1296. 

Tex.—Cooksey v. McGuire, Civ.App., 
146 S.W.2d 480—Rivers v Peazell. 
Civ.App., 58 S.W^.2d 133—First 

Texas Prudential Ins. Co. v. More¬ 
land, Civ.App., 55 'S.W.2d 616, er¬ 
ror dismissed—Caruth v. Dallas 
Gas Co., Civ.App., 282 S.W. 334. 
Va.—Chesapeake Perry Co. v. Hudg¬ 
ins, 156 S.E. 429, 155 Va. 874. 
Wyo.— Corpus Juris cited in Sylves¬ 
ter v. Armstrong, 84 P.2d 729, 733, 
53 Wyo. 382. 

36 C.J. p 1222 note 5. 

81. U.S.—Guthrie v. Great Am. Ins. 
Co.. C.C.A.W.Va.. 151 F 2d 738 

82. Ala.— Corpus Juris quoted in 
Ripps V. Herrington, 1 So.2d 899, 
903, 241 Ala. 209 

Ky.—Tipton v. Rams, 15 S.W 2d 496, 
228 Ky. 677. 

Mich.—Van Vliet v. Vander Naald, 
287 N'.W. 564, 290 Mich 365. 

Mo.—State ex rel. Zorn v. Cox, 298 
S.W. 837, 318 Mo. 112. 

Mont—Miller Ins. Agency v. Home 
Fire & Marine Ins. Co. of Cali¬ 
fornia, 51 P.2d 628, 100 Mont. 551. 
Tex—Moore v. Davis, Civ.App., 16 
S‘W.2d 380, affirmed, Com.App, 27 
S.W.2d 153, rehearing denied 32 S. 
W.2d 181. 

Wyo.— Corpus Juris cited, in Sylves¬ 
ter V. Armstrong, 84 P.2d 729, 733, 
53 Wyo. 382. 

'36 C.J. p 1222 note 7. 

£ibel per quod 

The burden of proof on issue of 
falsity in libel per quod is on plain¬ 
tiff where proof has been made by 
defendant which tends to establish 
defense of qualified privilege.— 
Westropp V. E W. Scripps Co., 59 
N.E.2d 205, 76 Ohio App. 463. 

83. U S.—Lee v. Cannon Mills Co., 

C.C.A.N.C., 107 F.2d 109—Inter¬ 

state Transit Lines v. Crane, C C. 
A.Colo., 100 F.2d 857—^Kroger Gro¬ 
cery & Baking Co. v. Yount, C.C. 
A.Mo., 66 P.2d 700, 92 A,L.R. 1166 
—Walgreen Co. v. Cochran, C.C.A. 
Mo , 61 P 2d 357—Montgomery 

Ward & Co. v. Watson. C.CA.W. 
Va, 55 F.2d 184—^New York & 

Porto Rico S. S. Co. v. Garcia, C. 
C.A.Puerto Rico, 16 F.2d 734—^Ha¬ 
ger V Hanover Fire Ins. Co of N. 
Y, DC.Mo., 64 F.Supp, 949. 

Ala.— Corpus Juris quoted iu Ripps 
V. Herrington, 1 So. 2d 899, 903, 
241 Ala. 209—^Alabama Ride Co. v. 
Vance, 178 So. 438, 235 Ala. 263— 
Brotherhood of Railroad Trainmen 
V. Jennings, 168 So. 173, 232 Ala. 
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438—Interstate Electric Co. y. 
Daniel, r51 'So. 463, 227 Ala. 609. 
Ariz.—Connor v. Timothy, 33 P 2d 
293, 43 Ariz. 517. 

Colo—Bereman v. Power Pub. Co 
27 P.2d 749, 93 Colo. 581, 92 AL 
R. 1024—Walker v. Hunter, 22 P, 
2d 133. 92 Colo. 473—Morley v' 
Post Printing & Publishing Co., 
26S P. 540. 84 Colo 41. 

DC—Corpus Juris cited, in. National 
Disabled Soldiers' League v, 
Haan, 4 P.2d 436, 441, 55 App.D. 
C. 243. 

Ga.—Ivester v. Coe, 127 S.E. 790, 33 
Ga App. 620. 

Ill.—Allison v. Berry, 44 N.E.2d 929. 
316 Ill.App. 261. 

Ky—Corpus Juris cited iu Begley v. 
Louisville Times Co., 115 SW2d 
345, 352, 272 Ky. 805—^IVeinstein 
V. Rhorer, 42 S.W 2d 892, 240 Ky. 
679—Commercial Tribune Pub 
Co. V. Haines, 15 S.W.2d 306, 228 
Ky. 483—Thompson v. Bridges, 
273 SW. 529, 209 Ky. 710. 

La.—State v Lambert, 178 So. 508, 
188 La. 968. 

Me—Parker v. Kirkpatrick, 126 A. 
825, 124 Me. 181 

Md—^Evening News Co. v. Bowie, 
141 A 416, 154 Md. 604—Deckel- 
man V. Lake, 131 A. 762, 149 Md. 
533. 

Mass.—Bander v Metropolitan Life 
Ins. Co., 47 N.E.2d 595, 313 Mass. 
337. 

Mich.—Powers v. Vaughan, 20 N.W. 
2d 196, 312 Mich. 297—Van Vliet 

V. Vander Naald, 287 N.W. 564, 
290 Mich. 365—Raymond v. Croll, 
206 NW. 556, 233 Mich. 268—Ba¬ 
con V. Michigan Cent. R. Co., 33 N. 

W. 181, 66 Mich. 166. 

Minn.—Clancy v. Daily News Corpo¬ 
ration, 277 N.W. 264, 202 Minn. I 
—Priedell v Blakely Printing Co., 
203 N.W. 974, 163 Minn. 226. 

Miss.—Reliance Mfg Co, v. Graham, 
179 So. 341, ISl Miss. 549—Scott- 
Burr (Stores Corporation v. Edgar, 
177 So. 766, 181 Miss. 486—Mis¬ 
souri Pac. Transp. Co. v. Beard, 
176 So. 156, 179 Miss. 764—Gard¬ 
ner V Standard Oil Co., 175 So. 
203, 179 Miss. 176—Louisiana Oil 
Corporation v Renno, 157 So. 705, 
173 Miss. 609, 98 A.L R 1296 
Mo —^Barber v. Time, Inc, 159 S.W. 
2d 291, 348 Mo, 1199—Perdue v. 
Montgomery Ward & Co., 107 S. 
W.2d 12, 341 Mo. 2'52—Gust v. 

Montgomery Ward & Co., SO S.W. 
2d 286, 229 Mo.App, 371—^Warren 
V. Pulitzer Pub. Co., 78 SW.2d 404, 
336 Mo. 184—Corpus Juris cited 
iu Lee v. W. E. Fuetterer Battery 
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guage is so violent as to raise an inference of 
malice.^^ 

There is authority, however, to the effect that 
when defendant pleads that the publication was 
made without malice and on a privileged occasion, 
defendant must first make a prima facie showing 
of the absence of malice^S before plaintiff will be 
required to prove actual malice.86 Also the pre¬ 
sumption of protection under the privilege is mere¬ 
ly prima facie ;87 it is only a presumption of fact^^ 
which may be overcome by evidence,S9 and then 
the burden is on defendant to prove the truth of 
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the charge,90 and plaintiff need not show the falsi¬ 
ty of the defamatory charge. 

It has been held that plaintiff need not, in or¬ 
der to defeat a plea of qualified privilege, show 
the falsity of the publication complained of if the 
privilege is destro^^d by its abuse, 92 and thai, if 
the occasion does not justify the defamatory words, 
then the burden of proof is on defendant to show 
want of malice.93 Indeed, it has been held that 
if there is an 3 rthing in the publication which fur¬ 
nishes a basis for reasonable inference that malice 
prompted it, the burden remains with defendant to 
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& Supplies Co., 23 iS.W.2d 45, 63, 
323 Mo. 1204—State ex rel. Zorn 
V. Cox, 298 S.W. 837, 318 Mo. 112 

_^Butler V. Frey man, 260 S.W. 

523, 216 Mo.App. 636. 

Xeb.—Hall V. Rice, 223 H.W. 4. 117 
Neb. '813, 78 A.L..R. 1421. 

N.J.—Licciardi v. Molnar, 44 A.2d 
653, 23 N.J.Misc. 361. 

N.M.—Ward v. Ares, 223 P. '766, 29 
N.M. 418. 

N.T.—Hoeppner v. Dunkirk Printing 
Co., 172 N.E. 139, 254 N.Y. 95, 
72 A.L.R. 913—^Hemmens v. Nel¬ 
son, 13 N.T.S. 175, 59 Hun 620, 36 
N.T.St. 905, affirmed 34 N.E. 342, 
138 N.T. 517, 20 L.R.A. 440, 53 N. 
T.St. 94—^Kaplan v. Gawron, 66 N. 
’3r.S.2d 63—Lubliner v. Reinlib, 62 
N.T.S.2d 212. I 

N'.C.—Parker v. Edwards, 21 iS,E.2d 
876, 222 N.O. 7'5. 

Ohio.—^Popke V. Hoffman, IS 3 N.E. 
248, 21 Ohio App. 454. 

OkL—Corpus Jtirls cited lu Ham¬ 
mett V. Hunter, 117 P.2d '511, '513, 
189 Okl. 455—Reinmger v. Prick- 
ett, 137 P.2d 595, 192 Okl. 486— 
Harris v. Rich, 229 P. 1080, 104 
Okl. 120. 

Dr.—Kilgore v. Koen, 288 P. 192, 
133 Or. 1. 

Pa—^Russell V. Pennsylvania Mut. 
‘Life Ins. Co. 179 A. 798, 118 Pa. 
Super. 351—^J. Hartman Co. v. Hy¬ 
man & Lieberman, 6 Pa.Dist. & 
Co. 187, affirmed Hartman Co. v. 
Hyman, 87 Pa.Super. 35*8, affirmed 
J. Hartman & Co v. Hyman, 134 
A. 486, 287 Pa. 78, 48 AJL.R. 567. 

SC. —Bell V. Bank of Abbeville, 38 
S.E.2d 641, 208 S.C. 490—Kirby v 
Gulf Refining Co., 175 S.E. 5'35, 
173 S.C. 224—Fitchette v. Sumter 
Hardwood Co., 142 S.E. 828, 145 
S.C. 53. 

SD. —^Parr v. Warren-Lamb Lumber 
Co., 236 N.W. 291, 58 S.D. 3‘89. 

Tex,—Cooksey v. McGuire, Civ.App, 
146 S.W.2d 480—Rivers v. Peazell, 
Civ.App., '58 S.W.2d 133—First 
Texas Prudential Ins. Co. v. More¬ 
land, Civ.App , 55 S.W.2d 616, er¬ 
ror dismissed—EWorld Oil Co. v. 
Hicks, Civ.App., 46 S.W.2d 394, er¬ 
ror refused—^Moore v. Davis, Civ. 
App., 16 S.W.2d 380, affirmed. Com. 


App., 27 S.W.2d 153, rehearing de¬ 
nied 32 SW.2d 1*81-Tyler Com¬ 
mercial College V. Lattimore, Civ. i 
App., 12 S.W.2d 680, reversed on | 
other grounds Lattimore v. Tyler 
Commercial College, Com.App., 24 
S.W.2d '361—Southern Surety Co 
V. Davis, Civ.App., 296 S.W. 616 
—Rogers v. Industrial Rice Mills, 
Civ.App., 292 S.W. 944—Caruth v. 
D/Lllas Gas Co., Civ.App., 282 S.W. 
334. 

Utah.—^Williams v. Standard-Exam¬ 
iner Pub. Co., 27 P.2d 1, S3 Utah 
31. 

Va—Peoples Life Ins. Co. of Wash¬ 
ington, D. C V. Talley, 186 S.E 
42, 166 Va. 464—^Rosenberg v. Ma¬ 
son. 160 S.E 190, 157 Va- 215— 
Chesapeake Perry Co. v. Hudgins, 
156 S.E. 429, 155 Va. 874—Powell 
V, Young. 145 S.E. '731, 151 Va. 985 
—Chalkley v. Atlantic Coast Line 
R Co., 143 S.B. 631, 150 Va. 301. 
W.Va,—Swearingen v. Parkersburg 
Sentinel Co., 26 S.E.2d 209, 125 W. 
Va. 731—Rigney v. W. R. Keesee 
& Co., 139 S.E. 6*50, 104 W.Va. 168, 
54 ALR. 1139. 

Wyo. —Corpus Juris cited ia Sylves¬ 
ter V. Armstrong, 84 P.2d 729, 733, 
53 Wyo. 382. 

36 C.J. p 1222 note '8. 

Ubel per QLUOd: 

(1) Ordinarily courts indulge pri¬ 
ma facie presumption that defama¬ 
tions which are actionable per se 
are malicious, but where defama¬ 
tions are actionable only per quod 
malice must be shown by plaintiff.— 
Westropp V. E. W. Scripps Co., 59 N. 
E2d 205, '76 Ohio APP. 463. 

(2) Court did not improperly 
place on plaintiff the burden of 
proving that defendant published a 
cartoon in furtherance of intent to 
injure plaintiff’s character and repu¬ 
tation where plaintiff relied on in¬ 
nuendo to prove her case, since 
where one relies on innuendo that 
which was intended to be inferred 
therefrom is so closely related to 
the issuable elements of libel as to 
be inseparable therefrom.—West¬ 
ropp V. E. W. Scripps Co., supra. 

j Shift of burdeu 

I Effect of publication, where libel¬ 
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ous matter is conditionally privi¬ 
leged, is to shift burden of showing 
malice.—Freeman v. Dayton Scale 
Co., 19 S.W.2d 255, 159 Tenn. 413. 

84 . W.Va.—^Rigney v. W. R. Keesee 
& Co., 139 S E. 650, 104 W.Va. 168, 
54 A.L.R. 1139. 

Strong or violent language dispro¬ 
portionate to occasion as raising 
inference of malice see supra § 
100 . 

85. Cal.—Gonsalves v. Associacao 

Protectora Uniao Madeireuse Do 
Estado Da California, 160 P.2d 
595, 70 Cai.App.2d 150—^Iilorcom 

V. San Francisco Shopping 5^ews 
Co., 40 P.2d 940, 4 CaLApp. 284. 

36 C.J. p 1223 note 9. 

Good-faith belief 

Defendants, alleging truth of 
charge, are required to prove only 
their honest, good-faith belief.— 
Miles V. Rosenthal, 266 P. 320, 90 
Cal.App. 390. 

86. Cal.—^Longsworth v. Curson, 
206 P. 779, 56 Cal.App. 489. 

87 . Utah.—^Williams v. Standard- 
Examiner Pub. 'Co., 27 P.2d 1, S3 
Utah 31. 

36 C.J. p 1223 note 11. 

88. S.C.—Switzer v. American R. 
Express Co., 112 S E. 110, 119 S.C. 
237, 26 A.L.R. 819. 

89 . Wyo.—Corpus Juris cited in 
Sylvester v. Armstrong, 84 P.2d 
729, 732, 53 Wyo. '382. 

36 C.J. p 1223 note 13. 

90. Wyo.—Corpus Juris cited in 
Sylvester v. Armstrong, *84 P.2d 
729, 733, 53 Wyo. 382. 

36 C.J. p 1223 note 14. 

91. Conn.—^Atwater v. Morning 
News Co., 34 A 865, 67 Conn. 504. 

Tex.—Cranfill v. Hayden, SO S.W. 
609, 97 Tex. 544. 

92 . Ky.—Tanner v. 'Stevenson, 128 
S.W. 878, 138 Ky. -578, 30 L.R.A., 
N.S., 200. 

Exceeding privilege see supra § 97. 

93 . Mo—^Peak v. Taubman, 158 S. 

W. 656, 251 Mo. 390. 
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establish either its truth^^. or the probable ground 
for believing it to be true.^^ 

It has been held that^ where the publication 
charges an indictable offense, the presumption of 
innocence is prima facie evidence of falsity and 
want of probable cause,and sufficient to put de¬ 
fendant to proof of the facts to support his claim 
of privilege.®^ It has also been held that, if the 
statements of fact published are actionable per se, 
proof that such statements were untrue is suffi¬ 
cient to cast the burden on defendant to prove that 
the evidence of the truth of the statements was such 
as would justify him in making them and that he 
did so in good faith believing them to be true.^^ 
On the other hand, it has been held that where an 
occasion for a privileged publication is shown such 
publication should be deemed to have been made 
in the exercise of such privilege,^9 and a presump¬ 
tion of falsehood should not be indulged against 
defendant any more than a presumption of truth 


should be indulged against plaintiff.^ While proof 
of malice is part of plaintiff’s case, his failure to 
furnish sufficient evidence may be remedied by the 
evidence of defendant.^ 

Under stahife. In some jurisdictions, by force 
of statute, where plaintiff has established that the 
defamatory matter had been published by defend¬ 
ant concerning him, he is entitled to recover un¬ 
less the publication itself and the testimony rebut 
the presumption of malice;^ the burden of adduc¬ 
ing evidence to rebut such presumption is on de¬ 
fendant.If the publication and the testimony 
rebut the presumption of malice, the burden then 
rests on plaintiff to show express malice in order 
to recover.^ 

In cases of absolutely privileged conwiunicafions 
the malice implied by law whereby defamatory mat¬ 
ter is made actionable without proof of express 
malice is conclusively rebutted.® 


2. Paeticulajr Communications 


§ 102. Absolute Privilege 

The class of occasions where the pubi cation of 
defamatory matter is absolutely privileged is confined 
within narrow limits to cases in which the public serv¬ 
ice OP the administration of justice requires complete 
Invmunity from being called to account for language 
used. 

As discussed supra § 88, it is well settled that 
the law recognizes a class of communications so 
absolutely privileged that even the existence of 


express malice does not destroy the privilege. The 
class of occasions where the publication of defama¬ 
tory matter is absolutely privileged is, however, 
confined within narrow limits,'^ and the courts as 
a rule have steadily refused to enlarge those lim¬ 
its.® Generally speaking, absolute privilege is con¬ 
fined to cases in which the public service or the ad¬ 
ministration of justice requires complete immunity 
from being called to account for language used.^ 


94. Pa.—Mulderig v. Wilkes-Barre 
Times. 64 A. 636. 215 Pa. 470, 114 
Am.S R. 967. 

95. Pa.—Mulderig v. Wilkes-Barre 
Times, supra. 

96. Pa.—Fennell v. Guffey, 20 A, 

1048. 139 Pa. 341—AIcGeary v. 

Leader Pub. Co., 52 Pa.Super. 35. 

97. Pa,—^Vk'illiams v. Kroger Gro¬ 
cery & Baking Co., 1 A-2d 495, 133 
Pa.Super. 1, affirmed 10 A.2d S, 
337 Pa. 17. 

36 C.J. p 1223 note 22. 

98. Xeb.—Estelle v. Daily News 
Pub. Co.. 156 X.W. 645, 99 Neb. 
397. 

99- Ala.—Ripps v. Herrington, 1 So. 
2d S99, 241 Ala. 209. 

1. Ala.—Ripps V. Herrington, su¬ 
pra 

2. Conn.—Atwater v. Morning 
News Co., 34 A. S65, 67 Conn. 504. 

3. Oki.—Missouri, K. & T. R. Co. v. 
Watkins, ISS P. 99, 77 Okl. 270— 
German-American Ins. Co. v. 
Huntley, 161 P. S15, 62 Okl. 39. 


4. Okl.—Higbee v. Owens, 7 P.2d 
S54, 155 Okl. 93. 

36 C J. p 1223 note 27. 

5. Okl,—Missouri, K. & T. R. Co. 

V. Watkins, ISS P. 99, 77 Okl. 270 
—German-American Ins. Co. v. 
Huntley, 161 P. 815. 62 Okl. 39. 

6- Ind.—Cadle v. McIntosh, 99 N 
E. 779, 51 Ind.App. 365. 

7. Ga.—Fedderwitz v. Lamb, 25 S. 
E.2d 414, 19'5 Ga. 691. 

III.—Cook V East Shore Newspa¬ 
pers, 64 N-E.2d 751, 327 Ill.App. 
559. 

Ky.—McAlister & Co. v. Jenkins, 
284 SW, 8S, 214 Ky. S02. 

Ohio.—Bigelow V. Brumley, 37 N. 

E2d 584, 13S Ohio St. 574. 

36 C.J. p 1240 note 17. '• 

8. Ky.—Bonham v. Dotson, 288 S. 

W. 297, 216 Ky. 660—McAlister & 
Co. V. Jenkins, 284 S.W. 88. 214 Ky. 
802. 

Mo.—Laun v. Union Electric Co. of 
Missouri, 166 SAV.2d 1065. 350 Mo. 
572, 144 A.L,R. 622. 

36 C.J. p 1240 note 18. 

9- Ill.—Krumin v. Bruknes, 255 Ill. 
App. 503. j 


Kan.—Corpus Juris cited iu Baker 
V. Haldeman-Julius, 88 P.2d 1065, 
1068, 149 Kan. 560. 

Mich.—Corpus Juris quoted iu Ray¬ 
mond V. Croll, 206 N.W. ’556, 557, 
233 Mich. 268. 

Miss.—Grantham v- Wilkes, 100 So. 
673, 135 Miss. 777. 

N.C.—Ramsey v. Cheek, 13 S.E. 775, 
109 N.C. 270. 

WVa.—Parker v. Appalachian Elec¬ 
tric Power Co.. 30 S.E.2d 1, 126 W. 
Va. 666. 

36 C J. p 1240 note 19. 

Held absolutely privileged 

(1) Affidavits made to naturaliza¬ 
tion bureau of federal department of 
labor, stating that applicant for cit¬ 
izenship was bootlegger and had 
abandoned his wife.—Krumin v. 
Bruknes, 255 Ill.App. 503. 

(2) Petition to a governor for the 
removal of an officer.—Larkin v. 
Noonan, 19 Wis. 82. 

(3) Petition to a fire marshal to 
institute an inquiry as to the cause 
of a fire.—^Newfield v. Copper man, 
15 Abb.Pr.,N.S., N.Y., 360, 47 How. 
Pr. 87. 
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It applies more directly to matters of public con¬ 
cern,^® and it is not intended so much for the pro¬ 
tection of those engaged in the service^^ as it is 
for the promotion of the public welfare .12 

Specifically, it has been said that the cases of 
absolute privilege are limited to three classes: (1) 
Proceedings of legislative bodies. (2) Judicial pro¬ 
ceedings. (3) Communications by military and 


naval officers.^S Some authorities recognize, in 
addition to the classes enumerated, a fourth gen¬ 
eral class, namely, official acts of the state^^^ or of 
the chief executive officers of the state.i® Further¬ 
more, in some jurisdictions, by force of statute, 
absolute privilege attaches to official proceedings 
authorized by la\v,i® such as a proceeding by a 
body clothed with quasi-judicial powers sitting in 
execution of a public duty.^^ If the communica- 


Seld not aTbsolutely privileged 

(1) An article charging that 
plamtife was attracting many gulli¬ 
ble victims and was growing rich 
with a fake cancer cure.—Baker v. 
Haldeman-Julius, 88 P.2d 1065, 149 
Kan. 560. 

(2) Employer’s certificate of dis¬ 
charged employee’s availability, 
falsely stating that he was dis¬ 
charged because of improper con¬ 
duct toward fellow employees.—^Co¬ 
lonial Stores V. Barrett, 38 S.E.2d 
306, 73 Ga.App. 839. 

(3) Letter from school trustee 
and chairman of building committee 
to state superintendent, asserting 
proposed building contractor’s in¬ 
competency—Bonham v. Dotson, 
288 S.W. 297. 216 Ky. 660. 

(4) Letter to collector of customs 
charging plaintiff with importing 
goods fraudulently undervalued.— 
Eisenberg v. Reasenberg, 231 N.T S. 
49. 133 Misc. 190. 

(5) Newspaper articles, charging 
that society for suppression of trade 
in obscene literature engineered 
crimes to obtain half of fines.—New 
York Soc for the Suppression of 
Vice V. McFadden Publications, 221 
N.Y.S. 563,' 129 J^isc. 408, affirmed 
226 NYS. 870, 222 App.Div. 739. 

(6) Petition or remonstrance, im¬ 
puting want of integrity or other 
cause of unfitness to a public officer 
or employee subject to removal by 
or under the supervision of the offi¬ 
cer or board to whom the communi¬ 
cation IS addressed.—^Hancock v. 
Mitchell, 98 S.E. 65. 83 W.Va. 156. 

(7) Other statements or communi¬ 
cations.—Kraushaar v. Lavin, 39 N. 
Y.S.2d 880—36 C.J. p 1240 note 19 
[b]. Id]. 

10. Ky.—Bonham v Dotson, 288 S. 

W. 297, 216 Ky. 660. 

Mich.—Corpus Juris < 3 Luoted iu Ray¬ 
mond V. Croll, 206 N.W. 5'56, 557, 
233 Mich. 268—Bolton v. Walker, 
164 N.W. 420, 197 Mich. 699, Ann. 
Cas.l91SC 1007. 

Ohio.—Bigelow v. Brumley, 37 N.E. 

2d 584, 138 Ohio St. 574. 

IL Iowa.—Ryan v. Wilson, 300 N. 

W. 707, 231 Iowa 33. 

Kan.—Corpus Juris cited in Baker 
v. Haldeman-Julius, 88 P.2d 1065, 
1068, 149 Kan. 560—Mickens v. 
Davis, 294 P. 896, 132 Kan. 49— 


Marney v. Joseph, 145 P. 822, 94 
Kan. IS, Ann.Cas 1917B 225. 

Mich.—Corpus Juris Q.uoted in Ray¬ 
mond V Croll, 206 N.W. 556, 557, 
233 Mich. 268. 

“The rule of absolute privilege 
was designed particularly and pe¬ 
culiarly for the protection of those 
public officers acting in a judicial, 
legislative or executive capacity and 
was not Intended as a shield for the 
unguarded, reckless or malicious 
statements of all who perform gov¬ 
ernmental functions.’’—^Peeples v 
State, 38 N.Y.S 2d 690, 695, 179 Misc. 
272. 

12. Iowa.—Ryan v. Wilson, 300 N. 
W. 707, 231 Iowa 33. 

Kan.—Corpus Juris cited in Baker 
V. Haldeman-Julius. 88 P.2d 1065, 
149 Kan. 56Cf—Mickens v. Davis, 
294 P. 896, 132 Kan. 49. 

Mich.—Corpus Juris quoted in Ray¬ 
mond V Croll, 206 N.W. 556, 557, 
233 Mich. 268. 

36 C.J. p 1241 note 25. 

13. Mich—Raymond v. Croll, 206 
N.W. 556, 233 Mich. 268. 

Miss—Hardtner v. Salloum, 114 'So 
621, 148 Miss. 346. 

N.C.—Ramsey v. Cheek, 13 S.E. 775, 
109 NC. 270. 

14. N.Y—Roberts v. Pratt, 21 NY. 
S 2d 545, 174 Misc. 585, appeal de¬ 
nied 24 N.YS.2d 137, and 25 N. 
Y.S2d 1019, appeal denied 27 N.Y 
S 2d 449, case two, appeal dis¬ 
missed 27 N Y S 2d 449, case one, 
appeal denied 3’5 N.E.2d 510, 285 
N.Y. 848, appeals dismissed 35 N. 
E.2d 922, 286 NY 568, certiorari 
denied 62 S.Ct. 112, 314 U.S. 613, 
86 LEd. 493. 

Proper discharge of official duty 

(1) Communications made in the 
proper discharge of an official duty, 
are privileged without limitation 
and are not affected by malice.— 
Stafney v. (Standard Oil Co, 299 N. 
W. 582, 71 N.D. 170, 136 A.L.R. 535. 

(2) Where a privileged communi¬ 
cation is made to a department of 
the state in the discharge of a duty 
under express requirement of law, 
such communication, if pertinent to 
the issue, is an absolutely privileged 
communication.—Stafney v. Stand¬ 
ard Oil Co., supra. 

15. Ky.—McAlister & Co. v. Jenk¬ 
ins, 284 S.W. 88, 214 Ky. '802. 
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Ohio.—Bigelow v. Brumley, 37 N.E. 
2d 584, 138 Ohio St. 574. 

16. Cal.—Washer v. Bank of Amer¬ 
ica Nat. Trust & Savings Ass’n, 
136 P2d 297. 21 Cal.2d 822. 155 
A.L.R. 1338—People v. Faber, 77 
P.2d 921, 29 Cal.App.2d Supp. 751. 

36 CJ. p 1241 note 27, p 1251 note 
18. 

tTuemployment data required by law 
A communication made by an em¬ 
ployer to the unemployment com¬ 
pensation division of the workmen’s 
compensation bureau of North Da¬ 
kota under provisions of statute re¬ 
quiring an employer to make out 
and deliver to bureau and to a dis¬ 
charged employee a statement re¬ 
quired by bureau, showing discharge 
of employee and reason therefor, is* 
a communication made m a proceed¬ 
ing authorized by law within stat¬ 
ute defining privileged communica¬ 
tions and is an absolutely privileged 
communication when made in the 
manner and form required by law 
and cannot be made the basis of an 
action for libel.—Stafney v. Stand¬ 
ard Oil Co., 299 N.W. 582. 71 N.D. 
170, 136 A.L.R. 535. 

Statement iu notice for recall 
election alleging that plaintiff, as 
city auditor, had been taking more 
money from city than she was en¬ 
titled to, and had caused issuance 
of a city warrant for payment of 
personal services rendered to her 
was held not absolutely privileged 
as a statement made in an official 
proceeding.—Gunsul v. Ray, 45 P. 
2d 248, 6 Cal.App 2d 528. 

A proceeding pending before state 
industrial commission is a “proceed¬ 
ing authorized by law’’ within pur¬ 
view of statute.—Pacific Emp. Ins. 
Co. V. Adams, 168 P.2d 105, 196 Okl. 
597. 

disbarment proceedings 

Verified complaint bringing to su¬ 
preme court’s attention that attor¬ 
ney is charged wuth conduct war¬ 
ranting disbarment or suspension is 
absolutely privileged, it being a pre¬ 
liminary step in a proceeding au¬ 
thorized by law.—^McCurdy v. 
Hughes, 248 N.W- 512, 63 N-D. 435. 

17. Okl.—Tuohy v. Halsell, 128 P. 
126, 35 Okl. 61, 43 L.R,A.,N.S., 323, 
Ann.Cas.l916B 1110. 

Proceedings before tt-ibunal clothed 
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tion is not pertinent to the occasion, it is not with¬ 
in the privilege.!s Co-conspirators cannot shel¬ 
ter themselves behind the absolute privilege which 
a paramount public interest happens to have con¬ 
ferred on those members of the conspiracy in 
whose name the defamatory matter was published.!® 

§ 103. - Executive Proceedings 

The head of an executive department of government 
and subordinate government officers when engaged in 
the discharge of duties imposed on them by law are 
protected by absolute privilege with respect to com¬ 
munications made by them; but when an officer de¬ 
parts from official duty and indulges in defamatory 
statements wholly irrelevant and foreign to its scope 
he is not entitled to protection. 

It has been held that the head of an executive 


department of government cannot be held liable to 
a civil suit for damages because of official com¬ 
munications made by him pursuant to a legisla¬ 
tive act and with respect to matters within his au¬ 
thority, by reason of any personal motive that 
might be alleged to have prompted his action.20 
The protection of the rule has been further ex¬ 
tended so as to reach and include subordinate gov¬ 
ernment officers when engaged in the discharge of 
duties imposed on them by law.^! Thus it is held 
that public policy affords absolute protection and 
immunity for what may be said or written by an 
officer in his official report or communication to 
a superior when such report or communication is 
made in the course and discharge of official duty .22 


with quasi-judicial powers as 3 U- 
dicial proceedings within rule 
making communications published 
in course of judicial proceedings 
absolutely privileged see infra § 
104 b. 

18. Cal.—People v. Faber, 77 P.2d 
921, 29 Cal.App.2d Supp. 751. 

Is.D.—Stafney v. Standard Oil Co., 
299 ]Sr.W. 582, 71 N.D. 170, 136 A. 
Li.R. 535. 

Pa.—Kuhns v. Macungie Bank, Com. 

PL, IS Lehigh Co.L.J. 107 
Pleading in proceeding authorized 
by law 

(1) Generally for matter con¬ 
tained in a pleading filed by a par¬ 
ty in a judicial proceeding or other 
proceeding authorized by law to be 
absolutely privileged, it must be rel¬ 
evant or pertinent to the issues or 
must be connected with, or relevant 
or material to, the cause in hand 
or subject of inquiry, or it must be 
pertinent and relevant to subject 
under inquiry, or it must have some 
reference to the subject of the in¬ 
quiry.—Pacific Emp. Ins. Co. v. 
Adams, 16S P.2d 105, 196 Okl. 597. 

(2) In determining whether mat¬ 
ter contained in such pleading is 
material or pertinent to subject un¬ 
der inqu^r3^ so as to be absolutely 
privileged, the courts resolve all 
reasonable doubt in favor of plead¬ 
er.—Pacific Emp. Ins. Co. v. Adams, 
supra. 

(3) A recital in physician’s report, 
attached to motion to discontinue 
compensation on ground that claim¬ 
ant was able to return to work and 
filed in proceeding pending before 
state industrial commission, that 
claimant had had syphilis and re¬ 
fused to submit to a test recom¬ 
mended therefor, made in connec¬ 
tion with recital that claimant ex¬ 
aggerated his condition and had no 
permanent disability and could do 
light work, had some relation to 
subject under inquiry and was abso¬ 
lutely privileged under statute.—Pa¬ 
cific Emp. Ins. Co. v. Adams, supra. 


Commonicatiou to person not in- 
volved in proceeding 
Statement of bank's vice president 
made to newspaper reporters and 
others in commenting on National 
Labor Relations Board’s decision or¬ 
dering bank to reinstate an employee 
was not absolutely privileged as a 
publication made in an official pro¬ 
ceeding authorized by law, although 
a proceeding involving a labor dis¬ 
pute to which the bank was a par¬ 
ty was pending before the labor 
board at the time.—^Washer v. Bank 
of America Nat. Trust & Savings 
Ass’n, 136 P.2d 297, 21 Cal.2d 822, 
155 A.tL,R. 1338. 

19. Mo.—Laun v. Union Electric 
Co. of Missouri, 166 S.W.2d 1065, 
350 Mo 572, 144 A.L.R. 622. 

Ohio.—Bigelow V. Brumley, 37 N.E. 
2d 584, 138 Ohio St. 574. 

20. U.S.—Spalding v. Vilas, D.C., 
16 S.Ct. 631, 161 U.S. 483, 40 L.Ed, 
780. 

D.C.—Glass V. Ickes. 117 F.2d 273, 73 
App.U.C. 37, 132 A.L.R. 1328, cer¬ 
tiorari denied 61 S.Ct. 441, 311 U. 
S. 718, 85 L.Ed. 46*8--Mellon v. 
Brewer, IS P.2d 16S, 57 App.D.C. 
126, certiorari denied Brewer v. 
Mellon, 48 S.Ct. 28, 275 U.S. 530, 
72 L.Ed. 409. 

Iowa,—Ryan v. Wilson, 300 N.W. 
707, 231 Iowa ‘33. 

Ohio —Bigelow V. Brumley, 37 N E. 

2d 584, 138 Ohio St. *574. 
Proceedings in discharge of oflficial 
duty as conditionally privileged 
see infra § 113. 

21. U.S.—Harwood v. McMurtry, D. 
€.Ky„ 22 P.Supp. 572. 

Ky.—Catron v. Jasper, 198 S.W.2d 
322, 303 Ky. 598—^l^IcAlister & Co. 
V. Jenkins, 284 S.W. 88, 214 Ky. 
802. 

Ohio.—Bigelow v, Brumley, 37 N.E. 

2d 584, 138 Ohio St. 574. 

33 C.J. p 377 note S. 

22. U.'S.—Harwood v. McMurtry, D. 
C.Ky., 22 P.Supp. 572. 
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[Ill.—Donner v. Francis, 255 Ill App 

409. 

36 C.J. p 1261 note 82. 

I Official report of naval officer 
j Naval officer’s communications are 
absolutely privileged, provided they 
are authorized by law, made in 
course of duty, and are germane to 
subject matter of communications, 
and report on station affairs pur¬ 
suant to order was privileged where, 
in accounting for alleged incompe- 
tency of commander, he stated that 
commander’s wife was drug addict 
—Miles V. McGrath, D.O.Md., 4 P. 
Supp. 603. 

Confidential report of consul 

Statement respecting plaintiff, 
contained in consul’s confidential re¬ 
port of persons, engaged in business 
in his district, was absolutely priv¬ 
ileged, and could not constitute ba¬ 
sis of libel action.—^U. S., to Use of 
Parravicino, v. Brunswick, 69 F.2d 
383, 63 App.D C. 65. 

Report by cabinet officer to presi¬ 
dent 

(1) Letter from secretary of the 
treasury to .president, challenging 
plaintiff's good faith in conducting 
investigation of treasury depart¬ 
ment and characterizing charges as 
unfounded, was held not abuse of 
writer’s privilege.—Mellon v. Brew¬ 
er, 18 P.2d 168. 57 App.D.C. 126, cer¬ 
tiorari denied Brewer v. Mellon, 48 
S.Ct. 28, 275 U.S. 530, 72 L.Ed. 409. 

(2) Pact that secretary of the 
treasury gave communication to 
president to newspaper with presi¬ 
dent’s presumed approval affords no 
basis for action for libel.—Mellon v. 
Brewer, 18 F.2d 168, 57 App.D C. 126, 
certiorari denied Brewer v. Mellon, 
48 S.Ct. 28. 275 U.S. 530, 72 L.Ed. 
409. 

Statement of university president ox 
dean 

(1) The oral statement of presi¬ 
dent of a state university, at a reg¬ 
ular meeting of board of regents, 
that matron and supervisor of buiJd- 
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Likewise it has been held that a resolution offered 
in a city council by a member,23 or a message by 
a mayor to a council announcing his veto of a 
bill passed by council and his reasons therefor,24 
or defamatory matter published by a school board 
while acting within the scope of its power,25 or 
by a sheriff pursuant to his duty to enforce the 
law,2^ or by the chairman of the federal tariff 
commission in connection with the transaction of 
the business of the commission,27 is absolutely 
privileged, provided the communication is perti¬ 
nent and material Improper motive, bad faith, or 
false statement of facts is not a material question 
for the reason that no liability arises because there¬ 
of when involved in the exercise of official duty.28 

It has been held, however, that incumbency of 
the office of sheriff itself does not make publica¬ 
tions absolutely privileged even if invited,29 and 
that a budget director who was not a member of 
a state administrative board, but who was re¬ 


quired by the board to investigate the financial 
responsibility of bidders for state contracts, was 
not absolutely privileged in reporting on the finan¬ 
cial responsibility of such a bidder.^o Furthermore, 
when an officer departs from official duty and in¬ 
dulges in defamatory statements wholly irrelevant 
and foreign to its scope, he is not entitled to pro- 
tection.si 

§ 104. - Judicial Proceedings 

a. In general 

b. What constitutes judicial proceeding 

c. Extent and limits 

d. Particular communications in judicial 

proceedings 

a. In General 

With certain exceptions, defarris+ory matter pub¬ 
lished in the due course of a judicial proceeding is 
absolutely privileged, and will not support a civil ac¬ 
tion for defamation although made maliciously and with 
knowledge of its falsity. A publication in a Judicial 


mg and grounds had been arrested 
while together in a room, was made 
in proper discharge of official duty 
and was absolutely privileged so as 
to relieve president from liability in 
slander action, where board had pre¬ 
viously directed president to report 
to board any misconduct or any ir¬ 
regularity of any teacher or em¬ 
ployee of the university—Sanford v. 
Howard. 95 P.2d 644, 185 Okl. 660. 

(2) Statements by president of 
state university and dean of medical 
school thereof, at session of board 
of regents, concerning fitness of li¬ 
brarian employed in medical school, 
who had been discharged by the 
president and dean and who was 
given a hearing before the board, 
were absolutely privileged regard¬ 
less of motives and alleged falsity 
of the statements.—^Hughes v. Biz- 
zell, 117 P.2d 763, 189 Okl. 472. 
Beport of department of health 
Where plaintitf’s petition to com¬ 
mon council for masseur's license 
was referred to department of 
health and, in reply, defendants, 
who were connected with the de¬ 
partment, submitted contents of a 
report, contained in the depart¬ 
ment’s files, which contained alleg¬ 
edly libelous statement, defendants’ 
communication to the common coun¬ 
sel was absolutely privileged.—Pow¬ 
ers V. Vaughan, 20 N.W.2d 196, 312 
Mich. 297. 

as. Mich.—^Wachsmuth v. Mer¬ 
chants’ Nat. Bank, 56 N.W. 9, 96 
Mich. 426, 21 L.R.A. 278. 

24. Mich.—Trebilcock v. Anderson, 
7'5 N.W. 129, 117 Mich. 39. 

25. Idaho—Barton v. Rogers, 123 
P. 478, 21 Idaho 609, 40 L.R.A.,N. 
S.. 681, Ann.Cas.l913E 192. 


Or.—Samuelson v. Vinyard, 251 P. 
719, 120 Or. 197. 

Proceedings before education board 
or communications regarding 
teacher as aualifiedly privileged 
see infra § 117. 

26. Ky.—Catron v. Jasper, 198 S.W. 
2d 322, 303 Ky. 598. 

27. D.C.—Smith v. O’Brien, 88 P.2d 
769, 66 App.D.C. 387. 

28. U.S,—Harwood v. McMurtry, D. 
C.Ky., 22 PSupp. 572. 

D.C.—Glass V. Ickes, 117 P.2d 273, 
73 App.D.C. 3, 132 A.‘Ii.R. 1328, cer¬ 
tiorari denied 61 SCt. 441, 311 IT. 
S. 718, 85 L.Ed. 468—Mellon v. 
Brewer, IS P.2d 168, 57 App D.C. 
126, certiorari denied Brewer v. 
Mellon, 48 S.Ot. 28, 275 US. 530, 
72 LEd. 409. 

28. Mich.—^Fortney v. Stephan, 213 
N.W. 172, 237 Mich. 603, rehearing 
denied 214 N.W. 957, 239 Mich. 
499. 

30 . Mich.—Raymond v. Croll, 206 
N.W. 556, 233 Mich. 268. 

31. U.S.—^Harwood v. McMurtry, D. 
C.Ky., 22 P.Supp 572. 

Ohio—Bigelow V. Brumley, 37 N.E. 

2d 584, 138 Ohio St. '574. 
Petermination. of g.iLestioxL 

(1) The question to be deter¬ 
mined when an action for libel is 
brought against head of executive 
department of federal government 
on basis of communication to press 
is whether the executive officer was 
within his official prerogative or du¬ 
ty in issuing it,—Glass v. Ickes, 117 
F.2d 273, 73 App.D.C. 37, 132 AJD R. 
1328, certiorari denied 61 S.Ct. 441, 
311 U.S. 718. -85 L.Ed. 468. 

(2) In determining whether com¬ 
munication to press, on which ac¬ 
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tion for libel is brought against a 
federal executive officer, is within 
his official duty, consideration may 
be given to fact that it is not nec¬ 
essary, in order that acts be done 
within scope of official authority, 
that they should be prescribed by 
statute or that they should be spe¬ 
cifically directed or requested by a 
superior officer, it being sufficient if 
they are done by an officer with re¬ 
lation to matters committed by law 
to his control or supervision, or 
that they have more or less connec¬ 
tion with the general matters com¬ 
mitted by law to his control or su¬ 
pervision.—Glass V. Ickes, supra. 
Explanation of official action 

(1) A federal executive officer is 
within his official right or preroga¬ 
tive, hence absolutely privileged, in 
informing persons having business 
with his department of official ac¬ 
tion affecting such business, togeth¬ 
er with relevant explanation there¬ 
of.—Glass v. Ickes, supra. 

(2) United States marshal in pub¬ 
lishing statements explanatory of 
his dismissal of certain deputies 
was not acting within scope of his 
official authority so as to render 
such statements privileged commu¬ 
nications for which marshal could 
not be held liable in suit for libel 
and slander, since marshal had no 
public duty to explain such dis¬ 
missals.—Colpoys V. Gates, 118 F. 
2d 16, 73 App.D.C. 193. 

ComtuTi Hi cation, held official and 
privileged 

D.C.—Glass V. Ickes, 117 F.2d 273, 
73 App.D.C. 3, 132 A.L.R. 1328, cer¬ 
tiorari denied 61 S.Ct, 441, 311 U. 
S. 718, 85 L.Ed. 468. 

Mich.—Powers v. Vaughan, 20 N.W. 
2d 196, 312 Mich. 297. 
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proceeding not absolutely privileged Is at least con¬ 
ditionally privileged. 

Except as it may be noted infra subdivision c 
of this section, as a general rule defamatory mat¬ 
ter published in the due course of a judicial pro¬ 
ceeding is absolutely privileged and will not sup¬ 
port a civil action for defamation, although made 
maliciously and with knowledge of its falsity.-- 
This privilege arises immediately on the doing of 
any act required or permitted by law in due course 
of a judicial proceeding or as preliminar}" there¬ 
to,and it is not absolutely essential that the lan¬ 
guage be spoken in open court or contained in a 
pleading, brief, or affidavit.^^ It may exist in the 
absence of constitutional provision therefor;^® 
and, as discussed infra subdivisions d (3)-(8) of 


this section, it extends to the protection of the 
judge, jury, parties, counsel, and witnesses. A 
publication in the course of a judicial proceed¬ 
ing, if not absolutely privileged, is at least prima 
facie or conditionally privileged.^® 

Judgment and execution. An action will not he 
for the disgrace and disrepute occasioned by the 
advertisement and sale of property in judicial pro¬ 
ceedings instituted to foreclose a mortgage.^^ 

Libelous mil. It has been held that, since a 
vdll is the foundation of a legal proceeding, the 
rule which makes the pleadings in a judicial pro¬ 
ceeding absolutely privileged may properly be ap¬ 
plied to a will which contains alleged defamatory 
matter inserted not for the purpose of injuring 


32. XJ.S.—In re Universal Lubricat¬ 
ing- Systems, C C.A.Pa., 150 P 2d 
S3 2, certiorari denied Stockhold¬ 
ers’ Committee of Universal Lu¬ 
bricating Systems v. Staley, 66 S. 
Ct. 5S. 326 US. 744, 90 L Ed 444, 
rehearing denied 66 S.Ct. 13S, 326 

U. S. 'SOS. 90 L.Ed 493—Sacks v. 
Stacker, C C A.ISr.T.. 60 P.2d 73— 
Bleecker v. Drury, D.O.X.T., 3 P. 

R, D. 325. 

Ala.—Corpus Juris cited iu Adams 

V. Alabama Lime & Stone Corpo¬ 
ration, 142 So. 424, 426, 225 Ala. 
174. 

Alaska.—Corpus Juris qi^oted iu 
Smith V. Banister, 9 Alaska 632. 
Cal.—^Washer v. Bank of America 
Nat. Trust & Savings Ass’n, 136 
P.2d 297, 21 Cal.2d S22, 155 A.L R 
133S—Donnell v. Lmforth, 52 P 2d 
937, 11 Cal.App.2d 25—Moore v. U 

S. Fidelity & Guaranty Co., 9 P.2d 
562, 122 Cal.App. 205—Meraviglia 
V. Bovee, 29S P. 1040, 113 Cal.App. 
?52—People v. Paber, 77 P.2d 921, 
29 Cal.App.2d Supp. 751. 

Colo.—Corpus Juris cited iu Glasson 
V. Bowen. 267 P. 1066, 1067, S4 
Colo. 57. 

Pla.—Fisher v. Payne. 113 So. 378, 
93 Pla. 10 S5. 

Ill.—^Dean v. Kirkland, 23 N.E.2d 
180, 301 IlLApp. 495—Parker v. 
Kirkland, IS N.E 2d 709, 298 Ill. 
App. 340—^Kimball v. Ryan, 283 
ni.App. 456. 

Kan.—Corpus Juris cited iu Mickens 

V. Davis. 294 P. 896, 897, 132 Kan. 
49—^Hess V- Sparks, 24 P. 979, 44 
Kan. 465, 21 Am.S.R. 300. 

Ky.—Schmitt v. Mann. 163 S.W.2d 
281, 291 Ky. 80. 

Mo.—Corpus Juris cited iu Laun v. 
Union Electric Co. of Missouri, 
166 S.W.2d 1065, 1069, 350 Mo. 572, 
144 A.L.R. 622—Warren v. Pulitz¬ 
er Pub. Co., 78 S.W.2d 404, 336 Mo. 
1S4—Hancock v. Blackwell, 41 ;S. 

W. 205, 139 Mo. 440—Corpus Juris 
cited iu McGinnis v. Phillips, 27 S. 

W.2d 467, 469, 224 Mo.App. 702. 


Xev.—Corpus Juris cited iu Nicko- 
vich V. Mollart, 274 P. 809, SlO, 
51 Nev. 306. 

N.H—Hill v. Miles, 9 N.H. 9. 

N.Y —Murray v. Brancato, 35 NT 
S.2d 420, 264 App.Div ‘862, re¬ 

versed on other grounds 48 N E 
2d 257, 290 NY. 52. 146 A.L.R 
906—Lichter v Interwoven Stock¬ 
ing Co. 254 N.Y.S. 375, 234 App. 
Div, 204—^Zirn v. Cullom, 63 N.Y. 
S.2d 439, 187 Misc 241—Roberts 
V. Pratt, 21 N.Y S 2d 545, 174 Misc 
585, appeal dismissed 24 N.Y S.2d 
137 and 25 N Y S 2d 1019, appeal 
denied 27 N.Y S 2d 449, case two, 
appeal dismissed 27 N.Y.S. 449, 
case one, appeal denied 35 N.E,2d 
510, 285 NY. 848, appeals dis¬ 

missed 35 NE 2d 922, 286 N.Y. 568, 
certiorari denied 62 iS.Ct 112, 314 

U. S 613, 86 'L Ed. 493—Kraushaar 
V Lavin, 39 N.Y.S 2d 880—deck 

V. Blustein Wine & Liquor Store, 
35 N.Y.S 2d 201. 

N.C.—Mitchell v. Bailey, 23 S.E.2d 
S29, 222 N.C. 757~Ramsey v. 

Cheek, 13 S E. 775, 109 N.C. 270. 
N.D.—Stafney v. Standard Oil Co., 
299 N.W. 582, 71 N.D. 170, 136 A. 
L.R. 535. 

Ohio.—Bigelow v, Brumley, 37 N.E 
2d 584, 138 Ohio St. 574. 

Or.—McKinney v. Cooper, 98 P.2d 
711, 163 Or. 512. 

Tenn.—^Dyer v. Dyer, 156 S.W 2d 
445, 178 Tenn, 234—Independent 
Life Ins. Co. v. Rodgers, 55 'S.W. 
2d 767. 165 Tenn. 447—Wells v. 
Carter. '50 S.W.2d 228, 164 Tenn. 
400—Roberts v. Parker, 299 S.W. 
779, 156 Tenn. 82—Cooley v. Gal- 
yon, 70 S.W. 607, 109 Tenn. 1, 60 
L.RA. 139, 97 Am.S.R. 823. 

Tex.—Reagan v. Guardian Life Ins. 
Co., 166 S.W.2d 909, 140 Tex. 105 
—Runge V. Franklin, 10 S.W. 721, 
73 Tex. 585, 3 L.R.A. 417, 13 Am. 
S.R. 833—Corpus Juris cited iu 
Ward V. Gee, Civ.App., 61 S.‘W'.2d 
555, 557—Meyer v. Viereck, Civ. 
App, 286 S.W. 894. 

Va.—Massey v. Jones, 28 S.E.2d 623, 


182 Va 200—Dillard v. Collins, 25 
Gratt. 343, 66 Va 343. 

W Va —'Corpus Juris cited iu Hig¬ 
gins v. Williams Pocahontas Coal 
Co, 138 'S.E. 112, 113, 103 W.Va 
504 

36 C J. p 1250 note 93. 

33, Alaska—Corpus Juris quoted iu 
Smith V. Banister, 9 Alaska 632, 
635. 

N.Y.—Brown v. Central Sav. Bank, 
64 N.Y S 2d 551—Zirn v. Cullom, 
6‘3 N.Y.S.2d 439. 

Tex.—Guardian Life Ins. Co. of Tex¬ 
as V. Reagan, Civ.App., 155 S.W. 
2d 950, affirmed Reagan v. Guard¬ 
ian Life Ins. Co., 166 SW.2d 909, 
140 Tex. 105 
36 C J. p 1250 note 98. 

34, N.Y.—Zirn v. 'Cullom, 63 N.Y. 
S.2d 439, 187 Misc. 241, 

Ezamiuatiou of corporate records 
Defamatory statements concern¬ 
ing applicant for order directing 
production of corporate records for 
inspection uttered during examina¬ 
tion of records were uttered in the 
course of judicial proceedings so as 
to be privileged if pertinent to mat¬ 
ter before the court, although ex¬ 
amination was conducted in a pri¬ 
vate place and not in court room, 
since court retained jurisdiction for 
enforcement of order.—^Kraushaar 
V. Lavin, 39 N.Y.S.2d 880. 

35, Ohio —Bigelow v. Brumley, 37 
N.B.2d 584, 138 Ohio St. 574. 

33. Alaska.—CJorp-us Juris quoted 
iu Smith V. Banister, 9 Alaska 
632, 635. 

36 C.J p 1250 note 99. 

Communication qualifiedly privi¬ 
leged where there is want of ju¬ 
risdiction see infra subdivision c 
(2) of this section. 

Irrelevant or impertinent matter as 
qualifiedly privileged see infra 
subdivision c (1) (c) of this sec¬ 
tion. 

37. Md.—Gore v. Condon, 39 A 
1042, 87 Md. 368, 67 Am.S.R. 352. 
40 L.R.A. 382. 
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the reputation of any one, but merely to insure the 
distribution of the testator’s estate to his intended 
beneficiaries,and accordingly it has been held 
that there can be no recovery, in such case, from 
the estate of the testator.^Q So an executor nom¬ 
inated in a libelous will is absolutely privileged and 
protected from personal liability for filing a peti¬ 
tion for probate of the will,40 but there is author¬ 
ity holding that the privilege does not extend to 
protect the estate of the testator.^^ 

b. What Constitutes Judicial Proceeding 

Generally the privilege of judicial proceedings is not 
restricted to trials but includes every proceeding of a 
judicial nature before a competent court or before a 


§ 104 

tribunal or officer clothed with judicial or quasi-judicial 
powers. 

Courts differ as to what constitutes a ^'judicial 
proceeding” within the rule of absolute privilege.42 
Generally the privilege of judicial proceedings is 
not restricted to trials of civil actions or indict¬ 
ments,43 but it includes every proceeding before 
a competent court or magistrate in the due course 
of law or the administration of justice which is 
to result in any determination or action of such 
court or officer.44 The rule is broad and compre- 
hensive,45 including within its scope all proceed¬ 
ings of a judicial nature,46 whether pending in 
some court of justice47 or before a tribunal or offi¬ 
cer clothed with judicials or quasi-judicial49 pow- 
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38. Pa—^Nagle v. Nagle, ITo A. 487, 
316 Pa. 507, 

Pleadings in judicial proceedings as 
absolutely privileged see infra 
subdivision d (1) of this section. 

39. Pa—Nagle v. Nagle, supra. 

40. N.T.—Brown v. Mack, 56 N.Y.S. 

2d 910, 185 Misc. 368—In re 

Payne’s Estate, 290 N Y.S. 407, 
160 Misc. 224. 

41. N.Y.—Brown v. Mack, 56 N.Y. 
S.2d 910, 185 Misc. 368. 

Beason for mle 

Will was not made in a judicial 
proceeding, although to be effective 
it had to be probated; and testator 
was not a party to a judicial pro¬ 
ceeding when he drew will and was 
not a party to probate proceeding 
which followed his death.—Brown 
V. Mack, supra. 

42. N.Y.—^Pecue v. West, 135 N.E. 
515, 233 N.Y. 316. 

Va.—Corpus Juris quoted in Penick 
V. RatchfCe, 140 S.E. 664, 667, 149 
Va. 618. 

43. N.Y.—Perkins v. Mitchell, 31 
Barb. 461—^Newfield v. Copperman, 
15 AbbPr.,N.S„ 360, 4? How.Pr. 
87, affirmed 42 N.Y.Super. 302. 

44. Nev.—Corpus Juris cited in 
Nickovich v. Mollart, 274 P. 809, 
810, 51 Nev. 306 

Va.—Corpus Juris quoted in Penick 
V. Ratcliffe, 140 S.E. 664, 667, 149 
Va. 618. 

36 C.J. p 1250 note 8. 

Proceeding protestin^T induction of 
ojficer 

Alleged libelous matter in petition 
protesting against induction of 
plaintiff into office of sheriff, being 
pertinent to issue, was privileged, 
since proceeding was judicial.—Rob¬ 
erts V. Parker, 299 S.W. 779, 156 
Tenn. 82. 

Searches and seizures 

(1) Allegation in affidavit for 
search warrant, in absence of show¬ 
ing to take such allegation out of 
the general rule, was absolutely 
privileged as matter published in a 


judicial proceeding.—Gunter v. 
Reeves, 21 fSo.2d 468, 198 Miss. 31. 

(2) Search and seizure action be¬ 
fore justice is a “judicial proceed¬ 
ing" making testimony given and 
papers filed privileged.—Stone v. 
Hutchinson Daily News, 266 P. 78, 
125 Kan. 7r5, 58 A.L, R. 718. 
Naturalization proceedings 

Statements of witness in natural¬ 
ization proceedings that alien was 
living in adultery with plaintiff are 
privileged.—Nickovich v. Mollart, 
274 P. 809, 51 Nev. 306. 

Primary election contest was judi¬ 
cial proceeding, making matters al¬ 
leged in contesting petition privi¬ 
leged.—Penick V. Ratcliffe, 140 S.E. 
664, 149 Va, 618. 

Custody proceedings 
Okl.—Hammett v. Hunter, 117 P.2d 
511, 189 Okl. 455. 

45. Minn.—Peterson v. Steenerson, 
129 NW. 147, 113 Minn. 87, 31 L. 
R.A.,N,S, 674, 

Va.—Corpus Juris quoted in Penick 
V, Ratcliffe, 140 S.E. 664, 667, 149 
Va, 618. 

46. Minn.—^Peterson v. Steenerson, 
129 N.W. 147, 113 Minn. 87, 31 L. 

R. A,N.S., 674. 

N.Y.—Roberts v. Pratt, 21 N.Y.S.2d 
645, 174 Misc. 585, appeal denied 
24 N.Y.iS2d 137, and 25 N.Y.S.2d 
1019, appeal denied 27 N.Y.S.2d 
449, case two, appeal dismissed 27 
N.Y.S 2d 449, case one, appeal de¬ 
nied 35 N.E.2d 510, 285 N.Y. 848, 
appeals dismissed 35 N.E 2d 922, 
286 N.Y. 568, certiorari denied 62 

S. Ct. 112, 314 U.S. 613, 86 iL.Ed. 
493. 

Ya.—Corpus Juris quoted in Penick 
v. Ratcliffe, 140 S.E. 664, 667, 149 
Va. 618. 

47. Minn.—^Peterson v. Steenerson, 

129 N.W. 147, 113 Minn. 87, 31 L. 
R.A.,N.S., 674. - 

Ya.—Corpus Juris quoted in Penick 
V. Ratcliffe, 140 S.E. 664, 667, 149 
Va. 618. 

48. Minn.—Peterson v. Steenerson, 
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129 N.W. 147, 113 Minn. 87, 31 L. 

R. A.,N.S., 674. 

Tenn-—Independent Life Ins. Co. v. 
Rodgers, 55 S.W.2d 767, 165 Tenn. 
447 

Va.—Corpus Juris quoted in Penick 
V. Ratcliffe, 140 S.E. 664, 667, 149 
Va. 618. 

Federal radio commission 

The rule of absolute privilege ap¬ 
plies to proceedings before the fed¬ 
eral radio commission on complaint 
of steamship companies protesting 
the conduct of radio operators, the 
commission being authorized to sub- 
pcena witnesses, etc., to hear and 
determine the charges, and exercis¬ 
ing a judicial function in doing so.— 
Alagna v. New York & Cuba Mail S. 
S. Co., 279 N.Y.S. 319, 155 Misc. 796. 

49 . Ill.—Kimball v. Ryan, 583 Ill. 
App. 456. 

Ky.—McAlister & Co. v. Jenkins, 284 

S. W. 88, 214 Ky. 802. 

Va.—Corpus Juris quoted in Penick 
V. Ratcliffe, 140 S.E. 664, 667, 149 
Va. 618. 

36 C-J, p 1251 note 13. 

The term "quasi-judicial” as re¬ 
gards privileged communications is 
used to describe, not acts of judi¬ 
cial tribunals usually, but acts of 
public boards and other officials, 
presumed to be the product or result 
of investigation, consideration and 
human judgment based on eviden¬ 
tiary facts of some sort in a mat¬ 
ter within the discretionary power 
of such boards or officials.—^Pedder- 
witz V. Lamb, 25 S.E.2d 414, 195 Ga. 
691, affirming Lamb v. Fedderwitz, 
22 S.E.2d 657, 68 Ga.App. 233- 
Compensation commissioner 

Defamatory communication to 
state compensation commissioner, 
after award relevant to Injury, is 
absolutely privileged.—Higgins v. 
Williams Pocahontas Coal Co., 138 
S.E. 112, 103 W.Va. 504. 

Industrial board 

Statements in memorandum in op¬ 
position to reconsideration of a com¬ 
pensation award filed with New 
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ers. It applies to communications made before tri¬ 
bunals having attributes similar to those of courts.^® 
The rule does not apply, however, to a tribunal 
which is not judicial or quasi-judicial in its char¬ 
acter or nature,®^ nor to proceedings which, al¬ 
though official and public, are not in substance ju- 
dicial.^2 In some jurisdictions, however, as dis¬ 
cussed supra § 102, by force of statute the rule of 
absolute privilege is extended to any proceeding 
authorized by law; and the privilege extends to a 
proceeding by a body clothed with quasi-judicial 
powers sitting in execution of a public duty. 

c. Extent and Limits 

(1) Materiality and relevancy of com¬ 

munication 

(2) Jurisdiction 

(3) Defamation of stranger to proceed¬ 

ings 

Tork industrial board by workman’s 
attorney and charging employer’s 
counsel with lack of good faith and 
deliberate prolongation of proceed¬ 
ings, even if considered as a libel 
per se, were pertinent and privileged 
to same extent as those made in 
connection with any judicial pro¬ 
ceeding in view of nature of pro¬ 
ceeding before the board —Bleecker 
V. Drury, C.C.A.X.T., 149 F.2d 770. 

InsTirance commissioners 

(1) Under constitutional and stat¬ 
utory provisions creating the board 
of insurance commissioners, the 
board possesses quasi- 3 udicial pow¬ 
ers and information furnished it on 
its request in matters within its ju¬ 
risdiction is absolutely privileged 
and will not support a recovery in 
libel, regardless of the falsity or 
malice which prompted giving of 
such, information.—Guardian Life 
Ins. Co. of Texas v. Reagan, Tex.Civ. 

App., 155 S.W.2d 950, affirmed Rea¬ 
gan V. Guardian Life Ins. Co, 166 
S.W.2d 909, 140 Tex. 105. 

(2) Statement made by insurance 
company’s president to state insur¬ 
ance commissioner, indicating short¬ 
age in former agent’s accounts, on 
basis of which commissioner, who 
had issued license to former agent, 
called on him for explanation, was 
held absolutely privileged.—Inde¬ 
pendent Life Ins. Co. v. Rodgers, 55 
S.W.2d 767, 165 Tenn. 447. 

(3) Communication to insurance 
commissioner without jurisdiction 
to deal therewith as not privileged 
see infra subdivision c (2) of this 
section. 

Board of appeals 

For the purpose of invoking the 
rule of privilege respecting state¬ 
ments made in proceedings had be- 


(1) Materiality and Relevancy of Communi¬ 
cation 

(a) In general 

(b) What is material, relevant, or per¬ 

tinent 

(c) Immaterial or irrelevant communi¬ 

cations as qualifiedly privileged 

(a) In General 

According to the weight of authority, in order that 
defamatory words published by parties, counsel, or wit¬ 
nesses in the course of Judicial proceedings may be 
absolutely privileged, they must be connected with, or 
relevant or material to, the cause in hand or subject 
of inquiry; and, if they are, no action of defamation 
will lie however false or malicious they may be. 

According to the weight of authority, in order 
that defamatory words, published by parties, coun¬ 
sel, or witnesses, in the due course of judicial pro¬ 
ceedings, may be absolutely privileged, they must 
be connected with, or relevant or material to, the 
cause in hand or subject of inquiry.53 If they 

(2) State board of embalmers and 
funeral directors which is empow¬ 
ered by statutes to fix qualifications 
for licenses, to issue licenses, to re¬ 
fuse, suspend, or revoke licenses, 
and to conduct hearings is an ad¬ 
ministrative board, and it does not 
exercise judicial power when it 
holds a hearing, because provision 
is made for review of its action by 
a proceeding in error to the com¬ 
mon pleas court, and hence the pro¬ 
ceedings before the board are not 
judicial proceedings the participants 
in which are protected by an abso¬ 
lute privilege in making statements 
to the board.—Meyer v. Parr, 37 N 
E.2d 637, 69 Ohio App. 344. 

(3) Defamatory statements made 
to body having power to grant or 
revoke licenses as qualifiedly privi¬ 
leged see infra § 116. 

53. U.S.—Anonymous v. Trenkman. 

O.C.A.N.T., 48 P.2d 571—^Bleecker 
V. Drury, D.C.N.Y., 3 P.R.D. 325. 
Ala.— 'Corpus Juris cited in Adams 
V. Alabama Lime & Stone Corpora¬ 
tion, 142 So. 424, 425, 225 Ala. 174. 
Alaska.— Corpus Juris quoted in 
Smith V. Banister, 9 Alaska, 632. 
636. 

Pla.—Budd V. J. T. Gooch Co., 27 So. 
2d 72—Pisher v. Payne, 113 So 
378, 93 Fla. 1085. 

Ill.—Maclaskey v. Mecartney, 58 X 
E.2d 630, 324 Ill.App. 498-—Parker 
V. Kirkland. 18 N.B.2d 709, 29S 
Ill App. 340. 

Ky.—Schmitt v. Mann, 163 S.W.2d 
281, 291 Ky. 80. 

Miss.— Corpus Juris cited in- Hardt- 
ner v. Salloum, 114 So. 621, 624, 
14S Miss. 346. 

Mo.—Hager v. Major, 186 ■S.W.2d 564. 
353 Mo. 1166, 158 A.L R. 584—Laun 
V. Union Electric Co. of Missouri, 
166 S.W.2d 1065, 350 Mo. 572, 144 


fore it, the board of appeals of Cook 
County possesses the attributes of 
a quasi judicial body.—Parker v. 
Kirkland. 18 N.B.2d 709, 298 Ill.App 
340. 

Testimony in churcli trial has 
been held privileged.—■'Warren v. 
Pulitzer Pub. Co., 78 S.W.2d 404, 336 
Mo. 184. 

50. X.Y.—Andrews v. Gardiner, 121 
X.E. 341, 224 N.Y. 440, 2 A.L.R. 
1371. 

Ya.—Corpus Juris quoted in Penick 
V. Ratcliffe. 140 S E. 664, 667, 149 
Va. 618. 

51. Va. —Corpus Juris quoted in 
Penick V. Ratcliffe, 140 S.E 664, 
667, 149 Va. 618. 

36 C.J. p 1240 note 19 [c], p 1251 
note 15. 

52. Colo.—^Towles v. Meador, 272 P. 
625, 84 Colo. 547. 

X.Y.—^Andrews v. Gardiner, 121 N. 

E. 341, 224 X.Y. 440, 2 A.L.R. 1371. 
Va.—Corpus Juris quoted in Penick 
V. Ratcliffe, 140 S.E. 664, 667, 149 
Va. 618. 

Statement in notice for recall 
election alleging that plaintiff, as 
city auditor, had been taking more 
money from city than she was enti¬ 
tled to, and had caused issuance of 
a city warrant for payment of per¬ 
sonal services rendered to her, was 
held not absolutely privileged as a 
statement made in a judicial pro¬ 
ceeding.—Gunsul V. Ray, 45 P.2d 
248, 6 Cal.App.2d 528. 
licensing boards 

(1) Hearing before division of li¬ 
censes was not a judicial proceed¬ 
ing^ and charges made therein were 
not protected by absolute privilege, 
but might have qualified privilege — 
Leganowicz v. Rone, 265 X.Y.S. 703, 
240 App.Div. 731. 
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are so published and are so relevant or pertinent 
to the subject of inquiry, no action will lie there¬ 
for, however false or malicious they may in fact 
|)e.54 There are, however, some assertions in 
American cases which appear to favor the English 
rule that judges, counsel, parties, and witnesses are 
absolutely exempted from liability to an action for 
defamatory words published in the course of ju¬ 
dicial proceedings, regardless of whether they were 
relevant or material to the issue.^s 

(b) What Is Material, Relevant, or Pertinent 

strict legal materiality or relevancy is not required 
to confer the privilege; and in determining what is 
relevant or pertinent the courts are liberal, resolving 
all doubt in favor of relevancy or pertinency. 


In the earliest of the leading cases on the sub¬ 
ject the words used in determining the extent of 
matter that may be absolutely privileged were "‘rele¬ 
vant” or ""pertinent but these words have in a 
measure a technical meaning,and perhaps they 
are not the best w’ords that could be used.®^ So 
some courts have preferred the use of the words 
""have in reference,”^® ‘"having relation to the cause 
or subject matter,or “made with reference;”®^ 
and strict legal materiality or relevancy is not re¬ 
quired to confer the privilege.®^ There is diffi¬ 
culty in determining in some cases what is relevant 
or pertinent,®3 and in deciding the question the 


A.L.K. 622—McGinnis v. Phillips, 
27 S.'W.2d 467, 224 Mo.App. 702. 
Mont.—Magelo v. Roundup Coal Min¬ 
ing Co., 96 P.2d 932, 109 Mont. 293. 

— ^Wels V Rubin, 20 N.E.2d 737, 
280 N.T. 233—Frank v. Zuch, 269 
N.T.S. 6, 240 App.Div. 109, affirm¬ 
ed 193 N.E. 434. 265 N.T. 663— 
Battu V. Smoot, 206 N.Y.S. 780, 211 
App Div. 101—^Zirn v. Cullom, 63 
N.T.S.2d 439, 187 Misc. 241— 

Brown v. Mack, 56 N.Y.S.2d 910, 
185 Misc. 368—Rusciano & Son 
Corporation v. Mihalyfl, 1 N.Y.S 2d 
787, 165 Misc. 932—Kraushaar v. 
Lavin, 39 N.Y.S.2d 880—deck v. 
Blustein Wine & Liquor Store, 35 
- N.Y.S.2d 201. 

X.D.—Stafney v. Standard Oil Co,, 
299 N.W. 582, 71 N D. 170. 136 A. 
L.R. 535. 

Okl.— CorptLs Juris cited and quoted 
in Pacific Emp. Ins. Co v. Adams, 
168 P.2d 105, 106, 107, 196 Okl. 597 
— )Corpus Juris quoted in Hammett 
V. Hunter, 117 P.2d 511, 512, 189 
Okl. 455. 

Or.—Irwin v. Ashurst, 74 P.2d 1127, 
158 Or. 61. 

Pa.— Corpus Juris quoted in Nagle 
V. Nagle, 175 A. 487, 489, 316 Pa. 
507—Cooney v. Pierce, 30 Pa.Dist. 
&Co. 687, 39 Lack.Jur. 1, 51 York 
Leg.Rec. 179. 

Va.—Massey v. Jones, 28 S.E.2d 623, 
182 Va. 200—^Penick v. Ratcliffe, 
140 S.E 664, 149 Va. 618. 

Wis.—Bussewitz v. Wisconsin 
Teachers’ Ass’n, .205 N.W. 808, 188 
Wis. 121, 42 A.L.R. 873. 

36 C.J. p 1251 note 30. 

Relevancy or materiality as requis¬ 
ite of extension of protection of 
absolute privilege to publication 
of defamatory matter by: 

Counsel see infra subdivision d 
(7) of this section. 

Party see infra subdivision d (5) 
of this section. 

Witness see infra subdivision d (8) 
of this section. 

Relevancy or materiality as not 
requisite of extension of protec¬ 


tion of absolute privilege to pub¬ 
lication of defamatory matter by 
judicial officer see infra subdivi¬ 
sion d (3) of this section. 
Communicatiou to person not involv¬ 
ed in proceeding 

(1) The extension of absolute 
privilege accorded a publication 
made in any judicial proceeding to 
communications made preliminary 
thereto is limited to comumcations 
such as those made by client to at¬ 
torney or individual to prosecuting 
attorney or other public officer pre¬ 
liminary to proposed criminal prose¬ 
cution and does not extend beyond a 
communication to one actually in¬ 
volved in the proceeding, either as 
judge, attorney, party, or witness.— 
Washer v. Bank of America Nat. 
Trust & Savings Ass’n, 136 P.2d 297, 
21 Cal.2d 822, 155 A.L R. 1338. 

(2) In libel action, where defend¬ 
ant summoned reporters and gave 
out statement containing alleged li¬ 
bel, the defense of absolute privilege 
was insufficient in law, even assum¬ 
ing that defendant’s investigation 
was a judicial proceeding, the state¬ 
ment being no part of the judicial 
proceeding.—^Jacobs v. Herlands, 17 
N.Y.S 2d 711, affirmed 19 N.Y.S.2d 
770, 259 App.Div. 823. 

54. Alaska.—Corpus Juris quoted in 
Smith V. Banister, 9 Alaska 632, 
636. 

Colo.— Corpus Juris cited in Glasson 
V. Bowen, 267 P. 1066, 1067, 84 
Colo. 57. 

Fla.—Budd v, J. Y. Gooch Co., 27 So. 
2d 7,3—Fisher v. Payne, 11'3 So. 
378, 93 Fla. 1085. 

Okl.— Corpus Juris quoted in Ham¬ 
mett V. Hunter, 117 P.2d 511, 512, 
189 Okl. 455. 

Or.— Corpus Juris cited in Irwin v. 
Ashurst, 74 P.2d 1127, 1130, 158 
Or 61. 

Pa.— Corpus Juris quoted in Nagle v. 

Nagle, 175 A. 487, 489, 316 Pa. 507. 
Wash.—McClure v. Stretch, 147 P- 
2d 935, 20 Wash.2d 460. 

36 C.J. P 1251 note 30. 
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55. Alaska.— Corpus J'uris quoted in. 
Smith V. Banister, 9 Alaska 632, 
636. 

Tex—^Reagan v Guardian Life Ins. 

Co., 166 S.W.2d 909, 140 Tex. 105. 
36 C.J p 1252 note 32. 

56. Alaska.— Corpus Juris quoted in 
Smith V. Banister, 9 Alaska 632, 
636. 

WVa.— Corpus Juris cited in Hig¬ 
gins V. Williams Pocahontas Coal 
Co., 138 S.E. 112, 113, 103 W.Va. 

504. 

36 C.J. p 1252 note 36. 

57. Md.—Maulsby v. Reifsnider, 14 
A. 505, 69 Md 143. 

“Pertinency” within rule that li¬ 
belous statements in course of judi¬ 
cial proceedings are privileged if 
pertinent to the litigation, refers to 
such matters as are relevant and 
material to the litigation—Brown v. 
Mack, 56 N.Y.S 2d 910, 185 Misc. 368. 

58. Colo — Corpus Juris cited in 
Glasson v. Bowen, 267 P. 1066, 
1067, 84 Colo. 57. 

Md.—Maulsby v. Reifsnider, 14 A. 

505, 69 Md. 143. 

59. Md—Maulsby v. Reifsnider, su¬ 
pra. 

60. Alaska. —Corpus Juris quoted in 
Smith V. Banister, 9 Alaska 632, 
636. 

Wash.—Johnston v. Schlarb, 110 P. 
2d 190. 7 Wash.2d 528, 134 A.L.Pw. 
474. 

36 C.J. p 1252 note 40. 

61. Md.—Maulsby v. Reifsnider, 14 
A. 505, 69 Md. 143. 

62. Colo.—Glasson v. Bowen, 267 P. 
1066, 84 Colo. 57. 

D.C.—Brown v. Shimabukuro, 118 F. 

2d 17, 73 App.D.C. 194. 

Ohio.—Bigelow v. Brumley, 37 N.E. 

2d 5S4, 138 Ohio St. 574. 

Wash.—Johnston v. Schlarb, 110 P. 
2d 190, 7 Wash.2d 528, 134 A.L. 
R. 474. 

63. Md.—Maulsby v. Reifsnider, 14 
A. 505, 69 Md. 143. 

Mo.— Corpus Jxiris quoted in Me- 



§ 104 


LIBEL AND SLANDER 


53 c.j.a 


courts are liberal,and the privilege embraces 
anything that may possibly be pertinent®^ or which 
has enough appearance of connection with the case 
so that a reasonable man might think it relevant.®® 
All doubt should be resolved in favor of its rele¬ 
vancy or pertinency,®'^ and for the purposes of rel¬ 
evancy the court will assume the alleged slander¬ 
ous charges to be true, however false they may have 
been in fact.®^ 

(c) Immaterial or Irrelevant Communica¬ 
tions as Qualifiedly Privileged 

Even though defamatory matter published In a judi¬ 
cial proceeding is irrelevant or immaterial, ordinarily 
It is entitled to the protection of a prima facie or qual¬ 
ified privilege. 

If the communication was irrelevant, it does not 


necessarily become actionable.®^ Even though the 
matter published in a judicial proceeding is irrele¬ 
vant or immaterial, ordinarily it is entitled to the 
protection of a prima facie or qualified privilege 
and it is not actionable if, although irrelevant or 
immaterial, the publisher had reasonable or prob¬ 
able cause to believe the matter to be relevant ;'7i 
nor is it actionable in any case without proof of 

actual malice.'^^ 

(2) Jurisdiction 

In order to give the communication the protection 
of absolute privilege, it Is generally held necessary that 
the court have jurisdiction of the subject matter In 
issue, although the communication may be qualifiedly 
privileged even though there is a want of jurisdiction. 

Although there is authority favoring a contrary 


Ginnis v. Phillips, 27 SW.2d 467. 
469, 224 MoApp. 702. 

, G4. U S —Sacks v. Stecker, C C.A.N. 
Y., 60 F.2d 73. 

Ala.—Corpus Juris cited in Adams 
V. Alabama Lime & Stone Corpora¬ 
tion, 142 So. 424, 42.5, 225 Ala. 
174. 

DC—Young V. Young, 18 P.2d 807, 
57 App.D C 157. 

Ill.—Corpus Juris cited in Parker v. 
Kirkland, IS N.E.2d 709, 71S, 298 
Ill.App. 340. 

Mo.—Corpus Juris quoted in McGin¬ 
nis V. Phillips, 27 S.lV.2d 467, 469, 
224 MoApp 702. 

X.Y.—Youmans v. Smith, 47 N.E. 
265, 153 X.Y. 214—-Weis v. Rubin. 
5 X Y S 2d 350, 254 App.Div. 484, 
reversed on other grounds 20 N E. 
2d 737, 2SO X.Y. 233—Lefier v, 
Clark, 287 X.Y.S. 476, 247 App.Div. 
402—Feinstein v. Kaye, 57 N.Y. 
S.2d 54, 185 Misc. 185—Speenburgh 
V. Schwartz, 300 N.Y.S. 196, 165 
Misc. 508—Kraushaar v. Lavm, 39 
N.Y.S.2d 880. 

Or.—McKinney v. Cooper, 98 P.2d 
711, 163 Or. 512—Corpus Juris cit¬ 
ed in Irwin v. Ashurst, 74 P.2d 
1127, 1131, 15S Or. 61. 

Okl.—Corpus Juris cited in Pacific 
Bmp. Ins. Co. v. Adams, 168 P.2d 
105, 106, 196 Okl. 597. 

Va.—Penick v. Rat cliff e, 140 S.E. 664, 
149 Va. €18. 

Wis.—Bussewitz v. Wisconsin Teach¬ 
ers’ Ass’n, 205 X.W. SOS, ISS Wis. 
121, 42 A.D,R. S73. 

65. U.S.—Bleecker v. Drury, C.C.A. 
X.Y., 149 F.2d 770. 

Alaska,—Corpus Juris quoted in 
Smith V. Banister, 9 Alaska 632, 
636. . 

D.C.—^Young V. Young, 18 F.2d 807, 
57 App.D.C. 157. 

Ill.—Corpus Juris quoted in Parker 
V. Kirkland, IS X.E.2d 709, 718, 
29S Ill-App. 340. 

Mo.—Corpus Juris quoted in McGin¬ 
nis V. Phillips, 27 S.W.2d 467, 469, 
224 Mo.App. 702. 


X.Y—Feinstein v. Kaye, 57 XY.S. 
2d 54, 185 Misc. 185—Oleck v. Blu- 
stein Wine & Liquor Store, 35 X. 
YS2d 201. 

Okl—Corpus Juris cited in Pacific 
Emp. Ins. Co v. Adams, 168 P.2d 
105, 106, 196 Okl. 597. 

Or.—McKinney v. Cooper, 98 P.2d 
711, 163 Or. 512—Corpus Juris 
quoted in Irwin v. Ashurst, 74 P. 
2d 1127, 1131, 158 Or. 61. 

Va.—Penick v. Ratcliffe, 140 S.E. 664, 
149 Va. 618. 

36 C.J. p 1252 note 44. 

libelous will 

Matter libelous per se contained in 
list of testator’s reasons for dis¬ 
inheriting wife as set forth in will 
written shortly before effective date 
of statute drastically limiting rights 
of one spouse to disinherit the oth¬ 
er except for reasons specified, 
which matter could also have bear¬ 
ing on testator’s testamentary ca¬ 
pacity or on question of undue in¬ 
fluence, was pertinent in probate 
proceeding to extent authorizing ex¬ 
ecutor in his individual capacity to 
invoke defense of absolute privilege 
in libel action instituted by testa¬ 
tor’s surviving wife.—Brown v. 
Mack, 56 X.Y,S.2d 910, 185 Misc. 368. 

66. D.C.—Brown v. Shimabukuro, 
118 F.2d 17, 73 App.D.C. 194. 

67- U.S.—Sacks v. Stecker, C.C.A.X. 
Y., 60 P.2d 73. 

Ala.—Corpus Juris cited in Adams v. 
Alabama Lime & Stone Corpora¬ 
tion, 142 So. 424. 425, 225 Ala. 174. 
Alaska.—Corpus Juris quoted in 
Smith V. Banister, 9 Alaska 632, 
636. 

D.C.—Young V. Young, IS P.2d 807, 
57 App.D.C. 157. 

Ill.—Corpus Juris cited in Parker v. 
Kirkland, IS N.E.2d 709, 718, 29S 
Ill.App. 340. 

Mo.—Corpus Juris quoted in McGin¬ 
nis V. Phillips, 27 S.W.2d 467, 469, 
224 Mo.App. 702. 
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N.Y.—Feinstein v. Kaye, 57 N.Y.S.2d 
54. 185 Misc. 185. 

Okl —Corpus Juris cited in Pacific 
Emp. Ins. Co. v Adams, 168 P.2d 
105, 106, 196 Okl. 597. 

Or.— Corpus Juris quoted in Irwin 
V. Ashurst, 74 P.2d 1127, 1131, 158 
Or. 61. 

Va—Penick v. Ratcliffe, 140 S.E. 664, 
149 Va. 618. 

36 C.J. p 1252 note 45. 

68. Va.—Penick v. Ratcliffe, 140 S. 
E. 664, 149 Va. 618. 

69. Alaska.— Corpus Juris quoted in 
Smith v. Banister, 9 Alaska 632, 
637. 

Okl.—Tuohy v. Halsell, 128 P. 126, 
35 Okl. 61, 43 L.R.A.,N.S., 323, Ann. 
Cas.l916B 1110. 

Or.—Irwin v. Ashurst, 74 P.2d 1127, 
158 Or. 61. 

70. Alaska.— Corpus Juris quoted in 
Smith V. Banister, 9 Alaska 632, 
637. 

Fla.—Taylor v. Alropa Corporation, 
189 So. 230, 138 Pla. 137. 

Mo.— Corpus Juris cited in McGinnis 
V. Phillips, 27 S.W.2d 467, 469, 224 
Mo.App. 702. 

36 C.J. p 1252 note 47. 

71. Alaska.— Corpus Juris quoted in 
Smith V. Banister, 9 Alaska 632, 
637. 

Pla.—Taylor v. Alropa Corporation, 
189 So. 230, 138 Pla. 137. 

36 C.J. p 1252 note 48. 

72. Alaska.— Corpus Juris quoted in 
Smith V. Banister, 9 Alaska 632, 
637. 

Pla.—Taylor v. Alropa Corporation, 
189 So. 230. 138 Fla. 137. 

Mo.— (Corpus Juris cited in McGinnis 
V. Phillips, 27 S.W.2d 467, 469, 224 
Mo.App. 702. 

Or.—Irwin v. Ashurst, 74 P.2d 1127, 
158 Or. 61. 

36 C.J. p 1252 note 49. 
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or opposite rule,'^^ it is generally held that it is 
necessary that the court have jurisdiction of the 
subject matter in issue, in order to give to the 
communication the protection of privilege.74 In 
view of the distinction between jurisdiction and 
exercise of jurisdiction pointed out in Courts § 26, 
however, the mere fact that the defamatory mat¬ 
ter is published in an insufficient bill or complaint 
does not ordinarily destroy the privilegeJ^ Even 
though there is a want of jurisdiction, the com¬ 
munication may be qualifiedly privileged.'^® 

(3) Defamation of Stranger to Proceedings 

The privilege exists although the publication is 
with reference to, or concerning, a mere stranger not 
a party to the suit, provided the publication was rel¬ 
evant or material to the proceeding. 

The privilege exists although the publication is 
with reference to, or concerning, a mere stranger 
not a party to the suit.^^ This rule has been ap¬ 
plied to allegations or publications relating to 
strangers found in pleadings'^s or affidavits,or 
uttered in the testimony of witnesses;^® but it 
does not apply where the publication was not rele¬ 
vant or material to the proceeding. 


d. Particular Communications in Judicial Pro¬ 
ceedings 

(1) In general 

(2) Motions or affidavits 

(3) Communications by judicial officers 

(4) Communications by jurors 

(5) Oral comments of parties 

(6) Application for pardon 

(7) Communications by counsel 

(8) Communications by witnesses 

(9) Criminal proceedings; communica¬ 

tions to officers with respect to 
crime 

(1) In General 

Defamatory matter contained in pleadings filed ac¬ 
cording to law in a court having jurisdiction is abso¬ 
lutely privileged ,lf relevant and pertinent to the Is¬ 
sues in the case even though the allegations are false 
and malicious and are made recklessly, without prob¬ 
able cause, and under cover of a wrongful or ground¬ 
less suit; but according to the weight of authority the 
rule does not apply where the matter tendered is not 
pertinent, material, or relevant to the issues. 

Defamatory matter contained in pleadings filed 
according to law in a court having jurisdiction, if 
relevant and pertinent to the issues in the case, is 
absolutely privileged ;S2 and it is immaterial that 


73. Tex.—Runge v. Franklin, 10 S.' 
W. 721, 72 Tex. 585, 13 Am.S.R. 
833, 3 I..R.A. 417. 

74. U S.—Hager v. Hanover Fire 
Ins. Co. of N. T., D.C.Mo, 64 F 
Supp. 949. 

Ill—Parker v. Kirkland, IS NE.2d 
709, 29S Ill.App. 340. 

Mo.—Corpus Juris q.uoted in Hager 
V. Major, 1S6 S.W.2d 564, 56S, 353 
Mo. 1166, 158 A.L.R. 584. 

36 C.J. p 1252 note 51. 

Xusurauce commisslouer 

(1) Statement by insurance com¬ 
pany’s president to state insurance 
commissioner, indicating shortage in 
former agent’s accounts, on basis of 
which commissioner called on for¬ 
mer agent for explanation, was held 
not absolutely privileged, where for¬ 
mer agent had not procured new 
license, and no company had procur¬ 
ed new certificate of authority for 
him, since commissioner could not 
deal with former agent’s case judi¬ 
cially.—Independent Life Ins. Co. v. 
Hunter, 63 S.W.2d 668, 166 Tenn. 498. 

(2) Proceedings before insurance 
commissioners as judicial proceed¬ 
ings generally see supra subdivision 
b of this section. 

75. Ga—^Wilson v. Sullivan, 7 S.B. 
274, 81 Ga. 238. 

36 C.J. p 1253 note 53. 

76. U.S.—^Hager v. Hanover Fire 
Ins. Co. of N. Y., D.C.Mo., 64 F. 
Supp. 949. 


W.Va.—Johnson v. Brown. 13 W.Va. 
71. 

77. Cal—Donnell v. Lmforth, 52 P. 
2d 937, 11 Cal.App.2d 25—Irwin 
v. Newby, 282 P. 810, 102 Cal.App. 
110, rehearing denied 283 P. 370, 
102 CalApp. 110. 

Colo.—Corpus Juris cited iu Glasson 
V. Bowen, 267 P. 1066. 1067, 84 
Colo. 57. 

D C.—Brown v. Shimabukuro, 11S F. 
2d 17, 73 App.D.C. 194—Corpus Ju¬ 
ris cited ia Young v. Young, IS F. 
2d 807, 57 App.D.C. 157. 

Iowa.—^Corpus Juris cited iu Ander¬ 
son V. Hartley, 270 N.W. 460, 461, 
462, 222 Iowa 921. 

Miss.—Hardtner v. Salloum, 114 So. 
621, 148 Miss. 346. 

Nev.—Corpus Juris cited iu Nicko- 
vich V Mollart, 274 P. 809, 810, 51 
Nev. 306. 

Tex—Runge v. Franklin, 10 S.W. 
721, 72 Tex. 585, 3 L R.A. 417, 13 
Am.S.R. 833. 

36 C.J. p 1253 note 56 
Qualified privilege as extending to 
defamation of stranger see supra 
§ 90. 

78. Cal.—Irwin v. Newby, 282 P. 
810, 102 Cal.App. 110, rehearing 
denied 283 P. 370, 102 CalApp. 110. 

D.C.—Corpus Juris cited iu Young 
V. Young, 18 P.2d 807, 809, 57 App. 
D.C. 157. 

Iowa.—Corpus Juris cited iu Ander¬ 
son V. Hartley, 270 N.W. 460, 461, 
462, 222 Iowa 921. 

17? 


Miss.—^Hardtner v Salloum, 114 So. 

621. 148 Miss. 346. 

36 C.J. p 1253 note 57. 

Privileged character of pleadings 
generally see infra subdivision d 

(1) of this section. 

79- Cal.—Donnell v. Linforth, 52 P. 

2d 937, 11 CalApp.2d 25. 

Colo —Corpus Juris cited iu Glas¬ 
son V Bowen, 267 P. 1066, 1067, 
S4 Colo. 57. 

D.C.—Brown v Shimabukuro, 118 F. 

2d 17. 73 App.D.C. 194 
Mo—Hager v. Major, 186 S.W-2d 564, 
353 Mo. 1166, 158 A L.R. 584. 
Privileged character of affidavits 
generally see infra subdivision d 

(2) of this section. 

80. Mo.—Groes v. White, 210 S.W. 
920, 201 Mo.App. 248 

Tenn.—Cooley v. Galyon, 70 S.W. 
607. 109 Tenn. 1, 97 Am.S.R. 823, 
60 L.R.A. 139. 

Privileged character of testimony 
generally see infra subdivision d 
(S) of this section. 

81. N.Y.—Weis V. Rubin, 20 N.E.2d 
737, 280 N.T. 233—Battu v. Smoot, 
206 N.YS. 780. 211 App.Div. 101. 

82. U.S.—Fletcher v. Maupin, C.G. 
A.Va., 138 F.2d 742, certiorari de¬ 
nied 64 S.Ct. 1153, 322 US. 750, 88 
L.Ed. 1581—Fletcher v. National 
Bank of Commerce of Norfolk, C. 
C.A., 138 P.2d 742, certiorari de¬ 
nied 64 S.Ct. 1152, 322 U.S. 750, 
88 L.Ed. 1581, and 64 S.Ct. 1153, 
322 U.S. 750, 88 L.Ed. 1581—Sacks 
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courts are liberal,®-^ and the privilege embraces 
anything that ma}’ possibl}- be pertinent^^ or which 
has enough appearance of connection with the case 
so that a reasonable man might think it relevant.®® 
All doubt should be resolved in favor of its rele¬ 
vancy or pertinency,®’^ and for the purposes of rel¬ 
evancy the court will assume the alleged slander¬ 
ous charges to be true, however false they may have 
been in fact.®® 

(c) Immaterial or Irrelevant Communica¬ 
tions as Oualifiedly Privileged 

Even though defamatory matter published In a judi¬ 
cial proceeding is irrelevant or immaterial, ordinarily 
it is entitled to the protection of a prima facie or qual¬ 
ified privilege. 

If the communication was irrelevant, it does not 


necessarily become actionable.®^ Even though the 
matter published in a judicial proceeding is irrele¬ 
vant or immaterial, ordinarily it is entitled to the 
protection of a prima facie or qualified privilege ;70 
and it is not actionable if, although irrelevant or 
immaterial, the publisher had reasonable or prob¬ 
able cause to believe the matter to be relevant 
nor is it actionable in any case without proof of 
actual malice.*^^ 

(2) Jurisdiction 

In order to give the communication the protection 
of absolute privilege, it is generally held necessary that 
the court have Jurisdiction of the subject matter in 
issue, although the communication may be qualifiedly 
privileged even though there is a want of jurisdiction. 

Although there is authority favoring a contrary 


Gmnis V. Phillips, 27 S.W.2d 467, 
469, 224 Mo.App. 702. 

04. U.S—Sacks V. Stecker, C.C A N. 
T., 60 F.2d 73. 

Ala.—Corpus Juris cited in Adams 
V. Alabama Lime & Stone Corpora¬ 
tion, 142 So. 424. 42.5, 225 Ala. 
174. 

D.C,—Young V. Young, IS F.2d S07, 
57 App.D.C. 157 

Ill.—Corpus Juris cited in Parker v. 
Kirkland, IS N.E.2d 709, 71S, 298 
Ill.App 340. 

Mo —Corpus Juris quoted in McGin¬ 
nis V. Phillips, 27 S.W.2d 467, 469, 
224 Mo.App 702. 

N.Y.—Youmans v. Smith, 47 X.E. 
265, 153 X.Y. 214—Weis v. Rubin, 
5 XYS.2d 350, 254 App.Div. 4S4, 
reversed on other grounds 20 N E. 
2d 737, 2 SO X.Y. 233—Lefler v. 

Clark, 2S7 X.Y.S. 476, 247 App.Div. 
402—Feinstem v. Kaye, 57 N.Y. 
S.2d 54, 1S5 Misc. 1S5—Speenburgh 
V. Schwartz, 300 X.Y.S. 196, 165 
Misc. 50S—Kraushaar v. Lavin, 39 
N.T.S.2d 880. 

Or.—McKinney v. Cooper, 9S P.2d 
711, 163 Or. 512—Corpus Juris cit¬ 
ed in Irwin v. Ashurst, 74 P.2d 
1127, 1131, 158 Or. 61. 

Okl.—Corpus Juris cited in Pacific 
Emp. Ins. Co. v. Adams, 168 P.2d 
105, 106, 196 Okl. 597. 

Va.—Penick v. Ratcliffe, 140 S.E. 664, 
149 Va, 618. 

Wis.—Bussewitz v. Wisconsin Teach¬ 
ers’ Ass’n. 205 X.W. SOS, 188 Wis. 
121, 42 A.L.R. 873. 

65- U.S.—Bleecker v. Drury, C.C.A. 
N.Y., 149 F.2d 770. 

Alaska-—Corpus Juris quoted in 
Smith V. Banister, 9 Alaska 632, 
636. . 

D.C.—Young V. Young, IS F.2d 807, 
57 AppD.C. 157. 

Ill.—Corpus Juris quoted in Parker 
V. Kirkland, IS X.E.2d 709, 7lS, 
298 Ill.App. 340. 

Mo.—Corpus Juris quoted in McGin¬ 
nis V. Phillips, 27 S.W.2d 467, 469, 
224 Mo.App. 702- 


r X.Y.—Feinstein v Kaye, 57 N.Y.S 
2d 54, 185 Misc. 185—deck v. Blu- 
stein Wine & Liquor Store, 35 X. 
Y.S.2d 201. 

Okl.—Corpus Juris cited in Pacific 
Emp. Ins. Co. v. Adams, 168 P.2d 
105, 106, 196 Okl. 597. 

Or.—McKinney v. Cooper, 98 P.2d 
711, 163 Or. 512—Corpus Juris 
quoted in Irwin v. Ashurst, 74 P. 
2d 1127, 1131, 158 Or. 61. 

Va.—Penick v. Ratcliffe, 140 S E. 664, 
149 Va. 618. 

36 C.J p 1252 note 44. 

Ziibelous win 

Matter libelous per se contained m 
list of testator’s reasons for dis¬ 
inheriting wife as set forth in will 
w’ritten shortly before effective date 
of statute drastically limiting rights 
of one spouse to disinherit the oth¬ 
er except for reasons specified, 
which matter could also have bear¬ 
ing on testator’s testamentary ca¬ 
pacity or on question of undue in¬ 
fluence, was pertinent in probate 
proceeding to extent authorizing ex¬ 
ecutor in his individual capacity to 
invoke defense of absolute privilege 
in libel action instituted by testa¬ 
tor's surviving wife.—Brown v. 
Mack, 56 X Y.S.2d 910, 185 Misc. 368. 

66. D.C.—Brown v. Shimabukuro, 
118 F.2d 17, 73 App.DC. 194. 

67. U S.—Sacks v. Stecker, C.C.A.N. 
Y., 60 P.2d 73. 

Ala.—Corpus Juris cited in Adams v 
Alabama Lime & Stone Corpora¬ 
tion, 142 So 424, 425, 225 Ala. 174 
Alaska.—Corpus Juris quoted iu 
Smith v. Banister, 9 Alaska 632, 
636. 

D.C.—Young V. Young, IS P.2d 807, 
57 App.D.C 157. 

Ill.—Corpus Juris cited iu Parker v. 
Kirkland, IS N.E.2d 709, 718, 29S 
IllApp. 340. 

Mo.—Corpus Juris quoted iu McGin¬ 
nis V. Phillips, 27 S.W.2d 467, 469, 
224 Mo.App. 702. 
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N.Y.—Feinstein v Kaye, 57 N.Y.S.M 
54, 185 Misc. 185. 

Okl — Corpus Juris cited iu Pacific 
Emp. Ins. Co. v Adams, 168 P.2d 
105, 106, 196 Okl 597. 

Or.— Corpus Juris quoted iu Irwin 
V. Ashurst, 74 P 2d 1127, 1131, 158 
Or. 61. 

Va—Penick v. Ratchffe, 140 S.E. 664, 
149 Va. 618. 

36 C.J. p 1252 note 45. 

ea Va.—Penick v. Ratclifte, 140 S. 
E. 664, 149 Va. 618. 

69. Alaska — Corpus Juris quoted iu 
Smith V. Banister, 9 Alaska 632, 
637. 

Okl.—Tuohy v. Halsell, 128 P. 126, 
35 Okl. 61, 43 L.R.A.,N.S., 323, Ann. 
Cas.l916B 1110. 

Or.—Irwin v. Ashurst, 74 P.2d 1127, 
158 Or. 61. 

70. Alaska.— Corpus Juris quoted iu 
Smith V. Banister, 9 Alaska 632, 
637. 

Fla.—Taylor v. Alropa Corporation, 
189 So. 230, 138 Fla. 137. 

Mo.— Corpus Juris cited iu McGinnis 
V. Phillips, 27 SW.2d 467, 469, 224 
Mo.App. 702. 

36 C.J. p 1252 note 47. 

71. Alaska.— Corpus Juris quoted iu 
Smith V. Banister, 9 Alaska 632, 
637. 

Fla.—Taylor v. Alropa Corporation, 
189 So. 230, 138 Fla. 137. 

36 C.J. p 1252 note 48. 

72. Alaska.— Corpus Juris quoted iu 
Smith V. Banister, 9 Alaska 632, 
637. 

Fla.—Taylor v. Alropa Corporation, 
189 So. 230, 138 Fla. 137. 

Mo.— (Corpus Juris cited iu McGinnis 
V. Phillips, 27 S.W.2d 467, 469, 224 
Mo.App. 702. 

Or.—Irwin v. Ashurst, 74 P.2d 1127, 
158 Or. 61. 

36 C.J. p 1252 note 49. 



LIBEL AND SLANDER 


§ 104 


53 C J. S. 

or opposite rule,'^^ it is generally held that it is 
necessary that the court have jurisdiction of the 
subject matter in issue, in order to give to the 
communication the protection of privilege.'^^ In 
view of the distinction between jurisdiction and 
exercise of jurisdiction pointed out in Courts § 26, 
however, the mere fact that the defamatory mat¬ 
ter is published in an insufficient bill or complaint 
does not ordinarily destroy the privilegeEven 
though there is a want of jurisdiction, the com¬ 
munication may be qualifiedly privileged.'^® 

(3) Defamation of Stranger to Proceedings 

The privilege exists although the publication is 
with reference to, or concerning, a mere stranger not 
a party to the suit, provided the pubilcation was rel¬ 
evant or material to the proceeding. 

The privilege exists although the publication is 
with reference to, or concerning, a mere stranger 
not a party to the suit.'^'^ This rule has been ap¬ 
plied to allegations or publications relating to 
strangers found in pleadings'^S or affidavits,or 
uttered in the testimony of witnesses;®® but it 
does not apply where the publication was not rele¬ 
vant or material to the proceeding. 8^ 


d. Particular Oonuminications in Judicial Pro¬ 
ceedings 

(1) In general 

(2) Motions or affidavits 

(3) Communications by judicial officers 

(4) Communications by jurors 

(5) Oral comments of parties 

(6) Application for pardon 

(7) Communications by counsel 

(S) Communications by witnesses 

(9) Criminal proceedings; communica¬ 
tions to officers with respect to 
crime 

(1) In General 

Defamatory matter contained in pleadings filed ac¬ 
cording to law in a court having jurisdiction is abso¬ 
lutely privileged .if relevant and pertinent to the is¬ 
sues In the case even though the allegations are false 
and malicious and are made recklessly, without prob¬ 
able cause, and under cover of a wrongful or ground¬ 
less suit; but according to the weight of authority the 
rule does not apply where the matter tendered is not 
pertinent, material, or relevant to the issues. 

Defamatory matter contained in pleadings filed 
according to law in a court having jurisdiction, if 
relevant and pertinent to the issues in the case, is 
absolutely privileged and it is immaterial that 


73. Tex.—Runge v. Franklin, 10 S.' 
W. 721, 72 Tex. 585, 13 Am.S.R 
833, 3 L.R.A. 417. 

74. U S.—Hager v. Hanover Fire 
Ins. Co. of N. T., D.C.Mo, 64 F. 
Supp. 949 

Ill.—Parker v. Kirkland, IS N.E.2d 
709, 29S I11.APP. 340. 

Mo.—Corpus Juris quoted iu Hager 
V. Major, 186 S.W.2d 564, 568, 353 
Mo. 1166, 158 A.L.R. 584. 

36 C.J. p 1252 note 51. 

Insurance commissioner 

(1) Statement by insurance com¬ 
pany’s president to state insurance 
commissioner, indicating shortage in 
former agent’s accounts, on basis of 
which commissioner called on for¬ 
mer agent for explanation, was held 
not absolutely privileged, where for¬ 
mer agent had not procured new 
license, and no company had procur¬ 
ed new certificate of authority for 
him, since commissioner could not 
deal with former agent’s case judi¬ 
cially.—Independent Life Ins. Co. v- 
Hunter, 63 S.W.2d 668, 166 Tenn. 498. 

(2) Proceedings before insurance 
commissioners as judicial proceed¬ 
ings generally see supra subdivision 
b of this section. 

75. Ga—Wilson v. Sullivan, 7 S.E. 
274, 81 Ga. 238. 

36 C.J. p 1253 note 53. 

76. U.S.—^Hager v. Hanover Fire 
Ins. Co. of N. Y., D.C.Mo., 64 F. 
Supp. 949. 


W.Va.—Johnson v Brown, 13 W.Va 
71. 

77. Cal.—Donnell v. Lmforth, 52 P. 
2d 937, 11 Cal.App2d 25—Irwin 
V. Newby, 282 P. 810, 102 Cal.App 
110, rehearing denied 283 P. 370, 
102 Cal.App. 110. 

Colo.—Corpus Jxirls cited in Glasson 
V. Bowen. 267 P. 1066. 1067, 84 
Colo. 57. 

D.C.—Brown v. Shimabukuro, 11S F. 
2d 17, 73 AppD.C. 194—Corpus Ju¬ 
ris cited in Young v. Young, 18 F. 
2d 807, 57 App.D.C. 157. 

Iowa.—Corpus Juris cited iu Ander¬ 
son V. Hartley. 270 N.W. 460, 461, 
462, 222 Iowa 921. 

Miss.—Hardtner v. Salloum, 114 So. 
621, 148 Miss. 346 

Nev.—^Corpus Juris cited in Nicko- 
Vich V. Mollart, 274 P. 809, 810, 51 
Nev. 306. 

Tex.—Runge v. Franklin, 10 S.W. 
721, 72 Tex. 585, 3 L.R.A. 417, 13 
Am.S.R. 833. 

36 C.J, p 1253 note 56. 

Qualified privilege as extending to 
defamation of stranger see supra 
§ 90. 

78. Cal.—Irwin v. Newby, 282 P. 
810, 102 Cal.App. 110, rehearing 
denied 283 P. 370, 102 Cal.App. 110. 

D.C.—Corpus Juris cited in Young 
V. Young, 18 P.2d 807, 809, 57 App. 
D.C. 157. 

Iowa.—Corpus Juris cited in Ander¬ 
son V. Hartley, 270 N.W. 460, 461, 
462, 222 Iowa 921. 
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Miss.—Hardtner v Salloum, 114 So. 

621, 148 Miss. 346. 

36 C.J p 1253 note 57. 

Privileged character of pleadings 
generally see infra subdivision d 

(1) of this section. 

79. Cal.—Donnell v. Lmforth, 52 P. 
2d 937, 11 CalApp.2d 25. 

Colo.— Corpus Juris cited in Glas¬ 
son V. Bowen, 267 P. 1066, 1067, 
84 Colo. 57. 

D.C.—Brown v. Shimabukuro, 118 F- 
2d 17, 73 App.D.C. 194. 

Mo—Hager v. Major, 186 S W\.2d 564. 

353 Mo. 1166, 158 A L.R. 584 
Privileged character of affidavits 
generally see infra subdivision d 

(2) of this section. 

80. Mo.—Groes v. White, 210 S.W. 
920, 201 Mo.App. 248. 

Tenn.—Cooley v. Galyon, 70 S.W. 
607, 109 Tenn. 1, 97 Am.S.R. 823, 
60 L.R.A. 139. 

Privileged character of testimony 
generally see infra subdivision d 
(8) of this section. 

81. N.Y.—Weis V. Rubin, 20 N.E.2d 
737, 280 N.Y. 233—Battu v. Smoot, 
206 N.Y.S. 780. 211 App.Div. 101. 

82. U S —Fletcher v. Maupin, C C. 
A.Va., 138 F.2d 742, certiorari de¬ 
nied 64 S.Ct. 1153, 322 U.S. 750, 88 
L.Ed. 1581—Fletcher v. National 
Bank of Commerce of Norfolk, C. 
C.A., 138 F.2d 742, certiorari de¬ 
nied 64 S.Ct. 1152, 322 U.S. 750, 
88 LEd. 1581, and 64 S.Ct. 1153, 
322 U.S. 750, 88 L.Ed. 1681—Sacks 
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the allegations are false and maliciousSS or are less suit.85 This rule is based on sound public pol- 
made recklessly and without probable cause^^ and icy,^® and is adopted because it wou d^ be a dis- 
under cover and pretense of a wrongful or ground- couragement to litigants, and defeat justice, if they 


V. Stecfcer, C.C.A.X.T., 60 F.’d 70— 
jSTeth V. Kay lor, D.C Pa., 37 F- 
Supp. 24— Corpus Juris cited in 
American Agr. Chemical Co v. 
Barnes Co., D C.S C., 2S F.Supp. 73. 
76. 

Ala.— Corpus Juris cited in Adams 
V. Alabama Lime & Stone Corpora¬ 
tion, 142 So. 424, 426, 225 Ala. 174. 
Ark.—Rhode Island Ins Co. v. Boat- 
right, 56 S.W2d 173, 1S6 Ark. 796. 
Cal.—Irwin v. Xewby, 282 P. 810, 102 
Cal.App. 110, rehearing denied 283 
P. 370, 102 Cal.App. 110—Reid v. 
Thomas, 279 P. 226, 99 Cal.App. 
719. 

D.C.—Brown v. Shimabukuro, 118 F. 
2d 17, 73 App.D.C. 194—Young v. 
Young, IS P2d S07, 57 App D.C. 
157. 

Fla.—Taylor v. Alropa Corporation, 
189 So. 230, 13S Fla. 137. 

Ga—Bennett v. Bellinger, 150 S.E. 

566, 40 Ga.App. 557. 

Ill.—Kimball v. Ryan, 283 Ill.App 
456. 

Iowa.— Corpus Juris cited in Ander¬ 
son V. Hartley, 270 X.W. 460, 461, 
462, 222 Iowa 921. 

Kan.—Davis v. Union State Bank, 
20 P 2d 50S, 137 Kan. 264. 

Ky—Edwards v. Kentucky Utilities 
Co., 15S S.W2d 935. 289 Ky 375, 
139 A.L.R. 1063—Schmitt v. Mann, 
163 SW.2d 2S1, 291 Ky SO. 

Miss.—Hardtner v. Salloum, 114 So. 
621, 14S Miss 346. 

Mo.—Hager v. Major, 186 S.W.2d 564, 
353 Mo. 1166, 158 A.L.R. 584— 

Corpus Juris cited in Laun v. Un¬ 
ion Electric Co- of Missouri, 166 
S.W.2d 1065, 1069, 350 Mo. 572, 144 
A.L.R. 622. 

Neb.—Fitch v. Daily News Pub, Co., 
217 N.W. 947, 116 Neb. 474, 59 A. 
L.R. 1056. 

N.Y.—Garriga v. Richfield, 20 N.Y.S. 
2d 544, 174 Misc. 315—Smith v. 
Lichterman, 234 N.Y.S, 676, 134 

Misc. 150—Zirn v. Cullom, 63 N.Y. 
S.2d 439. 

N.C.—Mitchell V. Bailey, 23 S.E.2d 
829, 222 N.C. 757—^Harshaw v. 

Harshaw, 16 S.E.2d 666, 220 N.C. 
145, 136 A-L.R. 1411. 

Ohio.— Corpus Juris cited in Buehrer 
V. Provident Mut. Life Ins. Co. of 
Philadelphia, 175 N.E. 25, 28, 123 
Ohio St. 264—Erie County Farm¬ 
ers" Ins. Co. V. Crecelius, 171 N.E. 
97, 122 Ohio St. 210. 

Okl.—Pacific Emp. Ins. Co. v. Adams, 
168 P.2d 105, 196 Okl. 597—Dick¬ 
erson V. Crozier, 261 P. 545, 128 
Okl. 162. 

Or. — Pitts V. King, 15 P.2d 379, 141 
Or. 23, modified on other grounds 
15 P.2d 472, 141 Or. 23. 

Pa —Yearsley v. Franklin Lamp 
Mfg. Co., 97 Pa.Super, 538—^W^aber 


v. Schaffhauser, 34 Pa.Dist&Co. 
348. 

S.C.—McKesson & Robbins New- 
some, 33 S.E2d 585. 206 S.C. 261— 
Corpus Juris <iuoted in Texas Co 
V. C W. Brew-er & Co.. 185 S.E. 
623. ISO SC 325. 

Tex—Tsesmelis v. Sinton State 
Bank, Civ.App.. 35 S.W.2d 451, 
affirmed, Com.App., 53 S.W.2d 461, 
85 A.L.R. 319—De Mankowski v. 
Ship Channel Development Co., 
Civ.App.. 300 S.W. 118. 

Va.—Penick v. Ratclifie, 140 S.E. 664, 
149 Va. 618. 

Wash—McClure v. Stretch, 147 P.2d 
935, 20 Wash.2d 460—^Johnston v. 
Schlarb. 110 P.2d 190, 7 Wash. 2d 
52S, 134 A L.R. 474—tJorpus Juris 
g.uoted in Tennant v. F. C. Whit¬ 
ney & Sons, 234 P. 666, 669, 133 
Wash. 581. 

Wyo—School Dist. No. 11, Laramie 
County, V. Donahue, 97 P.2d 663, 
55 Wyo. 220. 

36 C-J. p 1253 note 60. 

Delay in prosecuting suit 

After failure to enjoin execution, 
delay or lack of diligence in prose¬ 
cuting suit for new trial because 
judgment was fraudulent did not de¬ 
stroy absolute privilege respecting 
statements in pleadings in suit.— 
Reynolds v. Evans, 50 S.W.2d 549, 
244 Ky. 267. 

Bill of particulars 

Alleged libelous language in bill of 
particulars is privileged as being 
part of judicial proceeding.—^Wein¬ 
berger V. Zelenko, 234 N.Y.S. 698, 
134 Misc. 244. 

Steamship company’s letter to fed¬ 
eral radio commission protesting 
radio operators’ conduct in demand¬ 
ing new employment contracts just 
at sailing time of vessel is absolute¬ 
ly privileged as a complaint m a 
judicial proceeding.—^Alagna v. New 
York & Cuba Mail S. S. Co., 279 N. 
Y.S. 319, 155 Misc. 796. 

Written objections to a final ac¬ 
count of executor, allegedly contain¬ 
ing defamatory matter, made in a 
court of competent jurisdiction en¬ 
gaged in the administration of an 
estate, are absolutely privileged if 
relevant to issue before court for 
decision, and no action made thereon 
can be maintained against an attor¬ 
ney ■ employed in the administration 
of the estate, irrespective of truth 
or falsity of statements or motives 
of attorney.—^McKinney v. Cooper, 98 
P.2d 711, 163 Or. 512. 

83. U.S.—Sacks v. Stecker, C.C.A.N, 
Y., 60 P.2d 73. 

Ala.—Corpus Juris cited iu Adams 

174 


V. Alabama Lime & Stone Corpora¬ 
tion, 142 So. 424, 426, 225 Ala. 174. 

Ark—Rhode Island Ins Co. v. Boat- 
right, 56 S.W.2d 173, 186 Ark. 796. 

Cal.—Reid v. Thomas, 279 P. 226, 99 
Cal.App. 719. 

Ga.—Bennett v. Bellinger, 150 S.E. 
566, 40 GaApp. 557. 

Iowa.— Corpus Juris QLuoted in An¬ 
derson V. Hartley, 270 N.W. 460, 
462, 222 Iowa 921. 

Kan.—Davis v. Union State Bank, 20 
P 2d 508, 137 Kan. 264. 

Ky.—Schmitt v. Mann, 163 S.W.2d 
281, 291 Ky. 80—Edwards v. Ken¬ 
tucky Utilities Co., 158 S.W.2d 935, 
289 Ky. '375, 139 A.L.R. 1063— 
Corpus Juris cited in Reynolds v. 
Evans, 50 S.W.2d 549, 551, ,244 Ky 
267—Lisanby v. Illinois Cent. R 
Co., 272 S.W. 753, 209 Ky. 325— 
Jaybee Jellico Coal Co. v. Carter, 
270 SW. 768, 208 Ky. 241. 

Mo—Laun v Union Electric Co. of 
Missouri, 166 S W.2d 1065, 350 Mo. 
572, 144 A.L.R. 622. 

N.Y.—Smith v. Lichterman, 234 N 
Y.S. 676, 134 Misc. 150. 

N.C.—Mitchell V. Bailey, 23 S.E 2d 
829, 222 N.C 757—Harshaw v 

Harshaw, 16 S E.2d 666, 220 N.C. 
14'5, 136 A.L.R. 1411. 

Ohio.— Corpus Juris cited in Bueh¬ 
rer v. Provident Mut. Life Ins 
Co of Philadelphia, 175 N.E. 25, 
28, 123 Ohio St. 264. 

S.C.—Corpus Juris QLuoted in Texas 
Co. V C. W. Brewer & Co., 185 
SE. 623, 180 S.C 325 

Tex.—De Mankowski v. Ship Chan¬ 
nel Development Co., Civ.App., 300 
S.W 11S. 

Wash—McClure v. Stretch, 147 P.2d 
935, 20 Wash.2d 460—Johnston v. 
Schlarb, 110 P.2d 190, 7 Wash 2d 
528, 134 A.D.R 474— Corpus Juris 
quoted in Tennant v. F. C. Whitney 
& Sons, 234 P. 666, 669, 13’3 Wash. 
581. 

36 C J. p 1253 note 61. 

84. Wash.—McClure v. Stretch, 147 
P.2d 935, 20 Wash 2d 460. 

85. Ala.— Corpus Juris cited in- 
Adams v. Alabama Lime & Stone 
Corporation, 142 So. 424, 426, 225 
Ala 174. 

S.C.— Corpus Juris quoted iu Texas 
Co. V. C. W. Brewer & Co, 185 S E. 
623, 180 S.C. 325. 

Wash.— Corpus Juris quoted in Ten¬ 
nant V. F. C. WTiitney & Sons, 234 
P. 666, 669, 133 Wash. '581. 

36 C.J. p 1254 note 62. 

80. Iowa.—^Anderson v. Hartley, 

270 N.W. 460, 222 Iowa 921. 

Mo.—>Laun v. Union Electric Co. of 
Missouri. 166 S.W.2d 1065, 350 

Mo. 572, 144 A.LR. 622. 
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were to be subjected to prosecutions for allega¬ 
tions in pleadings filed therein.S7 The absolute im¬ 
munity of the pleader does not extend to one who 
causes or procures a privileged pleader to publish 
defamatory matter,as where a corporation not 
a party to the action in which the pleading was 
filed causes a related or subsidiary corporation to 
insert in a pleading filed by the latter the defam¬ 
atory matter complained of.^^ One who makes* 
false and slanderous charges against another out 
of court cannot escape liability on the ground that 
he made similar charges in his court pleading.*^^ 

While the English rule is broadly stated that no 
action can be brought for any statements by the 
parties in the pleadings, regardless of their imma¬ 


teriality or irrelevancy,91 the weight of American 
authority is that the privilege is absolute when, 
and only when, the matter tendered is pertinent 
or material or relevant ;92 it wdll be no justifica¬ 
tion merely to show that it was believed to be 
true.99 In some American jurisdictions, however, 
the English rule appears to prevail.^^: 

Where the relevancy and pertinency of matters 
alleged in pleadings are to be inquired into, all 
doubt should be resolved in favor of relevancy and 
pertinency.9 5 The matter to which the privilege 
does not extend must be so palpably wanting in re¬ 
lation to the subject matter that no reasonable man 
can doubt its irrelevancy,96 and everything perti¬ 
nent or relevant that a pleader might possibly need 


S7. Iowa.—Anderson v. Hartley, 
270 N’.W. 460. 222 Iowa 921. 

88. Mo.—Laun v. Union Electric 
Co. of Missouri, 166 SW.2d 1065, 
350 Mo. 572, 144 A.L.R. 622. 

89. Mo —Laun v. Union Electric 
Co. of Missouri, supra. 

80. Tex.—^De Mankowski v. iShip 
Channel Development Co., Civ. 
App., 300 S.W. 118. 

91. S.C.— Corpus Juris CLU-oted tu 
Texas Co. v. C. W. Brewer & Co., 
185 S.E. 623, ISO S.C. 325. 

36 C.J. p 1254 notes 63, 64. 

92. Ill.—Maclaskey v. Mecartney, 
58 ]Sr.E.2d 630, 324 Ill.App. 498. 

Ohio.—^Ene County Farmers’ Ins. 
Co. V. Crecelius, 171 NE. 97, 122 
Ohio St. 210. 

Pa.—^Waher v. Schaffhauser, *34 Pa. 
Dist. & Co. 348. 

S.C.— Corpus Juris quoted in Texas 
Co. V. C. W. Brewer & Co., 185 S. 
E. 623, 180 S.C. 325. 

36 C.J. p 1254 note 65. 

Materiality and relevancy as requi¬ 
sites of absolutely privileged com¬ 
munication generally see supra 
subdivision c (1) of this section. 
Test of privileged character of 
statements in pleadings in judicial 
proceedings is relevancy or perti¬ 
nency of statements to issue in¬ 
volved.—Rhode Island Ins. Co. v. 
Boatright, 56 S.W.2d 173, 186 Ark. 
796. 

Allegations held relevant or perti¬ 
nent to issue 

U.S.—American Agr. Chemical Co. v. 
Barnes Co., D.C.S.C., 28 P.Supp. 
73. 

Ark.—Rhode Island Ins. Co. v. Boat- 
right, 56 S.W.2d 173. 186 Ark. 796. 
D.C.—Young V. Young, 18 F.2d 807, 
57 App.D.C 157. 

Fla.—Taylor v. Alropa Corporation, 
189 So 230, 138 Fla. 137. 

Ga.—-Bennett v. Bellinger, 150 S.E. 

566, 40 Ga.App. 557, 

Ky.—Reynolds v. Evans, 50 S.W.2d 
549, 244 Ky. 287—Lisanby v. Il¬ 


linois Cent. R. Co., 272 S.W. 7'53, 
209 Ky. 325. 

Minn.—Rolfe v. Noyes Bros. & Cut¬ 
ler. 196 N.W. 481, 157 Minn. 443. 
Miss.—Hardtner v. Salloum, 114 So. 
621, 148 Miss. 346. 

N.Y.—Prank v. Zuch, 269 N.Y.S. 6, 
240 App.Div. 109, affirmed 193 N. 
E. 434, 265 N.Y. 663—Smith v. 

Lichterman, 234 N.Y.S. 676, 134 

Misc. 150. 

Or.—McKinney v. Cooper, 98 P.2d 
711, 163 Or. 512. 

S.C.—McKesson & Robbins v. New- 
some, 3*3 S.E 2d 586, 206 S.C. 261. 
Wash.—Johnston v. Schlarb, 110 P. 
2d 190, 7 Wash.2d 528, 134 A.L.R 
474. 

Wis.—Bussewitz v. Wisconsin 
Teachers’ Ass’n, 205 N.W. 808, 188 
Wis. 121, 42 A.L.R. 873. 

Estoppel by judgment 
Where in suit wherein questions 
of legitimacy of children and plain¬ 
tiff’s lawful marriage were being 
litigated, defendants agreed to judg¬ 
ment containing recital that plain¬ 
tiff was widow of deceased and that 
the children were legitimate, and 
thereafter defendants filed answers 
in other proceedings between same 
parties concerning same or similar 
subject matter and again set out 
defamatory charges of incontinence 
of plaintiff and illegitimacy of her 
children, defendants were estopped 
to interpose defense of absolute 
privilege to an action for libel for 
repeating the charges.—^Harshaw v. 
Harshaw, 16 S.E.2d 666, 220 N.C. 
145, 136 A,L.R. 1411. 

intimate facts 

Where libel occurs in preliminary 
pleading, and is directed at one not 
a party, only allegation of ultimate 
facts on which pleader relies is priv¬ 
ileged.—^Anonymous v. Trenkman, C. 
C.A.N.Y., 4S P.2d 571. 

Both attorney and party liable 
Allegations in pleading, in effect 
charging defendant with crime, ir¬ 

175 


relevant to issue in suit, and false, 
untrue, and willfully made, consti¬ 
tute actionable libel against attor¬ 
ney drafting, and parties swearing 
to, pleading.—^Anonymous v. Trenk¬ 
man, supra. 

93. Mass.—McLaughlin v. Cowley, 
131 Mass. 70. 

36 C.J. p 1254 note 66. 

Affirmative defense 

If defendants, in good faith, be¬ 
lieve that charges contained in 
pleadings filed by them in a munici¬ 
pal court proceeding were material 
and pertinent to issues in such pro¬ 
ceedings so as to be privileged, such 
a defense would be an affirmative 
one, to be established by evidence in 
action for libel.—Maclaskey v. Me¬ 
cartney, 58 N.E.2d 630, 324 Ill.App. 
498. 

94. Tex.—Runge v. Franklin, 10 S. 
W. 721, 72 Tex. 585, 13 Am.S.R. 
833, 3 L.R,A. 417. 

36 C.J. p 1254 note 67. 

95. D.C.—^Young v. Young, 18 F.2d 
807, 57 App D.C. 157. 

Okl. —Corpus Juris cited iu Pacific 
Emp. Ins. Co. v. Adams, 168 P.2d 
105, 106, 196 Okl. 597, 

Pa.—Yearsley v. Franklin Lamp 
Mfg. Co., 97 Pa Super. 538. 

S C.—McKesson & Robbins v. New- 
some, 33 SB.2d 585, 206 S.C. 261— 
Texas Co. v. C. W. Brewer & Co., 
185 S.E. 623, ISO S.C. 325. 

Va.—Penick v. Ratcliffe, 140 S.E. 
664, 149 Va. 618. 

Wis.—Bussewitz v. Wisconsin Teach¬ 
ers’ Ass’n, 205 N.W. SOS, 188 Wis. 
121, 42 A.L.R. S73 
36 C.J. p 1254 note 68. 

96. Cal.—Irwin v. Newby, 282 P. 
810, 102 Cal.App. 110, rehearing 
denied 283 P. 370, 102 Cal.App. 110. 

Minn.—Rolfe v. Noyes Bros. & Cut¬ 
ler, 196 N.W. 481, 157 Minn. 443. 
Mo.— Corpus Juris quoted iu McGin¬ 
nis V. Phillips, 27 S.W.2d 467, 469, 
224 Mo.App. 702. 

36 C.J. p 1254 note 69. 
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to buttress his case should be permitted to be set 
forth in a pleading.Q'^ It is perhaps not necessary 
that the matter be in all cases material to the is¬ 
sues presented by the pleadings, but it must be le¬ 
gitimately related thereto, or so pertinent to the 
subject of the controversy that it may, in the course 
of the trial, become the subject of inquiry.^S 

The test of relevancy is satisfied if the pleader 
under the circumstances believed that the language 
would have a tendency to move the court to grant 
the relief asked.99 Where the defamatory language 
in the pleading was set up as a defense in response 
to allegations appearing in the complaint, the mat¬ 
ters so pleaded were pertinent and relevant, and, 
therefore, under the rule, privileged.^ The fact 
that a pleading is insufficient or deficient does not 
destroy the privilege,2 nor is the fact that the mat¬ 
ter complained of as libelous was stricken from the 
pleading as irrelevant and immaterial determina¬ 
tive of whether the matter was privileged.2 In 
determining the question the court must examine 
the whole proceedings, and particularly the pleading 
in which the alleged libelous matter appears, includ¬ 
ing exhibits attached thereto, and made a part 
thereof.^ 

In Louisiana it has been admitted that its juris¬ 
prudence is in an unsatisfactory state on the ques- ( 


tion of the privileged character of defamatory mat¬ 
ter contained in pleadings. ^ While the courts have 
recognized the fact that at common law by a pre¬ 
ponderance of authority such matter is absolutely 
privileged if relevant and material,6 under their 
civil law they hold that the materiality or relevan¬ 
cy of the matter alone is not sufficient to give it 
a privileged character,"^ although if the allegations 
are wholly gratuitous, irrelevant, and immaterial 
they are not privileged.^ There must have been 
probable cause for making the allegation,9 and the 
geheral rule is that allegations in the pleadings, if 
false, malicious, and without probable cause, are 
actionable.i9 Conversely, such allegations, if made 
in good faith and with probable cause, are priv¬ 
ileged.^^ 

(2) Motions or Affidavits 

Motions or affidavits filed in a civil case before a 
court having jurisdiction in the premises are absolute¬ 
ly privileged if the matter contained therein is rele¬ 
vant and pertinent to the issue; but, according to the 
general rule, if an irrelevant charge otherwise libelous 
is contained in an affidavit, the rule of absolute priv¬ 
ilege does not apply. 

Motions or affidavits filed in a civil case before 
a court having jurisdiction in.the premises are ab¬ 
solutely privilegedi2 if the matter contained there- 


97. Miss.—^Hardtner v. Salloum, 114 
So. 621, 148 Miss. 346. 

98. Cal.—Irwin v. Newby, 282 P. 
SIO, 102 Cal App. 110, rehearing 
denied 283 P. 370, 102 Cal.App. 110 

Ohio.—Bigelow v. Brumley, 37 NE 
2d 584, 138 Ohio St. 574. 

S.C.—Texas Co. v. C. W. Brewer & 
Co., 185 SE. 623, ISO S.C. 325. 
Wash.—Johnston v. Schlarb, 110 P 
2d 190, 7 Wash.2d 528, 134 A.L.R. 
474. 

36 C.J. p 1254 note 70. 

99. N.Y.—Frank v. Zuch, 269 N.Y.S, 
6, 240 App.Div. 109, affirmed 193 
N.E. 434, 265 N.Y. 663. 

1. N.C.—Mitchell v. Bailey, 23 S.E. 
2d S29, 222 N.C. 757. 

2. Cal.—Irwin v. New^by, 282 P. 810, 
102 Cal.App. 110, rehearing denied 
283 P. 370, 102 Cal.App. 110. 

Ky.—Lisanby v. Illinois Cent. R. Co., 
272 S.W. 753, 209 Ky. 325. 

N.Y.—Garriga v. Richfield, 20 N.Y.S. 

2d 544, 174 Misc. 315. 

Wash.—McClure v. Stretch, 147 P.2d 
935, 20 Wash. 2d 460. 

36 C.J. p 1254 note 71. 

3. Wash.—Johnston v. Schlarb, 110 
P.2d 190, 7 Wash.2d 528, 134 A.L.R. 
474. 

4- Wash.—Johnston v. Schlarb, su¬ 
pra. 

5, La.—Le^cale v. Joseph Schwartz 
Co.. 40 So, 70S. 116 La. 293. 


6. La.—Lescale v, Joseph Schwartz 
Co., supra. 

7- La.—Cotonio v. Guglielmo, 146 
So. 11, 176 La. 421. 

36 C.J. p 1254 note 74. 

8. La.—Grant v. Haynes, 29 So. 708, 
105 La. 304, 54 L.R.A. 930. 

36 C J. p 1254 note 75. 

9. La.—Lescale v. Joseph Schwartz 
Co., 43 So. -385, 118 La. 718—Le¬ 
scale V. Joseph Schwartz Co., 40 
So. 708. 116 La. 293. 

10. La.—Robinson Mercantile Co. v. 
Freeman, App., 172 So. 797—Pelle¬ 
tier V. Pugh, 132 So. 769, 16 La. 
App. 693. 

36 C.J. p 1254 note 77. 

11. La.—Gosserand v. Gumbel, 97 
So. 852, 154 La. 537. 

36 C.J. p 1254 note 78. 

Expressing conclusion in pleading 
as to lawfulness and unlawfulness 
of act, when facts are stated from 
which conclusion is drawn, is not a 
libel or slander of a person.—Dimi¬ 
try V. Levy, 108 So. 107, 161 La. 11. 

12. U.S.—Sacks V. Stecker, C.C.A.N. 
Y., 60 P.2d 73. 

Alaska.— Corpus Juris quoted in 
Smith V. Banister, 9 Alaska 632, 
637. 

Cal.—Donnell v. Linforth, 52 P.2d 
937, 11 Cal.App.2d 25. 

Colo.—Glasson v. Bowen, 267 P. 1066, 
84 Colo. 57. 


D.C.—Brown v. Shimabukuro, 118 F 
2d 17, 73 App.DC. 194. 

Ill.—^Kimball v. Ryan, 283 Ill App. 
456. 

Kan.—Davis v. Union State Bank, 20 
P.2d 508. 137 Kan. 264—Stone v. 
Hutchinson Daily News, 266 P. 7S. 
125 Kan. 715, 58 A.L R. 718. 

Miss.—Gunter v. Reeves, 21 So.2d 
468, 198 Miss. 31. 

Mo.—Corpus Juris quoted in Hager 
V. Major, 186 S.W.2d 564, 569, 353 
Mo 1166, 158 A.L.R 584. * 

N.Y.—Smithers v. Leslie, 292 N.Y.S. 
340, 249 App.Div. 828, appeal dis¬ 
missed 11 N.E 2d 764, 275 N.Y. 582 
—Zirn V. Cullom, 63 N.Y S.2d 439, 
187 Misc 241. 

Tex.—Tsesmelis v. Sinton State 
Bank, Com.App.. 53 S.W.2d 461, 85. 
A.L.R. 319 

36 C.J. p 1254 note 79. 

In Louisiana. 

(1) Matters alleged in affidavits in 
judicial proceedings are not abso¬ 
lutely privileged and defendant is 
liable when they are made malicious¬ 
ly and without probable cause.— 
Kelly V. Lafitte, 28 La Ann. 435— 
Monier v. Fontenot, App., 165 So. 
481. 

(2) Where affidavit charging 
plaintiff with conspiracy to burn 
house was libelous and action for- 
libel was not merged in prosecution 
based on affidavit, allegedly slander- 
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in is relevant and pertinent to the issue,13 even 
though the party filing the affidavit was actuated by 
malice and this rule applies to affidavits made 
by one not a party to the original action^S and to 
affidavits made in support of, and prior to the filing 
of, a petition to set aside a judgment theretofore 
rendered, as against a contention that no judicial 
proceeding was pending when the affidavit was ex¬ 
ecuted.!^ The fact that a person makes an affi¬ 
davit voluntarily, without requiring the party re¬ 
questing it to take proceedings to have his deposi¬ 
tion taken, does not affect the question of pnv- 
ilege.i7 

If an irrelevant charge otherwise libelous is con¬ 
tained in an affidavit, however, it may, according 
to the general rule be the basis of an action for 
hbeljis if shown to have been maliciously made 
without an honest belief based on reasonable 
ground that it was relevant to the issue,i3 although 


there is authorit>^ to the effect that the motion or 
affidavit is absolutely privileged even though the 
matter complained of is immaterial or irrelevant.^® 
The motion or affidavit is at least qualifiedly or 
prima facie privileged.^! If a witness who has 
testified by affidavit publishes the false matter oth¬ 
erwise, as by exhibiting it to persons not connect¬ 
ed with the suit or the court, the fact that the 
same paper might afterward be used in a judicial 
proceeding, or that it has been previously so used, 
affords no protection.22 

(3) Communications by Judicial Officers 

A judicial officer is absolutely immune from clvlf 
liability for any defamatory matter published by him 
in the due course of his official acts, even though he 
acts erroneously, illegally, irregularly, or in excess of 
jurisdiction, or maliciously and corruptly. 

A judicial officer is absolutely immune from civil 
liability for any defamatory matter published by 
him in the due course of his official acts^s even 


ous statements made by affiant after 
affidavit had been filed also were ac¬ 
tionable.—Monier v. Fontenot, su¬ 
pra. 

13. Alaska —Corpus Juris guoted in 
Smith V. Banister, 9 Alaska 632, 
637. 

Ky.—Schmitt v. Mann. 163 S.W.2d 
2S1, 291 Ky. 80. 

Mo.— Corpus Juris quoted in Hager 
V. Major, 186 S.W.2d 564, 569, 353 
Mo. 1166, 158 A.L.R. 584 
Tex—Tsesmelis v. Sinton State 
Bank, Com.App., 53 S.W.2d 461, 85 
ALR 319. 

‘36 CJ p 1255 note 80. 

Defamatory statements held rele- 
vant 

U.S.-—Sacks V. Stacker, O.C.A.N.T., 
60 P.2d 73. 

Colo.—Glasson v. Bowen, 267 P. 1066, 
84 Colo. 57. 

D.C.—Brown v. Shimabukuro, 118 F. 

2d 17, 73 App.D.C. 194. 

N.T.—Noll V. Kerby, 15 N.Y.S.2d 665, 
258 App.Div. 840—Oleck v. Blu- 
stein Wine & Liquor Store, 35 N. 
T.S.2d 201. 

14. U.S.—Sacks V. Stecker, C.C.A.N. 
T, 60 F.2d 73. 

Kan.—Davis v. Union State Bank, 20 
P.2d 508, 137 Kan. 264. 

Ky.—Schmitt v. Mann, 163 S.W.2d 
281, 291 Ky 80. 

15. Colo.—Glasson v. Bowen, 267 P. 
1066, 84 Colo. 67. 

Ky.—Schmitt v. Mann, 163 S'.W.2d 
281, 291 Ky. SO. 

Mo—^Hager v. Major, 186 S.W.2d 564, 
353 Mo. 1166, 158 A L.R, 584. 

16. Ky.—Schmitt v. Mann, 163 S W. 
2d 281. 291 Ky. 80, 

17. Alaska.— Corpus Juris quoted 
in Smith v. Banister, 9 Alaska 632, 
637. 

53 C.J.S.—12 


Colo.—Glasson v. Bowen, 267 P. 1066, 
84 Colo. 57. 

36 C.J. p 1255 note 82. 

18. Alaska. —Corpus Juris quoted 
in Smith v. Banister, 9 Alaska 632, 
637. 

Idaho—Dayton v. Drumheller, 182 P. 
102, 32 Idaho 283. 

Ky—Schmitt v. Mann, 163 S.W 2d 
281, 291 Ky 80. 

N.Y.—Prank v. Zuch, 269 N.Y.S. 6, 
240 AppDiv. 109, affirmed 193 NB. 
434, 265 N.Y. 663. 

Materiality and relevancy as requi¬ 
sites of absolutely privileged com¬ 
munication generally see supra 
subdivision c (1) of this section. 

19. Alaska — Corpus Juris quoted 
in Smith v. Banister, 9 Alaska 632, 
637. 

Mo.—Hyde v. McCabe, 13 S.W. 875, 
100 Mo. 412. 

20. Alaska.— Corpus J'uris quoted 
in Smith v. Banister, 9 Alaska 632, 
637. 

Tex,—Baten v. Houston Oil Co., Civ. 
App , 217 S.W. 394. 

36 C.J. p 1255 note 85. 

21. Alaska.— 'Corpus Juris quoted 
in Smith v. Banister, 9 Alaska 632, 
637. 

36 C.J. p 1255 note 81. 

22. Alaska.— Corpus Juris quoted 
in Smith v. Banister, 9 Alaska 632, 
637. 

Ga.—Bibb v. Crawford, 64 S.E. 488, 6 
Ga.App. 145. 

23. Mont—Nadeau v. Texas Co., 69 
P.2d 593, 594, 104 Mont. 558, 111 
A,L.R. 874. 

N.Y.—Salomon v. Mahoney, 66 N.Y. 
S.2d 598, 271 App.Div. 478—^Karelas 
V. Baldwin, 261 N.Y.S. 518, 237 
App Div. 265—Douglas v. Collins, 
273 N.Y.S. 663, 152 Misc. 839, re-1 
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versed on other grounds 276 N.Y. 
S. 87. 243 App.Div. 546. affirmed 
196 NE. 577, 267 N.Y. 557—Krau- 
shaar v. Lavin, 39 N..Y.S 2d 880. 
Okl.—Dickerson v. Crozier, 261 P. 
545, 128 Okl. 162 

Or.—Irwin v. Ashurst, 74 P.2d 1127,. 
15 S Or. 61. 

36 C J. p 1255 note 88. 

Liability of: 

Coroner generally see Coroners §• 
29. 

Judicial officer generally see' 
Judges §§ 62-69. 

Commissioners, committeemen, and 
like functionaries, legally required 
by courts of competent jurisdiction 
to make examinations and report 
findings, are privileged as to defam¬ 
atory words relevant to subject of 
inquiry.—Fisher v. Payne, 113 So 
278, 93 Fla. 1085 

Committee appointed by court 
The personal report of a commit¬ 
tee, appointed by the court to inves¬ 
tigate conduct of attorney, to the 
court appointing it, is as privileged 
as formal charges filed by court or 
other person authorized to do so, and 
as other judicial proceedings, as far 
as libel is concerned —James v. 
Brandon, 7 S.E.2d 305, 61 Ga.App. 
719, followed in James v. Carter, 7 
S.E.2d 307, 61 Ga App. 721. James v. 
Gardner, 7 S.E.2d 307, 61 Ga.App. 722,. 
James v. Haas, 7 S.E.2d 307, 61 Ga. 
App. 722, James v. Quillian, 7 S.E. 
2d 307, 61 Ga.App. 722, and James 
V. Watkins, 7 S.E.2d 308, 61 Ga.App. 
722 

Quasi.judicial ojSIcers 

(1) Since the federal tariff com¬ 
mission is a government agency 
vested with executive and quasi-ju¬ 
dicial powers, its chairman is pro¬ 
tected from liability for statements 
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though in exercising his jurisdiction he acts er¬ 
roneously, illegalh% irregularly, or in excess of ju¬ 
risdiction,24 or maliciously and corruptly.25 This 
rule applies to superior and inferior judges alike, 
and is based on sound reasons of public interest 
and policy.27 Of course, if the communication is 
material and pertinent to the issue there is no doubt 
as to its absolutely privileged character,2S but the 
rule has also been applied although the communi¬ 
cation is irrelevant or immaterial to the subject of 
the action.29 

The privilege is limited, however, to occasions 
where the communication is made in the course of 
defendant’s official duties.^o The publication must 
be published at the time and on the occasion when 
the judicial officer is called on to perform the par¬ 
ticular judicial function the privilege does not 


extend to or protect a publication made there- 
after,32 ^or does it extend to publications not made 
in the exercise of a judicial function.33 The com¬ 
munications of a judicial officer in due course of 
his duty are at least qualifiedly privileged and not 
actionable in the absence of express malice.34 

(4) Communications by Jurors 

A juror is entitled to the protection governing the 
communications published by judicial officers. 

A juror is entitled to the protection governing 
the communications published by judicial officers.35 
Any words uttered by a juror in the deliberations 
of the jury after they have retired to consider a 
verdict are absolutely privileged, and such privilege 
is not limited to words which are shown to be per¬ 
tinent to the questions arising for decision.36 


made in connection with the trans¬ 
action of the business of the com¬ 
mission.—Smith V. O’Brien, 88 F.2d 
769, 66 App.D.C. 387. 

( 2 ) Statements by superior hospi¬ 
tal officers of United States veterans’ 
bureau acting in quasi-judicial ca¬ 
pacity in preferring charges against 
subordinate for his removal are ab¬ 
solutely privileged.—Donner v. Fran¬ 
cis, 255 Ill.App. 409. 

(3) Real estate commission, which 
has duty to conduct hearings, and 
determine on revocation of licenses 
of real estate salesmen, is adminis¬ 
trative body with quasi-judicial pow¬ 
ers, and Its communications are ab¬ 
solutely privileged.—McAlister 4 S: Co. 
v. Jenkins, 284 S-W. 88 , 214 Ky. 802. 
“Jurisdiction”; “judicial act” 

Under rule giving absolute privi¬ 
lege to officer having jurisdiction of 
parties and subject matter, “jurisdic¬ 
tion” means judicial power to hear 
and determine a matter, not the 
manner, method, or correctness of 
exercise of such power, while a “ju¬ 
dicial act” means the actual exercise 
of such judicial power in process of 
reaching a decision in particular 
manner.—O’Regan v. Schermerhorn, 
50 A.2d 10, 21, 25 X.J.Misc. 1. 

24. N.J.—O’Regan v. Schermerhorn, 

supra. 

“There is no doubt that the words 
thus spoken by the defendant were 
ill-advised, indiscreet, and violative 
of judicial ethics, and that the de¬ 
fendant exemplified the truth that 
‘an over-speaking Judge is no well 
tuned cymbal.’ (Bacon; Essay on 
Judicature.) But the remedy for ju¬ 
dicial misconduct is not by a civil 
action.”—^Karelas v. Baldwin, 261 N. 
Y.S. 518, 519, 237 App.Div. 265. 

25. X.J.—O’Regan v. Schermerhorn, 

50 A.2d 10, 25 X.J.Misc. 1. 

26. N.T.—Salomon v. Mahoney, 66 

N.T.S.2d 598, 271 App.Div. 478— 


Karelas v. Baldwin, 261 N.Y S. 518, 
237 App.Div. 265. 

27. N.Y.—Salomon v. Mahoney, su¬ 
pra. 

“The reason for this rule of law 
was very well expressed by the Eng¬ 
lish court in the case of Scott v. 
Stanfield (1868) L.R. 3 Exch. 220, 
15 Eng Rul.Cases, 42: ‘This provi¬ 
sion of the law is not for the pro¬ 
tection or benefit of a malicious or 
corrupt judge, but for the benefit of 
the public, whose interest it is that 
the judges should be at liberty to 
exercise their functions with inde¬ 
pendence and without fear of conse¬ 
quences.’ ”—^Nadeau v. Texas Co., 69 
P. 2 d 593. 594, 104 Mont. 558, 111 
A.L..R. 874. 

28. Ga.—^Young v. Moore, 113 S.E. 
701, '29 Ga.App. 73. 

N.J.—O’Regan v. Schermerhorn, 50 
A. 2d 10, 25 N.J.Misc. 1. 

29. N.Y.—^Karelas v. Baldwin, 261 
N.Y.S. 518, 237 App Div. 265. 

Reason for rule 

“The reason for the American lim¬ 
itation upon the common-law rule of 
privilege in respect of suitors and 
counsel in a judicial proceeding does 
not exist in respect to a judicial offi¬ 
cer. A justice may be disciplined by 
means specifically provided for that 
purpose, which means of corrective 
discipline, hereinbefore indicated, are 
exclusive; but a suitor or his coun¬ 
sel cannot be reached or be required 
to respond, if either publish in the 
course of judicial proceedings a slan¬ 
der, which is not pertinent or. rele¬ 
vant, except through the medium of 
a civil action.”—Karelas v. Baldwin, 
261 N.Y.S. 518, 519, 520, 237 App. 
Div. 265. 

Prior decisiou distinguished 

“In Aylesworth v. St. John, 25 Hun, 
N.Y., 156, an alleged libel by a jus¬ 
tice of the peace was involved. The 
privilege doctrine limited by the 
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, rule of pertinency and relevancy 
I was there applied in a case in which, 
however, the defendant justice pre¬ 
vailed. Hence whether or not the 
principle laid down therein was too 
narrow had no immediate or practi¬ 
cal importance.”—Karelas v. Bald¬ 
win, supra. 

30. Mo.—Laun v. Union Electric Co. 
of Missouri, 166 S.W.2d 1065, 350 
Mo. 572, 144 A.L.R. 6,22. 

N.Y.—Douglas v. Collins, 276 N.Y.S 
87, 243 App.Div. 546, affirmed 196 
N.E. 577, 267 N.Y. 557—Salomon v 
Mahoney, 64 N.Y.S. 2d 300, 187 

Misc. 24, reversed on other grounds 
66 N.Y.S.2d 598, 271 App.Div. 478. 
lustallatiou of radio mlcxophoue 
The installation of a radio micro¬ 
phone in the court room in a mur¬ 
der prosecution for the purpose of 
broadcasting the proceedings was 
not an extra judicial and illegal act 
of the presiding judge which would 
remove the judge's absolute immuni¬ 
ty from liability for defamatory 
words published during the course 
of the proceeding —Irwin v. Ash- 
urst, 74 P.2d 1127, 158 Or. 61. 

31. Tenn.—^Vaughn v. Strother, 3 
Tenn.Civ.App. 718. 

32. Tenn.—^Vaughn v. Strother, su¬ 
pra. 

36 C.J. p 1255 note 95. 

33. N.Y.—^Murray v. Brancato, 48 N. 
E.2d 257, 290 N.Y. 52, 146 A.L.R. 
906. 

34. Miss.—Sands v. Robison, ,20 
Miss. 704, 51 Am.D. 132. 

35. Mo.—Laun v. Union Electric Co. 
of Missouri, 166 S.W.2d 1065, 350 
Mo. 572, 144 A.L.R. 62’2. 

Vt.—^Dunham v. Powers, 42 Vt. 1. 
Communications by judicial officers 
see supra subdivision d (3) of this 
section. 

36. Vt.—Dunham v. Powers, supra. 
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(5) Oral Comments of Parties 

A party to a judicial proceeding Is not liable to be 
.ued for slander for any statement he may make which 
is oertlnent, material, or relevant to the subject "lat¬ 
ter then pending, at least if the statement is made in 
good faith. 

A party to a suit in a court of justice, although 
not acting as his own counsel, or testifying as a 
witness, is not liable to be sued for slander for any 
statement he may make which is pertinent, material, 
or relevant to the subject matter then pending,37 
at least if the statement is made in good faith.^S 
If a publication is privileged as to counsel it is 
privileged as to his client.^® 

(6) Application for Pardon 

In some jurisdictions an appiication for a pardon 
is absolutely privileged; but where not absolutely priv¬ 
ileged it is qualifiedly privileged. 

In some jurisdictions it has been held that an 
application for a pardon is not such a judicial pro¬ 
ceeding so that an absolute privilege may attach 
thereto.^O In other jurisdictions it has been held 
that an application for a pardon is absolutely priv- 
ileged.^1 If not absolutely privileged a communi¬ 
cation in such a proceeding may be at least quali¬ 
fiedly privileged.42 


(7) Communications by Counsel 
As a general rule, whatever is published by counsel 
in a legal proceeding, material, pertinent, or relevant 
to the matter in controversy is absolutely privileged, 
and no action can be maintained on it; but any mat¬ 
ter which is not material or which has no relation to 
the cause or subject matter of the inquiry is not priv- 
ileged. 

It is generally held that counsel are privileged 
and protected, to a certain extent at least, for de¬ 
famatory words published in a judicial proceeding, 
and that words thus published are not actionable 
which in themselves would be actionable if pub¬ 
lished elsewhere.^^ While some decisions declare 
that the communication made by counsel in the 
course of a judicial proceeding is absolutely priv¬ 
ileged without referring to its materiality or rele¬ 
vancy as an element of its privileged character, 
the decisions generally limit or qualify the absolute 
privilege of counsel,holding that it cannot be 
extended beyond the reason and principles on which 
it is founded,46 and the general rule is that what¬ 
ever is published by counsel in a legal proceeding, 
material, pertinent, or relevant to the matter in 
controversy is absolutely privileged and no action 
can be maintained on it,47 even though false^S and 
actuated by improper motives,or vituperative 


37. Mo.— Corpus Juris cited in Mc¬ 
Ginnis V. Phillips, 27 S.W.2d 467, 
469, 224 Mo.App. 702. 

36 C.J. P 1256 note 99. 

Characterization of testimony as 
false 

Statement of litigant, at trial, with 
reference to testimony, that it was 
a lie was absolutely privileged as 
being uttered in course of judicial 
proceeding relative to issue on trial. 
Ky.—Smith v Mustain, 276 S.W. 154, 
210 Ky. 445, 44 A.L.R. 386. 

Mo.— Corpus Juris cited in McGinnis 
V. Phillips, 27 S.W.2d 467, 469, 224 
Mo.App. 70,2. 

Tenn.—^Wells v. Carter, 50 S.W. 2d 
228, 164 Tenn. 400. 

36 C.J. p 1256 note 99 [a]. 

38 . x.C.—^Nissen v. Cramer, 10 S.E. 
676, 104 N.C. 574, 6 L.R.A. 780. 

36 C.J. p 1256 note 99. 

39. N.Y.—^Kraushaar v. Lavin, 39 N. 
Y.S 2d 880. 

40. N.Y.—^Andrews v. Gardiner, 112 
N.E. 341, 224 N.Y. 440, 2 A.L.R. 
1371. 

36 C.J. p 1256 note 1. 

41. Tex.—^Connellee v. Blanton, Civ. 
App„ 163 S.W. 404. 

36 C.J. p 1256 note 2. 

42. Miss.—Grantham v. Wilkes, 100 
So. 673, 135 Miss. 777. 

N.Y.—Andrews v. Gardiner, 121 N.E. 
341, 224 N.Y. 440, 2 A.L.R. 1371, 

43. N.Y.—^Zirn v. Cullom, 63 N.Y.S. 
2d 439, 187 Misc. 241. 

36 C.J. P 1256 note 4. 


Reasons for rule 

(1) Subject to restriction that a 
party or counsel shall not avail him¬ 
self of his situation to gratify pri¬ 
vate malice either against a party, 
witness, or third person by state¬ 
ments having no relation to the 
cause or subject matter of inquiry, 
the public interest is best served by 
allowing counsel full freedom of 
speech in conducting causes and ad¬ 
vocating and sustaining the rights of 
their clients unimpaired by numer¬ 
ous and refined distinctions.—Parker 
V. Kirkland, 18 N.E.2d 709, 298 Ill. 
App. 340. 

(2) Discussions between attorneys 
representing opposing parties should 
not be discouraged, since such dis¬ 
cussions have a tendency to limit 
the issues, or to settle litigation 
thereby saving the time of the court. 

-Dean v. Kirkland, 23 N.E.2d 180, 
301 Ill.App. 495. 

(3) Other reasons see 36 C.J. p 
1256 note 4 [a]. 

44 ^ »Pex._Kruegel v. Cockrell, Civ. 

App., 151 S.W. 352. 

36 C.J. P 1257 note 8. 

TTuder the English decisions state¬ 
ments of counsel in judicial proceed¬ 
ings are absolutely privileged and 
this privilege attaches to all proceed¬ 
ings of, and to all evidence given be¬ 
fore, any tribunal which by law, al¬ 
though not expressly a court, exer¬ 
cises judicial functions.—Parker v. 
Kirkland. 18 N.E.2d 709, 298 Ill App. 
340—36 C.J. P 1256 notes 5-7. 
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45. Md.—Maulsby v. Reifsnider. 14 
A. 505, 69 Md. 143. 

46. Md.—Maulsby v. Reifsnider, su¬ 
pra. 

47. XJ.S.—Bleecker v. Drury, C.C.A. 

N.Y., 149 F.2d 770—Fletcher v 

Maupin, C.C.A Va., 138 F 2d 742, 
certiorari denied 64 S.Ct. 1153, 322 

U. S. 750. 88 L.Ed. 1581 —Fletcher 

V. National Bank of Commerce of 
Norfolk, 138 F.2d 742, certiorari 
denied 64 S.Ct. 1153, 322 U.S. 750, 
88 L.Ed. 1581, and 64 S.Ct. 1153, 
322 U.S. 750, 88 L Ed. 1581. 

^ 0 ,—Corpus Juris cited in McGinnis 
V. Phillips, 27 SW.2d 467, 469, 224 
Mo.App. 702. 

N.Y.—Lefler v. Clark, 2S7 N.Y.S. 476, 
247 App Div. 402. 

Or.—Irwin v. Ashurst, 74 P.2d 1127, 
158 Or. 61. 

36 C.J. p 1257 note 11. 

Statements held pertinent and priv¬ 
ileged. 

Ill.—Parker v. Kirkland, 18 N.E.2d 
709, 298 Ill.App. 340. 

N.Y.—Feinstein v. Kaye, 57 N.Y.S. 
2d 54, 185 Misc. 185—Speenburgh 
v. Schwartz, 300 N.Y.S. 196, 165 
Misc. 508. 

48. Or.—Irwin v. Ashurst, 74 P.2d 
1127, 158 Or. 61. 

49 ^ Ill. —Parker v. Kirkland, 18 N.E. 

2d 709, 298 Ill.App. 340. 

Or—Irwin v, Ashurst, 74 P.2d 1127, 
158 Or. 61, 
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and exaggerated,^^ provided the statement com¬ 
plained of is made in a court or tribunal having 
jurisdiction of the subject and power to hear and 
decide the matter of complaint.On the other 
hand, any matter which is not material or which 
has no relation to the cause or subject matter of 
the inquiry is not privileged.®- 

In applying this principle wide range is permit¬ 
ted on the question of what is pertinent and ma¬ 
terial,®^ and the courts are said to be liberal even 
to the extent of declaring that where matter is 
put forth by counsel in the course of a judicial 
proceeding that may possibly be pertinent they 
will so regard it as not to deprive its author of his 
privilege.®^ The privilege of an attorney is the 
same as that of the litigant whom he represents 
if a publication is privileged as to a party it is priv¬ 
ileged as to his counsel.®^ The privilege does not 
extend to protect remarks not made in the course 
of a judicial proceeding,^7 but it is not absolutely 
essential, in order to obtain the benefits of the priv¬ 
ilege, that the language be spoken in open court 
or contained in a pleading, brief, or affidavit 
and the privilege has been held to extend to a let¬ 
ter written by counsel to an opposing party relat¬ 
ing to discontinuance and release of the cause of 
action,^9 even though such letter was written spon¬ 
taneously, and not in response to any communica¬ 
tion received.^® 

Party acting as counsel. The privilege of 
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counsel is extended to a party who acts as his own 
counsel.®^ 

(8) Communications by Witnesses 

As a general rule, statements made by a witness 
in the regular course of a judicial proceeding are abso¬ 
lutely privileged when they are directly or fairly re¬ 
sponsive to questions propounded by counsel or court, 
or where they are relevant and pertinent to the sub¬ 
ject of inquiry even though voluntarily made; in other 
cases the privilege of the witness is a qualified one 
depending on whether or not he acted with actual mal¬ 
ice. 

It is generally held that a witness is privileged 
and protected, to a certain extent at least, for his 
testimony given in a judicial proceeding, and that 
words contained therein are not actionable which in 
themselves would be actionable if published else- 
where.®2 There is some conflict of authority as 
to the extent and limit of this privilege. The Eng¬ 
lish rule, liberally applied for the protection of the 
witness, that the testimony of a witness in a ju- 
diciS.1 proceeding is absolutely privileged regardless 
of its relevancy or materiality, has been followed 
by some American courts.^^ 

A different view as to the extent of the privilege 
has been taken by many courts,and it may be 
conceded that the weight of authority in this coun¬ 
try is in favor of a much greater restriction on the 
privilege than is sanctioned by the English deci- 
sions.®^ The general rule is that statements made 
by a witness in the regular course of a judicial 
proceeding are absolutely privileged where they 


50. N.T.—Kraushaar v. Lavin, 39 N. 
T.S.2(i S80. 

51. Ill —Parker v. Kirkland, 18 N.E. 
2d 709, 298 Ill.App. 340. 

52. U.S.—Bleecker v. Drury, C.C.A, 
N.Y., 149 P.2d 770—^Anonymous v. 
Trenkman, C.C.A.X.Y., 4S F.2d 571. 

Ky.—Breeding v. Napier, 18 S.W.2d 
872. 230 Ky. 85. 

Mo.—Corpus Juris cited in McGinnis 
V. Phillips, 27 S.W.2d 467, 469. 224 
Mo.App. 702. 

N.Y.—^Kraushaar v, Lavin, 39 N.Y.S. 
2d 880, 

36 C.J. P 1257 note 12. 

53. N.Y.—Letter v. Clark, 287 N.Y.S. 
476, 247 App.Div. 402—Speenburgh 
V. Schwartz, 300 N.Y.S. 196, 165 
Misc. 508—Kraushaar v. Lavin, 39 
N.Y.S.2d 880. 

Or—Irwin v. Ashurst, 74 P.2d 1127, 
158 Or. 61. 

54- N.Y.—Letter v. Clark, 287 N.Y. 
S. 476, 247 App.Div. 402—Feinstein 
V. Kaye, 57 N.Y.S 2d 54, 185 Misc. 
185. 

36 C.J. p 1257 note 13. 

Season for mle 

Public policy and fearless admin¬ 


istration of justice require that an 
attorney have privilege of repre¬ 
senting client’s interest without con¬ 
stant menace of claims for libel.— 
Bleecker v. Drury, C.C A.N.Y., 149 F. 
2d 770. 

Sxercise of hroad discretion per- 
mitted 

It will be assumed that attorneys 
in filing pleadings had due regard 
for their duties and responsibilities 
as officers of the court, and they are 
permitted to exercise a broad dis¬ 
cretion based on honest judgment on 
the facts presented to them.—Dean 
V. Kirkland. 23 N E.2d 180, 301 Ill. 
App. 495. 

55. Wash—Johnston v. Schlarb, 110 
P.2d 190, 7 Wash.2d 528, 134 A.L.R. 
474. 

56. N.Y.—Kraushaar v. Lavin, 39 N. 
Y.S-2d 880. 

57. La.—Viosca v. Landfried, 73 So. 
698, 140 La. 609, Ann.Cas.l91SC 
1193. 

58. N.Y.—^Zirn v. Cullom, 63 N.Y.S. 
2d 439, 187 Misc. 241. 

59. N.Y.—^Zirn v. Cullom, supra. I 
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60. N.Y.—Zirn v. Cullom, supra. 

61. Ill.—McDavit V. Boyer, 48 N.E. 
317, 169 Ill. 475. 

Mass.—^Hoar v. Wood, 3 Mete. 193. 

62. Kan.—Stone v. Hutchinson Dai¬ 
ly News, 266 P. 78, 125 Kan. 715, 
58 A.L.R. 718. 

Ky.—Schmitt v. Mann, 163 S.W.2d 
281, 291 Ky. 80. 

La.—Walsh v. Bertel^ 175 So. 605, 
187 La. 877, transferred, see, App., 
169 So. 122. 

Mass.—^Wheeler v. Hager, 200 N.E 
561, 293 Mass. 534. 

Okl.—Hammett v. Hunter, 117 P.2d 
511, 189 Okl. 455. 

36 C.J. p 1257 note 17. 

63. Ky.—Sebree v. Thompson, 103 S. 

W. 374, 126 Ky. '223, 31 Ky.L. 642, 
11 LR.A.,N.S., 723, 15 Ann.Cas. 

770. 

Md.—Hunckel v. Voneiff, 14 A. 500, 
69 Md. 179, motion overruled 17 
A. 1056, 69 Md. 179, 9 Am.S.R. 413. 

36 C.J. p 1258 note 20. 

64. Md.—^Hunckel v. Voneiff, su¬ 
pra. 

66. Md.—^Hunckel v. Voneiffi, su¬ 
pra. 
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are directly or fairly responsive to questions pro- 
pounded®® by counsel®^ or court,or where they 
are relevant and pertinent to the subject of in¬ 
quiry,even though they are false or malicious.'^O 
If the question is propounded by court or counsel 
and no objection is interposed and the question is 
allowed, the immateriality of the answer does not 
affect his absolute privilege.''^^ It is sufficient if 
the words are uttered under an honest belief that 
they are relevant and pertinent, whether or not 
they are so in fact. '^2 

While his immunity is more extensive where the 
statement is in answer to a question than where 
he volunteers it,^2 the privilege of a witness may 
extend to a voluntary statement.74 He is’entitled 
to absolute privilege with respect to it if it is in 
fact pertinent to the issues being tried other¬ 
wise he enjoys but a qualified privilege depending 
on whether or not he acted with actual malice.'^® 
A witness will not be permitted with impunity to 
volunteer defamatory statements which are irrele¬ 


vant to the matter of inquiry and which he does 
not reasonably believe to be relevant.'^^ The priv¬ 
ilege protecting a witness is not confined to par¬ 
ties to the suit or action, but extends to strangers 
called to testify."^® As considered supra subdivi¬ 
sion c (3) of this section, if a statement by a wit¬ 
ness is privileged, it is privileged where it is made 
concerning a person not a party to the record in 
the suit or action wherein made. 

Communications previous and subsequent to tes¬ 
tifying. Generally speaking the privilege does not 
extend to words uttered by a witness outside the 
witness box, although in court, and made to coun- 
sel.'^^ 

(9) Criminal Proceedings; Communications 
to Officers with Respect to Crime 

The rule that defamatory matter published in the 
course of a judicial proceeding is absolutely privileged 
has been applied to complaints, testimony, and affidavits 
in criminal proceedings, and, by some authorities, to 
complaints made, or information given, to a proper 


66. Ark.— Corpus Juris quoted iu 
Johnson v. Dover, 143 S.W.2d 1112, 
1113, 201 Ark. 175. 

36 C J. p 1258 note 23. 

67. Ark—Corpus Juris quoted iu 
Johnson v. Dover, 143 S W 2d 1112, 
1113, 201 Ark. 175. 

La.—Oakes v. Walther, 154 So. 26, 
179 La. 365. 

2^ev. —Corpus Juris cited iu Nicko- 
vich V. Mollart, 274 P. 809, 810, 51 
Nev. 306. 

Tenn,—Cooley v. Galyon, 70 SW. 
607, 109 Tenn. 1, 60 L.R.A. 139, 97 
Am.S.R. 823. 

36 C.J. p 1258 note 24. 

68. Ark.— Corpus Juris quoted iu 
Johnson v. Dover, 143 S.W.2d 1112, 
1113, 201 Ark. 175. 

Kan.— Corpus Juris cited iu Mickens 
V. Davis, 294 P. 896, 897, 132 Kan 
49. 

Xev— Corpus Juris cited iu Nicko- 
vich V. Mollart, 274 P. 809, 810, 51 
Nev. 306. 

36 C.J. p 1258 note 25. 

69. Ark.— Corpus Juris quoted iu 
Johnson v. Dover, 143 S.W.2d 1112, 
1113, 201 Ark. 175. 

Ky.—Schmitt v. Mann, 163 S.W.2d 
281, 291 Ky. 80—Boyd v. Wynn, 
150 S.W.2d 648, 286 Ky. 173—Siler 
V. Proctor Coal Co., 114 S.W.2d 
749, 272 Ky. 477. 

La.—Oakes v. Walther, 154 So. 26, 
179 La. 365. 

Kev.— Corpus Juris cited iu Nicko- 
vich V. Mollart, 274 P. 809, 810, 51 
Nev. 306. 

Okl.—Hammett v. Hunter, 117 P.2d 
511, 189 Okl. 455. 

Pa.—Cooney v. Pierce, 30 Pa.Dist. <§ 
Co. 687, 39 Lack.Jur. 1, 51 YorL 
Deg.Rec. 179. 


Tenn.—Cooley v. Galyon, 70 S.W. 
607, 109 Tenn. 1, 60 L.R.A. 139, 97 
Am.S R. 823. 

Va.—Massey v. Jones, 28 S.E.2d 623, 
182 Va. 200—Lightner v. Osborn, 
127 S.E 314, 142 Va. 19. 

36 C.J. p 1258 note 26. 

70. Ark.—Corpus Juris quoted iu 
Johnson v, Dover, 143 SW.2d 1112, 
201 Ark. 175. 

Nev.—Corpus Juris cited iu Nicko- 
Vich V, Mollart, 274 P. 809, 810, 51 
Nev. 306. 

Okl.—Hammett v. Hunter, 117 P.2d 
511, 189 Okl. 455. 

Va—Massey v. Jones, 28 S.E 2d 623, 
182 Va. 200. 

36 C J. p 1258 note 27. 

Conspiracy 1 

Where defendants allegedly con¬ 
spired to destroy the character of 
plaintiff by falsely swearing as wit¬ 
nesses in a pending suit that plain-, 
tiff’s character was bad, testimony 
of defendants, which was pertinent 
to the case and responsive to the 
questions asked, though derogatory 
to plaintiff’s character, was privi¬ 
leged—Pelts V. Paradise, 158 S.W.2d 
727, 178 Tenn. 421, 139 A.L.R. 467. 

71. Ark.—Corpus Juris quoted iu 
Johnson v. Dover, 143 S.W.2d 1112, 
1113, 201 Ark. 175. 

36 C.J. P 1259 note 30. 

72. Ark.— Corpus Juris quoted in 
Johnson v. Dover, 143 S.W.2d 1112. 
1113, 201 Ark. 175. 

36 C.J. P 1258 note 28. 

73. Ark —Corpus Juris quoted iu 
Johnson v. Dover, 143 S.W.2d 1112, 
1113, 201 Ark. 175. 

— Weil v. Lynds, 185 P. 51, 105 
Kan. 440, 12 A.L.R. 1236. 
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74. Ark.—Corpus Juris quoted iu 
Johnson v. Dover, 143 S.W.2d 1112, 
1113, 201 Ark. 175. 

Kan.—^V'eil v. Lynds, 185 P. 51, 105 
Kan. 440, 12 A.L.R 1236 

Okl.—Hammett v. Hunter, 117 P.2d 
511, 189 Okl. 455. 

W.Va.—Corpus Juris cited iu Hig¬ 
gins V. Williams Pocahontas Coal 
Co., 138 SE. 112, 113, 103 W.Va. 
504. 

Voluntary communications as privi¬ 
leged generally see supra § 96. 

75. Kan.—^Weil v. Lynds, 185 P. 51, 
105 Kan. 440, 12 A.L.R. 1236. 

Okl.—^Hammett v Hunter, 117 P.2d 
511, 189 Okl. 455 

W.Va.—Corpus Juris quoted iu Hig¬ 
gins V. Williams Pocahontas Coal 
Co, 138 SE. 112, 113, 103 W.Va. 
504. 

76. Ark.—Corpus Juris quoted iu 
Johnson v. Dover, 143 S.W.2d 1112, 
1113, 201 Ark. 175. 

Kan.—^Weil v. Lynds, 185 P. 51, 105 
Kan. 440, 12 A.L.R. 1236. 

Okl.—Hammett v. Hunter, 117 P.2d 
511, 189 Okl. 455. 

Va.—Lightner v. Osborn, 127 S.E. 
314, 142 Va. 19. 

77. Pa.—^Cooney v. Pierce, 30 Pa. 
Dist. & Co. 6S7, 39 Lack.Jur. 1, 51 
York LegRec. 179. 

36 C.J. p 1259 note 34. 

78. Tenn.—Cooley v. Galyon, 70 S. 
W. 607, 109 Tenn. 1, 97 Am.S R. 
823, 60 L.R.A. 139. 

Wash—Viss v. Calligan, 158 P. 1012, 
91 Wash. 673, Ann.Cas.l918A 819. 

36 C.J- p 1259 note 35. 

79. Vt.—Clemmons v. Danforth, 32 
A. 626, 67 Vt 617, 48 Am.S.R. 836. 
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officer regarding a crime within his authority to in¬ 
vestigate or prosecute, and to reports of grand Jurors. 

The rule discussed supra subdivision a of this 
section that defamatory matter published in the 
course of a judicial proceeding is absolutely priv¬ 
ileged has been a-pplied to complaints, testimony, 
and affidavits in criminal proceedings,^0 as, for 
instance, in criminal proceedings before grand ju¬ 
ries,justices of the peace,S2 magistrates,^^ and 
police courts.S'^ Some authorities have also ex¬ 
tended the rule of absolute privilege so as to pro¬ 
tect complaints made, or information given, to a 
proper officer with regard to crime which is within 
his authority to investigate or prosecute.SS So 
also it has been held that a communication made 
by an officer to another officer, in the discharge of 
his duty, relating to the prosecution regarding a 
crime which has been committed, for the purpose 
of detecting and bringing to punishment the crim¬ 
inal, is absolutely privileged.^® 

There is also authority contrary to some of these 
rulings or modifying some of them. It has been 
said that it would be dangerous to give immunity 
to all communications to magistrates imputing 
crime.®So it has been held that where defend¬ 
ant made a complaint and procured a warrant, not 
for the legitimate purpose of having plaintiff ar¬ 
rested and examined, but with a view to aiding him¬ 
self in a civil suit which he commenced at the same 
time, and \rith the intention of enforcing payment 
for the property allegedly stolen, he cannot pro¬ 
tect himself by alleging that he made the charge 
in the due course of legal proceedings,®S Since, 
the rule, as stated supra § 100, is that whenever 
a publication can be rendered defamatory by proof 
of malice, it is not a publication protected by ab¬ 
solute privilege, the language used by some courts 

80 . N.H.—Hill V. Miles, 9 N.H. 9. 

36 C.J. p 1259 note 42. 

81. Mass.—^Kidder v. Parkhurst, 3 
Allen 393. 

Tex.—^Hott V. Yarbrough, 245 S.W. 

676, 112 Tex. 179. 

82. X.H,—Hill V. Miles, 9 N.H. 9. 

36 C.J. p 1259 note 44. 

83- Mass.—Laing v. Mitten, 70 N.E. 

128, 185 Mass. 233. 

36 C.J. p 1259 note 45. 

84. Mass.—Morrow v. Wheeler, etc., 

Mfg. Co., 43 N.E. 105, 165 Mass. 

349. 

Mich.—Flynn v. Boglarsky, 129 N.W. 

674, 164 Mich. 513, 32 L.R.A.,N.S., 

740. 

8S- Tex.—Guardian Life Ins. Co. of 
Texas v. Reagan, Civ.App., 155 S. 

W.2d 950, affirmed Reagan v. 

Guardian Life Ins. Co., 166 S.W. 

2d 909, 140 Tex. 105—Brewster v. 


in Stating the rule as to the privilege of criminal 
complaints or affidavits seems to make such com¬ 
plaints or affidavits qualifiedly but not absolutely 
privileged.® ® 

Some courts expressly distinguish oral or verbal 
charges from actual or formal informations, hold¬ 
ing that a verbal charge imputing the crime made 
before a magistrate, with the express purpose, not 
afterward carried out, of filing a formal affidavit 
embodying the charge is qualifiedly privileged,9® 
but that, when one actually lodges information be¬ 
fore a judicial officer that he is informed that anoth¬ 
er has committed a crime, the informer is absolutely 
protected against an action for defamation based 
on his affidavit. 91 The rule held by some authori¬ 
ties, extending the protection of absolute privilege 
to complaints made or information given to a prop¬ 
er officer with regard to crime which is within its 
authority to investigate or prosecute, has not re¬ 
ceived unanimous approval; and some courts, con¬ 
trolled by the rule refusing to enlarge the limits 
of absolute privilege, have denied to such communi¬ 
cations the protection of absolute privilege.92 

Statements made to prosecuting attorneys in the 
course of a revelation of the facts essential to the 
prosecution of a pending proceeding have been held 
absolutely privileged,^® and this privilege is not 
confined to remarks made in court,9^ but extends 
to statements made in good faith to be used in a 
proceeding or action actually pending at the time 
they are uttered or written.95 However, the con¬ 
sensus, as shown infra § 114, that all communica¬ 
tions made in the prosecution of an inquiry re¬ 
garding a crime which has been committed or for 
the purpose of detecting and bringing to punishment 
the criminal have the protection of qualified priv¬ 
ilege. 


Baker, Civ.App, 139 S.W.2d 643— 
Corpus Juris cited in Meyer v. 
Viereck, Civ.App, ’286 S.W. 894, 
896. 

36 C.J. p 1259 note 4S. 

86. Wash.—Stivers v. Allen, 196 P. 
663, 115 Wash. 136, 15 A.L.R. 245. 

87. S.C.—Marshall v. Gunter, 40 S.C. 
Law 419, 434. 

88. N.H,—Hill V. Miles, 9 N.H. 9. 

89. Ky.—Bunton v. Worley, 4 Bibb 
38, 39. 7 Am.D. 735. 

36 C.J. p 1260 note 52. 

90. N.C.—^Nissen v. Cramer, 10 S.E. 
676, 104 N.C. 574, 6 L.R.A. 780— 
Briggs V. Byrd, 34 N.C. 377. 

91. N.C.—^Nissen v. Cramer, 10 S.B. 
676, 104 N.C. 574, 576, 6 L.R.A. 780. 

36 C.J. p 1260 note 54. 

92. N.Y.—Pecue v. West, 135 N.E. 
515, 517, 233 N.Y. 316. 

36 C.J. p 1260 note 57. 


Complaint before bar association 

Where attorneys brought com¬ 
plaint before bar association that 
person operating collection agency 
was illegally practicing law, and pe¬ 
titioned attorney general to prose¬ 
cute such person, attorneys were not 
acting under an absolute privilege. 
—Roberts v. Pratt, 21 N.Y.S.2d 545, 
174 Misc. 585, appeal denied 24 N.Y. 
S.2d 137, and 25 N.Y.S,2d 1019, ap¬ 
peal denied 27 N.Y.S.2d 449, case 
two, appeal dismissed 27 N.Y,S.2d 
449, case one, appeal denied 35 N.E. 
'2d 510, 285 N.Y. 848, appeals dis¬ 
missed 35 N.E.2d 922, 286 N.Y. 568, 
certiorari denied 62 S.Ct. 112, 314 U. 
S. 613, 86 L.Ed. 493. 

93. N.Y.—^Roberts v. Pratt, supra. 

94. N.Y.—Roberts v. Pratt, supra. 

95. N.Y.—^Roberts v. Pratt, supra. 
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Reports of grand jurors. If a grand jury has 
no authority to make a report, not followed by in¬ 
dictment, it has been held that such report is not 
privileged as regards the liability of the members,^^ 
at least that such report is not absolutely priv¬ 
ileged and, according to some authority, such 
report is not even qualifiedly privileged,^8 and 
good faith is not a bar to recovery.99 It has been 
held, however, that the report of a grand jury on 
matters properly cognizable by it is privileged,^ 
and that such a report imputing to an officer mis¬ 
conduct in office, when made in good faith and in 
the belief that it came within the discharge of their 
duties, is not actionable.^ 

g - Legislative Proceedings 

Defamatory matter published in the due course of 
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legislative proceedings is, as a general rule, absolutely 
privileged. 

As a general rule, defamatory matter published 
in the due course of legislative proceedings is ab¬ 
solutely privileged.^ The rule is broad and com¬ 
prehensive, including proceedings in all legisla¬ 
tive bodies,4 whether federal,^ state,® or munici¬ 
pal.'^ A member of the legislature is not liable in 
an action of defamation for words published in the 
discharge of his official duties, even though made 
maliciously.^ This privilege does not, however, 
extend to words spoken unofficially,^ although in 
the legislative hall^® and while the legislature is in 
session and if the communication is not perti¬ 
nent to the occasion it is not within the privilege.^^ 

The privilege of a witness appearing before a 
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96. Mich.— Bennett v. Stockwell, 163 
N.W. 482, 197 Mich. 50, L R.A. 
1917P 761, Ann.Cas.l918E 1193. 

97 . Tex.—Rich v. Eason, Civ.App., 
180 S.W. 303. 

98. Mich—^Bennett v. Stockwell, 163 

N.W. 482, 197 Mich. 50, L.R.A. 

1917F 761, Ann.Cas.l91SE 1193. 

99. Mich.— Bennett v. Stockwell, su¬ 
pra. 

1 . Cal.—Irwin v. Murphy. 19 P.2d 
292, 12 Cal.App. 713. 

Beport as judicial act 

—O’Regan v. Schermerhorn, 50 
A.2d 10, 25 N.J.Misc. 1. 

2. Iowa.—^Rector v. Smith, 11 Iowa 
302. 

Report held conditioiuUly privileged 
Tex.—Rich V. Bason, Civ.App., 214 
S.W. 581. 

3 . Cal.—Washer v. Bank of America 
Nat. Trust & Savings Ass’n, 136 
P.2d 297, 21 Cal.2d 822, 155 A.L.R. 
1338— Corpus Juris guoted iu Kel¬ 
ly V. Daro, 118 P.2d 37, 39, 47 Cal. 
App.2d 418—People v. Faber, 77 P. 
2d 921, 29 CalApp.2d Supp. 751. 

Kan.—Hess v. Sparks, 24 P. 979, 44 
Kan. 465, 31 Am.S.R. 300. 

^inn.—Peterson v. Steenerson. 129 
N.W. 147, 113 Minn. 87, 31 L R.A., 
N.S., 674. 

Mo.—^Hancock v. Blackwell, 41 SW. 
205, 139 Mo. 440. 

N.J.—Cole V Richards, 158 A. 466, 

108 N.J.Law 356. 

N.M.—Ramsey v. Cheek, 13 S.B. 775, 

109 N.C. ‘270. 

NY.—Roberts v. Pratt, 21 N.Y.S.2d 
545, 174 Misc. 585, appeal denied 
24 N.Y.S.2d 137, and 25 N.Y.S.2d 
1019, appeal denied 27 N.Y S.^d 
449, case two, appeal dismissed 27 
N.Y.S.2d 449, case one, appeal de¬ 
nied 35 N.E,2d 510, 285 N.Y. 848. 
appeals dismissed 35 N.E.2d 922, 
,286 N.Y. 568, certiorari denied 62 
S.Ct. 112, 314 U.S. 613, 86 L.Ed. 
493. 


N D.—Stafney v. Standard Oil Co., 
299 N.W. 582, 71 N.D. 170, 136 A.L.. 
R. 535. 

Ohio.—Bigelow v. Brumley, 37 N.B. 
2d 584, 138 Ohio St. 574—Tanner 
v. Gault, 153 N.E. 124, 20 Ohio 
App. 243. 

Va.—Dillard v. Collins, 66 Va. 343, 
25 Gratt. 343. 

Constitutional provisions recognizing 
rule 

The constitutional provision that 
for any speech or debate in either 
house, senators and representatives 
shall not be questioned elsewhere, 
must be deemed to recognize rath¬ 
er than restrict the existence of oc¬ 
casions of absolute privilege as a 
defense to action for libel or slander. 
—Bigelow V. Brumley, 37 N.E. 2d 584, 
138 Ohio St. 574. 

Statement in notice for recall elec¬ 
tion alleging that plaintiff, as city 
auditor, had been taking more money 
from city than she was entitled to, 
and had caused issuance of a city 
warrant for payment of personal 
services rendered by attorney to her, 
was held not absolutely privileged 
as a statement made in a legislative 
proceeding.—Gunsul v. Ray, 45 P.2d 
248, 6 Cal.App.2d 528. 

4 . Cal.—Corpus Juris quoted in Kel¬ 
ly V. Daro, 118 P.2d 37, 39, 47 Cal. 
App.2d 418. 

Minn.—Peterson v. Steenerson, 129 
N.W. 147, 113 Minn. 87, 31 L.R.A., 
N.S., 674. 

Ohio.—Tanner v. Gault, 153 N.E. 124, 
50 Ohio App. 243. 

5. D.C—Cochran v. Couzens, 42 F. 
2d 783, certiorari denied 51 S.Ct. 
79, 282 U.S. 874, 75 L.Ed. 772. 

6. Cal.—Corpus Juris quoted in Kel¬ 
ly V. Daro, 118 P.2d 37. 39, 47 Cal. 
App.2d 418. 

—Peterson v. Steenerson, 129 
N.W. 147, 113 Minn. 87, 31 L.R.A., 
N.S., 674. 


N.J.—Cole V. Richards, 158 A. 466, 
108 N.J.Law 356. 

7. Cal.— Corpus Juris quoted in Kel¬ 
ly V. Daro, 118 P.2d 37, 39, 47 Cal. 
App.2d 418. 

Ill.—Iddings V. Houser, 237 Ill.App. 
236. 

Minn.—Peterson v. Steenerson, 129 
N.W^ 147, 113 Minn. 87, 31 L.R.A., 
N.S., 674. 

Board of county conunissioners 
In ,adopting resolutions providing 
for public improvements, board of 
county commissioners constitute 
legislative body, within rule of priv¬ 
ileged publications.—Tanner v. 
Gault, 153 N.E. 124, 20 Ohio App. 
243. 

8. Cal.— Corpus Juris quoted in 
Kelly V. Daro. IIS P.2d 37, 39, 47 
€al.App.2d 418. 

Ohio.—Tanner v. Gault, 153 N.E. 

124, 20 Ohio App. 243. 

36 C.J. p 1260 note 69. 

9. Cal.— Corpus Juris quoted in 
Kelly V. Daro, 118 P.2d 37, 39, 47 
CalApp.2d 418. 

36 C.J. p 1260 note 71. 

10. Cal.—Corpus Juris quoted in 
Kelly V. Daro, 118 P.2d 37, 39, 47 
Cal.App.2d 418. 

36 C.J. P 1260 note 72. 

IL Cal — Corpus Juris quoted in 
Kelly V. Daro, 118 P.2d 37, 39, 47 
Cal.App 2d 418. 

36 C.J. p 1260 note 73. 

12. N.D.—Stafney v. Standard Oil 
Co, 299 N.W. 582, 71 N.D. 170, 1*36 
A.L.R. 535. 

Terms broadly construed 

In rule that libel published in leg¬ 
islative proceeding, if pertinent or 
relevant to matter under inquiry, is 
privileged, words ^‘pertinent” and 
“relevant” are given broad and lib¬ 
eral construction.—Tanner v. Gault, 
153 N.E. 124, 20 Ohio App. 243. 
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committee of the legislature in a matter within 
the jurisdiction of the committee is the same as that 
of a witness in judicial proceedings.^^ A statement 
made by a witness in such an examination which is 
pertinent to the questions and the subject of the 
examination is absolutely privileged.^^ Memorials 
and petitions to the legislature for the redress of 
grievances are held to be absolutely privileged when 
pertinent to the proceedings to which the com¬ 
munications relate.^® 

On the other hand, it has been held that a com¬ 
munication made by a citizen voluntarily appear¬ 
ing before a legislative committee is not absolutely 
privileged,^® although it is qualifiedly privileged if 
made in good faith and without malice.i'^ 

Initiative procedure. The elements on which 
absolute legislative privilege is bottomed are pres¬ 
ent in proceedings under the initiative process for 
amending the state constitution in which the usual 
representative method of action is by-passed 
through direct action of the electors,and, by 
analogy to the privilege afforded executive and leg¬ 
islative officers, persons officially appointed by the 
governor or legislature to prepare an official ar¬ 
gument to be distributed by the secretary of state 
to the electors against the proposed amendment are 
protected under the doctrine of absolute privilege 
from liability for defamatory statements made in 
the argument,provided the statement is perti¬ 
nent to the occasion of the privilege;^® but the 


absolute privilege protecting such persons does not 
extend to persons acting in concert with the official 
appointees but having no official authority to do* 

S0.21 

§ 106. Qualified Privilege 

The general rule, as discussed supra § 89, 
that civil liability does not attach to a qualifiedly 
privileged communication has, as considered infra 
§§ 107-120, been applied frequently, and under a 
wide variety of circumstances. 

Examine Pocket Parts for later cases. 

§ 107. -As to Character of Employee 

A communication derogatory of the character of arr 
employee may be qualifiedly privileged by reason of 
interest or duty, and this may be the case where the 
communication is made either by or to the employer; 
but such a communication is actionable if actuated by 
express malice, or if not made in good faith by one 
who has an interest in, or duty with respect to, the 
subject matter, or if the privilege is abused. 

A communication derogatory of the character of 
an employee may be qualifiedly privileged by reason 
of either interest or duty.22 Generally such mat¬ 
ter is qualifiedly privileged if published in answer 
to inquiries made by one contemplating entering in¬ 
to business relationship with a former employee of 
defendant,23 or if published by an employer in or¬ 
der to protect himself against the acts or state¬ 
ments of a present or former employee.24 Thus it 


13. -Cal.—Corpus CTuris quoted in 
Kelly V. Daro, IIS P.2d 37. 39, 47 
Cal.App.2d 418. 

36 C.J. p 1260 note 74. 

14. Cal.—Corpus Juris quoted in 
Kelly V. Daro, 118 P.2d 37. 39, 47 
Cal.App.2d 418. 

Mass.—Sheppard v. Bryant, 78 N. 
E 394, 191 Mass. 591, 6 Ann.Cas. 
S02. 

15. X.Y.—Cook V. Hill, 5 N.Y.Super. 
341. 

Vt.—Harris v. Huntington, 2 Tyler 
129, 4 Am.D. 72S. 

36 C.J. p 1261 note 76. 

16. Mass.—Wright v. Lothrop, 21 
K.E. 963, 149 Mass. 385. 

17- Mass.—^Wright v. ‘Lothrop, su¬ 
pra. 

18, Ohio.—Bigelow v. Brumley, 37 
N.E.2d 584. 138 Ohio St. 574. 

19- Ohio.—Bigelow V. Brumley, su¬ 
pra. 

20. Ohio.—Bigelow V. Brumley, su¬ 
pra. 

Held pertiueni and relevant 

Statement m official argument 
that sponsor of proposed amend¬ 
ments was a “paid lobbyist for the 
Single Tax Movement” was perti¬ 
nent and relevant to the occasion of | 


absolute privilege.—BigeldW v. 

Brumley, supra. 

21. Ohio.—Bigelow v. Brumley, su¬ 
pra. 

22, U.S.—Campbell v. Willmark 

Service System, C.C.A-Pa., 123 P. 
2d 204—Lee v. Gannon Mills Co., 
C.C.A.N.C., 107 F.2d 109. 

Colo.—Radovich v. Douglas, 268 P. 
575, 84 Colo. 149. 

Mass.—Bander v. Metropolitan Life 
Ins. Co.. 47 X.E.2d 595, 313 Mass. 
337. 

Mich.—Johnson v. Gerasimos, 225 N. 

W. 636, 247 Mich. 248. 

Miss.—Xew Orleans Great Northern 
R. Co. v. Frazer, 130 So. 493, 158 
Miss 407. 

N.C.—Elmore v. Atlantic Coast Line 

R. Co, 127 S.B. 710. 189 N.C. 658. 
Ohio.—McKenna v. Mansfield Leland 

Hotel Co.. 9 N.E.2d 166, 55 Ohio 
App. 163. 

S.C.—True v. Southern Ry. Co., 157 

S. E. 618, 159 S.C. 454. 

Va.—Chesapeake Perry Co. v. Hudg¬ 
ins, 156 S.E. 429, 155 Va. ‘874. 

36 C.J. p 1268 note 91. 

Xtespouse to inquiry 
Where employer’s nurse and -plain¬ 
tiff’s superior caused some unknown 
employee of defendant employer to 

1R4 


call woman connected with child 
welfare association with whom 
plaintiff had left her children and 
tell her that plaintiff was infected 
with venereal disease, and that the 
nurse in response to question from 
such woman stated why plaintiff 
had been discharged from employ¬ 
ment, such statement was privi¬ 
leged.—Cochran v. Sears, Roebuck 
& Co., 34 S.E.2d 296, 72 Ga.App. 458 
Auditor's report showing shortage 
in union bus station agent’s ac¬ 
counts was qualifiedly privileged 
and required showing that auditor 
acted maliciously or in bad faith in 
order that libel action be predicat¬ 
ed thereon.—Missouri Pac. Transp. 
Co. V. Beard, 176 So. 156, 179 Miss. 
764. 

23. U.S.—Solow V. General Motors 
Truck Co., C.C.A.N.Y., 64 P.2d 105. 
certiorari denied 54 S.Ct. 48, 290- 

U. S. 629, 78 L.Ed. 547. 

24. U.S.—Interstate Transit Lines 

V. Crane, C.C A.C 0 I 0 ., 100 P.2d ‘857 
—^Walgreen Co. v. Cochran, C.C.A. 
Mo., 61 F.2d 357—^Montgomery 
Ward & Co. v. Watson, C.C.A.W. 
Va., 55 P.2d 184. 

CaL—Locke v. Mitchell, 61 P.2d 922„ 
7 Cal.2d 599. 
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-{las been held privileged for an employer to dis¬ 
tribute to subordinate agents a list of discharged 
employees with reasons for their discharge, when 
the purpose is to prevent unsuitable men from be¬ 
ing reemployed.^5 A communication is also qualifi- 
edly privileged if made to the employer or to one 
about to employ and for the employer’s benefit,^6 
even though made voluntarily, according to one 
view, 27 although there is authority holding such a 
communffcation not privileged unless made in re¬ 
sponse to a legitimate inquiry,28 

Such communications are not absolutely priv¬ 


ileged, however,29 and they are actionable if actu¬ 
ated by express malice, or if not made in good 
faith by one who has an interest in the subject 
matter, or who has a duty with respect thereto,^^ 
A communication to an employer concerning an 
employee cannot be privileged if there was no 
Knowledge that the relationship existed.^2 Fur¬ 
thermore, the privilege may be destroyed by rea¬ 
son of its abuse,22 Where the communication is 
made solel}’’ for the purpose of compelling the em¬ 
ployee to pay a debt due the informant, it is not 

privileged.34 


TTart.—Hess V. 'Sparks, 24 P. 979, 44 
Kan. 465, 21 Am.S.R 300. 

Hass.—Bander v. Metropolitan Life 
Ins. Co., 47 N.E.2d 595, 313 Mass. 
337. 

Hiss—Reliance Mfg. Co. v. Graham, 
179 So. 341, 181 Miss. 549—Gard¬ 
ner V. Standard Oil Co., 175 So. 
203, 179 Miss. 176—Kroger Gro¬ 
cery & Baking Co. v Harpole, 166 
So 335, 175 Miss. 227—Louisiana 
Oil Corporation v. Renno, 157 So 
705, 173 Miss. 609, 9S A.L.R 1296 
Ho—Perdue v. Montgomery Ward & 
Co, 107 S.W.2d 12, 341 Mo. 252— 
Hancock v. Blackwell, 41 S.W. 205, 
139 Mo. 440—Boehm v. Western 
Leather Clothing Co., App, 161 S. 
W.2d 710. 

Neb.—Hall v. Rice, 223 NW. 4, 117 
Neb 813. 78 A.L.R. 1421. 

N C.—Hearn v. Ostrander, 140 S E. 
724, 194 N.C. 753. 

Pa—Miller v Pusey, Com.Pl., 20 
Erie Co. 362. 

S.C.—True v. Southern Ry. Co., 157 
SE. 618, 159 SC. 454. 

SD—Parr v. Warren-Lamb Lumber 
C->„ 236 N.W. 291, 58 S D. 389. 

Tex—Gartman v. Hedgpeth, 157 S. 
W2d 139, 138 Tex. 73. 138 A.L.R. 
666—Rivers v Peazell, Civ.App., 
58 S.W.2d 133—First Texas Pru¬ 
dential Ins. Co. V. Moreland, Civ. 
App., 55 S.W.2d 616, error dis¬ 
missed. 

Va.—^Peoples Life Ins. Co. of Wash¬ 
ington, D. C., V, Talley, 186 S E. 
42, 166 Va. 464—Snyder v. Father¬ 
ly, 151 S.E. 149. 153 Va. 762—Dil¬ 
lard V. Collins, 25 Gratt. 343, 66 
Va. 343. 

W.Va.—Parker v. Appalachian Elec¬ 
tric Power Co, 30 'S B.2d 1, 126 W. 
Va. 666. 

Wis—Johnson v. Rudolph Wurlitzer 
Co., 222 N.W. 451, 197 Wls. 432. 

36 C.J. p 1268 note 91. 
Communications in furtherance of 
interest generally see infra § 115. 

Proving loss under bond 
Proof of loss under bond to in¬ 
demnify corporation for loss result¬ 
ing from acts of secretary and 
treasurer was qualifiedly privileged 
where statements were material to 


right to recover and were made by 
authorized officers or agents of cor¬ 
poration after audit of books—In¬ 
terstate Electric Co. v. Daniel, 151 
So. 463, 227 Ala. 609. 

25. Minn.—Hebner v. Great North¬ 
ern R. Co.. SO N.W. 1128, 78 Minn. 
289, 79 Am.S.R. 38T. 

36 C.J. p 1268 note 92. 

26. U S —^Campbell v. Willmark 

Service System. C C A.Pa., 123 F. 
2d 204. 

Cal—Layne v. Kirby, 284 P. 441, 
208 Cal. 694. 

Colo—Radovich v. Douglas, 268 P. 
575, 84 Colo. 149. 

N.J.—Duerrler v. Rowell, 131 A. 615, 

4 N.J.Misc. 71. 

36 C.J. ‘P 1268 note 94. 

27. Md.—Fresh v. Cutter, 20 A. 774, 
73 Md. 87, 25 Am.S.R. 575, 10 LR 
A. 67. 

Voluntary communications general¬ 
ly see supra § 96. 

28. Cal.—^Draper v. Heilman Com¬ 
mercial Trust & Savings Bank, 
263 P. 240, 203 Cal. 26. 

Provoked inquiry 

Communication to plaintiffs em¬ 
ployer in answer to inquiry is not 
privileged, where inquiry was pro¬ 
voked by defendant to afford oppor¬ 
tunity to make libelous statement 
made for purpose of inducing re-1 
payment of moneys believed embez¬ 
zled.—Draper v. Heilman Commer¬ 
cial Trust & Savings Bank, supra. 

29. Cal.—Layne v. Kirby, 284 P. 
441, 208 Cal. 694. 

Iowa.—Sunley v. Metropolitan Life 
Ins. Co, 109 N.W. 463, 132 Iowa 
123, 12 LR.A..N.S., 91. 

30. U.S.—Solow v. General Motors 
Truck Co., CC.AN.Y., 64 F.2d 105, 
certiorari denied 54 S Ct. 48, 290 
U.S. 629, 78 L.Ed. 547. 

Cal,—Layne v. Kirby, 284 P. 441, 
208 Cal. 694. 

Iowa—Sunley v. Metropolitan Life 
Ins. Co., 109 N.W, 463. 132 Iowa 
123, 12 LR.A..N.S., 91. 

Miss.—Gardner v. Standard Oil Co., 
175 So. 203, 179 Miss. 176—^Kroger 
Grocery & Baking Co. v. Harpole, 
166 So. 33'5, 175 Miss. 227—^New 
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Orleans Great Northern R. Co, v 
Frazer, 130 So. 493, 158 Miss. 407. 
Mo.—Boehm v. Western Leather 
Clothing Co.. App., 161 S,W.2d 710 
—Mock V. American Ry. Express 
Co, App., 296 S.W. 855. 

Tex.—Texas & N. O. R Co. v. Tol¬ 
bert, Civ App, 46 'S.W.2d 361, er¬ 
ror dismissed. 

31. Colo.—Radovich v. Douglas, 26S 
P. 575, 84 Colo 149. 

32. Colo.—Radovich v. Douglas, su¬ 
pra, 

Saasou for rule 

One who does not know that the 
one to whom he made the communi¬ 
cation is the employer of the one 
about whom the communication is 
made, and who therefore is not 
aware of the existence of any such 
moral or social duty on his part, 
cannot claim that he made the com¬ 
munication to an employer in per¬ 
formance of a moral or social duty. 
This being true, he cannot success¬ 
fully contend that the communica¬ 
tion IS qualifiedly privileged.—Rado- 
vich V. Douglas, supra. 

33. Ark.—Sinclair Refining Co. v. 
Fuller, 79 S.W.2d 736, 190 Ark, 
426. 

La.—Jozsa v. Moroney, 51 So. 908, 
125 La. 813. 27 L R.A.,N.S., 1041, 
19 Ann.Cas. 1193. 

Miss.—Gardner v. Standard Oil Co, 
175 So 203, 179 Miss 176. 

Tex.—Koehler v. Sircovich, Civ. 

App., 269 S.W. 812. 

Exceeding privilege generally see 
supra § 97. 

Slander without proof of wrongdo¬ 
ing 

Store and assistant manager had 
right to discharge sales clerk for no 
reason and without a recommenda¬ 
tion but they had no right to slan¬ 
der sales clerk without proof of 
wrongdoing on clerk's part.—Mont¬ 
gomery Ward & Co. v. Skinner, 
Miss., 25 So 2d 572. 

34. Iowa.—^Hollenbeck v. Ristme, 
86 N.W. 377, 114 Iowa 358- 

Va.—M. Rosenberg & Sons y. Craft, 
29 S.B.2d 375, 182 Va, 512, T51 A. 
L,R. 1095. 
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On infoi'matio7i. Under the doctrine discussed 
supra § 93, that the person inquired of on a priv¬ 
ileged occasion must be fair to the person making 
the inquiry as well as to the person about whom 
the inquiry is made, it has been held that, when 
inquiry is made of a person as to the character and 
capabilities of an employee, the person to whom 
the inquiry is addressed would not do his duty if he 
should confine his answer to facts which he knows 
to be facts of his own knowledge and, hence, it 
has been held that, where inquiry is made of such 
a person, the privileged occasion is not confined to 
facts of which he knows of his own knowledge^® 
or to the giving of information which he has fully 
investigated,3 7 but extends to hearsay,3S which the 
person inquired of honestly believes to be true.^^ 

Statefnents by person having recommended. 
Where one has given a recommendation to an em¬ 
ployee, and facts subsequently coming to his knowl¬ 
edge cause him to change his opinion, he is priv¬ 
ileged to communicate such facts to a part}' with 
whom employment has been obtained on the 
strength of the recommendation.^0 

Statements to person recommending. Some cas¬ 
es hold that the occasion does not create such in¬ 
terest or duty as to warrant the protection of quali¬ 
fied privilege to statements made by an employer to 
a person through whose recommendation an em¬ 
ployee has been taken into service, to the effect 
that the servant's character and conduct did not 
justify the recommendation,*^^ If a communica¬ 
tion is qualifiedly privileged, it is governed by the 
general rules applicable to qualifiedly privileged 
communications, and the communication is not priv¬ 
ileged w'hen it is in excess of what the occasion 
warrants.*^^ Letters written by a prospective em¬ 
ployer to persons who were given by the prospec¬ 


tive employee as references are not privileged 
where no employment was entered into and no ser^r. 
ices were per formed. 

§ 108. - As to Character of Suitor or 

Lover 

Statements regarding the character of a suitor or 
lover by one interested or under a duty are privileged 
if made in good faith. 

Statements regarding the character of a suitor or 
lover made in answer to inquiries by one interested, 
or when volunteered by one who is under a duty to 
make them on account of his relationship, are priv¬ 
ileged if made in good faith but such communi¬ 
cations if volunteered will not be protected merely 
on the ground that the parties making them hold 
friendly relations with those to whom the com¬ 
munications are made.^^ Thus a letter written to 
a woman containing libelous matter concerning her 
suitor is not justified by the fact that the writer 
was her friend and former pastor and that the let¬ 
ter was wTitten at the request of her parents who 
assented to all its contents.*^® 

§ 109. - In Common Business Interest 

a. In general 

b. By and between principal and agent 

or attorney 

a. In General 

Defamatory matter is qualifiedly privileged when 
published between parties who have a common business 
interest in the subject matter, but there is no privilege 
if the communication is made with actual malice, or 
where the privilege is exceeded. 

Defamatory matter is qualifiedly privileged when 
published between parties who have a common busi¬ 
ness interest in the subject matter of the communi- 

cation.^7 


35. Mass.—Doane v. Grew, 107 N. 
E. 620, 220 Mass. 171, L.R.A.1915C 
774, Ann.Cas.l917A 338. 

36. Mass.—Doane v. Grew, supira. 

37. Mass.—^Doane v. Grew, supra. 
3S. Mass.—^Doane v. Grew, supra. 

39. Mass.—^Doane v. Grew, supra. 

40. Del.—^Butterworth v. Conrow, 
41 A. 84, 15 Dei. 361. 

>r.Y.—^Fowles V. Bowen, 30 JST.T. 20. 

41. D.O.—^Norfolk & Washington 
Steamboat Co. v. Davis, 12 App. 
D.C. 306. 

42. X.Y.—Payne v. Rouss, 61 X.Y.S. 
705, 46 AppDiv. 315. 

43. X.Y.—Day v. Chamber of Com¬ 
merce of U. S., 267 X.Y.S. 215. 239 
App.Div. 447, affirmed 191 X.E. 
546, 264 X.Y. 522. 


44. La.—McBride v. Ledoux, 35 So. 
615, 111 Da. 398, 100 Am.S.R. 491. 

36 C.J. p 1269 note 16. 

45. Mass-—Kvebs v. Oliver, 12 Gray 
239. 

36 C.J. p 1269 note IS. 

46. Mass .—Joannes v. Bennett, 5 
Allen 169, 81 Am.D. 738. 

47. U.S,—^New York & Porto Rico 
S. S. Co. V. Garcia, C.C.A.Puerto 
Rico, 16 F.2d 734. 

Ala —Luquire Ins. Co, v. Parker, 4 
So.2d 259, 241 Ala. 621~Corpus 
Juris cited in Weir v. Brotherhood 
of Railroad Trainmen, 129 So. 267, 
271, 221 Ala. 494. 

Pla.—Johnson v. Finance Accept¬ 
ance Co. of Georgia, 159 So. 364, 
118 Fla. 397. 

La.—McGee v. Collins, 100 So. 430, 
156 La. 291, 34 A.L.R. 3'36. 
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Md.—Deckelman v. Lake, 131 A. 762, 
149 Md. 533. 

Mass.—Bander v. Metropolitan Life 
Ins. Co., 47 N.E.2d '595, 313 Mass. 
337. 

Mich.—Johnson v. Gerasimos, 225 N. 

W. 636, 247 Mich. 248, 

Miss.—Reliance Mfg. Co. v. Graham, 
179 So. 341, 181 Miss. 549—Mis¬ 
souri Pac. Transp. Co. v. Beard, 
176 So. 156, 179 Miss. 764—Gard¬ 
ner V, Standard Oil Co., 175 So. 
203, 179 Miss. 176—Louisiana Oil 
Corporation v. Renno, 1*57 So. 705, 
173 Miss. 609, 98 A.L.R. 1296. 

Mo.—'Laun v. Union Electric Co. of 
Missouri, 166 SW.2d 1065, 350 Mo. 
572, 144 A.L.R. 622—Perdue v. 

Montgomery Ward & Co., 107 S. 
W.2d 12, 341 Mo. 252. 

Mont.—Miller Ins. Agency v. Home 
Fire & Marine Ins. Co. of Califor¬ 
nia, 51 P.2d 628, 100 Mont. 55J 
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The rule, as stated supra § 94, that a communi¬ 
cation made confidentially and in good faith in an¬ 
swer to inquiries from one having an interest in 
the information is qualifiedly privileged has been 
applied to responses to inquiries as to the char¬ 
acter and respectability of persons with whom the 
persons making the inquiry propose to have busi¬ 
ness dealings.^8 A defamatory communication be¬ 
tween an employer and an employee has been held 
conditionally privileged, where it relates to matters 


pertaining to the emplo^nnent, and is made in good 
faith,although it might support an action under 
other circumstances.50 Communications between 
stockholderor bondholders^- of a corporation in 
regard to corporate matters are qualifiedly priv¬ 
ileged. 

There is no privilege if the communication is 
made with actual malice,53 and the privilege may 
be lost by reason of its excess.54 A publication 


Neb—Hall v. Rice. 223 NW, 4, 117 
Neb. 813, 78 A.Li.R. 1421. 

N.Y —Rodger v. American Kennel 
* Club, 245 N.T.S. 662, 138 Misc. 

310—Lubliner v. Reinlib, 62 N.Y. 
S.2d 212. 

Ohio—McKenna v. Mansfield Leland 
Hotel Co., 9 N.E.2d 166, 55 Ohio 
App. 163. 

S.D—^Parr v. Warren-Lamb Lumber 
Co., 236 N.W. 291, 58 S.D. ’389. 
Tex.—Gartman v. Hedgpeth, 157 S 
W.2d 139, 138 Tex. 73, 138 A.L.R 
666—Pryzant v. Gulf Refining Co., 
Civ App., S3 S W.2d 752—Rivers v. 
Feazell, Civ.App., ’58 S.W.2d 133— 
Southern Surety Co. v. Davis, Civ. 
App., 296 S.W. 616. 

Va.—Federal Land Bank of Balti¬ 
more V. Birchfleld, 3 'S.E.2d 405, 
173 Va. 200—^Peoples Life Ins. Co. 
of Washington, D. C. v. Talley, 
186 S.E. 42, 166 Va. 464. 

Wis.—Lehner v. Associated Press, 
254 N.W. 664, 215 Wis 254—John¬ 
son V. Rudolph Wurlitzer Co., 222 
N.W. 451, 197 Wis. 432. 

AVyo—Corpus Juris cited in Sylves¬ 
ter V. Armstrong, 84 P.2d 729, 732, 
53 Wyo. 382. 

36 C.J. p 1265 note 61. 

Associated attorneys 
A letter written by a practicing 
attorney to an associate attorney, 
concerning a law suit in which they 
were mutually interested, which 
contained alleged libelous and slan¬ 
derous statements concerning plain¬ 
tiff, was a privileged communication. 
—Rodgers v. Wise, 7 S.E.2d 517, 193 
S.C. 5. 

Indorsement on check 

Bank's indorsement of check with 
notation “Signature forged" was 
qualifiedly privileged.—Fields v. 
Page Trust Co., 142 S.E. 7, 195 N.O. 
304. 

Publication in newspaper devoted to 
interests of labor 
(1) Even if charge of employers* 
violation of contract with labor un¬ 
ion were false in so far as it re¬ 
ferred to the hiring of nonunion em¬ 
ployees, publication thereof in a 
newspaper devoted exclusively to in¬ 
terests of organized labor was con¬ 
ditionally privileged.—Emde v. San 
Joaquin County Central Labor Coun¬ 
cil, 143 P.2d 20, 23 Cal.2d 146, 150 
A.L.R. 916. 


(2) Article published in labor 
newspaper in which publishers and 
those to whom it was addressed had 
common interest in matters to 
which it related was qualifiedly 
privileged.—Bereman v. Power Pub. 
Co., 27 P.2d 749, 93 Colo. 581, 92 
A.L.R. 1024. 

Claim for loss under fidelity insur¬ 
ance policy 

(1) Claims filed by employer with 
surety company by which employee 
was bonded to secure reimbursement 
for alleged irregularities and all 
correspondence relative thereto con¬ 
cerning surety company’s liability 
were qualifiedly privileged, as re¬ 
gards employer's liability to em¬ 
ployee for libel. 

U. S —Interstate Transit Lines v. 
Crane, O.C.A.C 0 I 0 ., 100 F.2d 857. 

Ala.—Ripps V. Herrington, 1 So.2d 
899, 241 Ala. 209. 

(2) In a case possibly involving a 
malicious publication, however, it 
was held that a libelous statement, 
in insured's proof of claim under 
employees* fidelity insurance policy, 
that insured suffered loss through 
employee's dishonesty in misappro¬ 
priating money, was not privileged 
as contained in communication stat¬ 
ing basis for claim, which defendant 
intended to enforce in court, if nec¬ 
essary, against insurer.—Merriman 

V, Lewis, 194 So. 349, 141 Fla. 832. 
Iiiability insurer and insured 

A letter from liability insurer to 
insured concerning claim against in¬ 
sured, using disparaging language 
about claimant, was quasi-privileged 
as between insurer and insured.— 
Love V. Commercial Casualty Ins. 
Co., D.C.Miss., 26 P.Supp. 481. 

48. U.S.—Solow V. General Motors 
Truck Co., CC.A.N.Y,, 64 F.2d lOo, 
certiorari denied 54 S.Ct. 48, 290 
U.S. 629, 78 L.Ed. 547. 

Kan.—Richardson v. Gunby, 127 P. 
533, 88 Kan. 47, 42 L.R.A,N.S., 
520. 

49. U.S.—^Lee v. Cannon Mills Co., 

C.C.A.N.C., 107 F.2d 109—Mont¬ 

gomery Ward & Co. v. Watson, 
C.C.A.W.Va., 55 F.2d 184. 

Mass.—Bander v. Metropolitan Life 
Ins. Co., 47 N.E.2d 595, ’313 Mass. 
337. 

Miss.—^Reliance Mfg. Co. v. Graham, 
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179 So. 341, 181 Miss. 549—Gard- 
ner v. Standard Oil Co., 175 So. 
203, 179 Miss. 176—Kroger Gro¬ 
cery & Baking Co. v. Harpole, 166 

So. 335, 175 Miss. 227. 

Mo.—Perdue v. Montgomery Ward & 
Co., 107 'S.W.2d 12, 341 Mo. 252. 
Neb.—Hall v. Rice, 223 N.W. 4, 117 
Neb. SIS, 78 A.L.R. 1421. 

N.C.—^Hartsfield v. Harvey C Hines 
Co., 157 SE. 16, 200 N.C. 356. 

S.D.—Parr v. Warren-Lamb Lumber 
Co., 236 N.W 291, 58 S D. 3S9. 
Va—Montgomery Ward & Co v. 
Nance, 182 S.E. 264. 165 Va. 363— 
Chalkley v. Atlantic Coast Line R. 
Co., 143 S.E. 631. 150 Va. 301. 
Wis.—Johnson v. Rudolph Wurlitzer 
Co., 222 N.W. 451, 197 Wis. 432. 

36 C.J. p 1266 note 64 

50. Ala.—Phillips v Bradshaw, 52 
So. 662. 167 Ala. 199. 

Mich.—Johnson v. Gerasimos, 225 N. 

W. 636, 247 Mich. 248. 

51. U.S.—Stroud V. Harris, C.C.A. 
Ark., 5 F.2d 25. 

Wyo.— Corpus Juris cited in Sylves¬ 
ter V. Armstrong, 84 P.2d 729, 732, 
53 Wyo. 3S2. 

36 C.J. p 1266 note 66. 

Director’s letter to stockholders 
for contributions to make superse¬ 
deas bond on appeal from judgment 
against corporation, in which letter 
judgment creditor was called para¬ 
site, thief, and law violator, was 
held qualifiedly privileged.—EWorld 
Oil Co. V. Hicks, Tex Civ.App., 46 'S. 
W.2d 394, error refused. 

52. U.S.—Stroud v. Harris, C.C.A. 
Ark., 5 F.2d 25. 

53. W.Va.—Siever v. Coffman, 92 S. 
E. 669, SO WVa 420. 

Malice destroying privilege see su¬ 
pra § 100. 

Intent to harm competitor 

Letter sent by insurance compa¬ 
ny’s general agent to subagent con¬ 
cerning financial standing of compet¬ 
ing mutual insurance company and 
intended to harm such competing 
company’s business was not privi¬ 
leged communication.—^^tna Life 
Ins. Co. V. Mutual Ben. Health & Ac¬ 
cident Ass'n, C.CA^Neb., 82 P.2d 115. 

54. Va.—Montgomery Ward & Co. 
V. Nance, 182 S.E. 264, 165 Va. 
36’3. 

Wyo.—Corpus Juris cited iu Sylves- 
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made to others than those interested is not priv¬ 
ilege d,5 5 

h. By and between Principal and Agent or At¬ 
torney 

Communications between a principal and an agent 
or by an agent or attorney to a third person reiative 
to the subject matter of the agency are privileged, even 
though containing defamatory matter concerning a third 
person. 

Communications made by a principal to an agent, 
or by an agent to a principal, relative to the sub¬ 
ject matter of the agency or emplo^’ment, and con¬ 
taining information or giving direction relative 
thereto, fall within the class of privileged communi¬ 
cations,® 6 although they contain defamatory mat¬ 
ter concerning a third person.57 If a communica¬ 
tion by an agent or attorney to a third person is 
reasonably necessary and usual in the discharge* of 
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his duties to his principal or client, it is prima facie 
privileged.5^ 

§ 110. - In Common Public Interest 

The fact that the subject matter of the communi¬ 
cation IS one of public interest to the community may 
suffice to confer a o.ualified privilege, as respects duty 
or interest. 

Although there is some contrary authority,59 the 
fact that the subject matter of the communication 
is one of public interest to the community of which 
the parties are members may be sufficient, as re¬ 
spects duty or interest, to confer a qualified priv¬ 
ilege.®® This rule has been applied to communica¬ 
tions warning the public against frauds.®^ The priv¬ 
ilege under consideration is governed and limited 
by the general rules, as considered supra §§ 88-97, 
applicable to qualified privileged communications. 


ter V. Armstrong-, 84 P.2d 729, 723, 
53 VTyo. 382. 

36 C.J. p 1266 note 70. 

Exceeding privilege generally see 
supra ^97. 

55. Miss.—Gardner v. Standard Oil 
Co.. 175 So. 203, 179 Miss. 176. 

36 C.J. p 1266 note 71. 

Znadvertent publication. 

WTien letter from liability insurer 
to insured, concerning claim against 
insured, and using disparaging lan¬ 
guage about claimant, was inadver¬ 
tently sent to claimant's attorneys, 
the quasi privilege of the occasion 
was lost,—^Love v. Commercial Cas¬ 
ualty Ins. Co., D.C.Miss., 26 E.Supp. 
4S1. 

56. Ala.—^Weir v. Brotherhood of 
Railroad Trainmen, 129 So. 267, 
221 Ala. 494. 

Miss.—Missouri Pac. Transp. Co. v. 

Beard, 176 So, 156, 179 Miss. 764. 
SC. —CJorpus Juris quoted in Bosdell 
V. Dixie Stores Co„ 167 S-E. 834, 
837, 168 S.C. 520. 

Tex.—Pryzant v. Gulf Refining Co., 
Civ.App., S3 S.W.2d 752. 

Va.—^Federal Land Bank of Balti¬ 
more V. Birchfield, 3 S.E.2d 405, 
173 Va. 200. 

36 C.J, p 1266 note 72. 

57. r.S.—Guthrie v. Great Ameri¬ 
can Ins. Co., C C.A.^V.Va., 151 P. 
2d 738. 

Ark.—Bohlinger v. Germania Life 
Ins. Co., 140 S.W. 257, 100 Ark. 
477, 36 L.R.A.,N.S., 449, Ann.Cas. 
1913C 613. 

Mass.—Bander v. Metropolitan Life 
Ins. Co.. 47 N.E.2d 595, 313 Mass. 
337. 

Miss.—Missouri Pac. Transp. Co. v. 

Beard, 176 So, 156, 179 Miss. 764. 
S.C.— Corpus Juris quoted iu Bos¬ 
dell V. Dixie Stores Co., 167 S.E 
834, 837, 168 S.C. 520. 

Va.—Federal Land Bank of Balti¬ 


more V. Birchfield, 3 S.E.2d 405, 
173 Va. 200. 

58. S.C—Corpus Juris quoted in 
Bosdell V. Dixie Stores Co., 167 S. 
E, 834, 837, 168 S.C. 520. 

36 C J. p 1266 note 74. 

59. U S.—Dupont Engineering Co. 
V. Nashville Banner Pub. Co., D, 
C.Tenn., 13 P.2d 186. 

Criticism of conduct of public men 
see infra § 134. 

In CaUfomia 

(1) It has been held that a de¬ 
famatory publication is not privi¬ 
leged simply because it relates to a 
subject of public interest, and was 
published in good faith, without 
malice, and from laudable motives. 
—Newby v. Times-Mirror Co., 160 P. 
233, 173 Cal. 387, Ann.Cas.l917E 1S6 
—36 C.J. p 1263 note 20 [al. 

(2) But it has also been held that 
a newspaper publication concenii-g 
one holding public oflSce is a com¬ 
munication between interested per¬ 
sons within statute defining “priv¬ 
ileged publication" as one made in 
communicatian without malice to 
person interested therein by one 
who is also interested.—Hams v. 
Curtis Pub. Co., 121 P.2d 761, 49 Cal. 
App.2d 340. 

60. U S.—Brinkley v. Fishbein, C. 
C.A.Tex., 110 F.2d 62, certiorari 
denied 61 tS.Ct. 34, 311 US. 672, 
85 L.Ed. 432. 

Iowa.—Ryan v. Wilson, 300 N.W. 
707, 231 Iowa 33. 

Kan.—Steenson v. Wallace, 62 P.2d 
907, 144 Kan. 730. 

Ky.—^Veinstein v. Rhorer, 42 S.W. 

2d 892, 240 Ky. 679. 

Mich.—Sternburgh v. Anderson, 229 
N.W. 606, 250 Mich. 126. 

Pa.—Stevenson v. Morns, 136 A. 234, 
2SS Pa. 405, 50 A.L.R. 335—Cabrey 
v. Cameron, Com.PL, 62 Montg.Co. 
1 . 


S.D—Ross V. Ward, 85 NW. 182, 14 
S.D 240. 86 Am S.R. 746. 

Tex—Cooksey v. McGuire, Civ.App, 
146 S.W.2d 480—Fort Worth Press 
Co. V. Davis, Civ.App., 96 S.W.2d 
416—Snider v. Leatherwood, Civ 
App., 49 'SW.2d 1107, error dis¬ 
missed—Moore v. Davis, Civ App., 
16 S.W.2d 380, affirmed, Com.App, 
27 S.W.2d 153, rehearing denied 32 
S.W.2d 181—Jenkins v. Taylor, 
Civ.App., 4 S.W.2d 656, error dis¬ 
missed—Rogers v. Industrial Rice 
Mill, Civ.App., 292 S.W. 94-4. 

Va,—Powell V. Young, 145 S.E. 731, 
151 Va. 985. 

Wis.—Grell v. Hoard. 239 N.W. 428, 
206 Wis 187. 

36 C.J. p 1263 note 21. 

Comment and criticism of matters 
of public interest see infra § 134. 
Particular communication h^d not 
privileged 

Although spoken words concern¬ 
ing matters of public interest such 
as administration of government, 
management of public institutions, 
and local authorities, and adminis¬ 
tration of public justice are privi¬ 
leged, if true; radio prediction of 
more novice moonshiners, followed 
by statement that sheriff had re¬ 
cently auctioned off confiscated 
stills and similar equipment, and 
comment on spectacle of confiscating 
outfit of one moonshiner and selling 
it so that some one else could start 
up cheap, being slanderous per se, 
was not privileged—Miles v. Louis 
Wasmer, Inc., 20 P.2d S47, 172 Wash. 
466. 

61. U.S.—Brinkley v. Fishbein, C.C. 

A.Tex., 110 F.2d 62, certiorari de¬ 
nied 61 S.Gt. 34, 311 U.S. 672, 85 
L.Ed. 432. 

Va—Powell V. Young, 145 S.E. '731, 
151 Va. 985. 

36 C.J. p 1263 note 22. 
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So the communication should not be made to those 
not especially and directly interested.62 Xhg pn. 
vate business affairs of a citizen, occupying no pub¬ 
lic position or office, and not a candidate there¬ 
for, are not matters in which the public has any 
special interest within the rule of privileged com- 
munications.®3 A newspaper article relating to the 
professional conduct of a physician has been held 
not to be privileged, if false.®'* 

g - In Course of Mutual Controversy 

The law justifies a man in repelling a defamatory 
charge by a denial or by an explanation, and, if he 
answers the charge in good faith, and what he pub¬ 
lishes is fairly an answer, and is published for the pur¬ 
pose of repelling the charge and not with malice, it is 
privileged. 

The law justifies a man in repelling a defamatory 
charge by a denial or by an explanation.^^ He has 
a qualified privilege to answer the charge, and, 
if he does so in good faith, and what he publishes 
is fairly an answer, and is published for the pur¬ 
pose of repelling the charge and not with malice, 


it is privileged.^® The privilege under this rule is 
limited, however, to retorts or answers which are 
necessar}” to the defense, or fairly arise out of the 
charges made, and, hence, if the defamatory mat¬ 
ter published by defendant is not a proper repl}" to 
the matter published by plaintiff which provoked 
its publication, it will be actionable irrespective of 
the question of malice.®'^ The privilege has been 
held not to extend to or to protect one in defend¬ 
ing a charge or accusation against another mem¬ 
ber of his family:®® but there is also authority to 
the contrary’.®® 

§ 112. - In Discharge of Duty in General 

A publication may be qualifiedly privileged if pub¬ 
lished in the discharge of a duty to protect the inter¬ 
est of another. 

A publication may be qualifiedly privileged, al¬ 
though not published for the protection of the au¬ 
thor’s own private interest;*^® it may be privileged 
if published in the discharge of a duty to protect 
the interest of another.This rule has been ap- 


62. U.S,—Browder v. Cook, D.C 
Idaho. 59 F.Supp, 225. 

j^.j.^Schwarz v. Evening News 
Pub. Co., 87 A. i48, 84 N.J.Law 
486. 

63. S.D.—Williams v. Black, 124 N. 

W. 728, 24 S.D. 501—Rood v. 

Butcher, 120 N.W. 772, 23 S.D. 70. 
20 Ann.Cas. 480. 

64. S.D.—Rood V. Dutcher, supra. 

65. La.—Kenner v. Milner, App., 
196 So. 535. 

J^Iass.—'Conroy v. Fall River Her¬ 
ald News Co., 28 N.E 2d 729, 306 
Mass. 4SS, 132 A.L.R. 927. 

KC.—Ivie V. King. 83 S.E. 339, 167 
N.C. 174. 

Or.—Israel v. Portland News Pub. 
Co., 53 P.2d '529, 152 Or. 225, 103 
A.L.R, 470. 

36 C.J. p 1267 note 86. 

66. La.—McDonald v. Lieher, 167 
So. 450, 184 La. S12. 

Mass.—Conroy v. Fall River Herald 
News Co., 28 N.E.2d 729, 306 Mass. 
488, 132 A.L.R. 927. 

Miss.—C. I. T. Corporation v. Cor- 
rero, 6 So 2d 588, 192 Miss. 522. 
N.Y.—Fingerhut v. Weiner, 263 N. 

Y.S. 636, 147 Misc. 269. 

Okl—Craig v. Wright. 43 P 2d 1017, 
169 Okl. 245. 

Or.—Israel v. Portland News Pub. 
Co., 53 P,2d 529, 152 Or. 225, 103 
A;L.R. 470. 

S.C.—Duncan v Record Pub. Co., 127 
S.E. 60'6. 131 S.C. 483. 

Va—Bragg v. Elmore, 147 S.E. 275, 
152 Va. 312. 

36 C.J. p 1267 note 86. 
llCatual vituperation and abuse 
Where parties to an action for li¬ 


bel have engaged in mutual vituper¬ 
ation and abuse of each other, nei¬ 
ther can recover from the other. 

Lsl—K enner v. Milner, App, 196 So. 
535. 

Miss.—Huckabee v. Nash, 183 So 
500, 182 Miss. *754. 

67. Mass.—Conrov v. Fall River 
Herald News Co. 28 N E.2d 729, 
306 Mass. 488, 132 A.L.R 927. 

36 C J. p 1267 note 88. 
labor controversy 

The circumstance that libel was 
published by labor union in connec¬ 
tion with labor controversy or 
struggle between rival unions is im¬ 
material, and no defense to action 
against union for libel.—Tonelli v. 
Osman, 54 N.Y.S.2d 793. 

1g8. Mo.— Ritschy v, Garrels, 187 S. 

I W. 1120, 195 Mo.App. 670. 

' 36 C.J. p 1268 note 89. 

69. Or.—Israel v. Portland News 
Pub. Co., 53 P.2d 529. 152 Or. 225, ' 
103 A.L.R. 470. 

Widow and sister of deceased 
whose character has been attacked 
in newspaper by charges of felony 
have right to defend his character 
in a newspaper and at same time to 
retort on the assailant of deceased 
where retort was necessary part of 
defense or arose out of charges they 
were answering.—^Israel v. Portland 
News Pub. Co, supra. 

70. Ala—Phillips v. Bradshaw, 61 
So. 909, 181 Ala. 541—^Lawson v. 
Hicks, 38 Ala. 279, 81 Am.D. 49. 

Communications in protection of in¬ 
terest see infra § 115. 

71. Da.—Bernstein v. Commercial 
Nat. Bank, lOS 'So. 117, 161 La, 38. 
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Miss.—^Willis V. McCarty-Holman 
Co., 193 So- 337, 187 Miss. 3S1— 
Reliance Mfg. Co. v. Graham, 179 
So. 341, 181 Miss. 549—Gardner v 
Standard Oil Co, 175 So. 203, 179 
Miss. 176—Missouri Pac. Transp. 
Co. V, Beard, 176 So. 156, 179 Miss. 
764. 

Mo.—Perdue v. Montgomery Ward & 
Co., 107 S.W.2d 12, 341 Mo. 252. 
Neb—Hall v. Rice, 223 N.W. 4, 117 
Neb. 813, 78 A L R. 1421. 

N.C.—Elmore v. Atlantic Coast Line 
R. Co., 127 SE. 710, 189 N.C. 658. 
Tex.—Perry Bros Variety Stores v. 
Layton, 25 S.W.2d 310, 119 Tex. 
130, conformed to. Civ.App., 32 S. 
W.2d 863. 

Va.—Federal Land Bank of Balti¬ 
more V. Birchfield, 3 S E.2d 405, 
173 Va. 200. 

36 C.J. p 1261 note 90. 

An officer of a union has a qual¬ 
ified privilege when he makes a 
statement informing the union of 
any supposed dereliction of duty of 
its officers,—Blake v. Trainer, 148 
P.2d 10, 79 U.S.App.D.C. 360. 

Report of disease from which 
plaintiff was suffering to commis¬ 
sioner of department of institutions 
and agencies of New Jersey was 
privileged communication, and ’con-t 
tents of report were not libelous un¬ 
less information was willfully and 
maliciously and falsely given, or 
was made in reckless disregard of 
whether diagnosis there given was 
correct or false.—Previn v. Tenacre, 
Inc., C.C.A.N.J., 70 P.2d 389, certio¬ 
rari denied o4 S.Ct. 528, 291 U.S, 677, 

, 78 L.Ed. 106'5. 
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plied to communications between clergyman and 
parisbionerj- creditor and surety,employer and 
employee,"-^ and ph 3 'sician and patient.The priv¬ 
ilege does not protect a repetition of slanderous 
words to disinterested third persons;'^® and a com¬ 
munication is not privileged merely because pub¬ 
lished in strict confidence and between friendsJ'^ 

§ 113. - In Discharge of Official Duty 

Communications made by a public officer in the 
discharge of his official duties are at least condition¬ 
ally privileged. 

It may be stated, as a general proposition, that 
communications made b^" a public officer in the dis¬ 
charge of his official duties are conditional!}' priv¬ 
ileged,unless, as considered supra §§ 102-105, 
they come within the protection of absolute priv¬ 
ilege. This rule is most frequently' applied in the 
cases of communications made by one public offi¬ 
cer to another or to a body of officers having a 
duty' to perform in regard to the subject matter of 
the coramunication.^S There will be no privilege 


extended, however, to the publication of an officer’s 
unfounded and baseless suspicions which have 
arisen without proper investigation.80 

Reports of committees. The report of a com¬ 
mittee lawfully appointed by the public authorities 
to make an investigation is privileged so far as it 
deals with matter which is the subject of inquiry 
by the committee in the discharge of its duty.Si 

§ 114 . - In Furtherance of Criminal Pros¬ 

ecution 

Communications which would otherwise be defama- 
tory are protected as privileged if made in good faith 
In the prosecution of an inquiry regarding a crime and 
for the purpose of detecting and bringing to punish¬ 
ment the criminal. 

On grounds of public policy 82 communications 
which would otherwise be defamatory are protected 
as privileged. If they are made in good faith in 
the prosecution of an inquiry regarding a crime 
which has been committed, and for the purpose of 
detecting and bringing the criminal to punish- 
ment.S3 Such communications are regarded as in 


72. Mich.—Vickers v. Stoneman, 41 
N.W. 495, 73 Mich. 419. 

73. Tex.—Southern Surety Co. v. 
Davis, Civ.App., 296 S.W. 616. 

74- D.S.—^Nichols v. J. J. Newberry 
Co., C.C A.Wash., 150 P.2d 15—Lee 
V. Cannon Mills, C.C.A.N.C, 107 F. 
2d 109—Montgomery Ward & Co, 
V. Watson, C.C.A.W.Va., 55 F.2d 
184. 

Ala.—^LuQuire Ins, Co. v. Parker, 4 
So.2d 259, 241 Ala. 621. 

La.—Gilliland v. Feibleman's, Inc., 
108 So. 112, 161 La. 24. 

Mass.—Bander v. Metropolitan Life 
Ins. Co., 47 N.E.2d 595, '313 Mass. 
337. 

Miss.—Reliance Mfg. Co. v. Graham, 
179 So. 341, ISl Miss. 549—Mis¬ 
souri Pac. Transp. Co. v. Beard, 
176 So. 156, 179 Miss. 764—Gard¬ 
ner V. Standard Oil Co, 175 So. 
203, 179 Miss. 176. 

Mo.—Perdtie v. Montgomery Ward & 
Co., 107 S.W.2d 12, 341 Mo. 252. 

Neb.—Hall v. Rice, 223 N.W. 4, 117 
Neb. SIS, 7S A.L.R. 1421. 

N.C.—^Elmore v. Atlantic Coast Line 

R. Co., 127 S.E. 710, 189 N.C 65S 
—^Harrison v. Garrett, 43 S.E. ‘594, 
132 N.C. 172. 

Va,—^Peoples Life Ins. Co. of Wash- 

» ington, D. C. v. Talley, 186 S.E. 
42, 166 Va. 464—Chalkley v. At¬ 
lantic Coast Line R. Co., 143 S.E. 
631, 150 Va. 301. 

W.Va.—'Stewart v. Riley, 1'72 S.E. 
791, 114 W.Va. 578. 

W^is.—Johnson v. Rudolph Wurlitz- 
er Co., 222 N.W. 451, 197 Wis. 432 

Communications as to character of 
employee see supra § 107. 


Doctor exaaaiining' plaintiff in per¬ 
sonal injury action at request of at¬ 
torney for defendant therein was 
held protected by qualified privilege 
as regards statement in letter to at¬ 
torney that patient's mental state 
was abnormal.—Oakes v. Walther, 
154 So. 26, 179 La. 365. 

75. Del.—Cameron v. Cockran, 42 
A. 454, 16 Del. 166. 

36 C.J. p 1261 note 2. 

Doctor’s statement, heard only by 
members of patient’s family, to take 
prescription anywhere except plain¬ 
tiff's store, because plaintiff's drugs 
were inferior and druggist ineffi¬ 
cient, was held spoken to privileged 
persons on privileged occasion.— 
Cash Drug Store v. Cannon, Tex.Civ. 
App., 47 S.W.2d 861. 

76. Ky.—Rutherford v. Church, 49 

S.W.2d 326, 243 Ky. 501. 

Republication or repetition of com¬ 
munication as affecting privilege 
generally see supra § 98. 

77. Ky.—Rutherford v. Church, su¬ 
pra. 

N.Y.—Byam v. Collins, 19 N.E. 75, 
111 N.T. 143, 7 Am.S.R. 726, 2 L. 
R.A. 129. 

36 C.J. p 1261 note 4. 

78. Mich.—^Raymond v. Croll, 206 
N.W. 556, 233 Mich. 268. 

Or.—Samuelson v. Vinyard, 251 P. 
719, 120 Or, 197. 

Tex.—^Hollis v. McCammon, Morris 
& Pickens, Civ.App., 86 S.W. 2d 
6'52, error dismissed. 

36 C.J. p 1262 note 14. 
Communications in furtherance of 
criminal prosecutions see infra § 
114. 


CozmectioxL with official duties 
Remarks of officials are not privi¬ 
leged unless made in connection 
with the exercise of the duties of 
their office.—Kulesza v. Alliance 
Printers & Publishers, 47 N.B.2d 547, 
318 Ill.App 231. 

79. Fla.—Leonard v. Wilson, 8 So. 
2d 12, 150 Fla. 503. 

Ky—Bonham v. Dotson, 288 S.W. 

297, 216 Ky. 660. 

36 C.J. p 1262 note 16. 

80. Mo.—^Hagener v. Pulitzer Pub. 
Co., 158 S.W. 54, 172 Mo.App. 436. 

Anticipating evidence of wrongdoing 
No prosecuting officer or investi¬ 
gator is justified, in anticipation of 
finding evidence of wrongdoing, in 
making a public statement to press 
which injures reputation of any 
person, but with due regard for 
right of public to be informed of 
conduct of Its officials, the time for 
such information to be given is aft¬ 
er evidence of wrongdoing has been 
obtained.—^Jacobs v. Herlands, 17 N. 

T.S.2d 711, affirmed 19 N.T.S.2d 770, 
259 App.Div. 823. 

81. Mich.—Madill v, Currie, 134 N. 
W. 1004, 168 Mich. 546. 

36 C.J. p 1263 note 19. 

Reports of official proceedings see 
infra §§ 123-129. 

82. N.T.—Klinck v. Colby, 46 N.Y. 
427, 7 Am.R. 360. 

36 C.J. p 1264 note 40. 

83. Ky.—Rutherford v. Church, 49 
S.W,2d 326, 243 Ky. 501. 

Mass.—Pihl v. Morris, 66 N.E.2d 804, 
319 Mass- 577. 

Miss.—Corpus Juris cited iu Illinois 
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the discharge of a public duty;84 and, hence, the 
informer need not have any peculiar interest in the 
matter.^® The rule has its application in most cas¬ 
es to inquiries prosecuted or conducted by public 
officers 'or their deputies or authorized agents,^^ 
but it also covers inquiries by private persons or 
their authorized agents in respect of a matter in 
which they have a direct personal interest.^? 

The privilege exists where the communication is 
made to an officer of the la'Wj^S especially if the 
communication is made in response to the inquiry 
of the officer,and where it is made to a private 
individuals^ who has suffered from the crime®^ or 
is threatened by it;S2 it need not be made to an 
officer.ss It has been said, however, that state¬ 
ments accusing plaintiff of theft, if made directly 
to him in the presence of others, are not qualified- 

ly privileged communications.^^ 

Exceeding privilege. As is the case with all 


other qualifiedly privileged communications, as dis¬ 
cussed supra § 97, the privilege under considera¬ 
tion does not protect any unnecessary defamation 
uncalied for by the occasion.SS False defamatory 
imputations which in no way lead or tend to the 
discovery of the criminal are not privileged.®® The 
mere fact that the communication imputing to an¬ 
other a crime is addressed to an officer will not 
render it privileged if it is made to the officer as 
a private individual and not as an officer of the 
law for the purpose of seeking his aid or advice 
in an official capacity.®'^ The communication must 
be made to one who has an interest therein or is 
entitled thereto.®® 

Also, following the general rule stated supra. 
§ 100, if the communication is made maliciously, 
without good faith, there is no privilege.®® There 
must be a belief in plaintiff’s guilt, supported by 
circumstances considered sufficient to constitute 
probable cause for a criminal prosecution.^ If the 


Cent. R Co v. Wales, 171 So. 536, 
177 Miss. S75. 

Mo.—Butler v. Freyman, 260 S.W. 
523. 216 Mo.App. 636. 

—^Wasylenko v. Fry sky, 224 N. 

T.S. 329, 130 Misc. 716. 

—Hartsfleld v. Harvey C. Hines 
Co., 157 S.B. 16, 200 N C. 356. 

Ohio.—Popke V. Hoffman, 153 N.E. 

248, 21 Ohio App. 454. 

Okl.—Johnson v. Inglis, 123 P.2d 
272, 190 Okl. 316, followed in 

Johnson v, Inglis, 123 P.2d 275, 
190 Okl, 319. 

S. C.—Bell V. Bank of Abbeville, 38 
S.E.ld 641, 208 S.C. 490. 

36 C J. p 1264 note 42. 

Privilege in imputing commission of 
crime to another generally see su¬ 
pra § 90. 

Communications to officers in re¬ 
gard to crime as absolutely privi¬ 
leged communication see supra § 
104 d (9). 

Report of grand jury as absolutely 
or qualifiedly privileged see supra 
§ 104 d (9). 

Complaint before bar association 
WTiere attorneys brought com¬ 
plaint before bar association, that 
person operating collection agency 
was illegally practicing law and pe¬ 
titioned attorney general to prose¬ 
cute such person, attorneys were 
acting under a qualified privilege.— 
Roberts v. Pratt, 21 N.T.S.2d 545, 
174 Misc. 585, appeal denied 24 N. 

T. S.2d 137, and 25 N.T.'S.2d 1019, ap¬ 
peal denied 27 N.Y S.2d 449, case 
two, appeal dismissed 27 N.Y S.2d 
449, case one, appeal denied 35 N.E. 
2d 510, 285 N.Y. 848, appeals dis¬ 
missed 35 N.E.2d 922, 286 N.Y. 568, 
certiorari denied 62 S.Ct. 112, 314 

U. S. 613, 86 L.Ed. 493. 


84. NY.—Doyle v. Clauss. 180 N. 
Y.S. 671, 190 App.Div. 838. 

Communications in discharge of 
public duty generally see supra 
§ 112 . 

85. N.Y.—Doyle v. Olauss, supra. 

86. Miss,—Illinois Cent. R. Co. v. 
•Wales, 171 So. 536, 177 Miss. 875. 

87. Miss.—Illinois Cent. R. Co. v. 
Wales, supra. 

Special agents employed by rail¬ 
roads and other large owners of 
property to inquire into and run 
down thieves and trespassers are 
within rule that communications 
which would otherwise be defama¬ 
tory are protected as privileged if 
made in good faith in an inquiry re¬ 
garding a crime committed and for 
the purpose of bringing punishment 
to criminal.—^Illinois Cent. R. Co. 

V. Wales, supra. 

88. Me—^Parker v. Kirkpatrick, 126 
A. 825, 124 Me. 181. 

36 C.J. p 1265 note 45. 

89. Ill.—Cristman v. Cristman, 36 
I11.APP. 567. 

90. N.Y.—Doyle v. Clauss, 180 N. 
Y.S. 671, 190 App.Div. '838. 

36 C.J. p 1265 note 47. 

91. N.Y.—Doyle v. Clauss, supra. 

92. N.Y.—Doyle v. Clauss, supra. 

93. N.Y.—Doyle v. Clauss, supra. 
36 C.J. p 1265 note 47. 

94. Me.—Parker v. Kirkpatrick, 126 
A. 825, 124 Me. 181. 

95. Tenn.—Travis v. Bacherig, 7 
Tenn.App. 638. 

Va.—Corpus Juris cited in Aylor v. 
Gibbs, 129 S.E 696, 700, 143 Va. 
644. 

Bepetition of slanderous words to 
officer executing search warrant, 
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and to acquaintances later, was not 
privileged.—Rutherford v. Church, 
49 'S.W.2d 326, 243 Ky. 501. 

96. D.C.—^W^ashington Post Co. v. 
Wells, 27 App.D.C. 495. 

97. Mo.—Liske v. Stevenson, 5 S' 
Mo.App. 220. 

Wash.—Stewart v. Major, 49 P. '503, 
17 Wash. 238. 

36 C.J. p 1265 note 54. 

98. Miss —Bigner v. Hodges, 33 So. 
980, 82 Miss. 215. 

Tenn.— Corpus Juris cited in Travis 
V. Bacherig, 7 Tenn.App. 638, 643. 

99. Ga.—^W^illiams v. Equitable 
Credit Co., 126 S E 855, S3 Ga.App. 
441. 

Ky.—Nall v. Phelps, 147 S.W 2d 
1039, 2S5 Ky. 322. 

Mass.—Pihl v. Morris, 66 N.E.2d 804, 
319 Mass. 577. 

Mo.—Butler v. Freyman, 260 S.W. 

523, 216 Mo.App. 636. 

N.Y.—Roberts v. Pratt, 21 N.Y.S.2d 
545, 174 Misc. 585, appeal denied 
24 N.Y.S.2d 137, and 25 N.Y.S.2d 
1019, appeal denied 27 N.Y.S.2d 
449, case two, appeal dismissed 
27 N.Y.'S.2d 449, case one, appeal 
denied 35 N.E.2d 510, 285 N.Y. 848, 
appeals dismissed 35 N.E.2d 922, 
286 N.Y. 588, certiorari denied 62 
S.Ct. 112, 314 U.S. 613, 86 L.Ed. 
493. 

Tenn.— Corpus Juris cited in Travis 
V. Bacherig, 7 Tenn.App. 638, 643. 
Va.— Corpus Juris cited iu Aylor v. 
Gibbs, 129 S.E. 696, 700, 143 Va. 
644. 

36 C.J. p 1265 note 57. 

1. N Y.—^Eisenberg v. Reasenberg, 
169 N.E. 656, 252 N.Y. 490. 

Pa.—Mahler v. Dunn, 15 Pa.Dist.. 
, 273. 
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ilege when it is properly used and not abused.^*^ 
So it has been held that accusations against the 
morality of a public school principal made at a 
meeting of a parent-teachers association are quali- 
fiedly privileged.^S A communication made to the 
authorities having the power of appointment or re¬ 
moval of public schoolteachers, charging improper 
conduct, bad character, or other disqualification on 
the part of a public schoolteacher,29 or on the 
part of a person who has made application to the 
proper authorities for a license to teach,20 is priv¬ 
ileged if made in good faith. 

Such communication, however, is not regarded 
as an absolutely privileged one,3i and it is not priv¬ 
ileged if not made in good faith and without mal¬ 
ice, 2 2 or if made to one who has no authority to 
remove the teacher or who owes no duty to de¬ 
fendant in that respect.^s It is the duty of a 
member of a school board to respond to inquiries 
respecting the conduct of a schoolteacher to par¬ 
ties having an interest therein,24 and statements 
made in response to such inquiries are conditionally 

privileged.25 

§ 118. -Proceedings of, and Common 

Membership in, Churches, Lodges, 
or Other Societies 

Communications published during the course of pro¬ 


ceedings before religious, fraternal, and other like or- 
ganizations, and representations made by a member 
of a church, lodge, or society regarding the character 
or conduct of another member or of a candidate for 
membership, are protected by a qualified privilege; but 
such privilege affords no protection If abused. 

Proceedings before religious, fraternal, and like 
organizations are within the class having a quali¬ 
fied privilege,^® and communications published dur¬ 
ing the course of such proceedings are protected by 
such privilege when it is properly used and not 
abused,27 Also, representations made by a member 
of a church, lodge, or society regarding the char¬ 
acter or conduct of another member^s or of a candi¬ 
date for membership, 29 and discussions among 
church members regarding the qualifications of 
their pastor,^® even though not made in committee 
meetings or parish gatherings,are qualifiedly 
privileged. 

This privilege, however, being merely a qualified 
one, its extent and limit are governed by the gen¬ 
eral rules, discussed supra §§ 89-97, applicable to 

qualifiedly privileged communications."^2 So, in or¬ 
der that the communication may be entitled to the 
protection of the privilege it must be made by rea¬ 
son of some duty or interest's on the part of the 
person making the communication^^ to one having a 


SclLOol trustee’s statements to co. 
trustees that teacher appropriate^ 
school dance funds and drank with 
student was held qualifiedly privi¬ 
leged, although made in citizens* 
presence at trustees" meeting.— 
Connor v. Timothy, 5'3 P.2d 293, 43 
Ariz. 517. 

27. N.C.—Gattis V. Kilgo, 62 S.E. 
249, 140 N.C. 106. 

Ohio.—^Patterson v. Kincade, 184 N, 
E. 705, 44 Ohio App. 154. 

28. Ky.—Thompson v. Bridges, 273 
S.W. ’529, 209 Ky. 710. 

29. Ky.—Johnson v. Langley, 57 S. 
W.2d 21, 247 Ky. 3'87. 

La.—Simms v. Clark, APP., 194 So. 
~ 123. 

Ohio.—Patterson v. Kincade, 184 N. 

E. 705, 44 Ohio App. 154. 

36 C.J. p 1269 note 22. 

SO. Mich.—Wieman v. Mahee, 8 N. 

W, 71, 45 Mich. 484, 40 Am.R. 477. 
36 C.J. p 1269 note i23. 

31. Ky.—Tanner v. Stevenson, 128 
S.W. 878, 138 Ky. 578, 30 L.R.A.. 
N.S., 200. 

Ohio.—Patterson v. Kincade, 184 N. 
E. 705, 44 Ohio App. 154. 

32. La.—Simms v. Clark, App., 194 
So. 123. 

33. Colo.—Wertz v, Lawrence, 179 
P. 813, 66 Colo. 55. 


34. Kan.—^Ebaugh v. Miller, 274 P. 
251, 127 Kan. 464, rehearing denied 
275 P. 1090, 128 Kan. 3. 

35- Kan.—^Ebaugh v. Miller, 274 P. 
251, 127 Kan. 464, rehearing denied 
275 P. 1090, 128 Kan. 3. 

36- Mich.—Van Vliet v. Vander 
Naald, 287 N.W. 564, 290 Mich. 365. 

N.T,—Moyle v. Franz, 46 N.T.S..2d 
667, 267 App.Div. 423, afiarmed 59 
ISr.E.2d 437, 293 N.T. 842. 

Tex.—^Lawless v. Ellis, Civ.App., 281 
S.W. 1090. 

36 C.J. p r269 note 27. 

37. N.Y.—Moyle v. Franz, 46 N.T.S. 
2d 667, 267 App.Div. 423, afiarmed 
59 N.E.2d 437, 293 N.T. 842. 

Tex.—Garcia v. Sociedad de Obreros, 
263 S.W, 943. 

36 C.J. p 1269 note 27. 

38- Mo.—Corpus Juris cited in. Fish¬ 
er V. Myers, 100 S.W.,2d 551, 567, 
339 Mo. 1196. 

Tex.—Garcia v. Sociedad de Obreros, 
Civ.App., 263 S.W. 943, 

36 C.J. p 1270 note 28. 

Pastor’s wife 

Letters and utterances by deacons 
of church to governing officers of 
church and to its pastor, imputing 
unchastity to pastor's wife, were 
held qualifiedly privileged, preclud¬ 
ing recovery for libel and slander, 
without showing of malice.—^Law¬ 
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less V. Ellis, Tex.Civ.App., 281 S.W. 
1090. 

39. Mo.—Corpus Juris cited in Fish¬ 
er V. Myers, 100 S.W.2d 551, 567. 
339 Mo. 1196. 

Okl.—^Reininger v. Prickett, 137 P.2d 
595, 192 Okl. 486. 

36 O.J. p 1270 note 29. 

40. N.H.—Slocinski v. Radwan, 144 
A. 787, 83 N.H. 501, 63 A.L.R. 543. 

Tex.—^Lawless v. Ellis, Civ.App., 281 
S.W. 1090. 

41. N.H.—Slocinski v. Radwan, 144 
A 787, 83 N.H. 501. 63 AL.R. 643. 

42. N.T.—^Moyle v. Franz, 46 N.T. 
S.2d 667, 267 App.Div. 423, affirmed 
69 N.E.2d 437, 293 N.T. 842. 

43- Mo.—^Fisher v. Myers, 100 S.W. 
2d 551, 339 Mo. 1196. 

S.C.—Smith V. Smith, 9 S.E.2d 584, 
194 S.C. 247. 

36 C.J. p 1270 note 31. 

Necessity of interest or duty gener¬ 
ally see supra § 91. 

44- Mo,—Fisher v. Myers, 100 S.W, 
2d 551, 339 Mo, 1196. 

S.'C.—Smith V. -Smith, 9 S.E.2d 684, 
194 S.C. 247. 

36 C.J. p 1270 note 32. 

Duty to report violation of church 
law* 

A Jewish customer sued for slan- 
ddr had a special privilege, which 
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corresponding duty or interest.45 A communication 
will not be privileged merely because it is made 
about a member of the organization or society by 
one member to another.^® Mere common member¬ 
ship in such an organization, and that alone, does 
not afford that common interest in the subject mat¬ 
ter which makes a communication otherwise libel¬ 
ous qualifiedly privileged a more direct and spe¬ 
cific interest is necessary.48 

Following the general rule, considered supra § 
100, if the communication is actuated by express 
malice, it is not privileged and, in conformity 
with the rule laid down supra § 97, the privilege 
may be destroyed by showing excessive publica- 
tion.50 It has been held that, where defamatory 
charges are privileged because preferred to a tri¬ 
bunal of a lodge or association, the fact that the 
party making the charge had probable cause for 
publishing the charge is justification, although he 
was actuated by malice and acted in bad faith.5i 

Want of jurisdiction or authority. Analogous 
to the rule in judicial proceedings, as discussed su¬ 
pra § 104 c (2), it seems that a communication 
made in a proceeding before a tribunal or council 
of a church, lodge, or other society, held without 
authority or jurisdiction, is not entitled to the pro¬ 
tection of privilege.52 So a charge of fault or 
wrongdoing presented before a body within the or¬ 
der which has no disciplinary power, duty, or au- 
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thority in respect of the alleged offense is not en¬ 
titled to the protection of privilege.^^ Mere ir¬ 
regularity in the proceedings does not, however, de¬ 
stroy the privilege.5^ 

Communications as to strangers. In application 
of the general rule governing qualifiedly privileged 
communications, as discussed supra § 90, if the 
communications contain a defamatory charge 
against a third person which is inseparably connect¬ 
ed with the privileged communication, it will be 
protected by the privilege,^® On the other hand it 
has been held that, if in making accusations against 
a member of a church, in the regular course of 
church discipline, the character of one not a mem¬ 
ber is attacked, the communication is not, as to the 
latter, privileged.^® 

Publication in magazine or newspaper. The 
qualified privilege of a religious society to publish 
defamatory matter is no defense where the matter 
was published in a magazine of general circula¬ 
tion rather than one restricted to persons having 
a mutual interest-in the matter published but, 
where the conduct of a minister has been inquired 
into in the regular course of church discipline, the 
protection of the privilege has been held not to be 
forfeited by the mere fact that the result of the in¬ 
vestigation is published in the churches denomina¬ 
tional newspaper,®® even though the publication 
may have incidentally been brought to the attention 
of others than members of the particular church.®® 


was a good defense to slander action 
based on charge that servant of Jew¬ 
ish food dealers, contrary to Jewish 
church law had dipped chicken in 
steaming water, where the church 
required the reporting of such viola¬ 
tions to rabbis.—WolfC v. Benovitz, 
ld'2 S.W.2d 730, 301 Ky. 661. 

45 . Mo.—Fisher v. Myers, 100 S.W. 
2d 551, 339 Mo. 1196. 

N.T.—^Moyle v. Franz, 46 N.T.S.Sd 
667, 2e7 App.Biv. 423, affirmed 59 
N.R2d 437, 293 N.T. 842. 

S.C.—Smith V. Smith, 9 S.B.^d 584, 
194 S.C. 247. 

36 G.J. p 1270 note 33. 

Church trustee, inquiring of mem¬ 
ber of school board respecting con¬ 
duct of teacher involving pastor of 
church had interest in subject of in¬ 
quiry.—^Ebaugh V. Miller, 274 P. 251, 
127 Kan. 464, rehearing denied 276 
P. 1090, 128 Kan. 3. 

46. Mo.—^Fisher v. Myers, 100 S.W. 
2d 551, 339 Mo. 1196—Ballew v. 
Thompson, App., '259 S.W. 866. 

S.C.—Smith V. Smith, 9 S.E.'2d 584, 
194 S.C. 247. 

36 G.J. p i270 not€^ 34. 

47. Mo.—Fisher v. Myers, 100 S.W. 


2d 551, 339 Mo. 1196—^Ballew v. 
Thompson, App., 259 S.W. 856. 

36 C.J. p 1270 note 31 [a]. 

48. Mo.—Fisher v. Myers, 100 S.W. 
2d 551, 339 Mo. 1196. 

49. Mo.—^Fisher v. Myers, 100 S.W. 
2d 551, 339 Mo. 1196. 

N.T.—Moyle v. Franz, 46 lT.Y.S.t2d 
667, 267 App.Biv. 423, affirmed 59 
N.E.2d 437, 293 N.T. 842. 

36 C.J. p 1270 note 36. 

50. N.T.—^Moyle v. Franz, supra. 

51. N.T.—Streety v. Wood, 15 Barb. 
105. 

52. Ind.—Over v. Hildebrand, 92 
Ind. 19. 

N.T.—^Fawcett v. Charles, 13 Wend. 
473. 

36 C.J. P 1271 note 39. 

53. Mo.— Fisher v. Myers, 100 S.W. 
2d 551, 339 Mo. 1196. 

Charge presented before grand chap¬ 
ter 

Where under the laws and prece¬ 
dents of the Order of the Eastern 
Star neither the grand chapter nor 
the delegates to or members thereof 
have any duty, authority, or original 
jurisdiction to investigate, hear, or 
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pass on charges of alleged miscon¬ 
duct of a member of the order or to 
expel such member or deprive her of 
the rights and privileges of member¬ 
ship or power to discipline her, but 
such duty and authority are vested 
solely in the local chapter of which 
the alleged wrongdoer is a member, 
such charges presented before the 
grand chapter are not protected as 
privileged communications.—^Fisher 
V. Myers, supra. 

54. Mo.—^Landis v. Campbell, 79 Mo. 
433. 49 Am.R. 239. 

55. Ga.—^Etchison v. Pergerson, 15 
S.E. 680, 38 Ga. 620. 

36 C.J. p 1271 note 42. 

66. Ind.—Coombs v. Rose, 8 Blackf. 
155. 

57. N.T.—^Moyle v. Franz, 46 K.T.S. 
2d 667, 267 App.Div. 423, affirmed 
59 N.E.2d 437, 293 N.T. 842. 

58. Kan.—^Redgate v. Roush, 59 P. 
1050, 61 Kan. 480, 48 li.R.A. 236. 

j^ich.—^Van Vliet v. Vander Naald, 
287 N.W. 564, 290 Mich, 365. 

59 . Kan.—Redgate v. Roush, 59 P. 
1050, 61 Kan. 480, 48 L.R.A. 236. 
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§ 119. - Reports of Mercantile Standing 

A person Is justified in giving hfs opinion In good 
faith of the integrity and good standing of a trades¬ 
man in answer to an inquiry concerning him, and, afc- 
cordingly, credit information furnished by one having 
an interest or duty therein, such as a mercantile agency 
or a member of a mutual protective association, to one 
having a corresponding interest or duty, is generally 
deemed qualifiedly privileged. 

A person is justified in giving his opinion in good 
faith of the integrity and good standing of a trades¬ 
man in answer to an inquiry concerning him.60 So 
information furnished on request to a creditor or to 
one applied to for credit concerning the financial 
standing of a debtor or applicant for credit,^ 1 or 
a communication between two parties concerning 
the credit of a third person when both parties have 
an interest in the subject matter of the communi¬ 
cation,is prima facie privileged; but a voluntary 
communication concerning the financial standing 
of a rival or competitor to one to whom no duty is 
owed is not privileged.®^ 

By mercaniile agency. While some cases appear 
to hold, without qualification, that the report of a 
mercantile agency to its patrons on the credit and 
financial standing of an individual or business con¬ 
cern is not a privileged communication,®^ it has 
generally been held that the principle that a com¬ 
munication which would otherwise be actionable is 
privileged if made in good faith on a matter in¬ 
volving an interest or duty of the party making 
it to a person having a corresponding interest or 
duty, applies to an agent or agency employed to 


procure information as to the solvency, credit, and 
standing of another, where the information is com¬ 
municated confidentially and in good faith to a 
principal having an interest in the subject matter.65 
A communication from a mercantile agency is priv¬ 
ileged only when made to one having an interest 
in the particular matter, however, and not when it 
is published in a report for general circulation 
among sub scribe rs,®^ or when the defamatory mat¬ 
ter is sent not only to subscribers, but also to oth- 
ers.®7 

By mutual protective association. The doctrine 
of qualified privilege has been applied to informa¬ 
tion furnished to members or subscribers by mutual 
protective associations.®® Membership in such an 
association does not afford an indefeasible immuni¬ 
ty from liability for libel, however,®® and, where 
the association is formed not for the purpose of 
keeping its subscribers informed as to the credit 
and standing of the parties with whom they deal, 
but of blacklisting delinquent debtors in order to 
compel the payment of debts already due, publica¬ 
tions made in furtherance of such a purpose are not 
privileged.*^® In order to show privilege in report¬ 
ing a customer's dehnquency to a credit bureau, 
reasonable or probable cause for asserting an in¬ 
debtedness must be proved,7l and a member is 
charged with the duty to exercise great care in re¬ 
porting a name for a delinquent debtors' list '^2 
Answers to inquiries of other members are deemed 
to be made on a proper occasion.*^® 


60. Pa.—Hartman Co. v. Hyman 
<& Lieberman, 6 Pa.Dist. & Co. 187, 
affirmed Hartman Co. v. Hjman, S7 
Pa.Super. 358, affirmed J. Hartman 
& Co. V. Hyman, 134 A. 486, 287 
Pa, 78, 48 A.L.R. 567. 

36 C.J. p 1266 note 75. 

61. Pa.—J. Hartman Co. v. Hyman 
& liieberman, 6 Pa.Dist. & Co. 187, 
affirmed Hartman Co. v. Hyman, 
87 Pa.Super. 358, affirmed J. Hart¬ 
man & Co. V. Hyman, 134 A. 486, 
287 Pa. 78, 48 A.L. R. 567. 

36 C.J- p 1266 note 76. 

62. Tex.—Southern Surety Co. v. 
Davis, Civ.App., 296 S.W. 616. 

36 C,J. p 1266 note 77. 

63. Colo.—^Kobey v. Eddy, 121 P. 
948, 21 ColoApp. 140. 

Wis.—Brown v. Vannaman, 55 N.W. 

183. 85 Wis. 451, 39 Am.S.R. 860. 
36 C.J. p 1266 note 78. 

64. Idaho.—Pacific Packing Co. v. 
Bradstreet Co.. 139 P. 1007, 25 Ida¬ 
ho 696. 51 L.R.A.,N.S., 893, Ann. 
Cas.l9l6D 761. 

36 C.J. P 1266 note 79. 

65w Mass.—Colby Haberdashers v, j 


Bradstreet Co., 166 3Sr.E. 550. 267 
Mass. 166. 

36 C.J. p 1267 note 81. 

Duty or interest and belief in ex¬ 
istence thereof generally see su¬ 
pra § 91. 

Particular communication held not 
privileged 

Mercantile agency's publication of 
; false statement that principal stock- 
I holder of retail drug company was 
“slow pay’* was held, not privileged, 
as limited to creditors or those spe¬ 
cifically inquiring of defendant, al¬ 
though made in good faith.—R. G. 
Dun & Co. V. Shipp, CiV.App., 60 6. 
W.2d 502, modified on other grounds 
91 S.W.2d 330, 127 Tex. 80. 

66- Mich.—Corpus Juris quoted in 
Hanschke v. Merchants* Credit Bu¬ 
reau, 239 N.W. 318, 319, 256 Mich. 
272. 

36 C.J..P 1267 note 82. 

67. Mich.—Hanschke v. Merchants’ 
Credit Bureau, 239 N.W. 318, 256 
Mich. 272. 

68. Ky.—Ctorpus Juris quoted in 
Ideal Motor Co. v. Warfield, 277 
S.W, 862, 864, 211 Ky. 576. 

Pa —Corpus Juris quoted in J. Hart¬ 
man Co. V. Hyman & Dieberman, 6 
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f Pa.Dist. & Co. 187, 191, affirmed 
Hartman Co. v. Hyman, 87 Pa. 
Super. 358, affirmed J. Hartman 
& Co. y. Hyman, 134 A. 486, 287 Pa. 
78, 48 A.L.R. 667. 

36 C.X p 1267 note 83. 

68. Pa.—^Diamond v. Krasnow, 7 A 
2d 66, 136 Pa.Super. 68. 

70. Ky.—Corpus Juris quoted in 
Ideal Motor Co. v, Warfield, 277 
S.W. 862, 864, 211 Ky. 576. 

Pa.—^Diamond v. Krasnow, 7 A.2d 65, 
136 Pa.Super. 68—Corpus Juris 
quoted in j. Hartman Co. v. Hy¬ 
man & Lieberman, 6 Pa.Dist. & Co. 
187, 191, affirmed Hartman Co. v. 
Hyman, 87 Pa.Super. 358, affirmed 
J. Hartman & Co. v. Hyman, 134 
A. 486, 287 Pa. 78, 48 A.L.R. 567. 
36 C.J. p 1267 note 84. 

71. Pa,—J. Hartman & Co. v, Hy¬ 
man, 134 A 486, 287 Pa. 78, 48 AL. 
R. 587. 

72. Pa.—^J. Hartman & Co. v, Hy¬ 
man, 134 A. 486, 287 Pa. 78, 48 AL. 
R. 567. 

73. Pa.—Hartman Co. v. Hyman, 87 
Pa.Super. 358, affirmed J. Hartman 
& Co. V. Hyman, 134 A 486, 287 
Pa. 78, 48 AL.R. 567. 
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§ 120. - Between Relatives; to Relative 

of Plaintiff 

Communications made between relatives or to the 
relatives of a party defamed, in the discharge of a 
social, moral, or legal duty, are qualifiedly privileged. 

Communications made between relatives for the 
protection of, or in furtherance of, their common 


interests are conditionally privileged.^"* A com¬ 
munication to the relatives of a party defamed, 
when made on request or in the discharge of a 
duty, social, moral, or legal, is qualifiedly privi- 
leged.75 The privilege under consideration, how¬ 
ever, is subject to the limitations imposed on quali¬ 
fiedly privileged communications.'^^ 


E. NEWSPAPERS AND NEWS, REPORTS OF OFFICIAL OR PUBLIC PROCEEDINGS, AND 

COIVIMENT OR CRITICISM 


§ 121. Newspapers and News 

a. In general 

b. Actionable character of publication 

c. Radio broadcasting 

a. In General 

Generally newspapers as such have no peculiar priv¬ 
ilege, but are liable for what they publish In the same 
manner as others. 

It is well settled that in the absence of a statute^^ 
newspapers as such have no peculiar privilege, 


but are liable for what they publish in the same 
manner as the rest of the community,’^® and this 
whether the publication is in the form of an item 
of newSj^O an advertisement,or correspondencei,^^ 

Defamatory matter published in good faith in 
the honest belief in its truth, if false, is not priv¬ 
ileged because published as a mere matter of 
news and it has been held no justification or ex¬ 
cuse that the newspaper published the article as a 
news item from an outside agency.84 However, 


74. Wash.—^Kimble v. Kimble, 44 P. 
866, 14 Wash. 369. 

86 C.J. P 1271 note 46. 

75. Ky.—Conner v. Taylor, 26 S.W. 
5d 561, 233 Ky. 706. 

Tex.—Corpus Juris (luoted in Flow¬ 
ers V. Smith, Civ.App., 80 S.W.2d 
392, 393. 

36 C.J. p 1271 note 47. 

Brother of schoolteacher, inquir- 
ingr of member of school board re¬ 
specting her conduct, had interest in 
subject—Ebaugh v. Miller, 274 P. 
251, 127 Kan. 464, rehearing denied 
275 P. 1090, 128 Kan. 3. 

Husband of plaintiff’s cousin in¬ 
quiring of member of board respect¬ 
ing plaintiff's conduct had interest 
in subject.—^Ebaugh v. Miller, supra. 

76. Tex.—Corpus Juris quoted in 
Flowers v. -Smith, Civ.App., 80 S. 
W.2d 392, 393. 

36 C.J. p 1271 note 48. 

Hot privileged 

Statement to mother, upon inquiry, 
that bill sent to daughter by defend¬ 
ant, seeking to collect it for estate 
of doctor, was for performing an 
abortion was held not qualifiedly 
privileged.—Miller v. Howe, 53 S.W. 
2d 938, 245 Ky. 568. 

77. Ky,—Corpus Juris quoted in 
Louisville Times Co. v. Lyttle, 77 
S.W.2d 432, 437, 257 Ky. 132. 

^^•“^orpus Juris cited in Kilgore v. 

Koen. 288 P. 19.2, 194, 133 Or. 1. 

36 C.J. p 1271 note 49. 

Beasonable ground for Innocent mo¬ 
tive 

It has been held that a statute 
providing that a communication is 
privileged when made by one who 
*iands in such relation to the per- 1 


son interested as to afford a reason¬ 
able ground for supposing the mo¬ 
tive for the communication innocent 
applies to newspaper publications.— 
Jones V. Express Pub. Co., 262 P. 78, 
87 CaLApp. 246. 

78. XJ.S.—^Browder v. Cook, E.C.Ida- 
ho, 59 F.Supp. 225. 

Ky.—Corpus Juris quoted in Louis¬ 
ville Times Co. v. Lyttle, 77 S.W. 
2d 432, 437, 257 Ky. 132. 

N.T.—Hoeppner v. Dunkirk Printing 
Co., 237 N.T.S. 123, 227 App.Div. 
130, affirmed in part 172 N.E. 139, 
254 N.T. 95, 72 A.L.R. 913. 

W.Va.—Swearingen v. Parkersburg 
Sentinel Co., 26 S.E.2d 209, 125 W. 
Va. 731. 

36 C.J. p 1271 note 50. 

Extension of privileged utterance 
The privilege attaching to an orig¬ 
inal utterance has been held not to 
protect a publisher against an ex¬ 
tension thereof which is of a libel¬ 
ous character.—Cassidy v. Gannett 
Co., 18 N.Y.S.2d 729. 173 Misc. 634. 

79. Ky.—Corpus Juris quoted in 
Louisville Times Co. v. Lyttle, 7? 
S.W.2d 432, 437, 257 Ky. 132. 

Neb.—Corpus Juris cited in Fitch v. 
Daily News Pub. Co., 217 N.W. 947, 
948, 116 Neb. 474, 59 A.L.R. 1056. 
Or.—Corpus Juris cited in. Kilgore v. 

Koen, 288 P. 192, 194, 133 Or. 1. 

36 C.J. p 1272 note 51. 

80. Ky.—Corpus Juris quoted in 
Louisville Times Co. v. Lyttle, 77 
«.W.2d 432, 437, 257 Ky. 132. 

Neb.—CJorpus Juris dted in Fitch v. 
Daily News Pub. Co., 217 N.W. 947, 
948, 116 Neb. 474, 59 A.L.R. 1056. 
36 C.J. p 1272 note 62. 

81. Ill.—Kulesza v. Alliance Print¬ 
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ers & Publishers, 47 N.E,2d 547, 
318 IlLApp. 231. 

Ky.—Corpus Juris quoted in Louis¬ 
ville Times Co, v. Lyttle, 77 S.W. 
2d 432, 437, 257 Ky. 132. 

Neb.—Corpus Juris cited in Fitch v. 
Daily News Pub. Co., 217 N.W. 947, 
948, 116 Neb. 474, 59 A.L.H, 1066. 

36 C.J. p 1272 note 63. 

82. Ky.—Corpus Juris quoted in 
Louisville Times Co. v. Lyttle, 77 
S.W.2d 432, 437, 257 Ky. 132. 

Neb.—Corpus JUrls cited in Fitch v. 
Daily News Pub. Co., 217 N.W. 947, 
948. 116 Neb. 474, 69 A.D.R. 1056. 
S.D.—Williams v. Black, 124 N.W. 
728, 24 S.D. 501. 

83- XJ.S.—^Dupont Engineering Co. v. 
Nashville Banner Pub. Co., D.C. 
Tenn., 13 P.2d 186. 

Ky.—Corpus Juris quoted in Louis¬ 
ville Times Co. v. Lyttle, 77 S.W. 
2d 432, 437, 257 Ky. 132. 

La.—Santana v. Item Co., 189 So. 
442, 192 La. 819. 

Neb.^—Corpus Juris cited in Pitch v. 
Dally News Pub. Co., 217 N.W. 947, 
948, 116 Neb. 474, 59 A.L.R. 1056. 
N.J.—^Lindsey v. Evening Journal 
Ass’n, 163 A. 245, 10 N.J.Misc. 
1275. 

N.C.—^Roth V. Greensboro News Co., 
6 S.E.2d 882, 217 N.C. 13. 

Va.—Corpus Juris cited in James v. 
Powell, 152 S.E. 539, 546, 154 Va, 
96. 

Wash.—Carey v. Hearst Publica¬ 
tions, 143 P.2d 857, 19 Wash.2d 655 
—^Hollenbeck v. Post-Intelligencer 
Co., 297 P. 793, 162 Wash. 14. 

36 C.J. p 1272 note 66. 

84. N.Y.—Szalay v. New York 
American, 4 N.Y.S.2d 620, 264 App, 
Div. 249- 
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matters of public interest and concern constitute 
news and may be printed by newspapers with im¬ 
punity when accurately stated.^® In this respect, a 
plea of truth, as justification for an alleged libel, 
need only be to that part of the defamatory matter 
which is of itself actionable.®^ Where one has been 
libeled so as to have the right to reply thereto, pub¬ 
lication of a reply has been held qualifiedly priv¬ 
ileged as to the newspaper publishing it®7 It has 
been held that privilege is unavailable as a defense, 
where the publication is made with actual malice.®® 

Headline^ title, or heading, A headline, title, or 
heading of a newspaper article may in itself be 
libelous®® although it is unsupported by the article 
following®® or although the body of the article is 
privileged.®! However, it has been held that the 
headline must be read in conjunction with the text, 
in determining its libelous character,®^ and the 
headline, title, or heading will be considered priv¬ 
ileged if it is merely a fair index of the matter 
contained in a truthful report.®® 

Comment and criticism. Ordinarily the right of 
a newspaper to comment or criticize with regard to 
public matters extends and is limited to that en¬ 
joyed by the public generally, as discussed infra 
§§ 123-129. It has been held that the proper place 
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for comment or criticism in periodicals is in their 
editorial columns.®^ 

Retraction or apology. In some jurisdictions im¬ 
munity from damages is granted to a newspaper for 
a libelous publication if, after retraction, it shows 
that the publication was made in good faith under 
a mistake of facts.®5 While a retraction need not 
be in any particular form or couched in any par¬ 
ticular language,®® it must be a full and fair cor¬ 
rection, apology, and retraction,®*^ which must 
clearly refer to, and admit the publishing of, the 
article complained of.®® Under some statutes an 
apology goes only to mitigate damages,®® and if 
plaintiff agrees to accept it in complete satisfac¬ 
tion it is an agreement without consideration.! An 
' apology, published after an action for libel has been 
instituted, has been held to be of no avail.2 

b. Actionable Character of Publication 

The libelous character of a newspaper article must 
be determined from the words used therein construed 
as a whole, and the article is not actionable unless the 
elements making It such are present In the article It¬ 
self, or are fairly to be inferred from the article and 
the circumstances surrounding Its publication. 

In determining whether or not a newspaper pub¬ 
lication is libelous, the words used in the article 
must be construed as a whole.® All the words con- 


Seputatioii of source immaterial 
The repetition of a libelous state¬ 
ment is not privileged or excused be¬ 
cause it was communicated to per¬ 
son making statement by an author¬ 
ity, such as reputable newsgathering 
association, having reputation for 
truth and accuracy.—Wood v. Con- 
sUtution Pub. Co., 1S4 6.B. 760, 57 
Ga.App. 123, affirmed Constitution 
Pub. Co. V. Wood, ’200 S.E. 131. 187 
Ga. 377. 

85. N.T.—^BriarclifC Lodge Hotel v. 
Citizen-Sentinel Publishers, 183 N, 
B, 193, 260 N.T. 106, reargument 
denied 185 N.B. 728, 261 N.Y, 537. 

Article held not Ubelous 
N.Y.—Briarcliff Lodge Hotel v. Citi¬ 
zen-Sentinel Publishe3rs, supra. 

86. H.Y.—^La Bocco v. Freedom of 
the Press Co., 43 K.Y.S.2d 66. 181 
Misc. 677. 

87. Or.—^Israel v. Portland News 
Pub. Co., 53 P.2d 529, 152 Or. 225, 
103 A.L.R. 470. 

88. Pa.—^Bausewine v. Norristown 
Herald. 41 A.2d 736, 351 Pa. 634, j 
certiorari denied 66 S.Ct. 29, 326 H. I 
S. 724, 90 L.Ed. 429. 

89. Neb.—^Fitch v. Daily News Pub¬ 
lishing Co., 217 N.W. 947, 116 Neb. 
474, 59 A.L.B, 1056. 

Tex.—^Express Pub. Co. v. Lancaster, 
Civ.App., 270 S.W. 229, modified on 
other grounds, Com.App., 2 S.W.2d 
833. 


Va.—^Norfolk Post Corporation v. 
Wright, 125 S.E. 656, 140 Va. 736, 
40 A,L.B. 579. 

90. Va.—Norfolk Post Corporation 
V. Wright, supra, 

91. Tex.—Express Pub. Co. v. Lan¬ 
caster, Civ.App., 270 S.W. 229, 
modified on other grounds. Com. 
App., 2 S.W.2d 833. 

98. N.Y.—Adle v. Herald Co., 36 N. 

I Y.S.2d 905. 

93. U.-S.—Gunder v. New York 
Times Co., D.C.N.Y., 37 PSupp. 
911, 

Neb.—^Fitch v. Dally News Pub. Co., 
217 N.W. 947, 116 Neb. 474, 59 A. 
L.B. 1056. 

N.Y.—^Paris v. New York Times Co., 
9 N.Y.S.2d 689. 170 Misc. 215, af¬ 
firmed 21 N.Y.S. 512, 259 App.Div. 
1007, reargument denied 23 N.Y.S. 
2d 479, 260 App.Div. 859—^Adle v. 
Herald Co., 36 N.Y.S.2d 905-— 
Weichbrodt v. New York Evening 
Journal, 11 N.Y.S.2d 112. 

Tenn,—^Black v. Nashville Banner 
Pub. Co., 141 S.W.2d 908, 24 Tenn. 
App. 137. 

36 C.J. p 1274 note 79 [al. 

94- Tenn,—^American Pub. Co. v. 
Gamble, 90 S.W. 1005, 115 Tenn. 
663. 

95. Minn.—Thorson v, Albert Lea 
Pub. Co.. 251 N.W. 177, 190 Miim. 
200, 90 A,L.R. 1169. 
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B^ef in truth of puhUcatiou does 
not constitute good faith, and there 
must be absence of negligenca— 
Thorson v. Albert Lea Pub. Co., su¬ 
pra. 

96. N.C.—^Roth V. Greensboro News 
Co., 6 S.E.2d 882. 217 N.C. 13. 

97. N.C.—^Roth ▼. Greensboro News 
Co., supra. 

Pailure to disapprove 

Where plalntifC demanded that 
newspaper, which had published li¬ 
belous article, publish a retraction 
and defendant newspaper sent plain¬ 
tiff copy of article making correc¬ 
tion, on information, and requested 
plaintiff to Inform defendant if ar¬ 
ticle did not meet plaintiff's approv¬ 
al, failure of plaintiff to disapprove 
article did not exculpate defendant. 
—^Roth V. Greensboro News Co., su¬ 
pra. 

98. N.C.—Roth V. Greensboro News 
Co., supra. 

99. Va.—^James v, Powell, 152 S.EL 
539, 154 Va. 96. 

1. Va.—James v. Powell, supra. 

2. Va.-^James v. Powell, supra. 

3. Cal.—^Emde v. San Joaquin Coun¬ 
ty Central Labor Council, 143 P.2d 
20, 23 Cal.2d 146, 15 A.L.R. 916. 

Mo.—^Hylsky v. Globe Democrat Pub. 

Co., 152 S.W.2d 119,^248 Mo. S3. 
Tex.—Southern Pub. Co. v. Foster, 
Com.App„ 53 S.W.2d 1014-—Allen v. 



LIBEL AND SLANDER 


§ 121 


53 C.J.S. 

tained in the article should he given their ordinary 
meaning as read and construed by people of or¬ 
dinary intelligence,4 and the publisher’s intent and 
the effect of the publication must be gathered from 
the words and the circumstances under which they 
were uttered^ A false newspaper article does not 
constitute actionable libel unless the elements mak¬ 
ing it such are present in the article itself, or are 
fairly to be inferred from the article and the cir¬ 
cumstances surrounding its publication, 6 and, where 
a particular publication cannot possibly bear a de¬ 
famatory meaning, it cannot be a foundation for an 
action for defamationJ If the article clearly ex¬ 
presses the elements constituting libel, it is action¬ 
able per se and conclusive on the publisher^ unless 
the words used, under the circumstances, are fairly 
capable of being understood in a special sense, ren¬ 


dering them not defamatory, and are so under¬ 
stood.^ However, if the injurious character of the 
words appears, not from their face in their usual 
and natural significance, but only in consequence 
of extrinsic facts, it has been held that they are not 
defamatory per se.^*^ 

In order to be libelous per se it is not essential 
that the words should involve an imputation of 
crime,^^ or otherwise impute the violation of some 
law, or moral turpitude, or immoral conduct,^^ and 
newspaper artides generally may be libelous and 
actionable per se if they tend to expose plaintiff to 
public hatred, contempt, ridicule, aversion, or dis¬ 
grace, and to induce an evil opinion of him in the 
minds of right-thinking persons, and to deprive him 
of their friendly intercourse and society.^s Pub¬ 
lications charging dishonesty or fraud,^'^ drunken- 


Houston Chronicle Pub. Co., Civ. 
App., 109 S.W.2d 1135, error dis¬ 
missed. 

Construction of language generally 
see supra §§ 9-11. 

4. U.S.—Cannon v. Bee N'ews Pub. 
Co., D.C.Neb .4 8 F.Supp. 154. 

Colo.—^Elnapp v. Post Printing & 
Publishing Co., 144 P.2d 981, 111 
Colo. 492. 

D.C.—Washington Times Co. v. 

Hines, 6 P.2d 641. 55 App.D.C. 326. 
m. —La Grange Press v. Citizen 
Publishing Co., 25,2 IlLApp. 482. 
Tex.—Southern Pub. Co. v. Foster, 
Com.App., 53 S.W.2d 1014. 

Where the charactexizatloii was 
not false, an article referring to 
plaintiff was held not libelous.— 
Chapman v. Gannett, 171 A. 397, 132 
Me. 389. 

5. Colo.—Knapp v. Post Printing & 
Publishing Co., 144 P.2d 9«1, 111 
Colo. 492. 

Intent that utterance be circulated 
Defamatory oral statement, by be¬ 
ing published later in newspaper, is 
not transmuted into libel merely be¬ 
cause uttered with intent that it 
should be widely circulated and pub¬ 
lished.—^Lewis V. Chemical Founda¬ 
tion, 251 N.Y.S. 296, 233 App.Div. 287. 

6. Colo.—^Knapp v. Post Printing & 
Publishing Co., 144 P.2d 981, 111 
Colo. 492. 

Words and acts actionable generally 
see supra §§ 4-73. 

7. Ky.—Taxpayers" League of Bell 
County V. Sun Pub. Co., 76 S.W.2d 
564, 256 Ky. 31. 

8. Colo.—^Knapp v. Post Printing & 
Publishing Co., 144 P.2d 981, 111 
Colo. 492. 

8. Colo.—^Knapp v. Post Printing & 
Publishing Co., supra. 

10. Cal.—Wilson v. Stockholders 

Pub. Co., 52 P.2d 913, 4 Cal.2d 7,24. 


Kan.—^Thompson v. Osawatomie Pub. 

Co?, 156 P.2d 506, 159 Kan. 562. 
Minn.—^Echternacht v. King, 259 K. 
W. 684, 194 Minn. 92. 

11. N.C.—^Plake v. Greensboro Kews 
Co., 195 S.E. 55, 212 N.C. 780. 

12. N.C.—^Plake v. Greensboro News 
Co., supra. 

13. Cal.—^Maher v. Devlin, 263 P. 
812, 203 Cal. 270. 

D.C.—^Thackrey v. Patterson, 157 P- 
2d 614. 

Fla.—Budd V. J. Y. Gooch Co., 27 So. 
2d 72—^Layne v. Tribune Co., 146 
So. 234, 108 Fla. 177, 86 A.L.R. 466. 
Me.—^Briola v. J. P. Bass Pub. Co., 
25 A.2d 489, 138 Me. 344. 

Md.—^Bowie v. Evening News, 129 A. 
797, 148 Md. 569. 

Mass.—^Hughes v. New England 
Newspaper Pub. Co., 43 N.E.2d 657, 
'312 Mass. 178. 

Mo.—Hylsky v. Globe Democrat Pub. 

Co., 152 S.W:2d 119, 348 Mo. 83. 
N.Y.—Spector v. News Syndicate Co., 
21 N.E.2d 185, 280 N.Y. 346—Syd¬ 
ney V. MacFadden Newspaper Pub. 
Corporation, 161 N.B. 209, 242 N. 
Y. 208, 44 A.L.R. 1419—Dali v. 
Time, Inc., '300 N.Y.S. 680, 252 App. 
Div. 636, affirmed 16 N.E.2d 297, 
‘278 N.Y. 635, reargument denied 17 
N.E.2d 138, 278 N.Y. 718. 

Okl.—Oklahoma Pub. Co.- v. Tucker, 
264 P. 975, 124 Okl. 202—Dusabek 
V. Martz, 249 P. 145, 121 Okl. 241, 
49 A.L.R. 253—Wiley v. Oklahoma 
Press Pub. Co., 233 P. 224, 106 Okl. 
52. 

Tex.—^Express Pub. Co. v. Southwell, 
Civ. App., 295 S.W. 180—Express 
Pub. Co. V. Lancaster, Civ.App,, 
270 S.W. .229, modified on other 
grounds. Com.App., 2 S.W.2d 833. 
Advextisement 

Ariz.—Central Arizona Light & Pow¬ 
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er Co. V. Akers, 46 P.2d 126, 45 
Ariz. 526. 

Number of readers affected 

In order to be libelous, newspaper 
article need not cause all readers to 
regard plaintiff with hatred or con¬ 
tempt.—^Morley v. Post Printing & 
Publishing Co.. 268 P. 540, 84 Colo. 
41. 

Reference to plaintiff 
Where the article printed pointed 
directly to plaintiff and the proof 
showed that the public or a large 
part of the public understood it to 
refer to him and it contained impu¬ 
tation which tended to exclude him 
from the comforts of society it was 
held to be libelous per se.—-Hartsell 
V. Depew, 10 TennJLpp. 141. 

14. U.S.—Pullman Standard Car 
Mfg. Co. V. Local Union No. 2928 
of United Steelworkers of Ameri¬ 
ca, C.C.A.I11., 152 P.2d 493—E. I. 
Du Pont de Nemours & Co. v. 
Nashville Banner Pub. Co., C.C.A. 
Tenn., 12 P.2d 231. 

D.C.—^Lane v. Washington Daily 
News, 85 P.2d 822, 66 App.D.a 245. 
Mass.—^Peck v, Wakefield Item Co., 
183 N.E. 70. 280 Mass. 451. 

N.Y.—^Woodhouse v. New York Eve¬ 
ning Post. 206 N.Y.S. 620, 211 App. 
Div. 75—^Brown v. New York Eve¬ 
ning Journal, 255 N.Y.S. 403, 143 
Misc. 199, affirmed 257 N.Y.S. 903, 
235 App.Div. 840—Shubert v. Va¬ 
riety, Inc., 219 N.Y.S. 233. 128 
Misc. 428. affirmed 224 N.Y.S. 913, 
221 App.Div. 856. 

Tex.—Express Pub. Co. v. Lancaster, 
Civ.App., 270 S.W. 229, affirmed. 
Com.App., 285 S.W. 810, and modi¬ 
fied on other grounds, CoimApp., 
2 S.W.2d 833. 

Advertisement 

Ariz.—Central Arizona Light & Pow¬ 
er Co. V. Akers, 46 P.2d 126, 45 
Ariz. 526, 
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ness,^5 falsehood,^® unchastity,or which tend to 
injure a person in his occupation, trade, business, or 
professionals have been held libelous per se. 

A defamatory publication, however, to be libelous 
per se, must be of such a nature that the court can 
presume as a matter of law that it will tend to dis¬ 
grace or degrade the person or hold him up to pub¬ 
lic hatred, contempt, or ridicule, or cause him to 
be shunned or avoided.^^ The publication of mere 
words of general abuse and vituperation, however 
opprobrious, ill-natured, or vexatious, are not libel¬ 
ous per se.2<) The fact that the article may be un¬ 
pleasant, and annoy or irk the subject thereof, 
or that it accuses one of being deficient in some 
quality which the law does not require him as a 
good citizen to possess,^2 or charges plaintiff with 
nothing that he might not have legally or properly 
done, is not, standing alone, sufficient to make it 
libelous per se. 

Death; obituary notice. It is not actionable per 
se to publish as a news item in a paper a false re¬ 


port of the death of a person.24 However, where 
the publication in a newspaper of the obituary no¬ 
tice of a woman, whose age was greatly exag¬ 
gerated, is false and malicious, the individual caus¬ 
ing the publication has been held liable.25 A libel¬ 
ous imputation that a living person has been found 
dead under disgraceful circumstances has been held 
actionable.2^ 

c. Radio Broadcasting 

It has been held that a broadcast of a radio script 
containing defamatory matter constitutes libel rather 
than slander. 

It has been held that a radio broadcast of a 
script containing defamatory matter constitutes li¬ 
bel rather than slander, 27 but extemporaneous in¬ 
terpolations, not in the script, if actionable as defa¬ 
mation, have been considered as slander.28 it has 
been intimated that the distinctions between libel 
and slander are inapplicable to radio broadcast- 
ing.25 


15- N.T.—Morrison v. News Syndi¬ 
cate Co.. 287 N.Y.S. 451, 247 App. 
Div. 397. 

Wash.—^Luna v. Seattle Times Co., 
59 P.2d 753, 186 Wash. 618, 105 A. 
L..B. 932. 

16. Iowa.—^McCuddin v. Dickinson, 
283 N.W. 886, 226 Iowa 304. 

17. Mass.—^Kling v. Northeastern 
Pub. Co., 2 N.E.2d 486, 294 Mass. 
369. 

N.Y.—^Farrington v. Star Co., 155 N. 

E. 906. 244 N.Y. 585. 

Articles held not to impute unchas¬ 
tity or immorality 
IJ.S.—Cannon v Bee News Pub. Co., 
D.C.Neb., 8 P.Supp, 154. 

Minn.—^Morey v. Barnes, 2 N.W.2d 
829, 212 Minn. 153. 

N.Y.—^Kimmerle v. New York Eve¬ 
ning Journal. 186 N.E. 217, 262 N. 
Y. 99—^Dodge v. Niagara Falls Ga¬ 
zette Pub. Co., 296 N.Y.S. 611, 251 
App.Div. 787, affirmed 13 N.E.2d 
466. 277 N.Y. 544. 

18- Mass.—Morgan v. Republican 
Pub. Co., 144 N.E. 221, 249 Mass. 
388. 

N.Y,—^New York Soc. for the Sup¬ 
pression of Vice V. McFadden Pub¬ 
lications, 221 N.Y.S. 563, 129 Misc. 
408, affirmed 226 N.Y.S. 870, 2.22 
App.I)iv. 739. 

Okl.—Oklahoma Pub. Co. v. Tucker, 
254 P. 975, 124 Okl. 202—Dusabek 
V. Martz, 249 P. 145, 121 Okl, 241, 
49 A.L..R. 253. 

Or.—^Mannix v. Portland Telegram, 
23 P,2d 13S, 144 Or. 172, 90 A.L.R. 
55. 

Tenn.—^Hartsell v. Depew, 10 Tenn. 
App* 141. 

Tex.—Express Pub. Co. v. Liancaster, 


Civ.App.. 270 S.W. 229, modified on 
other grounds, Com.App., 2 S.W.,2d 
833. 

16. D.C.—Sweeney v. Patterson, 128 
P.2d 457, 76 U.S.App.D.C. 23. cer¬ 
tiorari denied 63 S.Ct. 160, 317 U. 
-S. 678, 87 L.Ed. 544—Sullivan v. 
Meyer, 91 P.2d 301, 67 App.D.C. 
228. 

Kan.—Jerald v. Houston, 261 P, 851, 
124 Kan. 657. 

La.—Santana v. Item Co., 189 So. 
442, 192 La. 819. 

Mass.—^Peck v. Wakefield Item Co., 
183 N.E. 70, 280 Mass. 451. 

Mont.—Griffin v. Opinion Pub. Co., 
138 P.2d 580, 114 Mont. 502. 

Neb.—^Walker v. Bee-News Pub. Co., 
240 N.W. 579, 122 Neb. 511. 

Okl.—Wimmer v. Oklahoma Pub. Co., 
1 P.2d 671, 151 Okl. 123. 

Wis.—^Hoan v. Journal Co., 298 N.W. 
228, 238 Wis. 311, certiorari denied 
62 S.Ct. 187, 314 U.S. 683, 82 L.Ed. 
547, rehearing denied 62 S.Ct. 364, 
314 U.S. 715, 86 L.Ed. 569. 
Photograph 

N-C.—Flake v. Greensboro News Co., 
195 S.E. 55, 212 N.C. 780. 

Article held uot libelous per se 
U.S.—Sweeney v, Philadelphia Rec¬ 
ord Co., C.C.APa., 126 P.2d 53. 

20- Neb.—^Dalton v. Woodward, 280 
N.W. 216, 134 Neb. 915. 

21. U.S.—Cannon v. Bee News Pub. 
Co., D.C,Neb., 8 F.Supp. 154. 

22. Wash.—^Urban v, Helmick. 45 P. 
747, 15 Wash. 155. 

23. Mass.—Peck v. Wakefield Item 
Co., 183 N.E. 70, 280 Mass. 451. 

24. Mont.—^Lemmer v. Tribune, 148 
P. 338, 50 Mont. 559. 
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N.Y.—Cohen v. New York Times Co., 
138 N.Y.S. 206, 153 App.Div. 242. 

25. S.C.—^McBride v. Ellis, 43 S.C. 
Law 313. 

Liability of author: 

For publication in general see in¬ 
fra § 149. 

In case of republication or repeti¬ 
tion see supra § 84. 

26. N.Y.—Quinn v. Sim Printing & 
Publishing Co., 105 N.Y.S. 1092, 
55 Misc. 672, €Lffirmed 109 N.Y.S. 
1143, 125 App.Div. 900. 

27. Neb.—Sorensen v. Wood, 243 N. 
W. 82, 123 Neb. 348, 82 A.L.R. 1098. 
appeal dismissed KFAB Broad¬ 
casting Co. V. Sorenson, 54 S.Ct. 
209, 290 U.S. 699, 78 L.Ed. 627. 

N.Y.—Hartmann v. WincheU, 63 N.Y. 
S.2d 225, 187 Misc. 54, affirmed €6 
N.Y.S.2d 272, 271 App.Div. 777, af¬ 
firmed 73 N.E.2d 30. 296 N.Y. 296— 
Hryhoriliv (Grigorieff) v. Win- 
chell, 45 N.Y.S.2d 31, 180 Misc. 574. 
Defense of common carrier 

Defense of radio broadcasting sta¬ 
tion that it was common carrier 
within meaning of Interstate Com¬ 
merce Act was held not available in 
action against it for libel because 
of defamatory broadcast.—Sorensen 
V, Wood, 243 N.W. 82, 123 Neb. 348. 
82 A.L.R. 1098, appeal dismissed 
KFAB Broadcasting Co. v. Sorenson, 
54 S.Ct. 209, 290 U.S. 599, 78 L.Ed. 
527. 

28. N.Y.—^Locke v. Gibbons, 299 N. 
Y.S. 188, 164 Misc. 877, affirmed 2 
N.Y.S.2d 1015, 253 App.Div. 887. 

26. Or.—^Irwin v. Ashurst, 74 P.2d 
1127, 158 Or. 61. 

Pa,—Summit Hotel Co. v. National 
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§ 122. - Immaterial Inaccuracies 

The law requires only that the publication shall be 
substantially true to render a newspaper immune from 
libel, and mere inaccuracies, not materially affecting the 
purport of the article, have been held not to render 
the article actionable. 

It has been held that newspapers are not to be 
held to the exact facts or to the most minute de¬ 
tails of the transactions they publish,30 that what 
the law requires is that the publication shall be sub¬ 
stantially true,31 and that mere inaccuracies, not 
affecting materially the purport of the article, are 
immaterial.33 So it has been held that, where the 
publication complained of was published in good 
faith and with a belief that it was true, and the evi¬ 
dence shows it to be substantially proved, the de¬ 
fense is complete ;33 that is to say, if the publica¬ 
tion made goes no farther than to state the facts 
of the occurrence or the transaction, and the facts 
so stated turn out to be substantially proved, no 
ground will be given for the recovery of damages 
by one who feels himself aggrieved or injured by 

such publication.34 

Newspapers have no particular privilege, how¬ 
ever, as discussed supra § 121, and are required to 
exercise due care in gathering and publishing ac¬ 


counts of public happenings,although they are 
not held to the same high degree of care in repro¬ 
ducing outside press dispatches as they are in pub¬ 
lishing original items.3® 

§ 123. Reports of Official or Public Proceed¬ 
ings in General 

a. In general 

b. Extent and limits of privilege 

a. In (general 

Generally, fair and impartial reports of public or 
official proceedings are considered qualifiedly priv¬ 
ileged. 

As a general rule, fair and impartial reports of 
official or public proceedings are considered quali¬ 
fiedly privileged,37 as in the case of reports of ju¬ 
dicial, executive, or legislative, church or socie¬ 
ty, and, sometimes, other proceedings discussed in¬ 
fra §§ 126-129; and under some statutes publica¬ 
tion by a newspaper of a fair and true report of a 
public and official proceeding is absolutely privi- 
leged.33 The privilege of a report applies at most 
only to proceedings public in their nature, or where 
the proceedings concern the public,^3 but it has 


Broadcasting Co., 8 A.2d 302, 3‘36 
Pa. 182, 124 A.Li.R. 968. 

30. Pla.—^Layne v. Tribune Co., 146 
So. 234, 108 Pla. 177, 86 A.L.R. 
466. 

Ky.—^Plummer v. Commercial Trib¬ 
une Pub. Co., 270 S.W. 793, 208 Ky. 
210—State Journal Co. v. Redding, 

194 S.W. 301, 176 Ky. 388, Ann.Cas., 
1918C 332. 

Minn.—Stewart v. Minnesota Trib¬ 
une Co., 41 N.W. 457, 40 Minn. 101, 
12 Am.St.Rep. 696. 

Tex.— Corpus Juris QLUoted in Hous¬ 
ton Press Co. v. Smith, Civ.App., 
3 S.W. 2d 900, 907, error dismissed. 

31. Cal.— Corpus Juris cited In Mor- 
tensen v. Los Angeles Examiner, 
296 P. 927, 933, 112 Cal.App. 194. 

Kan.—Little v. Allen, 87 P.2d 610, 
149 Kan. 414. 

Ky.—^Plummer v. Commercial Trib¬ 
une Pub. Co., 270 S.W. 793, 208 Ky. 
2X0—State Journal Co. v. Redding, 
194 S.W. 301, 175 Ky. 388, Ann.Cas. 
19180 332. 

Tex.— Corpus Juris quoted in Hous¬ 
ton Press Co. v. Smith, Civ.App., 
3 SW.2d 900, 907, error dismissed. 
Mere exaggeiration will not sup¬ 
port a charge of “libel.’*—^Blramer v. 

News Syndicate Co., 20 lSr.T.S.2d 700, 

266 App.Div. 17, reversed on other 

grounds 32 N.E,2d 652, 284 N.T. 557. 

32. Cal.— Corpus Juris cited in Mor- j 

tensen v. Los Angeles Examiner, 
296 P. 927, 933, 112 Cal.App. 194. 1 


La.—^Leininger v. New Orleans Item 
Pub. Co., 101 So. 411. 156 La. 1044 
—^Addington v. Times Pub. Co., 70 
So. 784, 138 La. 731. 

Or.—Corpus Juris cited in Kilgore v. 

Koen, 288 P. 192, 194, 133 Or. 1. 
Tex.—Corpus Juris quoted in Hous¬ 
ton Press Co. v. Smith, Civ.App., 
3 S.W,2d 900, 907, error dismissed. 
Headlines 

Kan.—Little v. Allen, 87 P.2d 510, 
149 Kan. 414. 

33. Ky.—State Journal Co. v. Red¬ 
ding, 194 S.W. 301, 176 Ky. 388, 
Ann.Cas.l918C 332. 

36 C.J. p 1273 note 62. 

34. Ky.—State Journal Co. v. Red¬ 
ding, supra. 

35. Ky.—State Journal Co. v. Red¬ 
ding, supra. 

Md.— Corpus Juris quoted in Eve¬ 
ning News Co. V. Bowie, 141 A. 
416, 419, 164 Md. 604. 

36. Pla.—^Layne v. Tribune Co., 146 
So. 234, 108 Fla. 177, 86 A.L.R. 466. 

Zdbel by indorsement 

Mere reiteration in newspaper of 
actually false, but apparently au¬ 
thentic news dispatch, from general¬ 
ly recognized reliable source, does 
not, through publication alone, per 
se amount to actionable libel by in¬ 
dorsement, in the absence of show¬ 
ing of negligence, recklessness, or 
carelessness.—Layne v. Tribune Co„ 
supra. 

37. Mich.—Sherwood v. Evening 
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News Ass’n, 239 N.W. 305, 266 
Mich. 318. 

Public meeting 

Newspaper may publish accounts 
of public meeting, provided publica¬ 
tion does not contain charges or 
statements which are false and ma¬ 
licious or which impute to another 
commission of crime or acts bring¬ 
ing him into contempt or ridicule or 
causing public hatred or injuring 
him in his business.—Jackson v. 
Record Pub. Co., 178 S.E. 833, 175 
S.C. 211. 

33. N.T.—^Farrell v. New Tork Eve¬ 
ning Post, 3 N.Y.S.2d 1018, 167 
Misc. 412. 

Publication outside the state 

A statute exempting reporters, ed¬ 
itors, or proprietors of newspapers 
from liability for reporting any pub¬ 
lic and official proceeding can confer 
no immunity for publication outside 
the state.—^Murray v. Brancato, 48 
N.E.2d 257. 290 N.T. 52, 146 A.L,R. 
906. 

39- Mass.—^Kamball v. Post Pub. 
Co., 85 N.E. 103, 199 Mass. 248. 19 
L.R.A.,N.S., 862. 127 Am.S.R. 492. 
“Public,” as used in statute mak¬ 
ing fair and true report of public 
and official proceedings absolutely 
privileged, does not imply publicity 
in open hearings, but means of gen¬ 
eral interest or concern.—^Farrell v. 
New Tork Evening Post, 3 N.T.S.2d 
1018, 167 Misc. 412. 
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arable part.^S It must not give undue prominence 
to inculpatory facts,^^ and depress or minify such 
facts as will explain or qualify the former,60 and 
must not omit material points in favor of the com¬ 
plaining party®^ or introduce extraneous matter of 
a nature injurious to him.®^ In short, the report 
must be characterized by fair-mindedness, honesty, 
and accuracy.®^ Where the proceedings last more 
than one day, a publication every morning of the 
proceedings of the previous day is privileged if 
fair and accurate.®^ 

§ 124. Reports of Public Records and Docu¬ 
ments 

Reports of public records representing a fair and 
accurate account of the transcript thereof ordinarily 
are privileged. 

Ordinarily the ptiblication of public records to 
which everyone has a right of access is privileged.®® 
As a general rule, the privilege requires that the 
article be a fair and accurate account of transcript 
of the record;®® and, if one publishes an extract 
from a public document, he is responsible if he has 


not correctly extracted it, or if it has not been cor¬ 
rectly copied.®^ While it has been held that the 
incorrectness of the record does not necessarily de¬ 
stroy the privilege,®® it has also been held that the 
general right of inspection of public records does 
not enable one in every instance to publish such 
records without regard to the truth of defamatory 
matter contained in them.®^ 

§ 125. Reports of Particular Proceedings 

Matters relating to reports of particular proceed¬ 
ings are discussed infra §§ 126-129. 

Examine Pocket Parts for later cases. 

§ 126. -Executive and Legislative 

Generally It Is privileged to publish a fair, true, 
and impartial report of executive and legislative pro¬ 
ceedings and investigations, although the report con¬ 
tains false and defamatory matter. 

As a general rule it is privileged to publish the 
report of executive and legislative proceedings and 
investigations,*^® although the report contains false 
and defamatory matter,7l if it is accurate and 


SS, Fla.—Shiell v. Metropolis Co., 
i36 So. 537, 102 Fla. 794. 

Tenn.—^American Pub. Co. v. Gam¬ 
ble, 90 S.W. 1005, 116 Tenn. 663. 

59. Fla.—Shiell v. Metropolis Co., 
136 So. 537, 102 Fla, 794, 

Kan.— Corpus Juris guoted in. Stone 
V. Hutchinson Daily News, 266 P. 
78, 80, 125 Kan. 715, 68 A,L.R, 718. 

Tenn.—American Pub. Co. v. Gamble, 
90 S.W. 1005, 116 Tenn, 663. 

60. Fla.—Shiell v. Metropolis Co., 
136 So. 537, 102 Fla. 794. 

Kan.— Corpus Juris guoted in Stone 
V. Hutchinson Daily News, 266 P. 
78, «0, 125 Kan. 715, 58 A.L.R. 718. 

Tenn.—American Pub. Co. v. Gam¬ 
ble, 90 S.W. 1005, 116 Tenn. 663. 

61. Fla.—Shiell v. Metropolis Co., 
136 So. 537. 102 Fla. 794. 

Kan.-iCorpus juris guoted In Stone 
V. Hutchinson Daily News, 266 P. 
78, 80, 125 Kan. 715, 58 A.L.R. 718. 

Tenn—^American Pub. Co. v. Gamble, 
90 S.W. 1005, 115 Tenn. 663. 

62. Fla.—Shiell v. Metropolis Co., 
136 So. 537, 102 Fla. 794. 

Tenn.—^American Pub. Co. v. Gamble, 
90 S.W. 1005, 115 Tenn. 663. 

63. Fla.—Shiell v. Metropolis Co.,. 
136 So. 637, 102 Fla. 794. 

Kan.— Corpus J’uris guoted in Stone 
V. Hutchinson Daily News, 266 P. 
78, 80, 125 Kan. 715, 58 A.L.R. 718. 

Tenn.—American Pub. Co. v. Gamble, 
90 S.W. 1005, 115 Tenn. 663. 

64. Mo.—^Brown v. Globe Printing 
Co., 112 S.W. 462, 213 Mo. 611, 127 
Am.S.R. 627. 


65. XJ.S.— Corpus Juris cited in 
Vaughan v. News Deader Co., C.C. 
A.Va., 105 F,2d 360, 362. 

Ala.—^Peinhardt t. West, 115 So. 80, 
22 Ala.App. ‘231, reversed on other 
grounds 115 So. 88, 217 Ala. 12, 
second certiorari denied 116 So. 
89, 217 Ala. 14. 

36 C.X p 1275 note 100. 

66. TT.S.—^Robinson v. Johnson, Mo., 
239 F. 671, 132 C.C.A, 605. 

36 C.J. p 1275 note 102. 

67. Ala.—^Peinhardt v. West, 115 So. 
80, 22 Ala.App. 231, reversed on 
other grounds 115 So. 88, 217 Ala. 
12, second certiorari denied 115 So. 
89, 217 Ala, 14. 

36 C.J. p 1275 note 103. 

68. Tex.—^Belo v. Lacy, Civ.App., 
Ill S.W. 215. 

No duty to determine correctness 
Newspaper publishing company 
which published report of a trial and 
judgment entered therein had no 
duty to go back of the judgment to 
determine the correctness thereof 
in order to avoid liability for libel 
for publishing the report.—Gross- 
man V, Globe-Democrat Pub. Co„ 
149 S.W.2d 362, 347 Mo. 869. 

69. Mass.—Sanford t. Boston Her¬ 
ald-Traveler Corp., 61 N.E.2d 6, 
318 Mass. 156. 

70. Ky.—^Begley v. Louisville 
Times Co., 115 S.W.2d 345, 272 Ky. 
S05. 

Tex. —Allen v. Houston Chronicle 
Pub. Co., Civ.App., 109 •S.W.2d 

1135, error dismissed. 

W.Va.—Swearingen v. Parkersburg 
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Sentinel Co., 26 S.B.2d 209, 12'5 
W.Va. 731. 

36 C.J. p 1278 note 47. 

Qualified privilege 

Mich.—Sherwood v. Evening News 
Ass*n, 239 N.W. 305, 256 Mich. 
318. 

N.D.—^McCurdy v. Hughes, 248 N.W. 
512, 63 N.D. 435. 

Absolute privilege conferred by 
statute 

(1) Under a statute so providing, 
absolute Immunity is conferred on 
reporters, editors, publishers, or 
proprietors of a newspaper with re¬ 
spect to the publication of a fair re¬ 
port of an executive or legislative 
proceeding.—^Farrell v. New Tork 
Evening Post, 3 N.T.S.2d 1018, 167 
Misc. 412—^Jacobs v. Herlands, 17 N. 

T. S.2d 711, affirmed 19 N.T.S.2d 770, 
259 App.Div. 823. 

(2) However, such statute has 
been held to confer no immunity 
for publication outside the state.— 
Murray v. Brancato, 43 N.E.2d 257, 
290 N.T. 52, 146 A.L.R. 906. 

federal Trade Commission is 
“public administrative board,” ajid 
its proceedings come within rule of 
privileged comment. 

U. S.—^Artloom Corporation v. Na¬ 
tional Better Business Bureau, D- 
C.N.Y,, 48 F.2d 897. 

N.T.—^Mack, Miller Candle Co. v. 
MacMillan Co., 269 N.T.S. 33, 239 
App.Div. 738, affirmed 196 N.E. 
167, 266 N.T. 489. 

71. Ky.—^Begley v. Louisville 
Times Co., 115 S.W.2d 346, 272 Ky. 
805. 
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complete'^2 ^ fair abridgement of such proceed- 
mgs,73 and not made solely for the purpose of 
causing harm to the person defamed.^'* The privi¬ 
lege does not apply to reports that are not fair, 
true, and impartial^S 

The report of the official acts of the postmaster- 
general, if fair and without malice, is privileged,^® 
The publication of the opinion of the chief law offi¬ 
cer of the state with regard to an investigation un¬ 
der his jurisdiction is qualifiedly privileged but 
the publication of an interview with such officer 
concerning a matter of public interest must be fair 
and without malice in order to be qualifiedly priv- 
ileged,78 

Committees, Accounts of, and comments on, the 
reports of a committee of congress or of the leg¬ 
islature are privileged,7^ provided they are substan¬ 
tially accurate,SO and the comments are fair,si and 


the publication is made in good faith and without 
actual malice.S2 It has been held that where a 
statement does not purport to be an account of the 
proceedings before a committee, such statement is 

not privilegecLS3 

§ 127. -Judicial Proceedings 

a. In general 

b. Preliminary or ex parte proceedings 
a. In General 

Generally a full, fair, accurate, and Impartial re¬ 
port of a judicial proceeding is qualifiedly privileged. 

The recognition of the right to publish proceed¬ 
ings of the courts of justice is of modem growth.S4 
Both at common law and, in most jurisdictions, by 
force of statute a full, fair, accurate, and impartial 
report of a judicial proceeding is qualifiedly priv¬ 
ileged,S5 or such report of a judicial proceed- 


72. Ky.—Begley v. Louisville 
Times Co., supra, 

W.Va«—‘Swearingen v. Parkersburg 
Sentinel Co., 26 S.B.2d 209, 12o W. 
Va, 731. 

EoIargemeiLt of cbaiges 

Even if privilege available to one 
publishing reports of judicial pro¬ 
ceedings containing false, defama¬ 
tory statements extend to proceed¬ 
ings before executive department or 
officer, sucb privilege was not avail¬ 
able where newspaper article re¬ 
garding charges filed by file clerk of 
Federal Power Commission with 
acting chairman of commission, at¬ 
torney general, and president, 
against executive secretary of com¬ 
mission, greatly enlarged on and 
embellished file clerk's charges.— 
Washington Times Co. v. Bonner, 
86 F.2d 836, 66 App.D.C. 280, 110 A- 
UR. 393. 

75. Ky.—Begley v. Louisville 
Times Co., 115 S.W.2d 345, 272 Ky. 
805, 

74. Ky.—Begley v. Louisville 
Times Co., supra. 

75. N'.Y.—^Levey v. New York Eve¬ 
ning Journal, 260 N.Y.S. 654, 237 
App.Div. 255. 

Tex.—Bell Pub. Co. v. Garrett En¬ 
gineering Co., Civ.App., 146 S.W. 
2d 361, error dismissed. 

76- Mo.—^People’s U. S. Bank v. 
Goodwin, 128 S.W. 220, 148 Mo. 
App. 364. 

77. Mo.—Tilles v. Pulitzer Pub. Co., 
145 S.W. 1143, 241 Mo. 609. 

36 C.J. p 1278 note 49. 

78; Mo.—Tilles v, Pulitzer Pub. Co., 
supra. 

78. U.S,—Cresson v. Louisville 

Courier-Journal, C.C.A.Ky., 299 F. 
487. 


Pa.—Cresson v. North American 
Co., 124 A. 495, 280 Pa, 373. 

36 C.J. p 1278 note 51. 

80. tr.S.—Cresson v. Louisville 
Courier-Journal, C.C.A.Ky., 299 F. 
487—Cresson v. Bispatch Printing 
Co., D.C.Minn., 291 F. 632. 

Pa.—Cresson v. North American Co., 
124 A. 495, 280 Pa. 373. 

81. U;S.—Cresson v. (Louisville 
Courier-Journal, C.C.A.Ky., 299 F. 
487—Cresson v. Dispatch Printing 
Co., D.C.Minn., ,291 F. 632. 

Pa.—Cresson v. North American Co., 
124 A. 495, 2’80 Pa. 373. 

82. U.S.—Cresson v. Louisville 
Courier-Journal, C.C.A.Ky., 299 F, 
487—Cresson v. Dispatch Printing 
Co., D.C.Minn., 291 F. 632. 

I 85- Mass.—^Bander v. Metro’politan 

I Life Ins. Co., 47 N.E.2d 595, 313 
Mass. 337. 

84. Md.—^McBee v. B^ilton, 47 Md. 
403, 28 Am.R, 465. 

36 C.J. p 1275 note 2. 

85. Cal.—Glenn v. Gibson, App., 171 
P.2d 118—^Mortensen v. Los An¬ 
geles Examiner, 296 P. 927, 112 
CaLApp. 194. 

Del.—Gordon v. News-Journal Co., 
176 A. 657, 6 W.W.Harr. 396. 

D.C.—^De Savitsch v. Patterson, 1*59 
P.2d 15—Washington Times Co. v. 
Bonner, 86 F.2d 836, 66 App.D.C. 
280, 110 A.L.R. 393. 

Fla.—Shiell v. Metropolis Co., 136 
So. 537, 102 Fla. 794. 

Ill-—^Kantor v. Dziennik Zjednocze- 
nia Pub, Co.. 15 N.E.2d 31. 295 Ill. 
App. 412. 

Kan,—Little v. Allen, 37 P.2d 510, 
149 Kan. 414. 

Ky.—Begley v. Louisville Times Co., 
115 S.W.2d 345, 272 Ky. 805. 

Md.—^Evening News Co. v. Bowie, 
141 A. 416, 154 Md. 604. 
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Mich.—^Bowerman v. Detroit Free 
Press, 283 N.W. 642, 287 Mich. 
443, 120 A.L.R. 1230—"^forpTis Jnris 
cited in Sherwood v. Evening 
News Ass'n, 239 N.W. 305, 306, 
256 Mich. 318. 

Mo.—Corpus Juris cited in Gross- 
man V. Globe-Democrat Pub. Co., 
149 S.W.2d 362, 365. 347 Mo. 369 
—^Warren v. Pulitzer Pub. Qo., 78 
S.W.2d 404, 336 Mo. 184. 

N.Y.—^Naegele v. MacFadden Publi¬ 
cations, 292 N.Y.S. 851, 161 Misc. 
684—Smith v, Buffalo Times, 209 
N.Y.’S. 225, 124 Misc. *495, affirmed 
209 N.Y.S. 921, 214 App.Div. 759. 
Or.—Corpus Juris cited in Mannix 
V. Portland Telegram, 23 P.2d 138, 
142, 144 Or. 172. 90 A.L.R. 55— 
Corpus Juris cited in Kilgore v. 

I Koen, 288 P. 192, 194, 133 Or. 1. 
Tenn.—^Black v. Nashville Banner 
Pub. Co., 141 S.W.2d 908, 24 Tenn. 
App. 137. 

Vt.—^Lancour v. Herald & Globe 
Ass'n, 17 A.2d 253, 111 Vt. 371, 
132 A.L.R. 486. 

Va,—James v. Powell, 152 S.E. 539, 
154 Va. 96. 

36 C.J. p 1275 notes 3-^. 

Zf report of divorce proceeding 

was truthful, in that It simply stat¬ 
ed that person referred to had been 
designated as **co-respondent," stat¬ 
utory privilege against liability for 
libel in publishing report of judi¬ 
cial proceeding applied.—^Mortensen 
v. Los Angeles Examiner, 298 P. 
927. 112 CaLApp. 194. 

Lapse of time between trial of 
lawsuit and publication of report 
thereof is some evidence on ques¬ 
tion whether publication of article 
was intended as report or as story, 
although such lapse of time would 
not affect privilege as matter of 
law.—^Naegle v.- MacFadden Publi- 
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ing is absolutely privileged,*® although the re¬ 
port contains matters that would otherwise be de¬ 
famatory and actionable,*7 unless the court has it¬ 
self prohibited the publication, or the subject matter 
of the trial or proceeding is unfit for publication,** 
and no action will lie therefor except on proof of 
malice in making it.** A “judicial proceeding” 
within this rule is any proceeding wherein judicial 
action is invoked and taken,*® whether the pro¬ 
ceeding is civil or criminal.*^ The privilege to re¬ 


port a judicial proceeding does not extend to mere 
private investigations by officers or the public au¬ 
thorities.** 

The publication, to be privileged, must contain 
only that which happened in the due course of the 
proceedings,** and any matter added thereto by the 
publisher defamatory of plaintiff is not privileged.** 
The report must present fully, fairly, and accurately 
an impartial account of the proceedings.*® Al¬ 
though it must be accurate,*® at least with regard to 


cations. 292 N.T.S. 851, 161 Miso. 684 
—Van Arsdale v. Time, Inc., 35 N. 
Y.S.2d 951, affirmed 39 N.Y.S.2d 413, 
265 App.Div. 919. 

Effect of reversal 

The fact that opinion of interme¬ 
diate appellate court was reversed 
on disputed Question of proper ap¬ 
pellate procedure did not render its 
opinion non-existent so as to pre¬ 
vent magazine article referring to 
the opinion, from being a ‘‘fair and 
true report of a judicial proceeding” 
within meaning of the section of the 
civil practice act extending a privi¬ 
lege to such a report.—George v. 
Time, Inc., 19 N.T.S.2d 3’S5, 259 App. 
Div, 324, affirmed 39 N.E 2d 941, 287 
jSr.Y. 742. 

Eegal snfficiexiicy 

Truth and privilege of alleged li¬ 
belous publication reporting judicial 
proceeding are not measured by le- 
jgal sufficiency of charge made in 
the judicial proceeding.—^Mortensen 
V. Los Angeles Examiner, 296 P. 
927, 112 Cal.App. 194. 

S6. N.Y.—Kramer v. News Syndi¬ 
cate Co., 20 N.Y,S.2d 700, 260 App. 
Div. 17, reversed on other 
grounds 32 N.E,2d 552, 284 N.Y. 
557 —Farrell v. New York Evening 
Post, 3 N.Y.S.2d 1018, 167 Misc. 
412—Jacobs v. Herlands, 17 N.Y. 
S.2d 711, affirmed 19 N.Y.S.2d 770, 
259 App.Div. 823. 

Tex.—Caller Times Pub. Co. v. 
Chandler, 130 S.W.2d 853, 134 Tex. 
1—Allen V. Houston Chronicle 
Pub. Co., 109 S.W.2d 1135, error 
dismissed. 

HVis.—JLehner v. Berlin Pub. Co., 245 
N.W. 685, 209 Wis. 536. 

Judicial proceedings as absolutely 
privileged see supra § 104. 
Publication outside the state 

Statute exempting reporters, edi¬ 
tors or proprietors of newspapers 
from liability for reporting any ju¬ 
dicial proceeding, can confer no im¬ 
munity for publication outside the 
state.—Murray v. Brancato, 48 N.E, 
2d 257, 290 N.Y. 52, 146 A.L.R. 906. 
JTudicial error 

Newspaper men are not liable for 
publication of true and fair report 
of irrelevant and defamatory matter 
made part of court’s record through 
judicial error, even though others 


may be.—Williams v. Journal Co., ’ 
247 N.W. 435, 211 Wis. 362. 

87- D.C.—Washington Times CJo. v. 
Bonner, 86 E.2d 836, 66 APP.D.C. 
280, 111 A.L.R. 393. 

Ky.—Begley v. Louisville Times Co., 
115 S,W.2d '345. 272 Ky. 805. 

Mich.—Sherwood v. Evening News 
Ass’n, 239 N.W. 305, 256 Mich. 318. 
Vt.—Lancour v. Herald «& Globe 
Ass’n, 17 A.2d 2o3, 111 Vt. 371, 132 
AL.R. 486. 

36 C.J. p 1276 note 6. 

88. Pla—Shiell v. Metropolis Co., 
136 So. 537, 102 Fla. 794. 

36 C.J. p 1276 note 8. 

89. Del.—Gordon v. News-Journal 
Co., 176 A. 657, 6 W.W.Harr. 396. 

D.C.— OorpTLS Juris cited in Fletcher 

V. Evening Star Newspaper Co., 
114 F.2d 582, 585, 72 App.D.C. 303, 
certiorari denied 61 S.Ct. 732, 312 
XJ.S. 694, 85 L.Ed. 1130. 

Ill.—^ICantor v. Dziennik Zjednocze- 
nia Pub. Co.. 15 N.B.2d 31, 296 Ill. 
App. 412. 

Iowa.—Ballinger v. Democrat Co., 
212 N.W. 557, 203 Iowa 1095. 

Ky.—^Paducah Newspapers v. 
Bratcher, 118 S.W.2d 178, 274 Ky. 
220 . 

N.Y.—Oglesby v. Cranwell, 293 N. 

Y.S. 67, 250 App.Div. 720. 

N.D.—McCurdy v. Hughes, 248 N. 

W. 512, 63 N.D. 435. 

Or.—Ck>rpns Juris cited In Kilgore 

V. Koen, 2-SB P. 192, 195, 133 Or. 1. 
36 C.J. p 1276 note 9. 

90. Or.—^Mannix v. Portland Tele¬ 
gram, 23 P.2d 138, 144 Or. 172, 90 
A..L.R. 5o- 

In determining' the scope of the 
term “judicial proceedings” within 
purview of statute according a priv¬ 
ilege to fair and true reports, with¬ 
out malice, of such proceedings, a 
comparatively broad view of the 
Question is taken.—Glenn v. Gibson, 
CaLApp., 171 P.2d 118. 

91. Mo.—Brown v. Globe Printing 
Co., 112 S.W. 462, '213 Mo. 511, 127 
Am.S.R. 627. 

92. S.D.—^Williams v. Black, 124 N. 

W. 728, 24 S.D. 501. 

93. Mich.—^Bowerman v. Detroit 

Free Press, 283 N.W. €42, 287 

Mich, 443, 120 A-L.R. 1230. 
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Mo.—Warren v. Pulitzer Pub. Co.,* 
78 S.W.2d 404, 336 Mo. 184. 

Or.-—Mannix v. Portland Telegfam, 
23 P.2d 138, 144 Or. 172, 90 A.L.R. 
55. 

Tenn.—^Black v. Nashville Banner 
Pub. Co., 141 S.W.2d 908, 24 Tenn. 
App. 137. 

94. Mich.—Bowerman v. Detroit 
Free Press, 283 N.W, 642, 287 
Mich. 443, 120 AL.R. 1230. 

N.Y.—Smith v. Buffalo Times, 209 
N.Y.S. 225, 124 Misc. 495, affirmed 
209 N.Y.S. 921, 214 App.Div. 759. 

95. IDS. —Hubbard v. Associated 
Press, C.C.AS.C., 123 P.2d 864. 

Fla—Shiell 'V. Metropolis Co., 136 
So. 537, 102 Fla. 794. 

Ga—^Wood V. Constitution Pub. Co., 
194 S.E. 760, 57 GaApp. 123, af¬ 
firmed Constitution Pub. Co. v. 
Wood, 200 S.E. 131, 187 Ga. 377— 
Harrison v. Constitution Pub. Co., 
152 S.E. 131, 41 GaApp, 102. 

Iowa—^Ballinger v. Democrat Co., 
212 N.W. 557, 203 Iowa 1095. 

Neb.—^Fitch v. Daily News Pub. Co., 
217 N.W. 947, 116 Neb. 474, 59 A 
L.R. 1056. 

N.Y.—Schaffran v. Press Pub. Co., 
179 N.E. 387, 258 N.Y. 207—Corum 
V. Standard Magazines, 35 N.Y.S. 
2d 614, 264 App.Div. 377—^Naegele 
V. MacFadden Publications, 292 N. 
Y.S. 851, 161 Misc. 684—Smith v. 
Buffalo Times, 209 N.Y.S. 225, 124 
Misc. 495, affirmed 209 N.Y.S. 921, 
214 App.Div. 759. 

Or.—^Mannix v. Portland Telegram, 
23 P.2d 138, 144 Or. 172, 90 AD. 
R. ‘55. 

Tenn.—^Black v. Nashville Banner 
Pub. Co., 141 S.W.2d 908, 24 Tenn. 
App. 137. 

Tex.—^Bay v. Times Pub. Co., Com. 

App., 12 S.W.2d 165. 

Ya.—James v. Powell, 152 S.E. 539, 
154 Va 96—Times-Dispatch Pub. 
Co. V. Zoll, 139 S.E. 505, 148 Va 
850. 

Accuracy, fairness, and impartiality 
generally see supra § 12‘3 b (2). 

96. Cal,—^Maher v. Devlin, 263 P* 
812, 203 Cal. 270. 

Fla.—Shiell v. Metropolis Co„ 136 
So. 537, 102 Fla 794. ^ ^ , 

Mich.—^Bowerman V. Detroit Free 
Press. 283 N.W. 642, m 
443, 120 AL.R. 1230. 
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all material matters,^^ a substantially accurate re¬ 
port may be privileged^^s as mere inaccuracies not 
affecting materially the purport of the article are 
immaterial.9^ It is not necessary that the report 
be verbatim,1 and it may consist of an abridged or 
condensed statement,^ provided such statement is a 
fair one,S or it may consist of a full or abridged re¬ 
port continued from day to day.-^ The privilege 
does not extend to protect comments that are un¬ 
warranted by the facts shown at the proceeding;® 
and a report of anything said or done at the time 
and place of the proceeding which was not a part 


thereof,® or the publication of any statement by a 
newspaper made on its own authority and not pur¬ 
porting to be a report of a judicial proceeding,7 
is not privileged. 

Jurisdiction. If the proceeding relates to a mat¬ 
ter within the jurisdiction of the court, the report 
is privileged regardless of the question of how the 
jurisdiction was invoked or exercised^ or whether 
it had jurisdiction of the person.^ 

Police court. Fair and accurate reports of pro¬ 
ceedings in police courts have been held privi- 


Or.—^Mannix v. Portland Telegram, 
23 P.2d 138, 144 Or. 172, 90 A-li.K. 
>55. 

Tenn.—^Black v. Nashville Banner 
Pub. Co., 141 S.W.2d 908, 24 Tenn. 
App. 137. 

Honest mistake 

Privilege to report judicial pro¬ 
ceedings applies only to correct re¬ 
port even though inaccuracy is un¬ 
intentional and result of mistake al¬ 
though fact that inaccuracy is re¬ 
sult of honest mistake may possibly 
be shown in mitigation of damag¬ 
es.—Bowerman v. Detroit Free 
Press, 283 N.W. 642, 287 Mich. 443, 
120 A.D.R. 1230. 

97, Fla —Shiell v. Metropolis Co., 
136 So. 537, 102 Fla. 794. 

9S. U-S.—^Vaughan v. News (Leader 
Co., C.C.A.Va., 105 P.2d 360. 

Cal.—Mortensen v. Los Angeles Ex¬ 
aminer, 296 P. 927, 112 Cal.App, 
194. 

N.T.—Schachter v. News Syndicate 
Co., 59 N.Y.S.2d 693, 270 App.Div. 
378—George v. Time, Inc., 19 N. 
T.S.2d 385, 259 App.Div. 324, af¬ 
firmed 39 N.E 2d 941, 287 N.T. 742. 
Tex.—Ray v. Times Pub. Co., Com, 
App., 12 S.W.2d 165. 

Ya.—^James v. Powell, 152 S.E. 539, 
154 Va. 96. 

Sffeot of reversal 

Newspaper publication of court 
proceedings wherein it was stated 
that plaintiff had been finally ad¬ 
judged guilty of fraud in described 
suit was held privileged and not to 
support action for libel, where it 
appeared that everything said in 
publication was literally true, al¬ 
though on rehearing of described 
suit judgment of fraud against 
plaintiff had been reversed and the 
cause remanded.—Wick v. Express 
Pub. Oo„ Tex,Civ,App., 75 S.W.2d 
478. 

99. Cal.—^Mortensen v. Los Angeles 
Examiner, 296 P. 927, 112 Cal.App. 
194. 

1- U.S.—^Vaughan v. News Leader 
Co.. CC.AYa., 105 P.2d '360. 

Fla.—Shiell v. Metropolis Co., 136 
So. 537. 102 Fla. 794. 


Va.—James v. Powell, 152 S.E. -539, 
154 Va. 96. 

2. Mo.—Grossman v. Globe-Demo¬ 
crat Pub. Co., 149 S.W.2d 362, 347 
Mo. 869—Warren v. Pulitzer Pub. 
Co.. 78 S.W,2d 404, 336 Mo. 184. 
Neb.— Fitch v. Daily News Pub. Co, 
217 N.W. 947, 116 Neb. 474, 59 A. 
L.R. 1056. 

N.T.—Saenz v. New York Tribune, 
290 N.Y.S. 316, 160 Misc. 56o— 
Van Arsdale v. Time, Inc., 35 N. 
T.S.2d 951, affirmed 39 N.T.S.2d 
413, 265 App-Div. 919. 

Wis.—Lehner v. Berlin Pub. Co., 245 
N.W. 685, 209 Wis. 636. 

36 C.J. p 1274 note *84 [a]. 

The rephrasing of the legal text 
into lay language does not consti¬ 
tute a libel, where the language of 
the publication fetirly states the ef¬ 
fect or significance of the court’s 
decision.—Schachter v. News Syndi¬ 
cate Co., 59 N.Y.S.2d 693, 270 App. 
Div. 378. 

Headlines prefixed to a report of 
a judicial proceeding are privileged 
when they are a fair index of the 
matter contained in the report. 

XJ.’S.—Gunder v. New York Times 
Co., D.C.N.Y., 37 F.Supp. 911. 

N.T.—Campbell v. New York Eve¬ 
ning Post, 1-57 N.B. 153, 245 N.Y. 
320, 52 A.L.R. 1432—Weichbrodt 
V. New York Evening Journal, 11 
N.Y.S.2d 112. 

Tenn.—^Black v. Nashville Banner 
Pub. Co., 141 S.W.2d 908, 24 Tenn, 
App. 137. 

36 C.J. p 1274 note 79 [a]. 

Subheading 

N.Y.—Adle V. Herald Co., 36 N.Y.S. 
2d 905. 

3- Ky,—Begley v. Louisville 
Times Co., 11*5 S.W.2d 345, 272 Ky. 
805. 

Mo.—Warren v, Pulitzer Pub. Co., 
78 S.W.2d 404, 336 Mo. 184. 

4. Mo.—Grossman v. Globe-Demo¬ 
crat Pub. Co., 149 S.W.2d 362, 347 
Mo. 869. 

5. Ga—^Horton v. Georgian Co., 165 
S.E. 443, 175 Ga 261, conformed 
to 165 S.E. 450, 45 GaApp. 525— 
Augusta Chronicle Pub. Co. v. Ar- 
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rington, 157 S.E. 394, 42 GaApp. 
746. 

Ill.—Cook V. East Shore Newspa¬ 
pers, 64 N.E.2d 751, 327 HI.App. 
S59. 

Pa—^Bausewine v. Norristown Her¬ 
ald, 41 A.2d 736, 3*51 Pa 634, cer¬ 
tiorari denied 66 S.Ct. 29, 326 U.S. 
724, 90 L.Ed. 429—Boyer v. Pitt 
Pub. Co., 1*88 A, 203, 324 Pa 154. 
36 C.J. p 1274 note 79 [b]. 

Source of information 
I Burden is on newspaper, publish- 
; ing trial proceedings obtained from 
source other than record, to show 
that information published is same 
as disclosed by record.—Times-Dis- 
patch Pub. Co. v. Zoll, 139 S.E. 505, 
148 Va 850. 

e. N.Y.—May v. Syracuse Newspa¬ 
pers, 294 N.Y.S. 867, '260 App.Div. 
155. 

36 aj. p 1276 note 6 Eh]. 

7. Ga—Wood v. Constitution Pub. 
Co., 194 S.E. 760, 57 GaApp. 123, 
affirmed Constitution Pub. Co. v. 
Wood, 200 S.E. 131, 187 Ga 377. 

36 C J. p 1276 note 19 [a]. 

Beport of seizure and arrest 
A newspaper article stating that 
federal revenue agents had seized 
truck containing alcohol and had ar¬ 
rested a named person who was “al- 
legedly*' conveying the alcohol, and 
that such person was arraigned be¬ 
fore United States commissioner, 
since ostensibly published on au¬ 
thority of newspaper itself, was not 
privileged as fair and honest report 
of judicial proceedings.—Wood v. 
Constitution Pub. Co., 194 «S.E. 760, 
57 GaApp. 123, affirmed Constitution 
Pub. Co. V. Wood, 290 S.E. 131, 187 
Ga. 377. 

8. D.C.—Corpus Juris cited In 
Fletcher v. Evening Star Newspa¬ 
per Co., 114 F.2d 582, 586. 

N.Y.—^Lee v. Brooklyn Union Pub. 
Co., 103 N.E. 155, 209 N.Y. 245. 

9. D.C.—Corpus Juris cited in 

Fletcher v. Evening Star Newspa¬ 
per Co., 114 F.2d 582, 586. 

Or—Corpus Juris cited iu Ealgore v. 

Koen, 288 P. 192, 194, 133 Or. 1. 

36 C.J. p 1276 note 13. 
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leged,^® even though no legal record is kept of 
such proceedings.il 

Newspaper's, The basis on which the report of a 
judicial proceeding by a newspaper is considered 
privileged rests on a somewhat different ground 
than that which privileged communications between 
private persons rests ;12 no duty rests on the pub¬ 
lishers of a newspaper to report judicial proceed¬ 
ings,!^ and their interest in such matters is only 
that which all the rest of the community has,i^ but 
the privilege is accorded because of the public in¬ 
terest in whatever pertains to the proper adminis¬ 
tration of justice.l5 

Radio broadcasting. It has been held that the 
fundamental principles of the law of libel applica¬ 
ble to the publication of judicial proceedings by 
newspapers apply also to the broadcasting of such 
proceedings by radio stations.i^ Where the argu¬ 
ment by an attorney in a court proceeding is quali- 
fiedly privileged, it has been held that the publica¬ 
tion thereof by a radio station is likewise privi- 
leged.i7 

b. Preliminary or Ex Parte Proceedings 

(1) In general 

(2) Criminal proceedings 


(1) In General 

^ and substantial report of Judicial proceed¬ 
ings is privileged even if the proceedings are prelimi¬ 
nary or interlocutory or ex parte in their nature, if any 
Judicial action has been had thereon, 

A qualified privilege attaches to a fair and sub¬ 
stantial reportis of judicial proceedings even if they 
are preliminary or interlocutory or ex parte in their 
nature, if any judicial action has been had there- 
on.l5 Where the proceedings are such as will re¬ 
sult in a final decision being given, its report is priv¬ 
ileged, although it is published before the final de¬ 
cision is given,20 but the very terms of the rule 
imply that there must be a hearing of some kind.^i 

In order that the ex parte nature of the proceed¬ 
ing may not destroy the privilege, there must be at 
least as much of a public investigation as is implied 
in a submission to the judicial mind with a view 
to judicial action and it has been held that the 
publication of the contents of a petition or of other 
pleadings or papers filed in civil proceedings before 
trials or before any action has taken place on ‘such 
pleadings or papers by the court is not privileged.22 


10. Iowa.—^Flues v. New Nonpareil 
Co., 1'35 N.W, 1083, 155 Iowa 290, 
Ann.Cas.l91<5A 33. 

11. Iowa.—^Plues v. New Nonpareil 
Co., supra. 

Or.—Corpus 0*11x18 cited In Kilgrore v. 
Koen, 288 P. 192, 194, 133 Or. 1. 

12. Mass.—Sweet v. Post Pub. Co., 
102 N.E. 660, 215 Mass. 450, 47 L. 
R.A.,N.S., 240, AnnjCas.l914D 033. 

Privilege of newspapers generally 
see supra § 121. 

Distinctioii exists between rules of 
liability obtaining when alleged de¬ 
famatory words are published by 
parties, counsel, or witnesses in ju¬ 
dicial proceedings, and when pub¬ 
lished by newspaper in giving ac¬ 
count of judicial proceeding.—Shiell 
V. Metropolis Co., 136 So. 537, 102 
Fla. 794. 

13. Fla.—Shiell v. Metropolis Co., 
supra. 

Mass.—Sweet v. Post Pub. Co., 102 
N.E. 660, 215 Mass, 450, 4*7 L..R.A., 
N.S., 240, Ann.Cas.l914D o3'3. 

14. Fla.—iShiell v. Metropolis Co., 
136 So. 537. 102 Fla. 794. 

36 C.J. p 1276 note 19. 

15. Mass.—Sweet v. Post Pub. Co., 
102 N.E. 660, 215 Mass. 450, 47 L. 
Il.A.,N.S., 240, Ann.Cas.l914D 533. 

16. Or.—Irwin v. Ashurst, 74 P.2d 
1127, 158 Or.* 61. 

17. Or.—Irwin v. Ashurst, supra. 


18. Cal.—^Misao Yoshimura Kurata 
V. lios Angeles News Pub. Co., 40 
P.2d 520. 4 -CAl.App.2d 224.. 

Neb.—^Fitch v. Daily News Pub. Co., 
217 N.W, 947, 116 Neb. 474, 59 
AL.R, 1056. 

Substantial difference 
In determining whether newspa¬ 
per’s publication of report respect¬ 
ing filing of complaint constituted 
libel question is not whether differ¬ 
ence exists between published report I 
of what complaint charged, and ac¬ 
tual allegations, but whether differ¬ 
ence of suhstantial character exists, 
producing different effect.—^Misao 
Yoshimura Kurata v. (Los Angeles 
News Pub. Qo.. 40 P.2d 520, 4 Cal. 
App.2d 224. 

19. U.S.— CoxptLS Tiixls quoted in 
Vaughan v. News Deader Co., C. 
C,A.Va., 105 F.2d 360, 362. 

Ill.—Corpus Juris cited in Kantor 
V. Dziennik Zjednoczenia Pub. Co., 
15 N.E.2d 31, 35, 29o Ill.App. 412. 
Mass.—Thompson v. Boston Pub. 

Co., 189 N.E. 210, 285 Mass. *344. 
Neb.—Pitch v. Daily News Pub. Co., 
217 N.W. 947, 116 Neb. 474, 59 A. 
L.R. 1056. 

Or.—Corpus Juris cited in Kilgore v. 

Koen, 288 P. 192, 194, 133 Or. 1. 

Vt.—^Lancour v. Herald & Globe 
Ass’n, 17 A2d 253, 111 Vt. 371, 132 
AL.R. 486. 

36 C.J. p 1276 note 20. 
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sa Tex.—Wick v. Express Pub. Co., 
Civ.App.. 75 S.W.2d 47*8. . 

36 C.J. p 1276 note 21, 

21. Mo.—Brown v. Globe Printing 
Co., 112 S.W. 462, 213 Mo. 611, 127 
Am.S.R. 627—^Barber v. St. Douis 
Dispatch Co., 3 Mo.App. 377. 

22. Mo.—^Brown v. Globe Printing 
Co., 112 S.W. 462, 213 Mo. 611, 127 

I AmJS.R. 627—^Barber v. St. Louis 
Dispatch Co„ 3 Mo.App. 377. 

23. Mass.—Sanford v. Boston Her¬ 
ald-Traveler Corp., 61 N.B.2d 5, 
318 Mass. 156. 

36 C.J. p 1276 note 24. 

Deposition 

Deposition does not become part 
of “court proceeding’* within law of 
libel until it is transcribed, signed, 
and sealed by witness, transmitteo 
to clerk of court, and introduced in 
evidence.—Mannix v. Portland Tele¬ 
gram, 23 P.2d 138, 144 Or. 172, 30 
A.L.R, 55. 

Public records 

Publication in newspaper of Item 
reporting filing of action for aliena¬ 
tion of affections and the charges 
made in declaration filed therein be¬ 
fore any judicial action had been 
taken thereon was not privileged, 
although writ and declaration were 
“public records’' within statute de¬ 
fining such term for purpose of con¬ 
struction thereof when used in a 
statute.’—Sanford v. Boston Herald- 
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Thus it has been held that the contents of a bill 
in chancery,of a petition for disbarment,25 of a 
petition for divorce,25 or of a petition in a bastardy 
charge27 may not be published with immunity be¬ 
fore judicial action has been taken thereon. 

It has also been held, however, that the filing of 
a pleading is a public and official act in the course 
of judicial proceedings, and in the absence of mal¬ 
ice a fair, true, and impartial report thereof is 
privileged, whether or not judicially acted on.28 
The publication of a pleading before service there¬ 
of has been held not privileged,29 and the fact tliat 
the pleading is subsequently served is immaterial.^® 

(2) Criminal Proceedings 

(a) In general 

(b) Grand jury proceedings 

(a) In General 

Generally the reports of criminal proceedings are 
privileged, even though preliminary or ex parte in their 
nature, if any Judicial action has been had thereon, 
and a substantially true, accurate, and fair report Is 
sufficient. 

As a general rule the reports of criminal proceed¬ 
ings are privileged, even though preliminary or ex 


parte in their nature, if any judicial action has been 
had thereon^i and a substantially true, accurate, and 
fair report is all that is required.22 it has been 
held that the publisher of a report of an arrest has 
no duty to pass on the accuracy of the charge un¬ 
der which the arrest is made,23 and the fact of ar¬ 
rest on a specific charge may be published, regard¬ 
less of whether or not the person arrested commit¬ 
ted the crime charged.24 

In some jurisdictions, by force of statute, a fair 
and impartial report of the contents of an affidavit 
filed in a criminal case before a court of competent 
jurisdiction is privileged unless published malicious¬ 
ly ;25 and the validity of such a statute has been 
upheld.26 However, some cases hold that the pub¬ 
lication of papers filed with a police magistrate 
before he has acted thereon is not privileged.27 
This rule has been applied to purely ex parte pro¬ 
ceedings,2 8 as an affidavit made before a police 
magistrate, with a view to the arrest of the person 
thereby charged with crime.2® 

(b) Grand Jury Proceedings 

The investigation and report by the grand Jury con¬ 
stitute a judicial proceeding, and a bona fide, fair, 
and correct report thereof Is privileged. 


Traveler Oorp., 61 N.E.2d 5, 318 
Mass. 156. 

Statements not defamatory 

Principle that reports of matters 
pending- in court which have not 
been subject of judicial action are 
not privileged does not render ac¬ 
tionable public statements regard¬ 
ing legal proceedings not in their 
nature defamatory.—Peck v. Wake¬ 
field Item Co., 183 N.B. 70, 280 Mass. 
451. 

24. Tenn.—^American Pub. Co. v. 
Gamble, 90 S.W. 1005, 115 Tenn. 
663. 

25. Mass.—Cowley v. Pulsifer, 137 
Mass. 392, 50 Am.R. 31-8. 

N-D.—McCurdy v. Hughes, 248 N. 
W. 512, 63 N.D. 435. 

26. Mo.—Barber v. St. Xx>uis Dis¬ 
patch Co., 3 Mo.App. 377. 

27. Mich.—Park v. Detroit Pub. 
Co., 40 3Sr.W. 731, 72 Mich. 560, 16 
Am.S.R. 544, 1 L.R.A, 699. 

28. Cal.—^Misao Toshimura Kurata 
V, Los Angeles News Pub. Co., 40 
P.2d 520, 4 Cal.Aj)p.2d 224. 

Ky.—Paducah . Newspapers v. 
Bratcher, US S.W.2d 178, 274 Ky. 
220 . 

N.Y.—Campbell v. New York Eve¬ 
ning Post, 157 N.E. 153, 245 N.Y. 
320, ‘52 A.D.R. 1432—Siegel v. Sun 
Printing & Publishing Ass*n, 223 
N.Y.S. 549, 130 Misc, 18. 

S.C.—Lybrand v. State Co., 184 S.E. 
580, 179 S.a 208, 104'i-L.R. lll-S. 


29. N.Y.—^May v. Syracuse News¬ 
papers, 294 N.Y.S. 867, 250 App. 
Div. 155. 

sa N.Y.—^May y. Syracuse News¬ 
papers, supra, 

31. XJ.S.—Ck>xpiis Juris guoted in 
Vaughan v. News Leader Co., C. 
O.A.Va., 105 P.2d 360, 362. 

Mass.—^Thompson v. Boston Pub. 
Co., 189 N.E, 210, 285 Mass. 344— 
Thompson v. Globe Newspaper 
Co., 181 N.E. 249, 279 Mass. 176. 
Or.—Corpus Juris cited in Kilgore 
V. Koen, 288 P. 192, 194, 133 Or. 1. 
Va.—Corpus Juris gnoted in Times- 
Dispatch Pub. Co. v. Zoll, 139 S. 
E. '505, 607, 148 Va. 350. 

36 C.J. p 1277 note 29. 

Xssnance of rendition warrant 
While clerk of court issuing rendi¬ 
tion warrant does not necessarily 
become judicial ofllcer, he exercises 
judicial powers, and the proceeding 
is a judicial proceeding within law 
of privilege.—^Thompson v. Boston 
Pub. Co., 189 H-B. 210, 235 Mass. 
344. 

32. Mass.—Thompson v. Boston 
Pub. Co-, supra 

Defamatory impiitatlons 
Where newspaper report of ar¬ 
rest on rendition warrant recited 
that arrested person was charged 
with procuring larceny, statements 
as to methods by which larceny was 
accomplished did not constitute in¬ 
dependent defamatory imputations. 
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—Thompson v. Boston Pub. Co., su¬ 
pra 
Truth 

Plaintiff, in action for libel by 
newspaper report of plaintifTs ar¬ 
rest under larceny charge, was held 
not entitled to damages because re¬ 
port stated that plaintiff was ar¬ 
rested as fugitive from Justice, 
where statement was true.—Thomp¬ 
son v. Boston Pub. Co., supra 

33. Mass.—^Thompson y, Boston 
Pub. Co., supra 

34. Mass.—^Thompson y. Globe 
Newspaper Co., 181 N.E. 249, 279 
Mass. 176. 

35. Kan.—Stone y. Hutchinson 

Daily News, 266 F. 78, 125 Kan. 
71-5, 58 A.L.R. 718. 

Ohio.—^Heimlich y. Dispatch Print¬ 
ing Co., 17 Ohio N.P.,N.S., 161, af¬ 
firmed 27 O.C.A. 333, 6 Ohio App. 
394. 

36. Ohio.—^Heimlich ▼, ' Dispatch 

Printing Co., supra 

37. Ohio.—^Byers v. Meridian Print¬ 
ing Co., 95 N.E. 917, 84 Ohio St. 
408, 38 L.R,A.,N.S., 913. 

sa N.Y.-^Stanley v. Webb, 6 N.Y. 

Super. 21, 3 Code Rep. 79. 

Ohio.—Cincinnati Gazette Co. t. 
Timberlake, 10 Ohio St. 548. 78 
Am.D. 285. 

39. Ohio.—Cincinnati Gazette Co. y 
Timberlake, supra 
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It has been held that the investigation and re¬ 
port by the grand jury constitute a judicial proceed¬ 
ing, and a bona fide, fair, and correct report of it 
is privileged.^® Indeed such privilege may exist, 
although the grand jury’s report may stop short of 
indictment or impeachment,although libelous im¬ 
putations in a grand jury’s report on private citi¬ 
zens, or on public officers not touching their fitness 
for office or their fidelity to the public service, or 
the propriety of their official acts, are not properly 
matters of public interest and are not privileged.^^ 

The privilege does not attach at all until the 
report has been duly published by the grand jury 
itself in open court,'^^ but after such time the priv¬ 
ilege protects the publisher notwithstanding die 
grand jury report is subsequently stricken as un- 
authorized.44 The report must be not only fair and 
impartial, but it should be accurate, at least with 
regard to all material matters.^® A false defama¬ 
tory statement in a report of a grand jury pro¬ 
ceeding has been held not privileged, although made 
with reasonable cause to believe it to be true.47 
Thus it has been held that the publication in a news¬ 
paper that plaintiff has been indicted by a grand 
jury, when in fact he was not, is not privileged, 
however innocent may have been the mistake,^* and 


although the publisher exercised reasonable care 
and diligence in endeavoring to ascertain the facts 
before he published the report.4® 

§ 128. -Proceedings of Church or So¬ 

ciety 

A publication of a fair and accurate report of church 
or society proceedings containing defamatory matter may 
be privileged when made bona fide and without malice 
In the performance of some public or private duty. 

A publication of a report of church or society 
proceedings containing defamatory matter may be 
privileged when made without malice and in the 
performance of some public or private duty.50 xhe 
publication, however, must be a fair and accurate 
report of the proceedings, made bona fide and with¬ 
out malice.5i 

§ 129. - Other Proceedings 

Under some statutes It Is privileged to publish a 
fair, true, and impartial account of any official pro¬ 
ceeding authorized by law in the administration of the 
law. 

Under some statutes it is privileged to publish a 
fair, true, and impartial account of any official pro¬ 
ceeding authorized by law in the administration of 
the law.52 On the other hand, in the absence of 


40. Wis.—^Williams v. Journal Co., 
247 KW. 435, 211 Wis. 362. 

36 C.J. p 1277 note 37. 

41. Ala.—Parsons v. Agre-Herald 
Pub. Co., 61 So. 345, 181 Ala. 439 

36 C.J. p 1277 note 38. 

42. Ala.—Parsons v. Age-Herald 
Pub. Co., supra. 

36 C.J. p 1277 note 42, 

43. Ala.—Parsons v. Age-Herald 
Pub. Co., supra, 

44. Wis.—^Williams v. Journal Co., 
247 Isr.W. 435, 211 Wis. 362 . 

45. Mass.—Sweet v. Post Pub. Co., 
102 Isr.E. 660, 215 Mass. 450, 47 L. 
R.A,N S., 240, Ann.Cas.l914D 533. 

Wis.—^Williams v. Journal Co., 247 
N.W*. 435, 211 Wis. 362. 

43. Mass.—Sweet v. Post Pub. Co., 
102 N.'E. 660, 21*5 Mass. 450, 47 L. 
E.A.N'.S., 240, Ann.Cas.l914D 53'3. 

47. Mass.—Sweet v. Post Pub. Co., 
supra. 

48. Mass.—Sweet v. Post Pub. Co., 
supra. 

Tex.—Wortham-Carter Pub. Co. v. 
liittlepage, Civ.App., 223 S.W, 
1043. 

43. Mass.—Sweet v. Post Pub. Co., 
102 Isr.E. 660, 215 Mass, 450, 47 L. 
R.A,N.S., 240, Ann.Cas.l914D 533. 

60. Mo.—^Warren v. Pulitzer Pub. 
Co.. 78 S.W.2d 404, 336 Mo. 184. 

36 C.J, p 1278 note 64. 

Report of social affair as not privi¬ 
leged see supra § 123. 

53 O.J.S.^14 


Peatnre article 

Newspaper’s qualified privilege to 
publish account of charges made 
against minister before church tri¬ 
bunal was not lost by printing arti¬ 
cle as feature article in magazine 
section of paper, after matter was 
no longer “spot news” to be pub¬ 
lished on news pages.—Warren v. 
Pulitzer Pub. Co., supra. 

Tmth 

When qualified privilege applies 
to case where charges made by per¬ 
sons other than publisher are re¬ 
ported, publisher need not prove 
truth of charges, but only that it is 
true that they were made, and that 
account of them and trial on them 
was fair and accurate, in which case 
plaintiff must prove express malice 
in publishing them.—Warren v. Pul¬ 
itzer Pub. Co., supra. 

51. Mass.—Lothrop v. Adams, 133 

Mass. 471. -43 Am.R. 628. 

To prove express malice in pub¬ 
lication of account of charges 
against minister before church tri¬ 
bunal, in so far as publication was 
privileged, plaintiff must show that. 
publication was not made in good 
faith to give fair and impartial ac-: 
count of charges, trial, and result, 
since “malice” is presence of im¬ 
proper motive.—^Warren v. Pulitzer 
Pub. Co., 78 S.W.2d 404, 336 Mo. 
184. 

52. Tex.—Caller Times Pub. Co. v. 
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I Chandler, ISO S.W.2d 853, 184 Tex. 

I 1—Allen V. Houston Chronicle 
Pub. Co., Civ.App., 109 S.W.2d 
1135, error dismissed—^Lundberg 
V. Brownsville Herald Pub. Co., 
Civ.App., 66 S.W.2d 375. 

Qualified privilege 

Cal.—Kelly v. Daro, 118 P.2d 87, 47 
CaLApp.2d 418. 

Ky.—Begley v. Louisville Times Co., 
115 S.W.2d *345, 272 Ky. 80o. 

Mich.—Sherwood v. Evening News 
Ass’n, 239 N-W. 305, 256 Mich. 
318. 

Or.—^Ealgore v. Koen, 2i88 P. 192, 
133 Or. 1. 

Common-law role not changed 
Although a statute creates an ab¬ 
solute immunity with respect to 
publication of a fair report of a Ju¬ 
dicial, legislative or other public and 
official proceeding for reporters, edi¬ 
tors, publishers, or proprietors of a 
newspaper, it does not change com¬ 
mon-law rule that any one can make 
a Just and true report of an official 
proceeding if he does so without 
malice.—^Jacobs v. Herlands, 17 N. 
Y.S.2d 711, affirmed 19 N.Y.S.2d 770, 
259 App.Div. 823. 

Proceedings within privilege 

Under statutory provision that 
publication by newspaper of pro¬ 
ceedings authorized by law in the 
administration of law shall be 
deemed privileged, the word “au¬ 
thorized” does not mean that the 
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contrary statute, reports' made to police officers 
charging persons with crime,^3 reports made by 
police and detective officers to their superiors and 
subscribed in books kept for that purpose,®^ and 
proceedings before an insurance adjuster have been 
held not to be judicial proceedings within the mean¬ 
ing of the rule and the publication thereof is not 
privileged,55 However, it has been held that arti¬ 
cles that do not express the opinion of the pub¬ 
lisher, but merely relate the acts and theories of the 
officers, are qualifiedly privileged.®® 

A publication imputing a crime, based on an unre¬ 
liable police report, is not privileged,®*^ and the 
publisher of information given out by detectives, 
concerning an arrest, assumes the risk of its in¬ 
correctness.®® The publication of any statement 
by a newspaper made on its own authority and not 
purporting to be on information received from an 
arresting officer or police authority is not privi¬ 
leged under a statute which renders pri\dleged a 
truthful report of information received from an ar¬ 
resting officer or police authority.®® Also the re¬ 
port of an investigation of a detective character 
conducted by persons connected with the coroner’s 
office, and by members of the police force, is not 
privileged within the meaning of a statute making 
such reports of judicial or other public and official 
proceedings qualifiedly privileged in the absence of 
express malice.®® An accurate and impartial ac¬ 
count of proceedings of judges of a race track has 
been held privileged.®^ The publication of defam¬ 
atory statements in reporting the meeting of a pri¬ 
vate corporation, invested with no privilege and 


owing no special duties to the public, such meet¬ 
ing being for the stockholders alone and for pur¬ 
poses with which the public was in no way con¬ 
cerned, is not privileged.®^ 

City council. There is some conflict of author¬ 
ity as to whether the privilege extends to reports 
of town or city council. In some jurisdictions the 
question has been decided affirmatively;®® but in 
other jurisdictions a different rule is laid down 
where the report is not official but is published as 
an item of news.®^ 

Extradition. Although the proceedings in mat¬ 
ters of extradition are summary in their nature, 
they have been held to be of such a quasi-judicial 
character that a full, fair, and impartial report 
thereof is considered privileged,®® but the report 
must contain only that which happened in the 
course of the proceedings, and any matter added 
thereto by the publisher defamatory of plaintiff is 
not privileged,®® such as comments which are not 
warranted by the facts shown at the proceedings.®*^ 

School hoards. A full and fair report of the pro¬ 
ceedings of a school board has been held privi¬ 
leged,®® but the publication of any other matter 
added thereto by die publisher defamatory of plain¬ 
tiff is not privileged.®® 

§ 130. Comment and Criticism 

Comment or criticism, while of the highest Import¬ 
ance to the public welfare, ordinarily Is not made un¬ 
der a sense of duty, but usually Is voluntary. 

With respect to the law of defamation, comment 
or criticism, while of the highest importance to the 


■privilege includes all proceedings of 
an official which, he in his discretion 
may perform, but only proceedings 
required of official in performance 
of his duties, primary meaning of 
‘authorized” being to empower, or 
give a right to act.—Caller Times 
Pub. Co. V, Chandler, 130 •'S.W.2d 
S5S, 134 Tex. 1. 

53. Mich.—^Jastrzembski v. Marx- 
hausen, 7$ N.W. 9'35, 120 Mich. 
677. 

Vt.—^Dancour v. Herald & Globe 
Ass*n, 17 A.2d 253, 111 Vt. 371, 132 
A,L.E. 486. 

54. Vt.—^Lancour v. Herald & Globe 
Ass"n, supra, 

*36 O.J. p 1279 note 67. 

B5. La.—Cooke v. O'Malley, 33 So. 
377, 109 3S2. 

56. Or.—^Kilgore v. Keen, 2S8 P. 
192, 133 Or. 1. 

36 C.J. p 1279 note 67 [a]. 

57, Mo.—^Burrows v. Pulitzer Pub, 
Co., App., 255 S.W. 925. 

Tex.—^Express Pub. Co. v. Keeran, 


274 S.W, 335, reversed on other 
grounds, Com.App., 284 S.W. 913. 

58. Va.—Norfolk Post Corporation 

V. Wright, 125 S.E. 656, 140 Va. 
735. 40 A.L.R. 579. 

59. Ga.—Wood v. Constitution Pub. 
Co„ 194 S.E. 760, ‘57 Ga.App. 123, 
affirmed Constitution Pub. Co. v. 
Wood, 200 S.E. 131, 187 Ga. '377. 

SO. N.T.—^Nunnally v. Press Pub. 
Co., 96 N.Y.S. 1042, 110 App.Div. 
10 . 

61. La.—^Rabb v. Trevelyan, 47 So. 
455, 122 La. 174. 

62. Mass,—^KimbaU v. Post Pub. 
Co., 85 N.E. 103, 199 Mass. 248, 19 
L.R.A.,N.S., -862, 127 Am.'S.R. 492. 

36 C.J. p 1279 note 72. 

68. La.—^Leininger v. New Orleans 
Item Pub. Co., 101 So. 411, 156 La. 
1044. 

36 C.J. p 1278 note 55. 

64. Wis.—Buckstaff v. Hicks, 68 N. 

W. 403, 94 Wis. 34. 59 Am.S.R. 353. 
36 C.J. p 1278 note 56. 

65^ Mo.—^Brown v. 
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George Knapp & Co., 112 S.W. 474, 
213 Mo. 655—^Brown v. Globe 
Printing Co., 112 S.W. 462, 213 Mo. 
611, 127 Am.S.R. 627. 

68- Mo.—^Brown v. Publishers: 
George Knapp & Co., 112 S.W. 474, 
213 Mo. 6o5—Brown v. Globe 
Printing Co., 112 S.W. 462, 213 Mo. 
611, 127 Am.S.R. 627. 

67. Mo.—Brown v. Publishers: 
George Knapp & Co., 112 S.W. 
474, 213 Mo. 655—^Browh v. Globe 
Printing Co.. 112 •S.W. 462, 213 Mo. 
611, 127 Am.S.R. 627. 

68- N.T.—Cafferty v. Southern Tier 
Pub. Co., 173 N.T.S. 774, 186 App. 
Eiv. 136. 

Article held not a xreport of official 
proceeding 

N.T.—Linhart v. Bohemian Citizens 
Benevolent Soc. of Astoria, 10 N. 
T.S.2d 941. 

69- N.T.—CafCerty v. Southern Tier 
Pub. Co., 173 N.T.S. 774, 186 App 
Div. 136—^Vosbury v. Utica Daily 
Press Co., 172 N.T.S. 609, 105 
Misc. 134. 


Publishers: 
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public welfare,^® ordinarily is not made trader a 
sense of duty,'^l but usually is voluntaryj^ As a 
general rule, comment or criticism is not consid¬ 
ered as defamation, discussed supra § 1, and it dif¬ 
fers from the defense of privilege, discussed su¬ 
pra § 87. 

Definitions, ''Comment” is defined, lexically, as 
a remark or criticism; a note or observation in¬ 
tended to explain, illustrate, or criticize the mean¬ 
ing of a writing, book, etcJS "Criticism,” as ap¬ 
plicable in the law of defamation, is a censure of 
the conduct or character or utterances or official 
acts of the person criticized an expression of 
opinion on facts on which differences of opinion 
may ariseJ® 

§ 131. -Immunity or Privilege, and Ac¬ 

tionable Nature in General 

a. In general 

b. Subject matter 

a. In General 

Immunity is generally granted to the discussion of 


public affairs, and all acts and matters of a public na¬ 
ture may be published with fitting comments or stric¬ 
tures, provided the comment or criticism is reasonable 
and fair, and made with an honest purpose. 

The interests of society require that immunity 
should be granted to the discussion of public af¬ 
fairs and that all acts and matters of a public na¬ 
ture may be freely published with fitting comments 
or strictures.^® It has been held that fair comment 
on such matters is a right.77 The right to make 
fair comment on matters of public interest is en¬ 
joyed by individuals^^ as well as newspaper pub- 
lishers.79 On the other hand, newspapers have no 
particular privilege therein.^^^ 

While there are dicta to the effect that if the 
comment or criticism is true and made bona fide, 
immunity from civil liability therefor exists wheth¬ 
er it is reasonable or unreasonable,®^ it is generally 
held that the comment or criticism in order to re¬ 
ceive immunity from civil liability, or to be priv¬ 
ileged, must be reasonable and fair, and have been 
made with an honest purpose.®^ The criticism may 


70. Mo.—Link v. Hamlin, 193 S.W. 

587, '270 Mo. 319—^Cook v. Pulitzer 
Pub. Co., 145 S.W. 480, 241 Mo. 

326. 

71. Mo.—Link v. Hamlin, 193 -S.W. 

587, 270 Mo. 319—‘Cook v. Pulitzer 
Pub. Co., 145 S.W. 480, 241 Mo. 

326. 

72. Mo.—Link v. Hamlin, 19'3 S.W. 

587, 270 Mo, 319—Cook v. Pulitzer 
Pub. Co., 145 S.W. 480, 241 Mo. 

326. 

73. Webster. Int.B 

74. Mich.—^Belknap v. Ball, 47 N. 
W. 674, 83 Mich. 583, 588, 21 Am. 
SH. 622, 11 L.H.A. 72. 

Okl.—Oklahoma Pub. Co. v. Kendall, 
221 P. 762, 96 Okl. 194. 

75. KT.—^MacDonald v. Sun Print¬ 
ing, etc., Co., 92 N.Y.S. 37, 4*5 Misc. 
441. 

OkL—Oklahoma Pub. Co. v. Kendall, 
221 P. 762, 96 Okl- 194. 

Inferences and opinions see Infra § 
131. 

7S. U.S.—Sweeney v. Caller-Times 
Pub. Co., D.C.Tex., 41 P.Supp. 163. 
Cal —Bmde v. San Joaquin County 
Central Labor Council, 143 P.2d 
20, 23 Cal.2d 146, ISO AJL.B.. 916-— 
^SToral v. Hearst Publications, 104 
P.2d 860, 40 Cal.App.2d 348. 

D.C.—Washington Times Co. v. Bon¬ 
ner, 86 P.2d 836. 66 App.B.C. 28p, 
no A.L.R. 393. 

Ill.—Kulesza v. Chicago Daily News, 
35 N-.E.2d 517, 'Sll Ill.App. 117. 
La.—^K ennedy y. Item Co., 3 iSo.2d 
175, 197 La. 1050—^Naihaus v. Lou¬ 
isiana Weekly Pub. Co., 145 So. 
627, 176 La. 240. 


Mich.—^Hysko v. Polonia Pub. Co., 
215 N.W. -3, 239 Mich. 676. 

Mo.—Merriam v. Star-Chronicle 
Puh. Co., 74 ■S.W.2d 592, 385 Mo. 
937. 

N.J,—O^Regan v. Schermerhorn, 60 
A.2d 10, 25 N.J.Misc. 1. 

N.T,—Hoeppner v. Dunkirk Printing 
Co.. 172 N.E. 139, 254 N.T. 9'5, 72 
A.L.R. 913—^Theodor© v. Daily 
Mirror, 12 N.T.S.2d 74, 257 App. 
Div. 810, reversed on other 
grounds 26 N.B.2d 286, 282 N.T. 
346, 130 A.L.R. 853—Foley v. 

Press Puh. Co., 235 N.Y.S. 340, 226 
App.Div. 535, followed in Foley v. 
New York Evening Journal, 235 
N.YS. 357, 226 App.Div. 550—La 
Rocco V. Freedom of the Press 
Co., 4’3 N.T.S.2d '66, 181 Misc. 677 
—^Hall V. Binghamton Press Co., 
29 N.Y.S,2d 760, reversed on other 
grounds 33 N.Y.S.2d 840, 263 APP. 
Div. 403, affirmed 70 N.E.2d 537, 
296 N.Y. 714. 

Okl.—Holway v. World Pub. Co., 44 
P.2d 881, 171 Okl. 306. 

Tex.—^Moore v. Leverett, 52 S.W.2d 
252—^Express Pub. Co. v. Keeran, 
Com.App., 2*84 S.W. 913. 

Vt.—^Kinsley v. Herald' & G-lobe 
Ass’n, 34 A.2d 99, 113 Vt. 272, 148 
A.L.R. 1164, followed in 34 A.2d 
105, 113 Vt. 283. 

Wis.—Grell v. Hoard, 239 N.W. 428, 
206 Wis. 187. 

36 C.J. p 1280 note 8. 

Newspaper publisher has duty, as 
distinguished from privilege, to 
make known and to discuss matters 
relating to government and welfare 
of citizens in community which it 
serves.—Swearingen v, Parkersburg 
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Sentinel Co., 26 S.E.2d 209, 125 W. 
Va 731. 

Coiuterattack 

A newspaper company, publishing 
attack on city department at re¬ 
quest of person making it, had right 
to publish therewith simultaneous¬ 
ly a counterattack by commissioner 
of such department, without there¬ 
by incurring liability for libelous 
statement in such counterattack.— 
Josephson v. New York World-Tele¬ 
gram Corporation, 38 N.Y.S.2d 986, 
179 Misc. 7*86. 

77. Mich.—^Van Lonkhuyzen v. 

Daily News Co., 170 N.W. 93. 203 
Mich. 570. 

78. N.T.—^Patten v. Harper's Week¬ 
ly Corp., 158 N.Y.S. 70, 93 Misc. 
368. 

36 O.J. p 1281 note 5. 

79. N.Y.—^Patten v. Harper's Week¬ 
ly Corp., supra. 

36 C.J. p 1281 note 6. 

80. N.Y.—^Patten v. Harper's Week¬ 
ly Corp., supra. 

N.D.—Streeter v. Emmons County 
Farmers' Press, 222 N.W, 455, 57 
N.D. 438. 

81. Mo.—Cook V- Pulitzer Pub. Co., 
145 S.W, 480, 241 Mo. 326. 

82. XJ.S.—Berg v. Printers* Ink 
Pub. Co., D.C.N.Y., 54 F.Supp. 795, 
affirmed, C-C.A., 141 F.2d 1022* 

Cal.—^Emde v. 'San Joaquin County 
Central Labor Council, 143 P.2d 
20. 23 Cal.2d 146, 150 A.L.R. 916. 
111.—Kulesza v. Chicago Daily News, 
35 N.E.2d <517, 311 Ill.App. 117. 
Mo.—State ex rel. Zom v. Cox, 298 
S.W. 837, 318 Mo. 112. 
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opinion or inference is not stated as such, but as 
fact, its truth must be established and there is 
no immunity if there is no foundation in fact for 
the inference or opinion.^1 It has been held that, 
where facts and comments are stated in the same 
article, it should clearly show what are the facts 
and what are merely the conclusions drawn there- 

from.^2 

The right of comment is not restricted to a re¬ 
statement of the naked facts.^s As a general rule 
it may include the right to draw inferences or ex¬ 
press opinions from facts established.^^ The facts 
on which the comment or criticism is based need 
not be specifically enumerated, or contained com¬ 
pletely within the confines of the article,^® and it 
is sufficient if the facts are matters of public rec¬ 
ord accessible to all, and are referred to in the ar- 
ticle.^^ The soundness of the inferences or opin¬ 
ions is immaterial,whether they are right^S or 
wrong,^9 provided they are made in good faith, as 
discussed supra subdivision a of this section, and 


based on the truth, discussed infra § 132. 

Inferences of motive. Comment or criticism may 
include the inference of motives for conduct in 
fact exhibited if there is foundation for the infer- 
ence.20 So imputations of a corrupt or dishonest 
motive will not render a publication unfair and ac¬ 
tionable if reasonably deducible from the facts stat¬ 
ed,but such imputations are actionable if they 
are not an inference which a fair minded man might 
reasonably draw from the facts, and do not repre¬ 
sent the honest opinion of the writer.22 

§ 132, - Malice and Falsity 

a. Malice 

b. Falsity 

a. Malice 

Generally express malice defeats the defense of 
comment and criticism. 

1/ Generally express malice defeats the defense of 
/comment and criticism,23 whether it is viewed as 


X.Y.—^Hoeppner v. Dunkirk Printing 
Co„ 172 N.E. 139, 2o4 N.Y. 95, 72 
A-Li.R. 913—^Van Arsdale v. Time, 
Inc., 35 N.Y,S.2d 951, affirmed 39 
N.Y.S2d 413, 265 App.Div. 919. 
Tex.—^Enterprise Co. v. Wheat, Civ. 
App., 290 S.W. 212. 

W. Va.—^Bailey v. Charleston Mail 
Ass'n, 27 S.B.2d S37, 126 W.Va. 
292, 150 AL.R. 348. 

36 C.J. p 1282 note 27. 

10. Mich.—Eikhoff v. Gilbert, S3 IST. 
W. 110, 124 Mich. 353, 51 L.R.A. 
451. 

Mo,—Corpus Juris cited in Warren 
V. Pulitzer Pub. Co., 7S S.W.2d 404, 
413, 336 Mo. 184. 

11. U.S.—Berg v. Printers' Ink 
Pub. Co., D.C.N.T., 54 P.Supp. 795, 
affirmed, C.C.A., 141 Ii'.2d 1022. 

X. Y.—^Briarcliff Dodge Hotel v. Citi¬ 

zen-Sentinel Publishers, I'SS N.E. 
193, 260 N.Y. 106, reargument de¬ 
nied 185 IST.E. 728. 261 N.Y. 537— 
Poley V. Press Pub. Co., 235 N.Y. 
S. ‘340, 226 App.Div. 53’5—Cohalan 
V. New York Tribune, 15 N.Y S. 2d 
58, 172 Misc. 20—^Burnham v. 

Homaday, 223 N.Y.S. 750, 130 

Misc. 207, modified on other 
grounds 228 N^Y.S. 246, 223 App. 
Div. 218. 

Tenn.—^Hartsell v. Depew, 10 Tenn. 
App. 141. 

36 C.J. p 1282 note 29. 

12. Mo.—^Warren v. Pulitzer Pub. 
Co., 78 S.W.2d 404, 336 Mo. 184. 

13. Mo.—Cook V. Pulitzer Pub. Co., 
145 S.W. 480, 241 Mo. 826. 

14. D.C.—Potts V. Dies, 132 P.2d 
734, 77 U.S.App.D.C. 92, certiorari 
denied 63 S.Ct. 1316. 319 U.S. 762, 
87 D.Ed. 1713, rehearing denied 


64 S.Ct. 28, 320 U.S. 80*8, 88 D.Ed. 
488. 

Mo.—^Warren v. Pulitzer Pub. Co., 78 
S.W.2d 404. 336 Mo. 184. 

Tex.—^Ferguson v. Houston Press 
Co., Civ.App., 1 S.W.2d 387, af¬ 
firmed, Com.App., Houston Press 
Co. V. Perguson, 12 S.W.2d 125. 

36 C.J. p 1282 note 31. 

15- N.Y.—Cohalan v. New York 
Tribune, 16 N.Y.S.2d 58, 172 Misc. 
20 . 

16. N.Y.—Cohalan v. New York 
Tribune, supra. 

17- N.Y.—^Poley v. Press Pub. Co., 
235 N.Y.S. 340, 226 App.Div. 535, 
followed in Poley v. New York 
Evening Journal, 235 N.Y.S. 357, 
226 App.Div. 550. 

36 C.J. p 1282 note 32. 
Reasonableness of opinion 
In action for libel, defense of 
“fair comment" is not destroyed by 
circumstance that jury may believe 
that the comment is logically un¬ 
sound or in conflict with opinion 
which jury itself may entertain, but 
it suffices that a reasonable man 
may honestly entertain such opinion, 
on facts found by jury to be true, 
and that the writer did so entertain 
it and expressed it without malice. 
—Cohalan v. New York Tribune, 15 
N.Y.S.2d 58, 172 Misc. 20. 

13. Mo.—Cook V. Pulitzer Pub. Co., 
145 S.W. 480, 241 Mo. 326. 

19- Mo.—Cook V. Pulitzer Pub. Co., 
supra. 

20. U.S.—^Brinkley v. Pishbein, C.C. 
A.Tex., 110 P.2d 62, certiorari de¬ 
nied 61 S.Ct 34, 311 U.S. 672, 85 
D.Ed. 432. 

36 C.J. p 1282 note 37. 


21. N.Y.—^Poley v. Press Pub. Co., 
235 N.Y.S. 340, 226 App.Div. 535, 
followed in Poley v. New York 
Evening Journal, 235 N.Y.S. 357, 
226 App.Div. 5'50—Cohalan v. New 
York Tribune, 15 N.Y.S.2d 58, 172 
Misc. 20. 

22. N.Y.—^Poley v. New York Eve¬ 
ning Journal, 235 N.Y.S. 367, 226 
App.Div. 550—Cohalan v. New 
York World-Telegram Corporation, 
16 N.Y.S.2d 706, 172 Misc. 1061— 
Cohalan v. New York Tribune, 15 
N.Y.S.2d 68, 172 Misc. 20—^Thomas 
V. Hunt, 58 N.Y.S.2d 754, affirmed 
62 N.Y.S.2d 612, 270 App.Div. 923. 

23. D.C.—Potts V. Dies, 132 P.2d 
734, 77 U.S.App.D.C. 92, certiorari 
denied 63 S.Ct. 1316, 319 U.S. 762- 
87 D.Ed. 1713, rehearing denied 64 
S.Ct. 28, 320 U.S. 808, 88 D.Ed. 488. 

Ill.—^Kulesza v. Chicago Dally News,. 
35 N.E.2d 517, ‘311 Ill.App. 117. 

Mo.—^Merriam v. Star-Chronicle Pub. 
Co., App., 29 S.W.2d 201. 

Mont.—Griffin v. Opinion Pub. Co.^ 
138 P.2d 580, 114 Mont 502. 

Neb.—^Pitch v. Daily News Pub. Co., 
217 N.W. 947, 116 Neb. 474, 59 AD. 
•R. 1056. 

N.J.—O'Regan v. Schermerhom, 60 
A,2d 10, 26 N.J.Misc. D 

Okl.—^Holoway v. World Pub. Co., 44 
P.2d 881, 171 Okl. 306. 

Or.—Peck v. Coos Bay Times Pub. 
Co., 269 P. 307. 122 Or. 408. 

Pa.—^Bausewine v. Norristown Her¬ 
ald, 41 A2d 736, 351 Pa. 634, cer¬ 
tiorari denied 66 S.Ct 29, 326 U.S. 
724, 90 D Ed. 427. 

Tex.—Moore v. Deverett, ComApp.^ 
52 S.W.2d 252—Enterprise Co. v. 
Wheat, Civ.App., 290 S.W. 212. 

Vt—^Kinsley v. Herald & Globe- 
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a separate defense or an instance of qualified priv- 
ilege.^^ Under this rule ‘^malice” means personal 
spite or ill will, or culpable recklessness or negli¬ 
gence, and if the inquiry made by the publisher of 
the article is such as to generate an honest belief in 
the truth of the matters investigated, and the pub¬ 
lication is made in good faith for worthy purposes, 
malice should not be imputed to the publisher as a 
matter of law.^® 

b. Falsity 

There is a diversity of opinion regarding the im¬ 
munity attaching to comments relating to public mat¬ 
ters when such comments contain false statements of 
fact. 

When the element of falsity is considered, there 
is a diversity of opinion regarding the extent to 
which comments relating to public matters may go. 
Some decisions, applying generally the rule applica¬ 
ble to the defense of qualified privilege, discussed 
supra § 99, have held that comment or criticism may 
be conditionally privileged, although the statements 
are untrue in fact, if made in good faith, without 


malice, and under the honest belief that they are 
true.27 However, there is a distinction between an 
ordinary privileged communication and the so-called 
privilege of fair comment or criticism, as discussed 
supra § 87, and what the interest of private citi¬ 
zens in public matters requires is freedom of dis¬ 
cussion rather than of statement.What is priv¬ 
ileged, if that is the proper term, is the criticism or 
comment,^9 not the statement of facts on which it 
is based.^^1 

Generally speaking, comment or criticism must be 
founded on truth.^i While ordinarily it does not 
consist of the assertion of facts,32 an allegation of 
fact may be justified by its being an inference from 
other facts truly stated, as discussed supra § 131. 
The right to comment or criticize does not extend 
to, or justify, allegations of fact of a defamatory 
character.83 If the publication is not a comment or 
criticism, but a statement of fact, the rules to be 
applied to the nature of recovery are those appli¬ 
cable to any other case of defamation if defam- 


Ass*n, 34 A.2d 99, 113 Vt. 27t2, 148 
A.L.R. 1164, followed in 34 A.2d 
105, 113 Vt. 283. 

Wash-—Graham v. Star Pub, Co., 233 
P. 025, 133 Wash. 387. 

36 C.J. P 1283 note 48. 

Malice generally see supra §§ 76-78. 

la New York 

(1) Some cases have followed the 
text rule.—^Hoeppner v. Dunkirk 
Printing Co., 172 N.E. 139, 254 IST.T. 
95, 72 A.Li.11. 913—^Hall v. Bingham¬ 
ton Press Co., '29 N.T.S.2d 760, re¬ 
versed on other grounds 33 N.T.S.2d 
840, ,263 App.Div. 403, aflarmed 70 N. 
E.2d 537, 296 N.T. 714—Cohalan v. 
New Tork World-Telegram Corpo¬ 
ration, 16 N.Y.B.2d 706, 172 Misc. 
1061. 

(2) On the other hand, it has been 
held that the motive of the com¬ 
mentator or critic, if he keeps with¬ 
in the hounds of comment or criti- 
msm, is immaterial.—MacDonald v. 
Sun Printing & Publishing Ass’n, 92 
N.T.S. 37, 45 Misc. 441. 

24. Minn.—Tawney v. Simonson, 
Whitcomb & Hurley Co., 124 N.W. 
229, 109 Minn. 341, 27 D.R.A.,N.S., 
1035. 

36 C.J. p 1283 note 49. 

25. N.Y.—Cohalan v. New York 
World-Telegram Corporation, 16 N. 
Y.S.2d 706, 172 Misc. 1061. 

26. W.Va.—^Bailey v. Charleston 
Mail Ass’n, '27 S,E.2d 837, 1,26 W. 
Va. 292, 150 A.L.R. 348. 

27. Kan.—Coleman v. MacLennan, 
98 P. 281, 78 Kan. 711, 130 Am. 
S.R, 390, 20 L.R.A.,N.S., 361. 

Mont.—Griffin v. Opinion Pub. Co., 
138 P.2d 580, 114 Mont. 502. 


28. La.—Corpus Juris quoted in 
Martin v. Markley, 11 So.2d 593. 
598, 202 La. 291. 

Mass.—Burt v. Advertiser Newspa¬ 
per Co., 28 N.E. 1, 154 Mass. 238. 
13 L.R.A. 97. 

29. La.—Corpus Juris gnoted in 
Martin y. Markley, 11 So..2d 593, 
598, 202 La. 291. 

Mass.—^Burt v. Advertiser Newspa¬ 
per Co., 28 N.E. 1, 154 Mass. 238, 
13 L.R.A. 97. 

N.J.—O’Regan v. Schermerhom, 50 A. 
2d 10, 25 N.J.Misc. 1. 

30. La.—Corpus Juris quoted in 
Martin v. Markley, 11 6o.2d 693, 
598, 202 La. 291. 

Mo.—Cook V. Pulitzer Pub. Co., 145 
S.W. 480, 241 Mo. 326. 

N.J.—O’Regan v. Schermerhom, 50 
A.2d 10, 25 N.J.Misc. 1, 

31. U.S.—^Berg v. Printers' Ink Pub. 
Co„ D.C.N.Y., 54 F.Supp. 796, af¬ 
firmed, C.C.A., 141 P.2d 1022. 

La.—Corpus Juris quoted in Martin 
V. Markley, 11 So.t2d 593, 698, 202 
La. 291—Lewis v. Louisiana Week¬ 
ly Pub. Co.. 179 So. 315, 189 La. 
281. 

Mo.—^Merriam v. Star-Chronicle Pub. 

Co., App., 29 S.W.2d 201. 

N.J.—Lindsey v. Evening Journal 
’Ass’n, 163 A. 245, 10 N.J.Misc. 1275. 
N.Y.—^Hoeppner v. Dunkirk Printing 
Co., 237 N.Y.S. 123, 227 App.Div. 
130, affirmed in part and reversed 
in part on other grounds 172 N.E. 
139, 254 N.Y. 95, 72 A.L.R. 913— 
Foley V. Press Pub. Co., 235 N.Y.S. 
340, 226 App.Div. 535, followed in 
Foley V. New York Evening Jour¬ 
nal, 235 N.Y.S. 357, 226 App.Div. 
550—Sherman v. International 
Publications, 312 N.Y.S. 478, 214 
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App.Div. 437—^Rose v. Brown, 68 
N.Y.S.2d 654, 186 Misc. 653—Coha¬ 
lan V. New York World-Telegram 
Corporation, 16 N.Y.S.2d 706, 172 
Misc. 1061—^Cohalan v. New York 
Tribune, 15 N.Y.S.2d 58, 172 Misc. 
20—^Mclnemey v. New York World 
Telegram Corporation, 1 N.Y.S.2d 
552, 166 Misc. 226—^Naegele v. 

MacPadden Publications, 292 N.Y. 
S. 851, 161 Misc. 684. 

Or.—Peck v. Coos Bay Times Pub. 

Co., 259 P. 307, 12.2 Or. 408. 

Tenn.—^Hartsell v. Depew, 10 Tenn, 
App. 141. 

Tex.—Ferguson v. Houston Press 
Co., Civ.App., 1 S.W.2d 387, affirm¬ 
ed Houston Press Co. v. Fergu¬ 
son, Com.App., 12 S.W.2d 125. 

Va.— Corpus Juris cited in. James v. 
Haymes. 178 S.E. 18, 21, 163 Va. 
873. 

W.Va.—^Bailey v. Charleston Mail 
Ass’n, 27 S.E.2d 837, 126 W.Va. 
292, 150 A.L.R. 348. 

Wis.—Stevens v. Morse, 201 N.W. 

815, 185 Wis. 500. 

36 C.J. p 1283 note 58. 

32. La. —Corpus Juris quoted in 
Martin v. Markley, 11 So.2d 693, 
698, 202 La. 291. 

36 C.J. p 1283 note 59. 

33. La.— Corpus Juris quoted in 
Martin v. Markley, 11 -So.2d 693, 
598, 202 La. 291. 

N.Y.—Sherman v. International Pub¬ 
lications, 212 N.Y.S. 478, 214 App. 
Div. 437. 

Wis.—Stevens v. Morse, 201 N.W. 

815, 185 Wis. 500. 

36 C.J. p 1283 note 61. 

34. Mich.—Van Lonkhuyzen v. Dai¬ 
ly News Co., 170 N.W. 93, 203 Mich. 
670. 
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atory and false, it is actionable,altbougb made in 
good faith,without malice,^’^ and under the hon¬ 
est belief that it is true.38 Probable cause for mak¬ 
ing it is not a factor to be considered in determin¬ 
ing whether or not it is privileged.^^ Where the 
accusation is defamatory, the damage does not re¬ 
sult from criticism based on the facts but from the 
false accusation that the facts exist for which the 
criticism is made.'**^ 

§ 133. - Burden of Proof and Presump- 

tions 

There is a conflict of opinion as to whether the 
plaintiff or the defendant must bear the burden of proof 
on the issue of truth or faisity of the facts commented 
on and on the Issue of malice, where the defense of 
qualified privilege of comment on a matter of public 
interest Is made. 

The decisions recognize a conflict of opinion as 
to whether plaintiff or defendant must bear the bur¬ 
den of proof on the issue of truth or falsity of the 
facts commented on and on the issue of malice, 
where the defense of qualified privilege of comment 
on a matter of public interest is made, and it has 
been said that to attempt to reconcile the decisions 
would be an impossible task.^^ It appears that the 
rule that, in the case of the defense of privileged 
communication, the onus of proving both express 
malice and falsity rests on plaintiff, discussed su¬ 


pra § 101, has been applied in some cases to the 
defense of qualified privilege, without distinction 
as to whether the privilege is invoked in a case of 
privileged communication or of a privileged com¬ 
ment on a matter of public interest.^2 Other cases 
hold that where the defense is the qualifiedly priv¬ 
ileged comment on matters of public interest, plain¬ 
tiff need only show the falsity of the facts^8 qj. 
press malice.'^^ So it has been held that the bur¬ 
den of proving actual malice, in case of a defense 
of privileged comment, rests on plaintiff,45 but that 
proof of such malice alone destroys the privilege.^e 
Under a statute so providing, a plaintiff who fails 
to request a retraction of a libelous publication is 
required to prove actual malice in order to recover 
more than the actual damages specially alleged and 
proved.47 

It has also been held that the defense of privi¬ 
leged comments fails on proof of the falsity of the 
facts alone, and that it is not necessary that plain¬ 
tiff should prove, in addition thereto, that the pub¬ 
lication was inspired by actual malice.49 Ordinarily 
proof of the falsity of the facts and knowledge of 
such falsity is proof of actual malice, and it has 
been held that, in the case of an unjustified libelous 
publication, the law implies malice.^i If one makes 
a false, defamatory charge and then proceeds to 
comment on the act thus charged, the falsity of the 


35. U.S.—^Holden v. American News 
Co., D.C.Wast., 52 F.Supp. 24, ap¬ 
peal dismissed, C.C.A., 144 F.2d 
249. 

D.C.—Waslungton Times Co. v. Bon¬ 
ner, 86 F.2d 836, 66 App.D.C, 280, 
no A.L..R. 393. 

Ill.—Cook V. Bast Shore Newspapers, 
64 N.E.2d 751, 327 Ill.App. 559— 
Hotz V. Alton Telegrraph Printing 
Co., 57 N.E.2d 137, 324 Ill.App. 1— 
Interstate Optical Co. v. Illinois 
State Soc. of Optometrists, 244 HI. 
App. 168. 

Mass-—^Bander v. Metropolitan Life 
Ins. Co., 47 N.B,2d 595, 313 Mass. 
337. 

Tex.—Bell Pub. Co. v. Garrett Engi¬ 
neering Co., 170 S.W.2d 197, 141 
Tex. 51. 

Wash.—^Miles v. Louis Wasmer, Inc., 
20 P.2d 847, 172 Wash. 466—Gra¬ 
ham V. Star Pub. Co., 233 P. 625, 
133 Wash. 387. 

36 ax p 1283 note 63. 

36. Wash.—Quinn v. Review Pub. 
Co„ 104 P. 181, 55 Wash. 69, 133 
Am.S.R. 1016, 19 Ann.Cas. 1077. 

36 C.X p 1283 note 64. 

37. Wis.—Walters v. Sentinel Co., 
169 N.W. 564, 168 Wis. 196. 

36 C.X p 1283 note 65. 

38 . Mass.—Sweet v. Post Pub. Co., 
102 N.E. 660, 215 Mass. 450, 47 


L.R.A.N.S., 240, Ann.Cas.l914D 

633. 

36 O.X p 1283 note 66. 

39- Tex.—San Antonio Light Pub. 
Co. V. Lewy, 113 S.W. 574, 62 Tex. 
Civ.App. 22. 

36 C.X p 1283 note 67. 

40. Okl.—Oklahoma Pub. Co. v. Ken¬ 
dall, 221 P. 762, 96 Okl. 194. 

41. Mo.—Cook V. Pulitzer Pub. Co., 
145 S.W. 480, 241 Mo. 326. 

42. Minn.—Clancy v. Daily News 
Corporation. 277 N.W. 264, 20.2 
Minm 1. 

36 C.J. p 1284 note 73. 

43. Mo.—^Warren v. Pulitzer Pub. 
Co.. 78 S.W.2d 404, 336 Mo. 184— 
Merriam v. Star-Chronicle Pub. 
Co., 74 S.W.2d 592, 335 Mo. 937. 

36 C.J. p 1284 note 74. 

. Where the complaint alleges and 
the answer denies falsity, the burden 
of proof IS on plaintiff.—^Hodgson v. 
News Syndicate Co., 1 N.Y.S.2d 946, 
165 Misc. 882, affirmed 1 N.T.S.2d 
947, 253 App.Div. 808. 

44. Mo.—Warren v. Pulitzer Pub. 
Co., 78 S.W.2d 404, 336 Mo. 184— 
Memam v. Star-Chronicle Pub. 
Co., 74 •S.W.2d 592, 335 Mo. 937. 

36 C.X p 1284 note 75. 
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45. U.S.—Duncan v. Pearson, C.C.A. 
S.C., 135 P.2d 146. 

Mo.—Cook V. Pulitzer Pub. Co., 145 
S.W. 480, 241 Mo. 3,26. 

N.T.—^Hoeppner v. Dunkirk Printing 
Co., 172 N.E. 139, 254 N.Y. 95, 72 
A.L.R. 913. 

Tex.—^Nunn v. Webster, ConLApp.,. 
260 S.W. 157. 

46. Mo.—Cook V. Pulitzer Pub. Co.,. 
145 S.W. 480, 241 Mo. 326. 

47. Conn.—Corsello v. Emerson 
Bros., 137 A. 390, 106 Conn. 127. 

48. Mo.—Link v. Hamlin, 193 S.W* 

587, 270 Mo. 319—Cook v. PuUtzer 
Pub. Co., 145 S.W. 480, 241 Mo. 

326. 

49. Mo.—^Link v. Hamlin, 193 S.W. 

687, 270 Mo. 319—Cook v. Pulitzer 
Pub. Co., 145 S.W. 480, 241 Mo. 

326. 

5a Mo.—^Link v. Hamlin, 193 S.W. 
587, 270 Mo. 319—Cook v. PuUtzer 
Pub. Co., 145 S.W. 480, 241 Mo. 

326. 

Malice may he inferred from the 
falsity of a defamatory publication. 
—Cohalan v. New York World-Tele¬ 
gram Corporation, 16 N.Y.S.2d 706,. 

172 Misc. 1061, 

51. N.Y.—Polakoff v. Hill. 27 N.Y.S. 
2d 142, 261 App.Div. 777. 
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charge carries the malice into the criticism,52 and . 
there is no burden on plaintiff, in such case, to 
show that the criticism was malicious.52 Where, 
however, a publication is conditionally privileged, 
there is no presumption of malice from its falsity.®^ 

It has been held that express malice cannot be in¬ 
ferred from the character of the language used 
without other evidence to indicate it.55 

If the publication is defamatory, it has been held 
that the burden of showing that it is reasonable and 
fair comment or criticism of a public act of plaintiff 
rests on defendant,*56 but the facts stated need not 
be established as true before defendant may avail 
himself of the qualified privilege, 57 although where 
the facts stated are defamatory per se the burden 
rests on defendant to prove the truth of such facts 
in order to claim the privilege of fair comment.58 
Where an article charges plaintiff with being en- 


. gaged in an unlawful activity, it has been held that 
, defendant does not have the burden of proving that 
plaintiff actually committed the crime as defined by 
statute.5t 

§ 134. - Particular Applications 

a. Public men; public officers 

b. Candidates for office 

c. Works of art and literature 

d. Commodities, wares, and merchandise 

a. Public Men; Public Officers 

Generally the public acts of public men may be 
the subject of fair comment and criticism, not only by 
the press, but also by the members of the public. 

Generally speaking, the public acts of public men 
may be the subject of fair comment and criticism,®^ 
not only by the press^i hut by the members of the 
public;52 and entire freedom of expression may 


52. Mo.—McClung v. Star Chronicle 
Pub. Co., 202 S.W. 571, 274 Mo. 194 

53. Mo.—^McClung v. Star Chronicle 
Pub. Co., supra.- 

54. Minn.—Clancy v. Daily News 

Corporation, 277 N.W. 264, 202 

Minn. 1—Friedell v. Blakely Print¬ 
ing Co., 203 N.W. 974, 163 Minn. 
226. 

SS Tex.—Moore v. Leverett, Com. 
App., 52 S.W.2d 252—^Nunn v. Web¬ 
ster, Com.App., 260 S.W. 157. 

58. Tex.—Belo v. Looney, 246 S.W. 
777, 112 Tex. 160—Express Pub. 
Co. V. Lancaster, Civ.App., 270 S. 
W. 229, modified on other grounds, 
Com.App., 2 S.W.2d 833. 

57. U.S.—Sweeney v. 'Caller-Times 
Pub. Co., D.C.Tex., 41 F.Supp. 163. 

58. La.—Martin v. Markley, 11 So. 
2d 593, 202 La. 291—Naihaus v. 
Louisiana Weekly Pub. Co., 145 -So. 
527, 176 La. 240. 

58. U.S.—^Kellems v. California Con¬ 
gress of Industrial Organization 
Council, D.C.Cal., 68 F.Supp. 277. 

‘‘‘Treasonable operations” 

U.S.—Kellems v. California Congress 
of Industrial Organization Council, 
supra. 

60. U.S.—^Kellems v. California Con¬ 
gress of Industrial Organization 
Council, D.C-Cal., 68 F.Supp. 277— 
Sweeney v. Caller-Times Pub. Co., 
D.C.Tex., 41 F.Supp. 163. 

Cal.—Taylor v. Lewis, 22 P.2d 569, 
132 Cal.App. 381—Eva v. Smith, 
264 P. 803, 89 Cal.App. 324—Jones 

V. Express Pub. Go., 262 P. 78. 87 
Cal.App. 246. 

Ill.—^McDonald v. Chicago Daily 
News Pub. Co., 252 Ill.App. 61. 

Ey.—Tipton v. Rams, 15 S.W.2d 496, 
228 Ky. 677. 

La.—Cadro v. Plaquemines Gazette, 
11 So.2d 10, 202 La. 1. 


Mont.—Griffin v. Opinion Pub. Co., 
138 P.2d 580, 114 Mont. 50,2. 

N.J.—O’Regan v. Schermerhom, SO 
A 2d 10, 25 N.J.Misc. 1—^Lindsey v 
Evening Journal Ass’n, 163 *4. 245, 
10 N.J.Misc. 1275. 

N.Y.—^Hall V. Binghamton Press Co., 
33 N,T.S.2d 840, 263 App.Div. 403, 
affirmed 70 N.E.2d 537, 296 N.Y. 
714—^Hoeppner v. Dunkirk Printing 
Co., 237 N.Y.S. 123, 227 App.Div. 
130, affirmed in part and reversed 
in part on other grounds 172 N.E. 
139, 254 N.Y. 95, 72 A-L.R. 913— 
Devany v. Shulifian, 53 N.Y.S.2d 
401, 184 Misc. 613, affirmed 59 N.Y. 
S.2d 401, 269 App.Div. 1022— 

O’Brien v. Hamill, 264 N.Y.S. 557, 
147 Misc. 709, affirmed 271 N.Y.S. 
1010, 241 App.Div. 868—^Burnham 
v. Hornaday, 223 N.Y.S. 750, 130 
Misc. 207, modified on other 
grounds 228 N.Y.S. 246, 223 App. 
Div. 218. 

Tex.—Moore v. Leverett, Com.App., 
52 S.W.2d 252—Cooksey v. Mc¬ 
Guire, Civ.App., 146 S.W.2d 480— 
Jenkins v. Taylor, Civ.App., 4 S. 

W.,2d 656, error dismissed. 

Utah.—Corpus Juris cited lu Wil¬ 
liams V. Standard-Examiner Pub. 
Co., 27 P.2d 1, 14, 83 Utah 31. 

36 C.J. p 1284 note 85. 

The right of criticism of a pub¬ 
lic character must be taken into ac¬ 
count in determining as matter of 
law whether an article is libelous per 
se.—Berg v. Printers’ Ink Pub. Co., 
D.C.N.Y., 54 F.Supp, 795, affirmed, C. 
C.A., 141 P.2d 1022. 

Estoppel 

One contesting authority to dis¬ 
charge her from public office during 
time of publication of alleged libel¬ 
ous matter was estopped to deny 
that she was public officer, and doc¬ 
trine of privileged communications 


applied.—^Jones v. Express Pub. Co., 
262 P. 78, 87 CaLApp. 246. 

Reply- 

District attorney, having criticized 
grand jury in newspaper, could not 
complain of publication of grand ju¬ 
ror’s reply.—^Houston Press Co. v. 
Smith, Tex.CivJ^Lpp., 3 S.W.2d 900, 
error dismissed. 

61. U.S.—Sweeney v. Caller-Times 
Pub. Co., D.C.Tex., 41 F.Supp. 163. 
Cal.—^Jones v. Express Pub. Co., 262 
P. 78. 87 Cal.App. 246. 

N.J.—^Lindsey v. Evening Journal 
Ass’n, 163 A. 245, 10 N.J.Misc. 1275. 
N.Y.—BriarcUff Lodge Hotel v. Cit¬ 
izen-Sentinel Publishers, 183 N.E. 
193, 260 N.Y. 106, reargument de¬ 
nied 185 N.E. 728, 261 N.Y. 637— 
Hoeppner v. Dunkirk Printing Co., 
237 N.Y.S, 123, 227 App.Div. 130, 
affirmed in part and reversed in 
part on other grounds 173 N.E. 
139, 254 N.Y. 95, 72 A.L.R. 913. 
Utah.—Corpus Jtixis cited lu Wil¬ 
liams V. Standard-Examiner Pub. 
Co., 27 P.2d 1. 14, 83 Utah SI. 
W-Va.—Swearingen v. Parkersburg 
Sentinel Co., 26 S.E.2d 209, 125 W. 
Va. 731. 

Wis.—^Hoan v. Journal Co., '298 N.W. 
228, 238 Wis. 311, certiorari denied 
62 S.Ct. 187, 314 U.S. 683, 86 L. 
Ed. 547, rehearing denied 62 S.Ct. 
364, 314 U.S. 715, 86 L.Ed. 569. 
Wyo.—^Kutcher v. Post Printing Co., 
147 P. 517, 23 Wyo. 178, rehearing 
denied 149 P. 552, 23 Wyo. 178. 
Newspapers have no peculiar pxiv> 
ilege in commenting on or criticiz¬ 
ing public man’s public acts.—^Lind¬ 
sey V. Evening Journal Ass’n, 163 , A. 
245, 10 N.J.Misc. 1275. 

63. N.J.—^Lindsey v. Evening 
nal Ass’n, supra. 

N.Y.—^Hoeppner v. Dunkirk Printing 
Co., 237 N.Y.S. 123, 227 Appi%, 
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be used in argument, sarcasm, and ridicule on the 
act or conduct itself.®^ So the character, qualifi¬ 
cations, and fitness for the position,^^ and the offi¬ 
cial acts of public officers,may lawfully be made 
the subject of fair comment and criticism, especial¬ 
ly in the absence of express malice,not only by 
the press, but by members of the public.®^ A 
“public officer” within this rule is one who is in 
the employment of the public with the right to ex¬ 
ercise some definite portion of the sovereign pow- 
er.69 * 

There is a conflict of authority as to the extent 


and limit of comment and criticism of the acts and 
conduct of public men and public officers, and the 
courts recognize the existence of this conflict.^^ 
Some decisions make no distinction as to what is 
asserted or alleged as a fact and comment or criti¬ 
cism regarding the conduct of public officers, and 
give to all communications or matters published to 
tibe public generally respecting the conduct of such 
officers the protection of qualifiedly privileged com- 
municationsji Generally, however, comment or 
criticism of the acts of a public officer must be based 
or founded on truth.72 So it has generally been 


130, affirmed in part and reversed 
in part on other grounds 1T2 N.E. 
139, 254 N.Y. 95, 72 A.L..R. 913— 
Rose V. Brown, 58 N.T.S.2d 654, 
186 Misc. 553. 

"Wyo.—^Kutcher v. Post Printing Co., 
147 P. 517, 23 TVyo. 178, rehearing 
denied 149 P. 552, 23 Wyo. 178. 

63. La.—Hall v. Ewing. 74 So. 190, 
140 La. 907. 

Cotirts do not draw fine distinctions 
respecting kind of language that may 
be used in criticism of public officer 
w^ho has apparently been derelict m 
performing duties.—Williams v- 
Standard-Examiner Pub. Co., 27 P*2d 
1, 83 Utah 31. 

64. Cal.—Morcom v. San Francisco 
Shopping News Co., 40 P.2d 940, 4 
Cal.App.2d 284. 

€5. Mo.—State ex rel. Zorn v. Cox, 
298 SW. 837, 318 Mo. 112. 

N.T.—^Hall V. Binghamton Press Co., 
33 N.Y.S.2d 840, 263 App.Div. 403, 
affirmed 70 N.E.2d 537, 296 N.Y. 
714. 

Tex.—Cooksey v. McGuire, CivJ^pp., 
146 S.W.2d 4S0—Houston Press Co. 
V. Smith, Civ.App., 3 S.W.2d 900, 
error dismissed—Ferguson v. Hous¬ 
ton Press Co., Civ.App., 1 6.W.2d 
‘387, affirmed Houston Press Co. v. 
Ferguson, Com.App., 12 S.W.2d 125. 
W.Ya.—^Bailey v. Charleston Mail 
Ass'n, 27 S.E.2d 837, 150 A.L.R. 348. 

—^Hoan v. Journal Co., 298 N.W. 
228, 238 Wis. 311, certiorari de¬ 
nied 62 S.Ct. 187, 314 U.S. 683, 86 
L.Ed. 547, rehearing denied 62 S. 
Ct. 364, 314 U.S. 715, 86 L.Ed. 569 
—Collins V. Press Pub. Co., 246 
N.W. 563, 211 Wis. 140—Grell v. 
Hoard. 239 N.W. 428, 206 Wis. 187. 
36 C.J. p 1285 note 89. 

The privilege of criticism includes 
not only criticism of the manner in 
which executive public officers exer¬ 
cise their discretion but also criti¬ 
cism of the manner in which they 
and their subordinates carry out 
their purely ministerial functions.— 
Griffin v. Opinion Pub. Co., 138 P.2d 
580, 114 Mont. 502. 

Municipal corporation cannot sue 
citisen for libel in publishing cir¬ 


cular charging city with bankrupt¬ 
cy.—City of Albany v. Meyer, 279 P. 
213, 99 Cal.App. 651. 

Statements held not comments 
Mo.—Conrad v. Allis-Chalmers Mfg. 
Co., 73 S.W.2d 438, 2^28 Mo.App. 
817. 

Articles held not fair and reasona¬ 
ble 

Tex.—^Express Pub. Co. v. Lancaster, 
Com.App., 2 S.W.2d 833—Times 
Pub. Co. V. Ray, Civ.App., 1 S.W. 
2d 471, affirmed Ray v. Times Pub. 
Co., Com.App., 12 S.W.2d 165. 

66. U.S.—Gandia v. Pettingill, Puer¬ 
to Rico. 32 S.Ct 127, 222 U.S. 452, 
56 L.Ed. 267. 

Mo.—State ex rel. Zorn v. Cox, 298 
S.W, 837, 318 Mo. 112. 

Tex.—^Moore v. Leverett, Com.App., 
62 S.W.2d 252—^Houston Press Co. 

V. Smith, Civ.App., 3 S.W.2d 900, 
error dismissed. 

W.Va.—Swearingen v. Parkersburg 
Sentinel Co., 26 S.B.2d ’209, 125 

W. Va. 731. 

67- Cal.—^Morcom v. San Francisco 
Shopping News Co., 40 P.2d 940, 4 
Cal.App.2d 284—^Taylor v. Lewis, 
22 P.2d 569, 132 Cal.App. 381. 

La.—Martin v. Markley, 11 So.2d 593, 
202 La. 291. 

Mont.—Griffin v. Opinion Pub. Co., 
138 P.2d 580, 114 Mont 502. 
N-Y.—BriarclifE Lodge Hotel v. Cit¬ 
izen-Sentinel Publishers, 183 N.E. 
193, 260 N.T. 106, reargument de¬ 
nied 185 N.E. 728, 261 N.Y. 537— 
Tanzer v. Crowley Pub. Corpora¬ 
tion, 268 N.T.S. 620, 240 App.Div. 
203. 

Tex.—Westbrook v. Houston Chron¬ 
icle Pub. Co., 102 S.W.2d 197, 129 
Tex. 95. 

W.Va.—Swearingen v. Parkersburg 
Sentinel Co., 26 S,E.2d 209, 126 W. 
Va. 731. 

Wis.—Grell v. Hoard, 239 N.W. 428, 
206 Wis. 187. 

36 C.J. p 1285 note 91. 

Accuracy 

Newspapers have right to print 
facts and fair comment with rela¬ 
tion to officials* performance of du¬ 
ties, provided newspapers use rea¬ 
sonable accuracy.—Tanzer v. Crow¬ 


ley Pub. Corporation, 268 N.Y.S. 620, 
240 App.Div. 203. 

68. Cal.—^Morcom v. San Francisco 
Shopping News Co., 40 P.2d 940, 
4 Cal.App.2d 284. 

La.—Martin v. Markley, 11 So.2d 593, 
202 La. 291. 

N.T.—Cohalan v. New York World- 
Telegram Corporation, 16 N.T,S.2d 
706, 172 Misc. 1061. 

36 C.J. p 1285 note 92. 

69. Elan.—Sowers v. Wells, 95 P.2d 
281, 150 Kan. 630. 

Attorney 

Although an attorney is an officer 
of the court, he Is not an “officer of 
the state,** and the admission of a 
person to practice as an attorney is 
not an appointment to “public of¬ 
fice,** so as to privilege communica¬ 
tions concerning attorney in prac¬ 
tice of profession as communications 
concerning a “public officer;’* and 
the mere fact that an attorney, in 
the course of his private practice, 
represents a client whose claim con¬ 
cerns the public interest, does not 
constitute the attorney a “public of¬ 
ficer’* so as to privilege communica¬ 
tions concerning attorney as com¬ 
munications concerning a public of¬ 
ficer.—Sowers v. Wells, supra. 

Minutes of municipal water board 
and proper audits of minutes kept as 
record are “acts of public officers*’ 
and “proceedings authorized by law,’* 
even though not required by law so 
as to render expressions of opinion 
with regard thereto and criticisms 
thereon privileged where rendered in 
good faith without malice to those 
interested in subject matter, and in 
honest belief that communication 
was true.—^Holway v. World Pub. Co., 
44 P.2d 881, 171 Okl. 306. 

TO. Ariz.—^Arizona Pub, Co. v. Har¬ 
ris, 181 P. 373, 20 Ariz. 446. 

71. W.Va.—Bailey v. Charleston 
Mail Ass’n, 27 S.E.2d 837, 150 AL. 
R. 348. 

36 C.J. p 1285 note 95. 

72, Mo.—Warren v. Pulitzer Pub. 
Co., 78 S.W.2d 404, 336 Mo. 184— 
State ex rel. Zorn v. Cox, 298 S.W. 
837, ‘318 Mo. 11,2—Conrad v. Allis- 
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held that the right to comment or criticize does not 
embrace the right to make false defamatory state¬ 
ments of fact imputing a criminal offense or moral 
delinquency, or otherwise aspersive of the charac¬ 
ter of plaintiff,although made in good faith,^^ 
and although the charge relates to the act of an offi¬ 
cer in the discharge of his official duties.75 

Inferences and conclusions. It has been held that 
a fair comment or criticism of an official act car¬ 
ries with it the right to draw from the facts any 
reasonable and fair inference or conclusion but 
there is no immunity if there is no foundation in 
fact for the inference or opinionJ^ 

Express malice. If express malice is shown to 
exist, following the general rules governing quali- 
fiedly privileged communications discussed supra § 


§ 134 

100, and comment and criticism, discussed supra § 
132, there is no immunity or privilege. 

b. Candidates for Office 

It is generally agreed that when one becomes a 
candidate for office his reputation for honesty and in¬ 
tegrity and his qualifications and fitness for the posi¬ 
tion are proper subjects for fair comment; but the 
authorities are in conflict as to the extent of the im¬ 
munity or privilege to be granted when the statements 
are false but are published in good faith and without 
malice. 

In SO far as comment or criticism is concerned, it 
is generally agreed that when one becomes a candi¬ 
date for an office his reputation for honesty and 
integrity and his qualifications and fitness for the 
position are put before the public, and are thereby 
made proper subjects for fair comment,not only 
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Chalmers Mfg’. Co., 73 S.W.2d 438, 
228 Mo.App. 817. 

N.T.—^Hall V. Bingrhamton Press Co., 
33 N.Y.S.2d 840, 263 App.Biv. 403, 
a^rmed 70 N.E.2d 537, 296 N.T. 
714—^Devany v. Shulman, 53 N.Y.S. 
3d 401, 184 Mlsc. 613, affirmed 69 
N.T.S.2d 401, 269 App.Dlv. 1022— 
O'Brien v. Hamill, 264 N.Y.S. 657, 
147 Misc. 709, affirmed 271 N.Y.S. 
1010, 241 App.Div. 868. 

Okl.—Oklahoma Pub. Co. v. Tucker, 
254 P. 975, 124 Okl. 20,2. 

Tex.—^Fergruson v. Houston Press Co., 
Civ.App., 1 S.W.2d 387, affirmed 
Houston Press Co. v. Fergruson, 
Com.App, 12 S.W.2d 125. 

General rules pertaining to comment 
or criticism as based on truth see 
supra § 132. 

73. U.S.—Sweeney v. Caller-Times 
Pub. Co., D.C.Tex., 41 P.Supp. 163. 
Cal.—^Morcom v. San Francisco Shop¬ 
ping News Co., 40 P.2d 940, 4 Cal. 
App.2d 284—^Eva v. Smith, 264 P. 
803, 89 CaLApp. 324. 

Ill.—^Hotz V. Alton Telegraph Print¬ 
ing Co., 57 N.E.2d 137, 324 Ill. 
App. 1. 

Iowa.—Taylor v. Hungerford, 217 N. 

W. 83, 205 Iowa 1146. 

Ky.—Smith v. Pure Oil Co., 128 S.W. 

2d 931, 278 Ky. 430. 

La.—^Martin v. Markley, 11 So.2d 593, 
202 La. 291—Cadro v. Plaquemines 
Gazette, 11 So.2d 10, 202 La. 1— 
Edwards v. Derrick, 190 So. 571, 
193 La. 331. 

N.J.—^Lindsey v. Evening Journal 
Ass'n, 163 A. 245, 10 N.J.Misc. 1275. 
N.T.—^Hall V. Binghamton Press Co., 
33 N.Y.S.2d 840, 263 App.Div. 403, 
affirmed 70 N.E.2d 537, 296 N.T. 
714—Tanzer v. Crowley Pub. Cor¬ 
poration, 268 N.Y.S. 620, 240 App. 
Div. 203— Ck>rpus Juris cited in. 
Burnham v. Hornaday, 223 N.Y.S. 
750, 763, 130 Misc. 207, modified on 
other grounds 228 N.Y.S. 245, 223 
App.Div. 213. 


I Okl.—Oklahoma Pub. Co. v. Tucker, 

I 254 P. 975, 124 Okl. 202. 

Tex.—^Bell Pub. Co. v. Garrett Engi¬ 
neering Co., 170 S.W.2d 197, 141 
Tex. 51—^Moore v. Leverett, Com. 
App., 52 S.W.2d 252—Bell Pub. Co. 
V. Garrett Engineering Co., Civ. 
App., 146 S.W.2d 301, error dis¬ 
missed—^Jenkins v. Taylor, Civ. 
App., 4 S.WJId 656, error dismissed 
—^Houston Press Co. v. Smith, Civ. 
App., 3 S.W.2d 900, error dismiss¬ 
ed—^Ferguson v. Houston Press Co., 
Civ.App., 1 S.W.2d 387, affirmed 
Houston Press Co. v. Ferguson, 
Com.App., 12 S.W.2d 125—Forke 
V. Homann, 39 S.W. 210, 14 Tex. 
Civ.App. 670. 

Vt.—^Kinsley v. Herald & Globe 
Ass'n, 34 A.2d 99, 113 Vt. 272, 148 
A.L.R. 1164, followed in 34 A.2d 
105, 113 Vt. 283. 

36 C.J. p 1285 note 97. 

Puture city employee 

The rule that a false statement 
of fact concerning a public officer is 
not privileged as ‘‘fair comment” 
is equally applicable to one who is 
not a public official or a candidate 
and who merely contracts to become 
a city employee.—Bell Pub. Co. v. 
Garrett Engineering Co., 170 S.W.2d 
197, 141 Tex. 61. 

74. Ariz.—^Arizona Pub. Co. v. Har¬ 
ris, 181 P. 373, 20 Ariz. 446. 

36 C.J. p 1286 note 98. 

75. Ga—^Kirkland v. Constitution 
Pub. Go., 144 S.E. 821, 38 GaApp. 
632, affirmed Constitution Pub. 
Co. V. Kirkland, 149 6.E. 869, 169 
Ga 264. 

Tex.—^Enterprise Co. v. Wheat, Civ. 

App., 290 S.W. 212. 

36 C.J. p 1286 note 99. 

76. Cal.—Taylor v. Lewis, 22 P.2d 

569, 132 CaLApp, 381. I 

Tex.—^Express Pub. Co. v. Keeran, 
Com.App., 284 S.W. 913. 

Necessary coxLclusiou 

Published conclusions as to acts or! 
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conduct of a public man drawn from 
facts, in order to escape being ac¬ 
tionable, need not be the necessary 
conclusions from such facts, but it 
is sufficient if facts form a reasona¬ 
ble basis for such conclusions, and 
the comments and criticisms con¬ 
nected therewith.—^Rose v. Brown, 68 
N.Y.S.2d 654, 186 Misc. 553. 

Cormpt motive 

Imputation to official of corrupt or 
dishonorable motives is justified as 
“fair comment” if it is inference 
which fairminded man might reason¬ 
ably draw from facts.—Tanzer v. 
Crowley Pub. Corporation, 268 N.Y.S, 
620, 240 App.Div. 203. 

77. N.J.—^Lindsey v. Evening Jour¬ 
nal Ass'n, 163 A. 245, 10 N.J.Misc. 
1275. 

N.Y.—Cohalan v. New York World- 
Telegram Corporation, 16 N.T.S-2d 
706, 172 Misc. 1061. 

78. Ga.—McIntosh v. Williams, 128 
S.E. 672, 160 Ga. 461, conformed 
to 129 S.E. 5, 34 GaApp. 180. 

N.Y.—^Hall V. Binghamton Press Co., 
33 N.Y.S-2d 840, 263 App.Div. 403, 
affirmed 70 N.E.2d 537, 296 N.Y. 
714—^Devany v. Shulman, 53 N.Y.S. 
2d 401, 184 Misc. 613, affirmed 69 
N.Y.S.2d 401, 266 App.Div. 1022. 
Tex.—^Houston Press Co. v. Smith, 
Civ.App., 3 S.W.2d 900, error dis¬ 
missed. 

36 C.J. p 1286 note 3. 

79. U.S.—Sweeney v. Caller-Times 
Pub. Co., D.C.Tex., 41 P.Supp. 163 
—^Nevada State Journal Pub- Co. 
V. Henderson, C.C.A.Nev., 294 F. 60, 
certiorari denied 44 S.Ct. 404, 264 
U.S. 591, 68 L.Ed. 865. 

Ariz.—Connor v. Timothy, 33 P.2d 
293, 43 Ariz. 617. 

Cal.—^Morcom v, San Francisco Shop¬ 
ping News Co., 40 P,2d 940, 4 Cal, 
App.2d 284—^Eva v. Smith, 264 P. 
803. 89 CaLApp. 324. 

Ill.—^Davis V. Ferguson, 246 HLApp. 
318, 
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by the press,^® but also by the members of the pub- 
Such comment or criticism may be made ei¬ 
ther by contrast or comparison with other candi- 
datesS2 or by an analysis of his individual qualifica- 
tions,83 or by discussion of his official acts in for¬ 
mer years.S^ However, the statements or comments 
must be* pertinent to the issues, must relate to the 
suitableness of the candidate for office, must be jus¬ 
tified by the occasion, and must concern matters 
which would be appropriate for the electors to con¬ 
sider in making a selection for office.^S 

When statements or allegations of fact with re¬ 
gard to the fitness or qualifications are false but 


are published in good faith and without malice, the 
courts differ as to the extent of the immunity or 
privilege to be granted; and the existence of this 
conflict of authority is recognized by the courts.86 
Some decisions grant to such communications, pub¬ 
lished in good faith and without malice, the same 
immunity or protection enjoyed by qualifiedly priv¬ 
ileged communications,^^ whether the communica¬ 
tion is true or false.^s Other authorities apply a 
narrower rule, holding that false defamatory alle¬ 
gations of fact, charging criminal or disgraceful 
conduct, or otherwise aspersive of the character of 
the candidate, are not entitled to immunity or priv¬ 
ilege,^9 although they may be made in good faith,90 


Ky.— Corpus Juris cited in Clark v. 
Bullock, 28 S.W,2d 991, 234 Ky. 
683. 

La.—Otero v. Ewing, 110 So. 648, 162 
453, 56 AL,R. 249. 

Minn,—Clancy v. Daily News Cor¬ 
poration, 277 N.W. 264, 202 Minn. 
1 . 

Mo.—^Kleinschmidt v. Johnson, 183 
S.W.2d 82—State ex rel. Zom v. 
Cox, 298 S.W. 837, 318 Mo. 112. 
Mont.—Griffin v. Opinion Pub. Co., 
138 P.2d 580, 114 Mont. 502, 

N.T.—Devany v. Quill, 64 N.T.S.2d 
733, 187 Misc. 698, 

Or.—^Upton V, Hume, 33 P. 810, 24 
Or. 430, 41 Am.S.R. 863, 21 L.R.A. 
493. 

Pa.—Cabrey v. Cameron, Com.PL, 6.2 
Montg.Co. 1. 

S.C.—Jackson v. Record Pub. Co., 178 
S.E. 833, 175 S.C. 211. 

Tex.—^Nunn v. Webster, Com.App., 
260 S.W. 157—Cooksey v. McGuire, 
Civ.App., 146 S.W.2d 480—Morin v. 
Houston Press Co., Civ.App., 103 S. 
W.2d 1087— Corpus Juris q.uoted in 
Moore v. Deverett, Civ.App., 33 S. 
W.2d 838, 841, reversed on other 
grounds, Com.App., 52 S.W.2d 252 
—Snider v. Leatherwood, Civ.App., 
49 S.W.2d 1107, error dismissed— 
Houston Press Co. v. Smith, Civ. 
App., 3 S.W.2d 900, error dismissed 
—^Jenkins v. Taylor, Civ.App., 4 S, 
W.2d 656, error dismissed. 

Wis.—^Ijukaszewicz v. D 2 siadulewiC 2 , 
225 N.W. 172, 198 Wis. 605. . 

36 C.J. p 1286 note 6. 
l&ule based ou public policy 
Cal.—Eva v. Smith, 264 P. 803. 89 
Cal.App. 324. 

Ground for removal from office 

It has been held that criticism of 
the acts or conduct of a candidate 
for public office is privileged unless 
the charge is of such a nature as to 
be ground for removal from office. 

U.S.—Sweeney v, Caller-Times Pub. 

Co., D.C.Tex., 41 F.Supp. 163. 

Tex.—^Houston Press Co. v. Smith, 
Civ.App., 3 S,W.2d 900, error dis¬ 
missed. 

8Q. CaL—Morcom v. San Francisco 


Shopping News Co., 40 P.2d 940, 4 
Cal.App.2d 284. 

Minn.—Clancy v. Daily News Cor¬ 
poration, 277 N.W. 264, 202 Minn. 
1 . 

Mo.—^Kleinschmidt v. Johnson, 183 
S.W.2d 82. 

Wis.—^Lukaszewicz v. Dziadulewicz, 
225 N.W. 172, 198 Wis. 605. 
Embarrassment 

The protecting privilege of fair 
comment by the press is not lost 
because the discussion brings em¬ 
barrassment to a candidate for pub¬ 
lic office.—Griffin v. Westchester 
County Publishers, 50 N.T.S.2d 270. 

81- Cal.—^Morcom v. San Francisco 
Shopping News Co., 40 P.2d 940, 4 
Cal.App.2d 284. 

Mo.—^Kleinschmidt v. Johnson, 183 
S,W.2d 8^. 

82. Mo.—Walsh v. Pulitzer Pub. Co., 
157 S.W. 326, 250 Mo. 142, Ann.Cas. 
1914C 985. 

Wis.—^Lukaszewicz v. Dziadulewicz, 
225 N.W. 172, 198 Wis. 605. 

83. Mo.—Walsh v. Pulitzer Pub. Co., 
157 S.W. 326, 250 Mo. 142, Ann.Cas. 
1914C 985. 

84. Tex.—Cooksey v. McGuire, Civ. 
App., 146 S.W.2d 480. 

85. Tex,—Cooksey v. McGuire, su¬ 
pra. 

86. Tex.— Cforpus Juris quoted ia 
Snider v. Leatherwood, Civ.App., 
49 S.W.2d 1107, 1110, error dis¬ 
missed. 

36 C.J. p 1287 note 9. 

87. Kan.—^Majors v. Seaton, 46 ‘P. 
2d 34, 142 Kan. 274. 

36 C.J. p 1287 note 10. 

88. Kan.—Majors v. Seaton, 46 P.2d 
34, 14.2 Kan. 274. 

36 C.J. p 1287 note 11. 

Xu Arizona 

(1) It has been held that a bona 
fide charge against a candidate re¬ 
specting fitness for office is privi¬ 
leged, even though untrue.—Connoi 
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V. Timothy, 33 P.2d 293, 43 Arlz 
517. 

(2) However, the narrower rule, 
holding that false defamatory alle¬ 
gations of fact are not entitled to 
immunity or privilege, has also been 
applied.—^Arizona Pub. Co. v. Harris, 
181 P. 373, 20 Ariz. 446. 

89. Ky.—Clark v. Bullock, 28 S.W. 
2d 991, 234 Ky. 683. 

La.—Otero v. Ewing, 110 So. 648, 162 
La, 453, 56 A.L.R. 249. 

Mo.—^Kleinschmidt v. Bell, 183 S.W. 

2d 87, 353 Mo. 516. 

N.Y.—^Devany v. Quill, 64 N.T.S.2d 
733, 187 Misc. 698. 

S.C.—^Jackson v. Record Pub. Co., 178 
S.B. 833, 175 S.C. 211. 

Wis.—^Lukaszewicz v. Dziadulewicz, 
225 N.W. 172, 198 Wis. 606. 

36 C.J. p 1287 note 12. 

Xu Texas 

(1) It has been held that defama¬ 
tory statements concerning candi¬ 
dates for public office published in 
newspapers or periodicals of gener¬ 
al circulation are not protected by 
ordinary conditional privilege and, 
regardless of malice, are actionable 
if they are false.—^Bell Pub. Co. v. 
Garrett Engineering Co., 170 S.W4d 
197, 141 Tex, 51. 

(2) The same rule with reference 
to a false statement of fact regard¬ 
ing an individual in private life ap¬ 
plies to candidates for office; the 
law protects their reputation with 
the same sanctity.—^Jenkins v. Tay¬ 
lor, Civ.App., 4 S.W.2d 656, error 
dismissed. 

(3) It has been held, however, that 
Qualifications of candidates for office 
are legitimate subjects of discussion, 
and comments are protected, al¬ 
though false, if made in good faith 
and on probable cause and in the 
honest belief that they are true.— 
Snider v. Leatherwood, Civ.App., 49 
S.W,2d 1107, error dismissed. 

90. Ala.—Starks v. Comer, 67 So. 
440, 190 Ala. 245. 

36 C.J. p 1237 note 12, p 1288 note 
13. 
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without malice,and under the honest belief that 
they are true.92 

Keeping in mind the distinction between allega¬ 
tions of fact and inferences or opinions dra^f^^^ 
therefrom, discussed supra § 131, the narrower rule 
may be stated as follows: One may lawfully com¬ 
municate to the public or the electors any fact with¬ 
in his knowledge concerning the character or fitness 
of the candidate,93 and express his opinions on 
them, and his inferences deduced from them,94 as 
long as he states as facts only the truth,9 5 and as 
opinions and inferences therefrom only an honest 
belief,*9^ but the inferences or opinions must be 
stated as such, and not as facts,97 for if they are 
stated as facts their truth must be established.^^ 

In order to render a comment on a person's fit¬ 
ness as a candidate for public office privileged, it 
must be shown that he is desirous of obtaining nom¬ 
ination for the office, and is holding himself out as 
seeking it,93 although actual nomination is not nec- 
essary.i Because a person may have once been an 
unsuccessful candidate for public office, his conduct 
in that campaign is not a fit subject for comment if 
he is not again a candidate for office.^ The pub¬ 
lication of an attack on a person who is not a 
candidate for the votes of the people, but who is 
seeking an appointive office, has been held not priv- 
ileged.9 However, it has been held that the person¬ 
al character and official fitness of an applicant for 
an appointive office are legitimate subjects of com¬ 
ment within the confines of the truth.^ 

Malice. It has been held that the right to criti¬ 


cize a candidate for office does not authorize ma¬ 
licious defamatory statements,® or warrant wrong¬ 
ful aspersive attacks on the motive or character of 
the candidate;® and, if the communication is actu¬ 
ated by express malice, there is no immtmity or 
privilege imless justified by the truth,7 If the com¬ 
ment on the fitness of a candidate for public office 
is true, it has been held that it is immaterial wheth¬ 
er or not it was influenced by malice.® 

Defamation of appointee of candidate for office. 
In order to inform the public of the conduct and 
character of an officer who is a candidate for re- 
election, an elector cannot with impunity publish 
defamatory statements concerning an appointee of 
such candidate.® It has been held, however, that 
such statements are privileged when they are true, 
are made in good faith, and for justifiable ends.^® 

c. Works of Art and Idteratnre 

Criticism of, or comment on, a work of art or litera¬ 
ture ordinarily is immune from liability for defama¬ 
tion provided the publisher makes no misstatements of 
material facts concerning the work and does not go 
out of his way to attack the personal character of the 
author. 

An author or an artist when he places his work 
before the public invites criticism or comment 
thereon,^^ and, however hostile it may be,i2 the 
critic or commentator is not liable for his criticism 
or comment on the work, provided he makes no mis¬ 
statements of material facts concerning it and does 
not go out of his way to attack the personal char¬ 
acter of the author.13 It has further been held that 
an honest criticism is not libelous because it is not 


91. Wis.—^Putnam v. Brown, 115 N. 
W. 910, 162 Wis. 624, Ann.Cas. 
1918C 1085. 

36 aj. p 1287 note 12, p 1288 note 

14. 

92. U.S.—Post Pub. Co. V. Hallam, 
Ohio, 59 P 530, 8 C.C.A. 201. 

36 C.J. p 1287 note 12, p 1288 note 

15. 

93. Mich.—Eikhoff v. Gilbert, 83 N. 
W. 110, 124 Mich. 353, 51 L,.R.A. 
451. 

94. Cal.—Eva v. Smith, 264 P. 803, 
89 Cal.App. 3.24. 

Pa.—Cabrey v. Cameron, Com.Pl., 62 
Montg.Co. 1. 

36 C.J. p 1288 note 18. 

95. Ky.—Clark v. Bullock, 28 S.W. 
2d 991, 234 Ky. 683. 

Mo.—State ex rel. Zorn v. Cox, 298 

S.W. 837, 318 Mo. 112. 

Wis.—^Lukaszewicz v. Dziadulewicz, 
225 N.W. 172, 198 Wis. 605. 

36 C.J. p 1288 note 19. 

96. Neb.—^Estelle v. Daily News 
Pub. Co., 156 N.W. 645, 99 Neb. 
397. 

36 C.J. p 1288 note 20. 


97. Mich.—^Eikhoff v. Gilbert, 83 N. 
W, 110, 124 Mich. 353, 51 L.R.A. 
451. 

98- Mich.—^Eikhoff v. Gilbert, supra. 
99. Iowa.—Ott V. Murphy, 141 N.W. 
463, 160 Iowa 730. 

1. Iowa—Ott V. Murphy, supra. 

2. Iowa—Ott V. Murphy, supra 

3. N.Y.—Hunt v. Bennett, 19 N.T. 
173- 

Tex.—^Kjiapp v. Campbell, 36 S.W. 

765, 14 Tex.Civ.App. 199. 
Communications to appointive power 
see supra § 116. 

4. Mo.—Epps V. Duckett, 223 S.W. 
572, 284 Mo. 132. 

5. Ill.—Ogren v. Rockford Star 
Printing Co., 2-37 IU.App. 349. 

Mo.—^Kleinschmidt v. Bell, 183 S.W. 
2d 87, 353 Mo. 516. 

5. C.—Jackson v. Record Pub. Co., 
178 S.E. 833, 175 S.C. 211. 

Tex.—^Houston Press Co. v. Smith, 
Civ.App., 3 S.W.2d 900, error dis¬ 
missed. 

6. Cal.—^Morcom v. San Francisco 
Shopping News Co., 40 P.2d 940, 4 
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Cal.App.2d 284—^Eva v. Smith, 264 
P. 803, 89 Cal.App. 324. 

7. S.D.—Niblo V. Ede, 152 N.W. 284. 
35 S.D. 359. 

8. Ohio.—Shallenberger v. Scripps 
Pub. Co-, 17 Ohio Cir.Ct.,N.S., 546, 
affirmed 98 N.E. 1132, 85 Ohio St- 
492. 

9. Ariz.—Connor v. Timothy, 33 P. 
2d 293, 43 Ariz. 517. 

Md.—Coffin V. Brown, 50 A. 567, 
94 Md. 190, 89 Am.S.R. 422. 55 L. 
R.A. 732. 

10. Neb.—^Morearty v. Strunk, 226 
N.W. 329, 118 Neb. 718. 

11. N.Y.—Triggs v. Sun Printing & 
Publishing Ass'n, 71 N.E. 739, 179 
N.Y. 144, 103 Am.S.R. 841, 66 L. 
R.A. 612, 1 Ann.Cas. 326—Tetens v. 
Sokolsky, 54 N.T.S.2d 240. 

12. N.Y.—Triggs v. Sun Printing & 
Publishing Ass’n, 71 N.E. 73^, 179 
N.Y. 144, 103 Am.S.R. 841, 56 U 
R.A. 612, 1 Ann.Gas. 326-—Tetens 
V. Sokolsky, 54 N.Y.S.2d 240. 

13. U.S.—^Berg v. Printer^ Ihk 

Co„ D.C.N.Y., 54 F.Supp. 795, af¬ 
firmed, C-CA, 141 F.2d 1022. - 
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reasonably warranted by the facts on which it is 
based or is fantastic or extravagant.^^ However, 
the immunity or privilege of criticism or comment 
is confined to the action, work, or thing, as dis¬ 
cussed supra § 131; hence, if under the pretext of 
criticizing or commenting on a work of art or lit¬ 
erature the critic or commentator takes an oppor¬ 
tunity of attacking the author, he may be liable in 
an action for defamation.^S 

d. Conunodities, Wares, and Merdiandise 

One may have a right fairly to comment on or criti¬ 
cize the commodities, wares, and merchandise of those 


who appeal to the public to buy, and also to comment 
on their conduct in that behalf. 

One may have a right fairly to comment on or 
criticize the commodities, wares, and merchandise 
of those who appeal to the public to buy,is and 
also to comment on their conduct in that behalf ;17 
but the privilege of commenting on public business 
in which the public is interested does not justify 
the publication of falsehoods with regard to such 
business,^8 even though they are believed to be 
true.i9 The criticism or comment must be confined 
to the article or commodity,20 and it must be fair 
and impartial and it must not attack the indi- 

vidual.^2 


F. JUSTHTCATION* 


§ 135. In General 

Justification is a matter of defense in libel and 
slander actions, and is to be distinguished from privilege. 

For the author or publisher of unprivileged de¬ 
famatory matter to be exonerated in a libel or slan¬ 
der action he must be able to justify it,23 justifica¬ 
tion being a matter of defense in such an action.^^ 
As discussed infra § 177, justification in the law 
of defamation is in the nature of a plea in confes¬ 
sion and avoidance, and has been said to be a plea 
of truth.25 

Justification and privilege distinct. Justification 
and privilege, in the law of defamation, are differ¬ 


ent things,26 and one may be relied on as a defense 
without the other.27 Justification does not imply 
that something has been done which is privileged or 
excused.28 

§ 136. Grounds 

Self-defense does not excuse a libel which Is not on 
its face a retort and which makes no reference to any 
occasion or need of self-defense. 

Self-defense cannot be invoked to excuse a libel 
which is not on its face a retort, and which makes 
no reference to any occasion or need of self de- 
fense.23 


Potts V. Dies, 132 F.2d 734. 
77 TJ.S.App.D.C. 92, certiorari de¬ 
nied 63 S.Ct. 1316, 319 U.S. 76.2, 37 
D.Bd. 1713, rehearing- denied 64 S. 
Ct. 28, 320 U.S. 808, 88 L.Ed. 488. 
X.T.—Tetens v. Sokolsky. 54 N.Y.S. 
2d 240. 

36 C.J. p 1289 note 34. 

Imputations affecting authors or edi¬ 
tors in their profession or busi¬ 
ness see supra § 36. 

Bad faith 

Published work is of public inter¬ 
est, and fair criticism is not action¬ 
able in absence of bad faith or bad 
motive, and, although author’s pri¬ 
vate character is not subject to at¬ 
tack, Qualities which he has shown 
by what he has published are open 
to such analysis and comment as an 
honest and intelligent man might 
make.—^Berg v. Printers* Ink Pub. 
Co., D.C.N.Y., 54 P.Supp. 795, af- 
firmed, C.C.A-, 141 P.2d 1022. 

14. U.S.—^Berg v. Printers* Ink Pub. 
Co., supra. 

15. N.Y,—^Brown v. New York Eve¬ 
ning Journal. 255 N.Y.S. 403, 143 
Hisc. 199, affirmed 257 N.Y.S. 903, 
235 App Div. 840. 

36 C.J. p 1289 note 37. 

16. N.J.—Schwarz v. Evening News 


Pub. Co.. 87 A. 148, 84 N.J.Law 
486. 

N.Y.—^Patten v. Harper’s Weekly 
Corp., 158 N.Y.S. 70, 93 Misc. 368, 

17. N.Y.—^Patten v. Harper’s Week¬ 
ly Corp,, supra. 

18. N.J.—Schwarz v. Evening News 
Pub. Co., 87 A. 148, 84 N.J.Law 486. 

19. N.J.—Schwarz v. Evening News 
Puh. Co., supra. 

20. N.Y.—^Patten v. Harper’s Week¬ 
ly Corp.. 158 N.Y.S. 70, 93 Misc. 
368. 

21. N.Y.—^Patten v. Harper’s Week¬ 
ly Corp., supra. 

22. N.Y.—^Patten v. Harper’s Week¬ 
ly Corp., supra. 

23- Mo.—Laun v. Union Electric Co. 
of Missouri, 166 S.W.2d 1065, 350 
Mo. 572, 144 A.L.R. 622. 

24. Wash.—^Ryan v. Tribune Pub. 
Co., 268 P. 893, 148 Wash. 295. 

Defenses in general see infra § 157. 
Matters considered in mitigation 
which do not amount to justifica¬ 
tion see infra § 249. 

25. N.Y.—^Jacoby v. James, 120 N.Y. 
S. 981, 136 App.Div. 431. 

Admissions of pubUcation distin. 
guished 

Admissions of the publication of 
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alleged defamatory matter by de¬ 
fendant would not constitute a de¬ 
fense of truth, but rather a reitera¬ 
tion of the alleged defamation.—Ja¬ 
cobs V. Herlands, 13 N.Y.S.2d 707, 
257 App.Div. 1050, reargument de¬ 
nied 14 N.Y.S.2d 995, 25? App.Div, 
1075. 

26. Ala.—^Ferdon v. Dickens, 49 So. 
888, 161 Ala. 181. 

Cal.—Jones v. Express Pub. Co., 262 
P. 78, 87 Cal.App. 246. 

Tenn.—^Black v. Nashville Banner 
Pub. Co., 141 S.W.2d 908, 24 Tenn. 
App. 137. 

Nature of privileges generally see 
supra § 87. 

27. Mo.—Warren v. Pulitzer Pub. 
Co., 78 S.W.2d 404, 336 Mo. 184. 

N.J,—State V. Dedge, 127 A. 539, 101 
N.J.Law 131. 

Tenn.—Black v. Nashville Banner 
Pub. Co., 141 S.W.2d 908. 24 Tenn. 
App. 137. 

28. Ala.—^Perdon v. Dickens, 49 So. 
888, 161 Ala. 181. 

29. N.Y.—^Burnham v. Hornaday, 223 
N.Y.S. 750, 130 Misc. 207. modified 
on other grounds 328 N.Y.S. 246, 
223 App.Div. 218. 

Prior defamation by plaintiff as jus¬ 
tification see infra § 141. 
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§ 137. -Truth 

a. In general 

b. Nature, limitations, and extent 
a. In G-eneral 

In the absence of contrary constitutional or statu¬ 
tory provision, truth, as a general rule, is a complete 
defense to an action for libel or slander. 

In the absence of constitutional or statutory pro¬ 
vision to the contrary, and subject to the limita¬ 


§ 137 

tions discussed infra subdivision b of this section, 
the general rule is, often-times by force of consti¬ 
tutional or statutory provision, that the truth of a 
charge is a complete defense to a civil action for 
defamation, defendant, in all civil actions of libel 
or slander, being justified in law and exempt from 
all civil responsibility where he alleges and estab¬ 
lishes the truth of the matter charged as defama- 
tory,30 whether the words are actionable per se^^ 


30 . IT.S.—Brinkley v. Fishbein, C.C. 
4 Tex., 110 F.2d 62, certiorari de¬ 
nied 61 S.Ct, 34, 311 U.S. 672. 85 
L,.Bd. 432—^Holden v. American 
Xews Co., D.C.Wash., 62 F.Supp. 
24, appeal dismissed, C.C.A., 144 F. 
2d 249—Cridlebaugh v. Rudolph, D. 
C.N.J., 40 F.Supp. 393, reversed on 
other grounds, C.C.A., 131 F.2d 795, 
certiorari denied 63 S.Ct. 855, 318 

U.S. 779, 87 L.Ed. 1147. 

Ala.—^Ripps V. Herrington, 1 So.2d 
899, 241 Ala. 209—Tingle v. Worth¬ 
ington, 110 So. 143, 215 Ala. 126. 

Ariz.— Corpus Juris cited iu Central 
Arizona Light & Power Co. v. AJs- 
ers. 46 P.2d 126, 134. 45 Ariz. 526, 

Cal._^Draper v. Heilman Commercial 

Trust & Savings Bank, 263 P. 240, 
203 Cal. 26—Glenn v. Gibson, App., 
171 P.2d 118—McLaughlin v. 
Standard Accident Ins. Co., 59 P.2d 
631, 15 Cal.App.2d 558—Jones v. 
Express Pub. Co., 262 P, 78, 87 
Cal.App. 246. 

Conn.—^Atlas v. Whitham, 156 A. 887, 
113 Conn. 791—-Corsello v. Emer¬ 
son Bros., 137 A. 390, 106 Conn. 
127. 

D.C.—Sullivan v. Meyer, 141 F.2d 21, 
78 U.S.App.B.C. 367, certiorari de¬ 
nied 64 S.Ct. 1145, 322 U.S. 743, 88 
L.EcL 1575. 

Ga.—^McIntosh v. Williams, 128 S.E. 
672, 160 Ga. 461, conformed to 129 
S.E. 5, 34 Ga.App. 180—Ivester v. 
Coe, 127 S.E. 790, 33 Ga.App. 620. 

Hawaii.— Corpus Juris cited in Bald¬ 
win V. Tribune-Herald, 32 Hawaii 
87. 89. 

Iowa.— Corpus Juris cited in McCud- 
din V. Dickinson, 300 N.W. 308, 309, 
230 Iowa 1141—Mowry v. Reinking, 
213 N.W. 274, 203 Iowa 6.28. 

Ky.—Wolff V. Benovitz, 192 S.W.2d 
730, 301 Ky. 661—Pennington v. 
Little. 99 S.W.2d 776, 266 Ky. 750 
—^Brents v. Morgan, 299 S.W. 967, 
221 Ky. 765, 55 A.L.R. 964-—Plum¬ 
mer V. Commercial Tribune Pub. 
Co., 270 S.W. 793, 208 Ky. 210. 

La.—^Pool V. Gaudin, 24 So.2d 383, 
209 La. 218—Otero v. Ewing, 115 
So. 633, 165 La. 398—^Alloway v. 
Fitzgerald, 103 So. 440, 158 La. 54 
—Martin v. Nunez, App., 178 So. 
662—Newsom v. Starns, 136 So. 
743. annulled on other grounds 142 
So. 138, 174 La. 955, conformed to, 
App, 142 So. 704—Derivas v. Gas- 
pard, 1 La.App. 420. 


Md.—Bowie v. Evening News Co., 134 
A 214, 151 Md. 285. 

Mass.—Bander v. Metropolitan Life 
Ins. Co., 47 N.E.2d 595, 313 Mass. 
337—Themo v. New England 
Newspaper Pub. Co., 27 N.E.2d 
753, 306 Mass. 54—Comerford v. 
Meier, 19 N.E.2d 711, 302 Mass. 
398. 

Mich.—^Hysko v. Polonia Pub. Co., 
215 N.W. 3, '239 Mich. 676. 

Miss.— Corpus Juris cited in Conroy 

V. Breland, 189 So. 814, 816, 185 
Miss. 787—^Taylor v. Standard Oil 
Co., 186 So. 294, 184 Miss. 392— 
Corpus Juris quoted in Bass v. 
Burnett, 119 So. 827, 828, 151 Miss. 
852. 

Mo.—^Kleinschmidt v. Johnson, 183 S. 

W. 2d 82—Warren v. Pulitzer Pub. 
Co., 78 S.W.2d 404, 386 Mo. 184. 

Mont-—Griffin v. Opinion Pub. Co., 
138 P,2d 580, 114 Mont 502—Miller 
Ins. Agency v. Home Fire dc Ma¬ 
rine Ins. Co. of California, 51 P. 
2d 628, 100 Mont 551. 

N.J.—^Hartley v. Newark Morning 
Ledger Co., 46 A.2d 777. 134 N.J. 
Law 217—^Lindsey v. Evemng 
Journal Ass*n, 163 A 245, 10 N.J. 
Misc. 1275. 

N.Y.—^Mack, Miller Candle Co. v. 
MacMillan Co., 269 N.T.S. 33, 239 
App.Div. 738, affirmed 195 N.B. 167, 
266 N.T. 489—^Brown v. Mack, 56 
N.T.S.2d 910, 185 Misc. 368—Pee¬ 
ples V. State. 38 N.T.S.2d 690, 179 
Misc. ‘272—^Flynn v. New York 
World-Telegram Corporation, 268 
N.Y.S. 753, 150 Misc. 241—Rodger 
V. American Kennel Club, 245 N. 
Y.S. 66.2, 138 Misc. 310—Kitograd 

V. Shapiro, 39 N.Y.S.2d 959. 

N.C.—^Elmore v. Atlantic Coast Line 
R. Co., 127 S.E. 710, 189 N.C. 658. 
Ohio.—^Fitscher v. Rollman & Sons 
Co., 167 N.E. 469, ‘31 Ohio App. 340. 
Pa.—Crandall v. Long, Com.Pl., 51 
Dauph.Co. 337. 

Tex.—^Nunn v. Webster, Com.App, 
260 S.W. 157—Caller Times Pub. 
Co. V. Chandler, Civ.App., 122 S. 

W. 2d 249, affirmed 130 S.W.2d 853, 
134 Tex. 1—Clough v. News Pub. 
Co.. Civ.App., 58 S.W.2d 1033— 
First State Bank of Lirford v. 
Parker, Civ.App., 28 S.W.2d 269, 
error dismissed—^Moore v. Davis, 
Civ.App., 16 S.W.2d 380, affirmed, 
Com.App., 27 S.W.2d 153, rehear¬ 
ing denied 32 S.W.2d 181—^Enter¬ 
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prise Co. v. Wheat, Civ.App., 290 
S.W. 212. 

Utah.—Williams v. Standard-Er^um- 
iner Pub. Co., 27 P.2d 1, 83 Utah 
31. 

Va.—^Rosenberg v. Mason, 160 S.E. 
190, 157 Va. 215. 

Wash-—Carey v. Hearst Publications, 
143 P.2d 857, 19 Wash.2d 655—Cav¬ 
ers V. Giles, 298 P. 681, 162 Wash. 
463. 

Wis.—Corpus juris cited tu Williams 
V. Journal Co., 247 N.W. 435, 439, 
211 Wis. 362. 

36 C.J. p 1232 note 5, p 1171 note 
49 [a]. 

Admission of truth 

Public employee could not com¬ 
plain of publication of facts regard¬ 
ing her character, which she subse- 
QLuently admitted to be true in pub¬ 
lic investigation respecting her fit¬ 
ness for office.—Jones v. Express 
Pub. Co., 262 P. 78, 87 Cal.App. 246. 
Truth as only defense 

(1) If criticism or charge against 
public officer is ground for remov¬ 
al from office, truth is only defense. 
—^Express Publishing Company v. 
Keeran, Tex.Com.App., 284 S.W. 913 
—^Houston Press Co. v. Smith, Tex. 
Civ.App., 3 S.W.2d 900, error dis¬ 
missed. 

(2) Pair comment and criticism of 
public officers see supra § 134. 

Truth injurious to third person 

Where a plaintiff who, charged by 
defendant with slander, relies on 
the truth of the words published by 
him to show that he is not guilty 
of slander, as charged by defendant, 
he cannot maintain his action, when 
proof of the truth injuriously affects 
a third person not a party to the 
case.—^Loughead v. Bartholomew, 
Wright, Ohio, p 90. 

Establishment of truth 

Fact that plaintiff had reasonable 
cause to inquire into financial re¬ 
sponsibility of defendant in itself 
did not establish truth of plaintiff’s 
statement that defendant was not 
meeting his business obligations.— 
Edelman v. Locker, D.C.Pa., 6 P-RJI). 
272. 

31*'. U.S.—Brinkley v. Fishbein, C.G, 
A.Tex., 110 P.2d 62, stating TeX- 
law, certiorari denied 61 S.Ct. 
34, 311 U.S. 672, 85 L.Ed. 432. 
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or per quod,3 2 and it has been held that proof of 
the truth of the charge is a complete defense re¬ 
gardless of the innuendo annexed.^^ Where a stat¬ 
ute authorizes defendant to give in evidence, in 
mitigation of damages, the truth of the words spo¬ 
ken or written or the circumstances under which 
they were spoken or written, defendant is not there¬ 
by precluded from setting up as a special defense 
the truth of the matter as a bar to the action.34 

Insults, Under some statutes making actionable 
words which from their usual construction and com¬ 
mon acceptation are considered insults, discussed 
supra § 15, the truth of the words spoken has been 
held to constitute no defense.^S Under others truth 
constitutes a defense or bar to the action.36 Un¬ 


G. J. g, 

der still other statutes the truth constitutes a de¬ 
fense when, and only when, published with good 
motives and for justifiable ends. ^ 7 

b. Nature, Limitations, and Extent 

In order to constitute a complete defense, truth 
pleaded in justification must meet the precise charge 
and be as broad as the defamatory accusation. Sub¬ 
stantial truth is sufficient. 

While matter of justification by means of a plea 
of the truth, to be of any avail, must meet and an¬ 
swer the substance of the defamatory charge, 3s 
it need not meet absolutely the letter and form of 
the charge,or every word thereof,^® nor need it 
be literally true,^^ substantial justification or 
truth,42 that is, truth in all material aspects,43 


Ariz.— Corpus Juris cited la Central 
Arizona Light & Power Co. v. Ak¬ 
ers. 4S P.2d 126, 134, 45 Ariz. 526 

Ky.—^Pennington v. Little, 99 S.W.2d 
776, 266 Ky. 750. 

Miss.— Corpus Juris <luoted in Bass 
V. Burnett, 110 So. S27, 828, 151 
Miss. 852. 

N.Y.—Cohalan v. New York "World- 
Telegram Corporation, 16 N.Y.S.2d 
706, 172 Misc. 1061—Saenz v. New 
York Tribune, 290 N.Y.S. 316, 160 
Misc. 565. 

Pa.—O’Donnell v. Philadelphia Rec¬ 
ord, 56 Pa.Dist. & Co. 328. 

Tex.—^Moore v. Davis, Civ.App., 16 
S.W.2d 380, affirmed, Com.App., 27 
S.W.2d 153, rehearing denied 32 
S.W.2d 181—^Houston Press Co. v. 
Smith. Civ.App., 3 S.W.2d 900, er¬ 
ror dismissed- 

"Wash.—Carey v. Hearst Publica¬ 
tions, 143 P.2d 857, 19 Wash.2d 
655. 

Wis.—Schneider v. Kenosha News 
Pub. Co., 20 N.W.2d 568, 247 Wis, 
382—Schneider v, Journal-Times 
Co., 20 N.W.2d 572, 247 Wis. 391. 

36 C.J. p 1232 note 6. 

32. Ariz.— Corpus Juris cited in 
Central Arizona Light & Power 
Co. V. Akers, 46 P.2d 126, 134, 45 
Ariz. 526. 

Miss.— Corpus Juris quoted in Bass 
V. Burnett, 119 So. 827, 828, 151 
Miss. S52. 

Tex.—^Moore v. Davis, Civ.App., 16 
S.W.2d 380, affirmed, Com.App, 27 
S.W.2d 153, rehearing denied 32 
S.W.2d 181. 

36 C.J. p 1232 notes 5. 8, 9, p 1171 
note 49 [b]. 

33. Tenn.—^American Tel. & Tele¬ 
graph Co. V. Fry, 8 Tenn.Civ.App. 
159. 

34- S.C.— Corpus Juris quoted in 
Johnston v. Life &. Casualty Ins. 
Co., 7 S.E.2d 463, 465, 192 S.C. 518. 

36 C.J. p 1233 note 15. 

35. Miss.—Jefferson v. Bates, 118 
So. 717, 152 Miss. 128—McLean v. 
Warring, 13 So. 236. 


’ 36. Va.—^Rosenberg v. Mason, 160 S. 

E. 190, 157 Va. 215. 

36 C.J. p 1233 note 17 [a]. 

Prohibition of demurrer 

Truth bars statutory action for in¬ 
sulting words, notwithstanding pro¬ 
vision in statute to effect that no de¬ 
murrer shall preclude jury from 
passing thereon.—Guide Pub. Co. v. 
Futrell, 7 S.E-2d 133, 175 Va. 77. 

37. W.Va.—Barger v. Hood, 104 S.E. 
280, 87 W.Va. 78. 

sa Ala.—Corpus Juris cited In Al¬ 
abama Ride Co. v. Vance, 178 So. 
438, 439, 235 Ala. 263. 

La.—^Bernstein v. Commercial Nat 
Bank, 108 So. 117, 161 La. 38. 

36 C.J. p 1233 note 20. 

39. Fla.—Florida Pub. Co. v. Lee, 
80 So. 245, 76 Fla. 405. 

40. Cal.—Heuer v. Kee, 59 P.2d 1063, 
15 Cal.App.2d 710. 

41. Cal.—Emde v. San Joaquin 
County Central Labor Council, 143 
P.2d 20, 23 Cal.2d 146, 150 A.L.R. 
916. 

Mo,—Kleinschmidt v. Bell, 183 S.W. 
2d 87, 353 Mo. 516—Kleinschmidt 

V. Johnson, 183 S.W.2d 82, 

Tex.—^Enterprise Co. v. Wheat Civ. 
App., 290 S.W. 212. 

42. Ala.—^White v. Birmingham 
Post Co., 178 So. 449, 235 Ala. 278 
—Alabama Ride Co. v. Vance, 178 
So. 438, 236 Ala. 263. 

Cal.—^Emde v. San Joaquin County 
Central Labor Council, 143 P.2d 20, 
23 Cal.2d 146, 150 A.L.R. 916— 
Glenn v. Gibson, App., 171 P.2d 
118—Heuer v. Kee, 59 P.2d 1063, 15 
Cal.App,2d 710—^Mortensen v. Los 
Angeles Examiner, 296 P. 927, 112 
Cal.App. 194. 

Ky.—Plummer v. Commercial Trib¬ 
une Pub. Co., 270 S.W. 793, 208 
Ky. 210. 

La.—Otero v. Ewing, 115 So. 633, 165 
La. 398. 

Mo.—^Kleinschmidt v. Johnson, 183 S. 

W. 2d 82. 

N.Y.—Corpus juris cited is. Burlin- 
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game v. Sun Printing & Publish¬ 
ing Ass’n, 287 N.Y.S. 121, 122, 247 
App.Div. 894. 

Pa—Crandall v. Long, Com.PL, 5 i 
Dauph.Co. 337. 

Tex.—Caller Times Pub. Co. v. 
Chandler, Civ.App., 122 S.W.2d 249, 
affirmed 130 S.W.2d 853, 134 Tex 
1—^Lundberg y. Brownsville Her¬ 
ald Pub. Co., Civ.App., $6 S.W. 2 d 
375—^Enterprise Co. y. Wheat Civ. 
App., 290 S.W. 212. 

Wash.—Carey v. Hearst Publications, 
143 P. 2 d $57, 19 Wash. 2 d 655. 
Wis.—W illiams v. Journal Co., 247 
N.W. 435, 211 Wis. 362. 

36 C.J. p 1233 note 22. 

Immaterial Inaccuracies In newspa¬ 
pers see supra § 122 . 

“"WTien the truth is so near to the 
facts as published that fine and 
shaded distinctions must be drawn 
and words pressed out of their ordi¬ 
nary usage to sustain charge of li¬ 
bel, no legal harm has been done.”— 
Fleckenstein v. Friedman, 193 N.E, 
537, 538, 266 N.Y. 19—Cafferty v. 
Southern Tier Pub. Co., 123 N.E. 76. 
78, 226 N.Y. 87, 93—Saenz v. New 
York Tribune, 290 N.Y.S. 316, 160 
Misc. 565—^Udell y. Josephson, 11 N. 
Y.S.2d 866 , 867. 

43, Ala.—^Whita v. Birmingham 

Post Co„ 178 So. 449, 235 Ala. 27S 
—Alabama Ride Co. v. Vance, 178 
So. 438, 235 Ala. 263. 

Purpose of lalsappropriatioii 
Where the gravamen of the charge 
is conversion or misappropriation of 
corporate funds, the purpose of such 
conversion is Immaterial €uid adds 
nothing to the charge, and hence the 
truth of such purpose as stated in 
the statement complained of need 
not be established.—^Burlingame v. 
Sun Printing & Publishing Ass’n, 287 
N.Y.S. 121, 247 App.Div. 894. 
Admissioa. of incorrectness 

An admission that statement 
which did not affect substance of al¬ 
legedly defamatory charges was in¬ 
correct would not vitiate the de- 



53 O.J.iS. 


LIBEL AND SLANDER 


§ 137 


ing sufficient. However, in order to constitute 
justification, the precise charge must be justified, 
and it is not sufficient to establish the truth of an¬ 
other charge,^^ although of the same general na- 
ture,^® and although distinct only as to subject mat- 
ter^7 or timers and place.49 

The truth, when relied on, must^ in order to con¬ 
stitute a complete defense, be as broad as the de¬ 
famatory accusation and so the truth of only 
a part of a charge or accusation will not amount to 
a complete defense.^^ Where, however, the matter 
contains several distinct charges, defendant may 
justify as to a separate and distinct part;^^ but, 


if he omits to justify the part which contains ac¬ 
tionable matter, he is liable for that which he has 
omitted to justify.53 The justification may be as 
to any part of the defamatory matter which is of 
itself actionable.54 In order to justify in part the 
imputation covered need not be of an offense differ¬ 
ent from that imputed by the rest of the charge, 
provided the defamatory matter is itself actiona¬ 
ble but, in order to justify in part, the part 
covered must be itself defamator}\56 The truth 
must extend to all aspects of the accusation ,*57 the 
libelous implications and insinuations, as well as 
the direct accusations, must be justified.^^ 


fense of justification.—Cassidy v. 
Gannett Co., IS N.Y.S.^d 729. 173 
Misc. 634. 

Conn —Corpus Juris cited iu 
Johnson v. Whipple, 169 A. 619, 
620, 117 Conn. 599. 

Mich.—Martinoff v. Jackson Xews 
Pub. Co, 197 N.W. 676, 226 Mich. 
233. 

Mo.—Reese v. Fife, 279 S.W. 415. 
N.Y.—Burnham v. Hornaday, 223 3Sr. 
Y.S. 750, 130 Misc. 207, modified on 
other grounds 228 N.T.S. 246, 223 
App.Div 218. 

Va.—James v. Powell, 152 S E. 539, 
154 Va. 96. 

36 C.J. p 1233 note 23. 

Charge of perjury 
The fact that answers framed by 
attorney for his client to give in re¬ 
sponse to a demand for admissions 
may have been equivocal was not 
justification for the publication of a 
newspaper article carrying the im¬ 
putation that judge, in effect, charg¬ 
ed attorney with perjury.—^Carey v. 
Hearst Publications, 143 P.2d 867, 19 
Wash.2d 655. 

45. Conn,— Corpus Juris cited in 
Johnson v Whipple, 169 A. 619, 
620, 117 Conn. 599. 

36 C.J. p 1233 note 24. 

46. Conn.—Corpus Juris cited in 
Johnson v. Whipple, 169 A. 619, 
620. 117 Conn. 599. 

Va.—James v Powell, 152 S.E. 539, 
154 Va. 96 

36 C.J. p 1233 note 25. 

47. Conn.—Denneny v O’Connell, 33 
A. 920, 66 Conn 175. 

35 C.J p 1233 note 26. 

48. Md—Coffin v. Brown, 50 A. 667, 
94 Md. 190, S9 Am S.R. 422, 55 L. 
R.A. 732. 

49. Md,—Coffin V. Brown, supra. 

50. Conn.—Johnson v. Whipple, 169 
A. 619. 117 Conn, 599. 

Hawaii.—Corpus Juris q.uoted in 
Baldwin v. Hilo Tribune-Herald, 32 
Hawaii 87, 89. 

La—Barbre v. Morgan, 103 So. 32, 
157 La. 753. 

^•7“.—Abell V. Cornwall Industrial 
53 C.J.S.--15 


Corporation, 150 N.E. 132, 241 N.Y. 
327, 43 A.L.R. 880—Jacobs v. Her- 
lands, 13 N.Y.S.5d 707, 257 App. 
Div. 1050, reargument denied 14 
N.Y.S.2d 995, 257 App.Div. 1075— 
New York Soc. for Suppression of 
Vice V. McPadden Publications, 
233 N.Y.S. 273, 133 Misc. 686— 
Burnham v. Hornaday, 223 N.Y.S. 
750, 130 Misc. 207, modified on 

other grounds 228 N.Y.S. 246, 223 
App.Div. 218—^Dache v. Abraham & 
Straus, 65 N.Y.S.2d 682, reversed 
on other grounds 67 N.Y.S.2d 128, 
271 App.Div. 895. 

36 C.J. p 1233 note 29. 

Test 

Workable test is whether libel as 
published would affect reader's mind 
differently from pleaded truth.— 
White v. Barry, 41 N.E.2d 448, 288 
N.Y. 37, motion denied 43 N.B.2d 71, 
288 N.Y. 669—^Pleckenstein v. Fried¬ 
man, 193 N.E. 537, 266 N.Y. 19—Udell 
V. Josephson, 11 N.Y.S.2d 866. 

Charge as whole must be shown 
to be true.—^Abell v. Cornwall Indus¬ 
trial Corporation, 150 N.E. 132, 241 
N.Y. 327, 43 A.L.R. 880. 

Arrest and investigation 

It was no partial defense for pub¬ 
lishing defamatory article charging 
plaintiff was arrested and investigat¬ 
ed by district attorney to show 
plaintiff was merely investigated by 
attorney general.—^Levey v. New 
York Evening Journal, 260 N.Y.S. 
654, 237 App.Div. 265. 

Blackmail 

Where plaintiff was charged with 
being a blackmailer, it was error for 
the court to limit the defense of jus¬ 
tification to proof of the crime of 
blackmail, denounced by a statute 
relating to threats in writing, the 
word ‘‘blackmail’* having a broader 
meaning.—Guenther v. Ridgway Co., 
156 N.Y.S. 534, 170 App.Div. 725. 

51. U.S.—Holden v. American News 
Co., D.C.Wash., 52 F.Supp. 24, ap¬ 
peal dismissed. C.C.A., 144 P.2d 
249. 

N.Y.—Abell V. Cornwall Industrial 
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Corporation, 150 N.E, 132, 241 N.Y. 
327, 43 A.L.R. 880. 

Pa.—^Diamond v. Krasnow, 7 A-2d 66, 
136 Pa.Super. 68. 

Wash.—Luna v. Seattle Times Co., 59 
P.2d 753, 186 Wash. 618, 105 A.L.R. 
932. 

36 C.J. p 1234 note 30. 

52. Md.—^Barlngton v. Robinson, 95 
A. 1067, 127 Md. 46. 

36 C.J. p 1234 note 31. 

53. Okl.—Spencer v. Minnick, 139 P- 
139, 41 Okl. 613. 

36 C.J. p 1234 note 32. 

54. Va.—White v. White, 106 S.E, 
350, 129 Va. 621. 

55. Va.—White v. White, supra. 

66. Va.—^White v. White, supra. 

57. Mass.—^Karjavainean v. Mac- 
Padden Publications, 26 N.E.2d 
538, 305 Mass. 573. 

58. N.Y.—Shields v. Chilton Co., 6 
N.Y.S.2d 116, L20, 168 Misc. 745, re¬ 
versed on other grounds 8 N.Y.S. 
2d 276, 255 App.Div. 985, reargu¬ 
ment denied 9 N.Y,S.2d 582. 256 
App.Div. 820—^Burnham v. Horna¬ 
day, 223 N.Y.S. 750, 130 Misc. 207, 
modified on other grounds 228 N. 
Y.S. 246, 223 App.Div. 218. 

Sense of innuendo 

(1) Defendant, relying on truth of 
publication, must justify it in sense 
in which innuendo explains it. 

Mont.—Croft v. Thurston, 276 P. 950, 

84 Mont. 510. 

N.Y.—Jacobs v. Herlands. 13 N.Y.S. 
*2d 707, 257 App.Div. 1050. reargu¬ 
ment denied 14 N.Y.S.2d 995, 257 
App.Div. 1075—Jacobs v. Herlands, 
17 N.Y.S.2d Til, affirmed 19 N.Y.S, 
2d 770, 259 App.Div. 823. 

(2) The jury's interpretation of 
the alleged libelous article and its 
innuendoes is all that need be jus¬ 
tified, not the interpretation that 
plaintiff chooses to make.—^Van Ars- 
dale V. Time, Inc., 35 N.Y.S.2d 951, 
affirmed 39 N.Y.S.2d 413, 265 App, 
Div. 919. 

<3) Innuendo may be justified by 
facts on face of article if true.—^Fer¬ 
guson V. Houston Press Co., Tex-Civ, 
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As affected by motives or malice. Generally truth 
constitutes a complete defense no matter what mo¬ 
tive prompted its publication,^9 and notwithstand¬ 
ing the publication was malicious,or without be¬ 
lief,®^ or without reason on the part of defendant 
to believe,®2 that the imputation is true. However, 
there are some authorities which, even in the ab¬ 
sence of a statute so providing, have asserted that, 
in order for truth to constitute justification, the 
accusation must have been published with good mo- 
tives,®3 and this is sometimes held to be so by force 
of constitutional or statutory provisions.®^ Some 
of such provisions do not apply to slander.®^ A 
fortiori, truth constitutes a defense where the ac¬ 
cusation was published with a justifiable motive®® 
or without malice.®*^ 

Arrest for, or commission or conviction of, 


crime. In accordance with the general rule, dis¬ 
cussed supra subdivision a of this section, if the es¬ 
tablished facts indicate that the crime has been 
committed, liability does not attach to one charging 
such facts as a crime,®® although to justify the 
imputation of the commission of a crime defendant 
must fasten on plaintiff all the elements of the 
crime,®® both in act*^® and in intent. 

While the mere publication of the fact that one 
has been arrested, and on what accusation, is not 
actionable, if true,72 even if the person arrested be 
innocent of the crime charged,73 if there are add¬ 
ed, by way of comment, words which amount to an 
accusation that the charge is true, or comment 
which assumes the guilt of the person arrested, the 
mere fact that the person was arrested on the 


App-, 1 S.W.^d 3S7, affirmed Houston 
Press Co. v. Ferguson, Com.App., 12 
S.W.2d 125. 

<4) Sufficiency of plea of justifica¬ 
tion with respect to innuendoes see 
infra § 177. 

59. Ala.—Ripps V. Herrington, 1 So. 

2d S99, 241 Ala. 209—Alabama 

Ride Co. v. Vance, 17S So. 4SS, 
235 Ala. 263. 

N.J.—Hartley v. Newark Morning 
Ledger Co., 46 A.2d 777, 134 N.J. 
Law 217. 

N.T.—Rodger v. American Kennel 
Club, 245 N.T.S. 662, 138 Misc. 310. 

60. Ala.—^Alabama Ride Co. v. 
Vance, 178 So. 438, 235 Ala. 263. 

Ky.—^Pennington v. Little, 99 S.W.2d 
776, 266 Ky. 750—^Plummer v. Com¬ 
mercial Tribune Pub. Co., 270 S.W. 
793, 208 Ky. 210. 

Miss.—Corpus Juris quoted in Bass 
V. Burnett, 119 So. 827, 828, 151 
Miss. 852. 

Mo.—^Kleinschmidt v. Johnson, 183 
S.W.2d 82. 

N.J.—Lindsey v. Evening Journal 
Ass^n, 163 A. 245, 10 N.J.Misc. 
1275. 

Tex.—Moore v. Davis, Civ.App, 16 
S.W.2d 380, affirmed, Com.App., 27 
S.W.2d 153, rehearing denied 32 S. 
■W.2d 181. 

36 C.J. p 1232 note 8. 

61. Cal.—^Emde v. San Joaquin 
County Central Labor Council, 143 
P.2d 20, 23 Cal.2d 146, 15 A.D.R. 
916. 

N.J.—^Lindsey v. Evening Journal 
Ass*n, 163 A. 245, 10 N.J.Misc. 

1275. 

Belief in truth of false statements 
see infra § 138. 

62. Miss.—Corpus Juris quoted *in 
Bass V, Burnett, 119 So. 827, 828, 
151 Miss. 832. 

Tex.—^iloore v. Davis, Civ.App., 16 
S.W.2d 380, affirmed, Com,App., 


27 S.W.2d 153, rehearing denied 32 
S.lV.2d 181. 

36 C.J. p 1232 note 9. 

63. N.H.—tiutchins v. Page, 72 A. 
689, 75 N.H. 216, 31 L.R.A.,N.S., 
132. 

36 C.J. p 1232 note 11. 

64. Mass.—^Pinnish Temperance Soc. 
V. Finnish Socialistic Pub. Co., 130 
N.E. 845, 238 Mass. 345. 

36 C.J. p 1233 note 13. 

Insults see supra subdivision a of 
this section. 

Actual malice deprives defendant 
of benefit of truth as defense to li¬ 
bel.—Bander v. Metropolitan Life 
Ins. Co., 47 N.E.2d 595, 313 Mass. 337. 

65. Mass.—^Bander v. Metropolitan 
Life Ins. Co., supra. 

36 C.J. p 1232 note 14. 

66. Okl.—Craig v. Wright, 76 P.2d 
248, 182 Okl. 68. 

Self-vlndicatiou is a justifiable mo¬ 
tive.—Craig V. Wright, supra. 

Effect of malice on justifiable mo¬ 
tive 

(1) “Malice,” in law of libel, has 
no definite meaning, and whether it 
will destroy justifiable motive of de¬ 
fendant depends on exact type of 
malice relied on for that purpose in 
conjunction with nature of defense. 
—Craig V. Wright, supra. 

(2) V’here plaintiff had testified 
against defendant, who was convict¬ 
ed for failure to send his child to 
school, the fact that defendant, in 
seeking to vindicate himself and to 
repel adverse publicity of criminal 
prosecution, was angry, bore ill-will, 
desired vengeance, and wanted to in¬ 
jure plaintiff by publishing newspa¬ 
per article stating that plaintiff was 
willing to swear to anything to con¬ 
vict defendant whether he was guilty 
or not, was insufficient to destroy de¬ 
fendant's justifiable motive of self- 
vindication. — Craig V. Wright, su- 
pra. 


67. Cal.—Jones v. Express Pub. Co., 
262 P. 78, 87 Cal.App. 246. 

La—Alloway v. Fitzgerald, 103 So. 
440, 158 La. 54. 

Mass—Comerford v. Meier, 19 N.E. 

2d 711, 302 Mass. 398. 

Tex.—^Houston Press Co. v. Smith, 
Civ.App., 3 S.W.2d 900, error dis¬ 
missed. 

Truth, when published with good 
motives and for justifiable ends, is 
a defense to a charge of libel.—Cook 
V. East Shore Newspapers, 64 N.E.2d 
751, 327 IlLApp. 559. 

68. Utah.—Williams v. Standard- 
Examiner Pub. Co., '27 P.2d 1, 83 
Utah 31. 

69. Mo.—Schubert v. American 
Press, 19 S.W-2d 472, 323 Mo. 299. 

Tex.—^Ferguson v. Houston Press 
Co., Civ.App., 1 S.W.2d 387, af¬ 
firmed, Com App., Houston Press 
Co. V. Ferguson, 12 S.W.2d 125. 

36 C.J- p 1234 note 37. 

Particular crime charged 

Justification, to be available, must 
justify the crime charged. 

Mich —Martinoff v. Jackson News 
Pub Co., 197 N.W. 676, 226 Mich. 
233. 

Va.—James v. Powell, 152 S.E. 639, 
154 Va. 96. 

70. Mich. — Schattler v. Daily Her¬ 
ald Co., 127 N.W. 42, 162 Mich. 115. 

71. Mich.—Schattler v. Daily Her¬ 
ald Co., supra. 

N.Y.—^Patten v. Harper's Weekly 
Corp., 158 N.Y.S. 70, 93 Misc. 368. 

72. U.S.—Commercial Pub. Co. v. 
Smith, Tenn., 149 F. 704, 79 C.C.A. 
410. 

Vt.—Lancour v. Herald & Globe 
Ass’n, 17 A.2d 253, 111 Vt 371, 132 
AL.R. 486. 

73. N.Y.—Rein v. Sun Printing & 
Publishing Co., 188 N.Y.S. 608, 196 
App.Div. 873. 
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charge stated is no justification for words imput¬ 
ing guilt.7^ 

A charge imputing that one has been convicted' 
of an offense, if there has been a conviction, is jus¬ 
tified regardless of whether or not plaintiff was 
in fact innocent of the offense'^S or whether or not 
the court had jurisdiction.^^ 

§ 138. - Belief; Probable Cause 

Belief in the truth of a defamatory statement does 
not constitute a justification or defense. 

While belief in the truth of alleged defamatory 
statements is immaterial where they are actually 
true, as discussed supra § 137 b, where the publi¬ 
cation of defamatory matter is shielded by no priv¬ 
ilege, it will be no justification or defense that de¬ 
fendant, in ^good_i§,ith, believed the charge to be 
true,77 and was not animated by ill will or actual 
malice.78 Also, the fact that defendant had prob¬ 
able cause for such belief does not alter the rule.79 
Although the belief may have been induced by mis¬ 
conduct on the part of plaintiff, if such misconduct 
falls short of what defendant has charged it is 
not a defense.^® So it has been held to be no de¬ 
fense that the person to whom the words were pub¬ 


lished did not believe them to be true.^i On the 
other hand, it has been held that an action will not 
lie for words which, although actionable in them¬ 
selves, were spoken under such circumstances as 
would not lead persons present to believe they were 
spoken as truth. 

§ 139 , - On Information; Reports and 

Rtunors 

As a general rule it is no defense or justification 
that a false defamatory statement was based on infor¬ 
mation received from another or was the subject of 
general rumor or report, and this is so although the 
statement is qualified to indicate such sources. 

It is no justification that defendant received his 
information from a third person^^ and that defend¬ 
ant at the time of his publication disclosed the name 
of the author.S^ While some early cases hold that 
in an action for slander it is a good defense to show 
that the words were spoken on the authority of an¬ 
other, whose name was given at the time the repe¬ 
tition was made,S5 the modem rule is that a per¬ 
son is not justified in repeating a slanderous charge, 
although he at the time names the author,^ 6 txn- 
less at least it appears that he acted without any 
malicious intent, the quo animo with which the 


74. U.S.—Commercial Pub. Co. v. 
Smith, Tenn., 149 P. 704, 79 C.C.A. 
410. 

Vt.—^Lancour v. Herald & Globe 
Ass'n, 17 A.2d 253, 111 Vt. 371, 13,2 
A.L,.R. 486. 

75. Kan.—Hanson v. Bristow, 123 P. 
725, 87 Kan. 72. 

76. Elan.—Hanson v. Bristow, supra, 

77. Ga.—Ivester v. Coe, 127 S-E. 
790, 33 Ga.App. 620. 

Iowa.—^McCuddin v. Dickinson, 283 
N.W. 886, 226 Iowa 304, 

La.—Edwards v. Derrick, 190 So. 671, 
193 La. 331. 

Mont.—Miller Ins. Agency v. Home 
Fire & Marine Ins. Co. of Cali¬ 
fornia, 51 P.2d 628, 100 Mont. 551, 

N.J,—^Vail V. Pennsylvania R Co., 
136 A. 425, lOsV.J.Lctv/ 213—O'Re¬ 
gan V. Schermerhorn, 50 A.2d 10, 
25 N.J.Misc. 1—^Lindsey v. Eve¬ 
ning Journal Ass'n, 163 A. 245, 10 
XJ.Misc. 1275. 

N.Y.—^Kehoe v. Hew York Tribune, 
241 N.Y.S. 676, 229 App Div. 220— 
Horovitz V. Weidenmiller, 53 N.Y. 
S.2d 379. 

36 C.J. p 1234 note 43. 

Beliefs as to truth as matter in 
mitigation of damages see infra § 
252. 

78. N.J.—^Vail v. Pennsylvania R 
Co., 136 A. 425, 103 N.J.Law 213— 
Lindsey v. Evening- Journal Ass'n, 
163 A. 245, 10 N.J.Misc. 1275. 

N-V.—^Horovitz v. Weidenmiller, 53 
N.Y.S.2d 379. 


Good motives or justifiable ends 
do not justify defamatory publica¬ 
tion that is false.—Cook v. East 
Shore Newspaper, 64 N.E.2d 751, 327 
Ill.App. 559. 

79. Ala—Interstate Electric Co. v. 
Daniel, 151 So. 463, 227 Ala 609. 

36 C.J. p 1235 note 44. 

In S^onisiana 

(1) The rule of the text has been 
expressly affirmed by the supreme 
court.—Corpus Juris cited in Ed¬ 
wards V. Derrick, 190 So, 571, 572, 
193 La 331—Villeret v. Jeffer, 60 
So. 669, 131 La 1017. 

(2) However, the court of ap¬ 
peals has stated that, in order to 
avoid a charge of slander, defend¬ 
ant must either prove the truth of 
the accusation or show that it was 
made without malice and on prob¬ 
able cause and in the bona fide be¬ 
lief that a crime had been com¬ 
mitted ahd that plaintiff was con¬ 
nected with it.—^Babin v. Blanchard, 
La.App., 185 So. 641. 

80. Mass-—Clark v. Brown, 116 
Mass. 504. 

36 C.J. p 1235 note 45. 

81. U.S.—^New York Evening Post 
Co. V. Chaloner, C.C.A.N.Y., 265 F. 
204, certiorari dismissed 40 *S.Ct. 
396, 252 U.S. 591. 64 L.Ed. 731. 

36 C.J. p 1235 not© 46. 

32. Mich-—Ritchie v. Stenius, 41 N. 

W. 6S7, 73 Mich. 563. 

36 C.J. p 1235 note 47. 
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83. Ga.— {Corpus Jni4s cited in 
Crowe V. Constitution Pub. Co., 11 
SE.2d 513, 619, 63 Ga.App. 497— 
Corpus Juris quoted in E^rkland 
V. Constitution Pub. Co.. 144 S.E. 
821, 822, 38 Ga.App. 632—^Ivester 
V. Coe, 127 S.E. 790, 33 Ga.App. 
620. 

Ill.—^Kulesza v. Alliance Printers & 
Publishers, 47 N.E 2d 547, 318 Ill. 
App. 231. 

Iowa.—^Amick v. Montross, 220 N.W. 
51, 206 Iowa 51, 58 A.L.R. 1147. 

La.—Sanders v. Times-Picayune 
Pub. Co., 123 So. 804, 168 La. 1125. 

36 C.J. P 1235 note 48. 

84. Ga.— Corpus Juris quoted in 
Parkland v. Constitution Pub. Co., 
144 S.E. 821, 832, 38 Ga.App. 632. 

36 C.J. p 1235 note 50. 

Republication or repetition see su¬ 
pra §§ 83-86. 

85. Del.—^Tatlow v. Jaquett, 1 Del. 
333, 26 Am.D. 399. 

36 aJ. p 1235 note 50. 

86. Ga.— Corpus Juris cited in 
Crowe V. Constitution Pub. Co., 
11 S.E.2d 513, 519, 63 Ga.App. 497 
— Corpus Juris quoted in Kirkland 
V. Constitution Pub. Co-, 144 S.E 
821, 822, 38 Ga-App. 632, affirmed 
Constitution Pub. Co. v. Kirkland, 
149 -SE 869, 169 Ga. 264. 

Vt.—Lancour v. Herald & Globe 
Ass'n, 17 A.2d 253, 111 Vt. 371, 132 
A.L.R. 486. 

36 C.J. p 1235 note 5L 
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charge was repeated being the controlling consid¬ 
eration in some jurisdictions.87 

Credited to rumor or report. A man may slander 
or libel another as effectually by circulating ru¬ 
mors or reports, or by putting his communications, 
spoken or written, in the shape of hearsay, as by 
making distinct assertions of defamatory matter,^^ 
It is not justification that at the time of publication 
the defamatory matter was the subject of general 
rumor or report,and hence the fact that the 
words are published with the qualification ‘‘it is 
rumored,” "if reports are true,” "report says,” or 
other similar qualification, will not alter the ac¬ 
tionable character of the words.^^ It has also been 
held that the repetition of a slander with author¬ 
ship credited to others is actionable although the 
repetition was accompanied by an expression of 
disbelief in its truth.^^ 

I 140. -Anger and Passion 

The fact that a false defamatory statement was 
made In the heat of anger or passion is no justification. 

It is no justification that a false defamatory state¬ 
ment was published in the heat of anger or pas- 
sion.^^ It has been held, however, that, where 
words are spoken under such circumstances of ex¬ 
citement or anger as would not lead persons pres¬ 
ent to believe they were spoken as truth, they will 


not sustain an action for dainages.^3 

§ 141, - Prior Defamation by Plaintiff 

it is no justification or defense to an action for def¬ 
amation that the plaintiff had previously defamed the 
defendant. 

As discussed in the CJ.S. title Set-Off and Coun¬ 
terclaim § 41, also 37 CJ. p 48 note 44, one defam¬ 
atory charge cannot be set off against another in¬ 
dependent one; and it is no justification or defense 
that plaintiff had previously defamed defendants^ 
or a third person.S5 Plainly subsequent defama¬ 
tion by plaintiff is no justification.®® 

§ 142. -Bad Character of Plaintiff 

The bad character of piaintiff is no justification or 
defense to an action for defamation. 

The bad character of plaintiff is no justification 
or defense so the denial of plaintiff's good repu¬ 
tation has been held no defense.®® 

§ 143. - Retraction or Apology 

Generally, In the absence of contrary statute or 
agreement, the publication of a retraction or apology 
by the defendant Is no justification or defense. 

In the absence of contrary statute or of an ex¬ 
press agreement, the publication of a retraction or 
an apology is not a justification and will not bar an 
action by the person defamed.®® However, it has 


87, N.-C.—Johnston v. Lance, 29 N. 
C. 448. 

36 G.J. p 1235 note <52. 

83. Cal.—^Ray v. Citizen-News Co., 
57 P.2d 527, 14 Cal.App.2d 6. 

Ky.—Vanover v. Wells, 94 S.W.2d 
999, 264 Ky. 461. 

Mass.—^Stanford v. Boston Herald- 
Traveler Corp., 61 N.E.2d 5, 313 
Mass. 156—Maloof v. Post Pub. 
Co., 28 N.B.2d 458, 306 Mass. 279. 

Vt.—^Lancour v. Herald & Globe 
Ass'n, 17 A.2d 253. Ill Vt. 371, 132 
A.L.B. 486. 

36 C.J. p 1236 notes ’54, 55. 

89. Cal,—^Ray v. Citizen-News Co., 
57 P.2d 527, 14 Cal.App.2d €. 

Ill.—Cobbs V. Chicago Defender, 31 
N.K2d 323, 308 Ill.App. 55. 

Mass.—Sanford v. Boston Herald- 
Traveler CoiTp., 61 N.E.2d 5, 318 
Mass. 156. 

N.J.—^Lindsey v. Evening- Journal 
Ass'n, 163 A. 245, 10 N.J.Misc. 
1275. 

36 C.J. p 1236 note 54. 

90. Cal —Ray v. Citizen-News Co., 
57 P.2d 527, 14 Cal.App.2d 6. 

Ill.—Cobbs V. Chicago Defender, 31 
NE.2d 323. 308 Ill.App. 55. 

Mass.—Maloof v. Post Pub. 28 

N.E2d 458, 306 Mass. 279. 


N.T.—Cassidy v. Gannett Co., 18 N. 

T.S.2d 729. 173 Misc. 634. 

36 C.J. p 1236 note 55. 

Alleged confession 

The fact that accusation in news¬ 
paper that plaintiff committed a fel¬ 
ony was set forth as being part of 
an alleged confession of plaintiff's 
brother would not detract from the 
article’s libelous character.—^Lan- 

cour V. Herald & Globe Ass'n, 17 A. 
2d 253, 111 Vt 371, 132 A.D.R. 486. 
81- Ky.—^Nicholson v. Rust, 52 S. 

W. 933, 21 Ky.iL. 645. 

'36 C,J. p 1236 note 56. 

92. Iowa.—Stegemann v. Paulsen, 
190 N.W. 929, 194 Iowa 1314. 

36 C.J. p 1236 note 57. 

93. Mich.—^Ritchie v. Stenius, 41 N. 
W. 687. 73 Mich. 563. 

36 C.J. p 1236 note 58. 

94. U.S.—Sternberg Mfg. Co. v. 
Miller, Du Brul & Peters Mfg. Co., 
Iowa, 170 F. 293, 95 C.C.A. 494, 13 
Ann.Cas. 69. 

36 C.J. p 1236 note 61. 
Communications in course of mutual 
controversy as privileged see su¬ 
pra § 111. 

Seif defense as justification see su¬ 
pra § 136. 

However, it has also been held in 
a libel case that one who is at fault 
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cannot recover civil damages from 
another who has retaliated in kind. 
—McGee v. Collins, 100 ‘So, 430, 156 
La. 291, 34 A.L.R. 336. 

95. N.Y.—^Keller v. American Bot¬ 
tlers' Pub. Co., 125 N.T.S. 212, 140 
App.Div. 311—Hotchkiss v. Loth- 
rop, 1 Johns. 286. 

98. N.T.—Udovichky v. Bacheff, 187 
N.T.S. 474, 195 App.Div. 860. 

97. Cal.—Corpus Juris cited la 
Glenn v. Gibson, App., 171 P.2d 
IIS, 124. 

36 C.J. p 1236 note 64. 

Bad character of plaintiff as miti¬ 
gating circumstance see infra § 
251. 

Bad disposition of a plaintiff is no 
defense to an action for defamation. 
—^Theodore v. Daily Mirror, 26 NE. 
2d 286, 282 N.T. 345, 130 A.L.R. 353. 

98. N.T.—Patten v. Harper's Week¬ 
ly Corp., 158 N.T.S. 70, 93 Misc. 
368. 

99. Miss.—^Dixie Pire Ins. Co. v. 
Betty, 5'S Sb. 705, 101 Miss. '880. 

N.T.—O’Leary v. Hearst Magazines, 
4 N.T.S 2d 79, 167 Misc. 431, af¬ 
firmed 5 N.T.S. 2d 638, 254 App. 
Div. 806, affirmed 19 N.E.2d 917, 
280 N.T. 502. 

37 C.J. p 18 note 27. 
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beej held that the publication of a retraction or an 
apology on an agreement with the injured person 
that the publication shall constitute a complete ac¬ 
cord and satisfaction will bar the right of plaintiff 
to an action for damages.^ It has also been held 
that if slanderous words are immediately retract¬ 
ed in the same conversation, and in the hearing of 
all who heard them spoken, so as to show that the 
speaker meant no imputation, no action can be 

maintained.^ 

§ 144. Unsuccessful Justification 

a. Failure to sustain plea 

b. Withdrawn or insufficient plea 

a. Failure to Sustain Plea 

As a general rule failure of the defendant to sustain 
his plea of truth or justification may be considered by 
the jury in aggravation of damages. 

WTiile there is some authority holding that an un¬ 
successful plea of justification may not be considered 
in aggravation pf damages,3 and that such plea is not 
admissible as a republication to enhance damages,^ 
as by showing malice,^ in the absence of constitu¬ 
tional or statutory provision to the contrary® the 
general rule is that, where the truth is pleaded in 
justification, failure to sustain the plea by proof may 
be considered by the jury as an aggravating circum¬ 
stance in estimating damages'^ where it has no rea¬ 
sonable evidence to support it.® The jury should be 


guided by the motive with which the plea is made,^ 
and if it is interposed in good faith, under an honest 
belief in the truth of the matter published and with 
reasonable grounds for such belief, it cannot be re¬ 
garded as an aggravation beyond the real injuiy 
sustained by plaintiff.Indeed it has even been 
held that if a plea of justification is made in good 
faith, and evidence is introduced honestly, for the 
purpose of supporting it, such evidence should be 
considered by the jury in mitigation of damages, al¬ 
though it is insufficient to prove the truth of the 
plea.il 

The pleading of the truth of the charge in the an¬ 
swer, by way of justification, does not remove the 
qualified privilege from the communication.^^ 

b. Withdrawn or Ihsiifficient Plea 

It has been held that the withdrawal of a plea of 
justification does not render the plea inadmissible to 
show malice in aggravation of damages. 

Although some cases have refused to admit in 
evidence a withdrawn plea of justification,!^ it 
has also been held that the withdrawal of such a 
plea does not render the plea inadmissible to show 
malice and aggravate the damages.!^ It has been 
held that an invalid or insufficient plea of justifica¬ 
tion, on which no judgment could have been ren¬ 
dered, is entitled to no weight in aggravation of 
damages under the plea of not guilty.!® 


G. PERSONS EISTTITLED TO SUE AND PERSONS LIABLE 


§ 145. Persons Entitled to Sue 

As a general rule only the person defamed may sue 
therefor. 


As a general rule no action lies by a third person 
for damages suffered by reason of defamation of 
another person.!® action must be brought by 


Retraction or apology: 

As mitigating damages see infra 5 
257. 

By newspaper see supra § 121. 

1. Ill.—Storey v. Wallace, 60 Ill. 
51. 

Agreement was lield witliout con¬ 
sideration where statute provided 
that acceptance of apology goes 
only to mitigate damages.'—James v. 
Powell; 152 S.E. 539, 154 Va. 96. 

2- Ky.—Trabue v. Mays, 3 Dana 
138, 28 Am.D. 61. 

—Linney v. Maton, 13 Tex. 449. 

3. Ind.—Swails v. Butcher, 2 Ind. 
84 * 

36 C.J. p 1236 note 66. 

4. Ind.—Murphy v. Stout, 1 Ind. 
372, Smith p. 256. 

6. Tex.—Young v. Kuhn, 9 S.W. 
860, 71 Tex. 645. 

3- Ky.—^WhlttaJcer v. McQueen, 108 


S.W. 236, 128 Ky. 260, 32 Ky.L. 
1094. 

36 C.J. p 1236 note 68. 

7. Me.—^Hall v. Edwards, 23 A.2d 
889, 1S& Me. 231. 

Pa.—^Will V. Press Pub. Co., 164 A. 
621, 309 Pa. 539. 

S.C.—Iieevy v- North Carolina Mut. 
Life Ins. Co., 191 S.E. 811, 184 S. 
C. 111. 

36 C,J. p 1237 note 69. 

Aggravation of damages generally 
see infra § 248. 

8. Va,—Snyder v. Fatherly, 151 S. 
E 149, 153 Va. 762. 

9- N.J.—Podor V. Fuchs, 76 A. 1081, 
79 N.XLaw 529. 

36 C.J. p 1237 note 70. 

10. Va.—Snyder v. Fatherly, 151 S. 
E. 149, 153 Va. 762. 

36 C.J. p 1237 note 71. 

11. Va.—Corpus Joris g.TLoted In 
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Snyder v. Fatherly, I’ol ‘S.E. 149, 
151, 153 Va. 762. 

36 C.J. p 1237 note 72. 

Mitigation of damages generally see 
infra §§ 249-259. 

12. Colo.—^Hoover v. Jordan, 160 P. 
333, 27 Colo.App. 515. 

N'.Y.—^Decker v. Gaylord, 35 Hun 
584. 

13. Cal.—^Morris v. Lachman, 8 P. 
799, 68 Cal. 109. 

Miss.—Gilmore v. Borders, 3 Miss. 
824. 

14. N.J.—^Ruskin v. Armn, 81 A. 
342, 82 N.J.Law 72. 

36 C.J. p 1237 note 75. 

Right to withdraw plea of justifica¬ 
tion see the C.J.S. title Pleading § 
419, also 37 C.J. p 64 notes 57-59. 

15. Tenn.—Shirley y. Keath, .4 

Coldw. 29—^Braden v. Walker, 8 
Humphr. 34. 

le. Gsu—Ck^xpns 
Atlanta Journal Co. v. 
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the person against whom the defamatory charge 
has been made a third person cannot sue either 
alone^S or jointly with the interested party.^^ 
Rel-atives. One member of a family cannot sue 
for the defamation of other members of such fam- 
ily.20 Except to the extent provided by statute, 
the members of the family of a deceased person 
cannot sue for a defamation of the decedent or the 
maligning of his memoiy-^i unless it also constitutes 
a defamation of the members of the family .22 
Receiver. A receiver may sue for a personal 

defamation.23 

§ 146. - Corporations and Their Officers 

As a general rule a corporation may sue for a def¬ 


amation thereof, but not for a defamation of its stock¬ 
holders or officers. On the other hand, the stockholders 
Or officers cannot sue for a defamation of the corpora¬ 
tion which does not reflect on them personaily. 

A corporation may maintain an action for defam¬ 
atory words published of itM Although it has been 
held that a membership corporation which cannot 
engage in business cannot sue for slander because 
it has no business which can be affected by the slan¬ 
der ,2 5 generally, in the absence of a statute to the 
contrary, no differentiation is made between busi¬ 
ness corporations and nonbusiness corporations, the 
rule permitting corporations to sue if the words 
used are actionable being applicable to nonbusiness 
corporations ,2 6 such as benevolent, charitable, or re¬ 
ligious corporations.^'^ 


Ga.App.. 172 SE. 647, 648. 48 Ga. 
App. 273. 

Va.—Ewell v. Boutwell, 121 S.E. 912, 
138 Va. 402. 

37 C.J. p 11 note 46. 

Parties in defamation actions see in¬ 
fra § 159- 
Rigrht of: 

Action for defamation of husband 
or wife see Husband and Wife 
§ 403. 

Partners or partnership ' to sue 
see the O.J.S. title Partnership 
§ 20s, also 47 O.J. p 958 note 8- 
p 959 note 16. 

17. Ga,— CorpTU* Juris quoted in 
Atlanta Journal Co. v. Farmer, 
Ga.App., 172 S.E. 647, 648, 48 Ga. 
App. 273. 

Ohio.—‘Longhead v. Bartholomew, 
Wright p. 91. 

Tenn.—Benton v. Knoxville News- 
Sentinel Co., 130 S.W.2d 106, 174 
Tenn, 661. 

Tex.—Renfro Drug Co. v. Lawson, 
160 •S.W.2d 246, 138 Tex. 434, 146 
A.L.R. 732. 

Va.—Ewell v. Boutwell, 121 S.E. 912, 
13S Va. 402. 

IS- Ohio.—Longhead y. Bartholo¬ 
mew, Wright p. 91. 

19. Mich.—Child v. Emerson, 60 N. 
W. 292, 102 Mich. 38. 

20. U.S.—-Wright v. R. K. O Radio 
Pictures, D.C.MaLSS., 55 P.Supp. 
639. 

Ga.—Constitution Pub. Co. v. Leath¬ 
ers, 172 SR 923, 48 Ga.App. 429. 
N.Y.—Peinstein v. Kaye, 57 X.T.S. 

2d 54, 185 Misc. 185. 

Tenn.—Benton v. Knoxville News- 
Sentinel Co„ 130 S.W.2d 106, 174 
Tenn. 661. 

Ahatement of cause of action by 
death of libeled person see Abate¬ 
ment and Revival § 145 d. 
Defamation of members of family 
see supra § 11. 

21. XJ.S.—Wright V. R. K. O. Radio 
Pictures, DC Mass., 55 P.Supp. 639 
—Corpus Juris cited iu Turner v. 
Crime Detective, D.C.Okl., 34 F. 
Supp, 8. 


Mass.—^Hughes v. New England 
Newspaper Co., 43 N.B 2d 657, 312 
Mass. ITS. 

N.Y.—Rose V. Daily Mirror, 31 N.E. 
2d 182, 284 N.T. 335, reargument 
denied 33 N.E 2d 548, 2S5 N.Y. 616 
—In re Fleming, 228 N.Y.’S. 544, 
223 App.Div. 849— Corpus Juris 
cited in. Eagles v. Liberty Weekly, 
244 N.T.S. 430, 431. 137 Misc. 575. 
Tex.— Corpus Juris cited in Renfro 
Drug Co. V. Lawson, 160 S.W.2d 
246, 249, 138 Tex. 434, 146 AL.R. 
732— Corpus Juris cited in Renfro 
Drug Co. V. Lawson, Civ App., 144 
S.W.2d 417, 419— Corpxis Juris cit¬ 
ed in Houston v. Interstate Cir¬ 
cuit, Civ.App., 132 S.W.2d 903, 906. 
37 C.J. p 11 note 50. 

Defamation of deceased person as 
actionable see supra § 11. 

Effect of statute 

Statute referring to defamatory 
matter being published or spoken of 
plaintiff and providing for recovery 
by plaintiff but making no mention 
of relatives or an estate should be 
strictly construed as providing for 
recovery by plaintiff who has been 
defamed and not for recovery by 
relatives or estate.—^Turner v. Crime 
Detective, D.C.Okl., 34 P.Supp. 8. 

22. Mass.—^Hughes v. New England 
Newspaper Pub. Co., 43 N.E.2d 
657, 312 Mass. 178. 

N.T.—Rose V. Daily Mirror, 31 N.E. 
2d 182, 284 N.Y. 335, reargument 
denied 33 N.E.2d 548, 285 N.Y. 616 
— Corpus Juris cited iu Eagles v. 
Liberty Weekly, 244 N.Y.S. 430, 
431, 137 Misc. 575. 

Tex.— Corpus Juris cited iu Renfro 
Drug Co. V, Lawson, 160 S.W.2d 
246. 249. 138 Tex. 434, 146 AL.R. 
732— Corpus Juris cited iu Renfro 
Drug Co. V. Lawson, Civ.App., 144 
S.W.2d 417, 419— Corpus Juris cit¬ 
ed iu Houston v. Interstate Cir¬ 
cuit, Civ.App., 132 S.W.2d 903, 906. 
37 C.J. p 11 note 50. 

23. III.—McLane v. Romano, 38 N. 
B2d 545, 312 Ill.App. 281. 

24. U.S.—^Pullman Standard Car 


Mfg. Co. V. Local Union No. 2928 
of United Steelworkers of Ameri¬ 
ca, C.C.A.I11., 152 P.2d 493—Na¬ 
tional Labor Relations Board v. 
Peter Cailler Kohler Swiss Choco¬ 
lates Co., C.C.A., 130 F.2d 503— 
National Refining Co. v. Benzo 
Gas Motor Fuel Co., C.C.AMo., 20 
F.2d 763, 55 A.L.R. 406, certiorari 
denied Benzo Gas Motors Fuel Co. 
V. National Refining Co., 4,8 S.Ct. 
157, 275 U.S. -570, 72 IL.Ed. 431. 
Iowa.—Shaw Cleaners & Dyers v. 
Des Moines Dress Club, 245 N.W. 
231, 215 Iowa 1130, 86 A.L.R. 839. 
N.T—^New York Society for Sup¬ 
pression of Vice V. McFadden 
Publications, 183 N.E. 284, 260 N. 
T. 167, 86 AL.R. 440—Kirkman v. 
Westchester Newspapers, 24 N.Y. 
S.2d 860, 261 App.Div. 181, af¬ 
firmed 39 N.E.2d 919, 287 N.T. 373 
—Samson United Corporation v. 
Dover Mfg. Co., 251 N.Y.S. 466, 
233 App Div. 155—Rusciano & ‘Son 
Corporation v. Mihalyfi, 1 N.T.S. 
2d 787, 165 Misc. 932. 

S.C.—Corpus Juris cited iu Hospital 
Care Corporation v. Commercial 
Casualty Ins. Co., 9 S.E.2d 796, 
797, 194 S.C. 370. 

Wis.—Gross Coal Co. v. Rose, 105 
N.W. 225, 226, 128 Wis. 24, 2 L. 

R. A,N.S., 741, 110 Am.St.Rep. 894, 
5 Ann.Cas. 549. 

37 C.J. p 11 note 51. 

25. N.T.—^Electrical Board of Trade 
of New York v. Sheehan, 210 N.T. 

S. 127, 214 App Div. 712. 

Slander of membership corporation 

see supra § 34. 

26. U.’S.—JEtna Life Ins. Co. v. Mu¬ 
tual Ben. Health & Accident Ass*n, 
C.C.ANeb., 82 F.2d 115. 

N.T.—New York Soc. for Suppres¬ 
sion of Vice v. MacFadden Pub¬ 
lications, 183 N.E. 284, 260 N.Y. 
167, 86 AL.R. 440. 

27. Mass.—Finnish Temperance 

Soc. Soviltaja v. Finnish Socialis¬ 
tic Pub. Co., 130 N.E. 845, 238 
Mass. 345. 
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A corporation cannot sue for defamation of its 
officers or stockholders^® unless the communica¬ 
tion also constitutes a defamation of the corpora- 
tion.29 Conversely, a defamatory communication 
against a corporation which does not reflect per¬ 
sonally on its stockholders or officers does not give 
a right of action to the stockholders or officers.^® 
However, an officer or stockholder may sue in his 
own behalf if the defamation affects him as well as 
the corporation.^^ 

g 147 , -Voluntary Associations 

As a general rule, a voluntary association, such as 
a labor or trade union, which has been defamed by ac¬ 
tionable words may maintain an action therefor. 

As a general rule, a voluntary or unincorporated 
association may maintain an action for defama¬ 
tion,32 provided the words used are actionable un¬ 
der the rules discussed supra § 34. When defamed 
by actionable words, a labor or trade union may 


maintain an action there£or.35 

§ 148. Persons Liable 

Generally ail persons who cause or participate !n the 
publication of defamatory matter are liable therefor. 

The question as to what persons are liable for 
defamation is closely analogous to the question of 
what constitutes publication or who may be con¬ 
sidered as publishers, and the responsibility of the 
author of a defamation for the original publication 
made directly by himself or resulting from the nat¬ 
ural consequence of his act, as well as his responsi¬ 
bility for a republication or repetition, whether 
such republication or repetition is by himself or by 
others, and the liability of the republisher or re¬ 
peater have been discussed in dealing with the ques¬ 
tion of publication and republication supra §§ 79- 
86 . 

As a general rule, all persons who cause or par¬ 
ticipate in the publication of libelous or slanderous 
matter are responsible for such publication,34 each 


28. Ill.—Life Printing & Pub. Co 
V. Field, 64 N.E.2d 383, 327 Ill. 
App. 486. 

29. Ill.—Life Printing & Pub. Co. 
V. Field, supra. * 

Tex.—De Mankowski v. Ship Chan¬ 
nel Development Co., Civ.App., 300 
S.W. 118. 

30. Tex.—R. G. Dun & Co. v. Shipp, 
Civ.App, 60 S.W.2d 502, modified 
on other grounds 91 SW2d 330, 
127 Tex. 80^—Cummer Mfg*. Co. v. 
Butcher, Civ.App., 176 SW. 82 

31. Kan.—Stidham v. State Bank of 
Esbon, 270 P. 594, 126 Kan. 600. 

I^,Y.—Rusciano & Son Corporation 
V. Mihalyfl. 1 N.T.S 2d 787, 165 
Misc. 932. 

Tex.—R. G. Dun & Co v. Shipp, 91 
S.W.2d 330, 127 Tex. 80. 
Depreciation in value of stock 

(1) Principal stockholder of cor¬ 
poration could maintain action for 
depreciation of value of his stock 
proximately resulting from mercan¬ 
tile agency’s publication of false 
statement that stockholder was 
“slow pay.”—R. G. Dun & Co. v. 
Shipp, 91 S.'W.2d 330, 127 Tex. '80. 

(2) However, he could not recover 
loss sustained by corporation as re¬ 
sult of mercantile agency’s publica¬ 
tion of false statement that stock¬ 
holder was “slow pay.”—R. G. Dun 
& Co. v. Shipp, supra. 

(3) Depreciation in value of stock 
resulting from sale, at loss, of com¬ 
pany’s merchandise and fixtures aft¬ 
er mercantile agency’s false state¬ 
ment that principal stockholder was 
“slow pay” had impaired such stock¬ 
holder’s credit, which had been used 
b# company, could not be recovered 
by stockholder from agency, in ab¬ 


sence of evidence that value of 
stock was impaired at time of sale. 
—R. G. Dun & Co. v. Shipp, supra. 

32. N.T.—Kirkman v. Westchester 
N*ewspapers, 39 lSr.E.2d 919, 287 ^T. 
Y. 373—Stone v. Textile Examin¬ 
ers & Shrinkers Employers’ 
Assoc., 122 N.Y.S. 460, 137 App. 
Div. 655. 

33. ISr.Y. —Stone v. Textile Exam¬ 
iners & Shrinkers Employers’ 
Ass’n, 122 N.Y.S. 460. 137 App. 
Div. 655—Lubliner v. Reinhb, 50 
K,Y.S.2d 786, 184 Misc. 786. 

As an. entity 

A trade union, which was an un¬ 
incorporated association, could 
through its president maintain an 
action for libel, such unincorporated 
association being regarded as an 
“entity” to the extent necessary to 
permit such action.—Kirkman v. 
Westchester Newspapers, 39 N.E.2d 
919, 287 N.Y. 373. 

34. U.S.—^La Mance v. Street & 
Smith Publications, D.C Mo., 53 P. 
Supp. 399, under Missouri law. 

Cal.—^Draper v. Heilman Commer¬ 
cial Trust & Savings Bank, 263 
P. 240, 203 Cal. 26. 

Mich.—Bowerman v. Detroit Free 
Press, 283 N.W. 642, 287 Mich. 
443, 120 A.L.R. 1230— Corpus Juris 
g.uoted in Bowerman v. Detroit 
Free Press, 272 N.W. 876, SSO, 279 
Mich. 480—Johnson v. Gerasimos, 
225 N.W. 636, 247 Mich. 248. 

Mo.— Corpus Juris cited in Laun v. 
Union Electric Co. of Missouri, 
166 S.W.2d 1065, 1070, 350 Mo. 
572, 144 A.L.R. 622— Corpus Juris 
g,uoted in McDonald v. R. 'L. Polk 
I & Co., 142 S.W.2d 635, 638, 346 Mo. 
615. 


Neb.—Sorenson v. Wood, 243 N.W. 
82, 123 Neb. 348, 82 A.L.R. 1098, 
appeal dismissed KPAB Broad¬ 
casting Co. V. Sorenson, 54 S.Ct. 
209, 290 U.S. 599, 78 iL.Ed. 527. 
N.Y.—Brown v. Mack, 56 N.Y.S.2d 
910, 1S5 Misc. 368—In re Payne’s 
Estate, 290 N.Y.S. 407, 160 Misc. 
224. 

N.D.—McCurdy v. Hughes, 248 N.W. 
512, 63 N.D. 435. 

Wash.-L-Miles v. Louis Wasmer, 
Inc., 20 P.2d 847, 172 Wash. 466. 

37 C.J p 12 note 77. 

Liability of: 

Associations see Associations § 
16. 

Corporations see Corporations § 
1280. 

Infants see Infants § 88. 

Insane persons see Insane Persons 
§ 123. 

Labor or trade unions for torts 
see the C.J.S. title Trade Unions 
§ 21, also 63 Q.J. p 673 notes 82- 
84. 

Partners or partnerships see the 
C.J.S. title Partnership § 171, 

also 47 C.J. p 889 notes 10—21, 
Radio broadcasting company or 
station for broadcast of defama¬ 
tory statements see the C.J.B. 
title Telegraphs and Telephones 
§ 290. 

Telegraph company for transmit¬ 
ting libelous messages see the 
C.J.S. title Telegraphs and Tel¬ 
ephones § 156, also 62 C.J. p 171 
notes 98—7. 

Alteration of postdated check 
Payee changing date of postdated 
check, and making premature pres¬ 
entation causing bank to dishonor 
check, was held liable to drawer for 
injury to credit.—jSt. Charles Mer- 
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being liable in full without apportionment as to his 
particular share.^^ Hence, one who requests,36 
procures,37 or aids or abets,38 another to publish 
defamatory matter is liable as well as the publisher. 
So one who furnishes the means of convenient cir¬ 
culation, knowing or having reasonable cause to 
believe that it is to be used for that purpose, if it is 
in fact so used, is guilty of aiding the publication 
and thereby becomes liable ;39 the fact that another 
initiated the objectionable matter is no excuse.^0 

It must be shown, however, that the publication 
or participation of the person sought to be held li¬ 
able related to the defamatory matter published, and 
not simply to the general communication of which 
the defamatory matter was a part^^ So the inno¬ 
cent delivery of a sealed letter by a postman, or by 
another at his request, would not be an actionable 
publication of a libel contained in the letter,^2 
a telegraph operator who transmits a telegram 


which is not libelous on its face, without any 
knowledge of the circumstances which would sug¬ 
gest its defamatory purpose, is not liable for the 

publication.43 

Conspiracy. Where a conspiracy to utter a slan¬ 
der or publish a libel is shown, each of the con¬ 
spirators is liable for the slander or libel uttered 
or published by the others in furtherance of the 
conspiracy.^^ All the conspirators are responsi¬ 
ble for all the publications although no one of them 
was concerned in alL‘^5 

§ 149. -Authorized Publication in Gen¬ 

eral 

A person Is liable for defamatory matter published 
by his authority although he has no knowledge thereof. 

A person will be liable for what is published by 
his authority;^® and, although the publication of a 
libelous or defamatory statement may be without 


cantile Co. v. Armour & Co., 153 S 
E. 473, 156 S.C. 397. 

Question aad aaiswer 

If a person asks another a ques¬ 
tion which implies no assertion of a 
fact, the statement of which may be 
defamatory, only the person answer¬ 
ing the question is liable.—Mont¬ 
gomery Ward & Co v. Peaster, Tex. 
Civ.App., 17S S.W.2d 302. 

Proouremeut of witnesses by de¬ 
fendant to testify at trial that 
plaintiff’s general moral character 
and reputation were bad did not ren¬ 
der defendant liable to plaintiff in 
suit for slander.—Siler v. Proctor | 
Coal Co., 114 S.W.2d 749, 272 Ky. 
477. 

Badio broadcast 

Announcer, who edited and an¬ 
nounced a defamatory statement 
and the advertiser who prepared and 
paid for having it read over the 
radio are liable to the person de¬ 
famed.—Miles V. Liouis Wasmer, 
Inc., 20 P.2d 847, 172 Wash, 466. 
PersoxLs not responsible for -STing of 
prosecution 

Damages from filing of criminal 
prosecution were not chargeable to 
defendant in slander action, where 
defendant did not cause filing of 
criminal prosecution.—^Maass v- Set- 
cik, Tex.Civ.App., 138 S.W.2d 897. 

35. Mich.—Corpus Jtiris quoted In 
Bowerman v. Detroit Free Press, 
272 K.W. 876, 8S0, 279 Mich. 480. 

37 C J. p 12 note 78. 

Individual tort 

Slander is, with rare exceptions, 
an individual or separate, as distin¬ 
guished from a joint, tort.—^Hall v. 
Frankel, 197 N.W. 820, 183 Wis, 247. 

3& Mo.—^Laun v. Union Electric 
Co. of Missouri, 166 'S.W,2d 1065, 
350 Mo. 572, 144 A.L.II. 623. 


X.T.—In re Payne’s Estate, 290 N. 
T.S. 407, 160 Misc. 224. 

37. Mo.—^Laun v. Union Electric 
Co. of Missouri, 166 S.W.2d 1065, 
350 Mo. 572, 144 A.D.R. 623. 

38. Mo.—Corpus Juris cited in 
Laun V. Union Electric Co. of Mis¬ 
souri, 166 S.W.2d 1065, 1070, 350 
Mo. 572, 144 A.L.B. 62.3. 

N.C. —Tucker v. Eatough, 120 S.E. 
57, 186 N.C. 505. 

N.D.—^McCurdy v. Hughes, 248 N.W. 
512, 63 N.D. 435. 

39. N.T.—Youmans v. Smith, 47 N 
E. 265, 153 N.T. 214. 

37 C.J. p 12 note '80. 

40. Ark,—Bates v. State, 197 S.W. 
2d 45. 

41. Iowa.—^Klos V. Zahorik, 84 NW. 
1046, 113 Iowa 161, 63 L.R.A. 235. 

37 C.J. p 13 note 81. 

Interpolations in broadcast 

Where deputy sheriff informed 
employee of radio station that plain¬ 
tiff had taken automobile subject to 
conditional sales contract out of the 
county and station broadcast report 
that automobile was stolen, neither 
deputy nor assignee of contract, 
which had requested deputy to ap¬ 
prehend plaintiff, was liable for de¬ 
famatory charge of theft.—^Haggard 

V. First Nat. Bank of Mandan, 8 N. 

W. 2d 5, 72 N.D. 434. 

42. Del.—^Layton v. Harris, 3 Del. 
406. 

43. Mo.—Grisham v. Western Un¬ 
ion Telegraph Co, 142 S.W. 271, 
238 Mo. 480, 37 (L.R.A.,N.S., 861, 
Ann.Cas.l913A, 535. 

44. Ga.—^Danham v. Keys, 121 S.E 
■856, 31 Ga.App. 635. 

Ohio.—Schoedler v. Motometer 
Gauge & Equipment Corporation 
15 N.E.2d 958, 134 Ohio St. 78. 
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Inference of conspiracy 
Where an employee of a mercan¬ 
tile establishment, in order to de¬ 
tect shoplifters and to point them 
out to a coemployee in authority 
over him, accosted a customer who 
was detained by the coemployee, and 
publicly accused the customer of 
larceny, the coemployee standing by 
and making no objection, it was held 
that the inference was axithorized 
that they were acting in pursuance 
of a common purpose, and that the 
utterances were the result of a con¬ 
spiracy for which both were liable 
—^Lanham v. Keys, 121 S.E. 856, 31 
Ga.App. 635. 

Master and servant as conspirators 
Where a master and servant con¬ 
spire to slander another, and the 
servant commits the slander in the 
furtherance of the conspiracy, the 
master is jointly liable with ser\'- 
ant, not on the theory of master and 
servant, but on the theory that they 
are joint tort-feasors.—Schoedler v- 
Motometer Gauge & Equipment Cor¬ 
poration, 15 N.E.2d 958, 134 Ohio St. 
78. 

45- Tex.—Cranftll v. Hayden, Civ. 
App., 75 S.W. 573. 

46. Ind.—^Wayne Works v. Hicks 
Body Co., '55 N.E.2d 382, 115 Ind. 
App. 10. 

N.D.—Oorpus Juris cited in McCur¬ 
dy V. Hughes, 237 N.W. 748, 764, 
61 N.D. 235. 

OkL—^Jackson v. Little, 236 P. 392, 
110 Okl. 70. 

37 C.J. p 13 note -84. 

Authorization by corporation 
MTiere news corporation informed 
members that libelous form of ar¬ 
ticle concerning attorney might be 
published if supreme court afltaned 
judgment and that nonlibelous form 
should be used if judgment was re- 
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one’s knowledge, if it was made by his authority he 
will be liable for it.'*'^ On the other hand, as con¬ 
sidered supra § 80, the originator of a defamation 
is not liable for any publication of it which is not 
the natural consequence of his act, but results from 
the independent and unauthorized act of another. 
One who adopts or recognizes the publication of a 
libelous article purporting to emanate from him 
may be liable therefor but mere silence on the 
part of one in whose name a libel is unauthorizedly 
published will not render him liable.'*^ So when a 
person in publishing a defamatory article professed 
to act for a third person, defendant cannot ratify 
the publication so as to render himself liable.50 

§ 150. - Defamation by Agent, Servant, 

or Attorney 

a. In general 

b. Defamation by attorney 


a. In General 

An agent or servant may be liable for publishing a 
defamation, and a principal or master is liable for the 
publication of defamatory matter by his agent or serv¬ 
ant acting by express authority, or in discharge of his 
duties within the scope, or in the usual course, of his 
employment. 

In accordance with general rules, an agent or serv¬ 
ant may be liable for publishing a defamation,Si 
and it is generally held that a principal, master, or 
employer may be held liable in damages for the 
publication of a defamation by his agent or serv¬ 
ant, where the latter in publishing the defamatory 
matter was carrying out express orders,®^ or act¬ 
ing in pursuance of expresses or implied®^ authori¬ 
ty, or in discharge of his duties^^ within the 
scope,^^ or in the usual course, of his employ¬ 
ment, or where the libelous publication has been 
ratified and adopted by the principal or master.^^ 
Otherwise, however, there is no liability on the part 
of the principal or master.59 The purpose contem- 


versed, subsequent notification that 
appeal in such case had been dis¬ 
missed was held not authorization 
to publish so as to render corpora¬ 
tion and its reporter liable for pub¬ 
lication of libelous form, since "dis¬ 
missal’* of an appeal is neither an 
“aiRrmance” nor a “reversal’* of 
judgment appealed from.—Lehner v. 
Associated Press, 254 N.W. 664, 215 
Wis. 254. 

J’oint and several liability 
Okl.—Jackson v. Little, 236 P. 392, 
110 Okl. 70. 

IjiabUity not shown 
Pa.—Sachs v. Ginsburg, Com.Pl., 31 
Pittsb.LegJ. 217. 

47. N.T.—<3rane v. Bennett, 69 N.E. 
274. 177 N.T. 106, 101 Am.S.R. 722. 

48. Iowa.—Corpus Juris cited in 
Plecker v. Knottnerus, 207 N.W. 
574, 575, 201 Iowa 550. 

37 C.J. p 13 note 87. 

Pleading' truth of alleged libel has 
been held not to be a ratification or 
adoption thereof. 

U.S.—Polwell V. Miller, N.Y.. 145 F. 
495, 75 C.C.A. 489, 10 L.R.A.,N.S., 
332. 

Wash.—Tennant v. F. C. Whitney & 
Sons, 234 P. 666, 133 Wash. '581. 

49. Minn.—'Simmons v. Holster, 13 
Minn. 249. 

Tenn,—Dawson v. Holt, 11 Lea 583, 
47 Am.R. 312. 

50. Conn.—^Russo v. Maresca, 43 A. 
552, 72 -Conn, >51. 

BL Ill.—Randall Dairy Co. v. Peve- 
ly Dairy Co., 9 N.E.2d 657, 291 Ill. 
App. 380. 

Liability of; 

Agent for his own torts generally 
see Agency § 220. 

Master and servant €U5 conspira¬ 
tors see supra § 148. 


Servant for his own torts general¬ 
ly see the C.J.S. title Master 
and Servant §| 576-578, also 39 
C.J. p 1311 note 48—p 1314 note 
82. 

52. Eng.—Parkes v. Prescott, L.R. 
4 Exch. 169, 9 E.R-C. 16. 

37 C.J. p 13 note 95. 

53. Cal.—^Draper v. Heilman Com¬ 
mercial Trust & Savings Bank, 
263 P. 240, 203 Cal. 26. 

N.C.—Gillis V. Great Atlantic & Pa¬ 
cific Tea Co. 27 S,E.2d 283, 223 
N.C. -470, 150 A.D.R. 1330—Ham¬ 
mond V. Eckerd*s of Asheville, 18 
SE.2d 151, 220 N.C. 596. 

37 C.J. p 13 note 96. 

Liability of master and servant as 
conspirators see supra § 148. 

54. N.C.—Gilhs v. Great Atlantic & 
Pacific Tea Co., 27 S.E 2d 2S3, 223 
N.C. 470, 150 A.L.R. 1330. 

55. Miss —Houston v. Oppenheim, 
145 So. '339, 166 Miss. 619—Craft 
V. Magnolia Stores Co., 138 So. 
405, 161 Miss. 756. 

S.C—^Mann v. Life & Casualty Ins. 
Co. of Tennessee, 129 S.E. 79. 132 
S.C. 193. 

Matters incidental to employment 
The -principal is liable for a def¬ 
amation made by an agent or serv¬ 
ant incidental to his employment.— 
Kelfer v. Safeway Stores, 108 P.2d 
605, 111 Mont. 2-8. 

Attempted collection of money due 
Mont.—^Keller v. Safeway Stores, 
supra. 

Prevention of theft 
N.C.—West V. F. W- Woolworth Co., 
1 S.B.2d 546, 215 N.C. 211. 
Itepresentative of store 

Where agent or servant employed 
by store was acting in capacity of 
representative of store at time al¬ 
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leged slanderous statements were 
made, master was liable without 
ratification of slanderous state¬ 
ments.—Gantt V. Belk-Simpson Co., 
174 S.E. 1. 172 S.C. 174. 

56. Ill.—Randall Dairy Co. v. Peve- 
ly Dairy Co., 9 NE.2d 657. 291 Ill. 
App. 380, 

Ky.—^Pennsylvania Iron Works v. 
Voight Mach. Co., 96 S.W. 551. 29 
Ky.L. 861. 

Miss.—^Houston v. Oppenheim, 145 
So. 339, 166 Miss. 619. 

N.C.—Gillis V. Great Atlantic & Pa¬ 
cific Tea Co., 27 S.E.2d 283. 223 
N.C. 470, 150 AJL.R. 1330—Ham¬ 
mond V. Eckerd’s of Asheville, 18 
S.E.2d 151, 220 N.C. 596. 

S.C.—Mann v. Life & Qasualty Ins 
Co. of Tennessee, 129 S.E. 79, 132 
S.C. 193. 

57. N.a—Gillis v. Great Atlantic & 
Pacific Tea Co., 27 S.E.2d 283, 223 
NC. 470, 150 A.L.R. 1330—Ham¬ 
mond V Eckerd’s of Asheville, 18 
S.E.2d 151, 220 N.C. 596. 

37 C J. p 13 note 97. 

58. Mass.—^Pogg V. Boston & L. R, 
Corp., 20 N.E. 109, 148 Mass. 513, 
12 Am.S.R. 583. 

Tenn.—^Dawson v. Holt, 11 Lea 583, 
47 Am.R. 312. 

59. Ky.—^J. J. Newberry Co. v. 
Faulconer, 58 S.W.2d 217, 248 Ky. 
59. 

Minn.—^Manion v. Jewel Tea Co., 160 
N.W. 767, 135 Minn. 250. 

Miss.—Houston v. Oppenheim, 145 
So. 339, 166 Miss. 619--Craft v. 
Magnolia Stores Co., 138 So. 405, 
161 Miss. 756. 

N.J.—^Peterson v. Crossley, 189 A. 

•624, 117 NJ.Law 525. 

Pa.—^Trautwein v. Loeb, 19 Pa.Dist. 
& Co. 394. 

N.Y.—Ogust V. Institute for Public 
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plated by the act done or the defamation published 
or circulated, rather than the method of doing it, is 
the test whether it is within the scope of the em¬ 
ployment®^ In some jurisdictions, it has been held 
that a principal or master is not liable for a slan¬ 
der uttered by his agent or employee even while 
acting in the scope of his employment, unless the 
master authorizes or ratifies the slander.®^ 

Insulting zivrds. A statute making actionable in¬ 
sulting words has been held not to be applicable 
so as to hold a principal liable for the act of his 
agent.® 2 

b. Defamation by Attorney 

As a general rule a client is not responsible for an 
unauthorized communication of defamatory matter by 
his attorney. 

As a general rule, sometimes by reason of stat¬ 
ute, a client is not responsible for an unauthorized 
defamatory communication made by his attorney.®^ 
If an attorney introduces defamatory matter into 
the pleadings in a case in which he has been en¬ 
gaged to prosecute, without the direction of his 
client, the client is not responsible.®^ However, it 
has been held that the pleading filed must be pre¬ 
sumed, until the contrary is shown, to contain mat¬ 
ter duly authorized by the client, and for which he 
is liable.®® It has also been held that when the 


facts furnished by a client to his attorney are mis¬ 
leading and defamatory in character, and their in¬ 
corporation into a petition is foreign to the object 
and purposes of the suit, the client is liable.®® 

§ 151. - Defamation in Public Print 

a. Owner or proprietor of publication 

b. Editor or manager 

c. Other officers or agents 

d. Vendors or distributors 

e. Author or instigator 

a. Owner or Proprietor of Publication 

The owner or- proprietor of a newspaper is generally 
liable for defamatory matter published therein, even 
though published without his knowledge. 

It is generally held that the owner or proprietor 
of a newspaper is civilly liable for anything of a 
libelous nature which appears therein,®^ even 
though the publication was made without his knowl¬ 
edge or consent®® and even though the name of the 
author is published in connection with the libel.®^ 
He is especially liable where he exercises supervi¬ 
sion over the newspaper and gives instructions as 
to its policy.'^® It has been held, however, that the 
publisher of a newspaper is not liable for a libel 
contained therein, where he had no knowledge at 
the time of publication that the article complained 


Service, 214 N.Y.S. 662. 216 App. 
Biv.'llS. 

N* C —^Hammond v. Eckerd's of 

Asheville, 18 S-E2d 151, 220 K.C. 
596. 

S.C—Bosdell V. Dixie Stores Co., 
167 SE. 834. 16S S.C. 520. 

37 C.J. p 13 note 99. 

Ag’ency by estoppel held inapplica¬ 
ble 

Pa.—Trautwein v. Loeb, 19 Pa.Dist. 
& Co. 394. 

Scope of employment 

(1) Store manager was held not 
acting in discharge of appointed du¬ 
ties or within scope of employment 
when making slanderous statements 
while assisting constable searching 
for goods stolen from store.—Craft 
V. Magnolia Stores Co., 138 So. 405, 
161 Miss. 756. 

(2) Corporation operating drug 
store was not liable to customer in 
action for assault, false arrest, and 
slander, because clerk at cigar stand 
in drug store followed customer out¬ 
side drug store, accused him of 
stealing two cigars, and had police¬ 
man search the customer, since 
clerk had no implied authority to 
go out of store and prefer charges 
against customer and cause the cus¬ 
tomer to be searched.—Hammond v. 
Eckerd's of Asheville, 18 S.E 2d 151, 
220 N.C. 596. 


60. Mont.—^Keller v. Safeway 

Stores, lOS P.2d 605, 111 Mont. 28. 

W.Va.—Bryan v. Fairfax Forest 
Min. & Mfg. Co., 109 S.E. '323, 89 
W.Va. 314. 

61. Ky.—^Duquesne Distributing Co. 
V. Greenbaum, 121 S.W. 1026, 135 
Ky. 182, 189, 24 D.Il.A.,N.S., 955, 
21 Ann.Cas, 481. 

37 C.J. p 13 note 1. 

62. Miss.—^Dixie Fire Ins. Co. v. 
Betty, 58 So. 705, 101 Miss. 880. 

63. Kan.—Corpus Juris cited in 
Chisler v. Randall, 259 P. 687, 690, 
124 Kan. 278. 

Miss.—B. F. Goodrich Rubber Co, v. 
Holland. 131 So. 882, 159 Miss. 
346. 

37 C.J. p 14 note 4. 

Liability of client for attorney’s 
acts generally see Attorney and 
Client § 68. 

Information furnished newspaper 
Client was not liable for libelous 
publication, written by newspaper 
reporter, based on information ob¬ 
tained in part from attorney, not 
known or authorized by client.— 
Chisler v. Randall, 259 P. 6S7, 124 
Kan 278. 

Publication of letter 

Where a casualty insurer sent its 
local attorney a letter declining to 
pay a policy holder’s claim for loss, 
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which letter was libelous, the insur¬ 
er was not liable to the policy hold¬ 
er for its attorney’s unauthorized 
act in showing the letter to a third 
person, the attorney alone being lia¬ 
ble.—'’Sullivan v. Metropolitan Cas¬ 
ualty Ins. Co. of JTew York, Miss., 
256 F. 726, 168 C.C.A. 72. 

64. Ky.—^Hardin v. Cumstock, 2 A. 
K. Marsh 48Q, 12 Am.D. 427. 

65. U.S.—^Union Mut. Life Ins. Co. 

V. Thomas, Wash., 83 F. 80.3, 28 
C.C.A. 96. 

68. La.—Wimbish v. Hamilton, 16 
So. 856, 47 La.Ann. 246. 

67. Ind.—Kilgallen v. State, 1*32 N. 
B. 6*82, 192 Ind. 531, petition for 
rehearing overruled 137 N.B. 178, 
192 Ind. 531. 

37 C.J. p 1-4 note 9. 

Libel in newspapers generally see 
supra §§ 121, 122. 

68. Ind.—^Kilgallen v. State, supra. 
37 C.J. p 14 note 10. 

It is the duty of the proprietor of 
a public paper to use reasonable 
caution in the conduct of his busi¬ 
ness that no libels be published.— 
Kilgallen v. State, tupra. 

69. N.Y.—^Dole V. Lyon, 10 Johns. 
447, 6 Am.D. 346. 

70. Wis.—Gagen v. Dawley, 155 N. 

W. 930, 162 Wis. 152. 



53 C.J. S. 


LIBEL AND SLANDER 


§ 151 


of was libelous, but believed it to be a fictitious nar¬ 
rative or mere fancy sketch and did not know that 
it was applicable to anyone^i although it was in¬ 
tended by the writer to be libelous and to apply 
to plaintiff in the action.72 

Who may be considered as proprietor; corpora¬ 
tion, The rules holding the owner or proprietor of 
a newspaper liable for defamatory matter published 
therein have been held to apply equally as well 
where the paper is published by a corporation 
but the ownership of a majority of the stock in a 
joint-stock association which publishes a newspaper 
in which a libel appears does not impose any per¬ 
sonal liability for such libel.'^^ xhe rules do not 
render one liable who is but an equitable owner un¬ 
der a contract of purchase,*^® nor can a person to 
whom a printing press and newspaper establishment 
have been assigned merely as security for a debt 
be held liable as proprietor for a libel appearing in 
such newspaper, when the press and establishment 
have remained in the sole possession and under the 
sole management of the assignor;*^® but a receiver 
appointed to take charge of a newspaper and under 
whose direction it is published has been held per¬ 
sonally responsible for any publication therein 

which is improper. 

Advertising agency. The general rules have been 
held to govern in the case of an advertising agency 
conducting a mail advertising business in mailing 
libelous circulars, where such company had exten¬ 
sive and far-flung advertising facilities and ren¬ 
dered such services as selling mailing lists contain¬ 
ing great numbers of names and addresses, address¬ 
ing envelopes, enclosing advertising matter, and 
stamping and mailing such envelopes."^® 

b. Editor or Manager 

As a general pule the manager or editor of a news¬ 
paper having supervision of v/hat appears therein is 
liable for a libel published therein without his knowledge. 


As a general rule, on the ground that his super¬ 
vision of the matter which appears in the newspa¬ 
per is of such a nature that without his consent or 
neglect of his ordinary duties a libel cannot appear 
therein,*^® it has been held that the manager or ed¬ 
itor of a newspaper is liable for a libel published 
in it®® even though the publication was made with¬ 
out his knowledge or consent.®^ However, in ap¬ 
plication of the general rule, considered in Corpo¬ 
ration § 851, that an ofiicer or director of a corpo¬ 
ration is not liable for its torts where he has not 
participated therein, or had any knowledge of, or 
given any consent to, the act or transaction, it has 
been held that the editor-in-chief of a newspaper 
owned and operated by a corporation of which such 
editor-in-chief is president is not liable for the pub¬ 
lication of a libel by his subordinate, of which the 
editor-in-chief had no knowledge, and which was 
published v^dthout his consent.®^ 

An assistant editor of a new’spaper is not bound 
to know all that goes into the paper and can be 
held liable only for what he himself does or know¬ 
ingly permits to be done.®® The liability of the 
business manager of a newspaper for a libel appear¬ 
ing therein must be predicated on his own direct 
participation therein.®^ If he is not shown to have 
any control over the editorial staff or knowledge 
of the preparation or contents of the libelous ar¬ 
ticles before publication he cannot be held liable 
therefor.®® 

c. Other Officers or Agents 

Officers or agents of a newspaper not having the 
powers of a general manager have been held not liable 
for a libel published in the paper. 

While the printer of the publication in which 
libelous matter appears may be liable therefor by 
reason of his direct connection with and control 
over the contents of the paper,®® other officers or 


71. Mass.—Smith v. Ashley, 11 
Mete. 367, 45 Am.D. 216. 

72. Mass.—Smith v. Ashley, supra. 

73. Minn.—Aldrich v. Press Print¬ 
ing Co., 9 Minn, 133, 86 Am.D. 84. 

TOs.—Pfister V. Sentinel Co., 84 N. 
W. 8S7, 108 Wis 572. 

Liability of corporation for libel 
see Corporations § 1280. 

74. N.T.—^Mecabe v. Jones, 10 Daly 
222 . 

75. Cal.—^Ayako Sakamu v. Zeller- 
bach Paper Co., 77 P.2d 313, 25 
Cal.App.2d 309. 

76. N.Y.—^Andres v. Wells, 7 Johns. 
260, 5 Am.D. 267. 

77. N.Y.—Marten v. Van Schaick, 4 
Paige 479. 


7S. Mo.—^Edwards v. Nulsen, 152 S. 
W.2d 28, 347 Mo. 1077—^McDonald 
V. K L. Polk & Co., 142 S.W.2d 
635, 346 Mo. 615. 

79. N.J.—Corpus Juris cited in 
Faulkner v. Martin, 45 A.2d 596, 
5-07, 133 NJ.Law 605. 

37 C.J. p 15 note 20. 

"*The responsibility of the position 
carries with it the correlative duty 
to be appraised of that which ap¬ 
pears in the newspaper for which 
he IS editor. For as such editor It 
is his business to know, and mere 
want of knowledge constitutes no 
defense.' ”—^Faulkner v. Martin, 45 
A.2d 596. 597, 133 N.J.Law 605. 

80. Okl.—EWorld Pub. Co. v. Mina- 
han, 173 P. 815. 

37 C.J. p 15 note 21. 
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81. N.J —^Faulkner v. Martin, 45 A. 
2d 596, 133 N.J.Law 605. 

37 C.J. p 15 note 21. 

82. U.S.—Folwell v. Miller, N.Y., 
145 F. 495, 75 C.C.A. 489, 10 L.R. 
A.,]Sr.S.. 332, 7 Ann.Cas. 455. 

37 C.J. p 15 note 24. 

83. U.S.—Spooner v. Daniels, C,C. 
N.Y., 22 P.Cas.No.l3,244a. 

Pa.—^Weil V. Nevin, 1 Mon. 65. 

84. Cal.—^Ayako Sakamu v. Zeller- 
bach Paper Co., 77 P.2d 313, 25 
Cal.App.2d 309. 

85. Cal.—^Ayako Sakamu v. Zeller- 
bach Paper Co., supra. 

88. N.Y.—^l^Iecabe v. Jones, 10 Daly 
222 . 

; 37 C.J. p 15 note 26. 
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agents of a corporation or association engaged in 
the publication of a newspaper, where such officers 
or agents have no powers as general managers, are 
not liable for defamatory matter published in the 

paper.S7 

d. Vendors or Distributors 

A vendor or distributor of a newspaper Or other 
periodical having no knowledge of a libel appearing 
therein or of facts which should have put him on his 
guard is not liabie. 

It is a good defense to a libel action for a vendor 
or distributor of a newspaper or other periodical 
to show that he had no knowledge of the libelous 
matter and that there were no extraneous facts 
which should have put him on his guard.^^ Such 
vendor or distributor is liable, however, if he had 
knowledge that the newspaper or periodical con¬ 
tained libelous matter.S^ 

e* Author or Instigator 

The author of a libelous article published in a news¬ 
paper or other periodical is liable therefor, as is one 
who causes or procures Its publication in a newspaper 
or other periodical. 

The author of an article published in a periodical 
or other printed matter is responsible for the de¬ 
famatory matter contained therein,and it is no 
defense that immaterial variations not affecting 
the sense are made from the original manuscript®^ 


However, it has been held that, where defendant 
WTOte an article to a newspaper which rewrote and 
changed it before it was published, it was not suf¬ 
ficient to show that defendant participated in the 
publication of the article.®® While one who causes 
or procures the libel to be published is liable for all 
the damages consequent on the publication,®® it has 
been held that the encouragement of a libel by an 
act which is itself not libelous is not actionable.®^ 
Furnishing information. One who furnishes to 
a newspaper reporter information of a defamatory 
character with the request that it be published, or 
with the object of procuring its publication, is lia¬ 
ble for the publication.®^ It has been held that, 
where defendant furnished the information on 
which a libel was based, and documents in support 
thereof, to a newspaper reporter, knowing that the 
latter intended to publish the story, he caused the 
defamatory matter to be published^®® although the 
reporter solicited the information®^ and defendant 
did not request that it be published.®® On the oth¬ 
er hand, it has also been held that the mere answer¬ 
ing of questions of newspaper reporters is not 
sufficient to charge a person with responsibility for 
the publication of the answers®® where they were 
published without either his express or implied con¬ 
sent or authority,^ although he knew the interroga¬ 
tors were reporters;® but he might be held liable 
for slander.® 


87. XT.—•Wahlheimer v. Harden- 
bergh, 111 N.E. 'S2S, 217 XT. 264. 

37 C.J. p 15 note 27. 

88. U.S.—^Hartmann t. American 
Xews €o., D.CWis., 69 E.Supp. 
736, Wisconsin law—^Holden v. 
American News Co., B.C.Wasb., 62 
F.'Supp, 24, appeal dismissed, O. 
C.A.. 144 F.2d 249. 

Cal.—Cforpus Jnzis quoted in Ayako 
Sakamu v. Zellerbach Paper Co., 
77 P.2d 313, 320, 25 CaLApp.2d '309. 
Mich.—^Bowerman v. Detroit Free 
Press, 283 XW. 642, 287 Mich. 443, 
120 A.L.II. 1230. 

37 aJ. p 15 note 28. 

I>iit7 of distiibntor 
The local distributor of newspa¬ 
pers is not reauired to check the 
contents of each issue for libelous 
matter in order to protect himself 
against liability for damages.—^Bow- 
erman v. Detroit Free Press, supra 
88. U.S.—Holden v, American News j 
Co., D.C.Wash,, 52 P.Supp. 24, ap- I 
peal dismissed, C.C.A., 144 F.2dj 
249. 

Mich.—Corpus Juris quoted in Bow- 
erman v. Detroit Free Press, 283 


XW. 642, 645, 287 Mich. 443, 120 
A.L.R. 1230. 

Wis.—Street v. Johnson, 60 N.W. 
•395, 80 Wis. 455, 27 Am.S.R, 42, 14 
Ii.RA. 203. 

SO. U.S.—^La Mance v. Street & 
Smith Publications, D.C.Mo., 53 F. 
Supp. 399, in Missouri. 

37 C.J. p 15 note 30. 

91. Pa—^Willis T. Btordcastle, 19 
Pa Super. 52*5. 

37 C.J. p 15 notes 30, 31. 

92. Iowa.—Klos v. Zahorik, 84 N.W. 
1046, 113 Iowa 161, 63 L.R.A. 235. 

98. Wis,—^Arnold v. Ingram, 138 N. 
W. Ill, 151 Wis. 438, Anu.Cas. 
1914C 976. 

37 C.J, p 15 note 34. 

Liability of person causing or par¬ 
ticipating in defamatory publica¬ 
tion generally see supra § 148. 

94. U.S.—Wright v. R. K. O. Radio 
Pictures, D.C.Mass., 55 P.Supp. 
639, in Massachusetts. 

Motion picture encouraging publica¬ 
tion of Ibook 

Persons allegedly libeled by book 
wMch producers of motion picture. 


used as a source could not recover 
against distributor of picture for 
libel on ground that picture sug¬ 
gested the book and encouraged pub¬ 
lication thereof.—Wright v. R. K. 0. 
Radio Pictures, supra, 

95. Colo.—Hazy v. Woitke, 48 P. 
1048, 23 Colo. 556. 

37 CJ. p 15 note 35. 

Liability of client for libel by news¬ 
paper ’ based on information fur¬ 
nished by attorney see supra I 
150. 

96. XT.—Valentine v. Gonzalez, 

173 N.T.S. 711. 190 App.Div. 490. 

97. XT.—Valentine t, Gonzalez, 

supra. 

S8. XT.—^Valentine v. Gonzalez, 

supra. 

99. Pa.—^Henry r. Pittsburgh & L. 
B. R. Co., 21 A. 167. 139 Pa. 289. 

L Mich.—^Johnson t. Gerasimos, 
225 N.W. 636, 247 Mich. 248. 

2. Mich.—^Johnson r. Gerasimos, 
supra, 

3. Mich.—Johnson r. Gerasimoa 
supra. 
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§ 152. Right, Nature, and Form of Action 

A ‘right of action for recovery of damages resuiting 
from defamation exists under the common law and un¬ 
der some statutes, and the nature of the action is one 
sounding in tort, the common law remedy being an ac¬ 
tion on the case. 

A right of action exists for the recovery of dam¬ 
ages resulting from defamation, just as damages 
to person or property are recoverable.'^ Such an 
action is maintainable under the common law,5 and 
in some jurisdictions a statutory action is provided 
which is like the common-law action for libel and 
slander, with certain exceptions.® The two main 
elements of the cause of action are injury to plain¬ 
tiff and a wrongful act, that is, an act in violation 
of a legal duty by defendant.^ The fact that the 
defamation may be criminally punishable does not 
take away the civil right of action;® but the civil 
action for libel will not lie merely because publica¬ 


tion may be punished as libelous under the crim¬ 
inal laws.® PlaintifPs wealth or poverty is not ma¬ 
terial to his right of action.^® 

Actions for defamation are sui juris,and are 
distinct from actions for unauthorized invasion of 
one’s right of privacy.^2 Xhe nature of the action 
is one sounding in tort,i® the common-law reme¬ 
dy being an action on the case.^^ Jt has been said 
that suits for defamation partake more or less of 
the nature of criminal accusations,^® but other cases 
have held that an action for defamation is not a 
penal action or in the nature of a penal action.^® 

The general rules of practice ordinarily apply 
in an action for defamation,^7 and a suit for libel, 
although under statute, is a suit or action governed 
by usual court proceedings cognizable in ordinary 
courts and is not a special proceeding.^® An ac¬ 
tion of libel and slander is personal in nature.^® 


4. Tex.—McDaniel v. King, Civ. 
App., 16 S.W.2d 931. 

LaxLgnage wMcli is li'belous i>ex se 
confers a prima facie right of ac¬ 
tion. 

Cal.—Harris v. Curtis Pub. Co,, 121 
P.2d 761, 49 Cal.App,2d 340—Ro¬ 
senberg V. J. C. Penney Co., 86 P. 
2d 696, 30 Cal.App.2d 609. 

Tenn.—Sweeney v. Newspaper 

Printing Corporation, 147 S.W.Bd 
406, 177 Tenn. 196. 

Action for injuries resulting from 
fright or nervous shock without 
bodily injury resulting from slan¬ 
derous statements and abusive lan¬ 
guage, even though willful, falls 
within class not favored.—Bowles v. 
May, 166 S.E. 650, 159 Va. 419. 

5. N.T.—Dache v. Abraham & 

Straus, 39 N.T.S.2d 981, appeal 
dismissed 61 N.T.S.2d *856, 268 

App.Div. 929, Affirmed 54 N.T.S. 
2d 400, 269 App.Div. 692, reargu¬ 
ment denied 54 N.y.*S.2d 727, 269 
App.Div, 755. 

Tex.—McDaniel v. King, Civ.App., 16 
S.W.2d 931. 

Va.—W. T. Grant Co. v. Owens, 
141 S.E. 860, 149 Va! 906. 

V. Conn.—Atwater v. Morning 

News Co., 34 A. 865, 67 Conn. >304. 
La—^Derivas v. Gaspard, 1 Da.App. 
420. 

Malicious injury 

Foundation of libel or slander ac¬ 
tion is malicious injury to reputa¬ 
tion.—Marion v. Davis, 114 So. 357, 
217 Ala 16, 55 A.L.R. 171. 

Bight fonnded on contract 
Where the action plaintiff^s right 
is founded only on contract, the 


proper remedy is an action for 
breach of contract and not an action 
for damages for libel.—^Lillie v. 
Warner Bros. Pictures, 34 P.2d 835, 
139 Cal.App. 724. 

8. S.C.—^Lewis v. Williams, «9 S.E. 
647, 105 S.C. 165. 

.37 C.J. p 16 note 58. 

9. N.Y.—^Patterson v. Colgate & 
Co., 220 N.T.S. 677, 129 Misc. 417. 

10. Tex.—^Southwestern Telegraph & 
Telephone Co. v. Dong, Civ.App., 
183 S.W. 421. 

Plaintiff's wealth or poverty as evi¬ 
dence of damages see infra § 264. 
11- AJa—Penry v. Dozier, 49 So. 909, 
161 Ala 292. 

Assault 

As regards damages, action for 
damages against corporation whose 
store manager jerked book away 
from plaintiff, accusing her of theft, 
was one for assault or trespass on 
person and not for slander.—S, H. 
Kress & Co. v. Brashier, Tex. Civ. 
App., 50 S.W.2d 922. 

Liability of radio broadcasting li¬ 
censee 

The law of defamation, and not the 
law of negligence. Is the underlying 
basis for liability of a radio broad¬ 
casting licensee for publication of 
defamatory utterances by radio.— 
Sorensen v. Wood, 243 N.W. 82, 123 
Neb. 348, 82 A.L.R. 1098, appeal dis¬ 
missed KFAB Broadcasting Co. v. 
Sorenson, 54 S.Ct 209, 290 U.S. 599, 
78 L.Ed. 527. 

Similar to maliciotis prosecution. 

Pa,—Briggs v. Garrett, 2 A. 613, 111 
Pa. 412, 56 Am.R. 274. 

38 CJ. p 386 note 68 [aj. 
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12. N.Y.—^Dache v. Abraham & 
Straus, 39 N.Y.S.2d 931, appeal dis¬ 
missed 61 N.Y.S.2d 8S6. 268 App. 
Div. 929, affirmed 64 N.T.S.2d 400, 
269 App.Div. 692, reargument de¬ 
nied 54 N.T.S.2d 727, 269 App.Div. 
755. 

Untrue statement 

An action seeking damages for an 
untrue statement should be in libel, 
rather than for violation of the right 
of privacy,—^Barber v. Time, Inc., 
159 S.W.2d 291, 348 Mo. 1199. 

13. Colo.—^Melcher v. Beeler, 110 P. 
181, 48 Colo. 233, 139 Am.S.R. 273. 

Mass.—^Johnson v. East Boston Sav. 

Bank, 195 N.E. 727, 290 Mass. 441. 
N.J.— Corpus Juris cited in Johnson 
V. Asbury Park Press, 184 A. 618, 
519, 14 N.J.Misc. 282, affirmed 180 
A. 381, 117 N.J.Law 533. 

14- N.J.— Corpus Juris cited in 
Johnson v. Asbury Park Press, 184 
A. 518, 519. 14 N.J.Misc. 282, af¬ 
firmed 189 A. 381, 117 N.J.Law 533. 
N.Y.—Campbell v. Cunningham Nat¬ 
ural Gas Corporation, 298 N.T.S. 
200, 164 Misc. 1. 

37 C.J. p 16 note 55. 

15. La.—Sterkx v. Sterkx, 70 So. 
428, 138 La. 440. 

37 C.J. p 16 note 66. 

16. Conn.—Johnson v. Scribner, 4 
Conn. 185, 

17. Ga.—^Aiken v. May, 37 S.B.2d 
225, 78 Ga.App, 502. 

18. Tex.—^Evans v. American Pub. 
Co., 1$ S.W.2d 616, 118 Tex. 433. 

19. Va.—James v. Powell, 152 S.®. 
539, 154 Va, 96. 
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Where allegedly libelous matter was written in one 
state and delivered to its addressee in another state, 
the cause of action for libel arose in the second 
state.20 

§ 153. - Defamation Subsequent to Com¬ 

mencement of Action 

Recovery may be had only for defamatory words 
published prior to the commencement of the action. 

In order to support an action for defamation it 
must appear that the words alleged to be defama¬ 
tory were published prior to the commencement of 
the action.^^ Defamatory words published subse¬ 
quent to the commencement of the action consti¬ 
tute a separate and distinct cause of action and can¬ 
not be brought into the original action by means of 
a supplemental complaint ,22 nor can any damages 
be awarded on that account.^^ 

§ 154. Conditions Precedent 

Filing of bond is a condition precedent to action 
where so provided by statute. 

In some jurisdictions, by force of statute, it is 
a condition precedent to the issuance of summons 
in an action for defamation that plaintiff file a 
bond to the effect that if the action is dismissed or 
defendant recovers judgment plaintiff will pay such 
costs and charges as may be awarded against him 

in the action.24 

§ 155. - Notice to Retract 

Under some statutes the defendant must be given 


notice to retract before recovery may be had against 
him for punitive damages. 

In some jurisdictions, by force of statute, in an 
action for libel published in a newspaper, a notice 
to retract is required to be served against defend¬ 
ant before commencing an action.^S Ordinarily 
such statutes apply only to the recovery of punitive 
damages,^® and the service of the notice is not a 
condition precedent to the recovery of actual dam¬ 
ages if punitive damages are waived no notice 
is necessary.^S The fact that plaintiff demands a 
retraction of more than he is entitled to does not 
necessarily invalidate the notice as to the part to 
which he is entitled.29 The statutory notice is suf¬ 
ficient if it declares the entire publication to be 
false and defamatory without specifying those par¬ 
ticular parts which constitute defamatory matter 
per se.^® In the absence of any statutory require¬ 
ment, plaintiff is under no duty to demand a correc¬ 
tion or retraction of a libelous statement prior to 
bringing suit.^l 

§ 156. Time to Sue and Limitations 

An action for libel or slander may and should be 
commenced within the time fixed by a statute of limi¬ 
tations. 

The right of action for libel or slander ordina¬ 
rily accrues from the time of publication.^^ Where 
the alleged libel occurred by reason of allegations 
made in a petition in a judicial proceeding, the 
cause of action does not accrue until the termina¬ 
tion of the suit 2 2 The action must be commenced 
wdthin the time fixed by statute,34 or, where there 


20 . U.S—Huber v. Rebay, D.C.N.T., 
60 F.Supp. 10. 

21. Ala.—^Weir v. Brotherhood of 
Railroad Trainmen, 129 So. 267, 
221 Ala. 494. 

37 C.J. p 16 note 61. 

22. Ind-—Barker v- Prizer, 48 N.E. 
4, 150 Ind. 4. 

Republication or repetition as new 
cause of action see supra §§ S3-86. 
£S3. Ind.—^Barker v. Prizer, supra. 

24. Cal.—Huffaker v. MeVey, 169 P. 
704, 35 Cal.App. 302. 

25, N.C.—^Roth V. Greensboro News 
Co.. 197 S.E. 569, 214 N.C. 23. 

37 C.J. p 16 note 66. 

Tima of application 

Statute, by specifically excepting 
from operation thereof such actions 
which were pending at time of pas¬ 
sage of statute, evidenced a clear in¬ 
tent that the statute should apply to 
causes of action then in existence on 
which no suit had been filed.—Hall v. 
Kelly. 7 S.E.2d 290, 61 Ga,App. 694. 

Personal service of notice is not 
reguired; notice by mail is sufficient., 


—Roth V, Greensboro News Co., 197 
S.E. 569, 214 N.C. ZZ. 

26. N.C.—Osborn v. (Leach, 47 S.E. 
811, 135 N.C. 628, 66 L.R.A. 648. 

37 C.J. p 17 note 67. 

General damages 

Plaintiffs cause of action for gen¬ 
eral damages, after failure to re¬ 
tract certain portions of claimed li¬ 
belous newspaper article, is limited 
to such statements as are specified 
in demand.—Echternacht v. King, 
259 N.W. 684, 194 Minn. 92. 

27. Ala.—^Fitzpatrick v. Age-Herald 
Pub. Co., 63 So. 980, 184 Ala. 510, 
51 L.R.A.,N,S., 401, Ann.Cas.l916B 
753. 

37 C.J. p 17 note 67. 

28. Ala.—Comer v. Age-Herald Pub. 
Co., 44 So. 673, 151 Ala. 613, 13 
L.RA.,N.S., 525. 

29. Mich.—^Aronson v, Baldwin, 146 
N.W. 206, 178 Mich. 565. 

37 C.J. p 17 note 70. 

30. Minn.—Craig v, Warren, 109 N. 
W. 231, 99 Mmn. 246. 

31. Wash.—Carey v. Hearst Publi-. 
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cations, 143 P.2d 857, 19 Wash.2d 
655. 

32. U.S.—Winrod v. McFadden Pub¬ 
lications, D.O.I11., 62 F.Supp. 249. 

La.—Central Impr. & Contracting 
Co. V. Grasser Contracting Co., 44 
So. 10, 119 La. 263. 

N.T.—Ledwith v. International Pa¬ 
per Co., 64 N.Y.S.2d 810. 

N.C.—Corpus juris cited in Gordon 
V. Fredle, 175 S.E. 126, 206 N.C. 
734. 

Or.—Corpus Juris cited in Bock v. 

Collier, 151 P.2d 732, 734. 
lExhibition to third person 

Cause of action, if any, based on 
publication of allegedly libelous -ar¬ 
ticle “accrues" as soon as newspa¬ 
per containing article is exhibited to 
third person.—^Forman v, Mississippi 
Publishers Corporation, 14 So.2d 344,. 
195 Miss. 90, 148 A.L.R. 469. 

33. La.—^Howard v. Coyle, 111 So. 
697, 163 La. 257. 

34. Ga.^McParlan v. Manget, 174 S. 
E. 712, 179 Ga. 17—Hendricks v. 
Citizens* & ’Southern Nat. Bank, 
158 S.E. 915, 43 Ga„App. 408, re- 
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§ 156 


IS no statute particularly applicable to actions for 
libel or slander, within the time limited by the gen¬ 
eral statute of limitations, as discussed in the C.J.S. 
title Limitations of Actions § 73, also 37 C.J. p 771 
note 8-p 782 note 85. In determining the applica¬ 
ble limitations, some statutes generally directed to 
defamatory words have been held to apply to all 
defamatory statements whether oral or written,^® 
and some statutes of limitations relating to slander 
have been held to include actions for libel,3 6 but 
others have not.37 There can be no legal trial of 
the action while a plea by defendant of the statute 
of limitations remains unanswered and undisposed 
of.38 

Statutes of limitations directed to actions for def¬ 
lation usually begin to run from the time when 


the defamation is published.8^ The composition, 
printing, and distribution of a magazine or news¬ 
paper when completed must be taken as the one act 
of publication, with respect to the running of lim¬ 
itations from the date of original publication.'^® 
Later sales of the magazine or newspaper do not 
postpone the commencement of the running of lim¬ 
itations,41 and the fact that at a date later than 
that of the original publication the public is afford¬ 
ed the opportunity of examining bound copies of 
the allegedly libelous publication does not consti¬ 
tute a republication extending the time for suit.42 

When the right of action has been once barred 
by the statute of limitations, it cannot be revived by 
an admission of defendant that he did utter the 


versed on other grounds Citizens’ 
& Southern Nat. Bank v. Hen¬ 
dricks, 168 S.E. 313, 176 Ga. 692, 87 
A.Li R 230, conformed to Hen¬ 
dricks V. Citizens’ & Southern Nat 
Bank, 168 S.E. 925, 46 Ga.App. 670 
—Bagwell V. Rice <& Hutchins At¬ 
lanta Co., 143 S.E. 125, 38 Ga.App. 
87. 

X,a.—^Elfer v. Marine Engineers 
Benev. Ass’n No. 12, 169 So. 346, 
185 La. 300—Clark v. Louisiana 
Ry. & Nav. Co., 134 So. 116, 16 La. 
App. 369. 

Me.—Franklin v. Erickson, 146 A. 
437, 128 Me. 181. 

N.Y.—Munzer v. Blaisdell, 49 N.T.S. 
2d 915, 183 Misc. 773, affirmed 58 
N.Y.S.2d 359, 269 App.Oiv, 970— 
Hartmann v. Time, Inc., 60 N.T.S. 
2d 209. 

Ohio.— A. L. Englander Motor Co. v. 
De Gaetano, 166 N.E. 372, 120 Ohio 
St 443. 

Or.—Bock V. Collier, 151 P,3d 73.2, 
175 Or. 145. 

Tex.—^Daughtry v. Blanket State 
Bank, Civ.App., 60 S.W.2d 272— 
Seven One Seven Tire Service v. 
Firestone Tire & Rubber Co., Civ, 
App„ 288 S.W. 558. 

37 C.J. p 17 note 74. 

1^631 statute takes effect 

New statute limiting time for 
bringing of libel actions provided 
general rule applicable to all cases 
in which reasonable time remained 
for institution of suits thereafter, 
even though publication complained 
of had taken place prior to enact¬ 
ment of statute.—Johnson v. Asbury 
Park Press, 184 A. 518, 14 N.J.Misc 
2S2, affirmed 189 A. 381, 117 N.J.Law 
533. 

Statute held inapplicable 
N.J.—Strollo V. Jersey Central Pow¬ 
er & Light Co., 26 A.2d 559, 20 
N.J.Misc. 217. 

35. U.S.—Miles V. McGrath, D.C. 
Md., 4 P.Supp. 603. 


36. Miss.—^Menter v. Stewart, 3 
Miss. 698. 

37. Ill.—Hazel! v. Shelby, 11 Ill. 9. 

38. Ind.—^Huston v. McPherson, 8 
Blackf. 562. 

39. U.S —^Hartmann v. Time, Inc., 
D.C.Pa., 64 P.Supp. 671—Winrod v. 
McPadden Publications, D.C.IIL, 62 
P.Supp. 249—Backus v. Look, Inc., 
D.C N.Y., 39 P.Supp. 662—Cannon 
V. Time, Inc., D.C.N.T., 39 P.Supp. 
660—Means v. MacFadden Publica¬ 
tions, D.C.N.Y., 25 P.Supp. 993— 
Miles V. McGrath. D.C.Md., 4 P. 
Supp 603. 

La—^Kennard v, Tazoo & M. V. R. 

Co„ App., 190 So. 188. 

N.Y.—Campbell-Johnston v. Liberty 
Magazine, 64 N.Y.S.2d 659—^Hart¬ 
mann V. Time, Inc., 60 N.T.S.2d 
209. 

Or.—Bock V. Corner, 151 P.2d 732, 
175 Or. 145. 

37 C.J. p 17 note 76. 

Technical concept 

The limitation period on an action 
for libel runs from date of publica¬ 
tion, which publication is a technical 
concept involving an issue of his¬ 
torical fact, and arbitrary date ap¬ 
pearing on publication, the selection 
of which is within control of pub¬ 
lisher, is immaterial.—^McGlue v. 
Weekly Publication, D.C.Mass., 63 P. 
Supp. 744. 

Different causes of action 
Where action for libel based on 
nine articles published on different 
dates was not commenced within one 
year after publication of first three 
articles, the subsequent articles 
could not be considered republica- 
tlon of each prior article, as regards 
question whether causes of action 
were barred by statute of limita¬ 
tions, where complaint set forth 
nine different causes of action, one 
for each article.—^Means v. MacFad¬ 
den Publications, D.C.N.T., 25 P. 

Supp. 993. 


Reversal of Judgment 

Statute of limitations did not com¬ 
mence to run in favor of publishing 
company which published statement 
that mother, according to the special 
term of the supreme court, was un¬ 
fit to be intrusted with the gruardian- 
ship of her child, until the Judgment 
of the supreme court was reversed, 
and on a further hearing custody 
was awarded to mother as a person 
fit to be so intrusted.—Lewisohn v. 
Dial Press, 35 N.Y.S.2d 551, 264 App. 
Div. 370, appeal denied 37 N.T.S.2d 
429, 265 App.Div. 804, reargument 
denied 39 N.Y.S.2d 347, 265 App.Div. 
854. 

40. U.S.—^Winrod v. McPadden Pub¬ 
lications, D.C.IIL, 62 P.Supp. 249. 
Where large distributions of pub¬ 
lic matter are involved, the cause of 
action for libel accrues, for the 
purpose of statute of limitations, 
on the first publication when the 
issue goes into circulation general¬ 
ly.—^Hartmann v. Time, Inc., D.C. 
Pa., 64 P.Supp. 671. 

41. U.S.—^Hartmann v. Time, Inc., 
supra—^Winrod v. McPadden Pub¬ 
lications, D.C.IIL, 62 P.Supp. 249 
—^Means v. MacPadden Publica¬ 
tions, D.C.N.Y., 25 P.Supp. 993. 

Continued sale or distribution 
WTiere copies of magazine, dated 
Jan. 24, 1944, containing alleged li¬ 
belous matter appeared on news¬ 
stands on Jan. 20, 1944, action com¬ 
menced by writ dated Jan. 2.2, 1945, 
was barred by one-year statute of 
limitations, notwithstanding showing 
of continued sale of copies of same 
publication or the sending out of 
additional copies by way of replace¬ 
ment, new subscribers, or back num¬ 
bers.—McGlue V. Weekly Publica¬ 
tions, D.C.Mass., 63 P.Supp. 744. 

42. N.T.—^Wolfson v. Syracuse 
Newspapers, 18 N.E.2d 676, 279 N. 
T. 716, reargument denied 20 N,E. 
2d 21, 280 N.T. 572. 
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slanderous words,^® nor can the running of the stat¬ 
ute be prevented by repetitions of the slander, 
although, of course, a separate action will lie for 
any repetition wdthin the statutory time.'^S The fact 
that the person defamed had no knowledge of the 
defamation until shortly before he brought action is 
of no consequence with respect to the question 
whether the action is barred by limitations nor 
is the statute of limitations tolled by concealment 
of defendant’s identity, especially where plaintiff 
could have filed suit within the time limited after 
accrual of the cause of action by naming a fictitious 
defendant^^ 

Where the complaint alleges that all the allegedly 
libelous acts were committed pursuant to a con¬ 
spiracy formed by defendants, the statute of limi¬ 
tations does not commence to run against any of 
the alleged libelous acts until commission of the 
last overt act done in pursuance of the conspiracy.^S 

§ 157. Defenses in General 

The defendant may assert any defense sufficient to 
show that the plaintiff is not entitled to recover all or 
a portion of the damages sued for. 


53 C.J.S. 

In general, in an action for defamation, defend¬ 
ant may assert any defense, legal or equitable, suf¬ 
ficient to show that plaintiff is not entitled to re¬ 
cover all or a portion of the damages sued for.^s 
It has been held that the common-law defenses to 
defamation actions are not restricted, modified, or 
limited in any way by a statute defining libel and 
prescribing what defenses may be interposed as 
privileged or qualifiedly privileged matter,50 or by 
a statute providing that no demurrer shall preclude 
a jury from passing on actionable words.51 A de¬ 
fense in a libel action, pleaded as a complete de¬ 
fense, must be as broad as the charges made in the 
alleged libelous publication.®^ Defendant charged 
with the utterance or publication of certain lan - 
guage may defend by denying the utterance®^ or 
by showing that the publication was not author¬ 
ized ;®4 and it has been held a proper defense for 
defendant to show that he was the victim of in¬ 
sane delusions on the subject to which slanderous 
words related.®® 

On the other hand, defendant may not claim as 
a defense matter not constituting a legal justifica¬ 
tion, privilege, or lawful excuse,®® such as negli- 


43L IMictu—^Vickers v. 'Stoneman, 41 
X.W. 495, 73 Mich. 419. 

X.C.—Fox V. Wilson, 48 ]S\C. 485. 

44. Iowa.—Jean v. Hennessy, 28 N. 
W. 645, 69 Iowa 373. 

45. Iowa.—Jean v. Hennessy, supra. 
—Mack, Miller Candle Co. v. 

MacMillan Co, 269 N.T.S. 33, 239 
App.Hiv. 738. affirmed 195 X.E. 167, 
266 N.T. 489. 

46. U.S.—^Hartmann v. Time, Inc., 
B.C.Pa., 64 F.Supp. 671. 

47- Cal.—Staples v. Zoph, 49 P.2d 
1131, 9 Cal.App.2d 369. 

43, Ill,—^Maclaskey v. Mecartney, 68 
N.E.2d 630, 324 Ill.App. 498. 

43. Ill.—Ogren v. Bockford Star 
Printing Co., 237 IlLApp. 349. 

N.J.—Rogers v. Cox, 50 A, 143, 66 
N.J.Eaw 43.2. 

37 C.J. p 18 note 5. 

Matters of defense: 

Actionable character of words see 
supra §§ 5-8, 13-73. 

Anger and passion see supra § 140. 
Bad character of plaintiff see su¬ 
pra § 142. 

Belief see supra § 138. 

Comment and criticism see supra 
§§ 130-134. 

Brunkenness see supra § 75. 

FS,lsity see supra § 74. 

Illegality of business of person 
defamed in business capacity see 
supra § 32 b. 

Intent see supra § 75. 

Justification see supra §§ 135-144. 
Malice see supra $ 76. 


Prior defamation by plaintiff see 
supra § 141. 

Privilege see supra §§ 87-101. 
Probable cause see supra § 138. 
Publication see supra §§ 79-86. 
Reports and rumors see supra § 
139. 

Truth see supra § 137. 

ITewspaper 

In action for libelous statement In 
newspaper article, newspaper could 
avail itself of all defenses it would 
have had if libelous statement had 
been published otherwise than in a 
newspaper.—Schneider v. Journal- 
Times Co., 20 K.W.2d 572, 247 Wis. 
391 Schneider v. Kenosha Kews 
Pub. Co., 20 N.W.2d 568, 247 Wis. 
382. 

I failure to answer or deny 

The failure of a person to answer 
or deny a libelous newspaper pub¬ 
lication is not available as a defense 
to his suit for libel, or in mitiga¬ 
tion of damages sustained by him as 
a result of the libel.—Caller Times 
Pub. Co. V. Chandler, Civ.App., 122 
S.W.2d 249, affirmed 130 S.W.2d 853, 
134 Tex. 1. 

50. Tex.—^Enterprise Co. v. Wheat, 
Civ.App., 290 S.W. 212. 

51. U.S.—Guthrie v. Great Am. Ins. 
Co„ C.C.A.W.Va., 151 PJld 738, 

52. N.T,—Sherman v. International 
Publications, 212 N.T.S. 478, 214 
App.Div. 437. 

53. Ga.—Ivester v. Coe, 127 S.E. 
790, 33 GaApp. 620. 
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54. U.S.—^KVOS, Inc., v. Associated 
Press, D.C.Wash., 13 F.Supp. 910 

55. Kan.—^^"ilson v. Walt, 25 P.2d 
343, 138 Kan. 205, 89 A.L.R. 473 

56. U.S.—Interstate Transit Lines 
V. Crane, C.C.A.C 0 I 0 ., 100 P.2d 857 
—Tribune Assoc, v. Follwell, N.T. 
107 E. 646, 46 aC.A. 526. 

Iowa.—^Plecker v. Knottnerus, 207 
N.W. 574, 201 Iowa 550. 

FartictOar matters held not to con. 
stitute a defense 

(1) Statute denying jurisdiction to 
issue injunctions in cases involving 
labor disputes, except after hearing 
and findings of stated facts, does not 
legalize libel or exempt persons or 
associations from consequences of li¬ 
bel published in connection with la¬ 
bor disputes.—^Toneill v. Osman, 64 
N.T.S.2d 793. 

(2) Pact that plaintiff operated 
store in violation of assumed name 
statute would not relieve defendant 
from liability for publishing libelous 
newspaper article.—^Naihaus v. Lou¬ 
isiana Weekly Pub. Co., 145 So. 627, 
176 La. 240. 

(3) Plaintiff's consent to use of 
photographs for which he posed as 
an advertisement did not preclude 
maintenance of action for libel based 
on picture which was not shown to 
plaintiff before publication exposing 
him to ridicule.—^Burton v. Crowell 
Pub. Co., C.C.A.N.Y., 82 P.2d 154. 

(4) In libel action based on mag¬ 
azine article, lack of knowledge of 
alleged libelous article on part of 
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gence®^ or mistake®* in writing and publishing the 
libel, or any other matter which is insufficient to 
show that plaintiff is not entitled to recover.59 It 
is no defense that since the commencement of the 
action plaintiff has been declared a bankrupt,®^ or 
that the person libeled failed to prosecute for a 
previous publication^! or to reply to the defama¬ 
tory charges against him at the time they were 
niade.®2 xhe fact that a part of a libelous story 
defamatory of plaintiff was suppressed is no excuse 
for defendant when sued for publishing the rest of 
it.63 Where the injury to plaintiff has been aggra¬ 
vated by his own negligence, such negligence will 
not bar his recovery of damages for as much of the 
injury as was sustained prior to his negligence.®^ 

Advice of counsel. The fact that defendant act¬ 
ed on advice of counsel may constitute a defense to 
an action for malicious slander;®® but reliance on 
advice of counsel does not constitute a defense to 
a libel action where defendant did not act in good 
faith.6® 

Release of others liable. The fact that plaintiff 
has released from liability the owners and publish¬ 
ers of a newspaper containing the libel which de¬ 
fendant is charged with having circulated is not 
a defense.®*^ On the other hand, it has been held 
that a sealed release of the proprietor of a news¬ 


paper by plaintiff is a bar to an action against a 
person for communicating the defamatory matter 
to the newspaper for publication,®® 

§ 158. Jurisdiction and Venue 

Action must be brought and tried In courts having 
Jurisdiction of the parties and subject matter, and In 
the venue fixed by statute. 

An action for libel or slander may and must be 
brought and tried in courts having jurisdiction of 
the parties and subject matter.®® In the absence of 
a constitutional or statutory provision to the con¬ 
trary, courts of common law have jurisdiction in 
cases of defamation^® and the jurisdiction of courts 
of equity is not necessarily invoked.*^! 

Actionable quality of words published in another 
jurisdiction. An action may lie in one state for 
words published in another stated® where such 
words are slanderous at common law,73 or are ac¬ 
tionable by the law of the forum, in the absence of 
proof of the law of the state in which published, 
or are actionable by the laws of such other stated® 

Venue, As discussed in the C.J.S. title Venue § 
17, also 67 C.J. p 45 note 1, and 37 C.J. p 19 notes 
35-37, actions for defamation are generally con¬ 
sidered as transitory, and may be brought in any 
jurisdiction or county in which defendant may be 


one of defendants would not serve 
as a defense.—^Holden v. American 
News Co., D.C.Wash., 52 F.Supp. 24, 
appeal dismissed, C.C.A., 144 F.2d 
249. 

(5) In engineering company's libel 
action arising out of publications in 
opposition to establishment of pow¬ 
er plant, defense that damage to 
company's reputation was in an un¬ 
authorized business and could not 
be basis of a libel action was held 
unavailing.—Bell Pub. Co. v. Gar¬ 
rett Engineering Co., 170 S.W.2d 197, 
141 Tex. 51. 

57. Iowa.—Flecker v. Knottnerus, 
207 N.W. 574, 201 Iowa 550. 

58. U S.—Peck V. Tribune Co., Ill., 
29 S.Ct. 554, 214 U.S. 185, 53 L.Ed. 
960. 16 Ann.Cas. 1075—Phillips v. 
Union Indemnity Co., C.C.A.S.C., 
28 F.2d 701. 

58. Threats not carried out 
The fact that assistant store man¬ 
ager may not have carried out his 
threats to inform any prospective 
employer of clerks accused of tri¬ 
fling with employer's money did not 
affect liability of store and assist¬ 
ant manager for slander, but ques¬ 
tion was how hearers who were pres¬ 
ent at time accusations were made 
eould have reasonably understood 
them as reflecting in a defamatory 
manner on clerks.—Montgomery 

5BC.J.S.—16 


Ward & Co. v. Skinner, Miss., 25 So. 
2d 572. 

60. Va.^—^Dillard v. Cpllins, 25 Gratt. 
343, 66 Va 345. 

61. Mass.—Curtis v. Mussey, 6 Gray 
261. 

62. La.—Otero v. Ewing, 110 So. 
648, 162 La. 453. 56 A.L.R. 249. 

63. U S.—Tribune Ass'n v. Follwell, 
N.T.. 107 F. 646, 46 CC.A. 526. 

64. La—Giacoraa v. Bradstreet Co., 
20 So. 706, 48 LaAnn. 1191. 

65. Fla.—^Atlantic Coast Line R. Co. 
V. Ward, 109 So. 452, 92 Fla 526. 

66. Iowa.—^Flecker *v. Emottnerus, 
207 N.W. 674, 201 Iowa 550. 

67. N.T.—^Potter v. Morning Jour¬ 
nal Ass'n, 63 N.Y.S. 223, 49 App. 
Div. 242. 

68. N.J.—Rogers v. Cox, 50 A. 143. 
66 N.J.Law 432. 

69. Ark.—Southern Lumber Co. v. 
Axley, 59 6,W.2d 691, 187 Ark- 
292. 

70. Ark.—Southern Lumber Co. v. 
Axley, supra—^Axley v. Hammock, 
60 S.W.2d 608, 185 Ark. 939. 

Pa—^Lewis v. Beatty, 159 A. 441, 306 
Pa 242. 

57 C.J. p 18 note 32, p 19 note 33. 
Jurisdiction of justice of the peace 
see Justices of the Peace § 29. 
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In. the early ages the jurisdiction 
as to such actions was confined ex¬ 
clusively to ecclesiastical tribunals. 
—Penry v. Dozier, 49 So. 909, 161 
Ala. 292. 

Construction of statute 

Sense in which word “slander” was 
used in statute defining superior 
court's jurisdiction must be deter¬ 
mined as of time when statute was 
enacted; such word was used in its 
generic sense as including both oral 
and written slander, and hence court 
had no jurisdiction of libel action.— 
Fenstermacher v. Indianapolis Times 
Pub. Co., 1 N.B.2d 655, 102 Ind.App. 
189. 

71. U.S.—^Harrison v. Triplex Gold 
Mines, C.C.A.Mass., 53 P.2d 667. 

Mass.—^Lawrence Trust Co. v. Sun- 
American Pub. Co., 139 N.E. 655, 
245 Mass. 262. 

72. Alau—Collins v. Brotherhood of 
Railroad Trainmen, 148 So. 153, 
226 Ala. 659—^Weir v. Brotherhood 
of Railroad Trainmen, 129 So. 267, 
221 Ala. 494. 

73. Fla.—Piplack v. Mueller, X21 So. 
4y^ 97 Fla, 440. 

74. Pla^L-pipiack v. Mueller, supra^ 

75. Vt.—^Langdon v. Young, 35 Vt. 

136. / 

37 C.J. p 19 note 41. 
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found. Unless otherwise provided by statute, an 
action for libel may be brought and tried in any 
county in which the libel was published or circu¬ 
lated, and libelous matter uttered through the mails 
is generally actionable either at the place of posting 
or at the place of receipt by the addressee, as dis¬ 
cussed in the C.J.S. title Venue § 20, also 37 CJ. p 
19 notes 38, 44. In some jurisdictions the statutes 
specifically designate the venue of actions for li¬ 
bel and slander, and in such case suit must be 
brought in the county or district prescribed.*^® It 


is provided by some statutes that suit may be 
brought in the county in which plaintiff resided a1 
the time of accrual of the cause of action or at the 
time of filing suit, or in the county of the residence 
of defendants, or any of them.77 Such a statute 
fixes the venue in the county where plaintiff has his 
legal residence and domicile,*^® and such residence 
is not affected by the fact that plaintiff may have 
been temporarily living outside the staters or in an¬ 
other county.®® Where the statute permits suit in 
more than one county, a party who has instituted 


76. Tex.—^Hertzberg v. Wurzbach, 

Civ.App., 266 S.W. 190. 

37 C.J. p 19 note S9. 

Constmetion 

(1) Court must give language of 
libel venue statute its most reason¬ 
able interpretation.—^A. H. Belo Cor¬ 
poration V. Cranberry, Tex.Civ.App., 
9 S.W.2d 443, error dismissed. 

(2) Statute fixing venue in libel 
action is not subject to rules of 
strict construction, and one claiming 
benefit must establish that he comes 
within it.—Evans v. American Pub. 
Co., 13 S.‘W.2d 358, 118 Tex. 433, re¬ 
hearing denied 16 S.W.2d 516, 118 
Tex. 433. 

Conspiracy 

A petition which alleged libelous 
publication by defendants and that 
defendants conspired with each other 
to publish the libel stated a cause 
of action independent of conspiracy, 
and allegations of conspiracy did not 
affect the venue under statutes pro¬ 
viding therefor in actions for libel. 
—^Light Pub. Co. V. Wurzbacb, Tex. 
Civ.App., 266 S.W. 188. 

Zn Kentucky 

(1) Under a statute providing that 
every action for an injury to the 
character of the plaintiff must be 
brought in the county in which de¬ 
fendant resides or in which the in¬ 
jury is done, an action for slander 
may be brought in the county in 
which the slanderous words were 
spoken.—Caldwell v. Story, 52 S.W. 
850, 107 Ky. 10, 21 Ky.L. 599, 45 L. 
R.A. 735—^Bright v. Hammond, 49 S. 
W. 773, 105 Ky. 761, 20 Ky.L. 15S3. 

(2) Under this statute an action 
for libel may be brought in the 
county in which the newspaper con¬ 
taining the publication was circulat¬ 
ed.—Louisville Press Co. v. Tennelly, 
49 S.W. 15, 105 Ky. 365, 20 Ky.L. 
1231. 

(3> Under an amendment to the 
statute so providing, an action for li¬ 
bel may be brought in the county in 
which plaintiff resides at the time 
publication is made, or in the coun¬ 
ty in which the newspaper or publi¬ 
cation is printed or published, or in 
the county in which the transaction 
or act or declaration to which the 


publication relates is stated, or pur¬ 
ported, to have been done or taken 
place.—^Johnson v. Langley, 57 S.W. 
2d 21, 247 Ky. 387. 

(4) Such amendment has been held 
to apply only to libels contained in 
newspapers or other printed publi¬ 
cations, and does not preclude bring¬ 
ing of suit for libel in letter or oth¬ 
er writing In county where defend¬ 
ant resides.—^Johnson v. Langley, su¬ 
pra. 

77. Tex,—Bell Pub. Co. v. Garrett 
Engineering Co., Civ.App., 146 S.W. 
2d 301, error dismissed—^Walker v. 
Martin, Civ.App., 129 S.W.2d 1149 
—^Lozano Newspapers v. Alvarez, 
Civ.App.. 104 S.W-2d 573, error dis¬ 
missed—^Houston Printing Co. v., 
Tennant, Civ.App., 76 S.W 2d 762, 
certified questions answered 39 S. 
W.2d 1089, 120 Tex. 539, mandamus 
denied Houston Printing Co. v. 
McClendon, 76 S.W.2a 764, 124 Tex. 
399—^American Pub. Co. v. Rogers, 
Civ.App,, 65 S.W.2d 801—Thomp¬ 
son V. Duncan, Civ.App., 44 S.W.2d 
508—^Hennessey v. Campbell, Civ. 
App., 32 S.W.2d 390. 

Policy of state is to permit plain¬ 
tiffs to litigate libel suits in coun¬ 
ties where they vote, pay taxes, and 
have their residence among people 
who know them best.—Houston 
Printing Co. v. Tennant, 39 S.W.2d 
1089, 120 Tex. 539, mandamus denied 
Houston Printing Co. v. McClendon, 
76 S.W.2d 764, 124 Tex. 399. 

Proof 

(1) In order to support venue in 
county of plaintiff's residence in li¬ 
bel action, plaintiff must show that 
cause of action for libel accrued on 
certain date and that plaint ff re¬ 
sided in county where suit was filed 
on that date.—A. H. Belo Corpora¬ 
tion v. Blanton, 129 S.W.2d 619, 133 
Tex. 391—Commercial Union Life 
Ins, Co. V. Moore, Tex.Civ.App., 160 
S.W.2d 266—^Bell Pub. Co. v. Garrett 
Engineering Co., Tex.Civ.App., 146 S. 
W.2d 301, error dismissed—^Walker 
V. Martin, Tex.Civ.App., 129 S.W.,2d 
1149—Blanton v. Garrett, Civ.App, 
124 S W.2d 451, certified questions 
answered 129 S.W.2d 623, 133 Tex. 
399. 

(2) In order to establish venue in 

2A2 


libel suit, plaintiff cannot rely on 
petition or contesting affidavit to 
show any venue fact other than na¬ 
ture of cause of action.—Blanton v. 
Garrett, supra—Thompson v. Dun¬ 
can, Tex.Civ.App., 44 S.W.2d 508. 
Two or more defendants 
The exception to general venue 
statute that suit against two or 
more defendants may be maintained 
against all necessary parties in any 
county wherein it is lawfully main¬ 
tainable against any of such defend¬ 
ants is inapplicable to suit for slan¬ 
der, which preceding exception re¬ 
quires to be brought in county 
wherein plaintiff resided when cause 
of action accrued or in county of 
residence of defendants or any of 
them.—^Elder v. Evatt, Tex.Civ,App., 
164 S.W.2d 684. 

78. Tex.—^Evans v. American Pnb. 
Co., 16 S.W.2d 516, 118 Tex. 433— 
Hennessey v. Campbell, Civ.App., 
32 SW.2d 390. 

Performance of dnties and obliga- 
tions 

County in which plaintiff main¬ 
tains domicile or legal residence and 
exercises franchise and performs du¬ 
ties and obligations as citizen is 
county where he **resides” within 
meaning of libel venue statute.— 
Houston Printing Co. v. Tennant, 
Civ.App., 76 S.W.2d 762. certified 
questions answered 39 S.W.2d 1089, 
120 Tex. 539, mandamus denied Hous¬ 
ton Printing Co. v. McClendon, 76 
S.W.2d 764, 124 Tex. 399. 

79. Tex.—^Evans v. American Pnb. 
Co., 13 S.W.2d 358, 118 Tex. 433. 
rehearing denied 16 S.W.2d 516, 
118 Tex. 433. 

80. Tex.—^Houston Printing Co. v. 
Tennant, 39 S.W.2d 1089, 120 Tex. 
539, mandamus denied Houston 
Printing Co. v. McClendon, 76 S. 
W.2d 764, 124 Tex. 399—Jemison 
V. Weaver, Civ.App., 25 S.W.2d 211. 

More than one residence 

It has been held, for purposes of 
venue, that plaintiff, prison commis¬ 
sioner, resided in county where he 
occupied cottage provided by state, 
although he had another residence 
and was domiciled in a different 
county.—^A. H. Belo Corporation v. 



LIBEL AND SLANDER 


§ 159 


53 C.J.S. 

suit in one county may dismiss the suit and insti¬ 
tute it in another of the counties in which venue 
is fixed.^^ 

Actions against corporations. The venue of ac¬ 
tions against corporations for libel or slander has 
been held to be that prescribed by constitutional or 

statutory provisions.S2 

§ 159. Parties 

a. Plaintiff 

b. Defendant 

c. Objection to parties 

a. Plaintiff 

The person directly defamed is the proper party 
plaintiff in an action for defamation. 

The proper party to sue as plaintiff in an action 
for defamation is the person directly defamed. 
Where defamatory matter is published of two or 
more individuals, each or either of them may sue 
therefor.^4 If several persons are injured by the 
same publication, each must sue alone unless it can 
be so construed as to affect them jointly but if 
the publication affects them in a joint capacity they 
may sue jointly.^® An unincorporated associa¬ 


tion may bring suit without proving special damage 
resulting to it from the use of words which were 
libelous per se, as against the contention that the 
action must be brought by each one of the group 
claiming to have suffered damage from the defama¬ 
tion but a cause of action for libel or slander 
arising in favor of such an association does not 
vest in its attorney in fact, and the latter may not 
maintain action in his own name.^s 

b. Defendant 

Generally a joint action may not be maintained 
against two Or more persons for slander except where a 
common agreement or conspiracy Is charged; where a 
libel is the Joint act of several persons, they may be 
sued jointly or separately at plaintiff's election. 

As a general rule an action may not be main¬ 
tained against two persons jointly for uttering and 
publishing slanderous words^S where the complaint 
charges distinct causes of action against the sev¬ 
eral defendants.^® However, several persons may 
be jointly liable for a slander if there exists a com¬ 
mon agreement or conspiracy between them to in¬ 
jure plaintiff.®^ WTiere the slanderous words are 
uttered by one person at the instigation or direc¬ 
tion of another, there is but one slander, for which 


Granberry, Tex.Civ.App., 9 S.W.2d 
443, error dismissed. 

Bexited room 

Wliere plaintiff, not separated, had 
Wife and home in one county, where 
he voted, etc., but lived in rented 
room in another county most of 
time because of work, county where 
he voted was legal residence for 
purpose of venue of libel suit.— 
Hennessey v. Campbell, Tex.Civ.App., 
32 S.W.2d 390. 

81. Tex.—Light Pub. Co. v. Wurz- 
bach, Oiv.App., 266 S.W. 188. 

82. Cal.—Tingley v. Times-Mirror 
Co., 77 P. 918, 144 Cal. 205. 

37 C.X p 19 note 43. 

83. Tenn.—^Benton v. ICnoxville 
Kews-Sentinel Co., 130 S.W.2d 106, 
174 Tenn. 661. 

84. Md.—^Wright v. Afro-American 
Co., 137 A. 273, 152 Md. 687, 62 
AL,R. 908. 

37 C.J. p 19 note 46. 

Action by husband or wife see Hus¬ 
band and Wife § 403. 

Persons entitled to sue see supra 
§§ 145-147. 

85. Md.—Corpus Juris cited 

Wright V. Afro-American Co., 137 
A 273, 275, 162 Md. 587, 62 A.L.R. 
908. 

37 C.J. p 19 note 47. 

Beasou for rule 

“If a libel is published against 
several persons, they must sue sep¬ 
arately, and not jointly, for the rea¬ 


son that the wrong done one may 
be totally different from that done 
another, and the damage suffered by 
one cannot be made to determine 
the proper measure to be awarded 
the other.''—Wright v. Afro-Ameri-, 
can Co., 137 A. 273, 276, 152 Md. 587, 
52 A.L.R. 908. 

86. La.—Madere v. Alexandre, 52 So. 
535, 126 La. 342. 

Suit by partners see the C.J.S. title 
Partnership § 208, also 47 C.J. p 
958 note 8-p 959 note 16. 

87. N.T.—Bradley v. Conners, 7 N. 
T.S.2d 294, 169 Misc. 442. 

88. XJ.S.—John L. Walker Co. v. Na¬ 
tional Underwriters’ Co., C.C.AI11., 
3 P.2d 102. 

89. Ark.—Ottinger v. Ferrell, 287 6. 
W. 391, 171 Ark. 1085. 

Ill.—^Economy Light & Power Co. v. 
Hiller, 68 N.B. 72, 203 Ill. 518— 
Kovar v. Bremer, 13 N.E.2d 656, 
294 I11.APP. 225. 

La.—McGee v. Collins, 100 So. 430, 
156 La. 291, 34 A.L.R. 336. 

Mass.—Patten v. Gurney, 17 Mass. 
182, 9 Am.D. 141. 

Ohio.—^Allen v. Sinning, 8 Ohio N.P., 
N.S., 201. 

Tex.— Corpus Juris cited in Woods 
V. Haefer, Civ.App., 63 S.W.2d 891, 
893, error dismissed. 

37 C.J. p 19 note 50. 

Action against married woman see 
Husband and Wife § 413 d. 
Persons liable see supra §§ 148-151. 

243 


90. Wis.—^Hall V. Frankel, 197 N.W. 
820, 183 Wis. 247. 

91. Ohio.—Schoedler v. Motometer 
Gauge & Equipment Corporation, 
15 N.E.2d 958, 134 Ohio St. 78— 
Slavinas v. Ambrose, 27 Ohio N.P., 
N.S., 279. 

Tex.—Corpus Juris cited in Woods v. 
Haefer, Civ.App., 63 S.W.2d 391, 
893, error dismissed. 

37 C.J. p 19 note 51. 

ICaster and servant 

(1> Where a master and servant 
conspire to slander another, and the 
servant commits the slander in the 
furtherance of the conspiracy, the 
master is jointly liable with serv¬ 
ant not on the theory of master and 
servant, but on the theory that they 
are joint tort-feasors, and both may 
be joined in the same action.— 
Schoedler v. Motometer Gauge & 
Equipment Corporation, 15 N.E.2d 
958, 134 Ohio St. 78. 

(2) Where complaint alleged that 
defamatory utterances by corpora¬ 
tion's servant were false and mali¬ 
cious and for purpose of injuring 
plaintiff's business to the benefit of 
the corporation's business, the cor¬ 
poration and its servants were prop¬ 
erly joined as defendants in one suit, 
since the allegations if proved were 
sufficiently broad to sustain a judg¬ 
ment against the corporate defend¬ 
ants for the tortious act of its serv¬ 
ant.—^Weinrib v. Ohmer Register Co., 
6 A.2d 489, 122 N.J.Law 524. 
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they are jointly liable,®^ but it is permissible in 
such case to charge the principal only.^S 

Libel, Every person who is in any way responsi¬ 
ble for publication of a libel is a proper party de¬ 
fendant in a defamation action.A libel may be 
the joint act of several persons, ^ 5 ^ho may, in such 
case, be sued jointly^6 or separately^^ at plaintiff’s 
election.9^ If they are sued separately, in neither 
action will the liability of the other or others fur¬ 
nish any defense's or mitigation of damages.^ 

Two or more persons may not be joined in a 
suit for libel unless it is shown that the publica¬ 
tion of the libel was the common or joint action 
of all of them.2 However, it is suflScient if both 
defendants participated in the unlawful act and it 
is unnecessary that they acted with a common mo¬ 
tive or design.3 For two distinct publications of 
the same libel by different persons, two actions 


must be brought, one for each publication^ 
c. Objection to Parties 

Objection to misjoinder of parties plaintiff op de¬ 
fendant may be taken by demurrer. 

A demurrer may lie for misjoinder on the part 
of plaintiffs^ or defendants.® Where the publica¬ 
tion is not the joint act of all defendants, plaintiff 
may amend his declaration so as to show community 
of action on the part of all defendants^ or by strik¬ 
ing out all of the defendants except the one against 
whom he may elect to proceed.® An error or mis¬ 
nomer as to the name of defendant cannot be taken 
advantage of by demurrer.^ 

§ 160. Process and Appearance 

General rules governing process and appearance ordl- 
narily apply In actions for defamation. 

In actions for libel and slander, the general rules 


93. -S.D.—^Bebout v. Pense, 150 N.W. 
35 S.D. 14. 

Tex.—Corpus Juris cited in Woods 

V, Haefer, Civ.App., 63 S.W.2d 891, 
893, error dismissed. 

Coxporatlou and agent 
Both corporation and Its agent 
uttering slanderous words while act¬ 
ing within scope of his employment, 
may be sued for damages as joint 
tort-feasors.—Randall Dairy Co. v. 
Pevely Dairy Co., 9 N.E.2d 657, 291 
IlLApp. 380, 

93. Colo.—^Kendall v. Lively, 31 P.2d 
343, 94 Colo. 483, 

94. Mich—^Bowerman ▼. Detroit 

Free Press, 2S3 N.W. 642, 287 Mich 
443, 120 A.L.R. 1230. 

X.D.—^McCurdy v. Hughes, 243 K.W. 
512, 63 N.D. 435. 

95. Ark.—Ottinger v. Ferrell, 287 S. 

W. 391, 171 Ark. 1085. 

La.—McGee v. Collins, 100 So. 430, 
156 La. 231, 34 A.L.R. 336. 

Wis.—Morse v. Modem Woodmen of 
America, 164 N.W. 829, 166 Wis, 
194, Ann.Cas.l91SD 480. 

Sadio broadcast 

Owner of radio broadcasting sta¬ 
tion and one speaking defamatory 
words over microphone are properly 
joined in action for damages for li¬ 
bel.—Sorensen v. Wood, 243 2^.W. 82, 
123 Neb. 348, 82 A.L.R. 1098, ap¬ 
peal dismissed KPAB Broadcasting 
Co. V. Sorenson, 54 S.Ct. 209, 290 U. 

S. 599, 78 L.Ed. 527. 

96. U.S.—Spriggs V. Associated 
Press, D.C.Wyo., 55 F.Supp. 385. 

Ark.—Ottinger v. Ferrell, 287 S.W. 
391, 171 Ark. 1085. 

Colo.—Morley v. Post Printing & 
Publishing Co., 268 P. 540, 84 Colo. 
41. 

Mont.—Manley v, Harer, 264 P. 937, 
82 Mont. 30. 


Philippine.—Worcester v. Ocampo, 22 
Philippine 42. 

37 C.J. p 20 note 55. 

97. U.S.—Spriggs v. Associated 

Press, D.C.Wyo., 55 F.Supp. 385. 

Ark.—Ottinger v. Ferrell, 287 S.W. 

391, 171 Ark. 1086. 

Mont.—^Itlanley v. Harer, 264 P. 937, 
82 Mont. SO. 

37 C.J. p 20 note 56. 

M;ember SLewspapess 
In libel action against membership 
news-gathering corporation, member 
newspapers who actually published 
the alleged libel are proper but not 
necessary parties defendant.—^KVOS, 
Inc., V. Associated Press, D.C.Wash., 
13 F.Supp. 910. 

98. Ark.—Ottinger v. Ferrell, 287 S. 
W. 391, 171 Ark. 1085. 

Wis.—Morse v. Modern Woodmen of 
America, 164 N.W. 829, 166 Wis. 
194, Ann.Cas.l918D 480, 

99« Wis.—^Morse v. Modem Wood¬ 
men of America, supra, 

1. Wis,—^Morse v. Modern Woodmen 
of America, supra—Monson v. 
Lathrop, 71 N.W. 596, 96 Wis. 386, 
65 Am.S.R. 54. 

2. U.S.—Spriggs V. Associated 
Press, D.C.Wyo., 55 F.Supp. 385. 

W.Va.—^Barger v. Hood, 104 6.E. 280, 
87 W.Va. 78. 

Newspaper articles 
In action against newspaper cor¬ 
poration and its president for libel¬ 
ous newspaper articles, torts of de¬ 
fendants were several, and it was 
improper to sue them as jointly 
liable, notwithstanding all parties 
defendant might then have been 
brought on the record regardless of 
whether their liability was joint or 
several.—Bausewine v. Norristown 
Herald, Inc., 41 A.2d 736, 351 Pa. 
634, 


betters 

(1) Complaint seeking damages 
for alleged libelous letters written 
by defendants is not dismissible on 
ground that letters were not joint¬ 
ly signed by defendants, where com¬ 
plaint alleged that defendants wrote 
letters in concert.—^KGemln v. Smith, 
291 N.T.S. 292. 161 Misc. 189, modi¬ 
fied on other grounds 293 N.T.S. 981, 
250 App.Div. 269. 

(2) Although a resident defendant 
did not personally write, dictate, or 
sign a libelous letter, or have knowl¬ 
edge of it, if it was written and 
signed under general authority given 
by him, that fact may justify his 
joinder as a defendant in an action 
for the libel.—^Lynes v. Standard Oil 
Co., D.C.S.C., 300 P. 812. 

3. Ind,—Sourbier v. Brown, 123 N. 
B. 802, 188 Ind. 554. 

Newspaper distributor 
In libel action local distributor of 
newspaper which contained libelous 
publication was proper party defend¬ 
ant, together with newspaper owner, 
in action commenced in county where 
he resided.—^Bowerman v. Detroit 
Free Press, 283 N.W. 642, 287 Mich. 
443, 120 A.L.R. 1230. 

4. Wis.—^Monson v. Lathrop, 71 N. 
W. 596, 96 Wis. 386, 65 AinJ5.E. 
54. 

37 C.J. p 20 note 62. 

5. Md.—Wright v. Afro-American 
Co., 137 A. 273. 152 Md. 687, 62 A 
L.R- 908. 

6. W.Va.—^Barger v. Hood, 104 S.B. 
280, 87 W.Va. 78. 

7. W.Va.—^Barger v. Hood, supra, 
a W.Va.—Barger v. Hood, supra. 

9. Ky.—-Lee v. Stanfill, 186 S.W. 
1196, 171 Ky. 71. 
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LIBEL AND SLANDER § 161 

governing process and appearance in civil actions county other than tha t in which the action is 
ordinarily apply.^® Summons may be served in a brought^l 

2. PliEADINO 


§ 161. Declaration, Complaint, or Petition 

General rules with respect to the requisites and suf¬ 
ficiency of a complaint, declaration, or petition apply in 
actions for defamation. 

The general rules with respect to the requisites 
and sufficiency of a complaint, declaration, or peti¬ 
tion apply in actions for defamation .12 Although 
at common law great strictness and formality were 
required of the pleadings, and the declaration was 
required to have the same degree of certainty as 


an indictment,IS under modem practice greater 
freedom is allowed in the pleadings,especially in 
jurisdictions where statutes have undertaken to sim¬ 
plify the pleadings in defamation actions and to 
relieve them of undue formality and technicality,^® 
As a general rule, every material fact which con¬ 
stitutes the ground of plaintilFs action must be al¬ 
leged in his declaration,^® and the allegations nmst 
be certain and specific to the extent of stating a 
cause of action.17 However, plaintiff is not obliged 


10 . Ky.—Cincinnati Times-Star Co. 
V. France, 61 S.W. 18, 22 Ky.L. 
1666. 

Pa.—Cieslak v. Karwowski, Com.Pl., 
28 Erie Co. 76. 

Service held proper 
Pa.—Lewis v. Beatty, 159 A. 441, 306 
Pa. 242, 

11 . Ky.—Cincinnati Times-Star Co. 
V. France, 61 S.W. 18. 22 Ky.L. 
1666. 

12. Ga.—^Aiken v. May, 37 S.E,2d 
225, 73 Ga.App. 502. 

37 C.J. p 20 note 72. 

Joinder of causes of action for def¬ 
amation and statement of sepa¬ 
rate causes in different counts see 
Actions §§ 75 c, 85, and the C.J.S. 
title Pleading- §§ 88, 89, 91, also 
37 C.J. p 21 note 89-p 22 note 3. 
Verification of pleadings in defama¬ 
tion action see the G.J.S. title 
Pleading § 339, also 37 C.J. p 20 
notes 69, 70. 

Construction of pleadings 

(1) Allegation that libelous writing 
was written and signed by both de¬ 
fendants, a corporation and its sec¬ 
retary, on check issued by secretary, 
was an allegation of commission of 
joint act by both defendants.—Pied¬ 
mont Cotton Mills V. James, 200 S.E. 
457, 59 Ga.App. 239. 

(2) Allegation that libelous lan¬ 
guage was published by defendant 
and was false does not admit as 
true any of statements therein,— 
Kirkland v. Constitution Pub. Co., 
144 S.E. 821, 38 Ga.App. 632, affirm¬ 
ed Constitution Pub. Co. v. Kirkland, 
149 S.E. 869, 169 Ga. 264. 

(3) In an action against a labor 
union charging libel, the court, in 
determining whether the facts aver¬ 
red constitute a cause of action is 
controlled by the law in case of li¬ 
bel and not by the statutes and de¬ 
cisions in the cases of labor in¬ 
junctions, strikes, and picketing.— 
Hotel, Restaurant Bldg. Service Un¬ 
ion V. Hotel and Club Employes Un¬ 
ion, 56 Pa.Dist. & Co. 575, 


13. Tenn,—^Lackey v. Metropolitan 
Life Ins. Co., 174 S.W.2d 575, 26 
Tenn,App. 564. 

14. Wis.—^Finnegan v. Eagle Print¬ 
ing Co., 179 N.W, 788, 173 Wis. 5. 

15. Tenn.—^Lackey v. Metropolitan 
Life Ins. Co., 174 S.W.2d 575, 26 
Tenn.App. 564. 

16. Tenn.—Freeman v. Dayton Scale 
Co., 19 S.W.2d 255, 159 Tenn. 413. 

Tex.—Rio Grande Talley Gas Co. v. 

Caskey, Civ.App., 33 S.W.2d 848. 
Belief iiisxij9Lcien.t 

The mere statement by plaintiff 
that he believes himself libeled is 
insufficient to state a cause of action 
in the absence of allegations of fact 
which would make the publication 
libelous in law.—^Fletcher v. Cincin¬ 
nati Realty Co„ 153 N.E. 213, 21 Ohio 
App. 422. 

ARegatioxLS held sufficient; 

Ga.—Warner Bros. Pictures v. Stan¬ 
ley, 192 S.E. 300, 56 Ga.App. 85. 

17. U.S.—^Brennan v. Lumbermens 
Mut. Casualty Co., D.C.Mass., 26 F. 
Supp. 305- 

Ga.—^Russell v. Dailey’s. Inc., 199 S. 

E, 665, 58 Ga,App. 641. 

Mo.—Sotham v. Drovers Tel. Co., 144 
^^S.W. 428, 239 Mo. 606. 

Mont.—Tucker v. Wallace, 3 P.2d 
404, 90 Mont. 359. 

Tex.—Murray v. Harris, Civ.App., 
112 'S.W.2d 1091, error dismissed— 
Thompson v. Duncan, Civ.App., 44 
S.W.2d 508—^Boeckle v. Masse, Civ. 
App-, 5 S.W.2d 195. 

37 C.J. p 20 note 73. 

Continuous slander 
Complaint for continuous slander 
must be drawn with grreat particu¬ 
larity. — ^Molt V. Public Indemnity 
Co., 161 A, 346, 10 N.J.Misc. 879. 
Fraud 

Particularity required in statement 
of equity case for fraud is not essen¬ 
tial to libel charging fraud.—^Peck v. 
Wakefield Item Co., 183 H.E. 70, 280 
Mass. 451. 


Complaint, declaration, or petition 
held sufficient 
(1) Generally. 

TJ.S.—Consolidated Terminal Corpo¬ 
ration V. Drivers, Chauffeurs and 
Helpers LfOcai Union 639, D.C.D,C., 
33 F.Supp. 645—Bros, Inc., v. As¬ 
sociated Press, D.C.Wash., 13 F. 
Supp. 910—^Edelman v. Locker, D. 
C.Pa., 6 P.R.D. 272. 

Ark.—Ottinger v. Ferrell, 287 S.W. 
391, 171 Ark. 1085. 

Cal.—Gallagher v. Chavalas, 119 P. 

2d 408, 48 CalA.pp.2d 52. 

Del.—Gordon v. News-Journal Co , 
176 A 657, 6 W.W.Harr. 396. 

Qa.—Moore v. Gregory, 34 S.E.2d 624, 
72 Ga.App. 614—Crowe v. Consti¬ 
tution Pub. Co., 11 S.E.2d 513, 63 
GsuApp. 497—^Piedmont Cotton 

Mills V. James, 200 S.E. 457, 59 
Ga.App. 239—^Warner Bros. Pic¬ 
tures V. Stanley, 192 S.E. 300, 56 
Ga.App. 85—Sims v. Miller’s Inc., 
179 S.E. 423, 60 Ga.App. 640—Ha- 
zelrigs v. J. M, High Co., 176 S.E. 
814, 49 Ga.App. 866—^Langston v. 
Langston, 156 S.E. 469, 42 Ga-App. 
412—Gershon & Green v. Mendel, 
141 S.E. 328, 37 Ga.App. 650—Wil¬ 
liams V. Equitable Credit Co., 126 
S.E. 855, 33 Ga.App. 441. 

Ill*—^Hotz V. Alton Telegraph Print¬ 
ing Co., 57 N.R2d 137, 324 Ill-App. 
1 . 

Kan.—^Jerald v. Huston, 242 P. 472, 
120 Kan. 3. 

Ky.—^Bonham v. Dotson, 288 S.W. 
297, 216 Ky, 660. 

La.—Cotonio v. Guglielmo, 146 So. 
11, 176 La. 421—^Bernstein v. Com¬ 
mercial Nat. Bank, 108 So. 117, 161 
La. 38—^Kenner v. Milner, App., 196 
So. 535. 

Minn.—Rudawsky v. Northwestern 
Jobbers’ Credit Bureau, 236 N.W. 
523, 183 Minn. 21. 

Mo.—^Heitzeberg v. Ton Hoffmann 
Press, 100 S.W.2d 307, 346 Mo. 265 
—Merriam v. Star-Cfaronide Pub. 
Co., App., 29 S.W. 2d 201. 

N.Y,—^B^rkman v* Westchester 

Newspapers, 39 ■N.E.2d 919, 287 N, 
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to allege facts which he is not required to prove.^® 
The declaration should not contain superfluous, 
impertinent, or scandalous matter.^® 

In determining the sufflciency of plaintiff’s plead¬ 
ing, the complaint should be read as a whole, 20 
and, if so read it states a cause of action, it is suf- 
ficient.2i The sufficiency of the complaint is not 
to be judged by the sufficiency of the allegations 
therein which are actually proved .22 A complaint 
which alleges two or more sets of words is good if 
either of such sets is actionable,23 and plaintiff may 
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indicate his intention to rely exclusively on one por- 
tion,24 and in such case recovery must be limited 
to damages resulting from the portion so selected 
and relied on.25 An averment of a conspiracy does 
not ordinarily change the nature, or add to the legal 
force or effect, of an action for defamation, the 
gist of which is not conspiracy but a tort against 
plaintiff and the damage thereby done him. 2 6 An 
allegation of conspiracy between defendant and 
others is irrelevant and is properly stricken unless 
the others are joined as defendants.27 


Y. 373—^Douglas v. Collins, 196 N. 
E. 577, 267 N.Y. 557—Craig v. New 
York World Telegram Corporation, 
21 N.Y.S.2d 22, 259 App.Div. 1003, 
appeal denied 23 N.Y-S.2d 204, 260 
App.Div. 849—^Hoeppner v. Dun¬ 
kirk Printing Co.. 237 N.Y.S. 123. 
2.27 App.Div. 130, afSrmed in part 
and reversed in part on other 
grounds 172 N.E. 139, 254 N.Y. 
95. 72 A.D.R. 913—Tobin v. Alfred 

M. Best Co., 105 N.Y.S. 294, 120 
App.Div. 387—^Hartmann v. Win- 
chell, 63 N.Y.S.2d 225. 187 Misc. 
54, affirmed 66 N.T.S.2d 272, 271 
App.Div. 777, appeal granted 66 

N. Y.S.2d 604, 271 App.Div. 815— 
Klerain v. Smith, 291 N.Y.S. 292, 161 
M^isc. 189, modified on other 
grounds ,293 N.Y.S. 981, 250 App. 
Div. 269—Propp v. Oboler, 62 N.Y. 
S.2d 353—Rubinstein v. Rubinstein, 
35 N.Y.S,2d 926. 

hio.—Barteck v. Personal Finance 
Co. of Toledo, 20 N.E.2d 259, 60 
Ohio App. 197—Hughey v. Brad- 
rick, 177 N.E. 911. 39 Ohio App. 
486. 

Pa. —Reed v. Patriot Co,, Com.Pl,, 
45 Dauph.Co. 1. 

S.C.—Flowers v. Price, 6 S.E.2d 750 
192 S C. 373—BufCkin v. Pridgen, 
151 S.E. 105, 154 S.C. 53—Rivers 
V. Florence Printing Co., 139 S.E. 
781, 141 S.C. 364. 

Tex.—^De Mankowski v. Ship Chan¬ 
nel Development Co., Civ.App., 300 
S.W. 118. 

Utah.—^Malouf v. Metropolitan Life 
Ins. Co., 283 P. 1065, 75 Utah 175. 
WsLsh,—^Ziebell v. Lumbermens 
Printing Co., 127 P.2d 677, 14 

Wash.2d 261. 

37 C.J. p 20 note 73 [a]. 

(2) To state joint cause of ac¬ 
tion against several defendants. 
U.S.—Simon v. Stangl, D.C.Minn.,' 54 
P.2d 73. 

Ark.—Ottinger v. Ferrell, 287 S.W. 
391, 171 Ark 1085. 

Complaint, declaration, or petition 
held insufficient 
<1> Generally. 

Alaska.—Smith v. Banister, 9 Alaska 
632. 

Cal.—Mortensen v. Los Angeles Ex¬ 
aminer, 296 P. 927, 112 Cal,App. 
194. 


D.C.—^Jones v. Kennedy, 121 P.2d 40, 
73 App.D.C. 292, certiorari denied 
62 S.Ct. 130, 314 U.S. 665, 86 L. 
Ed. 532. 

Fla.—^Layne v. Tribune Co., 146 So. 

234, 108 Fla. 177, 86 A.L.R. 466. 
Ga.—Gregory v. Moore, 29 S.E.2d 293, 
70 Ga.App. 691—Mell v. Edge, 22 
S.E.2d 738, 68 Ga.App. 314—Crowe 
v. Constitution Pub. Co.. 11 S.E.2d 
513, 63 Ga.App. 497—James v. 

Brandon, 7 S.E.2d 305, 61 Ga,App. 
719, followed in James v. Carter, 
7 S.E.2d 307, 61 Ga.App. 721, James 
V. Gardner, 7 S.E.2d 307, 61 Ga.App. 
722, James v. Haas, 7 S.E.2d 307, 
61 Ga.App. 722, James v. Quillian, 
7 S.E.2d 307, 61 Ga.App. 722, and 
James v. Watkins, 7 S.E.2d 308, 61 
Ga..\pp. 722—Sims v. Miller's Inc., 
179 S.E. 423, 50 Ga.App. 640. 

Ill.—^Voris V. Street & Smith Pub¬ 
lications, 71 N.E.2d 338, 330 Ill. 
App. 409—^Dean v. Kirkland, 23 N. 
E.2d 180, 301 IlLApp. 495—Parker 
V. Kirkland, 18 N.B.2d 709, 29S Ill. 
App. 340—McDonald v. Chicago 
Daily News Pub. Co., 252 IlLApp. 
61. 

La.—Thomson v. Daily States Pub. 

Co., 113 So. 363, 163 La. 1027. 

Mass.—Johnson v. East Boston Sav. 

Bank, 195 N.E. 727, 290 Mass. 441. 
Miss.—Hardin v. Home Ins. Co., 150 
So, 648, 168 Miss, 600. 

Mo,—Richardson v. Empire Trust 
Co., 94 S.W.2d 966, 230 Mo.App 
580. 

N.Y.—^Locke v. Benton & Bowles, 2 
N.Y.S.2d 150, 253 App.Div. 369— 
Samson United Corporation v. 
Dover Mfg. Co., 251 N.Y.S. 466, 
233 App.Div. 155. 

N.D.—^Ellsworth v. Martindale-Hub- 
bell Law Directory, 268 N.W. 400, 
66 N.D. 578. 

Okl.—Wimmer v. Oklahoma Pub. Co., 
1 P.2d 671, 151 Okl. 123. 

Pa.—^Kuhns v. Macungie Bank, Com. 

PL, 18 Lehigh Co.L.J. 107. 

S.C.—^Prickett v. Western Union Tel¬ 
egraph Co., 132 S.E. 587, 134 S.C. 
276. 

Tex.—Yelton v. Bird Lime & Cement 
Co., Civ.App., 161 S.W.2d 353, er¬ 
ror refused—^Lawless v. Ellis, Civ. 
App., 281 S.W. 1090. 

37 C.J. p 20 note 73 [bj. 
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(2) A declaration in an action for 
slander alleging that defendant ap¬ 
proved the act of its agent in utter¬ 
ing the slander was demurrable, 
since the facts constituting the rati¬ 
fication by defendant of the act of 
its agent should have been specifical¬ 
ly alleged.—MacDonough v. A S. 
Beck Shoe Corporation, 10 A2d 510, 
1 Terry, Del., 318. 

18. U.S.—AIM V. Street & Smith 
Publications, C.C.A.Wash., 140 P 
2d 310. 

19. Ga.—^Warner Bros. Pictures v. 
Stanley, 192 S.E. 300, 66 GaApp. 
85. 

Mass.—Joannes v. Burt, 6 Allen 236, 
83 Am.D. 625. 

Mo.—^Winsor v. Ottofy, 120 S.W. 693, 
140 Mo.App. 563. 

Alleging plaintiff’s good character 
see infra § 168. 

20. Cal.—Oberkotter v. Woolman, 
202 P. 669, 187 Cal. 500. 

Documents 

In determining whether libel ac¬ 
tion against a union was not main¬ 
tainable because alleged libels grew 
out of a labor dispute, for which un¬ 
ion would not be responsible for acts 
of its officers by virtue of statute, a 
reference to documents quoted in the 
pleadings to ascertain the purpose- 
of union's activities was permissi¬ 
ble.—Lubliner V. Reinlib, 50 N.Y.S. 
2dT86, 184 Misc. 472. 

21. Cal.—Oberkotter v. Woolman,. 
202 P. 669, 1S7 Cal. 500. 

22. Mo.—^Lemaster v. Ellis, 158 S.W- 
904. 173 Mo.App. 332. 

23. Ala.—Corpus Juris cited iu- 
Peinhardt v. West, 115 So. 88, 89, 
217 Ala. 12, second certiorari de¬ 
nied 115 So. 89, 217 Ala. 14. 

37 C.J. p 21 note 77. 

SAm Minn.—^Davis v. Hamilton, 83 
W. 744, 86 Minn. 209. 

25. Minn.—^Davis v. Hamilton, su¬ 
pra. 

26. Mass.—^Johnson v. East Boston. 
Sav. Bank, 195 N.E. 727, 290 Mass. 
441, 

27. U.S.—^Keefe v. Derounian, D.C. 
Ill., 6 P.R.D. 11. 
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§ 162 


Form prescribed by statute, \\^ere a statute 
prescribes a form of action for defamation, a dec¬ 
laration which fails to set forth the cause of ac¬ 
tion in substantial conformity with the require¬ 
ments of statute is demurrable.^S It is sufficient 
to declare according to the statute,29 or substan¬ 
tially to comply therewith,30 and everything else 
may be supplied by proof.^l 

g 152 , - Inducement, Colloquium, and 

Innuendo in General 

a. In general 

b. Necessity, propriety, sufficiency, and 

effect 

a. In G-eneral 

The plaintiff's pleading In an action fop defamation 
contains, when necessary, what is known as an 'induce¬ 
ment," a “colloquium," and an "innuendo.” 

At common law the pleading of plaintiff in an ac¬ 
tion for defamation contained, when necessary, 
averments knowm as the '‘inducement,” the “col¬ 
loquium,” and the “innuendo,” which established the 
defamatory character of words not actionable per 
se by showing the extrinsic circumstances affecting 
the construction of the language used, the defam¬ 
atory inference to be drawn therefrom, and the re¬ 
lation to plaintiff.32 The peculiar office of this 
separate division of the pleading was distinctly cir¬ 
cumscribed ;33 but, in modern times, when the tech¬ 
nical rules of common-law pleading have been su¬ 
perseded by the enactment of codes of practice, 
the extreme common-law technical rules with re¬ 


spect to the pleadings in libel and slander cases 
have been largely modified.34 Under modern prac¬ 
tice, if a pleading contains the necessary allega¬ 
tions, whether they are found in that part of it 
more appropriately styled the “inducement,” the 
“colloquium,” or the “innuendo,” it will be suffi- 
cient,35 although not contained in that particular 
division where the rules of the common law re¬ 
quired it to be.36 If, therefore, the petition or 
complaint, in any part of it, avers facts in aid of the 
uttered w’ords so as to make them impute to plain¬ 
tiff a defamatory charge, it will be upheld as suf- 
ficient.37 While in strict legal form the induce¬ 
ment should precede the alleged libel and innuen- 
do,38 it has been held not necessary that the col¬ 
loquium precede the statement of the words or in- 
nuendo.39 

b, Necessity, Propriety, Sufficiency, and Ef¬ 
fect 

(1) Inducement and colloquium 

(2) Innuendo 

(1) Inducement and Colloquium 

If the words sued on are not actionable per se, the 
plaintiff may and should plead an inducement and col¬ 
loquium averring the extrinsic facts rendering the words 
actionable, and connecting such extrinsic facts with 
the words so as to show tbe defamatory character of 
the language used when applied to the plaintiff. 

When the words sued on are not actionable per 
se, it is usually proper and necessary for plaintiff 
to plead such extrinsic facts as will render the 
words actionable, which portion of the pleading is 
commonly referred to as the inducement,^® and to 


28. Mass.—Joannes v. Burt, 6 Allen 
236, 83 Am.D. 625. 

29. U.S.—Dupont Engrineering- Co. v. 
Nashville Banner Pub. Co., D.C. 
Tenn., 13 F.2d 186. 

37 C.J. p 21 note 83. 

30. Ala.—Donaldson v. Roberson, 73 
So. 223, 15 Ala.App. 354. 

91. Ga.—^Holcombe v. Roberts, 19 
Ga. 588. 

32. S.C.—Bell V. Clinton Oil Mill, 
124 S.E. 7, 129 S.C. 242. 

Tenn.—^Lackey v. Metropolitan Life 
Ins. Co., 174 S.W.2d 575, .26 Tenn. 
App, 564. 

Terms defined see supra § 3, 

33. Ky.—Gastineau v, McCoy, 227 
S.W. 801, 190 Ky. 463. 

34. Iowa.—^Amick v- Montross, 220 
N.W. 51, 206 Iowa 51, 58 AL.R. 
1147. 

Ky*—Gastineau v. McCoy, 227 S.W. 
SOI, 190 Ky. 463. 

.35. Ky,—Gastineau v. McCoy, su¬ 
pra. 


36. Ky.—Gastineau v. McCoy, su¬ 
pra. 

Statute of foreign state 

Counts of declaration setting out 
sister state's statute, with viola¬ 
tion of which defc^idant in libel ac¬ 
tion was alleged to have charged 
plaintiff, in innuendo, rather than in¬ 
ducement, was not fatally defective. 
—Gordon v. News-Journal Co., 176 
A 657, 6 W.W.Harr., Del., 396. 

37. Ky.—Gastineau v. McCoy, 227 S. 
W. 801, 190 Ky. 463. 

38. Mo.—Cook V. Pultizer Pub. Co., 
145 S.W. 480, 241 Mo. 326. 

39. Ind.—^Alcorn v. Bass, 46 N.E. 
1024, 17 Ind.App. 500. 

37 C.J. p 22 note 14. 

40. U.S.—Corpus Juris cited tu 
Erick Bowman Remedy Co. v. Jen¬ 
sen Salsbery Laboratories, C.C.A 
Minn., 17 F.2d .255, 258. 52 A.L.R, 
1187—Chambers v. National Bat¬ 
tery Co., D.C-Mo., 34 F.Supp. 834. 

Cal.—^Peabody v. Barham, 126 P.2d 
668, 52 Cal.App.2d 581—Harris v. 
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Curtis Pub. Co., 121 P.2d 761, 49 
Cal.App.2d 340. 

Ill-—Claim Adjusters Ass'n v. Hine's 
Legal Directory, 17 N.E.2d 992, 
297 IlLApp. 413—^Wright v. F. W, 
Woolworrh Co., 281 IlLApp. 495— 
Eggleston v. "WTiitlock, 242 Ill.App. 
379. 

Md.—Coboum v, Moore, 148 A 546, 
158 Md. 358. 

Minn.—Echternacht v. King, 259 N. 
W. 684, 194 Minn. 92^Kervin v. 
News Tribune Co., 225 N.W. 906, 
178 Minn. 61—Ten Broeck v. Jour¬ 
nal Printing Co., 207 N.W. 497, 166 
Minn. 173. 

Mont.—Manley v. Harer, 235 P. 767, 
73 Mont. 253. 

Ohio.—^Fletcher v. Cincinnati Realty 
Co.. 153 N.E. 213. 21 Ohio App. 422. 
Okl.—^Holway v. World Pub. Co., 44 
P.2d 881, 171 Okl. 306—Fite v. 
Oklahoma Pub. Co., 293 P, 1073, 146 
Okl. 150—Oklahoma Pub. Co. v. 
Gray, 280 P. 419, 138 Okl. 71. 

R. I.—^Dobson v. Providence Tribune 
Co., 126 A. 750, 46 R.I. 262. 

S. C,—Hubbard v. State Co., 37 S.E.2d 



§ 162 


LIBEL AND SLANDER 


connect such extrinsic facts with the particular 
words by averments known as the colloquium, so as 
to show the defamatory character of the language 
used when applied to plaintift.41 Such extrinsic 
facts, when necessarily pleaded, form an essential 
portion of the statement of a cause of action for 
defamation which must be considered in determin¬ 
ing the sufficiency of the complaint.42 However, 
no inducement or averment of extrinsic facts is 
necessary when the defamatory matter is action¬ 
able per se.'^S 

As to matter of inducement and colloquium, the 
averments must be of facts and circumstances 
which, by way of introduction, show the words in 
question to be actionable, and not of mere state¬ 
ments, arguments, conclusions, or inferences'^ 
The want of a proper inducement or colloquium may 
not be remedied by the innuendo or by 'construc- 


53 C.J.g. 

tion of the language used,45 since the innuendo may 
not be used for the purpose of alleging new mat¬ 
ter and extrinsic facts necessary, in connection 
with the alleged publication, to constitute a cause 
of action.46 If the publication is not defamatory 
regardless of the circumstances, the inducement 
will not make it so.47 

Under statute. By force of statute in some ju¬ 
risdictions the pleader may aver that the words set 
forth were used in any defamatory sense he may 
see fit to attribute to them,48 and there is no neces¬ 
sity of showing, by means of a colloquium and oth¬ 
er explanatory matter, how the words contained a 
defamatory charge,49 but it is sometimes provided 
that, if the attendant circumstances are necessary 
to make the words intelligible to the court and juiy- 
in the same sense in which they were spoken, a 
statement thereof may be required on motion by 


503, 20S S.C. 176—^Flowers v. Price, 
6 S.E. 2 d 750, 192 S.C. 373—Norton 
V. Great Atlantic & Pacific Tea Co., 
193 SE 126, 184 S.C. 525—Spigner 
V. Provident Life & Accident Ins 
Co., 146 S.E. S, 14S S.C. 549— 
Bell V. Clinton Oil Mill, 124 S.E. 7, 
129 S.C. 242. 

Tenn.—Lackey* v. Metropolitan Life 
Ins. Co., 174 SW.2d 575, 26 Tenn 
App. 564. 

Tes.—Corpus Juris cited in Moore v. 
Leverett, Civ.App., 33 S.W.2d 838, 
S44, reversed on other grounds, 
Com App., 52 S,W.2d 252. 

Wash.—^Ziebell v. Lumbermens 

Printing Co., 127 P.2d 677, 14 

Wash. 2 d 261. 

37 C.J. p 22 note 16. 

“Inducement"' and “colloquium” de¬ 
fined see supra § 3 . 

Prefatory averments of esd;rinsic 
facts, throwing light on meaning of 
alleged libelous words or showing 
how they relate to plaintiff in action 
for libel, are often essential to dec¬ 
laration, when meaning thereof is 
not clear.—Gordon v. News-Journal 
Co., 176 A. 657, 6 W.W.Harr.. Del., 
396. 

Words or pictures which are inno¬ 
cent in themselves may be shown 
by colloquium and inducement to be 
libelous, and by extraneous facts to 
libel plaintiff.—^T^'^arner Bros. Pic¬ 
tures V. Stanley, 192 S.E. 300, 66 Ga. i 
App. 85. 

Several publications 
Where first of two publications 
pleaded in libel action was connect¬ 
ed with plaintiff only through second 
publication, court could assume that 
first publication was pleaded by way 
of inducement only.—Rodger v. 
American Kennel Club, 245 N.T.S. 
662, 138 Misc. 310. 

41. XJ.S.—Corpus Juris cited in 
Erick Bowman Remedy Co, v. Jen¬ 


sen Salsbery Laboratories, C.C.A. 
Minn., 17 P.2d 255. 258. 52 A.L.R 
1187—Chambers v. National Bat¬ 
tery Co., D.C.Mo., 34 P.Supp. 834 
Ariz.—Ilitzky v. Goodman, 112 P.2d 
860, 57 Ariz. 216. 

Ark.—^AIcDaniel v. Jordan, 262 S.W. 
30, 164 Ark. 455. 

Ill.—^Eggleston V. Whitlock, 242 Hi. 
App. 379. 

Okl.—Oklahoma Pub. Co. v. Gray. 280 
P. 419, ISS Okl. 71. 

S.C.—Norton v. Great Atlantic & Pa¬ 
cific Tea Co., 193 S.E. 126, 184 S. 
C. 525. 

37 C.J, p 22 note 17—36 C.J. p 1178 
note 66 [a]. 

Colloquium as connecting matter 
with person defamed see infra § 
165. 

Allegations held sufficient 
Mo.—Vaughn v. May, 274 S.W. 969, 
217 Mo.App. 613. 

42. Cal.—Gallagher v. Chavalas, 119 
P.2d 408, 48 Cal.App.2d 52. 

—John-Prederics, Inc., v. Abra¬ 
ham * & Straus, 53 N.T.S 2 d 658, 
269 App.Div. 693, appeal dismissed 
51 N.Y.S. 2 d 856, 268 App.Div. 929, 
order set aside 52 N.T.S. 2 d 806, 
268 AppDiv. 1050, appeal denied 
54 N.T.S. 2 d 726, 269 App.Div. 756. 
Construction of language 
Where language can have an inno¬ 
cent or defamatory meaning, and 
plaintiff, by inducement, alleges ex¬ 
traneous facts from which it may 
be reasonably inferred that a defam¬ 
atory meaning was intended, the is¬ 
sue of a proper construction of such 
language becomes one of fact and 
a general demurrer will not lie.— 
Hedgpeth v. Gartman, Civ.App., 136 
S.W.2d 641, petition dismissed 135 
S.W.2d 86 , 134 Tex. 260, reversed on 
other grounds Gartman v. Hedgpeth, 
157 S.W-2d 139, 138 Tex. 73, 138 A 
L.R. 666 . 


43. U.S.—Corpus Juris cited ta 
Erick Bowman Remedy Co. v. Jen¬ 
sen Salsbery Laboratories, C.CA, 
Minn., 17 P. 2 d 255, 258, 52 A.L.IL 
1187—Chambers v. National Bat¬ 
tery Co., D.C.Mo., 34 P.Supp. 334 . 

Cal.—Harris v. Curtis Pub. Co., 121 
P. 2 d 761, 49 Cal.App. 2 d 340. 

-S.C.—^Bell v. Clinton Oil I 24 g 
E. 7, 129 S.C. 242. 

37 C.J. p 22 note 15. 

44. Ala.—^Age-Herald Pub. Oo. v. 
Waterman, 66 So. 16, 188 Ala. 272, 
Ann.Cas.l916E 900. 

37 C.J. p 23 note 18. 

45. Ky.—Sweeney & Co. v. Brown, 
60 S.W.2d 381, 249 Ky. 116. 

Mo.—Stowers v. Western Bentley 
Mercantile Co., App., 140 S.W.2d 
714. 

37 C.J. p 23 note 19. 

46. N.T.—^McNamara v. Gk>ldazi, 87 
N.E. 440, 194 N.Y. 315. 

47. Cal.—Mortensen v. Los Angeles 
Examiner, 296 P. 927, 112 Cal.App. 
194. 

48. Mass.—Morrill v. Crawford, if 9 
N.E. 609, 2-78 Mass. 250. 

37 C.J. p 23 note 21. 

49. Iowa.—^Amick v. Montross, 220 
N.W. 51, 206 Iowa 51, 58 AL.R. 
1147. 

Mass.—Friedman v. Connors, 198 N. 
E. 513, 292 Mass. 371—Morrill v 
Crawford, 179 N.E. 609, 278 Mass. 
250. 

37 C.J. p 33 note 22 . 

Wliere no innuendo is jpleaded in 
libel case, the question to be deter¬ 
mined is whether the false words of 
the publication, on the face of them, 
are reasonably capable of a defama¬ 
tory meaning, and, if so, the collo¬ 
quium is sufficient.—^Katapodis v. 
Brooklyn Spectator, 38 N.E«2d 112 , 
287 N.Y. 17, 137 A.L.R, 910, 
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defendant.50 Statutes providing that it shall not 
be necessary to state any extrinsic facts to show 
the application of the defamatory matter to plain¬ 
tiff, discussed infra § 165, do not, as a general rule, 
obviate the necessity of pleading the extrinsic facts 
necessary to render the words actionable.^! 

(2) Innuendo 

(a) Necessity 

(b) Propriety, sufficiency, and effect 
(a) Necessity 

If the words complained of are not per se actionable 


or plain and unambiguous in meaning, there must be an 
innuendo showing fay reference to the facts stated in the 
inducement the injurious sense imported by the charge. 

Where the publication is defamatory on its face,^^ 
or the meaning of the publication is plain and un- 
ambiguous,5S no innuendo, or explanation of the 
words published or spoken, is required. If, how¬ 
ever, the words are not per se actionable, there must 
be an innuendo showing, by reference to facts stat¬ 
ed in the inducement, the injurious sense imported 
by the charge.^^ So, where the words used are 
susceptible of two meanings, one defamatory and 


50, Mass—Friedman v. Connors, 19 S 
N.E. 513, 292 Mass. 371. 

51 . Cal.—^Noral v. Hearst Publica¬ 
tions, 104 P.2d *860, 40 Cal.App.2d 
348 —^Vedovi v. Watson & Taylor, 

285 P. 418, 140 Cal.App. 80. 

^£inn.—Ten Broeck v. Journal Print¬ 
ing Co., 207 N.W. 497, 166 Minn. 
173. 

37 C J. p 23 note 24, 

52- U.S.—Chambers v. National Bat¬ 
tery Co., D.C.Mo., 34 F.Supp. 834. 
j^la,— Corpus Juris cited in Peinhardt 
y. West, 115 So. S8, 217 Ala. 12, 
certiorari denied 115 So. 89, 217 
Ala. 14—Marion v. Davis, 114 So. 
357, 217 Ala. 16, 55 A.L.R. 171— 
Loeb V. Webster, 104 So, 25, 213 
Ala. 99. 

Ariz.—Central Arizona Light & Pow¬ 
er Co. V. Akers, 46 P.2d 126, 45 
Ariz. 526. 

Cal.—Washer v. Bank of American 
Nat Trust & Savings Ass'n, 136 
P.2d 297. 21 Cal.2d 822, 155 A.L. 
R. 1338—Harris v. Curtis Pub. Co., 
121 P.2d 761, 49 Cal,App.2d 340— 
Gallagher v. Chavalas, 119 P 2d 
408, 48 Cal.App.2d 52. 

Colo.—Knapp V. Post Printing & 
Publishing Co., 144 P.2d 981, 111 
Colo. 492. 

D.C,—Thackrey v, Patterson, App.D. 
157 P.2d 614. 

Ga.—^Jones v. Poole, *8 S.E.2d 532, 62 
GaApp. 309. 

Ill—Cavanagh v. Elliott, 270 Ill.App, 

21 . 

Iowa.—^Miller v. First Nat. Bank, 264 
N.W. 272, 220 Iowa 1266— Corpus 
Juris cited in Shaw Cleaners & 
Byers v. Des Moines Dress Club, 
245 N.W. 231, 233, 215 Iowa 1130, 
86 A.L.R. 839. 

Kan.— Corpus Juris cited in Thomp¬ 
son V. Osawatomie Pub. Oo, 156 
P.2d 506, 508, 159 Kan. 562. 

Mass.—Lyman v. New England 

Newspaper Pub. Co.. 190 N.E. 542, 

286 Mass. 258, 92 A,L.R. 1124. 

Mont.—Manley v. Harer, 235 P. 757, 

73 Mont 253. 

K.T.—^Kirkman v. Westchester News¬ 
papers, 24 N.Y.S.2d 860, 261 App. 
Biv. 181, appeal granted 26 N.Y.S. 
2d 315, 261 App.Biv. 897, affirmed 
39 N.F.2d 919, 287 N.T. 373—-Bay v. 


Chamber of Commerce of U. •S.. 267 , 
N.Y.S. 215, 239 App.Biv. 447, af¬ 
firmed 191 K.B. 546. 264 N.Y. 522— 
Devany v. Quill, 64 N.Y.S.2d 733. 
187 Misc. 698—^Hryhorijiv (Grig- 
orieff) V. Winchell, 45 N.Y.S.2d 31. 
ISO Misc. 574—Corpus Juris cited 
in Burnham v. Hornaday, 223 N.Y. 
S. 750, 758, 130 Misc. 207, modified 
on other grounds 228 N.Y.S. 246, 
223 App.Div. 218—Shubert v. Va¬ 
riety, Inc., 219 N.Y.S. 233, 128 Misc. 
42*8, affirmed 224 N.Y.S. 913, 221 
App.Div. 856—^Hall v- Binghamton 
Press Co., 29 N.Y.S.2d 760, reversed 
on other grounds 33 N.Y.S.2d 840, 
263 App.Div. 403, affirmed 70 N.E. 
2d 537, 296 N.Y. 714. 

■S.C.—Lily V. Belk’s Department 
Store, 182 S.E. -889. 178 S.C. 278. 
Wis.—Corpus Juris cited In Kasso- 
witz V. Sentinel Qo., 277 N.W. 177, 
180, 226 Wis. 468.* 

37 C.J. p. 23 note 25. 

“Innuendo” defined see supra S S. 

53. Cal.—Washer v. Bank of Amer¬ 
ica Nat Trust & Savings Ass'n, 
136 P.2d 297, 21 Cal.2d 822, 155 A. 
L.R. 1338. 

]^eb.—Nelson v. Rosenberg, 280 N.W. 
229, 135 Neb. 34. 

W.Va.—^Parker v. Appalachian Elec¬ 
tric Power Co., 30 S.E.2d 1, 126 W. 
Va. 666. 

37 C.J. p 23 note 26. 

Intent 

An innuendo is necessary only 
where the intent may be mistaken, 
or where it cannot be collected from 
the article itself. 

N.Y.—Hills V. Press Co,, 202 N.Y.S. 
678, 122 Misc. 212, affirmed 209 N. 
Y.S. 84’8, 214 App.Div. 752. 

—Culler V. Great Atlantic & Pa¬ 
cific Tea Co., 191 S.E. 67, 183 'S.C. 
352, 

Only construction 

Construction of publication which 
plaintiff contended was only possible 
one was required definitely to appear 
to support complaint, where plaintiff 
pleaded no innuendo.—^De Pasquale 
V. Westchester Newspapers, 8 N.Y. 
S.2d 829, 170 Misc. 268. 

54. U.S.—Chambers v. National Bat¬ 
tery Co., D.C.Mo., 34 F.Supp. 834. 
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Ala.—^Marion v. Davis, 114 So. 357, 
217 Ala. 16, 55 A.L.R. 171. 

Ariz.—^Ilitzky v. Goodman, 113 P.2d 
860, 57 Ariz, 216. 

Ark.—McDaniel v. Jordan, 262 S.W. 
30, 164 Ark. 4’55. 

Cal.—Bates v. Qampbeil, 2 P.2d 383, 
213 CaJ. 438—Harris v. Curtis Pub, 
Co., 121 P.2d 761, 49 Cal.App.2d 340 
—^Vedovi V. Watson & Taylor, 285 
P. 4 IS, 140 Cal.App. 80—Ousdal v. 
Sansum, 260 P. 322, 86 CaLApp. 
119. 

Ga.— Men v. Edge. 22 S.E.2d 73'8, 68 
Ga.App. '314—^Anderson v. Kennedy, 
170 S.E. 555, 47 Ga.App. 380. 

Ky.—Sweeney & Co. v. Brown, 60 S 
W.2d 381, 249 Ky. 116. 

Md.—Coboum V. Moore, 148 A. 546, 
158 Md. 358. 

Mass.—Friedman v. Connors, 19-2 N. 

B. 513. 292 Mass. 571. 

Miss.—Morehead v. U. S. Fidelity & 
Guaranty Co., 192 So. 300, 187 Miss. 
55. , 

Mont.—Keller v. Safeway Stores, 108 
P.2d 605, 111 Mont. 28. 

N.Y.—Devany v. Quill. 64 N.Y.S.2d 
733, 187 Misc. 698—Be Pasquale v. 
Westchester Newspapers, 8 N.Y.S. 
2d 829, 170 Misc. 26*8—^Elammerer v. 
Sachs, 227 N.Y.S. 641, 131 Misc 
640—^Burnham v. Hornaday, 223 N. 
Y.S. 750, 130 Misc. 207, modified on 
other grounds 228 N.Y.S. 246, 223 
AppJDiv. 218—Shubert v. Variety, 
Inc., 219 N.Y.S. 233, 128 Misc. 428, 
affirmed 224 N.Y.S. 913, 221 App. 
Div. 856. 

Okl.—Oklahoma Pub. Co. v. Gray, 280 
P, 419, 138 Okl. 71. 

S.C.—Corpus Juris cited in Culler v. 
Great Atlantic & Pacific Tea Co., 
191 S.E. 67, 69, 1S3 S.C. 352—Lily 

V. Belk’s Department Store, 182 S. 
E. 889, 178 S.C. 278—Bell v. Clin¬ 
ton Oil Mill, 124 S.E. 7, 129 S.C. 
242. 

Tenn.—Wilson v. Gadd, 13 Tenn.App. 

6 . 

Teic.—Murray v. Harris, Civ.App., 
112 S-W.2d 1091, error dismissed— 
Moore v. Leverett, Civ.App., 53 

W. 2d *838, reversed on othet 
grounds, Com.App., 52 S.W.2d 252. * 

37 C.J. p 24 note 27* 
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the other harmless, plaintiff must by innuendo as¬ 
cribe to them their defamator}' meaning.^S 

Under some statutes it is sufficient to allege that 
the words were used in a defamatory sense and to 
specify such defamatory sense without referring to 
attendant circumstances.^® It has been held that 
such a statute does away with the technical rules 
of pleading relative to the innuendo,but it has 
also been held that the statute dispenses with the 
innuendo only as far as it shows that the defama¬ 
tory words applied to plaintiff, without affecting 
the requirement of averments showing the meaning 
of the words,and that an innuendo may be nec¬ 
essary to comply with the requirement that the de¬ 
famatory sense in which the words were used be 
specified.59 An innuendo, when necessaril}'- plead¬ 
ed, forms an essential portion of the statement of 
a cause of action for defamation which must be 
considered in determining the legal sufficiency of 
the complaint.®® 


(b) Propriety, Sufficiency, and Effect 

An innuendo is properly pleaded to connect the de¬ 
famatory matter with other facts and circumstances pre¬ 
viously expressed to show the meaning and applicatfoiv 
of the charge; but the innuendo cannot enlarge or re- 
strict the natural meaning of words, introduce new mat¬ 
ter, or make certain that which Is uncertain, or render 
a publication actionable per se if it is not otherwise sa 
actionable. 

An innuendo is properly pleaded in an action for 
libel or slander based on words not defamatory per 
se to connect the defamatory matter with other 
facts and circumstances sufficiently expressed be¬ 
fore, for the purpose of showing the meaning and 
application of the charge.®^ So, if the words are- 
equivocal or ambiguous and admit of several mean¬ 
ings, it is proper to attribute to them in the innu¬ 
endo the fixed and definite meaning which plain¬ 
tiff thinks they were intended to bear,®2 and if the 
words may fairly be capable of the defamatory 


Complaiut held insnfflcieiLt 
X.T.—Shankrofe v. La Guardia, 61 X. 
T.S-2d S39. 

55. Cal.—'Washer v. Bank of Amer¬ 
ica Xat. Trust & Savings Ass’n, 
136 P.2d 297, 21 Cal.2d S22, 155 A 
LR. 1338—^Peabody v. Barham, 126 
P.2d 668, 52 Cal.App 2d 581—Ous- 
dal V. Sansum, 260 P. 322, $6 Cal. 
App. 119. 

Hawaii.—Baldwin v. Hilo Tribune- 
Herald, 32 Hawaii 87. 
ilass—Friedman v. Connors, 198 X. 
E. 513, 292 Mass. 371—Lyman v. 
New England Newspaper Pub. Co., 
190 X.E. 542, 286 Mass. 258, 92 A. 
L.R. 1124. 

Miss.—^Morehead v. TJ. S. Fidelity & 
Guaranty Qo., 192 So. 300, 187 Miss. 
55. 

XT—Yonkers R. Co. v. Herald 
Statesman, 288 X.Y.S. 286, 248 App. 
Div. 633, affirmed 7 X.E.2d 683, 273 
X.Y. 541—Boyle v. MacDougall, 218 
X.Y.S. 285, 128 Misc. 225. 

S.O.—Culler v. Great Atlantic & Pa¬ 
cific Tea Co., 191 S.E. 67, 183 S.C. 
352. 

Tex.—Montgomery Ward & Co. v. 
Peaster, Civ.App., ITS S.W.2d 302— 
O'Connor v. Dallas Cotton Ex¬ 
change, Civ.App., 153 S.W.2d 266- 

Xssne of fact 

Where language can have an inno¬ 
cent or defamatory meaning, and 
plaintiff, by innuendo, alleges extra¬ 
neous facts from which it may be 
reasonably inferred that a defama¬ 
tory meaning was intended, the issue 
of a ‘proper construction of such 
language becomes one of fact and a 
general demurrer will not lie.—Hedg- 
peth V. Gartman, Civ.App, 136 SW 
2d 641, petition dismissed 135 S.W 2^" 
86, 134 Tex. 260, reversed on othei 


grounds Gartman v. Hedgpeth, 157 S. 
W.2d 139, 138 Tex. 73, 138 A L.R. 666. 
Occult meaning or local sigtiification 
If words have some occult mean¬ 
ing or local signification, or the 
meaning is ambiguous and suscepti¬ 
ble of a harmless as well as an inju¬ 
rious effect, Innuendoes must be 
pleaded in order to point out the 
meaning which plaintiff claims to be 
a true one and on which he relies 
to sustain his action.—Gallagher v. 
Chavalas, 119 P.2d 408, 48 Cal.App.2d 

52. 

56. Mass.—Morrill v. Crawford, 179 
X.E. 609, 278 Mass. 250. 

37 C.J. p 24 note 27 [a]. 

57. Iowa.—^Amick v, Montross, 220 
X.W. 51, 206 Iowa 51, 58 A.L.R. 

- 1147. 

53. Cal.—^Vedovl v. Watson & Tay¬ 
lor, 285 P. 418, 140 Cal.App. 80. 

59. Mass.—Friedman v. Connors, 
198 X.E 513, 292 Mass. 371. 

60. Cal.—Gallagher v. Chavalas, 119 
P.2d 408, 48 Cal.App.2d 52. 

61. Ala.—Haynes v. Phillips, 99 So. 
356, 211 Ala. 37. 

Ga.—^Kaplan v. Edmondson, 22 •SE. 

2d 343, 68 Ga.App. 151. 

Mass.—Lyman v. New England 
Newspaper Pub. Co., 190 X.E. 542, 
286 Mass. 258, 92 A.L.R. 1124. 

Pa.—^Long V. Great Atlantic & Pa¬ 
cific Tea Co., Com.PL, 29 Del.Co. 
512. 

S.C.—Stokes V. Great Atlantic & Pa¬ 
cific Tea Co., 23 S,B.2d 823, 202 S. 
C. 24. 

Tex,—Corpus Juris quoted at length 
in Moore v. Leverett, Civ.App., 33 
S.W.2d S3S, 841, reversed on other 
grounds, ,Qom.App., 52 S.W.2d 252. 
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Office of innuendo generally see su¬ 
pra § 3. 

62. Ariz.—Central Arizona Light & 
Power Co. v. Akers, 46 P.2d 126,. 
45 Ariz. 626. 

Cal.—'Washer v. Bank of America 
Nat. Trust & Savings Ass*n, 136^ 
P.2d 297, 21 Cal.2d 822, 1’55 AL. 
R. 1338. 

Del.— Ckirpus Juris cited la MacDon- 
ough V. A S. Beck Shoe Corpora¬ 
tion, 10 A2d 510, 513, 1 Terry 318. 
Ga.—^Kaplan v. Edmondson, 22 S.E.2d 
343, 68 Ga.App. 151—^Rubenstein v. 
Lee, 192 'S.E. 85, 56 Ga.App. 49. 
Hawaii.—Cabrinha v. Hilo Tribune 
Herald, Limited, 36 Hawaii 355— 
Baldwin v. Hilo Tribune-Herald, 30* 
Hawaii 610. 

Iowa.—Salinger v. Des Moines Capi¬ 
tal, 217 X.W. 555, 206 Iowa 592. 
Mass—Friedman v. Connors, 198 X- 
E. 513, 292 Mass. -STl-HLyman v. 
New England Newspaper Pub. Co., 
190 XE. -542, 286 Mass. 258, 92 AL. 
R 1124. 

Pa.—Stompler v. Rlchman, 189 A 
730, 125 Pa.Super. 385. 

S.C.—Stokes V. Great Atlantic & Pa¬ 
cific Tea €o„ 23 S.E 2d -823, 202 S. 
C. 24. 

S.D.—Furr v. Foulke, 250 X.W. 667. 
62 S.D. 15. 

Tex.— Corpus Juris cited in Moore v. 
Leverett, Com.App., 62 S.W,2d 252. 
255—^Daughtry v. Blanket State 
Bank, Civ-A-PP.. 60 S.W.2d 272— 
Southern Pub. Co. v. Poster, Civ. 
App., "Se S.W.2d 231, reversed on 
other grounds, Com.App., 53 S.W.2d 
1014. 

37 C.J. p 25 note 32. 

Concession of ambiguity 
Plaintiff who resorted to explana¬ 
tion by innuendo to establish plain¬ 
tiff’s version of intent of alleged li- 
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meaning in which the plaintiff alleges they were 
used they are actionable.^3 , However, the innuen¬ 
do cannot enlarge or restrict the natural meaning 
of words, introduce new matter, or make certain 


that which is uncertain, except in so far as it con¬ 
nects the words published with the extrinsic or 
explanatory circumstances alleged in the induce¬ 
ment or colloquium.®^ 


belous cartoon witli its legends con¬ 
ceded ambiguity therein ajid that 
different minds mi&ht draw different 
conclusions therefrom.—Westropp v 
E. W. Scripps Co., 59 N.E.2d 205, 76 
Ohio App. 46.3. 

63. Iowa.—Salinger v. Des Moines 
Capital, 217 N.W. '555, 206 Iowa 
502. 

61. U.S.—(Lorentz v. R. K. O. Radio 
Pictures, C.C.A.Cal., 155 P.2d 54, 
certiorari denied 67 S.Ct. '81—Grant 
V. Reader’s Digest Ass’n, C.O.AN. 
T., 151 P.2d 733, certiorari denied 
Reader’s Digest Ass’n v. Grant, 66 
S.Ct. 492, 326 U.S. 797, 90 L.Ed. 
485—Maas v. National Casualty 
Co, C.C.A.Md.. 97 P.2d 247—Phil¬ 
lips V. Union Indemnity Co., C.C.A. 
S.G., 28 P.2d 701—Berg v. Printers’ 
Ink Pub. Go., D.C.N.Y., 54 P.Supp 
795, aflarmed, C.C.A., 141 P.2d 1022 
—^Holden v. American News Co , D. 
CWash., 52 F.Supp. 24, appeal dis¬ 
missed, C.C.A., 14*4 F.2d 249— 

Sweeney v. Capital News Puh. Co., 
D.C.Idaho, 37 F.Supp. 353. 

Ala—Meadors v. Haralson, 147 So. 
184, 226 Ala 413—^Marion t. Davis, 
114 So. 357, 217 Ala 16, 55 A.L.R. 
171. 

Ariz.—Central Arizona Light & Pow¬ 
er Co. V. Akers, 46 P.2d 126, 45 
Ariz. 526. 

Cal.—Erade v, San Joaquin County 
Central Labor Council, 143 P.2d 20, 
23 Cal.2d 146, 150 A.L.R 916— 
Bates V. Campbell, 2 P.2d 383, 213 
Cal. 438—Pollard v. Forest Lawn 
Memorial Park Ass’n, 59 P.2d 203, 
15 Cal,App.2d 77, followed in Kur¬ 
land V. Forest Lawn Memorial 
Park Ass’n, 59 P.2d 205, 15 Cal. 
App.2d 762—Vedovi v. Watson & 
Taylor, 285 P. 418, 140 Cal.App. 80. 
Del.—Gordon v. News-Journal Co., 
176 A 657, 6 W.W.Harr. 396—^Zan- 
ker V. Lackey, 128 A. 373, 2 W.W. 
Harr. 588—MacDonough v. A. S. 
Beck Shoe Corporation, 10 A. 2d -510, 
1 Terry 318—Corbett v. American 
Newspapers, 5 A2d 245, 1 Terry 
10 . 

Ga.—Aiken v. May, 37 S.E.2d 225, 73 
GaApp. 502—Aiken v. Constitution 
Pub. Co., 33 •S.E.2d 555, 72 Ga.App. 
250—Kaplan v. Edmondson, 22 S.E. 
2d 343, 68 Ga.App. 151—Ruben- 
stein V. Lee, 192 S.E. 35, 56 GaApp. 
49. 

111.—Voris V. Street & Smith Publica¬ 
tions, 71 N.E.2d 33'8, 330 Ill.App. 
409—Life Printing & Pub. Co. v. 
Field, 58 N.B.2d 307, 324 Ill.App. 
254—La Grange Press v. Citizen 
Publishing Co., 252 IlLApp. 482. 
Iowa.—Salinger y. Des Moines Capi¬ 
tal. 217 N.W. 555, 206 Iowa 592—. 


Kluender y. Semann, 212 N.W. 326 
203 Iowa 68. 

Kan.—Corpus Juris cited in Thomp 
son y. Osawatomie Pub. Co., 156 
P.2d 506, 508, 159 Kan. 562. 

Ky.—Sweeney & Co. y. Brown, 60 S 
W.2d 381, 249 Ky. 116—Smith v. 
Davis, 17 S.W.2d 399, 229 Ky. 495 
—Decker v. Kentucky Coke Co., 
276 S.W. 1092, 211 Ky. 66—Plum¬ 
mer V. Commercial Tribune Pub. 
Co., 270 S.W. 793. 208 Ky. 210. 
Minn.—Marudas v. Odegard, 10 N.W. 
2d 233. 215 Minn. 357—Cleary v. 
Webster, 212 N.W. 898, 170 Minn. 
420. 

Mo.—^Hylsky y. Globe Democrat Pub. 
Co., 152 S.W.2d 119, 348 Mo. 33— 
Grossman v. Globe-Democrat Pub. 
Co.. 149 S.W.2d 362, 347 Mo. 869. 
Mont.—Griffin y. Opinion Pub. Co., 
138 P.2d 580, 114 Mont. 502. 

Neb—^Nelson y. Rosenberg, 280 N.W. 
229, 135 Neb. 3-4. 

N.Y.—^Hoeppner v. Dunkirk Printing 
Co., 172 N.E. 139, 254 N.Y. 95, 72 
A'L.R. 913—^Hays v. American De¬ 
fense Society, 169 N.E. 380, 252 N. 
Y. 266—Salomon y. Mahoney, 66 N. 
Y.S 2d 598, 271 App.Div. 478—Hall 
y. Binghamton Press Co.. 33 N.Y. 
S.2d 840, 263 App.Div. 403, affirmed 
70 N.E.2d 537, 296 N.Y. 714—Tan- 
zer V. Crowley Pub. Corporation, 
268 N.Y.S. 620, 240 App.Div. 203— 
Gardner v. Home Life Publications, 
260 N.Y.S. 872, 237 App.Div. 200— 
Stevens v. Whelan, 254 N.Y.’S. 272, 
^34 App Div. 118—Samson United 
Corporation v. Dover Mfg Co., 251 
N.Y.S. 466, 233 App.Div. 155—Dev- 
any v. Quill, 64 N.Y.S.2d 733, 187 
Misc. 698—^Feinstein v. Kaye, 67 
N.T.S.2d 54, 185 Misc. 185—Ross v. 
MacPadden Publications, 22 N.Y.S. 
2d 519, 174 Misc. 1019—Werstein v. 
Postal Telegraph-Cable Co,, 227 N. 
Y.S. 729, 131 Misc. 763—Burnham 
V. Homaday, 223 N.Y.S. 750, 130 
Misc. 207, modified on other 
grounds 228 N.Y.S. 246, 223 App. 
Div. 218—Siegel v. 'Sun Printing & 
Publishing Ass’n, 223 N.Y.S. 549, 
130 Misc. 18—Shubert v. Variety, 
Inc., 219 N.Y.S. 233, 128 Misc. 428, 
affirmed 224 N.Y.S. 913, 221 App. 
Div. 856—^Hills V. Press Co., 202 
N.Y.S. 678, 122 Misc. 212, affirmed 
209 N.Y.S, 848, 214 App.Div. 752— 
Hartmann v. Winchell, 57 N.T.S.2d 
612, affirmed 59 N.Y.S.2d 145, 269 
App.Div, 1029, appeal denied 59 N. 
Y.S.2d 413, 270 App.Div. 753. 

Ohio.—Bigelow v. Brumley, 37 N.E 
2d 584, 138 Ohio 'St. 574—Westropp 
V. E. W. Scripps Co„ 59 N.E.2d 205, 
76 Ohio App. 463. 

Pa.—Sarkees v. Warner-West Corpo¬ 
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ration, 37 A.2d S«, 349 Pa. 365— 
Liacopoulos V. Coumoulis, 148 A. 
474, 298 Pa. 329. 

S.C.—Stokes V. Great Atlantic & Pa¬ 
cific Tea Co., 23 S.E.2d 823. 202 
S.C. 24. 

S.D.—^Furr y. Foulke, 250 N.W. 667, 
62 S.D. 15. 

Tex.—Gartman v. Hedgpeth, 157 S. 
W.2d 139, 138 Tex. 73, 138 A.(L.R. 
666—Carter Publications v. Flem¬ 
ing, 106 S.W.2d 672, 12-9 Tex. 667 
—Corpus Juris cited in Moore v. 
Leverett, Com.App., 52 ‘S.W.2d 252, 
255—O’Connor v. Dallas Cotton Ex¬ 
change, Civ.App., 163 S.W.2d 266— 
Wick V. Express Pub. Co., Civ.App., 
75 S.W.2d 478—^Daughtry y. Blan¬ 
ket State Bank, Civ.App., 60 S.W. 
2d 272— Corpus Juris quoted In 
Snider y. Leatherwood, Civ.App., 49 
S.W.2d 1107, 1109, error dismissed 
—Southern Pub. Co. v. Poster, Civ. 
App., 36 S.W.2d 231, reversed on 
other grounds, Com.App., 53 S.W.2d 
1014— Corpus Juris quoted in 
Moore v. Leverett, Civ.App., 33 S. 
W.2d 838, 841, reversed on other 
grounds, Com.App., 52 •S.W.2d 252 
—Enterprise Co. v. Wheat. Civ. 
App., 290 S.W. 212. 

Va.—Guide Pub. Co. y. BVtrell, 7 S. 

E.2d 133, 175 Va. 77. 

Wash.—^Ziebell y. Lumbermens 

Printing Co., 127 P.2d 677, 14 

Wash. 2d 261—Ryan v. Hearst Pub¬ 
lications, 100 P.2d 24, ‘3 Wash.2d 
128. 

W.Va.—^Parker y. Appalachian Elec¬ 
tric Power Co.. 30 S.E.2d 1, 126 W. 
Va, 666. 

Wis—Luthey y. Kronschnabl, 1 N. 
W.2d 799, 239 Wis. 375—^Kassowitz 
y. Sentinel Co., 277 N.W. 177, 226 
Wis. 468—^Woods v. Sentinel-News 
Co., 258 N.W. 166, 216 Wis. 627. 

37 C.J. p 24 note 29. 

Reasonable understanding of Ian. 
guage 

A court seeking to determine a 
possible meaning of published lan¬ 
guage that is allegedly defamatory 
in light of extrinsic facts, must as¬ 
certain whether the words are rea¬ 
sonably susceptible of, or whether 
they reasonably could be understood 
to have, the defamatory meaning 
suggested by the innuendo.—^Lorentz 
V. R. K. O. Radio Pictures, C.C.A.Cal., 
155 P.2d 84, certiorari denied 67 S.Ct, 
81. 

Imputation of crime 

Letter to plaintiff’s employer recit¬ 
ing that plaintiff owed money and 
persisted in “retaining money that is 
due,” in spite of writer’s many ap¬ 
peals for “payment,” did not impute 
larceny or embezzlement to plaintiff 
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The innuendo must be warranted, jtistifxed, and 
supported by the language of the publication as 
reasonably construed,®5 and by the inducement and 
the colloquium,®6 and, where alleged defamatory 
words are incapable of the meaning ascribed there¬ 


to by the innuendo and are prima facie not ac¬ 
tionable, no cause of action is stated.®^ If the pub¬ 
lication is not actionable per se, it cannot be made 
so by an innuendo,®® and where the words under 
no circumstances could convey a defamatory mean- 


and could not, by innuendo, have its 
meaning enlarged to impute crime.— 
Estes V. Sterchi Bros. Stores, 179 S. 
E. 222, 60 Ga.App. 619. 

65. Ga.—^Jones v. Poole, ^ S.E.2d 532, 
62 Ga.App. 309. 

Iowa.—^Kluender t. Semann, 212 N. 

W. 326, 203 Iowa 6‘8. 

N.T.—Cook V. Mirsky, 292 N.T.S. 443, 
* 249 App-Biv. 394—^Hall v. Bing¬ 
hamton Press Co., 29 N.T.S.2d 760, 
reversed on other grounds ‘33 N.Y. 

S. 2d 340, 263 App.Div. 403, af¬ 

firmed 70 N.E.2d 537, 296 N.T. 714. 

Pa.—Sarkees v. Wamer-West Corpo¬ 
ration, 37 A.2d 544, 349 Pa. 365. 
Tex.—Gartman v. Hedgpeth, 157 S. 
W.2d 139, 133 Tex, 73, 138 A.L.R, 
666 . 

Wls.—Luthey v. Kronschnabl, 1 N. 

W.2d 799, 239 Wis. 375. 

Allegations held supported 
Ga.—^Western Union Telegraph Co. v. 
Vickers, 30 S.E.2d 440. 71 Ga.App. 
204. 

Kan.—Brinkley v. Pishbein, 8 P.2d 
318, 134 Kan. 833. 

Minn —Rudawsky v. Northwestern 
Jobbers* Credit Bureau, 235 N.W. 
523, 183 Minn. 21. 

Mo.—Kirk v. Ebenhoch, 1*91 S.W.2d 
643, 354 Mo. 762. 

N.T.—^Kirkmau v. "Westchester 

Newspapers, 39 N.E.2d 919. 287 N. 

T. 373. 

Tex.—Caruth v. Dallas Gas Co., Civ. 

App., 282 S.W. 334. 

Complaint h^d Insufficient 
Cal.—Ousdal v. Sansum, 260 P. 322, 
86 CaLApp. 119. 

N.T.—Weidberg v. La Guardia, 10 N. 

Y.S.2d 445, 170 Misc. 374. 

S.D.—Purr v. Poulke, 266 N.W. 687, 
64 S.D. 350. 

Tex.—Gartman v. Hedgpeth, 157 S. 
W.2d 139, 138 Tex. 73, 138 A.L.R. 
666 . 

Conunission of crime 
It IS necessary to allege that spo¬ 
ken words imputed to plaintiff com¬ 
mission of crime, unless words them¬ 
selves taken in natural sense clearly 
imported such charge; allegation 
that spoken words imputed commis¬ 
sion of crime would not make dec¬ 
laration good against demurrer if 
words were incapable of such defam¬ 
atory meaning.—Morrill v. Crawford, 
179 N.E. 609. 278 Mass. 250. 
xrnwaxranted innxtendo 

<1) In libel action it is not neces¬ 
sary to the sufficiency of the com¬ 
plaint that every innuendo be war¬ 
ranted by matter alleged if the words 
are actionable by reason of the in¬ 
nuendoes which are supported by the 


defamatory matter.—Peinhardt v. 
West, 115 So. '88. 217 Ala 12, second 
certiorari denied 115 So. 89, 217 Ala. 
14. 

(2) Unwarranted innuendo would 
be disregarded in determining libel¬ 
ous character of extract from news¬ 
paper article.—Gunder v. New York 
Times Co., D.C.N.Y., 37 P.Supp. 911. 

66- Cal.—Jackson v. Underwriters’ 
Report, 69 P.2d 878, 21 Oal.App.2d 
591. 

Del.—Zanker v. Lackey, 12,8 A. 373, 2 
W.W.Harr. 5-88. 

Ill.—Life Printing & Pub. Co. v. 
Field, 68 N.E.2d 307, 324 Ill.App. 
254. 

Ky.—Sweeney & Co. v. Brown, 60 S. 

W.2d 381, 249 Ky. 116. 

Md.—^Bowie v. Evening News, 129 A. 
797, 148 Md. 569. 

NY.—Stevens v. Whelan, 254 N.Y.S. 
272, 234 App.Div. 118—Brodek v. 
Jones, 208 N.Y.S. 699, 212 App.Div. 
247. 

N.C.—^Wright v. Commercial Credit 
Co., 192 •S.E. 844, 212 N O. 87. 

Tex.—Moore v. Leverett, Civ.App., 33 
S.W. 2d 838, reversed on other 
grounds, Com.App, 52 S.W.2d 252. 
37 C.J. p 25 note 30. 

I Necessity of antecedent statement 
Ordinary meaning of alleged de¬ 
famatory words is not broadened by 
innuendo, in absence of antecedent 
statement supporting innuendo.—Co- 
bourn V. Moore, 148 A. 546, 158 Md. 
358. 

&T. U.S.—^Maas v. National Casualty 
Co., C.C.A,Md., 97 P.2d 247. 

Pa.—Sarkees v. Warner-West Cor¬ 
poration, 37 A.2d 544, 349 Pa. 365. 
S.D.—Furr v. Foulke, 250 N.W. 667, 
62 S.D. 15. 

Tex.—^Express Pub. Co. v. Southwell, 
Civ.App., 295 S.W. 180. 

68, U.S.—Montgomery Ward & Co. 
V. McGraw-Hill Pub. Co., C.CA.I1I., 
146 F.2d 171—Sweeney v. Capital 
News Pub. Co., D.C.Idaho, 37 F. 
Supp. 355—Cannon v. Bee News 
Pub. Co., D.C.Neb., -8 F.Supp. 154. 
Ala.—^Peinhardt v. West, 115 So. SO, 
22 Ala.App. 231, reversed on other 
grounds 115 So. 88, 217 Ala. 12, sec¬ 
ond certiorari denied 115 So. 89, 217 
Ala. 14. 

Ariz.—Central Arizona Light & Pow¬ 
er Co. V. Akers, 46 P.2d 126, 45 
Ariz. 526, 

Cal.—^Washer v. Bank of America 
Nat. Trust & Savings Ass’n, 136 
P.2d 297, 21 Oal.2d 822, 155 A.L.R 
1338—Mortensen v. Los Angeles 
Examiner, 296 P. 927, 112 Oal.App. 
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194— Vedovi v. Watson & Taylor 
285 P. 418, 140 Cal.App. 30. 

Ga.—^Estes v. Sterchi Bros. Stores, 
179 S.E. 222, 50 Ga.App. 619. 

Ill.—Old Dearborn Distributing Co. v 
Seagram Distillers CoiDoration, 5 
N.E.2d 610, 288 Ill.App. 79—Kim¬ 
ball V. Ryan, 283 Ill.App. 456—La 
Grange Press v. Citizen Publishing -- 
Co., 252 Ill.App. 482—^Fulrath v 
Wolfe, 250 IlLApp. 130. 

Ky.—Sweeney & Co. v. Brown, 60 S 
W.2d 381, 249 Ky. 116. 

Miss.—^Miller v. Mix, 137 So. 742, 161 
Miss. 681. 

Mont.—^Keller v. Safeway Stores, 108 
P.2d, 605, 111 Mont. 28—Campbell 
V. Post Pub. Co., 20 P.2d 1063, 94 
Mont. 12—Burr v. Winnett Times 
Pub. Co., 2'58 P. 242, 80 Mont 70— 
Manley v. Harer, 235 P. 757, 73 
Mont. 253. 

N.Y.—^Hays v. American Defense 
Soc.. 169 N.E. 380, 262 N.Y. 266— 
Ross V. MacFadden Publications, 

22 N.Y.S.2d 519, 174 Misc. 1019— 
Schwimmer v. Fox, 271 N.Y.S. 82. 
150 Misc. 562, affirmed 271 N.Y.S 
1099, 242 App.Div. 625—iBumham 
V. Homaday, 223 N.Y.S. 750, 130 
Misc. 207, modified on other 
grounds 228 N.Y.S. 246, 223 App 
Div. 21'8—Siegel ▼. Sun Printing & 
Publishing Ass’n, 223 N.Y.S. 549, 
130 Misc. 18—McAuliffe v. Local 
Union No. 3, International Brother¬ 
hood of Electrical Workers, 29 N. 
Y.S.2d 963. 

Tex.—^Deen v. Snyder, Civ.App., 57 
S.W.2d 338. 

Wash.—^Magee v. Cohn, 69 P.2d 1131. 
187 Wash. 157. 

W.Va.—Parker v. Appalachian Elec¬ 
tric Power Co., 30 S.B.2d 1, 126 W. 
Va. 666. 

37 C.J. p 25 note 31. 

Character of publication 

The innuendo is ineffective for the 
purpose of fixing the character of 
the alleged libelous publication per 
se, and the language of the publica¬ 
tion without regard to the innuendo 
determines whether the publication 
is libelous per se or actionable only 
per quod. 

Anz.—-Central Arizona Light & Pow¬ 
er Co. V. .tVkers, 46 P.2d 126, 45 
Ariz. 526. 

Fla.—Budd v. J. Y. Gooch Co., 27 So 
2d 72—^Layne v. Tribune Co., 146 
So. 234, 108 Fla. 177, 86 A.LR. 466. 
N.Y.—Tower v. Crosby, 211 N Y S 
571, 125 Misc. 403, reversed on oth¬ 
er grounds 212 N.Y.S. 219, 214 App. 
Div. 392. 

Or.—^Peck v. Coos Bay Times Puh. 
Co., 259 P. 307, 122 Or. 408. 
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ixig the pleading af an innuendo cannot make them 
defamatory.^9 Jy 

Conclusiveness, Where an innuendo is neces¬ 
sary, it forms a material part of the pleading and 
cannot he rejected as surplusageJ^ So, where the 
communication is not actionable per se and the 
innuendo is used to impute a defamatory meaning, 
plaintiff is bound by the construction which he has 
given to the words in the innuendo,*^! except where 
the language has an obvious meaning independent 
of the explanation given in the innuendo.72 On 
the other hand, the innuendo may be treated as 
surplusage where it is used in connection with 
words which are unequivocal and actionable per 
se.^^ In such case plaintiff is not confined to the 
meaning ascribed in the innuendo,“^4 and if suffi¬ 
cient remains to show that the article is libelous per 
se the action may be maintained,75 So it is gener¬ 
ally held that, where plaintiff in an action has, by 
innuendo, put a meaning on the alleged defamatory 
publication which is not supported by its language 
or by proof, the court may nevertheless sustain the 
pleading and submit the case to the jury, if the 
publication is defamatory per seJ® 


§ 163. -Anticipating Defenses 

Generally the complaint need not negative matters 
of defense. 

As a general rule, the complaint need not negative 
matters of defense,77 It has been held, however, 
that plaintiff may allege in the petition the nonexist¬ 
ence of such matters as would exempt defendant 
from liability.78 if the service of a notice to re¬ 
tract is not a condition precedent to the recovery of 
actual damages, but only for the recovery of puni¬ 
tive damages, it is not necessary, in order to state 
a cause of action for at least nominal damages, to 
allege service of a demand for retraction.^^ 

§ 164. - Defamation; Actionable Charac¬ 

ter of Words 

a. In general 

b. Setting out language used 

c. Foreign language and translations 

d. Whole or part of publication 

e. Actionable character of particular im¬ 

putations 

a. In General 

The plaintiff's pleading must sufficiently allege the 
defamatory charge and Its actionable character. 


69. Cal.—Washer v. Bank of Amer¬ 
ica Nat. Trust & Saving’s Ass’n, 
136 P.2d 297, 21 Cal.2d 822, 155 

AL. R. 1338. 

Ga.—^Jones v. Poole, 8 S.B.2d 532, 62 
Ga.App. 309. 

Hawaii.—Cabrinha v. Hilo Tribune 
Herald, Limited, 36 Hawaii -355. 
Tex.—Gartman v, Hedgnpeth, 157 S. 

W. 2d 139. 138 Tex, 73, 138 A.L.R. 

666 . 

Wash.—Magee v. Cohn, 59 P.2d 1131, 
187 Wash. 157. 

7a Ind,—Rodebaugh v. Hollings¬ 
worth, 6 Ind. 339. 

71. Cal.—^Washer v. Bank of Amer¬ 
ica Nat. Trust & Savings Ass'n, 
136 P.2d 297, 21 Cal.2d 822, 165 A. 
L.R, 1338—^Jones v. Express Pub. 
Co., 262 P. 78, 87 Cal.App. 246. 

Tex.—Corpus Juris guoted iu Skil- 
lem V. Brookshire, Civ.App., '58 S. 
W.2d 544, 547. 

37 C.J. p 26 note 38. 

Nature of imputation 

(1) Where innuendo alleged that 
defendant intended alleged slander¬ 
ous matter to charge larceny, cause 
of action based thereon could not be 
sustained as imputing trickery and 
violation of duty.—Stevens v. Whe¬ 
lan. 254 N.Y.S. 272, 234 App.Div. 118. 

<2) Where plaintiff^s innuendo lim¬ 
ited meaning of alleged defamatory 
words to crime of theft, he could not 
recover on theory that words charged 
him with dishonesty, cheating, or ly¬ 


ing.—Skillem v. Brookshire, Tex.€iv. 
App., 58 S.W,2d 544. 

72. Cal.—Jones v. Express Pub. Co., 
262 P. T8, 87 Cal.App. 246. 

73. XT.S.—Seested v. Post Printing & 
Publishing Co., D.C.C 0 I 0 , 15 F.2d 
595. 

Ala —^White v. Birmingham Post Co., 
172 So. 649, 233 Ala. 547— Corpus 
Juris cited iu Peinhardt v. West, 
115 So. 8*8, 89, 217 Ala. 12, certio¬ 
rari denied 115 So. 89, 217 Ala. 14. 
Cal.—Washer v. Bank of America 
Nat. Trust & Savings Ass"n, 136 P. 
2d 297, 21 Cal.2d 822, 155 A.L.R. 
1338—Bates v. Campbell, 2 P.2d 
383, 213 Cal. 438. 

HI.—Wisher v. City of Centralia, 273 
Ill. App. 168. 

Me.—Briola v. J. P. Bass Pub. Co., 25 
A.2d 489, 138 Me. 344. 

Md.—Bowie V. Evening News, 129 A. 
797, 148 Md. 569. 

N.T.—Rodger v. American Kennel 
Club, 226 N.Y.S. 451. 131 Misc. 312 
—Burnham v. Horaaday, 223 N.Y.S. 
750, 130 Misc. 207, modified on oth¬ 
er grounds 228 N.Y.S. 246, 223 App. 
Div. 218. 

Or.—Peck v. Coos Bay Times Pub. 

Co., 259 P. 307, 122 Or. 408. 

37 C.J. p 25 note 33. 

74 . Ala — Corpus Juris cited iu 
Peinhardt v. West, 116 So. 88, 217 
Ala. 12, certiorari denied 115 So. 89, 
217 Ala. 14, 

N.Y.—^Hart v. John H. Woodbury 
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Dermatological Inst., ■98 N.Y.'S. 

1000, 113 App.Div. 281—Shubert v. 
Variety, Inc., 219 N.Y.S. 233, 128 
Misc. 428, affirmed 224 N.Y.S. 913, 
221 App.Div. 856. 

Tex,—Corpus Juris cited iu Skillern 
V. Brookshire, Civ.App., 58 S.W.2d 
544, 547. 

75. Cal.—^Bates v. Campbell, 2 P.2d 
383, 213 Cal. 438. 

N.Y.—^Hart v. John H. Woodbury 
Dermatological Inst., 98 N.Y.S. 
1000, 113 App.Div. 281. 

76. U.S.—^Med-A-Dent Co. v. L. D. 
Caulk Co., D.C.Del., 4 P.2d 126. 

N.Y.—Kirkman v. Westchester 
Newspapers, 24 N.Y.S.2d 860, 261 
App.Div. 181, affirmed 39 N.E.2d 
919, 287 N.Y. 373—Smith v. Buffalo 
Times, 209 N.Y.S. 225, 124 Misc. 
495, affirmed 209 N.Y.S. 921, 214 
App.Div. 759. 

37 C.J. p 26 note 36. 

77. U.S.—^Albi V- Street & Smith 
Publications, C.C.A.-VVash., 140 P. 
2d 310. 

37 C.J. p 26 note 39. 

7S. La.—Youree v. Hamilton, 4 So. 
77, 45 La.Ann. 1191—^Randall v. 
Hamilton, 14 So. 73, 45 JLa.Ann. 
1184, 22 L.R.A. 649. 

Necessity of alleging facts negativ¬ 
ing privilege where existence of 
.privilege apparent on face of com¬ 
plaint see infra § 164 a. 

75. N.D.—^Meyerle v. Pioneer pitb. 
Co,, 178 N.W, 7B2, 4li N.D. 568^ 



§ 164 


LIBEL ANT) SLANDER 


53 aj.S. 


As a general rule the declaration, petition, or 
complaint must sufficiently allege the defamatory 
charge and its actionable character.^O xhe com¬ 
plaint need not allege the publication of language 
which is necessarily defamatory and which is not 
■susceptible of any nondefamatory interpretation; 
it is sufficient that the language is such as to be de¬ 
famatory under the circumstances of the case.^^ 
In passing on whether the words used are of an 
actionable character, the court must place itself 


in the situation of the hearer or reader and de¬ 
termine the sense or meaning of the language of 
the complaint according to its natural and popular 

construction.^^ 

Words actionable by statute. It has been held 
that an act declaring what words are actionable is 
a public law of which the court is bound to take 
notice and need not be pleaded.S3 So, in an action 
for imputing an offense criminal by statute only, 
the statute need not be averred.^^ However, where 


80. Ga.—^Abernathy v. News Pub. 

Co., 165 S.E. 924, 45 Ga App. 693. 
lo-w^a.—Xelson v. Melvin. 19 X.W.2d 
6S5, 236 Iowa 604. 

Pa.—Jones v. Wilkes-Barre Inde¬ 
pendent Co., Com.Pl., *37 LiUz.L«eg-. 
Reg*. 225. 

Tex.—Perkins v. Welch, Civ.App., 67 
S.W.2d 914. 

JFacts 

The complaint or petition should 
allege suflacient facts to enable the 
court to determine whether the 
words €Lre actionable.— Corpus Juris 
q.Tioted in Nelson v. Melvin, 19 N.W. 
2d 685. 688, 236 Iowa 604—37 C.J. p 
26 note 46. 

Allegations held sufficient 
(1) Generally. 

U.S.—Albert Miller & Go. v. Corte, 
C.C.A.Ala., 107 P.2d 432, certiorari 
denied Corte v. Albert Miller & Co., 
60 S.Ct. 890, 309 U.S. 688, 34 L.Ed. 
1031. 

Ariz.—^Ilitzky v. Goodman, 112 P.2d 
860, 57 Ariz. 216—^Kinsey v. Real 
Betective Pub. Co., 80 P.2d 964, 52 
Ariz. 353. 

Cal,—Semple v. Andrews, SI P.2d 203, 
27 Cal.App.2d 228. 

Bel.—Gordon v. News-Journal Co., 
176 A. 657, 6 W.W.Harr. 396, 

B.C.—Cohen v. Marx Jewelry Co., 92 
P.2d 498, 67 App.B.C. 347. 

Ela.—Tip Top Grocery Co. v. Well- 
ner, 186 So. 219, 135 Fla. 518. 

Geu—Crowe v. Constitution Pub, Co., 
11 S.E.2d 613, 63 Ga.App. 497— 
Jones V, Poole, S S.E.2d 532, 62 Ga. 
App. 309—Piedmont Cotton Mills 

V. James, 200 SB. 457, 59 Ga,App. 
239—Buncan v. Credit Service Ex¬ 
change, 193 S.E. 691, 56 Ga.App. 
551. 

Kan.—Jerald v. Huston, 242 P. 472, 
120 Kan. 3. 

Ky.—^Holman v. Plumlee, 267 S.W. 
221, 206 Ky. 275. 

Me.—^Briola v. J. P. Bass Pub. Co., 25 
A2d 489, 138 Me. 344. 

Mass.—^Streeter v. Eldridge, 40 N.E. 
2d 254, 311 Mass. ISO—Epstein v. 
Bun & Bradstreet, 29 N.E 2d 123, 
306 Hass. 595—Ingalls v. Hastings 
& Sons Pub. Co., 22 N.E.2d 657, 
304 Mass. 31. 

Mo.—^Heitzeberg v. Von Hoffmann 
Press, 100 S.W.2d 307, 340 Mo. 265. 
.N.J.—Rogers v. Mitchell, 51 A.2d 131. 


N.T.—Mencher v. Chesley, 63 N.Y;S 
2d 108, 270 App.Biv. 1040—Hey- 
mann v. Bodd Mead & Co., 23 N.T. 
S.2d 441, 260 App.Biv. 573, appeal 
denied 25 N.Y.S.2d 780, 261 App. 
Biv. 803—^Bouglas v. Collins, 276 
N.Y.S. 87, 243 App.Biv. 546, af¬ 
firmed 196 N.E. 577. 267 N.Y. 557— 
Fishman v. Wagenheim, 267 N.Y. 
S. 186, 239 App.Biv. 190—Kraft v. 
Araujo, 264 N.Y.S. 271, 238 App. 
Biv. 324—^Salisbury v. Budich. 14 
N.Y.S.2d 320, 172 Misc. 201—Phe¬ 
lan V. Rheinstein. 233 N.Y.S. 297, 
133 Misc. 853—^Rodger v. American 
Kennel Club. 226 N.Y.S 451, 131 
Misc. '312—^Be Seversky v. P. & S. 
Pub., 36 N.Y S 2d 271—Friscia v. 
Gargiulo, 12 N.Y.S.2d 973. 

N.B.—Roethke v. North Bakota Tax¬ 
payers Ass'n, 10 N.W 2d 738, 72 N. 
B. 658. 

Okl.—Monahan v. Comelson, 231 P. 
1071, 134 Okl. 95. 

Pa.—Cooney v. Pierce, 30 Pa.Bist. & 
Co, 687, 39 Liack.Jur. 1. 

S.C.—^Hatchell v, Carolina Mut. Ins. 
Co., 177 S.E. 897, 174 S.C. 486— 
Cox V. National Loan & Exchange 
Bank, 136 S.E. 637, 138 S.C. 381, 
53 AL,R. 798. 

S B.—Springer v. Swift, 239 N.W. 

171, 59 S.B, 203, 78 AL.R. 1171. 
Tex.—^Houston Printing Co. v. Hunt¬ 
er, Civ.App., 105 S.W.2d 312, error 
dismissed, affirmed 106 S.W, 2d 
1043, 129 Tex, 652—^Lozano News¬ 
papers V- Alvarez, Civ.App., 104 S. 

W.2d 573, error dismissed—^Enter¬ 
prise Co. V. Ellis, Civ.App., 98 S. 
W.2d 452—Independent Life Ins. 
Co, V. Hogue, Civ.App., 70 S.W.2d 
629, error dismissed—Clough v. 
News Pub. Co., Civ.App., 58 S.W.2d 
1033—Texas & N, O. R. Co. v. Tol¬ 
bert, Civ.App., 46 S.W.2d 361, error 
dismissed. 

(2) In female's action for libel and 
slander, averments of complaint to 
effect that defamatory words were 
that plaintiff was "guilty of both big¬ 
amy and adultery" were not incon¬ 
sistent.—^Hand v. Hand, 41 A. 2d 270, 
23 N.J.Misc. 118. 

Allegations held insufficient 
Ala.—Marion v. Bavis, 114 -So. 357, 
217 Ala. 16, 55 A.L.R. 171. 

B.C.—Jones v. Kennedy, 121 F.2d 40, 
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73 App.B.C. 292, certiorari denied 
62 set. 130, 314 U.S. 665, 86 LEd. 
'532. 

Fla.—Le Moine v. Spicer, 1 So.2d 730 
146 Fla. 758. 

Ga.—Brownlee v. Ford, 38 S.E 2d 626, 
73 Ga.App. 861—'Crowe v. Constitu¬ 
tion Pub. Co., ll.S.E.2d 513. 63 Ga. 
App. 497—^Paschal v. Georgian Co. 
158 SE. 372, 43 Ga.App. 195. 

Ill.—Pulrath V. Wolfe, 250 IllA.pp 
130. 

Iowa.—Nelson v. Melvin, 19 N.W.2d 
685. 236 Iowa 604. 

Ky.—Floyd v. Sun-Bemocrat, 86 S. 
W.2d 122, 260 Ky. 496—Sweeney & 
Co. V. Brown, 60 fS.W.2d 381, 249 
Ky. 116. 

Mass.—^Johnson v. East Boston Sav. 

Bank, 195 N.B. 727, 290 Mass. 441. 
Minn.—Marudas v. Odegard, 10 N.W. 
2d 233, 215 Minn. 357—Gaare v. 
Melbostad, 242 N.W. 466, 186 Minn. 
96. 

Miss.—Illinois Cent. R. Co. v. Wales, 
171 So. 536, 177 MissV 875. 

Mo.—Richardson v. Empire Trust 
Co., 94 S.W.2d 966, 230 Mo.App. 
580—Atterbury v. Brink's Express 
Co., App., 90 S.W.2d 807. 

N.Y.—Rose V. Baily Mirror, 31 N.E. 
2d 1S2, 284 N.Y. 335, reargument 
denied 33 N.E.2d 548, 285 N.Y. 616 
—^Hartmann v. Winchell, 57 N.Y.S. 
2d 612, affirmed 57 N.Y.S.2d 145, 
269 App.Biv. 1029, appeal denied 
69 N.Y.S.2d 413, 270 App.Biv. 753. 
Ohio.—Lakin v. Gun, Wright p 14. 
Tex.—Murray v. BEarris, Civ.App., 112 
S.W. 2d 1091, error dismissed. 

Wis.—^Williams v. Journal Co., 247 
N.W. 435, 211 Wis. 362. 

81. S.B.—Springer v. “Swift, 239 N. 
W. 171, 59 S.B. 208, 78 AL.R. 1171. 
The complaint will not be held in¬ 
sufficient unless the words used, un¬ 
der the circumstances, are incapable 
of a defamatory meaning.—^Epstein v. 
Bun & Bradstreet, 29 N.B.2d 123, 306 
Mass. -595—Ingalls v. Hastings & 
Sons Pub. Co., 22 N.E.2d 657, 304 
Mass. 31. 

82. Ariz.—Central Arizona Light & 
Power Co. v, Akers, 46 P.2d 126, 45 
Ariz. 526. 

83. Ill.—Sanford v. Gaddis, 13 Ill. 
329. 

84. Ill.—Elam v. Badger, 23 Ill. 498. 
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an action is brought for slander, for words action- stances rendering the privilege inapplicable.^'^ 
able under special statute as being insults, tending 

to violence and breach of the peace, it has been held Setting Out Language Used 

that the declaration must allege that the action is While it has been held that the complaint must set 

hrnncrht uuder the statute.^^ particular defamatory words as published, there* 

^ is authority to the contrary. 

Privileged publications. A complaint alleging As a general rule, the complaint must set out 
matters showing that the alleged defamatory re- the particular defamatory words as published, 

marks were privileged and hence not actionable is even though they are of a shocking and scandalous 

insufficient.^® In such case plaintiff must allege nature,®® and a statement of their substance and 

facts showing a breach of privilege or 'circum- effect or meaning is generally held insufficient.® 


85. Va.—Hogan v. Wilmoth, 16 
Gratt. 80, ’57 Va. 80—Moseley v. 
Moss, 6 Gratt. 534, 47 Va. 534. 

86. Cal.—Irwin v. Murphy, 19 P.2d 
292, 129 Cal.App. 713. 

S.Y .—Speenburgh v. Schwartz, 300 
' N.T.S. 196, 165 Misc. 508. 

02 iio —^Buehrer v. Provident Mut 
Life Ins. Co. of Philadelphia, 175 
N.E, 25, 123 Ohio St. 264. 
Necessity of allegations as to malice 
and want of probable cause in case 
of privileged publications see infra 
§ 166 b. 

Absolute privilege 

Cal.—Kelly v. Daro, 118 P.2d 37. 47 
Cal.App.2d 418—Irwin v. Newby, 
283 P. 370, 102 Cal.App. 110. 

HI.—^Dean v. Kirkland, 23 N.E 2d ISO, 
301 IlIApp. 495. 

Purpose or prayer of bill 
Libel complaint based on allegedly 
libelous averments in bill, but not 
showing purpose or prayer of bill, 
was demurrable, since it did not en¬ 
able court to determine positively the 
relevancy of averments.—^Adams v. 
Alabama Lime & Stone Corporation, 
142 *So. 424, 225 Ala. 174. 

Complaint held not to show privi¬ 
leged publication 

Cal.—Bates v. Campbell, 2 P.2d 383, 
213 Cal. 438. 

Ga—^Fedderwitz v. Lamb, 25 S.E.2d 
414, 195 Ga 691. 

X.C.—Scott V. Harrison, 2 S.E.2d 1, 
215 N.C. 427. 

N.D.—Roethke v. North Dakota Tax¬ 
payers Ass'n, 10 N.W.2d 738, 72 N. 
D. 658. 

87. Cal.—Taylor v. Lewis, 22 P.2d 
569, 132 CaLApp. 381—Irwin v. 
Newby, 282 P. 810, 102 Cal.App, 
110, rehearing denied 283 P. 370, 
102 Cal.App. 110—City of Albany v. 
Meyer, 279 P. 213, 99 Cal.App. 6-51. 

S.C.—Rodgers v. Wise, 7 S.E.2d 517, 
193 S.C. 5. 

Allegation held sufficient 
Allegation that statement, slander¬ 
ous per se, was made in presence of 
divers persons, destroyed qualified 
privilege of communication.—Phelan 
V. Rheinstein, 233 N.T.S. 297, 133 
Misc. 853. 

^legations held Insufficient 

(1) General expression in libel 
complaint, by way of mere conclu¬ 


sion that allegedly libelous aver¬ 
ments in bill were irrelevant, where 
reasonable inference was that aver¬ 
ments set out were relevant, was in¬ 
sufficient against demurrer directly 
taking the point.—Adams v, Alabama 
Lime & Stone Corporation, 142 So. 
424. 225 Ala. 174. 

(2) Averment that allegedly libel¬ 
ous matter contained m complaint 
was published by defendants to per¬ 
sons other than officers and officials 
of court did not show abuse of de¬ 
fendants* absolute privilege.—^Adams 
V. Alabama Lime & Stone Corpora¬ 
tion, supra. 

(3) Allegation that court struck 
out alleged libelous matter in plead¬ 
ing as immaterial, irrelevant, and 
sham was insufficient, in absence of 
allegation that order had not been 
vacated or become final.—^Irwin v. 
Newby, 282 P. 810, 102 Cal.App. 110, 
rehearing denied 283 P. 370, 102 Cal. 
App. 110. 

88. TJ.'S.—Sweeney v. United Fea¬ 
ture Syndicate, D.C.N.T., 29 P.Supp. 
419. 

Ga.—^Abernathy v. News Pub. Co., 
165 S.E 924, 45 Ga.App. 693. 

Iowa.—^Nelson v. Melvin, 19 N.W.2d 
685. 236 Iowa 604. 

N.J.—Hand v. Hand, 41 A.2d 270, 23 
N.J.Misc. 118. 

N.T.—Munzer v. Blaisdell, 48 N.T.S. 
2d 355, 268 App.Div. 9 —^Locke v. i 
Benton & Bowles, 2 N.Y.S.2d 150, 
253 App.Div. 369—^Brown v. Para¬ 
mount Publix Corporation, 270 N. 
T.S. 544. 240 App.Div. 520—Gold¬ 
man V. Nu-Boro Park Cleaners, 50 
N.T.S.2d 596. 182 Misc. 295—CJooke 
V. Dodge, 6 N.T.S.2d 309, 168 Misc. 
561—^Locke v. Gibbons, 299 N.T.S. 
1*88, 164 Misc. 877, affirmed 2 N.T. 
S.2d 1015. 253 App.Div. 887—Cor¬ 
pus Juris cited in Durante v. Con- 
tanti. 224 N.T.S. 520, 521, 130 Misc. 
632. 

N.D.—^Ellsworth v. Martindale-Hub- 
' bell Law Directory, 268 N.W. 400, 
66 N.D. 578. 

Tenn.—Corpus Juris cited in Lackey 
V. Metropolitan Life Ins. Co., 174 
S.W.2d 575, 582, 26 Tenn.App. 564. 
Va.—^Federal Land Bank of Balti¬ 
more V. Birchfield, 3 S.E.2d 405, 
173 Va. 200. 

37 C.J, p 26 note 48. 
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Libel contained in complaint 

Complaint in action for libel, con¬ 
tained in complaint in another ac¬ 
tion, should plead such other com¬ 
plaint in full, and not mere excerpts 
therefrom—^Magnus v. New, 208 N. 
T.S. 207, 212 App.Div. 123. 

Allegations held sufficient 
Del.—^MacDonough v. A, S. Beck Shoe 
Corporation, 10 A.2d 510, 1 Terry 
318. 

HI.—Randall Dairy Co. v. Pevely 
Dairy Co., 278 Ill.App. 350. 

N.T.—Kuhn v. Veloz, 296 N.T.S. 39, 
162 Misc. 948, reversed on other 
grounds 299 N.T.S. 924, 252 App. 
Div. 515—Callahan v. Israels, 250 
N.T.S. 470, 140 Misc. 295. 

N.D.—Ellsworth v. Martindale-Hub- 
bell Law Directory. 268 N.W. 400, 
66 N.D. 578. 

37 C.J. p 26 note 48 [a]. 

The use of the words ‘‘plaintiff'* 
and “defendant” in alleging the de¬ 
famatory matter on which action for 
slander was based showed conclu¬ 
sively that pleader was not setting 
forth the exact words allegedly ut¬ 
tered by defendant as is required in 
such an action.—^Ewig v. Taub, 56 N. 
T.S.2d 122. 

89. N.T.—^Munzer v. Blaisdell, 43 N. 
T.S.2d 355, 268 App.Div. 9. 

Sealing of papers 

Plaintiff, who claimed that libelous 
words were so shocking and scandal¬ 
ous that they should not receive pub¬ 
licity, could move the court to have 
papers sealed, but was required to 
set libelous words out in complaint 
to state cause of action in libel.— 
Munzer v. Blaisdell, supra. 

90. Mo.—C?orpus Juris cited In, 
Fritschle v. Kettle River Co., 139 
S.W.2d 948, 949, 346 Mo. 196. 

N.T.—Locke v. Benton & Bowles, 2 
N.T.S.2d 150, 253 App Div. 369— 
Goldman v Nu-Boro Park Clean¬ 
ers, 50 N.Y.S.2d 596, 182 Misc. 295 
—Cooke v. Dodge, 6 N.T.S.2d 309, 
168 Misc. 561—Corpus Juris cited 
in Durante v. Contanti, 224 N.T.S. 
520, 521, 130 Misc. 632—^Ewig v, 
Taub, 56 N.T.S.2d 122. 

N.D.—Ellsworth v. Martindale-Hub- 
bell Law Directory, 268 N.W. 400, 
66 N.D. 578. 

Tenn.—Lackey v. Metropolitan Life 
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the other hand, if the court cannot take such ju¬ 
dicial notice or indulge in such presumption, it is 
necessary to plead the law of the foreign state.^^ 

(b) Particular Crimes 

Where words are sued on as imputing the commis¬ 
sion of particular crimes such as arson, embezzlement, 
larceny, or perjury and false swearing, averments of 
extrinsic facts may be necessary to render the words 
actionable if they are not defamatory per se. 

A complaint for a defamatory charge of arson 
may, with the proper inducement and colloquium, 
be sufficient, although the words alleged do not of 
themselves import a charge of arson.^^^ Where the 
defamatory words charge plaintiff with burning his 
own building, there must be set forth such cir¬ 
cumstances as would render the burning unlaw- 
ful.2i Words not actionable in themselves may be 
shown by extrinsic facts to impute embezzlement 
and, when averred with the proper inducement and 
colloquium, the complaint is good, although the 
words are not actionable per se .22 

Larceny. Language harmless on its face may be 
shown by proper averment to have been used and 
understood as charging larceny.^S Words not nec¬ 
essarily imputing larceny will not sustain a cause 
of action where there is no averment or colloquium 
to show that the words were used to denote a feloni¬ 
ous taking.24 However, words imputing larceny 
per se do not require the averment of extrinsic 
facts to render them actionable.25 Thus, where 
words actionable in themselves as charging larceny 
were spoken in a connection which did not import 
a criminal charge, the declaration is not demur¬ 
rable, unless it shows on its face that the words 
were spoken under such circumstances.^® 

Perjury a^nd false szzfearing. An imputation of 
perjury or false swearing actionable per se needs 


no inducement or averment of facts as to the ju¬ 
dicial proceeding in which it was committed,^7 
or as to the materiality of the testimony charged 
to have been falsely given.2S If the words are not 
actionable per se, the complaint or petition must 
contain an inducement and colloquium, showing 
that the offensive words had reference to plain¬ 
tiffs testimony in a judicial proceeding.29 It is 
generally sufficient to render a charge of false 
swearing actionable to aver that plaintiff was ex¬ 
amined as a witness in the trial of a cause before 
a court, and that the charge of defendant was with 
respect thereto,®® and it has been held not to be nec¬ 
essary to aver that the court had jurisdiction of the 
cause.®^ However, it also has been held that it is 
necessary to allege that the court had jurisdic- 
tion®2 and that plaintiff was sworn.®® 

(2) Affecting One in His Business or Pro¬ 
fession 

Where defamatory words are sued on as affecting 
one in his business or profession, it is necessary to al¬ 
lege that the words were published of plaintiff with re¬ 
spect to his business, profession, or employment only 
when it does not appear on the face of the charge that 
such is the case. 

Where the defamation complained of shows on its 
face that it was published of plaintiff with respect 
to his profession, business, or employment and 
contains matter injurious to him in such capacity, 
no averment that the words were so published is 
necessary.®4 If, however, such facts do not ap¬ 
pear in the charge, it is necessary to allege that 
plaintiff was engaged in such profession, business, 
or employment at the time of publication and that 
the charge was published of plaintiff with respect 
thereto.®® Where the communication is not de¬ 
famatory per se, mere averments that defendant 
intended to make certain charges against plaintiff 


19. Del.—Corpus Juris cited in 
Gordon v. News-Journal Co., 176 
A. 657, 659, 6 W.W.Harr. 396. 

37 C.J. p 29 note 85. 

29. Ill-—^Barnes v. Hamon, 71 Ill. 
609. 

N.C.—^Reeves v. Bowden, 1 S.E. 549, 
97 N.C. 29. 

21. H-I.—Canning- v. Owen, 52 A. 
1027, 24 R.I. 233. 

37 C.J. p 29 note 89. 

22. Wis.—^Karger v. Rich, 51 N.W. 
424, 81 Wis. 177. 

37 C.J. p 29 note 92. 

23. Mass.—Friedman v. Connors, 
19S N.E. 513, 292 Mass. 371. 

Minn.—Glatz v. Theim, 50 N.W. 127, 
47 Minn. 278. 

24. Ind.—^Harrison v. Manship, 22 
N.E. S7. 120 Ind. 43. 

37 C.J. p 29 note 95. 


25. N.T.—CJomelius t- Van Slyck, 21 
Wend. 70. 

37 C.J. p 29 note 96. 

26. Cal.—Chavez v. Times-Mirror 
Co., 195 P. 666, 185 Cal. 20. 

Ga.—^Little v. Barlow, 26 Ga, 423, 71 
Am.D. 219. 

27. Ala.—Hall v. Montgomery, 8 
Ala. 510. 

37 C.J. p 29 note 99. 

28. Ill.—^^Volbrecht v. Baumgarten, 
26. Ill. 291. 

37 C J. p 29 note 1. 

29. N.C.—Sluder v. Wilson, 32 N.C. 
92. 

87 C.J. p 29 note 2. 

30. Ind.—Dean v. Miller, 9-6 Ind. 440. 
37 C.J. p 30 note 3. 

31. 'S.C.—^Dalrymple v. Lofton, 27 S. 
C.L. 112. 

37 C.J. p 30 note 4. 
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32. Ind.—^Dorsett v. Adams, 50 Ind. 
129. 

37 C.J. p 30 note 5. 

33. Ind.—^Dorsett v. Adams, 60 Ind. 
129. 

Vt.—Sanderson v. Hubbard, 14 Vt 
46,2. 

34. Ill.—Harkness v. Chicago Daily 
News Co., 102 IlLApp. 162. 

37 C.J. p 30 note 8. 

35. Ill.—Wright V. F. W. Woolworth 
Co., 281 IlLApp. 495—^McDonald v. 
Chicago Daily News Pub. Co.. 252 
m.App. 61—^Eggleston v. Whitlock, 
242 Ill.App. 379. 

Mo.—Stowers v. Western Bentley 
Mercantile Co., App., 140 S.W.2d 
714. 

N.M.—Corpus Juris cited in Dillard 
V. Shattuck, 11 P.2d 543, 545, 36 
N.M. 202. 

1 37 C.J. p 30 note 9. 
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in his business or professional character are not 
sufficient; the complaint must show that the'words 
affect plaintiff in his business or profession.36 

Defamation against corporation or association. 
As a general rule, in order for words to be de¬ 
famatory as against a corporation or an associa¬ 
tion, such words must injure the corporation or as¬ 
sociation in its business or trade; and hence an al¬ 
legation to that effect is necessary.37 

Insolvency. A charge of insolvency against one 
in a business requiring credit has been held to be 
actionable without a colloquium that the words 
were used with respect to the occupation or busi¬ 
ness of plain tiff.2 S It also has been held that an 
action for slander cannot be maintained for imput¬ 
ing insolvency to plaintiff, unless it is averred in 
the declaration, in addition to stating his business, 
that the imputation was made of him concerning 
his trade or business.39 

(3) Other Particular Imputations 

The complaint must contain proper averments ren¬ 
dering the words actionable, If they are not actionable 
per se, in the case of imputations of misconduct or un¬ 
fitness for office, unchastity or immorality, or contagious 
disease. 

Words imputing misconduct or unfitness for of¬ 
fice must show on their face that they were used 
of and concerning plaintiff in his official charac¬ 
ter, or such fact must be averred in the petition.'* 0 
When the defamatory language, as pleaded, plainly 
shows that it was used of and concerning plaintiff in 
his official character, it is unnecessary that the 
complaint, should contain an express averment that 
it was so used.'*^ 


Unchastity or immorality. Where in actions for 
imputations of unchastity or immorality the words 
charged are actionable only by reason of extraneous 
facts, these facts must be averred so as to show 
that an actionable charge was imputed.^2 jf the 
charge is certain and actionable per se, no averment 
or colloquium is necessary.^S Where charges of 
unchastity and immorality are made by words hav¬ 
ing a provincial meaning, not actionable per se, the 
petition must affirmatively allege the import and 
meaning of the charge at the time and place of 
use.'*^ In order to render words imputing immor¬ 
ality or unchastity, but not of themselves imputing 
adultery, actionable as charging that offense, mar¬ 
riage at the time the crime was said to have been 
committed must be averred.^ 5 a false charge of 
present or past pregnancy or maternity, in order to 
be actionable per se, must be connected with an 
averment that plaintiff was unmarried at the time 
referred to in the charge.'*® A petition declaring 
on a charge of incest must contain averments bring¬ 
ing the case within the statutory definition of in¬ 
cest where the defamatory words do not of them¬ 
selves import that offense.'*^ 

Contagious disease. In declaring on a charge of 
leprosy, it is not necessary to allege that leprosy 
is contagious.^® 

§ 165. - Connecting Matter with Person 

Defamed 

The pleading must show on Its face that the alleged 
defamatory words were published of plaintiff. 

As a general rule, the pleading must show on its 
face that the alleged defamatory words were pub¬ 
lished of plaintiff,and a defect in this respect can- 


36. Mo.—Stowers v. Western Bent¬ 
ley Mercantile Co., App., 140 S.W. 
2d 714. 

37 C.J. p 30 note 11. 

37. N.T.—Stone v. Textile Exami¬ 
ners & Siirinkers Employers’ Ass’n, 
122 N.T.S. 460, 137 App.Div. 655. 

38. S.C.—Smith v. Bradstreet Co., 
41 S.E. 763, 63 S.C. 525. 

27 C.J. p 30 note 16. 

39. Vt.—^Redway v. Gray, 31 Vt. 
292. 

40. Mich.—^Randall v. Evening- l^ews 
Ass’n. 44 IST.W. 783, 79 Mich. 266, 
7 L,.R.A 309. 

37 C.J. p 30 note 21. 

41. Minn.—Stoll v. Houde, 25 N.W. 
63. 34 Minn. 193. 

Wyo.—^Kutcher v. Post Printing Co., 
147 P. 517, 23 Wyd. 178, rehearing 
denied 149 P. 552, 23 Wyo. 178. 

42. Ala.—^Marion v. Davis, 114 So. 
357, 217 Ala. 16, 55 A.L.R. 171. 

S.C.—Culler v. Great Atlantic &. Pa¬ 


cific Tea Co., 191 S.E. 67, 1S3 S.C.. 
352. 

37 C.J. p 30 note 24. 

43. Pa.—^Wiedman v. Kunsman, 23 
Pa.Dist. 336, 41 Pa.Co. 241. 

44. Ind.—^Emmerson v. Marvel, 55 
Ind. 265. 

37 C.J. p 31 note 26. 

45- Mo.—Christal v. Craig, SO Mo. 
367. 

37 C.J. p 31 note 30. 

46. Mass.—Young v. Cook, 10 N.E. 
719, 144 Mass. 38. 

37 C.J. p 31 note 28. 

47. Ind.—Griggs v. Vickroy, 12 Ind. 
549—Lumpkins v. Justice, 1 Ind. 
557. 

48. N.T.—Simpson v. Press Pub. 
Co., 67 N.T.S. 401, 33 Misc. 228. 

49. Cal.—Harris v. Curtis Pub. Co., 
121 P.2d 761, 49 Cal.App.2d 340— 
Noral V. Hearst Publications, 104 
P.2d 860, 40 Cal.App.2d 348. 
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N.T.—Hartmann v. Winchell, 57 N. 

T.S.2d 612, affirmed 57 N.T.S.2d 
145, 269 App.Div. 1029, appeal de¬ 
nied 59 N.T.S.2d 413, 270 App.Div. 
753. 

Ohio .—Woolt V. Scripps Pub. Co., 172 
N.E. 389, 35 Ohio App. 343. 

37 C.J. p 31 note 36. 

Understandizig by readers 
A complaint is Insufficient which 
fails to show that alleged libelous 
article was understood by its read¬ 
ers to refer to plaintiff.—-Voris v. 
Street & Smith Publications, 71 N. 
E.2d 338, 330 Ill.App. 409. 

Allegations held sufficient 

U.S.—Curtiss-Wright Corporation v- 
Mitchell, D.C.Va., 10 P.Supp. 91. 
Cal.—Semple v. Andrews, 81 P.2d 
203, 27 CaLApp.2d 228. 

N.T.—Gross v. Cantor, 200 N.B. 592. 
270 N.T. 93—^Morrison v. News 
Syndicate Co., 287 N.T.S. 451, 247 
App.Div. 397. 



§ 165 


LIBEL AND 8LANDEB 


53 C.J.S. 


not be cured by the innuendo.^O When the defam¬ 
atory words are unequivocal and point out with cer¬ 
tainty the person to whom they are intended to ap¬ 
ply, no colloquium, or averment connecting the de¬ 
famatory matter with plaintiff, is necessary such 
allegation would be mere surplusage.52 how¬ 
ever, the person intended to be defamed cannot be 
ascertained from a perusal of the defamatory words, 
the words must be substantially averred to have 
been published of and concerning plaintiff.53 When 
the communication is clear and unambiguous, ex¬ 
cept that it does not refer in express terms to plain¬ 
tiff, it is sufficient to allege in general terms that it 
was published of and concerning plaintiff,^^ but a 


plaintiff may not, by formal allegations that the 
libel concerned him, extend the meaning of words 
so as to make them applicable to himself, unless the 
language by fair interpretation, aided by innuendo, 
shows that it was in fact applicable to him.55 

Where matter averred as defamatory requires a 
resort to extrinsic facts to make it applicable to 
plaintiff, such facts ordinarily must be averred by 
way of colloquium.^® Under some statutes, how¬ 
ever, it is not necessary to state in the complaint 
any extrinsic fact for the purpose of showing the 
application to plaintiff of the defamatory matter, 
but plaintiff may state in general terms that such 
matter was published or spoken concerning him.®^ 


AnesratioaLS lield insufficient 
(1) Generally. 

U.S.— *CorpTLs Juris cited in Davis v. 
R. K. O. Radio Pictures, D.C.N.T,, 
16 P.Supp. 195, 197. 

Vt.—Gordon v. Journal Pub. Co., 69 
A. 742. SI Vt. 237. 

Wis.—^Williams v. Journal Co.. 247 
N.W, 435, 211 Wis. 362. 

<2) A complaint failed to state a 
cause of action in libel wbere, on Its 
face, it showed that alleg-ed defam¬ 
atory words applied to unidentified 
members of a class, and there was 
nothing’ to show to which members 
the words applied.—^Kirkman v. 
Westchester Newspapers, 24 N.T.S. 
2d S60, 261 App.Div. 181, affirmed 39 

X. E.2d 919, 2S7 N.T. 373. 

50, Cal.—^Noral v. Hearst Publica¬ 
tions, 104 P.2d 860. 40 Cal App.2d 
348. 

N.Y.—^Hays v. American Defense 
Soc., Inc., 169 N.E. 380, 252 N.T. 
266. 

Vt.—Gordon v. Journal Pub. Co., 69 
A. 742, 81 Vt. 237. 

Znnnendo alone is not sufficient to 
identify person referred to in al¬ 
leged libelous letters.—Stroud v. 
Harris, C.C.A.Ark., 5 P.2d 25. 

Statements in respect of a class 
If it is not apparent from a fair 
reading of allegedly defamatory 
statements used broadly in respect 
to a class that the statements con¬ 
cerned plaintiff, a cause of action 
may not be read into them by claim 
that plaintiff was the intended party 
or by extending their meaning 
through innuendo.—Watts-Wagner 
Co. V. General Motors Corp., D,C.N. 

Y. , 64 P.Supp. 506. 

51. U.S.—^Liquid Veneer Corporation 
V. Smuckler, C.C.A.Cal., 90 P.2d 
196. 

N.Y.—Brown v. New York Evening 
Journal, 255 N.Y.S. 403, 143 Misc. 
199. affirmed 257 N.Y.S. 903, 235 
App.Div. S40. 

37 C.J. p 31 note 34. 


Necessity of defamation referring to 
plaintiff see supra § 11. 
Colloquium: 

Defined generally see supra § 3. 
Necessity and sufficiency general¬ 
ly see supra 5 162. 

52. Utah.—^Burton v. Mattson, 166 
P. 979, 50 Utah 133. 

53. N.Y.—Secor v. Sunday Telegram 
Corporation, 227 N.Y.S. 610, 223 
App.Div. 68. 

Ohio.—Woolf V. Scripps Pub. Co., 
172 N.E. 389, 35 Ohio App. 343. 

37 C.J. p 31 note 38. 

Understanding of third persons as 
referring to plaintiff see infra § 
169. 

54. Cal.—^Dewing v. Blodgett, 11 P. 
2d 1105, 124 Cal.App. 100. 

N.Y.—^Hernando Plantation Co. v. 
Slovak Press, 228 N.Y.S. 194, 223 
App.Div, 286. 

37 C.J. p 31 note 39. 

Presence of plaintiff 

Complaint for slander need not al¬ 
lege plaintiff’s presence when de¬ 
famatory words were spoken nor 
third persons* understanding that 
plaintiff was meant where It is al¬ 
leged that the defamation was of 
and concerning plaintiff.—Kosonen v. 
Waara, 285 P. 668, 87 Mont. 24. 

Allegations held sufficient 

Complaint, in libel action, alleging 
that talking motion picture produc¬ 
tion falsely represented plaintiff’s 
own life, was sufficient to show ap¬ 
plication of defamatory matter to 
plaintiff.—^Brown v. Paramount Pub- 
lix Corporation, '270 N.Y.S. 544, 240 
App.Div. 520. 

55. Va.—Ewell v. Boutwell, 121 S.E. 
912, 138 Va. 402. 

]5azigtiage applicable to group 

Colloquium may not make lan¬ 
guage which was applicable to a 
large group of persons specifically 
applicable to plaintiff.—^Noral v. 
Hearst Publications, 104 P.2d 860, 40 
Cal.App.2d 348. 

Denial of truth of defamation 
A denial in the complaint of the 


I truth of the defamatory words does 
' not prevent plaintiff from alleging 
that they were published of and con¬ 
cerning plaintiff.—^Higgins v. Sam- 
isch, 183 N.Y.S. 85, 193 App.Div. 882 

56. Va.—^Ewell v. Boutwell, 121 SE 
912, 138 Va. 402. 

37 C.J. p 32 note 40. 

57. U.S.—^National Refining Co. v. 
Benzo Gas Motor Fuel Co., C.C.A. 
Mo., 20 P.2d 763. 55 A.L,.R. 406. 
certiorari denied Benzo Gas Motors 
Fuel Co. V. National Refining Co., 
48 S.Ct. 157, 275 U.S. 570. 72 L.Ed. 
431. 

Arlz.—Central Arizona Light & Pow¬ 
er Co. V. Akers, 46 P.2d 126, 45 
Ariz. 526. 

Cal.—Washer v. Bank of America 
Nat. Trust & Savings Ass’n, 136 
P.2d 297, 21 Cal.2d 822, 155 A.L.R- 
1338. 

Mo.—Merriam v. Star-Chronicle Pub. 

Co., App., 29 S.W.2d 20L 
Mont.—^Kosonen v. Waaral, 285 P. 66S.. 
87 Mont. 24. 

N.Y.—Sydney v. MacFadden News¬ 
paper Pub. Corporation, 151 N*E. 
209, 242 N.Y. 208, 44 AJl^.R, 1419 
—Morrison v. News Syndicate Co., 
287 N.Y.S. 461, 247 App.Div. 397— 
Hernando Plantation Co. v. Slovak 
Press, 228 N.Y.S. 194, 223 App.Div. 
286—^Hartmann v. Winchell, 63 N. 
Y.S.2d 225, 187 Misc. 54, affirmed 
66 N.Y.S.2d 272, 271 App.Div. 777. 
affirmed 73 N.E.2d 30, 296 N.Y. 296. 
S.C.—Smith V. Spartanburg Herald- 
Journal Co., 152 S.E. 833, 156 S.G. 
69. 

37 C.J. p 32 note 41. 

The puriKise of statute providing 
that it is sufficient to state general¬ 
ly that the libel was published or 
spoken concerning plaintiff is to 
allow the pleader to state his cause 
in general terms.—^Noral v. Hearst 
Publications, 104 P.2d 860, 40 Cal. 
App.2d 348. 

Detail Tumecessary 

Plaintiff in libel action need not 
state in detail facts which show that 
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Although it has been held that such a statute dis- 
penses with the common-law requirement of a col¬ 
loquium,^® it has also been held that the statute 
does not change the principle of substantive law 
that the libel must be connected with the person 
allegedly defamed,59 and does not bar plaintiff from 
setting forth a concise statement of the ultimate 
facts relied on by him for the purpose of showing 
the application to him of the defamatory matter.^O 
Accordingly, notwithstanding the existence of such 
a statutory provision, it has been held that, if the 
language is so ambiguous as not of itself reason¬ 
ably to point to plaintiff,or where, on the face of 
the complaint, it is clearly apparent that the defam¬ 
atory words do not'relate to, and have no connec¬ 
tion with, plaintiff,extrinsic facts must be al¬ 
leged to make the defamation applicable to plain¬ 
tiff. Merely alleging the application of the pub¬ 
lication to plaintiff will not save the complaint from 
successful attack, when such allegation is rendered 
nugatory by other affirmative allegations showing 
that the publication could not possibly have re¬ 
ferred to him.®® 

§ 166. - Malice and Want of Probable 

Cause 

a. In general 

b. Privileged publications 


a. In General 

Generally, it should appear from the complaint that 
the defamation was published maliciously or without 
legal excuse. 

It has generally been held that it should appear 
from the complaint or petition that the defama¬ 
tion was published maliciously or without legal 
excuse.®^ However, on the theory that the implied 
malice necessary to establish the right of action 
arises by inference of law and is presumed to exist 
by reason of the publication, as discussed supra 
§ 76, it has been held that malice need not be al¬ 
leged in the complaint,®® at least in the case of a 
false and unprivileged publication which is libelous 
per se.®® So, also, it has been held that, if the stat¬ 
ute defines the tort without specifying malice as an 
element thereof, malice need not be specifically al- 
leged.®7 

Where the existence of malice must appear from 
the complaint, it may be inferred from other mat¬ 
ters pleaded,®® although it has been held that a spe¬ 
cific averment is preferable.®® An allegation that 
the words contained in the publication are false,*^® 
wrongful,or are a libel,^® or the use of equiva¬ 
lent words in the complaint,*^® has been held to im¬ 
ply malice on the part of defendant and to be a 
sufficient allegation thereof. Ordinarily, it is un¬ 
necessary that there be a specific allegation that 
there was actual malice or malice in fact with re- 


he was person designated in alleged 

libelous article.—^Hays v. American 

Defense Soc., 169 N.E. 380, 252 N.Y. 

266. 

58. S.C.—Bell V. Clinton Oil Mill, 
124 S.E. 7, 129 S.C. 242. 

59. Cal.—^Noral v. Hearst Publica¬ 
tions, 104 P.2d 860, 40 Cal.App.2d 
348. 

60. N.Y.—Callahan v. Israels, 250 
N.Y.S. 470, 140 Misc. 296. 

61. Wis.—^Downer v- Tubbs, 139 N. 
W. 820, 152 Wis. 177. 

62. N.Y.—^Hays v. American De¬ 

fense Soc., 169 N.E. 380, 252 N.Y. 
266. 

37 C.J. p 32 note 43. 

63. Ga.—^Minday v. Constitution 

Pub. Co., 182 S.E. 53, 52 Ga.App. 
51. 

37 G.J. p 32 note 44. 

64. Ala.—Harrison v. Burger, 103 

So. 842, 212 Ala, 670. 

Del.—J. C. Pitman & Sons v. Pit¬ 
man, Ch., 47 A.2d 721. 

Ill.—Claim Adjusters Ass^n v. Hine’s 
Legal Directory, 17 N.E.2d 992, 

297 IlLApp. 4X3. 

—Corpus (Turis cited in Weinstein 
V. Rhorer, 42 S.W.2d 892, 893, 240 
Ky. 679. 


Mass.—Comerford v. Meier, 19 N.E, 
2d 711, 302 Mass. 398. 

37 C.J. p 32 note 48. 

Where a writing* is actionable per 
g.uod, an allegation respecting malice 
is essential.—Martin v. Marhley, 11 
So.2d 593, 202 La. 291. 

False news dispatch 

Declarations of libel predicated on 
publication of false news dispatch 
of which publisher is not author 
must show wantonness, recklessness, 
or carelessness, or be counted on eis 
libel per quod,—^Layne v. Tribune 
Co., 146 So. 234, lOS Pla. 177, 86 
A,L.R, 466. 

Allegations held sufficient 

Petition alleging “false, malicious 
and defamatory*" utterance, imputing 
crime to plaintiff, excluded possibil¬ 
ity that words were uttered jokingly, 
and stated slander action.—^Eling v. 
Page, 164 S.E. 106, 45 Ga,App. 195. 

65. Ind.—Cadle v. McIntosh, 99 N.E. 

779, 51 Ind.App, 365. 

Tenn.—Stair v. Journal & Tribune 
Co., 189 S.W. 864, 136 Tenn. 404, 

S6. Cal.—^Locke v. Mitchell, 61 P.2d 
92^, 7 Cal.2d 699—Jackson v. Un¬ 
derwriters* Report, 69 P.2d 878, 21 
Cal.App.2d 591. 

Wash.—Hollenbeck v. Post-Intelli¬ 
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gencer Co., 297 P. 793, 162 Wash. 
14. 

67. Okl.—Smith v. Gillis, 151 P. 869, 
51 Okl. 134. 

68. La.—Cotonio v. Guglielmo, 146 
So. 11, 176 La. 421, 

N.J.—Hand v. Hand, 41 A.2d 270, 23 
N.LMisc. 118. 

37 C.J. p 32 note 49. 

Wrongful intent 

Where words themselves do not 
charge actionable slander, action will 
lie, if facts are pleaded which, cou¬ 
pled with words alleged, show intent 
to charge actionable offense.—Gallo¬ 
way V. Cox. 172 S.E. 761, 172 S.C. 
101 . 

69. N.J.—Hand v. Hand. 41 A.2d 270, 
23 N.J.Misc. 118. 

70. Del.—J. C. Pitman & Sons v. 
Pitman, Ch., 47 A.2d 721—Gordon 

V. News-Journal Co, 176 A, 657, 6 

W. W.Harr. 396. 

37 C.J. p 32 note 50. 

71- Del.—J. C. Pitman & Sons v. 
Pitman, Ch., 47 A.2d 721—Gordon 

V. News-Journal Co., 176 A. 657, 6 

W. W.Harr. 396. 

72. N.Y.—Hunt v. Bennett. 19 N.Y. 
173. 

73. Del.—^J. C. Pitman & Sons v. 
Pitman, Ch., 47 A.2d 721. 
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spect to the alleged comintinication,^^ but such an 
allegation has been held essential where punitive 
damages are sought for the publication of words not 
libelous per se,'^5 jt has been held not to be nec¬ 
essary to aver a want of probable cause*^® or to lay 

a scienter.'^^ 

b. Privileged Publications 

If the complaint discloses facts constituting a quali¬ 
fied privilege. It ts necessary and sufficient to the state¬ 
ment of a cause of action that express malice be averred, 
but such an averment may be insufficient to sustain the 
complaint if the defamatory statements were absolutely 
privileged. 

If the averments of a complaint disclose facts 
constituting a qualified privilege, express malice 
must be averred, and, in the absence of such an 
allegation, a complaint showing that defendant was 
acting in good faith and in the performance of a 
private duty is not sufficient to state a cause of ac- 
tion.'^9 On the other hand, a complaint is suffi¬ 
cient if it contains averments as to malice render¬ 
ing the publication actionable notwithstanding the 


53 C.J.S. 

existence of a conditional or qualified privilege,so 
although, if it appears that the defamatory state¬ 
ments were absolutely privileged, no cause of ac¬ 
tion is stated, as discussed supra § 164 a, regard¬ 
less of any allegations as to malice or want of prob¬ 
able cause.S^ 

Where malice must be pleaded to render a priv¬ 
ileged communication actionable, it has been held 
that a mere averment that the words were mali¬ 
cious is not sufficient,S2 and that an allegation of 
malice will not avail the pleader if the character of 
the publication is inconsistent with such allega¬ 
tion. Other decisions, however, hold that it is 
sufficient to aver generally that the publication was 
made maliciously,without setting forth in the 
complaint the facts and circumstances which show 
the existence of malice.^5 Thus, an allegation to the 
effect that the publication was false®® and libelous®^ 
has been held sufficient. An allegation that the words 
published were false is a sufficient allegation of 
malice, even though defendant subsequently pleads 
a privileged occasion.®® It has also been held that. 


74. U-S.—^Liquid Veneer Corporation 
V. Smuckler, C.C.A.Cal., 90 F,2d 
196. 

Utah.—Malonf v. Metropolitan Life 
Ins. Co., 283 P. 1065, 75 UtaJh 175. 

75. Cal.—Jackson v. Underwriters* 
Report, 69 P.2d 87«, 21 Cal.App.2d 
591. 

76. Ala.—^Ivey v. Pioneer Savings & 
Loan Co., 21 So. 531, 113 Ala. 349. 

X.J.—^Andrew v. Deshler, 43 K.J.Law 
16. 

77. N.J.—^Andrew v. Beshler, 43 N. 
J.Law 16. 

37 C.J. p 32 note 53. 

78. Cal.—Locke v. Mitchell, 61 P.2d 
922, 7 Cal.2d 599—Glenn v. Gibson, 
App., 171 P.2d 118—Jackson v. 
Underwriters* Report 69 P.2d 878, 
21 Cal.App.2d 591—Taylor v. Lew¬ 
is, 22 P.2d 569, 132 Cal.App. 381. 

Ga.—Cochran v. Sears, Roebuck & 
Co., 34 S.E.2d 296, 72 Ga.App. 458. 
37 C.J. p 33 note 54. 

Complaint held to show qualified 
privilege 

Cal.—Glenn v. Gibson, App., 171 P. 
2d 118. 

Allegations held sufficient 

(1) Generally. 

Cal.—Layne v. Karby, 284 R 441, 208 
Cal. 694—Gunsul v. Ray, 45 P.2d 
248, 6 Cal.App.2d 528—Morcom v. 
San Francisco Shopping News Co., 
40 P-2d 940, 4 CaLApp.2d 284. 

Colo.—Walker v. Hunter, 283 P. 48, 
86 Colo. 483. 

Kan.—Baker v. Hal deman-Julius, 88 
P.2d 1065, 149 Kan. 560. 

(2) Allegations that defamatory 
statement was made to injure, dis¬ 
grace, and defame plaintiff and inter¬ 


fere with his ability to obtain em¬ 
ployment and that statement was 
false and publisher knew it to be 
false when made and did not have 
probable or any cause for believing 
it to be true was sufficient to charge 
"‘malice** in fact.—V’^asher v. Bank 
of America Nat. Trust & Savings 
Ass*n, 136 P.2d 297, 21 Cal.2d 822, 
155 A.L.R. 1338. 

79. Ga.—Cochran v. Sears, Roebuck 
& Co., 34 S.E.2d 296, 72 Ga.App. 
458. 

80. Cal.—Gunsul v. Ray, 45 P.2d 
248, 6 Cal.App.2d 528. 

Ga.—^Lamb v. Pedderwitz, 22 S.E 2d 
657, 68 Ga.App. 233, affirmed Fed- 
derwitz v. Lamb, 25 S.E.2d 414, 195 
Ga. 691. 

Kan.—Baker v, Haldeman-Julius, 88 
P.2dl065, 149 Kan. 560. 

N.T.—Roberts v. Pratt, 21 N.T.S.2d 
545, 174 Misc, 585, appeal denied 24 
N.T.S.2d 137, and 25 N.Y.S.2d 1019, 
appeal denied 27 N.T.S.2d 449, case 
two, appeal dismissed 27 N.T.S.2d 
449, case one, appeal denied 35 N.E. 
2d 510, 285 N.Y, 848, appeals dis¬ 
missed 35 N.E.2d 92.2, 286 N.Y. 568, 
certiorari denied 62 S.Ct. 112, 314 
U.S. 613, 86 L.Ed. 493. 

Allegatioxis held proper 
Ga.—Crowe v. Constitution Pub. Co., 
11 SE.2d 513, 63 Ga.App. 497. 

81. N.Y.—Salomon v. Mahoney, 66 
N.Y.S.2d 598, 271 App.Div. 478. 

Wash.—McClure v. Stretch, 147 P.2d 
935, 20 Wash.2d 460. 

82. Cal.—Locke v, Mitchell, 61 P.2d 
922, 7 Cal.2d 599—Glenn v. Gibson, 
App., 171 P.2d 118—Jackson v. 
Underwriters* Penort, 69 P.2d 878, 
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.21 Cal App.2d 591—Taylor v. Lew¬ 
is. 22 P.2d 569, 132 Cal.App. 381. 
Ind.—^Henry v. Moberly, 33 N.E, 981, 
6 Ind.App. 490. 

Necessity of aUeging had faith 
County clerk’s petition for alleged 
libel in auditor's report to commis¬ 
sioners' court respecting county offi¬ 
cials, which was entitled to qualified 
privilege, alleging that statements 
were maliciously and willfully made 
was demurrable as failing to allege 
that statements were made in bad 
faith, or without probable cause for 
believing them to be true.—^Hollis v. 
McCammon, Morns & Pickens, Tex. 
Civ.App., 86 S.W.2d 652, error dis¬ 
missed. 

83. Cal.—Morcom v. San Francisco 
Shopping News Co., 40 P,2d 940, 4 
Cal.App.2d 284. 

84. Bel.—Gordon v. News-Journal 
Co., 176 A. 657, 6 W.W.Harr. 396. 

Mo.—Conrad v. Allis-Chalmers Mfg. 
Co., 73 S.W.2d 438, 228 Mo.App. 
817. 

S.D.—Sherin v. Eastwood, 207 N.W. 
105, 49 S.B. 293. 

Utah.—Malouf v. Metropolitan Life 
Ins. Co., 283 P. 1065, 75 Utah 175. 
37 C.J. p 33 note 56. 

85. N.Y,—^Viele v. Gray, 10 Abb.Pr. 
1. 18 How.Pr. 550. 

86. Tex.—^Perry Bros. Variety 
Stores V. Layton, Civ.App., 7 S.W. 
2d 190, certified question answered 
25 S.W.2d 310, 119 Tex:. 130, con¬ 
formed to, Civ.App., 3.2 S.W.2d 863. 

87. Utah.—Burton v. Mattson, 166 
P. 979, 50 Utah 133. 

88. Cal.—^Harris v. Zanone, 28 P. 
845, 93. Cal. 59. 
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although the statement of the circumstances in the 
declaration indicates that the communication was 
privileged, an averment that the publication was 
false and malicious without an averment of knowl¬ 
edge on the part of defendant of the falsity of the 
charge or of want of probable cause is sufiicient.S5 
The complaint is not insufficient by failure to al¬ 
lege that the publication was unprivileged where 
it is alleged that it was malicious.^O 

Judicial proceedings. Where the action is based 
on defamatory matter published in due course of a 
judicial proceeding, the complaint will be held in¬ 
sufficient if it does not contain allegations of mal¬ 
ice or want of probable cause negativing the priv¬ 
ilege ordinarily attaching to statements made in 
such a proceeding.9i Accordingly, if the relevancy 
of the matter and its pertinency to the subject of 
inquiry are necessary in order to confer the priv¬ 
ilege, its irrelevancy and impertinency must be al¬ 
leged, and the facts showing the irrelevancy al¬ 
leged should be set up in the declaration.93 Where 
the complaint is based on defendant's statements as 
judge in a proceeding, sufficient facts must be al¬ 
leged to indicate that the defamatory remarks were 


made outside the due course of defendant's official 
acts or that the proceeding before the defendant 
was closed at the time the alleged statements were 
made.94 Where it appears that the publication was 
not in the exercise of defendant's judicial func¬ 
tion, the complaint will be sustained as against the 
claim that the matters published were absolutely 

privileged.95 

§ 167. -Falsity 

It Is generally necessary to allege the falsity of the 
words complained of, and the allegation of falsity of 
the charge must be as broad as the charge Itself. 

As a general rule it is necessary to allege that the 
words complained of are false,^® and the allega¬ 
tion of falsity of the charge must be as broad as 
the charge itself.^^ Although the better practice 
is to allege specifically the falsity of the defama¬ 
tory matter,S8 under the rule that there need be no 
direct allegation of a fact wffiich otherwise suffi¬ 
ciently appears, or of a fact which is necessarily 
implied from other averments, it may not be nec¬ 
essary directly to allege the falsity of the words 
published.®^ Thus an allegation that the words 


89. N.J.—^Andrew v. Deshler, 43 K. 
J.Law 16. 

N.T.—Purdy v. Carpenter, 6 How.Pr. 
361, 

90. S.D.—^Howe V. Thompson, 150 N. 
W. 301, 35 S.D. 1. 

91. Alaska.—Smith v. Banister, 9 
Alaska 632. 

Ill.—Dean v. Kirkland, 23 N.E.2d 180, 
301 IlLApp. 495. 

92. Ill.—Dean v. Kirkland, supra. 

37 C.J. p 33 note 63. 

93. Ill,—Dean v. Kirkland, supra— 
Schwender v. Smith, 152 IlLApp. 
436. 

94i N.T.—O’Connell v. Hallinan, 64 
N.T.S.2d 198, 186 Misc. 997. 

95. N.Y.—Murray v. Brancato, 48 
N.E.2d 257, 290 N.T, 52, 146 A.L. 
R. 906. 

96. Ala.—^Harrison v. Burger, 103 
So. 842, 212 Ala. 670. 

Alaska.—Smith v. Banister, 9 Alaska 
632. 

CaL—^Andrews v. Young, 69 P.2d 891, 
21 Cal.App.2d 533. 

Del.—Snavely v. Booth, 176 A. 649, 
6 W.W.Harr. 378. 

Ga.—^Duncan v. Credit Service Ex¬ 
change, 193 S.E. 591, 56 Ga.App. 
551. 

Kan.—Harper v. Huston, 243 P. 305, 
120 Kan. 194. 

Mass.—Comerford v. Meier, 19 N.E. 

2d 711, 302 Mass. 398. 

Mo.—Ffitschle v. Kettle River Co., 
139 S.W.2d 948, 346 Mo. 196. 


Tex.—^Murray v. Harris, Civ.App., 
112 S.W.2d 1091, error dismissed. 
37 C.J. p 33 note 65. 

Injury to reputation 

Allegation that by reason of al¬ 
legedly libelous publication plaintiff 
was injured in her reputation and 
good name merely reaffirmed what is 
presumed as to plaintiff’s reputation 
and good name, and such allegation, 
being mere surplusage, could not 
take the place of an allegation as to 
falsity of the publication essential 
to statement of cause of action for 
libel.—Glenn v, Gibson, Cal.App., 171 
P.2d 118. 

97. Cal.—^Mortensen v. Los Angeles 
Examiner, 296 P. 927, 112 Cal.App. 
194. 

Falsity of charge against another 
Allegation that portion of alleged¬ 
ly libelous newspaper publication 
relating to plaintiff’s son who was 
not a party to action for libel and 
on whose behalf plaintiff was not 
suing, was false, was insufficient to 
allege a libel upon plaintiff.—Glenn 
V. Gibson, CaLApp., 171 P.2d 118. 

Allegation held sufficient 
Cal.—^Wilson v. Stockholders Pub. 
Co., 52 P.2d 913, 4 Cal.2d 724. 

Allegation held insufficient 
Ga.—^Duncan v. Credit Service Ex¬ 
change, 193 S.E. 591, 56 Ga.App. 
551. 

Ill.—Old Dearborn Distributing Co. 
V. Seagram Distillers Corporation, 
5 N.E„2d 610, 2S8 IlLApp. 79. 
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98. N.J.—Hand v. Hand, 41 A.2d 
270. 23 N.J.Misc. 118. 

Portion of article 

In libel action, defendant is enti¬ 
tled to know what portions of the 
article complained of plaintiff will 
contend upon the trial are false. 

U.S.—Sweeney v. United Feature 
Syndicate, D.C.N.Y., 29 F.Supp. 419. 
La.—Martin v. Markley, 11 So.2d 593, 
202 La. 291. 

99. Wis.—Judevine v. Benzies-Mon- 
tanye Fuel & Warehouse Co., 269 
N.W. 295, 222 Wis. 512, 106 A.L.R. 
1443. 

37 C.J. p 33 note 67. 

Allegations h^d sufficient 

(1) Generally.—^Burnham v. Horn- 
aday, 223 N.Y.S. 750, 130 Misc. 307, 
modified on other grounds 228 N. 
Y.S. 246, 223 App.Div. 218—37 C.J. 
p 33 note 67 [a]. 

(2) Truth of alleged libelous state¬ 
ments in body of article was not 
admitted by allegations of petition 
as to falsity of headline accurately 
epitomizing the body of the article, 
and therefore allegation of falsity 
extended to body.—Brinkley v. Fish- 
bein, 8 P.2d 318, 134 Kan. 833. 
Allegations held insufficient 

(1) Generally. 

Del.—Snavely v. Booth, 176 A. 649, 6 
W.W.Harr. 378. 

Ga.—^Duncan v. Credit Service Ex¬ 
change, 193 S.E. 591, 56 Ga.App. 
551. 

(2) A reference in last paragraph 
of declaration to mental anguish suf- 
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contained in the publication are a libel has been 
held to be a sufScient allegation of falsity.^ Also, to 
say that the publication is false is equivalent to 
saying that the matter contained in it is false.^ In¬ 
deed^ some cases appear to hold the failure to al¬ 
lege the falsity of the words published to be im¬ 
material where the words are actionable per se.^ 
It has been indicated that, where the publication 
charges an indictable offense, the presumption of 
innocence is prima facie evidence of falsity, and an 
allegation of falsity is unnecessary.-* Where the 
complaint itself discloses the truth of the alleged 
defamatory statements, it is insufficient to state a 
cause of action.^ 

Knowledge of falsity. It has been held that de¬ 
fendant’s knowledge of the falsity of the words 
published must be alleged where the communica¬ 
tion would otherwise have been privileged;® but it 
has also been held that the petition need not al¬ 
lege that defendant knew the ‘ defamatory state¬ 
ments to be false where it is alleged that the state¬ 
ments were made without probable cause and with 
maliceJ 

§ 168. -Plaintiff’s Good Character 

Plaintiff need not allege his good character. 


53 C.J.S. 

Since the good reputation of plaintiff is presumed 
as discussed infra § 210, plaintiff need not allege 
it in his complaint or petition.® An allegation of 
plaintiff’s good character is not detrimental to de¬ 
fendant.^ 

§ 169. -Publication 

a. In general 

b. Understanding of words 

c. By whom 

d. Time and place 

a. In (reneral 

It Is generally necessary, In the absence of con¬ 
trary statute, to allege the publication of the alleged 
defamatory matter, but no technical form of averment 
is required. 

As a general rule, unless otherwise provided by 
statute, it is necessary that the declaration or com¬ 
plaint should show the publication of the alleged 
defamatory matter,^® and in so doing it will not be 
sufficient to aver a publication by way of recital.^1 
No technical form of averment as to publication is 
necessary.i2 Generally speaking, it is sufficient if 
the complaint shows that the defamatory matter 
was communicated to others than plaintiff or de¬ 
fendant by or through the agency of defendant,^^ 


fered because of alleged false state¬ 
ments did not suffice as an averment 
that statements referred to in a pre¬ 
ceding paragraph of the declaration 
were false.—Comerford v. Meier, 19 
N.E.2d 711, 302 Mass. S3S. 

1. N.Y.—Hunt V. Bennett, 19 KT.T. 
173, followed in Gutfces v. New 
York Produce Exch., 93 N.Y.S. 254, 
46 Misc. 1S3. 

2. U.S.—Spreckles v. Kleinschmidt, 
Cal., 196 P. 375, 116 C.C.A. 89. 

Cal.—Gallagher v. Chavalas, 119 P.2d 
408, 48 Cal.App.2d 52. 

3. N.Y.—Rodger v. American Ken¬ 
nel Club, 226 N.Y.S. 461. 131 IMisc. 
312. 

37 C.J. p 33 note 70. 

Surplusage 

In action based on article libelous 
per se, plaintiffs’ allegations that the 
article was false and untrue in whole 
or in part were to be regarded as 
“surplusage,” and, therefore, excep¬ 
tion of vagueness was properly over¬ 
ruled.—Martin v. Markley, 11 So.2d 
693, 202 La. 291. 

4. Or.—Thomas v. Bowen, 45 P. 768, 
29 Or. 258. 

5. La.—Pool V. Gaudin, 24 So. 2d 
3S3, 209 La 218. 

Mich.—Sanders v. Evening News 
Ass’n, 21 N.W.2d 152, 313 Mich. 
334. 

Wis.—^Williams v. Journal Co., 247 
N.W. 435, 211 Wis. 362. 


Truth 2 LOt admitted 
Petition was not demurrable on 
ground that averments showed that 
alleged defamatory statements were 
true, where petition also specifically 
alleged that the alleged defamatory 
article •was false.—-Baker v. Halde- 
man-Julius. 88 P.2d 1065, 149 Kan. 
560. 

6. La.—^Dickinson v. Hathaway, 48 
So. 136, L22 La. 644, 21 L.R.A..N.S., 
33. 

7. La.—Brian v. Harper, 80 So. 885, 
144 La. 585—Simms v. Clark, App., 
194 So. 123. 

37 C.J. p 33 note 65 [a] (1). 

8. Philippine.—^Uy Tioco v. Yang 
Shu Wen. 32 Philippine 624. 

9. N.Y.—^Morgan v. Bennett, 67 N. 
Y.S. 1088, 40 App.Div. 619. 

10. Ga.—^James v. Brandon, 7 6.E 2d 
305, 61 Ga.App. 719, followed in 
James v. Carter, 7 S.E.2d 307, 61 
Ga.App, 721, James v. Gardner, 7 
S.E.2d 307, 6l Ga,App. 722, James 
V. Haas, 7 S.E.2d 307, 61 Ga.App. 
722, James v. Quillian, 7 S.E.2d 
307, 61 Ga.App. 722, and James v. 
Watkins, 7 S.E.2d 308, 61 GaJ^pp. 
722—McCravy v. Schneer’s, 171 S. 
E. 391, 47 Ga.App. 703. 

N.Y.—^Loewinthan v. Beth David 
Hospital, 9 N.Y.S-2d 367. 

S.C.—Riley v. Askin & Marine Co., 
132 S.E. 584. 134 S.C, 198, 46 A. 
L.It. So8. 


Tex.—^Tsesmelis v. Sinton State 
Bank, Com.App., 63 S.W.2d 461, 85 

A. L.R. 319. 

37 C.J. p 33 note 76. 

Opportunity to read writing 
Allegation that others had oppor¬ 
tunity to read libelous writing is nof 
equivalent to allegation that it was 
read by them.—McKeel v, Latham, 
162 S.E. 747, 202 N.C. 318. 

Allegations held sufficient 
U.S.—Albi V. Street & Smith Pub¬ 
lications, C.C.A.Wash., 140 P.2d 310 
—^Liquid Veneer Corporation v. 
Smuckler, C.C.A.Cal., 90 F.2d 196 
Mass.—Friedman v. Connors, 198 N. 

B. 513. 292 Mass. 371—Riceman v. 
Union Indemnity Co., 179 N.E, 629, 
278 Mass. 149. 

37 C.J. p 33 note 76 [b]. 

11« Va.—^Donaghe v. Rankin, 4 

Munf. 261, 18 Va. 261. 

37 C.J. p 33 note 77. 

12. N.D.—^McCurdy v. Hughes, 237 
N.W. 748, 61 N.D. 235. 

13. Ala,—^Penry v.' Dozier, 49 So 
909, 161 Ala. 292. 

N.D.—^McCurdy v, Hughes, 237 N.W. 
748, 61 N.D. 235. 

Exhibition of letter by plaintiff 
Allegation that plaintiff, an inex¬ 
perienced youth, believed he was 
threatened with prosecution for 
criminal offense and consulted oth¬ 
ers and exhibited alleged libelous 
communication to them, and Uiat 
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and it is not necessary that the particular circum¬ 
stances of the publication should be alleged.^^ 

Libel As a general rule, the complaint in a 
libel action need not employ a technical form of 
words in charging publication of the libel, and it is 
sufficient if the words used may reasonably be con¬ 
strued as charging a publication.15 An allegation 
that defendant published the defamatory matter or 
caused it to be published is sufficient to show that 
it was communicated to others and that defendant 
was responsible therefor.^® Ordinarily plaintiff 
cannot be required to aver under what particular 
circumstances the alleged libel was published,or 
to state in detail the manner of publication but 
it has also been held that the manner and form of 
the publication must be alleged.19 An averment 
that the matter was published in a newspaper has 
been held a sufficient allegation of publication,2® 
and it has been held not necessary to allege that it 
was actually read by anyone.21 
Slander, Unless otherwise provided by statute,22 
ordinarily, it is necessary to allege that the slander¬ 
ous words were published in the presence and hear¬ 
ing of some third person,23 although it has also been 


held that it need not be specifically alleged that the 
third person heard the defamatory words,24 It has 
generally been held sufficient to allege that the 
words were spoken or uttered by defendant in the 
presence of some third person or persons, and the 
names of such person or persons need not be giv- 
en.25 Thus it has been held that an averment that 
defendant “published’’ the defamatory matter is 
good, as the word “published” imports that the 
words were spoken in the presence of some third 
person.26 it has been held, on the other hand, that 
an allegation which alleges that the slanderous 
words were spoken to people generally is not suf¬ 
ficient,2 7 and that, where it is practicable to allege 
the names of persons to whom the slanderous words 
were spoken, this should be done.28 

b. Understanding of Words 

Ordinarily, where the words complained of are am¬ 
biguous in meaning, or are in a foreign language, there 
must be averments that third persons understood the 
language and its defamatory Import. 

Since, in order to constitute a publication, it is 
necessary that some third person understood the 
defamatory matter, as discussed supra § 82, where 


defendant knew that plaintiff by rea¬ 
son of his youth would divulge con¬ 
tents of letter to others, sufficiently 
charged that defendants were re¬ 
sponsible for publication of libelous 
letter.—^Davis v. Askin's Retail 
Stores, 191 S.E. 33, 211 N.C. 651. 
Allegations held insufficient 
Tex.—Tsesmelis v. Sinton State 
Bank, Civ.App., 35 S.W.2d 451, af¬ 
firmed, Com.App., 53 S.W.2d 461, 85 
A.L.R. 319. 

Allegations construed 
X.T.—Schinzel v. Vuyk, 213 N.T.S. 
135, 126 Misc. 202. 

14. Ala.—^Penry v. Dozier, 49 So. 
909, 161 Ala. 292. 

15. Mo.—^Becker v. Brinkop, 78 S.W. 
2d 538, 230 Mo.App. 871. 

—McCurdy v. Hughes, 237 N.W. 
748, 61 N.D. 235. 

16- X.T.—Tonelli v. Osman, 64 N.T. 
S.2d 793. 

X.D.—McCurdy v. Hughes, 237 N.W. 

748, 61 N.D. 235. 

37 C.J. p 34 note 81. 

Allegations held sufficient 
Mass.—^Friedman v. Connors, 198 N. 
E. 513. 292 Mass. 371. 

—Johnston v. MacPadden News¬ 
papers Corporation, 263 N.Y.S. 561, 
238 App.Div. 68, reargument denied 
263 N.T.S. 976, 239 App.Div. 816. 

37 C.J. p 34 note 81 [a]. 

Post card 

-Allegation that defendant publish¬ 
ed libel by mailing open post card 
to plaintiff was insufficient to state 


cause of action against demurrer.— 
McKeel v. Latham, 162 S.E. 747, 202 
NC. 318. 

17. N.D.—McCurdy v. Hughes, 237 
N.W. 748, 61 N.D. 235. 

37 C.J. p 34 note 82. 

18- Ala.—Bridwell v. Brotherhood 
of Railroad Trainmen, 150 So. 338, 
227 Ala, 443. 

19- Ala.—^Weir v. Brotherhood of 
Railroad Trainmen, 129 So. 267, 
221 Ala. 494. 

Tenn.—Freeman v, Dayton Scale Co., 
19 S,W.2d .255, 159 Tenn. 413. 
DictatioxL to stenographer 

Party libeled, relying for publica¬ 
tion on dictation of letter to ste¬ 
nographer, should allege such fact 
in declaration.—^Freeman v. Dayton 
Scale Co., supra. 

20. N.T.—Huut V. Bennett, 4 E.D. 
Smith 647, affirmed 19 N.Y. 173. 

21. La.—Brian v. Harper, SO So. 885, 
144 La. 585. 

22. ' Ind.—^Hutts v. Hutts, 61 Ind. 
581, 

37 C.J. p 34 note 85. 

23. Ky. —^Weinstein v. Rhorer, 42 S. 
W.2d 892, 240 Ky. 679. 

S.C.—^Boling V. Clinton Cotton Mills, 
161 S.E. 195, 163 S.a 13. 

37 C.J. p 34 note 86. 

Allegations held sufficient 

(1) Generally.—^Boling v. Clinton 
Cotton Mills, supra. 

(2) Allegation that defendant 
‘"publicly stated” slanderous matter 
was held to import an uttering In 
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presence and hearing of others.— 
Kavanagh v. Thomas, 218 N.Y.S. 489, 
218 App.Div. 780. 

<3) Complaint setting out actiona¬ 
ble words in second person, alleged 
to have been spoken in conversation 
with third persons, was not fatally 
inconsistent, as plaintiff might have 
been standing or passing near.—^Rob¬ 
inson V. Prockter. 127 A, 433, 124 
Me. 235. 

24. Kan.—^Batten v. Cox, 233 P. 1040. 
118 Kan. 78. 

25. Del.—MacDonough v. A, S. Beck 
Shoe Corporation, 10 A.2d 510, 1 
Terry 318. 

37 C.J. p 34 note 87. 

26. Ala.—^Penry v. Dozier, 49 So. 
909, 161 Ala. 292. 

37 C.J. p 34 note 88. 

27. Tex.—^Vacicek v. Trojack, Civ. 
App., 226 S.W. 505. 

28. Kan.—Stidham v. State Bank of 
Esbon, 268 P. 106, 426 Kan. 336, 
opinion amplified 270 P. 594, 126 
Kan. 600. 

Tex.—^Boeckle v. Masse, CivA.pp., 6 
S.W.2d 195. 

*I*he purpose of requiring plalntlfi! 
in action for slander to set forth in 
complaint names of persons to whom 
defamatory words were spoken is 
not to require plaintiff to disclose to 
his adversary names of witnesses 
relied on to prove to whom words 
were spoken, but to limit issues to 
particular persons named in com¬ 
plaint.—Tucker v. Pure Oil Co. cf 
Carolinas, 3 S.E.2d 547, 191 S.C, 60. 
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the words are capable of conveying the defamatory 
meaning claimed for them, and also equally capa¬ 
ble of conveying some other and innocent mean¬ 
ing, there must be averments that third persons 
understood the language as conveying the alleged 
defamatory meaning.29 It has been broadly held, 
however, that, where it is alleged that the lan¬ 
guage was used in the presence of a third person. 
It is not necessary to allege that such person un¬ 
derstood it,^^ and that, if the charge is unambigu¬ 
ous, an averment as to understanding of the words 
spoken is unnecessary.^^ If the publication in no 
way refers to plaintiff, it is necessary to aver that it 
was imderstood by some third person to refer to 

plaintiff.32 

Foreign language. As a general rule where de¬ 
famatory words are published in a foreign lan¬ 
guage, the complaint should contain an averment 
that the hearers or persons addressed understood 
them,S3 in their defamatory sense.34 However, un¬ 
der the rule that there need not be direct allega¬ 
tions of a fact which otherwise sufficiently appears, 
or of a fact which is necessarily implied from other 
averments, such allegation may be unessential or 
imnecessary.35 Where the defamatory words, al¬ 
though published in a foreign language, are in the 
vernacular of the place of publication and unam¬ 
biguous, an allegation that they were understood by 


the persons who heard them is unnecessary.®^ 
Also, in some jurisdictions, by force of statute, 
such allegation is dispensed with,®7 and it is not nec¬ 
essary to allege the names of the persons in whose 
presence the publication was made.®® 

c. By Whom 

The complaint or petition must allege that the pub¬ 
lication was made by defendant or that defendant was 
responsible for, or connected with, the publication. 

There must be an allegation in the pleading that 
the publication was made by defendant,39 or that 
defendant was responsible for, or connected with, 
the publication but an allegation that defend¬ 
ant published '‘or’' caused to be published the libel 
concerning plaintiff has been held defective be¬ 
cause of the disjunctive form of allegation used.4i 
A complaint for slander which does not allege that 
the slanderous words were spoken, uttered, or pub¬ 
lished by defendant is bad on demurrer,^2 and the 
failure to make such allegation may not be sup¬ 
plied by colloquium or innuendo.^® in an action 
for slander brought against several defendants 
jointly for slanders uttered in pursuance of a com¬ 
mon agreement, it is not necessary specifically to 
allege a conspiracy among defendants who uttered 
the slanderA complaint alleging that defend¬ 
ants composed and published a libelous article, and 
that it was written by one defendant as agent of 


29. Iowa.—^Kluender v. Semann, 212 
N.W. 326, 203 Iowa 68. 

Miss.—^Morehead v. U. S. Fidelity & 
Guaranty Co., 192 So. 300, 187 

Miss. 55. 

X.C.— Corpus Juris cLUOted in Wright 
V. Commercial Credit Co., 192 S.E. 
844, 845, 212 N.C. S7. 

X.D.—Ellsworth v. Martindale-Hub- 
bell Law Directory, 268 N.W. 400, 
66 N.D. 578. 

Tex. —Corpus Juris g.uoted In Mont¬ 
gomery Ward & Co. v. Peaster, Civ. 
App., 178 S.W.2d 302, 306. 

37 C.J. p 34 note 91. 

30. Kan.—Batten v. Cox, 232 P. 
1040, 118 Kan. 78. 

31. N.Y.—Dudley v. Nowill, 42 N.T. 
S. 681, 11 App.Div. 203. 

32. U.S.—^Northrop v. Tibbies, DL, 
215 P. 99. 131 C.C.A. 407. 

37 C.J. p 34 note 93. 

33. Wis.—Simonsen v. Herold Co., 
21 N.W. 799, 61 Wis. 626. 

37 C.J. p 34 note 94. 

Setting out matter in foreign lan¬ 
guage see supra § 164, 

34 ;. Wis,—Simonsen v. Herold Co., 
supra. 

35. N.T.—^Peters v. Morning Journal 
Ass’n, 77 N.T.S. 597, 74 App.Div. 
305. 


Wis —Simonsen v. Herold Co., 21 N. 
W. 799, 61 Wis. 626. 

36. Cal.—^Rhodes v. Naglee, 6 P. 863, 
66 Cal. 677. 

Ohio.—Bechtell v. Shatler, Wright 
107. 

37. Mo.—^Atwinger v. Pellner, 46 
Mo. 276—Johnson v. Bush, 171 S. 
W. 636, 186 Mo.App. 107. 

38. Mo.—^Johnson v. Bush, supra. 

39. Ga,—^Parian v. Manget, 174 S. 
E. 712, 179 Ga. 17. 

37 C.J. P 35 note 3. 

Allegations held sufficient 

(1) Where libelous matter is al¬ 
legedly contained in affidavit by one 
defendant only, allegations to effect 
that defendants caused libelous mat¬ 
ter to be published sufficiently alleg¬ 
es publication by all defendants.— 
McCurdy v. Hughes, 237 N.W. 748, 
61 N.D. 235. 

(2) Complaint for libel naming 
corporation operating newspaper, the 
editor, and owners and publisher as 
defendants, and charging all defend¬ 
ants with publishing and causing 
to be published each of the publica¬ 
tions complained of, was sufficient 
allegation as to the responsibility 
of the named defendants.—Life 
Printing & Pub. Co. v. Field, 58 N.E. 
2d 307, 324 Ill.App. 254. 
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(3) Allegations that president of 
union sigrned one writing and pub¬ 
lished the other sufficiently stated 
his participation in alleged unlawful 
acts to authorize maintenance of ac¬ 
tion against him individually under 
statute providing against liability 
of members of union for unlawful 
acts in labor dispute except upon 
proof of participation in or ratifica¬ 
tion of su^h acts.—^Lubliner v. Rein- 
lib, 50 N.T.S.2d 786, 184 Misc. 472. 
DDetter 

Petition for libel based on alleged¬ 
ly libelous letters addressed to plain¬ 
tiff stated no cause of action, where 
not showing that defendant ever 
caused or allowed letters to be read 
by any other person.—^McFarlan v. 
Manget. 174 S.E. 712, 179 Ga. 17. 

40. Wis.—^Bussewitz v. Wisconsin 
Teachers^Ass’n, 205 N.W. 808, 188 
Wis. 121, 42 A.L.R. 873. 

41. Me.—Macurda v. Lewiston Jour¬ 
nal Co., 72 A. 490, 104 Me. 554. 

42. Ind.—Watts v. Morgan, 50 Ind. 
318. 

Wis.—^Roberts v. Lovell, 38 Wis. 211. 

43. Ind.—^Watts v. Morgan, 50 Ind. 
SIS. 

Wis.—^Roberts v. Lovell, 38 Wis. 211. 

44. N.T.—^Di Blasi v. Artale, 11T 
I N.Y.3. 238, 133 App.Div. 153, 
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another, is not objectionable as not alleging that the 
one defendant, as agent and manager of the other, 
was authorized to compose and publish the arti¬ 
cle.^ ^ 

d. Time and Place 

Unless otherwise provided by statute, the time and 
place of publication should be alleged. 

Unless otherwise provided by statute, the tipie^® 
and place^7 of publication should be alleged, and 
it has been held that any indefiniteness in these re¬ 
spects will render the petition insufficient.^8 it has 
been held, however, that the complaint will not be 
dismissed for insufficiency in respect of allega¬ 
tions of time and place where it is not pointed out 
wherein the time or place is material as to the ap¬ 
plication of any defense.'*^ 

§ 170. - Damages 

a. In general 

b. Where words actionable per se 

c. Where words not actionable per se 

d. Particular elements of damage 

e. Punitive or exemplary damages 


a. In General 

Generally, plalntifTs pleading must contain an ap¬ 
propriate averment of damages and a prayer for the 
recovery thereof. 

As a general rule, the declaration or complaint in 
a suit for libel or slander must contain an appropri¬ 
ate averment of damages resulting from the de¬ 
famatory remarks and a pra^-er for the recovery of 
such damages.®^ Where no special damages by 
reason of the publication are alleged, the exist¬ 
ence of the cause of action depends on whether 
or not the words are actionable per se,®^ since 
only where words are so actionable is an alle¬ 
gation of general damages sufficient to permit 
maintenance of the action, as discussed infra sub¬ 
divisions b and c of this section. The necessity 
of alleging special damages does not inhere in 
the form of the action, but in the nature of the 
alleged defamatory words.52 Where special dam¬ 
ages are alleged, a cause of action is stated 
whether the defamatory words are actionable per 
se or per quod.®3 The defamatory remarks must 
be shown to be the direct and proximate cause of 
the damage for which recovery is sought,and 


45. Utah.—Malouf v. Metropolitan 
Life Ins. Oo., 283 P. 1065, 75 Utah 
175. 

46. Ala.—Weir v. Brotherhood of 
Railroad Trainmen, L29 So. 267, 
221 Ala. 494. 

Pa.—^Banks v. Jackson, 45 Pa.Dist. 

& Co. 643, 62 Dauph.Co. 403. 

Tex.—^Boeckle v. Masse, Civ.App., 5 
S.W.2d 195. I 

37 C.J. p 35 notes 8, 9. 

Bill of particulars as to time or 
place see infra § 184. 

Variance as to time see infra § 194. 

Alle^tions held insufficient 
Complaint alleging- that on or 
about the 16th or 17th day of Oc¬ 
tober defendant maliciously spoke 
defamatory words concerning: plain¬ 
tiff was defective in that it did not 
disclose whether pleader intended to 
allege that defamatory statements 
were made on the 16th or on the 17th 
or that some were made on one day 
and some on the other, or that they 
were made on the 16 th and repeated 
on the 17th.—^Bwig: v. Taub, 56 N. 
Y.S.2d 122. 

47. Ala.—Weir v. Brotherhood of 
Railroad Trainmen, 129 So. 267, 221 
Ala. 494. 

Mont—Tucker v. Wallace, 3 P.2d 
404, 90 Mont. 359. 

Pa.—^Banks v. Jackson, 45 Pa.DIst. & 
Co. 643, 52 I>auph.Co. 403. 

Tex.—Boeckle v. Masse, Civ.App., 5 
S.W.2d 195. 

37 C.J- p 35 note 10. 

Variance as to place see infra S 194. 


Certain city 

A declaration in an action for slan¬ 
der alleging: that the words were | 
spoken in a certain city, hut not set¬ 
ting forth the place where alleged 
slanderous words were spoken was 
not demurrable on ground of indef¬ 
initeness, since it is not necessary to 
state exactly where alleged slander¬ 
ous words were spoken.—^MacDon- 
ough V. A. S. Beck Shoe Corporation, 
10 A.2d 510, 1 Terry, Del., 318. 

48. Ala.—Weir v. Brotherhood of 
Railroad Trainmen, 129 So. 267, 221 
Ala. 494. 

Tex.—Boeckle v. Masse, Civ.App., 5 

S. W.2d 195. 

37 C.J. p 35 note 11. 

49. U.S.—^Bleecker v. Drury, D.C.N. 

T. , 3 F.R.D. 325. 

50. Tex.—^Dannelley v. Bard, Civ. 
App., 62 S.W.2d 301, error refused. 

Evidence of damages admissible: 
Generally see infra § 263 et seq. 
Under pleadings see infra §§ 191, 
192. 

51. U.S.— Berg v. Printers’ Ink Pub. 
Co., D.C.N.X., 54 F.Supp. 795, af¬ 
firmed, C.C.A., 141 F.2d 1022. 

D.O.—^Meyerson v. Hurlbut, 98 F.2d 
232, 68 App.D.C. 360, 108 A,L.R. 
313, certiorari denied Hurlhut v. 
Meyerson, 59 S.Ct. 69, 305 U.S. 610, 
83 L.Ed. 388. 

Xll,—^Zurawski v. Dziennik Zjednoc- 
zenia Pub. Corporation, 2 N.E.2d 
956, 286 IlhApp. 106—Wright v. F. 
W. Woolworth Co., 281 Ill.App. 495 
Ky. —^Towles v. Travelers Ins. Co.. 
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137 S.W.2d 1110, 283 Ry. 147— 
Holt V. Ashby, 1'50 S.W. 810, ISO 
Ky. 612. 

Mont.—Tucker v. Wallace, 3 P.2d 
404, 90 Mont 359—Burr v. Winnett 
Times Pub. Co., 258 P. 242, SO 
Mont 70. 

N.T.—^Zbyszko v. New York Ameri¬ 
can, 239 N.Y.'S. 411, 228 App.Div. 
277—Kammerer v. Sachs, 227 N.Y. 
S. 641, 131 Misc. 640. 

N.C.—Ringgold v. Land, 193 S.E. 
267, 212 N.C. 369. 

Okl.—^Hargrove v. Oklahoma Press 
Pub. Co., 265 P. 635, 130 Okl. 76— 
Wiley V. Oklahoma Press Pub, Co., 
233 P. 224, 106 Okl. 52. 40 A.L.R. 
573—Thomas v. McShan, 225 P. 
713, 99 Okl. 88. 

Or.—Corpus Juris cited in Peck v. 
Coos Bay Times Pub. Co., 259 P. 
307, 31-0, 122 Or. 408. 

Wash.—Ryan v. Hearst Publications, 
100 P.2d 24, 3 Wash.2d 128—Gra¬ 
ham V. Star Pub. Co., 233 P. 625, 
133 Wash. 387. 

Wis.—^Judevine v. Benzies-Montanye 
Fuel & Warehouse Co., 269 N.W, 
295, 222 Wis. 512, 106 A,L.R. 1443— 
Wood V. Plackey, 232 N.W. 564, 202 
Wis. 2^47. 

Actionable words per se or per quod 
see supra § 8. 

52. U.S.—^Weitershausen v. Croatian 
Printing & Publishing Co., C.C.N. 
Y., 151 F. 947. 

53- Cal.—Bartlett v. Federal Outfit¬ 
ting Co., 24 P.2d 877, 133 Cal.App. 
747. 

54. U.S.—^Erick Bowman Remedy 
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it must appear from the complaint that the damag¬ 
es sought to be recovered were sustained by plain- 
tijff and not by another.^S 

The extent of damages recoverable is immaterial 
as respects the sufficiency of the complaint, and, 
if plaintiff is entitled to recover any damages un¬ 
der the allegations, the complaint must be held 
good.56 A general statement of damage made at 
the conclusion of a declaration applies to each of 
the several counts thereof.57 Accordingly, where 
more than one cause of action is stated in the com¬ 
plaint, a general allegation that plaintiff has suf¬ 
fered damage is sufficient, and it is unnecessary sep¬ 
arately to plead general damages in each cause of 
action.58 It has been held that the sums sued for in 
the various counts of the declaration are not cumu- 
lative.^9 An allegation of actual damages is equiv¬ 
alent to an allegation of general damages where no 
special damage is alleged.®® 


Damages resulting from defamation of another. 
Where an action on the case is brought by one 
person to recover damages resulting from a libel 
or slander published concerning another person, 
plaintiff must allege special damage actually accru¬ 
ing to him from the defamation of the other per- 
son,®i and this is the rule even where the words 
are defamatory per se and would have been action¬ 
able. by the person defamed without averment of 
special damage.®^ 

b. Where Words Actionable Per Se 

!f the words sued on are actionable per se, It is 
not necessary that special damages should be alleged, 
and a general allegation that plaintiff has suffered dam¬ 
age Is sufficient. 

If the words declared on are actionable per se, 
the law presumes general damages, as discussed in¬ 
fra § 262, and it is not necessary that special dam¬ 
ages should be alleged®^ in order to entitle plaintiff 


Co, V. Jensen Salsbery Labora¬ 
tories, 0-C.A.Minn,, 17 F.2d 256, 62 
A.L.R. 1187. 

Complaint held sufficient 

Ga.—Gershon & Green v. Mendel, 141 

S. L3. 328, 37 Ga.App. 650. 

55. U.S.—Curtiss - Wright Corpora¬ 
tion V. Mitchell, I>.C.Va., 10 P;Supp. 
91. 

Complaint h^d snfficient 

U.S.—Curtiss-Wright Corporation v. 
Mitchell, supra. 

55. Mont.—^Magelo v. Roundup Coal 
Mining Co., 96 P.2d 932, 109 Mont. 
293. 

57 . Ill—Marion v. Courier Pub. Co., 
125 IILApp. 349. 

58. N.T.—Gordon v. Hyman, 221 N. 

T. S. 429, 129 Misc. 351. 

59. Tenn.—Butler v. Stites, 7 Tenn. 
App. 482. 

60. Kan.—^Batten v. Cox, 233 P, 1040, 
118 Kan. 78. 

61. Tenn.—Benton v. Knoxville 

News-Sentinel Co., 130 S.W.2d 106, 
174 Tenn. 661. 

Znjiiry to reputation 

An allegation as to defamation of 
plaintiff’s deceased daughter, with¬ 
out any averments as to injury to 
reputation of plaintiff, did not state 
a cause of action entitling plaintiff 
to damages for libel, as the statute 
defining libel in part as defamation 
tending to blacken the memory of 
the dead was not intended as a com¬ 
plete definition in itself, but is con¬ 
trolled by the common-law rule that 
recovery may be had for defamation 
of the dead only upon proof of in¬ 
jury to the reputation of one by or 
for whom the action is brought.— 
Renfro Drug Co. v. Lawson, Tex.Civ. 
App., 144 S.W-2d 417. 


Allegatioiis held insufficient 
A wife’s complaint alleging that 
false and defamatory statements 
made concerning her deceased hus¬ 
band had caused her great mental 
anguish, loss of prestige among her 
religious associates and friends, and 
had held her up to ridicule, ignominy, 
and contempt of her social and re¬ 
ligious associates, was demurrable 
for failure to plead special damages. 
—^Benton v. Knoxville News-Sentinel 
Co., 130 S.W.2d 106, 174 Tenn. 661. 

62. Tenn.—^Benton v. Knoxville 
News-Sentinel Co., supra. 

63. U.S.—Dupont Engineering Co. v. 
Nashville Banner Pub. Co., D.C. 
Tenn., 13 F.2d 186. 

Ariz.—Ilitzky v. Goodman, 112 P.2d 
860, 57 Ariz. 216—Central Arizona 
Light & Power Co. v. Akers, 46 P. 
2d 126, 45 Ariz. 526. 

Ark.—^Rachels v. Deener, 33 S.W.2d 
39, 1’82 Ark. 931. 

Cal.—Washer v. Bank of America 
Nat. Trust & Savings Ass’n, 136 
P.2d 297, 21 Cal.2d 822, 155 A.L. 

R. 1338—^Bates v. Campbell, 2 P. 
2d 383, 213 Cal. 438—^Lrayne v. Kir¬ 
by, 284 P. 441, 208 Cal. 694—^Harris 

V. Curtis Pub. Co., 121 P.2d 761, 49 
Cal.App.2d 340—Rosenberg v. J. C. 
Penney Co., 86 P.2d 696, 30 Cal. 
App.2d 609. 

Colo.—Biggerstaff v. Zimmerman, 114 
P.2d 1098, 108 Colo. 194. 

Del.—^MacDonough v. A. S. Beck Shoe 
Corporation, 10 A.2d 510, 1 Terry 
318—Snavely v. Booth, 176 A. 649, 
6 W.W.Harr. 378. 

D.C.—Thackrey v. Patterson, 157 P. 
2d 614. 

Fla.—Sharp v. Bussey, 187 So. 779, 
137 Fla. 96, 121 A.L.R. 1148. 

Ga.—Warner Bros. Pictures v. Stan¬ 
ley, 192 S.E. 300, 56 Ga.App. 85— 
George v* Georgia Power Co., 159 
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S. E. 756, 43 Ga.App. 59$—Gershon 
& Green v. Mendel, 141 S.E. 328, 37 
Ga.App. 650. 

Ill.—^Bradley v. Bakke, 29 N.B.2d 300, 
306 IILApp. '569—^Interstate Optical 
Co. V. Illinois ’State Soc. of Op¬ 
tometrists, 244 Ill.App. 158. 

Ind.—Wayne Works v. Hicks Body 
Co., 65 N.E.2d 382, 115 Ind.App. 10. 
Iowa.—^Kluender v. Semann, 212 N. 

W. 326, 203 Iowa 68. 

Kan.—Thompson v. Osawatomie Pub. 

Co., 156 P.2d 506, 159 Kan. 562. 
Me.—Briola v. J. P. Bass Pub. Co, 
25 A.2d 489, 138 Me. 344. 

Mass.—Ingalls v. Hastings & Sons 
Pub. Co., 22 N.B.2d 667, 304 Mass, 
51. 

Mich.—^Bowerman v. Detroit Free 
Press, 272 N.W. 876, 279 Mich. 480 
Minn.—^Larson v. R. B. Wrigley Co., 
235 N.W. 393, 183 Minn. 28. 

Miss.—Conroy v. Breland, 189 So. 

814, 185 Miss, T87. 

Mo.—Conrad v, Allis^halmers Mfg. 
Co.. 73 S.W.2cl 438, 228 MoA.pp. 
•817. 

N.T.—^Balabanoff v. Hearst Consol. 
Publications, 62 N.E.2d 599, 294 N. 

T. 351—Ben-Oliel y. Press Pub. Co.. 
167 N.E. 432, 251 N.T. 250—Neaton 
V. Lewis Apparel Stores, 48 N.T.S. 
2d 492. 267 App.Div. 723, appeal 
granted 60 N.T.S.2d 463, 268 APP* 
Div. 834—^Zbyszko v. New York 
American, 239 N.Y.S. 411, 228 App, 
Div. 277—Hoeppner v. Dunkirk 
Printing Co., 237 N.T.S. 123, 227 
App.Div. 130, affirmed in part and 
reversed in part on other grounds 
172 N.E. 139, 264 N.Y. 95, 72 A.L. 

R. 913—Lander v. Wald. 219 N.Y. 

S. 57, 218 App.Div. 514, affirmed 157 
N.E. 370, 246 N.T. 6‘90—Wells v. 
Belstrat Hotel Corporation, 208 N. 
Y.S. 625, 212 App.Div. 366—Harry 
Lee Pub. Co. v. Riverhead News, 40 
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to general damages;®^ a general allegation that 
plaintiff has suffered damage by reason of the pub¬ 
lication is sufficient.®^ Unless otherwise provided 
by statute, special damage other than that presumed 
by law must be specifically alleged.®® Thus, al¬ 
though the imputation is actionable per se, where 
the damages sought to be recovered are not such 
as the law can infer from the nature of the defa¬ 
mation but depend on the peculiar circumstances of 
the particular case, such damages must be specifi¬ 
cally alleged.®^ A defective allegation of special 
damages does not preclude recovery of general dam¬ 
ages for words actionable per se.®® 


Corporations or associations. A corporation or 
association may maintain an action for defamation 
precisely as an individual without alleging special 
damages where the publication is actionable per 
se.®® 

c. Where Words Not Actionable Per Se 

If the words sued on are not actionable per se, 
special damage resulting from the publication mast be 
particularly averred. 

When words in themselves not actionable become 
so by reason of some special damage occasioned by 
them, such special damage must be particularly 
averred in the declaration,*^® even though express 


N.T.S.Sd 899, ISO Misc. 211—Ken¬ 
nedy V. Breen, 36 N.Y.S.2d 526, 17>8 
Misc. 775—^Levy v. Gelber, 25 N, 
T.S.2d 148, 175 Misc. 7-46—^Myers 
V. Afro-American Pub. Oo., 5 N.T. 
S.2d 223, 168 Misc. 429, affirmed 7 
N.Y.S.2d 662, 255 App.Div. 838— 
Callahan v. Israels, 250 N.Y.S. 470, 
140 Misc. 295—^Phelan v. Rhein- 
stein, 233 N.Y.S. 297, 133 Misc. *853 
—Mildenberg-er v. jlemming, 229 
N.Y.S. 293, 131 Misc. 919—Kam- 
merer v. Sachs. 227 N.Y.S. 641, 131 
Misc. 640—Gordon v. Hyman, 221 
N.Y.S. 429, 129 Misc. 351—Edwards 
X-Bay Co. v. Ritter Dental Mfg. 
Co., 210 N.Y.S. 299, 124 Misc. 898— 
McAuliffe V. Local Union No. 3, 
International Brotherhood of Elec¬ 
trical Workers, 29 N.Y.S.2d 963. 

N.C.—Scott V. Harrison, 2 S.E.2d 1, 
215 N.C. 427—^Plake v. Greensboro 
News Co., 195 S.B. 55, 212 N.C.; 
780—Davis v. Askin’s Retail 
Stores, 191 S.B. S3, 211 N.C. 551. 

Ohio.—Schoedler v. Motometer 
Gauge & Equipment Corporation, 
15 N.E.2d 958, 134 Ohio St. 78. 

Or.—^Peck v. Coos Bay Times Pub. 
Co., 259 P. 307, 122 Or. 408. 

Pa.—clones v. Wilkes-Barre Inde¬ 
pendent Co., Com.Pl., 37 Lu 2 .Leg. 
Reg. 225—Summit Hotel Co. v. Na¬ 
tional Broadcasting Co., 87 Pittsh. 
Leg.J. 49, reversed on other 
grounds 8 A.2d 302, 336 Pa. 182, 
124 AL.R. 968. 

S.C.—Bell V. Bank of Abbeville, 3-8 
S.E.2d 641, 208 S.C. 490—Stokes v. 
Great Atlantic & Pacific Tea Co., 
23 S.E.2d 823, 202 S.C. 24. 

Tenn.—Cox v. Seaton, 12 Tenn.App. 
23. 

Vt.—Ejinsley v. Herald & Globe 
Ass’n, 34 A.2d 99, 113 Vt. 272, 148 
A,L.R. 1164, followed in 34 A2d 
105, 113 Vt. 283. 

Wyo.—Samuelson v. Tribune Pub. 
Co., 296 P. 220, 42 Wyo. 419. 

37 C.J. p 85 note 19. 

64. Ga.—Gershon & Green v, Men¬ 
del, 141 S.E. 328, 37 Ga.App. 650— 
Stein V. Lazarus, 128 S.E. 696, 33 
Ga.App. 791. 

37 C.J. p 35 note W-p 36 note 21. 

65, Ga.—Gershon & Green t. Men¬ 


del, 141 -S.E. 328, 37 Ga,App. 650— 
Stein V. Lazarus, 128 S.E. 696, 33 
Ga.App. 791. 

Mont.—Manley v. Harer, 235 P. 757, 
73 Mont. 253. 

N.Y.—Gordon v. Hyman, 221 N.Y.S. 

429, 129 Misc. 351. 

37 C.J. p 36 note 21. 

Blemenfs of general damage need 
not be averred where words are li¬ 
belous per se.—Sweeney & Co. v. 
Brown, 60 S.W.2d 381, 249 Ky. 116 
—Shields V. Booles, 38 S.W.2d 677, 
238 Ky. 673. 

66. Del.—^MacDonough y. A. S. Beck 
Shoe Corporation, 10 A.2d 516, 1 
Terry 318. 

N.Y.—Poerster v. Bidder, 57 N.Y.S.2d 

668 . 

Or.—^Mannix v. Portland Telegram, 
300 P. 350, 136 Or. 474. 

Va.—James v. Haymes, 168 S.E. 333, 
160 Va. 253. 

37 C.J. p 36 note 24. 

Loss of cn^omexs or ffirnds 
Where plaintiff alleges by way of 
special damage loss of customers or 
friends, the names of such customers 
or friends must be stated, but the 
rule is relaxed when the individuals 
may be supposed to be unknown to 
plaintiff or where they are numer¬ 
ous.—Walter v. Bender, 35 A2d 435, 
22 N.J.Misc. 44. 

Allegation held Insufficient 

(1) Generally. 

Del.—^MacDonough v. A S. Beck Shoe 
Corporation, 10 A.2d 510, 1 Terry 
318. 

Ga.—Ivins v. Louisville & N. R. Co., 
141 S.E. 423, 37 Ga.App. 684. 

(2) Claim for special damages for 
attorney's fees, stenographer's hire, 
and traveling expenses, incurred by 
reason of defendant's libel, was de¬ 
murrable as unsupported by specific 
facts showing why expenses were in¬ 
curred and necessity therefor,—Ivins 
V. Louisville & N. R. Co., supra. 

67. Ga.—Ivins v. Louisville & N. R. 
Co., 141 S.E. 423, 37 Ga.App. 684. 

Or.—^Mannix v. Portland Telegram, 
297 P. 350, 136 Or. 474, rehearing 
denied 300 P. 350. 136 Or. 474. 

37 O.J. p 36 note 25. 
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68. N.D.—^Roethke v. North Dakota 
Taxpayers Ass'n, 10 N.W.2d 738, 
72 N.D. 658. 

69. U.S.—-^tna Life Ins. Co. ▼. Mu¬ 
tual Ben. Health & Accident Ass'n, 
C.C.A-Neb., 82 F.2d 115. 

N.Y.— H a r ry Lee Pub. Co. v. River- 
head News, 40 N.Y.S.2d 899, ISO 
Misc. 211—National Variety Art¬ 
ists V. Mosconi, 9 N.T.S.2d 498, 169 
Misc. 982. 

Tex.—^De Mankowski v. Ship Channel 
Development Co., Civ.App., 300 6. 
W. 118. 

37 C.J. p 38 note 34. 

Corporations and associations as en¬ 
titled to sue see supra §S 146, 147. 
XnBuxance association 
Mutual health and accident insur¬ 
ance association which realized prof¬ 
its from its operations, and which 
had property and had accumulated 
surplus, could maintain libel action 
for publication injuring its credit 
and reputation without allegring spe¬ 
cial damage.—^.ffitna Life Ins. <Jo. v. 
Mutual Ben. Health & Accident 
Ass'n. C.C.ANeb., 82 P.2d 115. 

Trade union 

A complaint brought by president 
of trade union individually and as 
president of the union, in an action 
for lihel, so far as It alleged injury 
to business and credit of union by 
reason of publication of defamatory 
words, stated a good cause of action 
in favor of the union.—Kirkman v. 
Westchester Newspapers, 24 N.T.S.2d 
860, 261 App.Div. 181, affirmed 39 N. 
E.2d 919, 287 N.Y. 373. 

70. U.S.—National Refining Oo. v. 
Benzo Gas Motor Fuel Co., C.C.A. 
Mo., 20 P.2d 763, 55 A.L.R, 406, cer¬ 
tiorari denied Benzo Gas Motor 
Fuel Co. V. National Refining Co., 
43 S.Ct. 157, 275 U.S. 570, 72 L. 
Ed. 431—Corpus Juris cited in 
Erick Bowman Remedy Co. v. Jen¬ 
sen Salsbery Laboratories, C.C,A. 
Minn., 17 P.2d 255, 259. 52 AJIaR. 
1187—Dupont Engineering Co. v. 
Nashville Banner Pub. Co.. D.C. 
Tenn., 13 F.2d 136—^Harris v. 
Twentieth Century Pox Film Cor¬ 
poration, D.b.N.Y., 43 P.Supp. 119 
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malice is alleged and proved and a complaint 
which is based on such words and which alleges 
only general damages is insufficient to state a cause 
of actionJ^ It is necessary that the declaration 


should set forth precisely in what way the special 
damage resulted from the publication of the 
words,73 and it is not sufficient to allege generally 


—Chambers v. National Battery 
Co., D.C.Mo., 34 F.Supp. -834. 

Ala.—Harrison v. Burg-er, 103 So. 842, 
212 Ala. 670. 

-•vrk.—Rachels v. Deener, 33 S.W.2d 
39, 1S2 Ark. 931. 

Cal.—^Washer v. Bank of America 
Nat. Trust & Saving’s Ass’n, 136 
P.2d 297, 21 Cal.2d 822, 155 A.Ii. 

R. 1338—Peabody v. Barham, 126 
P.2d 668, 52 Cal.App.2d 581—Har¬ 
ris V. Curtis Pub. Co., 121 P.2d 761, 
49 Cal.App.2d 340. 

Colo.—Knapp v. Post Printing & 
Publishlngr Co., 144 P.2d 981, 111 
Colo. 492. 

Bel.—Corbett v. American Newspa¬ 
pers, 5 A.2d 245, 1 Terry 10. 

D C-—Holtz V. National Furniture 
Co., 57 F.2d 446, 61 ApP-D.C. 80. 
Fla—Sharp v. Bussey, 187 So. 779, 

137 Fla 96. 121 A.L.R. 1148. 

Ga—Mell v. Edge, 22 S.E.2d 738, 68 
GaApp. 314—^Ajouelo v. Auto-Soler 
Co., 6 S.B.2d 415, 61 GaApp, 216— 
Mathewson v. Ruben, 191 S.E. 49‘9, 
55 GaApp. 837. 

Ill.—Corpus Jnris cited in Parker v. 
Kirkland. 18 N.E.2d 709, 718, 298 
Ill.App. 340—Wnght v. F. W. 
Woolworth Co., 281 IlLApp. 495— 
McDonald v. Chicago Daily News 
Pub. Co., 252 I11.APP. 61. 

Kan,— Corptis Juris cited in Thomp¬ 
son V. Osawatomie Puh. Co., 156 
P.2d 506, 50-8, 159 Kan. 562. 

Ky.—Shields v. Booles, 38 S,W.2d 
677, 238 Ky. 673—Abbott v. Vinson, 
20 S.W.2d 995, 230 Ky. 786. 

Md.—Cobum v. Moore, 148 A. 546, 
158 Md. 358. 

Mass.—Morrill v. Crawford, 179 N. 

E. 609, 278 Mass. 250. 

Mont.—Griffin v. Opinion Pub, Co., 

138 P.2d 580, 114 Mont. 502—^Tuck¬ 
er V, Wallace, 3 P.2d 404, 90 Mont. 
359—^Porak v. Sweitzer's, Inc., 287 
P. 633, 87 Mont. 331—Rowan v. 
Gazette Printing Co., 239 P. 1035, 
74 Mont. 326. 

Neb.—^Nelson v. Rosenberg, 280 N.W. 
229, 135 Neb. 34—Dalton v. Wood¬ 
ward, 280 N.W. 215, 184 Neb, 915— 
Hudson V. Schmid, 272 N.W. 406, 
132 Neb. 5*83. 

N.M.—Dillard v. Shattuck, 11 P,2d 
543, 36 N.M. 202. 

N.T.—Birkmier v. Uneeda Jamaica 
20 N.T.S.2d 177, 259 App.Div. 924, 
reargument denied 21 N.Y.S.2d 389, 
259 App Div. 102r8—^Murden v. 
Westchester County Publishers, 
300 N.T.S. 616. 252 App.Div. 890, 
appeal denied 14 N.E.2d 215, 278 
N.T. 740—^Kuhn v. Veloz, 299 N.T. 

S. 924, 252 App.Div. 515—^Zator v. 
Nowy Swiat Pub. Co., 276 N.T.S. 
172, 243 App.Div. 583—Gardner v. 
Home Life Publications, 260 N.T. 


S. 872, 237 A-pp.Div. 200—Samson 
United Corporation v. Dover Mfg. 
Co., 251 N.T.S. 466, 233 App.Div. 
155—Weiner v. Leviton, 244 N.T.S. 
176, 230 App.Div. 312—Harry Lee 
Pub. Co. V. Riverhead News, 40 N. 

T. S.2d 899, 180 Misc. 211—Ross v. 

MacFadden Publications, 22 N.T.S. 
2d 519, 174 Misc. 1019—Garriga v. 
Richfield, 20 N.T.S.2d 544, 174 Misc. 
315—^National Variety Artists v. 
Mosconi, 9 N.T.S.2d 498, 169 Misc. 
982—Sweet v. Ken, Inc., 7 N.T.S.2d 
737, 169 Misc. 407, affirmed 12 N. 
T.S.2d 240, 256 App.Div. 1063— 

Locke v. Gibbons, 299 N.T.S. 188, 
164 Misc. S77, affirmed 2 N.Y.S.2d 
1015, 253 App.Div. 887—Middleton 
V. News Syndicate Co., 295 N.T.S. 
120, 162 Misc. 516—^McNulty v. 

Press Pub. Co., 241 N.T.S. 29, 136 
Misc. 833—^Eisenberg- v. Reasen- 
berg. 231 N.T.S. 49. 133 Misc. 190 
—Rodger v. American Kennel Club, 
226 N.T.Sf 451, 131 Misc. 312— 
Trachtenberg Bros. v. Henrietta 
Stein, Inc., 64 N.T.S.2d 565—^Brown 
V. Central Sav. Bank, 64 N.T.S 2d 
551—'Legion Against Vivisection v. 
Grey, 63 NY.S.2d 920—McAuliffe v. 
Local Union No. 3, International 
Brotherhood of Electrical Workers, 
29 N,T.S.2d 963. 

N.C.—^Penner v. Elliott, 33 S.E 2d 
124, 225 N.C. 33—Scott v. Harrison, 
2 S E.2d 1, 215 N.C. 427—Ringgold 
V. Land, 193 S.E. 267, 212 N.C. 369 
—^Deese v. Collins, 133 S.E. 92, 191 
N.C. 749. 

N.D.—^Ellsworth v. Martindale-Hub- 
hell Law Directory, 268 N.W. 400, 
66 N.D. 578. 

Ohio.—Barteck v. Personal Finance 
Co. of Toledo, 20 N.E.2d 259, 60 
Ohio App. 197. 

Okl,—^Holway v. World Puh. Co., 44 
P,2d 881, 171 Okl. 306—Shaffer v. 
Huff, 13 F.2d 108, 158 Okl. 256— 
Carpenter v. Renner, 12 P.2d 688, 
158 Okl. 153—Wimmer v. Oklaho¬ 
ma Pub. Co., 1 P.2d 671, 151 Okl. 
123—Fite V. Oklahoma Pub. Co., 
293 P. 1073, 146 Okl. 150—Oklaho¬ 
ma Pub. Co. V. Gray, 280 P. 419, 
138 Okl. 71. 

S.C.—Spigner v. Provident Life & 
Accident Ins. Co., 146 S.E. 8, 14'8 S. 
C. 249. 

Tenn.—^Wilson v. Gadd, 4 Tenn.App. 
582. 

Tex.—^Montgomery Ward & Co. v. 

Peaster, Civ.App., 178 S.W.2d 302. 
Wis.—Kassowitz v. Sentinel Co., 277 
N.W. 177, 226 Wis. 468. 

37 C.J. p 36 note 26. 

Corpora'fcioits 

If the publication is not actionable 
per se, special damages must be al¬ 
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leged, although the party plaintiff is 
a corporation.—^Memphis Tel. Co. v. 
Cumberland Tel. & Tel. Co., Tenn., 
145 F. 904, 76 C.C.A. 436. 

Allegations held sufficient 
Mass-—^Lyman v. New England 

Newspaper Pub. Co., 190 N.E. 542, 
92 A.L.R. 1124. 

Allegations held insufficient 
Mass.—Morrill v. Crawford, 179 N.E. 

609, 278 Mass. 250. 

37 O.J. p 36 note 26 [a]. 

71. Fla—^Harnss v. Metropolis Co., 

160 So. 205, 118 Fla 825. 

Ill.—Corp-us Juris cited in Parker v. 
Kirkland. 18 N.E.2d 709, 718, 298 
IlLApp. ‘340. 

N.C.—Penner v. Elliott, 33 S.E,2d 
124, 225 N.C. 33. 

S.D.—Niblo V. Ede, 15,2 N.W. 284, 35 

S. D. 359. 

72. XJ.S.—Chambers v. National Bat¬ 
tery Co., D.C.Mo., 34 F.Supp. 834— 
Keller v. Safeway Stores, D.C. 
Mont., 15 F.Supp. 716. 

Ga—Braden v. Baugham, 41 S,E.2d 
581. 

N.M.—Wood V. Hannett, 289 P. 590, 
35 N.M. 23. 

N.T.—Luotto V. Field, 50 N.T.S.2d 
849, 268 App.Div. 227, reversed on 
other grounds 63 N.E.2d 58, 294 N. 

T. 460. 

Wash.—^Magee v. Cohn, 59 P.2d 1131, 
187 Wash. 157. 

73. Cal.—Washer v. Bank of Ameri¬ 
ca Nat. Trust & Savings Ass'n, 
136 P.2d 297, 21 Cal.2d '822, 155 A. 
L.R. 133'8—^Peabody v. Barham, 126 
P.2d 668, 52 Cal.App.2d '581. 

Del.—Corbett v. American Newspa- 
papers, 5 A.2d 245, 1 Terry 10— 
Snavely v. Booth, 176 A. 649, 6 W. 
W.Harr. 37*8. 

Fla—Harriss v. Metropolis Qo., 160 
So. 205, 118 Fla 825. 

Ga—^Ajouelo v. Auto-Soler Co., 6 S. 

E 2d 415, 61 GaApp. 216. 

Ill.—^Life Printing & Pub. Co. v. 
Field, 58 N.E.2d 307, 324 IlLApp 
254—Ck>rpus Juris cited ih Parker 

V. Kirkland, 18 N.E.2d 709, 718. 
29S IlLApp. 340. 

Kan.—Corpus Juris cited in Thomp¬ 
son V. Osawatomie Pub. Co., 156 P. 
2d 506, 508, 159 Kan. 562. 

Ky.—Sweeney & Co. v. Brown, 60 S. 

W. 2d 3S1, 249 Ky. 116. 

N.J.—Molt V. Public Indemnity Co., 

161 A. ■346. 10 N.J.Misc. 879. 

N.T.—^Harry Lee Pub. Co. v. River- 

head News, 40 N.T.S.2d 899, ISO 
Misc. 211—Burnham t. Horaaday, 
223 N.Y.’S. 750, 130 Misc. 207, mod¬ 
ified on other grounds 228 N.T.S. 
246, 223 App.Div. 21*8—Trachten¬ 
berg Bros. V. Henrietta Stein, Inc., 
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that plaintiff has suffered special damages.74 The 
special damages thus alleged must be the natural 
and probable consequences of the publication 
When words not libelous per se have once become 
actionable through allegation and proof of special 
damage, they may not then support an award of 
general damages, and an allegation of general dam¬ 
ages will be stricken from the complaint*^® 

Words actionable by reason of extrinsic facts. 
It has been held that, where it is necessary to al¬ 
lege extrinsic facts to show the defamatory nature 
of the words complained of, special damages must 
be pleaded,77 although, if the words are actionable 
without the extrinsic facts alleged, the allegation 
may be treated as surplusage, rendering unneces- 
saiy the pleading of special damages.78 In some 


jurisdictions, by force of statute, even though the 
words are not actionable per se, if actionable by 
reason of extrinsic facts, special damages need not 
be allegecL79 

d. Particular Elements of Damage 

General damages such as mental suffering and loss 
of reputation need not be alleged specifically. Special 
damages need not be alleged where the published words 
are actionable per se as tending to injure one In his 
business or profession, but, where the publication Is 
not defamatory per se, allegations of special damage 
by reason of injury to business must be specific. 

Where suit is brought on words actionable per 
se, general damages, such as mental suffering^O and 
injury to, and loss of, reputation,need not be 
alleged specifically. On the other hand, where the 
charge is not actionable per se, general loss of repu- 


64 K.T.S.2d 565—^Legrion Against 
Vivisection v. Grey, 63 N.T.S.2d 
920—^McAulifle v. GL»ocal Union No. 
3, International Brotherhood of 
Electrical Workers, 29 N.Y.S.2d 
963. 

X.D—^Ellsworth v. Martindale-Hub- 
bell Law Directory, 280 N.W. 879, 
68 N.D. 425. 

Okl.—Oklahoma Pub. Co. v. Gray, 280 
P. 419, 138 Okl. 71. 

37 O-J. p 37 note 28. 

Specified detailed loss 
Plea of special damage allegedly 
resulting from untrue and malicious 
charge must refer to some specific 
detailed loss.—Shaw Cleaners & Dy¬ 
ers V. Des Moines Dress Club, 245 
X.W. 231, 215 Iowa 1130, 86 A,L.R. 
839. 

Malice not alleged 
In action for libel where there is 
no allegation of malice, plaintiff is 
entitled to recover only his actual 
damages and must by his declaration 
allege the various elements of actu¬ 
al damage with such certainty as 
fully to advise the defendant of the 
sources and extent of the injury.— 
Ajouelo V. Auto-Soler Co., 6 S.E.2d 
415, 61 Ga.App. 216. 

23'ames of persons affected 
Where special damages allegedly 
resulting from libel are claimed to 
have resulted from estrangement of 
friends or in hatred, contempt, or 
obloquy of contemporaries, names of 
persons affected must be set forth 
in the complaint together with value 
of losses suffered.—Peabody v. Bar¬ 
ham, 126 P.2d 668, 52 Cal.APp.2d 581. 

AU^ratlons held insufficient 
Ga.—Mell v. Edge, 22 S.E.2d 738, 68 
Ga.App. 314. 

Ky.—Taxpayers’ League of Bell 
County V. Sun Pub. Co., 75 S.W.2d 
564, 256 Ky. 37. 

N.T.—^Reporters Ass’n of America v. 
Sun Printing & Publishing Ass’n, 
79 N.E. 710, 1^6 N.T. 437. 


N.C.—Scott V. Harrison, 2 S.E.2d 1, 
215 N.C. 427. 

Wis.—^Judevine v. Benzies-Montanye 
Fuel & Warehouse Co., 269 N.W. 
295, 222 Wis. 512, 106 AL.R. 1443. 

74. Ga.—Ajouelo v. Auto-Soler Co., 
6 S.E.2d 415. 61 Ga.App. 216. 

Ill.— Corpus Juris cited in Parker v. 
Kirkland. 18 N.B.2d 709, 718, 298 
I11.APP. 340. 

N.T.—^McAuliffe v. Local Union No. 
3, International Brotherhood of 
Electrical Workers, 29 N.T.S.2d 
963. 

N.D.—^Ellsworth v. Martindale-Hub- 
bell Law Directory, 280 N.W. 879, 
68 N.D. 425. 

37 C.J. p 37 note 28. 

General ad da-mnnan olanse was 
insufficient as showing of and claim 
for damages, when publication 
charged was not libelous per se, even 
though malice was alleged.—^Harriss 
V. Metropolis Co., 160 So. 205, 118 
Fla. 825. 

75. Cal.—^Riley v. Press-Telegram 
Pub. Co., 62 P.2d 386, 17 Cal.App.2d 
456. 

Fla,—Sharp v. Bussey, 187 'So. 779, 
137 Fla. 96, 121 A.L.R. 1148. 

Mass.—^Morrill v. Crawford, 179 N.E. 

609, 278 Mass. 250. 

N.D.—Ellsworth v. Maxtindale-Hub- 
bell Law Directory, 268 N.W. 400, 
66 N.D. 578. 

37 C.J. p 37 note 30. 

Expense of answering cha^^es 

In libel petition alleging defama¬ 
tion of candidate for public office, 
allegations of expense incurred in 
answermg charges and defeat in elec¬ 
tion were not proper items of spe¬ 
cial damage, since they were too re¬ 
mote and speculative.—^Anderson v. 
Kennedy, 170 S.E, 555, 47 GaApp. 
380. 

76- N.T.—Schweikert v. New Tork 
Evening Journal, 229 N.T.S. 662, 
132 Misc. 169- 

77« N.T.—^Kuhn v. Veloz, 299 N.T.S. 
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924, 252 App.Div. 515—Ta.nzer v. 
Crowley Pub. Corporation, 268 N. 
T.S. 620, 240 App.Div. 203—^Tower 
V. Qrosby, 212 N.T.S. 219, 214 App. 
Div. 392—Sydney v. Macfadden 
Newspaper Pub. Corporation, 211 
N.T.S. 899, 215 App.Div. 653, re¬ 
versed on other grounds 151 N.E. 
209, 242 N.T. 208, 44 A.L.R. 1419 
—Golden Buddha v. New York 
Times Co., 45 N.T.S.2d 433, 182 
Misc. 579, affirmed 48 N.T.*S.2d 327, 
267 App.Div. 903—Garriga v. Rich¬ 
field, 20 N.T.S.2a 544, 174 Misc, 
315—^National Variety Artists v. 
Mosconi, 9 N.Y.S.2d 49-8, 169 Misc. 
982—Sweet v. Ken, Inc., 7 N.T.S. 
2d 737, 169 Misc. 407, affirmed 12 
N.T.S.2d 240, 256 App.Div. 1063— 
Werstein v. Postal Telegraph-Ca¬ 
ble Co.. 227 N.T.S. 729, 131 Misc. 
763—Rodger v. American Kennel 
Club, 226 N.T.S. 451, 131 Misc. 312. 
Extrinsic facts not pleaded 

Allegations of complaint seeking to 
recover for libel, which described 
agency of foreign government of 
which plaintiff was charged by news¬ 
paper article with being an officer, 
did not constitute extrinsic facts of 
such a character as necessitated alle¬ 
gation of special damage.—Balahan- 
off V. Hearst Consol. Publications, 52 
N.E.2d 599, 294 N.T. 351. 

78. N.T.—^Harry Lee Pub. Co. v. 
Riverhead News, 40 N.T.S.2d 899, 
180 Misc. 211. 

79. Tex.—Guisti v. Galveston Trib¬ 
une, 150 S.W. 874, 105 Tex. 497, 
rehearing overruled 152 S.W. 167, 
105 Tex. 497. 

37 C.J. p 37 note 32. 

SO, Ala.—Starks v. Comer, 67 So. 

440, 190 Ala. 245. 

37 C.J. p 38 note 36. 

Mental suffering as element of dam¬ 
ages see infra § 243. 

81. Ala.—Starks v. Comer, supra. 
Injury to reputation as element of 
damages see infra § 24L 
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tation may not be pleaded as an item of special 
damage,and an allegation that the defamatory 
remarks caused plaintiff embarrassment, humilia¬ 
tion, and mental suffering is not a sufficient aver¬ 
ment of special damages, since it is descriptive 
rather of general damages.^^ It has been held that 
the facts as to the impairment of plaintiff's health 
by reason of the defamation should be alleged.^^ 
An allegation that no one believed the truth of the 
slanderous statement, thereby damaging plaintiff's 
reputation only to the extent of six cents, has been 
held a declaration of no actual injury to reputa¬ 
tion precluding recovery in slander.^® 

Injury to business or profession. In accordance 
with the rules discussed supra subdivision b of this 
section as to the sufficiency of a general allegation 

82. Ill.—^Wright v. F. W. Woolworth 
€o., 281 IlLApp. 495. 

X.T.—Herrick v. Lapham, 10 Jehns. 

281. 

AUegatiozLs lield. izLsnfficlezLt 

(1) Allegations tkat as result of 
words complained of plaintiff was 
held up to ridicule and contempt by 
citizens of a certain town, to his 
damage, were merely descriptive of 
general, not special, damages.— 

Lynch v. Lyons, 20 N.E.2d 953, 303 
AEass. 116. 

(2> In libel action, where alleged 
libelous publication was not libelous 
per se, allegations that plaintiff had 
been injured in her good- name, fame, j 
and reputation and had suffered dam-; 
age amounting to fifty thousand dol¬ 
lars, that plaintiff was well known 
and had always conducted herself 
with propriety, constituted an in¬ 
sufficient allegation of special dam¬ 
ages.—^Peabody v. Barham, 126 P.2d 
668, '52 Cal.App.2d 581. 

83. Ala.—^Harrison v. Burger, 103 
So. 842, 212 Ala, 670. 

Ky.—-Walker v. Tucker, 295 S.W. 138, 

220 Ky. 363, 53 A.L.R. 547. 

Mass.—Morrill v. Crawford, 179 N.E. 

609, 27$ Mass. 250. 

X.C.—Penner v. Elliott, 33 S.E.2d 124, 

225 N.C. 33—Scott v. Harrison, 2 S. 

E.2d 1, 215 N.C. 427. 

84. Tex.—Southwestern Tel. & Tel. 

Co. V. Long, Civ.App, 183 S.W. 

421, 

Injury to health as element of dam¬ 
ages see infra § 244. 

85. X.J.—Cole V. Richards, 158 A. 

466, 108 N.J.Law 356. 

86. U.S.—^E. I. Du Pont de Nemours 
& Co. V. Nashville Banner Pub. 

Co., C.C.A.Tenn., 12 P.2d 231. 

Del.—Snavely v. Booth, 176 A. 649, 6 
W.W.Harr. 378. 

Ga.—Gershon & Green v. Mendel, 141 
S.E. 32'8, 37 Ga.App. 650—^Adams v. 

Scribner, 135 S.E. 110, 36 Ga.App. 

15. 


of damage where tiie words complained of are ac¬ 
tionable per se, plaintiff is entitled to recover with¬ 
out allegation of special damages for published 
words which are actionable per se as tending to 
injure a man in his trade, business, or occupation,^6 
but this rule does not dispense with the necessiu^ 
of ailing special damages which are not such as 
the law can infer from the publication itsel£S7 Qn 
the other hand, where the publication is not libelous 
per se, general allegations of injury to professional 
reputation, business, and practice, not apprising de¬ 
fendant of special pecuniary loss for which recov¬ 
ery is sought, are insufficient to show special dam¬ 
age warranting maintenance of the action.The 
complaint must allege the particular contracts, sales, 
employments, customers, patients, or clients, as the 
case may he, lost by reason of the publication.S9 

lioss of particular customer be¬ 
cause of defamatory statements, be¬ 
ing ground of special damages, must 
be specifically alleged and customer’s 
name stated.—^James v. Haymes, 16S 
S E. 333, 160 Va. 253. 

88. U S.—^Maas v. National Casualty 
Co.. C.C.A.Md., 97 P.2d 247—Erick 
Bowman Remedy Co. v. Jensen 
Salsbery Laboratories, C.C.AMinn, 
17 P.2d 255. 52 A.L.R. 1137. 

Fla.—^Harriss v. Metropolis Co., 160 
So. 205, 118 Fla. 825. 

N.T.—Tower v. Crosby, 212 N.Y.’S. 
219, 214 App.Div. 392—Connelly v. 
McKay, 28 K.T.S.2d 327. 176 Misc. 
685. 

K.D.—Ellsworth, v. Martindale-Hub- 
bell Law Directory, 268 N.W. 400, 
66 N.D. 578. 

Pa—Shaines v. R. G. Dun & Co., S 
Pa.Dist. & Co. 597. 

89. U.S.— CJorpus Juris dted in 

Maas V. National Casualty Co., C 
C.A.Md., 97 F.2d 247, 249— Corpus 
Juris q,uot8d in Erick Bowman 
Remedy Co. v. Jensen Salsbery 
Laboratories, C.C.A.Minn., 17 F.2d 
255, 261, '52 A-L.R. 1187. 

Del.—Snavely v. Booth, 176 A. 649. 6 
W.W.Harr. 378. 

N.Y.—Trachtenberg Bros. v. Henriet¬ 
ta Stein, Inc., 64 N.T.S.2d 565. 
N.D.— Corpus Juris cited la Ells¬ 
worth V. Martindale-Hubbell Law 
Directory, 280 N.W. 879, 883, 6S 
N.D. 425. 

37 C.J. p 38 note 44. 

Allegations held sufficient 

(1) Generally. 

Ariz.—Ilitzky v. Goodman, 111 P.2d 
860, '57 Ariz. 216. 

CaL—Washer v. Bank of America 
Nat. Trust & Savings Ass’n, 136 P. 
2d 297, 21 Cal.2d 822, 155 A.L.E- 
1338. 

37 C.J. p 38 note 44 [b]. 

(2) Loss of credit.—^Harrison v. 
Burger, 103 So. 842, 212 Ala. 670. 

(3) AUegation of discharge from 


Minn.—High v. Supreme Lodge of 
the World, (Loyal Order of Moose, 7 
N.W.2d 675, 214 Minn. 164, 144 A. 
L.R. -810. 

Mont.—Miller Ins. Agency v. Home 
Fire & Marine Ins. Co. of Califor¬ 
nia, '51 P.2d 628, 100 Mont. 551. 
N.T.—^Elleeberg v. Sipser, 191 N.E. 
845, 265 N.Y. 87, motion denied 193 
N.E. 295. 265 N.Y. 510—Ben-Oliel 
V, Press Pub. Co., 167 N.E. 432, 251 
N.T. 250—^Brown v. New York Eve¬ 
ning Journal, 255 N.Y.tS. 403, 143 
Misc. 199, affirmed 257 N.Y.S. 903, 
235 App.Div. ‘840—^Hoeppner v. 
Dunkirk Printing Co., 237 N.Y.S. 
123, 227 App.Div. 130, affirmed in 
part and reversed in part on other 
grounds 172 N.E. 139, 264 N.Y. 95, 
72 A.L.R. 913. 

37 C.J. p 38 note 42. 

Insolvency 

Any Imputation of merchants’ or 
businessman’s insolvency is action¬ 
able without allegation of special 
damages.—Marudas v. Odegard, 10 
N.W.2d 233, 215 Minn. 357. 
Engagement in business 

Declarations for libel, because of 
publication alleging that corporation 
was guilty of fraud in contract with 
United States, must allege that at 
date of publication corporation was 
engaged in business, in order to be 
actionable without averment of spe¬ 
cial damages.—^Dupont Engineering 
Co. V. Nashville Banner Pub. Co., D. 
C.Tenn., 13 P.2d 186. 

87. Va.—^James v. Haymes, 168 S.E. 

333. 160 Va. 253. 

37 C.J. p 38 note 43. 

Particularity 

Special damages resulting from 
statements defamatory per se are 
not required to be stated with any 
more particularity than the nature of 
the situation permits.—Consolidated 
Terminal Corporation v. Drivers, 
Chauffeurs & Helpers Local Union 
639, D.C.D.C., 33 F.Supp. 645. 
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However, it has been held that the rule is relaxed 
where the individuals may be supposed to be un¬ 
known to defendant, where it is impossible to speci¬ 
fy them, or where they are so numerous as to ex¬ 
cuse a specific description on the grotmd of incon¬ 
venience.^® 

e. Punitive or Exemplary Damages 

There Is a conflict of authority as to whether the 
complaint or petition must claim exemplary damages In 
order to permit recovery thereof. 

It has been held that exemplary damages can¬ 
not be allowed unless they are claimed in the com¬ 
plaint or petition.®! However, it has also been held 
not to be necessary to the recovery of exemplary 
damages that they should be specially pleaded,®^ 
but such damages may be recovered under a claim 
for damages generally.®® In some jurisdictions, by 
force of statute, a plaintiff cannot recover exempla¬ 
ry damages if he does not state the amount thereof 
separately.®^ Following the general rule that it is 
necessary that the facts justifying a recovery of 
exemplary damages be pleaded, it has been held 
that, in order to recover exemplary or punitive dam¬ 
ages, actual malice must be alleged.®® 

§ 171. Plea or Answer 

The plea or answer In an action of libel or slander 
should plead a denial or a defense, in order to plead 
a complete defense, a special plea should answer the 
whole ground of action relied on in the plaintiff's plead¬ 
ing. 

It is essential that a special plea in an action for 


libel or slander, in order to constitute a complete 
defense, should answer the whole ground of action 
relied on in the petition, declaration, or complaint.®^ 
It should also answer the allegations in an amend¬ 
ed declaration;®7 but defendant need not plead to a 
portion of the declaration purporting to be merely 
an exhibit®® If the words were used in such a re¬ 
lation or connection as to render them not action¬ 
able, but it does not so appear in the declaration, 
defendant must avail himself of this fact by plea in 
defense, unless it appears in plaintiffs evidence on 
the trial.®® 

Where there are separate and distinct charges in 
the same libel or slander, it is sufficient if the whole 
is answered by different pleas;! and, where the pe¬ 
tition alleges two distinct defamatory charges, de¬ 
fendant may deny one and plead the truth in justi¬ 
fication of the other.2 However, defendant may 
plead a single defense to all the charges embraced 
in separate causes of action.® 

Defendant may not in his answer interpose a 
defense which is not proper in an action of this 
character, such as an equitable defense.'^ Where 
a complete defense pleaded is insufficient, a partial 
defense which realleges the facts pleaded in the 
complete defense may also be insufficient.^ A de¬ 
fense which is merely a repetition of a denial al¬ 
ready contained in the answer is insufficientand 
it is improper to set up in detail in the answer mat¬ 
ters which are not denials or defenses, but are 
rather in the nature of evidence and conclusions of 


employment without reference' 
amounted to an averment of special 
damages.—Bradley v. Bakke, 29 N. 
E2d 300, 308 Ill.App. 589. 

(4> Where damages are claimed on 
account of a general diminution of 
professional business and income re¬ 
sulting from the publication it is 
sufficient, where it appears that it is 
impossible to be more specific, to 
plead what that business amounted 
to prior to publication and what it 
was after the publication and as a 
result thereof.—^Ellsworth v. Martin- 
daJle-Hubbell Law Directory, 230 N. 

W. 879, 68 N.D. 425. 

Allegations held insnffiLcieut 

(1) Generally.—Shaw Cleaners & 
Dyers v. Des Moines Dress Club, 245 

X. W. 231, 215 Iowa 1130, 86 A.L.B, 
839—37 C.J. p 38 note 44 [c]. 

(2) Allegation of special damage 
that as the result of the alleged libel¬ 
ous and slanderous words, a certain 
prospective customer and several of 
her friends informed plaintiff that 
they would never deal with plaintiff 
again was insufficient as being plead¬ 
ed in too general terms and resting 

53 C.jr.S.—18 


in the realm of speculation.—Trach- j 
tenberg Bros. v. Henrietta Stein, Inc, j 
64 N.Y.S.ld 565. 

90. N.J.—Trenton Mut. Life & Fire | 
Ins. Co. V. Perrine, 23 N.J.Law 402, 
67 Am.D. 400. 

91. Mo.—^Anderson v. Shockley, 140 
S.W. 755, 159 Mo.App. 334. 

Right to exemplary damages see in¬ 
fra § 260. 

92. Hawaii.—^Baldwin v. Hilo Trib¬ 
une-Herald, 32 Hawaii 87. 

37 C.J. p 38 note 48. 

93. Idaho.—^Dwyer v. Libert 167 P. 
651, 30 Idaho 576, Ann.Cas.l91SB 
973. 

94. Mo.—^Kerone v. Block, 129 S.'W. 
43, 144 Mo.App. 575. 

37 C.J. p 38 note 50, 

95. Cal.—^Longsworth v. Curson, 206 
P. 779, 56 Cal.App. 459. 

98. Ala.—^Perdon v. Dickens, 49 So. 

388. 161 Ala. 181. 

37 C.J. p 38 note 56. 

97. Ill.—Siegel v. Thompson, 181 Ill. 
App. 164. 

9& Ill.—Ogren v. Rockford Star 
Printing Co., 237 IlLApp. 349. 
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99- Ga.—Little v. Barlow, 26 Ga. 
423, 71 Am.D. 219. 

1. L^.S.—Smith v. Tribune Co., C.C. 
Ill., 22 F.Cas.Xo.l3.11S, 4 Biss. 477. 

Ohio,—^Van Der\'eer v. ‘Sutphin, 5 
Ohio St. 293. 

2. X.T.—Waltenberg v. Bernhard, S6 
X.T.S. 396, 26 Misc. 659, appeal dis¬ 
missed 5S X.Y.S. 325, 27 Misc. 794. 

X.D.—^Meyerle v. Pioneer Pub. Co., 
178 X.W. 792, 45 N.D. 568. 

3. N'.T.—Metropolitan Life Ins. Co- 

V. Knickerbocker Broadcasting Co., 
15 N.Y.S.2d 193, 172 Misc. 811. 

Pa.—^Reed v. Patriot Co., Com.PL, 45 
Dauph.Co. 12. 

4. Ark.—^Axley v. Hammock, 50 S. 

W. 2d 60S, 1S5 Ark. 939, 

5. X.Y.—^Weichbrodt v. Xew York 
Evening Journal, 11 ]Sf.T.S.2d 112. 

8. X’.Y.—Zirn v. Bradley, 52 N.T.S. 
2d 585, 268 App.Div. 1063, motion 
denied 53 N.Y.S.Sd 526, 269 App. 
Div. 672. 

Benlal is not defense 
U.S.—^McLaughlin v. Curtis Pub. Co., 
D.C.N,Y., 5 F.RD. 87. 
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law and fact.7 Regardless of how faulty it may 
be in substance, defendant’s pleading is sufficient in 
form when it follows code requirements.® 

§ 172, - General Issue and General De¬ 

nial 

A general denial or plea of the general issue Is 
proper in an action for defamation. 

The plea of the general issue is proper and suf¬ 
ficient in all cases where defendant means to deny 
or disprove any fact essential to plaintiff’s case,® 
and a general denial is also held to be a good plea 
in an action for defamation.^® 

§ 173. - Setting Forth the Entire Publi¬ 

cation 

Where the defendant denies that he published the 
alleged libelous article as set forth in the complaint, he 
may annex to his answer a copy of an article which he 
a’ieges and admits he did publish. 

Where the complaint sets forth only a portion of 
a libelous article, the answer may not set forth the 
remainder of the article if it in no way affects the 
meaning of what is set forth in the complaint,but 
defendant may allege and admit the publication by 
him of an article, a copy of which is annexed to his 
answer, and deny that he published the alleged libel¬ 
ous article as set forth in the complaint and 
where an amendment of the petition setting up a 
subsequent publication does not incorporate the 
whole article, and the omitted part amounts to an 
apolog}’’, defendant may supply the omission in his 
answer.^® It has been held that in a suit for libel 


in a newspaper the publication being founded on, 
but partially different from, an article written by 
defendant for the newspaper, defendant cannot be 
required to set out in the answer the original com¬ 
munication sent to the paper.^^ 

§ 174. - Meaning Attributed in Innuendo 

The meaning attached to the alleged defamatory 
words by the innuendo in the complaint may be denied 
by the defendant in his pleading. 

Notwithstanding the view entertained by some 
early authorities that an innuendo is not an aver¬ 
ment of facts on which an issue can be taken,i5 
it has generally been considered that a denial of the 
meaning attached to the alleged defamatory words 
by the innuendo in the complaint is good,^® espe¬ 
cially where the innuendo attempts to broaden or 
enlarge the meaning of the words alleged to be de- 
famatory.i7 Such a denial has been held not only 
proper, but oftentimes necessary.^® However, a 
denial of the innuendo is surplusage where the pub¬ 
lication is itself denied.^® The denial should be 
positive and not in the alternative.^® 

§ 175. -Malice or Intent 

Yhe defendant may deny, or plead lack of, the mal¬ 
ice or intent charged in the complaint; but, where the 
publication Is actionable per se and not privileged, 
he need not controvert an allegation of malicious In¬ 
tent. 

Defendant may deny, or plead lack of, or allege 
facts and circumstances showing lack of, the in- 
tent^i or malice®® charged in the complaint; but 
it is not necessary for defendant to controvert an 
allegation in the complaint of malicious intent 


7- N.T.—Lattimer v. Sun-Heral<3 
Corporation, 203 N.Y.*S. 734, 208 
App.Div. 503. 

8. Mo.—Ukman v- Daily Record Co., 
S8 S.W. 60, 189 Mo. 378. 

N.Y.—^Jansen v. Fischer, 90 N.Y.S. 
346, 45 Misc. 361. 

9. Del.—^Donahoe v. Star Pub. Co„ 
53 A. 1028, 19 Del. 345. 

Plea of not gmilty operates as a 
denial of the publication.—Price v. 
Sale, 8 TennCiv.A. 382. 
la Okl.—Weber v. Rusch, 246 P. 46, 
117 Okl. 4. 

37 C.J. p 39 note 61. 

ISenial of allegations not expressly 
admitted 

A defense set up by answer admit¬ 
ting that defendant was publisher of 
newspaper, the circulation of matter 
alleged to be libelous, that plaintiff 
had been a member of congress and 
was a member of the bar of a partic¬ 
ular state, and denying other allega¬ 
tions was substantially a defense of 
denial and as such did not require 


allegation of facts to support it.— 
Sweeney v. Buffalo Courier-Express, 
D.C.N.Y., 35 P.Supp, 446. 

11. Minn.—Oleson v. Journal Print¬ 
ing Co., 50 N.W. 80. 47 Minn. '300. 

KY.—Burnham v. Franklin, 89 N.Y. 
S. 917, 44 Misc. 299, affirmed 92 N. 
Y.S. 1118, 103 App.Div. 596. 

12. N.Y.—Burnham v. Franklin, su¬ 
pra. 

13. U.S.—^Hartmann v. Time, Inc., 
D.C.Pa., 64 P.Supp. 671. 

14. Iowa.—Elios V. Zahorik, 84 N.W. 
1046, 113 Iowa 161, 53 L.R.A. 235. 

37 C.J. p 41 note 9. 

15. NY.—Pry v. Bennett, 7 N.Y.'Su- 
per. 54, Code Rep.,N.S., 238. 

37 C.J. p 41 note 10. 

16. Cal—Gallagher v. Chavalas, 119 
P.2d 40S, 48 CaLApp.2d 52'. 

37 C.J. p 41 note 11. 

17. N.Y.—McDonald v. Press Pub. 
Co., 161 N.YS. 356, 174 App.Div. 
463. 


18. N.Y.—^McDonald v. Press Pub. 
Co., supra—^McCue v. Survey Asso¬ 
ciates, 175 N.Y.S. 346, 106 Misc. 
160. 

19. N.Y.—^Patten v. Harper's Week¬ 
ly Corp., 15‘8 N.Y.S. 70, 93 Misc. 
368. 

2a N.J.—Schwarz Bros. Co. v. Eve¬ 
ning News Pub. Co., 87 A. 148, 84 
N.J.Law 486. 

37 C.J. p 41 note 14. 

21. Iowa.—Wilkin v. Tharp, 8 N.W. 
467, 55 Iowa 609. 

Pa.—Reed v. Patriot Co., Com.Pl,, 45 
Dauph.Co. 12. 

37 C.J. p 41 note 21. 

22. N.Y.—Shields v. Chilton Co., 6 
N.Y.S.2d 116, 168 Misc. 745, re¬ 
versed on other grounds 8 N.Y.S. 
2d 276, 255 App.Div. 985, reargu¬ 
ment denied 9 N.Y;S.2d 582, 256 
App.Div. 820—^Klilroy v. News Syn¬ 
dicate Co., 32 N.Y.S.2d 210, affirmed 
33 N.Y.S.2d 386, 263 App.Div. 961. 

37 C.J. p 41 note 21. 
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where the publication is actionable per se and not 
privileged, so that the allegation is immaterial.23 

I 176. - Publication 

M is competent for the defendant to deny that he 
published or was responsible for the pubiication of the 
defamatory matter. 

It is competent for defendant to den}" that he 
published or was responsible for the publication of 
the libelous or slanderous matter,24 but such denial 
must be positive.^® A defense stating that the send¬ 
ing of a postcard through the mail was not a pub¬ 
lication will be stricken where the court holds, as 
a matter of law, that the sending of the postcard 
was a publication.26 

Publication made on authority of afyother. A de¬ 
fense that the words were spoken on the authority 
of another, whose name was given at the time the 
repetition was made, must be specially pleaded, it 
being necessary to aver that the charge was made 
known to defendant by some third person named 
in the plea, and that such person had in fact made 

the statement27 

§ 177. -Justification 

a. In general 

b. Requisites and sufficiency of plea 
a. In General 

In order to be available as a defense, the truth of 
the matter published must be specially pleaded. A plea 
of Justification is one of confession and avoidance, and 
is to be strictly construed against the pleader. 

A plea of justification is one of confession and 
avoidance^S whereby defendant admits the utter¬ 


ance or publication of the words but seeks to ex¬ 
cuse his conduct by asserting that plaintiff^s char¬ 
acter is not defamed because the words are true.29 
It is to be construed strictly against the party en¬ 
deavoring to justify.30 

Defendant may by special plea allege the truth of 
the matter published by him.3i Furthermore, the 
truth must be specially pleaded in order to be avail¬ 
able as a defense's unless the petition shows on its 
face that the charge is true^S or the truth of the 
charge is established by plaintiffs evidence.24 Stat¬ 
utes making the truth of the statement a defense 
do not affect the rule requiring such defense to be 
specially pleaded.35 It is not necessary to plead 
justification where defendant relies on a privileged 
communication in the publication of a judicial pro¬ 
ceeding 6 and an answer denying libelous innu¬ 
endos of a newspaper article is sufficient without 
pleading justification, as the jury may place an in¬ 
nocent construction on the article, in which event 
no justification is necessary.37 

b. Requisites and Sufficiency of Plea 

(1) In general 

(2) To state complete or partial defense 

(3) Admission of publication 

(4) Averment of truth or of facts show¬ 

ing truth 

(5) Justification of imputation of crime 
(1) In General 

A plea of justification must correspond with, and be 
as broad as, the charge complained of, but Is sufficient 
if It justifies the substance and actionable part of the 
alleged defamatory material. 

A plea of justification must be certain^s and pre¬ 


ss. Ala.—^Kirkpatrick v. J oumal 

Pub. Co., 97 So. 58, 210, Ala. 10. 

37 C.J. p 41 note 19. 

24. Cal.—Gallagher v. Chavaleis, 119 
P.2d 408, 42 Cal.App.2d 52. 

37 C.J. p 41 note 23. 

25. Ky.—Macauley v. Elrod, 27 S.W. 
867, 16 Ky.L. 291. 

37 C.ir. p 41 note 24. 

26. JT.T.—Ostro V. Safir, 1 N.T.S.2d 
377, 165 Misc. 647. 

27. Ky—Robinson v. Harvey, 6 T. 

B.Mon. 519. 

37 C.J. p 41 note 26. 

28. La.—^Reeder v. Pace, App., 171 
So. 113. 

Mo.—Reese v. Fife, 279 S.W. 415. 

37 C.J. p 41 note 28. 

29. La.—^Reeder v. Pace, App., 171 
So. 113. 

Xecessity of admission, in plea, of 
defendant's responsibility for pub¬ 
lication see infra subdivision b (3) 
of this section. 


30. U.S.—Kerr v. Force, D.C., 14 F. 
Cas.2^o.7,730, 3 Cranch C.C. 8. 

37 C.J. p 41 note 30. 

Justification is special defense 
La.—Reeder v. Pace, App., 171 So. 
113. 

31. Ala.—^Ripps v. Herrington, 1 So. 
2d 899, 241 Ala. 209. 

Pa.—^Reed v. Patriot Co., Com.Pl., 45 
Dauph.Co, 12, 

Statute permitting the truth of 
the words to be given in evidence 
in mitigation of damages under the 
general issue does not prevent the 
truth of the words from being spe¬ 
cially pleaded in justification as a 
bar.—^Kirkpatrick v. Journal Pub. 
Co., 97 So. 58, 210 Ala, 10—37 C.J. 
p 57 note 52. 

32. XJ.S—Buckeye Cotton Oil Co. v. 
Sloan, Tenn., 250 F. 712, 163 C. 

C.A. 44. 

D.C.—^De Savitsch v. Patterson, 159 
P.2d 15. 

N.T.—Dinwiddie v. Rochester News 
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Corporation, 230 N.T.S. 717, 132 
Misc. 876. 

Tenn.—Continental Nat. Bank v. 

Bowdre, 23 S.W 131, 92 Tenn. 723. 
Tex.—^Norris v. White, Civ.App., 154 
S.W.2d 319, error refused. 

37 C.J. p 42 note 35. 

33. Cal.—Chavez v. Times-Mirror 
Co., 195 P. 666, 185 Cal. 20. 

Ky.—Rollins v. Louisville Times Co., 
90 S.W. 1081, 28 Ky.L. 1054. 

34. Mo.—Sullivan v. Connecticut 
Mut. Life Ins. Co.. 88 S.W. 2d 167, 
337 Mo. 1084. 

35. Tex.—San Antonio Light Pub. 
Co. V. LeWy", 113 S.W. 574, 62 Tex. 
Civ.App. 22. 

36. Tenn.—^Black v. Nashville Ban¬ 
ner Pub. Co., 141 S.W,2d 908, 24 
Tenn. App. 137. 

37. N.T.—Cassidy v. Gannett Co., 18 
N.Y.S.2d 729, 173 Misc. 634. 

33. Okl.—W^eber v. Ruscii, 245 P. 46, 
117 Okl. 4. 

37 C.J. p 42 note 38. 
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ciseS^ in its averments, and be couclied in ordi¬ 
nary and concise language,^® without repeating and 
reiterating libelous words*^^ and without quoting 
hearsay statements not binding on plaintiff.^^ It 
must be as broad as the charge,^^ and it must jus¬ 
tify the very charge complained of,^^ a justification 
of a different statement of the same general nature 
not being sufiicient.^5 On the other hand, while it 
is necessary,^® it is also sufiicient,^7 to justify the 
substance of the charge, 

A plea of justification need not be in the exact 
form of the charge,^^ and it need not justify the 
letter or exact words,or every word,®® of the 
charge; it is sufficient to justify only so much 
thereof as is actionable.®^ Also the plea need not 
be as broad as all the immaterial and irrelevant 
facts contained in the publication but where 
plaintiff has pleaded, and alleged the falsity of, an 
entire editorial referring to other persons and him¬ 
self, he will not be heard to complain of a pleaded 
justification of all the facts recited in the editorial 
although some of such facts do not relate to him.®^ 
The answer or plea need not go further than the 


charge ;®4 and it should not commingle the charges 
against plaintiff made in the published article with 
others not published or complained of.®® 

In determining whether the justification pleaded 
is as broad as the charge, it is necessary to consid¬ 
er the circumstances under which the defamatory 
material was published®® and the effect on the minds 
of those who were to read it,®^ a workable test be¬ 
ing whether the libel as published would have a 
different effect on a reader’s mind from that which 
the pleaded truth would have produced.®® It has 
been held necessary®® and sufficient®® that the an¬ 
swer give plaintiff suflBicient notice of what defend¬ 
ant will attempt to prove and plaintiff must expect 
to meet on the trial. 

Meaning; innuendo. There is considerable au¬ 
thority in favor of the proposition that where de¬ 
fendant sets up the truth he must justify the words 
in the sense in which the innuendo explains them,®! 
unless the innuendo enlarges the natural and ordi¬ 
nary sense of the language of the publication or 
otherwise places a forced construction thereon.®^ 
However, there is also authority for the views that 


39. Mo.—^Reese v. Fife, 579 S-W. 
415. 

37 CJ. p 42 note 38. 

40. N.T.—^Levy v. Annenberg, 250 
N.Y.S. 526, 140 Misc. 317. 

41. N.T.—^Levy v. Annenbergr, su¬ 
pra, 

4^ N.T.—Levy v. Annenberg, su¬ 
pra, 

43, Conn.—^Johnson v. Whipple, 169 
A 619, 117 Conn. 599. 

N.T.—Macaulay Co. v. Winchell, 19 
N.T.S.2d 246, 259 App.Div. 300— 
Levey v. New Tork Evening Jour¬ 
nal, 260 N.T.S. 654, 237 App.Div. 
255—^Tonelli v. Osman, 58 N.T.S. 
2d 263, 186 Misc. 58, affirmed 69 N. 
T.S.2d 922, 270 App.Div. 757— 

La Stampa Libera Ass’n v. New 
Tork Evening Journal, 11 N.T.S.2d 
798, 170 Misc. 1067—New Tork 

Soc. for Suppression of Vice v. 
MacFadden Publications, 233 N.T. 
S. 273, 133 Misc. 6S6—Homyak v. 
Hearst Corp., 66 N.T.S.2d 848. 

37 G.J. p 43 note 43. 

Allegations held sufficient 
Iowa.—Salinger v. Cowles, 191 N.W. 
167, 195 Iowa 873. 

N.T.—^Pleckenstein v. Friedman, 193 
N.E. 537, 266 N.T. 19—Hoffmann 
V. Coffin, 32 N.T.S.2d 613, 263 App. 
Div. 896. 

44. Conn.—Johnson v. Whipple, 169 
A. 619, 117 Conn. 599. 

OkL—Weber v. Rusch, 245 P. 46, 117 
Okl. 4. 

37 C.J. p 42 note 39. 

Unchastity or immorality 

A plea of justification for a charge j 


of unchastity or immorality must 
answer the exact charge imputed.— 
Holton V. Muzzy, 30 Vt. ‘365—37 C. 
J. p 46 note 93. 

45. Conn.—^Johnson v. Whipple, 169 
A 619, 117 Conn. 599. 

37 C.J. p 42 note 40. 

46. Tex.—^Democrat Pub. Co. v. 
Jones, IS S.W. 652, 83 Tex. 302. 

37 C.J. p 42 note 42. 

47. Cal.—^Misao Toshimura Kurata 
V. Los Angeles News Pub. Co., 40 
P,2d 520, 4 Cal.App.2d 224. 

Conn.—^Johnson v. Whipple, 169 A 
619, 117 Conn, 599. 

Zmmatezial and negligible vari. 
ances between statements made in 
article and pleaded facts in the de¬ 
fense do not render the pleaded de¬ 
fense of justification insufficient.— 
Hornyuk v. Hearst Corp., 66 N.T.S. 
2d 848. 

48. Iowa.—Salinger r. Cowles, 191 
N.W. 167, 195 Iowa 873. 

49. Conn.—^Johnson v. Whipple, 169 
A 619. 117 Conn. 599. 

37 C.J. p 43 note 46. 

50. Cal.—^Misao Toshimura Kurata 
V. Los Angeles News Pub. Co., 40 
P.2d 520, 4 Cal.App.24 224. 

51. Ala.—^Hunt v. Fidelity Mut. Life 
Ins. Co., 51 So. 1000, 167 Ala. 188. 

52. N.T.—^Tully v. New York Times 
Co., 137 N.T.S. 962, 78 Misc. 165. 

R.I.—^Ames v. Hazard, 8 R.L 143. 

53. N.T.—^Mclnemey v. New Tork 
World Telegram Corporation, 1 N. 
T.S.2d 552, 166 Misc. 226. 
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54. Ala.—Hunt v. Fidelity Mut Life 
Ins. Co., 51 So. 1000. 167 Ala. 188. 

37 C.J. p 43 note 50. 

Allegations held not Irrevelaat or 
redundant 

S D.—Sherin v. Eastwood, 207 N.W. 
105, 49 S.D. 29-3. 

55. N.T.—^Lattimer ▼. 6un-Herald 
Corporation, 203 N.T.S. 734, 208 
App.Div. 503. 

56. N.T.—^Tonelli t. Osman, 58 N.T. 

S.2d 263, 186 Misc. 68, affirmed 59 
N.Y.S.2d 922, 270 App.Div. 757. 

57. N.T.—Tonelli v. Osman, supra. 

58. N.T.—Pleckenstein v. Friedman, 

193 N.E. 537, 266 N.T. 19—La 

Stampa Libera Ass’n v. New Tork 
Evening Joumfd, 11 N,Y.S.2d 798, 
170 Misc. 1067—Saenz v. New Tork 
Tribune, 290 N.T.S. 316, 160 Misc. 
565—^Homyak v. Hearst Corp., 66 
N.T.S.2d '848—Verne v. Time, Inc., 
25 N.Y.S.2d 185. 

59. N.T.—^Levy v. Annenberg, 250 
N.T.S. 526, 140 Misc. 317. 

GO. Neb.—Sheibley v. Fales, 118 N. 
W. 1036, 81 Neb. 795. 

61. S.C.—Gathings v. Great Atlantic 
& Pacific Tea Co., 167 S.B. 652, 168 
S.C. 385. 

37 C.J. p 45 note 66. 

Plea of justification as admission of 
innuendo see infra § 193. 

62. Ind.—Walford v. Herald Print¬ 
ing & Publishing Co., 32 N.E. 929, 
133 Ind. 372. 

R.L—Ames v. Hazard. 8 R.L 143. 
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a plea of justification need not be as broad as the 
interpretation placed by plaintiff on the article com¬ 
plained of,®3 that a pleaded defense covering an in¬ 
terpretation of alleged defamatory editorials which 
the jury may reasonably place thereon is sufficient, 
although it does not meet all innuendos,and that 
defendant may plead that the statements were true 
either with or without the meaning alleged in the 

innuendo.®^ 

Where the word used as the basis of a charge 
of defamation is susceptible of more than one 
meaning, it is proper pleading to justify the use of 
the word under the meaning which defendant in¬ 
tends to prove is the meaning intended in the pub¬ 
lication but this rule does not prevail where the 
publication leaves no doubt of the sense in which 
the alleged libelous term is employed.®^ In the 
case of a slang term, the precise definition of which 
has not been so firmly fixed as to enable the court 
to take judicial notice thereof, a pleaded defense 
of the truth will not be held insufficient®^ 

Good faith. Where, by force of constitutional or 
statutory provision, the truth is a justification or 
defense only when it is published with good motives 
and for justifiable ends, an allegation that publica¬ 
tion was so made is necessary;®® but where the pro¬ 
vision does not apply to slander the allegation is 
unnecessary in a suit for slander.*^® 

A notice of justification under the general issue, 
permitted by statute as a substitute for a special plea 
of justification, need not partake of the form and 
strict technicality of such plea,71 but must never¬ 


theless be the same in substance and effectJ^ Al¬ 
though a libel is long, general averments to avoid 
prolixity of pleading are not admissible.73 

(2) To State Complete or Partial Defense 

A plea or answer purporting to state a defense of 
justification must be as broad as the charge and other¬ 
wise fully comply with the requisites of a plea of Justi¬ 
fication. 

General rules as to the requisites and sufficiency 
of a plea of justification, discussed supra subdivi¬ 
sion b (1) of this section, are fully applicable to a 
plea or answer purporting to state a complete de¬ 
fense of justification, it being necessary, in such 
case, that the justification be of the very charge 
complained of74 and that it fully meet, and be as 
broad as, the charge.75 It is sufficient to allege 
facts showing that the matter which is the founda¬ 
tion of the libel is basically and substantially true.7® 
The sufficiency of a plea of justification, not ex¬ 
pressly pleaded as a partial defense, is tested as 
though pleaded as a complete defense,77 whether 
objection is raised by demurrer7* or by motion to 
strike ;79 and an answer which expressly purports 
to state a complete defense is insufficient where it 
states only a partial defense.^® 

A partial defense, pleaded as such, need not be 
as broad as the entire charge but a plea justify¬ 
ing in part must be as broad as the particular charge 
or charges which defendant attempts to justify,^2 
and a partial defense which does not even partially 
meet the alleged libel is insufficient.®® Matters suf¬ 
ficiently alleged as a complete defense of justifica¬ 
tion may be realleged as a partial defense.®^ Par¬ 


es. N.T,—^Verne v. Time, Inc., 25 N. | 
T.S.2d 185. 

64. N.Y.—^Poley V. Press Pub. Co., 
235 N.T.S. 340, 226 App.Div. 535, 
followed in Foley v. New York 
Evening Journal, 235 N.Y.S. 357, 
226 App.Div. 550. 

65. Cal.—Gallagher v. Chavalas, 119 
P.2d 408, 48 Cal.App.2d 52. 

37 C.J. p 45 note 66 [bj. 

66. N.Y.—La Stampa Libera Ass’n 
V. New York Evening Journal, 11 
N.Y.S.2d 798, 170 Misc. 1067. 

67. N.Y.—^La Stampa Libera Ass*n 
V. New York Evening Journal, su¬ 
pra. 

68. N.Y.—Ostro V. Saflr, 1 N.Y.S.2d 
377, 165 Misc. 647. 

69. Ill.—Ogren v. Rockford Star 
Printing Co, 123 N.E. 587, 288 Ill. 
405. 

Neb.—^T^^'ertz v. Sprecher, 118 N.W. 
1071, 82 Neb. 834, 17 Ann.Cas. 758. 

TO. Neb,—Larson v. Cox, 93 N.W. 
1011, 68 Neb. 44. 

W.Va.—^McClaugherty v. Cooper, 19 
S.E, 415, 39 W.Va, 313. 


71. Vt.—Nott V. Stoddard, 38 Vt. 25, 
88 Am.D. 633. 

37 C.J. p 46 note 99. 

72. Vt.—^Nott V. Stoddard, supra. 

37 C.J. p 46 note 1. 

73. Ohio,—^Van Derveer v. Sutphin, 
5 Ohio St. 293. 

37 C.J. p 46 note 2. 

74. N.Y,—Sawyer v. Bennett, 20 N. 
Y.S. 45, 22 N.Y.Civ.Proc. 343, 28 
Abb.N.Cas. 393. 

37 C.J. p 42 note 39. 

75. N.Y.—^Macaulay Co. v. Winchell, 
19 N.Y.S.2d 246, 259 App.Div. 300 
—Dolgorouky v. Daily Mirror, 290 
N.Y.S. 785, 248 App.Div, 486. 

Truth of part of published matter 
An allegation of facts showing the 
truth of a part only of the publish¬ 
ed matter claimed to be defamatory 
does not state a complete defense.— 
Popper V. Amerikai Magyar Neps- 
zava, 2 N,Y.S.2d 900, 166 Misc. 117 
—37 C.J. P 43 note 44. 

BefezLse held as broad as charge 
N.Y.—Dache ,v. Abraham & Straus, 
65 N.Y.S.2d 682, reversed on oth- 
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er grounds 67 N.Y.S,2d 128, 271 
App.Div. 895—^Veme v. Time, Inc., 
25 N.Y.S.2d 185. 

76. N.Y.—Verne v. Time, Inc., su¬ 
pra. 

77. N.Y.—Schleffelin v. Hylan, 199 
N.Y.S, 691, 205 App.Div. 360—Lape- 
tlna V. Santangelo, 108 N.Y.S. 976, 
124 App.Div. 519. 

78. N.Y.—^Lapetina v. Santangelo, 
supra. 

79. N.Y.—SchieffeUn v. Hylan. 199 
N.T.S. 691, 205 App.Div. 360. 

80. N.Y.—^Popper v. Amerikai Mag¬ 
yar Nepszava, 2 N.Y.S.2d 900, 166 
Misc. 117. 

81. N.T.—^Dolgorouky v. Daily Mir¬ 
ror, 290 N.T.S. 785, 248 App.Div. 
486. 

82. R.I.—^Ames T. Hazard, 6 R.I. 
335, 

37 C.J. p 46 note 96. 

83. N.Y.—^Levey v. New York Eve¬ 
ning Journal, 260 N.Y.S. 654, 237 
AppJDiv. 255, 

84. N.Y.—^Tonelli v. Osman, 58 N.Y. 
S.2d 263, 186 Misc. 58v affirmed 
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tial defenses are not required to be pleaded sepa¬ 
rately in justification and in mitigation of damag¬ 
es a plain statement of the facts relied on, plead¬ 
ed expressly as a partial defense, is sufficient and 
may be utilized for any proper purpose.^® 

Single plea to several counts or causes of action, 

A plea of justification goes to the entire complaint 
or declaration unless it is restricted in its terms to 
certain parts or counts;®*^ and it may, where the 
declaration contains several counts, be sufficient as 
to one count and insufficient as to the other 
counts.®^ Although a defense of justification is not 
necessarily required to be pleaded separately to each 
charge in an action for libel,yet where the com¬ 
plaint sets forth, in distinct causes of action, numer¬ 
ous alleged libels defendant should plead a separate 
defense in justification of each alleged libel or re¬ 
lated group of libels®® and a single defense to all 
the charges will not be sustained.®^ 

(3) Admission of Publication 

A plea of justification must admit the defendant’s 


SLANDER 53 C.J.S. 

responsibility for the publication of the defamatory 
matter. 

A plea of justification must proceed on the theory 
that all the material averments of the complaint are 
admitted,®2 and it must admit defendant’s responsi¬ 
bility for the publication of the defamatory mat¬ 
ter.®® A plea of justification in a hypothetical or 
conditional form is bad.®^ 

(4) Averment of Truth or of Facts Showing 
Truth 

In pleading the truth of the matter published, the 
defendant may allege facts showing the truth, and must 
do so where the accusation in the alleged defamatory 
matter is general; but where the accusation is specific 
a general averment that It is true is sufficient. 

In order to constitute a justification, the allega¬ 
tions of the plea or answer must directly and dis¬ 
tinctly set forth the truth of the defamatory matter 
charged.®® Defendant, in his pleading, may allege 
facts to establish the truth®® and according to some 
authorities must do so,®*^ but another view is that 
he may allege directly that the charge is true or 


5S N.T.S.,2d 922. 270 App.Div. 757 
—Dache v. Abraham & Straus, 65 
N.Y.S.2d 6S2, reversed on other 
grounds 67 N-T.S.2d 128, 271 App. 
Div. 895. 

Additional allegations 

Partial defense, realleging facts 
pleaded in previous complete de¬ 
fense of justification and stating 
sources of defendant’s Information 
and grounds of its belief, is a rec¬ 
ognized mode of pleading in libel 
suits and is sufficient.—Josephson 
V. ^Tew York World-Telegram Cor¬ 
poration, 38 N.Y.S.2d 986, 179 Misc. 
7SG. 

85. N.Y.—^Zirn v. Bradley, 60 N.Y.S. 
2d 114, 270 App.Div. 829, appeal 
denied 61 N.Y.S.2d 926, 270 App. 
Div. 897, 

86. N.M.—Fleckenstein v. Friedman, 
193 N.EL 537, 266 N.Y. 19, 

>r.Y.—^Zirn v. Bradley, 60 N.Y.S.2d 
114, 270 App.Div. 829, appeal de¬ 
nied 61 N.Y.S.2d 926, 270 App.Div. 
897. 

lOitigatioii of damages 

A partial defense of justification, 
although insufficient on the theory 
on which it was framed, namely, 
that some of the charges made 
against plaintiff were true, was nev¬ 
ertheless upheld where the facts set 
forth were competent in mitigation 
of damages.—Okin v. Banks, 272 N. 
Y.S. 786, 152 Misc. 55. 

87. Ga.—Henderson v. Fox, 9 S.E. 
S39, 83 Ga. 233. 

N.Y.—Sawyer v. Bennett, 20 N.Y.S. 
45, 22 X.Y.Civ.Pioc. 343, 26 Abb.^J. 
Cas. 393, affirmed 20 N.Y.S. 835. 

88. U.S.—^Med-A-Dent Co. v. L. D. 
Caulk Co., D.C.Del., 4 F.2d 126. 


89. N.Y.—Metropolitan Life Ins. Co. 
V. Knickerbocker Broadcasting Co., 
15 N.Y.S. 193, 172 Misc. 811. 

90. N.Y.—^Metropolitan Life Ins. Co. 
V. ICnickerbocker Broadcasting Co., 
supra, 

91. N.Y.—Metropolitan Life Ins. Co. 
V. Knickerbocker Broadcasting Co., 
supra. 

92. Iryi.—Over v. Schiffling, 102 Ind. 
191. 

93. Tenn.—Butler v. Stites, 7 Tenn. 
App. 482. 

37 C.J. p 44 note 63. 

94. Tenn.—Butler v. Stites, supra. 

37 C.J. p 45 note 64. 

Hypothetical clause tinnecessaxy 
N.Y.—Byk V. Weber, 60 N.Y.S.2d 426. 

186 Misc. 456. 

95. S.C.—Burn v. Evening Post Pub. 
Co., 138 S.B. 520, 927, 140 S.C. 21. 

37 C.J. p 43 note 65. 

Truth must be pleaded fully and 
as to every particular.—^Hartley v. 
Newark Morning Ledger Co., 46 A.2d 
777, 134 N.J.Law 217—^Merrey v. 

Guardian Printing and Publishing 
Co., 74 A- 464, 79 N.J.Law 177, af¬ 
firmed 80 A. 331, 81 N.J.Law 632. 
Sufficient plea 

Pleas showing that alleged libel 
was printed on page of magazine on 
which appeared letters from custom¬ 
ers which would have justified state¬ 
ment if true, and that statements 
were in fact true, was held sufficient 
as against demurrer.—^Hercules Nov¬ 
elty Co. V. Lightner Pub. Corpora¬ 
tion, 3 N.E.2d 156, 285 Ill.App. 590. 

96. N.Y.—^Zim v. Bradley, 52 N.Y.S. 
2d 585, 268 App.Div. 1063, motion 
denied 53 N.Y,S.2d 536, 269 App. 
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Div. 672—Levy v. Annenberg, 250 
N.Y.S. 526, 140 Misc. S17. 
Particularization of defense of jus¬ 
tification is warranted, so as to 
permit defendant to proffer its proof 
at trial and afford plaintiff oppor¬ 
tunity to prepare intelligently for 
trial.—Josephson v. New York 
World-Telegram Corporation, 38 N.Y. 
S«2d 986, 179 Misc. 786. 

Pleading incidents in evidentiary 
form is proper.—^La Rocco v. Free¬ 
dom of the Press Co., 43 N.Y,S.2d 
66. 181 Misc. 677. 

Pacts differing from libel 

The facts pleaded to establish the 
truth of the charge need not be the 
same as those stated in the alleged 
libel, especially where the charge 
is of a general character.—^McIntosh 
V. Williams, 128 S.E. 672, 160 Ga. 
461, conformed to 129 S.E. 6, 34 Ga. 
App. 180. 

Pacts supporting defendant’s in- 
terpretation of the article in Ques¬ 
tion may be pleaded by him where 
the article is not libelous on its face, 
but is susceptible of two interpreta¬ 
tions, one harmless and the other 
libelous.—^Yonkers R. Co. v. Herald 
Statesman, 288 N.Y.S. 286, 248 App. 
Div. 633. affirmed 7 N.E.2d 683, 273 
N.Y. 541—^Verne v. Time, Inc., 25 N. 
Y.S.2d 185. 

Setting forth unnecessary facts 
does not render the plea bad.—Bar- 
rows V. Carpenter, C.C.R.I., 2 F.Cas. 
No.1,058. 1 Cliff. 204. 

97. U.S.—Sweeney v. Buffalo Cour¬ 
ier Express, D.C.N.Y., 35 F.Supp. 
446. 

N.Y.—Macaulay Co. v. Winchell,,l9 
N.Y.S.2d 246, 259 App.Div. 300— 
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allege facts showing that it is true.^^ In a large 
number of cases the necessity of alleging facts 
is considered dependent on whether the accusa¬ 
tion in the alleged defamatory matter is general or 
specific, and, where the defamatory charge is gen¬ 
eral in its nature, the plea must state specifically 
the acts or offenses of which plaintiff is guilty or 
the other facts showing the truth of the charge,99 
and a mere assertion that the charge is true is not 
sufficient but where the charge is specific,^ or the 
publication itself sets forth the facts on which the 
charge is based,^ a general averment that the charge 
is true is sufficient 

(5) Justification of Imputation of Crime 

A plea of justification of the imputation of a crime 
must correspond with, and be as broad as, the charge, 
and allege the truth thereof. Where the charge is gen¬ 
eral, the plea must state the specific offense of which 
the plaintiff is alleged to have been guilty and allege 
facts showing the elements of the offense. 

A plea or answer purporting to justify an impu¬ 
tation of crime must be as broad as the very charge 
attempted to be justified,^ and it must plead the 
truth of the alleged libelous matter.^ It must state 
specifically the offense of which plaintiff is alleged 
to have been guilty,® giving time,7 place,S and cir- 
cumstances,^ and where intent is an element of the 
crime the plea must aver it;i® but a pleaded de¬ 
fense of justification of a newspaper item that 
plaintiff was indicted in a foreign country by a 
special judge is not rendered insufficient by fail¬ 


ure to allege that plaintiff was indicted in a strict 
literal and legal sense under Ajiglo-Saxon juris¬ 
prudence or under the procedure of the state where 
publication was made.^^ 

It has been both asserted^^ and denied^S that the 
plea in justification must be framed with the same 
degree of certainty and precision as is required in 
an indictment for the crime imputed. Also it has 
been held that a plea of justification of a charge of 
conviction of a crime must allege the validity of the 
conviction^^ and that a mere averment that plain¬ 
tiff had been convicted is insufficient but it has 
also been held proper to allege that plaintiff was 
convicted and sentenced, where such are the facts, 
although the judgment of conviction was reversed 
by a divided court solely on questions of law.^® 
The answer may specifically allege wrongful acts 
by plaintiff which are of a nature and kind that 
tend to show that plaintiff was in the habit of com¬ 
mitting the crime complained ofA^ 

Forgery. It is a good plea, in justification of a 
general charge of forgery, to aver that plaintiff 
falsely, fraudulently, and unlawfully altered a note 
so as materially to change its terms.^® So it has 
been held that, where plaintiff was charged with 
having signed defendant’s name to a promissory 
note without his permission, a plea that plaintiff 
did sign defendant’s name to such note without his 
permission is good.^^ However, a charge that 
plaintiff forged an order is not justified by the al- 


Tonelli V. Osman, 58 N.Y.S.2d 263, 
186 Misc. 58, affirmed 59 N.T.S.2d 
922, 270 AppDiv. 757—Hornyak v, 
Hearst Corp.. 66 N.T.S.2d 848—Eu¬ 
gene Nelson Sanctuary v. Thack- 
rey, 52 N.Y.S 2d 599. 

Where xmehastity or immorality is 
charged, a plea of justification must 
state facts sufficient to show that 
the charge is true, both as to the 
act alleged and as to the attendant 
circumstances which are descriptive 
of and identify the offense.—Sharpe 
V. Stephenson, 34 N.C. 348—37 C.J. 
p 46 note 94. 

98 . Ga.—McIntosh v. Williams, 128 
S.E. 672, 160 Ga. 461. conformed to 
129 S.E. 5, 34 Ga.App. ISO. 

99. U.S,—Med-A-Dent Co. v. L. D. 
Caulk Co.. D.C.Del., 4 F.2d 126. 

Iowa—McCuddin v. Dickinson, 300 
N.W. 308, 230 Iowa 1141. 

Md —Corpus Juris cited in Bowie 
V. Evening News Co., 134 A. 214, 
216, 151 Md. 285. 

N.Y.—Linhart v. Bohemian Citizens 
Benevolent Soc. of Astoria, 10 N.Y. 
S.2d 941. 

Va—Bragg v. Hammack, 155 S.E. 

683, 155 Va. 419, 74 A.L..R. 723. 

3T C.J. p 44 note 56. 


1- Iowa.—^McCuddin v. Dickinson, 
300 N.W. 308, 230 Iowa 1141. 

^37 C.J. p 44 note 57. 

2 . U S.—Med-A-Dent Co. v. L. D. 
Caulk Co., D.C.Del., 4 F.2d 126. 

Md.—Corpus Juris cited in Bowie v- 
Evening News Co., 134 A. 214, 216, 
151 Md. 285. 

Mich.—^Hysko v. Polonia Pub. Co., 
215 N.W. 3, 239 Mich. 676. 

37 C,J. p 44 note 59. 

3. U.S.—^Kellems v. California Con¬ 
gress of Indus. Organization Coun¬ 
cil, D.aCal., 88 F.Supp. 277. 

4. N.Y.—^Levey v. New York Eve¬ 
ning Journal, 260 N.Y.S. 654, 237 
App.Div. 255. 

37 C.J. p 45 notes 70, 71- 

5 ^ —Burn v. Evening Post Pub. 

Co., 138 S.E. 520, 927, 140 S.C. 21. 

6 . N.Y.—^Billings v. Waller, 28 How. 
Pr. 97, 

7 . N.J.—Schwarz Bros. Co. v. Eve¬ 
ning News Pub. Co., 87 A. 148, 84 
N.J.Law 486. 

N.Y.— Billings v. Waller, 28 How.Pr 
97. 

3 ^ —^Billings v. Waller, supra. 

9^ N.Y.—Billings v. Waller, supra 
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10 . N.Y.—^Patten v. Harper’s Week¬ 
ly Corp., 158 N.Y.S. 70. 93 Misc. 
368. 

11- N.Y.—Saenz v. New York Trib¬ 
une, 290 N.Y.S. 316, 160 Misc. 565. 

12 . N,Y.—Snyder v. Andrews, 6 
Barb. 43. 

Tenn.—Steele v. Phillips, 10 Humphr. 
461. 

13- U.S.—^Kerr v. Force, D.C., 4 F. 

Cas.No.7,730, 3 Cranch C.C. 8 . 

37 C.J. p 45 note 78. 

14. Ala.—Hunt v. Fidelity Mut. Life 
Ins. Co., 51 So. 1000. 167 Ala. 188. 

15. Ala.—^Hunt v. Fidelity Mut. Life 
Ins. Co., supra. 

16. N.Y.—Shields v. Chilton Co., 8 
N.Y.S.2d 276, 255 App.Div. 985, re- 
argument denied 9 N.Y.S. 2 d 582, 
256 App.Div. 820. 

17. Wis.—Bilgrien v. Ulrich, 137 N. 
W. 759, 150 Wis. 532. 

18. U.S.—^Kerr v. Force, D.C,, 14 F. 
Cas.No.7,730, 3 Cranch C.C. 8 . 

19. Ind.—Creelman v. Marks, 7 
Blackf. 2SL 
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legation that he uttered a forged orden^O 

Homicide, To a charge of being an accessary to 
a murder, an answer alleging that plaintiff encour¬ 
aged, countenanced, and supported the person who 
did the killing is good.2i 

Larceny. Where the complaint alleged that de¬ 
fendant accused plaintiff of being a thief, defend¬ 
ant can justify only by alleging and proving spe¬ 
cific acts of larceny on the part of plaintiff .22 If 
the charge imputes a larceny of specific articles, it 
is not a justification to allege a larceny of other 
and different pieces of property.23 

Perjury and false szvearing. An answer justi¬ 
fying a charge of perjury or false swearing in a 
judicial proceeding should set forth the testimony 
which was sworn to by plaintiff,24 and should al¬ 
lege that such testimony was material to the is¬ 
suers and known to plaintiff to be false.26 If the 
charge imputes perjury or false swearing in any 
particular case or with reference to a specific state¬ 
ment in any particular case, then defendant can 
justify only by showing that in the particular case 
or with reference to the specific statement in the 
particular case plaintiff committed perjury.27 

Violation of Food and Drugs Act. Where de¬ 
fendant by his publication charged plaintiff with the 
violation of the federal Pure Food and Drugs Act 
generally, it was permissible for defendant to justi¬ 


fy by pleading any one* or more of the combination 
of acts made a crime by the statute ;28 but if the 
publication charged plaintiff with the violation of 
a particular section of the statute defendant might 
justify only by setting up in his plea the commis¬ 
sion by plaintiff of the combination of acts prohibit¬ 
ed by that section of the statute and where the 
charge was general, save in the particular that it 
stated that misbranding constituted an element of 
the violation, defendant was at liberty to set up in 
his plea of justification any combination of acts 
prohibited by the statute, provided misbranding was 
one of the acts of the combination,20 

§ 178. -Privilege 

a. In general 

b. Fair comment 

a. In Greneial 

Privilege Is an affirmative defense which must be 
specially pleaded unless the facts giving rise to It are 
disclosed In the plaintiff's pleading or evidence. The 
special plea must allege facts showing that the publi¬ 
cation was made on a privileged occasion and, except 
In the case of absolute privilege, must also aver want of 
malice. 

The defense of privilege may be specially plead¬ 
ed ,21 and, except in some jurisdictions ,22 privilege 
is regarded as an affirmative defense which, to be 
available, must be specially pleaded23 unless the 


20 . Ind.—^Kent v. David, 3 Blackf. 
301. 

21. IJ.S.—Baker v. Kansas City 
Times Co, C.C.Mo., 2 F.Cas.Xo.; 
773. 

22. N.Y.—Jaycocks v. Ayres, 7 How. 
Pr. 215. 

37 C J. p 45 note 87. 

23. X.T,—Christianson v. O’Xeil, 78 
X.T.S. 757, 39 Misc. 11, affirmed 81 
N.Y.S. 1120, 82 App.Div. 636. 

37 C.JT. p 45 note 88. 

34. N.Y.—Tilson v. Clark, 45 Barb. 
178. 

37 C.J. p 46 note 89. 

25. Ark.—McGough v. Rhodes, 12 
Ark. 625. 

Ohio.—^Boyd v. Sell, Tapp, p 43. 

26. Ind.—Downey v. Dillon, 52 Ind. 
442. 

27- Ill.—Sanford v. Gaddis, 13 Ill. 
329. 

Ind.—Starr v. Harrington, 1 Ind. 515. 

28. U.S.—Med-A-Dent Co. v. L. D. 
Caulk Co., D.C.Del., 4 F.2d 126, 

29- U.S.—Med-A-Dent Co. v. L.. D. 
Caulk Co., supra. 

30, U.S.—Med-A-Dent Co. v. Li. D. 
Caulk Co., supra. 


31. W.Va.—Bailey v. Charleston 

Mail Ass’n, 27 S.E.2d 837. 126 W. 

Va. 292, 150 A.L.R. 348. 

Complete or partial defense 

(1) Privilege, based on a true and 
fair report of judicial proceeding, 
may be pleaded as a complete, but 
not as a partial, defense.—O'Connor 
V. Field, 41 N.Y.S.^d 492, 266 App. 
Div. 121. 

(2) According to an earlier deci¬ 
sion, however, defendant could set 
up that the publication was in part 
a fair and correct account of a ju¬ 
dicial proceeding.—^Bissell v. Press 
Pub. Co„ 17 X.Y.S. ’393, 62 Hun 551. 

Combination, with plea of jnstifica- 
tion 

(1) It is permissible to combine 

in a single defense matters tending 
to prove justification and qualified 
privilege.—Zim v. Bradley, 60 X.Y.S. 
2d 114, 270 App.Div. 829, appeal 

denied 61 X.Y.S.2d 926, 270 App.Div. 
897. 

(2) The view has been expressed 
that a plea alleging that the words 
were privileged and also that they 
were true is merely a plea of justifi¬ 
cation.—^Etchison v. Pergerson, 15 
S.E. 680, 88 Ga. 620. 


[ 32. X.C.—^Hartsfield v. Harvey C. 
Hines Co., 157 S.E. 16, 200 X.C. 356. 
Trader statute expressly providing 
that a plea of justification and miti¬ 
gating circumstances may be set 
up in the answer as a defense to 
an action for slander, and apparently 
contemplating that privilege is a 
form of justification, privilege need 
not be specifically pleaded where 
defendant pleads truth and jusdfica- 
tion.—^Hartsfield v.. Harvey C. Hin es 
Co., supra. 

33. U.S.—^Hubbard v. Associated 
Press, C.C.A.S.C., 123 F.2d 864. 
Ala.—W. T. Grant Co. v. Smith, 125 
So. 393, 220 Ala. 377—^Peinhardt v. 
West, 115 So. 88, 217 Ala. 12, sec¬ 
ond certiorari denied 115 So. 89, 
217 Ala. 14. 

Ark.—Ottinger v. Ferrell, 287 S.W. 

391, 1'71 Ark. 1085. 

Cal.—^Layue v. Kirby, 284 P. 441, 
208 Cal. 694—^Maher v. Devlin, 263 
P. 812, 203 Cal. 270—Meraviglia v. 
Bovee, 298 P. 1040, 113 Cal.App. 
752. 

Colo.—^Radovich v. Douglas, 268 P- 
575, 84 Colo. 149. 

Ga.—^Pedderwitz v. Lamb, 25 6.E.2d 
414, 195 Ga. 691—Ivins v. Louis¬ 
ville & X. R. Co., 141 S.E. 423, 31 
Ga.App. 684. 
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farts giving rise to it are disclosed in plaintifiPs 
pleading^^ or evidence's and are not denied by de- 
fendant.SS A plea of privilege is unnecessary if 
there has been no publication.37 A plea of priv¬ 
ilege is, in its nature, a plea of confession and 

avoidance.33 

Requisites of plea. It is not essential to a plea of 
privilege that the word '‘privilege’’ be used there¬ 
in but it is necessary that the plea allege facts 
sufficient to show that the publication was made on 


a privileged occasion,^^ and, except where the 
words are absolutely privileged,defendant must 
also allege that he acted without malice, especial¬ 
ly where the complaint avers that the matter de¬ 
clared on was maliciously published,^3 although he 
need not allege, in addition to want of malice, that 
he believed the statements complained of to be 
true.44 

It is not absolutely necessary that defendant ad¬ 
mit all the words charged in order to plead a quali- 


Mo.—^Hall V. Martindale, App, 166 S. 
W.2d 594—HoefEner v. Western 
Leather Clothing Co., App, 161 S. 
W.2d 722—Sitts V. Daniel, App., 
284 S.W. S57. 

N.T.—Ostrowe v. Lee, 175 N.E. 505, 
256 N.T. 36—Magnus v. New, 208 
N.T.S. 207, 212 App.Div. 123— 

Brown v. Mack, 56 N.Y.S.2d 910, 
185 Misc. 368—Roberts v. Pratt, 
21 N.Y.S.2d 545, 174 Misc. 585, ap¬ 
peal denied 24 N.Y.S.2d 137, and 25 
N.T.S.2d 1019, appeal denied 27 
N.Y.S..2d 449, case two, appeal dis¬ 
missed 27 N.Y.S.2d 449, case one, 
appeal denied 35 NE.2d 510, 285 
N.T. 848, appeals dismissed 35 N. 
E.2d 922,. 286 N.Y. 568, certiorari 
denied 62 S.Ct. 112, 314 U.S. 613, 
S6 L.Ed. 493—Eisenberg v. Reasen- 
berg, 231 N.Y S. 49, 133 Misc. 190— 
Smith V. Buffalo Times, 209 N.Y.S. 

225. 124 Misc. 495, affirmed 209 
N.Y.S. 921, 214 App.Div. 759. 

S.C.—^Rutledge v. Junior Order of 
United American Mechanics, 193 
S.E. 434, 185 S.C. 14.2—Moore v. 
New South Express Lines, 192 S.E. 
261. 184 S.C. 266—Kirby v. Gulf 
Refining Co., 175 S.E. 535, 173 S.C. 
224. 

37 C.J. p 58 note 62. 

Privilege is matter of defense 

Pa.—Kuhns v. Macungie Bank, Com. 

PL, 18 Lehigh Co.L.J. 107. 

Wash.—Ryan v. Tribune Pub. Co., 
268 P. 893, 148 Wash. 295. 
Privilege must he raised as defense 
’N.Y.—Schwimmer v. Commercial 
Newspaper Co, 228 N.T.S. 220, 131 
Misc. 552. 

34. U.S.—^Walgreen Co. v. Cochran, 
C.C.A.MO., 61 F.2d 357. 

Ala.—Age-Herald Pub. Co. v. Wa¬ 
terman, 81 So. 621, 202 Ala. 665. 
Cal.—Locke v. Mitchell, 61 P.2d 922, 
7 Cal.2d 599—Morcom v. San Fran¬ 
cisco Shopping News Co., 40 P.2d 
940, 4 CaLApp.2d 284—Corpus Ju¬ 
ris cited in Reid v. Thomas, 279 P. 

226, 227, 99 Cal.App. 719. 

Colo.—Radovich v. Douglas, 268 P. 
575, 84 Colo. 149—Morley v. Post 
Printing & Publishing Co., 268 P. 
540, 84 Colo, 41. 

Ky.— Corpus Jtiris quoted in Begley 
V. Louisville Times Co., 115 S.W. 
2d 345, 352, 272 Ky. 805. 


N.Y.—Corpus Juris cited in Moyle v. 
Franz, 46 N.Y.S. 667, 676, 267 App. 
Div. 423. 

Absolute or qualified privilege 

(1) In one case it was said that, 
by force of statute, the rule admit- 

I ting the defense of privilege, where 
thg fact of privilege appears on the 
face of petition or complaint, is lim¬ 
ited to cases of absolute privilege 
and does not include qualified privi¬ 
lege.—Stevens v. Snow, 214 P. 968, 
191 CaX 58. 

(2) In a subsequent case, however, 
this statement was disapproved.— 
Locke V. Mitchell, 61 P.2d 922, 7 Cal. 
2d 599. 

35. U.S.—^Walgreen Co. v. Cochran, 
C.C.A.MO., 61 F.2d 357. 

Ky.—Corpus Juris quoted in Begley 

V. Louisville Times Co., 115 S.W.2d 
345. 352, 272 Ky. 805. 

Mo.—Hall V. Martindale, App-, 166 
S.W.2d 594. 

N.Y.—Moyle v. Franz, 46 N.Y.S. 667, 
267 App.Div. 423—Tierney v. Rup- 
pert, 135 N.Y.S. 365, 150 App.Div. 
863. 

36. Colo.—Radovich v. Douglas, 268 
P. 575. 84 Colo. 149. 

37. N.Y.—^Kennedy v. .James Butler, 
Inc., 156 N.E. 666, 245 N.Y. 204. 

N.D.—^Rickbeil v. Grafton Deaconess 
Hospital, 23 N.W.2d 247, 74 N.D. 
625. 

38. Mo.—Reese v. Fife, 279 S.W. 415 
—^Hall V. Martindale, App., 166 S. 

W. 2d 594—Hoeffner v. Western 
Leather Clothing Co., App., 161 S. 
W.2d 722—Sitts V, Daniel, App., 
284 S.W. 857. 

Or.—^Irwin v. Ashurst, 74 P.2d 1127, 
158 Or. 61- 

W.Va.—Bailey v. Charleston Mail 
Ass^n, 27 S,E. 837. 126 W.Va. 292. 
150 A.L.R. 348. 

37 C.J. p 46 note 3. 

39. N.J.—Corpus Juris cited in 
O’Regan v. Schermerhom, 50 A. 
2d 10. 19, 25 N.J.Misc. 1. 

37 C.J. p 47 note 8. 

40. U.S.—^Harwood v. McMurtry, D. 
C.Ky., 22 P.Supp. 572, 

Cal.—^Jones v. Express Pub. Co., 262 
P. 78, 87 Cal.App. 246. 
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N.J.—O’Regan v. Schermerhom, 50 
A.2d 10, 25 N.J.Misc. 1. 

N.Y,—Jacobs v. Herlands, 13 N.Y.S. 
2d 707, 257 App.Div. 1050, reargu¬ 
ment denied 14 N.Y.S.2d 995, 257 
App.Div. 1075—^Linhart v. Bohemi¬ 
an Citizens Benevolent Soc. of As¬ 
toria, 10 N.Y.S.2d 941. 

37 C.J. p 46 note 7. 

Specific facts 

(1) Answer asserting defense of 
privilege may set forth specific facts 
upon which such defense is predi¬ 
cated.—^Hains v. New York Evening 
Journal, 240 N.Y.S. 734, 138 Misc. 
504. 

(2) Particularization of defense of 
qualified privilege is warranted, so 
as to permit defendant to proffer its 
proof at trial and afford plaintiff 
opportunity to prepare intelligently 
for trial.—^Josephson v. New York 
World-Telegram Corporation, 38 K. 
Y.S.2d 986, 179 Misc. 786. 

Tacts differing from those stated in 
Hhel 

The facts pleaded to establish the 
privilege claimed need not be the 
same as those stated in the alleged 
libel.—^McIntosh v. Williams, 128 S. 
E. 672, 160 Ga. 461. 

dfiJlegations held sufficient 
Ill.—Ogren v. Rockford Star Print¬ 
ing Co., 237 lU-App. 349. 

N.Y.—Siegel v. Metropolitan Life 
Ins. Co., 32 N.Y.S.2d 658, 263 App. 
Div. 299—Klein v. Biben, 68 N.Y.S. 
2d 759, 188 Misc, 681—Saenz V- 
New York Tribune, 290 N.T.S. 316, 
160 Misc. 565—^Homyak v. Hearst 
Corp., 66 N.Y.S.2d 848. 

37 C.J. p 46 note 7 [e]. 

41. N.J,—Corpus Juris cited in 
O'Regan v, Schermerhom, 60 A.2d 
10, 19, 25 N.J.Misc. 1. 

37 C.J. p 47 note 11. 

42. N.J.—O’Regan v. Schermerhom, 
50 A.2d 10, 25 N.J.Misc. 1. 

37 C.J. p 47 note 9. 

43. Ala.—^Kenney v, Gurley, 95 So. 
34, 208 Ala- 623, 26 A.L.R. 813. 

44. Cal.—Maher v. Devlin, 263 P. 
812, 203 Cal. 270—Miles v. Rosen¬ 
thal. 266 P. 320, 90 Cal.App. 390. 

37 C.J. p 47 note 12. 
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fied privilege;^® it is necessary^® and sufficients^ 
that the plea admit enough of the words to give 
plaintiff credit for having an apparent right or 
cause of action. Also it is not required that the 
admission be without qualification ;S8 a hypothetical 
defense that the words, if published, were published 
under certain specific circumstances rendering them 
privileged is good.S9 

b. Fair Comment 

A complete defense of fair comment, or a combined 
defense of truth and fair comment, may be pleaded by 
alleging the facts on which the comments were made, 
that such facts were true, that the conclusions or deduc¬ 
tions therefrom were fair comment on a matter of pub¬ 
lic interest or concern, and that the comment was ex¬ 
pressed without malice. 

Comment and criticism on a matter of public 
interest, to be available as a defense, must be al¬ 
leged in the answer where the libelous words are al¬ 
leged in the complaint without the setting or occa¬ 
sion for their utterance or publication.^O While 
the w^ords “fair comment on a matter of public in¬ 
terest” need not be used in a pleaded defense of fair 
comment,5i it is necessary to allege facts showing 
the privileged character of the publication.^^ 

A plea of fair comment can only be a defense to 


so much of the alleged libelous publication as may 
properly be said to be comment.^s However, it is 
permissible to plead a “rolled up defense” or to in¬ 
terpose a “rolled up plea,” combining the defenses 
of truth and fair comment, for the purpose of set¬ 
ting forth facts which, if proved at the trial, will 
establish the truth of all the statements of fact and 
the fairness of the comments contained in the pub- 
lication.54 The purport of such a plea is that all 
of the facts stated in the alleged libel are true, and 
that there remains in the libel, over and above all 
statements of fact, certain expressions of opinion 
which, standing alone, would be libelous, but which, 
when related to the facts stated, are fair comment 
thereon and are as fully justified as the statement 
of facts and the plea usually takes a certain form 
expressive of this idea.®® It is proper and suffi¬ 
cient to allege the facts on which the comments 
were made, tfiat such facts were true, that the Con¬ 
clusions or deductions therefrom were fair comment, 
and that the comment was expressed without mal¬ 
ice;®"^ but a complete defense of fair comment, or 
truth and fair comment, is not pleaded where it 
does not appear from either the answer or the al¬ 
leged libel what parts of the alleged libel were 
statements of fact and what parts were comment,®^ 


45. Iowa.—iCoirptis Juris cited ia 
Kinney v. Cady, 4 N.W.2d 225, 22S, 
233 Iowa 403, 

Ky.— Corpus Juris cited in Weinstein 
V. Rhorer, 42 S.W.2d 892, 894, 240 
Ky. 679—Shipp v. Patton, 93 S.W. 
1033. 123 Ky. 65, 29 Ky.L. 480. 

Or.— CJorpus Juris cited in Irwin v. 
Ashurst, 74 P.2d 1127, 1132, 158 
Or. 61, 

Breadth of admission 

(1) It has been held that the ad¬ 
mission must be as broad as the 
charge.—Prewitt v. Wilson, 103 N. 
W. 365, 128 Iowa 198. 

(2) However, this holding was not 
approved in a subsequent case, in 
the same state, wherein the point 
was discussed.—^Kinney v. Cady, 4 N. 
W.2d 225. 233 Iowa 403. 

46. Ky.— Corpus Juris cited In 
Weinstein v. Rhorer, 42 S.W.2d 
892, 894, 240 Ky. 679. 

37 C.J. p 47 note 16. 

47. Or.—Irwin v. Ashurst, 74 P. 
2d 1127, 158 Or. 61. 

48. Iowa.—^Kinney v. Cady, 4 N.W. 
2d 225, 233 Iowa 403. 

49. Ga.—^Jones v. Forehand, 16 S.E. 
262, 89 Ga. 520, 32 Am.S.R. 81. 

Ind.—^Kleizer v. Symmes, 40 Ind. 
562. 

50. N.T.—Hoeppner v, Dunkirk 

Printing Co., 172 N.E. 139, 264 N. 
Y. 95, 7.2 A,L.R. 913. 

It devolves on defendant, if pub- 


'lished materials, particularly news¬ 
paper’s own commentary, are reason¬ 
ably calculated to injure plaintiff in 
his trade, profession or community 
standing, to defend itself with plead¬ 
ings of fair comment.—De Savitsch 
V. Patterson, App.D.C., 159 F.2d 15. 

51. N.Y.—^La Rocco v. Freedom of 
the Press Co., 43 N.Y.S.2d 66, 181 
Misc. 677. 

Defective plea 

It has been held that a separate 
defense, if viewed as plea of fair 
and bona fide comment, was defec¬ 
tive for failing to aver that words 
complained of were of such charac¬ 
ter.—O’Regan v. Schermerhom, 60 A. 
2d 10, 25 N.J.Misc. 1. 

52. U.S.—Sweeney v. Buffalo Couri¬ 
er Express, D.C.N.T., 35 F.Supp. 
446. 

Znsufdcient allegation 

In attorney’s action against city 
manager for slanderous remarks 
made by city manager while sitting 
with city commissioners for con¬ 
sideration of claims filed against 
city in which attorney represented 
claimant, paragraph of answer to 
effect that communication was priv¬ 
ileged as criticism of activities of 
attorney as a public officer of the 
court concerning matters of public 
concern was insufficient, as an at¬ 
torney is not a public officer.—Sow¬ 
ers V. Wells, 95 P.2d 281, 150 Kan. 
630. 


53. N.Y.—Roerich v. Sun Printing & 
Publishing Ass’n, 296 N.Y.S. 151, 
163 Misc. 7. 

54. N.Y.—Roerich v. Sun Printing 
& Publishing Ass’n, supra. 

55. N.Y.—^Foley v. Press Pub. Co., 
235 N.Y.S. 340, 226 App.Div. 535, 
followed in Foley v. New York 
Evening Journal, 235 N.Y.S. 357. 
226 App.Div. 550—Metropolitan 
Life Ins. Co. v. Kjiickerbocker 
Broadcasting Co., 15 N.Y.S.2d 193. 
172 Misc. 811. 

54 C.J. p 1101 note 50 [b]. 

56. N.Y.—Cohalan v. New York 
World-Telegram Corporation, 16 N- 
Y.S.2d 706. 172 Misc. 1061. 

57. N.Y.—Barclay v. Culbertson, 5176 
N.Y.S. 380, 243 App.Div. 95—Verne 
V. Time. Inc., 25 N.Y.S.2d 185. 

Allegations held sufficient 

N.Y.—Cohalan v. New York Trib¬ 
une, 15 N.Y.'S.2d 53, 172 Misc. 20— 
Mclnterney v. New York World 
Telegram Corporation, 1 N.Y.S.2d 
552, 166 Misc. 226. 

W.Va.—^Bailey v. Charleston Mail 
Ass’n, 27 S.E.2d 837, 126 W.Va. 
292, 150 A.L.R. 348. 

58. N.Y.—Klein v. Biben, 68 N.Y.S. 
2d 759, 188 Misc. 681—Metropolitan 
Life Ins. Co. v. Knickerbocker 
Broadcasting Co., 16 N.Y.S,2d 193, 
17,2 Misc. 811. 
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or where the answer does not allege facts from 
which the comment made may be justified or rea¬ 
sonably deduced,or where the pleader, instead 
of alleging that the facts published are true, mere¬ 
ly alleges that he believes them to be true and has 
reasonable grounds for doing so.^O 

Partial defense, A plea sufficient to set up fair 
comment, or truth and fair comment, as a complete 
defense may be realleged as a partial defense®^ 
to each cause of action, to the end that, if the jury 
finds the defense unsustained as a complete defense, 
it may find it sufficient as to some of the libels 
charged.®^ Even where the defense pleaded is in¬ 
sufficient as a complete defense, by reason of the 
pleader* alleging his belief that the facts stated in 
the publication are true, it may be sufficient as a 
partial defense but a partial defense is insuffi- 


§ 179 

cient where it fails to point out the facts or truths 
on which the criticism was made.®^ 

§ 179, -Mitigation 

a. In general 

b. Requisites of plea 

a. In General 

Facts in mitigation of damages may be specialiy al¬ 
leged. A plea in mitigation is in the nature of a confes¬ 
sion and avoidance. 

Defendant may specially allege facts in mitiga¬ 
tion of damages.®® Under some statutes defend¬ 
ant may plead mitigating circumstances in reduc¬ 
tion of damages where he does®® or does not®7 also 
plead justification; and he may plead the same 
matter both in justification and mitigation.®^ Fur- 


LIBEL AND SLANDER 


59. N.Y.—^Van Arsdale v. Time, Inc., 
35 N.T.S.2d 951, affirmed 39 N.T.S. 
2d 413, 265 App.Div. 919—^Linhart 
V. Bohemian Citizens Benevolent 
Soc. of Astoria, 10 N.Y.S.2d 941. 

60. N.Y.—^La Rocco v. Freedom of 
the Press Co., 43 N.Y.S.2d 66, 181 
Misc. 677. 

It is necessary to aver truth of 
the statements of fact in order to 
support the plea of fair comment 
thereon.—O’Regan v. Schermerhorn, 
50 A.2d 10, 25 N.J.Misc. 1. 

Oottclnsion without supporting facts 
Defense of fair comment alleging 
that the statements of fact in the 
publications complained of were sub¬ 
stantially true, but not setting forth 
the facts on which the conclusion 
of truth was founded, was insuffi¬ 
cient as consisting of a conclusion 
without facts supporting it.—^Klein 
V. Biben, 68 N.Y.S.2d 759, 188 Misc. 
681. 

Applicable roles 

In pleading the truth of the facts 
in a defense of comment or criti¬ 
cism, the rules governing the suffi¬ 
ciency of a plea of justification are 
generally applicable.—Bingham v. 
Gaynor, 125 N.Y.S, 216, 68 Misc. 565, 
reversed on other grounds 126 N.Y. 
S. 353, 141 App.Div. 301, affirmed 96 
X.E. 84, 203 N.Y. 27. 

81. N.Y.—^Barclay v. Culbertson, 276 
N.Y.S. 380, 243 App.Div. 93—Co- 
halan v. New York World-Tele¬ 
gram Corporation, 16 N.Y.S.2d 706, 
172 Misc. 1061. 

N.Y.—^Foley v. Press Pub. Co., 
235 N.Y.S. 340, 226 App.Div. 535, 
followed In Foley v. New York 
Evening Journal, 235 N.Y.S. 357, 
226 App.Div. 550—Cohalan v. New 
York Tribune, 15 N.Y.S.2d 58, 172 
Misc. 20. 

63. N.Y. — Xjsl Rocco V. Freedom of, 


the Press Co., 43 N.Y.S.2d 66, 181 
Misc. 677. 

64. N.Y.—Klein v. Biben. 68 N.T.S. 
2d 759, 188 Misc. 681—Metropoli¬ 
tan Life Ins. Co- v. Knickerbocker 
Broadcasting Co., 15 N.Y.S.2d 193, 
172 Misc. 811. 

65, N.Y.—Groff V. Daily Review 
Corporation. 283 N.Y.S. 863, 246 
App.Div. 736—Goodrow v. New 
York American, 252 N.Y.S. 140, 
233 App.Div. 37—Goodrow v. 
Press Co., 251 N.T.S. 364, 233 App. 
Div. 41—Cohalan v. New York 
Tribune, 15 N.Y.S.2d 58, 172 Misc. 
20 . 

37 C.J. p 47 note 22. 

With or without defense 

It has been held that defendant 
may in all cases set up in his an¬ 
swer, with or without a defense, 
mitigating circumstances.—^Van Ben- 
schoten v. Yaple, 13 How.Pr., N.T., 
97 . 

Bveu though facts do not const!, 
tute complete defense, they may be 
pleaded in mitigation of damages.— 
Melman v. News Syndicate Co., 267 
N.Y.S. 189, 239 App.Div. 249. 

Scope of permissible allegations 
(1) Defendant may plead that he 
honestly believed in the truth of the 
publication.—^Schwarz v. Evening 
News Pub. Co., 87 A. 148, 84 N.XLaw 
486. 

<2) However, an adjudication, 
made in advance of a trial of the 
facts under a statute authorizing a 
determination at such time of ques¬ 
tions of law arising on the pleadings, 
that defendant publisher might, in 
mitigation of exemplary damages, 
plead his belief as to truth of ar¬ 
ticle and fact that he published 
statement for plaintiff concerning 
controversy, was held to unduly re¬ 
strict publisher’s privilege to plead, 
although it was correct as far as it 
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-went.—Steenson v. Wallace, 62 P.2d 
907, 144 Kan, 730. 

(3) While defendant may plead in 
mitigation of damages his honest be¬ 
lief in truth of publication, it should 
clearly appear that it is so pleaded, 
and it cannot be so pleaded in any 
event unless punitive damages are 
claimed.—O’Regan v. Schermerhorn, 
50 A.2d 10, 25 N.J.Misc. 1. 

(4) Defendant is entitled to set up 
in answer, plainly and concisely, 
facts showing truth of principal part 
of articles complained of in mitiga¬ 
tion of compensjatory or punitive 
damages.—Re^an v. News Syndicate 
Co., 288 N.Y.S. 174, 248 App.Div. 639. 

(5) Allegations in answer that 
some of the allegedly slanderous 
charges were true because plaintiff 
had stated that she had done such 
things were allowable in mitigation 
of damages.—Okin v. Banks, 272 N. 
Y.S. 786. 152 Misc. 55. 

(6) It is permissible to allege as 
partial defense that prior to edition 
of defendants* newspaper complained 
of there were accounts of facts set 
forth therein in other newspapers 
and that such accounts were known 
to defendants at time of their pub¬ 
lication.—Cohalan v. New York 
World-Telegram Corporation, 16 N.Y. 
S.2d 706, 17.3 Misc. 1061. 

66. S.D.—Sherin v. Eastwood, 207 
N.W. 105, 49 S.D. 293. 

67. S.C.—Johnston v. Life & Casu¬ 
alty Ins. Co., 7 S.E.2d 463, 192 S. 
C. 518. 

68- N.Y.—Saenz v. New York Trib¬ 
une, 290 N.Y.S. 316, 160 Misc. 565 
—^Dache v. Abraham & Straus, 65 
N.Y.S.2d 682, reversed on other 
grounds 67 N.Y.S.2d 128, 271 App. 
Div. 895. 

37 C.J. p 62 note 37. 
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thermore, in some states, since the adoption of 
code provisions, it is necessary to plead facts in 
mitigation whether or not they tend to establish jus- 
tification,®^ 

Nature of plea, A plea in mitigation must, in its 
nature, be a confession and avoidance,and not a 
pleading of some other matter and a justification 
thereof. 

b. Eequisites of Plea 

In specially pleading mitigating circumstances, the 
answer should state the facts on which the mitigation 
is predicated. 

In specially pleading mitigating circumstances, 
the answer should state the facts on which miti¬ 
gation is predicated and, while it is not neces¬ 
sary that the facts pleaded in mitigation be the same 
as those stated in the alleged libel,^3 it is not suf¬ 
ficient to plead facts which are entirely unrelated 
to the charge as published.'^^ It is necessary to al¬ 
lege that, prior to the publication, defendant had 
knowledge of the facts set up in mitigation,*^5 or 
had ascertained them after due investigation and 
believed them to be true.'^® A plea, in mitigation 
of damages, that the matters set forth in the pub¬ 
lication were told to defendant by others before the 
publication was made, is bad, where the defamatory 
statement purports on its face to be made on the 
personal knowledge of defendant.77 

Facts in mitigation should be pleaded as a par- 
tial,7S and not as* a complete,73 defense; and, ac¬ 
cording to early authority, they must be averred as 
being in mitigation, otherwise plaintiff may treat 


them as pleaded in bar.so 
Belief and good faith. It has been held that, 
where the belief in the charge is pleaded in miti¬ 
gation of damages, the plea must allege the facts 
on which such belief is based but it also has been 
held that the plea ought not to set forth the evi¬ 
dence on which the belief is based.S2 it is insuf¬ 
ficient to allege belief in certain facts which, even 
if true, would not justify publication and consti¬ 
tute a defense.^® Where facts in mitigation are 
relied on as showing defendant’s good faith, the 
answer must allege that defendant knew the facts 
at the time he made the charge.^^ 

Repetition of denial. An affirmative defense of 
new matter pleaded as a partial defense and in miti¬ 
gation or reduction of damages properly repeats a 
paragraph of the answer proper denying the alle¬ 
gation of the complaint as to the extent of damag¬ 
es.^® 

§ 180. -Miscellaneous .Defenses or De¬ 

nials 

The defendant may allege that the plaintiff fs not 
the real party in Interest or deny his allegation of good 
character. 

Defendant may deny plaintiffs allegation of good 
character,-86 and an allegation that plaintiff is not 
the real party in interest, but that the action is pros-* 
ecuted by some one else in plaintiff’s name, is not 
irrelevant.S7 An allegation that plaintiff was con¬ 
victed of offenses differing from the one mentioned 
in the alleged defamatory statement sets up no de- 
fense.^S 


69. N.Y.—Goodrow v. Press Co., 251 
N.Y.S, 364, 233 App.Div. 41. 

70. Iowa.—Cain v. Osier, 150 N.W. 

17, 168 Iowa 59, Ann.Cas.l91SC 

1126. 

Xeb.—Cline t, Holdrege, 239 N.W. 
639, 122 Neb. 151. 

71. Iowa—Cain v. Osier, 150 N.W. 

17, 168 Iowa 69, Ann.Cas.l91SG 

1126. 

72. N.T.—New York Soc. for Sup¬ 
pression of Vice V. MacFadden 
Publications, 233 N.Y.S. 273, 133 
Misc. 686. 

37 C.J. p 47 note 27. 

AIIeg'atlozLs 3ield suMcient 
X.Y.—O^Connor v. Field, 41 X.Y.S.2d 
492, 266 App.Div. 121—-Foley v. 

Press PuU Co., 235 X.Y.S. 340. 226 
App.Div- 535, followed in Foley 
V. Xew York Evening- Journal, 235 
X.Y.S. 357, 226 App.Div. 550—Saenz 
V. Xew York Tribune, 290 X.Y.S. 
316, 160 Misc. 565—Xew York Soc, 
for Suppression of Vice v, MacFad- 
den Publications, 233 N.Y.S. 273, 
133 Misc. 686. | 

37 C-J. p 47 note 27 [c]. | 


I 73. Ga.—^McIntosh v. Williams, 128 
S.E. 672, 160 Ga 461. 

74. N.Y,—Goodrow v. New York 
American, 252 N.Y.S. 140, 233 App. 
Div. 37. 

75. Cal.—^Tingley v. Times Mirror 
Co., 89 P. 1097, 151 Cal. 1. 

Sources of infonzia-tion 

Plaintiff may require defendant, 
pleading facts in mitigation, to dis¬ 
close sources of information.—Good- 
row V, New York American, 252 N.Y. 
S. 140, 233 App.Div. 37. 

76. Cal,—^Tingley v. Times Mirror 
Co., 89 P. 1097, 151 Cal. 1. 

77. Iowa—Clifton v. Lange, 79 N. 
W. 276, 108 Iowa 472. 

78. N.Y.—Shanks v. Stumpf, 61 N. 
Y.S. 154, 23 Misc. 264, affirmed 64 
N.Y.S. 1115, 34 App.Div. 623. 

79. N.Y.—^Robinson v. Evening Post 
Pub. Co., 55 N.Y.S. 62, 25 Misc. 243, 
28 N.Y.Civ.Proc. 239, reversed on 
other grounds 57 N.Y.S. 303, 39 
App.Div. 525. 

80. N.Y.—Fry v. Bennett, 7 N.Y. 
Super. 54, Code Rep-.N.S., ,238. 

284 


81. N.Y.—Hearst v. Bidder, 129 N. 
Y.S. 1098, 71 Misc. 18, affirmed 129 
N.Y.S. 1126, 144 App.Div. 896. 

37 C.J. p 47 note 32. 

82. N.J.—Schwarz v. Evening News 
Pub. Co., 87 A. 148, 84 N.J.Law 
486—O’Began v. Schermerhorn, 60 
A.2d 10, 25 N.J.Misc. 1. 

83. N.Y.—Welchbrodt v. New York 
Evening Journal, 11 N.Y.S.2d 112. 

84. N.Y.—Brown v. McArthur, 94 X. 
Y.S. 537, 106 App.Div. 366—^Dolevin 
V. Wilder, 30 N.Y.Super. 319, 34 
How.Pr. 488. 

85. N.Y.—^Haffen v. Tribune Ass’n, 
111 N.Y.S. 225, 126 App.Div. 675. 

37 C.J. p 48 note 35. 

86. N.Y.—Smith v. Ottendorfer, 3 N. 
Y.St. 187. 

87. N.Y.—Moody v. Libbey. 1 Abb. 
N.Cas. 164. 

88. N.Y.—Groff v. Daily Review 
Corporation, 283 N.Y.S. 863, 246 
App.Div. 736. 
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Limitations, Defendant mayS9 and must^O plead 
the statute of limitations in order to avail himself 
of it as a defense* 

Defendants insanity. In order that insanity or 
monomania on the subject matter of the charge may 
be available as a defense, it must be directly alleged 
in the plea or answer.9l 

§ 181. Replication or Reply, and Subsequent 
Pleadings 

An appropriate reply or replication Is necessary 
where new matter is alleged in the plea or answer. 

A replication or reply, in jurisdictions where 
it is a proper pleading, must answer the new mat¬ 
ter alleged in the plea or answer.^2 jf plaintiff fails 
to reply to a plea of justification, defendant is enti¬ 
tled to judgment on the pleadings.93 Where a plea 
consists merely of matter of excuse or justification, 
the general replication de injuria sua propria is the 
proper answer and puts the whole plea in issue.^* 
A replication alleging actual malice is a good reply 
to a plea of qualified privilege,^^ or a plea setting 
up the defense that defendant uttered the words on 
the authority of some third person.96 

New assignment. Where defendant in his plea 
sets up that the defamatory matter was published 
in the due course of a judicial proceeding, it has 
been held that plaintiff, if he desires to show a 
publication upon another and different occasion 
from that named in the plea, or that defendant ex¬ 
ceeded his privilege in making the publication,^^, 
must reply by way of new -assignment and a rep¬ 
lication de injuria is insufficient. 


§ 182. Demurrer 

a. In general 

b. To plaintifFs pleading 

c. To defendant’s pleading 

a. In General 

A demurrer to a subsequent pleading has been held 
to search the entire record and to test the sufficiency of 
all the pleadings. 

As in civil actions generally, a demurrer to a sub¬ 
sequent pleading in an action for libel or slander 
has been held to search the entire record and to 
necessitate an examination of all the pleadings.®^ 
In such case the sufficiency of each of the pleadings 
is drawm in question and the cause will be deter¬ 
mined against the party whose pleadings contain 
the first defects.^ 

, b. To Plaintiff’s Pleading 

(1) In general 

(2) To test actionable character of 

words 

(3) Admissions and presumptions 
(1) In General 

The declaration, petition, or complaint In an action 
for libel or slander may be demurred to on proper 
grounds; but a demurrer is not the proper remedy to 
object to indefiniteness in plaIntifPs pleading or to pre¬ 
sent the defenses of truth or privilege unless. In the 
case of privilege, all the facts essential to the defense 
appear on the face of the plaintiff's pleading. 

The sufficiency of a complaint or petition may be 
tested by demurrer,^ and the demurrer may be prop- 


89. Cal.—^Pinkston v. Lieb, 119 P.2d 
1010, 48 CaLApp.2d 352. 

By answer 

Cal.—Pinkston v. Lieb, supra. 

By plea of abatement 
Pa.—Cieslak v. Kaxwowski, Coni.Pl., 
28 Erie Co. 76. 

Partial defense referring to the 
statute of limitations applicable to 
libel and slander was held sufficient 
as a matter of law.—Siegel v. Met¬ 
ropolitan Life Ins. Co., 3^ N.T.S.2d 
658, 263 App.Div. 299. 

90. Cal.—Norris v. Elliott, 39 Cal. 
72. 

37 C.J. p 48 note 40. 

91. Iowa.—Fisher v. Tice, 20 Iowa 
479. 

37 C.J. p 48 note 39. 

92. Mo.—Nelson v. Wallace, 48 Mo. 
App. 193. 

37 C.J. p 48 note 47. 

Reply constmed 

Allegation in reply that defendant 
i^dio broadcasting company negli¬ 


gently failed to stop broadcast did 
not amount to a plea or confession 
that action was grounded on theory 
of negligence.—Sorensen v. Wood, 
243 N.W. 82, 123 Neb. 348, 82 AL.R. 
1098, appeal dismissed E^AB Broad¬ 
casting Co. V. Sorenson, 54 S.Ct. 209, 
290 U.S. 599, 78 L.Ed, 527. 

93. Mo.—^Nelson v. Wallace, 48 Mo. 
App. 193. 

94. Ind.—Crane v. Douglass, 2 
Blackf. 195. 

N.T.—Allen v. Crofoot, 7 Cow. 46. 

95. Ohio.—Dial v, Holter. 6 Ohio St. 
228. 

96- Ind.—Crane v. Douglass, 2 
Blackf. 195. 

97. Ind.—^Nelson v. Robe, 6 Blackf. 
204. 

98. Vt.—Torrey v. Field, 10 Vt 353. 

99. U.S.—Med-A-Dent Co. v. L. D. 
Caulk Co., D.C.Del.. 4 F.2d 126. 

1. N.Y.—Spencer v. Southwick, 11 j 
Johns. 573. I 


2. Ga.—Aiken v. May, “ST S.E.2d 225, 
73 Ga.App. 502. 

37 C.J. p 50 note 81. 

Joinder of causes of action 

The objection that two or more 
separate causes of action arising 
from different publications have been 
joined in one count may be taken 
by demurrer.—Ogren v. Rockford 
Stax Printing Co., 123 N.E. 587, 288 
m. 405. 

Failure to service of notice 

to retract 

A demurrer is the proper way to 
present the objection that the com¬ 
plaint fails to allege ser\ace on de¬ 
fendant of a notice, provided for by 
statute, looking to a retraction or 
apology.—Paul v- National Auction 
Co., 105 S.E. 881, 181 N.C. 1—Osborn 
v. Leach, 47 S.E. 811, 135 N.C. 628. 
66 L.R.A. 648. ^ 

Pleadings held sufficient, as against 
demurrer 

Ga.—Flanders v. Daley, 48 S.E. 327, 
120 Ga. 885. 
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erly sustained where the pleading- demurred to does 
not state facts sufficient to constitute a cause of ac- 
tion.3 ^ A demurrer lies notwithstanding a consti¬ 
tutional provision making the jury the judge of the 
Jaw and the facts as to whether there is or is not 
a libel and a statute making words actionable 
which, from their usual ■ construction and common 
acceptation, are construed as insults, and provid¬ 
ing that no demurrer shall preclude a jury from 
passing thereon, does not limit the power of the 
court to entertain a demurrer not based on con¬ 
struction of the language,5 A demurrer is not the 
remedy to reach indefiniteness in the complaint® 
and it will not be sustained if plaintiff may be or- 
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dered to file a bill of particularsJ 

The defense of truth is not available on demur¬ 
rer.® Likewise, the defense of privilege cannot be 
raised on demurrer® unless all the facts essential 
to the defense appear on the face of the petition, 
declaration, or complaint,in which case the de¬ 
fect may also be reached by a motion to dismiss^ 
or motion for judgment on the pleadingsJ® A de¬ 
murrer is not necessary where absolute privilege 
is affirmatively disclosed in the complaint, as there 
is, in such case, a failure to state a cause of action 
and such failure may be raised at any stage of the 
proceeding and in any manner which presents the 
ground of objection^® 


Mass.— V. Long, 76 N.El. 667, 
190 Mass. 138. 

3. Cal.—Mortensen v. Los Angeles 
Examiner, 296 P. 927, 112 Cal.App. 
194. 

Ga—^Aiken v. May, 37 S.E.2d 225, 73 
Ga.App. 502. 

4. Mo.—^Diener v. Star-Chronicle 
Pub. Co., 132 S.W. 1143, 230 Mo. 
613, 33 L.R.A,N.S., 216. 

Mont.—Griffin v. Opinion Pub. Co., 

138 P.2d 580, 114 Mont. 502, 

5. W.Va.—^Barger v. Hood, 104 S.E. 
280, 87 W.Va. 78. 

6. N.D.—Roethke v. North Dakota 
Taxpayers Ass*n, 10 N.W.2d 738, 72 
N.D. 658. 

7. Puerto Rico.—^Altagracia, Inc. v. 
Wilson, 3 Puerto Rico Fed. 365. 

8. Mass.—Peck v. Wakefield Item 
Co., 183 N.E. 70, 280 Mass. 451. 

37 C.J. p 50 note 99. 

9. U.S.—Dupont Engineering Co. v. 
Nashville Banner Pub. Co, D.C. 
Tenn., 13 F.2d 186—KVOS, Inc., v. 
Associated Press, D.C.Wash., 13 
P.Supp. 910. 

Ark.—Ottinger v. Ferrell, 287 S.W. 
391. 171 Ark, 1085. 

Del.—MacDonough v. A. S. Beck Shoe 
Corporation, 10 A.2d 510, 1 Terry 
318. 

Md-—Cobourn v. Moore, 148 A- 546, 
158 Md. 358. 

:xiass.—Peck v. Wakeflleld Item Co., 
183 N.E. 70, 280 Mass. 451. 

Mo.—Corpus Juris cited in Laun v. 
Union Electric Co. of Missouri, 166 
S.W.2d 1065, 1073, 350 Mo. 572, 144 
A.L.R. 622. 

N.D.—^Roethke v. North Dakota Tax¬ 
payers Ass’n, 10 N.W.2d 738, 72 
N.D. 658, 

S.C.—Rivers v, Florence Printing Co., 

139 S.E. 781, 141 S C. 364. 

37 C.J. p 50 note 5. 

Necessity of pleading privilege spe¬ 
cially as affirmative defense see 
supra § 17S a. 

Where complaifiit or declaration al¬ 
leges malice 

Colo.—Morley v. Post Printing & 


Publishing Co.. 268 P. 540. 84 Colo. 
41. 

Mass —Ingalls v. Hastings & Sons 
Pub. Co., 22 N.E.2d 657, 304 Mass. 
31. 

Wis.—Stevens v. Morse, 201 N.W. 

815, 185 Wis. 500. 

37 C.J. p 50 note 6 [a]. 

Issue of fact 

(1) Where alleged libel cannot be 
declared fair comment on official 
acts without malice, as matter of 
law, issue becomes one of fact and 
cannot be determined on general 
demurrer.—^Moore v. Lererett, Tex. 
Com.App., 52 S.W.2d 252. 

(2) It has been held that a com¬ 
plaint disclosing that alleged de¬ 
famatory statements were made on 
privileged occasion is not demurrable 
on that account, as the question of 
whether privilege was exceeded is 
an issue to be met on trial and can¬ 
not be decided on a demurrer to the 
complaint—Bell v. Bank of Abbe¬ 
ville, 38 S.E.2d 641, 208 S.C. 490. 

Defective demurrer 

In action for slander against fire 
chief for allegedly accusing plain¬ 
tiff of arson, to which fire chief de¬ 
murred on ground he was acting in 
governmental capacity, demurrer was 
defective in that, alleged privilege 
of fire chief not being absolute, de¬ 
murrer should have pointed out 
wherein petition failed to state cause 
of action.—Brown v. Cochran, 268 N. 
W. 585, 222 Iowa 34. 

10, Cal.—Jackson v. Underwriters* 
Report, 69 P.2d 878, 21 Cal.App.2d 
591. 

Colo.—^Morley v. Post Printing & 
Publishing Co., 268 P. 540, 84 Colo. 
41. 

Ga.—Fedderwitz v. Lamb, 25 SE.2d 
414, 195 Ga. 691—Cochran v. 

Sears, Roebuck & Co., 34 S.E«2d 
296, 72 Ga.App. 458—Western Un¬ 
ion Telegraph Co. v. Vickers, 30 
S.E.2d 440, 71 Ga.App. 204—Ivins 
V- Louisville & N. R. Co., 141 S.E 
423, 37 Ga.App. 684. 
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Wash.—^McClure v. Stretch, 147 P.2d 

935, 20 Wash.2d 460. 

37 C.J. p 51 notes 6, 7, 9. 
Consideratiou of whole pleading 

On demurrer to declaration, ques¬ 
tion of privilege must be determined 
from declaration as a whole.—Miles 
V. McGrath, D.C.Md., 4 P.Supp. 603. 
Compelliug plaintiff to set forfeh 
facts 

Where sufficient facts do not ap¬ 
pear in the declaration in an action 
for slander so that defense of priv¬ 
ilege can be raised by demurrer, 
plaintiff cannot be compelled to set 
forth all facts surrounding the pub¬ 
lication so that the question can 
be decided on demurrer.—^MacDon- 
ough V. A. S. Beck Shoe Corporation, 
10 A.2d 510, 1 Terry, Del., 318. 
Publication in, Judicial proceeding 

(1) Privilege may be raised by de¬ 
murrer to complaint showing pub¬ 
lication of alleged libel in judicial 
proceeding.—Irwin v. Newby, 282 P. 
810, 102 Cal.App. 110, rehearing de¬ 
nied 283 P. 370, 102 Cal.App, 110. 

(2) This is true where the com¬ 
plaint shows on its face that libelous 
words were pertinent or material to 
the judicial proceeding giving rise to 
defense of absolute privilege.— 
Brown v. Mack, 56 N.Y.S.2d 910, 185 
Misc. 368. 

(3) Also it is true where the com¬ 
plaint or declaration avers that the 
alleged libelous statements contain¬ 
ed in the pleading or affidavit filed 
in the prior judicial proceeding were 
not relevant to any issue involved in 
that proceeding, but does not state 
any facts showing the irrelevancy. 
Cal.—Donnell v. Linforth, 52 P.2d 

937, 11 Cal.App-2d 25. 

Ill.—Schwender v. Smith, 152 HI* 

App. 436. 

11. N.T.—^Brown v. Mack, 66 N.T.S. 

2d 910, 185 Misc. 368. 

12. N.Y.—Chapman v, Dick, 188 N. 

Y.S. 861, 197 App.Div. 551. 

13. Cal.—^Reid v. Thomas, 279 P- 

226, 99 CaLApp. 719. 
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Publication and responsibility therefor. Indefi¬ 
niteness in the complaint as to the manner of the al¬ 
leged publication is to be reached by a motion to 
make more specific^^ and not by demurrer.^S A 
demurrer will not be sustained on the ground that 
the complaint, without stating the particular cir¬ 
cumstances under which the slander was published, 
alleges merely publication by defendant’s agent and 
ser\^ant while acting in the course, and within the 
scope, of his employment;^® the question whether 
defendant caused the charge to be published is to 
be determined from the evidence and not on de- 
murrer.i'^ Defendant may demur where the com¬ 
plaint does not allege that the defamatory matter 
was published of and concerning plaintiff.^s 
Malice, A petition alleging malice is not demur¬ 
rable as alleging immaterial matter and malice, 
when properly alleged, becomes a question of fact 
which cannot be determined on general demurrer.^® 
Damages, A complaint is demurrable for failure 
to allege special damages if the publication is not 
actionable per sej^i but if the defamatory matter 
is actionable per se a demurrer does not raise the 
question whether there was a sufficient allegation 
that plaintiff suffered special damage .22 

(2) To Test Actionable Character of Words 

A demurrer lies to test the actionable character of 


the words alleged to be defamatory. Where there is an 
innuendo, It is for the court, on demurrer, to determine 
whether it is fairly and reasonably warranted. 

A demurrer is a proper procedure to test the ac¬ 
tionable character of the charge^® and it will be 
sustained when,24 but only when,25 the court can 
affirmatively say that the publication is incapable 
of any reasonable construction which will render 
the words defamatory. In ruling on the demurrer, 
it is the province of the court to construe the al¬ 
leged defamatory matter with the extrinsic facts 
pleaded^® and determine whether the words al¬ 
leged amount in law to libel or slander.27 Where 
the suit is for libel, the court is required, in rul¬ 
ing on the demurrer, to place itself in the position 
of the reading public,2S as the question raised by 
the demurrer is whether the words published, taken 
in their usual and ordinary sense, could be rea¬ 
sonably understood by those who read them as dis¬ 
paraging plaintiff’s reputation.29 A general de¬ 
murrer to a petition or a count thereof will be 
overruled if any of the words laid therein are ac¬ 
tionable but a demurrer will lie to a part of the 
words laid.®^ 

Where there is an innuendo, a demurrer pre¬ 
sents a question of law^s as to the legal effect of the 
innuendo.®® It is for the court to determine wheth¬ 
er the innuendo is fairly and reasonably warranted 


14. Wash.—^Dick v. Northern Pac. 
R. Co., 150 P. 8, 86 Wash. 211, Ann. 
Cas.l917A 638. 

1j 5. Wash.—^Dick v. Northern Pac. 

R. Co., supra. 

16. Minn.—^Kuhl v. United States 

Health & Accident Ins. Co. of Sag¬ 
inaw, Mich., 127 N.W. 628, 112 

Minn. 197. 

17. U.S.—Chiatovich v. Hanchett, C. 
C.Nev., 88 P. 873. 

37 C.J. p 50 note 97. 

18. N.T.—Pagan v. New York Eve- 
^ning Journal Pub. Co., 113 N.Y.S. 

62, 129 App.Div. 28—^New York & 
Westchester Water Co. v. Morning 
Journal Ass’n, 40 N.Y.S. 272, 7 App. 
Div. 609. 

19. Ga.—^Langston v. Langston, 156 

S. E. 469, 42 GaA.pp. 412. 

20. Tex.—^Moore v. Leverett, Com. 
App., 5.2 S.W.2d 252. 

21. S.D.—^Adams v. Scott, 145 N.W. 
446, 33 S.B. 194. 

37 C.J. p 50 note 1. 

22. Mass.—^Robinson v. Coulter, 102 
N.E. 938, 215 Mass. 566. 

23. S.C.—Corpus Juris Q.Tioted in 
Flowers v. Price, 6 S.E.2d 750, 761, 
192 S.C. 3'73. 

Wyo.—Corpus Juris quoted in Sam- 
uelson V. Tribune Pub. Co., 296 P. 
220, 228, 42 Wyo. 419. 

37 C.J. p 50 note 86, 


24. Del.—Corbett v. American 

Newspapers, 5 A.2d 245, 1 Terry 

10 . 

Pa.—Cabrey y. Cameron, Com.Pl., 62 
Montg.Co. 1. 

S.C.—Stokes V. Great Atlantic & Pa¬ 
cific Tea Co., .23 S.E.2d 823, 202 
S.C. 24. 

Tex.—Houston Printing Co. v. Hunt¬ 
er, Civ.App., 105 S.W.2d 312, error 
dismissed, aifirmed. Sup., 106 S.W. 
2d 1043, 129 Tex. 652. 

25. U.S.—^Dupont Engineering Co. v. 
Nashville Banner Pub. Co., D.C. 
Tenn., 13 P.2d 186. 

Pa.—Reed v. Patriot Co., 45 Dauph. 
Co. 1. 

S.C.—Corpus Juris g.uoted in Flowers 
V. Price. 6 S.E.2d 750, 751, 192 S.C. 
373. 

Tex.—Goodrich v. Reporter Pub. Co., 
Civ.App., 199 S.W.2d 228, error re¬ 
fused. 

Wyo.—Corpus Juris quoted in Sam- 
uelson V. Tribune Pub. Co., 296 P. 
220, 228, 42 Wyo. 419. 

37 C J. p 50 note 87. 

Under circumstances 
A demurrer to a declaration in li¬ 
bel cannot be sustained unless the 
words, under the circumstances, are 
incapable of a defamatory meaning. 
—^Epstein v. Dun & Bradstreet, 29 
N,E.2d 123, 306 Mass. 595. 

2S. Ala.—^Marion v. Davis, 114 So. 
357, 217 Ala. 16, 55 A.D.R. 17L 
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Ga—^Aiken v. May, 37 S.B. 2d 225, 73 
Ga.App. 502. 

S.C.—Galloway v. Cox, 172 S.E. 761, 
172 S.C. 101. 

Matters not pleaded 
Where the words were used in 
such a relation or connection as to 
render them not actionable, but it 
does not so appear in the declara¬ 
tion, a demurrer is not available.— 
Little v. Barlow, 26 Ga. 423, 71 Am 
D. 219. 

27. Del.—Snavely v. Booth, 176 A 
649, 6 W.W.Harr. 378—Corbett v 
American Newspapers, 5 A.2d 245. 
1 Terry 10. 

Md.—(Lewis v. Daily News Co., 32 A 
246, 81 Md. 466, 29 L.R.A. 59. 

28. Cal.—^Ray v. Citizen-News Co*. 
57,P.2d 527, 14 Cal.App.2d 6. 

29. Mass.—^Hughes v. New England? 
Newspaper Pub. Co., 43 N.E.2d 657, 
312 Mass. 178. 

30. Mont.—Burr v. Winnett Times 
Pub. Co., 258 P- 242, 80 Mont. 70. 

37 C.J. p 50 note 89. 

31. Ind.—^Abrams v. Smith, 3 

Blackf. 95. 

32. Me.—^Briola v. J. P. Bass Pub. 
Co., 2-5 A.2d 489, 138 Me. 344. 

Mo.—^Hylsky v. Globe Democrat Pub. 
Co., 152 S.W.2d 119, 348 Mo. -83. 

33. Md.—^Brinsfleld v. Howeth, 68 A. 
566, 107 Md, 278, 24 L.R.A.,N-S.. 583 
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by the language used,®^ considered in connection 
with the other facts to which it relates,^® and, if 
the innuendo is not found to be warranted, the' 
demurrer may and should be sustained^e unless the 
words are actionable without the innuendo but 
if the words used are susceptible of more than one 
meaning, one of which is the libelous meaning as¬ 
cribed to them in the petition or complaint, the 
demurrer should be overruled.^^ 

Insulting words. Under a statute making words 
actionable which, from their usual construction and 
common acceptation, are construed as insults and 
tend to violence and breach of the peace, and pro¬ 
viding that no demurrer shall preclude a jury from 
passing thereon, no demurrer lies to determine, by 
construction of the language, whether or not the 


words are insulting.^^ 

(3) Admissions and Presumptions 

A demurrer admits the truth of all material and rel¬ 
evant facts which are well pleaded, including the allega¬ 
tions of falsity, publication, and malice. 

A demurrer to plaintiffs pleading in an action 
for defamation admits the truth of all material and 
relevant facts which are well pleaded,^® but it ad¬ 
mits the truth only of material allegations.^! It 
does not admit the truth of the inference of the 
pleader based on the facts pleaded^s unless the 
facts themselves are sufficient to authorize such 
inference.43 On a general demurrer the good rep¬ 
utation of plaintiff is presumed.'^^ 

Ordinarily a demurrer admits the allegations of 
falsity,^5 publication,and malice, and it also 


— ^Dewis V. Daily News ■Slo., 32 A 
246, 81 Md. 466, 29 L..R.A. 59. 

34. D.S.—^Phillips V. Union Indemni¬ 
ty Co., C.C.A.S.C.. 28 F.2d 701— 
Cannon v. Bee News Pub. Co., D.C. 
Neb., 8 F.Supp. 154. 

Minn.—Corpus Juris (luoted in. Cleary 
V. Webster, 212 N.W. 898, 899. 170 
Minn. 420. 

X.T.—^Arrow SS. Co. v. Bennett, 25 
N.Y.S. 1029, 73 Hun 81. 

S.C,—Stokes -v. Great Atlantic & Pa¬ 
cific Tea Co., 23 S.B.2d 823, 202 S. 
C. 24. 

Tex.—Corpus Juris cited in. Gartman 
V. Hedgpeth, 157 •S,W.2d 139, 141, 
138 Tex. 73. 138 A.Li.R. 666—Corpus 
Juris quoted ia Snider v. Leather- 
wood, Civ.App., 49 S.W.2d 1107, 
1109, error dismissed. 

35. Minn.—Corpus Juris quoted in 
Cleary v. Webster, 212 N.W. 898, 
S99, 17(t Minn. 420. 

N.T.—^Arrow SS. Co. v. Bennett, 25 
N.Y.S. 1029, 73 Hun 81. 

Tex.—Corpus Juris quoted in Snider 
V. Leatherwood, Civ.App., 49 S.W. 
2d 1107, 1109, error dismissed. 

35. Minn.—Echtemacht v. King-, 259 
N.W. 684, 194-Minn. 92—Corpus Ju¬ 
ris quoted in Cleary v. Webster, 
212 N.W. 898, 899, 170 Minn. 420. 
N.Y.—^Arrow SS. Co. v. Bennett, 25 
N.Y.S. 1029, 73 Hun 81. 

Pa.—■’Sarkees v. Wamer-West Corpo¬ 
ration, 37 A.2d 544, 349 Pa. ‘365. 
Tex.—Corpus Juris cited in Gartman 

V. Hedgpeth, 157 S.W.2d 139, 141, 
138 Tex. 73. 138 A.L.R. 666—Cor¬ 
pus Juris quoted in Snider v. 
Leatherwood, Civ.App., 49 S.W.2d 
1107, 1109, error dismissed. 

37. N.Y.—Arrow SS. Co. v. Bennett, 
25 N.Y.S. 1029, 73 Hun 81. 

38w Cal.—Gallagher v. Chavalas, 119 
P.2d 408, 48 Cal.App.2d 52. 

Tex.—Gartman v. Hedgpeth, 157 S. 

W. 2d 139, 138 Tex. 73, 138 A.L.R. 

666 . 

39. W.Va.—^Poling v. Pickens, 73 S. 


B, 251, 70 W.Va. 117, Ann.Oas. 

1913D 995. 

37 C.J. p 50 note S4. 

40. Neb.—^Heckes v. Fremont News¬ 
papers, 13 N.W.2d 110, 144 Neb. 
267. 

N.D.—^Roethke v. North Dakota Tax¬ 
payers Ass'n, 10 N.W.2d 738, 72 N. 
D. 658. 

Pa,—Keefer v. Lancaster Intelligenc¬ 
er and News Journal, 6 Pa.Dist. & 
Co. 73, 476, 39 Lanc.L.Rev. 225, 38 
York Leg.Rec. 167—^Reed v. Patriot 
Co., Com.PL, 45 Dauph.Co. 1. 

S.C.—Stokes V. Great Atlantic & Pa¬ 
cific Tea Co., 23 S.B.2d 823. 202 S. 

C. 24. 

Tex.—Snider v. Leatherwood, Civ. 
App., 49 S.W.2d 1107, error dis¬ 
missed. 

Wyo.—Samuelson v. Tribune Pub. 

Co., 296 P. 220, 42 Wyo. 419. 

37 C.J. p 51 note 16. 

Truth of explanatory circumstanc¬ 
es alleged by plaintiff was admitted 
by defendants’ demurrers.—^Ziebell v. 
Lumbermens Printing Co., 127 F.2d 
677, 14 Wash.2d 261. 

41. Wash.—Miller v. Gust, 127 P. 
845, 71 Wash. 139. 

42. Okl.—^Matthews v. Oklahoma 
Pub. Co., 219 P. 947, 103 Okl. 40. 

43. Okl.—^Matthews v. Oklahoma 
Pub. Co., supra. 

Inferences reasonably warranted 
A general demurrer to libel peti¬ 
tion admits only truth of such infer¬ 
ences alleged as are reasonably war¬ 
ranted from facts pleaded.—Gartman 
V. Hedgepeth, 157 S.W.2d 139, 138 
Tex. 73, 138 A.L.R. 666—Snider v. 
Leatherwood, Tex.Clv.App., 49 S.W. 
2d 1107, error dismissed. 

44. Tex.—Guisti v. Galveston Trib¬ 
une Co., 150 S.W. 874, 105 Tex. 
497, rehearing denied 152 S.W. 167, 
105 Tex. 167. 

Truth of allegation 

On exception of no cause of action, 
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court must assume truth of allega¬ 
tions of petition relative to plain¬ 
tiff’s good reputation.—Otero v 
Ewing, 110 So. 648» 162 La- 453. 56 
A.L.R. 249. 

45. Neb.—^Heckes v. Fremont News¬ 
papers, 13 N.W.2d 110, 144 Neb 
267. 

N.D.—^Roethke v. North Dakota Tax¬ 
payers Ass’n, 10 N.W.2d 738. 72 
N.D. 658. 

Or.—Peck v- Coos Bay Times Pub 
Co., 259 P. ‘307, 122 Or. 408. 

Wash.—Graham v. Star Pub, Co., 233 
P. 625, 133 Wash. 387. 

Wyo.—^“Samuelson v. Tribune Pub 
Co., 296 P. 220. 42 Wyo. 419. 

37 C.J. p 51 note 20. 

Charges must be deemed false as 
alleged by plaintiff, in considering 
sufficiency of complaint for libel on 
demurrer.—^Burr v. Winnett Times 
Pub. Co., 258 P. 242, SO Mont. 70. 
Assumption 

(1) For the purpose of a demurrer 
or exception to the petition or com¬ 
plaint, the court must assume the 
truth of an allegation of falsity. 

Ariz.—^Kansey v. Real Detective Pub. 

Co., 80 P.2d 964, 52 Ariz. 353. 

La.—Otero v. Ewing, 110 So. 648, 162 
La. 453, 66 A.L.R. 249. 

(2) It may not assume that state¬ 
ments regarding plaintiff In alleged 
libelous article published by defend¬ 
ants are true,—^Kinsey v. Real De¬ 
tective Pub. Co., supra. 

46. Neb.—^Heckes v. Fremont News¬ 
papers. 13 N.W.2d 110, 144 Neb. 
267. 

N.D.—Roethke v. North Dakota Tax¬ 
payers Ass’n, 10 N.W.2d 738, 72 N. 

D. 658. 

'37 C.J. p 51 note 21* 

47. N.D.—^Roethke v. North Dakota 
Taxpayers Ass’n, supra. 

Or.—^Peck v. Coos Bay Times Pub. 

Co., 259 P. 307, 122 Or. 408. 

Wash.—Graham v. Star Pub. Co., 233 
P. 625, 133 Wash. 387. 
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admits the application of the defamatory words to 
plaintiff but a demurrer does not admit that an 
absolutely privileged communication was malicious¬ 
ly published as alleged in the complaint,and 
where, because of the absence of an averment that 
allegations in prior litigation were not relevant to 
the subject matter of that litigation, averments as 
to malice and falsehood in making such allegations 
are wholly immaterial they are not admitted by the 
demurrer.50 ^ demurrer does not admit an allega¬ 
tion that defamatory matter published as part of 
the pleadings in a prior cause was not relevant or 
material to that cause.^^ 

Meaning and actionable quality of zvords. To the 
extent that the demurrer tests the actionable quality 
of the words it is an admission of the allegations of 
the complaint.52 ^ demurrer admits implications 
flowing naturally or per se from the publication 
but it does not admit that the words in themselves 
are actionable per se,®^ nor does it admit an unfair 
or forced construction of the words.^s The mean¬ 
ing attributed by the innuendo is not necessarily 
admitted by the demurrer such meaning is not 


admitted if it is not justified by the words them¬ 
selves or by the extrinsic facts with which they 
are connected but, as a general rule, the correct¬ 
ness of the innuendoes as averred is admitted if the 
words are susceptible of that meaning.^^ 

a To Defendant’s Pleading 

The insufficiency of the answer may be attacked by 
demurrer. 

The insufficiency of the answer may be attacked 
by demurrer,59 whether the answer consists of a 
denial®^ or purports to plead a complete defense®^ 
of privilege®^ or justification^^ or a partial defense 
in mitigation of damages.54 In order to be sustain¬ 
able, the demurrer must, of course, be well taken.^5 
An allegation in the answer that the language of the 
publication was fair and reasonable comment and 
criticism is not such a statement of facts as is ad¬ 
mitted by the demurrer where it appears from the 
publication, which is libelous per se, and from the 
answer, that one or more of the matters essential 
to the defense of fair and reasonable comment and 
criticism is lacking.®® 


Wyo —Samuelson v. Tribune Pub. 

Co.» 298 P. 220, 42 Wyo. 419. 

37 C.J. p 51 note 22. 

Willfulness aoxd malice 
Ill.—^Wisher v. City of Centralia, 273 
IlLApp. 168. 

48. Ariz.—Vinson v. O’Malley, 220 P. 
393, 25 Ariz. 552. 

Iowa.—Codner v. Central Credit Rat¬ 
ing Agency, 161 N.W. 657, 180 Iowa 
188. 

49. Mich.—^Mundy v. McDonald, 185 
N.W. 877, 216 Mich. 444, 20 A.L.R. 
398. 

50. Wash.—^McClure v. Stretch, 147 
P.2d 935, 20 Wash.2d 460. 

51. D.C.—Toung v. Young, 18 P.2d 
807. 57 APp.D.C. 157. 

52. S.C.—Cforpus Jturis quoted in 
Flowers v. Price, 8 S.E.2d 750, 751, 
192 S.C. 373. 

37 O.J. p 51 note 26. 

53. Neb.—^Heckes v. Fremont News¬ 
papers. 13 N.W.2d 110, 144 Neb. 
267. 

54. Md.—Baugh v. Moore, 39 Al. 404, 
939, 122 Md. 149. 

55. Mo.—Pntschle v. Kettle River 
Co.. 139 S.W.2d 94«, 346 Mo. 196. 

56. Puerto Rico.—Stokes v. Dooley, i 
3 Puerto Rico Fed. 1. 

S7 C.J. p 52 note 23. 

57. Ohio.—Bigelow v. Brumley, 37 
N.B.2d 684. 138 Ohio St. 574. 

3? C,J. p 52 note 29. 

58. N.D.—^Danger v. The Courier- 
News, 179 N.W. 909, 46 N.D. 430. 

37 C.J. p 52 note 30. 

59. Ala,—^Perdon v. Dickens, 49 So. 
388, 161 Ala. 181. 

53C.J.S.-19 


i 60. Puerto Rico.—Siebert v. Vivoni, 
3 Puerto Rico Fed. 161. 

Denial that matter is actionable 
per se should not, on demurrer, he 
permitted to stand where the matter 
is grossly libelous.—Siebert v. Vivo¬ 
ni, supra. 

61. Mitigating circumstances 
Where an answer to a complaint 

sets up as a complete defense to the- 
whole cause of action circumstances 
which can only be admitted in evi¬ 
dence in mitigation of damages, a 
demurrer is proper.—Robinson v. 
Evening Post Pub. Co., 55 N.Y.S. 62, 
25 Misc. 243, 28 N.Y.Civ.Proc. 239, 
reversed on other grounds 57 N.Y.S, 
303, 39 App.Div. 526—37 C.J. p 52 
note 37. 

62. N.Y.—^Pry v, Bennett, T N.Y.Su- 
per. 54, Code Rep.,N.S., 238. 

63. N.Y.—Sawyer v. Bennett, 20 N. 
Y.S. 45, 22 N.Y.Civ.Proc. 343, 28 
AbbN.Cas. 393, affirmed 20 N.Y.S. 
835. 

37 C.J. p '52 note 34. 

64. SXf.—^Bum v. Evening Post Pub. 
Co., 138 S.B. 520, 927, 140 S.C. 21. 

37 C.J. p 52 note 35. 

65. N.Y.—^Bergstrom v. Commercial 
Adv. Ass’n, 131 N.Y.S. 1025, 147 
App.Div. 774, 3 N.Y.Civ.Proc.,N.S., 
91. 

Partial defense 

<1> Where the facts alleged in a 
separate and partial defense by way 
of mitigation of damages constitute 
a partial defense, and the allegations 
of another separate defense consti¬ 
tute a partial defense, a demurrer 
on the ground that they are insuffi- 
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cient in law on their face cannot be 
sustained.—Bergstrom v. Commer¬ 
cial Adv. Ass’n, supra. 

(2) Also, where the matters plead¬ 
ed in a separate and distinct defense 
to an action for libel constitute a 
partial defense in mitigation of dam¬ 
ages, a demurrer on the ground that 
the facts pleaded do not constitute 
either a whole or a partial defense 
cannot he sustained.—Bergstrom v. 
Commercial Adv. Ass’n, supra. 

(3) Where any fact alleged in a 
separate defense in mitigation of 
damages is competent for that pur¬ 
pose, a demurrer to such defense as 
a whole is not well taken, although 
some of the facts alleged are inad¬ 
missible for that purpose.—^Klaw v. 
New York Press Co., 129 N.Y.S. 224, 
144 App.Div. 501—37 C.J. p 52 note 
36. 

Grounds not authorized by statute 

Demurrer to an affirmative de¬ 
fense on ground that the facts could 
not be determined from the plead¬ 
ings, and that answer did not set 
forth any circumstances mitigating 
the tort alleged to have been commit¬ 
ted, and that the facts were set 
forth only to prejudice court and 
jury, could not be considered since 
demurrer on such grounds is not au¬ 
thorized by statute.—Schneider v. 
Kenosha News Pub. Co., 20 N.W.2d 
568, 247 Wis. 332, followed in Schnei¬ 
der v. Journal-Times Co., 20 N.W.2d 
572, 247 Wis. 391. 

66. Vt.—^Kinsley v. Herald ^ Globe 

Ass’n, 34 A,2d 99, 113 Vt. 272, 148 

A.D.R. 1164, followed in 34 A.2d 

105, 113 Vt. 283. 
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§ 183. Amendment 

The court may permit the declaration, petition, or 
complaint to be amended, provided the amendment does 
not introduce a new cause of action or have the effect 
of depriving the defendant of the right to plead the stat¬ 
ute of limitations. So too an amendment of the answer 
may be allowed by the court. 

The court may, in its discretion,®*^ allow the dec¬ 
laration, petition, or complaint to be amended in a 
proper case,®® and sometimes it is held error to 
strike, or sustain an objection to the allowance of, 
a proper amendment.®® An amendment is proper 
for the purpose of removing uncertainty as to 
whether the suit is for libel or slander,*^® stating 
separately two causes of action which have im¬ 
properly been stated as one,*^^ changing the venue,^^ 
striking out allegations showing privilege,^® setting 
out the defamatory words charged in a different 
form,or setting forth the defamatory words as 
originally published in a foreign language.^® So 
too an amendment is proper for the purpose of 
adding words of the same general character as the 


original charge alleged,^® inserting an innuendo,77 
alleging publication,7® setting up an additional pub¬ 
lication of the original libel,7® or setting up special 
damages.®® Also an amendment is proper for the 
purpose of showing the falsity of the charge,®! 
malice on the part of defendant,the giving of 
notice, as required by statute, to defendant before 
bringing suit,®® or that the defamation was pub¬ 
lished of plaintiff in connection with his business, 
office, or profession,®4 or for the purpose of show¬ 
ing more specifically the object of the defamatory 
publication.®® A declaration may be amended so 
as to confine the action to parts of the charge, and 
thus prevent justification by defendant as to the 
truth of the other charges.®® 

On the other hand, an amendment introducing a 
new cause of action will not be allowed ;®7 and, 
without the consent of the parties, this is also true 
of an amendment which would have the effect of 
depriving defendant of the right to plead the stat- 


S7. Mont.—^Downs v. Cassidy, 133 P. 
106. 47 Mont. 471, Ann.Cas.l915B, 
1155. 

R.I.—^Do'bson V. Providence Tribune 
Co., 126 A. 750, 46 R.I. 262. 

37 C.J. p 52 note 42. 

68. Mo.—Seested v. Post Printingr & 
Publishing Co., 31 S.’W‘.2dl 1045, 326 
jUo. ooS. 

Or.—^Lowe v. Brown, 235 P. 395, 114 
Or. 426. 

37 C.J. p 52 note 44. 

Amendment held not to nua^e publi¬ 
cation libelous per se 
Ga.—Harrison v. Constitution Pub. 

Co., 152 S.E. 131, 41 Ga.App. 102. 
Amendment not effected 

Mere introduction in evidence of 
parts of abandoned petition in slan¬ 
der suit did not make them part of 
petition on which cause was tried.— 
Vaughn v. May, Mo.App., 9 S,W.2d 
156. 

69. Ala.—^Bridwell v. Brotherhood of 
Railroad Trainmen, 150 So. 338, 227 
Ala. 443. 

Ga.—Stanley v. Warner Bros. Pic¬ 
tures, 12 S.E.2d 441, 64 Ga.App. 
228. 

N.T.—Johnston v. MacPadden News¬ 
papers Corporation, 263 N.T.S. 561, 
238 App.Div. 68, reargument de¬ 
nied 263 N.T.S. 976, 239 App.Div. 
815. 

70. Ga.—Alvins v. ILouisville & N, H. 
Co.. 141 S.B. 423, 37 Ga.App, 684. 

71. N Y,—Colgin v. U. S. Mercan¬ 
tile Reporting Co., 40 N.T.S. 961, 
8 App.Div. 617. 

72. N.T.—^Pain v. Parker, 13 Johns. 
329. 

Pa.—^Dotts V. Schaiko, 5 Pa.I>ist. & 
Co. 641. 


73. Tex.—Sinclair v. Dalien, 11 S. 
W. 147, 73 Tex. 73. 

74. Mont.—Downs v. Cassidy, 133 P. 
106, 47 Mont. 471, Ann.Cas.l915B 
1155. 

37 C.J. p 53 note 62. 

75. Pa.—Kowalewski v. Markowski, 
86 Pa. Super. 27—Wilcinska v. Jos- 
tremska, 12 Pa,Dist & Co. 718, 43 
York Leg.Rec. 151. 

37 C.J. p 53 note 51. 

76. Conn.—Barber v. Barber, 33 
Conn. 335. 

37 C.J. p 53 note 61. 

77- —^Hawks v. Patton, 18 Ga. '52, 
63 Am.D. 266. 

Mich.—^Hoyt v. Wayne Cir. Judge, 
75 N.W. 295, 117 Mich. 172. 

78- Ga.—Wolfe v. Israel, 29 S.E. 
935, 102 Ga. 772. 

37 C.J. p 53 note 53. 

Publication in several states 

Pact that amended counts to com¬ 
plaint for libel alleged publication 
in several states, necessitating ap¬ 
plication of different principles of 
law, was no ground for refusing to 
allow such counts.—^Bndwell v. 
Brotherhood of Railroad Trainmen, 
150 So. 335, 227 Ala. 443. 

79. N.T.—Corbin v. Hnapp, 5 Hun 
1-97. 

37 C.J. p 53 note 63, 

Circulation in state 

If allegation of publication of al¬ 
leged libelous newspaper article was 
sufficient, court should have permit¬ 
ted plaintiffs to serve amended com¬ 
plaint respecting circulation thereof 
in state.—^Jchnston v. MacPadden 
Newspapers Corporation, 263 N.T.S. 
561, 238 App.Div. 68, reargument de¬ 
nied 263 N.T.S. 976, 239 App.Div. 815. 
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80. Mich.—^Hoyt v. Donovan, 75 N. 
W. 295, 117 Mich. 172. 

37 C.J. P 63 note 49. 

Amendment beacdng on (Question of 
damages should be allowed.—Stanley 
V. Warner Bros. Pictures, 12 S.E.2d 
441, 64 Ga,App. 228. 

81. (La.—^Mitreaud v. Delassize, 13 
La. 416. 

82. Ky.—Williams v, Gordon, 11 
Bush 693. 

La.—^Mitreaud v, I>elassize, 13 Ia. 
416. 

Amendment bearing on g.uestion of 
good faith, and consequently on ques¬ 
tion of malice, should be allowed.— 
Stanley v. Warner Bros. Pictures, 12 
S.E.2d 441, 64 Ga.App. 228. 

83. N.C.—Osborn v. Leach, 47 S.E. 
811, 135 N.C. 628, 66 L.R.A 648 
-—Williams v. Smith, 46 S.E. 602, 
134 N.C. 249. 

84. Tex.—^Nettles v. Somervell, 25 
iS.W. 658, 6 Tex.Civ.App. 627. 

37 C.J. p 53 note 48. 

85. Tenn.—^Pry v. McQord, 33 S.W. 
568, 95 Tenn. 67-8. 

86. Mich.—^Aronson v. Baldwin, 146 
N.W. 206, 175 Mich. 565. 

87. Wis.—^Larkin v. Noonan, 19 Wis. 
82. 

37 C.J. p 53 note 60. 

Amendment held not to introduce 
new cause of action 
Ga.—Stanley v. Warner Bros. Pic¬ 
tures, 12 S.E.2d 441, 64 Ga.App. 
228—Ivins V. Louisville & N. R. 
Co., 141 S.E. 423, 37 Ga.App. 684. 
Ill.—^Cooper V. Illinois Pub. & Print¬ 
ing Co., 218 Ill.App. 95—Siegel v. 
Thompson, 181 IlLApp. 164. 
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ute of limitations.An amendment for the pur¬ 
pose of properly alleging special damages has been 
denied where the evidence proved the truth of the 
charge^^ or the statement relied on as constituting 
slander was such as could not under any circum¬ 
stances be held defamatory.^O Refusal of leave to 
amend on sustaining a demurrer may be proper and 
not an abuse of discretion,91 as where plaintiff had 
notice of the defects in his pleading in ample time 
to permit an amendment, or a request therefor, be¬ 
fore the sustaining of the demurrer ;92 and the 
court may, in the exercise of its discretion, refuse 
to allow an amendment on the day of the trial ex¬ 
cept on the condition of giving defendant a con- 

tinuance.93 

Of plea or answer. In a proper case the court 
may allow the answer in an action for defamation 
to be amended.9^ The subject matter of the amend¬ 
ment may be a denials or the defense of privi- 
lege,96 or it may be the defense of justification,97 
provided the amendment is offered before the case 
goes to the jury;98 but, where the justification is 
not as broad as the charge, the answer cannot be so 
amended as to set up specific facts occurring sub¬ 


sequently to the publication of the defamatory mat¬ 
ter ;99 nor can the answer be so amended as to de¬ 
ny the publicati<m charged and set up the publi¬ 
cation of other words constituting wholly new trans¬ 
actions alleged to be true, as defense of the action 
nor can it be so amended as to deny that defendant 
published the newspaper in which the alleged libel 
was printed.^ While it has been held that the stat¬ 
ute of limitations cannot be set up by way of 
amendment of the answer,^ an amendment of the 
answer to show that the action was not brought 
within the period of the statute of limitations has 
been allowed where such defense appeared from 
plaintifFs evidence."* It is not error to refuse to 
allow a proposed amendment which does not relate 
to the alleged libeL® 

§ 184. Bill of Particulars 

On proper application, a bill of particulars may and 
should be ordered where the pleading of a party does not 
state the facts on which he relies as a cause of action 
or affirmative defense with sufficient particularity to ad¬ 
vise the opposite party of what he must be prepared to 
meet. 

The general rules governing bills of particulars 
apply in actions for defamation.® A bill of par¬ 


es. N.C.—^Hester v, Mullen, 12 S.E. 

447, 107 N.O. 724. 

37 C.J. p 53 note 59. 

Ky.—^Nixon v. Wriglit, 11 S.W. 
8, 10 Ky-Ii. -863. 

90. N.Y.—Connelly v. McKay, 28 N. 

T.S.2(i 327, 176 Misc. 685. 

91. Cal.—Mortensen v. XrOs Angeles 
Examiner, 296 P. 927, 112 Cal.App. 
194. 

92. Oal.—Ousdal v. Sansum, 260 P. 
322, 86 Cal.App. 119. 

93. Iowa.—O’Neil v. Adams, 122 N. 
W. 976, 144 Iowa 385. 

37 C.J. p 52 note 43. 

94. Cal.—Pinkston v. Lieb, 119 P.2d 
1010, 48 Cal.App.2d 352. 

Mo.—^Lee v. W. E. Puetterer Battery 
& Supplies Co., 23 iS.W.2d 45, 323 
Mo. 1204. 

Discretion of court 

(1) The granting or refusal of 
leave to amend is within the discre¬ 
tion of the court.—^Alderman v. 
Prench, 1 Pick. (Mass.) 1, 11 Am.D. 
114—37 C.J. p '54 note 66. 

(2) Allowing an amendment at the 
trial was not an abuse of discretion 
where plaintiff was not put to any 
disadvantage and did not ask for a 
continuance.—Le Cyr v. Dow, 86 P.2d 
900, 30 Cal.App.2d 457. 

Amendment allowed at of with¬ 
drawal of replication 

U.S.—McGill V. Sheehee, D.O., 16 F. 

Cas.No.S,796, 1 Oranch C.C. 49. | 

Amendment to conform, to proof j 
Defendant may amend his answer] 


after fhe testimony Is all closed so 
as to conform to the proof.—^Hensley 

V. Prince, 2 Ky.Op. 325. 

95. Cal.—^Le Cyr v. Dow, 86 P.2d 
900, 30 Cal.App.2d 457. 

Denial of all allegations 
Where defendant has in his an¬ 
swer admitted some allegations of 
the complaint, he may be allowed to 
amend so as to deny all allegations. 
—De Cyr v. Dow, supra. 

Denial of allegations as to daatnages 
Defendant may he allowed to 
amend his answer by denying state¬ 
ments in the complaint as to the 
manner in which plaintiff was dam¬ 
aged, and as to the amount of dam¬ 
ages sustained,—Goodyear Dental 
Vulcanite Co. t. 'White, aaN.Y., 10 
P.Cas.No.5,601, 4 Bann. & A. 437, 17 
Blatchf. 5. 

96. lowsL —Kinney v. Cady, 4 N.W. 
2d 225, 232 Iowa 403. 

Mo.—Lee v. W. E. Fuetterer Battery 
& Supplies Co., 23 S.W.2d 45, 323' 
Mo. 1204. 

97. Cal.—^Pinkston v. ILieb, 119 P.2d 
1010, 48 Cal.App.2d 352. 

Mo.—Lee v. W, E, Puetterer Battery 
& Supplies Co., 23 S.W.2d 45, 323 
Mo. 1204. 

37 C.J. p 64 note 68. 

9a La.—Billet v. Times-Democrat 
Pub. Co., 32 So. 17, 107 La. 751, 
58 L.R.A. 62. 

S.C.—^Waters v. Guthrie, 18 S.C.Law 
106. 

99. N.Y.—^Lanpher v. Clark, 29 N.Y. 
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S. 107, 77 Hun SOS, reversed on 
other grounds 44 N.B. 182, 149 N. 
Y. 472. 

1. Iowa,—Halley v. Gregg, 48 N.W. 
974, 82 Iowa 622. 

2. N.Y.—Canale v. Press Pub. Co., 
70 N.Y.S. 450, 61 App.Div. 143. 

a Ky.—^Allensworth v. Coleman, 5 
Dana 315. 

4. Mass.—^Brickett t. Davis, 21 Pick. 
404. 

5. Cal.—Maher v. DevUn, 263 P. 812, 
203 Cal. 207. 

6. N.Y.—(Cassidy v. Gannett Co., 18 
N.Y.S.2d 729, 173 Misc. 634. 

Pa.—^Banks v. Jackson, 45 Pa.Dist. & 
Co. 643, 52 Dauph.Co. 403—Jones 
V. Wilkes-Barre Independent Co., 
Com.Pl., 37 Lu 2 .Leg.Reg, 225. 

37 C.J. p 48 note 58. 

Bill of particnlars refused 
Del.—^Yerkey v. Wright, 36 A.2d 366, 
3 Terry 474—^MacDonough v. A. S. 
Beck Shoe Corporation, 15 A.2d 436, 
2 Terry 69, opinion adhered to 16 
A.2d 249, 2 Terry 123. 

MotiozL or rule 

(1) As to particularity, anything 
necessary to enable plaintiff, to meet 
defensive matter may be obtained on 
motion.—^Fleckenstein v. Friedman, 
193 N.E. 537, 266 N.Y. 19. 

(2) A rule for a more specific 
statement has been treated as a rule 
for a bill of particulars.—^Banks v. 
Jackson, 45 Pa.Dist. & Co. €43, €2 
Dauph-Co. 403. 
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ticulars may, and on proper application should, be 
ordered where the pleading of a party is general 
and does not state the facts on which he relies as 
a cause of action or affirmative defense with suffi¬ 
cient particularity to advise the opposite party of 
what he must be prepared to meet^ However, a 
bill of particulars will not be granted: If the op¬ 
posite party is in a position to know the facts or 
to ascertain them as readily and easily as the plead¬ 
er if it is not probable that he will be surprised 
by any proof offered under the pleadings;^ where 
the nature of the facts required to be specified is 
such that because of their indefiniteness or tmcer- 
tainty they cannot be adequately expressed;^® or, 
in case the bill is requested by defendant, the dec¬ 
laration gives him all the information to which he 
is entitled^l or the bill is not necessary to enable 
him to answer on the merits or to justify the pub- 
lication .12 Specifications cannot be required to the 
point of making it impossible for a party to pre¬ 
sent his case or defense in a manner in which he has 


a legal right to present it;^® and, where there are 
both proper and improper demands for particulars, 
the bill will be ordered only as to such demands 
as are proper.^^ A statement of what portion of an 
article is claimed to be privileged should be called 
for by a motion to make the pleading more definite 
and certain, rather than by a demand for a bill of 

particulars.^® 

The bill should contain a statement of all the nec¬ 
essary facts which the party intends to prove at the 
trial, but not matters of evidence.^® Where the 
complaint or petition does not allege enough specific 
facts with regard to publication, a bill of particulars 
may be ordered^^ so as to apprise defendant of the 
timers and placets of the alleged publication, and 
the names of the persons to whom such publica¬ 
tion was made,^0 although as to the last proposi¬ 
tion there is also authority to the contrary.^i 

Damages. Plaintiff will not be ordered to fur¬ 
nish a bill of particulars showing the elements of 
his general damages,^^ or stating specifically his 


7. N.T.—Cassidy v. Gannett Co., 1-S 
N.Y.S.2d 729, 173 Misc. 634. 

Puerto Rico.—Siebert v. Vivoni, 3 
Puerto Rico Fed. 161. 

Wash.—Catarau v. Sunde & D’Evers 
Co., 63 P.2d S65, 138 Wash. '592. 

37 G.J. j) 48 note 59. 

8. Del.—MacDonough v. A. 6. Beck 
Shoe Corporation, 15 A.2d 436, 2 
Terry 59, opinion adhered to 16 
A.2d 249, 2 Terry 123. 

37 C.J. p 48 note 60. 

9. N.T.—^Reader v. Haggln, 107 N. 
T.S. 963, 123 App,Div. 489. 

10. N.T.—Hatch v. Matthews, 33 K. 
T.-S. 332, 85 Hun 622, 

11. Del.—Terkey v. Wright, '36 A. 2d 
366, 3 Terry 474. 

12. N.Y.—Kuster v. New York 

Times Qo., 79 N.T.S. 978, 79 App. 
Div. 39. 

37 C.J. p 49 note 62. 

13. Mass.—^Louka v. Park Entertain¬ 
ments, 1 N.E.2d 41, 294 Mass. 268. 

14. N.J.—WeUter v. Bender, 35 A.2d 
436, 22 N.J.Misc. 44. 

15. N.Y.—Cassidy v. Gannett Co^ 13 
N.Y.S.2d 729, 173 Misc. 634. 

16. N.Y.—Bail V. Evening Post Pub. 
Co., 38 Hun 11, appeal dismissed 
101 N.Y. 641. 

37 C.J. p 49 note 64. 

17. m.—^American Rolling Mill 

Corp. V. Ohio Iron & Metal Go., 120 
IIIA-PP. 614. 

37 C.J. p 49 note 66, 

Manner of publication 
N.Y.—O'Brien v. Wicklow. 67 N.T.S. 
2d 621. 

Contents of defamatory matter 
N.Y,—O’Brien v. Wicklow, supra. 


Stating falsa and true parts of pub-' 
lication 

(1) According to one case, plain¬ 
tiff cannot be required to furnish a 
bill of particulars stating what part 
of the publication he deems false and 
what part true.—^Singer v. New York 
Times Co.. 77 N.T.S. 631, 74 App. 
Div. 330. 

(2) The opposite conclusion was 
reached, however, in a subsequent 
case in the same state.—Cromwell v. 
Norton, 257 N.Y.S. 783, 235 App.Div. 
546. 

18. N.J.—Walter v. Bender, 85 A.2d 
435, 22 N.J.Misc. 44. 

N.Y.—Kirkman v. Baonka, 212 N.Y.S. 
845, 215 App.Div. 691—O'Brien v. 
Wicklow. 67 N.Y.S.2d 521. 

Pa.—Banks v. Jackson, 45 Pa.Dist. 

& Co. 643, 52 Dau-ph.Co. 403. 

Va.—Federal Land Bank of Balti¬ 
more V. Birchheld, 3 S.E.2d 405, 
173 Va. 200. 

37 C.J. p 49 note 67. 

19. 'N.Y.—^Kirkman v. ESonka, 212 

N.T.S. 845, 215 App.Div. 691— 

O'Brien v. Wicklow, 67 N.Y.S.2d 
521. 

Puerto Rico.—Central Altagracia v. 

Wilson, 3 Puerto Rico Fed. 365. 
Va.—^Federal Land Bank of Balti¬ 
more V. Birchfield, 3 S.B.2d 405, 
173 Va. 200. 

37 C.J. p 49 note 68. 

20. N.J.—^Walter v. Bender! 35 A.2d 
435, 22 N.J.Misc. 44. 

N.Y.—^Kleiman v. Beech-Nut Packing 
Co., 20 N.T.S.2d 196, 259 App.Div. 
693—Cromwell v. Norton, 257 N.Y 
S. 788, 235 App.Div. 546—O'Brien 
V. Wicklow, 67 N.Y.S.2d 521. 
Puerto Rico.—Central Altagracia v 
Wilson, 3 Puerto Rico Fed. 365. 
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S.C.—^Boling V. Clinton Cotton Mills, 
161 S.B. 195, 163 SLC. 13. 

Va.—^Federal Land Bank of Balti¬ 
more V. Birchfield, 8 S.E.2d 405, 173 
. Va. 200. 

37 C.J. p 49 note 69. 

Zn. Bennsylvaaila 

(1) There €^*6 cases supporting the 
rule.—^Banks v. Jackson, 45 Pa.Dist. 
«& Co. 643, 52 Dauph.Co. 403—Weil v. 
Dun, 2 Pa.Co. 72. 

(2) However, there are also cases 
to the contrary.—^Doan v. Sellers, 2 
Chest.Co. (Pa.) 172-^7 CJ. p 49 
notes 69, 71. 

One person 

(1) Defendant Is entitled to a bill 
of particulars stating the name of at 
least one person present at the time 
of each separate utterance,—^Kirkman 
V. Kionka, 212 N.T.S. 845, 215 App. 
Div. 691. 

(2) A bill of particulars Is suffi¬ 
cient which names one person in 
whose presence the words were spo¬ 
ken or published. 

Ky.—McCollum V. ILangdon, 176 S.W. 
990, 165 Ky. 244. 

N.Y.—^Dempewolf v. Hills, 53 N.Y. 
Super. 105. 11 N.Y.Civ.Proc. 14. 

(3) Referring to the rule obtain¬ 
ing in other states, it has been said 
that the requirement of furnishing 
of name of one witness to publica¬ 
tion is not for purpose of limiting 
evidence to that witness, but rather 
IS for purpose of identifying act re¬ 
lied on or specification of time or 
place of publication.—Yerkey v. 
Wright, 36 A.2d 366, 3 Terry 474. 

21. Del.—Yerkey v. Wright, supra. 

22. N.J.—Walter v. Bender, 35 A2d 
435, 22 N.J.Misc. 44, 

37 C.J. p 49 note 72. 
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special damages where special damages are not 
alleged.2^ On the other hand, where special dam¬ 
ages are claimed, without sufficient details, plaintiff 
may be required to state the particulars relating 
thereto,such as the names and addresses of cus¬ 
tomers who have ceased to deal with him;25 but a 
demand for particularization of damages which is 
too minute and exacting will be denied.26 

§ 185. Issues, Proof, and Variance 

In order to recover, plaintiff must prove the matters 
which have been put in issue by the pleadings and which 
it was necessary for him to allege. 

In order to recover, plaintiff must prove the mat¬ 
ters which have been put in issue by the pleadings^'^ 
and which it was necessary for him to allege, such 
as the words spoken or wTitten,28 publication there- 
of,28 the matters requisite to make the words de¬ 
famatory and actionable where they are not ac¬ 
tionable per se,30 a^d that he was the person re¬ 
ferred to in the publication, or that others could 
reasonably so conclude.^^ 

On the other hand, it is not necessary for plain¬ 
tiff to prove mere introductory averments not ma¬ 
terial to the action,22 or an allegation which is un¬ 
necessary and surplusage, such as, where the let¬ 
ter or article is libelous per se, an innuendo alle- 
gation^s or an allegation respecting the falsity of 
the written statement.^^ Where the complaint 
charges defendant with the publication of matter 


which is libelous per se, and defendant pleads the 
general issue, plaintiff is obliged to prove only the 
fact of publication by defendant and where there 
is a statute so providing, plaintiff, in order to re¬ 
cover, need only prove that libelous matter was pub¬ 
lished by defendant concerning plaintiff.^® If the 
complaint or petition alleges distinct and separate 
charges, plaintiff may recover on proof of any of 

them.27 

§ 186. -Issues Raised by, and Evidence 

Admissible under, Pleadings in Gen¬ 
eral 

a. Issues 

b. Admissibility of evidence under plead¬ 

ings 

a. Issues 

The issues In an action for defamation are those 
which are presented by the pleadings. 

In an action for slander, where the words al¬ 
leged are actionable per se, justification is not 
pleaded, and privilege is not claimed, the issues are 
whether defendant spoke of and concerning plain¬ 
tiff the words alleged^S and, if so, what damage 
plaintiff is entitled to recover, as discussed infra § 
191. Broadly speaking, the general issue or general 
denial puts in issue every material allegation of 
the declaration or complaint^s and whatever is nec¬ 
essary for plaintiff to prove in order to make out 


XiUxiry to feelings | 

Plaintiff was not precluded from! 
claiming- damages to her feelings by 
her failure to mention such injury 
in answer to interrogatories request¬ 
ing her to state fully her damages.— 
ILouka V. Park Entertainments, 1 N. 
R2d 41, 294 Mass. 268. 

23. N.T.—^Loscher v. Hager, 109 N. 
Y.S. 662, 124 App.Div. 568—Cruik- 
shank v. Bennett, 62 N.T.S. 118, 30 
Misc. 232. 

Bemnxrer, rather than motion for 
a bill of particulars, is the proper 
method of raising the objection that 
special damages are not alleged.— 
Adams v. Scott, 145 N.W. 446, 33 S. 
D. 194. 

24. N.J.—Walter v. Bender, 35 A.2d 
435, 22 N.J.Misc. 4-4. 

N.T.—O'Brien v. Wicklow, 67 N.T.S. 
2d 521. 

37 C.J. p 49 note 74. 

25. KJ.—Walter v. Bender, 35 A.2d 
435, 22 N.J.Mise. 44. 

26. N.J.—Walter v. Bender, supra. 

27. Ky.—^Vanover v. Wells, 94 S.W. 
2d 999, 264 Ky. 461. 

28. N.T.—Ewig V. Taub, 56 N.T.S. 
2d 122. 


SS. Va.—^Montgomery Ward & Co. 

V. Nance, 182 S.B. 264, 165 Va. 363. 
Place of publication 

Plaintiff, having alleged that let¬ 
ter was published in named county 
within state, was required to prove 
allegation.—Collins v. Brotherhood of 
Railroad Trainmen, 148 So. 133, 226 
Ala. 6'59. 

30. Neb,—^Hudson v. Schmid, 272 N. 

W. 406, 132 Neb. 533. 

37 C.J. p 56 note 25. 

Xnntiendo 

N.C.—^Flake v. Greensboro News Co., 
195 S.E. 55, 212 N.C. 7*80. 

Hearer’s nnderstanding 

(1) Where words complained of 
were not actionable per se, it was 
necessary for plaintiff to prove how 
words were understood by hearer.— 
Vaughn v. May, 274 S.W. 969, 217 
Mo.App. 613. 

(2) In suit for slander by use of 
words equally capable of conveying 
claimed defamatory meaning or some 
other innocent meaning, proof that 
third persons understood language 
as conveying defamatory meaning is 
necessary,—^Montgomery Ward & Co. 
V, Peaster, Tex.Civ.App., 173 S.W.2d 
302. 


Where plaintiff failed to plead spe- 
cial damages^ he must establish that 
article complained of was libelous 
per se. —Sydney v. MacEadden News¬ 
paper Pub. Corporation, 151 N.K 209, 
242 N.T. 208, 44 A.L.H. 1419. 

31. Tex.—^Macfadden’s Publications 
V. Turner, Civ.App., 95 S.W.2d 1027, 
32L Ala.—Sidgreaves v. Myatt, 22 
Ala. 617, 

N.T.—Coleman v. Southwlck, 9 Johns. 
45, 6 Am.l^. 2o 3. 

33i. Wash.—Tennant v. P. C. Whit¬ 
ney & Sons, 234 P. 666, 133 Wash. 
581. 

34. La.—^Martin v. Markley, 11 So.2d 
593, 202 La. 291. 

35. Ala.—Ripps v. Herrington, 1 tSo. 
2d 899, 241 Ala. 209. 

36. Okl.—Craig v. Wright, 43 P.2d 
1017, 169 OkL 245. 

37. Tenn.—Cox v. Seaton. 12 Tenn. 
App. 23—^Butler v. Stites, 7 Tenn. 
App. 482. 

37 C.J. <p 55 note 14. 

sa N.C.—^Baker v. Winslow, 113 S. 
E. 670, 184 N.C. 1. 

39. Ind.—Johnson v. Stebbins, 6 Ind. 
364. 
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his action^O The issues are confined to those pre¬ 
sented by the pleadings.'^i 

b. Admissibility of Evidence under Pleadings 

The evidence Is confined tc that which is within 
the scope of the issues made by the pleadings. 

Subject to the rules governing the admissibility 
of evidence in a libel or slander suit generally, as 
discussed infra § 197 et seq, evidence which is with¬ 
in the scope of the pleadings may and should be 
received,^2 Evidence tending to prove or disprove 
publication is admissible under the pleadings^^ 
where plaintiff has alleged publication and de¬ 
fendant has pleaded a general denial or the gen¬ 
eral issue.^^ Notwithstanding plaintiff is limited 


in his right of recovery to the charge made in the 
declaration, he may prove such additional facts 
and circumstances as will throw light on the ques¬ 
tion of whether or not the third persons present 
would reasonably understand that the speaker in¬ 
tended to reflect on plaintiff in slander for im¬ 
puting to plaintiff the commission of a crime, evi¬ 
dence of statements from which the jury would 
be justified in finding that defendant intended to 
charge plaintiff with the crime has been held ad¬ 
missible, although it does not correspond in form 
to those alleged and defendant may, under the 
general issue, ^7 or, it has been held, under a spe¬ 
cial plea,48 introduce explanations or facts and 
circumstances tending to show the irmocent sense 
of the alleged defamatory words. 


Issue of pnlJlicatiou of defamatory 
words as alleged in complaint is 
raised by a general denial,—Kraus- 
haar v. Lavin, 39 N.T.S,2d 8S0. 
Improper statement of pubUslied 
matter in complaint 
The defense that the complaint in 
an action for libel sets forth only a 
partial and unfair statement of the 
publication complained of is avail¬ 
able under a general denial.— 
Schwarz Bros. Co. v. Evening News 
Pub. Co., 37 A. 148, ‘84 N.J.Law 486. 

Matter of res judicata is put in is¬ 
sue by the general issue.—Campbell 
V. Butts, 3 N.T. 173. 

40. Mo.—Norris v. Brady, 132 S.W. 
2d 1059, 234 Mo.App. 437. 

41. B.C.—^Fletcher v. Evening Star 
Newspaper Co., 114 P.2d 582, 72 
App.D.C. 303, certiorari denied 61 
set. 732, 312 U.S. 694, 85 E.Ed. 
1130, 

Ill.—Gaddie v. Whittaker, 178 N.E. 
373, 344 IlL 149. 

N.J.—O'Connor v. Clawans, 133 A. 
417, 102 N.J.Law 624. 

Affirma'tive defense, such as waiv¬ 
er or consent, is not in issue where 
it has not been specially pleaded.— 
Carroll v. Paramount Pictures, D.C. 
N.T.. 3 F.R.D. 47. 

Speaking of words is not put in is¬ 
sue by denial that statements were 
false or were maliciously made.— 
Abbott V. Vinson, 45 S.W.2d 843, 242 
Ky. 112. 

Meaning of words 

(1) In determining the legal im¬ 
port of the words the issue is con¬ 
fined to that raised by the pleadings. 
—Cullen V. Stough, 101 A. 937, 258 
Pa. 196. 

(2) Unnecessary innuendoes, or 
such as attribute to words their nat¬ 
ural and obvious import, are not put 
in issue by a denial.—^Patten v. 
Harper's Weekly Corp., 158 N.T.S. 70, 
93 Misc. 3 68. 

(3) Under a plea of justification,. 


the meaning ascribed to the words 
by plaintiff is not in issue. 

U. S.—^Kerr v. Force, D.C., 14 F.Cas. 
No.7,730, 3 Cranch C.C. 8. 

Ky.—‘Compton v. Wilkins, 176 S.W. 
36. 164 Ky. 634. 

42. Ala.—Peinhardt v. West, 115 So. 
SO, 22 Ala.App. 231, reversed on 
other grounds 115 So. 88, 217 Ala. 
12, second certiorari denied 115 So. 
89, 217 Ala, 14. 

Ill.—Interstate Optical Co. v. Illinois 
State Soc, of Optometrists, 244 Ill. 
App. 158. 

Ky.—Commercial Tribune Pub. Co. v. 

Haines, 15 'S.W.2d 306, 228 Ky. 483. 
S.C.—Smith V. Smith, 9 S.B.2d 584, 
194 S.C. 247. 

Utah.—Uhr v. Eaton, 80 P.2d 925, 95 
Utah 309. 

Posmer recovery as to a whole or 
a part of the actionable words con¬ 
tained in the petition may be shown 
under the general issue.—Campbell 

V. Butts. 3 N.T. 173. 

43. Colo.—Kendall v. Lively, 31 P. 
2d 343, 94 Colo. 483. 

Publication by defendant’s employees 
Under complaint charging defend¬ 
ant with Slander, evidence of alleg¬ 
edly defamatory words spoken by de¬ 
fendant’s employees was held admis¬ 
sible, where evidence showed that 
employees acted within employment 
and defendant authorized and rati¬ 
fied slander.—^Kendall v. Lively, su¬ 
pra. 

Time and place of publication and 
persons to whom made 

(1) Where the answer denies the 
speaking of the words at the time 
alleged or at any other time, and 
does not plead the statute of limita¬ 
tions as a defense, there is no error 
in admitting proof of the speaking 
of the words at any time before the 
commencement of the action.—^Nor¬ 
ris V. Elliott, 39 Cal. 72—37 C.J. p 
56 note 16. 

(2) Where it was alleged that li¬ 
belous statements were circulated by 
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defendant's regional administrators, 
their agents, representatives, and 
employees, to many persons, boards, 
and prospective purchasers not 
known with certainty to the plain¬ 
tiff, and allegations were not object¬ 
ed to, there was no error in admis¬ 
sion of evidence of publication of li¬ 
belous language by defendant to per¬ 
sons, in places, and at times not 
specifically alleged.—Wayne Works 
V. Hicks Body Co., 55 N.K2d 332, 115 
Ind.App. 10. 

(3) Plaintiff was not restricted to 
proof of publication of slander to 
person named in complaint by tes- 
I timony of such person alone, but 
could call as witness any pei^on 
present at time of publication to 
show that slander was 'published to 
person named.—Tucker v. Pure Oil 
Co. of Carolinas, 3 S.E.2d 547, 191 S. 
C. 60. 

44. Md.—^Hagau v. • Hendry, 18 Md. 
177. 

Tenn.—^Lackey v. Metropolitan Life 
Ins. Co., 174 S.W.2d 575, 26 Tenn. 
App. 564. 

Butire* conversation 
Where defendant answers by a 
general denial, and plaintiff testifies 
to the conversation in which the 
slanderous words were used, defend¬ 
ant can state fully what was said 
by the parties in such conversation. 
—^Judge V. Judge, 14 N.Y.Civ.Proc. 
138. 

45. Miss.—Montgomery Ward & Co. 

V. Skinner, 25 So.gd 572. 
Admissibility of evidence to show 

reference of defamatory words to 
plaintiff generally see infra § 209. 

46. Iowa.—‘Ladwig v. Heyer, 113 N. 

W. 767, 136 Iowa 196. 

47. Ky.—^Parker v. McQueen, 8 B. 
Mon. 16. 

37 C.J. p 56 note 80. 

48. Ky.—Parker v. McQueen, 8 B. 
Mon. 16—Brite v. Gill, 2 T.B.Mon. 
65, 15 Am.D. 122. 
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The evidence admissible is confined to that which 
relates to matters within the issues as raised by the 
pleadings.^® If the publication is not defamatory 
per se and the complaint contains no inducement, 
colloquium, or innuendo, evidence of the defamatory 
meaning in vrhich it was used is inadmissible 
and, according to some authorities, an innuendo is 
not the subject of proof.51 

§ 187. - Malice 

Issues as to malice arise In connection with a claim 
of privilege, or for punitive damages, or in mitigation of 
damages. 

In cases where malice is implied, it is not in is- 
sue.52 The issue of actual malice or malice in fact 


may be and is raised by the demand of plaintiff for 
punitive damages,53 or by an allegation of defend¬ 
ant that the publication was privileged,®^ and when 
defendant seeks mitigation of damages,®® but has 
no relevancy to a defense of justification.®® Like¬ 
wise, actual or express malice, or malice in fact, 
must be proved by plaintiff where it is essential 
to liability for defamation,®’^ as where the words 
are actionable only per quod, and not per se,®® 
or the alleged libelous article is qualifiedly priv¬ 
ileged,®® or the recovery of exemplary or punitive 
damages is soughtbut it need not be proved by 
plaintiff where it need not be alleged by him, as 
where the written words alleged are libelous per 


49 . Cal.—Maher v. Devlin, 263 P 

812, 203 Cal. 270. 

Ky.—Louisville Times Co. v. (Lyttle, 

77 ’S.W.2d 432, 257 Ky. 132. 

Mass.—Thompson v. Glohe Newspa¬ 
per Co-, 181 N.E. 249, 279 Mass. 

176. 

Mo.—Weller v. Pro vow, 290 S.W. 

1017, 220 Mo.App. 1283. 

37 C.J. p 55 note 13. 

Words or statements 

(1) Evidence of words equivalent 
to those alleged, and of the same 
import and meaning, is inadmissible. 
—^Randall Dairy Co. v. Pevely Dairy 
Co., 9 N.E,2d 657, 291 Ill.App. 380. 

(2) Evidence of other alleged de¬ 
famatory statements made hy em¬ 
ployees of defendant company which 
did not form basis of suit was inad¬ 
missible where bill of particulars 
limited proof to specific matters con¬ 
tained therein, and alleged defama¬ 
tory statements were made two years 
before trial.—Strollo v- Jersey Cen¬ 
tral Power & Light Co., 7 A.2d 631, 
122 N.J.Law 601. 

(3) Neither letter nor incZosure re¬ 
ferred to in alleged libelous telegram, 
which was not defamatory on its 
face, could be considered where they 
were not set forth in complaint.— 
Brodek v. Jones, 208 N.T.S. 699, 212 
AppDiv. 247. 

Time and place of, and persons pres¬ 
ent at, pnblioation * 

(1) Where plaintiff brings suit for 
publication at designated places, he 
cannot show publication at a dif¬ 
ferent place.—^Western Union Tele¬ 
graph Co. V. Vickers, 30 S.B.2d *440, 
71 Ga.APp. 204. 

(2) Likewise, where the complaint 
alleges the circulation of defendant’s 
newspaper, containing the alleged li¬ 
belous publication, in one county and 
its vicinity, evidence of its circula¬ 
tion in another county, and of dam¬ 
age to plaintiff’s reputation there by 
reason thereof, is inadmissible,— 
O’Neil V. Adams, 122 N.W. 976, 144 
Iowa 385, 


(3) Where petition alleged that 
slanderous statements were made to 
named person, admitting testimony 
showing alleged slanderous state¬ 
ments made to one other than person 
named was error.—Cyrus W. Scott 
Mfg, Co. V. Millis, Tex.Civ.App., 67 
S.W.2d 88S, error dismissed. 

(4) Where plaintiff alleges the 
speaking of the slanderous words at 
a designated time and at divers oth¬ 
er times, in the presence of certain 
named persons and divers other per¬ 
sons, and plaintiff knows the names 
of the other persons, the evidence 
must be limited to the time and per¬ 
sons alleged unless defendant is ap¬ 
prised hy a requested bill of particu¬ 
lars of the other times and persons. 
—Banks v. Jackson, 45 Pa-Dist. & 
Co, 643, 52 Dauph.Co. 403. 

(5) Plaintiff’s bill of particulars 
naming persons to whom libel had 
been exhibited limited testimony to 
such persons.—^Bragg v. Elmore, 147 
S.E. 275, 152 Va. 312. 

(6) Bill of particulE^ generally 
see supra § 184. 

Xtepublication. 

In action for damages for libel al¬ 
legedly contained in letter, admitting 
testimony showing republication of 
alleged libelous letter by person to 
whom it was addressed, was error, in I 
absence of pleading or proof that de¬ 
fendant procured republication or 
was connected with it.—Cyrus W. 
Scott Mfg. Co. V. Millis, Tex.Civ.App., 
67 S.W.2d 385, error dismissed. 

50. N.T.—Grant v. New York Her¬ 
ald Co„ 123 N.T.S. 449, 138 App. 

Div. 727. 

Witnesses’ understanding of meaning 

In the absence of an appropriate 
allegation in the complaint, testimo¬ 
ny offered by plaintiff as to the wit¬ 
nesses* understanding of the mean¬ 
ing of words spoken by defendant is 
properly excluded.—^Hurley v. Lovett, 
155 S.E. 875, 199 N.C. 793. 

295 


51. Ala.—^Hendrix v. Mobile Regis¬ 
ter. 81 So. 558, 202 Ala. 616. 

37 C.J. p 56 note 28. 

Whether innuendo may be denied see 
supra § 174. 

52. N.T.—^Pry v. Bennett, 7 N.T.Su- 
per. 54. 

Tex.—^Day v. Becker, Civ.App., 145 S. 
W. 1197. 

53. Cal.—Scott V. Times-Mirror Co., 
184 P. 672, 181 CaL 345, 12 AJL..R. 
1007. 

Minn.—^Dodge v. Gilman, 142 N.W. 
147, 122 Minn. 177, 47 L.R.A.,N.S., 
1098, Aim.Cas.l914D 894. 

Issues and proof as to punitive dam¬ 
ages generally see infra § 191, 

54. Cal.—Scott T. Times-Mirror Co., 
184 P. 672, 181 Cal. 345, 12 A,L.R. 
1007. 

N.T.—Schieffelin v- Hylan, 178 N.T. 
S. 652. 

55- N.T.—Schieffelin v. Hylan, su¬ 
pra. 

56. N.T,—Schieffelin v. Hylan, su¬ 
pra. 

57. D.C.~Potts V. Dies, 132 P.2d 734, 
77 U.S.App.D.C. 92, certiorari de¬ 
nied 63 S.Ct. 1316, 319 U.S. 762, 87 
L.Ed. 1713, rehearing denied 64 S. 
Ct. 28, 320 U.S. 808, *88 L.Ed. 488. 

58. Ky.—Walker v. Tucker, 295 S. 
W. 138, 220 Ky. 363, 53 A.L.R. 547. 

N.C.—Penner v. Elliott, 33 S.E 2d 124, 
225 N.C. 33—Oates v. Wachovia 
Bank & Trust Co., 169 S.E. 869, 
205 N.C. 14. 

59. Mich.—Sherwood v. Evening 
News Ass’n, 239 N.W. 306, 256 
Mich. 318. 

60. Cal.—Taylor v. Lewis, 22 P.2d 
569, 132 Cal.App. 381. 

Malice or other required facts 

Exemplary or punitive damages 
can be given only where claim there¬ 
for in the pleadings is supported 
by evidence of malice or other re¬ 
quired facts.—Stidham v. Wachtel, 
21 A.2d 282, 2 Terry, Del., 327. 
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or punitive damag^es are not sought,®^ or the 
w^ords are not privileged and only general, and not 
special, damages are sought®^ 

Evidence to prove or disprove malice^ Plaintiff 
is entitled to introduce competent evidence of ac¬ 
tual or express malice where he has expressly or 
in effect alleged such malice in connection with 
other allegations in the declaration showing priv¬ 
ilege®^ or where defendant has filed a plea of priv¬ 
ilege.^® For the purpose of showing in aggrava¬ 
tion of damages that defendant was prompted by 
malice in publishing the defamatory vrords com¬ 
plained of, other similar words published at other 
times and places have been held admissible with¬ 
out being specially pleaded.®® Also, in aggrava¬ 
tion of damages, evidence of express malice has 
been held admissible, although defendant has plead¬ 
ed the truth where the plea of not guilty is also 
pleaded.®^ 

The truth of allegedly libelous words, when plead¬ 
ed specifically or when only the general issue or a 
general denial is pleaded, may be proved for the 
purpose of rebutting a presumption of malice.®® 
If plaintiff, in proof of malice, relies on the falsity 
of the charge, defendant may rebut the inference by 
evidence of the truth of the charge, even under the 
general issue.®® A fortiori, if plaintiff undertakes 
to show that matters asserted by defendant as the 
grounds for his belief of the truth of the charge 
are false, defendant will be permitted to show the 
truth of his assertions.*^® In connection with a de¬ 
fense of privilege interposed under the general is¬ 
sue, defendant may introduce evidence to rebut an 
inference of actual malice, even though he has not 
filed a plea of justification.*^! Where the defama¬ 
tory matter is privileged, it has been held that de¬ 
fendant may prove the truth under the general issue 


or a general denial,or the conduct of plaintiff 
justifying defendant in believing the matter to be 
true,73 in order to show probable cause and ab¬ 
sence of malice. 

Where plaintiff has put in evidence a fact not 
pleaded by him tending to show express malice 
defendant may, without a special plea, rebut by 
showing evidence explanatory of the fact.'^4 3 ^ 
where plaintiff proves the publication of words not 
laid in the petition in order to show malice, de¬ 
fendant may prove the truth of these words under 
the general issue, or a general denial but this 
rule does not apply so as to permit defendant to 
prove the truth of a republication, after suit has 
been commenced, of the words laid in the declara¬ 
tion.*^® 

§ 188. -Justification 

In the absence of a statute warranting a different 
conclusion, the truth, considered as a justification, is not 
in Issue and evidence thereof Is not admissible unless 
It has been specially alleged. , 

Where it is not affirmatively pleaded, the defense 
of truth or justification is not in issue.77 Con¬ 
versely, where justification is pleaded, there is an 
issue as to the truth or falsity of the words spo¬ 
ken or written j**^® and ordinarily this issue is a ma¬ 
terial one;*^® but, where the declaration does not 
properly aver libel or slander, a plea of justifica¬ 
tion presents an immaterial issue;®® and a verdict 
for defendant on the plea of the general issue pre¬ 
cludes consideration of the issue on a plea of jus¬ 
tification.®! Where the plea of justification is lim¬ 
ited to the truth of the words published according 
to their ordinary and natural signification, and with¬ 
out the meaning imputed to them in the innuendoes, 
it is held that the issue of justification is limited to 
the use of the words in their ordinary sense, with- 


61. Ky.—Sweeney & Co. v. Brown, 68. N.J.—Hartley v. Newark Morn- 

60 SW.2d 381, 249 Ky. 116. ing Ledgrer Co., 46 A.2d 777, 134 

La.—^Martin v. Markley, 11 So.2d 593, N.J.Law 217—^Hague v. Warren, 43 
202 La. 291. A.2d 861, 137 N.J.Eq. 117. 

62. Va.—James v, Powell, 152 S.E. Del.—^Cameron v. Corkran, 42 A. 

539, 154 Va. 96. 454, 16 Del. 166. 

63. Wash.—^IVIiles v. Louis Wasmer, C,J, p 56 note 42. 

Inc., 20 P.2d 847, 172 Wash. 466. 70. La—^Brown v. Wright, 6 La. 

64. Del.—Gordon v. News-Journal Ann. 253. 

Co., 176 A. 657, 6 W.W.Harr. 396. 71, Va.—^Rosenberg v. Mason, 160 S. 

65. Cal.—^Harris v. Zanone, 28 P. ^®®' !®7 Va. 215. 

845, 93 Oal. 59. 72. Kan.—Conrad v. Roberts, 147 P. 

Wyo.—Kutcher v. Post Printing Co., 795, 95 Kan. ISO, L.R.A.1915E 131, 
li7 P. 517, 23 Wyo. 178, rehearing AnnCas.l917E 891. 
denied 149 P. 552, 23 Wyo. 178. 37 C.J. p 58 note 63. 

68. Ind.—Barker v. Prizer, 48 N.E. 73. Kan.—Conrad v. Roberts, supra 
4, 150 Ind. 4, Mass.—Bradley y. Heath, 12 Pick. 

Tenn. — Howell v. Cheatham, Cooke 163, 22 Am.D. 418. 

74. Kan.—Conrad v. Roberts, 147 P. 
67. Del.—Smith v. Singles, 72 A. 795, 95 Kan. ISO, L R.A.1915E 131, 
977, 22 DeL 544. Ann.Cas.l917E S91. | 


Wis.—Reiley v. Tlmme, 10 N.W. 5, 
53 Wis. 63. 

75. Kan.—Conrad v. Roberts, 147 P. 
795, 95 Kan. 180, L.R.A191oE 131, 
Ann.Cas.l917E 891. 

37 C.J. p 67 note 44. 

76. Ind.—^Teagle v. Deboy, $ Blackf. 
134. 

37 C.J. p 57 note 45. 

77. U.S.—'Carroll v. Paramount Pic¬ 
tures, D.C.N.T., 3 P.R.D. 47. 

78. N.C.—^Baker v, Winslow, 113 S. 
E. 570, 184 N.C. 1. 

79. Ala—Tingle v. Worthington, 110 
So. 143, 215 Ala 126. 

80. Ill.—Brown v. Burnett, 10 HI. 
App. 279. 

81- N.C.—Summer v, Shipman, 65 K. 
C. 623. 
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out the meaning imputed to them in the innuen¬ 
does.^^ 

Matters to he proved. In order to be available 
as a defense, the truth of the alleged defamatory- 
statement must be proved by defendant,unless it 
is established by plaintiff's evidence,in which 
case plaintiff cannot recover notwithstanding a 
statement in court by defendant or his counsel that 
the truth of the statement is not in issue.^S It has 
been held that, where there is an innuendo, the truth 
of the publication, in order to constitute a complete 
defense, must be established in the sense attributed 
by the innuendo.^® However, in justifying the 
truth of a newspaper report of an arrest on a cer¬ 
tain charge, defendant is not obligated to establish 
the truth of the charge.S*^ 

Admissibility of evidence under pleadings. In 
considering the admissibility of evidence, the court 
applies the same rules of law, with respect to proof 
of the defense of truth, in a statutory action for 
insulting words as in an action for common-law 
libel or slander.^S Evidence in justification must be 
confined to the matter in issue.^^ Except under 
some statutes,90 the truth of the alleged defamatory 
matter is admissible in evidence to establish justi- 
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fication only when it has been specially pleaded 
it is not admissible under the general issue or a 
general denial.® 2 Even in states where there are 
statutes providing that the truth of the words spo¬ 
ken or written may be given in evidence under the 
general issue in mitigation of damages, defendant 
may not, under the general issue, prove the truth 
of the words as a bar to the action or as a complete 

defense.92 

Plaintiff may prove the charge false, although no 
justification is pleaded,®^ or, at least, it is not 
prejudicial to defendant in such case for plaintiff 
to offer evidence to show the falsity of the charge.95 

§ 189. -Privilege 

In jurisdictions wherein the early common-law rule 
that the defense of privilege may be made and proved 
under the genera! issue does not now prevaii, privilege 
is not In issue, and evidence thereof is not admissible, 
unless it has been specially pleaded. 

According to an early common-law rule which 
still obtains in some jurisdictions, the defense of 
privilege may be made^^ and proved® ^ under the 
general issue, whether the privilege is absolute,®^ 
qualified,®® or conditional,^ and even though spe- 


82. D.C.—Ashford v. Evening Star 
Newspaper Co., 41 App.D.C. 395. 

83. Mo.—Sullivan v. Connecticut 
Mut. Life Ins. Co., 88 S.W.2d 167, 
337 Mo. 1084. 

Tex.—^Norris v. White, Civ.App., 154 
S.W'.2d 319, error refused. 

84. Mo.—Sullivan v. Connecticut 
Mut Life Ins. Co., 88 S,W.2d 167, 
357 Mo. 1084. 

85. Mo.—Sullivan v. Connecticut 
Mut. Life Ins. Co., supra. 

88. S.C.—Duncan v. Record Pub. 
Co.. 143 SE. 31, 145 S.C. 196. 

87. Mass.—Thompson v. Globe 
Newspaper Co., ISl N.E. 249, 279 
Mass. 176. 

88. Va.—Rosenberg v. Mason, 160 iS. 
E. 190, 157 Va. 215. 

89. Iowa.—Bradley v. Kennedy, 2 
Greene 231. 

57 C.J. p 57 note 47. 

90. Hawaii.—Gomez v. Hawaiian 
Gazette Co., 10 Hawaii 108. 

General issue or notice thereunder 

(1) Under statute, the truth can 
be shown under the general issue.— 
Gomez v, Hawaiian Grazette Co,, su¬ 
pra. 

(2) Also, in some jurisdictions, by 
force of statute, evidence of the 
truth in justification may be offered 
under the general issue on the requi¬ 
site notice given to the opposite par¬ 
ty. 

Pa.—^Beehler v. Steever, 2 Whart. 
313. 


Vt—Nott v. Stoddard, 38 Vt. 25, 88' 
Am.D. 633. 

Flea in mitigation of damages 
It has been held, under statute, 
that the truth may be shown as a 
complete defense, although pleaded 
in mitigation of damages only.— 
Haynes v. Spokane Chronicle Pub. 
Co., 39 P. 969, 11 Wash. 503. 

91. Ill.—^Kulesza v. Alliance Print¬ 
ers & Publishers, 47 N.E 2d 547, 
318 IlLApp. 231. 

N.T.—Theodore v. Daily Mirror, 26 
N.E.2d 286, 282 N.T. 345, 130 A.L, 
R. 833. 

N.O.—^Elmore v. Atlantic Coast Line 
R. Co., 127 S.E. 710, 189 N.C. 658. 
Va—Bragg v. Elmore, 147 S.E. 275. 

152 Va 312. 

37 C.J. p 57 note 50. 

Flea of justification ox mitigation 
is a prerequisite to allowance of evi¬ 
dence of truth of charge.—^Bryant v. 
Reedy, 200 S.E. 896, 214 N.C. 748. 

92. La—^Pastrana v. Katz, App., 179 
So. 117—Reeder v. Pace, App., 171 
So. 113. 

N.C.—Bryant v. Reedy, 200 S.E. 896, 
214 N.C. 748. 

Ohio.—Mulcahy v. Deitrick, 176 N.E. 

481, 39 Ohio App. 65. 

Okl.—Weber v. Rusch, 245 P. 46, 117 
Okl. 4. 

Tenn.—Continental Nat. Bank v. 

Bowdre, 23 S.W, 131, 92 Tenn. 723. 
37 C.J. p 57 note 49. 

93. Tenn.—^Lackey v. Metropolitan 
Life Ins. Co., 174 S.W.2d 575, 26 
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Tenn-A-pp. 564—Hartsell v. Depew, 
10 Tenn.App. 141. 

94- Conn.—Sandora v. Times Co., 
155 A. 819, 113 Conn. 574. 

37 C.J. p 58 note 56. 

95. Iowa—Mills v. Flynn, 137 N.W. 
1082, 157 Iowa 477—Moffitt r. Chi¬ 
cago Chronicle Co., 78 N.W. *45, 107 
Iowa 407. 

98. Del.—Gordon v. News-Journal 
Co., 176 A. 657, 6 W.W.Harr. 396. 
Tenn.—Corpus Juris cited in Black 
r. Nashville Banner Pub. Co., 141 
S.W.2d 908, 911, 24 TenaApp. 137 
—Travis v. Bacherig, 7 TenaApp. 
638. 

37 C.J. p 58 note 59. 

97, Va—^Rosenberg v. Mason, 160 S. 
B. 190, 157 Va 215. 

37 C.J. p 58 note 59. 

Statutory action, for insulting words 
In determining the admissibility of 
evidence under the pleadings, same 
rules of law with respect to pleading 
and proof of defense of privilege are 
applied in statutory action for insult¬ 
ing words as in action for common- 
law slander or libel.—Rosenberg v. 
Mason, 160 S.E. 190, 157 Va 215. 

98, W.Va—^Hancock v. Mitchell, 98 
S.E. 65, 83 W.Va 156. 

99, W.Va.—Bailey v. Charleston 
Mail Ass'n, 27 S.B.2d 837, 126 W. 
Va 292, 150 A.L.R. 348—Swear¬ 
ingen V. Parkersburg Sentinel Co., 
26 S.E.2d 209, 125 W.Va 731. 

1. W.Va.—^Hancock v. Mitchell, 98 ^ 
E. 65, 83 W.Va 156. 
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cial pleas of privilege have been filed,^ and also 
even though the evidence showing privilege tends 
to prove the truth of the charge and such truth has 
not been specially pleaded.^ In a number of ju¬ 
risdictions, however, privilege is regarded as a 
defense to be pleaded and proved by defendant;^ 
it is not in issue where it is not affirmatively plead¬ 
ed,^ or where the answer is a mere general de- 
nial^ or does not admit the speaking or writing of 
the words alleged and it may not be proved un¬ 
der a general denial^ or where it is not specially 
pleaded.9 In the latter jurisdictions, where the 
occasion is pleaded as privileged, all facts throw¬ 
ing light on the true character thereof are admis¬ 
sible and a finding in favor of defendant un¬ 
der the plea may be proper, notwithstanding he has 
also interposed a plea of justification.^^ 

§ 190. - Character of Parties 

a. In general 

b. Under plea of justification 

c. In aggravation or mitigation of dam¬ 

ages 

a. In G-eneral 

As a general rule, evidence on behalf of plaintiff that 

2. Tenn.—^Black r. Nashville Ban¬ 
ner Pub. Co., 141 S.W.2d 908, 24 
Tenn.App. 137. 

3. Va.—Rosenberg- v. Mason, 160 S. 

B. 190, 157 Va. 215. 

4. TJ.S.—Hubbard v. Associated 
Press, O.C.A.S.C., 123 F.2d '864. 

Iowa.—^Fleagle v. Downing, 168 N. 

W. 157, 183 Iowa 1300. 

N.T.—Ostrowe v- Lee, 175 N.E. 505, 

256 N.T. 36—Smith v. Buffalo 
Times, 209 N.Y.S. 225, 124 Misc. 

495, affirmed 208 N.T.S. 921, 214 
App.Div. 759. 

5. IT.S.—Carroll v. Paramount Pic¬ 
tures, D.C.N.Y., 3 F,R.D. 47. 

6. Mo.—^Hall V. Martindale, App., 

166 •SW.2d 594—^Hoeffner v. West¬ 
ern Leather Clothing Co,, App., 161 
S.W.2d 722—Sitts v. Daniel, Apj>., 

284 S.W. 857. 

7. Mo.—^Reese v. Fife, 279 S.W. 415. 

8. Ga.—^Ingram v. Kendrick, 172 S. 

E. 815, 48 Ga.App. 278. 

9. Ky.—^Vanover v. Wells, 94 S.W. 

2d 999, 264 Ky. 461. 

10. Ga.-—McIntosh v. Williams, 128 
S.E. 672, 160 Ga, 461, conformed 
to 129 SE. 5, 34 Ga.App. 180. 

11. Ga.—^Lamb v. Pedderwitz, 33 S. 

K2d 839, 72 Ga,App. 406. 

12. Miss.—Corpus Juris quoted in 
New Orleans Great Northern R. 

Co. V. Frazer, 130 So. 493, 496, 158 
Miss. 407. 


his character or reputation Is good is not admissible un¬ 
less and until his reputation is attacked and put in issue. 

While some cases have allowed plaintiff, in the 
first instance, to introduce evidence to show his 
general character to be good,i2 has generally 
been held that, until the character or reputation of 
plaintiff is attacked by defendant, no evidence 
should be introduced on behalf of plaintiff to show 
that his character or reputation is good^S if plain¬ 
tiffs character is attacked, and put in issue, evi¬ 
dence of his reputation or character is admissible,^4 
regardless of the forms of the pleadings.^S jg 
sufficient, for this purpose, that plaintiff's charac¬ 
ter is attacked by evidence during the course of 
the trial.^® The attack by defendant on plaintiffs 
character, in order to admit proof by plaintiff of 
his good character, need not be direct nor need 
it be made through witnesses placed on the stand 
at the trial ft has been held sufficient that the 
publication against which defendant is called to 
answer is in itself such an attack,19 or that the 
nature of the action involves the general character 
of plaintiff or goes directly to affect it,^® although 
it is otherwise as to his general character on traits 
not involved in the charge, or as to other charges 
which may be brought against him.2i 

14. Miss.—Corpus Juris <iTioted to, 
New Orleans Great Northern R, 
Co. V. Frazer, 130 So. 493, 496, 158 
Miss. 407. 

37 C.J. P 59 note 73. 

15. Minn.—^Krulic v. Petcoff, 142 N. 
W. 897, 122 Minn. 517, AnuCas. 
1914D 1056. 

Miss.—Corpus Juris quoted iu New 
Orleans Great Northern R. Co. v, 
Frazer, 1.30 So. 493, 496, 15i$ Miss. 
407. 

le. Ill.—^Balcom v. Michels, 49 IlL 
App. 379. 

37 C.J. p 59 note 77. 

Befeudaut camiot object 

A defendant, in an action for slan¬ 
der, who has introduced evidence and 
reports injurious to plaintiffs char¬ 
acter, cannot object to the admis¬ 
sions of proof of his good character. 
—Dame v. Kenney, 25 N.H. 318. 

17. Pa.—Clark v. North American 
Co., 53 A. 237, 203 Pa. 346. 

18. Tex.—Houston Chronicle Pub. 
Co. V. Quinn, Oiv.App., 184 S.W. 
669—^Houston Chronicle Pub. Co. v. 
Tieman, Civ.App., 171 iS.W. 542. 

19. Tex.—^Houston Chronicle Pub. 
Co. V. Quinn, Civ.App,, 184 S.W. 
669—Houston Chronicle Pub. Co. v. 
Tieman, Civ.App., 171 S.W. 542, 

20. Tex.—^Hou-ston Chronicle Pub. 
Co. V. Tieman, supra. 

37 C.J. p 59 note 79. 

21. Tenn.—^Lambert ▼. Pharis, 3 
Head 622. 


22 C.J. p 477 notes 46, 47—37 C.J. P 
59 note 69. 

On question of damage or injury 
It is to be noticed that in some of 
the cases, if not in most of them, 
where plaintiff has been allowed to 
show his good character before it is 
attacked by defendant, such evidence 
was held admissible for the purpose 
of showing the damage or injury suf¬ 
fered, or the issue involved was the 
extent of the injury to plaintiff’s rep¬ 
utation.—Sheriff V. Cartee, 113 S.E. 
579, 121 S.C. 143—37 C.J. p 60 note 
83. 

13. Cal.—Draper v. Heilman Com¬ 
mercial Trust & Savings Bank, 263 
P. 240, 203 Cal. 26. 

Ind,—Gary Heat, Light & Water Co. 
V. Lucas, 7 N.B.2d 536, 103 Ind. 
App. 638. 

Pa.—Leppley v. Smith, 91 Pa.Super. 
117. 

Tex.—Independent Life Ins. Co. v. 
Hogue, Civ.App., 70 S.W.2d 629, er¬ 
ror dismissed. 

37 C.J. p 59 note 72. 

Purpose of evidence 

Even though it is admissible as 
bearing on the question of damages, 
evidence of plaintiff’s good character 
is not admissible in the first instance 
to prove that he is not guilty of the 
matters with which he is charged in 
the publication.—Stark v. Publishers: 
George Knapp & Qo., 61 S.W. 669, 
160 Mo. 529. 
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Under general or specific denials. Where plain¬ 
tiff alleges in his complaint his good reputation and 
character, and the answer contains a general de¬ 
nial or denies such allegation specifically, an issue 
is made on the question of plaintiffs reputation or 
character's and plaintiff may properly offer proof 
to sustain his allegations as to his good reputa¬ 
tion or character.23 

Business or professional reputation. Where 
plaintiffs business or professional character is put 
in issue by the pleadings, his character or reputa¬ 
tion in his profession, as distinguished from his 
personal character or reputation, is admissible, in 
chief.2 4 

The character or reputation of defendant is not 
in issue.25 Hence, evidence as to his character 
and reputation, offered by himself, is inadmissi- 
ble.2« 

b. Under Plea of Justification 

Where defendant pleads Justification, plaintiff may 
introduce evidence of his good character or reputation. 

Some cases hold that a plea of justification puts 
in issue the character of plaintiff generally27 and 
in respect of the matter charged in the alleged 
defamation,28 thus making it proper for plaintiff 
to show his good reputation or character's with 
respect to the defamatory imputation charged.80 
It has been held that plaintiffs reputation is put in 
issue,and proof of plaintiff’s good reputation 
previous to the publication is properly admitted,32 
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where a plea of justification is filed, even though 
no attempt is made at the trial to justify under the 
plea. On the other hand, there are cases which 
have held that the fact that defendant has pleaded 
justification and shown facts and circumstances 
tending to establish the truth of the charge does 
not authorize plaintiff to introduce evidence of his 
general good character.33 

Bad character or reputation. Evidence of the 
general bad reputation of plaintiff is not as a gen¬ 
eral rule admissible under a plea of justification ;34 
but, where the general reputation of plaintiff in a 
particular respect is specifically assailed in the de¬ 
famatory charge, evidence of bad character in the 
respect charged is admissible in justification.35 

c. In Aggravation or Mitigation of Damages 

Evidence of plaintiff's bad character or reputation Is 
admissible in mitigation of damages under the general 
Issue or general denial; and it has been held that evi¬ 
dence of plaintiff's good* character is admissible in ag¬ 
gravation of damages where there is, or even where 
there Is not, a plea of justification. 

The nature of an action for libel or slander puts 
plaintiff’s character in issue in the sense that the 
jury are permitted by law to consider it in assess¬ 
ing damages.38 jt has been held that plaintiff may 
introduce, in chief, evidence of good character in 
aggravation of damages, although there is no plea 
of justification or any evidence offered by defend¬ 
ant attacking plaintiffs character ;37 but that such 
evidence is competent only for the purpose of in¬ 
creasing the damages,38 and that the jury should 


22. Ohio.—Sloneker v. Van Ansdall, 
140 N.B. 121, 106 Ohio St 320. 

Wash.—Tennant v. F. C. Whitney & 
Sons, 234 P. 666, 133 Wash. -581. 

23. Ohio.—Slonecker v. Van Ausdall, 
140 N.E. 121, 106 Ohio St 320. 

Wash,—^Tennant v. F. C. Whitney & 
Sons, 234 P. 666, 133 Wash. 581. 

24. U.S,—Examiner Printingr ’Co. v. 
Aston, Cal., 238 F. 459. 151 C.C.A. 
395. 

Cal.—Scott V. Times-Mirror CJo., 174 
P. 312, 178 Cal. 688. 

tHneral rule not applicable 
Where plaintiff suing* for lihel is 
injured in business or professional 
capacity, rule excluding evidence of 
good reputation except to rebut evi¬ 
dence of bad reputation does not ap¬ 
ply.—^Draper v. Heilman Commercial 
Trust & Savings Bank, 263 P. 240, 
203 Cal. 26. 

Good character as officer 

Where the action involves plain¬ 
tiffs official character and reputa¬ 
tion, any fact that would establish 
his good character as an efficient of¬ 
ficer is provable.—Commercial Trib¬ 


une Pub. Co.. 16 S.W.2d 306, 228 Ky. 
483. 

25. Ky.—^Johnson v. Featherstone, 
133 S.W. 753, 141 Ely. 793. 

26. Ky.—Johnson v. Featherstone, 
supra. 

27. Ala,—-Nations v. Harris, 108 So. 
29, 214 Ala. 339. 

22 C.J. p 472 note 23 [a] (1)-—37 C.J. 
>p 60 note 92. 

28. Ala.—Nations v. Harris, 108 So. 
29, 214 Ala. 339. 

29. Ill.—^Harbison v. Shook, 41 HL 
141. 

37 C.J. p 60 note 93. 

Flea of JuffidficatioxL and specific de. 
nial 

Wliere plaintiff alleged that he had 
a good reputation, which defendant 
denied, and alleged truth of charge, 
there was such an issue as rendered 
evidence of plaintiff's general good 
reputation admissible.—Tennant v. P. 
C. Whitney & Sons, 234 P. 666, 133 
Wash. 581. 

30. Ala.—Hereford v. Combs, 28 So. 
682, 126 Ala. 369. 
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Evidence should be confined to 
those traits of character which the 
charge involves.—^McBee v. Pulton, 
47 Md. 403, 28 Am.R. 465. 

31. Mich-—Cyrowski v. Polish- 
American Pub. Co., 163 N.W. 58, 
196 Mich. 648. 

32. Mich.—Cirrowski v. Polish- 
American Pub. Co., supra. 

33. Ind.—^Miles v. Vanhorn, 17 Ind. 
245, 79 Am.D. 477. 

37 C.J. p 60 note 96. 

34. Mich.—Finley v. Widner, 70 N. 
W. 433, 112 Mich. 230. 

37 C.J. p 61 note 11. 

35. Mich.—^Sanford v. Rowley, 52 N. 
W. 1119, 93 Mich. 119. 

37 C.J. p 61 note 12. 

36. Mo.—Stark v. Publishers George 
Knapp & Co., 61 S.W. 669, 160 Mo. 
629. 

37. Ky.—^Deitchman v. Bowles, 179 
S.W. 249, 166 Ky. 285. 

Miss.— Corpus Juris guoted in New 
Orleans Great Northern R. Co. v. 
Frazer, 130 So. 493, 496, 158 Miss. 
407. 

38. Ky.—^Deitchman v. Bowles, 179 
S.W. 249, 166 Ky. 285. 
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be so instructed.S^ It also has been held that, 
if justification is pleaded, plaintiff may show his 
good reputation in aggravation of damages.'^O 

Mitigation of damages. As a general rule, evi¬ 
dence of plaintiff’s bad character or reputation, in 
mitigation of damages, may be introduced by de¬ 
fendant under the general issue or denial,al¬ 
though defendant has filed a plea in justification 
in addition to the general issue.-^2 Indeed it has 
been intimated that such evidence is admissible in 
mitigation of damages under the plea of justifica¬ 
tion alone,43 There are cases, however, which hold 
that, in order to authorize such evidence, the bad 
character or reputation of plaintiff must be ex¬ 
pressly pleaded in mitigation.**^ 

§191. —- Damages in General 

Special damages may not bo proved unless they are 


53 G.J.s. 

pleaded, and they may not bo recovered unless they are 
proved. Exemplary damages may be recovered only 
where the claim therefor in plaintiff’s pleading is sup. 
ported by evidence of the required facts. 

While the denial of the amount of damages or¬ 
dinarily raises no issue,* 5 it has been held that such 
denial should not be stricken from the defense of 
mitigation of damages.*® Special damages may not 
be proved unless they are pleaded*^ specifically;48 
and they may not be recovered unless they are 
proved.*® Furthermore, where the words alleged 
are actionable only per quod and not per se, plain¬ 
tiff may not recover at all unless he both alleges 
and proves special damages;^® but pleading and 
proof of special damages arc essential to recovery 
only in such case;®i a person defamed by words 
which are actionable per sc may recover without 
pleading and proof of special damages.®^ Eyj, 
dence of mental suffering has been held admissi- 


39. Ky.—^Deitchman ▼. Bowles, su¬ 
pra, 

40. Miss.—Scott V. Peebles, 10 Miss. 
546. 

37 C-J. p 60 note 91. 

41. Mo.—Weller v. Provow, 290 S. 
W. 1017, 220 Mo.App. 1283. 

37 C.J. p 61 note 14. 

42. Vt.—Bowen v. Hall, 20 Vt 232. 
37 <U.J. p 61 note 15. 

43. Ind.—Sanders v. Johnson, *6 
Blackf. oO, 36 Ain.I>. 564. 

44. N.T.—^Blanchard ▼. Tulip, ®2 
Hun 638. 

37 C.J. p 61 note 17. 

45. N.T.—Schieffelin v. Hylan, 178 
N.T.S. 652. 

40. N.Y.—^Haffen v. Tribune Ass’n, 
111 N.T.S. 225, 126 App.Div. 675. 
47. N.T.—'Hoffan v. Star Co., 226 N. 
T.S. 161, 222 App.Div. 766, re¬ 

versed on other grounds 162 N.B. 
654, 248 N.Y. 634. 

Tenn.—^Butler v. Stites, 7 Tenn.App. 
482. 

Necessary removal to another local¬ 
ity 

In the absence of an allegation of 
special damage arising out of the 
necessity of plaintiff’s removal from 
the place where he resided to anoth¬ 
er locality because of the published 
article, evidence that he was obliged 
for this reason to change his place 
of residence is inadmissible.—Bald¬ 
win V. Hilo Tribune-Herald, 32 Ha¬ 
waii 87. 

Evidence of absence of special danu 
age 

Where plaintiffs pleaded no special 
damages, defendants were not per¬ 
mitted to introduce evidence that 
there was in fact no special damage 
sustained.—Rosenberg v. J. O. Pen¬ 
ney Co., 86 P.2d 696, 30 Cal.App.2d 
609, 


48. Va.—^M. Rosenberg & Sons v. 
Craft, 29 S.E.2d 375, 182 Va. 512. 
151 A.L.R. 1095. 

Where certain special damages are 
alleged, plaintiff cannot introduce ev¬ 
idence of other special damages not 
alleged. 

Ala.—^Johnson v. Robertson, *8 Port. 
486. 

N.T.—Hallock v. Miller, 2 Barb. 630. 

Evidence of physical suffering was 
held admissible under an allegation 
of severe nervous -shock.—Behrendt 
V. Times-Mirror Co., 85 P.2d 949, 30 
Cal.App.2d 77. 

49. Del.—Stidham v. Wachtel, 21 A. 
2d 282, 2 Terry 327. 

Tex.—^Houston Chronicle Pub. Co. v. 
Martin, Civ.App., 5 S.W.2d 170, er¬ 
ror dismissed. 

60. Ariz.—Ilitzky v. Goodman, 112 
P.2d 860, 57 Ariz. 216. 

Ky.—Walker v. Tucker, 295 S.W. 138, 
220 Ky. 363, 63 A.L.R. 547. 

Miss.—Miller v. Mix, 137 So. 742, 
161 Miss. 681—^W. T. Parley, Inc., 
V. Bufkin, 132 So. 86, 159 Miss. 350. 
Mont.—Liebel v. Montgomery Ward 
& Co., 62 P.2d 667, 103 Mont. 370. 
N.T.—Connelly v. McKay, 28 N.T.S. 
2d 327, 176 Misc. 685—Schweikert 
V. New York Evening Journal, 229 
N.T.S. 662, 132 Misc. 169—Legion 
Against Vivisection v. Grey, 63 N. 
T.S.2d 920. 

N.C.—^Penner v. Elliott, 33 S.E.2d 124, 
225 N.C. 33—^Plake v, Greensboro 
News Co., 195 S.E. 55, 212 N.C. 780 
—Oates V. Wachovia Bank & Trust 
Co., 169 S.E. 869, 205 N.C. 14. 

Okl.—Tulsa Tribune Co. v. Kight, 60 
P.2d 350, 174 Okl. 359—Owens v. 
Clark, 6 P.2d 755, 154 Okl. 108. 

Or.—Ruble v. Kirkwood, 266 P. 252, 
125 Or. 316—^Peck v. Coos Bay 
Times Pub. Co., 259 P. 307, 122 Or. 
408. 


S.C.—^Lily V. Belk's Department 
Store. 182 SB. 889, 178 S.C. 278. 
Tex.—^Montgomery Ward & Co. v 
Peaster, Civ.App., 178 S.W.2d 302 
Pleading damages see supra § 170. 
Words not necessarily defamatory 
Neb.—Hudson v. Schmid, 272 N.W. 

406, 132 Neb. 583. 

Words requiring innuendo 
Mont.—Campbell v. Post Pub. Co, 20 
P.2d 1063, 94 Mont. 12. 

Tex.—Montgomery Ward & Co. v. 

Peaster, Civ.App., 178 •S.W.2d 302. 
Words not imputing infamy or moral 
turpitude 

Ala.—^Marion v, Davis, 114 So. 357, 
217 Ala. 16, 55 A.L.R. 171. 

Words not naturally or presumably 
injurious 

! Del.—Snavely v. Booth, 176 A. 649, 6 
W.W.Harr. 378. 

(La.—Santana v. Item Co., 189 So 
442, 192 La. 819. 

N.T.—Samson United Corporation v. 
Dover Mfg. Co., 251 N.T.S. 466. 233 
App.Div. 155. 

No cause of action is established 
by the evidence where plaintiff does 
not prove special damages or that 
the words complained of are action¬ 
able per se.—Griffin v. Opinion Pub. 
Co., 138 P.2d 580, 114 Mont. 502. 

61- Neb.—^Dalton v. Woodward, 280 
N.W. 215, 134 Neb. 916. 

N.C.—^Deese v. Collins, 133 SJS. 92, 
191 N.C. 749. 

52. Ariz.—Central Arizona Light & 
Power Co. v. Akers, 46 P.2d 126, 
45 Ariz. 526. 

Del.—Corbett v. American Newspa¬ 
pers, 5 A.2d 245, 1 Terry 10. 

Mich.—Bowerman v. Detroit Free 
Press, 272 N.W. 876, 279 Mich. 480 
—^Newman v. Stein, 42 N.W. 966, 75 
Mich. 402, 13 Am.S.R. 447. 

Mont.—Keller v. Safeway Stores, 163 
P.2d 605, 111 Mont. 28. 
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ble, although not pleaded;^ but it has also been 
held not error to exclude such evidence where no 
damages for mental suffering were pleaded or de- 

inanded.54 

Where the defamatory article makes no mention 
of the defamed person's business, no damage for 
loss of business is recoverable unless an allegation 
of such damage is proved and, where a spe¬ 
cific loss of trade or of specific customers or sales 
is required to be pleaded, it is also required to 
be proved.®® Evidence of special damages,or 
of the loss of particular customers,®^ is not admis¬ 
sible under a general allegation of loss of trade or 
business. However, where the defamatory words 
are actionable per se and it is alleged that they 
tended to injure plaintiff in his business or pro¬ 
fession, he may recover without proof of special 
damages^^ and he may, without an allegation of 
special damages, show a general diminution of his 
professional practice since the publication of the 
libel.®® Under a general allegation of damages for 
loss of business, it is sufficient to show an immedi¬ 
ate diminution of business it is not necessary to 
connect the loss with the publication by evidence 
of particular instances.®^ In the absence of an 
attack by special demurrer, or motion to make more 
certain and specific, on an allegation that plaintiff 
was injured in his employment, the character of 
which is fully described and alleged, plaintiff will 
be permitted to prove that, because of the publica¬ 
tion, he was dismissed from service, or lost his 

X.T.—Gershwin v. Ethical Pub. Co., 1 
N.T.S.2d 904, 166 Misc. 39—Phelan 
V. Rheinstein, 233 N.T.S. 297, 133 
Misc. S53—Loewinthan v. Beth Da¬ 
vid Hospital, 9 N.T.S.2d 367. 

Okl.—Oklahoma Pub. Co. v. Tucker, 

254 P. 975, 124 Okl. 202. 

SC.—Stokes V. Great Atlantic & Pa¬ 
cific Tea Co., 23 S.E.2d 823, 202 S. 

C. 24. 

Pa.—Long V. Great Atlantic & Pa¬ 
cific Tea Co., Com.Pl., 29 Del.Co. 

512. 

S.C.—Turner v. Montgomerj’- Ward & 

Co., 163 S.E. 796, 165 S.C. 253. 

Tex.—Macfadden's Publications v. 

Turner, Civ.App., 95 S.W.2d 1027— 

R. G. Dun & Co. v. Shipp, Civ.App., 

60 S.W.2d 502, modified on other 
grounds 91 S.W.2d 330, 127 Tex. 

80. 

language imputing crime 
Oal-—McLean v. Altringer, 300 P. 

79, 114 Cal.App. 363. 

C^a—Rubenstein v. Lee, 192 S.E. 85, 

56 Ga.App, 49. 

Xanguage necessarily or presumably 
causing damage 

TJ.S.—Browder v. Cook, D.C.Idaho, 59 
F.Supp. 225. 

’Cal.—Harris v. Curtis Pub. Co., 121 ‘ 


position, or, if not injured in his employment to 
that extent, the extent to which he was injured.®* 

Admissibility of evidence of malice in aggrava¬ 
tion of damages as affected by pleadings is dis¬ 
cussed supra § 1S7. 

Exetnplary or punitive damages may be award¬ 
ed only where the claim therefor in plaintiffs plead¬ 
ing is supported by evidence of the required facts,®* 

Aggravation of damages. Plaintiff is not enti¬ 
tled to introduce in aggravation of damages facts 
not specially pleaded which in effect go to enlarge 
the scope of the libel or slander itself, although the 
publication is defamatory on its face.®® 

§ 192. -Mitigation of Damages 

a. In general 

b. Facts establishing or tending to es^ 

tablish truth 

a. In (jeneral 

At common law and under a few statutes %natters In 
mitigation of damages may, where not amounting to a 
Justification, be given in evidence under the general Is¬ 
sue. 

In the absence of statute, any defense which does 
not amount to a justification may he given in evi¬ 
dence under the general issue in mitigation of dam¬ 
ages;®® and such is the rule in some jurisdictions 
by force of statute j®"^ but there is authority for the 
view that, where no malice is claimed and puni¬ 
tive damages are not considered, no evidence in 

2d 315, 261 App.Div. 897, affirmed 
39 N.E.2d 919, 287 N.Y. 373. 

©0- Conn.—Oorsello v. Emerson 
Bros., 137 A. 390, 106 Conn. 127. 
©L U.S.—^Douglass v. Daisley, 
Mass., 114 P. 628, 52 C.CLA. 324, 57 
L..R.A. 475. 

62. U.S.—^Douglass v, Daisley, su¬ 
pra. 

63. Utah.—^Malouf v. Metrcjpolitan 
Life Ins. Co., 283 P. 1065, 75 UtaJx 
175. 

64- Del.—Stidham v. Wachtel, 21 A. 
2d 282. 2 Terry 327. 

65- N.T.—Cassidy v. Brooklyn Daily 
Eagle, 33 X.B. 1038, 138 N.Y. 239, 

68- Pa.—Reed v. Patriot Com, 
PL, 45 Dauph.Co. 12. 

37 C.J. p 62 note 29. 

67. Ala—Comer v. Advertiser Co., 
55 So. 195, 172 Ala 613. 

37 C.J. p 62 note 30, 
drcumstaiices under wMob, urozds 
were spoken or wrlttOTi may, under 
some statutes, be given In evldenoe 
under the general issue in litigation 
of damages.—(Lackey v. MetzopoUtaa 
Life Ins. Co,, 174 S.W.2d 675, *« 
TennApp, 654. 


P.2d 761, 49 Cal.App.2d 340—Rosen¬ 
berg V. J. C. Penney Co., 86 P.2d 
696, 30 CaLApp.2d 609. 

S.C.—^Whitaker v. Sherbrook Distrib¬ 
uting Co., 200 S.E. 848. 189 S.C. 
243. 

53. U.S.—Oklahoma Pub. Qo. v. Giv¬ 
ens, C.C.A.OkI., 57 F.2d '62. 

Mass.—Chesley r. Thompson, 137 
Mslss. 136. 

54. N.D.—^Rickbeil v. Grafton Deac¬ 
oness Hospital. 23 lsr.W.2d 247, 74 
N.D. 525. 

55. Or.—^DeLashmitt v. Journal Pub. 
Co., 114 P.2d 1018, 135 AL.R, 1175, 
166 Or. 650. 

56. N.T.—Trachtenberg Bros. v. 
Henrietta Stein, Inc., 64 N.T.S,2d 
565. 

57. Minn.—^Echtemacht v. King, 259 
N.W. 684, 194 Minn. 92, 

58. U.S.—^Erick Bowman Remedy 
Co. V. Jensen Salsbery Labora¬ 
tories, C.C.A.Minn., 17 P.2d 255, 52 
A.L.R. 1187. 

59. Ga.—George v. Georgia Power 
Co., 159 S.E. 756, 43 GaApp. 596. 

N.T.—Kirkman v. Westchester News¬ 
papers, 24 N.T.S.2d 860, 261 App. 
Div. 181, ap.peal granted 25 N,T,S. 
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mitigation of damages may be received under a 
plea of not guilty and in a number of states 
wherein there are statutes touching the matter, 
circumstances in mitigation of damages, in order to 
be admissible in evidence, must be specially plead- 
ed.^s It has been held that a statute permitting 
the pleading of mitigating circumstances in connec¬ 
tion with a plea of justification does not change the 
common-law rule allowing mitigating circumstances 
to be offered in evidence under the general issue ,*70 
but there is authority to the contrary.7i It is not 
necessary to the admission of evidence of mitigat¬ 
ing circumstances, under such a statute, where de¬ 
fendant has pleaded such circumstances, that he 
shall also have pleaded justification.72 Facts plead¬ 
ed in mitigation are sufficiently in issue without any 

repl3'’.73 

Ufider pleas of general issue a^id justification. 
If evidence is admissible in mitigation of damages 
under a plea of the general issue, the rule is not 
changed, although justification also is pleaded.74 

Under *pleas of justification and mitigation. Un¬ 
der statute, defendant may introduce in evidence 
mitigating circumstances pleaded by him, even 
though he has also pleaded justification and re¬ 
gardless of whether or not he proves the justifica- 

tion.75 

Under plea of justification. While it has been 
held that, although defendant relies solely on a ' 
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plea of justification, averring the truth of the 
words, he is not precluded from giving evidence 
in mitigation of damages,76 the contrary has also 
been held.77 

Under pleas of privilege or privilege and want 
of malice. It has been held that, where the cir¬ 
cumstances in mitigation of damages must be spe¬ 
cially pleaded, evidence of mitigating circumstanc¬ 
es is inadmissible under a plea of privilege ;78 but 
it has also been held that pleas of privilege and 
want of malice are in mitigation of damages so as 
to warrant the admission of evidence in mitiga¬ 
tion. 79 

b. Facts EstabHshing or Tending to Establish 
Truth 

Except under statutes establishing the o-ppAsIte rule, 
evidence of the truth of the charge is Inadmissible un¬ 
der the general Issue or general denial, although It Is 
offered only in mitigation of damages; and some author. 
Ities arrive at the same conclusion In respect of evidence 
of mitigating circumstances tending to prove the truth 
of the charge. 

There is authority for the view that, in order 
to be admissible on the question of damages, facts 
tending, but failing, to prove the truth of the charge 
should be pleaded as a partial defense-^® Evidence 
offered in support of a plea of justification may be 
considered in mitigation of damages, when such 
evidence is insufficient to sustain the plea,8i pro¬ 
vided, according to some cases, the general issue 


68- Va.—Times-Bispatch Pub. Co. v. 

Zoll, 139 S.E. 505, 148 Va. 850. 

68- N.T.—Taylor v. Friedman, 212 

N.T.S. 26, 214 App.Div. 198. 

37 O.J. p 62 note 32, 

Meaning of statutory terms 

Phrases “mitigrating circumstanc¬ 
es” and "matter tending only to miti¬ 
gate or reduce damages*' in statutes 
relating to pleading and proof in ac¬ 
tions for libel and slander are syn¬ 
onymous, and mean circumstances 
bearing on defendant's liability for 
exemplary damages by reducing mor¬ 
al culpability, or on liability for ac¬ 
tual damages by showing partial ex¬ 
tinguishment thereof; but they do 
not include matter tending to dis¬ 
prove actual damages or to show 
that they were never suffered, and 
such matter is admissible, although 
not pleaded.—Pleckenstein v. Fried¬ 
man, 193 N.E. 537, 266 N.T. 19. 
Knowledge 

Unless defendant's knowledge, at 
time of publication of statement, of 
matters alleged in mitigation of dam¬ 
ages is alleged and proved, evidence 
of such facts is inadmissible in miti¬ 
gation.—Burnham v. Homaday, 223 
N.Y.S. 750, 130 Misc. 207, modified on 
other grounds 228 N.T.S. 246, 223 
App.Div. 218. 


3illtigatliig matters alleged are prov¬ 
able 

N.Y.—Goodrow v. Press Co., 251 
N.Y.S. 364, 233 App.Div. 41—-Broad- 
foot V. Bird, 216 N.Y.S. 670, 217 
App.Div. 325. 

7a Ind.—^McCoy v. McCoy, 7 N.E. 

1S8, 106 Ind. 492. 

37 C.J. p 62 note 33. 

71. N.C.—Bryant v. Reedy, 200 S E. 

896, 214 N.C. 748—^Upchurch v. 

Robertson, 37 S.B. 157, 127 N.C. 
127. 

72. S.C.—^Johnston v. Life & Casual¬ 
ty Ins. Co., 7 S.E.2d 463, 192 S.C. 
SIS. 

73. N.Y.—^Newman v. Otto, 6 N.Y. 
Super. 668. 

74. Ala—^Pope v. Welsh, 18 Ala. 
631. 

37 C.J. p 62 note 34. 

75. N.Y.—^Melman v. News Syndi¬ 
cate Co., 267 N.Y.S. 189, 239 App. 
Div. 249—Goodrow v. Press Co., 
251 N.Y.S. 364, 233 App.Div. 41. 

37 C.J. p 62 note 36. 

76. N.T.—^Horovitz v. Weidenmiller, 
53 N.T.S.2d 379. 

37 C.J. p 62 note 39, 

Consideration, in mitigation, of evi¬ 
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dence offered in justification see in¬ 
fra subdivision b of this section. 

77. Utah.—^Fenstermaker v. Tribune 
Co., 45 P. 1097, 13 Utah 532. 35 L. 
R.A, 611. 

37 C.J. p 63 note 40. 

78. Wis.—^Pfister v, Milwaukee Free 
Press Co., 121 N.W. 938. 139 Wis. 
627. 

79. S C.—Johnston v. Belk - Mc- 
ETnight Co. of Newberry, 198 S.E. 
395. 188 S.C. 149. 

Tn. Virginia 

(1) Evidence to establish defense 
of privilege is considered evidence 
introduced in bar of action and not in 
mitigation of damages.—Rosenberg 
V. Mason, 160 S.E. 190, 157 Va. 215. 

(2) However, defendant may intro¬ 
duce testimony in mitigation of dam¬ 
ages where malice as basis of recov¬ 
ery is charged in pleadings.—Times- 
Dispatch Pub. Co. v. Zoll, 139 S E. 
505, 148 Va. 850. 

80. N.Y.—^Fleckenstein v. Friedman, 
193 N.E. 537, 266 N.Y. 19. 

81. N.Y.—Bisbey v. Shaw, 12 N.T. 
67. 

36 C.J. p 1237 note 72—37 C.J. P 63 
note 43. 
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has beeir pleadedS2 or, according to others, decided 
under statute, the facts have been specially pleaded 

in mitigation.SS 

Under general issue or general denial. Except 
under statutes establishing the opposite rule,24 evi¬ 
dence that the charge is true is inadmissible under 
the general issue or general denial, although of¬ 
fered only in mitigation of damages.25 Also, there 
are some authorities to the effect that under the 
plea of the general issue defendant cannot give in 
evidence any mitigating circumstances which tend 
to prove the truth of the imputation.^s However, 
the rule sustained by other authorities is that, un¬ 
der the general issue, the jury may consider in 
mitigation of damages facts and circumstances cal¬ 
culated to mislead defendant into the belief of the 
charge and thereby having a tendency to prove the 
charge true, provided they fall short of establish¬ 
ing a justification.27 So, it has been held that, 
under the plea of general issue, the truth may be 
proved, but to the extent only of rebutting the pre¬ 
sumption of malice.22 

§ 193, - Admissions in Pleadings 

Matters alleged by plaintiff are admitted by defend¬ 
ant when the latter fails to deny them in his answer or 
interposes a plea which necessarily admits them. 

It has been held that matters stated in a notice 
accompanying a general plea are not to be taken as 
admissions.29 An amendment of a petition to 
which a demurrer had been sustained on the ground 
that the publication was not actionable per se is 
an admission that it was not actionable per se.90 


When defendant pleads the truth of the statements 
complained of, he thereby admits their libelous char- 
acter.2^ 

Falsity, A plea of the general issue^^ or a failure 
to plead in justification's is an admission that the 
charge was not in fact true; but failure of defend¬ 
ant to deny plaintifFs allegation of good character is 
not an admission that the publication was false.®^ 
Notwithstanding an admission in the pleadings that 
plaintiff is not a user of narcotics as charged in the 
libelous article, the court may, in its discretion, per¬ 
mit plaintiff to prove that he is not a user of nar- 

cotics.S5 

Innuendo. The innuendo in the declaration or 
petition has been held to be admitted when defend¬ 
ant answers over without denying or objecting to 
it.SS A plea of justification admits the truth of in¬ 
nuendoes which are proper inferences from the de¬ 
famatory matter,®'^ but it is not an admission of an 
innuendo which is an un\varranted inference.22 
The admission of an innuendo does not render the 
language libelous per se,29 but only relieves plaintiff 
of the necessity of proving the meaning it ascribed 
to the language in the innuendo.^ 

Intent, It has been intimated that, if the alle¬ 
gations of the complaint as to intent are not de¬ 
nied, they will be admitted.^ 

Publication, An answer which does not deny 
publication admits it.2 The plea of justification ad¬ 
mits the publication as alleged in the petition but, 
where the pleas of justification and general issue 
are properly joined, the rule supported by the 


82. Tenn.—West v. Walker, 2 Swan 
32. 

37 C.J. p 63 note 44. 

83. N.T.—^Bisbey v. Shaw, 12 N.Y. 
67. 

37 C.J. p 6.3 note 45. ~ 

84. Ala.—^Meadors v. Haralson, 147 
So. 1S4, 226 Ala. 413—Tingle v. 
Worthington, 110 So. 143, 215 Ala. 
126. 

Tenn.—^Lackey v. Metropolitan Life 
Ins. Co., 174 S.W.2d '575, 26 Tenn. 
App. 564—^Hartsell v. Depew, 10 
Tenn.App. 141. 

37 C.J. p 63 note 47. 

Court should limit issue to the 
mitigation of damages since other¬ 
wise it might very well mislead the 
jury as to the effect of their finding. 
—Starks v. Comer, 67 So. 440, 190 
Ala. 245. 

85. La.—^Reeder v. Pace, App., 171 
So. 113. 

37 C.J. p 63 note 46. 

88. Okl.—Weber v. Rusch, 245 P. 46, 
117 Okl. 4. 

37 C.J. p 63 note 49. 


87. Mich,—Huson v. Dale, 19 Mich. 
17, 2 Am,R, 66. 

37 C.J. p 64 note 50. 

88. H.J.—^Bingham v. Schindel, 105 
A. 727, 92 N.J.Daw 602—Merrey v. 
Guardian Printing & Publishing 
Co., 74 A. 464, 79 N.J.Law 177, af¬ 
firmed 80 A. 331, 81 N.J.Law 632. 

88. Vt.—Smith v. Shumway, 2 Tyler 
74. 

90. Iowa.—Scholl V. Bradstreet Co., 
52 N.W. 500, 85 Iowa 551. 

91. La.—Kenner v. Milner, App., 196 
So. 635. 

92. IT.S.—Buckeye Cotton Oil Qo. v. 
Sloan, Tenn., 250 P. 712, 163 C.C. 
A. 44. 

m.—Gaddie v. Whittaker, 176 N.E. 
373. 344 Ill. 149. 

Pau—^Reed v. Patriot Co., Com.Pl., 45 
Dauph.Co. 12. 

37 C.J. p 65 note 76. 

93. Cal.—^Burke v. Mascarich, 22 P. 
673, 81 Cal. 302. 

37 C.J. P 65 note 77. 
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94. H.C.—Gattis y. Kilgo, 88 S.E, 
931, 128 K.C. 402. 

95. Cal.—^Behrendt v. Times-Mirror 
Co., 85 P.2d 949, 80 Cal.App.2d 77. 

96. N.T.—^Pidler v. Delavan, 20 
Wend. 57. 

37 C.J. p 64 note 67. 

97. Okl.—Spencer v. Minnick, 139 P. 
130, 41 Okl. 613. 

37 C.J. p 43 note 65. 

98. Pa.—^Liacopoulos v. Coumoulis, 
148 A. 474, 298 Pa, 329. 

99. Okl.—Kee v. Armstrong, 151 P. 
572, rehearing denied 176 P. 836, 
reheard 182 P. 494, 75 Okl. 84. 

1. Okl.—^Kee v. Armstrong, supra. 

2. Iowa.—^Wilkin v. Tharp, 8 N.W. 
467, 55 Iowa 609. 

3. N.T.—Tully V. New York Times 
Co., 137 N.T.S. 962, 78 Misc. 165. 

4. Minn.—Hemphill v. Holley, 4 
Minn. 233. 

37 C.J, p 64 note 70. 
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weight of authority is that plaintiff cannot avail 
himself of the admission of publication in the plea 
of justification, so as to render it unnecessary for 
him to prove publication under the general issue,® 
although there are authorities supporting a contrary 
view and holding that, under such circumstances, 
plaintiff need not show publication under the general 
issue.® It has been held that the plea of justifica¬ 
tion accompanied by a denial of the publication does 
not admit the publication,^ and that the only effect 
of denying the publication and pleading the truth 
as an alternative defense is to make the plea of 
justification defective.® Defendant, by pleading 
facts in mitigation, thereby confesses utterance of 
the charge;® and a plea of justification and mitiga¬ 
tion precludes a claim that the words were not pub- 
lished.i® 

§ 194. - Variance 

a. In general 

b. Colloquium and extrinsic matters al¬ 

leged 

c. Language used 

d. Publication 

a. In General 

A material variance cannot be predicated on Imma¬ 
terial or superfluous allegations. 

A material variance cannot be predicated on im¬ 
material or superfluous allegations.il The fact that 
a suit is predicated on words actionable per se be¬ 
cause of their alleged tendency to bring plaintiff 
into hatred, ridicule, or disgrace, and because they 
charged him with a crime, and not because of their 
tendency to prejudice him in his occupation or em- 
plo 3 nnent, does not preclude the recovery of dam¬ 
ages, established by the evidence, for injury to him 
in his profession.!^ Where the same article in¬ 
volves both libel and invasion of privacy, and .caus¬ 
es of action are stated in separate counts, recovery 
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for untrue statements should be on the libel cotmt 
as to both actual and punitive damages.ii® 

Intent, Where the gravamen of the declaration 
was that the newspaper article complained of was 
published with the specific intention of injuring 
plaintiff, but during the trial plaintiff abandoned 
the allegation of intent to injure and, without ap¬ 
parent objection by defendant, the case proceeded 
on the theory of negligence, the fact that the proof 
indicates nothing more than negligence does not es¬ 
tablish a prejudicial variance.!^ 

b. CoUoq.uium and Extrinsic Matters Alleged 

A variance between pleading and proof as to ex¬ 
trinsic facts Is or Is not fatal according as the ex¬ 
trinsic facts are matters of description necessary to iden¬ 
tify the subject matter of the action or are matters of 
mere allegation introductory to a description of the sub¬ 
ject matter. 

A variance in proof as to facts which are mat¬ 
ters of mere allegation introductory to a description 
of the subject matter of the action is immaterial, 
although, if the facts are matters of description 
necessary to identify the subject matter of the ac¬ 
tion, the variance is fatal.i® Thus, in an action for 
imputing perjury, an incorrect allegation as to the 
names of the parties to the suit in which the per¬ 
jury was alleged to have been committed,!® or as 
to the character of the cause of action,17 or the 
manner in which the oath was taken,!® has been 
held to be immaterial. 

Person defamed. Words spoken of one of two 
plaintiffs will not support an averment of words 
spoken of both plaintiffs;!® but an averment of 
words spoken of plaintiff is sustained by proof of 
words spoken of plaintiff and another.®® 

c. Language Used 

A fatal variance does not arise from failure to 
prove all the words alleged where a sufficient number 
of them to constitute a cause of action Is proved; nor, 


5. trtah-—^Murphy v. Carter, 1 TJtali 

17. 

37 C.J. P 64 note 71. 

6. Mass.—Jackson v. Stetson, 15 
Mass. 48. 

37 C.J. p 65 note 72. 

7. X«a.—^Bnsby y. First Christian 
Church, 95 So. 869, 153 La. 377. 

a. La.—^Busby v. First Christian 
Church, supra. 

9. Neb.—Cline v. Holdregre, 239 N. 

W. 639, 122 Neb. 151. | 

10. Mo.—^Foster v. Aubuchon, App., 
221 S.W, T41. 

11. Colo.—Switzer v. Anthony, 206 
P. 391, 71 Colo. 291. 

37 C.J. p 65 note 83. 


TTxuiecessarT innuendo 

If an unnecessary innuendo allegred 
is not borne out by the words, it 
may be treated as surplusa&e, and 
a recovery had on the words them¬ 
selves.—Kirkman v. Westchester 
Newspapers, 24 N.T.S.2d 860, 261 
App.Div. 181, affirmed 39 N.B.2d 919, 
287 N.Y. 373. 

12. D.C.—^Washingrton Times Co. v. 
Bonner, 86 F,2d 836, 66 App.D.C. 
280, 110 A.L.R. 393. 

13. Mo.—Barber v. Time, Inc., 159 S. 
W.2d 291, 348 Mo. 1199. 

14. U.S.—^Memphis Commercial Ap¬ 
peal V. Johnson, C.C.A.Tenn., 96 
F.2d 672. 


[ 15. Vt.—Gates v, Bowker, 13 Vt. 
' 23. 

'37 C.J. p 68 note 12. 

19. Mo.—^Dowd V. Winters, 20 Mo. 
361. 

37 C.J. p 68 note 13. 

17. S.C.—Hamilton v. Langrley, 26 S. 
C.Law 498. 

18. S.C.—^Patrick v. Smoke, 34 fi.C. 
L. 147. 

37 C.J. p 68 note 15. 

19. U.S.—^Davis v. Sherron, D.C., 7 
P.Cas.No.3,652, 1 Cranch C.C. 287. 

Tex.—Corpus Juris quoted in Bull 
V. Collins, Civ.App., 64 S.W-2d 870, 
872. 

20. Cal.—^Robinett v. McDonald, 4 
P. 651, 65 CaJL 611. 
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according to some authorities, does it arise In slander 
cases where the essential words are proved substan¬ 
tially. 

Plaintiff must recover, if at all, for the publi¬ 
cation of the particular matter referred to in the 
complaint or petition.^i Other actionable words 
not pleaded,22 although published at the same 
time,23 cannot be made the basis of recovery. It 
is essential that plaintiff prove, substantially as 
charged, the words laid in the declaration, petition, 
or complaint24 or a sufficient number of them to 
charge the particular offense alleged to have been 
imputed and there is a fatal variance where 
the words proved are not the identical words al¬ 
leged or words synon 3 mious therewith or equiva¬ 
lent thereto.26 

The early rule, and one sometimes asserted by 
late decisions, is that a failure on the part of plain¬ 
tiff to prove the words strictly as alleged in the 
complaint or petition constitutes a variance which 
is fatal to the cause of action.27 However, in 
slander cases, owing to the great difficulty in prov¬ 
ing the words precisely as alleged, and to avoid 
the inconvenience resulting from the strictness of 
the rule, some relaxation has been allowed ;2S and 
it has been variously stated that it is sufficient to 
prove the words substantially,29 that plaintiff is 
sot required to reproduce with literal precision the 


identical words set forth in the complaint,®^ and 
that the proof need not correspond in every minute 
particular with the words as laid, provided the iden¬ 
tity of the charge is substantially made out.^l 

It has been said that the various statements of 
the rule, as relaxed, although varying somewhat 
in language, seem to amount to the same thing 
and it is true that the authorities agree that a fail¬ 
ure to prove all the words alleged does not consti¬ 
tute a fatal variance, where a sufficient number of 
the precise words alleged to constitute a cause of 
action is proved.33 Nevertheless, some authorities 
hold that similar or equivalent words are insuffi- 
cient34 and that it is necessary to prove a sufficient 
number of the identical words charged to make out 
the precise slander alleged.35 Failure to prove a 
certain part of a conversation charged in the orig¬ 
inal, but not in an amended, complaint does not 
constitute a variance.®® 

Excessive proof. If the words charged to have 
been published are proved, but with the addition 
of others, not var>dng the sense, the variance is im- 
material,®7 If^ however, other words not laid are 
proved which destroy the actionable quality or lim¬ 
it or change the meaning of those counted on, the 
action will not be sustained.®® In an action for 


21. Iowa.—Corpus Juris quoted in 
Nelson v. Melvin, 19 N.W.2d 685, 
6SS, 236 Iowa 604. 

Miss. —Montgomery Ward & Co. v. 

Skinner, 25 So.2d 572. 

Or.—Peck v. Coos Bay Times Pub. 

Co., 259 P. 307, 122 Or. 408. 

Tenn.—Lackey v. Metropolitan Life 
Ins. Co., 174 S.W.2d 575, 26 Tenn. 
App. 564. 

37 C.J. p 26 note 43. 

22. Iowa.—Corpus Juris quoted iu 
Nelson v. Melvin, 19 N.W.2d 685, 
6SS, 236 Iowa 604. 

Mont.—Lemmer v. Tribune, 148 P. 
338, 50 Mont. 559. 

23. Iowa—^Corpus Juris quoted ta 
Nelson v. Melvin, 19 N.W.2d 685, 
688, 236 Iowa 604. 

Mont —Lemmer v. Tribune, 148 P. 
338, 50 Mont. 559. 

24. U.S.—Swift & Co. y. Gray, C.C.A. 
Cal., 101 F.2d 076. 

Ky.—Kirk v. Bishoff, 18 S.W.2d •970, 
230 Ky. 205. 

Miss,—Sellers v. Powell, 152 So. 492, 
168 Miss. 682. 

Tex,—Rivers v. Peazell, Civ App., 58 
S.W.2d 133. 

Va-— Federal Land Bank of Balti¬ 
more V. Birchfield, 3 S.B.2d 405, 
173 Va. 200. 

37 C.J. p 66 note 92 [aj. 

25* III.—^Ransom v. McCurley, 31 N, 
E. 119, 140 Ill. 626—Randall Dairy 

oS C. J.S.—20 


Co. V. Pevely Dairy Co., 9 N.B.2d 
657, 291 I11.APP. 380. 

ae. Cal.—Bell v. Kelly, 265 P. 8&4, 
82 Cal.App. 605. 

Miss.—C. I, T Corporation v. Corre- 
ro. 6 So.2d 5SS, 192 Miss. 522— 
Baldwin Piano Co. v. Jones, 119 So. 
1S2, 152 Miss. 254. 

27. Tenn.—^Lackey v. Metropolitan 
Life Ins. Co., 174 S.W.2d 575, 26 
Tenn.App, 564. 

37 C.J. p 65 note 86. 

28. Vt.—Smith v. Hollister, 32 Vt. 
695—^Haselton v. Weare, 8 Vt. 480. 

29. Ky.—Jones v. Grief, 131 S.W.2d 
487, 279 Ky. 579—^Templin v. Cor¬ 
nelius, 22 S.W.2d 421, 232 Ky. 94. 

Mass.—Rich v, Rogers, 145 N.E. 246, 
250 Mass. 587, 37 A.L.R. 656. 

30. U.S.—Swift & Co. V. Gray, C.C. 
A.Cal., 101 F.2d 976. 

Ky.—Jones v. Grief, 131 S.W.2d 487, 
279 Ky. 579. 

Very words charged in petition for 
slander need not be proved by plain¬ 
tiff.—^Rivers v. Feazell, Tex.Civ.App., 
5*8 S.W.2d 133. 

31. Vt.—Haselton v. Weare, 8 Vt. 
480. 

37 C.J. p 66 notes 92, 93. 

32. Vt.—Smith v. Hollister, 32 Vt. 
695. 

33. Ala.—Pienhardt v. West, 115 So. j 
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88, 217 Ala. 12, second certiorari 
denied 115 So. 89, 217 Ala. 14— 
Haynes v. Phillips, 99 So. 356, 211 
Ala. 37. 

—Sitts V. Daniel, App., 284 S.W. 
857. 

Tenn.—Travis v. Bacherig, 7 Tenn. 
App. 63S. 

‘37 C.J. p 65 notes 90, 91. 

34. Mo.—^Vaughn v. May, 274 S.W. 
969, 217 Mo App, 613—^Ballew v. 
Thompson, App.. 259 S.W. 856. 

Tenn.—Lackey v. Metropolitan Life 
Ins. Co., 174 S.W.2d 575. 

37 C.J. p 65 note 89. 

35. Mo.—Atterbury v. Brink's Ex¬ 
press Co., App., 90 S.W.2d 807— 
Sitts V. Daniel, App, 284 S.W. 857 
—Vaughn v. May, 274 S.W. 969, 217 
Mo.App. 613—Ballew v. Thompson, 
App., 259 S.W. 856. 

37 C.J. p 65 note 90. 

£videuce held to comply with rule 
Cal.—Ringland v. Hockensmith, 277 
P. 902, 99 Cal.App. 66. 

Mo.—Ballew v. Thompson, App., 259 
S.W. 856. 

38. Ill.—Guentner v. Stober, 52 N.E. 

2d 322, 221 IU.APP. 163. 

37. Mo.—^Kunz v. Hartwig, 131 S,W. 

721, 151 Mo.App. 94. 

37 C J. p 66 note 94. 

33. Ill.—^Keefe v. Voight, 45 lil.App. 
620. 
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slander, proof of words spoken in the second per¬ 
son will not sustain an allegation of words spoken 
in the third person.^^ So proof of words spoken 
in the third person will not sustain an allegation of 
words spoken in the second person.^^ On the ques¬ 
tion whether the difference in the tense of the verb 
alleged and that proved constitutes such a vari¬ 
ance as to defeat recovery, there is a conflict of 
opinion. Some authorities afhrm^i and others de¬ 
ny^ ^ the proposition. 

Positiveness. A count charging that words were 
spoken affirmatively is not supported by proof of 
the words spoken interrogatively.^3 So proof of 
slanderous words uttered hypothetically or condi¬ 
tionally will not sustain an averment of slanderous 
words uttered absolutely.44 It has been held that, 
if the declaration alleges that defendant charged 
plaintiff with a crime, and the proof discloses mere¬ 
ly that he said that he supposed plaintiff to be guilty 
of such crime, the variance is fatal but it has 
also been held that, where the slanderous words 
alleged are shown to have been preceded by the 
words, 'If reports be true,” or words of similar im¬ 
port, the proof does not create a variance.^® 

English or foreign language. It has been held 
a material variance to prove words published in a 
foreign language under an averment of words pub¬ 
lished in the English language;^*^ but, where the 
original language and the translation are both al¬ 
leged, the question of variance is to be tested by 
the translation in the absence of any evidence of 


its incorrectness.^^ 

Particular imputations. The rules as to variance 
have been applied to various charges or imputa¬ 
tions,including, among others, charges or impu¬ 
tations of arson,50 larceny or embezzlement,^! per¬ 
jury or false swearing,52 and unchastity or im- 
morality.53 

d. Publication 

The proof must not vary from the pleadings In re¬ 
spect of the person by whom publication was made or in 
respect of the oral or written character of the publica¬ 
tion. 

The recovery is limited to the publication al¬ 
leged in the complaint,®^ and is not allowable for 
other publications, although they may be of the 
same defamatory matter.55 Words spoken by de¬ 
fendants separately not in the presence of each oth¬ 
er will not support an averment of words spoken 
jointly.55 So, an allegation that defendant spoke 
the words is not supported by proof that he pro¬ 
cured another to speak them.57 it has been held 
that, where it is alleged that the words were spo¬ 
ken in the presence and hearing of “divers*’ per¬ 
sons, proof that they were spoken in the presence 
of at least three persons is sufficient,58 that, when 
it is alleged that the words were spoken in the 
presence of “divers” persons, it is not necessary to 
show that they were uttered in the presence of 
more than one third person,59 and, where the alle¬ 
gation is that the words were spoken in the pres¬ 
ence of a third person named “and divers others,” 


N.H.—Edgrerley v. Swain, 32 N.H. 
47S. 

39. Ill.—^Delatine v. Kramer, 235 Ill. 
App. 359. 

Me —Robinson v. Prockter, 127 A. 

433, 124 Me. 235. 

37 C.J. P 66 note 96. 

40. Me.—Robinson v. Prockter, 127 
A. 433, 124 Me. 235. 

37 C.J. p 66 note 97. 

41. Ill.—Wilborn v. Odell, 29 Ill. 
456—Sanford v. Gaddis, 15 Ill. 228. 

42. Ind.—Buscher v. iScully, 5 N.E. 
738, 107 Ind. 246, rehearing- over¬ 
ruled 8 N.E. 37, 107 Ind. 246. 

✓ 

43. Tex.—Rivers v. Feazell, Civ. 
App., 58 S.W.2d 133. 

37 C.J. p 67 note 1. 

44. "Wash.—Bleitz v. Carton, 95 P. 
1099, 49 Wash. 545. 

37 C J. p 67 note 2. 

45. Vt.—^Dickey v. Andros, 32 Vt, 
55. 

46. Conn.—Treat v. Browning, 4 
Conn. 408, 10 Am.D. 156. 

37 C.J. p 67 note 4, 


47. Mo.—Kunz v. Hartwiff, 131 S.W. 
721, 151 Mo.App. 94. 

37 C.J. p 67 note 6. 

Contrary view has been taken.— 
Charwat v. Vopelak, 42 N.T.S. 235, 18 
Misc. 601, affirmed 44 N.T.S. 26, 19 
Misc. ’5 00. 

48. Wis.—Schild v. ILe^ler, 61 N.W. 
1099, 82 Wis. 73. 

37 O.J. p 67 note 7. 

49. Variance held material 

Mo.—Spillman v. Freymann, App., 
246 S.W. 976. 

Variances held immaterial 
Ill.—Randall Dairy Co. v. Pevely 
Dairj- Co.. 9 N.E.2d 657, 291 Ill. 
App. 380. 

Ky.—Jones v. Grief, 131 S.W.2d 487, 
279 Ky. 579. 

37 C.J. p 66 note 92 [d]. 

50. Mass.—Chace v. Sherman, 119 
Mass. 3S7. 

37 C.J. p 67 note 8. 

51. Mo.—Ballew v. Thompson, App., 
259 S.W. S56. 

37 C.J. p 67 note 9. 
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Variances held fatal 
Miss.—Baldwin Piano Co. v, Jones, 
119 So. 182, 152 Miss. 254. 

'37 C.J. p 69 note 9 [a], [d]. 
Variances held immaterial 
Ohio.—McKenna v. Mansfield ILela-nd 
Hotel Co., 9 N.E.2d 166, 55 Ohio 
App. 163. 

37 C.J. p 67 note 9 [b]. 

52. Mo.—^Berry v. Dryden, 7 Mo, 324. 
37 C.J. p 67 note 10. 

53. Pa.—^Wilcinska v. Jostremska 
12 Pa.Dist. & Co. 718, 43 York IjBS. 
Rec. 151. 

37 C.J. p 67 note 11. 

54. Mo.—^Anderson v. Shockley, 181 
S.W, 1151, 266 Mo. 643, AnnCas. 
1918B 500. 

55. Mo.—Anderson v. Shockley, su¬ 
pra. 

56. U.S.—^Davis v. Sherron, B.C., 7 
F.Cas.No.3,652, 1 Cranch C.C. 287. 

57. N.C.—Watts V. Greenlee, 12 N. 
C. 210, 

58. Tex.—Day v. Becker, Civ.App., 
145 S.W. 1197. 

59. Cal.—Harris v. Zanone, 28 P. 
845, 93 Cal. 59. 
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proof that the words were spoken to such person 
alone is sufHcient.®^^ However, an allegation of the 
speaking of the words in the presence of divers 
citizens of the commonwealth is not proved by evi¬ 
dence of the speaking of the words in the pres¬ 
ence and hearing of one person who is not a citi¬ 
zen of the commonwealth.61 There is clearly a 
variance between the petition and the proof where 
the petition alleges that the words were spoken to a 
named person and the proof is that they were spo¬ 
ken to another person.®^ 

A count in slander is not sustained by evidence 
of a charge made in writing.®3 Plaintiff is not 
always held to strict accuracy as to the time of the 
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publication,64 so long as the variance may not 
bring him afoul of the statute of limitations,65 or 
mislead defendant to his hurt,66 or amount to a 
palpable fraud on the court.67 So, as a general rule, 
a variance between the date of the publication as 
set forth in the declaration and the date as shown 
in evidence is immaterial and harmless,68 especial¬ 
ly where the time of publication is laid under a 
videlicet.66 The same rule applies as to a varia¬ 
tion in proof as to the place of publication.70 How¬ 
ever, in order to render the rule applicable, the 
proof must relate to the publication alleged, and 
not to other publications, not alleged, at different 
times and places.7l 


3. Evidence 


§ 195. General Rules 

The general rules of evidence in civil actions as 
applied in actions for defamation generally are 
discussed infra §§ 196-198, and their application to 
proof of particular matters in such actions infra §§ 
199-220. Evidence as to damages in actions for 
defamation is discussed infra §§ 262-268. 

Examine Pocket Parts for later cases. 

§ 196. - Presumptions and Burden of 

Proof 

In actions for defamation the burden Is on the plain¬ 
tiff to prove the material facts in his petition, and on 
the defendant to prove any affirmative defense on which 
he seeks to rely.- 

The burden of proof is on plaintiff to prove the 
material facts in his petition not admitted by de¬ 


fendant.76 an action against more than one 
defendant for slander, alleging a conspiracy be¬ 
tween them to defame plaintiff, the burden is on 
plaintiff to show the conspiracy.73 Where an ac¬ 
tion for defamation arises on a statute and the 
words were spoken or published in a state other 
than that in which the action was brought, plaintiff 
must prove as a fact that a similar statute was in 
force in such other state.74 The burden is on de¬ 
fendant to prove any affirmative defense on which 
he relies,75 unless the pleadings admit,75 or plain¬ 
tiff’s evidence establishes,77 such defense. It is pre¬ 
sumed that plaintiff is not guilty of any violation 
of law in the conduct of his business.78 

A corporation must prove that the publication 
complained of is libelous per se.76 


60. Neb.—^Fitzgerald v. Young, r32 
N.W. 127, 89 Neb. 693. 

61. Mass.—Chapin v. White, 102 
Mass. 139. 

62. Tex.—Cyrus W. Scott Mfg. Co. 
V. Millis, Civ.App., 67 S.W.2d 8S5, 
error dismissed. 

63. N.H.—Hill V. Miles, 9 N.H. 9. 

64. Mo.—^Anderson v, Shockley, 181 
S.W. 1151, 266 Mo. 543, Ann.Cas. 
1918B 500. 

65. Mo.—^Anderson v. Shockley, su¬ 
pra. 

66. Mo.—^Anderson y. Shockley, su¬ 
pra. 

67. Mo.—Anderson y. Shockley, su¬ 
pra. 

68. Vt—Kidder y. Bacon, 6^ A. 322, 
74 Vt. 263. 

37 C.J. p 68 note 29. 

£&- Ala.—^Haynes y. Phillips, 99 So. 
356, 211 Ala. 37—^Lee v. Crump, 40 
So. 609, 146 Ala. 655. 

70. Md.—^Phillips v. Haugaard, 109 
A 95, 135 Md. 427. 

37 C.J. p 68 note '31. 


71. Mo.—^Anderson y. Shockley, 181 
S.W*. 1151, 266 Mo. 543, Ann.Cas. 
1918B 500. 

72. U.S.—^Interstate Transit Lines 
y. Crane, C.C.AC 0 I 0 ., 100 P.2d 857. 

N.T.—^Horovitz y. Weidenmiller, 53 
N.Y.S.2d 379. 

N.C.—^Bryant y. Reedy, 200 S.E. 896, 
214 N.C. 748, 

Tex.—Bull y. Collins, Civ.App., 54 S. 
W.2d 870. 

37 C.J. p 68 note 34. 

Frandnlent alteration of instmment 
In an action for libeling plaintiff 
by charging that she gave a trust 
deed on property not owned by her, 
plaintiff must prove her allegation 
that defendants fraudulently altered 
the deed by including such property 
therein after its execution.—Truck¬ 
ers Exchange Bank v. Conroy, 199 
So. 301, 190 Miss. 242. 
license to practice medicine 
Plaintiff publishing advertisement 
naming himself as doctor formerly 
associated with defendant’s sanitari¬ 
um could not sue for libel, based on 
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defendant’s advertisement stating 
that defendant had no representative, 
without proving license to practice 
medicine, although newspaper added 
word “doctor” without plaintiff’s 
consent.—^Deen v. Snyder, Tex.Civ. 
App., 57 S.W.2d 338. 

73- Mo.—^Fisher v. Myers, 100 S-W. 

2d 551, 339 Mo. 1196. 

N.C.—Rice V. McAdams, 62 S.B. 774, 
149 N.C. 29. 

74. Va.—Davis v. Heflin, 107 S.E 
673, 130 Va. 169. 

75. Cal.—clones v. Express Pub. Co., 
262 P. 78, 87 Cal.App. 246. 

76. Cal.—clones v. Express Pub. Co., 
supra. 

77. Cal.—Jones y. Express Pub. Co., 
supra. 

78. N.T.—^Fry v. Bennett, 28 N.T. 
324. 

79. U.S.—Security Benefit Ass'n v. 
Daily News Pub. Co., C.C.ANeb., 
299 F. 445. 
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§ 197. -Admissibility 

The genera! rules governing the admissibinty of evi¬ 
dence in civil actions are applicable In actions for def¬ 
amation. 

While courts are liberal in the admission of evi¬ 
dence in actions for defamation,SO ordinarily the 
rules governing- the admissibility of evidence gen¬ 
erally are applicable in actions for defamation.si 
Thus the evidence must be relevant,S2 and must not 
come within the prohibitions of the hearsay rule.ss 


Evidence of the record of the recovery in a suit 
for malicious prosecution is admissible to show res 
judicata.S4 Evidence in explanation of alleged li¬ 
belous publicationsSS and evidence of an addition¬ 
al or cumulating characters^ have been held ad¬ 
missible within the discretion of the trial court. 
It has been held that testimony as to the pendenc>' 
of a criminal case for slander should not be ad¬ 
mitted in a civil action arising out of the same 
facts.S7 


so. S.C.—McLeod v. American Pub. 
Co., 120 S.E. 70, 126 S.C. 363. 

81- Tex.—Paso Times Co. v. 
Eicke, Civ.App., 292 S.W. 594. 

Evidence held admissible 

U.S.—^Hubbard v. Associated Press, 
C.C.AS.C., 123 P.2d 864. 

Ala.—Pemhardt v. West, 115 So. 
SO, 22 Ala.App. ,231, reversed on 
other grounds 115 So. 88, 217 Ala. 
12, certiorari denied 115 So. 89, 
217 Ala. 14. 

Cal—Draper v. Heilman Commercial 
Trust & Savings Bank, 263 P. 240, 
203 Cal. 26. 

Iowa.—Shultz V. Shultz, 275 N.W. 
562, 224 Iowa 205. 

Md.—Evening News Co. v- Bowie, 141 
A. 416, 154 Md. 604, 

Mass.—Runels v. Lowell Sun Co., 62 
N.E.2d 121, 318 Mass. 466. 

Mo.—Edwards v. Nulsen, 152 S.W«2d 
28, 347 Mo. 1077—^Van Orman v, 
J. C. Penney Co., App., 60 S.W.2d 
409. 

Mont.—Croft v. Thurston, 276 P. 950, 
84 Mont. 510. 

N.C.—Bryant v. Reedy, 200 S.E. 896, 
214 N.C. 748. 

Pa.—Chambers v. Philadelphia In¬ 
quirer, 14 Pa.Dist. & Co. 421—^Mor- 
risey v. Speare, Com.Pl., 29 Del. 
Co. 163. 

S.C.—^Norman v. Stevenson Theatres, 
156 S.E. 357, 159 S.C. 191—^Fitch- 
ette V. Sumter Hardwood Co., 142 
S.E. 828, 145 S.C. 53. 

Tex.—Independent Life Ins. Co. v. 
Hogue, Civ.App., 70 S.W.2d 629, er¬ 
ror dismissed—El Paso Times Co. 

V. Eicke, Civ.App., 292 S.W. 594. 
Va.—Montgomery Ward & Co. v. 
Nance, 182 S.E. 264, 165 Va. 363 
—^Bragg V. Hammack, 155 S.E. 
683, 155 Va. 419, 74 A.L.R. 723. 

37 C.J. p 69 note 38 [a]—2.2 C.J. p 
473 note 35 [b]. 

Evidence held inadmissible 
U.S.—^New England Newspaper Pub 
Co. V. Bonner, C.C.A.Mass., 68 F. 
2d 880, certiorari denied 54 S.Ct 
630, 292 U.S. 625, 78 L.Ed. 1480, 
and Bonner v. New England News¬ 
paper Pub. Co., 64 S.Ct. 631, 292 
U.S. 625, 78 L.Ed. 1480—Kroger 
Grocery & Baking Co. v. Tount, 
C.C.A.MO., 66 F.2d 700, 92 A.L.R. 
666 . 


Cal.—Ballard v. Krug, 295 P. 871, 
111 Cal.App. 555. 

Ky.—Rutherford v. Church, 49 S.W. 

2d 326, 243 Ky. 501. 

Md.—^Evening News Co. V. Bowie, 
141 A. 416, 154 Md. 604. 

Mass.—^Bander v. Metropolitan Life 
Ins. Co., 47 N.E.2d 595, 313 Mass. 
337. 

Mo.—^Warren v. Pulitzer Pub. Co., 78 
S.W.2d 404, 336 Mo. 184. 

Neb.—Davis v. Meyer, 212 N.W. 435, 
115 Neb. .251, 50 A.L.R. 1410. 

N.Y.—^Kupfer v. Brooklyn Daily Ea¬ 
gle, 293 N.T.S. 186, 250 App.Div. 
19. 

Ohio.—Popke v.* Hoffman, 153 N.E. 

248, 21 Ohio App, 454. 

Or.—^Woolley v. Hiner, 100 P.2d 608, 
164 Or. 161. 

Tex,—Pndemore v. San Angelo 
Standard, Civ.App.. 146 S.W.2a 
1048, error dismissed, judgment 
correct—World Oil Co. v. Hicks, 
Civ.App., 75 S.W.2d 905, certified 
questions answered 103 S.W.2d 962, 
129 Tex. 297. 

W.Va.—Swearingen v. Parkersburg 
Sentinel Co., 26 S.E.2d 209, 126 W. 
Va. 731. 

Wis.—^Lehner v. Berlin Pub. Co., 246 
N.W. 679, 211 Wls. 119, 86 A.L.R. 
1284. 

37 C.J. p 69 note 38 [bj. 

Qualified privileged commuzdcations 
In slander action, statements made 
by defendant to officer or other per¬ 
son specially qualified to render as¬ 
sistance may he excluded from evi¬ 
dence as qualified privileged commu¬ 
nication when made in good faith, 
but are admissible when there is 
proof of malice or gross disregard 
for the rights of others.—Johnson v. 
Hager. S3 P.2d 621, 148 Kan. 461. 
Bebuttal evidence 

(1) In libel action based on a mag¬ 
azine article, where defendants each 
pleaded affirmatively that article 
was based on facts obtained by pub¬ 
lisher thereof from reliable sources 
and that such matters were printed 
and published in good faith and for 
benefit of the public, plaintiff had 
right to prove actual source of the 
article, circumstances under which 
it was received by publisher and 
manner in which it was handled by 
the publisher.—^Holden v. American 
News Co., D.C.Wpiph., 52 P.Supp. 24, 
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appeal dismissed, C.C.A., 144 F2d 
249. 

(2) In action for libel, admission 
of letters written by defendant’s son 
to plaintiff’s wife, for sole purpose 
of showing relationship between 
writer and receiver, was not error, 
where letters were competent to 
show relationship between the send¬ 
er and receiver and to refute allega¬ 
tions of the answer charging con¬ 
spiracy by plaintiff to blackmail and 
rob defendant’s son by means of a 
false charge of improper relations 
between plaintiff’s wife and defend¬ 
ant's son.—^Reese v. Fife, Mo., 279 S 
W. 415. 

82. U.S.—^New York & Porto Rico S. 
S. Co. V. Garcia, C.C.APuerto Rico, 
16 P.2d 734. 

Ga.—Rubenstein v- Lee. 192 S.E. 35, 
56 Ga.App. 49. 

Ill.—^Burns v. Hicks, 242 HLApp. 198. 
Minn.—Clancy v. Daily News Cor¬ 
poration, 277 N.W, 264, 202 Minn. 
1 . 

Mo.—^Vaughn v. May, App., 9 S.*W.2d 
156. 

NJ.—^Hartley v. Newark Morning 
Ledger Co., 46 A-2d 777, 134 N.J 
Law 217—Collins v. Tansey, 126 
A. 536, 100 NJ.Law 170. 

Or.—^Lowe v. Brown, 236 P. 395, 
114 Or. 426. 

S.C.—Pierce v. Inter-Ocean Casualty 
Co., 145 S.E. 541, 148 S.C. 8. 

Va.—^Bragg v. Hammack, 165 S.K 
683, 155 Va. 419, 74 A.L.R. 723— 
Powell V. Young; 145 S.E, 731, 
151 Va. 985. 

37 C.J. p 69 note 39. 

83. Tex.—^Montgomery Ward & Co. 
V. Peas ter, Civ.App., 178 e.W.2d 
302. 

37 C.J. p 69 note 40. 

84. NY.—Sheldon v. Carpenter, 4 N. 
Y. 579, 65 Am.D. 301, 

35. Iowa.—^Mowry v. Reinking, 213 
NW. 274, 203 Iowa 628. 

Evidence held inadmissible 
Tex.—^Pridemore v. San Angelo 

Standard, Civ. App., 146 S-W.2d 
1048, error dismissed, judgment 
correct. 

86. Pa.—^Richardson v. Public Iiedg- 
er Co., 103 A. 955, 260 Pa. 602. 

87. Tex.—Boeckle v. Masse, CfiT. 
App., 5 S.W.2d 195. 
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Ins%dting words. In an action for insulting words 
the jury is entitled to know and consider all the 
facts and circumstances leading up to, and attend¬ 
ing, the use of the alleged words, and furnishing 
any explanation, palliation, or provocation there- 
for.S^ 

§ 198. - Weight and Sufficiency 

General rules governing the weight and sufficiency 
of evidence are applicable in actions for defamation. 

The general rules governing the weight and suf¬ 
ficiency of evidence are applicable in actions for 
defamation.S9 However, it has been held that the 
preponderance of proof required for making out 
plaintiff’s case should be greater than in ordinary 
civil actions.^® A prima facie case is established 
where publication by defendant of matter libelous 
per se is admitted^^ or proved, ^2 unless the evi¬ 
dence which proves the publication also discloses 
the absence of some element which makes it libel- 

OUS.92 


SLANDER § 200 

§ 199. Defamatory Meaning of Words; Ex¬ 
trinsic Facts 

The application of the rules of evidence in civil 
actions to proof of the defamatory meaning of 
words is considered infra §§ 200-203. 

Examine Pocket Parts for later cases. 

§ 200. -Presumptions and Burden of 

Proof 

a. In general 

b. Meaning attributed by innuendo 
a. In (^neral 

The burden is on the plaintiff to prove the meaning 
of words not defamatory on their face, and on the de¬ 
fendant to show that words defamatory on their face 
were used In a sense different from their ordinary and 
natural import. 

If the words have the defamatory meaning al¬ 
leged, not by their own intrinsic force, but by rea¬ 
son of the existence of some extraneous fact, the 


88. W.Va.—Michaelson v. Turk, 90 
S.E. 395, 79 W.Va. 31. 

89. Mich.—^McAllister v. Detroit 
Free Press Co., 43 N.W. 431, 76 
Mich. 338, 15 Am.S.R. 318. 

37 C.J. p 69 note 46. 

Evidence held sxtfiacient 

(1) In general. 

Mo.—Reese v, Fife, 279 S.W. 415. 
N.Y.—^Harris v. New York, W. & B. 
Ry. Co., 278 N.Y.S. 8.23, 244 App. 
Div. 252. 

Tex.—^Independent Life Ins. Co. v. 
Hogue, Civ.App., 70 S.W.2d 629, er¬ 
ror dismissed. 

37 aj. p 69 note 46 [a]. 

(2) To sustain findings, verdict, or 
judgment for plaintiff. 

Cal.—Meyers v, Berg, 298 P. 806, 212 
Cal. 415—McLean v. Altnnger, 300 
P. 79, 114 CaLApp. 363. 

Ga.—^Western Union Telegraph Co. 
V. Vickers, 30 S.E.2d 440, 71 Ga. 
App. 204. 

Ill.—^Knorr v. Great Atlantic & Pa¬ 
cific Tea Co., 17 N.E.2d 629, 297 
IlLApp. 641. 

La.—Jackson v. Briede, 100 So. 722, 
156 La. 573—Branch v. Duke, App., 
22 So-2d 590—Pastrana v. Katz, 
App., 179 So. 117—Bache v. Sloltz, 
134 So. 112, 16 La.App. 524. 

Minn.—Tencho v. Kruly, 197 N.W. 
752, 158 Minn. 408. 

Miss.—^Montgomery Ward & Co. v. 

Skinner, 25 So.2d 572. 

-Mo.—Edwards v. Nulsen, 152 S.W. 
2d 28, 347 Mo. 1077—Fisher v. My¬ 
ers, 100 S.W.2d 561, 339 Mo. 1196. 
Neb.—-Hall v. Vakiner, 248 N.W. 70, 
124 Neb. 741. 

N.J.—Zambory v. Csipo, 127 A. 573, 3 
N.J.Misc. 153, rehearing denied 128 
A. 269, 3 N.J.Misc. 32,2. i 


Okl.—Harris v. Rich, 229 P. 1080, 
104 Okl. 120. 

R.I.—Hebb v. Jenckes, 42 A.2d 252, 
71 R.I. 46. 

Tenn.—Little Stores v, Isenberg, 172 
S.W,2d 13, 26 Tenn.App. 357. 

Va.—Norfolk Post Corporation v. 
Wright. 125 S.E. 656, 140 Va. 735. 
40 A.L.R. 579. 

(3) To sustain findings, verdict, or 
judgment for-defendant. 

Ky.—Abbott V. Vinson, 45 S.W.2d 
843, 242 Ky. 112. 

La.—^Liddell v. Lex, 113 So. 463, 163 
La. 1083. 

Tex.—^Harris v. Thornton's Depart¬ 
ment Store, Civ.App., 94 S.W.2d 
849. 

Va.—James v. Haymes, 178 S.E. 18, 
163 Va. 873. 

Evidence held insufficient 
(1) In general. 

U.S.—Caigan v. Plibrico Jointless 
Firebrick Co., 74 F.2d 316, certio¬ 
rari denied 55 S.Ct. 645, 295 U.S. 
733, 79 L.Ed. 1682, first case, and 
55 S.Ct. 645, 295 U.S. 734, 79 L.Ed. 
1682, second case. 

Ala.—Interstate Electric Co. v. Dan¬ 
iel, 151 So. 463, 227 Ala. 609. 

Cal.—^Haub v. Preiermuth, 82 P. 571, 
1 Cal.App. 556. 

Ky.—^Pawley v. Stone, 284 S.W. 1012, 
215 Ky. 121. 

La.—Dickerson v. Dickerson, 2 So.2d 
643, 197 La. 907—^Lancaster v. Hi¬ 
bernia Bank & Trust Co., 112 So. 
798, 163 La, 821. 

Mo.—^Fisher v. Myers, 100 S.W.2d 
551, 339 Mo. 1196. 

N.J.—Peterson v. Crossley, 185 A. 
926, 14 N.J.Misc. 501, affirmed 189 
A. 624, 117 N.J.Law 525. 
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Tex.—Montgomery Ward & Co. v. 

Peaster, Civ.App., 178 S.W.2d 302. 
Va.—M. Rosenberg & Sons v. Craft, 
29 S.E.2d 375, 182 Va. 512, 151 A- 
L.R. 1095—Guide Pub. Co. v. Put- 
rell, 7 S.E.2d 133, 175 Va. 77— 
Bowles V. May, 166 S.E. 650, IS 9 
Va. 419. 

37 aj. p 69 note 46 [b]. 

<2) To connect certain of the de¬ 
fendants with certain letters, or to 
show a conspiracy between such de¬ 
fendants and writer of such letters 
to libel plaintiff.—Stroud v, Harris, 
C.C.A.Ark„ 5 F.2d 25. 

(3) To justify finding that store 
manager had probable cause for ac¬ 
cusing employee of stealing shoes. 
—Sumner Stores of Mississippi v. 
Little, 192 So. 857, 187 Miss. 310. 

(4) To show that plaintiff, called 
“liar” in newspaper communication, 
was responsible for rumor that de¬ 
fendant treated his children brutally. 
—Meyers v. Soileau, 112 So. 716, 163 
La, 773. 

90. La.—^Dickerson v. Dickerson, 2 
So.2d 643. 197 La. 907. 

37 C.J. p 70 note 47. 

91. Or,—^Woolley t. !Hin€T, 100 P.2d 
608, 164 Or. 161. 

92. Ala.—^Ripps V. Herrington, 1 So. 
2d 899. 241 Ala, 209. 

Tenn.—^Black v. Nashville Banner 
Pub. Co., 141 S.W.2d 908, 34 Tenn. 
App. 137. 

Evidence held sufficient 
Ga,—Brown v. McCann, 138 S.BL 347, 
36 Ga,App. 812. 

Ill,—^Zuncic V. Frarc 24 N.EL2d 29S, 
302 IlLApp. 557. 

93. Ala.—^Ripps V. Herrington, 1 SfK 

2d 899, 241 Ala. 209. , . 
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burden is on plaintiff to prove that fact.^^ In an 
action for damages to professional reputation, it has 
been held that the burden is on plaintiff to prove 
his reputation in that capacity.®^ When the defa¬ 
mation is actionable per se, the publisher is pre¬ 
sumed to intend what his language in its usual and 
ordinary meaning expresses,and also it is pre¬ 
sumed that the person or persons to whom the 
publication was made understood the words in their 
ordinary and natural import plaintiff need not 
prove that they were understood in a defamatory 
sense by those to whom the publication was made;^^ 
he does not carry the burden that the words used 
were not susceptible of an innocent construction;^9 
all that plaintiff is bound to prove is the speaking 
of the words.i The burden is on defendant to show 
that the words were used in a sense different from 
their ordinary and natural import.^ Where a li¬ 
belous article is made part of the petition or com¬ 
plaint which is ’ sworn to by plaintiff and not de¬ 
nied by defendant, it is unnecessary to introduce 
the article in evidence.^ 

Language or tongue employed. Slanderous words 
are presumed to have been spoken in the English 
language until the contrary is made to appear.'^ 
However, it seems that a publication in a foreign 
language published in a community speaking that 
language will be presumed to have been understood 
by those to whom it was addressed so it has been 
held that the presumption is that an article in a 
foreign language printed in a newspaper of large 
circulation is understood by its readers without an 
English translation.® Where the publication is in 


a foreign language, it has been held that the bur¬ 
den is on plaintiff to prove that the translation of 
the foreign words set out in the declaration is 
correct.'^ 

b. Meaning Attributed by Innuendo 

Where words are ambiguous and the innuendo limits 
them to a particular meaning, the burden is on the 
plaintiff to prove that the words were used with that 
meaning. 

Since, as discussed supra § 162, the innuendo can¬ 
not enlarge or change the meaning of the words, 
it has been held that plaintiff need not prove the 
innuendo,® although denied by the answer.^ How¬ 
ever, it has been held that if the words are ambigu¬ 
ous and the innuendo limits them to a particular 
meaning, the burden is on plaintiff to prove that 
the words were used with that meaning.^® 

§ 201. -Admissibility in General 

a. General rules 

b. Understanding of hearers, readers, or 

witnesses 

c. Extrinsic facts and circumstances 
a. General Eules 

Evidence is admissible to show the ordinary sense in 
which words are used and understood, or to show that 
they were used in a sense different from the ordinary 
sense. 

Evidence is admissible to show the ordinary sense 
in which the alleged defamatory words are used 
and understood, such evidence being admitted in 
the case of English^^ or foreign^^ words. So evi¬ 
dence is admissible to show that the words were 


94. Colo.—^Knapp v. Post Printing & 
Publishing Co.. 144 P.2d 981, 111 
Colo. 492. 

D.C.—Washington Times Co. v. Mur¬ 
ray. 299 P. 903, 65 App.D C. 32. 

Miss.—Taylor v. Standard Oil Co., 
186 So. 294. 184 Miss. 392. 

Mont,—^Porak v. Sweitzer’s Inc., 287 
P. 633, 87 Mont. 331. 

N.J.—^liicciardi v. Molnar, 44 A.2d 
653, 23 N.J.Misc. 361, 

X.D.—^Ellsworth v. Martindale-Hub- 
bell L*aw Birectory, 268 N.W. 400, 
66 N.B. 578. 

Ohio.—Westropp v. E. W. Scripps 
Co., 59 N.E.2d 205, 76 Ohio App. 
463. 

Va—Taylor v. Grace, 184 S.E. 211, 
166 Va. 138. 

37 C.J. p 70 note 49. 

95. Cal.—Scott V. Times-Mirror Co., 
174 P. 312, 178 Cal. 688. 

98- Colo-—^Knapp v. Post Printing 
& Publishing Co., 144 P.2d 981, 111 
Colo. 492. 

Ky.—Baker v Clark, 218 S.W. 280, 
186 Ky, 816. * I 


97. Iowa.—Andreas v. Hinson, 137 
N.W. 1004, 157 Iowa 43. 

Mont.—Daniel v. Moncure, 190 P. 983, 
68 Mont. 193. 

98. Kan.—Rohr v, Riedel, 210 P. 
644, 112 Kan. 130. 

99. N.T.—Blechner v. Kraser, 157 N. 
T.S. 256, affirmed 158 N.T.S. 1108, 
173 App.Div. 963. 

1- N.T.—^Bullock V. Koon, 9 Cow. 30 
—Green v. Long, 2 Cai. 91. 

2. Iowa.—Andreas v. Hinson, 137 N. 
W. 1004, 157 Iowa 43. 

37 C.J. p 70 note 56. 

3. Tex.—Chapa v. Abemethy, Civ. 
App., 175 S.W. 166. 

4. Minn.—Schendel v. Mundt, 190 N. 
W. 56, 153 Minn. 209. 

Ohio.—Heeney v. Kilbana, 63 N.E. 
262, 59 Ohio St. 499. 

5. Ohio.—Bechtell v, Shatler, 

Wright 107- 

37 C.J. p 70 note 60. 

8. Mich.—Steketee v. Kimm, 12 N. 
W. 177, 48 Mich, 322. 
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7. Mass.—Romano v, De Vito, 78 N 
E. 105, 191 Mass. 45*7, 6 Anii.Cas. 
731. 

37 C.J. p 70 note 62. 

8. Ala.—^Age-Herald Pub. Co. v. Wa¬ 
terman, 66 So. 16, 188 Ala. 272,. 
Ann.Cas.l916E 900. 

37 C.J. p 70 note 65. 

9. N.Y.—Schieffelin v. Hylan, 178 N- 
T.S. 652. 

10. Conn.—De Santo v. De Nicola> 
122 A. 708, 99 Conn. 717. 

D.C.—Washington Times Co. v. Mur¬ 
ray, 299 F. 903, 55 App.D.C. 32. 

N.D.—^Ellsworth v. Martindale-Hub- 
bell Law Directory, 289 N.W. 101^ 
69 N.D. 610. 

Pa.—^Halliday v. Cienkowski, 3 A.2d 
372, 333 Pa. 123. 

11. Ariz.—^Johnston v. Morrison, 21 
P. 465, 3 Ariz. 109. 

37 C.J. p 70 note 70. 

12. Minn.—Blakeman v. Blakeman,. 
IS N.W. 103, 31 Minn. 396. 

N.T.—^Wachter v. Quenzer, 29 N.T^ 
547. 
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used in a sense different from the ordinary and 
natural sense,but not, it has been held, unless ac¬ 
companied by evidence showing that the explana¬ 
tions or surrounding circumstances at the time of 
publication were such as to convey that meaning.!^ 
Evidence as to what was intended by certain lan¬ 
guage has been held inadmissible where the lan¬ 
guage is not reasonably susceptible of such con- 
struction.i5 Oral evidence is admissible to explain 
words which are purely technical or local, that is, 
which are not of universal use, but are familiarly 
loiown and employed, either in a particular dis¬ 
trict, or in a particular science or trade, among 
those who use them.^S Evidence attempting by in¬ 
nuendo to enlarge and extend the import of the 
claimed defamatory words is properly excludecL^^ 

b. Understanding of Hearers, Headers, or Wit¬ 
nesses 

In general, testimony of readers or hearers as to 
v/hat they understood the alleged defamatory words to 
mean is inadmissible where the words are unambiguous 
and plain; but such evidence may be admitted where 
the meaning Is doubtful or ambiguous or the words are 
actionable only by reason of extraneous facts. 

In some jurisdictions the rule is broadly stated 
that witnesses may state their understanding of the 
alleged defamatory words.^S However, as a gen¬ 
eral rule, the testimony of readers or hearers as to 
what they understood the alleged defamatory words 
to mean is inadmissible, at least where the words 
are unambiguous and plain and in the absence of 


peculiar circumstances, either as respects the lan¬ 
guage employed or the manner of its utterance 
or publication but such evidence is held to be 
admissible where the meaning of the words is 
doubtful or ambiguous,^® where the words are ac¬ 
tionable only by reason of extraneous facts, and 
such facts are known to tlie witness,or where 
the imputation is conveyed by means of equivocal 
expressions, insinuations, gestures, and intonations 
of voice,22 or by the use of cant or provincial ex- 
pressions.23 Where other publications are intro¬ 
duced to show malice, evidence of the understand¬ 
ing of witnesses as to such publications is inad- 

missible.24 

Testimony of defendant. While it has been held 
that defendant may testify as to the ordinary mean¬ 
ing of words,25 since it is not the intention of the 
speaker or writer which determines the actionable 
quality of the words, as discussed supra § 75^ de¬ 
fendant may not testify that the language used did 
not mean what would naturally be inferred to be its 
meaning,26 or as to what his intentions were with 
respect to the publication and it has been held 
that he is not permitted to testify as to the mean¬ 
ing of the words.28 

Testimony of plaintiff in an action for slander 
as to his understanding of the meaning of the words 
spoken is properly rejected as of no probative value 
since publication must be to one other than the per¬ 
son slandered.29 


13. Ark,—Collier v. Thompson, 22 
S.W.2d 562, 180 Ark. 695. 

X.D.—Rickbeil v. Grafton Deaconess 
Hospital, 23 N-.W.2d 247, 74 H.D. 
525. 

37 C.J. p 70 note 72. 

14. Cal.—Pollock V. Evening Herald 
Pub. Co., 154 P. 30, 28 Cal.App. 
786. 

37 C.J. p 70 note 73. 

15. Iowa.—Ballinger v. Democrat 
Co., 212 Isr.W. 557, 203 Iowa 1095. 

Unreasonable inference 
Where an account of a divorce pro¬ 
ceeding on the g^round of cruel and 
inhuman treatment stated that the 
petition charged infidelity, testimony 
of the attorney who drew the peti¬ 
tion that he intended by charging 
cruelty to imply infidelity was held 
inadmissible, such inference being 
unreasonable.—^Ballinger v. Demo¬ 
crat Co., supra. 

16. Pa.—^Herler v. Pierce, 50 Pa. 
Super. 568. 

17. Ohio.—Westropp v. E. W. 

Scripps Co., 59 N.E,2d 205, 76 Ohio 
App. 463. 

18. Ill.—Lion Oil Co. v. Sinclair Re¬ 
fining Co., 252 IlLApp. 92. 


Miss.—Corpus Juris quoted In Mont¬ 
gomery Ward & Co. v. Skinner, 25 
So.2d 572, 578. 

37 C.J. p 71 note 83. 

19. U.S.—^Duncan v. Pearson, C.C.A 
S.C., 135 P.2d 146. 

Mass.—^R. J, Todd Co. v. Bradstreet 
Co., 148 H.B. 369, 253 Mass. 138. 
Miss.—Corpus Juris quoted in Mont¬ 
gomery Ward & Co. v. Skinner, 25 
^ So.2d 572. 57S. 

S.C.—Smith V. Smith, 9 S.E.2d 584, 
194 S.C, 247. 

Wis.—^Puhr V. Press Pub. Co., 25 3^. 

W.2d 62, 249 Wis. 456. 

37 C,J. p 71 note S4. 

Newspaper article itself is best 
evidence of its meaning so that, in 
suit for libel, evidence to show use 
of term "‘misappropriation” of public 
funds was innocent was held inad¬ 
missible.—Maher v. Devlin, 263 P. 
812, 203 Cal. 270. 

20- Ga.—^Kaplan v. Edmondson, 22 
S.E.2d 343, 68 Ga.App. 151. 

Mo.—Sitts V. Daniel, App., 2S4 S.W. 
857. 

S.C.—Jenkins v. Southern Ry. Co., 
125 S.E. 912, 130 S.C. 180. 

37 C.J. P 71 note 85. 
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21. Cal.—Jarman v. Rea, 70 P. 216, 
137 CaL 339. 

37 C.J. p 72 note 86. 

22. Mo.—^Penn v. Klroger Grocery 
& Baking Co., 209 S.W. 885. 

37 C.J. p 72 note 87. 

23. Md.—Bnnsfeld v. Howeth, 68 
A. 566, 107 Md. 278. 24 I^R.A.,N. 
S., 583. 

37 C.J. p 72 note 88. 

24. Ala.—Bullard v. Lambert, 40 
Ala. 204. 

Mich.—Cresinger v. Reed, 25 Mich. 
450. 

N.H.—Shaw V. Shaw, 49 N.H. 633. 

25. Ariz.—^Johnston v. Morrison, 21 
P. 465, 3 Ariz. 109. 

26. Colo.—Farmers’ Life Ins. Co. v. 
Wehrle, 165 P. 763, 63 Colo. 279. 

27. Cal.—^Von Stein v. Hardie, 288 
P. 6SO, 105 Cal.App. 780. 

S.C.—^Milam v. Railway Express 
Agency. 193 S.E. 324, 185 S.C. 194, 
113 A.L.R. 667. 

28. Pa.—Garvin v. Mercur, 68 Pa. 
Super. 1. 

29- Ga.,—Kaplan v. Edmondson, 22 

S.E.2d 343, 68 Ga.App 151. 
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c. Extrinsic Fafits and Circnmstances 

In a proper case the facts and circumstances under 
which the words were uttered are admissible in evidence. 

In order to prove that the words were used in 
an actionable sense, it is proper to show all the cir¬ 
cumstances under which they were uttered.^O The 
surrounding facts and circumstances are admissi¬ 
ble in evidence where they constitute part of the 
res gestae of the publication,or are relevant ei¬ 
ther to prove matters of inducement alleged in the 
pleadings^^ or to show that the words were not 
used in an actionable sense.33 

§ 202. - Other Statements or Publications 

The whole conversation, article, or publication of 
which the alleged slanderous or libelous matter is a 
part, and other competent and relevant statements or 
publications, are admissible to explain the meaning of the 
words. 

The whole conversation, article, or publication of 
which the alleged slanderous or libelous matter is 
a part is admissible to show the intention of the 
person publishing it and how it was understood by 
those addressed and evidence of other slanders 
has been held admissible where it explains the one 
declared on.35 So too in the construction of an 
alleged libel the papers referred to therein,or 
other writings to which the libel is a reply,or 
previous publications by defendant which explain 
the libelous matter or soften its character's are 
admissible. Successive related articles may be in¬ 
troduced to show the libelous character of a par¬ 


ticular article which may be, in itself, entirely in, 
nocent.39 Where the article complained of is un¬ 
ambiguous, admission in evidence of a prior arti, 
cle, which was not libelous and not necessary to de¬ 
termine the meaning of the one on which suit was 
brought, is properly refused.^^ Where defendant 
claims that articles published subsequent to the one 
on which the action is based were not published of 
or concerning plaintiff, it has been held proper to 
permit readers of such articles to testify that they 
understood them to be so published.**! Subsequent 
publications in the nature of a retraction of an ar¬ 
ticle are not admissible for the purpose of ascer¬ 
taining whether the article is libelous.'*^ 

Publications after commencement of action. 
While it has been held that words published after 
the action was commenced are inadmissible to show 
the sense in which the words declared were used, 
such evidence has also been held admissible for 
such purpose,*^ especially where the subsequent 
publication was of. similar import to the one de¬ 
clared on.45 

§ 203. -Weight and Sufficiency 

Where words are not actionable on their face, the 
evidence must be sufficient to show they were used and 
understood In an actionable sense. 

Where the words complained of are not action¬ 
able on their face, the evidence must show that 
they were used and understood in an actionable 
sense.*® Where the charge itself assumes the ex¬ 
istence of a fact, proof of the charge is sufficient 


30. Mo.—Penn v. Kroger Grocery & 
Baiting Co., 209 S.W. 885. 

N’.T.—Mclnerney v. Kew York 
World-Telegram Corporation, 294 
N.T.S. 61S, 162 Misc. 341, reversed 
on other grounds 297 N.Y.S. 687, 
251 App.I>iv. 741. 

Tex.—est Texas Utilities Co. v. 
Wills, Civ.App., 164 S.W.2d 405. 

31. Mich.—Schattler v. Daily Her¬ 
ald Co., 127 H.W. 42, 16,2 Mich. 115. 

37 C.J. p 72 note 96. 

32. Ind.—^Ruble v. Bunting, 68 N.E. | 
1041, 31 Ind.App. 654. 

37 C.J. p 72 note 97. 

33. Cal.—^Newby v. Times-Mirror 
Co., 188 P. 1008, 46 Cal.App. 110. 

37 C.J. p 72 note 98. 

34. Mo.—Corpus Jtiris cited la 
Kleinschmidt v. Globe-Democrat 
Pub. Co., 165 S.W.2d 620, 622, 350 
Mo. 250, certiorari denied 63 S.Ct. 
526, 317 U.S. 701, 87 KEd. 560. 

N.Y.—Waverly First Nat. Bank v. 
Winters, 121 N.B. 459, 225 N.Y. 
47. 

37 C.J. p 71 note 75. 

35. Tenn.—^Lackey v. Metropolitan 
Life Ins. Co.. 174 S,W.2d 575, 26 
Tenn.App. 564. 


36. N.Y.—^Nash v. Benedict, 25 
Wend. 645. 

37. Ill.—Young V. Gilbert, 93 Ill. 
595. 

Mo.—Corpus Juris cited ia Klein¬ 
schmidt V. Globe-Democrat Pub. 
Co., 165 S.W.2d 620, 622, 350 Mo. 
250, certiorari denied 63 S.Ct. 526, 
317 U.S. 701, 87 L.Ed. 560. 

Tenn.—^Haws v. Stanford, 4 Sneed 
520. 

38. U.S.—Examiner Printing Co. v. 
Aston, Cal., 238 P. 459. 151 C.C.A. 
395. 

37 C.J. p 71 note 78. 

39. N.Y.—Mclnerney v. New York 
World-Telegram Corporation, 294 
N.Y.S. 618, 162 Misc. 341, rev'ersed 
on other grounds 297 N.Y.S. 687, 
251 App.Div. 741. 

40. U.S.—^Duncan v. Pearson, C.C.A. 
S.C., 135 P.2d 146. 

41. Tex.—^Express Pub. Co. v. Lan¬ 
caster, Civ.App., 270 S.W. 229, 
modified on other grounds. Com. 
App., 2 S,W.2d 833. 

43. N.Y.—O'Leary v. Hearst Mag¬ 
azines, 4 N.Y.S.2d 79, 167 Misc. 481, 
affirmed 5 N.Y.S.2d 538, 254 App. 
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Div. 806, affirmed 19 N.E.2d 917,. 
280 N.Y. 502. 

43. Me.—^Usher v. Severance, 20 Me. 
9, 37 Am.D 33. 

N.Y.—^Keenholts v. Becker, 3 Den 
346. 

N.C.—^Lucas V. Nichols, 52 N.C. 32. 

44. Ohio.—Carter v. McDowell. 
Wright 100. 

45. Tenn.—^Witcher ▼. Richmond, S 
Humphr. 473. 

46. N.C.—^Wright v. Commercial 
Credit Co., 192 S.B. 844, 212 N.C. 
87. 

3'7 C.J. p 72 note 5. 

TTaderstaadiag'of hearer 

In suit for slander by use of lan¬ 
guage susceptible of construction as 
either defamatory or nondefamatory, 
evidence that at least one hearer un¬ 
derstood words used in defamatory 
sense was necessary to raise issue 
of publication.—^IVIontgomery Ward & 
Co. V. Peaster, Tex.Civ.App., 178 S. 
W.2d 302. 

Rvideuce held sufficient 
Cal.—Sullivan v. Warner Bros. Thea¬ 
tres, 109 P.2d 760. 42 CaLApp.2d 
660. 
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proof of the assumed fact.'*^ Direct proof of an 
allegation in the petition is not essential, as a fact 
alleged may be inferred from other facts in evi¬ 
dence.^ ^ If a writing as published is capable of 
conveying the defamatory meaning charged, the 
evidence adduced to establish its publication and 
the circumstantial setting thereof has been held 
sufficient to support the inference of fact that such 
defamatory meaning was conveyed to the readers.'^^ 
In order to sustain a defense that words which in 
their ordinary meaning are actionable were used in 
a nonactionable sense, there must be sufficient evi¬ 
dence of surrounding circumstances or explanations 
accompanying the words such as- to induce the hear¬ 
ers or readers to understand that an innocent mean¬ 
ing was intended.^ ^ 

Charge of perjury. Where a charge of perjury 
is actionable per se, the evidence need not show 
that the evidence charged to be false was material 
to the issue but if the charge is not actionable 
per se, as where it is a charge of false swearing 
merely, the evidence must show such fact.^- The 
fact that plaintiff was sworn as a witness may, it 
has been held, be inferred from proof that he tes- 
tified.5^ 

§ 204. Publication and Responsibility There¬ 
for 

The application of the general rules of evidence 


to proof of publication of the defamatory matter 
and defendant’s responsibility therefor is consid¬ 
ered infra §§ 205-20S. 

Examine Pocket Parts for later cases. 

§ 205. - Presumptions and Burden of 

Proof 

The burden is on the plaintiff to prove that the words 
were published as averred in the complaint and that the 
defendant was responsible for the publication. 

The burden is on plaintiff to prove that the words 
were published as averred in the complaint^^ and 
that defendant was responsible for the publication.^® 
In a case of slander, it has been held that plaintiff 
must prove the time and place of the publication.^® 

The editor and proprietor of a newspaper is pre¬ 
sumed to have knowledge of its contents.®^/It has 
been held that the burden of proving the negligence 
of a newspaper proprietor in retaining employees 
through whose recklessness or rnalice a libel has 
been published is on plaintiff.®® The burden is on 
one selling a copy of a paper to show that he was 
ignorant of its contents.®® In the absence of evi¬ 
dence to the contrary, it will be presumed that the 
words were published in the state where the ac¬ 
tion is brought.®® Where the action rests on a 
statute and the words were published exclusively in 
a state other than that in which the action is 


D.C.—Blake v. Trainer, 14S P.2d 10, 
70 U.S.AppD.C. SCO. 

Jlvidence lield in8Xifficien.t 
Mass—Colby Haberdashers v. Brad- 
street Co., 166 N.B. 550, 267 Mass. 
166. 

Mont.—^Porak v. Sweitzer^s Inc., 287 
P. 633, S7 Mont. 331. 

X.Y.—Rodger v. American Kennel 
Club, 245 N.Y.S. 66.2, 138 Misc. 310. 
N D.—Ellsworth v. Martindale-Hub- 
bell Law Directory, 289 N.W. 101, 
69 N.D. 610. 

47. Ind.—Rodebaugh v. Hollings¬ 
worth, 6 IndL 339—Hesler v, De- 
gant, 3 Ind. 501. 

SC.—Davis V. Ruff, 25 S.C.L. 17, 34 
Am.D. 5S4. 

48. Ill.—Peltier v. Mict, 50 Ill. 
511. 

Ohio.—Barnett v. Ward, 36 Ohio St. 

107, 38 Am.R. 561. 

Vt.—Skinner v. Grant, 12 Vt. 456. 

49. S.C.—^Duncan v. Record Pub. 
Co., 143 S.E. 31, 145 S.C. 196. 

50. S C.—Corpus Juris <iuoted in 
Milam V. Railway Express Agen¬ 
cy, 193 S.E. 324, 323, 1S5 S.C. 194. 
113 A.L.R. 667. 

37 C.J, p 72 note 4. 

51. N.T.—Spooner v. Keeler, 51 N. 
T. 527. 

37 C.J. p 72 note 8. 


52. N.Y.—Roberts v. Champlin. 14 
Wend, 120. 

37 C.J. p 72 note 9. 

53. Vt.—Cass V. Anderson, 33 Vt. 
182. 

54. Ala.—Tingle v. Worthington, 
110 So. 143, 215 Ala. 126. 

Iowa.—^Royston v. Vander Linden, 
197 N.W. 435, 197 Iowa 536. 

La.—Corpus Juris cited in Gilliland 
V. Peibleman*s Inc., 108 So. 112, 
114, 161 La, 24. 

Mo.—^Hoeffner v. Western Leather 
Clothing Co., App.. 161 S.W.2d 
722. 

N.Y.—Sol Gerstein, Inc., v. New York 
Evening Journal, 260 N.Y.S. 10, 
236 App.Div. 446. 

S.C.—Tobias v. Sumter Telephone 
Co., 164 S.E. 446, 166 S.C. 161. 

37 C.J. p 72 note 11. 

55. U.S.—Tierney v. Young, C.C.A. 
Neb., 17 F.2d 766. 

Idaho.—^Hemminger v. Tri-State 
Lumber Co., 68 P.2d 54, 57 Idaho 
697. 

La.—Corpus Juris cited in Gilliland 
V. Feibleman’s Inc., 108 So. 112, 
114, 161 La. 24. 

37 C.J. p 72 note 12. 

Sealed mail matter 

There is no presumption of fact 

or law that sealed mail mutter, ad¬ 
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dressed to one member of family, 
will be opened and contents thereof 
read by another, thereby publishing 
libel therein and fixing liability for 
publication on defendant,—Weidman 
V. Ketcham, 15 N.E.2d 426, 27S N.Y. 
129. 

Person delivering communicatioxL 
Where libelous message sent to 
plaintiffs employer was same as 
that sent to employer's corresiiond- 
ent bank. It was not necessary to 
identify member of detective agency 
delivering communication to corre¬ 
spondent bank.—Draper v. Heilman 
Commercial Trust & Savings Bank, 
263 P. 240, 203 Cal. 26. 

56. Mo.—HoefCner v. Western 
Leather Clothing Co., App., 161 S. 
W-2d 722. 

57. U.S.—Albi V. Street & Smith 
Publications, C.C.A.Wash., 140 F.2d 
310. 

N.Y,—Fry v. Bennett. 28 N.Y. 324. 

58. Mich.—Scripps v. Reilly, 38 
Mich. 10. 

59. U.S.—Albi V. Street & Smith 
Publications. C.C.A.Wash., 140 F. 
2d 310, 

La.—Staub v. Van Benthuysen, 36 
La.Ann. 467. 

I 60. Ind.—^Worth v. Butler, 7 Blackf. 

I 251. 
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brought, plaintiff must prove as a fact that a sim¬ 
ilar statute is in force in such other state.^i The 
mere existence of copies of a libel published by- 
defendant does not create a presumption that repe- 
tions of the libel were published by defendant’s 
consent^2 has been held that it will not be pre¬ 
sumed that defendant’s employee, to whom defend¬ 
ant sent an alleged libelous letter, had authority to 
make further publication.®^ 

§ 206. -Admissibility in General 

a. General rules 

b. Admissions by defendant 

a. General Rules 

Publication of defamatory matter, and responsibility 
therefor, may be proved by any competent and relevant 
evidence. 

The publication may, like any other fact, be 
proved by any competent and relevant evidence.®^ 
Thus publication may be showm by the testimony 
of those who read or heard it.®® So defendant’s 
authorship of a libel may be shown by comparison 
of handwriting,®® and the fact that defendant 
threatened to write the libel is evidence of a sub¬ 
sequent publication by him.®*^ Testimony as to ru¬ 
mors, the effect of which is to show that they had 
their origin with defendant, is inadmissible.®® Evi¬ 
dence showing the attitude of defendant’s mind 
toward plaintiff is admissible in determining the 
question whether or not defendant used the alleged 
defamatory words attributed to him.®9 


b. Admissions by Defendant 

The defendant’s admission of publication Is evidence 
thereof, unless made under such circumstances as to 
render It a privileged communication. 

An admission by defendant that he made the 
publication complained of is evidence to show pub¬ 
lication by him,*^® unless the admission was made 
under such circumstances as to render it a priv¬ 
ileged communication.'^^ Where defendant admits 
the authorship and publication of the -^vriting, there 
is no occasion to offer it in evidence.'^^ 

§ 207. - Other Publications 

As a general rule, evidence of other pubiicatlons by 
the defendant, or by third persons, Is inadmissible to 
prove publication of the matter on which the action is 
based. 

As a general rule, other publications by defend¬ 
ant against the same person are not admissible in 
evidence for the purpose of proving the publica¬ 
tion of the defamation on which the action is 
based.*^® The fact that defendant is connected by 
evidence with a publication in one newspaper does 
not connect him with a publication in another pa¬ 
per so as to justify the admission of the latter in 
evidence, at least where publications in the respec¬ 
tive papers are materially different.*^^ A repeti¬ 
tion by defendant of the alleged defamatory mat¬ 
ter has been held to be admissible in connection 
with other evidence as tending to show a prior pub¬ 
lication.'^® Evidence that defendant had slandered 


61. Va.—^Davis v. Heflin, 107 S.E. 
673, 130 Va. 169. 

62. Ala.—Richardson v. Brother¬ 
hood of Railroad Trainmen, 129 So. 
574, 221 Ala. 449. 

Handwriting hy defendant’s em¬ 
ployee in alleged libelous letter, and 
possession by defendant's president, 
created presumption employee pub¬ 
lished letter by sending it to presi¬ 
dent.—Richardson v. Brotherhood of 
Railroad Trainmen, supra. 

63. Ala.—^Richardson v. Brother¬ 
hood of Railroad Trainmen, supra. 

64. Pla,—^Briggs v. Brown, 46 So. 
325, 65 Pla. 417. 

37 C.J. p 73 note 18. 

Evidence held inadmissible 
Kan.—Jones v. Gill, 66 P.2d 1033, 
145 Kan. 482. 

37 C.J. p 73 note 18 [e]. 

65. S.C.—^Tobias v. Sumter Tele¬ 
phone Co., 164 S.E. 446, 166 S.C. 
161—^McClain v. Reliance Life Ins. 
Co- of Pittsburgh, Pa., 148 S.E. 478, 
150 S.C. 459. 

37 C.J. p 73 note 19. 

Xnitial publication or repetition 
In an action for slander, it was 


held that the court properly ex¬ 
cluded evidence of persons who had 
heard the slanderous charge repeat¬ 
ed, but correctly permitted evidence 
of persons who heard defendant 
make the charge.—Wilson v. Gadd, 
13 Tenn.App. 6. 

66. U.S.—Brooke v. Peyton, D.C., 4 
P.Cas.Xo.1,933, 1 Cranch C.C. 96. 

Ala.—Lawson v. Hicks, 38 Ala. 279, 
81 Am.D. 49. 

37 C.J. p 73 note 20. 

67. Iowa.—^Bent v. Mink, 46 Iowa 
676. 

68. Ala.—Weir v. Brotherhood of 
Railroad Trainmen, 129 So. 267, 
221 Ala, 494. 

R.I.—^Hathaway v. Reynolds, 116 A. 
659. 44 R,I. 239. 

69. N.J.—Bingham v. Schindel, 105 
A. 727, 92 N.J.Law 502. 

70. U.S.—Corpus OTuris cited in 
Tierney v. Toung, C.C.ANeb., 17 F. 
2d 766, 767. 

37 C.J. p 73 note 24. 

71. Mich—^Vickers v. Stoneman, 41 
N.W. 495, 73 Mich. 419. 

37 C.J. p 73 note 25. 
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72. Conn.—Gray v. Mossman, 99 A 
1062, 91 Conn. 430. 

73. Mont.—Corpus Juris quoted in 
Keller v. Safeway Stores, 108 P- 
2d 605, 613, 111 Mont. 28. 

37 C.J. p 73 note 27. 

74. Iowa.—^Bent v. Mink, 46 Iowa 
576. 

Minn.—Simmons v. Holster, 13 Minn. 
249. 

75. U.S.—^Haskell v. Bailey, Ya., 63 
P. 873, 11 C.C.A. 476. 

Ind.—Gordon v. Spencer, 2 Blackf. 
286. 

Affidavit chaining offense 

In action for slander based on al¬ 
leged statement that defendant 
thought plaintiff was a fine boy when 
defendant hired plaintiff but **he 
turned out to be the biggest crook 
I ever saw. He stole over $500 from 
me," where evidence established that 
defendant's affidavit made before 
county judge charging plaintiff with 
offense of conversion of more than 
twenty dollars by selling goods and 
failing and refusing to account for 
the proceeds was not made in good 
faith, the affidavit was admissible as 
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others has been held inadmissible,but, in an ac- 
tion against a mail advertising company which had 
mailed certain libelous circulars for another per¬ 
son, copies of other libelous circulars which such 
company had previously mailed for such person 
have been held admissible.77 

Publication by third persons. It has been held 
that evidence is inadmissible to show that like pub¬ 
lications were made by others of the same matter 
about the same timeJ^ 

§ 208. - Weight and Sufficiency 

Direct proof of publication is not necessary; any 
fact established to the satisfaction of a jury from which 
it legally may be inferred is sufficient. Publication 
should be proved by a preponderance of the evidence. 

It is not necessary that there should be direct 
proof of publication by defendant's or procurement 
by him of publication any fact established to the 

corroborative evidence.—Nall v. 

Phelps, 147 S.W.2d 10S9, 285 Ky. 322. 

76. Iowa.—^Forshee v. 

Iowa 571. 

Mass.—Sullivan v. O’Leary* 15 N.E. 

775, 146 Mass. 322. 

3 Io.—Walter v. HoefCner, 51 Mo.App. 

46. 

77 . Mo.—Edwards v. Nulsen, 152 S. 

W.2d 28, 347 Mo. 1077. 

7a Mo.—^Hagener v. Pulitzer Pub. 

Co., 158 S.W. 54, 172 Mo.App. 436. 

37 C J. P TS note 32. 

79. Ala.—Corpus JUxls cited in 
Brotherhood of Eailroad Trainmen 
V. Jennings, 168 So. 173, 175, 232 
Ala. 438. 

Mo.—^Hoeffner v. Western Leather 
Clothing Co., App., 161 S.W.2d 722 . 

Xeb.—Pendrock v. P. W. Woolworth 
Co., 243 N.W. 648, 123 Neb. 477. 

37 C.J. p 74 note 40. 

BO. N.T.—^In re Payne’s Estate, 290 
N.T.S. 407, 160 Misc. 224. 

8L Ala.—Corpus Juris cited in 
Brotherhood of Railroad Trainmen 
V. Jennings, 168 So. 173, 175, 232 
Ala. 438. 

37 C.J. p 74 note 41. 

Testimony of plaintiff 

To prove ‘‘publication” of slander¬ 
ous words, it is sufficient if plaintiff 
himself testifies to circumstances at¬ 
tending utterance as indicating ref¬ 
erence to have been intended for him 
and testifies that words were spoken 
loudly enough to be heard and un¬ 
derstood by other persons standing 
nearby, and in such a case, question 
whether there was actually a com¬ 
munication to other persons who un¬ 
derstood words as referring to plain¬ 
tiff becomes a fact question for jury. 

—Hoeffner v. Western Leather 

Clothing Co., 

722. 


satisfaction of a jury from which it legally may be 
inferred will be sufficient®^ While the publica¬ 
tion should be established at least by a fair pre¬ 
ponderance of the evidence,®2 it is not necessary to 
prove it be3"ond a reasonable doubt;®® it is suffi¬ 
cient to establish it by a preponderance of the evi¬ 
dence.®^ 

§ 209. Reference of Defamation to Plaintiff 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

The burden Is on the plaintiff to prove the defama¬ 
tory Imputation referred to him and that It was so un¬ 
derstood by others. 

It rests with plaintiff to establish that the de¬ 
famatory imputation referred to him®® and that it 

N.T.—Weidman v. Ketcham, 15 N.B. 
,2d 426, 278 N.T. 129—Millman v. 
Drew, 229 N.T.S. 336, 223 App.Div. 
691. 

Tex.—^Walker v. Martin, Civ.App., 
129 S.W.2d 1149. 

Va.—Chalkley v. Atlantic Coast Line 
R. Co., 143 S.B. 631, 150 Va. 301. 
37 C.J. p 74 note 41 [cj. 

(2) To show defendant’s responsi¬ 
bility. 

Ala.—Weir v. Brotherhood of Rail¬ 
road Trainmen, 129 So. 267, 221 
Ala. 494. 

Cal.—^Ayako Sakamu v. Zellerbach 
Paper Co., 77 P.2d 313, 25 Cal-App. 
2d 309. 

N.T.—Weidman v. Ketcham. 15 N.E. 

2d 426, 278 N.T. 129. 

N.C.—Lamm v. Charles Stores Co., 

159 S.B. 444, 201 N.C. 134, 77 A.L. 
R. 923. 

Philippine.—^Tusay v. Valdez, 1 
Philippine 384. 

Tex.—Renfro Drug Co. v. Lawson, 

160 S.W.2d 246, 138 Tex. 434. 146 
A.L.R. 732—Bernard’s Inc. v. Aus¬ 
tin, CivA.pp., 300 S.W. 256. 

Wash.—^Tennant v. P. C. Whitney & 
Sons, 234 P. 666. 133 Wash. 581. 

(3) To show publication at place 
alleged.—Brotherhood of Railroad 
Trainmen v. Jennings, 168 So. 173, 
232 Ala. 438—Collins v. Brotherhood 
of Railroad Trainmen, 148 So. 133, 
226 Ala. 659—^V^'eir v. Brotherhood 
of Railroad Trainmen, 129 So. 267, 
221 Ala. 494. 

82. Ark.—Safeway Stores v. Rogers, 
56 S.W.2d 429, 186 Ark. 826. 

37 C.J. p 74 note 4,2. 

83. S.C.—^Zimmerman v, McMakin, 
22 S.C. 372, 53 Am.R. 720. 

84. S.C.—^Zimmerman v. McMakin, 
supra. 

Cal.—^Vedovi v. Watson & Tay¬ 
lor, 285 P. 418, 140 CaLApp. 80. 


Abrams, 2 


Mo.App., 161 -S.W.2d 


drcum sfcantial evidence i 

In slander suit fact that words 
were spoken loudly enough to be 
heard by bystander is circumstantial 
evidence that words were heard, and 
the jury are justified In believing 
that any one who heard slanderous 
language understood its plain mean¬ 
ing.—Starnes v. St Joseph R.y., 
Light, Heat & Power Co., App-, 22 
S.W.2d 73, affirmed 62 S.W.2d 852, 
331 Mo. 44. 

Bvidence held sufficient 
U.S.—^Hartmann v. Time, Inc., D.C. 
Pa., 64 F.Supp. 671—^Holden v. 
American News Co., D.C.Wash., 52 
F.Supp. 24, appeal dismissed, C.C. 
A., 144 F.2d 249. 

Neb.—^Pendrock v. F. W. Woolworth 
Co., 243 N.W. 648, 123 Neb. 477. 
N.J.—^Brightman v. Davies, 127 A. 

327, 3 N.J.Misc. 113. 

N.D.—Waite v. Stockgrowers’ Credit 
Corporation, 249 N.W. 910, 63 N.D. 
763, followed in Davis v. Stock- 
growers’ Credit Corporation, 249 
N.W. 912, 63 N.D. 768. 

Okl.—^Lindley v. Delman, 26 P.2d 751, 
166 Okl. 165. 

Va.—Snyder v. Fatherly, 163 S.B. 
358, 158 Va. 335. 

W.Va.—Denoff v. Fama, 135 S.B. 578, 
102 W.Va. 494. 

Wyo.—Sylvester v. Armstrong, 84 
P.2d 729, 53 Wyo. 382. 

37 C.J, p 74 note 41 [b]. 

Evidence held insufficient 
(1) In generaL 

Iowa.—^Royston v. Vander Linden, 
197 N.W. 435, 197 Iowa 536. 

La.—Goodwin v, Terrell, 187 So. 663, 
192 La. 267—Gilliland v. Feible- 
man’s, Inc., 108 So. 112, 161 La. 24. 
Miss.—Sellers v. Powell, 152 So. 492, 
168 Miss, 682. 

Neb.—Giveen v. Matthews, 223 N.W. 
i 649, 118 Neb. 125. 
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was so understood by others.^® Where plaintiff is 
named in a libelous article, it is not necessary to 
prove that publication was made of and concerning 
plaintiff. 

b* Admissibility 

(1) In general 

(2) Understanding of hearers or read¬ 

ers 

(1) In General 

Any competent and relevant evidence is admissible 
to show whether or not the communication referred to 
the plaintiff. 

Any relevant evidence is admissible to show 
whether or not the communication referred to plain- 
tiff.ss Such fact may be shown by extrinsic evi¬ 
dence,as, for instance, the relations existing be¬ 
tween defendant and plaintiff.^® Also there may 
be admitted, for such purpose, other publications by 

defendant^! or by others.^^ 

(2) Understanding of Hearers or Readers 

Testimony of witnesses who heard or read the de¬ 
famatory charge that they understood it to refer to the 
plaintiff Is, in general, admissible. 

As a general rule, testimony of witnesses who 
read or heard the defamatory charge that they 
understood it to refer to plaintiff may be admissi¬ 
ble, especially where the words are ambiguous as 
to the person referred to.^^ However, it has also 


been held that, while whatever relevant facts out¬ 
side the publication could have enabled a witness to 
form an intelligent opinion or understanding that 
an offensive term was intended to be applied to 
plaintiff may be placed before the jury,95 the opin¬ 
ion of a witness as to the intended application of 
the defamatory words to plaintiff is inadmissible^® 
unless at least peculiar circumstances are shown, ei¬ 
ther as respects the language employed or the man¬ 
ner of its utterance or publication, as, for instance, 
where the charge is made by equivocal expressions, 
insinuations, gestures, or intonations of voice.® 7 

c. Weight and Sufficiency 

The general rules as to weight and sufficiency of evi¬ 
dence in civil actions apply to proof that defamatory 
matter referred to the plaintiff. 

The general rules as to weight and sufficiency of 
evidence have been applied to evidence to show 
that the defamatory matter referred to plaintiff.^s 
Where it does not appear on the face of the pub¬ 
lication that plaintiff was referred to, a preponder¬ 
ance of evidence must be produced to establish that 
readers generally would understand that the ref¬ 
erence was to plaintiff.9 9 While it must appear that 
at least one person present when the defamatory 
words were uttered knew that they referred to 
plaintiff,^ testimony by one hearing the statements 
complained of that he knew plaintiff was referred 
to has been held sufficient.^ It has been held that 


Mo.—^Norris ▼. Brady, 132 S.W.Sd 
1059. 234 Mo.App. 437—United Fac¬ 
tories V. Brigham, App., 117 S.W.2d 
662, certiorari Quashed State ex 
rel. United Factories v. Hostetter,' 
126 S.W.2d 1173, 344 Mo. 386. 

Tex.—Corpus Juris cited in McFad- 
den’s Publications v. Turner, Civ. 
App., 95 S.W.2d 1027, 1028—War¬ 
ren V. Hill, Civ.App., 77 S.W.2d 322. 
37 C.J. p 74 note 4$. 

86. Mo.—^Norris v. Brady, 132 S.W. 

2d 1059, 234 Mo.App. 437—United 
Factories v. Brigham, App., 117 S. 
W.2d 662, certiorari Quashed 
State ex rel. United Factories v. 
Hostetter, 126 S.W-2d 1173, 344 

Mo. see. 

37 C.J. p 74 note 47. 

87. Tenn.—Times Printing Co. v. 
Mulkey, 2 Tenn.App. 312. 

88. Ala.—Chandler v. Birmingham 
News Co., 95 So. 886, 209 Ala. 208. 

88. Miss.—Conroy v. Breland, 189 
So. 814, 185 Miss, 787. 

Wash.—^Hollenbeck v. Post-Intelli¬ 
gencer Co., 297 P. 793, 162 Wash. 
14. 

J7 C.J. p 74 note 51. 

90. Xeb.—^Dennison v. Daily News 
Pub. Co., 118 X.W. 568, 82 Neb. 
675. 23 D.R.A.,N.S., 362. 


91. Kan.—^Winans v. Chapman, ISO 
P. 266, 104 Kan. 664. 

37 C.J. j> 74 note 63. 

92. N.T.—Van Ingen v. Mail & Ex¬ 
press Pub. Co., 60 N.B. 979, 156 N. 
T. 376. 

93. D.C.—Service Parking Corpora¬ 
tion V. Washington Times, 92 P.2d 
502, 67 App.D.C. 351. 

Mo.—Hoeffner v. Western Leather 
Clothing Co., App., 161 S.W.2d 722. 
37 C.J. p 75 note 56. 

94. Mo.—Hoeffner v. Western 

Leather Clothing Co., supra. 

37 C.J. p 75 note 57. 

95. U.S,—Smith v. Sun Pub. Co., C. 
C.N.T., 50 F. 399, aflirmed 55 F. 
240, 5 C.C.A. 91. 

Minn.—Gribble v. Pioneer Press Co., 
34 N.W. 30, 37 Minn. 277. 

96. Minn.—Gribble v. Pioneer Press 
Co., supra. 

37 C.J. p 75 note 59. 

97. Minn.—Blakeman v. Blakeman, 
18 N.W. 103, 31 Minn. 396. 

Where special knowledge reguired 
In action by owner of parking lot 
against newspaper, to recover for 
allegedly libelous article which dis¬ 
cussed ‘'‘parking lot racket*' but did 
not name plaintiff specifically, testi¬ 

316 


mony of witness who knew manager 
of owner's parking lot and had read 
article, that witness understood arti¬ 
cle as referring to plaintifC, was 
properly excluded, where witness was 
not shown to have special knowledge 
of meaning of terms used and cir¬ 
cumstances referred to.—Service 
Parking Corporation v. Washington 
Times Co., 92 P.2d 502, 67 App.D.C. 
351. 

98. Evideuce held snfflcleut 

(1) To show reference to plaintiff. 
Cal.—^Dewing v. Blodgett, 11 P.2d 

1105, 124 Cal.App. 100. 

Md.—Phillips V. Haugaard, 109 A 95, 
135 Md. 427. 

(2) To sustain finding that news¬ 
paper article was not libelous as 
charging plaintiff with larceny.— 
Schoenfeld v. Journal Co., 235 N.W. 
442, 204 Wis. 132. 

99. U.S.—Wright v. R. K. O. Radio 
Pictures, D.C.Mass., 55 F.Supp. 639 

Evidence held iiisufOLcieut 
U.S.—Wright V. R. K. O. Radio Pic¬ 
tures, supra. 

1. Mont.—Kosonen v. Waara, 285 P. 
66.8, 87 Mont. 24. 

2. lU.—-Dexter v. Harrison, 34 NJS. 
46, 146 Ill. 169. 
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the identity of the name of plaintiff and of the per¬ 
son defamed is not of itself sufficient to show the 
identity of the person.* 

§ 210. Plaintiff’s Character or Reputation 

In actions for defamation, the general character or 
reputation of the plaintiff Is presumed to be good; he 
is presumed innocent of any crime charged against him. 
The rules as to admissibility of evidence of character 
OP reputation In civil actions generally are applicable in 
actions for defamation. 

Following the general rule, the general charac¬ 
ter or reputation of plaintiff is presumed to be 
good;^ he is also presumed innocent of any crime 
charged against him.^ /The presumption of good 
reputation as an individual does not apply to repu¬ 
tation in a business or professional capacity.® 

Admissibility. Plaintiffs general character or 
reputation may be established in actions of libel or 
slander in the same manner as in other civil ac¬ 
tions.*^ The proof must be confined to reputation 
with respect to the fault or trait of character in¬ 
volved in the imputation^charged.* Particular in¬ 
stances of misconduct are inadmissible to prove 
plaintiffs general bad character.* > As a general 
rule, if the chastity of plaintiff is at issue it may 
not be attacked by showing specific acts of im¬ 
morality.^* So also it cannot be shown that plain¬ 
tiff has committed a specific crime other than that 
charged whether or not it is of the same nature as 
the one charged,nor may rumors or reports be 
admitted for this purpose^ 2 tmless at least they are 
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so common and prevalent that they have affected his 
general reputation.^* 

It has been held that, where a person sues an¬ 
other for a libel, charging certain specific acts im¬ 
puting unchastity, although defendant may be un¬ 
able to justify and show the truth of the particular* 
publication, nevertheless defendant may show oth¬ 
er, different, and specific acts of unchastity with 
other persons,and is not confined to proof of 
general reputation for unchastity.^® The evidence 
must relate to the character or reputation of plain¬ 
tiff as fixed before the publication of the words 
complained of.^® Such evidence, in order to be ad¬ 
missible, must not be too remote in time from the 
publication of the charge.^7 Evidence as to his 
reputation a long time prior to the publication and 
in another neighborhood is inadmissible.^® 

§ 211. Malice 

The application of the general rules of evidence 
to the establishment of malice or lack of malice is 
discussed infra §§ 212-215. 

Examine Pocket Parts for later cases. 

§ 212. -Presumptions and Burden of 

Proof 

Actual or express malice is not presumed, but must 
be proved. 

Actual or express malice is not presumed but 
must be proved;^* and, where proof of malice is 
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3. Tex.—Corpus Juris (Quoted la 
McFadden*s Publications v. Tur¬ 
ner. Civ.App.. 95 S.W.2d 1027. 1029. 

S7 C.jr. j> 74 note 48. 

4. CaL—^Draper v. Heilman Com¬ 
mercial Trust Sc Savingrs Bank, 263 
P. 240, 203 CaL 26. 

Miss.—^Ne-w . Orleans Great Northern 
B. Co. V. Frazer, 130 So. 493, 158 
Miss. 407. 

Mo.—Bums V. Burns, App., 193 S.W. 
2d 951. 

Tex.—Corpus Juris cited in Inde¬ 
pendent liife Ins. Co. v. Hogue, 
Civ.App., 70 S.W«2d 629, 632, error 
dismissed. 

37 C.J. p 75 note 62. 

fi. S.C.—^Lewis V. Williams, *89 S.E. 
647, 105 S.C. 165. 

8. Cal.—Scott V. Times-Mirror Co., 
174 P. 312, 178 Cal. 688. 

7. Ky.—Corpus Juris cited in 
Vanover v. Wells, 94 S.W.2d 999, 
1001, 264 Ky. 461. 

Or.—Corpus Juris cited in Mannix v. 
Portland Telegram, 23 P.2d 138. 
145, 144 Or. 172, 90 A.L..R. 55. 

Tex.—Corpus Juris cited in McFad' 
den's Publications v. Hardy. Civ. 
App., 95 S.W.2d 1023, 1024. 

37 C.J. p 75 note 66. 


Charge importing hahitual miscon* 
duct 

Evidence of relationship of plain¬ 
tiff and another at other times and 
places was held competent on gen¬ 
eral character of plaintiff and truth 
of alleged defamation, importing 
their habit or custom of wrongdoing. 
—^Nations v. Harris, 108 So. 29, 214 
Ala. 339. 

8. Mass.—Stearns v. Long, 102 N.B. 
326, 215 Mass. 152, Ann.Cas.l915D 
906. 

37 O.J. p 76 note 67. 

9. Or.—Corpus Juris cited in Man¬ 
nix V. Portland Telegram, 23 P.2d 
138, 145, 144 Or. 172, 90 A.L.R 
155. 

Pa.—Bausewine v. Norristown Her¬ 
ald, 41 A.2d 736, 351 Pa. 634, cer¬ 
tiorari denied 66 S.Ct. 29, 326 U.S. 
724, 90 L.Ed. 429. 

Tex,—^Express Pub. Co. v. Isensee, 
Civ.App., 2S6 S,W. 926. 

37 C.J. p 76 note 68. 

10. Mich.—^Proctor v. Houghtaling 
37 Mich. 41. 

Mo.— De Van Rose v. Tholborn, 134 

S.W. 1093. 153 Mo.App. 408. 

11. M i pn.—^Lydiard v. Daily News 
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Co.. 124 N.W. 985, 110 Minn. 140, 19 
Ann.Cas. 985. 

37 C.J. p 76 note 70. 

12. Cal.—Davis v. Hearst, 116 P. 
530, 160'Cal. 143. 

37 C.J. p 76 note 72—22 C.J. p 481 
note 11. 

13. R.I.—^Folwell V. Providence 

Journal Co., 37 A. 6, 19 R.I. 551. 

14. N.T.—Osterheld v. Star Co., 131 
N.Y.S. 247. 146 App.Div. 388. 

15. N.Y.—Osterheld v. Star Co,, su¬ 
pra. 

16. Or.—Corpus Juris cited iu Man¬ 
nix V. Portland Telegram, 23 P.2d 
138, 145, 144 Or. 172, 90 A.L.R. 55. 

Pa,—Bausewine v. Norristown Her¬ 
ald, 41 A.2d 7SG, 351 Pa. 634, cer¬ 
tiorari denied 66 S.Ct. 29, 326 U.S. 
724, 90 L.Ed. 429. 

•37 C.J. p 76 note 78. 

17. Mich.—Rowe v. Myers, 169 N. 
W. 823, 204 Mich. 374. 

37 C.J. p 77 note 79. 

18. Pa.—^Hopkins v. Tate, 99 A. 210, 
255 Pa. 56. 

19. Ill.—Cook V. East Shore News¬ 
papers, 64 N.E.2d 751, 327 1^1.App. 
559—Chaloupka v. Lacina, 21 N.EL 
2d 909. 301 IlLApp. 173. 
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an essential part of plaintiffs case, it has been held 
that the burden is on plaintiff to show such mal- 
ice,20 and this burden does not shift.^1 Where the 
evidence offered by plaintiff is such that from it 
the jury may infer the existence of malice in fact, 
the burden of destroying such inference is cast on 
defendant.22 Where the evidence shows that the 
manner of publication was extreme, malice may 

be inferred.23 

Presumptions and burden of proof of malice, 
where it is sought to recover general damages only 
are considered supra §§ 76-78, and, where the de¬ 
fense of privilege is raised, supra § 101. 

Insulting words. Under statutes making insult¬ 
ing words actionable it has been held that the jury 
may presume malice from the use of the words 
but that the presumption is rebuttable.^^ 

§ 213. - Admissibility in General 

a. In general 

b. Character of publication 

c. Falsity 

d. Relation of parties and relation to 
third persons; threats 

e. Refusal to retract 

f. Contemporaneous acts of defendant 

g. Rebuttal of evidence of malice 


a. In G-eneral 

General rules govern the admissibility of evidence to 
show actual malice, which may be proved by direct or 
circumstantial evidence. 

Since, as discussed supra § 76, there is a pre¬ 
sumption of malice from the publication of defam¬ 
atory matter actionable per se, evidence as to de¬ 
fendant's motive or intent in such case has been 
held irrelevant and immaterial.^® However, it Has 
been held that plaintiff is not precluded from show¬ 
ing actual malice because of the presumption of 
malice when the charge is actionable per se,27 or 
at least that it is not error to admit evidence tend¬ 
ing to prove express malice nor is the admission 
of evidence to show malice error, although that is¬ 
sue is afterward taken from the jury.29 Evidence 
of malice on the part of defendant is inadmissible 
until some of the actionable words laid have been 
proved.20 Plaintiff may prove malice to take away 
the defense of truth.^i 

When actual malice is an issue, any evidence 
which would logically tend to solve the question, 
and which is not otherwise objectionable, is admis- 
sible.22 Malice may be proved either by direct evi¬ 
dence or by surrounding circumstances.®^ It may 


N.J.—Huffman v. Trenton Times, 8 A. 

2d 837, 17 N.J.Misc. 339. 

37 -aj. p 77 note 84. 

As respects -waiLtoiiiiess or reel:, 
lessjiess of allegedly libelous com¬ 
munication written by transportation 
company’s superintendent, in which 
plaintiff’s discharge as station agent 
was recommended "because of short¬ 
age in his accounts, as revealed by 
an auditor’s report, a presumption of 
auditor’s competency and reliability 
arose from fact that auditor had 
been engaged as such for twenty-six 
years, eighteen of which were in the 
employ of transportation company.— 
Missouri Pac. Transp. Co. v. Beard, 
176 So. 156, 179 Miss. 764. 

20. K.T.—^Devoy v. Irish World & 
American Industrial Liberator Co., 
203 N.T.S. 369, 208 App.Div. 319. 

37 C.J. p 77 note 86. 

21. N’.T.—Devoy v. Irish World & 
American Industrial Liberator Co., 
supra. 

22. Cal.—Davis v. Hearst, 116 P. 
,530, 160 Cal. 143. 

23. Ky.—'Smith v. Pure Oil Co., 128 
S.W.2d 931, 278 Ky. 430. 

Minn.—^Friedell v. Blakely Printing 
Co., 203 N.W, 974, 163 Minn. 226. 

24. Va—Cook v. Patterson Drug 
Co., 39 S.E.2d 304, 185 Va. 516. 

W.Va.—Michaelson v. Turk, 90 S.E. 
395, 79 W.Va. 31. 


25. W.Va.—Michaelson v. Turk, su¬ 
pra. 

20. Iowa.—Berger v. Freeman Trib¬ 
une Pub. Co., 109 N.W. 784, 132 
Iowa 290. 

Va.—^Montgomery Ward & Co. v. 
Nance, 182 S.E. 264, 165 Va. 363. 

27. La.—^Edwards v. Derrick, 190 So. 
571, 193 La. 331. 

Me.—^Hall v. Edwards, 23 A 2d 889, 
138 Me. 231. 

37 C.J. ip 77 note 96. 

28. Cal.—iCarpenter v. Ashley, 116 
P. 983, 16 Cal.App. 302. 

29. N.T.—Crane v. Bennett, '79 N.Y. 
S. 66, 77 App.Div. 102, 33 N.T.Civ. 
Proc. 229, affirmed 69 N.E. 274, 177 
N.T. 106, 101 Am.S.R. 722. 

30. Ind.—^Abrams v. Smith, 8 Blackf. 
95. 

37 C.J. p 77 note 99. 

31. Mass.—Conroy v. Pall River 
Herald News Co., 28 N.E.2d 729, 
306 Mass. 488, 132 AL.R. 927. 

32. Cal-—Scott V. Times-Mirror Co., 
184 P. 672, 181 Cal. 345, 12 AL.R. 
1007. 

Mo.—Corpus Juris cited in Klein- 
schmidt v. Globe-Democrat Pub. 
Co., 165 S.W.2d 620, 622, 350 Mo. 
250, certiorari denied 6'3 S.Ct. 526, 
317 U.S. 701, 87 L.Ed. 560. 

37 C.J. p 77 note 1. 

33. U.S.—^Walgreen Co. v. Cochran, 
C.C.AMO., 61 P.2d 357. 
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Conn.—Corsello v. Emerson Bros., 
137 A '390, 106 Conn. 127. 

37 C.J. p 77 note 2. 

Evidence held admissible 
Ariz.—^Connor v. Timothy, 33 P.2d 
293, 43 Ariz. 517. 

Ark.—Sinclair Refining Co. v. Puller, 
79 S.W.2d 736, 190 Ark. 426. 

Conn.—Sandora v. Times Co., 155 A 
819, 113 Conn. 674. 

Ga.—^Western Union Telegraph Co. v. 
Vickers, 30 S.E.2d 440, T1 GaApp. 
204. 

Mass.—^Bander v. Metropolitan Life 
Ins. Co., 47 N,E.2d 595, 313 Mass. 
337. 

Miss.—Montgomery Ward & Co. v. 
Higgins, 29 So.2d 267—Montgom¬ 
ery Ward & Co. v. Skinner, 25 So. 
2d 572. 

Va.—Bragg v. Elmore, 147 S.E. 275, 
152 Va. 312—^Lightner v. Osborn, 
127 S.E. 314, 142 Va. 19. 

37 C.J. p 77 note 2 [a]. 

Evidence held inadmissible 
Mass.—Thompson v. Boston Pub. Co., 
189 N.E. 210, 285 Mass. 344-- 

Thompson v. Globe Newspaper Co„ 
181 N.E. 249, 279 Mass. 176. 

N.C.—^Heam v. Ostrander, 140 S.E. 
724, 194 N.C. 763. 

Okl.—Reininger v. Prickett, 137 P. 

2d 595, 192 Okl. 486. 

37 C.J. p 77 note 2 [b]. 

As against one of several defendants 
In libel action against proprietor 
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be proved ty intrinsic®'* or extrinsic®® evidence. 
The fact that the communication was volunteered 
is no evidence of malice if it is within defendant’s 
duty so to volunteer it.36 On the question of malice 
in publication of a qualifiedly privileged article by 
a newspaper, only the malice of those agents in¬ 
trusted with the responsibility of determining what 
shall be published is material ;37 and the fact that 
other newspapers did not publish the article is im- 

material.SS 

Other parts of publication. Since the publica¬ 
tion should be read as a whole, other parts of the 
conversation or article in which the alleged defam¬ 
atory words were published may properly be given 
in evidence to show and explain the animus of the 
charge.^ ^ 

Reckless or careless publication. Evidence tend¬ 
ing to show that a publication was made with reck¬ 
lessness and indifference to the rights of plaintiff 
is admissible to show malice,^^^ but the fact that nei¬ 
ther a reporter nor his newspaper investigated the 
truth of a criminal charge on which plaintiff was 
arrested has been held to have no bearing on the 
question of malice in publishing the fact of the ar¬ 
rest on such charge.'^l 

Interference with publication of vindication by 
plaintiff. Acts or conduct on the part of the pro¬ 


prietor of a newspaper publishing a libel, tending to 
prohibit plaintiff from vindicating his reputation, 
are admissible to show malice^^ So an agreement 
by the editors of the newspaper in which the al¬ 
leged libel was published with other newspapers to 
suppress the knowledge that plaintiff was seeking 
redress in the courts has been held to be evidence 
of malice.^3 

b. Character of Publication 

The character or the terms of the publication may 
be evidence of malice. 

The character of the publication itself or the 
terms in which the communication is made may be 
evidence of malice.'*^ An expression in excess of 
what the occasion warrants may be evidence of 

malice.** 5 

c. Falsity 

Evidence of the falsity of the publication fs admis¬ 
sible to show malice. 

Evidence of the falsity of the publication has 
been held to be admissible to show actual malice, 
and this for the purpose of rebutting the presump¬ 
tion arising from a privileged occasion,^7 well as 

for the purpose of enhancing damages or uphold¬ 
ing exemplary damages.'*^ Evidence that defendant 
repeated the charge does n ot ten d to prove the fact 
that he knew the charge to be false so as to estab¬ 
lish express malice.^^ 


and manager of Store based on show 
window display making invidious 
comparison of garments sold by 
store and by plaintiffs, evidence that 
some of proprietor's stores sold same 
garment as that sold by plaintiffs 
was admissible as against proprietor 
but not against manager.—Rosenberg 

V. J. C, Penney Co„ 86 P.2d 696, 30 
Cal.App.2d 609, 

J'oixLt action against many defendants 
Evidence of ill feeling and malice 
of several defendants was held inad¬ 
missible in joint action against nu¬ 
merous signers of alleged libelous 
petition.—^Manley v. Harer, 264 P. 
937, *82 Mont. 30. 

34. Conn.—^Bly v. Mason, 115 A. 479, 
97 Conn. 38. 

Minn.—^Hansen v. Hansen, 148 N.W. 
437, 126 Minn. 426, I,.R.A.1915A 
104. 

PrivUeged publication 
Where privileged publication mere¬ 
ly purports to state facts, language 
thereof cannot be looked to as fur¬ 
nishing proof of malice.—Tyler Com¬ 
mercial College V. Lattimore, Tex. 
Civ.App., 12 S.W.2d 680, reversed on 
other grounds Lattimore v. Tyler 
Commercial College, Com.App., 24 S. 

W. 2d 361. 

35. U.S.—Walgreen Co. v. Cochran, 
C.C.A.MO., 61 P.2d '357. 

D.C.—^McCown v. Boone, 154 P.2d 19. 


Minn.—Priedell v. Blakely Printing 
Co., 203 K.W. 974, 163 Minn. 226. 

S.C.—Pitchette v. Sumter Hardwood 
Co.. 142 S.E. 828, 145 S.C. 53. 

Wyo.—Corpus Juris cited in Sylves¬ 
ter V. Armstrong, 84 P.2d 729, 733, 
53 Wyo. 382. 

37 C.J. p 77 note 4, 

36. Ind.—Cadle v. McIntosh, 99 N.E. 
779, 51 Ind.App. 365. 

37. Mass.—^Thompson v. Globe 
Newspaper Co., 181 N.E. 249, 279 
Mass. 176. 

38 . Mass.—Thompson v. Globe 
Newspaper Co., 181 N.B. 249, 279 
Mass, 176. 

38. Tex.—^Byrd v. State, 44 S.W. 521, 
38 Tex,Cr- 630. 

37 C.J. P 79 note 29. 

40. Mo.—Corpus Juris cited in War¬ 
ren V. Pulitzer Pub. Co., 78 S.W.2d 
404, 419, 336 Mo. 184. 

37 C.J. P 78 note 22. 

41. Mass.—Thompson v. Globe 
Newspaper Co., 181 N.B. 249, 279 
Mass. 176. 

42 . Pa.—Wallace v. Jameson, 36 A. 
142, 179 Pa. 38. 

37 C.J. p 79 note 26. 

43. IJ.S.—Post Pub- Co. V. Hallam, 
Ohio, 59 P. 530, 8 C.C.A. 201. 

44. Ala.—Brotherhood of Railroad 


319 


Trainmen v. Jennings, 168 So. 173, 
232 Ala. 438. 

Pla.—Merriman v. Lewis, 194 So. 
'349, 141 Pla. 832. 

Minn.—Priedell v. Blakely Printing 
Co., 203 N.W. 974, 163 Minn. 226. 
Pa.—Stevenson v. Morris, 136 A., 234, 
288 Pa, 405, 50 AL..R. ‘335. 

37 C J. p 77 note 6. 

45. Pla.—^Merriman v. Lewis, 194 So. 
349, 141 Pla. 832. 

Minn.—^Priedell v. Blakely Printing 
Co., 203 N.W. 974, 163 Minn. 226, 
Mo.—Conrad v. Allis-Chalmers Mfg. 
Co., 73 S.W.2d 438, 228 Mo.App. 
817. 

37 C.J. p 78 note 7. 

46. XJ.S.—Ross V. Esquire, Inc., C.C. 
A.N.Y., 94 F.2d 75. 

Minn.—^Priedell v. Blakely Printing 
Co., 203 N.W. 974, 163 Minn. 226. 
Mo.—Conrad v. Allis-Chalmers Mfg. 
Co., 73 S.W.2d 438, 228 Mo.App. 
817. 

Va—^Lightner v. Osborn, 127 S.E. 

314, 142 Va. 19. 

37 C.J. p 78 note 8, 

47. Iowa.—Children v. Shinn, T50 N. 
W. 864, 168 Iowa 531. 

37 C.J. p 78 note 9. 

4e, U.S.—Palmer v. Mahin, Iowa, 
120 P. 737, 57 C.C.A. 41. 

37 C.J. p 78 note 10. 

49. Mich.—^Schultz v. Guldenstein, 
108 N.W. 96, 144 Mich. 636. 
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d. Eelation of Parties and Eelation to TMrd 
Persons; Threats 

The relationship or feelings between the parties at or 
prior to the publication may be admissible to show 
malice. The relationship of third persons to the parties 
is generally immaterial. 

As a general rule anything which tends to show 
the relations between the parties, or the feelings of 
defendant toward plaintiff prior to, and at the time 
of, the publication or utterance, is admissible as 
bearing on the question of malice.®® Thus plaintiff 
may introduce evidence of rivalry®! as well as hos- 
tiiity.®2 It has been held essential that the evidence 
should tend to show malice at the time of publica¬ 
tion,®3 but it has also been held that proof of ill 
will should be received regardless of when such 
ill will was manifested,®4 and even though it might 
be the subject of an additional cause of action.®® In 
a case predicated on joint action of defendants, evi¬ 
dence of ill will of one of them toward plaintiff has 
been held inadmissible.®® 

Threats, Threats made by defendant against 
plaintiff are evidence of malice, whether made be¬ 
fore®*^ or after®® the publication of the charge. A 
threat made during the trial has been held to be both 
admissible®® and inadmissible.®® 

Efforts to secure indictment of plaintiff by de¬ 
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fendant Evidence of efforts of defendant to se¬ 
cure the indictment of plaintiff by the grand juiy 
is admissible to show malice on the part of defend¬ 
ant.®! 

State of feelings between defendant and relative 
of person defamed. It has been held that evidence 
of quarrels between defendant and a relation of 
plaintiff is inadmissible to show malice in defend¬ 
ant toward plaintiff.®® 

State of feelings betzveen plaintiff and third per¬ 
son. Evidence of a misunderstanding between 
plaintiff and a third person of which defendant had 
no knowledge is not admissible to show malice on 
the part of defendant;®® and ill will toward plain¬ 
tiff of one who had nothing to do with the publi¬ 
cation of the articles sued for is immaterial®^ 

e. Refusal to Retract 

The defendant's refusal to retract on request Is ad¬ 
missible to show malice. 

The refusal of defendant, when requested, to pub¬ 
lish a retraction of the defamatory charge has been 
held admissible as evidence of malice.®® Evidence 
of an application to a responsible editor of a news¬ 
paper to retract and his refusal to do so js admis¬ 
sible to show malice on the part of the publisher,®® 
but it has been held that the refusal of a subordinate 
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50. U.S.—Ijiauid Veneer Corpora¬ 
tion V. Smuckler, C.C.A.Cal., 90 F. 
2d 196. 

Ala.—Meadors v. Haralson, 147 So. 
1S4, 226 Ala. 413. 

D.C.—McCown v. Boone, 154 F.2d 19* 
Minn.—^Priedell v. Blakely Printing 
Co., 203 N.W. 974, 163 Minn. 226. 
Miss.—Sumner Stores of Mississippi i 
V. Little, 192 So. 857, 187 Miss. 310 
—New Orleans Great Northern R. 
Co. V. Frazer, 130 So. 493, 158 Miss. 
407. 

N.J.—Brightman v. Davies, 127 A. 

327, 3 N.J.Misc. 113. 

Tex.—World Oil Co. v. Hicks, Civ. 
App., 75 S.W.2d 905, certified ques¬ 
tions answered 103 S.W.2d 962, 129 
Tex. 297—Texas & N. O. R. Co. v. 
Tolbert, Civ.App., 46 S.W.2d 361, 
error dismissed. 

Va.—Kroger Grocery & Baking Co. v. 
Rosenbaum, 198 S.E. 461, 171 Va. 
15S—Lightner v. Osborn, 127 S.E. 
314, 142 Va. 19. 

37 C J. p 78 note 12. 

Prior conduct toward plaintiff 

In action for slander, consisting of 
charge impugning plaintiff's chastity, 
evidence that one or two weeks be¬ 
fore alleged slander defendant had 
unsuccessfully attempted to kiss and 
to forcibly embrace plaintiff held 
properly admitted on issue of good 
faith or malice of defendant.—Ives- 


ter V. Coe, 127 S.B. 790, 33 Ga.App. 
620. 

51. Ala.—^Brotherhood of Railroad 
Trainmen v. Jennings, 168 So. 173, 
232 Ala. 438. 

52. Ala.—^Brotherhood of Railroad 
Trainmen v. Jennings, supra. 

D.C.—^McCown v. Boone, 154 F.2d 
19. 

53. Md.—Gambrill v. Schooley, 52 A. 
500, 95 Md. 260, 63 L.R.A. 427. 

37 C.J, p 78 note 13. 

54. N.T.—^Taylor v. Friedman, 212 
N.Y.S. 26, 214 App.Div. 198. 

Subsequent conduct 

Defendant's ill will toward plain¬ 
tiff as shown by remarks four or five 
months after publication of libel is 
not too remote in time to be received 
as proof of actual malice.—Taylor v. 
Friedman, supra. 

55- N.T.—Taylor v. Friedman, su¬ 
pra. 

58, Mont.—^Manley v. Harer, 264 P. 
937, 82 Mont. 30. 

57. Cal.—^Harris v. Zanone, 28 P. 
845, 93 Cal. 59. 

37 C.J. P 78 note 16. 

58. Mont.—^Paxton v. Woodward, 78 
P. 215, 31 Mont. 195, 107 Am.S.R. 
416. 

N.T.—^Wright v. Gregory, 41 N.Y.S. 
139, 9 App.Div. 85. 
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59. Mont.—^Paxton v. Woodward, 78 
P. 215, 31 Mont. 195, 107 Ain.S.R. 
416. 

60. Mich.—Scougale v. Sweet, 82 N. 
W. 1061, 124 Mich. 311. 

61. Ill.—^Hintz V. Graupner, 27 N.E. 
935, 138 Ill. 158. 

37 C.J. p 78 note 19. 

62. Ill.—S to well V. Beagle, 67 HI. 
97. 

37 C.J. p 78 note 20. 

63. Mich.—^Moore v. Thompson, 62 
N.W. 1000, 92 Mich. 498. 

64- Mass.—Thompson v. Globe 
Newspaper Co., 181 N.E. 249, 279 
Mass, 176. 

65. Fla.—Corpus Juris cited in 
Metropolis Co. v. Croasdell, 199 So. 
568, 570, 145 Fla. 455. 

Ga.—^Augusta Chronicle Pub. Co. v. 
Arrington, 157 S.E. 394, 42 Ga.App. 
746. 

37 C.J. p 79 note 23. 
j^etter demanding retractlou 

Letter from plaintiffs' attorney to 
defendants in libel action was ad¬ 
missible only in so far as it de¬ 
manded retraction.—^Varvaro v* 
American Agriculturist, 225 N.Y.S. 
564, 222 App.Div. 213. 

68. N.Y.—Stokes v. Morning Jour¬ 
nal Ass'n, 76 N.Y.S. 429, 72 App* 
‘ Div, 184. 
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editor to publish a retraction of a libel published in 
a newspaper is not admissible against the proprie¬ 
tor.®^ 

f. Oontemporaneons Acts of Defendant 

The language, conduct, and actions of defendant at 
the time of publication are admissible to show malice. 

The conduct and actions, as well as the language 
of defendant at the time of the publication, are ad¬ 
missible in evidence on the question of express mal- 
jce.6S A copy of a libelous publication sent by de¬ 
fendant to plaintiff is competent on tlie question of 
malice.^9 Evidence of defendant’s misconduct not 
related to the defamatory charge has been held in¬ 
admissible.'^^ 

g. Eebuttal of Evidence of Malice 

Ary competent and relevant evidence is admissible 
on behalf of the defendant to rebut the existence of ac¬ 
tual or express malice. 

Where the only issue is that of implied malice 
warranting a recovery of general damages, it has 
been held that evidence in rebuttal of the existence 
of malice is inadmissible.’^^ The existence of actu¬ 
al or express malice may be rebutted by any rele¬ 
vant facts or circumstances tending to show good 
faith '^2 or want of hostility toward plaintiff,as, 
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for instance, by showing the entire article or con¬ 
versation in which the defamatory matter was pub¬ 
lished^^ or the sources of defendant’s information.*^® 
Where, for the purpose of showing malice, plaintiff 
introduces evidence of another conversation or pub¬ 
lication, it is competent for defendant in rebuttal to 
offer evidence of the conversation or publication in 
its entirety'^6 and to show the circumstances attend¬ 
ant on the conversation or publication.*^^ As bear¬ 
ing on the question of malice, defendant may intro¬ 
duce publications which the alleged libel is claimed 
to answer.*^^ Mere rumors cannot be shown to neg¬ 
ative express malice,^^ at least unless defendant can 
show that at the time of the publication he had 
knowledge of the rumor and had acted on it.®® 
Mere hearsay, by the way of rumor, report, or in¬ 
formation, cannot be proved to establish defendant’s 
belief in the truth of an unprivileged statement 
made by him as of his own knowledge.®^ 

Testimony hy defendant. While it has been held 
that defendant may not testify as to plaintiff’s good 
feelings toward him,S2 has been held that he may 
testify to his owm lack of malice®® and that his feel¬ 
ings toward plaintiff were friendly,®^ both before®® 
and after®® the publication. Defendant himself may 
testify as to the sources of his information,®*^ Also 
he may testify as to his intent or design in making 


e 7 . XT.—^Edsall v. Brooks, 25 N.T. 
Super. 414, 33 How.Pr. 191. 

68. Del.—^Nailor v. Ponder, 41 A. 
SS, 15 Del. 408. 

37 C J. p 79 note 30. 

Evidence lield admissilile 
US—Browder v. Cook, D.C.Idaho, 59 
F.Supp. 225. 

Ky—Breeding v. Napier, 18 S.W,2d 
872, 230 Ky. 85. 

Miss.—Sumner Stores of Mississippi 

V. Little, 192 So. 857, 187 Miss. 310. 
Evidence limited, to malice 

Whether employer’s representa^lve 
acted wrongly in discharging plain¬ 
tiff was held immaterial in action 
for slander, and could only be con¬ 
sidered on issue of malice.—Chesa¬ 
peake Perry Co. v. Hudgins, 156 S.E. 
429, 155 Va. 874. 

69. U.S.—Shryock v. Calkins, Va., 
248 P. 649, 160 C.C.A, 549. 

TO. Cal.—Alyce Gee v. Pong Poy, 
264 P. 564, 88 Cal.App. 627. 

71. Mo.—Sheipard v. Brewer, 154 S 

W. 116, 248 Mo. 13*3, L.R A.1917D 
199. 

Wash.—Olympia Water Works v. 
Mottman, 153 P. 1074, 88 Wash. 
894, 

TO Va.—^Rosenberg v. Mason, 160 
S.E. 190, 157 Va. 215. 

37 C J. p 82 note 70. 

5:i C.J,S.~21 


Evidence held admissible 
Ala.—Interstate Electric Co. v. Dan¬ 
iel. 151 So. 463, 227 Ala. 609. 

Oa.—Lamb v. Pedderwitz, 33 S.E.2d 
839, 72 Ga.App. 406. 

Iowa.—^Dorn v. Cooper, 117 N.W. 1, 
139 Iowa 742, modified on other 
grounds 118 N.W. 35, 16 Ann.Cas. 
744. 

Miss.—Missouri Pac. Transp. Co. r. 

Beard, 176 So. 156, 179 Miss. 764. 
Evidence held inadmissible 
Cal.—Tingley v. Times Mirror Co., 89 
P. 1097, 151 Cal. 1. 

Conn.—Sandora v. Times Co., 155 A. 

819, 113 Conn. 574. 

Mont.—Croft v. Thurston, 276 P. 
950, 84 Mont. 510. 

73. Tex.—Times Pub. Co. v. Ray, 
Civ.App., 1 S.W.2d 471, affirmed 
Ray V. Times Pub. Co., Com.App., 
12 S.W.2d 165. 

37 C J. p 82 note 71. 

74. Mich—Georgia v. Bond, 72 N. 
W. 232, 114 Mich. 196. 

37 C.J. P -82 note 72. 

75. Ala.—^Nations v. Harris, 108 So. 
29, 214 Ala. 339. 

Iowa.—^Ballinger v. Democrat Co., 
212 N.W. 557, 203 Iowa 1095. 

X.T.—Goodrow v. Malone Telegram, 
255 N.Y.S. 812, 235 App.Div. 3~ 
Hains V. New York Evening Jour¬ 
nal, 240 N.Y.S. 734, 138 Misc. 504. 
37 C.J. p 82 note 73. 
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76. Mass.—Sperry v. Breed, 117 
Mass. 155. 

77. Md.—^Negley v. Farrow, 60 Md. 
158, 45 Am.R. 715. 

78. Or.—^Peck v. Coos Bay Times 
Pub. Co., 259 P. 307, 122 Or. 408. 

79. Cal.—^Davis v. Hearst, 116 P. 
530, 160 Cal. 143—Chamberlain v. 
Vance, 51 CaL 75. 

Me.—^Pattangall v. Mooers, ■94 A. i661, 
113 Me. 412, Ann.Cas.l917D 689, L. 
R.A.191SB 14. 

80. N.C.—Harrison v, Garrett, 43 S. 
E. 594, 132 N.C. 172. 

81. Wis.—Earley v. Winn, 109 N.W. 
633, 129 Wis. 291. 

82. Iowa.—^Dorn v. Cooper, 118 N. 
W. 35, 139 Iowa 742, 16 Ann.Cas. 
744, overruling Barr v. Hack, 46 
Iowa SOS. 

83. Iowa.—^Dorn v. Cooper, supra. 
OkL — Cobb V. Oklahoma Pub. Co., 140 

P. 1079, 42 Okl. 314. 

84. Iowa.—^Dorn v. Cooper, 118 N. 
W. 35, 139 Iowa 742, 18 Ann.Cas 
744, overruling Barr v. Hack, 46 
Iowa 308. 

85. Iowa.—^Dom v. CocNper, supra. 
8& Iowa.—^Dom v. Cooper, supra. 

87. Iowa.—Snyder v. Tribjiue 
143 N.W. 519, 161 Iowa 671. 
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the publicationSS in order to support his plea of 
privilege. S 9 

§ 214. - Other Publications 

a. In general 

b. Publications of similar import 

c. Republications after commencement 

of action 

d. Remoteness of time of other publi¬ 

cations 

e. Privileged communications 

f. Publications by or against third per¬ 

sons 

a. In General 

In general, defamatory publications by defendant 
against plaintiff other than those sued on may be ad¬ 
mitted in evidence to show malice on the part of de¬ 
fendant. 

As a general rule, defamatory publications by de¬ 
fendant against plaintiff other than those sued on 
may be admitted in evidence to show malice on the 
part of defendant,^® provided, in most jurisdictions, 
the publications are of similar import, as discussed 
infra subdivision b of this section. The rule ap¬ 


plies whether such publications were made prior, 
or subsequent,^2 to the defamatory words com¬ 
plained of, whether the words tendered in evidence 
are themselves actionable^^ or not,^^ or whether 
they are addressed to the same party as the words 
sued on or to some one else.^^ Not only are such 
other words admissible in evidence, but also cir¬ 
cumstances attending their publication, the mode 
and extent of their repetition, etc.®® However, 
such other publications are not to be considered as 
giving any additional or independent right of re¬ 
covery.®'^ Evidence of other slanders is admissible 
where such slanders contain an admission of ma¬ 
licious intent in the slander alleged,®® but other 
publications neither defamatory nor manifesting 
any ill will or malice have been held inadmissible.®® 
A subsequent statement which is the subject of an 
independent pending action has been held inadmis- 
sible.i 

Other publications by codefendant. If the action 
is against joint defendants, other publications by a 
codefendant are inadmissible to show malice on the 
part of the other defendant or defendants, where 
such publications have not been induced or author- 


88. Cal.—Fleet v. Tichenor, 104 P. 
45S. 156 Cal. 343, S4 L4.RA.,N.S„ 
323. 

89. Iowa.—O’Neil v. Adams, 122 N. 
W. 976, 144 Iowa 3S5. 

37 C.J. p So note 86. 

90. U.S.—^Liquid Veneer Corpora¬ 
tion V. Smuckler, C.C.A-Cal., 90 F. 
2d 196. 

Ky.—Rutherford v. Church, 49 S.W. 

2d 326, 243 Ky. 501. 

Mass.—Conroy v. Fall River Herald 
News Co., 28 N.E.2d 729, 306 Mass. 
488, 132 A.L.R. 927. 

Miss.—Scott-Burr Stores Corporation 
V. Edgar, 177 So. 766, 181 Miss, 486 
—Corpus Juris cited in. Gardner 
V. Standard Oil Co., 175 So, 203, 
205, 179 Miss. 176—^Louisiana Oil 
Corporation v. Renno, 157 So. 705, 
173 Miss. 609, 98 A.L.R. 1296. 

Or.—Woolley v. Hiner, 100 P.2d 608, 
164 Or. 161—^Mannix v. Portland 
Telegram, 23 P.2d 13S, 144 Or. 172, 
90 A.)L.R. 55—Corpus Juris cited 
in Peck v. Coos Bay Times Pub. 
Co., 259 P. 307. 312, 122 Or. 408. 
Vt.—Bancour v. Herald & Globe 
Ass’n, 28 A.2d 396, 112 Vt. 471. 
Wis.—Lehner v. Berlin Pub. Co., 246 
N.W. 579, 211 Wis. 119, 86 A.L R. 
1284. 

37 C.J p 79 note 32. 

Discretion of court 

In action for libel, admissibility of 
prior publication to show malice 
rests very largely in discretion of 
trial court.—Duncan v. Pearson, C.C. 
A S C., 135 F 2d 146. 


91. Mass.—Conroy v. Fall River 
Herald News Co., 28 N.E.2d 729. 306 
Mass. 4S8, 132 A.L.R. 927. 

Miss.—Scott-Burr Stores Corporation 
V. Edgar, 177 So. 766, 181 Miss. 
486. 

Or,—Mannix v. Portland Telegram, 
23 P.2d 138, 144 Or. 172, 90 A.L.R. 
55. 

Vt.—^LancouT v. Herald & Globe 
Ass’n, 28 A.2d '396, 112 Vt. 471. 

37 C.J. p 79 note 33. 

Preliminary proof necessaa:y 

Publication of prior article was 
inadmissible to show malice, where 
plaintiff's name was not mentioned, 
absent proof that defendant knew 
that person referred to therein was 
plaintiff, though others recognized 
the fact.—Thompson v. Globe News¬ 
paper Co., 181 N.E. 249, 279 Mass. 
176. 

92. U.S.—^Hartmann v. Time, Inc., D. 
C.Pa, 64 F.Supp. 671. 

Mass—Thompson v. Globe Newspa¬ 
per Co., 181 N,E. 249, 279 Mass. 
176. 

Miss.—Scott-Burr Stores Corporation 
V. Edgar, 177 So. 766, ISl Miss. 
486. 

Tex.—World Oil Co, v. Hicks, Civ. 
App., 75 S W.2d 905, certified ques¬ 
tions answered 103 S.W.2d 962, 129 
Tex. 297—^Express Pub. Co. v. Lan¬ 
caster, Civ.App., 270 S.W. 229, mod¬ 
ified on other grounds, Com,App., 
2 S.W.2d 833. 

Vt.—Lancour v. Herald & Globe 
Ass'n, 28 A.2d 396, 112 Vt. 471. 
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Va.—^Powell V. Young, 144 SE. 624, 
151 Va. 985, reheard 145 SE. 731, 
151 Va. 985. 

37 C.J. p 80 note 34. 

93. U.S.—Hartmann v. Time, Inc., 
D C.Pa, 64 F.Supp. ■671, 

37 C.J. p 80 note 35. 

94. U.S.—^Hartmann v. Time, Inc., 
supra 

37 C.J. p 80 note 36. 

95. Ky.—Register Newspaper Co. v. 
Worten, 111 S.W. 693, 33 Ky.L. 
840. 

90k Ky.—^Register Newspaper Co. v. 
Worten, supra 

97. Or.—Corpus Juris cited in Peck 
V. Coos Bay Times Pub. Co., 259 P. 
307, 312, 122 Or. 408. 

37 C.J. p SO note 39. 

98. Tenn.—^Lackey v. Metropolitan 
Life Ins. Co., 174 iS.W.2d 575, 26 
Tenn.App. 564. 

99. U.S.—^Duncan v. Pearson, C.CA. 
S.C., 135 F.2d 146. 

Mass.—^Bander v. Metropolitan Life 
Ins. Co., 47 N.E.2d 595, 313 Mass. 
337. 

Mo.—Klelnschmidt v. Bell, 183 S.W. 

2d 87, 353 Mo. 516. 

Vt.—^Lancour v. Herald & Globe 
Ass'n, 28 A.2d 396, 112 Vt 471. 

1. Ohio.—^Westropp v. E. W Scripps 
Co., 59 N.E.2d 205, 76 Ohio App. 
463. 
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ized by the latter.^ Thus, in an action against a 
corporation and its agent, it is inadmissible to show 
evidence of other publications by the agent to es¬ 
tablish malice on the part of the corporation.^ 

b. Publications of Similar Import 

other publications must usually be of similar import 
in order to be admissible in evidence to show malice of 
defendant. 

The rule allowing evidence of other publications 
to show malice particularly applies to other pub¬ 
lications of similar import. So it has generally 
been held that repetitions of the alleged defama¬ 
tory matter or other defamatory publication of 
similar import are admissible to show actual or ex¬ 
press malice on the part of defendant^ Indeed, 
most of the authorities require that the language 
sought to be introduced in evidence must be of sim¬ 
ilar import to, or have some connection with, the 
charge declared on;5 but other authorities do not 
require that the other words or publications be con¬ 
nected with, or refer to, the defamation sued on,® 
provided they tend to show malice in defendant’s 
mind^ at the time of publication.^ 

c. Republications after Commencement of Ac¬ 

tion 

It has generally been held that a republicatlon after 
commencement of the action Is admissible to show 
malice. 

The weight of authority is in favor of the rule 
that a repetition of the defamatory words or a pub¬ 
lication of similar import, although made post li- 


' tern motam, is admissible to show malice.® How¬ 
ever, in some jurisdictions it has been held that 
proof of republication or repetition, made after 
the action has been begun, is not admissible on the 
i question of malice, since it might be the subject of 
I another action.^® 

<L Remoteness of Time of Other Publications 

The admissibility in evidence of other publications 
is subject to reasonable limits as to remoteness. 

Other publications may be admissible whether 
published before or after the publication alleged, 
subject to reasonable limits as to remoteness,and 
it has been held that other publications, in order 
to be admissible in evidence to show actual or 
express malice, should have been published so near 
the time of the words declared on as to have a le¬ 
gitimate bearing on the disposition of defendants 
mind at the time of publishing the words com¬ 
plained of.12 However, it also has been held that 
the remoteness in time of 'other publications goes to 
the weight of the evidence only and not to its ad- 
missibility.13 It is within the discretion of the 
trial court Avhether the other defamatory publica¬ 
tion is too remote in time and effect to be admissi- 
hleM 

e. Privileged Communications 

In general, privileged communications are not admis¬ 
sible to prove malice, although there are decisions to the 
contrary. 

Repetitions or republications of the same or sim- 
[ ilar matter, although claimed to be privileged, have 


2 . S.C.—Courtney v. American R. 
Express Co., 113 S.E. 332, 120 S.C. 
511, 24 A.L.R. 128. 

3. S C.—Courtney v. American R. 
Express Co., supra. 

4. U.S.—'Liquid Veneer Corporation 
V. Smuckler, C.C.A-Cal., 90 P.2'd 
196. 

Ky.—Sally v. Brown, 295 S.W. 890, 
220 Ky. 576. 

Miss.—Scott-Burr Stores Corporation 
V. Edffar, 177 So. 766, I'Sl Miss. 
4S6. 

Va.—Lightner y. Osborn, 127 S.E. 

314, 142 Va. 19. . 

37 C J. p 80 note 43. 

5. U.S.—^Hartmann v. Time, Inc., D. 
G.Pa., 64 P.Supp. 671. 

Miss.—Scott-Burr Stores Corporation 
V. Edgar, 177 So. 766, 181 Miss. 
486. 

37 C J. .p 81 note 44. 

Syidence held inadmissible 
Miss—Scott-Burr Stores Corporation 
V. Edgar, supi^a. 

Prior or snhseq.'aeiit publications 

(1) Proof of second publication 
substantially same as libel sued on 


is competent on question of malice.— 
Mannix v. Portland Telegram, 23 P. 
2d 138, 144 Or. 172, 90 A.L.R 55. 

(2) Evidence of a subsequent de- 
,famation, not of similar import, has 
been held not admissible to prove 
malice.—Upton y. Hume, 33 P. 810, 
24 Or. 420, 41 Ara.S.R. 863, 21 L.R.A, 
493, 

(3) On the other hand, a prior pub¬ 
lication, although dissimilar in char¬ 
acter, has been held admissible to 
prove malice.—^Mannix y. Portland 
Telegram, 300 P. 350, 136 Or. 474. 

6 . Mass.—Conroy y. Fall River Her¬ 
ald News Co., 28 N.E.2d 729, 306 
Mass. 488, 132 A.L.R. 927. 

Ohio.—Westropp v. E. W. Scripps 
Co., 59 N.E.2d 205, 76 Ohio App. 
463. 

37 C.J. p 81 note 45. 

7. Ky.—Register Newspaper Co. y. 
Worten, 111 S.W. 693, 33 Ky.L. 
840. 

8 . Ky.—Register Newspaper Co. v. 
Worten, supra. 

9 . U.S.—^Hartmann v. Time, Inc., D. 
C.Pa., 64 F.Supp. 671, 
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Miss.—Scott-Burr Stores Corporation 
y. Edgar, 177 So. 766, 181 Miss. 486. 
Pa.—O’Donnell y. Philadelphia Rec¬ 
ord Co., 51 A.2d 775. 

Vt—Lancour v. Herald & Globe 
Ass’n, 28 A.2d 396, 112 Vt. 471, 
Va.—Snyder v. Fatherly, 163 S.E. 

358, 158 Va. 335. 

37 C.J. p 81 note 49. 

10 . W.Va.—Swindell v. Harper, 41 S. 
B. 117, 51 W.Va. 381. 

37 C,J. p 81 note 50. 

11 . Mass.—Conroy y. F^ll River 
Herald News Co.. 28 N.E.2d 729, 
306 Mass. 488, 132 A.L R 927. 

Publication held too iremote 
Del.—Smith v. Singles, 72 A. 977, 22 
Del, S44. 

12- N.H.—Symonds y. Carter, 82 N. 
H. 45S~Severance v. Hilton, 32 N. 
H. 289. 

13. Cal.—Scott v. Times-Mirror Co., 
184 P. 672, 181 Cal. 345, 12 A.I 4 . 
R. 1007. 

14. Cal.—Earl v. Times-Mirror Co., 
196 P. 57. 185 Cal, 165. 
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been held to be admissible to show actual malice, 
especially where there is some other testimony tend¬ 
ing to prove actual malice.^^ It has generally been 
held, however, that a statement made on the priv¬ 
ileged occasion is no evidence that another state¬ 
ment declared on was made with actual malice.^^ 
At least, where the issue is whether a privileged 
communication was actuated by express malice, oth¬ 
er privileged communications are not admissible to 
show such malice until there is some other testi¬ 
mony tending to prove maliceA^ Where express 
malice is at issue, in order to destroy privilege, the 
repetition or republication of the charge on other 
occasions which were not privileged has been held 
admissible in evidence to show malice,but it has 
been held that it cannot be considered on the 
amount of damages.^O 

f. Publications by or against Third Persons 

Generally, statements by defendant against third 
persons, or statements by third persons based on their 
personal observation, are inadmissible. 

As a general nile other defamations published by 
defendant against third persons are not admissi¬ 
ble,21 but, if the defamatory words contain the same 
implication as those sued on and relate to the same 


53 C.J.a 

transaction, they may be admissible.22 In an action 
for libel against a newspaper, the publication of 
similar libels on other persons may be admitted as 
showing a reckless indifference to the rights and 
reputations of others, and as furnishing a basis for 
an inference by the jury that the publication in 
controversy was malicious.23' 

Statements by third persons based on their per¬ 
sonal observations have been held inadmissible as 
a repetition of a slander originally uttered by de- 

fendant.24 

g 215. -Weight and SuflBciency 

a. In general 

b. Falsity 

c. In rebuttal of defense of privilege 

d. Rebuttal of malice 

a. In General 

The general rules of evidence appfy to the weight 
and sufficiency of evidence to prove actual malice. Cir¬ 
cumstantial evidence may be sufficient. 

The general rules of evidence in civil actions con¬ 
trol as to the weight and sufficiency of evidence of 
actual malice.25 Actual malice may be proved b\ 


15. U.S.—^Interstate Transit Lines I 

V. Crane, C.C.A,Colo., 100 F.2d 857. j 
Me.—^Davis v. Starrett, '56 A. 016, 97 

Me. 568. 

Mass.—Thompson v. Globe Newspa¬ 
per Co., 181 N.E. 249, 279 Mass. 
176. 

Va.—^Lightner v. Osborn, 127 S.E. 
314. 142 Va. 19. 

16. Ariz.—Connor v. Timothy, 33 P. 
2d 293, 43 Ariz. 517. 

Colo.—Melcher v. Beeler. 110 P. 181. 
48 Colo. 233, 1'39 Am.S.R. 273. 

17. Mo.—^McGinnis v. Phillips, 27 S. 

W. 2d 467, 224 Mo.App. 702. 

Wis.—^Lehner v. Berlin Pub. Co., 246 
N.W. 679. 211 TVis. 119, 86 A.L.R. 
1284. 

37 C J. p 82 note 60. 

18. Colo.—Melcher v. Beeler, 110 P. 
181, 48 Colo. 233, 139 Am.S.R. 273. 

19. Okl.—Beshiers v. Allen, 148 P. 
141, 46 Okl. 331, L.R.A,1915E 413. 

20. Oki.—Beshiers v. Allen, supra. 

21. Minn,—Linnehan v. Sheeran, 1*84 
N.W. 835, 150 Minn. 171. 

37 C.J. p 82 note 65. 

22. Minn.—'Linnehan v. Sheeran, su¬ 
pra. 

Tex.—Southern Pub. Co. v. Foster, 
Civ.App., 36 S.W.2d 231, reversed 
on other grounds, Com.App., 53 S, 
W2d 1014. 

23. U.S—Post Pub Co. V. Hallam, 
Ohio, 59 F 530. S C.C.A 201. 

37 C.J. p 82 note 67. 


24. Tex.—S. H. Kress & Co. v. Lind- 
ley, Civ.App., 46 -S.W.2d 379. 

25. Bepetition 

In libel action based on newspa¬ 
per article charging that plaintiff 
had been arrested in connection with 
a theft, newspaper’s custom, when 
reporting successive hearings in 
court proceedings to report some of 
the details of previous hearings also 
was not evidence of malice as bear¬ 
ing on damages.—^Lancour v. Herald 
& Globe Ass’n, 28 A2d 396, 112 Vt. 
471. 

Friendly relations previously exist¬ 
ing between the parties was a cir¬ 
cumstance to disprove malice in al¬ 
leged slanderous utterances, but such 
fact was not controlling.—^Montgom¬ 
ery Ward & Co, v. Skinner, Miss., 25 
So.2d 572. 

Evidence held sufficient 
Cal.—McLean v. Altringer, 300 P. 79, 
114 Cal.App. 363, 

Conn,—Corsello v. Emerson Bros., 
137 A. 390, 106 Conn. 127. 

Ga.—Colonial Stores v. Barrett, 38 S. 

E.2d 306, 73 Ga.App. 839. 

Ill.—Cook V. East Shore Newspapers, 
64 N.E 2d 751, 327 Ill.App. 559. 

La.—Johnson v. Crow, App., 158 So. 
857. 

Miss.—Reliance Mfg. Co. v. Graham, 
179 So. 341, 181 Miss. 549—^Kroger 
Grocery Baking Co. v. Harpole, 
166 So. 335, 175 Miss. 227. 

Neb.—Iden v. Evans Model Laundry, 
236 N.W. 444, 121 Neb. 184. 
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N.M.—Ward v. Ares, 223 P. 766, 29 
N.M. 418. 

S.C.—Bosdell V. Dixie Stores Cow, 167 
S.E. 834, 168 S.C. 520. 

Tex.—^Lattimore v. Tyler Commercial 
College, Com.App., 24 S.W.2d 361— 
Koehler v. Sircovich, Civ.App., 269 
S.W. 812. 

Va.—Montgomery Ward & Co. %* 
Nance, 1*82 S.E. 264, 165 Va. 363— 
Weatherford v. Birchett, 164 S.E. 
535, 158 Va. 741—Snyder v. Father¬ 
ly, 163 S.E. 358, 158 Va. S-So—Pow¬ 
ell y: Young, 145 S.E. 731, 161 Va. 
985. 

37 C.J, p '83 note 88 [a]. 

Evidence held, insufficient 
U.S.—Walgreen Co. v. Cochran, C.C. 
A.Mo., 61 P.2d 357—Stroud v. Har¬ 
ris, C.C.AArk., 6 F.2d 25. 

Ill.—Ohaloupka v. Locina, 21 N.E.2d 
909, 301 Ill,App. 173. 

Iowa.—Ryan v. Wilson, 300 N.W. 707, 
231 Iowa 33. 

Kan.—^Majors v. Seaton, 46 P.2d 34. 
142 Kan. 274—Ebaugh v. Miller. 
275 P. 1090, 128 Kan. 3. 

Da.—Leininger v. New Orleans Item 
Pub. Co., 101 So. 411, 156 La. 1944 
Mass.—Thompson v. Boston Pub. Co, 
189 N.E. 210, 285 Mass. 344. 

Mich.—Stemburgh v. Anderson, 229 
N.W. 606, 250 Mich. 126—Raymond 
V. Croll, 296 N.W. 556, 233 Mich. 
268. 

Miss.—Missouri Pac. Transp. Co. v. 

Beard, 176 So, 158, 179 Miss. 764. 
Mo.—State ex rel. Zorn v. Cox, 29S 
1 S.W. 837, 318 Mo. 112. 
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circumstantial evidence it may be inferred from 
any extraneous facts which in reason tend to prove 
it.27 It has been held that proof of negligence alone 
does not justify an inference of malice.28 The 
terms in which a communication is made may have 
a bearing on the question of actual malice.29 The 
absence of probable cause for making the publica¬ 
tion on the part of defendant, may be sufihcient to 
show actual malice and such malice may be in¬ 
ferred from circumstances showing an utter dis¬ 
regard for the rights of another or an indifference 
to the infliction of injury, or gross negligence.31 
Where defendant pleads justification but refuses to 
give evidence in support of it, or to abandon it, 
such facts may be sufficient evidence of malice.22 
Evidence showing that defendant's agent had 
knowledge of the libelous article is sufficient to re¬ 
but a claim of defendant of lack of knowledge.^s 

b. Falsity 

In a proper case the falsity of the publication may 
be sufficient evidence of actual malice. 

It has been held that the falsity of the defamatory 
matter may of itself be sufiScient evidence of malice 
to warrant an allowance of punitive damages,24 but 
that the falsity must have been known to defendant 
at the time of publication.35 In the case of a quali- 
fiedly privileged publication malice is sufficiently 
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established where it is shown that the statement was 
false and defendant made no effort to ascertain the 
truth.26 Where the publication is actionable per 
se, malice is an inference of fact which the jury 
may draw from the defamatory publication alone,27 
Actual malice of the author of a novel might be 
inferred as against him from the falsity of the pub¬ 
lication,2 8 but not against the mere publisher of it, 
where on its face it does not purport to be serious 
or bear the evidence of malice against an actual in¬ 
dividual or against anyone.29 The publisher in such 
a case is not liable to exemplary damages for the 
acts of the author on mere proof of publication.**9 

c. In Rebuttal of Defense of Privilege 

(1) In general 

(2) Falsity 

(3) Negligence; character of language 

and publication 

(1) In General 

In accordance with general rules malice must be af¬ 
firmatively proved by a preponderance of the evidence to 
rebut the defense of privilege. 

If the evidence shows that defendant had reason 
to believe and did believe a qualifiedly privileged 
charge to be true and published it in good faith, 
the defense of privilege is complete.*^ On the 
other hand, where it appears that the defamatory^ 


N.J.—Licciardi v. Molnar, 44 A.2d 
653, 23 N.J.Misc. 361. 

N.C.—Lay v. Gazette Pub. €o., 183 
S B. 416, 209 lSr..C. 134. 

Okl.—Reininger v. Prickett, 137 P.2d 
595, 192 Okl. 486. 

Tex.—National Standard Life Ins. 
Co, V. Billingrton, Civ.App., 89 S.W. 
2d 491—First Texas Prudential 
Ins. Co. V. Moreland, Civ.App., 56 
S.W.2d 616, error dismissed—Ber¬ 
nard's, Inc., V. Austin, Civ.App., 
300 S.W. 256—Southern Surety Co, 
V. Davis, Civ.App., 296 S.W. 616. 

VcL—Rosenberg v. Mason, 160 S.E. 
190, 157 Va. 215—Ay lor v. Gibbs, 
129 S.E. 696, 143 Va. 644. 

Wis—Lehner v. Associated Press, 
254 N.W. 664, 215 Wis. 254—John¬ 
son V. Rudolph Wurlitzer Qo., 222 
N.W. 451, 197 Wis. 432. 

37 C.J. p S3 note 88 [b]. 

26. Colo.—^Kendall v. Lively, 31 P. 
2d 343, 94 Colo. 483. 

Mo.—Boehm v. Western Leather 
Clothing Co., App., 161 S.W.2d 710 
—Conrad ' v. Allis-Chalmers Mfg. 
Co., 73 S.W.2d 438, 22*8 Mo.App. S17. 

N.M.—Ward v. Ares, 223 P. 766. 29 
N.M. 418. 

N.C.—Ferrell v. Siegle, 141 S.E. 474, 
195 NC, 102. 

6.C.—Smith V. Smith, 9 S.B.2d 584, 
194 S.C. 247. 


Tex.—International & G. R. R. Co. v.' 
Edmundson, Com.App., 222 S.W 
181. 

27. Iowa—^Ryan v. Wilson, 300 N. 

W. 707, 231 Iowa 33. 

N.J.—^Pinkelstein v. Geismar, 106 A. 

209, 92 N.J.Law 251. 

Tex.—^Houston Pointing Co. v. Jones, 
Civ App , 282 S.W. 854—^Koehler v. 
Sircovich, Civ.App., 269 S.W. 812. 

2S. Cal.—Davis v. Hearst, 116 P. 
530, 160 Cal. 143. 

29. Mass.—Bander v. Metropolitan 
Life Ins. Co., 47 N.E.2d 595, 313 
Mass. ii37. 

30. La—Cotonio v. Guglielmo, 146 
So. 11, 176 La. 421. 

37 C.J. P 83 note 93. 

31. Tex.—^Express Pub. Co. v. Lan¬ 
caster, 270 S.W. 229, modified on 
other grounds 2 S.W. 2d 8*33. 

37 C.J. p 83 note 96. 

Evidence held insufficient to jus¬ 
tify finding that libelous letters to 
employer, stating that plaintiff had 
assigned wages, were not in reckless 
disregaid of consequences.—^Ber- 
: nard’s, Inc, v. Austin, Tex.Civ.App., 
300 S.W. 2-56. 

32. Ga—^Ivester v. Coe, 127 S.EL 790, 
33 GaApp. 620. 

33. U.S.—Holden v. American News 
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Co., D.C.Wash., 52 F.Supp. 24, ap¬ 
peal dismissed, C.C.A., 144 P.2d 249. 

34. N.Y.—^Devoy v. Irish World & 
American Industrial Liberator Co., 
20*3 N.T.S. 369, 203 App.Div. 319. 

37 C.J. p 83 note 99. 

35. N.T.—Selig v. Alexander, 173 N. 
Y.S. 187, 185 App.Div, 322. 

Actnal knowledge that the charge 

is false may be sufficient.—^Mlnter v. 
Bradstreet Co., 73 S.W. 668. 174 Mo. 
444—37 C.J. p S3 note 91. 

A reckless indifference to its truth 
or falsity may be sufficient.—Morn¬ 
ing Union Co. v. Butler, Conn., 151 
P. 188, 80 C.C.A. 464—37 C.J, p 83 
note 92. 

36. Ky.—^Johnson v. Langley, 57 S. 
W.2d 21, 247 Ky. 387. 

37. Cal.—Wright v. Baldwin, 190 P. 
377, 47 Cal.App. 147. 

37 C.J. p S3 note 2. 

38. N.Y.—Corrigan v. Bobbs-Merrill 
Co., 126 N.E. 260, 228 N.Y, 58, 10 
A.L.R. 662. 

39. N.Y.—Corrigan v. Bobbs-Merrill 
Co., supra. 

40. N.Y.—Corrigan v. Bobbs-Merrill 
Co., supra 

41. Ky.—Evening Post Co. v. Rich¬ 
ardson, 68 S.W. 665, li3 Ky. 641, 
24 Ky.L. 456. 

37 CU. p 83 note 6. 
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statements were made by one who knew them to 
be false or did not believe them to be true or had 
not probable grounds for believing them to be true, 
this is sufficient evidence of malice to destroy a 
qualified privilege. been held that malice, 
in order to destroy the privilege, may be estab¬ 
lished by the unnecessary publicity of the com- 
munication,43 However, it has been held that mal¬ 
ice cannot be implied from the mere fact of pub¬ 
lication alone so as to defeat the privilege.'^^ Mal¬ 
ice cannot be inferred because defendant declines 
to name the source of his information,45 The proof 
must show malice existing at the time of the pub¬ 
lication.^® 

Degree of proof. Malice required in order to 
destroy the privilege of the communication must be 
established by a preponderance of the evidence,^^ 
or by a fair preponderance of the evidence.^® It 
is not sufficient that the evidence be consistent with 
the existence of actual malice,or that it raise a 
suspicion that defendant was actuated by malice;®® 
it must be more consistent with its existence than 
its nonexistence,®! and at least raise a probability 
of its existence. 

(2) Falsity 

Falsity of the publication is not of itself sufficient to 
show actual malice so as to destroy the privilege of the 
communication, but must be coupled wMh other evidence 
tending to show malice. 

The falsity of the publication is not of itself suffi¬ 


cient to show actual malice so as to destroy the priv¬ 
ilege of a communication, and becomes sufficient 
only when coupled with evidence tending to show 
that defendant made the charges knowing them to 
be false, or "with other evidence tending to show 
malice.®^ The knowledge of the falsity of the com¬ 
munication is conclusive evidence of the malice 
required to destroy the privilege.®^ In a case based 
on repetition of a slander based on hearsay, it has 
been held that, in order to establish the malice suf¬ 
ficient to destroy the privilege, it is not necessary 
to prove that defendant knew the communication 
to be false.®® It has been held that, when defend¬ 
ant’s evidence tends to prove that the alleged de¬ 
famatory matter was a privileged communication, 
plaintiff cannot break the force of that evidence 
and establish actual malice by relying on the pre¬ 
sumption of falsity.®® 

(3) Negligence; Character of Language and 
Publication 

The facts and circumstances of the particular case 
will determine whether malice is sufficiently established 
by the character of the language and the publication so 
as to destroy the force of the privilege. 

While it has been held that mere negligence is 
not malice,®^ and that malice cannot be inferred 
from the character of the language used alone so 
as to destroy the force of the privilege,®® and that 
mere intemperance of language is not such evidence 
of malice as necessarily to destroy the privilege,®® 
it has also been held that malice may be inferred 


42. Miss.—Montgomery Ward & Co. 

V. Skinner, 25 So.2d 572. 

37 C.J. p S3 note 7. 

43. U.S.—Browder v. Cook, D C.Ida- 
ho, 59 P.Supp. 225. 

Miss —Montgomery Ward & Co. v. 

Skinner, 25 So.2d 572. 

Mo.—Boehm v. Western Leather 
Clothing Co., Ajpp., 161 S.W.2d 710. 
N.Y.—Moyle v. Franz, 46 N.Y S.2d 
667, 267 App Div. 423, affirmed 59 
NE2d 437, 293 N.Y. 842. 

37 C J. p 84 note S. 

44. Tex.—^Walker v. Martin, Civ. 
App., 129 SW.2d 1149. 

37 C.J. p 84 note 9. 

45. U.S —Guthrie v. Great Am. Ins. 
Co., C,C.A.W.Va., 151 P.2d 738. 

Mich.—Trimble v. Morrish, 116 N.W. 
451, 152 Mich. 624, 16 L,.R.A.,N.S., 
1017. 

46. Va.—Chesapeake Perry Qo. v. 
Hudgins, 156 S.E. 429, 155 Va. 874. 

47. Ind—Cadle v. McIntosh, 99 N. 
E. 779, 51 Ind.App. 365. 

Evidence held insnfficleiLt 

Mo.—State ex rel. Zom v. Cox, 298 S. 

W, 837. 

N.C.—Elmore v. Atlantic Coast Line 
R, Co. 127 S.E. 710, 189 N.C, ^58. 


Va.—^Chesapeake Ferry Co. v. Hudg¬ 
ins. 156 S.E. 429, 155 Va. 874. 

48. N.Y.—Liccione v. Collier, 117 N. 
Y.S. 639, 1*33 App.Div. 40—Carpen¬ 
ter V, New York Evening Journal 
Puh. Co., 97 N.Y.S. 478, 111 App. 
Div. 266. 

49. Va.—^Rosenberg v. Mason, 160 S. 
E. 190, 157 Va. 215—Chesapeake 
Ferry Co. v. Hudgins, 156 S.E. 429, 
155 Va. 874. 

50. Tex.—Tyler Commercial College 
V. Lattimore, Civ.App., 12 S.W.2d 
6SO, reversed on other grounds Lat¬ 
timore V. Tyler Commercial Col¬ 
lege, Com.App., 24 S.W.2d 361. 

Va—Rosenberg v. Mason, 160 S E. 
190, 157 Va. 215—Chesapeake Fer¬ 
ry Co. V. Hudgins, 156 S.E. 429, 155 
Va. 874. 

51. Va,—^Rosenherg v. Mason, 160 S. 
B. 190, 157 Va. 215. 

52. Va—Rosenberg v. Mason, supra. 

53. Mich.—^Fortney v. Stephan, 213 
N.W. 172, 237 Mich. 603, rehearing 
denied 214 N.W. 957, 239 Mich. 499. 

N.Y.—Loewinthan v. LeVine, 60 N.Y. 
S.2d 433, 270 App.Div. 512. 


Va.—Chesapeake Perry Co. v. Hudg 
ins, 166 S.E. 429, 155 Va. 874. 

•37 C.J. p 84 note 15. 

54. Fla.—Corpus Jtiris cited in Mer- 
riman v, Lewis, 194 So. 349, 141 
Fla. 832. 

Ky.—Commercial Tribune Pub. Co. v. 
Haines, 15 S.W.2d 306, 228 Ky. 483. 
o.—^Warren v. Pulitzer Pub. Co., 78 
S.W.2d 404, 336 Mo. 184. 

Va,—Chesapeake Ferry Co. v. Hudg¬ 
ins, 156 S.E. 429, 166 Va. 874. 

37 C.J. p 84 note 18," 

Evidence held insufficient 

Mo.—^IVIerriam v. Star-'Chronicle Pub. 
Co., 74 S.W.2d 592, 335 Mo. 937. 

55. Mich.—^Mundy v. Hoard, 185 N. 
W. 872, 216 Mich. 478. 

58. Conn.—^Atwater v. Morning 

News Co., *34 A. '865, 67 Conn. 504. 

57. Ohio.—'Crist v. Bradstreet Co., 
9 Ohio Lee. (Reprint) 751, 17 Cine, 
L.Bul. 138. 

58. Tex—Simmons v. Dickson, 213 
S.W. 612, 110 Tex 230, reheard 218 
S.W. 365, 110 Tex 230. 

59. U.S.—Kroger Grocery & Baking 
Co. V. Yount, C.C.A.MO., 66 P.2d 
700, 92 A.LR. 666. 

37 C.J. p 84 note 22. 
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from the character of the language itself.®0 It 
may be inferred from the use of the language, the 
occasion, and the circumstances to which it is ap¬ 
plied.®^ Strong and violent language or insinua¬ 
tions disproportionate to the occasion may raise an 
inference of malice, which may justify a finding of 
the existence of malice.®^/'Recklessness and in¬ 
difference to the rights of plaintiff may be suffi¬ 
cient to imply malice.®2 , 

(L Rebuttal of Malice 

General rules apply as to the weight and sufficiency 
of defendants evidence to rebut the existence of malice. 

The legal presumption of malice arising from the 
publication is not rebutted by proof that defend¬ 
ant had reason to and did believe the charge to be 
true but evidence of knowledge by defendant of 
facts sufficient reasonably to induce a fair-minded 
man to believe that plaintiff was guilty of the charge 
IS sufficient to disprove express malice.®® Legal 


malice is not overcome by proof of advice of coun¬ 
sel, where such advice was given without knowl¬ 
edge of all the facts on which defendants relied.®® 

§ 216. Justification; Falsity 

The application of the general rules of evidence 
to proof of justification or falsity in an action for 
defamation is considered infra §§ 217-219. 

Examine Pocket Parts for later cases. 

§ 217. - Presumptions and Burden of 

Proof 

As a general rule the falsity of defamatory words is 
presumed, and the burden is on defendant to prove 
that the words were true. 

As a general rule the falsity of defamatory words 
is presumed.®’^ Accordingly, the burden of proof 
to show that the defamatory words are true is on 
defendant,®® either under a special plea of justifi- 


€0. N.J.—^Rmkelstein v. G-eismar, 
106 A. 209, 92 N.J.Law 251. 

37 C.J. p 84 note 23. 

61. Miss.—Montg-omery Ward & Co. 
V. Skinner. 25 So.2d 572. 

K.M.—Ward v. Ares. 223 P. 766, 29 
N.M. 418, 

37 CJ. p 84 note 24. 

62. Mo.—Boehm v. Western Leather 
Clothing Co., App., 161 S.W.2d 710. 

Va.—Peoples Life Ins. Co. of Wash¬ 
ington, D. C., V. Talley, 186 S.E. 42, 
166 Va. 464. 

37 C.J. p 84 note 25. 

63. Mo.—Corpus Juris cited tu 
Warren v. Pulitzer Pub. Co., 78 

S. W.2d 404, 419, 336 Mo. 184. 
N.T.—Pecue v. West, 135 N.E. 515, 

233 N.Y. 316. 

64. Ky.—Reid v. Nichols, 179 S.W. 
440, 166 Ky. 423. 

37 C.J. p 84 note 27. 

65. Del.—^Donahoe v. Star Puh. Co., 
55 A. 337, 20 Del. 166. 

Evidence held sutdcient to rebut 
malice. 

Cal.—Miles v. Rosenthal, 266 P. 320, 
90 Cal.App. 390. 

Ga.—Lamb v. Fedderwitz, 33 S.E.2d 
839, 72 Ga.App. 406. 

La.—Babin v. Blanchard, App., 185 
So. 641. 

N.T.—Kitograd v. Shapiro, 39 N.T.S. 
2d 959. 

Evidence held insufficient to rebut 
malice. 

Ga,—^Barker v. Green, 130 S.E. 599, 
34 Ga.App. 574. 

La.—Cotonio v. Guglielmo, 146 So. 
11, 176 La. 421, 

N.T.—^Abell V. Cornwall Industrial 
Corporation, 150 N.E. 132, 241 N. 

T. 327, 43 A.L.R. 880. 

37 C.J. p 85 note 28 [a]. 


66. La.—Cotonio v. Guglielmo, 146 i 
So. 11. 176 La. 421. 

67. U.S.—^Holden v, American News 
Co., D.C.Wash., 52 F.Supp. 24, ap¬ 
peal dismissed, C.C.A., 144 F 2d 
249. 

Ala.—^Ripps V. Herrington, 1 So.2d 
899, 241 Ala. 209. 

Ariz.—Central Arizona Light & Pow¬ 
er Co. V. Ahers, 46 P.2d 126, 45 
Ariz. 526. 

Fla.—Shiell v. Metropolis Co., 136 
So. 537, 102 Fla. 794. 

La.—Martin v. Markley, 11 So.2d 593, 
202 La. 291. 

Mo.—Conrad v. Allis-Chalmers Mfg. 
Co., 73 S.W.2d 438, 228 Mo.App. 
817. 

Mont.—^Keller v. Safeway Stores, 108 
P,2d 605, 111 Mont. 28. 

N.T.—^Devoy v. Irish World & Amer¬ 
ican Industrial Liberator Co., 203 
N.T.S. 369, .208 App.Div. 319— 

Phelan v. Rheinstem, 233 N.T.S. 
297, 133 Misc. 853—^Horovitz v. 

Weidenmiller, 53 N.T.S.2d 379. 

N.D.—Rickbeil v. Grafton Deaconess 
Hospital, 23 N.W.2d 247. 

S^C,—White V. Southern Oil Stores, 
17 S,E.2d 150, 19S S.C. 173—^Pierce 
V. Inter-Ocean Casualty Co., 145 
S.E. 541, 148 S.C. 8. 

Tenn.—^Hinson v. Pollock, 15 S.W.2d 
737, 159 Tenn. 1—CJorpus Juris cit¬ 
ed in Black v. Nashville Banner 
Pub. Co., 141 S.W.2d 908, 913, 24 
Tenn. App. 137. 

37 C.J. p 85 note SO. 

Frima facie presumption 

Kan.—Sowers v. Wells, 114 P.2d 828, 
154 Kan. 134. 

Reference to plaintiff 

In suit for slander, words spoken 

are not presumed to be false until 

plaintiff proves that they were spo¬ 
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ken and published by defendant of 
plaintiff.—Tingle v. Worthington, 
110 So. 143, 215 Ala. 126. 

68- U.S.—^Holden v. American News 
Co., D.C.Wash., 52 F.Supp. 24, ap¬ 
peal dismissed, C.C.A., 144 P.2d 
249. 

Aa.—Ripps V. Herrington, 1 So.2d 
899, 241 Ala. 209—White v. Bir¬ 
mingham Post Co., 178 So. 449, 235 
Aa. 278—Aabama Ride Co. v. 
Vance, 178 So 438, 235 Aa. 263. 
Cal.—^Draper v. Heilman Commercial 
Trust & Savings Bank, 263 P. 240, 
203 CaL 26. 

La.—^Martin v. Markley, 11 So.2d 593, 
202 La. 291—^Lewis v. Louisiana 
Weekly Pub. Co., 179 So. 315, 189 
La. 281—^Naihaus v. Louisiana 
Weekly Pub. Co., 145 So. 527. 176 
La. 240—Otero v. Ewing, 110 So. 
648, 162 La. 453, 56 A.L.R. 249— 
Babin v. Blanchard, App., 185 So. 
641. 

Mass.—^Bander v. Metropolitan Life 
Ins. Co., 47 N.E.2d 595, 313 Mass. 
337—Maloof v. Post Pub. Co., 28 N. 
E.2d 458, 306 Mass. 279—^Lynch v. 
Lyons, 20 N.E,2d 953, 303 Mass. 
116. 

Minn.—Clancy v. Daily News Corpo¬ 
ration, 277 N.W. 264, 282 Minn. 1. 
Mo.—V^arren v. Pulitzer Pub. Co., 78 
S.W.2d 404, 336 Mo. 184. 

N.T.—^Naegele v. MacFadden Publi¬ 
cations, 292 N.T.S. 851, 161 Misc. 
684—^Horovitz v. Weidenmiller, 53 
N.T.S.2d 379. 

Ohio—Dabney v. Russell, 197 N.E. 

409, 50 Ohio App. 43. 

Or.—Corpus Juris cited In Woolley 
V. Hiner, 100 P.2d 608, 612, 164 Or. 
161. 

Vt.—Stevens v- Wright, 179 A 213. 

107 Vt. 337. 

37 C.J- p 85 note 32. 
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cation,or under a plea of the general issue. 

If justification on the ground of truth must be and 
is not pleaded, it has been held that the presump¬ 
tion of falsity is conclusiveJ^ If the truth is only 
a complete justification or defense when published 
with good motives, then defendant has to prove not 
only the truth of the defamatory matter, but also 
his good motives in publishing itJ^ 

Evidence produced by plaintiff. It is not neces¬ 
sary" that the evidence be produced by defendant, 
but the defense of truth may be established by plain¬ 
tiff's own evidence.*^3 

§ 218. - Admissibility 

a. In general 

b. Current rumors; publications by third 

persons 

c. Proof of truth by specific instances 

d. Evidence in support of part of charge 

e. Rebuttal of evidence of justification 

a. In General 

Any legal evidence tending to establish the truth of 


the defamatory charge Is admissible to support a plea 
of justification. 

Any legal evidence tending to establish the truth 
of the defamatory charge is admissible to support a 
plea of justificationJustification may be proved 
by proof of any facts, whether or not mentioned or 
referred to in the publication complained of, which 
go to establish the truth of the statement alleged 
to be defamatory.'^® The information on which ^de¬ 
fendant acted, rather than his report and interpre¬ 
tation thereof, should be produced.*^® 

Decisions of church tribunal. The decision of a 
church tribunal is not competent evidence to show 
the truth of the charge.'^'^ 

Evidence of falsity offered by plaintiff. Although 
the falsity of defamatory matter is presumed, it is 
competent for plaintiff, if he so desires, to offer 
affirmative evidence showing its falsity,78 

b. Current Rmnors; Publications by Third Per¬ 
sons 

Evidence of current rumors, or that third persons 


69. Ala.—Tingle v. Worthington, 
110 So. 143, 215 Ala 126—Brothers 
V, Brothers, 94 So. 175. .208 Ala 
25S. 

La.—Reeder v. Pace, App., 171 So. 
113. 

ild.—Bowie v. Evening News Co., 
134 A. 214, 151 Md. 285. 

7a Ala.—Tingle v. Worthington, 
110 So. 143, 215 Ala, 126—Brothers 

V. Brothers, 94 So. 175, 208 Ala. 
258. 

71- Va.—^James v. Powell, 153 S.E. 
539, 154 Va, 96—Carpenter v. Mere¬ 
dith, 96 S.E, 635, 122 Va. 446. 

72- Neb.—^Wertz v, Sprecher, 118 N. 

W, 1071, 82 Neb. 834, 17 Ann.Cas. 
758. 

73. Or.— Corpus Juris cited in 
Woolley V. Hiner, 100 P.2d 608, 
612, 164 Or. 161. 

37 C.J. p 85 note 40. 

74. Ark—^Axley v. Hammock, 60 S. 
W.2d 608, 1S5 Ark. 939. 

Cal.—Draper v. Heilman Commer¬ 
cial Trust & Savings Bank, 263 
P. 240, 203 Cal. 36. 

37 C.J. p 85 note 42, 

Evidence held admissible 
Aia.—White v. Birmingham Post 
Co., 178 So, 449, 235 Ala. 278. 

Cal.—^Pinkston v. Lieb, 119 P.2d 1010, 
48 Cal.App. 2d 352. 

D.C.—Washington Times Co. v. Bon¬ 
ner, 86 P.2d S36, 6$ App.D.C. 280, 
110 A.D.R. 393. 

Mass.—Thompson v. Globe Newspa¬ 
per Co., 181 N.E. 249, 279 Mass 
176. 

Mo.—^Klemschmidt v. Bell* 183 S.W. 


2d 87, 35$ Mo. 516—Kleinschmidt 
V. Johnson, 183 S.W.2d 82. 

N.H.—Slocinski v. Radwan, 144 A 
787. 83 N.H. 501, 63 A.L.R. 543. 
N.J.—Collins V. Tansey, 126 A. -536. 
100 N.J.Law 170. 

N.Y,—Lorimer v. News Syndicate 
Co., 49 N.Y.S.2d 234, 368 App.Div. 
128, appeal denied 50 N.T.S.2d 674, 
268 App.Div. S49. 

Va.—Thalhimer Bros. v. Shaw, 159 
S.B. 87. 156 Va. 863. 

37 C.J. p 85 note 42 [aj. 

Evidence held inadmissible 
Md.—^Evening News Co. v- Bowie, 
141 A- 416, 154 Md. 604. 

N.J.—Collins V. Tansey, 126 A. 636, 
100 N.J.Law 170. 

N.Y.—Zirn v. Bradley, 45 N.Y.S.2d 
51, 266 App.Div. 1026, affirmed 56 
N.B.2d 294, 293 N.Y. 679. 

Va,—Bragg v. Haramack, 156 S.E. 
683, 155 Va. 419, 74 A.L.R. 723— 
Bragg v. Elmore, 147 S.E. 275, 152 
Va. 312. 

37 O.J. p 85 note 42 [b]. 

Immaterial evidence held properly 
excluded. 

XJ.S.—^Idaho Copper Corporation v. 

Campbell, C.C.A.Idaho, 37 P.2d 833. 
Miss.—^Bass v. Burnett, 119 So. 827, 
151 Miss. 852. 

Mont,—Croft v. Thurston, 276 P. 950, 
84 Mont. 510. 

75. Ill.—Cooper v. Illinois Publish¬ 
ing & Printing Co., 218 IlLApp. 95. 
Motive of plaintiff 

Evidence tending to show a motive 
for committing act charged in search 
warrant under which plaintiff was 
arrested was admissible in action for 
damages for slander, libel, and ac¬ 
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tionable words.—Gunter v. Reeves 
2i So.2d 468, 198 Miss. 31. 

76. Pa.—Weglein v. Golder, 177 A 
47, 317 Pa. 437. 

77. Neb.—^Piper v. Woolman, 61 N. 
W. 588, 43 Neb. 280 

N.C.—Whitaker v. Carter, 26 N.C 
461. 

78. Cal.—Davis v. Hearst, 116 P 
530, 160 Cal. 143. 

Mo.—‘Corpus Juris cited tn Klein 
schmidt v. Globe-Democrat Pub 
Co., 165 S.W,2d 620. 623, 350 Mo 
250, certiorari denied 63 S.Ct 626 
317 U.S. 701, 87 L..Ed. 560—Corpus 
Juris quoted in Seested v. Pos 
Printing & Publishing Co., 31 S.W 
2d 1045, 1053, 326 Mo. 559. 

S.C.—Corpus Juris g^uoted in Pierce 
V. Inter-Ocean Casualty Co., 14.' 
S.E. 541, 643, 148 S.C. 8. 
Presumption of falsity see supra ? 
217. 

Evidence held admissible 

Mo.—Seested v. Post Printing & 
Publishing Co., 31 S.W.2d 1045, 
3,26 Mo. 559. 

S.C.—Pierce v. Inter-Ocean Casualty 
Co.. 145 S.E. 541, 148 0,0, 3. 
Ontcome of other suit 

In libel action against publisher 
of account of* charges against min¬ 
ister before church tribunal, admis¬ 
sion in evidence of result of minis¬ 
ter’s suit against members of his 
congregation for conspiracy to de¬ 
fame him as bearing on falsity of 
charges of immorality, was held 
prejudicial error,—^Warren v. Pulit¬ 
zer Pub. Co-, 78 S.W.2d 404, 336 Mo. 
184. 
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made similar charges, has been held inadmissible to 
prove the truth of the defamatory publfcation. 

Current reports and suspicions are not admissible 
to prove the truth of the defamatory publication.79 
So the fact that particular third persons had pre¬ 
viously made the same charge is not admissible to 
prove the truth.^0 

c. Proof of Truth by Specific Instances 

Where the imputation is general, defendant is en¬ 
titled to prove any specific acts going to establish the 
truth of the imputation. A charge of a specific act of 
misconduct ordinarily may not be supported by proof 
of other acts of misconduct of a similar character. 

WHiere the imputation is general, defendant is 
entitled to prove any specific acts going to estab¬ 
lish the truth of the imputations, or from which the 
jur>^ might reasonably be warranted in finding the 
imputation to be true,^^ as for instance, where the 
words impute habitual acts of misconduct or crime 
on the part of plaintiff.ss However, the particular 
instances or acts of misconduct must be of a char- ^ 
acter similar to the offense charged.^S Where de¬ 
fendant sets up in his answer the whole article al¬ 
leging that portions omitted from the complaint are 
necessary to show the true meaning of the charge i 
and pleads the truth in justification, alleging addi¬ 
tional acts of misconduct in support thereof, de¬ 
fendant is not confined to proof of the specific mat¬ 
ters referred to in the alleged libelous article, 
the other acts of misconduct being admissible in 
support of the plea of justification of the general 
charge.*® It has been held that a charge assailing 
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the character of plaintiff for luichastity may be 
justified by showing the general reputation of plain¬ 
tiff for unchastity, but not by showing specific acts 
of unchastit}'.*® So it has been held that, where the 
imputation on which the action is based is a charge 
of lewdness against plaintiff, defendant cannot jus¬ 
tify by evidence of a specific act of lewd conduct 
on plaintiff’s part, since such evidence is inadmis¬ 
sible.**^ 

Charge of specific act. A charge of a specific 
act of misconduct cannot be supported by proof 
of other acts of misconduct of a similar charac¬ 
ter.** Thus, evidence of offenses not charged in 
the libel or slander is inadmissible.*^ Some cases, 
while admitting the rule against allowing proof of 
specific acts of past conduct occurring at a differ¬ 
ent time, do not extend the rule to the exclusion 
of testimony as to other specific acts which may 
reasonably be considered so closely connected in se¬ 
quence with the alleged charge as to throw light 
on the inquiry as to its truth or falsity.90 

d. Evidence in Support of Part of Charge 

Where several separate charges are made, competent 
evidence Is admissible to show the truth of any one of 
them. 

Where several separate and distinct charges are 
made, evidence tending to show the truth of the 
specific charge sought to be justified is admissible.9i 
Thus, where defendant denies responsibility for a 
part of the defamatory matter, he may prove the 
truth of the remainder.92 


79. Iowa.—State v. Heptonstall, 227 
N.W. 616, 209 Iowa 123. 

Mo.—Corpus Juris cited in Klein- 
schmidt v. Globe-Democrat Pub. 
Co., 165 S.W.2d 620, 622, 350 Mo. 
250, certiorari denied 63 S.Ot. 526, 
317 U.S. 701, 87 L.Bd. 560. 

Pa.—^Weglein v. Golder, 177 A. 47, 
317 Pa. 437. 

37 C.J. p 86 note 49. 

SO. Colo.—^Maeker v. Post Printing 
& Publishing -Co., 135 P. 467, 55 
Colo. 355, Ann.Cas,1915A 126. 

37 C.J. p 86 note 50. 

81. Mont.-“<Jdrpus Juris cited in 
Croft ▼. Thurston. 276 P. 950, 953, 
84 Mont. 510. 

Tex.—Corpus Juris quoted in Moore 
V. Davis, Civ.App., 16 S.W.2d 380, 
383, affirmed, Com.App.^ 27 S.W.2d 
153, rehearing denied 32 •S.W.2d 
181. 

37 C.J. p 86 note 51. 

82. Mont.—Corpus Juris cited In 
Croft V. Thurston, 276 P. 950, 953, 
84 Mont. 510. 

Tex.—iCorpus Juris quoted in Moore 
V. Davis, 16 S.W.2d 380. 383, af¬ 


firmed, Com.App., 27 S.'W.2d 153, 
rehearing denied 32 S.W.2d 181. 
37 C.J. p 86 note 52. 

83. Cal.—Pyper v. Jennings, 191 P. 
565, 47 CaLApp. 623. 

Mont.—Corpus Juris cited in Croft 
V. Thurston, 276 P- 950, 953, 84 
Mont. 510- 

84. Wis.—^Ingalls v. Morrissey, 143 
'X.W. 681, 154 Wis. 632, Ann.Cas. 
1915D 899. 

85. Wis.—Ingalls v. Morrissey, su¬ 
pra. 

86. Ind.—^Robertson v. Hamilton, 45 
N.E. 46. 16 Ind.App. 328, 59 Am. 
S.R. 319. 

37 C.J. p 86 note 56. 

87. Mich.—Smiteley v. Pinch, 112 
N.W. 686, 148 Mich. 6T0. 

88. Mont.—Corpus Juris cited in 
Croft V- Thurston, 276 P. 950, 953, 
84 Mont. 510. 

37 C.J. p 86 note 68. 

89. Ky.—Register Newspaper Co. v. 
Stone, 102 S.W. 800, 31 Ky.Lu 458, 
11 L.R.A.,N.S.. 240. 

37 C.J. P 87 note 59. 
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90. S.C.—Miller v. Hamilton Brown 
Shoe Co., 72 S.B. 397, 89 S.C. 530, 
Ann.Cas.l913B 106. 

Bvidence held admissible 

Where newspaper story that Mex¬ 
ican youth was brutally beaten while 
in custody of sheriff was basis of 
libel action by sheriff’s executrix and 
defendant interposed plea of justifi¬ 
cation, testimony of Mexican youth 
as to treatment received at hands of 
Texas ranger and sheriff’s connection 
with the incident was admissible, 
notwithstanding evidence tending to 
show the sheriff’s connection there¬ 
with was unconvincing.—Shely v. 
Harney, Tex.Civ.App., 163 S.W.2d 
839, error refused. 

91. U.S.—^Farbenfabnken of Elher- 
feld Co. V. Beringer, N.T., 158 P. 
802, 86 C.G.A, 62. 

N.T.—Lanpher v. Clark, 44 N.B. 182, 
149 N.T. 472. 

37 C.J. p 87 note 62. 

I 92. Conn.—^Arnott v. Standard 
Ass’n, 17 A. 361, 57 Conn. 85, 3 
L.R.A. 69. 

HI.— Cloidt V. Wallace, 55 mApp. 
389. 
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e. Rebuttal of Evidence of Justification 

Any competent and relevant evidence is admissible 
to rebut the evidence of justification offered by defend¬ 
ant, including, In a proper case, evidence of character 
and reputation. 

Plaintift is entitled to introduce evidence to re¬ 
but the evidence of truth offered by defendant.^^ 
If the words charge a crime, it has generally been 
held that plaintiff may show his good character in 
rebuttal of evidence in justification,94 although it 
has been held that his evidence on that point and 
for that purpose must be confined to those traits of 
character which the imputed offense involves.®^ 
There are several authorities to the effect that evi¬ 
dence of good reputation is not competent to show 
that plaintiff is not guilty of misconduct or an un¬ 
lawful act which is not punishable as a crime.®® 
The record of the trial and acquittal of a person on 
indictment for a crime is not competent evidence 
of his innocence to meet a plea of justification in¬ 
terposed in an action by him for defamation, in 
charging him with the same crime.®Where, in 
justification of the charge imputing the commis¬ 
sion of a crime, defendant has introduced evidence 
that plaintiff had entered a plea of guilty, it is in¬ 
admissible, in behalf of plaintiff, to introduce evi¬ 
dence to show that, although he entered a plea of 
guilty, he was not in fact guilty.®® 

Where the imputation is one which involves un¬ 
chastity, and defendant attempts to justify, plain¬ 


tiff has been permitted to prove his good reputa¬ 
tion and chastity.®® However, it has been held 
that, where the charge or imputation against plain¬ 
tiff is one of whoredom, and defendant under a plea 
of justification has proved facts and circumstances 
tending to show the truth of the imputation charged, 
it is not competent for plaintiff, in reply to such 
testimony, to introduce evidence of good charac¬ 
ter, where it has not been impeached and the 
same rule has been applied to imputations of forni¬ 
cation and adultery.2 

Evidence showing that plaintiff^s honesty and in¬ 
tegrity are good is inadmissible where his honesty 
and integrity have not been attacked and the al¬ 
leged libelous publication did not reflect on his rep¬ 
utation for honesty and integrity.® 

§ 219. -Weight and Sufficiency 

a. In general 

b. Coextensiveness of charge and justifi¬ 

cation 

c. Justifying particular imputations 
a. In General 

The general rules as to the weight and sufficiency of 
evidence apply to proof of truth In justification. 

While it has been held that truth in justification 
must be established by a preponderance of the evi- 
dence,4 it need not be established beyond a reason- 


93- Cal.—^Draper v. Heilman Com¬ 
mercial Trust & Savings Bank, 
263 P. 240, 203 Cal. 26. 

Ill.—Murphy v. Daugherty, 10 Ill. 
App 214. 

37 C.J. p S7 note 65. 

Svidence held admissible 
Cal.—^Draper v Heilman Commercial 
Trust & Savings Bank, 263 P. 240, 
203 Cal. 26. 

Md.—Evening News Co. v. Bowie, 
141 A. 416, 154 Md. 604. 

S.C.—McClain v. Reliance Life Ins. 
Co. of Pittsburgh, Pa., 14S S.E. 
478. 150 SC. 459. 

Va.—^Bragg v. Hammack, 155 SB. 

683. 155 Va. 419, 74 A.L.R. 723. 

37 C.J. p 87 note 65 [a]. 

Evidence held inadmissible 
Cal.—Commercial Trust & Savings 
Bank, 263 P. 240. 203 Cal. 26. 

37 C.J. p 87 note 65 [b]. 

94- Md.—Bowie v. Evening News 
Co. 134 A. .214, 151 Md. 2S5. 

37 C,J. p 60 note 2. 

95. Md.—McBee v. Pulton, 47 Md. 
403, 28 Am,R.*465. 

36. Mass.—Stearns v. Long, 102 N. 
E. 326, 215 Mass. 152, Ann.Cas. 
1915D 906. 

37 C.J. p 61 note 4. 


97. Wis,—Bilgrien v. Ulrich, 137 N. 

W. 759, 150 Wis. 532. 

37 C.J. p 87 note 66. 

98- Ky.—Register Newspaper Co. v. 
Stone, 102 S.W. 800, 31 Ky.L. 458, 
11 L.R.A.,N.S., 240. 

99. Mo.—Crandall v. Greeves, 168 
S.W. 264, 181 Mo.App. 235. 

37 C.J. p 61 note 5. 

1. Ind.—^Miles v. Vanhorn, 17 Ind. 
245, 79 Am.D. 477. 

2. Ind.—McCabe v- Platter, 6 

Blackf. 405. 

3. Tex.—Cyrus W. Scott Mfg. Co. 
V. Millis, Civ.App., 67 S.W.2d 885, 
error dismissed. 

4. Or.—^Woolley v. BUner, 100 P.2d 
60S, 164 Or. 161. 

37 C.J. p 87 notes 68—72. 

Evidence held suf^cient 
(1) To show truth. 

U.S —Brinkley v. Fishbein, C.C.A. 
Tex., 110 F.2d 62, certiorari de¬ 
nied 61 S.Ct. 34, 311 U.S. 67,2, 85 
LEd. 432. 

Cal.—Heuer v. Kee, 59 P.2d 1063, 15 
Cal.App.2d 710—McLaughlin v. 
Standard Accident Ins. Co., 59 P.2d 
631, 15 Cal.App.2d 558—Miles v. 
Rosenthal, 266 P. 320, 90 Cal.^App. 
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'390—Chavez v. Times-Mirror Co., 
237 P. 1085, 72 Cal.App. 694. 

D.C.—Sullivan v. Meyer, 141 P.2d 21, 
78 U.S.App.D.C. 367, certiorari de¬ 
nied 64 S.Ct. 1145, 322 U.S. 743, 
88 L.Ed. 1575. 

Ga.—^Lamb v. Pedderwitz, 33 S.E«2d 
839, 72 Ga.App. 406. 

La.—^Kennedy v. Item Co., 3 So.2d 

175, 197 La. 1050—^Fernandez v. 
Hanagriff, 153 So. 683, 179 La. 
175—Otero v. Ewing, 115 So. 633, 
165 La. 398. 

Mass.—Thompson v. Globe Newspa¬ 
per Co., 181 N.E. 249, 279 Mass. 

176. 

Mo.—Kleinschmidt v. Bell, 183 S.W. 
2d 87, 353 Mo. 516—Sullivan v. Con¬ 
necticut Mut. Life Ins. Co., 88 S. 
W.2d 167, 337 Mo. 1084—Lee v. W. 
E. Fuetterer Battery & Supplies 
Co., 23 S.W.2d 45, 323 Mo. 1204. 
N.T.—Ridder v. Haines, 256 N.T.S. 
782, 235 App.Div, 204, affirmed 185 
N.E. 722, 261 App.Div. 524. 

Ohio.—Pitscher v. Rollman & Sons 
Co., 167 N.E. 469, 31 Ohio App. 340. 
Tex.—^Houston Press Co. v. Fergu¬ 
son, Com.App., 1,2 S.W.2d 125— 
Express Pub. Co. v. Keeran, Com. 
App, 284 S.W. 913. 

Utah.—^Williams v. Standard-Exam¬ 
iner Pub. Co., 27 P.2d 1, 83 Utah 
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able doubt.5 Where plaintiff has the burden of 
proving falsity of a qualifiedly privileged article, he 
must show such falsity by sufficient evidence.® 
Where a defamatory statement is published, not as 
a fact, but as the belief of the author, or a third 
person, or as a rumor or general suspicion, or 
where defendant publishes a defamatory statement 
made by another, or states that he has been in¬ 
formed that plaintiff was guilty of certain acts, 
justification is not established by proof that the 
author^ or third person^ did believe the charge, or 
that there was such rumor or general suspicion,® 
or that the statement was in fact made by another,^® 
or that defendant had been informed of plaintiff’s 
guilt of the acts charged the truth of the defam¬ 
atory matter charged must be proved.^2 , Proof of 
the substance of the defamatory charge is a jus¬ 
tification and it is not necessary that every imma¬ 
terial portion of the charge be proved true.^® 

Repetition with authorship credited to others. A 
defense that the words were spoken on the author¬ 
ity and information of another is sustained only by 
proving that the words were actually spoken by such 
other.l^ 

Absence of malice. Proof of absence of malice 
or a bona fide belief in the truth based on just and 


convincing grounds is not sufficient evidence of 
justification.^® 

b. Coestensiveness of Cliarge and Justification 

Evidence in justification must be coextensive with 
the charge, and defendant must Justify the charge laid. 

The evidence in justification in order to be a com¬ 
plete defense must be coextensive with the charge,^® 
and must extend to every reasonable inference to be 
drawn from the statement.^7 So, defendant, who 
w-ould justify a charge, must justify as to the spe¬ 
cific charge laid, and cannot set up a charge of the 
same thing, but distinct as to the subject matter, 
or prove plaintiff guilty of something substantially 
different.!® Where a declaration, complaint, or pe¬ 
tition contains more than one charge, the evidence 
may be sufficient to justify one or more of the 
charges.^® 

c. Justifying Particular Imputations 

Justification of a particular imputation must gener¬ 
ally be by a preponderance of the evidence. 

As a general rule a justification of a charge of 
crime need not establish the crime beyond a rea¬ 
sonable doubt,®! and a preponderance of evidence is 
sufficient to bar recovery.®® In some jurisdictions a 
mere preponderance of e^ddence is not sufficient;®® 
the same proof which would be necessary to convict 
is required.®^ Defendant, in order to sustain his 


31—Glazier v. Cram, 267 P* 18S, 
71 Utah 465, 

Vt.—Stevens v. Wright, 179 A. 213, 
107 Vt. 337. 

37 C.J, p 87 note 69 [a]. 

(2) To sustain finding of falsity 
of statement.—Bell Pub. Co. v. Gar¬ 
rett Engineering Co., 170 S.W.2d 197, 
141 Tex. 51—Bernard’s, Inc., v. Aus¬ 
tin, Tex.Civ.App., 300 S.W. .256—37 
C.J. p 87 note 69 [cj. 

Bvidence held insnflcieiife to show 
truth. 

Ill.—Cook V. East Shore Newspapers, 
64 N.E.2d 751, 327 Ill.App. 559. 

La.—^Naihaus v. Louisiana Weekly 
Pub. Co., 145 So. 527, 176 La. 240 
—^Babin v. Blanchard, App., 185 So. 
641—Johnson v. Crow, App., 158 
So. 857. 

N.T.—^Horovitz v. Weidenmiller, 53 
N.T.S.2d 379. 

Or.—^Voolley v. Hiner, 100 P.2d 608, 
164 Or. 161. 

37 C.J, p 87 note 69 [bj. 

Concltisive evidence 

In action for libel by newspaper 
report of plaintiff’s arrest on rendi¬ 
tion warrant, officer’s return on war¬ 
rant was evidence of arrest, but was 
not conclusive.—^Thompson v. Bos¬ 
ton Pub. Co., 189 N.E. 210, 285 Mass. 
544. 

5. Ky.—Ross v. Cunningham, 8 Ky. 
Op. 793. 


6. Mo.—State ex rel. Zorn v. Cox, 
298 S.W. 837, 318 Mo. 112. 

7. U.S.—Kerr v. Force, D.C., 14 P. 
Cas.No.7,730, 3 Cranch C.C. 8. 

Cal.—Wilson v. Fitch, 41 Cal. 363. 
Iowa.—Fountain v. West, 23 Iowa 9, 
92 Am,D. 405. 

8. Cal.—Wilson v. Fitch, 41 Cal. 363. 

9. Cal.—Wilson v. Fitch, 41 Cal. 363. 

10. U.S,—^Romayne v. Duane, Pa., 

20 F.Cas.No.12,028, 3 Wash.C.C. 

246. 

Tex.—Dement v. Houston Printing 
Co., 37 S.W. 9S5, 14 Tex.Civ.App. 
S9L 

IL Mich.—^Brewer v. Chase, 80 N. 
W. 575, 121 Mich. 526, SO Am.S.R, 
52*7, 46 L.R.A. 397. 

12. N.J.—Hartley v. Newark Morn¬ 
ing Ledger Co., 46 A.2d 777, 134 
N.J.Law 217. 

13. Mass.—^Bander v. Metropolitan 
Life Ins. Co., 47 N.K2d 595, 313 
Mass. 337—^Maloof v. Post Pub. 
Co., 28 N.E.2d 458, 306 Mass. 279. 

'Wis.—Williams v- Journal Co., 247 
N-W. 435, 211 Wis. 362. 

37 C.J. P 87 note 70. 

14. Mo,—Church v. Bridgman, 6 Mo. 
190. 

15. Ga.—Henderson v. Fox, 9 S.E. 
839, S3 Ga. 233. 

37 C.J. P 90 note 10. 
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16. Mass.—^Lynch v. Lyons, 20 N.E. 
2d 953, 303 Mass. 116. 

Tex.—^Ferguson v. Houston Press 
Co., Civ.App., 1 S.W.2d 387. af¬ 
firmed Houston Press Co. v. Fer¬ 
guson, Com.App., 12 S.W.2d 125. 

37 C.J. p SS note 76. 

17. Tex.—^Houston Press Co. v. 
Smith, Civ.App., 3 S.W.2d 900, er¬ 
ror dismissed. 

18. Mass.—^Downs T. Hawley, 112 
Mass. 237. 

37 C.J. p 88 note 77. 

19. Mass.—Bander v. Metropolitan 
Life Ins. Co., 47 N.E.2d 595, 313 
Mass. S37. 

20. Mich.—^Kovacs v. Mayoras, 141 
N.W. 662, 175 Mich. 582. 

37 C.J. p SS note 79. 

I 21. U.S.—^Buckeye Cotton Oil Co. v. 
Sloan. C.C.A.Tenn., 272 F. 615. 

37 C.J. p 88 note 82. 

22. U.S.—Buckeye Cotton Oil Co. v. 
Sloan, supra. 

Ga.—^Bennett v. Crumpton, 58 S-E. 

104, 1 GaApp. 476. 

37 C.J. p 88 note 83. 

23. S.C.—Smith v. Smith, 9 S.E.2d 
584, 194 S.C. 247—^BurckhaJter v. 
Coward, 16 S.O. 435. 

24. S.C.—Smith v. Smith, 9 S.E.2d 
584, 194 S.C. 247—Burckhalter v. 
Coward, 16 S.C. 435. 
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plea of justification, must show that plaintifiE is 
guilty of the crime charged, and such defense can 
be established only by proving every element of the 
crime necessary to a criminal conviction for the 
same offense,both in act^® and in intent.^*^ This 
rule has been applied to a charge of arson,^8 besti- 
ality,29 embezzlement,forgery,homicide,32 and 

larceny.88 

Perjury. The rule that, in order to justify an 
imputation of crime, the evidence must be sufficient 
to prove every element of the crime necessary to 
a criminal conviction for the same offense has been 
applied to an imputation or charge of perjury.^^ 
While there is authority to the effect that defend¬ 
ant is bound to prove the charge by such evidence as 
would convict plaintiff if he were on trial for the 
offense,35 it has also been held that he is not bound 
to do so,26 and the alleged perjury need not be 
established beyond a reasonable doubt.27 Jt has 
been held that a plea justifying a charge of per¬ 
jury must be sustained by two witnesses, or by one 
witness and corroborating circumstances.28 

Other imputations. Justification of charges of 
dishonesty and fraud,29 of charges of unchastity,^® 


of charges of official misconduct,or of being af¬ 
flicted with a venereal disease, are subject to the 
general rules applicable to the justification of de¬ 
famatory imputations generally. 

§ 220. Privilege 

a. Presumptions and burden of proof 

b. Admissibility 

c Weight and sufficiency 

a. Presumptions and Burden of Proof 

In general, the burden Is on defendant to prove 
privilege as a defense to an action for defamation. 

As a general rule, if the privileged occasion of 
the communication is not conceded,^® or does not 
appear from plaintiff’s pleading^^ or testimony, 
the burden ordinarily is on defendant, who relies 
on it, to establish it,^® in the absence of a statute 
having a contrary effect^7 if materiality or rele¬ 
vancy is essential to confer on a communication, 
published in a judicial proceeding, a privileged char¬ 
acter, some cases hold that the burden is on de¬ 
fendant to establish the materiality or relevancy of 
the matter published when the fact does not appear 


25. Md.—McBee v. Pulton, 47 Md 
403, 28 Am.B. 465. 

37 O.J. p 89 note 86. 

26. Md.—McBee v. Pulton, 47 Md. 
403, 28 Am.R. 465. 

27. Md.—McBee v. Pulton, supra. 

28. Ga.—Cox V Strickland, 28 S.E. 
655, 101 Ga. 482. 

Iowa.—Crawford v. Bergen, 60 N.W. 
205, 91 Iowa 675. 

29 . Ga.—Moore v. Colly, 34 Ga. 375. 

30- III.—Bums V. Hicks, 242 Ill.App. 
198. 

37 C.J. p 89 note 93. 

31. Ohio.—Seely v. Blair, Wright 
683. 

32. Mich.—^Peoples v. Detroit Post & 
Tribune Co., 20 N.W. 528, 54 Mich. 
457. 

33. Iowa.—Murphy v. Olberding, 78 
X.W. 205, 107 Iowa 547. 

37 C.J. p 89 note 96. 

34. W.Va.—McClaugherty v. Cooper, 
19 S.E. 415, 39 W.Va. 313. 

37 C J. p 89 note 98. 

35. Ill.—Crandall v. Dawson, 6 Ill. 
556. 

N.T.—Clark v. Dibble, 16 Wend. 601. 
Vt.—^Dwinells v. Aikin, 2 Tyler 75. 

36. N.C.—^Kincade v. Bradshaw, 10 
N.C. 63. 

37. Iowa.—^McCuddin v. Dickinson, 
283 N.W. 886, 226 Iowa 304. 

38- Ga.—Ransone v. Christian, 56 
Ga. 351. 

37 C.J. p 89 note 2. 


39. Ind.—Over v. Schiffiing, 26 N.E 
91, 102 Ind. 191. 

37 C.J. p 89 note 3. 

40. Ind.—Peterson v. Murray, 41 N 
E 836, 13 Ind.App. 420. 

37 C.J. p 89 note 4. 

41. Mo.—^Kleinschmidt v. Johnson, 
183 S.W.2d 82. 

Wash.—^Ryan v. Tribune Pub Co., 
268 P. 893, 148 Wash. 295. 

37 C.J. p 89 note 5. 

42. Mass.—Golderman v. Stearns, 7 
Gray 181. 

43. Miss.—^Hines v. Shumaker, 52 
So. 705, 97 Miss. 669. 

44. Ala.—Age-Herald Pub. Co. v. 
Waterman, 81 So. 621, 202 Ala. 665. 

45. Miss.—^Hines v. Shumaker, 52 
So. 705, 97 Miss. 669. 

46- Ala.—Ripps v. Herrington, 1 So. 
2d 899, 241 Ala. 209. 

Cal.—Morcom v. San Francisco 
Shopping News Co., 40 P.2d 910, 
4 CalApp. 284. 

Mass.—Bander v. Metropolitan Life 
Ins. Co., 47 N.E.2d 595, 313 Mass. 
337. 

Mo —Lonergan v. Love, 150 S.W.2d 
534, 235 Mo.App. 1066. 

N.J.—Licciardi v. Molnar, 44 A.2d 
653, 23 N.J.Misc. 361. 

Pa.—^V^illiams v. Kroger Grocery & 
Baking Co., 10 A.2d 8, 337 Pa. 17 
—Stevenson v. Morris, 136 A. 234, 
288 Pa. 405, 50 A.L.R. 335—J. Hart¬ 
man & Co. V. Hyman, 134 A. 486, 
287 Pa. 78, 48 A.L.R. 567—^Diamond 
V. Krasnow, 7 A.2d 65, 136 Pa Su¬ 
per. 68—Russell v. Pennsylvania 
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Mut. Life Ins. Co., 179 A. 79S. 
118 Pa.Super. 351—^Keefer v. Lan¬ 
caster Intelligencer and News 
Journal, 6 Pa.Dist. & Co. 73, 476, 29 
Lanc.L.Rev. 2.25, 38 York Leg.Rec 
167—Long V. Great Atlantic & Pa¬ 
cific Tea Co., Com.Pl,, 29 DeLCo. 
512. 

S C.—^Fitchette v. Sumter Hardwood 
Co., 142 S.E. 828, 145 S.C. 53. 
Tenn.—^Black v. Nashville Banner 
Pub. Co., 141 S.W.2d 908, 24 Tenn 
App. 137. 

37 C.J. p 90 note 16. 

Presumption 

A defamatory writing^ which on 
its face is libelous pei*^ se, is pre¬ 
sumed to be unprivileged and, there¬ 
fore, when plaintiff proved the pub¬ 
lication of such libel, he makes out 
a cause of action showing an un¬ 
privileged publication.—^Rickbeil v 
Grafton Deaconess Hospital, 23 N.W. 
2d 247, 74 N.D. 525. 

Publication charghig commission of 
crime 

The presumption of plaintiffs in¬ 
nocence is sufficient to dmpose on de¬ 
fendant the burden of proving privi¬ 
lege.—Williams v. Kroger Grocery & 
Baking Co., 1 A.2d 495, 133 Pa.Super. 
1, affirmed 10 A.2d 8. 337 Pa. 17— 
Keefer v. Lancaster Intelligencer 
and News Journal, 6 Pa.Dist. & Co. 
73, 476, 39 Lanc-L.Rev. 225, 38 York 
Leg.Rec. 167. 

47. Mont.—^Miller Ins. Agency v. 
Home Fire & Marine Ins. Co. of 
California, 51 P.2d 628, 100 Mont. 
551. 
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otherwise;'*® but other cases presume that such 
matter is material or relevant to the proceedings, 
and hold that the burden is on plaintiff to prove 
the contrary and this is true where the matter 
complained of is absolutely privileged.51 Where the 
complaint anticipates and denies the defense of 
qualified privilege, plaintiff assumes the burden of 
disproving the essential elements of such privi- 
52 The defense of privilege may be estab¬ 
lished by plaintiff’s own evidence.®* Proof of priv¬ 
ilege by defendant shifts the burden of going for¬ 
ward \vith the evidence to plaintiff.®* 

b. Admissibility 

Any competent and relevant evidence is admissible 
which tends to establish the true character of the occa¬ 
sion or the good faith of defendant. 

Where privilege is relied on as a defense, any 
evidence is admissible which tends to throw light 
on the true character of the occasion's or the good 


faith of defendant in making the communication if 
the privileged occasion is one in which the ques- 
tion of good faith is material.^^ The test of ad¬ 
missibility is the relevancy and materiality of the 
evidence to show that the words sued on constitute 
a privileged communication or publication^*^ and not 
whether it tends to prove the truth of the charge.^^ 
The circumstances leading to the defamatory words 
may he relevant.^^ 

c. Weight and Sufficiency 

The general rules of evidence apply to the weight 
and sufficiency of evidence to prove privilege. 

The ordinary rules governing the weight and 
sufficiency of evidence are applicable to evidence 
offered to show a privileged occasion.®® It has 
been held that a defense of privilege is to be proved 
by a preponderance of the evidence if the facts do 
not appear in plaintiff’s case.®^ 


4. Teial, Judgment, Review, and Costs 


§ 221. Trial in General 

The trial of a defamation action is governed by the 
rules applicable to other civil actions. A physical ex¬ 
amination of the plaintiff ordinarily is not available to 
establish the truth of an alleged defamation. 

The general principles governing the conduct of 


trials are applicable to actions for defamation.®^ 
In jurisdictions wherein the jury is the judge of 
whether there is a libel, discussed infra § 223 b, 
it has been held that coimsel may not read hooks to 
the jury.®® 


48. X.Y.—Moore v. Manufacturers’ 
Nat. Bank, 25 N.E. 1048, L23 N.Y. 
420. 11 L.R.A. 753. 

37 C.J. P 90 note 18. 

^bibel in evidence 

A defendant sued for publishing a 
libelous letter by introducing it in 
evidence in an action had burden of 
showing relevancy of letter to the 
action.—^Rusclano & Son Corporation 
V. Mihalyfi, 1 N.T.S.2d 787, 165 Misc. 
932. 

49- Wash.—Miller v. Gust, 127 P. 
845, 71 Wash. 139. 

Wis —Calkins v. Sumner, 13 Wls, 
193, 80 Am.D. 738. 

50. Or.—Cooper v. Phipps, 33 P. 986, 
24 Or. 357. 22 L.R.A. 836. 

37 C J. p 90 note 20. 

51. N.T.—Smithers v. Leslie, 292 N. 
T.S. 340, 249 App.Div. 828, appeal 
dismissed 11 N.E.2d 764, 275 N.Y. 
5S2. 

52. Ala.—Age-Herald Pub. Co. v. 
Vv'aterman, 81 So. 621, 202 Ala. 665. 

53. N.Y.—Tierney v. Ruppert, 135 
N.Y.S. 365. 150 App.Div. 863. 

54. U.S.—Guthrie v. Great Ameri¬ 
can Ins. Co., C.C.A.W.Va., 151 P. 
2d 738. 

55. Ga.—Jones v. Forehand, 16 S.E. 
262. 89 Ga. 520. 32 Am.S.R. 81. 

37 C.J. p 90 note 26. 


56. Ala.—Interstate Electric Co. v 
Daniel, 151 So. 463, 227 Ala. 609. 

Va.—Rosenberg v. Mason, 160 S.E. 

190, 157 Va. 215. 

37 C.J. p 90 note 27. 

Prior acts of defendant 

Ordinarily, actual or express mal¬ 
ice, defeating Qualified privilege, may 
be shown in slander suit by evidence 
of previous ill will, hostility, threats, 
rivalry, libels or slanders, and oth¬ 
er actions of defendant.—Kroger 
Grocery & Baking Co. v. Yount, C. 
C.A,Mo., 66 F.2d 700, 92 A.L.R- 1166. 
^Letter on which action based. 

In manufacturer’s action for de¬ 
struction of business and injury to 
reputation resulting from letter writ¬ 
ten to customer, letter on which ac¬ 
tion was based could not he excluded 
on ground of privilege.—Liquid Ve¬ 
neer Corporation v. Smuckler, C.C.A. 
Cal., 90 F,2d 196. 

57. Va.—^Rosenberg y. Mason, 160 
S.E. 190, 157 Va. 215. 

Evidence admissible 

Mass.—Thompson v. Boston Pub. 

Co., 189 N.E. 210, ,285 Mass. 344. 
Mont.—Croft v- Thurston, 276 P. 
950, 84 Mont. 510. 

R.I.—^Hebb V. Jenckes, 42 A.2d 252, 
71 R.L 46. 

5 S_ -Va,—^Rosenberg v. Mason, 160 S. 
E. 190, 157 Va. 215. 

59. Va.—^Rosenberg v. Mason, supra. 
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60. Evidence held sufficient 

Cal.—Harris v. Curtis Pub. Co., 121 
P.2d 761, 49 Cal.App.2d 340. 

Ga.—^Lamb v. Fedderwitz, 33 S.B.2d 
839, 72 Ga.App. 406. 

Minn.—Clancy v. Daily News Corpo¬ 
ration, 277 N.W. 264, 202 Minn. 1. 
Va.—^Rosenberg v. Mason, 160 S.E. 

190, 157 Va. 215. 

Evidence held insufficient 

(1) To sustain defendant’s plea of 
qualified privilege. 

La.—^Johnson v. Crow, App., 158 So. 
857. 

Mo.—^Lonergan v. Love, 150 S-W.2d 
534, 235 Mo.App. 1066. 

(2) To deprive words of protection 
of privilege.—Rosenberg v. Mason, 
160 S.B. 190, 157 Va. 215—27 OJ. P 
90 note 24 fa]. 

61. Wis.—Joseph v. Baars, 125 N. 
W. 913, 142 Wis. 390, 135 Am.S.IL 
1076. 

62. Wis.—Grace v. McArthur,. 46 N. 
W. 518, 76 Wis. 641. 

37 C.J. p 100 note 9, p 68 note 55 
[a]. 

Proof of truth at any stag-e of trial 
Where truth of the published mat¬ 
ter is relied on as a defense, proof 
thereof may appear at any stage of 
the trial.—^Ripps v. Herrington, 1 
So.2d 899, 241 Ala. 209. 

63. Mo.—^Heller v. Pulitzer Pub. Co., 
54 S.W. 457, 153 Mo. 205. 316. 

37 C.J. p 100 note 11. 
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Physical examination. Defendant must be able 
to substantiate the truth of the charge without in¬ 
vading l3ie privacy of the person about whom the 
charge is made.®-^ So it has been held that it is 
not within the power of the court to order a physi¬ 
cal examination of plaintiff in order to establish 
the truth of the charge.®^ This rule has been ap¬ 
plied in cases where the defamatory charge on 
which the action is based is one imputing that plain¬ 
tiff was infected wuth a loathsome or contagious 
disease.^® 

§ 222. Questions of Law and of Fact 

In the absence of statute, questions of law are fop 
the court and questions of fact for the jury in actions 
for libel or slander. The probative force of evidence and 
the credibility of witnesses are matters for the juryj but 
where the evidence on an issue is undisputed the mat¬ 
ter ordinarily is one for the court. 

The general rule that questions of law are for 


the court^*^ and questions of fact for the jury^S 
ordinarily is applicable in actions for defamation 
except in so far as the case may be affected by con¬ 
stitutional or statutory provisions, discussed infra 
§ 223 b. If the evidence on a question of fact is 
sufficient to be submitted to the jury, and is con¬ 
flicting or is of such a character that different in¬ 
ferences might reasonably be drawn therefrom, the 
question should be submitted to the jury ;69 and in 
such a case it is erroneous for the court to take the 
question from the jury, as by nonsuit or dismissal, 
direction of a verdict, or otherwise.70 Where, how¬ 
ever, there is no evidence on an issue of fact, or 
the evidence thereon is undisputed or conclusive, or 
so slight that a finding in favor of the party assert¬ 
ing the existence or nonexistence of the fact will 
not be sustained, the question should not be sub¬ 
mitted to the jury but is one of law for the court, 
vrhich may dispose of it by nonsuit, dismissal, di¬ 
rection of a verdict, or otherwise.^! In deterrnin- 


64. Idaho.—Mann v. Bnlgin, 203 P. 
463, 34 Idaho 714. 

Ind—Kern v. Bridwell, 21 K.E. 664, 
119 Ind. 226, 12 Am.S.R. 409. 

65. Idaho.—Mann v. Bulgin, 203 P. 
463, 34 Idaho 714. 

Ind.—Kern v. Bridwell, 21 iNT.E. 664, 
119 Ind. .226, 12 Am.S.R, 409. 
es. Idaho.—Mann v. Bulgin, 203 P. 

463, 34 Idaho 714. 

37 C.J. p 100 note 15. 

67. Ala,—Corpus Juris cited in Ala¬ 
bama Ride Co. V. Vance, 178 So. 
438, 440, 235 Alai 263. 

37 C.J. p 100 note 17. 
debating 

In insurance agent's action for li- 
belously accusing him of rebating, 
court should determine whether evi¬ 
dence makes priraa facie case of re¬ 
bating under statute; and what con¬ 
stitutes rebating, which is defined by 
statute, is not matter of proof.—Sul¬ 
livan V. Connecticut Mut. Life Ins. 
Co., 88 S.W.2d 167, 337 Mo. 1084. 

€8. Ala.—Corpus Juris cited in Ala¬ 
bama Ride Co. V. Vance, 178 So. 
438, 440. 235 Ala. 263. 

Tex.—Ferguson v. Houston Press Co., 
Civ.App., 1 S.W.2d 3S7, affirmed 
Houston Press Co. v. Ferguson, 
Com.App., 12 S.W.2d 125. 

37 C J. p 100 note 17. 

69. Ala.—Corpus Juris cited in Ala¬ 
bama Ride Co. v. Vance, 178 So. 
438, 440, 235 Ala. 263. 

Fla.—Tip Top Grocery Co. v. Well- 
ner, 186 So, 219, 135 Fla. 518. 

Ill.—^Randall Dairy Co. v. Pevely 
Dairy Co., 9 N.E.2d 657, 291 Ill. 
App. 380. 

Mass.—Pihl V. Morris, 66 N.E.2d 804, 
319 Mass 577. 

Minn.—Sumner Stores of Mississippi 
, V. Little, 192 So. 857, 187 Miss. 310.. 


Mo.—^Van Orman v. J. C. Penny Co., 
App., 60 S.W.2d 409. 

Mont.—^Miller Ins. Agency v. Home 
Fire & Marine Ins. Co. of Califor¬ 
nia, 51 P.2d 628, 100 Mont. 551. 
Tenn.—^Little Stores v. Isenberg, 172 

S. W.2d 13, 26 Tenn.App. 357. 

37 C.J. p 100 note 18. 

Proof of only part of averments 
Plaintiff is entitled to have the 
case submitted to the jury, although 
only part of his averments has been 
proved, where the part proved estab¬ 
lishes a cause of action.—Lowe v. 
Brown, 235 P. 395, 114 Or. 426. 

70. Ill.—Guentner v. Stober, 52 N.E. 
2d 322, 3.21 Ill.App. 163. 

Ky.—Sally v. Brown, 295 S.W. 890, 
220 Ky. 576. 

Mass.—Rich v. Rogers, 146 N.E. 246, 
250 Mass. 587, 37 A.L.R. 656. 

N.J.—Collins V. Tansey, 126 A. 536, 
100 N.J.Law 170. 

N.T.—Bragunier v. Wendell, 298 N. 

T. S. 840, 252 App.Div. 817. 

N.C.—Harrell v. Goerch, 184 S.E. 

489, 209 N.C. 741. 

Pa.—Smith v. Kennedy, Com.Pl, 41 
Lack.Jur. 21. 

Tex.—^Lartigue v. Southern Mut. Ben. 

Ass’n, Civ.App., 265 S.W. 742. 

37 C.J. p 100 note 19. 

71. Ala—Corpus Juris cited in Ala¬ 
bama Ride Co. v. Vance, 178 So. 
438, 440, 235 Ala. 263. 

Hawaii.—^Van Poole v. Nippu Jiji 
Co., 34 Hawaii 354. 

Ill.—Rodak V. Cohen, 26 N.E.2d 174, 
304 Ill.App. 257. 

Ky.—Begley v. Louisville Times Co., 
115 S.W.2d 345, 272 Ky. 805—Paw¬ 
ley V. Stone, 284 S.W. 1012, 215 Ky. 
121—Shaheen v. Dorsey, 270 S.W. 
452, 208 Ky. 89. 

Mass.—^Lynch v. Lyons, 20 N.E 2d 
953, 303 Mass. 116, | 
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Miss.—Truckers Exchange Bank v. 

Conroy, 199 So. 301, 190 Miss. 242. 
Mo.—Tilles V. Pulitzer Pub. Co., 145 
S.W. 1143, 241 Mo. 609. 

Mont.—Griffin v. Opinion Pub. Co, 
138 P.2d 580, 114 Mont. 502—Miller 
Ins. Agency v. Home Fire & Ma¬ 
rine Ins. Co. of California, 51 P.2d 
628, 100 Mont. 551. 

N.J.—Strollo V. Jersey Central Pow¬ 
er & Light Co., 7 A.2d 631, 122 
N.J.Law 601. 

Tenn.—Black v. Nashville Banner 
Pub. Co., 141 S.W.2d 908, 24 Tenn. 
App. 137. 

Tex —Evans v. American Pub. Co., 
Civ.App., 8 S.W. 2d 809, certified 
questions answered 13 S.W.2d 358, 
118 Tex. 433, rehearing denied 16 
S.W.2d 516, 118 Tex. 433, and 16 
S.W. 2d 984—^Maler v. Hill, Civ 
App., 285 S.W. 638. 

37 C J. p 100 note 20. 

Effect of words spoken may be a 
question of law where there is no 
dispute as to the circumstances when 
made.—^Kinney v. Cady, 4 N.W.ld 
225, 232 Iowa 403. 

Causes of action against different 
defendants 

Where two causes of action for 
defamation are stated in different 
counts in the same declaration, each 
cause being against a different de¬ 
fendant, a verdict should be direct¬ 
ed for each defendant as to the 
count which does not state a cause 
of action as against him.—Randall 
Dairy Co. v. Pevely Dairy Co, 274 
I11.APP. 474. 

Principal and agent 

Where a principal and agent are 
joined as defendants in one count in 
an action for slander, and a verdict 
is directed for the agent, it is error 
not to direct a verdict for the prin- 
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ing whether the evidence is snfHcient to go to the 
jury, testimony which is inherently improbable is 

not entitled to consideration.72 

As a general rule, the weight, sufficiency, or pro¬ 
bative force of the evidence is for the jury,73 u'ith- 
out any assistance from the court74 So also is 
the credibility of the witnessesA^ On the other 
hand, the proper interpretation of a written doc¬ 
ument ordinarily is a question of law for the court 
to determine, and some cases have held that the 
court in submitting a case to the jury may express 
his opinion on the facts.77 

Admissions, Admissions made by defendant may 
be sufficient to carry the case to the jury on the 
general issue but the weight of an admission is 
for the juryJ^ 

Variance, Whether or not there is a variance 
between the words alleged and those proved ordi¬ 
narily is for the jury.^O 


§ 223 

§ 223. - Actionable Character of Words; 

Construction of Language 

a. In general 

b. Jury as judges of law and facts 
a. In General 

The defamatory character of the words complained 
of is for the Jury if the language is susceptible of two 
meanings, one defamatory and the other Innocent; but 
if the language is unambiguous the question is for the 
court. The court determines whether the language is 
capable of the meaning ascribed to It, and the jury de¬ 
termine whether the language had the meaning ascribed 
to It. 

Whether a particular publication would ordina¬ 
rily be understood as to have a defamatory effect 
may be a question of law,^^ a question of fact,^^ 
or a mixed question of law and fact,®2 depending 
on the circumstances. As a general rule, it is the 
province of the court to determine what constitutes 
defamation abstractly.84 If the alleged defamatory 
language is plain, unambiguous, and susceptible of 
but one interpretation, the meaning or construc¬ 
tion thereofSS and whether or not it is defama- 
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cipal as to tlie same count.—^Randall 
Dairy Co. v. Pevely Dairy Co., su¬ 
pra. 

72. Cal.—Neblett v, Elliott, 115 P.2d 
872, 46 Cal.App.2d 294. 

73. S.C.—Campbell v. Life & Casu¬ 
alty Ins. Co. of Tennessee, 152 S. 
E. 18, 155 S.C. 63. 

37 C.J. p 101 note 21. 

Sufficiency to overcome presump¬ 
tion of g'ood. cliaracter 
WTiether defendant’s evidence was 
sufficient to overcome presumption 
of good reputation and good charac¬ 
ter of plaintiff was held for jury.— 
Luna V. Seattle Times Co., 59 P.2d 
753, 186 Wash. 618, 105 A.L.R. 932. 

74. Ill.—Prizell V. Cole, 42 Ill. 362. 

75. La.—Lasseigne v. Tolmas, 114 
So. 122, 164 La. 529. 

Tenn,—^Little Stores v. Isenberg, 172 
S.W.2d 13, 26 TenmApp. 357. 

37 C.J. p 101 note 23. 

76. Mo.—Sullivan v. Connecticut 
Mut. Life Ins. Co., 88 S.W.2d 167. 
337 Mo. 1084. 

Construction of alleged defamatory 
matter see infra § 2,23. 

77. U.S.—Smith v. Sun Printing & 

Publishing Co., 55 F. 240. 5 

C.C.A. 91. 

Pa.—Crawford v. Ryan, 7 A. 73 S, 5 
Pa.Cas. 212. 

78. Ala.—^Alabama Ride Co. v. 

Vance, 178 So. 438, 235 Ala. 263. 

79. U.S.—Tierney v. Young, C.C.A. 
Neb., 17 F.2d 766. 


80. Kan.—Corpus Juris cited In. 
Jones V. Gill. Kan.. 66 P.2d 1033, 
1035, 145 Kan. 482. 

37 C.J. p 101 note 26. 

Variance generally see supra S 134, 

81. Tex.—Corpus Juris gtuoted in 
Pridemore v. San Angelo Standard, 
Civ.App., 146 S.W.2d 1048, 1053, 
error dismissed, judgment correct. 

Wis.—Williams v. Hicks Printing 
Co„ 150 N.W. 183, 159 Wis. 90. 
Failure to prove innuendo 

The question whether plaintiff in 
libel action failed to support innuen¬ 
do, which he alleged, by any proof 
whatever was for the court.—^Ells¬ 
worth V. Mart indale-Hubb ell Law 
Directory, 289 N.W. 101, 69 N.D. 610. 

82. Tex.—Corpus Juris quoted in 
Pridemore v. San Angelo Standard, 
Civ.App., 146 S.W.2d 1048, 1053, er¬ 
ror dismissed. Judgment correct. 

Wis.—^Williams v. Hicks Printing 
Co., 150 N.W. 183, 159 Wis. 90. 

83. Tex.—Corpus Juris quoted in 
Pridemore v. San Angelo Standard, 
Civ.App, 146 S.W.2d 1048, 1053, 
error dismissed,' Judgment correct. 

Wis.—Williams v. Hicks Printing 
Co., 150 N.W. 183, 159 Wis. 90. 

84- Del.—Corpus Juris cited in 
Snavely v. Booth, 176 A. 649, 653, 
6 W.W.Harr. 378. 

Mo.—Conrad v. Allis-Chalmers Mfg. 
Co., 73 S.W.2d 438, 228 Mo.App 
817. 

S.C.—Corpus Juris quoted in Merritt 
V. Great Atlantic & Pacific Tea 
Co.. 1S4 S.E. 145, 147, 179 S.C. 474 
Tex.—Corpus Juris quoted in Pride¬ 
more V. San Angelo Standard, Civ. 
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App., 146 S.w.2a 1048, 1053, error 
dismissed. Judgment correct. 

37 C.J. p 101 note 32. 

Construction of defamatory language 
in general see supra §§ 9-12. 

85. U.S.—^National Refining Co. v. 
Benzo Gas Motor Fuel Co., C,C.A. 
Mo., 20 P.2d 763, 55 A.L.R. 405, 
certiorari denied Benzo Gas Mo¬ 
tor Fuel Co. V. National Refining 
Co., 48 S.Ct. 157, 275 U.S. 570, 72 
L.Ed. 431—Seested v. Post Print¬ 
ing & Publishing Co., D.CColo., 15 
F.2d 595. 

Cal.—^Maher v. Devlin, 263 P. 812, 
203 Cal. 270. 

Ky.—Commercial Tribune Pub. Co. 
V. Haines, 15 S.W.2d 306. 228 Ky. 
483. 

Mo.—Eby V. Wilson, 289 S.W. 639, 
315 Mo. 1214, 50 A,L.R. 268, fol¬ 
lowed in Eby v. Wilson, 289 S.W. 
645. 

S.C.—Stokes V. Great Atlantic & Pa¬ 
cific Tea Co., 23 S E.2d 823, 202 
S.C. 24—Jackson v. Record Pub. 
Co., 178 S.E. 833, 175 S.C. 211. 
Tenn.—Times Printing Co. v. Mulkey, 
2 Tenn.App. 312. 

Vt.—^Kinsley v. Herald & Globe 
Ass’n, 34 A.2d 99, 113 Vt. 272, 148 
A.L.R. 1164, followed in 34 A.2d 
105, 113 Vt. 283—Lancour v. Her¬ 
ald & Globe Ass’n, 17 A.2d 253, 
111 Vt, 371, 132 A.L.R. 486. 
Headline and conclusion as reliecting 
contents of article 
Interpretation of alleged libelous 
article to determine whether headline 
and conclusion fairly reflect contents 
is question of law for court.—Brink- 
ley V. Fishbein, 8 P.2d 318, 134 
833. 
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toryS6 are questions of law for the court. Whether 
given words are-libelous or slanderous per se is a 
question of law for the court,at least where the 
language is unambiguous or obviously actionable 
per se in such case it is the duty of the court so 
to instruct the jury as a matter of law,S9 and it is 


error to permit the jury to say what defendant 
meant by making the charge.90 However, if the 
language is ambiguous and susceptible of two mean¬ 
ings, one defamatory and the other not, it is for the 
jury to decide whether or not it was used in the 
defamatory sense.^^ It is only when the court can 


86. U.S —Sweeney v. United Fea¬ 
ture Syndicate, C.C.A.N.T., 129 F 
2d 904—Maas v. IS^ational Casualty 
Co., C.C.A.Md., 97 F 2d 247—Du¬ 
pont En^neering- Co. v. Nashville 
Banner Pub Co., D.C.Tenn., 13 F. 
2d 186. 

Colo.—Knapp v. Post Printing & 
Publishing Co., 144 P-2d 981, 111 
Colo. 492. 

D.C.—Sullivan v. Meyer, 91 F.2d 301, 
07 APP.D.C. 228. 

Ga,—^Aiken v. May, 37.S.E.2d 225, 
73 Ga.App. 502—^Aiken v. Consti¬ 
tution Pub. Co., 33 S.E.2d 555, 72 
Ga.App 250. 

Mont.—Grifhn v. Opinion Pub. Co., 
138 P.2d 580, 114 Mont. 502. 

N.Y.—Moore v. Francis, 23 N.E. 1127, 
121 N.Y. 199, 18 Am.S.R. 810, 8 
L..RA. 214. 

N.C.—Oates v. Wachovia Bank & 
Trust Co, 169 S.E. 869. 205 N.C. 
14—Castelloe v. Phelps, 152 S.E. 
163, 198 N.C. 454. 

S.C.—Smith V. Smith, 9 S.E.2d 584, 
194 S.C. 247—Oorptis Juris <luoted 
in Merritt v. Great Atlantic & Pa¬ 
cific Tea Co., 184 S.E. 145, 147, 179 
S.C. 474. 

S.D.—Corpus Juris cited in Springer 
V. Swift, 239 N.W, 171, 177, 59 S. 
D. 208, 78 A.E.R. 1171. 

Tex,—Corpus Juris q.uoted in Pride- 
more V. San Angelo Standard, Civ. 
App., 146 S.W.2d 1048, 1053, er¬ 
ror dismissed, judgment correct, 

Wis.—Singler v. Journal Co., 260 
N.W. 431, 218 Wis. 263—York v. 
Cole, 208 N.W. 944, 190 Wis. 179. 

37 C.J. p 101 note 33. 

87. U.S.—^Maas v. National Casualty 
Co., C.CA.Md., 97 P.2d 247. 

Cal.—^Peabody v. Barham, 126 P.2d 
668. 52 Cal.App.2d 581. 

Colo.^Knapp v. Post Printing & 
Publishing Co., 144 P.2d 981, 111 
Colo. 492, 

Kan.—Little v. Allen, 87 P.2d 510. 
149 Kan. 414—Brinkley v. Fishbein, 
S P..2d 318, 134 Kan, 833—^Jerald 
v. Houston, 261 P. 851, 124 Kan. 
657. 

Miss—^Morehead v. U. S. Fidelity & 
Guaranty Co., 192 So. 300, 187 

Miss. 55. 

N.D.—Ellsworth v. Martindale-Hub- 
bell Law Directory, 289 N.W. 101, 
69 N.D. 610. 

Or.—Kilgore v. Koen, 288 P. 192. 133 
Or. 1—Peck v. Coos Bay Times 
Pub. Co., 259 P. 307, 122 Or. 408. 

Tex.—West Texas Utilities Co. v. 
Wills, Civ.App., 164 S.W.2d 405. 

Wash.—Graham v. Star Pub. Co., 233 
P. 625, 133 Wash, 387. 


Imputation of crime 

Where crime is imputed by lan¬ 
guage complained of, the court must 
determine whether the crime is of 
such character as to make the al¬ 
leged defamation actionable per se.— 
Williams v. Kroger Grocery & Bak¬ 
ing Co.. 10 A.2d 8, 337 Pa. 17. 
Cliaracter as comment or statements 
of facts 

Whether writings complained of 
were merely comment, and therefore 
not libelous, or whether they were 
statements of facts and attacks on 
plaintiffs, and were libelous per se, is 
question of law, to be decided by 
court.—Sherman v. International 
Publications. 212 N.Y.S. 478, 214 App. 
Div. 437. 

88. U.S-—Wright v. Farm Journal, 
C.C.A.N.Y., 158 F-2d 976. 

Ariz.—Central Arizona Light & Pow¬ 
er Co. V. Akers, 46 P.2d 126, 45 
Ariz. 526. 

Ill.—La Grange Press v. Citizen Pub¬ 
lishing Co., 252 Ill.App. 482. 

Iowa.—Shaw Cleaners & Dyers v. 
Des Moines Dress Club, 245 N.W. 
231, 215 Iowa 1130, 86 A.L.R. 839. 
Tex-—^Houston Printing Co. v- Hunt¬ 
er, 105 S.W.2d 312, error dismissed, 
affirmed 106 S.W.2d 1043, 129 Tex. 
652—Deen v. Snyder, Civ.App., 57 
S,W.2d 338—El Paso Times Co. 
V, Eicke, Civ.App., 292 S.W. 594. 
Wash,—^Ryan v. Hearst Publications, 
100 P.2d 24, 3 Wash..2d 128. 

89. U.S.—Wright v. Farm Journal, 
C.C-AN.Y., 158 F.2d 976. 

Okl.—^Kelly v. Roetzel, 165 P. 1160, 
64 Okl. 36. 

S.C.— Corpus Juris quoted in Mer¬ 
ritt V. Great Atlantic & Pacific Tea 
Co., 184 S.E. 145, 14‘7, 179 S.C. 474. 
Tex.—Southern Pub. Co. v. Foster, 
Com.App., 63 S W.2d 1014— Cor¬ 
pus Juris quoted in Pridemore v. 
San Angelo Standard, Civ.App., 146 
S.W.2d 1048, 1053, error dismissed, 
judgment correct, 
lieaving other issues for jury 

Where the words written or spo¬ 
ken are libelous or slanderous per 
se, it is the duty of the judge so 
to declare and leave the other issues 
in the case to the jury.—Leevy v. 
North Carolina Mut. Life Ins. Co., 
191 S.E. 811, 184 S.C. Ill—McClain 
V. Reliance Life Ins. Co. of Pitts¬ 
burgh, Pa., 148 S,E. 478, 150 S.C. 
459. 

90. Ky.—^Ray v. Shemwell, 217 S.W. 
351. 186 Ky. 442. 

N.Y.—Szalay v. New York American, 
4 N.Y.S.2d 620, 254 App.Div. 249. 
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S.C.—Corpus Juris quoted in Merritt 
V. Great Atlantic & Pacific Tea Co 
184 S.E. 145, 147, 179 S.C. 474. 

Tex.—Corpus Juris quoted in Pride- 
more V. San Angelo Standard, Civ 
App., 146 S.W.2d 1048, 1053, error 
dismissed, judgment correct. 

Vt.—Lancour v. Herald & Globe 
Ass’n, 17 A.2d 253, 111 Yt. 371. 
132 A.L.R. 486. 

TTse of language in colloquial sense 

Where defendant made no claim 
that his statement that plaintiff stole 
property was said in colloquial sense, 
but claimed it to be true, it was er¬ 
ror to submit issue to jury whether 
defendant meant to charge plaintiff 
with larceny.—Pawley v. Stone, 2S4 
S.W. 1012, 215 Ky. 121. 

91. U.S.—Sweeney v. United Featur:- 
Syndicate, C.C.A.N.Y-, 129 P.2d 904 
—^Hubbard v. Associated Press. 
C.C.A.S.C., 123 P.2d 864r—Swift ^ 
Co. V. Gray, C.C.A,Cal., 101 P.2d 
976—Walgreen Co. v. Cochran, C.C 
A Mo . 61 F.2d 357—Phillips v. Un¬ 
ion Indemnity Co., C.C.A.S.C., £S 
P.2d 701—Seested v. Post Printing 
& Publishing Co., D.C.Colo., 15 P 
2d 595—Dupont Engineering Co. v 
Nashville, Banner Pub. Co., D C 
Tenn., 13 F2d 186—American Pi¬ 
ano Co. V. Cunningham Piano Co. 

C. C.A.Pa.., 2 F.2d 463—Browder v 
Cook, D.C.Idaho, 59 P.Supp. 675— 
KVOS, Inc., V. Associated Press 

D. C.Wash., 13 P.Supp. 910—Secur¬ 
ity Ben. Ass'n v. Daily News Pult 
Co., C.C.A.Neb., 299 P. 445. 

Ariz.—Central Arizona Light & Pow¬ 
er Co. V. Akers, 46 P.2d 126, 45 
Ariz. 626. 

Cal.—Maher v, Devlin. 263 P. 812, 2n^i 
Cal. 270—Peabody v. Barham, 12t’t 
P.2d 668, 52 Cal.App.2d 581—Gal 
lagher v. Chavalas, 119 P.2d 40S 
48 Cal.App.2d 52—Yedovi v. Was¬ 
son & Taylor, 285 P. 418, 140 Cal 
App. 80. 

Colo.—^Knapp v. Post Printing & 
Publishing Co., 144 P.2d 981. HI 
Colo. 492—Morley v. Post Printing 
& Publishing Co., 268 P- 640, 84 
Colo. 41. 

Conn.—Yentresca v. Kissner, 136 A. 
90, 105 Conn. 533. 

Del.—Gordon v. News-Journal Co, 
176 A, 667, 6 W.W.Harr. 396. 

D.C.—^Meyerson v. Hurlbut, 98 F.2d 
232, 68 App.D.C. 360, 118 A.L.R 
313, certiorari denied Hurlbut v 
Meyerson, 59 S.Ct. 69, 305 U.S. 
610, 83 LuEd. 388—Sullivan v. Mey¬ 
er, 91 P.2d 301, 67 App.D.C. 2,28— 
Washington Times Co. v. Murray, 
299 P. 903. 55 App.D.C. 32. 
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say that the language is not reasonably capable of f any defamatory meaning, and cannot reasonaHy he 


Go_Horton v. Georgian Co. 16o 
S.E. 443, 175 Ga. 261, conformed to 
165 *S.B. 450, 45 Ga.App. 525—Aiken 

V Constitution Pub. Co., 33 S.E 2d 
555. 72 GaApp. 250— Western Un¬ 
ion Telegraph Co. v. Vickers, 30 
SE.2d 440, 71 Ga,App. 204—Kaplan 

V Edmondson, 22 S E.2d 343, 68 
Ga.App. 151—Jones v. Poole, 8 S. 

B 2d 532, 62 Ga.App. 309—Wood v 
Constitution Pub, Co., 194 S.E. 760, 
57 Ga.App. 123, affirmed Constitu¬ 
tion Pub. Co. V. Wood, 200 S.E. 131, 
1S7 Ga 377. 

Mass.— Morgan v. Republican Pub 
Co., 144 N.E. 221, 249 Mass. 388. 
Minn.—Morey v. Barnes, 2 N.W.2d 
829, 212 Minn. 153. 

Mont.—Manley v. Harer, 235 P- 757, 
73 Mont. 253. 

Katapodis v. Brookljm Specta- 
‘tor, 38 N.B.2d 112, 287 N.Y. 17, 137 
A.LR 910—^Neaton v. Lewis Ap¬ 
parel Stores. 48 N.Y.S 2d 492, 267 
App.Biv. 728, appeal granted 50 N. 
Y.S.2d 463, .268 App.Div. 834— 

Klerain v. Smith, 293 N.Y.S- 981, 
250 App.Biv. 269—^King Kullen 
Grocery Co. v. Astor, 291 N.Y.S. 
488, 249 App.Biv. 655—Zbyszko v. 
Xew York American, 239 N.Y S. 
411 228 App.Biv. 277—Salomon v. 
Mahoney, 64 N.Y S.2d 300, 187 

Misc. 24, reversed on other grounds 
66 N.Y.S.2d 598, 271 App.Biv. 478 
—Hryhorijiv (Grigorieff) v. Win- 
chell, 45 N.Y.S 2d 31, ISO Misc. 574 
—Levy V. Gelber, 25 N.Y.S.2d 14S, 
175 Misc. 746—^Durante v. Contanti, 
224 N.Y.S. 520, 130 Misc. 632— 
Kirkland v. Niles, 66 N,Y.S.2d 114 
—Propp V. Oboler, 62 N.Y.S.2d 353 
—Van Arsdale v. Time, Inc,, 35 N. 
Y.S.2d 951, affirmed 39 N.Y.S.2d 
413, 265 App.Biv. 919—Hall v. 

Binghamton Press Co., 29 N.Y.S.2d 
760, reversed on other grounds S3 
N.Y.S 2d 840, 263 App.Biv. 403, af¬ 
firmed 70 N.E.2d 537, 296 N.Y. 714 
—Jacobs V. Herlands, 17 N.Y.S.2d 
711, affirmed 29 N.Y.S.2d 770. 259 


App.Biv. 823. 

N.C.—Flake v. Greensboro News Co., 
195 S.E. 55, 212 N.C. 780—^V'right 
V. Commercial Credit Co., 192 S.E. 
844, 212 N.C. 87—Oates v. Wacho¬ 
via Bank & Trust Co., 169 S.E. 869, 
205 N.C. 14—Castelloe v. Phelps, 
152 S.E. 163, 198 N.C. 454. 

N.B.—^Rickbeil v. Grafton Beacon- 
ess Hospital, 23 N.W.2d 247, 74 N. 
D. 525 —Ellsworth v. Martindale- 
Hubbell Law Birectory, 289 N.W. 


101, 69 N.B. 610. 

Pa.—Stompler v. Richman, 189 A. 
730, 125 Pa.Super. 385. 

S.C.—Corpus Juris quoted in Reyn¬ 
olds v. Southern Grocery Stores, 
6 S,E.2d 470, 471, 192 S.C. 293— 
Tucker v. Pure Oil Co. of Caroli- 
nas, 3 S.K2d 547. 191 S.C. 60— 
Leevy v. North Carolina Mut. Life 


Ins. Co.. 191 S.B. 811, 184 S.C HI 
—Corpus Juris quoted in Merritt 

V. Great Atlantic & Pacific Tea Co, 
184 S.E. 145, 147, 179 S.C. 474— 
Jackson v. Record Pub. Co., 178 S. 

E. 833, 175 S.C. 211—Turner v. 
Montgomery Ward & Co., 163 S.E. 
796, 165 S.C. 253—^Norman v. Ste¬ 
venson Theatres, 156 S.E 357. 159 

5. C. 191—Campbell v. Life & Casu¬ 
alty Ins. Co. of Tennessee, 152 S. 

E. 18. 155 S.C. 63—^ilcClain v Re¬ 
liance Life Ins. Co. of Pittsburgh. 
Pa., 148 SE. 478, 150 S.C. 459— 
Buncan v. Record Pub. Co., 143 S. 

E. 31, 145 S.C. 196. 

S.B.—Corpus Juris cited in Springer 
V. Swift. 239 N.W. 171, 177, 59 S.B. 
20S. 78 A.L.R. 1171 

Tenn.—Wilson v. Gadd, 13 Tenn.App. 

6 . 

Tex.—Southern Pub. Co. v. Foster, 
Com.App, 63 S.W.2d 1014—Moore 
V. Leverett, Com.App., 52 S.W.2d 
252—Corpus Juris cited in Warren 

V. Hill. Civ.App., 77 S.W.2d 322, 
324—Skillem v. Brookshire, Civ. 
App., 58 SW.2d 544—^Express Pub. 
Co. V. Isensee. Civ.App., 286 S.W. 
926—Koehler v. Sircovich, CivA-PP., 
269 SW. 812. 

Vt.—Klinsley v. Herald & Globe 
Ass’n, 34 A.2d 99. 113 Vt. 275, 14S 
A.L.R. 1164, followed in 34 A.2d 
105, 113 Vt. 283—^Lancour v. Her¬ 
ald & Globe Ass’n, 17 A-2d 253, 
111 Vt. 371, 132 A.L.R. 486. 

Ya.—Powell v. Young, 144 S.E. 624, 
151 Va. 985, reheard 145 S.E. 731, 
151 Va. 985. 

Wis—Singler v. Journal Co., 260 N. 

W. 431, 218 Wis. 26S—York v. Cole, 
208 N.W. 944, 190 Wis. 179. 

37 C.J. P 102 note 36. 

Reflection on character or reputation 
Effect of publication as reflection 
on plaintiff’s character or reputation, 
where dependent on innuendo, is Jury 
question deducible from surrounding 
circumstances.—^First State Bank of 
Lyford v. Parker, Tex.Civ.App., 28 S. 

W. 2d 269, error dismissed. 

Effect of plea of privilege 

Defendant’s plea of qualified priv¬ 
ilege cannot defeat plaintiff’s right 
to go to jury on question in what 
sense spoken words were understood. 
—Castelloe v. Phelps, 152 S.E. 163, 
198 N.C. 454. 

Interpretation of picture 

If picture is reasonably suscepti¬ 
ble to two constructions, one inno¬ 
cent. the other defamatory, it is for 
jury, not for court, to determine 
which of two interpretations is prop¬ 
er one.—Corbett v. American News¬ 
papers, 5 A.2d .245, 1 Terry. Del., 10. 
Keeping of man as adultery or em¬ 
ployment 

Whether words charging that a 
married woman keeps some other 


man than h^r husband were spoken 
by the speaker and understood by 
the hearers as charging the crime of 
adulters" or a mere ordinary employ¬ 
ment of help is a question of fact.— 
Henicke v. Griffith, 29 Kan. 616. 

Actionable character of words held 
for jury in cases involving alleged 
charges of or pertaining to: 

(1) Agency for, or support of, for¬ 
eign government. 

XJ.S.—Seested v. Pcsr Printing & 
Publishing Co., D.C.Colo, 15 F.2d 
595. 

D.C.—Washington Times Co. v. Mur¬ 
ray, 2P9 F. 903, 55 App.D.C. 32. 

N.Y.—Balabanoff v. Hearst Consol. 
Publications, 62 N.E.2d 599, 294 
N.Y. 351—Bevany v. Quill, 64 N. 
Y.S.2d 733, 187 Misc. 698—^Mencher 
V. Chesley, 61 N.Y-S.2d 147, 186 
Misc. 877, modified on other 
grounds 63 N.Y.S.2d 108. 27a App. 
Div. 1040. 

—Toomey v. Jones, 254 P. 736. 
124 Okl. 167, 51 A.LR. 1066. 

(2) Bribery. 

Oolo.—^Morley v. Post Printing & 
Publishing Co., 268 P. 540, 84 Colo. 
41. 

S.C.—^Duncan v. Record Pub. Co., 143 
S.E. 31, 145 SC. 196. 

(3) Burglary, embezzlement, lar¬ 
ceny, robbery, or theft. 

Ark-—^Bean v. Black & White Stores, 
55 SW.2d 500, 186 Ark. 667. 

Ill.—Schramko v. Boston Store of 
Chicago, 243 III.App. 251. 

Miss.—C. I. T. Corporation v. Corre- 
ro, 6 So.2d 588, 192 Miss. 522. 

K.Y.—Boyle v. MacBougall, 218 N. 

Y.S. 285, 128 Misc. 225 
N'.C.—Gillis V. Great Atlantic & Pa¬ 
cific Tea Co., 27 S.E 2d 283, 223 N- 
C. 470, 150 AL.R. 1330—Perry v. 
B. Pender Grocery Co., 198 S.B. 643, 
214 N.C. 823—Satterfield v. Eckerds 
of Raleigh, N. C., Inc., 160 S.E. 828, 
201 N.C. 599. 

Pa,—^Long V. Great Atlantic & Pacific 
Tea Qo., Com.Pl, 29 Bel.Co. 512. 

S C —Merritt v. Great Atlantic & Pa- 
’cific Tea Co., 184 S.E. 145, 179 S.C. 
474—^Lily V. Belk’s Department 
Store, 182 S.E. SS9, 178 S.C. 278. 
Tenn.—‘Little Stores v. Isenberg, 172 
S.W.2d 13, 26 Tenn.App. 357. 

Tex.—Bednick v. Messimer, Civ.App., 
181 S.W.2d 1014. 

Va.—^Norfolk Post' Corporation v. 
Wright, 125 S.B. 656, 140 Va. 73-5, 
40 AjL.R. 579. 

37 C.J. p 102 note *36 [a] (5), (6), 

( 8 ). 

(4) Business or professional prac¬ 
tices or ability. 

XJ.S.—^Ross V. Esquire, Inc., C.CJ.A.N. 
Y., 94 F 2d 75—Liquid Veneer Cor 
poration v. Smuckler, C.C.A,Cal., fid 
F.2d 196. 

N.Y.—^Fleckenstein v. Friedman, 1^2 
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understood in any defamatory sense, that the court J tory;92 and only where the language complained 
can rule as a matter of law that it is not defama- of clearly defames a person should the court in- 


XE. 537, 266 N.Y. 19—^Hoeppner v. 
Dunkirk Printing Co., 172 N.E. 139, 
264 NY. 95, 72 A.L.R. 913. 

X C —Broadway v. Cope, 179 S.E 
452, 208 NC. 85. 

Tex.—Bell Pub Co- v. Garrett Engi¬ 
neering Co., 170 SW.2d 197, 141 
Tex. 51 

(5) Cartoon and its legends.— 
Westropp V. E. Scripps Co., 59 X. 
E.2d 205, 76 Ohio App 463. 

<6) Corruption in office or violation 
of official duties. 

Xj.s.—Sweeney v. United Feature 
Syndicate, C.C.A.X.Y., 129 F,2d 904. 
Colo.—Morley v. Post Printing & 
Publishing Co., 268 P. 540, 84 Colo. 
41. 

lovra.—Salinger v. Des Moines Capi¬ 
tal, 217 X.W. 555. 206 Iowa 592. 
Mass.—Fahy v. Melrose Free Press, 
10 XE.2d 187, 298 Mass. 267. 

Mo.—Kleinschmidt v. Johnson, 183 S. 
’W.2d 82. 

37 C.J. p 102 note 36 [a] (9). 

(7) Employee’s or agent’s dishon¬ 
esty or discharge. 

TJ S.—Montgomery Ward & Co. v. 

Watson, CC.A.W.Va., 55 P.2d 184. 
Ala.—'W. T, Grant Co. v. Smith, 125 
So. 39-3, 220 Ala, 377. 

Miss—Montgomery Ward & Co. v. 
Skinner, 25 So 2d 572—Kroger Gro¬ 
cery & Baking Co. v. Harpole, 166 
So. 335, 175 Miss. 227. 

Mo.—^Mock V. American Ry. Express 
Co., App„ 296 S.W. 855. 

S C.—Reynolds v. Southern Grocery 
Stores, 6 S.E.2d 470, 192 S.C. 293— 
Tucker v. Pure Oil Co. of Caro- 
linas, 3 S.E 2d 547, 191 S.C. 60— 
Bosdell V. Dixie Stores Co., 167 S. 
E. 834, 168 S.C. 520. 

Tex—^West Texas Utilities Co. v. 
Wills, CivApp., 164 S.W.2d 405— 
Great Atlantic & Pacific Tea Co. v. 
Harris, Civ.App., 75 S.W.2d 974, 
error dismissed. 

Va.—Montgomery Ward & Co. v. 
Nance, 182 S E. 264, 165 Va. 363. 
(S) Extortion.—Singler v. Journal 
Co., 260 N.W. 431, 218 Wis. 263. 

(9) False pretenses.—Turner v. 
Montgomery Ward & Co., 163 S.E. 
796, 165 S C. 253—Norman v. Steven¬ 
son Theatres, 156 S.E. 357, 159 S.C. 
191. 

<10) Homicide. 

U.S.—Hubbard v. Associated Press, 
C.C.A.SC., 123 F.2d 864. 

NY—^Holbert v. Time, Inc., 6 N.Y. 

S,2d 917, 255 App.Div. 749. 

Tex.—Caller Times Pub. Co. v. 
Chandler, Civ.App., 122 S.W.2d 249, 
affirmed 130 S W.2d *853. 134 Tex. 1. 
■^yis.—York V. Cole, 208 N.W, 944, 
190 Wis. 179. 

(11) Immorality or want of chasti¬ 
ty. 

Mass.—^Karj-avainean v. MacFadden 


Publications, 2^ N.E 2d 538, 305 
Mass. 573. 

Mich.—Bowerman v. Detroit Free 
Press. 272 N.W. 876, 279 Mich. 
4S0. 

Minn.—Morey v. Barnes, 2 N.W. 2d 
829, 212 Minn 153. 

Mo.—Kirk v. Eb^nhoch, 191 S.W. 2d 
64*3, '354 Mo. 762. 

N.J.—Bnghtman v. Davies. 127 A. 

327, 3 N.J.Misc. 113. 

N.Y.—^Rovira v. Boget, 148 N.E. 534, 
240 N.Y 314—^Phelan v. Rheinstem, 
233 N.Y.S. 297, 133 Misc. 85*3. 
N.C.—Bryant v. Reedy, 200 S.E. 896, 
214 N.C. 748. 

Pa—Stompler v. Richman, 189 A. 

730, 125 Pa.Super. 385. 

S.O.—Culler v. Great Atlantic & Pa¬ 
cific Tea Co.. 191 S.E. 67, 183 S.C. 
352. 

37 C.J. p 102 note 36 [a] (12). 

(12) Imputation of crime general¬ 
ly. 

Ga—^Horton v. Georgian Co., 165 S.E. 
443, 175 Ga. 261, conformed to 165 
S.E. 450. 45 Ga.App. 625—Crowe v. 
Constitution Pub. Co., 11 S.B.2d 
513, 63 Ga,App. 497. 

R. I.—Ross V. Providence Journal Co., 
154 A. 562, 51 R.I. 318. 

S C.—Leevy v. North Carolina Mut. 
Life Ins. Co., 191 S.E. 811, 184 S.C. 
111 . 

(13) Inability, unwillingness, or 
failure to pay debt. 

N.Y.—Briarcliff Lodge Hotel v. Citi¬ 
zen-Sentinel Publishers, 183 NE. 
193, 260 N.Y. 106, reargument de¬ 
nied 185 N.E. 728, 261 N.Y. 537— 
Neaton v. Lewis Apparel Stores, 48 
N.Y.S.2d 492, 267 App.Div. 728, ap¬ 
peal granted 50 N.Y.S 2d 463, 26’8 
App.Div. ■834. 

N.C.—Oates v. Wachovia Bank & 
Trust Qo., 16*9 S.E. 869, 205 N.C. 
14. 

Pa.—^Diamond v. Krasnow, 7 A2d 65, 
136 Pa. Super. 6*8. 

S. C.—Turner v. Montgomery Ward & 
Co., 163 S.E. 796, 165 S.C. 253— 
Williamson v. Askin & Marine Co., 
1'36 S.E. 21, 138 S.C 47. 

Tex.—Employees' Loan Soc. v. Reyn¬ 
olds, Civ.App., 57 S.W. 2d 860, error 
dismissed. 

(14) Insanity.—Wemple v. Delano, 
65 N.YS.2d 322, 187 Misc. 710. 

(15) Misuse of charitable or trust 
funds. 

Ark.—^Watts v. Commercial Printing 
Co., 7 S.W.2d 24, 177 Ark. 525. 

Ga.—Horton v. Georgian Co., 165 SE. 
443, 175 Ga. 261, conformed to 165 
S.E. 450, 45 Ga.App. 525. 

(16) Perjury.—^Boyer v. Pitt Pub. 
Co., 188 A. 203, 324 Pa. 154—36 C.J. p 
102 note 36 [a] (10). 

(17) Racketeering or gangsterism. 
N.Y.—^Fmkle v. Westchester Newspa- 
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pers, 256 N.Y.S. 908, 236 App.Div. 
817, motion denied 257 N.Y.S. 926, 
235 App.Div. *857, motion denied 
258 N.Y.S. 10*36, 236 App.Div. 755— 
Van Arsdale v. Time, Inc., *35 N.Y. 
S.2d 951, affirmed 39 N.Y.S.2d 413, 
265 App.Div. 919. 

Wis.—Singler v. Journal Co., 260 N. 
W. 431, 218 Wis. 263. 

(18) Strikes.—Stovall v. Burns & 
Roe, ‘C.C.A.Va., 145 F.2d 230. 

(19) Trickery, fraud, deception, or 
cheating. 

U.S.—^E. I. Du Pont de Nemours & 
Co. V. Nashville Banner Pub. Co., 
C.C.A.Tenn., 12 P,2d 231. 

Mo.—Starnes v. St Joseph Ry., 
Light, Heat & Power Co., 52 S.W. 
2d 852. 331 Mo. 44. 

N.Y.—Shubert v. Variety, Inc., 219 N. 
Y.S. 23*3, 128 Misc. 428, affirmed 

224 N.Y.S. 913, 221 App.Div. 856. 
Pa.—Liacopoulos v. Coumoulis, 14S 

A. 474, 298 Pa. 329. 

(20) Other alleged defamations. 
U.S.—^Eteenpain Co-op. Soc. v. Lill- 

back, C.C.A.Mass., IS F.2d 912. 

Ga.—Crowe v. Constitution Pub. Co, 
11 S.E.2d 513. 63 GaApp. 497— 
Stein V. Lazarus, 128 S.E. 696, 33 
GaApp. 791. 

Mass.—Goss v. Needham Co-op. 

Bank, 44 N.E.2d 690, 312 Mass. 309. 
Miss.—Interstate Co. v. Garnett, 122 
So. 373, 154 Miss. 325, suggestion 
of error overruled 128 So. 756, 154 
Miss. 325, 63 AL.R. 1402. 

N.Y.—Goodsell v. Mail & Esp. Co., 

225 N.Y.S. 828, 222 App.Div. 772— 
Cassidy v. Gannett Qo., 18 N.Y.S. 
2d 729, 173 Misc. 634. 

—Campbell v. Life & Casualty 
Ins. Co. of Tennessee, 152 S.E. 18, 
155 S.C. 63. 

37 C.J. p 102 note 36 [a]—3$ CJ. P 
1171 note 43 [a]. 

92. D.C.—^Meyerson v. Hurlbut 9S 
P.2d 232, 68 App.D.C. 360, 118 AJL, 
R. 313, certiorari denied Hurlbut 
V. Meyerson, 59 S.Ct. 69, 30'5 U S. 
610, 83 L.Ed. 388. 

Mass.—Epstein v. Dun & Bradstreet, 
29 N.E.2d 123, 306 Mass. 595—In¬ 
galls V. Hastings & .Sons Pub. Co., 
22 N.E.2d 657, 304 Mass. 31—^Faby 
V. Melrose Free Press, 10 N.E.2d 
187, 298 Mass. 267—^King v. North¬ 
eastern Pub. Co., 2 N.E 2d 486, 294 
Mass. 369—^Riceman v. Union In¬ 
demnity Co., 179 N.E. 629, 278 
Mass. 149—^Morgan v. Republican 
Pub. Co., 144 N.E. 221, 249 Mass. 
'388—Robinson v. Coulter, 102 N.E. 
938, 215 Mass. 566. 

N.Y.—^Neaton v. Lewis Apparel 
Stores, 48 N.Y.S.2d 492, 267 App. 
Div. 728, appeal granted 50 N.Y.S. 
2d 463, 268 App Div. 834—^Kirkland 
V. Niles, 66 N.Y.S.2d 114. 
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struct the jury that it is defamatory as a matter 
of law.^2 As the rule is sometimes expressed, it 
is for the court to determine whether or not the 
language on its face is capable of a double mean¬ 
ing, or the meaning contended for by plaintiff and 


ascribed to it by the innuendo and if the lan¬ 
guage is capable of such meaning it is then for the 
jury to say whether the language as used or under¬ 
stood actually had the meaning so ascribed to it^^ 
If the language is not actionable per se, and is not 


OapalJility of damaffiaiff effect 
If an allegedly libelous article read 
not critically and with a purpose, if 
possible, to dull its cutting edge, but 
as the average normal and reasonable 
person of ordinajry intelligence, in 
the community of the publication, 
would read it is capable of exerting 
a damaging effect on an individual, 
or corporation, in his trade, busi¬ 
ness, occupation or profession, the 
article cannot, as a matter of law, be 
held not libelous.—^Albert Miller & 
Co. V. Corte, C.C.A.Ala., 107 F.2d 432, 
certiorari denied Corte v. Albert Mil¬ 
ler & Co., 60 S.Ct. '890, 309 U.S. 6S8, 
S4 L..Ed, 1031. 

Express chaise tumecessary 
Fact that article does not express¬ 
ly charge bribery or that it purports 
to publish rumor does not as matter 
of law save it from being libelous, 
since an insinuation may be as in¬ 
jurious as a positive charge.—^Morley 
V. Post Printing & Publishing Co., 
268 P. 640, 84 Colo. 41. 

93. Minn.—^Morey v. Barnes, 2 N.W. 
2d 829, 212 Minn. 153. 

Pailnre to pay for merchandise 
Statement that plaintiff did not 
pay for merchandise obtained was 
held not as matter of law to consti¬ 
tute accusation of theft.—^Harris v. 
Thornton's Department Store, Tex. 
Civ.App., 94 S.W.2d 849. 

94. U.S.—Albert Miller & Co. v. 
Corte, C.C.A.Ala., 107 F.2d 432, cer¬ 
tiorari denied Corte v. Albert Mil¬ 
ler & Co., 60 S.Ct. 890, 309 U.S. 
688, 84 L..Bd. 1031—Swift & Co. v. 
Gray, C.C.A.Cal., 101 F.2d 976. 

Cal.—^Maher v. Devlin, 263 P. 812, 
203 Cal. 370—Jackson v. Under¬ 
writers’ Report, 69 P.2d 878, 21 
Cal.App.2d 591—^Pollard v. Forest 
Lawn Memorial Park Ass’n, 59 P,2d 
203, 15 Cal.App.2d 77, followed in 
Kurland v. Forest Lawn Memorial 
Park Ass'n, 59 P.2d 205, 15 Cal. 
App.2d 762—Mortensen v. Los An¬ 
geles Examiner, 296 P. 927, 112 
CaLApp. 194—^Vedovi v. Watson & 
Taylor, 285 P. 418, 140 Cal.App. SO 
—Ousdal V. Sansum, 260 P. 322, '86 
Cal.App. 119. 

Del.—Gordon v. News-Journal Co., 
176 A. 657, 6 W.W.Harr. 396. 

D C.—Lane v. Washington Daily 
News, 85 F.2d 822. 66 App.D.C. 
245. 

Hawaii.—^Baldwin v. Hilo Tribune- 
Herald, 32 Hawaii 87. 

Ill.—^Latimer v. Chicago Daily News, 
71 NE.2d 553, *330 Hl.App. 295— 
La Grange Press v. Citizen Pub¬ 
lishing Co., 252 IlLApp. 482. 


Iowa.—Kluender v. Semann, 212 N. 

W. 326, 203 Iowa 68. 

Kan.—Brinkley v. Fishbein, 8 P.2d 
318, 134 Kan. 833. 

Minn.—Marudas v. Odegard, 10 N.W. 

2d 233, 215 Minn. ’357. 

Miss.—Interstate Co. v. Garnett, 122 
So. 373, 154 Miss. 325, suggestion 
of error overruled 122 So. 756, 154 
Miss. 325. 63 A.L R. 1402. 

Mont.—GrifiBn v. Opinion Pub. Co., 
138 P.2d 580, 114 Mont. 502. 

N.T.—^Hall V. Binghamton Press Co., 
29 N.T.S.2d 760, reversed on other 
grounds 33 N.Y.S.2d 840, 263 App. 
Div. 403, affirmed TO N.E 2d 537, 
296 N.Y. 714. 

Pa.—Bausewine v. Norristown Her¬ 
ald, 41 A.2d 736, 351 Pa 6-34, cer¬ 
tiorari denied 66 S Ct. 29, 326 U.S. 
724, 90 L.Ed. 429—Sarkees v. War- 
I ner-West Corpomtion, 37 A. 2d 544, 
349 Pa ‘365—^Boyer v. Pitt Pub. 
Co., 188 A. 203, 324 Pa 154— 
Stompler v. Richman, 189 A. 730, 
125 Pa-Super. 3S5—^Long v. Great 
Atlantic & Pacific Tea Co., Com 
PI,, 29 DeLCo. 512—Cabrey v. Cam¬ 
eron, Com.Pl., 62 MontgXJo. 1. i 
S.C.—Stokes V. Great Atlantic & Pa¬ 
cific Tea Co., 23 S.E2d 823, 202 

5. C. 24. 

Tena—Wilson v. Gadd, 13 TenaApp. 

6 . 

Tex.—West Texas Utilities Co. v. 
Wills, Civ.App., 164 S.W.2d 405— 
Deen v. Snyder, Civ.App., 57 S.W. 
2d 338. 

Wis.—^Puhr V. Press Pub. Co., 2*5 N. 
W,2d 62, 249 Wis. 456—Luthey v. 
Kronschnabl, 1 N.W.2d 799, 239 
Wis. 375—^Hoan v. Journal Co., 298 
N.W. 228, 238 Wis. 311, certiorari 
denied 62 S.Ct. 187, 314 U-S. 6S3, 86 
L.Ed. 547, rehearing denied 62 S. 
Ct. 364, -314 U.S. 715, 86 L.Ed. 569 
—Judevine v. Benzies-Montanye 
Fuel & Warehouse Co., 269 N.W. 
295, 222 Wis. 512, 106 A.L.R. 1443. 
37 C J. p 103 notes *37, 38. 

libelous character of picture 

Where it is alleged that a picture 
is libelous, it is the province of the 
court to determine by inspection of 
the picture whether the interpreta¬ 
tion placed on it by plaintiff is jus¬ 
tified.—Corbett v. American Newspa¬ 
pers, 5 A.2d 245. 1 Terry, Del., 10. 

Oonsidecatioa of publicatiozL as a 
whole 

Judge was not obliged to rule that 
particular words, phrases, and claus¬ 
es were not libelous by themselves, 
when their meamng necessarily de¬ 
pended on impression created by 
reading of publication as a whole,—, 
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King V. Northeastern Pub. Co., 2 N. 
E.2d 486, 294 Mass. 369. 

MTatnral meaning of words 

In libel action, it is court's duty 
in first instance to determine wheth¬ 
er meaning ascribed by pleader to 
words set forth in complaint is nat¬ 
ural and proper one.—Woods v. Sen¬ 
tinel-News Co-, 258 N.W. 166, 216 
Wis. 627. 

What constitutes czime 

(1) Whether the words complained 
of constituted a charge of an offense 
against the laws of the state, and 
whether they constituted a charge 
of a particular offense, were held 
not proper matters to be submitted 
to the jury.—^Boyce v. Wheeler, 144 
S.W. 119, 161 Mo.App. 504. 

(2) It is error to submit to the 
jury as a question of fact what con¬ 
stitutes a charge of a particular 
crime, without defining the elements 
of the crime.—^Krup v. Corley, 69 
S.W. 609, 95 Mo-App. 640—37 C.J. p 
104 note 42. 

95. U.S.—Albert Miller & Co. v. 
Corte, C.C.A.Ala., 107 F.2d 432, cer¬ 
tiorari denied Corte v. Albert Mil¬ 
ler & Co., 60 S.Ct. 309 U.S, 

6 S8, S4 LEd. 1031. 

Del.—Gordon v. News-Journal Co., 
Del-Super., 176 A. 657, 6 W.W.Harr. 
396—MacDonough v. A. S. Beck 
Shoe Corporation, 10 A.2d 510, 1 
Terry 318. 

Ga.—Elaplan v. Edmondson, 22 S.B.2d 
343, 68 Ga.App. 151. 

Miss.—Interstate Co. v. Garnett, 122 
So. 373, 154 Miss. 325, suggestion 
of error overruled 122 So. 756, 154 
Miss. 325, 63 A.L,R. 1402. 

Mont.—Griffin v. Opinion Pub. Co., 
138 P.2d 580, 114 Mont 502. 

N.Y.—^Kirkman v. Westchester News¬ 
papers, ‘39 N.E.2d '919, 387 N.Y. 373 
—Kirkman v. Westchester News¬ 
papers, 24 N.Y.S.2d 860, 261 App. 
Div. 181, 261 App.Div. 897, affirmed 
39 N.E.2d 919, 287 N.Y. 373—Hall 
V. Binghamton Press Co., 29 N.Y. 
S.2d 760, reversed on other grrounds 
33 N.Y.S.2d '840, 263 App.Div. 403, 
affirmed 70 N.E.2d 537, 296 N.Y. 
714. 

Okl.—^Toomey v. Jones, 254 P, 736, 
124 Okl. 167, 51 A.L.R. 1066. 

Pa.—^Bausewine v. Norristown Her¬ 
ald, 41 A.2d 736, ‘351 Pa. 634. cer¬ 
tiorari denied 66 S.Ct 29, 326 U.S. 
724. 90 L.Bd. 429—Boyer v, Pitt 
Pub. Co., 188 A. 203, 324 Pa. 154— 
Liacopoulos v. Coumoulis, 148 A. 
474, 298 Pa. 329—^Long r. Great At¬ 
lantic & Pacific Tea Co., Com.PL, 
29 DeLCo. 512. 
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capable of the meaning ascribed by the innuendo or 
of being understood in a defamatory sense, there 
is no question for the jury.^® 

Where the words used bear two possible con¬ 
structions, but both constructions would make the 
matter defamatory, the question of the defamatory 
character of the words should not be submitted to 
the jury.97 Whether an alleged libelous article 
is libelous per se or only per quod is immaterial on 
a motion to nonsuit, where the evidence is sufficient 
to cany the case to the jury in either view.^s jn 
determining in what sense the language was used, 
the jury must construe the language in the light of 
all the facts and circumstances,99 and may not in¬ 
dulge in mere speculation, unaided by factsA 

Where words are published in a foreign language, 
the meaning is a question of fact for jury,^ par¬ 
ticularly where the parties disagree as to their cor¬ 
rect translation.^ 

Insulting words. Under some of the statutes de¬ 
claring actionable words which from their usual 
construction and common acceptation are construed 
as insults and tend to violence and breach of the 
peace, the jury are the judges of whether the words 
are or are not insulting and calculated to lead to 
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a breach of the peace.** It is the duty of the court 
to define what constitutes insulting words, 5 and it 
is for the jury to say whether the particular words 
come within the definition.® 

b. Jury as Judges of Law and Pacts 

Constitutional and statutory provisions making the 
Jury the judges of the law and facts in defamation ac¬ 
tions have been construed to confine the jury to a de¬ 
termination of whether or not the words are libelous. 

W’'hile in some jurisdictions, by force of the con¬ 
stitution or statute, the jury are the judges of both 
law and fact in suits for libel,7 it has been judicial¬ 
ly observed that the functions of the court and jur}^ 
are not greatly different in the trial of a defama¬ 
tion case from what they are in other cases.^ 
The jury are confined to determining the question 
whether or not the words are libelous,9 and 
in all other respects pertaining to the trial the 
power of the court is the same as in any other 
case.19 Matters respecting pleadings,admissi¬ 
bility of evidence,and damagesi® either are for 
the court to pass on, or, if for the jury, must be de¬ 
termined by them in accordance with the law as 
declared by the court. 

Although in some jurisdictions provisions of this 
nature have been held not to apply in suits for slan- 


S.D.—Corpus Juris cite4 in Purr v. 
Poulke, 250 N.W. 667, 66S, 62 S.D. 
15. 

Tenn.—^Wilson v. Gadd, 13 Tenn.App, 

6 . 

Tex.—^^est Texas Utilities Co, v. 

Wills, Civ.App., 164 S.W.2d 405. 
Wis.—Hoan v. Journal Co., 298 N.W. 
225, 238 Wis. 311, certiorari de¬ 
nied 62 S.Ct. 187, 314 U.S. 6S3, 86 
L.Ed. 547, rehearing: denied 62 S, 
Ct. •364, 314 U.S. 715, 86 L.Ed. 569 
—^Judevine v. Benzies-Montanye 
Fuel & Warehouse Co., 269 N.W. 
295, 222 Wis. 512, 106 A.L.II. 1443. 
37 C.J. p 103 note 39. 

98. U.S.—^Montg:omery Ward & Co. 
V. McGraw-Hill Pub. Co., C.C.A.IU,, 
146 F.2d 171. 

Cal.—Ousdal v. Sansum, 260 P. 322, 
86 CahApp. 119. 

D.C.—'Somerville v. Acacia Mut. Life 
Ins. Co„ 149 P.2d 836, 80 U.S.App. 
D.C. 144—Washing-ton Times Co. v. 
Murray, 299 F. 903, 55 App.D.C. 32. 
Fla.-—Hulley v. Hunt, *57 So. 607, 63 
Fla. 179. 

Ga.—^Kaplan v. Edmondson, 22 S.E.2d 
343. 68 GaApp, 151. 

Mass.—^Ingalls v. Hastings & Sons 
Pub. Co., 22 N.E.2d 657, 304 Mass. 
31. 

N.Y.—^Hays v. American Defense 
Soc.. 169 N.E. ’380, 252 N.T. 266. 
Ohio.—Bigelow v. Brumley, 37 N.E 
2d 584, 13S Ohio St. 574. 


Pa.—Sarkees v. Wamer-West Corpo¬ 
ration, 37 A.2d 544, 349 Pa. 365. 

Tex.—Southern Pub. Co. v. Poster, 
Com.App, *53 S.W.2d 1014—^Daugh¬ 
try V. Blanket State Bank, Civ. 
App., 60 -S.W.2d 272—^Deen v. Sny¬ 
der, Civ.App., 57 S.W.2d '338. 

97. Okl.—Craig v. Wright, 43 P.2d 
1017, 169 Okl. 245. 

98. N.C.—Harrell v. Goerch, 184 S.E. 
489, 209 N.C. 741. 

99. Pa.—Bausewine v. Norristown 
Herald, Inc., Com.Pl., 60 Montg.Co. 
2-85. 

Tex.—^Houston Printing Co. v. Hunt¬ 
er, Civ.App., 105 S.W’'.2d 312, error 
dismissed, affirmed 106 S.W.2d 
1043, 129 Tex. 652. 

1. U.S.—^Phillips V. Union Indemnity 
Co„ C.C.A.S.C., 2-8 P.2d 701. 

2 . U.S.—Ross v. Esquire, Inc., C.C. 1 
A.N.Y., 94 P.2d 75. 

Pa.—Galich v. Kostra, 1'57 A, 378, 102 
Pa-Super. 594. 

37 C-J. p 104 note 43. 

3. N.Y.—Thompson v. Matthiasen, 
135 N.Y.S. 796, 150 App.Div. 739. 

4. Miss.—Hodges v. Cunningham, 
135 So. 215, 160 Miss. 57^. 

Va.—Cook V. Patterson Drug Co., 39 

S.E.2d 30'4. 185 Va. 516~Montgom- 
ery Ward & Co. v. Nance, 182 S.E. 
264, 165 Va, 363. 

W.Va.—Oolcord v. Gazette Pub. Co., 
145 S.E. 751, 106 W.Va. 419. 

37 C.J. p 105 note 75. 
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' 5. Va.—Cook v* Patterson Drug Co., 
39 S.E 2d 304, 185 Va. 616. 

8. Va.—Cook V. Patterson Drug Co., 
supra. 

7. Mo.—^Kleinschmidt v. Bell, 183 S 
W 2d 87, 353 Mo. 516—^Hall v. Mar- 
tindale, Mo.App., 156 S.W.2d 594 

37 C.J. p 104 note 45. 

Zuterpretatiou of article 

In suit for libel based on republi- 

cation of newspaper article, it was 

the province of jury to Interpret the 

article.—^Kleinschmidt t. Bell, 189 S. 

W.2d 87, 353 Mo. 518. 

8. Mont.—Griffin v. Opinion Pub 
Co., 138 P.2d 580, 114 Mont 502. 

9. Mo.—dl^edy v. Wolf. 199 S.W. 
1002. 

10. Mo.—Cook v. Globe Printing Co., 
127 S.W. 332, 227 Mo. 471. 

37 C.J, p 105 note 67. 

11. Mo.—St. James Military Acad¬ 
emy V. Gaiser, 28 S.W. 851, 125 
Mo. 517. 46 Am.S.R. 502, 28 tL.E. 
A. 667. 

Mont.—Griffin v. Opinion Pub. Co., 
13« P.2d 680, 114 Mont. 502. 

12. Mont—Griffin v. Opinion Pub 
Co., 138 P.2d 580, 114 Mont 502. 

37 C.J. p 105 note 69. 

13. Mo.—Cook V. Globe Printing Co., 
127 S.W. 3*32. 227 Mo. 47L 

37 C.J. p 105 note 70. 
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der,^^ in others, without raising the question, they 
have been applied in such suits.^s Some of the 
provisions are applicable to criminal prosecutions 
only, and not to civil cases.^® 

Provisions of this nature are for the benefit of 
defendant.!*^ While the court may, and in a proper 
case it is its duty to, declare a given publication not 
libelous as a matter of law,s it cannot declare 
it libelous.^^ The court may direct a nonsuit,20 
or direct a verdict for defendant,2i or give a per¬ 
emptory instruction for defendant ;22 but it cannot 
direct a verdict for plaintiff.23 If the jury find 
against defendant, a motion in arrest by defendant 
may lie.2^ 

§ 224. - Person Defamed 

If there is no ambiguity in the language used, the 
question whether the plaintiff was the person defamed 
is one of law; if there is doubt the question is for the 
Jury. 


Whether plaintiff was the person intended, where 
the defamatory matter does not show on its face 
that it refers to him, is a question for the jury,25 
but if there is no ambiguity in the language used in 
connection with all the attendant circumstances it 
is a question of law.26 Where the designating or 
descriptive words in the publication are not equivo¬ 
cal, and there is no evidence from which it could 
be reasonably inferred that they were actually in¬ 
tended or understood to apply to plaintiff, the ques¬ 
tion is one of law,2"^ and the court may properly 
take the case from the jury or instruct them that 
the words did not apply to plaintifF.^S In deter¬ 
mining the sufficiency of the evidence to go to the 
jury on the question of whether plaintiff was the 
person defamed, in some jurisdictions plaintiff is 
bound to produce not merely a scintilla of evidence, 
but substantial evidence, that the article referred 
to him.22 


14. Mo.—Hickman v. Nelson, Mo. 
App., 211 S.W. 131. 

37 C.J. p 104 note 49. 

15 . S.D.—Ross V, Ward, 85 N.W. 
182, 14 S.D. 240, 86 Am.S R. 746. 

16. Ala.—Krasner v. State, 26 So. 2d 
526, 248 Ala. 12—Alabama Ride 
Co. V. Vance, 178 So. 438, 235 Ala 
263. 

3T C.J. p 104 note 46. 

Xn Missouxi 

(1) A constitutional provision that 
in all suits and prosecutions for libel 
the Jury shall determine the law 
and the facts applies only to libel 
cases, whether civil or criminal, and 
not to slander cases.—Hall v. Martin- 
dale, Mo.App., 166 S.W.2d 594. 

(2) The statute providing that in 
all prosecutions for libel or slander 
the jury shall determine the law and 
the fact is limited to criminal pros¬ 
ecutions; in civil actions for slander 
the jury determine the facts and the 
court declares the law the same as 
in any other civil action.—Hall v. 
Martindale, supra. 

17. Mo.—^Heller v. Pulitzer Pub. Co., 
54 S.W. 457. 153 Mo. 205. 

37 C.J. p 104 note 58. 

18. Mo.—Garey v. Jackson, 184 S.W, 
9T0. 

37 C.J. p 104 note 59. 

19. Mo.—Diener v Star-Chronicle 

Pub. Co., 133 S.W. 1143, 230 Mo. 
6X3. 33 L.RA.,N.S., 216. 

37 C.J. p 104 note 60. 

20. Mo.—Lee v. W. E. Puetterer 

Battery & Supplies Co., 23 S.W.2d 
45, 323 Mo. 1204. 

Mont.—Griffin v. Opinion Pub. Co., 

138 P.2d 580, 114 Mont. 502. 

37 C.J. p 104 note 61. 

21. Mo.—Lee v. W. E. Puetterer 


Battery & Supplies Co., 23 S.W.2d 
45, 323 Mo. 1204. 

Mont.—Griffin v- Opinion Pub.^ Co., 
138 P.2d 580, 114 Mont. 502. 

37 C.J. p 104 note 62. 

22 . Mo,—Diener v. Star-Chronicle 
Pub. Co, 132 S.W. 1143, 230 Mo. 
613, 33 LRJl.,N.S., 216. 

Mont.—Griffin v. Opinion Pub. Co., 
138 P.2d 580, 114 Mont. 502. 

23. Mo.—^Lee v. W. E. Puetterer 
Battery & Supplies Co., 23 S.W.2d 
45, 323 Mo. 1204. 

37 CJ. p 104 note 64. 

24. Mo.—^Heller v. Pulitzer Pub. Co., 
54 S.W. 457, 153 Mo. 203, 213. 

37 C.J. p 104 note 65. 

25. U.S.—^Memphis Commercial Ap¬ 
peal V. Johnson, CC.A.Tenn., 96 P. 
2d 672—^National Refining Co. v. 
Benzo Gas Motor Fuel Co, C.C.A 
Mo., 20 P.2d 76‘3. 55 A.L.R. 406, 
certiorari denied Benzo Gas Motors 
Fuel Go. V. National Refining Co , 
48 set, 157, 275 U.S. 570, 72 L.Ed. 
431. 

Ga.—^Horton v- Georgian Co., 165 S.E 
443, 175 Ga. 261, conformed to 165 
S.E. 450, 45 Ga.App. 525. 

Mass.—Bander v. Metropolitan Life 
Ins. Co., 47 N.B.2d 595, 313 Mass. 
337. 

Mo.—Coats V. News Corp., 197 S.W. 
2d 958. 

N.Y.—Jackson v. Consumer Publica¬ 
tions, 11 N.Y.S.2d 462, 256 App.Div. 
708—Morrison v. News Syndicate 
Co., 287 N.Y.S. 451, 247 App.Div. 
397—Kehoe v. New York Tribune, 
247 N.Y.S. 695, 139 Misc. 420, af¬ 
firmed 255 N.Y.S- 839, 235 App.Div 
612 — 'Propp V. Oboler, N.Y.Sup., 6. 
N.Y.S.2d 353. 

N.C. — ^Roth V. Greensboro News Co 
6 S,E.2d S82, 217 N.C. 13. 

S C.—Mann v. Life & Casualty Ins 
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Co. of Tennessee, 129 S.E. 79, 132 
S.C. 193. 

Tex.—^Macfadden*s Publications v. 
Turner, Civ.App., 95 S.W.2d 1027— 
Warren v. Hill, Civ.App., 77 S.W.2d 
322. 

Va.—^Powell V. Young, 144 S.E. 624, 
151 Va. 985, reversed on other 
grounds 145 S.E. 731, 151 Va. 985. 
37 C.J. p 105 note 77. 

Error as to person defamed see su¬ 
pra § 11. 

Negligence in. indicating correct res- 
idence 

It is a question for the jury to de¬ 
termine whether or not a newspaper 
publisher was negligent in failing to 
indicate clearly the correct residence 
of the person referred to in an arti¬ 
cle, so as to distinguish such person 
from plaintiff, who had the same 
name.—^Memphis Commercial Appeal 
V. Johnson, C.C.A-Tenn., 96 P.2d 672. 

26. Mass.—^Ellis v. Brockton Pub. 
Co., 84 NE. 1018, 198 Mass. 538, 
126 Am.S.R. 454, 15 Ann.Cas. 83. 

In the absence of any innuendo, 

coUoqiTiiuiu, or special averments of 
fact in the declaration connecting 
the defamatory language with plain¬ 
tiff, it is for the court to say wheth¬ 
er it was published of and concern¬ 
ing plaintiff.—^Hubhard v. Allyn, 86 
N-B. 356, 200 Mass. 166—^Barrows v. 
Bell, 7 Gray (Mass.) 301, 66 Am.D. 
479. 

27. U.S.—^Parbenfabriken of Elber- 
feld Co. V. Beringer, N.J., 158 P. 
802, 86 C.C.A, 62. 

28. U.S.—Farbenfabriken of Blber- 
feld Co. V. Beringer, supra, 

Tex.—Carter Publications v. Flem¬ 
ing, 106 S.W.2d 672, 128 Tex. 667. 

29. D.C,—Service Parking Corpora¬ 
tion V. Washington Times Co., 92 
P.2d 502, 67 App-D.C. '351. 
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Several persons. Where the class of persons re¬ 
ferred to in a defamatory statement is so small that 
immediate identification of each member thereof 
reasonably follows from the statement, the ap¬ 
plicability of the statement to plaintiff is for the 
jury to determine.so The fact that the defamatory 
words were uttered concerning several persons in 
the alternative does not deprive plaintiff, who was 
one of such persons, of his right to have the ques¬ 
tion submitted to the jury.^i 

§ 225. - Malice 

Ordinarily the question of malice, or of the reckless¬ 
ness or wantonness of the publication, is for the jury; 
but on uncontroverted evidence the question may be one 
for the court. 

When the question of malice is in issue, its ex¬ 
istence or nonexistence ordinarily is a question for 
the determination of the jury.32 So also the ques¬ 
tion of the recklessness or wantonness of the pub¬ 
lication is a matter for the determination of the 


jury.^^ While malice may be inferred from an 
unprivileged utterance of a false charge defama¬ 
tory per se, as discussed supra § 76, such infer¬ 
ence must be drawn by the jury from the facts 
proved it is not a presumption of law which the 
court itself can indulge.^® 

When the evidence is uncontroverted, it becomes 
the duty of the court to determine whether or not 
there is any evidence adduced which tends to prove 
malice.A mere scintilla of evidence is insuffi¬ 
cient to carry the question to the jury,37 although 
it has been held that, where the communication is 
privileged, slight evidence of malice entitles plain¬ 
tiff to have his case go to the jury.38 

§ 226. -Publication 

Ordinarily the question of publication or republica- 
tion, and the defedant^s responsibility therefor, are for 
the jury. 

It is usually a question of fact to be determined 
by the jury whether there was any publication^^ 


30. U S.—W"atts-Wa.giier Co, v. Gen¬ 
eral Motors Corp., D.C.N.T., 64 P. 
Supp. 506. 

Sales clerks 

In slander suit by clerk against 
store and assistant manager, where 
there was evidence that assistant 
manager in presence of customers 
and in a loud voice accused three 
clerks including plaintiff of hiding 
money with ill intentions and stat¬ 
ed that they were fired without rec¬ 
ommendation, whether sales clerk 
was individually slandered was for 
the jury.—Montgomery Ward & Co. 
V. Skinner, Miss., 25 So.2d 572. 
Applicability to indeterxuixiate class 
or specified persons 
Whether article applied to an in¬ 
determinate class or to the persons 
whose names and addresses were 
published therein was for the jury.— 
Sweet v. Ken, Inc., 7 N.Y.S.2d 737, 
169 Misc. 407, affirmed 12 N.Y.S.2d 
240, 256 App.Div. 1063. 

31. Miss.—Montgomery Ward & Co. 
V. Skinner, 25 So.2d 572. 

32. U.S.—^Liquid Veneer Corporation 
V. Smuckler, C.C.A.Cal., 90 P.2d 196 
—Eteenpain Co-op. Soc. v. Lill- 
back, aC.A.Mass., 18 P.2d 912— 
Browder v. Cook, D C Idaho, 5 9 P. 
Supp. 225. 

Ark.-r— Sinclair Refining Co. v. Puller, 
79 S.W.2d 736, 190 Ark. 426. 

D.C.—^National Disabled Soldiers’ 

League v. Haan, 4 F.2d 436, 55 App. 
D.C. 243. 

Miss.—Louisiana Oil Corporation v. 

Renno, 157 So. 705, 98 Al,'L.R. 1296. 
Mo.—Maescher v. Rosevear, App., 285 
S.W. 102. 

N.J.—^Hartley v. Newark Morning 


Ledger Co., 46 A.2d 777, 134 N.J. 
Law 217. ^ 

N.Y.—Lubliner v. Reinlib, 62 N.Y.S 
2d 212. 

N.C.—^Parker v. Edwards, 21 SE.2d 
876, 222 N.C. 75. 

N.D.—McCurdy v. Hughes, 248 N.W. 
512, 63 N.D. 4'35. 

Ohio,—Patterson v. Kincade, 184 N. 

E. 705, 44 Ohio App. 154. 

Pa.—Russell v. Pennsylvania Mut. 
Life Ins. Co., 179 A. 798, 118 Pa- 
Super. 351. 

Tex.—Independent Life Ins. Co. v. 
Hogue, Civ.App., 70 S.W.2d 629, er¬ 
ror dismissed—^Caruth v. Dallas 
Gas Co, Civ.App, 282 S.W. 334. 
Va.—^Peoples Life Ins. Co. of Wash¬ 
ington, D, C., V. Talley, 186 S.E. 
42, 166 Va. 464—Snyder v. Father¬ 
ly, 163 S.E, 358, 158 Va. 335. 

W.Va.—Swearingen v. Parksburg 
Sentinel Co., 26 S.E.2d 209, 125 W. 
Va. 731. 

Wis.—Lehner v. Kelley. 254 N.W. 
634, 215 Wis. 265—^Lehner v. Ber¬ 
lin Pub. Co., 246 N.W. -579, 211 
Wis. 119, 86 A.L.R. 1284. 

•37 CJ. p 105 note 82, p 106 note 87 
[a]. 

Malice in rebuttal of defense of priv¬ 
ilege as question for jury see infra 
§ 228. 

Absence of effort to prove truth 
Where party denies uttering the 
defamatory words, proof that he 
uttered such words, when taken in 
connection with fact that no effort 
was made to prove truth of utter¬ 
ance, is sufficient evidence of malice 
to go to jury.—Great Atlantic & Pa¬ 
cific Tea Co. v. Majure, 167 So. 637, 
176 Miss. 3-56. 

33. U.S.—Astruc v. Star Co., N.Y., 

204 P. 776, 123 C.C.A 588. 
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34. Cal.—^Wright v. Baldwin, 190 P. 
377, 47 Cal.App. 147. 

35. Cal.—^Wright v. Baldwin, supra.. 

36. Okl.—Missouri, K. & T. R. Co. 
V. Watkins, 188 P. 99, 77 Okl. 270. 

37 C.J. p 106 note 87. 

37. N.Y.—Hemmens v. Nelson, 34 N. 
E. 342, 138 N.Y. 517, 20 L.R.A 440. 

38. Ill.—Wright V. Wright, 30 IlL 
App. 349. 

N.Y.—^Fowles V. Bowen, 30 N.Y. 20. 
Tex.—Cranfill v. Hayden, 80 S.W. 609,. 
97 Tex. 544. 

39. U.S.—Tierney v. Young, C.CA 
Neb., 17 P.2d 766. 

Ala.—Brotherhood of Railroad Train¬ 
men V. Jennings, 168 So. 173, 232 
Ala. 438. 

Ark.—Safeway Stores v. Rogers, 53 
S.W.2d 429, 186 Ark. 826. 

Mass.—^Bander v. Metropolitan Life 
Ins. Co., 47 N.B.2d 595, *313 Mass. 
337. 

Mo.—Starnes v. St. J oseph Ry.^ 
Light, Heat & Power Co., 52 S.W. 
2d 852, 331 Mo. 44. 

N.C.—Alley v. Long. 183 S.K 294, 
209 N.C. 246. 

Pa.—^Williams v. Kroger Grocery &: 
Baking Co., 1 A 2d 495, 133 Pa- 
Super. 1, affirmed 10 A.2d 8, 337 Pa. 
17—Morrisey v. Speare, Com.PlM 
29 Del.Co. 16-3. 

Tex.—^Anderson v. Alcus, Civ.App., 42 
S.W.2d 294. 

Va.—^Thalhimer Bros. v. Shaw, 159 
S.E. 87, 156 Va. 863. 

Wis.—Ridgeway State Bank v. Bird, 
202 N.W. 170, 185 Wis. 418, 37 A 
L.R. 1343. 

37 C.J. p 106 note 89. 

Matters to be considered by jury 
In action against store owner and 
general manager for slander pre^- 
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and whether defendant or his agent made, or was 
responsible for, such publication.^o Evidence tend¬ 
ing to show that third persons were present and 
near enough at the time to hear alleged defamatory 
words is sufficient to take the case to the jury on 
the issue whether the words spoken 'were heard by 
the third persons present, and therefore published, 
even though such third persons deny having heard 
the words and it is not indispensable, to make 
out a case for the jury, to produce as witnesses the 
third persons alleged to have heard the defamatory 
words It has been held not error to withdraw 
the issue of publication from the consideration of 
the jury where under the pleadings and evidence 
there is no question that whatever language was 
used by defendant was spoken in the hearing of 
third persons and was understood by them 44 
Where the evidence on the issue is insufficient, 
the question of publication, and defendant’s re¬ 
sponsibility therefor, should not be submitted to 


the jury, 45 and in such case a nonsuit or a direct¬ 
ed verdict in favor of defendant is proper.46 A 
nonsuit has been held proper where there was no 
showing that the language was understood by any 
third persons.4'^ 

Re publication or repetition. The responsibility of 
a party who publishes defamatory matter for its 
repetition, and the extent to which subsequent pub¬ 
lications were the natural consequence of the orig¬ 
inal publication, are questions for the jury when 
the evidence is sufficient,48 but it is the province 
of the court to determine, in the first instance, 
whether the evidence justifies an inference of such 
responsibility.49 

§ 227. -Justification 

The question of Justification ordinarily is for the ju¬ 
ry; but in the absence of evidence on the issue, or if the 
evidence is susceptible of only one Inference, the ques¬ 
tion is for the court, 

45. 3kIo.—^Edwards v. Nulsen, 152 S. 

W.2d 2S, 347 'Mo, 1077. 

S.D.—Geer v. Oassem, 230 N.W. 226, 
57 S.D 34. 

Wash.—Catarau v. Sunde & D’Evers 
Co., 63 P2d 565, 188 Wash. S92. 

37 C.J. p 106 note 90 [b]. 

Absence of anthoiizatioxL or ratUica- 
tlos. 

There was beld to be no auestion 
for the jury on an issue of an em¬ 
ployer’s responsibility for defama¬ 
tion uttered by his employee where 
it did not appear that the acts of the 
employee were in any way author¬ 
ized, ratified, or condoned hy the em¬ 
ployer.—^Xewton V. Rhoads Bros., 
Tes:.CiT.App., 11 S.W.2d 377, reversed 
on other grounds, Com.App., 24 S.W. 
2d 378. 

Correspondence between attorneys 
A letter written by a practicing 
attorney to an associate attorney, 
concerning a law suit in which they 
were mutually interested, which con¬ 
tained alleged libelous and slander¬ 
ous statements concerning plaintiff, 
was held, as a matter of law, not a 
publication.—Rodgers v. Wise, 7 SE. 
2d 517, 193 S.C. 5. 

46. ilinn.—Friedell v. Blakely 
Printing Co.. 203 N.W. 974. 163 
Minn. 226. 

X.J.—^Nelson v. Eastern Air Lines, 24 
A.2d 371. 128 N.J.Law 46. 

47. N.C.—^Wright V. Commercial 
Credit Co., 192 SE. 844, 212 K.C. 
87. 

48. Ala —Bridwell v. Brotherhood of 
Railroad Trainmen, 150 So. 338, 227 
Ala. 443. 

37 C.J. p 106 note 92. 

Republication or repetition see supra 
§ SS. 

49. Ala.—Bridwell v. Brotherhood 
of Railroad Trainmen, supra. 


cated on statements of general man¬ 
ager, fact that action was not 
brought until after local manager of 
defendant’s store, who was plaintiff’s 
chief witness, had been discharged, 
and that numerous witnesses testified 
that defendant’s general manager had 
good reputation for truth and verac¬ 
ity, and kindly and gentlemanly con¬ 
duct toward others, could be consid¬ 
ered by jury in determining whether 
general manager made remarks as 
testified to by witnesses.—Culler v. 
Great Atlantic & Pacific Tea Co., 191 
S.E. 67, 1S3 S.C. 352. 

40. Ala.—Brotherhood of Railroad 
Trainmen v. Jennings, 168 So. 173, 
232 Ala. 438. 

Iowa.—Thompson v. Butler, 274 N.W. 

110, 22'3 Iowa 1085. 

"Ky.—^Vanover v. Wells, 94 S.W,2d 
‘999, 264 Ky. 461. 

jIo —^McDonald v. R. L. Polk & Co , 
142 S.W.2d 635, 346 Mo. 615. 

N.J.—^Hoffman v. Trenton Times, 16 
A 2d 814, 125 N.J.ILaw 450. 

N.D.—^McCurdy v. Hughes, 248 N.W 
512, 63 N.D. 435. 

SC—Green v. Smith, 147 S.E 333 
149 SC. 303. 

Wis.—Lehner v. Kelley, 254 N.W. 634, 
215 Wis. 265. 

37 C.J. p 106 notes 90, 91. 

Authority to act for defendant 

(1) The question whether defend¬ 
ant authorized others to write the 
defamatory matter for him and tc 
attach his name thereto is a ques¬ 
tion of fact for the jury.—Stroud v 
Harris, C.CA.Ark., 5 F.2d 25. 

(2) It is error to sustain a demur 
rer to the evidence on the ground 
that defendant did not write the al 
leged libelous matter where It ap 
pears that defendant authorized thi 
writing and suggested many of the 


statements therein.—Jackson v. Lit¬ 
tle, 236 P. 392, 110 Okl. 70. , 

Scope of employment 
Whether general manager who al¬ 
legedly slandered employee was act¬ 
ing within course of his employment 
when taking matter up with em¬ 
ployee was held for jury.—^Alley v. 
Long. 1S3 S.E. 294, 209 N.C. 245. 
Extent of control of newspaper 
In suit against editor and manager 
of newspaper for allegedly libelous 
newspaper article not written or read 
by him in advance of publication, 
the question as to the nature and 
character of his connection with 
newspaper and the measure of his 
control was for jury.—^Faulkner v. 
Martin, 45 A.2d 596, 133 N.J.Law 605. 

41. Tenn.—Little Stores v. Isenberg, 

172 S,W-2d 13, 26 Tenn.App. 357. | 

Words as referring* to plaintiff 
"SThether words were heard and 
understood by third persons present 
as intended to refer to plaintiff was 
for the jury under the evidence.— 
Hoeffner v. Western Leather Cloth¬ 
ing Co., Mo.App., 161 S.W.2d 722. 

42. Miss.—Kroger Grocery & Baiting 
Co. V. Harpole, 166 So. 335, 175 
Miss. 227. 

Pa—Mornsey v. Speare, Com.Pl., 29 
DeLCo. 163. 

3 c —^Tobias v. Sumter Telephone 
Co., 164 S.B. 446. 166 SC. 161. 

43. Mo.—^Hoeffner v. Western Leath¬ 
er Clothing Co., App., 161 S.W.2d 
722. 

Tenn.—Little Stores v. Isenberg, 172 
S.W 2d 13, 26 Tenn.App. 357. 

'^’a—Cohen v. Power, 32 S.E 2d 64, 
183 Va. 258. 

i4. Cal.—Pouchan v. Godeau, 140 P. 
952, 167 Cal. 692. 
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The weight and sufficiency of the evidence as to 
the truth of the alleged defamatory charge is a 
question of fact for the jury.^O Thus, if the evi¬ 
dence is conflicting or is such that dif¥erent infer¬ 
ences might reasonably be drawn therefrom, it is 
for the jury to decide whether the truth of the de¬ 
famatory matter has been established;^^ and in 
such case the court should give neither a directed 
verdict in favor of defendant^^ nor a peremptory- 
instruction or general affirmative charge in favor 

of plaintifif.53 

In order to justify the submission of the ques¬ 
tion to the jury, defendant must offer some evi¬ 
dence possessing probative value.^^ Where the 
evidence as to the truth is undisputed and is sus¬ 
ceptible of but one inference, the issue should not 


53 aj.S. 

be submitted to the jury but should be decided by 
the court^S The question of justification should 
not be submitted to the jury where the truth of the 
alleged defamatory matter is established as a matter 
of law,®® and in such case a nonsuit or directed 
verdict in favor of defendant is proper,*57 but re¬ 
fusal of a directed verdict for defendant is not er¬ 
ror where the evidence relied on by defendant 
amounts at most to an admission which can be re¬ 
jected by the jury.®® 

Truth of part of charge. A nonsuit at the con¬ 
clusion of plaintiff’s case is improperly granted un¬ 
der evidence establishing the truth of only part of 
the defamatory publication.®® On the contraiy, 
plaintiff is entitled to a directed verdict where de¬ 
fendant has published several charges and, al¬ 


so. Tex.—Ferguson v. Houston 
Press Co., Civ,App., 1 S.W.2d '387, 
affirmed Houston Press Co v. Fer¬ 
guson, Com.App., 12 S.W.2d 125. 
Justification in general see supra §§ 
135-144. 

51. U.S.—Holden v. American News 
Co., D.CTVash., ‘52 F.Supp. 24, ap¬ 
peal dismissed, C.C.A., 144 F.2d 

249. 

Ga.—^McIntosh v. Williams, 128 S.E 
672, judgment conformed to 129 S 
B. 5, 34 Ga.App. ISO. 

Ky,—Courier Journal Co. v. Noble, 
65 S,W.2d 703, 251 Ky. 527. 

Minn.—^McLaughlin v. Quinn, 237 N. 

W. 598, 183 Minn. 568. 

N.T.—^Van Arsdale v. Time, Inc, 35 
N.Y.S 2d 951, affirmed 39 N.Y.S.2d 
413, 265 App.Div. 919. 

S.C.—^Fitchette v. Sumter Hardwood 
Co., 142 S.E. 828, 145 S.C. 53. 

Tex.—Bell Pub. Co. v. Garrett En¬ 
gineering Co,, Civ.App., 154 S.W.2d 
SS5, affirmed 170 S.W.2d 197, 141 
Tex. 51—Caller Times Pub. Co. v. 
Chandler. Civ.App., 122 S.W.2d 249, 
affirmed 130 S.W.2d 853, 134 Tex 
1 . 

Wash.—Carey v. Hearst Publications, 
14'3 P.2d ‘857. 19 Wash.2d 655— 
Luna V. Seattle Times Co., 59 P.2d 
753, 186 Wash. 618, 105 A.L.R, 932. 
37 C.J. p 106 note 95. 

JnstlficatioiL held for jury in 
charges of or pertaining to: 

(1) Dishonesty of emjjloyee.— 
Schubert v. American Press, 19 S.W. 
2d 472, 323 Mo. 299—Boehm v. West¬ 
ern Leather Clothing Co., Mo.App., 
161 S.W.2d 710. 

(2) Forgery.—Bander v. Metropol¬ 
itan Life Ins. Co., 47 N.E.2d 595, 313 
Mass. 3*37, 

(3) Nonpayment of debt.—Stevens 
V. Wright, 179 A. 213, 107 Vt. 337. 

(4) Perjury. 

I>.0.—^McCown V. Boone, 154 P.2d 19. 
Iowa.—McCuddin v. Dickinson, 300 N. 
W. 308, 230 Iowa 1141—McCuddin 


’ V. Dickinson, 283 N.W. '886, 226 
Iowa 304. 

(5) Support of enemy or foreign 
country. 

U.S.—^Holden v. American News Co., 
D.C.Wash., ‘52 F.Supp. 24, appeal 
dismissed, C.C.A-, 144 F.2d 249. 
Pa.—O’Donnell v. Philadelphia Rec¬ 
ord, 56 Pa.Dist. & Co. 328. 

(6) Theft or embezzlement. 

Ala.—Pursell v. Laney, 115 So. 28, 
217 Ala 140. 

Cal.—^Draper v. Heilman Commercial 
Trust & Savings Bank, 263 P. 240, 
203 Cal. 26. 

(7) Violation or neglect of official 
duties. 

Ky.—Commercial Tribune Pub. Co. v. 

Haines, 1'5 S.W.2d 306, 228 Ky. 483 
Mo.—^Kleinschmidt v. Bell, 18’3 S.W. 

2d 87, 353 Mo. S16. 

Tex.—^Houston Press Co. v. Fergu¬ 
son, Com.App., 12 S.W.2d 125. 
Vt.—Stevens v. Wright, 179 A. 213, 
107 Vt. 337. 

<8) Other alleged defamatory mat¬ 
ter. 

Mich.—Hysko v. Polonia Pub. Co., 
215 N.W. 3, 239 Mich. 676. 

N.T.—White v. Barry, 41 N.E.2d 448, 
288 N.Y, 37, motion denied 43 N.E. 
2d 71, 288 N.Y. 669. 

Pa.—Crandall v. Long, Com.Pl., 51 
Dauph.Co. 337. 

S.C.—Watkins v. Record Pub. Co., 133 
S.E. 100, 134 S.C. 470. 

52. Mass.—^Karjavainean v. Mac- 
Fadden Publications, 26 N.E.2d 538, 
305 Mass. 573. 

63. Al6L—^Tingle v. Worthington, 110 
So. 143. 215 Ala. 126. 

Tex.—Caller Times Pub. Co. v. 
Chandler, Civ.App„ 122 S.W.2d 249, 
affirmed 130 S.W.2d 85'3, 134 Tex. 
1 . 

A slight discrepancy between the 
charge made and the established fact 
has been held not such as to support 
a peremptory instruction that the 
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statement was libelous as a matter 
of law.—Caller Times Pub. Co. v 
Chandler, supra. 

54. Wis.—Williams v. Hicks Print¬ 
ing Co., 150 N.W. 183, 159 Wis. 90 

37 C.J. p 106 note 96. 

55. Ariz.—Central Arizona Light & 
Power Co. v. Akers, 46 P.2d 126. 
45 Ariz. 526. 

Mass.—Thompson y. Boston Pub. Co 
189 N.E. 210, 285 Mass. 344. 

56. Tex.—H. Belo & Co. v. Fech- 
ner, Civ.App., 42 S.W.2d 641, error 
dismissed. 

Pzima facie shonKdng of falsity re- 
gnired 

It is necessary for plaintiff, in or¬ 
der to make a case for the jury, to 
show, prima facie, that the charge 
made was false.—Fritschle v. Kettle 
River Co., 139 S.W.2d 94-8, 346 Mo 
196—Sullivan v. Connecticut Mut 
Life Ins. Co.. 88 ■S.W.2d 167, 3-37 Mo. 
1084. 

Burden of proof of falsity of privi¬ 
leged communication see supra f 
101 . 

57. D.C.—Somerville v. Acacia Mut. 
Life Ins. Co., 149 F.2d 836. 80 U. 
S.APP.DC. 144. 

Ky.—Tipton v. Rams, 15 S.W.2d 496. • 
228 Ky. 677. 

Mont.—Miller Ins. Agency v. Home 
Fire & Marine Ins. Co. of Califor¬ 
nia, 51 P.2d 628, 100 Mont. 551. 
■S.C.—McClelion v. State Co., 162 S. 
E. 926, 165 SC. 8*5. 

58. Mass.—Karjavainean v. Mac- 
Fadden Publications, 26 N.B.2d 
538, '305 Mass. 573. 

ConfessloiL of theft 
Evidence in slander suit was held 
sufficient to take to jury question 
whether plaintiff’s confession of 
theft was induced by defendants’ 
promises.—^Van Orman v, J. C. Pen¬ 
ney Co., Mo.App., 60 S.W.2d 409. 

59. Hawaii.—Wright v. Hilo Trib¬ 
une-Herald, 31 Hawaii 
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or per quod,32 and it has been held that proof of 
the truth of the charge is a complete defense re¬ 
gardless of the innuendo annexed.33 Where a stat¬ 
ute authorizes defendant to give in evidence, in 
mitigation of damages, the truth of the words spo¬ 
ken or written or the circumstances under which 
they were spoken or written, defendant is not there¬ 
by precluded from setting up as a special defense 
the truth of the matter as a bar to the action.34 

hisuUs, Under some statutes making actionable 
w^'ords which from their usual construction and com¬ 
mon acceptation are considered insults, discussed 
supra § 15, the truth of the words spoken has been 
held to constitute no defense.^S Under others truth 
constitutes a defense or bar to the action.36 Un¬ 


53 C. J. g, 

der still other statutes the truth constitutes a de¬ 
fense when, and only when, published with good 
motives and for justifiable ends.37 

b. Nature, Liinitatioiis, and Extent 

In order to constitute a complete defense, truth 
pleaded in justification must meet the precise charge 
and be as broad as the defamatory accusation. Sub¬ 
stantial truth is sufficient. 

While matter of justification by means of a plea 
of the truth, to be of any avail, must meet and an¬ 
swer the substance of the defamatory charge, 38 
it need not meet absolutely the letter and form of 
the charge,33 or every word thereof,^® nor need it 
be literally true,^^ substantial justification or 
truth,42 that is, truth in all material aspects,^3 be- 


Ariz.—Coipcs Juris cited iu Central 
Arizona Light & Power Co. v- Ak¬ 
ers, 46 P.2d 126, 134. 45 Ariz. 526. 

Ky.—Pennington v. Little, 99 S.W.2d 
776, 266 Ky. 750. 

Miss.— Corpus Juris quoted in Bass 
V. Burnett, 110 So. S27, S28, 151 
Miss. S52. 

X.T,—Cohalan v. Xew York World- 
Telegram Corporation, 16 N.Y.S.2d 
706, 172 Misc. 1061—Saenz v. New 
York Tribune, 290 N.Y.S. 316, 160 
Misc. 565. 

Pa.—O’Donnell v. Philadelphia Rec¬ 
ord, 56 Pa.Dist. & Co. 328. 

Tex.—^Moore v. Davis, Civ.App., 16 
S.W.2d 380, affirmed, Com.App., 27 
S.W.2d 153, rehearing denied 32 
S-W.2d 181—^Houston Press Co. v. 
Smith, Civ.App., 3 S.W.2d 900, er¬ 
ror dismissed. 

Wash.—Carey v. Hearst Publica¬ 
tions, 143 P.2d 857, 19 Wasli.2d 
655. 

Wis.—Schneider v. Kenosha News 
Pub. Co., 20 N.W.2d 568, 247 Wis. 
382—Schneider v. Journal-Times 
Co.. 20 N.W.2d 572, 247 Wis. 391, 

36 CJr. p 1232 note 6. 

32- Ariz.— Corpus Juris cited iu 
Central Arizona Light & Power 
Co. V. Akers, 46 P.2d 126, 134, 45 
Ariz. 5.26. 

Miss.— Corpus Juris q.uoted iu Bass 
V. Burnett, 119 So. 827, 828, 151 
Miss. 852. 

Tex.—^Moore v. Davis, Civ.App., 16 
S.W.2d 380, affirmed, Com.App., 27 
S.W.2d 153, rehearing denied 32 
S.W.2d 181. 

36 C.J. p 1232 notes 5, 8, 9, p 1171 
note 49 [b3. 

33. Tenn.—^American TeL & Tele¬ 
graph Co. V. Fry, 8 Tenn.Civ.App. 
159. 

34. S.C.— Corpus Juris quoted iu 
Johnston v. Life & Casualty Ins. 
Co., 7 S.E.2d 463. 465, 192 S.C. 51S. 

36 C.J. p 1233 note 15. 

35. Miss.—Jefferson v. Bates, 118 
So. 717. 152 Miss. 128—McLean v. 
Warring, 13 So. 236- 


’ 36. Va.—^Rosenberg v. Mason, 160 S. 

E. 190. 157 Va. 215. 

36 C.J. p 1233 note 17 [a]. 

Frohihitiou of demurrer 

Truth bars statutory action for in¬ 
sulting words, notwithstanding pro¬ 
vision in statute to effect that no de¬ 
murrer shall preclude jury from 
passing thereon.—Guide Pub. Co. v. 
Putrell, 7 S.B«2d 133, 175 Va. 77. 

37. W.Va.—Barger v. Hood, 104 S.E 
280. 87 W.Va. 78. 

38. Ala.—Corpus Juris cited iu Al¬ 
abama Ride Co. v. Vance, 178 So 
438, 439, 235 Ala. 263. 

La.—^Bernstein v. Commercial Nat. 

Bank, 108 So. 117, 161 La. 38. 

36 C.J. p 1233 note 20. 

39. Fla.—Florida Pub. Co. v. Lee, 
80 So. 245, 76 Fla. 405. 

40- Cal.—Heuer v. Kee, 59 P.2d 1063, 
16 Cal.App.2d 710. 

41- Cal.—^Emde v. San Joaquin 
County Central Labor Council, 143 
P.2a 20, 23 Cal.2d 146, 150 A.L.R. 
916. 

Mo.—^Kleinschmidt v. Bell, 183 S.W. 
2d 87, 353 Mo. 516—Kleinschmidt 

V. Johnson, 183 S.W.2d 82. 

Tex.—Enterprise Co. v. Wheat, Civ. 

App., 290 S.W. 212. 

42. Ala.—^White v. Birmingham 
Post Co-, 178 So. 449, 235 Ala. 278 
—Alabama Ride Co. v. Vance, 178 
So. 438, 235 Ala. 263. 

Cal.—^Emde v. San Joaquin County 
Central Labor Council, 143 P.2d 20, 
23 Cal.2d 146, 160 A.L.R, 916— 
Glenn v. Gibson, App., 171 P.2d 
118—Heuer v. Kee, 59 P.2d 1063, 15 
Cal.App.2d 710—^Mortensen v. Los 
Angeles Examiner, 296 P. 927, 112 
Cal.App. 194. 

Ky.—^Plummer v. Commercial Trib¬ 
une Pub. Co., 270 S.W. 793, 208 
Ky. 210. 

La.—Otero v. Ewing, 115 So. 633, 165 
La. 398. 

Mo.—^Kleinschmidt v. Johnson, 183 S. 

W. 2d 82. 

N.Y.—Corpus Juris cited iu Burlin- 
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game v. Sun Printing & Publish¬ 
ing Ass’n, 287 N.Y.S. 121, 122, 247 
App.Div. 894. 

Pa —Crandall v. Long, Com.Pl., 5i 
Dauph.Co. 337. 

Tex.—Caller Times Pub. Co. v. 
Chandler, Civ.App., 122 S.W.2d 249, 
affirmed 130 S.W.2d 853, 134 Tex 
1—^Lundberg y. Brownsville Her¬ 
ald Pub- Co., Civ.App., 66 6.W.2d 
375—^Enterprise Co. r. Wheat, Civ. 
App., 290 S.W. 212. 

Wash.—Carey v. Hearst Publications, 
143 P.2d 857, 19 Wasli.2d 655. 

Wis.—Williams v. Journal Co., 247 
N.W. 435, 211 Wis. 362. 

36 C.J. p 1233 note 22. 

Immaterial inaccuracies in newspa¬ 
pers see supra § 122. 

“When the truth is so near to the 
facts as published that fine and 
shaded distinctions must be drawn 
and words pressed out of their ordi¬ 
nary usage to sustain charge of li¬ 
bel, no legal harm has been done.”— 
Fleckenstein v. Friedman, 193 N.E. 
537, 538, 266 N.Y. 19—Cafferty v. 
Southern Tier Pub. Co., 123 N.E. 76, 
78, 226 N.Y. 87, 93—Saenz v. New 
York Tribune, 290 N.Y.S. 316, 160 
Misc. 565—^Udell v. Josephson, 11 N. 
Y.S.2d 866, 867. 

43, Ala.—^White v. Birmingham 

Post Co., 178 So. 449, 235 Ala. 27S 
—^Alabama Ride Co. v. Vance, 178 
So. 438, 236 Ala. 263. 

Purpose of misappropriatlou 
Where the gravamen of the charge 
is conversion or misappropriation of 
corporate funds, the purpose of such 
conversion is Immaterial and adds 
nothing to the charge, and hence the 
truth of such purpose as stated in 
the statement complained of need 
not be established.—^Burlingame v. 
Sun Printing & Publishing Ass’n. 287 
N.Y.S. 121, 247 App.Dlv. 894. 
Admissiou of incorrectuess 
An admission that statement 
which did not affect substance of al¬ 
legedly defamatory charges was in¬ 
correct would not vitiate the de- 
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though there is sufficient evidence to take the ques¬ 
tion of justification to the jury as to some of the 
charges, there is no evidence to justify the other 
charges, particularly where the latter are the main 
and most serious charges.®^ 

Sufficiency of pleadings to shozv justification. 
Whether the allegations in pleadings setting up the 
defense of justification show a justification is a 
question of law for the court.®^ 

§ 228. -Privilege 

a. In general 

b. Malice or good faith 


a. In General 

Ordinarily It Is a question for the court whether an 
occasion was privileged, and s question for the jury 
whether the occasion was properly used. If there is no 
dispute as to the essential facts, however, the entire 
question of privilege is for the court. 

It is sometimes asserted broadly that the issue 
of privilege presents a question of law for the 
court.®2 Ordinarily, however, the question of priv¬ 
ilege is one for the court only in the first instance,®3 
and the entire question is a mixed question of law 
and fact,®^ it being a question of law for the court 
whether the occasion was of a priwleged charac¬ 
ter,®® and questions of fact for the jury whether 
the facts which give the publication the charac¬ 
ter claimed for it are established by the evidence®® 


00. Mich.—Martinoff v. Jackson 

Kows Pub. Co., 197 iN’.W. 576, 226 
MCich. 233. 

61. Ohio.—Van Ingen v. Newton, 1 
Disn. 4S2, 12 Ohio Dec. (Reprint) 
746. 

62. Ill-—Chaloupka v. Dacina, 21 N. 
E2d 909, 301 Ill.App. 173—Donner 
V. Francis, 255 Ill App. 409. 

Mo.—Reese v. Fife, 279 S.W. 415— 
Mock V. Annerican Ry. Express €o., 
App., 296 S.W. S55. 
y.—Xoll V, Kerby, 15 N.Y.S 2d 665, 
25S App Div. S40—^Defier v. Clark, 
2S7 N.Y.S. 476, 247 App.Div, 402— 
Prank v. Zuch, 269 N.Y.S. 6, 240 
App.Div. 109, affirmed 19'3 N.E. 434, 
265 N.Y. 663—Kraushaar v. Lavin, 
39 N.Y.S.2d SSO. 

X.C.—Hartsfteld v. Harvey C. Hines 
Co, 157 S.E. 16, 200 N.C. -356. 

Okl.—^Harris v. Rich, 229 P. 1080, 
104 Okl 120. 

Pa.—Miller v. Pusey, Com.Pl., 20 
Erie Co. 362—Cabrey v. Cameron, 
Com.Pl., 62 Montg.Co. 1. 

Tex.—Wick v. Express Pub. Co., Civ. 
App. 75 S.W.2d 478. 

Conclusion from facts found by jury 
It is for the court to decide wheth¬ 
er the facts found by the jury give 
rise to defeasible immunity.—^Wil¬ 
liams V. Kroger Grocery & Baking 
Co., 10 A.2d 8, 337 Pa. 17. 

Bisregard of jury’s special findings 
Whether statement filed with in¬ 
surance commissioners with respect' 
to integrity of licensed agent was 
privileged was a question of law, and 
hence jury’s special findings with re¬ 
spect thereto should have been dis¬ 
regarded.—Guardian Life Ins. Co. of 
Texas v. Reagan, Civ.App., 155 S.W. 
2d 950, affirmed Regan v. Guardian 
Life Ins. Co., 166 S.W.2d 909, 140 
Tex. 105. 

rrovision making jury judges of law 
and facts 

The Question whether the com¬ 
munication was privileged may be 
for the trial court notwithstanding 


a constitutional provision that the 
jurj^ in suits for libel shall deter¬ 
mine the law and the facts.—^Manley 
V. Harer. 264 P. 937, 82 Mont. 30. 

63. Mo.—^Lee v. W. E. Puetterer 
Battery & Supplies Co., 23 S.W.2d 
45, 323 Mo. 1204—Gust v. Mont¬ 
gomery Ward & Co., SO S.W.2d 2S6, 
229 Mo.App. 371—Conrad v. Allis- 
Chalmers Mfg. Co., 73 S.W.2d 438. 
228 Mo.App. 817. 

N.Y.—Brown v. Mack, 56 N.Y.S.2d 
910, 185 Misc. 368. 

64. Va.—Bragg v. Elmore, 147 S.E. 
275, 152 Va. 312. 

37 C.J. p 106 note 97. 

€5- Ala.—Interstate Electric Co. v. 

Daniel, 151 So. 463, 227 Ala 609, 
Conn.—Monezport v. Csongradi, 129 
A. 41, 102 Conn. 448. * 

Mo.—^Fisher v. Myers, 100 S.W.2d 
551, 339 Mo. 1196—Warren v. Pulit¬ 
zer Pub. Co.. 78 S.W.2d 404, 336 
Mo. 184—Lee v. W. E. Puetterer 
Battery & Supplies Co., 23 S.W.2d 
45, SJ3 Mo. 1204—^Lonergan v. 
Love, 150 S.W,2a 534, 235 Mo.App. 

! 1066—Gust V. Montgomery Ward 

& Co., 80 S.W.2d 286. 229 Mo.App. 
* 371 —Conrad v- Allis-Cbalmers Mfg. 
Co., 73 S.W.2d 438, 228 Mo.App. 
817. 

^ont,—Griffin v. Opinion Pub. Co., 
138 P.2d 580, 114 Mont. 602. 

Or.—Corpus Juris cited in Kilgore v. 

Keen, 288 P. 192, 195, 133 Or. 1. 
Ya.—Peoples (Life Ins. Co. of Wash¬ 
ington, D. C., V. Talley, 186 S.E. 
42, 166 Va 464—Snyder v. Father¬ 
ly, 163 S.E. '358, 158 Va, 335— 
Snyder v. Fatherly, 151 S.E. 149, 
153 Va 762—Bragg v. Elmore, 147 
S.E. 275, 152 Va 312—Aylor v. 
Gxhbs, 129 S.E. 696, 143 Va 644. 

37 C.J. p 106 note 98. 

PreBmiuary xK)lice tuvestigatioii 
Defendant was not entitled to sub¬ 
mission of the issue of privilege to 
the juxy in libel action where article 
dealt with a preliminary police in¬ 
vestigation which is not a judicial 
proceeding.—Lancour v. Herald & 
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Globe Ass’n, 17 A.2d 253, 111 Vt. 371. 
132 A.L.R. 486. 

Slectioa contest 

Whether election contest was ju¬ 
dicial proceeding within rule of priv¬ 
ilege was for court, where circum¬ 
stances were undisputed.—Penick v. 
Ratcliffe, 140 S.E. 664, 149 Va 618. 

66. U.S.—^Hager v. Hanover Fire 
Ins. Co. of N. Y., D.C.Mo., 64 F. 
Supp. 949. 

Ga.—McIntosh v. Williams, 128 S.E 
672, 160 Ga. 461, conformed to 129 
S.E. 5, 34 GaApp. 180—^Brown v. 
McCann, 138 S.E. 247, 86 GaApp. 
812. 

Hawaii.—Wright v. Hilo Tribune- 
Herald, 31 Hawaii 128. 

Iowa—^Kinney v. Cady, 4 N.W.2d 
225, 232 Iowa 403. 

Miss.—^Louisiana Oil Corporation v 
Renno, 157 So. 705, 173 Miss. 609. 
98 A.D.R.. 1296. 

Mo.—^Aldridge v. Zom, App., 287 S 
W. 650, quashed on other grounds 
State ex rel. Zorn v. Cox, 298 S.W. 

I 837, 318 Mo. 112. 

Pa.—Williams v. Kroger Grocery & 
Baking Co., 10 A.2d 8, 337 Pa 17— 
Long V. Great Atlantic & Pacific 
Tea Co., Com.Pl., 29 DeLCo. S12. 
S.C.—^Pitchette v. Sumter Hardwood 
Co., 142 S.E. 828, 145 S.C. 53. 

Tex.—^First State Bank of Lyford v. 
Parker, CivA.pp., 28 S.W.2d 269, er¬ 
ror dismissed—^McDaniel v. King. 
Civ,App., 16 S.W.2d 931. 

Va—^Bragg v. Elmore, 147 S.E. 275, 
152 Va. 312. 

37 C.J. p 107 note 4. 

Time and place of communication 
Whether the communication was 
made at a proper time and proper 
place so as to be privileged is Usual¬ 
ly a question for the Jury to deter¬ 
mine under the facts of the particu¬ 
lar case,—^Brown v. McCann, 138 S. 
E. 247, 36 GaApp. 812. 

Person to whom made 

(1) Whether the communication 
was made to a proper person is 
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and whether there was a proper use of the occa- 
sion,^*^ Accordingly, where the evidence is uncer¬ 
tain and conflicting, it is proper for the court to in¬ 
struct the jury as to what facts constitute a priv¬ 
ilege and leave them to say whether those facts are 
proved.^S On the other hand, where there is no 
dispute as to the essential facts, such as the words 
written or spoken, the fact of publication, and the 
surrounding circumstances, the question of privi- 
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lege,®9 absolute'^0 or qualified,'^! is one of law for 
the court. 

The question of pertinency or relevancy of a com¬ 
munication published or uttered in due course of a 
judicial or official proceeding is a question of law 
for the court .'^2 Thus the question whether defam¬ 
atory matter contained in a pleading is or is not 
pertinent or relevant to the cause is a question of 
law for the court.^S 


usually a Question for the jury.— 
Brown v. McCann, supra. 

(2) On conflicting’ evidence it is 
for the jury to determine whether 
the person to whom the statements 
complained of were made was so in¬ 
terested as to make the statements 
privileged. 

Ark.—^Hethcox v. Stewart, 10 S.W.2d 
362, 178 Ark 235. 

Ga.—^Layson v. Odom, 192 S.E. 75, 
55 Ga.App. S6S. 

(3) Whether alleged libelous let¬ 
ter was sent to person individually, 
or as representative of bank with 
which plaintiffs were trying to es¬ 
tablish credit, was held for jury.— 
Pitchette v. Sumter Hardwood Co„ 
142 S.K 828. 145 S.C. 53. 

(4) In action against commercial 
agency for libel, whether reQuest of 
subscriber of defendants referred to 
plaintiff so as to make answer privi¬ 
leged was held for jury.—Rubin v. 
Douglass, 143 N.E. 924, 249 Mass. 83. 

67. Conn.—Atwater v. Morning 
News Co., '34 A. 865, 67 Conn. 504. 

68. Tex.—First State Bank of Ly- 
ford V. Parker, Civ.App., 28 S.W.2d 
269, error dismissed. 

37 C.J. p 107 note 5. 

69. U.S.—Swift & Co. V. Gray, C.C. 
A.Cal., 101 F.2d 976. 

Cal.—^Jones v. Express Pub. Co., 262 
P. 78, 87 CaLApp. 246. 

D C.—^National Disabled Soldiers’ 
League v. Haan, 4 P.2d 436, 55 
App.D.C. 243. 

Ga.—^Wood V. Constitution Pub. Co., 
194 S.E. 760, 57 Ga.App. 123, affirm¬ 
ed Constitution Pub. Co. v. Wood, 
200 S.E. 131, 187 Ga. 377. 

Miss.—^Louisiana Oil Corporation v. 
Renno, 157 So. 705, 173 Miss. 609, 
98 A.L.R. 1296. 

Mont.—Griffin v. Opinion Pub. Co., 
138 P.2d 580, 114 Mont. 502—Miller 
Ins. Agency v. Home Fire & Ma¬ 
rine Ins. Co. of California, 51 P.2d 
62S, 100 Mont. 551. 

Ohio.—^McKenna v. Mansfield Leland 
Hotel Co.. 9 N.E.2d 166, 55 Ohio 
App. 163. 

Okl.—Magnolia Petroleum Co. v. Da¬ 
vidson, 148 P.2d 468, 194 Okl. 115. 
Or.—Israel v. Portland News Pub. 
Co., 53 P.2d 529, 152 Or. 225, 103 
A.L.R. 470. 

Pa.—^Williams v. Kroger Grocery & 
Baking Co., 1 A.2d 495, 133 Pa.Su¬ 


per. 1, affirmed 10 A.2d 8, 337 Pa. 
17—^Hartman Co. v. Hyman, 87 Pa 
Super. 358, affirmed J. Hartman & 
Co. V. Hyman, 134 A. 486, .287 Pa. 
78. 48 A.L.R. 567. 

S.C.—Duncan v. Record Pub. Co., 
143 S.E. 31, 145 SC. 196. 

Tex.—First State Bank of Lyford v. 
Parker, Civ.App., 28 S.W 2d 269, 
error dismissed—^Perry Bros. Va¬ 
riety Stores V. Layton, Civ.App., 
7 SW.2d 190, certified Question 
answered 25 S.W. 2d 310, 119 Tex. 
130, conformed to and reheard, 
Civ.App., 32 S.W.2d 863. 

W.Va.—Swearingen v. Parkersburg 
Sentinel Co.. 26 S.E.2d 209, 125 
W.Va. 731—^Higgins v. Williams 
Pocahontas Coal Co., 138 S.E. 112, 
103 W.Va. 504. . 

37 C.J. p 106 note 1. 

Admission of privilege 

Where plaintiff admits the exist¬ 
ence of a Qualified privilege, and 
there is an absence of allegations 
and proof of facts showing a breach 
of the privilege, it is the duty of the 
court to direct a verdict for defend¬ 
ant.—Rodgers v. Wise, 7 S.E.2d 517, 
193 S.C. 5, 

70. Mont.—Griffin V. Opinion Pub. 
Co., 138 P.2d 580, 114 Mont. 502. 

Okl.—^IVIatthews v. Oklahoma Pub. 

Co., 219 P. 947, 103 Okl. 40. 

N.D —Stafney v. Standard Oil Co., 
.299 N.W. 682, 71 N.D. 170, 136 A. 
L.R. 535. 

Tex,—Perry Bros. Variety Stores v. 
Layton, Civ.App., 7 S.W, 2d 190, 
certified Question answered 25 S. 
W.2d 310, 119 Tex. 130, conformed 
to and reheard, Civ.App., 32 S.W. 
2d 863, 

71. Ala.—^Ripps v. Herrington, 1 So. 
2d 899, 241 Ala, 209. 

Kan,—Stone v. Hutchinson Daily 
News, 266 P. 72. 125 Kau. 715, S8 

AL. R. 718. 

Mont.—Griffin v. Opinion Pub. Co., 
138 P.2d 580, 114 Mont. 502. 

Okl.—^Reininger v. Prickett, 137 P.2d 
595, 192 Okl. 486—^Matthews v. Ok¬ 
lahoma Pub. Co., 219 P. 947, 103 
Okl. 40. 

Or.—Peck v. Coos Bay Times Pub. 

Co,. .259 P. 307, 122 Or. 408. 

Tex.—Perry Bros. Variety Stores v. 
Layton, Civ. App., 7 S.W. 2d 190, 
certified Question answered 25 S. 

W. 2d 310, 119 Tex. 130, conformed 


to and reheard, Civ.App., 32 sw 
2d 863. ’ ’ 

W.Va.—Swearingen v. Parkersburg 
Sentinel Co., 26 S.E.2d 209, 125 W. 
Va. 731—Stewart v. Riley, 170 g' 
E. 791, 114 W.Va. 578. 

72. Ala.—Interstate Electric Co. v. 
Daniel, 151 So. 463, 227 Ala 609— 
Adams v. Alabama Lime & Stone 
Corporation, 142 So. 424, 225 .tUa 
174. 

Mich—Powers v. Vaughan, 20 N.VT 
2d 196, 312 Mich. 297. 

N.T.—Noll v. Kerby, 15 N Y.S.2d 665, 
258 App.Div. 840—Bernstein v! 
Kaye, 57 N.T.S.2d 54, 185 Misc. 185. 
Or.—McKinney v. Cooper, 98 P.2d 
711, 163 Or. 512. 

Va.—Penick v. Ratcliffe, 140 S B. 664 
149 Va. 618. 

Wis.—Bussewitz v. Wisconsin Teach¬ 
ers* Ass'n, 205 N.W. 808, 188 Wis 
121, 42 A.L.R. 873. 

37 C.J. p 108 note 10. 

Dispute as to attorney’s statement 
In action by witness against at¬ 
torney for libel in his argument to 
the jury which was broadcast by ra¬ 
dio, a dispute as to what attorney 
and witness said required submission 
to jury of the question as to Whether 
argument was relevant and hence 
privileged.—Irwin v. Ashurst, 74 P. 
2d 1127, 158 Or. 61. 

Irrelevant statements as creating 
prima facie case for jury 
In action based on false and de¬ 
famatory statements made in a 
pleading or affidavit which is filed in 
a judicial proceeding and that are 
irrelevant to the issues, a prima 
facie case is made for jury where it 
is shown that statements are irrele¬ 
vant.—Maclaskey v. Mecartney, 58 X. 
E.2d 630, 324 Ill.App. 498. 

73. U.S.—^American Agr. Chemical 
Co. V. Barnes Co., D.C.S.C., 28 F 
Supp. 73. 

D.C.—^Young V. Young, 18 P.2d SO'.. 
57 App.D.C. 157. 

Miss.—^Hardtner v. Salloum, 114 Sa 
6.21, 148 Miss. 346. 

Okl.—Pacific Emp. Ins, Co. v. Adams, 
168 P.2d 105, 196 Okl. 597. 

S.C.—McKesson & Robbins v. New- 
some, 33 S.E.2d 585, 206 S.C. 261— 
Texas Co. v. C. W. Brewer & Ca, 
185 S.E. 623, 180 S.C. 325. 
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Matters to he considered by jury. In determin¬ 
ing the issues on a defense of privilege, the jury 
should consider all the evidence,74 and, in determin¬ 
ing the credibility of the evidence adduced on the 
question, may consider matters within their com¬ 
mon knowledge.75 

Abuse of privilege. Ordinarily, and at least 
where the facts are in dispute, it is a question for 
the jury whether defendant abused or exceeded the 
privilege of the occasion,76 as by the use of lan¬ 
guage which was of a violent and improper na- 
ture77 or which went further than the occasion war- 
Tanted.78 In the absence of a controversy as to 


the facts, it is for the court to say in a given in¬ 
stance whether or not the privilege has been abused 
or exceeded.7® 

b. Malice or Gk)od Paith 

On conflicting evidence, the existence of malice suf¬ 
ficient to destroy a defense of privilege is a question of 
fact for the jury. 

Provided the evidence on the issue is suflS- 
cient, it usually is a question of fact for the ju¬ 
ry whether a communication, otherwise qualifiedly 
privileged, was actuated by malice or was made 
in good faith and, where there is sufficient evi- 


74 . Kan.—^Ebaugh v. Miller, 274 P. 
251, 127 Kan. 464, rehearing denied 
275 P. 1090. 128 Kan. 3. 

Dispute as to debt 

Evidence that creditor refused ten¬ 
der of payment of undisputed part 
debtor's account and reported 
debtor as delinquent as to full 
amount of disputed claim so that 
debtor’s name was published on de¬ 
linquent list circulated among mem¬ 
bers of association, and that creditor 
sought to coerce debtor into paying 
alleged personal debt and gave no 
intimation to recipients of delinquent 
list that any real dispute existed 
as to the indebtedness, constituted 
proper matter for jury to consider.— 
Diamond v. Krasnow, 7 A.2d 65. 136 
Fa.Super. 68. 

VSi Wis.—Cook T. Gust, 145 N.W. 
225, 155 Wis. 594. 

Yg. U.S.—Hager v. Hanover Fire 
Ins. Co. of N. T., D.C.MO., 64 F. 
Supp. 949. 

Iowa.—Children v. Shinn, 150 N.W. 
S64, 168 Iowa 531. 

Mass.—^Bander v. Metropolitan Life 
Ins. Co., 47 N.E.2d 595, 313 Mass. 
337. 

Mo.—^Warren v. Pulitzer Pub. Co., 7S 
S.W.2d 404, 336 Mo. 184. 

Mont.—Grifldn v. Opinion Pub. Co., 
138 P.2d 5S0, 114 Mont. 50,2. 
N.T.—Lubliner v. Reinlib, 62 N.T.S. 
2d 212, 

Pa. —O'Donnell v, Philadelphia Rec¬ 
ord Co., 51 A.2d 775—Regan v. 
O’Toole, 35 A.2d 55, 348 Pa. 364 
S.C.—Smith V. Dunlop Tire & Rubber 
Co., 196 S.E. 174, 186 S.C. 456— 
Thomas v. Southern Grocery 
Stores. 181 S.E. 565. 17*7 S.C. 411. 
Tex^aruth v. Dallas Gas Co, Civ. 
App., 282 S.W. 334. 

Va.—Taylor v, Grace, 184 S.E. 211, 
166 Va, 138—Bowles v. May, 166 S. 
E. 550, 159 Va. 419—Snyder v. Fa¬ 
therly, 163 S.E. 358, 158 Va. 335— 
Bragg V. Elmore, 147 S.E. 275, 152 
Va. 312—Aylor v. Gibbs, 129 S.E. 
696, 143 Va. 644. 

W.Va.—Parker v. Appalachian Elec¬ 
tric Power Co., 30 S.E.2d 1, 126 
W.Va. 666. 


77. Mo.—Gust V. Montgomery Ward 
& Co., 80 S-W.2d 286, 229 Mo.App. 
371. 

78. S.C.—^Rowell v. Johnson, 170 S. 
E. 151, 170 S.C. 205—^Turner v. 
Montgomery Ward & Co., 163 S.E. 
796, 165 S.C. 253. 

Va.—^Powell V. Young, 145 S.E. 731, 
151 Va. 985. 

ZTecessity of statement 

Whether statement in letter of 
vice president to company's store 
manager that shortage must stop 
was unnecessary, destroying privi¬ 
lege, was held for jury.—^Bosdell v. 
Dixie Stores Co., 16? S.E. 834, 168 
S.C. 520. 

79. Tex.—Corpus Juris cited in Per¬ 
ry Bros. Variety Stores v. Lay- 
ton, Civ.App., 7 S.W.2d 190, 195, 
certified question answered 25 S.W. 
2d 310, 119 Tex. 130, conformed to 
and reheard, Civ.App., 32 S.W 2d 
863. 

W.Va.—Parker v. Appalachian Elec¬ 
tric Power Co., 30 S.E.2d 1, 126 W. 
Va, 666—Swearingen v. Parkers¬ 
burg Sentinel Co., 26 S.E.2d 209, 
125 W.Va. 731—Stewart v. Riley, 
172 S.E. 791, 114 W.Va. 578. 

Wis.—Corpus Juris cited in Lehner 
V. Berlin Pub. Co., 245 N.W. 685, 
6S6, .209 Wis. 536. 

37 C-J. p 108 note IL 

80 . XJ.S.—Interstate Transit Lines 
V. Crane, C.C.A.C 0 I 0 ., 100 F.2d 857 
—Stroud V. Harris, C.C.A.Ark., 5 
F.2d 25, 

Ala.—^Alabama Ride Co. v. Vance, 178 
So. 438, 235 Ala. 263—^Brotherhood 
of Railroad Trainmen v. Jennings, 
168 So. 173, 232 Ala. 438. 

Ariz.—Connor v. Timothy, 33 P.2d 
293, 43 Ariz. 517. 

Qa.—^Lamb v. Fedderwitz, 33 S.E. 2d 
839, 72 Ga.App. 406—Lamb v. Fed¬ 
derwitz, 30 S.E.2d 436, 71 Ga.App. 
249—^Brown v. McCann, 138 S.E 
247, 36 Ga.App. 812. 

Ky.—Thompson v. Bridges, 273 S.W. 
529, 209 Ky. 710. 

—Deckelman v. Lake, 131 A. 762, 
149 Md. 533. 

Mass.—Bander v. Metropolitan Life 
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Ins. Co., 47 N.E.2d 595, 313 Mass. 
337. 

Mich.—Raymond v. CroU, 206 N.W. 
556, 233 Mich. 268. 

Minn.—Clancy v. Daily News Cor¬ 
poration, 277 N.W. 264. 202 Minn. 1 
—^McLaughlin v- Quinn, 237 N.W. 
598, 183 Minn. 668. 

Miss.—Sumner Stores of Mississippi 
V. Little, 192 So. 857, 187 Miss. 310 
—Gardner v. Standard Oil Co., 175 
So. 203, 179 Miss. 176. 

Mo.—^Perdue v. Montgomery Ward & 
Co., 107 S.W.2d 12, 341 Mo. 252— 
Boehm v. Western Leather Cloth¬ 
ing Co., App., 161 S.W..2d 710— 
Gust V. Montgomery Ward & Co., 
80 S.W.2d 286, 229 Mo.App. 371— 
Conrad v. Allis-Chalmers Mfg. Co., 
73 S.W.2d 438, 228 Mo.App. 817. 

N.Y.—^Moyle v. Pranz, 46 N.Y.S.2d 
667, 267 App.Div. 428, affirmed 59 
N.B.2d 437, 293 N.Y, 842—Shields 
V. Chilton Co., 8 N.Y.S.2d 276, 255, 
App.Div. 955, reargument denied 9 
N.Y.S.2d 58.2, 256 App.Div. 820— 
Lubliner v. Reinlib, N.Y.Sup., 62 
N.Y.S.2d 212. 

Okl—^Higbee v. Owens, 7 P,2d 854, 
155 Okl. 93—^Harris v. Rich, 229 P. 
1080, 104 OkL 120. 

Or.—Israel v. Portland News Pub. 
Co., 53 P.2d 529, 152 Or. 225, 103 
A-L.R. 470—Peck v. Coos Bay 
Times Pub. Co., 259 P. 307, 122 Or. 
408. 

Pa.—Stevenson v. Morns, 136 A. 234, 
288 Pa. 405, 50 A.L.R. 335—^J. Hart¬ 
man & Co. V. Hyman, 134 A- 486, 
287 Pa. 78. 48 A.L.R. 567—^Dia¬ 
mond v. Krasnow, 7 A.2d 65, 136 
Pa.Super. 68—Williams v. Kroger 
Grocery & Baking Co.. 1 A.2d 495. 
133 Pa.Super. 1, affirmed 10 A.2d 8, 
337 Pa. 17—O’Donnell v. Philadel¬ 
phia Record, 56 Pa.Dist. & Co. 328. 

S.C.—Bell V. Bank of Abbeville, 38 
S.E.2d 641, 208 S.C, 490—^Leevy V. 
North Carolina Mut. Life Ins. Co., 
191 S.E. 811. 184 S.C. 111—Rowell 
v. Johnson, 170 S.E. 151, I 7 O S.C. 
205—Turner v. Montgomery Ward 
& Co., 163 S.E. 796, 165 S.C. 253— 
McClain v. Reliance Life Ins. Co. 
of Pittsburgh, Pa.. 148 S.E. 478. 
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dence showing malice or justifying a reasonable in¬ 
ference thereof, a nonsuit, dismissal, or directed 
verdict in favor of defendant on the ground of 
privilege is improper, It is not necessary in or¬ 
der to make a case for the jury to prove malice by 
extrinsic evidence h ^lay be inferred from the 
relation of the parties, the circumstances attending 
the publication, or from other proof.^^ Further, the 
language used in making the accusation may be 
sufficient of itself to carry the case to the jury on 
the issue of express malice,as where it is alto¬ 


C.J.s. 

gether disproportionate to the occasion ,*S5 but m 
order to be sufficient for such purpose the language 
must of itself have a reasonable tendency to prove 
that the false accusation proceeded from ill wiS or 
some ulterior motive,86 and the fact that it shows 
anger or that it is intemperate is not enough,6T 

The question of malice need not be submitted to 
the jury in all cases.^S It is essential that there 
be some evidence of facts or circumstances 
cient to raise the issue,86 and, if there is not, it be- 


150 S.C. 459—^Duncan v. Record 
Pub- Co, 143 S.E. 31, 145 S.C, 196. 
Tex.—Liattimore v, Tyler Commer¬ 
cial College, Com.App., 24 S.W.2d 
361—Snider v. Leatherwood, Civ, 
App., 49 S.W.2d 1107, error dis¬ 
missed—^Pirst State Bank of Ly- 
ford V. Parker, Civ.App., 28 S.W.2d 
269, error dismissed. 

Utah.—^Williams v. Standard-Exami¬ 
ner Pub. Co., 27 P.,2d 1, 83 Utah 
31. 

Va.—Federal Land Bank of Balti¬ 
more V. Blrchfield, 3 S.E 2d 405, 
173 Va. 200—^Kroger Grocery 
Baking Co. v. Rosenbaum, 198 S. 
E. 461, 171 Va. 15S—Taylor v. 
Grace, 184 S.E. 211, 166 Va. 138— 
Montgomery Ward & Co. v. Kance, 
182 S.E. 264, 165 Va. 363—Bowles 

V. May, 166 S.E. 550, 159 Va. 419— 
Bragg V, Elmore, 147 S.E. 275, 152 
Va. 312—Chalkley v, Atlantic 
Coast Line R. Co,. 143 S.E. 631, 
150 Va. 301—Aylor v. Gibbs, 129 S. 
B. 696, 143 Va. 644. 

W.Va.—Swearingen v. Parkersburg 
Sentinel Co, 26 S.E.2d 209, 125 

W. Va. 731—Stewart v. Riley, 172 
S E. 791, 114 W.Va. 578. 

37 C.J. p 107 note 6. 

Malice as question of law or fact 
generally see supra § 235. 

Overcoming presumption of absence 
of malice 

Whether the presumption of ab¬ 
sence of malice, arising from the 
fact that the statement was qualified- 
ly privileged, has been overcome by 
proof of express malice is a ques¬ 
tion for the jury.—Conrad v. Allis- 
Chalmers Mfg. Co., 73 S.W.2d 438, 
228 Mo.App. 817. 

Probable cause 

Where probable cause was an ele¬ 
ment of defendant's claim of priv¬ 
ilege, whether it had been establish¬ 
ed by the testimony was held for the 
jury.—Williams v. Kroger Grocery 
& Baking Co., 1 A.2d 495, 133 Pa. 
Super. 1, affirmed 10 A.2d 8, 337 
Pa. 17. 

Purpose of false statements made 
by defendant was held under the evi¬ 
dence a question for the jury,—J. 
Hartman & Co. v. Hyman, 134 A. 
486, 287 Pa. 78, 48 A.L.R. 567. 


Reckless disregard of the truth 
was held for the jury.—Stevenson v. 
Moms, 136 A. 234, 288 Pa. 405, 60 
A.L.R. 335. 

81. Cal,—Clark v. McClurg, 9 P.2d 
505, 216 Cal. 279, 81 AL.R. 908. 

S.C.—Moore v. New South Express 
Lines. 192 S.E. 261, 184 S.C. 266 
—Duncan v. Record Pub. Co., 143 
S.E. 31, 145 S.C. 196. 

Prima facie case of malice 

The complaint should not be dis¬ 
missed at the close of plaintiff’s case 
on the ground of qualified privilege 
where plaintiffs proof has made out 
a prima facie case of malice.—Loe- 
winthan v. Beth David Hospital, 48 
N.E.2d 319, 290 N.T. 188, motion de¬ 
nied 50 N.E.2d 241, 290 N.T. 864. 

82. Mo.—Gust V. Montgomery Ward 
& Co., 80 S.W.2d 286, 229 Mo.App. 
371. 

83. Mo.—Gust V. Montgomery Ward 
& Co., supra. 

Va.—Montgomery Ward & Co. v. 
Nance, 182 S.E. 264, 165 Va. 363. 

84. U.S.—Montgomery Ward & Co 
V. Watson, C.C.A,W.Va., 55 F.2d 
184. 

Mo.—Gust V. Montgomery Ward & 
Co., 80 S.W.2d 286, 229 Mo.App. 
371, 

Va.—Montgomery Ward & Co. v. 
Nance, 182 S.E. 264, 165 Va. 363. 

85. U.S.—^Montgomery Ward & Co. 
V. Watson, C-CA-W.Va., 55 P.2d 
184. 

Transcending bounds of privilege 
If the manner in which words 
were spoken and the words them¬ 
selves so transcend the bounds of 
the privilege that reasonable men 
might differ on the question as to 
whether or not such manner and 
such words indicated the presence of 
malice, then the court should not 
take that question from the jury.— 
Boehm v. Western Leather Clothing 
Co., Mo.App., 161 S.W..2d 710—Gust 
v. Montgomery Ward & Co., 80 S.W. 
2d 286, 229 Mo.App. 371. 

86 . U.S.—Montgomery Ward & Co, 
V. Watson, C.C.A.W.Va., 55 F.2d 
184. 

87. U.S.—^Montgomery Ward & Co, 
V. Watson, supra. 
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88. Mo.—Gust V. Montgomery Ward 
& Co.. 80 S.W.2d 286. 229 Ho App 
371. 

89. Mich.—Sherwood v. Bvenin*? 
News Ass’n, 239 NW. 305, 256 
Mich. 318—^Raymond v. Croll, 206 
N.W. 556, 233 Mich. 268. 

Mont—Manley v. Harer, ^4 P. 937 , 
82 Mont. 30. 

Tex.—Snider r. Leatherwood, C.v 
App., 49 S.W.2d nor. error dis¬ 
missed. 

Va.—Federal Land Bank of Ba’t- 
more v. Birchfield, 3 S.E.2d 4&^. 
I 73 Va. 200—Chalkley v. Atlant:c 
Coast Line R. Co., 143 S.E. 631, 160 
Va. 301. 

Wyo.—Sylvester v. Armstrong, 

R. 2d 729, 53 Wyo. 882. 

“The question of malice or no mal¬ 
ice is for the jury, but there is al¬ 
ways the prior question, Ts there 
any evidence of malice to go to 
the jury?' and this is for the judge." 
—Miller Ins. Agency v. Home Pire 
& Marine Ins. Co. of California, 51 
P.2d 628, 634, 100 Mont 651, 
Itanguage as evidenee of maOice 
Whether the language used in a 
particular case on its face consti¬ 
tutes evidence tending to show ac¬ 
tual malice is a question of law for 
the determination of the court.— 
Carver v. Greason, 177 P. 539, 104 
Kan. 96. 

Bvideuce held iusuffid^t to go to 
jury 

U.S.—Lee v. Cannon Mills Co., C.C.A 
N.C., 107 F.2d 109. 

Cal.—^Harris v. Curtis Pub. Co, 121 
P.2d 761, 49 Cal.App.2d 340. 

Miss.—Scott-Burr 'Stores Corporation 
V. Edgar, 177 So. 766, 181 Miss. 486. 
Mo.—Perdue v. Montgomery Ward 
Co., 107 S.W.2d 12, 341 Mo. 252. 

Tex.—Rivers v. Peazell, Civ.App., 58 

S. W,2d 133—Snider v. Leather- 
wood, Civ.App., 49 S.W.2d 1107, 
error dismissed. 

Utah.—^Williams v. Standard-Exami¬ 
ner Pub. Co., 27 P.2d 1, 83 Utah 
31. 

Va.—^Peoples Life Ins. Co. of Wash¬ 
ington, D. C., V. Talley, 186 SE. 42. 
166 Va. 464—Chalkley v. Atlantic 
Coast Line R, Co., 143 S.B. 631, 150 
Va. 301. 
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comes the duty of the court to dispose of the case 
by nonsuit or dismissal, direction of a verdict, or 
the like.^® Mere suspicion of improper motive, or 
at most a scintilla of evidence, does not warrant 
submission of the question of malice to the jury,^^ 
nor does the mere fact that the language of the 
communication was somewhat severe and a di¬ 
rected verdict in favor of defendant has been held 
proper where it appears that the language and cir¬ 
cumstances attending the publication were as con¬ 
sistent with the nonexistence of malice as with its 
cxistence.^2 

Effect of plea of justification. The mere fact 
that a plea of justification is filed is not alone evi¬ 
dence of malice sufficient to go to the jury it is 
only where a defendant will neither abandon the 
plea nor give any evidence to support it, obstinately 
persisting in the charge to the last without any 
sufficient reason, that such plea constitutes evi¬ 
dence of malice.®^ 

Advice of counsel. Where the defense in an ac¬ 
tion for malicious defamation is that defendant act¬ 
ed on the advice of counsel, the question whether 
the requirements of this defense have been met 
should be left to the jury if it appears doubtful 
as to whether all the facts were fairly and fully dis¬ 
closed to the attorney but it has been held that 

—Sylvester v. Armstrong, 84 P. 

2d 728, 53 Wyo. 382. 

90^ U.S.—Guthrie v. Great Am. Ins, 

CJo., €.C.A.W.Va., 151 F.2d 738— 

Kroger Grocery & Baking Co. v. 

Yount, C.C.A.MO.. 6$ F.2d 700, 92 
AIi.R. 1166—^Montgomery Ward & 

Co. V. Watson, C.C.A.W.Va, 65 F. 

2d 184. 

Cal.—Jackson v. Underwriters’ Re¬ 
port, 69 P.2d 878, 21 Cal.App.2d 
591. 

Mo.—^Merriam v. Star-Chronicle Pub. 

Co., 74 S.W.2d 592, 335 Mo. 937— 

Gust V. Montgomery Ward & Co., 

80 S.W.2d 286, 2.29 Mo.App. 371, 

Okl.—^Reininger v. Prickett, 137 P.2d 
695, 192 Okl, 486. 

S.D.—^McLean v. Merriman, 175 N.W. 

878, 42 S,D. 394. 

Tex.—Cyrus W. Scott Mfg. Co. v. 

Minis, Civ.App., 67 S.W.2d 885, 
error dismissed—Rogers v. Indus¬ 
trial Rice Mills, Civ.App., 292 S. 

W. 944, 

Wyo.—Corpus Stirls cited in Sylves¬ 
ter V. Armstrong, 84 P,2d 729, 733, 

63 Wyo. 382. 

37 CJ, p 108 note 8. 

91. Mich.—Raymond v. Croll, 206 N*. 

W. 556. 233 Mich. 268. 

92. Wyo.—Sylvester v. Armstrong, 

84 P.2d 729, 53 Wyo. 382. 

93. U.S.—Montgomery Ward & Co. 


if it is plainly apparent that all the facts known or 
ascertainable by reasonable inquiry, were fully and 
fairly related to a competent attorne}^ and the al¬ 
leged defamation arose from the advice of the at¬ 
torney given on such information, it is proper for 
the court to direct a verdict for defendant.^"^ 

§ 229. - Comment or Criticism; Reports 

of Official Proceedings 

It is for the court to determine whether the sub¬ 
ject of criticism is one to which the rule of fair com¬ 
ment is applicable; but the question whether the defend¬ 
ant exceeded* the proper bound of comment or criticism 
ordinarily is for the jury, at least if conflicting Infer¬ 
ences may be drawn. Whether the report of an official 
proceeding is fair and accurate is generally for the jury. 

Whether a publication falls within or outside the 
scope of comment and criticism is a question of 
law.SS It is for the court to determine, for exam¬ 
ple, whether the subject of the alleged defamatory 
criticism is a matter of public concern.^9 Wheth¬ 
er the publication has exceeded the limits of fair 
criticism or comment may be a question of law^ 
or of fact,2 depending on the circumstances. Or¬ 
dinarily it is a question for the jury whether de¬ 
fendant has stepped beyond the bounds of fair 
comment,3 at least where the evidence creates doubt 
on the issue.'^ It is usually for the jury to deter¬ 
mine whether the particular criticism represented 

99. Mont.—Griffin v. Opinion Pui^ 
Co., 13S P.2d 580, 114 Mont. 602. 

1 . N.D.—Streeter v. Emmons Coun¬ 
ty Farmers’ Press, 222 N.W. 455, 
57 N.D. 438. 

37 C.J. p 108 note 14. 

2. N.D.—Streeter v. Emmons Coun¬ 
ty Farmers’ Press, 222 N.W. 455. 
57 N.D. 438. 

37 C.J. p JOS note 15. 

3. Ala.—^Krasner v. State, 26 So.2a 
526. 248 Ala. 12. 

N.T.—Shields v. Chilton Co., 8 N.Y, 
S.2d 276, 255 App.Div. 9S5, reargu¬ 
ment denied 9 N.Y.S.2d 58.2, 256 
App.Div. 820—^Kenna v. Daily Mir¬ 
ror, 295 N.Y.S. 219, 250 App.Div. 

12 N.E. 2 d 168, 276 
V. Dunkirk 
PrinUng Co.. 237 N.Y.S. 123. 227 
App.Div. 130, affirmed in part and 
reversed in part on other grounds 
172 N.B. 139, 254 N.Y. 95, 72 A,D.R. 
913—Arsdale v. Time, Inc., 35 
N.Y.S.2d 951, affirmed 39 N.Y.S. 2 d 
413, 265 App.Div. 919. 

Tex.—^Houston Press Co. v. Smith, 
Civ.App,, 3 S.W,2d 900, error dis¬ 
missed. 

Va.—James v. Ha^*nies, 16S S.E. 333. 
160 Va. 253. 

V. New York 
Corporation, 16 
172 Misc. 1061— 
Commercial News- 


V. Watson, C.C.A.W.Va., 55 F.2d 
184. 

D.C.—^National Disabled Soldiers’ 

League v. Haan, 4 F.2d 436, 55 
App,D.C. 243. 

Wyo.—Sylvester v. Armstrong, 84 P. 
2d 729. 53 Wyo. 382. 

94. Miss.—Scott-Burr Stores Corpo¬ 
ration V. Edgar, 177 So. 766 , 181 
Miss, 486. 

95. Miss.—Scott-Burr Stores Corpo¬ 
ration V. Edgar, supra. 

96. Fla.—^Atlantic Coast Line R. Co. 
V. Ward, 109 So. 452, 92 Fla. 526. 

97. Fla.—^Atlantic Coast Line R. Co. 
V. Ward, supra. 

8 . N.D.—Corpus Juris cited ia 
Streeter v. Emmons County Farm¬ 
ers* Press, 222 N.W. 465, 458, 57 
N.D. 438. 

7 C.J. p 108 note 13. 

Lnswer and affidavit as part of pro- 
ceedi3tg 

In action against newspaper for 
ublishing alleged libelous article 
oncerning judicial proceeding, trial 
ourt was required to determine as 
latter of law whether answer and 
ffidavit filed by attorney had be- 
ome part of judicial proceeding, so 
hat comment thereon was privileg- 
—May V. Syracuse Newspapers, 
94 N.Y.S. 867, 250 App.Div. 155. 
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625, affirmed 
N.Y. 483—^Hoeppner 


4. N.Y.—Cohalan 
Worl d-Telegram 
N.Y.S,2d 706, 
Schwimmer v. 



§ 229 


LIBEL AND SLANDER 


the honest opinion of its author,5 whether it was 
expressed for a proper purpose,® and whether the 
statement complained of was merely the expression 
of an opinion or carried with it a false implica¬ 
tion of defamatory facts.^ However, where the 
facts are plain, and only one inference can be 
drawn therefrom, the question whether a statement 
exceeded the limits of fair comment and criticism is 
one of law for the court.^ 

Depending on the circumstances, it may be for 
the trial court to determine as a matter of law, 
or for the jury as a matter of fact, whether an 
article was a fair, true, and accurate report of a 
judicial proceeding.^ Generally it may be left to 
the jury to decide whether a report of a judicial, 
official, or other public proceeding is fair and ac¬ 
curate;^® but on undisputed evidence affirmatively 
establishing that the article complained of was a 
fair report of a judicial proceeding the question is 


53 C.J.S. 

one of law for the court.^l Whether an abridged 
report of a report of official proceedings constitut¬ 
ing a privileged occasion has the same effect on 
the character of one referred to as a full report 
would have had may be a question for the jury.i2 

§ 230. - Damages 

a. In general 

b. Mitigation or aggravation of dam¬ 

ages 

a. In General 

Issues as to the existence and amount of damages, 
and whether the defamatory publication was the proxi¬ 
mate cause thereof, ordinarily are questions of fact for 
the jury. 

It is generally for the jury to determine whether 
plaintiff in an action for defamation suffered, or is 
entitled to, any damages at all.^3 So too the amount 


paper Co., 228 N.T.S. 220, 131 Misc. 
552—Hall T. Binghamton Press Co., 
29 K T.S 2d 760, reversed on other 
grounds 33 N.Y.S 2d 840, 263 App. 
Div. 403, affirmed 70 N.B.2d 637, 
296 N.Y. 714. 

Va.—James v. Haymes, 168 S.E. 333, 
160 Va. 253. 

Reaction of fair-minded man 

Where a fair question arises as 
to whether an unwarranted im¬ 
putation of dishonorable or corrupt 
motives has been made, the test to 
be applied is the subjective one of 
the reaction of a fair-minded man, 
which IS properly left for determina¬ 
tion by a jury.—Thomas v. Hunt, 58 
N.Y.S.2d 754, affirmed 62 N.Y.S.2d 
612. 270 App.Div. 923, 

5. Mont.—Griffin v. Opinion Pub. 

Co., 138 P.2d 580, 114 Mont, 502. 

6- Mont.—Griffin v. Opinion Pub. 

Co., 138 P.2d 580, 114 Mont. 502. 
Sensationalism 

The manner of publication is a 
matter for the jury to consider in 
determining whether defendant's mo¬ 
tive in making it was to report a 
proceeding of public interest or was 
mere sensationalism.—^Warren v. 
Pulitzer Pub. Co., 78 S.W.2d 404, 
336 Mo. 184. 

JDesire to defame 

Whether newspaper's printing of 
court record of motorist’s hearing 
eleven years previous for traffic vio¬ 
lation was on proper occasion and 
for proper purpose, or was done from 
desire to defame the chief of police 
who was riding with motorist, was 
for jury in libel actions.—Bausewine 
V. Norristown Herald, 41 A.2d 736, 
351 Pa, 634, certiorari denied 66 S. 
Ct, 29. 326 U.S. 724, 90 L.Ed. 429. 

7. Mont.—Griffin v. Opinion Pub. 
Co, 138 P.2d 580, 114 Mont. 502. 


N.Y.—Foley v. Press Co., 235 N.Y.S. 
340, 226 AppDiv. 635, followed in 
Foley V. New York Evening Jour¬ 
nal, 235 N.Y.S. 357, 226 App.Div. 
550—^Van Arsdale v. Time, Inc, 35 
N.Y.S.2d 951, affirmed 39 N.Y.S.2d 
413, 265 App.Div. 919. 

8. N.Y.—Sherman v. International 
Pjublications, 212 N.Y.S. 478, 214 
App.Div. 437—^Hall v. Binghamton 
Press Co, 29 N.Y.S.2d 760, revers¬ 
ed on other grounds 33 N.Y.S.2d 
840, 263 App.Div. 403, affirmed 70 
N.B.2d 537, 296 N.Y. 714. 

N.D.—Streeter v. Emmons County 
Farmers’ Press, 2.22 N.W. 455, 57 
N.D. 438. 

Directed verdict for defendant held 
proper 

D.C.—Sullivan v. Meyer, 141 F.2d 
21, 78 XJ.S.App.D.C. 367, certiorari 
denied 64 S Ct. 1145, 322 U.S. 743, 
88 LEd, 1575. 

9 _ N.Y.—Smith v. Buffalo Times, 
209 N.Y.S. 225, 124 Misc. 495, af¬ 
firmed 209 N.Y.S. 921, 214 App.Div. 
760. 

10. U.S.—^Hubbard v. Associated 
Press, C.C.A.S.C., 123 P.2d 864— 
Vaughan v. News Deader Co., C.C. 
A.Va., 105 F.2d 360. 

N.Y.—Campbell v. New York Eve¬ 
ning Post, 157 N.E. 153, 245 N.Y. 
320, 62 A.D.R. 1432—O’Connor v. 
Field, 41 N.Y.S.2d 492, 266 App. 
Div. 121—George v. Time, Inc., 19 
N.Y.S.2d 385, 259 App.Div. 324, 

affirmed 39 N.E.2d 941. 287 N.Y. 
742—Franklin v. Sun Printing & 
Publishing Ass’n, 5 N.Y.S.2d 356, 
254 App.Div. 489. 

37 C.J. p 108 note 16. 

Chajcge to grand jury 
Under the evidence it was held 

that whether a publication was a 

fair, bona fide, and substantially ac¬ 
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curate report of a judge's charge to 
a grand jury was a question for the 
trial jury.—Evening News Co. v. 
Bowie, 141 A, 416, 154 Md. 604. 
Headlines as fair index of contents 
of article 

Whether headlines in a newspa¬ 
per article were a fair index of the 
subject matter so as to be within 
the privilege of the article was held 
a question for the jury.—Campbell 
V. New York Evening Post, 157 N. 
E. 153, 245 N.Y. 320, 62 A.L.R. 1432. 
Caption under picture as statement 
of fact 

Where caption under picture of 
plaintiff stated that he shot two men, 
was convicted, but went free at sec¬ 
ond trial, whether reasonable reader 
would interpret the caption as a 
statement of facts or as a report of 
judicial proceedings was for jury in 
action for libel.—^Van Arsdale v. 
Time, Inc., 35 N.Y.S..2d 951, affirmed 
39 N.Y.S.2d 413, 265 App.Div. 919. 

11. Cal.—Jackson v. Underwriters’ 
Report, 69 P.2d o78, 21 Cal.App. 
2d 591. 

N.Y.—George v. Time, Inc., 19 N.Y. 
S.2d 385, 259 App Div. 324, affirmed 
39 N.E.2d 941. 287 N.Y. 742. 

12. Mo.—^Brown v. Globe Printing 
Co., 112 S W. 462, 213 Mo. 611, 127 
Am.S.R. 627. 

13. U.S.—^Vaughan v. News Leader 
Co., C.C.A.Va., 105 F.2d 360. 

N.Y.—^Kramer v. News Syndicate 
Co., 32 N.E.2d 552, 284 N.Y. 657 
N.C.—^Lay v. Gazette Pub. Co., 183 
S.E. 416, 209 N.C. 134. 

Bvidence held sufficient to go to jnxy 
(1) Generally. 

Iowa.—Shultz V. Shultz, 275 N.W 
562, 224 Iowa 205. 

N.C.—Stevenson v, Northington, 169 
S.E. 622, 204 N.C. 690. 
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of damages to be awarded is determined by, and 
rests in the sound discretion of, the jury,or, if 
the trial is without a jury, the trial judge.15 T^e 
question whether the defamation was the proxi¬ 
mate cause of a particular item of claimed damage 
ordinarily is a question of fact for the jury,i5 pro¬ 
vided there is sufficient evidence tending to show 
that the damage claimed was the result of the pub- 


§ 230 

Secoyidary puhlicafion or repetition. On the 
question of defendant’s liability for damages from 
a secondary publication or repetition, it is for the 
jury to determine, under instructions of the court, 
whether, in view of the circumstances under which 
the original defamation was uttered, a secondary 
publication or repetition was the natural and prob¬ 
able consequence of such defamation which could 
and should have been foreseen by defendant's 


lication.l7 

Pa.—Bausewine v. Norristown Her¬ 
ald, Inc., Com.Pl., 60 Montg.Co. 285. 
Tex.—Enterprise Oo. v. Ellis, Civ. 
App., 98 S.W.2d 452—^Houston 
Printing Co. v. Jones, Civ.App., 282 
S.W. 854. 

(2) In action by former employee 
against former employer for slander 
in connection with a claim for com¬ 
pensation, testimony of witness that 
he believed that former employee 
had been injured, that general super¬ 
visor’s statement to the contrary did 
not change witness’ opinion, and that 
the statement did not lower former 
employee in witness’ estimation, did 
not negative, as a matter of law, the 
existence of general damages.—^West 
Texas Utilities Co. v. Wills, Tex.Civ. 
App.. 164 S.W.2d 405. 

14. U S.—^Liquid Veneer Corporation 
V. Smuckler, C.C.A.Cal., 90 P.2d 
196. 

Cal—Meyers v. Berg, 298 P. 806, 212 
Cal. 415—-Maher v. Devlin, 263 P. 
812. 203 Cal. 270—-Behrendt v. 

Times-Mirror Co., 85 P.2d 949, 30 
Cal.App.2d 77. 

Conn,—Sandora v. Times Co., 155 A. 
S19, 113 Conn. 574. 

HawaiL—^Van Poole v. Nippu Jiji Co., 
34 Hawaii 354. 

Ill.—Cook V. East Shore Newspapers, 
64 N.E.2d 751, 327 Ill.App. 559. 

Ind.—^Wayne Works v. Hicks Body 
Co., 55 N.E.2d 383, 115 Ind.App. 10 
—Curtis V. Mann, 14 N.E.2d 345, 
105 Ind.App. 601. 

Iowa.—Simons v. Harris, 245 N.W. 
875, 215 Iowa 479. 

Ky.—Jones v. Grief, 131 S.W.2d 487, 
279 Ky. 579—Yates v. Mullins, 26 
SW.2d 757, 233 Ky. 781—Sally v. 
Brown, 295 S.W. 890, 220 Ky. 576. 
ha.—^Naihaus v. Louisiana Weekly 
Pub. Co., 145 So. 527, 176 La. 240. 
Miss.—Kroger Grocery & Baking Co. 
V. Harpole, 166 So. 335, 175 Miss. 
227—Landrum v. Ellington, 120 --So. 
444. 152 Miss. 569. 

Mo.—Coats V. News Corp., 197 S.W. 
2d 958—Reese v. Fife, 279 S.W. 415 
—Lonergan v. Love, 150 S.W.2d 
534, 235 Mo.App. 1066. 

Mont.—Keller v. Safeway Stores, 108 
P.2d 605, 111 Mont. 28. 

Neb.—Hall v. Vakiner, .248 N.W. 70, 
124 Neb. 741. 

Elliot v. Sinclair, 299 N.T.S 
S24, 252 App.Div. 833—Cohen v. Ei- 
senberg, 19 N.Y.S.2d 678, 173 Misc 


1089, affirmed 24 N.Y.S.2d 1004, 260 
App.Div. 1014, reargument denied 
25 N.T.S.2d 995. 261 App.Div. 890 
—^Richards v. Bieber, 1 N.Y.S.2d 
442, 166 Misc. 91, affirmed 6 N.Y.S. 
2d 160, 254 App.Div. 832—Sebring 
V. Underhill, 217 N.Y.S. 354, 127 
Misc. 671—Evans v. Star Co., 209 
N.Y.S. 267, 124 Misc. 777—Foerster 
V. Ridder, 57 N.Y.S 2d 668. 

—Both V. Greensboro News Co., 
6 S.E.2d SS2, 217 N.C. 13. 

N.D.—Rickbeil v. Grafton Deacon¬ 
ess Hospital, 23 N.W.2d 247, 74 
N.D. 525 —V^’^aite v. Stockgrowers’ | 
Credit Corporation, 249 N.W. 910, ^ 
63 N.D- 763, followed in Davis v. 
Stockgrowers’ Credit Corporation, 
249 N.Wh 912, 63 N.D. 768. 

S.C.—^Leevy v. North Carolina Mut. 
Life Ins. Co., 191 S.E. 811, 184 S.C. 
111 . 

Tex.—Bell Pub. Co. v. Garrett Engi¬ 
neering Co., 170 S.W.2d 197, 141 
Tex. 51—^West Texas Utilities Co. 
V. WUls, Civ.App., 164 S-W.2d 405 
—Freeman y. Schwenker, Civ.App., 
73 S.W.2d 609—Southern Pub. Co. 
V. Foster, Civ.App, 36 S.W.2d 231, 
reversed on other grounds. Com. 
App., 53 S.W.2d 1014—^Hooker v. 
Fort "Worth Press Co., Civ.App., 
11 S.W 2d 586—^Express Pub. Co. v 
Hornmuth, Civ.App., 5 S.W.2d 1025, 
error refused. 

Va.—^Weatherford v. Birchett, 164 S. 
E. 535, 158 Va. 741—Snyder v. Fa¬ 
therly, 163 S.E. 358, 158 Va. 335— 
Times-Dispatch Pub. Co. v. Zoll, 
139 S,E. 505, 148 Va. 850. 

37 C-J. p 114 note 14. 

”The measure or criterion of the 
general damages which the law in¬ 
fers as flowing from a slanderous 
statement which is actionable per se 
is the enlightened consciences of an 
impartial jury.”—Ingram v. Ken¬ 
drick, 172 S.E. 815, 817, 48 Ga.App. 
278. 

15. Ill.—Cook V. East Shore News¬ 
papers, 64 N.E.2d 751, 327 Ill.App. 
559. 

Ind.—Curtis v. Mann. 14 N.E.2d 345, 
105 Ind.App. 601. 

N.Y.—^Naegele v. MacFadden Publi¬ 
cations, 292 N.Y.S. 851, 161 Misc. 
684. 

37 C.J. p 115 note 15. 

16. Ga.—^Harrison v. Constitution 
Pub. Co., 152 S.E. 131, 41 Ga,App 
102 . 


S.C.—Watkins v. Record Pub. Co.. 

133 S.E. 100. 134 S.C. 470, 

Pxoof of other cause 
In a libel suit, where there was 
sufficient testimony to take to the 
jury the question of the damage to 
plaintiff’s business, proof by defend¬ 
ant tending to show some other cause 
for the falling off of his business 
did not render the question conjec¬ 
tural, so as to take it from the jury. 
—Martinoff v, Jackson News Pub. 
Co., 197 N.W. 576. 226 Mich, 233. 
Particular injuries 

(1> Decrease in, or injury to, busi¬ 
ness. 

Ind.—Wayne Works v. Hicks Body 
Co., 55 N.E.2d 382, 115 Ind.App. 10. 

—^United Factories v. Brigham, 
App., 117 S.W.2d 662, certiorari 
quashed State ex rel. United Fac- 
: tones V. Hostetter, 126 S.W. 2d 
‘ 1173. 344 Mo. 386. 

Tex.—Hooker v. Fort Worth Press 
Co., Civ.App.. 11 S.W.2d 586. 

(2) Injury in profession. 

D.C.—^Washington Times Co. v. Bon¬ 
ner, 86 F.2d 836. 66 App.D.C. 280, 
110 A.L.R. 393. 

Or.—^Mannix v. Portland Telegram, 
23 P.2d 138, 144 Or. 172, 90 A.L.R. 
55. 

(3) Loss of, or failure to procure, 
other employment. 

Iowa.—Taylor v. Hungerford, 217 N. 

W. 83, 205 Iowa 1146. 

S.C.—^Norman v. Stevenson Theatres, 
156 S.E. 357. 159 S.C. 191. 

17. N.D.—^Ellsworth v, Martindale- 
Hubbell Law Directory, 289 N.W. 
101, 69 N.D. 610. 

Third person’s witlidrawal from pro¬ 
posed venture 

In action for alleged wrongful is¬ 
suance and circulation of false cred¬ 
it information concerning plaintiff 
and his business, withdrawal of is¬ 
sue of damages resulting from third 
person's failure to invest money In 
business venture with plaintiff as 
previously promised was held proper 
where nothing had been done toward 
the proposed venture and it was im¬ 
possible to determine whether it 
would have been successful.—Cat- 
arau v. Sunde & D'Evers Co., 63 P. 
2d 365, 188 Wash, 592. 

18. N.C.—Sawyer v. Gilmers, Inc., 
126 S,E. 183, 189 N.C, 7, 41 A.L,R. 
1184. 
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Damages as nominal or substantial. It cannot be 
assumed as a matter of law that the damages should 
be nominal only.^^ Ordinarily the question whether 
plaintiff is entitled to nominal or substantial dam¬ 
ages is a question for the jury,20 and the jury can¬ 
not be instructed to limit the amount of recovery 
to nominal damages it has been said that it is 
only when a mere technical invasion of legal right 
is shown, unaccompanied by z^ny actual injury to 
person or property, that the court is authorized to 
instruct the jury to return a verdict for nominal 
damages only .22 It is within the province of the 
jury, however, to allow nominal damages only,^^ 
in the exercise of its discretion.^^ Where the ar¬ 
ticle complained of is libelous per se, and there is 
no contention that it is true, the court may properly 
instruct the jury to find at least nominal damage.25 

b. Mitigation or Aggravation of Damages 

Questions relating to mitigation or aggravation of 
damages, such as the effect of an unsuccessful plea of 
justification, and the awarding of punitive damages, are 
usually questions for the jury. The sufficiency of a re¬ 
traction may be a question for the court or for the 
jury, depending on the circumstances. 

It is usually for the jury to determine whether 
matters relied on in mitigation or aggravation of 
damages are established by the evidence,and the 
weight to be given to evidence introduced on such 
issues is peculiarly the province of the jury, and 
not of the court.27 The extent to which evidence 


of plaintiffs bad reputation reduces damages is to 
a large extent within the sound discretion of the 

jury .2 8 

Retraction, *\\niether a retraction was complete 
may be a question of law for the court ;29 and 
whether it was published within a reasonable time 
is a question of law where the court can see from 
the nature of the case that the time elapsed exceed¬ 
ed any possible time required by convenience or 
necessity.^® It is sometimes for the jury, howev¬ 
er, to determine whether a retraction was fair and 
complete,^! whether the retraction was published 
as far as practicable in the same position as the 
original publication ,22 whether it was pcblished 
within a reasonable time,33 whether it wai other¬ 
wise reasonable and proper under the circumstanc¬ 
es of the case,34 and to what extent it mitigated the 
damages suffered by plaintiff.35 Under a statute 
dealing with the immunity of newspapers from li¬ 
ability for defamation in certain cases where they 
have acted without negligence, and have published 
a retraction, the question of defendants negli¬ 
gence was held, under the facts, one for the jury.36 

Unsuccessful plea of justification. Whether an 
unsuccessful plea of justification enhances damages 
depends on the good faith in which it was tendered 
and hence is a question for the jury,37 

Exemplary or punitive damages. The awarding 
of exemplary or punitive damages.38 and the amount 


19. Cal.—^Lick v. Owen, 47 Cal. 252. 
Mich.—^Whittemore v. Weiss, 33 

Mich- 348. 

20. Mass.—Bishop v. Journal News¬ 
paper Co., 47 N.E. 119, 168 Mass. 
327—Markham v. Russell, 12 Allen 
573, 90 Am D. 169. 

21. Ala.—Starks v. Comer, 67 So. 
440. 190 Ala. 245. 

22. Mass.—Markham v. Russell, 12 
Allen 573, 90 Am.D. 169. 

23. Hawaii.—^Van Poole v. Nippu 
Jiji Co., 34 Hawaii 354. 

Tex.—^Von Schoech v. Herald News 
Co., Civ.App., 237 S.W. 651, 

24. Ala.—Starks v. Comer, 67 So. 
440, 190 Ala. 245, 

Hawaii.—Van Poole v. Nippu Jiji 
Co., 34 Hawaii 354. 

25. Tex.—Express Pub. Co. v. Hom- 

muth, Civ.App., 5 S.\V.2d 1026, 

error refused. 

26. Ga.—McIntosh v. Williams, 128 
S.E. 672, 160 Ga. 461, conformed to 
129 S.E. 5, 34 Ga.App. 180, 

37 C.J. p 109 note 19. 

Heat of passion; just anger 

It IS for the jury to determine 
whether the person making the de¬ 
famatory remarks did so in the 
heat of passion and was justly an¬ 


gry.—Sumner Stores of Mississippi 

V. Little, 192 So. 857, 187 Miss. 310. 

27. Va—^Ne-ws Leader Co. v. Kocen, 
3 S E,2d 385, 173 Va. 95, 122 AL.R. 
842. 

28. Tex.—Bell Pub. Co. v. Garrett 
Engineering Co., 170 S'W.2d 197, 
141 Tex. 51. 

Va.—Weatherford v. Birchett, 164 S. 
E. 535, 158 Va. 741. 

29. Minn.—Gray v. Times Newspa¬ 
per Co., 77 N.W. 204, 74 Minn. 452, 
73 Am.S.R. 363. 

37 C.J. p 109 note 21. 

Retraction as mitigating damages 
see infra § 257. 

30. Mich.—Couch v. Mining Jour¬ 
nal Co., 89 N.W. 936, 130 Mich, 
294. 

31- Cal.—Behrendt v. Times-Mirror 
Co., 85 P.2d 949, 30 Cal.App.2d 77. 

32. Mich.—Lawrence v. Herald Pub. 
Co., 122 N.W. 1084, 158 Mich. 459, 
25 L.R,A..N.S., 796. 

33. Mich.—^Lawrence v. Herald Pub. 
Co., supra. 

34 . Me.—Sullivan v. McCafferty, 102 
A. 324, 117 Me, 1. 

Mich.—^Lawrence v. Herald Pub. Co., 
122 N.W. 1084, 158 Mich. 459, 25 
L.R.A..N.S., 796. 
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35. Cal — ^Behrendt v. Tlmes-Mirrcr 
Co., 85 P.2d 949, 30 Cal.App.2d 77 

30. Minn.—^Thorson v. Albert Lea 
Pub. Co.. 251 N.W. 177, 190 Minn 
200, 90 A.L.R. 1169. 

37. Mo.—^Reese v- 51fe, 279 S.W. 415 

37 C.J. p 109 note 27. 

38. Iowa.—Shult* ▼. Shultz, 275 N 
W. 562, 224 Iowa 205. 

Mo.—fSeested v. Post Printing & Pub¬ 
lishing Co., 31 S.W.2d 1045, 326 
Mo. 559—^Van Orman v. J. C. Pen¬ 
ney Co., App., 80 S.W.2d 292-Con- 
rad V. Allis-Chalmers Mfg. Co., 73 
S.W.2d 438, 228 Mo.App. 817. 

N.J.—^Hoffman v. Trenton Times, 8 
A.2d 837, 17 N.J.Misc. 339. 

N.T.—Kaminsky v. American News¬ 
papers, 18 N.T.S.2d 63, 258 App.Div 
1078, affirmed 28 N.K2d 971, 283 
N.T. 748—^Devoy v. Irish World & 
American Industrial Liberator Co, 
203 N.T.S. 369, 208 Ajpp.Eiv. 319— 
Sebrmg v. Underhill, 217 N.T.S. 
354, 127 Misc. 671. 

N.C.—^Broadway v. Cope, 179 S.E. 452. 
20‘8 N.C. 85—Elmore v. Atlantic 
Coast Line R. Co., 127 S.E. 719, 139 
N.C. 658. 

N.D.—Rickbeil v. Grafton Beacoaess 
Hospital, 23 N.W.2d 247. 74 NJ). 
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thereof^® rest in the sound discretion of the jury, 
provided there is sufficient evidence to create a 
question of fact on the issue.^o 

§ 231. Instructions 

a. In general 

b. Applications of rules 

a. In General 

Instructions in an action for defamation should be 
certain and not confusing or misleading, and must not 
invade the province of the Jury. 


525—McCurdy v. Hughes, 248 N.W. 
512, 63 N.D. 435. 

Ohio.— Popke V. Hoffman, 153 N.E 
24S, 21 Ohio App. 454. 

S.C.—Smith V. Smith, 9 S.E.2d S84, 
194 S.C. 247. 

37 C J. P 124 note 73. 

Pnaitive damages not mandatory 
It is not mandatory for jury to 
award punitive damages even where 
plaintiff conclusively proves express 
malice.—Hoffman v. Trenton Times, 

8 A.2d S37, 17 N.J.Misc. 339. 
Circumstances jTistifying punitive 

damages 

In action for libel based on lan¬ 
guage . published by religious society 
in characterizing what it considered 
misconduct by one of its members, 
jury could infer malice, which would 
authorize award of punitive damages 
from tenor of article, from fact that 
several defamatory statements had 
been published, and from evidence 
that without knowledge, or with only 
fragmentary knowledge of incident 
to which the signed statements relat¬ 
ed, most of individual defendants 
who were members of society had ac¬ 
quiesced in defamation of plaintiff.— 
Moyle V. Franz. 46 N.Y.S.2d 667, 267 
App.Div. 423, affirmed 59 ]Sr.E.2d 437, 
203 N.T. 842. 

39. Mo — Seested v. Post Printing & 
Publishing Co., 31 S.W.2d 1045, 326 
Mo. 559. 

N.C.—Broadway v. Cope, 179 S.K 4’52, 
208 N.C, 85. 

40. Evidence held insxiffioient 

Tex.—^First Texas Prudential Ins. 
Co. v. Moreland, Civ.App., 65 S. 
AV.2d 616, error dismissed. 

Ta.—James v. Haymes, 168 S.B. 3’33, 
160 Va. 253. 

41. Directiaig special verdict 

It has been held not to be the duty 
of the court to instruct the jury that 
they may bring- in a special verdict, 
although both justification and set¬ 
offs are pleaded.—^Henderson v. Fox, 

9 S.E. 839, 83 Ga. 233. 

Siistractions held proper 

— ^Pinn V. Lawson, 72 F.2d 742, 
63 App.D.C. 370. 

Mass.—Sanford v. Boston Herald- 

C. J.S.-23 


Traveler Corp., 61 
Mass 156. 

Pa.—^Weglein v. Golder, 177 A. 47 
317 Pa. 437—Commonwealth v 
Verbos, Quar.Sess., 46 Dauph.Co 
243. 

S.C.—Gantt v. Belk-Simpson Co., 174 
SE. 1, 172 SC. 174. 

'37 C J. p 109 note 30 [a]. 

Instructaons held erroneous or prop¬ 
erly refused 

Ill.—^Kantor v. Dziennik Zjednocze- 
nia Pub. Co., 15 3Sr.E.2d 31, 295 IlL 
App. 412. 

Mo.—Fisher v. Myers, 100 S.'W.2d 
551, 339 Mo. 1196. 

Or.—Mount v. Welsh, 247 P. 815, 118 
Or. 568. 

S.C.—Gantt v. Belk-Simpson Co., 174 

5. E. 1, 172 S.C. 174. 

37 C.J. p 109 note 30 Eb]. 

42. Ala.—^Peinhardt v. West, 115 So. 
80, 22 Ala,App. 231, reversed on 
other grounds 115 So. 88, 217 Ala. 
12, certiorari denied 116 So. 89, 
217 Ala. 14. 

■37 C.J. p 109 note 31. 

Injury to business 

A charge that damages could not 
be awarded for injury to plaintiff's 
business does not fairly cover the 
theory of a requested charge that 
plaintiff could not recover such dam¬ 
ages unless plaintiff at such time 
was in such business.—^Age-Herald 
Pub. Co. V. Waterman, 81 So. 621, 
202 Ala. 665. 

Standards of judging chiropractors 
In chiropractor’s action for libel, 
instruction that chiropractors are not 
to be judged by standards of differ¬ 
ent schools of medicine was held 
proper.—Collins v. Tansey, 12$ A, 
536, 100 K.J.Law 170. 

Instructions held proper 
Md.—^Bowie v. Evening News Co., 
134 A. 214, 151 Md. 285. 

Tenn.—Wilson v. Gadd, 13 Tenn.App, 

6 . 

Tex.—Moore v. Davis, Com.App., 27 
S.W.2d 153, rehearing denied 32 S. 
W.2d 181. 

Instructions held erroneous 
Mo.—^Aldridge v. Zorn, App., 287 S. 
W. 650, quashed on other grounds 
State ex rel. Zorn v. Cox, 298 S.W. 
837, 318 Mo. 112. 
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43. U.S.—^Morning Union Co. v. But¬ 
ler, Conn., 151 F. 188, 80 C.C.A. 
464. 

37 C.J. p 109 note 32—64 C.J. P 898 
note 8. 

44. Mo.—^Lindhorst v. Curtis Mfg. 
Co, App., 105 S.W.2d 972. 

37 C.J. p 109 note 23. 

Instructions held misleading or con¬ 
fusing 

Ala.—Tingle v. Worthington, 110 flo. 
143, 215 Ala. 126. 

Neb.—Sorensen v. Wood, 243 N.W. 
82, 123 Neb. 348, 82 AL.Il. 1098, 
appeal dismissed EIPAB Broadcast¬ 
ing Co. V. Sorenson, '54 ^.Ct. 209, 
290 U.S. 599, 78 L.Ed. 627. 

S.C.—Tobias v. Sumter Telephone 
Co., 164 S.E. 446, 166 S.C. 161, 
Tenn.—Cox v. Seaton, 12 TenruApp. 
23. 

37 C.J. p 109 note 33 [aj. 

45. Mo.—^Hoeffner v. Western Leath¬ 
er Clothing Co., App., 161 S.W.2d 
722. 

•87 C.J. p 109 note 34. 

40. Mo.—Warren v. Pulitzer Pub. 

Co., 78 S.W.2d 404, 336 Mo. 184. 
Instructions hdd proper 
Ohio.—^Westropp v. E. W. Scripps 
Co.. 69 N.E.2d 205, 76 Ohio App. 
463. 

47. Iowa.—^Kinney v. CJady, 4 N.W. 

2d 225, 232 Iowa 403. 

Ky.—^Young v. Glancey, 269 S.W. 312, 
207 Ky. 399. 

Mo.—Reese v. Fife, 279 S.W. 415— 
Atterbury v. Brink’s Express Co., 
App., 90 S.W.2d S07. 

Va.—^M. Rosenberg & Sons v. Craft, 
29 S.E.2d 375, 182 Va. 512, 151 AJL. 
R. 1095. 

37 C.J. p 109 note 35. 

Instructions h^Ld proper 

Ga.—Ingram v. Kendrick, 172 S.B. 

S15, 48 Ga.App. 278. 

Mo.—Lee v. W. E. Puetterer Battery 
& Supplies Co., 23 S.W.2d 45. 323 
Mo. 1204—^Hoeffner v. Western 
Leather Clothing Co., App., Ml B, 
W.2d 722—Van Orman v. J. CL Pen¬ 
ney Co., App., 60 S.W.2d 409. 
XnstructiOBa held propex3y refused 
I Va.—Snyder v. Fatherly, 163. SL9BL 
1 358, 158 Va. 335. 


§ 231 

The general rules applicable to instructions in 
other civil actions ordinarily are applicable in ac¬ 
tions for defamation.^i Each part}^ is entitled to 
proper instructions covering his theory of the 
case, ^2 requested instructions are properly re¬ 

fused when covered by other instructions already 
given.^2 ’Pile instructions must be certain and not 
confusing or misleading,and should be construed 
as a whole.^5 The instructions must properly ad¬ 
vise the jury of the true issues of the case;^® they 
must conform and be confined to the issues raised 
by the pleading and evidence,^7 and a requested in- 

N.E.2d 5, SIS 
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stniction on an issue not raised by the pleadings 
or evidence is properly refused.^^ The instructions 
must not invade the province of the jury,^^ and an 
instruction assuming as established by evidence a 
fact which is in controversy is erroneous.^® 

Necessity of request for instructions. It has been 
held not to be the duty of the court to give instruc¬ 
tions in civil actions for libel or slander unless re¬ 
quested to do so.^i 

Jury as judges of law and facts. Statutes making 
the jury the judges of the law and facts in actions 
for defamation do not render it improper for the 
court to instruct the jury, even on what consti¬ 
tutes libel under the law;53 but such instructions 
are merely advisory®^ and may be disregarded by 
the jury.^^ The court should supplement its in¬ 
structions as to what constitutes libel with an in¬ 


struction to the effect that the jury have a right 
to determine for themselves the law.56 Jbe court 
is not obliged, however, in the absence of a request, 
to instruct the jury that they are the judges of the 
law as well as of the facts.®^ 

b. Applications of IRules 

The general rules governing Instructions have been 
applied, in actions for defamation, to a great many mat¬ 
ters, including matters relating to the actionable charac¬ 
ter of words, damages, publication, the person defamed, 
priviiege, malice, justification, variance, presumptions, 
and burden of proof. 

Subject to the rules defining the respective prov¬ 
inces of the court and jury, the general principles 
governing instructions in civil cases are applicable 
to instructions as to the meaning and construction 
of words and their actionable character.^3 
principles have also been applied to instructions re- 


48. Iowa.—Martens v. Martens, 164 
N.W. 645, 181 Iowa 350. 

Mo.—^Hall V. Martindale, App., 186 
S.W.2d 594. 

Okl.—Corptis Jitris cited in Thur¬ 
mond V. Chenault, 95 P.2d 890, 891, 
185 Okl. 572. 

48. Okl.—I^iskovsky v. Vrba, 177 P. 

614, 74 Okl. 123. 

Xnstmetions held proper 

Iowa.—State v. Heptonstall, 227 N. 

W. 616, 209 Iowa 123. 
mstractions held erroneons 
Iowa.—^Kinney v. Cady, 4 N.'W'.2d 225, 
232 Iowa 403. 

50. U.S.—^Massee v. ’Williams, Tenn., 
207 P. 222, 124 C.C.A. 492. 

37 C.J. p 109 note 37. 

51. Mo.—Minter v. Bradstreet Co., 
73 S.W. 668. 174 Mo. 444. 

37 C-J- p 111 note 58. 

52. Mo.—^Patterson v. Evans, 162 S. 
W. 179, 254 Mo, 293. 

53. Mo.—Patterson Evans, supra. 

54. Mont—Harringrton v. Butte Mi¬ 
ner Co., 139 P. 451, 48 Mont, 550, 51 
Ii.R.A,N.S., 369, Ann.Cas.l915D 
1257. 

37 C.J. p 104 note 53. 

55. Mont.—Manley v. Harer, 235 P. 
757, 73 Mont. 253—Harnn^ton v. 
Butte Miner Co„ 139 P, 451, 48 
Mont 550, 51 L.R.A.,N'.S„ 369, Ann. 
Cas.l915D 1257. 

50. Mo.—^Patterson v. Evans, 162 S. 
‘ W. 179, 254 Mo. 293. 

37 C.J. p 104 note '55. 

57- Mo.—^Mitchell v. Bradstreet Co., 
22 S.W. 358, 116 Mo. 226, 38 Am.S. 
R. 592, 20 Lt.R.A. 138, rehearing de¬ 
nied 22 S.W. 724, 116 Mo. 226, 38 
Am.S.R. 592, 20 L.R.A. 138. 

58. Ga.—Ingram v. Kendrick, 172 S. 

E. 815, 48 Ga.App. 278. 

Hawaii.—Baldwin v. Hilo Tribune- 
Herald, 32 Hawaii 87. 

Pa.—Stompler v. Richman, 189 A. 


730, 125 Pa.Super. 385— Common¬ 
wealth V. Verbos,. Quar.Sess., 46 
Dauph.Co. 243. 

Tex.—Bell Pub. Co. v. Garrett Engi¬ 
neering Co.. 170 S,W.2d 197, 141 
Tex. 51. 

37 C.J. p 110 note 40. 

Effect of instraction as to Ubelous 
character of statement 
An instruction that certain of the 
published statements complained of 
were libelous is tantamount to an in¬ 
struction that there was insufficient 
evidence to establish the truth of 
such statements as well €ls an in¬ 
struction that libel had been estab¬ 
lished as a matter of law.—Caller 
Times Pub.^ Co. v. Chandler, 130 SW. 
2d 853, 134 Tex. 1. 

Meauizig of substance” 

Charge that the term “In sub¬ 
stance,” as used in issue concerning 
whether defendant spoke words in 
substance as alleged in complaint, 
meant words conveying in effect the 
same meaning, although not neces¬ 
sarily used in same form or the same 
words, was proper.—Bryant v. Reedy, 
200 S.E. 896, 214 N.C. 748. 

lustructtons held proper or erroue^ 
ously refused in actions involving 
charges of, or pertaining to: 

(1) Embezzlement.—Bums v. 

Hicks, 242 IllApp, 198. 

(2) Immorality or want of chasti¬ 
ty. 

Ga—Ives ter v. Coe, 127 S.E. 790, 33 
GaApp. 620. 

Ky.—Mullins v. Mutter, 151 'S.W.2d 
1047, 287 Ky. 164. 

Miss.—Interstate Co. v. Garnett, 122 
So. '373, 154 Miss. 325, suggestion 
of error overruled 122 So. 756, 154 
Miss. 325, 63 A-L.R. 1402. 

Pa—Stompler v. Richman, 189 A. 
730, 125 PaSuper. 385. 

(3) Misconduct in public office.— 
Duncan v. Record Pub. Co., 143 S.E. 
31, 145 S.C. 196. 
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(4) Poisoning.—Smith v. Smith, 9 
S.E.2d 534, 194 S.C. 247, 

(6) Theft. 

Mo.—^Hall V. Martindale, App., 166 S. 
W.2d 594. 

S.C.—Merritt v. Great Atlantic & Pa¬ 
cific Tea Co.. 184 S.E. 145, 179 S.O. 
474. 

(6) Other matters. 

Ga—Ingram v. Kendrick, 172 SJI. 

815, 43 GaApp. 278. 

Mo.—^Hall V. Martindale, App., 166 S. 
W.2d '594—^Vaughn v. May, App., 
9 S.W.2d 156. 

N.J.—Collins V. Tansey, 126 A. 586, 
100 N.J.Law 170. 

Or.—^Peck v. Coos Bay Times Pub. 

Co., 259 P. 307, 122 Or. 408. 

Pa.—O’Donnell v. Philadelphia Rec¬ 
ord, 56 PaDist. & Co. 328. 

S.C.—^Duncan v. Record Pub. Co., 143 
SE. 31, 145 SC. 196—James v. 
Western Union Telegraph CJo., 126 
• S.E. 653, 130 -S-C. '533. 

Wash.—Carey v. Hearst Publications, 
143 P.2d 857, 19 Wash.2d 655. 

37 C.J. p 110 note 40 [a]. 

Zustructious held erroneous or 
properly refused in actions involving 
charges of, or pertaining to: 

(1) Arrest.—^Kantor y. Dziennik 
Zjednoczenia Pub. Co., 15 N.B.2d 81, 
295 IlLApp. 412. 

(2) Credit rating.—Ideal Motor Co. 
V. Warfield, 277 S.W. 862, 211 Ky. 
576. 

(3) Immorality. 

Ark.—McDaniel v. Jordan, 262 S.W. 
30, 164 Ark. 455. 

N.Y.—Szalay v. New York American. 
4 N.Y.S.2d 620, 254 App.Div. 249. 

(4) Insulting words.—Cook v. Pat¬ 
terson Drug Co, 39 S.E.2d 304, 185 
Va '516. 

(5) Larceny or theft. 

Ky.—Pawley v. Stone, 284 S.W. 1012, 
215 Ky. 121. 
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lating to damages generally,59 damages when the i damages,mitigation of damages,52 aggravation of 
publication is actionable per se,50 the measure of | damages,5^ exemplary or punitive damages,®^ nom- 


Miss.—Baldwin Piano Co. v. Jones, 
119 So. 182, 152 Miss. 254. 

(6) Perjury.—Carey v. Hears! 
Publications, 144 P.2d 857, 19 Wasla. 
2d 655. 

(7) Other matters.—Seested v. 

Post Printing & Publishing Co., 31 S. 

W. 2d 1045, 326 Mo. 559. 

59 . Mo.—Humphreys v. Pile, 128 S. 
W. 208, 144 Mo.App. 28- 

S^CJ._^Merritt v. Great Atlantic & Pa¬ 

cific Tea Co., 1*84 S.E. 145, 179 S. 
C. 474. 

Va.—Snyder v. Fatherly, 163 S.E. 358, 
158 Va. 335. 

pailnre to give ins tm ctiQn. on coin- 
pensatory damages was held error.— 
Memphis Press-Scimitar Co. v. Chap¬ 
man, C.C.A.Tenn., 62 P.2d '565, cer¬ 
tiorari denied Chapman* v. Memphis 
Press-Sciniter Co., ‘53 S.Ct. 7'87, 289 
U.S. 756, 77 L.Bd. 1500. 

Remote damages 

Where plaintiff sought only gen¬ 
eral damages presumably flowing 
from statement slanderous per se, 
failure to charge statute relating to 
remote damages was not error.—^In¬ 
gram V. Kendrick, 172 S.E. 815, 48 
GaApp. 278. 

Instructioiis held proper or errone¬ 
ously refused 

Mo.—Hoeffner v. Western Leather 
Clothing Co., App., 161 S.W.2d 722. 
N.T.—Szalay v- New Tork American, 
4 N.T.S.2d 620, 254 Ajpp.Div. 249. 
N.C.—^Bryant v. Reedy, 200 S.E. 896, 
214 N.C. 748. 

Pa.—Stompler v, Richman, 189 A- 
730, 125 Pa.Super. 385. 

37 C.J. p 110 note 41 [b]. 

Instructions held erroneous 
Ill.—^Kantor v, Dziennik Zjednoczenia 
Pub. Co., 15 N.E.2d 31, 295 Ill.App. 
412. 

X. T.—Zator v. Buchel, 247 N.T.S. 686, 
231 App.Biv. 334. 

Tex.—^Jenkins v. Taylor, Civ. App., 4 
S.W.2d 656, error dismissed. 

37 C.J. p 110 note 41 [a]. 

60. Tex.—Enterprise Co. v. Taylor, 
Civ.App., 142 S.W.2d 280. 

37 C.J. p 110 note 42. 

Instructions held proper 
D.C.—^Washington Times Co. v. Bon¬ 
ner, 86 F.2d 836, ’66 App.D.C. 280, 
110 A.L.R. 393. 

Ky.—Tates v. Mullins, 26 S.W.2d 757, 
233 Ky. 781. 

Instructions held erroneous 
Ill.—Kantor v. Dziennik Zjednoczenia 
Pub. Co., 1*5 N.E.2d 31, 295 Iil.App. 
412. 

61. Ga—^Franklin v. Evans, 189 S.E. 
722, 55 GaApp. 177. 

Tex.—Macfadden's Publications v. 

Turner, Civ.App., 95 S.W.2d 1027. 

37 C.J. p 110 not© 43—12 C.J. p 399 
note 86 [d]. 


Proximate damages 

It was error to give an instruction 
on measure of damages which did not 
confine damages to such as were 
proximate result of publication of 
portions of article that were not 
true.—^Enterprise Co. v. Taylor, Tex. 
Civ.App., 142 S.W.2d 280. 

Article partly true 
Where portion of alleged defama¬ 
tory article is true and portion is 
false, instructions should limit dam¬ 
ages recoverable to those resulting 
from false portion.—Beil Pub. Co. v. 
Garrett Engineering Co., 170 S.W.2d 
197, 141 Tex. 51. 

Xustructioiui held proper or* erroue. 
ously refused 

Cal.—^Miles v. Rosenthal, 266 P. 320, 
90 Cal.App. 390. 

Conn.—Sandora v. Times Co., 155 A 
819, 113 Conn. 574. 

Miss.—Montgomery Ward & Co. v, 
Skinner, 25 So.2d 572. 

N.T.—^Zator v. Nowy Swiat Pub. Co., 
276 N.T.S. 172, 243 App.Div. 583. 
S.C.—Kirby v. Gulf Refining Co., 
175 S.E. 535, 173 S.C. 224. 

Tex.—^Enterprise Co. v. Ellis, Civ. 

App., '98 S.W.2d 4*52. 

Va.—Snyder v. Fatherly, 163 S.E. 
358, 158 Va. 335. 

Instructioiis held erroneous or prop¬ 
erly refused 

Iowa—Bond v. 'Lotz, 243 N.W. 586, 
214 Iowa 683. 

Okl.—Thurmond v. Chenault, 95 P.2d 
890, 185 Okl. 572. 

Tex.—Bell Pub. Co. v. Garrett Engi¬ 
neering Co., Civ.App., 154 S.W.2d 
885, affirmed 170 S.W.2d 197, 141 
Tex. 51—^Houston Printing Co. v. 
Hunter, Civ.App., 105 S.'W.2d 312, 
error dismissed, aflfirmed 106 S. 
W.2d 1043, 129 Tex. 652—Times 
Pub. Co. V. Ray, Civ.App.. 1 S.W.2d 
471, affirmed Ray v. Times Pub. 
Co., Com.App., 12 S.W.2d 165—Ex¬ 
press Pub. Co. T. Isensee, Civ.App., 
286 S.W. 926. 

62. Ky.—Marksberry v. Weir, 190 S. 

W. IIOS, 173 Ky. 316. 

Mo.—Reese v. Fife, 279 S.W. 415. 
NT.—Kehoe v. New Tork Tribune, 
241 N.T.S. 676. 229 App.Div. 220. 

37 C.J. p 110 note 44, 

Instructioiis held proper or errone¬ 
ously refused 

Ga.—Ivester v. Coe, 127 S.E. 790, 33 
GaApp. 620. 

Ky.—^Mullins v. Mutter, 151 S.W.2d 
1047, 287 Ky. 164. 

Mass.—Conroy v. Fall River Herald 
News Co., 28 N.E.2d 729, 306 Mass. 
488, 132 AL.R. 927. 

Or.—^Mount v. Welsh, 247 P. 81’5, 118 
Or. 568. 

S.C.—Johnston v. Life & Casualty 
Ins. Co., 7 S.E.2d 463, 192 S.C. 518. 
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Instructions held properly refused 
Ga—Ingram v. Kendrick, 172 S.EL 
815, 48 GaApp. 278. 

63. Inst m otions held proper 

S.C.—^Leevy v. North Carolina Mnt. 
Life Ins. Co., 191 S.B. 811, 1«4 S. 
C. 111. 

Instructioiis held erroneous 
Mo.—^Aldridge v. Zom, App., 287 S. 
W. 650, quashed on other grounds 
State ex rel. Zom v- Cox, 298 S.W. 
S37, 318 Mo. 113. 

Wash.—^Tennant v. F. C. Whitney & 
Sons, 234 P. 666, 133 Wash. 581. 

64. H.S.—Kirby v. Pittsburgh Couri¬ 

er Pub. Co.. C.CJLN.T.. 150 P.2d 
480. . 

Ky.—Tates v. Mullins, 26 S.W.2d 757, 
233 Ky. 781. 

Mo.—^Hall V. Martindale, App., 166 S. 
W.2d 594. 

S.C.—Gathings v. Great Atlantic & 
Pacific Tea Co., 167 S.E. 652, 158 
S.C. 385. 

Va—James v. Hasntnes, 168 S.E. 333, 
160 Va 253—Weatherford v. Birch- 
ett, 164 S.B. -535, 158 Va 741. 

37 C.J. p 110 note 45. 

Necessity of award 

An instruction on exemplary dam¬ 
ages was held erroneous where the 
fair implication of it was that the 
jury should necessarily award some 
punitive damages, especially where 
defendant's counsel specifically asked 
for a charge that the jury had dis¬ 
cretion to make no award for puni¬ 
tive damages at all, and such request 
was refused.—Bresler v. New Tork 
American, 238 N.T.S. 296, 227 App. 
Div. 575. 

limitation to sum claimed 

Instruction that punitive damages 
should not exceed sum claimed in 
petition is not objectionable, as sug¬ 
gesting to jury that court would ap¬ 
prove verdict for that amount.— 
Reese v. Fife, Mo., 279 S.W. 415. 
mstructioxLS lield props* 

Idaho.—^Hewett v. bamuels, 272 P. 
703, 46 Idaho 792. 

Ill.—Lion Oil Co. V. Sinclair Refin¬ 
ing Co„ 252 Ill.App. 92. 

Miss.—Interstate Co. v, Garnett, 122 
So. 373, 154 Miss. 325, suggestion 
of error overruled 122 So. 756, 154 
Miss. 325, 63 A.L.R, 1402. 

Mo.—Reese v. Fife, 279 S.W. 415— 
Mock V. American Ry. Express Co., 
App., 296 S.W. 855. 

N.T.—^Kaminsky v. American News- 
. papers, IS N.T.S.2d53, 258 App.Div. 
1078, affirmed 28 N.E.2d 971, 283 
N.T. 748. 

N.C-—Bryant v. Reedy, 200 S.EL 896, 
214 N.C. 748. 

37 C.J. p 110 note 45 £dl. 

Instructions held erroneous 
Conn.—^Veniresca v. Kissner, 136 Jl 
90, 105 Conn. 533. 
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inal damages,® 5 and the character and reputation of 
plaintiff as affecting damages.®^ 

The principles have also been applied to instruc¬ 
tions relating to publication®^ and responsibility 


therefor ;®S reference of the publication to the per¬ 
son defamed;®9 malice or good faith,7® including 
what constitutes express or actual malice ;7l the 
defense of privilege,72 including instructions as to 


Mo.—Ballew v, Thompson, App., 259 

S.W. 856. 

"Wis—Lehner v. Kelley, 254 N.W. 

634. 215 Wis. 265. 

•37 C.J. p 110 note 45 [c]. 

65. N.Y.—Zator v. Buchel, 247 N.T. 
S. 6S6, 231 App.Div. 334. 

37 <C.J. p 110 note 46. 

Xnstnictioiis helcl proper 
Kan.—Ghumm v. Josch, 29’8 P. 751, 
133 Kan. 16. 

XnstriLctioiLs held exToneoiis or prop¬ 
erly refused 

Pa.—Leppley v. Smith, 91 Pa.Super. 
117. 

Va.—^News Leader Co. v. Kocen, 3 S. 
E.2d 385, 173 Va. 9'5, 122 A-L.R. 
842. 

66. Ala.—Tingle v. 'WoTthingrton, 110 
So. 143, 215 Ala. 126. 

•37 O.J. p 110 note 47. 

67. Mo.—^Norris v. Brady, 132 S.W. 
2d 1059, 234 Mo.App. 4'37. 

37 C.J. p 110 note 48. 

Xnstmetioas held proper 
Mo.—^Hall V- Martindale, App., 166 S. 
W.2d 594—^Hoeffner v. Western 
Leather Clothing Co., App., 161 S. 
W.2d 722. 

ZnstmctioiLs held erroxLeotis 
Mo—Starnes v. St. Joseph Ry., 
Light, Heat & Power Co., 52 S W. 
2d 852, 331 Mo. 44—Klaher v. Chi¬ 
cago, R. I. & P. Ry, Co., 33 S.W.2d 
149, 225 Mo.App. 940. 

Tenn.—^Wilson v. Gadd, 4 Tenn.App. 
582. 

68. Ga.—Lanham v. Keys, 121 S.B. 
856, 31 Ga.App. 635, 

■37 C.J. p 110 note 48. 

Repetition 

Testimony that defendant had been 
told of plaintiffs alleged misconduct 
prior to alleged slander was held 
sufficient to warrant instruction as 
to defendant’s liability if he merely 
repeated slander originated by a 
third person.—Ivester v. Coe, 127 S.E. I 
790, n GaApp. 620. ! 

Znstmetions held proper { 

Mo,—Fisher v. Myers, 100 S.W.2d I 
551, 339 Mo. 1196—^Van Orman v. 
J. C. Penney Co., App., 60 S.W,2d 
409—^Klaber v. Chicago, R. I. & P. 
Ry. Co., 33 S.W.2d 149, 225 Mo.App. 
940. 

K.J.—Nelson v. Eastern Air Lines, 24 
A2d 371, 128 N.J.Law 46. 

Va—Montgomery Ward & Co. v. 
Nance, 1S2 SE 264, 165 Va 363— 
Snyder v. Fatherly, 163 S.E. ‘3'5S, 
l-SS Va 3C5. 

Znstmetions held erroneons or prop¬ 
erly refused 

Ill.—Randall Dairy Co. v. Pevely 
Dairy Co., 274 Ill.App. 474, 


Mo.—^McDonald v. R. L. Polk & Co., 
142 S.W.2d 635, 346 Mo. 615—Kla- 
ber V. Chicago, R. I. & P. Ry. Co., 

33 S.W.2d 149, 225 Mo.App. 940. 
S.C.—James ▼. Western Union Tele- 

gi'aph Co.. 126 S.E. 653, 130 S.C. 
533. 

TesL—Woods v. Haefer, Civ.App., 63 
S.W.2d 891, error dismissed. 

69. XT.S,—^Memphis Commercial Ap¬ 
peal V. Johnson, C.C.A.Tenn., 96 
F.2d 672. 

37 C.J. j> 111 note 49. 
insfmetions held proper 
U.S.—Memphis Commercial Appeal 
V. Johnson, supra 

Va—Powell V. Young, 144 S.E. 624, 
151 Va. 985, reheard 145 IS.E. T31. 
151 Va 985. 

7a Ky.—Ideal Motor Co. v. War- 
field, 277 S.W. 862, 211 Ky. 576. 

37 C.J. p 111 note '54. 

Pailnre to define easily understood 
words 

Words such as "actual malice," "ill 
will," "ill feeling," and "bad faith" 
could be understood by the average 
juror, and failure of trial court to de¬ 
fine them was not error.—Clancy v. 
Daily News Corporation. 277 N.W. 
264, 202 Minn. 1. 

Instructions held proper or errone- 
onsly refused 

U.S.—^Eteenpain Co-op- Soc. v. Lill- 
back, C.aA.Mass., 18 P.2d 912. 
Ala—Loeb v. Webster, 104 So. 25, 
213 Ala 99. 

Ga—Barker v. Green, ISO S.E. 599, 

34 GaApp. 574. 

Idaho.—Hewett v. Samuels, 272 P. I 
703, 46 Idaho 792. 

Ky.—Justice v. Wellman, 86 S.W.2d 
132, 260 Ky. 479—^Johnson v. Lang¬ 
ley, 57 S.W.2d 21, 247 Ky. 387. 

Mo.—^McDonald v. R. L. Polk & Co., 
142 S.W.2d 635, 346 Mo. 615—Fish¬ 
er v. Myers, 100 S.W.2d 551, 339 
Mo. 1196—^Reese v. Fife, 279 S.W. 
415—Hoeffner v. Western Leather 
Clothing Co.. App., 161 S.W.2d 722 
—Boehm v. Western Leather Cloth¬ 
ing Co.. App., 161 S.W 2d 710— 
Gust V. Montgomery Ward & Co., 
80 S.W.2d 286, 229 Mo.App. 371. 
N.Y.—PolakofC v. Hill, 27 N,Y.S.2d 
142, 261 App.Div. 777. 

Okl.—Monahan v. Cornelson, 231 P, 
1071, 134 Okl. 95. 

Tex —Koehler v. Sircovich, Qiv.App, 
269 S.W. 812. 

Va—^Powell V. Young, 144 SR 624, 
151 Va 9S<5, reheard 145 S.E 731, 
151 Va 985—Lightuer v. Osborn, 
127 S.E. 314, 142 Va 19, 

37 C.J. p 111 note 54 [b], 
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Znstractions held erroneous or prop¬ 
erly refused 

Ala,—Tingle v. Worthington, HO So 
143, 215 Ala 126. 

Md —Evening News Co. v. Bowie, 141 
A. 416, 154 Md. 604—Bowie v. Eve¬ 
ning News Co., 134 A. 214, 15i Md 
285. 

Mo—^Warren v. Pulitzer Pub. Co. 7S 
S W.2d 404, 3’36 Mo. 184—Boehm v 
Western Leather Clothing Co., 
App., 161 S.W.2d 710—Ballew v. 
Thompson, App., 259 S.W. S56. 

N.Y.—^Loewinthan v. LeVine, $0 N. 

T.S 2d 433, 270 App Div. 512. 

S.C.—^Duncan v. Record Pub. Co., 14S 
SE. 31, 145 SC. 196. 

Tex.—World Oil Co. v. Hicks, Civ 
App., 75 S.W’.2d 905, certified Ques¬ 
tions answered 103 S.W.2d 962, 129 
Tex. 297. 

Va.—Chesapeake Ferry Co. v. Hudg¬ 
ins, 156 S E. 429. 155 Va 874. 

37 C.J. p 111 note 54 [a]. 

71. Mo —Boehm v. Western Leather 
Clothing Qo., App., 161 e.W.2d 710. 

37 aj. p 111 note 55. 

Instructions held proper 

U.S. —^Eteenpain Co-op. Soc. v, Lill- 
back, C.G.A.Mass., 18 P.2d 912. 

Ga—Ingram v. Kendrick, 172 S.E. 

■815, 48 GaApp. 278. 

Instructions held properly refused 
Mo.—Boehm v. Western Leather 
Clothing Co., App., 161 S.W,2d 710. 

72. Or.—Peck v. Coos Bay Times 
Pub. Co., 259 P. 307, 122 Or. 408. 

37 C.J. p 111 note 50. 

Necessity of instruction 

(1) Where the question of privi¬ 
lege IS in issue, the jury should be 
instructed as to what is privileged 
and what would go beyond the priv¬ 
ilege. 

Mo.—^Warren v. Pulitzer Pub. Co., TS 
S.W.2d 404, *336 Mo. 184. 

Or.—Peck v. Coos Bay Times Pub. 
Ca, 259 P, 307, 122 Or. 408. 

(2) Wliere matter complained of 
was qualifiedly privileged as a mat¬ 
ter of law, the instructions given the 
jury on such issue are of vital im¬ 
portance.—^Ripps V. Herrington, 1 So. 
2d 899, 241 Ala 209. 

Contents of requested instruction 
A request to charge which rests 
on assertion of a qualified privilege 
must state the character of the priv¬ 
ilege, its qualification, and also the 
facts to which and the circumstanc¬ 
es under which the privilege is ap¬ 
plied.—Hartley v. Newark Morning 
Ledger Co., 46 A.2d 777, 134 N.J.Law 
217. 

Instruotions held proper 
Ark.—Safeway Stores v. Rogers, 56 
S.W.2d 429, 186 Ark. ‘826, 



63 C.J. S. 

tiie malice necessary to destroy the privilege 
honest criticism reports of judicial proceed¬ 
ings;'^^ justification;'^^ variance presump¬ 
tions;'^^ and burden of proof, *^9 including the bur¬ 
den of proof of malice^^ or of justification.^! 

§ 232. -- Limiting Effect of Evidence 

cautionary Instructions limiting the effect of evi- 


§ 232 

dence admitted for a particular purpose may properly 
be given. 

It is not only the right but the duty of the court 
in dealing with evidence admitted for a particular 
purpose to give cautionary instructions limiting its 
effect to the legitimate purposes of its admission.^^ 
Thus, where publications other than those sued on 
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gy._^Templin v. Cornelius, 49 S.W. 

2d 550, 243 Ky. 719. 

Mass.— Bubin v. Douglass, 143 N.B 
924, 249 Mass. 83. 

Minn.— Clancy v. Daily News Corpo¬ 
ration, 277 N.W. 264, 202 Minn. 1. 

jlQ,_^Perdue v. Montgomery Ward & 

Co., 107 S.W.2d 12, 341 Mo. 2‘52. 

jj.C.-~Farker v. Edwards, 21 S.E.2d 
*S76, 222 N.C. 75. i 

Or.—^Irwin v. Ashurst, 74 P.2d 1127, | 
15 S Or. 61. 

Pa.—^Diamond v. Krasnow, 7 A 2d 65, 
136 Pa.Super, 68—O'Donnell v. i 

Philadelphia Record, 56 Pa.Dist. & 
Co. 328—Commonwealth v. Verbos,! 
Quar.Sess., 46 Dauph.Co. 243. 

S.C.—Rowell V. Johnson, 170 S.E. 
151, 170 S.C. 205—Bosdell v. Dixie 
Stores Co, 167 S E. 834. 168 S.C. 
520 . 

37 C.J. p 111 note 60 [b]. 

Instructions held erroneotis or proiK- 
erly refused 

O.s.—^New Tork & Porto Rico S. S. 
Co. V. Garcia, C.C.A.Puerto Rico, 16 
E.2d 734. 

O.C.—^Blake v. Trainer, 148 P.2d 10, 
79 U.S.App.D.C. 360. 

Ky.—Ideal Motor Co. v. Warfield, 277 
S.W. '862, 211 Ky. 576. 

Mo.—Boehm v. Western Leather 
Clothing Co., App., 161 S,W.2d 710. 

Neb.—Hall v. Rice, 223 N.W. 4, 117 
Neb. 813, 78 A.L.R. 1421. 

N.J.—^Duerrler v. Rowell, 131 A, 615, 
4 N-J.Misc. 71. 

Ohio.—Westropp v. E. W. Scripps 
Co., 59 N.E2d 20-5, 76 Ohio App. 
463. 

37 CJf. p 111 note 60 [a]. 

73. Tex.—World Oil Co. v. Hicks, 
Civ.App., 46 S.W.2d 394, error re¬ 
fused. 

37 C.J. p 111 note 51, p 109 note ‘35 
[a] (2). . 

l^xuctionjs held proper 

Conn.—Sandora v. Times Co., 155 A. 
819, 113 Conn. 574. 

Minn.—Clancy v. Daily News Corpo¬ 
ration, 277 N.W. 264, 202 Minn. 1. 

N.C.—Stevenson v. Northmgton, 169 
S.E. 622, 204 N.C. -690. 

Va. —Snyder v. Fatherly, 163 S.E. 
368, 158 Va. 835. 

74h Tex.—Houston Press Co. v. 
Smith, Civ.App.. 8 S.W.2d 900, ei^ 
ror dismissed. 

XastxTictions held proper 

Mich.—Poleski v. Polish American 
Pub. Co., 235 N.W. i341, 254 Mich- 
15, 


75. Znstractions held proi>er 

U.S—^Vaughan v. News Leader Co., 

C.C.A.Va., 105 P.2d ‘360. 

Cal.—Maher v. Devlin, 263 P. 812, 
20‘3 Cal. 270. 

Instructions held properly refused 

Ohio.—^W’’estropp v. E. W. Scripps 
Co., 59 N.E.2d 205. 76 Ohio App. 
463. 

78. Mo.—^Boehm v. Western Leather 
Clothing Co., App., 161 S.W.2d 710. 

37 C.J. p 111 note '52, p 109 note 35 
[a] (1). 

Znstractions held proper or exrone* 
ously refused 

D.C.—Chaloner v. Washington Post 
Co., 6 P.2d 712. 56 App.D.C. 14. 

Ga—Ivester v. Coe, 127 S.E. 790, 33 
Ga.App. 620. 

Mass.—Lynch v. Lyons, 20 N.B.2d 
953, 303 Mass. 116. 

Mo.—^Hall V. Martindale, App., 166 S. 
W.2d 594—^Boehm v. Western 

Leather Clothing Co., App., 161 S. 
W.2d 710. 

N.T.—^Zirn v. Bradley, 45 N.Y.S.2d 
51, 266 App.Div. 1026, affirmed 56 
N.E.2d 294, 293 N.Y. 679. 

N.C.—^Parker v. Edwards, 21 S.E.2d 
■876. 222 N.C. 75. 

N.D.—Streeter v, Emmons County 
Farmers' Press, 222 N.W. 455, 57 
N.D. 438. 

Tex.—^Enterprise Co. v. Glenn, Civ. 
App., 290 S.W. 806. 

37 C.J. p 111 note 52 [al. 

Instructions held erroneous or prop¬ 
erly refused 

Cal.—Miles v. Rosenthal, 266 P. 320, 
90 Cal.App. 390. 

Iowa.—^McCuddin v. Dickinson, 300 N. I 
W. 308, 230 Iowa 1141. I 

Mass.—^Maloof v. Post Pub. Co., 28 
N.E.2d 458, 306 Mass. 279. 

Mo.—Lee v. W. E. Fuetterer Battery 
& Supplies Co., 23 S.W.2d 45, ‘323 
Mo. 1204—^Klaber v, Chicago, R. 1. 
& P. Ry. Co., 33 S.W.2d 149. 225 
Mo.App. 940. 

N.J.—Hartley v. Newark Fleming 
Ledger Co., 45 A.2d 777, 134 N. 
J.Law 217. 

S.C.—Duncan v. Record Pub. Co., 143 
S.E. 31, 145 S.C. 196. 

Wash.—Carey v. Hearst Publications, 
143 P.2d 857, 19 Wash.2d 655. 

37 C.J. p 88 note 73 [a]. 

77, Iowa.—Klos v. Zahorik, 84 N.W. 
1046, 113 Iowa 161, 53 L.R.A. 235. 

37 C.J. p 111 note 57. 

78. Presumption, of damages 

[ Where words are defamatory per 
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se, plaintiff is entitled to instruction 
that damages are presumed to accrue 
as a matter of law.—Travis v. Bach- 
erig, 7 Tenn.App. 6’38. 

Possession of intoxicants 

In action for libel based on impu¬ 
tation of possession of intoxicants 
for unlawful purposes, instruction 
that possession by any other than 
priest, clergyman, or rabbi of intoxi¬ 
cating liquor was prima facie evi¬ 
dence of unlawful purpose was held 
properly refused, as being an effort to 
make use of a rule of evidence, pro¬ 
vided by statute raising such a pre¬ 
sumption in criminal prosecution 
which was not applicable in civil 
suit,—Tennant v. F. C. Whitney & 
Sons, 234 P. 666, 133 Wash. 581. 
Znstractions held proper 
Va.—^Bragg v. Elmore, 147 S.E. 275, 
152 Va. 312. 

Znstructlous held properly refused 
Ala.—Tingle v. Worthington, 110 So. 
143, 215 Ala. 126. 

79. Ga.—-Ingram v. Kendrick. 172 S. 

E. 815, 48 Ga.App. 278. 

Znstractions held proper 
Ala.—Tingle v. Worthington, 110 So 
143, 215 Ala 126. 

Mich.—^Hysko v. Polonia Pub. Co., 

* 215 N.W. 3, 239 Mich. 676. 
Znstructioais held erroneous or prop¬ 
erly refused 

Ala—Tingle v. Worthington, 110 So. 
143, 215 Ala 126. 

Cal.—Miles v. Rosenthal, 266 P. 320, 
90 Cal.App. 3SO¬ 
SO. Ind.—^Hauger v, Benua, 53 N.E. 
942, 153 Ind. 642. 

Mo,—Warren v. Pulitzer Pub. Co., 7S 
S.W.2d 404, 336 Mo. 1S4. 
Znstractions held proper 
Ala.—Tingle v. Worthington, 110 So, 
143, 215 Ala 126. 

N.C.—^Parker v. Edwards, 21 S.E 2d 
876, 222 N.C. 75. 

Znstractions held erroneous 
Ill.—Iddings V. Houser, 237 Ill.App. 
236. 

Mo.—Warren v. Pulitzer Pub. Co,, 78 
S.W.2d 404, 336 Mo. 184. 

81. Iowa.—Klos V. Zahorik, '84 N.W. 
1046, 113 Iowa 161* 53 'L.R.A. 235. 

37 C,J. p 111 note 53, 

82. N.Y.—Zirn v. Bradley, 45 N.Y.S, 
2d 51, 266 App.Div. 1026, affirmed 
56 N.E.2d 294, 293 N.Y. 679. 

37 C.J. p 111 note 60. 
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are admitted in evidence solely to prove malice, 
the judge should caution the jury not to allow dam¬ 
ages for such publications.^^ It has been held that, 
if one desires to have the evidence confined to the 
question of the amount of damages, he should re¬ 
quest an instruction to that effect.S4 

§ 233. Verdict and Findings 

The rules governing verdicts and findings In ac¬ 
tions for defamation, including the rules respecting con¬ 
sistency, surplusage, assessment of damages, and gen¬ 
eral, special, or joint verdicts, ordinarily are the same 
as those governing other civil actions. 

Except in so far as affected by provisions applica¬ 
ble peculiarly to actions for defamation,S5 the gen¬ 
eral rules applicable to verdicts and findings in oth¬ 
er civil actions ordinarily govern verdicts and find¬ 
ings in actions for defamation.^s A verdict in fa¬ 
vor of plaintiff, even though for nominal damages 
only, is conclusive that defendant has failed to es¬ 
tablish the truth of the charge-S”^ Failure to 
award punitive damages does not invalidate a ver¬ 
dict awarding plaintiff compensatory damages. 
Where several questions are submitted to the jury, 
and the jury’s answers thereto are in irreconcilable 
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conflict, they are mutually destructive,s9 Howev¬ 
er, if the answers to some of the issues entitle plain¬ 
tiff to a judgment, the fact that other findings are 
favorable to defendant is immaterial and, where 
one of the jury’s answers absolves defendant from 
liability as a matter of law, the court may properly 
disregard another answer specifying the amount of 
damages suffered by plaintiff,Since, in cases of 
qualifiedly privileged communications, if defendant 
is prompted by actual malice, the fact that the 
charge was believed to be true does not relieve de¬ 
fendant from liability, answers of the jury finding 
both malice and also a belief of truth are not incon- 

sistent.®2 

Ordinarily, where the jury finds all the causes of 
action in favor of plaintiff, and the verdict is well 
supported, it is no error to assess damages as an 
entirety.^3 in some jurisdictions, however, by force 
of statute, the verdict is required to state separately 
the damages allowed for injured feelings and the 
amount awarded for other damages.94 Where a 
count contains words which are actionable, coupled 
with others not actionable, but spoken at the same 
time, the latter will be considered as merely in ag- 


Statements not set out tn. declara¬ 
tion 

Ruling that evidence of slanderous 
statements not set out verbatim in 
declaration was admissible only to 
aid m proof of cause of action for 
alleged- statement as to which dec¬ 
laration had been ruled sufficient 
was not erroneous.—Lackey v. Met¬ 
ropolitan Life Ins, Co., 174 S.W.2d 
575, .26 Tenn.App. 664. 

Instructions held properly refused 
D.C.—^Washington Times Co, v. Mur¬ 
ray, 299 F. 903, 65 App,B.C. 32. 

83. Or.—CJorpus Juris cited in 
Peck V. Coos Bay Times Pub, Co., I 
259 P. 307, 312, 122 Or. 408. 

Wis.—^Lehner v. Kelley, 254 N.W. 

634, 215 Wis. 265. 

37 C.J. p 111 note 61. 

84. Mo.—^Hickman v. Kelson, App., 
211 S.W. 131. 

85. Necessity of finding of libel 
Notwithstanding a publication is 

libelous per se as a matter of law. 
It is necessary under some consti¬ 
tutional reauirements that the jury 
find that it was a Ixbel in order to 
entitle plaintiff to a recovery.—See- 
sted V. Post Printing & Publishing 
Co., 31 S.W.2d 1045, 326 Mo. 559. 

86. Tex.—Snider v. Leatherwood, 
Civ.App., 49 S.W.2d 1107, error dis¬ 
missed. 

37 C.J. p 111 note 64. 

Ckmfonuity with instructions 
A verdict allowing no damages is 
not void as contrary to an iastruc-, 


tion that the Jury determine the 
amount of damages to be awarded 
to plaintiff.—^Black v. Nashville Ban¬ 
ner Pub. Co., 141 S.W,2d 908, 24 
Tenn.App. 137. 

Implication of falsity and malice 
Where justification is not pleaded, 
or privilege claimed. Jury’s finding 
that defendant made charge alleged 
in complaint in others’ presence and 
hearing implies falsity and mali¬ 
ciousness thereof as matter of law.— 
Broadway v. Cope, 179 S.E. 452, 208 
N.C, 85. 

Legal or actual malice 

Jury’s finding of one dollar puni¬ 
tive damages was held not a finding 
that libel was actually malicious, but 
finding of nothing more than legal 
malice.—Coats v. News Corp., Mo., 
197 S.W.2d 958. 

I Pindiugs held sufficient 
I Tex.—^Employees’ Loan Soc. v. Reyn- 
' olds, Civ.App., 57 S.W. 2d 860, error 
dismissed. 

Surplusage 

The direction of a Jury, in render¬ 
ing its verdict, that defendant clar¬ 
ify his remarks in the future, has 
been held surplusage. 

N.T.—^Polakoff V. Hill, 27 N.T.S.2d 
142, 261 App.Div. 777. 

87. N.T.—Abell v. Cornwall Indus¬ 
trial Corporation, 150 N.E, 132, 241 
N.T. 327, 43 A.L.R. 880. 

88. N.J.—^Hoffman v. Trenton 

Times, 8 A.2d 837, IT N.J.Misc. 339. 
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89. Tex.—Great Atlantic & Pacific 
Tea Co. v. Harris, Civ.App., 75 S. 
W.2d 974, error dismissed. 

90. Tex.—^Bracewell v. Balentine, 
Civ.App., 25 S.W.2d 279, error dis¬ 
missed. 

Previous circtaatiou of similar libel 
Where the findings of the Jury en¬ 
titled plaintiff to a Judgment baseO 
on the publication of certain defam¬ 
atory matter, a finding of the Jury 
that a similar libel had not been 
circulated at a previous time was 
held immaterial to plaintiff’s right of 
recovery.—Bracewell v. Balentine, 
Tex.Civ.App., 25 S.W.2d 279, error 
dismissed. 

91. N.C.—^Fields v. Page Trust Co., 
142 S E. 7, 195 N.C. 304. 

92. Wis.—Gerlach v. Gruett, 185 K 
W. 195, 176 Wis. 354, 18 AL.R 
1155. 

93. Wis.—Fehlhaber v. McFadden, 
146 N.W. 484, 166 Wis. 462. 

Error of form 

Where plaintiff established his 
right to compensatory damages, the 
fact that the Jury, inadvertently or 
by some mischance, assessed the 
entire damages as exemplary, instead 
of segregating them, was held to 
constitute an error of form rather 
than of substajQce.—Clark v. Mc- 
Clurg, 9 P-2d 505, 215 Cal. 279, 81 A 
L.R. 90S. 

94. Mich.—Maclejewski v. Rychart, 
159 N.W. 479, 192 Mich. 530. 

37 C,J. p 112 note 73. 
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gravation and a verdict finding entire damages on 
the whole count will be good.95 Where the jnry 
is instructed to bring in separate awards of com¬ 
pensatory and punitive damages, the jury, if it pro¬ 
poses by its verdict to punish defendants, must do 
so by awarding punitive damages; the jury may 
not include a punitive award in a verdict which as¬ 
sesses compensatory damages exclusively.^ 6 

General and special verdicts. A general verdict 
of guilty establishes the fact that the words were 
published as laid in the declaration maliciously and 
with intent to defame.®^ However, if the jury ren¬ 
der a special verdict, they should not omit to pass 
on the material question of malice.^s it has been 
held that a general verdict on a declaration contain¬ 
ing counts, some of which are good and others not, 
is bad;®® but it haS also been held that a general 
verdict will at least support the good counts,^ and 
that in such case it is presumed that the damages 
were given on the good counts only.2 In an ac¬ 
tion for slander, in which several separate counts 
are pleaded, it has been held not reversible error 
for the trial court to refuse to submit a special 
question which asks how much the jury allowed for 
each separate count;® and a general verdict for a 
reasonable sum is sufficient.^ 

Joint verdicts. Where there are several defend¬ 
ants, and their liability, if any, is joint, a verdict 
against them should be a joint one, and should 
not assess damages against them severally and in 
varying amounts.^ It has been held that there can 
be a joint verdict only for compensatory damages,® 
and that, where one or some of the defendants were 
actuated by actual malice and others were not, it 
is proper to find a verdict against all for compensa¬ 
tory damages and an additional amount as exempla¬ 


§ 234 

ry damages against those guilty of express mal- 
ice.7 

§ 234. New Trial 

A new trfal may be granted In an action for libel or 
slander on a showing of proper grounds, even under stat¬ 
utes making the jury the Judges of the law and facts; 
but It will not be granted where the verdict can be sus¬ 
tained, or where a recovery could be had of nominal dam¬ 
ages only. 

A new trial in an action for defamation may be 
granted in a proper case,® as, for example, on the 
ground that the verdict was against the weight of 
the evidence, either in the case of a verdict for 
plaintiff® or for defendant.^® However, notwith¬ 
standing some conflict in the testimony, a new trial 
will not be granted if the verdict can be sustained.^^ 
It has been held that a new trial will not be granted 
because of the admission of incompetent evidence to 
rebut other incompetent evidence,^® nor will it be 
granted in order that plaintiff may recover nom¬ 
inal damages.!® It has also been held that a new 
trial will not be granted because of newly discov¬ 
ered evidence which goes to support a plea of jus¬ 
tification,!^ although it has been intimated that the 
rule is otherwise if the evidence goes to support the 
plea of not guilty.!^ Some cases, considering that 
an action for defamation is somewhat in nature of 
a criminal action, discussed supra § 152, have held 
that a new trial will not be granted when the ver¬ 
dict is for defendant, no rule of law has been vio¬ 
lated, and there is no other ground for the mo¬ 
tion than that the jury has misimderstood or dis¬ 
regarded the evidence.!® 

Notwithstanding statutes making the jury the 
judges of the law and the facts, the court may 
grant a new trial on any recognized legal ground,!'^ 


95- Vt.—Chipman v. Cook, 2 Tyler 
456. 

37 C.J. p 112 note 67. 

96. N.J.—Hoffman v. Trenton Times, 
8 A.2d 837, 17 N.J.Misc. 339. 

97. Tenn.—McAdams v. Reney, 4 
Hayw. 252. 

98. Tenn.—^McAdams v. Reney, su¬ 
pra. 

93- Vt.—^Posnett v. Marble, 20 A. 
813, 62 Vt. 481. 22 Am.S.R. 126. 11 
ri.R.A. 162, 

87 aj. p 112 note 68. 

1. S.C.—^Marshall v. Gunther, 40 S. 
C.L. 419. 

37 C.S. p 112 note 69. 
a. Conn.—Graves v. Waller, 19 

Conn. 90. 

3. Kan,—Good v. Hoggins, 161 P. 

673, 99 Kan. 315. j 

4, Kan .—Good v. Hi^^ins, supra. i 


5. Mont.—^Manley v. Harer, 264 P. 
937, 82 Mont. SO. 

Pa.—^Bausewine v. Strassburger, 

Com.Pl., 60 Montg.Co. 115. 

Va.—^Penick v. Ratcliffe, 140 S.E. 664. 
149 Va. 618. 

6. N.J.—Weir v. McEwan, 109 A. 
355, 94 N.J.L.aw 92. 

7. Cal.—^Davis v. Hearst, 116 P. 530, 
160 Cal. 143. 

Ohio.—^Mauk v. Brundage, 67 N.E. 
152, 68 Ohio St. 89, 62 L.R.A. 477. 

8. Conn.—Johnson v. Scribner, 6 
Conn. 185- 

37 C.J. p 112 note 81. 

9. Ohio.—Cheadle v. Buell* 6 Ohio 
67. 

10. Conn.—Johnson v. Scribner, 6 
Conn. 185. 

37 C.J. p 112 note 84. 

11. Ky.—^Yates v. Mullins, 26 S.W. 
2d 757, 233 Ky. 781. 


Pa.—Crandall v. Long, Com.Pl., 51 
Dauph.Co. 33T. 

37 C.J. p 112 note 82. 

12. Conn.—Stow v. Converse, 3 
Conn. 325, 8 Am.I>. 189. 

13. N.T.—^Lynch v. New York Times 
Co., 157 N.Y.S. 392, 171 App.Biv. 
399—Sebring v. Underhill, 217 N. 
Y.S. 354, 127 Misc. 671. 

Tex,—Corpus Juris cited in. Morin v. 
Houston Press Co., Civ.App., 103 
S.W.2d 1087, 1091. 

14. N.Y.—^Beers v. Root, 9 Johns. 
264. 

37 C.J. p 112 note 90. 

15- N.Y.—^Beers v. Root, supra. 

16. N.Y.—Corpus Juris cited in Se¬ 
bring V. Underhill, 217 N.Y.k 354, 
356, 127 Misc. 671. 

37 C.J. p 112 note 86. 

17. Mo.—Cook v. Globe Printing Co., 
127 S.W. 332. 227 Mo. 471. 
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as, for instance, on the ground that the verdict is 
excessive.i^ A statute providing that no demurrer 
shall preclude a jury from passing on the action¬ 
able character of insulting words does not deprive 
the court of its inherent power to set aside a verdict 
in order to correct any manifest departure from 
right and justice.^® 

§ 235. Judgment 

The rules governing Judgments, and the arrest there¬ 
of, In actions for defamation ordinarily are the same as 
govern other civil judgments. 

The general rules pertaining to judgments in civil 
actions are applicable to judgments in actions for 
defamation. 20 Where a finding of additional pub¬ 
lications is erroneous, an assessment of damages 
based thereon is necessarily erroneous.^i 

Arrest of judgment. After a verdict, on a mo¬ 
tion in arrest of judgment, on the ground that the 
words are not actionable, the charge will be pre¬ 
sumed to have been proved as laid in the petition, 
and with the intention imputed.22 Where the first 
count in a petition is dismissed and the second, al¬ 
though inartificially drawn, charges the publication 
of words actionable per se, a motion in arrest of 
judgment is properly overruled.23 

§ 236. Appeal and Error 

Principles governing appeals or reviews in ac¬ 
tions for libel or slander generally are discussed in 
the title Appeal and Error. 

Examine Pocket Parts for later cases. 


§ 237. Costs 

The allowance of costs and attorney’s fees in an ac¬ 
tion fop libel or slander is a matter of statute; and" 
where the statutes so provide, attorney’s fees may be 
allowed to a successful defendant. 

The extent or limit of costs allowable in actions 
for defamation is that fixed by law.24 Under the 
statutes in some jurisdictions plaintiff is not en¬ 
titled to costs in a libel action beyond those allowed 
by the general law.25 Under some statutes, if a ver¬ 
dict or judgment for plaintiff is for less than a 
specified amount, plaintiff is not entitled to recover 
his costs, each party being taxable with the costs 
incurred by himself.^® 

Security for costs. By force of statute in some 
jurisdictions, at least under some circumstances, de¬ 
fendant is entitled to security for costs,27 and plain¬ 
tiff may not, in lieu thereof, ta.ke a paupePs oath.28 

Attorney's fees. In the absence of a statute pro¬ 
viding otherwise, attorney’s fees are not recover¬ 
able as damages or costs.29 Attorney’s fees are 
not recoverable under a statute which limits the 
amount of recovery to such actual damages as plain¬ 
tiff may have suffered with respect to his proper¬ 
ty, business, trade, profession, occupation, or feel- 
ings.20 By force of some statutes, however, the 
successful party may be allowed an additional sum 
for attorney’s fees.^i Under some statutes a suc¬ 
cessful defendant in a defamation action is enti¬ 
tled to attorneys fees in a specified amount®^ 
Thus, by force of statute, an attorney’s fee for a 
stated sum has been held allowable to defendant 
where the verdict is in his favor and the jury find 
that the action was malicious or without reasonable 

provocation.23 


18. Mo.—Cook V. Globe Printing- Co., 
supra. 

19. Va.—Guide Pub. Co. v. Putrail, 
7 S.E.2d 133, 175 Va. 77. 

20. Pa.—Lieidig v. Bucher, 74 Pa. 
65. 

37 C.J- p 112 note 93. 

21. N.M,—Ward v. Ares, 2^3 P. 766, 
29 N.M. 418. 

22. N.Y.—^Mott V. Comstock, 7 Cow. 
654, 

37 O.J. p 113 note 94. 

23. Mo.—Carpenter v. Hamilton, 84 
S.W. 863, 185 Mo. 603. 

24. Okl.—Bennett v- Beatty, 229 P. 
624, 103 Okl. 168. 

37 C.J. p 114 note 6. 

Cal.—Liady v. Palen, 54 P.2d 
1134, 12 CalApp.2d 3. 

23. Tex.—Maass v. Sefeik, Civ,App., 
138 S.W.2d 897. 

Tenn.—Eden v. Celsor, 113 S.W. 
2d 745. 172 Tenn. 598, 

37 C.J. p 114 note 12, 


'statute held to embrace both libel 
and slander 

Tenn.—^Eden v. Celsor. supra. 

28. Tenn.—Eden v. Celsor. supra. 

29. Cal.—^Lady v. Palen, 54 P.2d 
1134, 12 Cal.App,2d 3. 

37 C.J. p 114 note 7. 

30. Mich.—^Warren v. Ray. 118 N, 
W. 741, 155 Mich. 91, 130 Am.S.R. 
666, 16 Ann.Cas. 513. 

31. Cal.—Pouchan v. Godeau, 131 P. 
879, 21 Cal.App. 365. 

37 C.J. p 114 note 8. 

32. Cal.—^Wheatland v. Maloney, 294 
P. 499, 110 Cal,App. 288, followed 
in Wheatland v. Baker, 294 P. 601, 
110 Cal.App. 761 and Wheatland v. 
Hart, 294 P. 501, 110 Cal.App. 762 
—Ream v. Barr, 291 P. 451, 108 
Cal.App. 172. 

Mod.e of disxnissal 

(1) Dismissals referred to In stat¬ 
ute allowing defendant in libel ac¬ 
tion a stated sum for counsel fees 
if action is dismissed, are dismissals 
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generally as provided by statute.— 
Wheatland v. Maloney, 294 P. 499, 
110 CaLApp. 288, followed in Wheat- 
land v. Baker, 294 P. 501, 110 C-al 
App. 761 and Wheatland v. Hart, 294 
P. 501, 110 Cal.App. 762—-Hills v. 
Shaffer, 274 P. 388, 96 CabApp. 520. 

(2> Where complaint has been filed 
and summons issued, and action Is 
then dismissed on order of plamtifi’a 
attorneys before service of summons 
or appearance of the defendants, de¬ 
fendant is nevertheless entitled to 
recover attorney’s fees if he has em¬ 
ployed an attorney to defend him 
against the action filed, and has paid 
or agreed to pay for such service.— 
WheaUand v. Maloney, 294 P. 499. 
110 Cal.App. 288, followed in Wheat- 
land V. Baker, 294 P. 501, 110 Cal. 
App. 76fl, and Wheatland v. Hart, 294 
P. 501, 110 Cal.App. 762. 

33- Okl.—^Ashinger v. White, 232 P. 

850, 106 Okl. 19—^Bennett v. Beat¬ 
ty, 229 P. 624, 103 Okl. 168. 

37 C.J. p 114 note 9, 
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A defendant does not lose his right to an attor¬ 
ney’s fee by his failure to insist on the filing of a 
bond by plaintiff as security for costs and attor¬ 
ney’s fees^^ or by his failure to move for a dis¬ 
missal of the action because of plaintiffs omission 
to file such bond. 3 5 It has been held not necessary 
for a defendant to file a general appearance in the 
action to entitle him to an attorney’s fee where 


it appears that he has employed an attorney to de¬ 
fend the action.26 Several defendants, each em¬ 
ploying counsel, are each entitled to recover attor¬ 
ney’s fees under some statutes,whether they are 
sued jointly or severally and it has been held 
immaterial that the defendants were represented by 
the same attorneys,®^ 


L DAMAGES 


1. Elemekts and LIeasubb 


§ 238. In General 

In an action for defamation the plaintiff is entitled to 
recover an amount which will fairly compensate him 
for the Injury suffered. 

There is no rule of law fixing the measure of 
damages in an action for libel or slander,^0 nor can 
it be reached by any process of computation.-^^ 
Broadly stated, plaintiif is entitled to recover an 
amount which will fairly compensate him for the 


injury suffered,-*^ taking into consideration all cir¬ 
cumstances in mitigation or aggravation.'*^ Dam¬ 
ages may be nominal, compensatory, or exemplary 
or punitive.^^ Among the elements that may be 
considered in estimating damages are the nature of 
the charge or imputation,including the time, man¬ 
ner, and language used,^^ the extent of circulation 
or publication,47 the probable effect on others,^S 
and the character, condition, and influence of the 


34. Cal.—Hills V. Shaffer, 274 P. 
388, 96 Cal.App. 520. 

35. Cal —^Wheatland v. Maloney, 294 
P. 499, 110 CaLApp. 288, followed 
m Wheatland v. Baker, 294 P. 501, 
110 Cal.App. 761 and Wheatland v. 
Hart, 294 P. 501, 110 Cal.App. 762— 
Hills V. Shaffer, 274 P. 388, 96 Cal. 
App. 520. 

36. Cal.—^Wheatland v. Maloney, 294 
P. 499, 110 Cal.App. 288, followed 
m Wheatland v. Baker, 294 P. 501, 
110 Cal.Aop. 761 and Wheatland v. 
Hart, 294 P. 501, 110 Cal.App. 762 
—Hills V, Shaffer, 274 P. 388, 96 
Cal.App. 6.20. 

37. Cal.—Ream v. Barr, 291 P. 451, 
108 Cal.App. 172—^Irwin v. Newby, 
283 P. 810, 102 CaLApp. 110, re¬ 
hearing denied 283 P. 370, 102 Cal. 
App. 110. 

38. Cal.—Hills V. Shaffer, 274 P. 388, 
96 CaLApp. 620. 

39. Cal.—^Hills v. Shaffer, supra. 

40. Mont.—Corpus JTuris quoted la 
Keller v. Safeway Stores, 108 P.2d 
605, 613. Ill Mont. 28. 

Tex.—Corpus Juris (Quoted lu Pride- 
more V. San Angelo Standard Inc.,^ 
Civ.App.. 164 S.W.2d 859, 860. 

Va.—Stubbs v. Cowden, 18 S.E.2d 
275, 179 Va. 190—News Leader Co. 
V. Kocen, 3 S.K2d 385, 173 Va. 
95, 122 A.L.R. 842—Weatherford 
▼. Birchett, 164 S.E. 535, 158 Va. 
741, 

*7 C.J. p 128 note 11. 

41. Va.—^News Leader Co. v. Kocen, 
3 S.E.2d 385, 173 Va. 95, 122 A.L.B. 
342—^IVeatherford v. Birchett, 164 
S.E. 535, 158 Va. 74L 


42. Cal.—Beatty v. Warren, 20 P. 
2d 355, 130 Cal-App. 573. 

Va.—^James v. Powell, 152 S.E. 539, 
154 Va. 96. 

Betermiaed from facts 

The amount of damages must be 
determined from the facts proved, 
and not from the opinions of wit¬ 
nesses.—Curtis V. Mann, 14 N.E.2d 
345, 105 Ind.App. 601. 

43. Hawaii.—^Van Poole v. Nippu 
Jiji Co„ 34 Hawaii 354. 

Mo.—Reese v. Fife, 279 S.W. 415, 

37 C.J. p 115 note 16. 

44. Del.—Stidham v. Wachtel, 21 A. 
2d 282, 2 Terry 337. 

Compensatory damages see infra § 
240. 

Exemplary or punitive damages see 
infra § 260. 

Nominal damages see infra § 239. 
45- Va.—Snyder v. Fatherly, 163 S. 
E. 358, 158 Va. 335—^James v. Pow¬ 
ell, 152 S.B. 539, 154 Va. 96. 

46. Va.—Snyder v. Fatherly, 163 S. 

E. 358, 158 Va. 335—James v. 

Powell, 152 S.E. 539, 154 Va. 96. 

Bih^ous words ia their setting 
In assessing damages suffered by 
plaintiff by reason of libel, jury 
should consider libelous words in 
their setting, with reference to ar¬ 
ticles in their entirety.—^Pridemore v. 
San Angelo Standard, Tex.Civ.App., 
146 S.W.2d 1048, error dismissed, 
judgment correct. 

47. Ill-—Cook V. East Shore News¬ 
papers, 64 N.E.2d 751, 327 IlLApp. 
559. 

N.Y.—Goodrow v. New York Times 
Co„ 271 N.Y.S. 855, 241 App.Div. 
190, affirmed 195 N.E. 186, 266 N. 
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Y. 531—^Foerster v. Ridder, 57 N.Y. 
S.2d 668. 

Va—James v. Powell, 152 S-E. 539. 
154 Va. 96. 

Chxculation in county or place of 
residence 

In action for slander, fact that 
there was no evidence showing 
that newspaper in which alleged 
slander was published had any circu¬ 
lation in county or place of resi¬ 
dence of plaintiff prior to or at time 
of publication of alleged slander was 
required to be considered in deter¬ 
mining amount of damages recovera¬ 
ble.—Bonner v. Los Angeles Exam¬ 
iner, 62 P.2d 427, 17 CaLApp.2d 458. 
Tiling and preservation of copies 
The fact that copies of single 
newspaper edition containing al¬ 
leged libel were filed and preserved 
for public and private record as a 
matter of .common business practice, 
and in public libraries for reference 
and historical data, was competent 
element of damage by which the ex¬ 
tent of libeled person’s injury might 
be measured.—^Wolfson v. Syracuse 
Newspapers, 4 N.Y.S.2d 640, 254 App. 
Div. 211, affirmed 18 N.B.2d 676, 279 
N.Y. 716, reargument denied 20 N.E. 
2d 21, 280 N.Y. 572. 

Several newspapers 

Where there has been a publica¬ 
tion in several newspapers, dam¬ 
age caused by each newspaper is 
measured generally by its own cir¬ 
culation and influence.—Goodrow v. 
New York Times Co., 271 N.TJ9. 
855, 241 App.Div. 190, affirmed 195^ 
N.E. 186, 266 N.Y, 531- 

48. Va.—James v. Poweli. 1:12 SJ5L 
539, 154 Va. 96. 
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parties.^9 The motive which actuated defendant 
may be considered on the question of the measure 
of damage,^® 

Joint defendants. Defendants successfully sued 
together for slander are liable for the whole in¬ 
jury, whether or not one is more culpable than an¬ 
other,and the fact that one joint defendant may 
have been actuated by actual malice has been held 
not to justify a division of the damages so as to 
throw on one joint defendant a responsibility be- 
3^ond that cast on the others, 

§ 239. Nominal or Substantial 

If the defamatory charge is actionable per se, the 
plaintiff is entitled at least to nominal damages, and It 
is generally held that he is not required to show actual 
damage in order to entitle him tc substantial damages. 

As a general rule, in the absence of statute pro¬ 
viding otherwise, if the defamatory charge is ac¬ 


tionable per se plaintiff is entitled at least to nom¬ 
inal damages.53 Since in the absence of any evi¬ 
dence of damage the law presumes damage from 
the publication of words actionable per se, it is 
generally held that plaintiff is not required to show 
actual damage in order to entitle him to substantial 
damages he is not limited to the recovery of 
mere nominal damages.^s The good faith or good 
intent of defendant alone is insufficient to deprive 
plaintiff of the right to substantial damages.56 
fact that the defamation may not be believed does 
not necessarily release defendant from more than 
nominal damages. ^7 However, the right as a mat¬ 
ter of law to damages does not necessarily imply 
a right to substantial damages,^^ and an award of 
nominal damages is not necessarily erroneous.^^ 
Thus it has been held that, where there is no ill 
will or malice on the part of defendant, and no spe¬ 
cial damages, actual injury, or pecuniary loss,60 


49. Ill.—Cook V. East Shore News¬ 
papers, 64 N.E.2d 751, ’327 Ill.App. 
559. 

Va.—Snyder v. Fatherly, 163 S.E. 
358, 158 Va. 335. 

Injury to character or reputation of 
plaintiff as element of general 
damages see infra § 241. 

Plaintiff’s conduct 

In determining damages to be 
awarded for libel, plaintiff’s conduct 
must be considered.—Paris v. New 
York Times Co., 9 N.Y.S.2d 6S9. 1’70 
Misc. 215, affirmed 21 N.Y.S.Id 51.2, 
259 App.Div. 1007, reargument de¬ 
nied 23 N.Y.S.2d 479, 260 App.Div. 
859. 

Plaintiff’s standing 

(1) Plaintiff’s standing in the com¬ 
munity where he lives may be con¬ 
sidered in estimating damages.— 
James v. Powell, 152 S.E. 639, 154 
Va. 96. 

(2) The social and business stand¬ 
ing of plaintiff is to be taken into 
consideration in fixing the amount 
of damages.-^Goodrow v. New York 
Times Co., 271 N.Y.S. 855, *241 App. 
Div. 190, affirmed 195 N.E. 186, 266 
N.Y. 531. 

(3) In determining actual damages 
sustained by one engaged in pro¬ 
fessional activities in sphere of pub¬ 
lic education for many years as re¬ 
sult of libelous utterances concern¬ 
ing him, facts that he has led long, 
honorable, and highly useful career 
and acquired eminence in his chosen 
field should be considered.—Poerster 
V. Bidder, 57 N.Y.S.,2d 668. 

Defendant’s standing and finan cial 

worth 

The standing of defendant in the 
community and his financial worth 
may be considered in estimating 
damages.—^Hall v. Edwards, 23 A.2d 
S89, 138 Me. 231. 


50 . Va.—Cook V. Patterson Drug 
Co., 39 S.E.2d 394, 185 Va. 616. 

51. U.S.—Browder v. Cook, D.C.Ida- 
ho, 59 P.Supp. 676. 

52. U.S.—Browder v. Cook, supra. 

53. Del-—Stidham v. Wachtel, 21 A. 
2d 282, 2 Terry 327. 

N.Y —Rusciano & -Son Corporation 
V. Mihalyfl, 1 N.Y.S.2d 787, 165 
Misc 932—^Horovitz v. Weidenmil- 
ler, 53 N.Y.S.2d 379-~Udell v. Jo- 
sephson, 11 NY.S.2d 866. 

N.C.—Lay v. Gazette Pub. Co., 183 
S.E. 416, 209 N.C. 134. 

Tenn.—^Hartsell v. Depew, 10 Tenn. 
App. 141< 

Tex.—Maass v. Sefeik, Civ.App., 138 
S.W 2d 897—^Anderson v. Alcus, 
Civ.App., 42 S.W.2d 294—Flournoy 
V. Story, Civ.App., 37 S.W.2d 37.2— 
Express Pub. Co. v. Hormuth, Civ. 
App., 5 S.W.2d 1025, error refused 
—Houston Tress Co. v. Smith, Civ. 
App., 3 S.W.2d 900, error dis¬ 
missed. 

37 C.J. p 116 note 20. 

54. Hawaii.—Corpus Juris cited in 
Van Poole v. Nippu Jiji Co., 34 Ha¬ 
waii 354, 357. 

N.J.—^Walsh v. Trenton Times, 10 A. 

2d 740, 124 N.J.Law 23. 

N.Y.—Gershwin v. Ethical Pub. Co., 
1 N.Y,S.2d 904, 166 Misc. 39. 

Tex.—Corpus Juris cited in "West 
Texas Utilities Co. v. Wills, Civ. 
App., 164 S.W.2d 405, 408. 

Va.—Snyder v. Fatherly, 163 S.E. 358, 
158 Va. 335. 

37 C.J, p 115 note 22. 

Malice 

Where published matter was libel¬ 
ous per se, it was unnecessary to 
prove malice in fact to recover sub¬ 
stantial compensatory damages.— 
James v. Powell, 152 S.E. 539, 154 
Va. 96. 


55. N.Y.—Gershwin v. Ethical Pub. 
Co., 1 N.Y.S.2d 904, 166 Misc. 39. 

37 C J. p 115 note 23. 

Injuries incapable of money vaiua. 
tion 

Where slanderous remarks cause 
injuries to character or reputation, 
injuries to feelings, mental suffer¬ 
ing or anguish, and other like wrongs 
and injuries incapable of money val¬ 
uation, substantial damages as dis¬ 
tinguished from nominal damages 
are warranted.—^West Texas Utilities 
Co. V. Wills, Tex.Civ.App., 164 S.W. 
2d 405. 

56. Iowa.—^Blocker v. Schoff, 48 N. 
W. 1079, 83 Iowa 265. 

37 C.J. p 115 note 24. 

57. Mass.—Bishop v. Journal News¬ 
paper Co., 47 N.E. 119, 168 Mass. 
327. 

58. ' N.Y.—Paris v. New York Times 
Co., 9 N.Y.S.2d 689, 170 Misc. 215, 
affirmed 21 N.Y.S.2d 512, 259 App. 
Div. 1007, reargument denied 23 
N.Y.S.2d 479, 260 App.Div. 869. 

59. La.—Fitzpatrick v. Zedaird 

Realty Co„ 121 So. 680, 10 LaApp. 
306. 

Tenn.—^Hartsell v. Depew, 10 Tenn. 
App. 141. 

Tex.—Maass v, Sefeik, Civ.App., 138 
S.W.2d 897. 

37 C.J. p 115 note 26. 

60. Hawaii.—Corpus Juris cited in 
Van Poole v. Nippu Jiji Co., 34 Ha¬ 
waii 354, 360. 

N.Y.—^Rusciano & Son Corporation v. 
Mihalyfl, 1 N.Y.S.2d 787, 165 Misc. 
932—^Horovitz v. Weidenmiller, 53 
N.Y.S..2d 379—Kitograd v. Shapiro, 
39 N.Y.S.2d 959. 

Tex,—^Maass v. Sefeik, Civ.App., 135 
S.W.2d 897. 

37 C.J. p 115 note 27. 
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or where the alleged defamatory charge is published 
in response to defamatory charges on the part of 
plaintiff in the course of a controversy between the 
parties,®^ or where the evidence is such as would 
justify a plea of justification,an award for nom¬ 
inal damages only may be justified. 

Plaintiff's bad reputation. If the prior reputa¬ 
tion of plaintiff was such that he sustained no in¬ 
jury from the publication, he is not entitled to com¬ 
pensatory damages in any substantial amount,^^ 
and the jury may award only nominal damages.®^ 
Even if plaintiff's reputation is bad, he cannot be 
restricted to nominal damages unless such damages 
would fully compensate him for the wrong suf¬ 
fered by the publication.^^ 

Under statute. Some statutes provide the mini¬ 
mum verdict to which plaintiff is entitled.^® 


§ 240. Compensatory Damages in General 

A successful plaintiff in an action for libel or slan¬ 
der is entitled to recover such actual or compensatory 
damages as are the natural and direct or proximate re¬ 
sult of the publication. 

A successful plaintiff in an action for libel or 
slander is entitled to recover such actual or com¬ 
pensatory damages®^ as are the natural and direct 
or proximate result of the publication®S but not 
speculative or remote damages,®® the rule applying 
to special as well as general damages.^® In esti¬ 
mating compensatory damages, all matters relevant 
to show the extent of the injury done by the words 
should be considered. 

General or special damages. Compensatory dam¬ 
ages may be either general or special.72 General 
damages are those which the law presumes must 
actually, proximately, and necessarily result from 
the publication of the defamatory matter,*^3 and are 


lainited pablication 
Publication of slanderous words 
being limited to grandchild and wife, 
whose hearing was impaired, only 
nominal damages could be recovered. 
—^Fitzpatrick v. Zedaird Realty Co., 
121 So. 680, 10 La.App. 306. 

61. Ga.—^Pugh V. McCarty, 40 Ga. 
444. 

I^.Y.—^Thompson v. Matthiasen, 135 
N.T.S. 796, 150 App.Div. 789. 

62. Hawaii.—Corpus Juris cited la 
Van Poole v. Nippu Jiji Co., 34 Ha- 

• waii 354, 360. 

X.T.—Wavle v. Wavle, 9 Hun 125. 

63. Tex.—Macfadden's Publications 
v. Hardy, Civ.App., 95 S.W.2d 1023, 
error refused. 

64. Conn.—Flint v. Clark, 13 Conn. 
361. 

65. Cal.—^Edwards v. San Jose 
Printing & Publishing Co., 34 P. 
128, 99 Cal. 431, 37 Am.S.R. 70. 

66. Okl.—^Kelly v. Roetzel, 165 P. 
1150, 64 Okl. 36. 

37 C.J. p 116 note 40. 

67. U.S.—^Malone v. Montgomery 
Ward & Co., D.C.Mass., 38 F.Supp. 
369. 

Del.—Stidham v. Wachtel, 21 A2d 
282, 2 Terry 327. 

III.—Cook V. East Shore Newspapers, 
64 N.E.2d 751, 327 IlLApp. 559. 

Md.—^Evening News "Co. v. Bowie, 
141 A 416, 154 Md. 604. 

N.Y.—^Rushlow V. Plattsburgh Re¬ 
publican Pub. Co., 28 N.Y.S.2d 
867, 262 App.Div. 931—^Polakoft v. 
Hill, 27 N.Y.S.2d 142, 261 App.Div. 
777—Gk>odrow v. New York Times 
Co., 271 N.Y.S. 855, 241 App.Div. 
190, affirmed 195 N.E. 136, 266 N. 
Y. 531. 

N.G.—^Plake v. Greensboro News Co., 
195 S.E. 65, 212 N.C. 780—Broad¬ 
way V. Cope, 179 S.E. 452, 208 N. 
a 85. 


S.C.—Smith V. Smith, 9 S.E,2d 584, 
194 S.C. 247—^Duncan v. Record 
Pub. Co.. 143 S.B. 31, 145 S.C. 196. 
Tenn.—Benton v. Knoxville News- 
Sentinel Co., 130 S.'W-2a 106, 174 
Tenn. 661. 

Tex.—^Freeman v. Schwenker, Civ. 

App., 73 S.W.2d 609. 

Va.—^Rosenberg v. Mason, 160 S.E. 

190, 157 Va. 215. 

37 C.J. p 116 note 42. 

The primary object in an action of 
slander is to obtain a verdict that 
will compensate plaintiff for the in¬ 
jury done.—^Yencho v. Kruly, 197 N. 
W. 752, 158 Minn. 408. 

CompeusatioiL for injury sustained 
is the measure of actual damages re¬ 
coverable, where publication is libel¬ 
ous as a matter of law.—^Macfad- 
den*s Publications v. Turner, Tex-Civ. 
App., 95 S.W.2d 1027, 

Substantial compensatory damages 
in libel case must be founded on 
finding of substantial injury and be 
commensurate with injury,—^Zator v. 
Buchel, 247 N.Y.S. 686, 231 App.Div. 
334. 

68. Ill.—Hudson V. Slack Furniture 
Co., 47 N.E-2d 502. 318 Ill.App. 15. 
N.Y.—^Horovitz v- Weidenmiller, 63 
N.Y.S.2d 379. 

N.C.—^Broadway v. Cope, 179 6.E. 
452, 208 N.C. 85. 

Tex.—^Enterprise Co. v. Taylor, Civ. 
App., 142 S.W.2d 280—Macfadden’s 
Publications v. Turner, Civ.App., 
95 S.W.2d 1027. 

Va.—James v. Haymes, 168 S.E. 323, 
160 Va. 253. 

Wis.—^Lehner v. Kelley, 254 N.W. 

634, 215 Wis. 265. 

37 C.J. p 116 note 42. 

Publicity incident to action 

Slander has been held proximate 
cause of publicity incident to bring¬ 
ing of action for slander and of dam¬ 
ages thereby accruing to plaintiff.— 
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Davidian v. Parparian, 161 A, 796, 
115 Conn. 718. 

69. N.Y.—^Paris v. New York Times 
Co., 9 N.Y.S.2d 689, 170 Misc. 215, 
affirmed 21 N.Y.S.2d 512, 259 App. 
Div. 1007, reargument denied 23 
N.T.S.2d 479, 260 App.Div. 859— 
Horovitz V. Weidenmiller, 63 N.Y. 
S.2d 379. 

N.C.—Broadway v. Cope, 179 S.E. 
452, 208 N.C. 85. 

Or.—^Ruble v. Kirkwood, 266 P. 252, 
125 Or. 316. 

Tex.—Times Pub. Co. v. Ray, Civ. 
App., 1 S.W.2d 471, affirmed Ray 

V. Times Pub. Co., Com-App., 12 S, 

W. 2d 165. 

37 aj. p 116 note 43. 

Annoyance suffered because of t^e- 
phone calls 

Defendant in action for slander for 
insulting words was not responsible 
for annoyance suffered by plaintiff 
as result of telephone calls from 
third persons whose acts could not 
be charged to defendant, on ques¬ 
tion of amount of damages to be 
awarded.—Stubbs v. Cowden, 18 S.E. 
2d 275, 179 Va. 190. 

70. Fla.—^Harriss v. Metropolis Co.. 
160 So. 205, 118 Fla. 825. 

37 C.J. p 116 note 44, 

71. N.Y.—^Zator v. Buchel, 247 N.Y. 
S. 686, 231 App.Div. 334. 

37 C.J. p lie note 45. 

72. Del.—Stidham v. Wachtel, 21 A- 
2d 282, 2 Terry 327. 

Ga.—Harrison v. Constitution Pub. 

Co., 152 SE. 131, 41 Ga,App. 102. 
Hawaii.—^Van Poole v. Nippu Jiji Co., 
34 Hawaii 3'54. 

Ky.—^Louisville Times Co. v- Lyttle, 
77 S.W.Sd 432, 257 Ky. 132. 

N.C.—Roth V. Greenstkoro News Co., 
6 S.E.2d 882, 217 N.C. 13. 

73. xr.S.—Corpus Juris cited ta 
Erick Bowman Remedy v. Jen- 
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allowable whenever the immediate tendency of the 
words is to impair plaintiff's r ^tttat ion,^^ the words 
being clearly defamatory on their facCj'^S although 
no actual pecuniary loss has in fact resulted,"^® the 
words from which the law presumes injury in such 
case being actionable per se,77 if the words are 
not actionable per se, there can be no recovery of 
general damages Special damages are such as 
have actually occurred,computable in money, 
which are the natural, but not the necessary, result 
of the alleged wrong, and do not follow by im¬ 
plication of law on proof of the defamatory 

words. 


c.j.a 

Pecuniary damages. Compensatory damages in¬ 
clude pecuniary loss, direct or indirect.ss ^ 
lisher of a libel not defamatory on its face is liable 
only for the pecuniary damage which legally result- 
ted from the publication.^^ 

Expenses incurred in mitigating damages. Plain¬ 
tiff has the right to try to mitigate damages,S5 
and, if his cause of action can be independently 
established,he may recover for sums reasonably 
expended in such effort, but he may not by such 
expenditures create a cause of action for himself 
where one did not otherwise exist.ss 


sen Salsbery Laboratories, C.C-A- 
Minn,, 17 F.2d 255, 260. '52 A.L.R. 
1187. 

Hawaii.—^Van Poole t. Nippu Jijl Co., 
34 Hawaii 354. 

Mont.—Ccrptis Juris cited in Manley 
V. Harer, 235 P. 757, 759, 73 Mont. 
253. 

N.C.—<?orpTis Juris cited in Flake v. 
Greensboro News Co., 185 S.E. 55, 
59, 212 N.C. 780. 

Tex.—^West Texas Utilities Co. v. 
Wills, Civ.App.. 164 S.W.2d 405— 
Houston Chronicle Pub. Co. v. Mar¬ 
tin, Civ.App,, 5 S.W,2d 170, error 
dismissed. 

36 C.J. p 1151 note 84. 

General compensatory damag'es, 
which are for the harm which nor¬ 
mally results from such defamation, 
may be given plaintiff in slander ac¬ 
tion in addition to nominal damages 
where words spoken are actionable 
per se and plaintiff prevails, notwith¬ 
standing absence of evidence of actu¬ 
al damage.—Stidham v. Wachtel, 21 
A.2d 282, 2 Terry. Del., *327. 

74- Hawaii.—Van Poole v, Nippu 
Jiji Co., 34 Hawaii 354. 

K.C —Corpus Juris cited in Flake v. 
Greensboro News Co., 195 S.E, 55,; 
59, 212 N.C. 780. 

36 C.J. p 1151 note 87. 

75. Okl.—Kee v. Armstrong, 182 P. 
494, 75 Okl. 84, 5 A.L.R. 1349.^ 

36 C.J. p 1151 note 88. 

76. Hawaii.—Van Poole v. Nippu 
Jiji Co., 34 Hawaii 354. 

N.C.—Corpus Juris cited in Flake v. 
Greensboro News Co., 19-5 S.E. 5S, 
59, 212 N.C. 780. 

36 C.J. p 1151 note 89. 

77- Del.—Stidham v. Wachtel, 21 A. 

2d 282, 2 Terry 327. 

Ga-—Harrison v. Constitution Pub. 

Co., 152 S.E. 131, 41 Ga.App. 102. 
•36 C.J. p 1151 note 90. 

78. Iowa.—Shaw Cleaners & Dyers 

V, Des Moines Dress Club, 245 N. 

W. 231, 215 Iowa 1130, 8$ A.L.R. 
839. 

36 C.J. p 1161 note 91. 

Ikibel actionable per auod 

General damages are not recover¬ 
able for libel actionable per <iuod. 


U.S.—'Chambers v. National Battery 
Co., DC.Mo., 34 F.Supp. 834. 

Md.—Bowie v. Evening News, 129 A. 
797, 148 Md. 569. 

79. U.S.—^Erxek Bowman Remedy 
Co. V. Jensen Salsbery Labora¬ 
tories, C.C.A.Minn., 17 P.2d 255, 
52 A.L.R. 1187. 

low'a.—Shaw Cleaners & Dyers v. 
Des Moines Dress Club, 245 N.W. 
231, 215 Iowa 1130, 86 A.L.R. 839. 
Va.—M. Rosenberg & Sons v. Craft, 
29 S.B.2d 37'5. 182 Va. 512, 151 A. 
L.R. 1095. 

80. Ga.—Men v. Edge, 22 S B.2d 7*38, 
68 Ga.App. 314. 

N.T.—Bishop V. New York Times Co, 
135 N.E. 845, 233 N.Y. 446. 

36 C.J. p 1151 note ‘81. 

81. U.S.—Corpus Juris cited in 
Erick Bowman Remedy Co. v. Jen¬ 
sen Salsbery Laboratories, C.C.A. 
Minn., 17 F.2d 255, 260, 52 A.L.R. 
1187. 

Fla.—Harriss v. Metropolis Co., 160 
So. 205, 118 Fla. 825. 

Hawaii.—^Van Poole v. Nippu Jiji Co., 
34 Hawaii S’54. 

Mont.—Corpus Juris cited in Manley 
V, Harer, 235 P. 757, 759, 73 Mont. 
2'53. 

N.Y,—Tower v. Crosby, 211 N.Y.S. 
571, 125 Misc. 40*3, reversed on oth¬ 
er grounds 212 N.Y.S. 219, 214 App. 
Div. 392. 

36 C.J. p 1151 note 82. 

Natural consequence of defamation 
itself 

“Special damages,” rendering def¬ 
amation actionable, must be legal 
and natural consequence of defama¬ 
tion itself, not merely of third per¬ 
son's wrongful act,—^M. Rosenberg & 
Sons V. Craft, 29 S E 2d 375, 182 Va. 
512, 151 A.L.R. 1095. 

Particular special damage 
Loss of marriage, employment, in¬ 
come, profits, or even gratuitous en¬ 
tertainment and hospitality because 
of defamatory words constitutes spe¬ 
cial damage supporting action for 
defamation.—^aiell v. Edge, 22 S.E. 
2d 738, 68 Ga.App. 314. 

82. U.S.— Corpus Juris cited in 
Erick Bowman Remedy Co. v. Jen¬ 
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sen Salsbery {Laboratories, C.C.A 
Minn., 17 F.2d 255, 260, 53 ALR 
1187. 

iowa.—Shaw Cleaners & Dyers \ 
Des Moines Dress Club, 245 N.W. 
231, 215 Iowa 1130, 86 ALR. 839 
Mont.—Corpus Juris cited in Manley 
V. Harer, 235 P. 7'o7, 759, 73 Mont 
253. 

Tex.—^Houston Chronicle Pub. Co. v. 
Martin, Civ.App., 5 S.W.2d 170, er¬ 
ror dismissed. 

Va.—M. Rosenberg & Sons v. Craft, 
29 S.E.2d 375, 182 Va. 612, 151 AL. 
R. 1095. 

36 C.J. p 1151 note 83. 

83. N.C.—^Roth V. Greensboro News 
Co , 6 S.E.2d 8*82, 217 N.C. 13. 

84. N.Y.—O’Connell v. Press Pub 
Co, 108 N.E. 556, 214 N.Y. 352— 
Harry Lee Pub. Co. v. Riverhead 
News. 40 N.Y.S.2d 899, ISO Misc. 
211—Ross V. MacFadden Publica¬ 
tions, 22 N.Y.S.2d 619, 174 Misc. 
1019—Legion Against Vivisection 
V. Grey, 63 N.Y.S.2d 920—^McAuIiffe 
V. Local Union No. 3, International 
Brotherhood of Electrical Workers, 
29 N.Y.S.2d 963. 

85. Ohio.—^Bigelow r. Brumley, 37 
N.E.2d 584, 1‘3'8 Ohio St 574. 

86. Ohio.—^Bigelow v. Brumley, su¬ 
pra, 

87. Ohio.—^Bigelow t. Brumley, su¬ 
pra. 

88. Ohio.—^Bigelow v. Brumley, su¬ 
pra. 

Particular expenses 

The expenses incurred by sponsor 
of constitutional amendments in re¬ 
futing alleged defamatory statement 
in official argument distributed by 
secretary of state to the electors in 
opposition to the proposed amend¬ 
ments, that sponsor was a “paid lob¬ 
byist for the Single Tax Movement,” 
did not suffice as “special damage" to 
support an action for defamation per 
quod, where allegations at most 
showed only that sponsor was appre¬ 
hensive lest as result of statement 
some third persons might alter their 
relations with him to his disadvan¬ 
tage.—^Bigelow V. Brumley, supra. 
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§ 241. Injury to Reputation 

Under the head of general damages, the plaintiff is 
entitled to recover full compensation for any injury to . s 
character or reputation which has been caused by the 
defamation. 

Under the head of general damages, plaintiff is 
entitled to recover full compensation for any in¬ 
jury to his character or reputation which has been 
caused by the defamation.S9 Plaintiff is entitled to 
recover for loss of reputation in his profession.90 
Where the defamation concerns plaintiffs conduct 
in political life, injury to plaintiffs political career 
is a proper element of generaPi or special^^ dam¬ 
age. A plaintiff who shows in what res pect his 
business has been damaged by a libel of his char- 
acter'my recover for such damage.93 While there 
is no rule fixing the quantum of compensation for 
injury to the reputation,one of unblemished rep¬ 
utation is entitled to greater damages than one 
whose reputation is such that he is little hurt from 


the action of which complaint is made.^5 Also there 
is considerable difference between the amount of 
damages a person is entitled to recover for a 
slander that is not effective in destroying his repu¬ 
tation for good character and one that does seri¬ 
ously and permanently injure or destroy such rep- 
utation.9^ 

§ 242. Injury to Business or Occupation 

Where the wcrds are actionable per se as affecting 
the plaintiff in his business or occupation, he is entitled 
to recover damages for the resulting general loss on fall¬ 
ing off of his business or injury to his occupation. 

Where the words are actionable per se as affect¬ 
ing plaintiff in his business or occupation, he is en¬ 
titled to recover damages for the resulting general 
loss on falling off of his business, or injury to his 
occupation.^7 The general nature and extent of 
plaintiffs business and the damage likely to result 
may properly be considered,and the defamatory 


89. Bel.—Stidham v. Wachtel, 21 A. 

2d 282, 2 Terry 327. 

Hawaii.—Van Poole v. Kippu Jiji 
•Go., 34 Hawaii 354. 

HI.—Cook V. East Shore Newspapers, 
64 N.E2d 751, 327 Ill.App. 559. 

La.—Searcy v, Intenirhan Traiisp. 
Co., 179 So. 75, 189 La. 183, revers¬ 
ing 179 So. 93, reversing 171 So, 
468. 

Mo.—Sitts V. Daniel, App., 284 S.W. 
857—Vaughn v. May, 274 S.W. 969, 
217 Mo.App. 613. 

N.J.—^Walsh V. Trenton Times, 10 A. 

2d 740, 124 N.J.Law 23. 

N.Y.—Goodrow v. New York Times 
Co., 271 N.Y.S. 8'55, 241 App Div. 
190, affirmed 195 N.E. 186, 266 N. 
Y, 531—^Naegele v. MacFadden 
Publications, 292 N.Y.S. 851, 161 
Misc. 684. 

N.C.—Roth V. Greensboro News Co., 
6 S.E.2d 882, 217 N.C. 13—Flake v. 
Greensboro News Co., 195 S.E. 5*5, 
212 N.C. 7S0. 

Pa.—^Humberston v. Albright, Com. 
PL, 5 Fay.L.J. 67. 

S.C.—Smith v. Smith, 9 S.E.2d 584, 
194 S.C. 247—McClain v. Reliance 
Life Ins. Co. of Pittsburgh, Pa., 
148 S.E. 478, 150 S.C. 459. 

Tex.—West Texas Utilities Co. v. 
Wills, Civ.App., 164 S.W.2d 405—i 
Macfadden’s Publications v. Tur¬ 
ner, Civ.App., 95 S.W.2d 1027— 
Hooker v. Fort Worth Press Co., 
Civ.App., 11 S.W,2d 686—Jenkins v. 
Taylor, Civ.App., 4 S.W.2d 6’56, er¬ 
ror dismissed. 

Va—^Weatherford v. Birchett, 164 S. 
E. 5*35, 158 Va. 741—Snyder v. Fa¬ 
therly. 163 S.B. 358, 158 Va. S-SS— 
James v. Powell, 152 iS.E. 539, 154 
Va 96. 

Vt.—^Lancour v. Herald & Globe 
Ass'n, 28 A.2d 396, 112 Vt 47L 
37 C.J. p 117 note 4«. 


Charge of intoxication 
A minister who was incarcerated in 
jail on a charge of intoxication while 
suffering from apoplectic stroke, but 
whose friends and parishioners did 
not believe the report that he was 
drunk, was not entitled to damages 
for injury to his reputation.—Searcy 

V. Interurban Transp. Co., 179 So. 75, 
189 La 183. 

1 90. Mass.—Louka v. Park Bnter- 
! tainments, 1 N.B.2d 41, 294 Mass. 
268—Sweet v. Post Pub. Co., 102 
N.E. 660, 215 Mass. 450, 47 L.R.A., 
N.S., 240, Ann.Cas.l914I> 533. 
Bspntation as attorney 
Tex.—Jenkins v. Taylor, Civ.App., 4 
S.W. 2d 6’56, error dismissed. 

91. Tex.—^Jenkins v. Taylor, supra 

92. Tex.—Galveston Tribune v. 

Johnson, Civ.App., 141 S.W. 302. 
Xross of nomination because of bri¬ 
bery of voters has been held not spe¬ 
cial damage,—Shields v. Booles, 38 S. 

W. 2d 677, 238 Ky. 673. 

93. Ga—^Augusta Chronicle Pub. Co. 
V. Arrington, 157 S.E. 394, 42 Ga 
App. 746. 

94. Va—Stubbs v. Cowden, 18 S.E. 
2d 275, 179 Va 190. 

95. Tex.—Pridemore v. San Angelo 
Standard, Civ.App., 146 S.W.2d 
1048, error dismissed, judgment 
correct. 

Va.—Stubbs v. Cowden, 18 S.E.2d 
275, 179 Va 190—Weatherford v. 
Birchett, 164 S.E. 635, 168 Va 741. 

96. Miss.—^Reliance Mfg, Co. v. Gra¬ 
ham. 179 So. 341, 181 Miss. 649. 
^bstantial compensatory damages 

may be denied, where it appears that 
plaintiff^s reputation was not affect¬ 
ed by libel.—^Abell v. Cornwall Indus¬ 
trial Corporation, 1*50 N,E. 132, 241 
N.Y. 327, 43 A.L.R. 880. 
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97. U.S.—^Erick Bowman Remedy 
Co. V. Jensen Salsbery Labora¬ 
tories. C.C.A.Minn., 17 P.2d 255. 52 
A.L.H. 1187. 

Ala.—Corpus Juris cited in Ex parte 
Upton, 181 So. 905, 906, 236 Ala 
264. 

Cal.—^Bonner v. Los Angeles Exam¬ 
iner, 62 P.2d 427, 17 CalJlpp.2d 
458. 

B.C.—Washington Times Co. v. Bon¬ 
ner. 86 F.2d 836, 66 App.D.C. 280. 
110 A.L.R. 393. 

Hawaii.—^\’'an Poole v. Nippu Jiji Co., 
34 Hawaii 354. 

Ind.—^Wajme Works v. Hicks Body 
Co., 55 N.E.2d 382, 115 Ind.App. 
10 . 

S.B.—^Youngauist v. American By. 
Express Co., 206 N.W. 576, 49 S.I>. 
375. 

Vt.—Lancour v. Herald & Globe 
Ass'n, 28 A.2d 396, 112 Vt 471. 

37 C.J. p 117 note 49. 

Lack of malice does not preclude 
recovery of actual damage to busi¬ 
ness.—^Poleski V. Polish American 
Pub. Co., 235 N.W. 841, 254 Mich. 15. 
Partnership business 

Partnership can recover in libel 
case only for injury to partnership 
business.—Wright v. Afro-American 
Co., 137 A. 273, 152 Md. 587, 52 A,L. 
R. 908. 

98. Ind.—Wayne Works v. Hicks 
Body Co., 55 N.E.2d 3S2, 116 Ind. 
App. 10. 

Illegal business 

(1) Plaintiff cannot recover for 
loss of business where it would have 
been illegal to conduct such busi¬ 
ness.—O'Neil V. Adams, 122 N.W. 
976. 144 Iowa 385—37 C.J. p 1X7 note 
50. 

(2) Accordingly, in action by law¬ 
yer for loss of business on account 
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matter must be the natural or proximate cause of 
the business losses or injury to occupation.^^ Fol¬ 
lowing the general rule, it has been held that the 
correct measure of damages to the business is the 
diminution of the net income from the business.^ 

§ 243. Mental Suffering 

Where the words published are In themselves ac¬ 
tionable per se, the mental suffering or anguish occa¬ 
sioned by the publication of the defamatory words may 
be taken into consideration in estimating damages. 


Where the words published are in themselves ac¬ 
tionable per se, the mental suffering or anguish oc¬ 
casioned by the publication of the defamatory words 
may be taken into consideration,2 always for the 
purpose of estimating genejrais and compensatory* 
damages. The mental suffering must be the di¬ 
rect, immediate, and proximate effect of the pub¬ 
lication,^ and not mental suffering caused by the 
mere accusation itself.® Although it has been held 
that plaintiff cannot recover damages for nerv^ous 
shock not accompanied by physical injuries,7 and 

194 S.C. 247—^McClain v. Reliance 


of publication of defamatory arti¬ 
cle, no recovery could be had for 
lo^s of business during- the time 
plaintiff was disbarred.—^Mannix v. 
Portland Telegram, 23 P.2d 13S, 144 
Or. 172, 90 A.L,R. 55. 

Successful operatloiL 

In order to recover damages for 
loss of profits to a business, it must 
appear that the business has been in 
successful operation for such a pe¬ 
riod of time as to give it permanence 
and recognition.—Catarau v. Sunde & 
D'Evers Co., '63 P.2d 365. 18'8 Wash. 
592. 

99. Del.—Snavely v. Booth, 176 A- 
649, 6 W.W.Harr. 378. 

Miss.—^Missouri Pac. Transp. Co. v. 

Beard. 176 So. 156, 179 Miss. 764. 
Or.— Corpus Juris quoted in DeLash- 
mxtt V. Journal Pub. Co., 114 P.2d 
1018, 1021, 166 Or. 650, 135 A.L.R. 
1175. 

37 C.J. p 117 note 51. 

Discharge 

Employee cannot recover special 
damages against employer for dis¬ 
charge in action for libel, where dis¬ 
charge did not result from libel.— 
Ivins V. Louisville & N, R. Co., 141 
S.E. 423, 37 Ga.App. 6S4, 

Xioss of salary 

Defeated candidate for nomination 
for judgeship cannot recover in libel 
action against newspaper for loss of 
salary of the office because of arti¬ 
cles published during campaign, since 
proof that publication caused defeat 
would be impossible, and plaintiff 
might have been defeated at general 
election, if nominated.—Otero v. 
Ewing, 110 So. 648, 162 La. 453, '56 
A.D.R. 249. 

1. S.D.—Adams v. Scott, 157 N.W. 
321, 37 S.D. 212. 

37 C.J. p 117 note 53. 

Doss of individual customers 

Special damages to a business may 
be recovered for the loss of individu¬ 
al customers. 

U.S.—Erick Bowman Remedy Co. v. 
Jensen Salsbery Laboratories, C.C. 
A.Minn., 17 P.2d 255, 52 A.L.R. 
1187. 

Va.—James v. Haymes, 168 S.E. 333, 
160 Va. 253. 

2. U.S.—Gardella v. Log Cabin 
Products Co., C.C.A.,2<r T., 89 P.2d 


'891—Curley v. Curtis Pub. Co., D. 
C.Mass., 48 P.Supp. 27. 

Ala.—Corpus Juris cited in. Ex parte 
Upton, 181 So. 905, 906, 236 Ala. 
264. 

Cal.—Behrendt v. Times-Mirror Co., 
85 P.2d 949. '30 Cal.App.2d 77. 

Del.—Stidham v. Wachtel, 21 A.2d 
282, 2 Terry 327. 

Hawaii —^Van Poole v. Nippu Jiji Co., 
34 Hawaii 354. 

Ill.—'Cook V. East Shore Newspapers, 
64 N.B.2d 751, 32? Ill.App. 559. 

La.—Santana v. Item Co., 189 So. 
442, 192 La. 819—Johnson v. Crow, 
App., 15'8 So. 857. 

Me.—^Hall v. Edwards, 23 A.2d 889, 
138 Me. 231. 

Minn.—Thorson v. Albert Lea Pub. 
Co., 251 N.W. 177, 190 Minn. 200, 90 
A,L.R. 11’69. 

N.J.—Walsh V. Trenton Times, 10 A. 
2d 740, 124 N.J.Law 23—-Vail v. 
Pennsylvania R. Co., 136 A. 425, 
103 N.J.Law 21-3. 

N.T.—Foerster v. Bidder, 57 N.T.S. 
2d 668. 

N.C.—Roth V. Greensboro News Co., 
6 S.W.2d 882, 217 N.C. 13. 

N.D—Waite v. Stockgrowers Credit 
Corporation, 249 N.W. 910, 63 N.D. 
763, followed in Davis v. Stock- 
growers Credit Corporation, 249 N. 
W. 912, 63 N.D. 768. 

Pa.—^Humberston v. Albright, Com. 
PI., 5 Fay.L.J. 67. 

S.C—Duncan v. Record Pub. Co, 143 
S.E. 31, 145 S.C. 196. 

Tex.—Renfro Drug Co. v. Lawson, 
160 'S.W.2d 246, 13'8 Tex. 434, 146 
A.L.R. 732—West Texas Utilities 
Co., V. Wills, Civ.App., 164 SW. 
2d 405—^Enterprise Co. v. Ellis, Civ. 
App., 98 S.W.2d 452—Macfadden’s 
Publications v. Turner, Civ.App., 95 
S.W-2d 1027. 

Vt.—iLancour v. Herald & Globe 
Ass'n, 28 A.2d '396, 112 Vt 471. 
Va.—Snyder v. Fatherly, 163 S E. 
358, 158 Va. 335—James v. Powell, 
152 S.E. 539. 154 Va. 96. 

37 C.J. p 117 note 56. 

Sufficiency of mental suffering to 
constitute special damages for 
words not actionable per se see 
infra § 268.--. 

Humiliation and wounded feelings 
are a proper basis for damage. 

S.C.—Smith V. Smith, 9 S.E.2d 584, 


Life Ins. Co. of Pittsburgh, Pa. 
148 S E. 478, 150 S.C. 459. 

Va—^Weatherford v. Birchett, 164 S 
E. 535, 158 Va. 741. 

3. Minn.—^Thorson v. Albert Lea 
Pub. Co., 251 N.W. 177, 190 Minn 
200, 90 A.L.R. 1169. 

Tex.—-West Texas Utilities Co. v. 

Wills. 'Civ.App., 164 S.W.2d 405. 
Vt.—Lancour v. Herald & Globe 
Ass’n, 28 A.2d 396, 112 Vt 471. 
Va.—Snyder v. Fatherly, 163 S.E. 

358, 158 Va, 33'5. 

37 C.J. p 118 note 57. 

4. Del.—Stidham v. Wachtel, 21 A 
2d 282, 2 Terry 327. 

N.J.—Walsh V. Trenton Times, 10 A 
2d 740, 124 N.J.Law 23—Vail v. 
Pennsylvania R. Co., 136 A 425, 
103 N.J.Law 213. 

N.Y.—Foerster v. Bidder, 57 N.T.S. 
2d 668. 

N.C.—Roth v. Greensboro News Co., 
6 S.E 2d '882, 217 N.C. 13. 

Va—^Weatherford v. Birchett, 164 

S. E. 5'35, 158 Va. 741. 

37 C.J. p 118 note 58. 

There is no rule by which damages 
for mental anguish and humiliation 
may be measured. 

Mo.—Vaughn v. May, 274 S.W. 969, 
217 Mo.App. 613. 

Va.—Stubbs v. Cowden, 18 S.E.2d 275, 
179 Va. 190. 

5. N.Y.—Foerster v. Ridder, 57 N. 

T. S.2d 668. 

N.D.—Corpus Juris g.uoted in Waite 
v.'* Stockgrowers" Credit Corpora¬ 
tion, 249 N.W. 910, 912, 63 N.D. 763, 
followed in Davis v. Stockgrowers’ 
Credit Corporation, 249 N.W. 912, 
63 N.D. 768. 

Tenn.—Little Stores v. Isenberg, 172 
S.W.2d 13, 26 Tenn.App. 357. 

37 C.J. p 118 note 59. 

e. Iowa.—Greenlee v. Coffman, 171 
N.W. 580, 185 Iowa 1092. 

N.D.—Corpus Juris quoted in Waite 
V. Stockgrowers’ Credit Corpora¬ 
tion, 249 N.W. 910, 912, '63 N.D. 763, 
followed in Davis v. Stockgrowers* 
Credit Corporation, 249 N.W. 912, 
63 N.D. 768. 

7. Pa.—Halliday v. Cienkowski, 3 A 
2d 372, 333 Pa. 123. 
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that the law cannot and does not undertake to com¬ 
pensate for mere hurt or embarrassment alone,8 it 
has also been held that a recovery for mental suf¬ 
fering may be had althou gh n o persons other than 
the parties knew of the publication.^ 

§ 244. Physical Suffering or Illness 

While It has been held that recovery may be had for 
physical suffering or illness suffered in consequence of 
the defamation, it has also been held that damages for 
physical sickness caused by defamation are not recover¬ 
able. 

If the words are actionable per se, it has been 
held that recovery may be had for physical suffer- 
ing^^.or illness^i* suffered in consequence of the 
defamation. It has also been held, however, that 
damages for physical sickness caused by defama¬ 
tion are not recoverable,^^ although it may be con¬ 
sidered to show the severity of the mental an- 
guish.^^ 

§ 245. Future Damages 

The probable future injury resulting to the plaintiff's 
reputation caused by the publication may be considered 
in estimating damages. 

In estimating damages the jury may consider the 
probable future injury resulting to plaintiffs repu¬ 
tation caused by the publication.^^ The rule does 
not apply where the future injury is speculative or 
remote.15 Where considerable time has elapsed be¬ 
tween the time when the publication of the alleged 
charge was made and the date of the trial, it has 


been held that future damages are not recovera- 

ble.i6 

§ 246. Other Publications; Republications 

Damages may be awarded only for the words pub¬ 
lished at the time alleged in the complaint. 

Damages may be awarded only for the words pub¬ 
lished at the time alleged in the complaintRepe¬ 
titions or republications of the alleged defamation 
made by defendant's or by other persons,or defa¬ 
mations other than the one sued on,20 may not as 
a general rule be made an extra element of actual 
damages for which compensation may be awarded. 
As to damage caused by more than one publication, 
each contributor should pay a proportionate amount 
of the damage caused thereby.^i 

§ 247. Costs of Litigation 

In some Jurisdictions the expense of maintaining a 
suit for libel or slander is not a proper element of com¬ 
pensatory damages. 

In some jurisdictions it has been held that the 
expense of maintaining a suit for libel or slander 
is not a proper element of compensatory damages 
but nevertheless a contrary view has been asserted 
and maintained in other jurisdictions.^^ 

§ 248. Aggravation of Damages 

Actual malice may be shown in order to aggravate 
or add to the actual damages. 

A ctual m alice may be shown in order to aggra¬ 
vate or add to the actual damages.24 If repetitions 


8. N.C.—^Flake v. Greensboro News 
Co., 195 S.K 55, 212 N.C. 780. 

Here axuLoyaaLce or loss of peace of 

nund is not such special damage as 
may be recovered.—^Mell v. Edge, 22 
S.E2d 738, 68 GaJLpp. 314. 

Pride in efficiency in public office 
Mere injury to feelings as of pride 
in efficiency in public office is not ba¬ 
sis in action for special damages.— 
Ferguson v. Houston Press Co., Tex. 
Civ.App., 1 S,W.2d 387, affirmed 
Houston Press C.o. v. Ferguson, Com. 
App., 12 S.W.2d 125. 

9. XJ.S.—Curley v. Curtis Pub. Co., 
D.C.Mass., 48 P.Supp. 27. 

10. Cal.—^Behrendt v. Times-Mirror 
Co., 85 P.2d 949, 30 Cal.App.2d 77. 

KT.—Garrison v. Sun Printing & 
Publishing Ass'n, 100 N.E. 430, 207 
N.T. 1, 45 L.Il.A.,N.S., 766, Ann. 
Cas.l914C 288. 

N.C.—Roth V. Greensboro News Co., 
6 S.E.2d 882, 217 N.C. 13. 

11. Mass,—Sweet v. Post Pub. Co., 
102 N.E. 660, 215 Mass. 4*50, 47 L. 
R,A..N.S., 240, Ann.Cas.l914D 533. 


12. Ga.—Mell r. Edge, 22 S.E.2d 
73 S, 68 Ga.App. 314. 

N.J.—Molt V. Public Indemnity Co., 
161 A. 3.46, 10 N.J.Misc. 879. 

37 C.J. p 118 note 64. 

13. Mich.—Cyrowski v. Polish 
American Pub. Co., 163 N.W. 58, 
196 Mich. 648. 

37 C.J. p 118 note 65.' 

14. D.C.—'Washington Times Co. v. 
Bonner, 86 F.2d 836, 66 App.D.C. 
280, 110 A.L.R. 393. 

Ill.—Cook V. East Shore Newspapers, 
64 N.E,2d 751, 327 IlLApp. 559. 

37 C.J. p 118 note 67. 

Putore xmemploymeiLt 

Plaintiff could recover damages for 
future unemployment as result of 
publication of defamatory articles.— 
Washington Times Co. v. Bonner, 86 
P.2d 836, 66 App.D.C 280, 110 A.LR. 
393. 

15. Cal.—^Pouchan v. Godeau, 140 P. 
952, 167 Cal. 692. 

37 C.J. p ITS note 68. 

16. Mo.—Reding v. Reding, 127 S. 
W. 936, 143 Mo.App. 659. 

17. S.C.—^Smith v. Brown, 81 S.E. 
633. 97 S.C. 239, Ann.Cas.l916C 763. 
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18. Ind.—Meyer v. Bohlflng, 44 Ind. 
23S. 

37 C.J. p 118 note 71. 

19. Cal.—Adams v. Cameron, 150 P, 
1005, 27 Cal.App. 625, rehearing de¬ 
nied 1*51 P. 286, 27 CaLApp. 625. 

Wis.—Lehner v. Kelley. 254 N.W. 
634, 215 Wis. 265. 

20. Conn.—^Ward v. Dick, 47 Conn, 
300, 36 Am.R. 75. 

37 C.J. p 119 note 73. 

21. N.T.—Goodrow v. New York 
Times Co., 271 N.Y.S. S5'5. 241 App. 
Div. 190, affirmed 195 N.E. 186, 266 
N.Y. 531. 

22. N.Y.—^Halstead v. Nelson, 24 
Hun 395. 

37 C.J. p 119 note 76. 

Recovery of attorney's fees as dam¬ 
ages or costs see supra § 237. 

23. La.—Guice v. Harvey, 14 La. 
198. 

Ohio.—^Finney v. Smith, 31 Ohio St, 
529. 27 Am.R. '524. 

24. Iowa.—McHugh v. Arnktose?, 113 
N.W. 1080. 

37 C.J. p 119 note 79. 
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or other publications are admissible to show malice, 
they may be considered in aggravation of damag- 
es.^^ 

§ 249. Mitigation of Damages 

As a general rule, mitigating circumstances, Tn the 
law of defamation, are those which, while not proving 
the truth of the publication, tend to some appreciable de¬ 
gree toward such proof and thus permit of an inference 
that the defendant was not actuated by malice. 

Matters may be considered in mitigation of dam¬ 
ages which do not amount to justification.^® As a 
general rule, mitigating circumstances, in the law 
of defamation, are those which, while not proving 
the truth of the publication, tend to some appreci¬ 
able degree toward such proof and thus permit of 
an inference that defendant was not actuated by 
malice.27 The mitigating facts must be connected 
with, or bear on, the defamatory charge.^® The 
rule has been stated that in an action for defama¬ 
tion two classes of facts are pleadable and provable 
in mitigation of damages; such as impeach the 
character of plaintiff, and such as tend to negative 
the malicious motive of defendant.^® It has been 
held that actual malice on the part of defendant 
does not necessarily preclude his right of mitiga¬ 
tion by circumstances inducing the publication or 
utterance of the defamatory words.^® Mitigating 
circumstances set up to negative malicious motives 


63 aj.8. 

must have been known to defendant at the time of 
the publication and induced a belief of its truth 
The republication of a libelous article by plaintiff 
in his own newspaper as an item of news may prop¬ 
erly be set up in mitigation of damages.22 

Statutory provisions. Defendant may allege and 
prove mitigating circumstances to reduce the 
amount of damages under the provisions of some 
statutes.33 Code provisions allowing both justifica¬ 
tion and mitigation to be set up in actions of libel 
and slander have not changed the rules as to what 
circumstances are mitigating.34 Under some stat¬ 
utes defendant is allowed to give proof, for the con¬ 
sideration of the jury in fixing the amount of 
damages, that plaintiff has recovered damages for 
libels of similar purport.®® 

§ 250. - As Limited to Exemplary or 

Punitive Damages 

Ordinarily mitigating circumstances may be consid- 
sidered only with relation to the allowance of exem¬ 
plary punitive damages. 

Since, strictly speaking, mitigating circumstanc¬ 
es in the law of defamation are those that permit 
an inference that defendant was not actuated by 
actual malice, and actual malice is not necessary to 
entitle plaintiff to recover his actual damages, it 
has been held that mitigating circumstances, as 


25. Mass.—Faxon v. Jones, 57 IST.B. 
S'59, 176 Mass. 206. 

■37 C.J. p 119 note 81. 

Unsuccessful plea of justification as 
matter in aggravation of damages 
see supra § 144. 

2S. N.T.—MeCue v. Survey Associ¬ 
ates, 175 N.Y.S. 346, 106 Misc. 160. 

S C.—Corpus Juris cited In Johnston 
V. iLiife & Casualty Ins. Co., 7 S.E. 
2d 463, 465, 192 SO. 518. 

36 C.J. p 1231 note 99. 

27. N.T.—^New Tork Soc. for Sup¬ 
pression of Vice V. MacFadden 
Publications, 233 N.T.S. 273, 133 
Misc. 6S6—^Russo v. Howard, 217 
N.Y.S. 407, 127 Misc. 762. 

37 C.J. p 119 note 85. 

28. N.Y.—New York Soc. for Sup¬ 
pression of Vice V. MacFadden 
Publications, 233 N.Y.S. 273, 133 
Misc. 686. 

37 C.J. p 119 note 86. 

29. N.Y.—^Dinkelspiel v. New York 
Evening Journal Pub. Co., 8'5 N.Y. 
S. 570, 42 Misc. 74, modified on oth¬ 
er grounds 86 N.Y.S. 375, 91 App. 
Div. 96. 

37 C.J. p 119 note 87. 

C^cumstances held not roitigating* 

<1) The fact that a libelous article 

was taken by newspaper ajs an ad¬ 
vertisement would not mitigate the 

wrong of publishing it.—Kulesza v. 


Alliance Printers & Publishers, 47 
N.E2d 547, 318 Ill.App. 231. 

(2) The failure of a person to an¬ 
swer or deny a libelous newspaper 
publication is not available in miti¬ 
gation of damages.—Caller Times 
Pub. Co. V. Chandler, Civ.App, 122 
S.W.2d 249, affirmed 130 S.W.2d 853, 
134 Tex. 1. 

(3) Remoteness of the source of a 
defamatory article published in a 
newspaper does not mitigate the 
damage caused by it,—Carey v. 
Hearst Publications, 143 P.2d 857, 19 
Wash.2d 655. 

(4) Other circumstances held not 
mitigating. 

Mo.—Trimble v. Foster, 87 Mo. 49, 56 
Am.R. 440. 

N.Y.—'Lievey v. New York Evening 
Journal, 260 N.Y.S. e'54, 237 App. 
Div. 255. 

30. W.Va.—Alderson v. Kahle, 80 S. 
B. 1109, 73 TV.Va. 690, 51 L.R.A., 
N.S,, 1198, Ann.Cas.l916B 561. 

31. N.Y.—G-oodrow v. Press Co., 2-51 
N.Y.S. 364, 233 App.Div. 41— Cor¬ 
pus Juris cited in New York Soc. 
for Suppression of Vice v. MacFad¬ 
den Publications, 233 N.Y.S. 273, 
276, 133 Misc. 686. 

37 C.J. p 120 note 89. 

32. N.Y.—^Hearst v. New Yorker 
Staats Zeitung, 129 N.Y.S. 1089, 71 
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Misd. 7, affirmed 129 N.T.S, 1126, 
144 App.Div. 896. 

33. Or.—^Mount v. Welsh, 247 P. 815, 
118 Or. 56'8. 

Purpose of act, authorizing allega¬ 
tion and proof of circumstances miti¬ 
gating damages, is to give defendant, 
erring in good faith, benefit of pallia- 
tory circumstances.—^Mount v. 

Welsh, supra. 

34:- N.Y.—Hatfield t. Lasher, 81 N. 
Y. 246. 

37 C.J. p 120 note 90. 

35. N.Y.—Campbell v. New York 
Evening Post, 157 N.B. 153, 245 K. 
Y. 320, 52 A.L.R. 14’32. 

Charge held not justified 
Permission given a defendant un¬ 
der statute, in libel action, to prove 
for consideration of jury sums paid 
plaintiff by other publishers of like 
libel, has been held not to justify 
charge that defendant was entitled 
to credit of such payments against 
damage defendant caused.—Goodrow 
V. New York Times Co., 271 N.Y.S. 
855, 241 App.Div. 190, affirmed 195 N. 
E. 186. 266 N.Y. 531. 

Operation of statute 
Such a statute has been held to ap¬ 
ply only to causes of action accruing 
subsequent to its enactment.—Camp¬ 
bell V. New York Evening Post, 157 
N.B- 153, 245 N.Y. 320, 52 AL.R. 1431 
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such, may be considered only with relation to the 
allow’ance of exemplary or punitive damages,36 and 
that in all cases where the charge is false and not 
privileged plaintiff is entitled to his actual damag¬ 
es, 37 and defendant cannot reduce the compensa¬ 
tory damages actually suffered by showing mitigat¬ 
ing circumsrances.38 This rule has been applied 
to such mitigating circumstances as that of the ex¬ 
istence of good faith or absence of malice39 and 
the retraction or apology by defendant.'^O So, in a 
jurisdiction where compensatory damages alone can 
be recovered, absence of malice is immaterial and 
cannot be shown.'^i However, as plaintiff is en¬ 
titled to compensation in damages only to the ex¬ 
tent of his injury, any circumstances which are cal¬ 
culated to reduce the injury are allowed to be 
shown to limit the recover3'-,42 and defendant may 
rebut the presumption of general damages by in¬ 
quiring as to what actual damages plaintiff sus¬ 
tained, for the purpose of diminishing the damag¬ 
es recoverable>3 Also mitigating circumstances 
which, in their nature, bear on the question of the 
extent of the injury actually sustained may be 
shown,and in that sense the theory that only 
punitive damages may be mitigated does not ap- 
ply.'^S The fact that plaintiff was rather benefited 
by the publication cannot be considered to mitigate 
damages actually suffered but it may be consid- 


§ 252 

ered to determine what those damages actually 

were.'* 7 

§ 251. -Bad Character of Person De¬ 

famed 

The general bad character or reputation of the plain- 
tilT is a mitigating circumstance in an action fop tfbel 
or slander. 

The general bad character or reputation of plain¬ 
tiff is a mitigating circumstance in an action for 
libel or slander.'*3 In such case, in order to show 
such fact in mitigation of damages, it is not neces¬ 
sary first to establish by a preponderance of evi¬ 
dence that the charge was made without express 

malice.^3 

§ 252. -Belief and Absence of Malice 

The defendant may show in mitigation of damages 
that the libel or slander was published under an honest 
conviction of Its truth or that he otherwise acted in 
good faith and without malice. 

Defendant may show in mitigation of damages 
that the libel or slander was published under an 
honest conviction of its truth arising from probable 
grounds of suspicion knovm to him at the time of 
publication^*^ or that he otherwise acted in good 
faith and without malice.^i 


36. Iowa«—Bond v. LfOtz, 243 N.'W'. 
586. 214 Iowa 683, 

N'.J.—O’Regan v. Schermerhorn, 50 
A.2d 10. 25 N.J.Misc, 1. 

If.T. —Szalay v. New York American, 
4 N.TS.2d 620, 254 App.Div. 249— 
Kehoe v. New York Tribune, 241 
N.Y.S. 676, 229 App.Div. 220. 

37 C.J. p 120 notes 95-97. 

37. N.Y.—Szalay v. New York 
American, 4 N.Y.S.2d 620, 254 App. 
Div. 249—Kehoe v. New York Trib¬ 
une. .241 N.Y.S. 676, 229 App.Div. 
220 . 

37 CJ. p 120 note 96. 

38. Ill.—Kulesza v. Alliance Print¬ 
ers & Publishers, 47 N,E.2d 547, 
318 IIl.App. 231. 

N-J.—Collins v. Tansey, 126 A. '536, 
100 N.J.Law 170. 

N.Y.—Kehoe v. New York Tribune, 
241 N.Y.S. 876, 229 App.Div. 220. 

37 C.J. p 120 note 97. 

39. U.S.—Oklahoma Pub. Co. v. Giv¬ 
ens, C.C.A.OkI., 67 P.2d 62. 

37 C.J. p 120 note 98. 

40. N.Y.—Kehoe v. New York Trib¬ 
une. 241 N.Y.S. 676, 229 App.Div. 
220—De Severinus v. Press Pub. 
Co., 132 N.Y.S. 80, 147 App.Div. 161. 

41. Colo.—^Republican Pub. Co. v. 
Mosman, 24 P. 1051, 16 Colo. 399— 
Republican Pub. Co. v. Miner, 20 P. 
345, 12 Colo. 77. 
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42. Mich.—^Long v. Tribune Printing 
Co., 55 N.W. 108, 107 Mich. 207. 

43. Va.—Myers v. Lewis, 92 S.B. 
9SS, 121 Va. 50. 

44. Ky.—^Marksberry v. Weir, 190 S. 
W. 1108, 173 Ky 316. 

37 C.J. p 120 note 6. 

Betracfeion 

A due retraction may be consid¬ 
ered In mitigation of actual damages. 
—Webb V. Call Pub. Co., ISO N.W. 
263, 173 Wis. 45, 13 AJL.R. 790—37 C. 
J. p 120 note 8. 

45. Wash.—Ott v. Press Pub. Co., 82 
P, 403, 40 Wash. 308. 

46. Mich.—^McCormick v. Hawkins, 
135 N.W. 1066, 169 Mich. 641. 

47. Mich.—^McCormick v. Hawkins, 
135 N.W. 1066, 169 Mich. 641. 

48. Iowa.—^Amick v. Montross, 220 
N.W. 61, 206 Iowa 51, 58 A.L.R. 
1147. 

Mass.—Leonard v. Allen, 11 Cush. 
241. 

Va.—Stubbs v. Cowden, 18 S.E.2d 275, 
179 Va. 190—Weatherford v. Birch- 
ett, 164 S.E, 535. 158 Va. 741. See 
McNutt V. Young, 8 Leigh 542, 35 
Va. 542. 

37 C.J. p 122 note 41. 

49. Iowa.—Sclar v. Resnick, 185 N. 
W. 273, 192 Iowa 669. 
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50. Mich.—Huson v. Dale, 19 Mich. 
17, 2 Am.R. 66. 

N.J.—O’Regan v. Schermerhorn, 50 
A.2d 10, 25 N.J.Misc. 1—Lindsey v. 
Evening Journal Ass’n, 163 A. 245, 
10 N.JMisc. 1275. 

N.Y,—O’Connor v. Field, 41 N,Y.S.2d 
492, 266 App.Div. 121—Goodrow v. 
Press Co., 251 N.Y.S. 364, 233 App. 
Div. 41—^Kehoe v. New York Trib¬ 
une, 241 N.TS. 676. 229 App Div. 
220—^Varvaro v. American Agricul¬ 
turist, 225 N.Y.S. 564, 222 App Div. 
213—Brcadfoot v. Bird, 216 N.Y.S. 
670, 217 App.Div. 325—^\’'an Arsdale 

V. Time, Inc., 35 N.Y-S.2d 951, af¬ 
firmed 39 N.YS.2d 413, 265 App, 
Div. 919—^Weichbrodt v. New York 
Ev’ening Journal, 11 NY.S.2d 112— 
Gilman v. Lowell, 8 Wend. 57*3, 24 
Am,D. 96. 

Or.—Mount v. Welsh, 247 P. 815, 118 
Or. 568. 

37 C.J. P 121 note 16. 

51. Ga.—Ivester v. Coe, 127 S.E. 790, 
33 Ga.App. 620. 

Iowa.—2iIcHugh V. Ambrose, 113 N. 

W. lOSO. 

Mont.—Miller Ins. Agency v. Home 
Fire & Marine Ins. Co. of Califor¬ 
nia, 51 P,2d 62^8, 100 Mont. 551. 
N.Y.—O’Connor v. Field. 41 N.T.S.3d 
492, 266 App.Div. 121—Russo v, 
Howard, 217 N.Y.S. 407, 127 Misc. 
762. 

37 C.J. p 121 note 17. 
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§ 253. - Character of Defendant 

The defendant may not rely on his own bad character 
in mitigation of damages. 

Defendant may not rely on his own bad character 
in mitigation of damages.®^ 

§ 254. - Intoxication 

As a general rule the intoxication or drunkenness 
of the defendant at the time of pubiication may be shown 
in mitigation of damages. 

While there is authority to the contrary,®^ as a 
general rule the intoxication or drunkenness of de¬ 
fendant at the time of publication may be shown in 
mitigation of damages.®^ It has been held that, if 
the slander is often repeated both when the slander¬ 
er is sober and when he is drunk, the fact of intoxi¬ 
cation is no mitigation.®® 

^ 255. - Previous Publication by Others 

While publications by others of the same defama¬ 
tory matter does not per se mitigate damages, it is gen¬ 
erally held that it may be shown in mitigation of dam¬ 
ages that the other publication came to the notice of the 
defendant before he published his defamation, and that 
he believed it, and did no more than repeat or republish 
ft. 

Other publications by others of the same defam¬ 
atory matter does not per se mitigate damages.®® 
However, as a corollary to the rule that defendant 
may show in mitigation of damages that the defa¬ 
mation was published under honest conviction of 
its truth or that he otherwise acted in good faith 
and without malice, it is generally held that it may 
be shown in mitigation of damages that the other 
publication came to the notice of defendant before 
he published his defamation, and that he believed 
it, and did no more than repeat it or republish it.®7 
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Some authorities limit the operation of the rule to 
cases wherein the publication on its face purports 
to be derived from another,®® holding that, where 
the slander or libel does not on its face purport to 
be derived from another but is stated as of defend¬ 
ant’s own knowledge, he cannot show in mitigation 
that it was in fact communicated to him by an- 
other.®9 Indeed, some of these authorities so state 
the rule as to require that the source of the infor¬ 
mation be given in the publication,®® applying the 
rule both to libel®^ and to slander.®^ It has been 
held, however, that a newspaper article which on 
its face purports to be derived from sources other 
than the writer’s own knowledge need not neces¬ 
sarily state the sources of the information.®® De¬ 
fendant must have known of the previous publi¬ 
cation at the time he made the charge and must 
have been influenced by it in making his defama¬ 
tory statement.®^ 

§ 256. - Provocation and Passion 

As a general rule, the fact that the plaintiff pro¬ 
voked such anger or passion as resulted in the defama¬ 
tory publication may be shown and considered In mitiga¬ 
tion of damages. 

It may be stated as a general rule that the fact 
that plaintiff provoked such anger or passion as re¬ 
sulted in the defamatory publication may be shown 
and considered in mitigation of damages.®® It is 
not sufficient, however, that the words were pub¬ 
lished in anger and passion alone;®® it must also 
appear that there was provocation operating as the 
immediate cause®*^ on the part of the person con¬ 
cerning whom the defamatory statement or publi¬ 
cation was made.®® The provocation must be so 
recent as to induce a fair presumption that the in- 


-Good faith or absence of malice as 
affecting exemplary or punitive 
damages only see supra § 250. 
Source of informatiou 

In mitigation, defendant could 
show absence of malice by i>roving 
source of information relied on in 
publishing alleged libelous article.— 
Varvaro v. American Agriculturist. 
225 N.T.S. 564, 222 App-Div. 213. 

52- Mass.—^Hastings v. Stetson, T30 
Mass. 76. 

53. Mo.—Israel v. Israel, 84 S.W. 
453, 109 Mo.App. 366—^Mix v. Mc¬ 
Coy, 22 Mo.App. 488. 

54. W.Va.—^Alderson v. Kahle, 50 S. 
B. 1109, 7'3 W.Va, 690, ‘51 L..R.A., 
N.S., 1198, Ann.Cas.l916B 561. 

37 C.J. p 52 note ‘52. 

55. Isr.C.—Howell V. Howell, 32 HC. 
85. 

56. Cal.—Behrendt v. Times-Mirror 


Co., 85 P,2d 949, 30 Cal.App.2a 77. 

37 C.J. p 121 note 19. 

57. Mich—^Darling v. Mansfield, 192 
K.W. 595, 222 Mich. 278. 

Va.—^Norfolk Post Corporation v. 
Wright, 125 S.B. 656, 140 Va. 73’5, 
■40 A.L.R. 579. 

37 C.J. p 121 note 21. 

58. N.T.—^De Severinus v. New 
Tork Evening Journal Puh. Co„ 
r34 N.T.S. 664, 150 App.Div. 342. 

59. Iowa.—^Berger v. Freeman Trib¬ 
une Pub. Co., 109 N.W. 784, 132 
Iowa 290. 

37 C.J. p 121 note 2*3. 

60. Miss.—Jarnigan v. Fleming, 43 
Miss. 710, 5 Am.R. 514. 

N.T.—^De Severinus v. New York 
Evening Journal Pub. Co., 134 N. 
Y.S. 664, 150 App.Div. 342. 

61- N.T.—^De Severinus v. New York 
Evening Journal Pub. Co., supra. 
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62. Miss.—Jamlgan v. Fleming, 43 
Miss. 710, 5 Am.R. i514. 

63. Utah.—^Fenstermaker v. Tribune 
Pub. Co., 45 P. 1097, 13 Utah 632, 
3‘5 L.R.A. 611. 

64. N.Y.—Palmer v. Matthews, 56 N. 
B. 501, 162 N.T. 100. 

37 C.J. p 122 note 28. 

65. N.J,— Ckirpus Juris cited in 
Clawans v. O’Connor, 14*3 A 354, 
355, 105 N.J.Daw 117. 

N.Y.—^Kraushaar v. Lavin, 39 N.T.S. 
2d 880. 

Ohio.— Grlut 25 V. Axmsey, 32 Ohio N.P., 
i:.S., 119. 

37 C.J. p 123 note 45. 

63. Ohio.—Glutz v. Armsey, supra. 
37 C.J. p 123 notes 47, 48. 

67. Ohio.—Glutz V. Armsey, supra. 
37 C.J. p 123 note 47. 

68. Ohio.—Glutz V. Armsey, supra. 
37 C.J. p 123 note 48. 
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jury done was inflicted during the continuance of 
the feelings and passions excited by the provo¬ 
cation.®^ 

g 257. - Retraction or Apology 

The defendant may show in mitigation of damages 
that he has published or made a retraction of, or apolo¬ 
gy for, the defamatory words, which are the subject 
of the action. 

Defendant may show in mitigation of damages 
that he has published or made a retraction of, or 
apology for, the defamatory words which are the 
subject of the action,even, it has been held, 
though such retraction was not published until after 
the action was commenced.'^^ However, in some 
jurisdictions, either by force of statute^^ or apart 
from statute,'^^ it has been held that an apology or 
retraction made after the commencement of the ac¬ 
tion may not be proved in mitigation of the damag¬ 
es. In some jurisdictions, by force of statute, plain¬ 
tiff is limited to the recovery of actuaH^ or spe¬ 
cial^® damages on a retraction after notice to the 
publisher to retract. A mere offer on the part of 
defendant to publish a retraction is not to be con¬ 
sidered in mitigation of damages'^® unless it is made 
in good faith and before suit is brought.'^^ a re¬ 
traction published may not be relied on if it is not 
full and fair.*^® It should contain an admission of 
the incorrectness of the defamation^s and evidence 
a desire to repair the wrong occasioned by the pub¬ 
lication.®® It must be an absolute and unambigu¬ 


ous denial of all the material parts of the defama¬ 
tion.®^ It must have been brought to the atten¬ 
tion of the public, or at least of those who heard or 
read the defamation.®^ 

§ 258. -Rumor and General Belief 

There is authority both affirming and denying that 
a general rumor, belief, or suspicion that the plaintiff 
was guilty of the defamatory charge may be shown In 
mitigation of damages. 

There is authority both affirming®® and denying®** 
that a general rumor, belief, or suspicion that 
plaintiff was guilty of the defamatory charge may 
be shown in mitigation of damages. Although such 
circumstance may be shown in mitigation of dam¬ 
ages, the rule is not always without qualification.®® 
The rule is limited to rumors existing prior to the 
publication;®® a subsequent rumor is not a miti¬ 
gating circumstance.®^ It is essential that defend¬ 
ant knew of the rumor or report at the time the 
publication was made.®® • Some authorities hold 
that the fact that a rumor existed is a mitigating 
circumstance only if defendant gave the rumor as 
his authority.®® Also the rule has been limited to 
cases where defendant acted without malice in the 
belief of the truth of the publication.®® Some au¬ 
thorities limit the rule to cases where the general 
reports are such as to havd affected the general 
character of plaintiff.®^ In such cases such cir¬ 
cumstances may be shown in mitigation of damag¬ 
es.®® Reports and rumors, it has been held, may 


69. Mass.—Child v. Homer, 13 Pick, 
«03. 

37 CJ. P 123 note 49. 

70. TTa-n. —^Koontz V. Weide, 208 P. 
651, 111 Kan. 709. 

N.Y.—O'Connor y. Field, 41 ]N’.T.S,2d 
492, 266 App.Div. 121. 

37 C.J. p 123 note 55. 

Retraction or apology as reducing 
exemplary or punitive damages 
only see^upra 5 250. 

71. Cal.—Turner v. Hearst, 47 P. 
129, 115 Cal. 394. 

N.T.—Turton v. ISTew York Recorder 
Co., 38 N.E. 1009, 144 N.Y. 144. 

72. Ala.—^Bradford v. Edwards, 32 
Ala, 628. 

7^ Mich.—^Evening News Assoc, v. 
Tryon, 4 N.W, 267, 42 Mich. *549, 36 
Am.R. 450. 

Mo.—Byrne v. News Corp., 190 S.W. 
933, 195 Mo.App. 26*5. 

74. N.J.—^Lindsey v. Evening Jour¬ 
nal Ass'n, 163 A. 245, 10 N.J.Misc. 
1275. 

N.C.—^Lay v. Gazette Pub. Co., 1S3 S. 
K 416. 209 N.C. 134—PentufP v. 
Park, 138 S.E. 616, 194 N.C. 146, 53 
ALR. 626, 

75. Minn.—^Echternacht v. King, 259 
N.W. 684, 194 Minn. 92—Thorson 


V, Albert 'Lea Pub. Co., 251 N.W. 
177, 190 Minn. 200, 90 AX..R. 1169. 

37 C.J. p 124 note 59. 

76. N.Y.—^Turton v. New York Re¬ 
corder Co., *38 N.E. 1009, 144 N.Y. 
144. 

37 C.J. p 124 note 60. 

77. N.Y,—^Dalziel v. Press Pub. Co., 
102 N.Y.S. 909, 52 Misc. 207. 

37 C.J. p 124 note 61. 

78. N.D.—Goolsby v. Forum Print¬ 
ing Co., 135 N.W. 661, 23 N.D. 30. 

Ohio.—^Akron Democrat v. Conrad, 18 
Ohio Cir.Ct.,N.S., 549. 

Retraction held insufficient 

Mass.—Sanford v. Boston Herald- 
Traveler Coip., 61 N.E.2d '5, 318 
Mass. 156. 

Tex.—Ellis V. Garrison, Civ.App., 174 
S.W, 962. 

79. Philippine.—^Matti v. Bulletin 
Pub. Co., 37 Philippine 562. 

80. U.S.—^Palmer v. Mahin, Iowa, 
120 F. 737, 57 C.C.A 41. 

37 C.J. p 124 note 64. 

81- Puerto Rico.—Calderin v. Es- 
pafiol, 4 Puerto Rico Fed. 376. 

37 C.J. P 124 note 65. 

S2, Me.—Kent v. Bonzey, 3*8 Me, 435. 

37 C.J. p 124 note 66. 
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83. N.J.—^Lindsey v. Evening Jour¬ 
nal Ass'n. 163 A, 245, 10 N.J.Misc. 
1275. 

37 C.J. p 122 note 30. 

84. N.Y.—^Abell v. Cornwall Indus¬ 
trial Corporation, 150 N.E. 132, 241 
N.Y. 327, 43 AL..R. 880. 

37 C.J. p 122 note 31. 

85- Ind.—^BlickenstafiC v. Perrin, 27 
Ind. 527. 

37 aj. p 122 note 32. 

86. Iowa.—Mills v. Flynn, 137 N.W^ 
1082, 157 Iowa 477. 

87- Iowa.—^Mills v. Flynn, supra. 

Va.—Blackwell v. Landreth, 19 S-PL 

791, 90 Va. 748. 

88. N.Y.—WUlover v. Hill, 72 N.Y. 
36. 

37 C,J. P 122 note 35. 

88- Iowa.—Ott V. Murphy, 141 N.W. 
463, 160 Iowa 730. 

37 C.J. p 122 note 36. 

90- Iowa.—^Mills v. Flynn, 1*37 N.W. 

10S2, 157 Iowa 477. 

37 C.J. p 122 note 37, 

91. N.Y.—tinman v. Foster, 8 WendL 
602. 

92. N.Y.—Springstein v. Keld, Anth. 
N.P. p. 252. 
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not be considered as mitigating circumstances un¬ 
less there is an admission by defendant of the fal¬ 
sity of the charge.93 

§ 259. - Truth of Charge 

The truth of the defamatory words may be offered In 
mitigation of damages. 

The truth of the defamatory words may be taken 
advantage of by way of mitigating damages.^^ 
There is a broad distinction between a plea of justi¬ 
fication based on the truth of the charge and evi¬ 
dence of the truth given in mitigation.^5 The truth, 
whenever discovered, may be a complete defense; 
but, in order to repel the conception of malice so 
as to mitigate damages, only as much of the truth 
as defendant knew at the time of the publication 
can avail him.®® 

§ 260. Exemplary Damages 

a. In general 

b. Malice or recklessness as element 
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c. Necessity of actual and special dam¬ 
ages 

a. In General 

As a general rule exemplary or punitive damages 
may be recovered for defamation. 

While in most jurisdictions exemplary or puni¬ 
tive damages for libel or slander may be recovered 
or awarded,in some jurisdictions the right to re¬ 
cover such damages is denied®® or is dependent on 
compliance with certain statutory provisions.9S 
Even though such damages may be recovered in 
some jurisdictions it has been held that they may 
not be awarded if the defamation which is the basis 
of the action is punishable as a crime but there 
is also authority to the contrary.® In no case are 
such damages allowed as a matter of right,® and 
w-here none are awarded plaintiff has no recourse 
if his compensatory damages properly compensate 
him.4 While the amount of exemplary or punitive 
damages awarded is within the sound discretion of 
the jury, as discussed supra § 230, such discretion 


93. N.Y.—Mapes v. Weeks, 4 Wend. 
6o9. 

94. Miss.—Jefferson v. Bates, IIS 
So. 717, 152 Miss. 128. 

37 C.J. p 121 note 11. 

95. Cal.—^Davis v. Hearst, 116 P. 
530, 160 Cal. 143. 

Truth as justification see supra § 
137. 

Unsuccessful plea of justification see 
supra § 144. 

9S. Cal.—Davis v. Hearst, supra. 

97. U.S —Oklahoma Pub. Co. v. Giv¬ 
ens, CC.A.Okl., 67 F.2d 62—^IMem- 
phis Press-Scimitar Co. v. Chap¬ 
man, ■C.C.A.Tenn., 62 P.2d 565, cer¬ 
tiorari denied Chapman v. Memphis 
Press-Scimitar Co., ’53 S.Ct. 787, 
289 U.S. 756, 77 L.Ed. 1500—Ma¬ 
lone V. Montgomery Ward & Co., 
D.C.Miss., 38 P.Supp. 369. 

Cal.—Meyers v. Berg, 298 P. 806, 212 
Cal. 415. 

Del.—Stidham v. Wachtel, 21 A.2d 
282, 2 Terry 327. 

Ga.—Corpus Jxiris cited in Warner 
Bros. Pictures v. Stanley, 192 S.E. 
300, 314, 56 Ga.App. 85. 

Ill.—Hudson V. Slack Furniture Co., 
47 N,E.2d ’502, 318 Ill.App. 15— 
Randell Dairy Co. v. Pevely Dairy 
Co., 9 N.E.2d 657. 291 Ill.App. 380. 

Me.—^Hall v. Edwards, 23 A.2d 889, 
138 Me. 231. 

Md.—Evening News Co, v. Bowie, 141 
A. 416, 1‘54 Md. 604. 

Minn.—^Tencho v. Kruly, 197 N.W. 
753, 158 Minn. 408. 

N.J.—Hoboken Printing & Publish¬ 
ing Co. V. Kahn, 35 A. 1053, •SO N.J. 
Law 218—^Hoffman v* Trenton 


Times, 8 A.2d 837. 17 N.J.Mlso. 
339. 

N.G.—Pentuff v. Park, 138 S E. 616, 
194 NC 146, 53 A.L.R. 626. 

N.D.—McCurdy v. Hughes, 248 N.W. 
512, 63 N.D. 435. 

Okl.—Monahan v, Comelson. 231 P. 
1071, 134 Okl. 95. 

Tex.—De Mankowski v. Ship Chan¬ 
nel Development Co., Civ.App., 300 
S.W. 118. 

Vt.—^Lancour v. Herald & Globe 
Ass’n, 28 A.2d 396. 112 Vt. 471. 

37 C.J. p 124 note 68. 

Purpose 

Exemplary or punitive damages in 
libel or slander suits are not award¬ 
ed as compensation to the sufferer, 
but as punishment to the offender, 
and as a warning or example to de¬ 
fendant and others 
N.J.—Hoffman v. Trenton Times, S 
A.2d 837, 17 N.J.Misc. *339. 

N.Y.—^Sebring v. Underhill, 217 N.Y 
S. 354, 127 Misc. 671. 

98. U.S.—O’Reilly v. Curtis Pub. 
Co., DC Mass., 31 P.Supp. 364. 

La.—Sanders v. Times-Picayune Pub. 

Co., 123 So. *804, 168 La. 1125. 

37 C.J. p 124 note 69. 

Xu Connecticut 

The punitive damages which may 
be recovered are limited to the ex¬ 
penses of the litigation less the tax¬ 
able costs.—^Ventresca v. Kissner, 136 
A 90, 105 Conn. 533—Craney v. Dono¬ 
van, 102 A. 640, 92 Conn. 236. 

99. Ga.—Kelly v. Hall, 12 iS.B.2d 
881, 191 Ga. 470. 

Notice and opportunity for retraction 
A printer whose sole participation 
in publication of a libel consisted of 
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printing copy forwarded to him from 
another state and who had no part 
in control of articles contained there¬ 
in and whose connection with publi¬ 
cation ended when papers were de¬ 
livered to a carrier for shipment to 
editor and publisher of the paper 
could not be held responsible for 
punitive damages in absence of com¬ 
pliance by plaintiff with the statute 
requiring the giving of notice and an 
opportunity for retraction.—^Tademy 
V. Scott, D.C Ga., 68 P.Supp. 656. 
modified on other grounds, C,C.A., 157 
P.2d 826. 

L Ind.—White v. Sun Pub. Co., 73 
N.E. 890, 164 Ind. 426. 

37 G.J. p 124 note 70. 

2. Pa.—Barr v. Moore, 87 Pa. 385, 
30 Am.R. 367. 

37 C.J. p 124 note 71. ^ 

3. Mo.—Coats V. News Corp., 197 S. 
W. 958. 

N.J.—^Hoffman v. Trenton Tunes, 8 
A2d 837, 17 N.J.Misc. 3*39. 

37 C.J. p 124 note 72. 

Pactors considered 

Although defendant's motive, his 
belief or knowledge of the publica¬ 
tion’s falsity, and the provocation 
afforded him by plaintiff for the pub¬ 
lication are not considered to deter¬ 
mine plaintiff’s general damages, 
such factors are important on ques¬ 
tion whether plaintiff is entitled to 
punitive damages.—Lancour v. Her¬ 
ald & Globe Ass’n, 28 A2d 396, 112 
Vt. 471. 

4. N.J.—Hoffman v. Trenton Times. 
8 A 2d *837, 17 N.J.Misc. 339. 
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is not wholly beyond the supendsion or control of 
the court.5 Exemplary or punitive damages are 
to be determined by taking into consideration all 
the circumstances of the case;^ and they may not 
be excessively disproportionate to the circumstances 
of the particular case.*^ It has been held that, in 
an action against a publishing corporation, its man¬ 
ager, and editor, proof of the defendant corpora¬ 
tion’s wealth could not form a basis for fixing ex¬ 
emplary damages against the individual defendants.^ 

b. Malice or Recklessness as Element 

(1) In general 

(2) Joint defendants; malice of agent 

or employee 

(1) In General 

Exemplary or punitive damages are properly award- 


§ 260 

ed where express malice Is shown, or where the defama¬ 
tion was recklessly or carelessly published. 

If express malice on the part of defendant is 
shown, exemplary' or punitive damages are prop¬ 
er.® So, if the defamation was recklessly or care¬ 
lessly published, punitive damages may properly be 
awarded as w’-ell as where the defamation was in¬ 
duced by the personal ill will of defendant.!0 Some 
authorities hold that the presumption of malice 
which the law infers from the publication of words 
defamator y per se may be sufficient to warrant 
the allowance of exemplary or punitive damages.!! 
Other authorities hold that such presumption alone 
is not sufficient to warrant such recover}^!® and re¬ 
quire the existence of some cause of aggravation 
in the act which caused the injury,!® most of them 
requiring the existence of actual or express mal¬ 
ice, or recklessness equivalent thereto,!^ In at 
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5 . Pa —Dundore v. McCormick, 21 
Fa.Dist. S56 

e. Mo.—Hoeffner v. "Western Leath¬ 
er Clothing Co, App., 161 S.W.2d 
722. 

37 C.J. p 125 note 75. 

The nature and enormity of the 
offense must be considered in deter¬ 
mining whether damages for slander 
are excessive when punitive damages 
are assessed; but there is no hard 
and fast rule by which either jury 
or court can be governed.—Sumner 
Stores of Mississippi v. Little, 192 
So. S57, IS7 Miss. 310. 

Source of Information and belief 
In action for publication of libel¬ 
ous magazine article, information 
which author obtained from record 
of judicial proceeding and which he 
had reason to believe was required to 
be considered in fixing exemplary 
damages.—Naegele v. MacFadden 
Publications. 292 N.T.S. 851, 161 

Misc. 684. 

There is no mle fixing quantum of 
compensation for punishment of of¬ 
fender.—Stubbs V. Cowden, 18 S.B. 
2d 275, 179 Va. 190. 

7. N.T.—Moyle v. Franz, 46 N.T.S. 
2d 667, 267 App.Div. 423, afiirmed 
59 N.E.2d 437, 293 N.Y. 842. 

K.C.—Cotton V. Fisheries Products 
Co.. 106 S.E. 4S7, 181 N.C. 151. 
Excessive and inadequate damages | 
generally see infra § 261. 

Adequate to punish defendant and I 
deter others 

In awarding punitive damages In 
libel suit, jury's duty was to assess 
penalty adequate to punish defend¬ 
ant and deter others from perpetrat¬ 
ing similar wrongs.—'Seested v. Post 
Printing & Publishing Co., 31 S.W. 
2d 1045, ‘326 Mo. '559. 

^ Wis.—^Lehner v. Berlin Pub. Go., 
24$ N.W. 579. 211 Wis. 119, g6 A- 
1..R. 1284, 


[ 9. Ill.—Cook V, East Shore Newspa¬ 
pers, 64 NE2d 751, 327 Ill.App. 
559. 

Iowa.—Bond v. Lotz, 243 N.W. 5So, 
214 Iowa 6S3—^Flecker v. Knotmer- 
us. 207 N.W. 574. 201 Iowa 550. 
Ky .—^Louisville Times Go. v. Lyttle, 
77 S.W.2d 432, 257 Ky. 132'--Com- 
mercial Tribune Pub. Co. v. Haines, 
15 S.W.2d 306, 228 Ky. 483. 

•Miss.—^Kroger Grocery & Baking Co. 
V. Harpole, 166 So. 335, 175 Miss. 
227, 

Mo.—Hoeffner v. Western Leather 
Clothing Co.. App.. 161 SW.2d 722. 
N.J.—Lindsey v. Evening Journal 
Ass’n. 163 A. 24‘5, 10 N.J.Misc. 1275. 
N.Y.—Blaminsky v. American News¬ 
papers, 18 N.T.S.2d 53, 258 App. 
Div. 1078, affirmed 28 N.E 2d 971, 
2S3 N.Y. 748. 

N.C.—Broadway v. Cope, 179 S.E. 452, 
208 N.C. 85. 

N.B.—McCurdy v. Hughes, 248 N.W. 
512. 63 N.D. 435. 

Pa.—Leppley v. Smith, 91 Pa.Super. 
117-rMorrisey v. Speare, Com.Pl., 
29 Del.Co. 163. 

S-C.—^Duncan v. Record Pub. Co., 143 
S.E. 31, 145 S.C. 196. 

Vt.—Lancour v. Herald & Globe 
Ass’n, 28 A.2d 396, 112 Vt. 471. 

37 C.J. p 125 note 78. 

10, U.S.—^JEtna Life Ins. Co. v. Mu¬ 
tual Ben. Health & Accident Ass’n, 
C.C.A.Neb., 82 P.2d 115—Walsh v. 
Segale, C.C.A.Vt., 70 F.2d 698— 
Memphis Press-Scimitar Co. v. 
Chapman, CC.A.Tenn., 62 P.2d 565, 
certiorari denied Chapman v. Mem¬ 
phis Press-Scimitar Co., 53 S.Ct. 
787, 289 U.S. T56, 77 L.Ed. 1500. 
HI.—^Kulesza v. Alliance Printers & 
Publishers, 47 N.E.2d 547, 318 Ill. 
App. 231. 

N.Y.—^Rushlow V. Plattsburgh Re¬ 
publican Pub. Co„ 28 N.Y.S.2d 867, 
262 App.Div. 931. 

N.C.—^Roth T. Greensboro News Co., 
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6 SB 2d SS2, 217 N.C. 13—Broad¬ 
way V. Cope, 179 S.E. 452, 208 N.C. 
85. 

R.I.—Hebb v. Jen ekes, 42 A. 2d 252, 
71 RI. 46. 

Tex.—Express Pub. Co. v. Hormuth, 
Civ..4.pp., 5 S.W.2d 1025, error re- 
fused- 

37 C.J. p 125 note 79. 

11- Ill.—Lion Oil Co, v. Sinclair Re¬ 
fining Co., 252 Ill App. 92. 

Mo.—Ceats v. News Corp, 197 S.W. 
2d 95S—Priest v. Central States 
Fire Ins. Co., 9 S.W. 2d ’543, 223 
Mo..\pp. 122—^Maescher v. Rose- 
vear, App., 285 S.W. 102. 

N.D.—Rickbeil v. Grafton Deaconess 
Hospital, 23 N.W 2d 247, 74 N.D. 
525-^Moen v. Moen, 2'56 N.W. 2'54, 
65 N.D 40—Sic Curdy v. Hughes, 
24S N.W. 512, 63 N.D. 435. 

‘37 C J. p 126 note SI. 

12. Va.—^Windsor v. Carlton, 118 S. 
E 222, 136 Va 652. 

37 C.J. p 126 note 82. 

13. N.C.—Baker v. Winslow, 113 S.E. 
570, 1S4 N.C. 1. 

37 G.J. p 12$ note S3, 

14. Iowa—^Kinney v. Cady, 4 N.W, 
2d 225, 232 Iowa 403-j— Corpus Juris 
cited in Ballinger v.'Democrat Go., 
223 N.W. 375, 376, 207 Iowa 576. 

Mich.—Poleski v. Polish American 
Pub. Co., 235 N.W, 841, 254 Mich. 

15. 

N.J.—Hoffman v. Trenton Times, 8 A. 

2d 837, 17 N.J.Misc. 339. 

N.Y.—Polakoff V. Hill, 27 N.T.S.2d 
142, 261 App.Div. 777—Nunan v. 
Bullman, 12 N.Y.S.2d 51, 256 App. 
Div. 741—Szalay v. New York 
American, 4 N.Y.S.2d 620, 254 App. 
Div. 249—Hollien v. Tarrytown 
Daily News, 257 N.T.S. 543, 235 
App.Div. 869—Devoy v, Iris& 
World & American Industrial Lib¬ 
erator Co.. 203 N.T.S. 3^9, APf>. 
Div. ‘319—^Paris v. New York Tunas 
Co., 9 N.Y.S.2d 689. 170 Misa 215, 
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least one jurisdiction it has been held that mere 
negligence, however gross, will not justify the in¬ 
fliction of exemplary damages, but that the injury 
must result from a willful wrong, or its equivalent, 
conscious indiiference to results, before such dam¬ 
ages should be awarded.^^ An award based on 
malice in fact should bear relation to the gravity of 
that malice.^^ 

(2) Joint Defendants; Malice of Agent or 
Employee 

As a general rule the malice of one defendant can¬ 
not be imputed to another so as to Justify or warrant 
the allowance or recovery of punitive damages. 

As a general rule the malice of one defendant 
cannot be imputed to another so as to justify or 
warrant the allowance or recovery of punitive dam¬ 
ages,so it has been held that malice on the part 
of an agent or employee will not be imputed to the 
principal or employer so as to warrant an allow¬ 
ance of punitive damages unless the act was au¬ 
thorized or ratified by the latter.^S If the act is 
authorized or ratified, the malice of the agent may 
be imputed to the principal so as to sustain a ver¬ 
dict for punitive damages.^^ It has been held that, 
where the charge and management of a newspa- 
per,20 or of a particular column of a newspaper,2i 
in which a libelous article is published is confided 
to an agent or employee, -without the reservation of 
any supervision, express malice on the part of such 
agent or employee may be invoked against the 
owner. 

Liability of corporations. Subject to the rules 
covering the propriety of an award of exemplary or 
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punitive damages against an individual, and in ap¬ 
plication of the general rule that a corporation may 
be liable for exemplary damages for the wrongful 
acts of its agents or employees, it has been held 
that the malice of an agent of a defendant corpo¬ 
ration may be sufficient to warrant the award of 
punitive damage^?^^ The rule that the malice on 
the part of an agent will not be imputed to the 
principal so as to warrant an allowance of puni¬ 
tive damages, however, has been applied to de¬ 
fendant newspaper corporation^^s 

Receiver. While it has been indicated that puni¬ 
tive damages may be avrarded against a receiver 
in his official capacity for the malicious defamation 
caused by his agent or employee while acting with¬ 
in the scope of his authority,^^ it has also been 
held that a receiver of a bank, substituted for the 
bank in an action against the bank and its officers 
for libel, cannot be required to respond in punitive 

damages.25 

c. Necessity of Actual and Special Damages 

There is a conflict of authority on the question 
whether there can be a recovery of punitive damages if 
only nominal compensatory damages are found. 

There is a conflict of authority on the question 
whether there can be a recovery of punitive dam¬ 
ages if only nominal compensatory damages are 
found, and the existence of such conflict is recog¬ 
nized by the courts.^® Some cases have held that 
there may be such recovery,27 although actual dam¬ 
ages are not established.^^ On the other hand, oth¬ 
er cases have held that there may not be such re¬ 
covery. 2 9 It has been held that, if the words are 


affirmed 21 N.Y.S.ad 512, 259 App. 
Div. 1007, rear^ment denied 23 
N.T.S.2d 479, 260 App.Div. 8-59— 
Horovitz V. Weidenmiller, 53 N.T. 
S.2d 379. 

ISr.C. —Roth V, G-reensboro News Co., 
6 S,E.2d '882, 217 N.C. 13—^Lay v. 
Gazette Pub.'’ Co., 183 S.E. 416, 209 
N.C. 134—Broadway v. Cope, 179 
S.E, 452, 208 N.C. 85—^Ferrell v. 
Siegle, 141 S.E. 474, 195 N.C. 102. 
Tex.—^Express Pub. Co. v. Lancaster, 
Com.App., 2 S.W.2d 833—^First Tex¬ 
as Prudential Ins. Co. v. Moreland, 
Civ.App., 55 S.'W.2d 616, error dis¬ 
missed—^Express Pub. Co. v. Hor- 
muth, Civ.App., 5 S.‘W'.2d 1025, er¬ 
ror refused—Bernard's, Inc., v. 
Austin, Civ.App, 300 S.W. 256. 

Va.—^News Leader Co. v. Kocen, 3 S. 
E.2d -385, 173 Va. 95, 122 AL.R. 842 
—Rosenberg v. Mason, 160 S.E. 190, 
157 Va. 215. 

37 C.J. p 126 note 84. 

15. Ark.—Greer v. White, 118 S.W. 

258, 90 Ark. 117, 17 AnnCas. 270. 
le. Cal.—^Davis v. Hearst, 116 P. 
530, 160 Cal. 143. 


17. N.T.—Krug v. Pitass, 56 N.E. 
526, 162 N.Y. 154, 76 Am.S.R. 317. 

18. Cal.—^Davis v. Hearst, 116 P. 
530, 160 Cal. 143, 164. - 

37 C.J. p 126 note 89. 

19. Ky.—^Pennsylvania Iron Works 
Co. V. Henry Voght Mach. Co., 96 
S.W. 551, 139 Ky. 497, 29 Ky.£L. 
861, L.R.A,N.S., 1023. 

37 C.J. p 127 note 90. 

20. Cal.—^Davis v. Hearst, 116 P. 
.5-30, 160 Cal. 143. 

37 C.J. p 127 note 91. 

21. Pa.—Bruce v. Reed, 104 Pa. 408, 
49 Am.R. 586. 

22. Ky.—Pennsylvania Iron Works 

V. Henry Voght Mach. Co., 96 S. 

W. 551, 139 Ky. 497. 

Mo —Cotton Lumber Co. v. La Crosse 
Lumber Co., 204 S,W. 957, 200 Mo. 
App. 7. . 

N.J.—Hoboken Printing & Publishing 
Co. V. Kahn, 3-5 A, 1063, 69 N.J. 
Law 21'8, 59 Am.S.R -585. 

37 C.J. p 127 note 2. 

23. N.J.—^Neafie v. Hoboken Print¬ 
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ing &. Publishing Co., 82 A 1129, 
72 N.J.Law 340. 

37 C.J. p 127 note 4.* 

24. Miss.—Gardner v. Martin, 85 Sa 
182, 123 Miss. 218, 10 AL.R. 1054. 

25. Or.—^Lane v. Schilling, 279 P. 
267, 130 Or. 119, 65 ALR. 1042. 

26. Wis.—Barnard v. Cohen, 162 N. 
W. 480, 165 Wis. 417. 

37 C.J. p 127 note 6. 

27. N.Y.—Udell v. Josephson, 11 N. 
Y.S.2d S66. 

37 C.J. .p 127 note 7. 

28. N.Y.—Clark v. Variety. Inc., 178 
N.Y.S. 698, 189 App.Div. 462—Udell 
V. Josephson, 11 N.Y.S.2d 866. 

S.C.—Smith V. Dunlop Tire & Rub¬ 
ber Co., 196 S.E. 174, 186 S.C. 456 
—Fitchette v. Sumter Hardwood 
Co., 142 S.E. 828, 145 S.C. 53. 

Va—Ramsay v. Harrison, 89 S.E. 

977, 119 Va 6-82. 

37 C.J. ® 127 note 7. 

29. Cal.—Rosenberg v. J. Q. Penney 
Co., '86 P.2d 696, 30 Cal.App.2d 809. 

Iowa—^Elinney v. Cady, 4 N.W.2d 225, 
232 Iowa 403. 
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actionable per se, plaintiff may recover exemplary 
damages without proof of special damages.^o 

§ 261. Excessive and Inadequate Damages 

The damages awarded for libel or slander must be 
reasonable. However, unless the damages are so un¬ 
conscionable as to Impress the court with the injustice of 
the award, and thereby induce the court to believe that 
the jury was actuated by passion, prejudice or partiality, 
it rarely Interferes with the verdict. 

The damages awarded for libel or slander, must 
be reasonable,31 whether merely actual damages32 
or actual and exemplary damages.33 The verdict 
IS open to inspection and revision by the court for 
the purpose of determining whether the jury were 
guided by a sound discretion in fixing the damag- 


es.3i Unless the damages are so unconscionable 
as to impress the court with the injustice of the 
award, and thereby induce the court to believe that 
the jury were actuated by passion, prejudice, or 
partiality, it rareh" interferes with the verdict^^ 
The question of the excessiveness or inadequacy of 
the verdict is primarily addressed to the discretion 
of the trial court,3® each case being considered on 
its own facts.37 

Certain verdicts have been held excessive, 38 and 
others not excessive ;39 and, again, others have been 
held adequate, proper, and sufficient,^ o or inade¬ 
quate and insufficient^! More particularly, ver¬ 
dicts for libelous imputations have been held ex- 
cessive^2 2LTid verdicts for libelous imputations have 


X.D.—^McCurdy v. Hughes, 248 N.W. 

* 512, 63 N.D. 43'5. 

Or._Ruble v. Kirkwood, 266 P. 252, 

125 Or. 316. 

Tex.—^Anderson v. Alcus, Oiv.App., 
42 S.W.2d 294. 

•37 C.J. p 127 note 9. 

3Q^ Colo.— Kendall v. Lively, '31 P. 

2d 343, 94 Colo. 483. 

Ill —Randall Dairy Co. v. Pevely 
Dairy Co., 9 N.E.2d 657, 291 Ill.App. 
380. 

3 jiss.—Jefferson v. Bates, 118 So. 717, 
1S3 Miss. 12S. 

Xsl .—Myers v. Lewis, 92 S.E. 988, 121 
Va 50. 

31. NT.D.—^Moen v. Moen, 256 N.W. 
254, 65 N.D. 40. 

Seasonable relation 
The damages to be awarded in ac¬ 
tion for slander for insulting words 
should bear some reasonable relation 
10 real damages sustained and to 
measure of punishment required, oth¬ 
erwise they indicate prejudice or par- ■ 
tiality.—Stubbs v. Cowden, 18 S.E.2d 
275, 179 Ysl 190. 

32. N.D.—^Moen v. Moen, 256 N.W. 
254, 65 N.D. 40. 

33. N.D.—^Moen v. Moen, supra. 

34. Mont.—Corpus Juris quoted in 
Keller v. Safeway Stores, 108 P.2d 
605, 613, 111 Mont 28. 

Tex.—Corpus Juris quoted in Pride- 
more V. San Amgelo Standard Inc., 
Civ.App., 164 S.W.2d 859, 860. 

37 C J. p 128 note 12. 

Amount laid in petition 
The jury may not award damages 
grreater than the amount laid in the 
petition.—Ray v. Shemwell, 217 S. 
W. 351, 186 Ky. 442—37 C.J, p 115 
note 17. 

35. U.S.—Browder v. Cook, D.C.Ida- 
ho, 59 P.Supp. 675. 

Ariz.—Arizona Pub. Co. v. Harris, 181 
P. 373, 20 Ariz. 446. 

Iowa.—Simons v. Harris, 245 N.W. 
875, 215 Iowa 479. 

Ky.—Mullins v. Mutter, 151 S.W.2d 
1047, 287 Ky. 164. 


Mont.—Corpus Juris quoted in Keller 

V. Safeway Stores, 108 P.2d 605, 
613, 111 Mont, 28. 

Mo.—Perdue v. Montgomery Ward & 
Co„ 107 S.W.2d 12, 341 Mo. 252— 
Reese v. Fife, Mo., 279 S.W. 415 
—Lonergan v. Love, 150 S.W.2d 
534, 235 Mo.App. 1066—Sitts v. 

Daniel, App., 284 S.W. 857, 

N.T.—Evans v. Star Co., 209 N.T.S. 
267, 124 Misc. 777. 

Ohio,—Ohio Public Service Co. v. My¬ 
ers, 6 N.B.2d 29, 54 Ohio App. 40. 
Tex.—Corpus Juris quoted in Pride- 
more V. San Angelo Standard, Civ. 
App, 164 S.W.2d 859, 860, error re¬ 
fused. 

36. Cal.—Meyers v. Berg, 298 P. 
806, 212 Cal. 415—^Scott v. Times- 
Mirror Co., 184 P. 672, 181 Cal. ■345. 
12 A.L.R. 1007—^Behrendt v. Times- 
Mirror Co., 85 P.2d 949. SO Cal. 
App. 949. 

Ill.—Cook V. East Shore Newspapers, 
64 N.E2d 751, 327 IlI.App. 559. 
Pa.—O’Donnell v. Philadelphia Rec¬ 
ord, 56 PaDist & Co. 328. 

Va—Stubbs v. Cowden, 18 S.B.2d 
275. 179 Va 190. 

37. Ky.—^Mullins v. Mutter, 151 S. 

W. 2d 1047, 287 Ky. 164. 

Va-—Stubbs v. Cowden, 18 S.E.2d 275, 
179 Va 190. 

Beputation of plaintiff and standing 
of defendant 

In determimng whether damages 
awarded for slander are excessive, 
the reputation of plaintiff, whether 
good or bad, may be considered, as 
well as defendant’s standing in the 
community, both socially and finan¬ 
cially.—^Mullins V. Mutter, 151 S.W. 
2d 1047. 287 Ky. 164. 
sa. Ill.—^Hudson V. Slack Furniture 
Co., 47 N.E.2d 502, 318 IllApp- 15. 
Mo.—Reese v. Fife, 279 S.W. 415. 
Pa.—^Bausewine v. Strassburger, 

Com.PL, 60 Montg.Co. 115. 

37 C.J. p 128 note 15. 

39. Mich.—^Poleski v. Polish Ameri¬ 
can Pub. Co., 235 N.W^. 841, 254 
Mich. 15. 


Wash,—Luna v. Seattle Times Co., 59 
P.2d 753, 186 Wash. 618, 105 A-L. 
R. 9'32. 

37 C-J. p 128 note 16. 

40u Ky.—^Louisville Taxicab & 
Transfer Co. v. Ingle, 17 S.W,2d 
709, 229 Ky. 57S, 66 A.L.R. 1497. 

La,—Pelletier v. Pugh, 132 So. 769, 
16 La.App. 693. 

Or.—Mount v. Welsh, 247 P. 815, 118 
Or. 568. 

Pa.—Shedar v. Botzko, Com.PL, 32 
Luz.Leg.Reg. 32S. 

4L N.Y.—^Kehoe v. New York Trib¬ 
une. 241 N.Y.S. 676. 229 App.Div. 
220 . 

37 C.J. p 128 note 17. 

42. Held excessive 

(1) $100,000. 

Mo.—Seested v. Post Printing & Pub¬ 
lishing Co., 31 S.W.2d 1045, 326 
Mo. 559, 

N.Y.—Foerster v. Bidder, 57 N.Y.S.2d 

668 . 

(2) $50,000. 

La.—Schwing v. Dunlap, 6'8 So. 162, 
130 La. 498. 

Pa.—^Bausewine v. Norristown Her¬ 
ald, Inc., Com-Pl., 60 Montg.Co. 285. 
C3) $30,000.—Moyle v. Franz, 46 N. 
Y.S.2d 667, 267 App.Div. 423, affirmed 
59 N.E.2d 437, 293 N.Y. 842. 

(4) $25,000.—O’Donnell v. Philadel¬ 
phia Record, 56 Pa.Dist. & Co. 328. 

(5) $15,000.—Morse v. Modem 
Woodmen of America, 164 N.W. 829, 
166 Wis. 194, Ann.Cas.l91SD 480. 

(6) $10,000.—Mothersill v. Voliva, 
158 Ill-App. 16. 

(7) $8,000.—Butterworth v, Todd, 
70 A. 139, 76 N.J.Law 317. 

(8) $6.000.—Boyer v. Pitt Pub. Co., 
188 A. 203, 324 Pa. 154. 

(9) $5,000.—Regaa v. O'Toole, 35 
A.2d 55, 348 Pa. 364. 

(10) $3,250.—Chapa v. Abemethy, 
Tex.Civ.App., 175 S.W, 166, 

(11) $2,500. 

Tex.—Bernard’s, Inc,, v. Austin, CSv. 
App.. 300 S.W. 256, 
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been held not excessive,^^ adequate or sufficient,^** 
or inadequate or insufficient.**® 

The propriety of particular awards has been ad¬ 
judicated, as, for instance, verdicts for libelous im¬ 
putations of crime,*® such as forgery, *7 larceny,*^ 


robbery,*9 or subornation of perjury,®® for libelous 
imputations of unchastity or immorality®! or of in¬ 
sanity,®2 or imputations affecting one in his pro- 
fession,®5 imputations affecting one in his of- 


Vt.—Lancour v. Herald & Globe 
Ass'n, 28 A.2d 39 S. 

(12) $2,000.—Enterprise Co. v. El¬ 
lis, Tex.'Civ.App., 98 S.W.2d 452. 

(13) $1,000.—Times Printing Co. v. 
Mulkey, 2 Tenn.App. 312. 

(14) $250.—Simms v. Clark, La. 
App., 194 So. 123. 

(1*5) Other awards held excessive 
see 37 C.J. p 12'8 note 18. 

43. Held not excessive 

(1) $100.0€0.-~Seested v. Post 
Printing & Publishing Co., 31 S.W. 
2d 1045, 326 Mo. 559. 

(2) $37,500.—Scott V. Times-Mirror 
Co., 184 P. 672, 181 Cal. 345, 12 A.L. 

R. 1007. 

(3) $25.000.—^Edwards v. Nulsen, 
152 S.W.2d 28, 347 Mo. 1077. 

(4) $15,000.—Richardson v. Public 
Ledger Co., 103 A. 955, 260 Pa. 602. 

(5) $12,500.—Bausewine v. Norris¬ 
town Herald, 41 A.2d 736, 351 Pa. 
634, certiorari denied 66 S.Ct. 29, 326 

U. S. 724, 90 L Ed. 429. 

(6) $10,000.—Browder v. Cook, D. 
C. Idaho, 59 P.Supp. 675. 

(7) $7,500. 

Miss,—Hines v. Shumaker, 52 So. 705, 
97 Miss. 669. 

Tex.—^Express Pub. Co. v. Lancaster, 
Civ.App., 270 S.W. 229, modified on 
other grounds, Cora.App., 2 S.W.2d 
83'3. 

(8) $5,300.—Cotton Lumber Co. v. 
La Crosse Lumber Co., 204 S.W. 967, 
200 Mo.App. 7. 

(9) $5,000. 

N.J.—Lawless v. Muller, 123 A. 104, 
99 N.J.Law 9. 

Ohio.—Ohio Public Service Co. v. 
Myers, 6 N.E.2d 29, 54 Ohio App. 
40. 

Pa.—Weglein v. Golder, 177 A. 47, 
317 Pa. 437. 

(10) $3,000.—Eby v. Wilson, 289 

S. W. 639, 315 Mo. 1214, 50 A.L.R. 268, 
followed in Eby v. Wilson, 289 S. 
W. 645, 315 Mo. 1214, 50 A.L.R, 268. 

(11) $2,800.—James v. Warter, 194 
N.W. 754, 1*56 Minn. 247. 

(12) $2,500.—^Vogel v. Bushnell, 
221 S.W. 819, 203 Mo.App. 62'3. 

(13) $2,050.—Louisville Times Co. 

V. Emrich, 66 S.W.2d 73, 252 Ky. 210. 

(14) $2,000.—Taylor v. Hunger- 
ford, 217 N.W. 83, 205 Iowa 1146. 

(15) $1,000.—Denoff v- Pama, 135 
S.E. 578, 102 W.Va. 494. 

(16) $500. 

La.—Modisette & Adams v. Lorenze, 
112 So. 397, 163 La. 605- 


Minn.—^Proslee v. Lund's State Bank, 
155 N.W. 619, 131 Minn. 435. 

Wis—Gagen v. Dawley, 155 N.W. 
930, 162 Wis. 152. 

(17) $250.—^Vicknair v. Daily 
States Pub. Co., 96 So. 529, 153 La. 
677. 

(18) Other awards held not exces¬ 
sive see 37 C.J. p 128 note 19. 

44. Held adeq.uate or snficleiLt 

(1) $4,000 to compensate plaintiff 
for libelous letter accusing plaintiff 
of dishonesties and unfair dealings, 
including actions criminal in their 
nature.—^Lane v. Schilling, 279 P. 267, 
130 Or. 119, 65 A.L.R. 1042. 

(2) $350 to clothing store proprie¬ 
tor for libelous newspaper articles 
referring to him as sharp dealing 
shopkeeper.—^Naihaus v. Louisiana 
Weekly Pub. Co., 145 So. 527, 176 La. 
240. 

(3) $250.—Lewis v. Louisiana 
Weekly Pub. Co., 179 So. 315, 139 La. 
281. 

(4) $50.—Sanders v. Times-Picay- 
une Pub. Co., 123 So. 804, 168 La. 
1125. 

45. Held ixuadequate 

Six cents for gross libel against 
attorney of excellent reputation and 
good character.—^Kehoe v. New York 
Tribune, 241 N.T.S. 676, 229 App.Div. 
220 . 

46. Held excessive 

(1) $5,500.—^Enterprise CJo. v. Tay¬ 
lor, Tex.Civ.App., 112 S.W.2d 1103. 

(2) $5,000.—Enterprise Co. v. 
Glenn, Tex Civ.App., 290 S.W. 806. 

(3) $3,100.—Courier Journal Co. v. 
Noble, 65 S.W.2d 703, 251 Ky. '527. 
Held not excessive 

(1) $30,000.—Reese v. Fife, Mo., 
279 S.W. 415. 

(2) $15,000.—^Pfister v. Milwaukee 
Free Press Co., 121 N.W. 938, 139 
Wis. 627. 

(3) $10,000.—^Zambory v. Csipo, 127 
A- 573, 3 N.J.Misc. 153, rehearing de¬ 
nied 128 A- 269, 3 N.J.Misc. 322. 

(4) $3,500.—^Hanschke v. Mer¬ 
chants* Credit Bureau, 239 N.W. 318, 
256 Mich. 272, 

(5) $2,500.—^Rushlow v. Platts¬ 
burgh Republican Pub. Co., 28 N.T.S. 
2d 867, 262 App.Div. 931. 

(6) $1890.03.—Elliot v. Sinclair, 
299 N.T.S. 324, 252 App.Div. 833. 

(7) $1,250.—^E1 Paso Times Co. v. 
Eicke, Tex.Civ,App., 292 S.W. 594. 

(8) $260.—Thorson v. Albert Lea 
Pub. Co., 251 N.W. 177, 190 Minn 
200. 90* A,L.R. 1169, 
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47. Held not excessive 

$5,000 compensatory damages for 
libelous newspaper article stating 
that plaintiff was held in jail on- 
charges of forgery.—Oklahoma Pub 
Co. V. Givens, C.C.AOkl„ 67 P.2d 62 
Held adeoLixate 

$500 damages for libelous charge 
that notary forged nuncupative will. 
—Cotonio V. Guglielmo, 146 go 11 
176 La. 421. 

48. Held excessive 

$150 actual damages for libel based 
on publication of letter indicating 
plaintiff’s participation in felonious 
stealing of personal property.—Waite 
v. Stockgrowers* Credit Corporation, 
249 N.W. 910, 63 N.D. 763, followed 
in Davis v. Stockgrowers* Credit Cor¬ 
poration, 249 N.W. 912, 63 N.D, 76‘8. 
Held not excessive 

(1) $6,000.—Bresslin v. Star Co., 
148 N.T.S. 295, 35 Misc. 609, affirmed 
I'ol N.T.S. 660, 166 App.Div. 89, 

(2) Other awards held not exces¬ 
sive see 37 C.J. p 129 note 21 [a]. 

49. Held not excessive 

$1,100.—James v. Powell, 152 S.E. 
539, 154 Va. 96. 

50. Held not excessive 

$7,500.—^Lyon v. Fairweather, 218' 
P. 477, 63 Cal.App. 194. 

51. Held not excessive 

(1) $5,000.—^De Severinus v. Press 
Pub. Co., 132 N.T.S. 80, 147 App.Div. 
161. 

(2) $3,000 and $4,000 damages to 
uncle and niece, charged in newspa¬ 
per publication with adultery, incest, 
and being parents of illegitimate 
children.—Sandora v. Times Co„ 155 
A 819, 113 Conn. 574. 

Held adeanate or proper 

(1) $7,000.—^Naegele v. MacFad- 
den Publications, 292 N.T.S. '851, 161 
Misc. 684. 

(2) $6,000.—^Putnam v. SjTacuse 
Newspapers, 278 N.T.S. 13. 243 App. 
Div. 834. 

52. Held excessive 

$5,000 damages for libel in signing 
information charging insanity.— 
Flecker v. Knottnerus,. 207 N.W. 574, 
201 Iowa 550. 

53. Held excessive 

$7,000 compensatory damages for 
publication of libelous newspaper ar¬ 
ticle charging attorney with fraud in 
divorce proceeding held influenced by 
improper consideration and excessive. 
—^Lehner v. Berlin Pub. Co,, 246 N.W. 
579, 211 Wis. 119, 86 AL.R 1284. 
Held not excessive 

(1) $100,000 compensatory and 
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gee,54 or, likewise, imputations affecting one in his 

biisiness.55 

Also verdicts for slanderous imputations have 


been held excessive^® or not excessive,57 adequate 
or sufficient's or inadequate or insufficient,59 as, 
for instance, for slanderous imputations of crime, 
such as embezzlement,®^ or larceny,®2, or, according 


$*>5 000 punitive damages, where 
newspaper having circulation of over 
one million published article charg¬ 
ing lawyer and assemblyman with 
accepting bribe.—Evans v. Star Co, 
*>00 X.T.S. 267, 124 Misc. 777. 


(2) $10,000 to young physician for 
libe*!, consisting of newspaper article 
alleging that such physician had 
been arrested for stealing narcotics, 
was an addict, and could not be ar¬ 
raigned because of his physical con- 

—Behrendt v. Times-Mirror 
Co, S5 P.2d 949, 30 Cal.App.2d 77. 

(3) $5,000 for attorney’s loss of 
business, and $5,000 for injured feel¬ 
ings —-Cyrowski v. Polish-American 
Pub. Co., 163 N.W. 58, 196 Mich. 648. 


(4) $3,000 to an attorney.—Thomas 
V. Shea, 134 N.W. 933, 90 Neb. 82-3. 


54. Held not excessive 

(1) $20,000 for libel of judge, 
whether the damages were regarded 
as actual or punitive.—Cook v. East 
Shore Newspapers, 64 N.E.2d 751, 327 
Ill-App. 559. 

(2) $10,000.—^Estelle v. Daily News 
Pub. Co., 164 N.W. 558, 101 Neb. 610. 

(3) $3,000 to mayor.—^Maher v. 
Devlin, 263 P. 812, 203 Cal. 270. 

55. Held excessive 

(1) $25,000.—Rosenberg v. J. C. 
Penney Co., 86 P.2d 696, 30 Cal.App. 
2d 609. 

(2) $3,000.—^McCormick v. Hawk¬ 
ins. r35 N.W. 1066, 169 Mich. 641. 


XW. 117, 191 Iowa 368, 13 A.D.R. 
1132. 

(8) $4,000.—Cemon v. Mailhes, 91 
So. 300, 150 Da. 927. 

(9) $2,000.—Reeves v. Roth. 179 
Ill.App. 95. 

(10) Other awards held excessive 
see 37 C.J. p 129 note 27. 

57. Held not excessive 

(1) $30,000.—Ballard v. Krug. 29‘5 
P. 871, 111 Cal.App. 555. 

(2) $8,000.—Dinslor v. Fresh, 2 
Ky.Op. 566. 

(3) $3,000. 

Iowa,—Shultz V. Shultz, 275 N.W. 
562, 224 Iowa 205. 

^ash.—Ecuyer v. New York Life 
Ins. Co., 181 F. 871, 107 Wash. 411, 
reheard 186 P. 327, 107 Wash. 411. 

(4) $1,000.—Simons v. Harris, 245 
N.W. 875, 216 Iowa 479. 

(5) $999 punitive damages.— 
Wright V. Cofield, 131 S.E. 787, 146 
Va. 

(6) $900.—W. T. Grant Co. v. 
Owens, 141 S.E. 860, 149 Va. 906. 

(7) $760.—Morrisey v. Speare, Pa, 
Com.Pl., 29 Del.Co. 163. 

(8) $500. 

lo^a.—Smith v. Suechting, 137 N.W. 
90'5. 156 Iowa 712. 

Ky.—Sally V. Brown, 295 S.W. 890, 
220 Ky, '576. 

Miss.—Landrum v. Ellington, 120 So. 
444, 152 Miss. 569. 

Okl.—Mathews v. Qifers, 221 P. 468, 


60. H^Id not excessive 

(1) $8,000.—Bell V. Kelly, 238 P- 
719, 73 Cal.App. 180. 

(2) $4,923.91.—^Turner v. Montgom¬ 
ery Ward & Co., 163 S.E. 796, 165 S. 
C. 253. 

(D) $2,500.—Texas & N. O. R. Co. 

V. Tolbert, Tex.Civ.App., 46 S.W.2d 
361, error dismissed. 

(4) $500.—Yates v. Mullins, 2S S. 

W. 2d 757, 233 Ky. 781. 

(5) $50.—Gendron v. St. Pierre, 62 
A. 966, 73 N,H. 419. 

61. Held excessive 

$2,000.—Roeraer v. Jacob Schmidt 
Brew’ing Co., 157 N.W. 640, 132 Minn. 
399, L.R.A.1916B 771. 

Held proper 

5500.—Edwards v. Derrick, 190 So. 
571, 193 La. 331. 

62. Held excessive 

(1) $8,500.—Sinclair Refining Co 
V. Fuller, 79 S.W.2d 736, 190 Ark. 
426. 

(2) $8,000.—Reliance Mfg. Co. v. 
Graham, 179 So. 341, 181 Miss. 549. 

(3) -$7,500.—Safeway Stores v. 

Rogers, 56 S.W,2d 429. 186 Ark. 826. 

(4) $5,000.—Van Orman v. J. C. 
Penney Co., Mo.App., 60 S.W.2d 409. 

(5) $3,000. 

Me.—^Hall v. Edwards, 23 A.2d 889, 
• 138 Me. 231. 

N.D.—Moen v. Moen, 256 N.W. 254, 
65 N.D. 40. 


Held not excessive 

(1) $2,500.—Monezport v. Csongra- 
di, 129 A. 41, 102 Conn. 448. 

(2) $300 compensatory, and $5,000 
punitive, damages.—Cotton Lumber 
Co, V. La Crosse Lumber Co., 204 S. 
W. 957, 200 Mo.App. 7. 

(3) $275 exemplary damages, in ac¬ 
tion for slander by business competi¬ 
tor alleged to have stated that plain¬ 
tiff S 0 I 4 filthy, dirty, and unhealth¬ 
ful milk.—Kendall v. Lively, 31 P.2d 
343, 94 Colo. 483. 

56. Held excessive 

<1) $15,000.—Sharp v. Bussey, 187 
So. 779, 137 Fla. 96, 121 A.L.R. 1148. 

<2) $12,500.—^Montgomery Ward & 
Co, V, Blakely, Miss., 25 So.2d '585. 

(3) $11,250.—Montgomery Ward & 
Co. V. Skinner, Miss., 25 So.2d 572. 

(4) $10,000.—Keller v. Safeway 
Stores. 108 P.2d 605, 111 Mont. 28. 

(5) $8,000.—Slaughter v. Johnson, 
181 Ill,App. 693. 

(6) $7,500.—^New Orleans Greet 
Northern R. Co. v. Frazer, 130 So. 
493, 158 Miss. 407. 

(7) $5,000.—Vowles v. Yakish, 179 


94 Okl. 168. 

R.I.—^Hebb V. Jenckes, 42 A.2d 252, 71 
R.I. 46. 

(9) $300, 

La.—Pastrana v. Katz, App., 179 So. 
117. 

Wis.—Kloths V. Hess, 106 N.W. 251, 
126 Wis. 587. 

(10) $250. —^Downs v. Cassidy, 133 
P. 106, 47 Mont. 471, Ann.Cas.lSlSB 
1155. 

(11) Other awards held not exces¬ 
sive see 37 C.J. p 129 note 28. 

58. Held ad6q,uate or sufficient 

(1) $5,000.—^Bernstein v. Commer¬ 
cial Nat, Bank, 108 So. 117, 161 La 
38. 

(2) $1,000.—Searcy v. Interurban 
Transp. Co., 179 So. 7S. 189 La, 183. 

(3) $100.—^Little Stores v. Isen- 
berg. 172 S.W.2d 13, 26 Tenn.App. 
357- 

59 . H^ insufficient 

$1 damages for slander of school 
teacher by false charge of drunken¬ 
ness and improper conduct was held 
insufficient.—^Ford v. Jeane, 106 So. 
558. rS9 La, 1041. 


(6) $375.—Lasseigne v. Tolmas, 
114 So. 122, 164 La. 529. 

(7) Other awards held excessive 
see 37 C.J. p 129 note 31 [a]. 

Held not excessive 

(1) $15,000. 

XJ.Sw—Malone v. Montgomery Ward & 
Co.. D.C.Miss., 38 F.Supp. 369. 
Tex.—^Koehler v. Sircovich, Civ.App-, 
269 S.W. 812. 

(2) $12,500.—Sumner Stores of 
Mississippi V. Little, 192 So. 857, 187 
Miss. 310 . 

(3) $10,000.—^Kroger Grocery & 
Baking Co. v. Rosenbaum, 198 S.E. 
461. 171 Va 158. 

(4) $6,000.—Kroger Grocery & 
Baking Co. v. Harpole, 166 So. 335, 
175 Miss. 227. 

(5) $5,000.—Hall t. Martindale, 

Mo.App., 168 S.W.2d 594—Van Orman 

V. J. C. Penney Oo„ MoJi-pp., 80 Sw 

W. 2d 292. 

(6) $3,000. 

Mo.—^Hoeffner t. Wesiterii Leather 
Clothing Co., App., 161 S.W.2d 722 
—Mock V. American Ry. Express 
Co., App.» 296 ^W. 856. 
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to the decisions on the question for slanderous im- | ty,®^ or, likewise, imputations affecting one in his 
putations of unchastity or immorality®^ or insani- | business.®® 

2. Evidence as to Damages 


§ 262. Presumptions and Burden of Proof 

a. In general 

b. Mitigating circumstances 
a. In G-eneral 

Words defamatory per se carry a presumption of 
general damages, but, if the words are merely actiona¬ 
ble per quod, no recovery may be had without proof of 


special damages, and the burden fs on the plaintiff to 
establish the causal connection between the defamatory 
words and any special damages claimed. 

If the defamatory words are actionable per se 
or in jurisdictions where the technicalities of the 
common law as to words actionable per se or not 
actionable per se do not prevail, as discussed su¬ 
pra § 8, general damages will be presumed,®® and, 


Va.—Snyder v. Fatherly, 163 S.E. 
358, 158 Va, 335. 

(7) $2,500.—ILindhorst v. Curtis 
Mtg. Co., Mo.App., 10'5 S.W.2d 972. 

(8) $2,*250.—Tabet v. Kaufman, 

Tex.Civ.App., '67 S.W.2d 1072. 

(9) $2,000.—Weatherford v. Birch- 
ett, 164 S.B. '535. 158 Va, 741. 

(10) $1,500.—^Perdue v. Montgom¬ 
ery Ward & Co., 107 S.W.2d 12. 341 
Mo, 252. 

(11) $1.091.76,—Haag v. W. T. 
Grant Co., 48 N.y.S.2d 21, 267 App. 
Div. 1029. 

( 12 ) $ 1 , 000 . 

Ky.—Jones v. Grief, 131 S.W.2d 487, 
279 Ky. 579. 

Minn.—^McCuskey v. Kuhlmann, 179 
N.W. 1000, 147 Minn. 460. 

Mo.—Boehm v. Western "Leather 
Clothing Co., App., 161 S.W.2d 710. 
Tenn.—^Wilson v. Gadd, 1'3 Tenn.App. - 
6 . 

(13) $800.—Sitts V. Daniel, Mo. 
App., 284 S.W, 857. 

(14) $600.—Tip Top Grocery Co. v. 
Wellner, 186 So. 219, 135 Fla. -518. 

(15) $461.—McDonald v. F. W. 
Woolworth Co., Mo.App., 135 S.W.2d 
359. 

(16) $400.—Lonergan v. Love, 150 
S.W.2d 534, 235 Mo.App. 1066. 

(17) $100.—^Ingram v. Kendrick, 
172 S.E. 815, 48 Ga.App. 278. 

(IS) Other awards held not exces¬ 
sive see 37 C J. p 129 note 31 [h]. 
Seld adequate or proper 

(1) $200.—Johnson v. Crow, La. 
App., 158 So. 857. 

(2) $100 —Branch v. Duke, La. 
App., 22 So.2d 590. 

aeld Iniadequate 

$126.—^Reeder v. Pace, LaApp., 171 
So. 113. 

63. Seld excessive 

(1) $25,000.—Interstate Co. v. Gar¬ 
nett, 122 So. 373, 1-54 Miss. 325, sug¬ 
gestion of error overruled 122 So. 
756, 154 Miss, 325, 63 A.L.R. 1402. 

(2) $-5,000. 

La—Jackson v. Bnede, 100 So. 722, 
156 La 573. 

Mich—Rowe v. Myers, 169 H.W. 823, 
204 Mich. 374. 


Va.—Stubbs v. Cowden, 18 S.E.2d< 
275, 179 Va. 190. 

(3) $4,750.—Hewett v. Samuels, 
272 P. 703, 46 Idaho 792. 

(4) $3,000.—Bailey v. Kling, 130 N. 
W. 439. 88 Meb. 699. 

aeld XLot excessive 

(1) $15,000.—^Meyers v. Berg, 298 
P. 806, 212 Cal. 415. 

(2) $4,000.—Mullins v. Mutter, 151 
S.W.2d 1047, 2-87 Ky. 164. 

(3) $1,750.—Hall v. Vakiner. 248 N. 
W. 70, 124 NTeb. 741. 

(4) $1,500.—Stompler v. Richman, 
189 A. 730, 125 PaSuper. 385. 

(5) $1,000.—Yencho V. Kruly, 197 
N.W. 752, 1*58 Minn. 408—37 C.J. P 
129 note 32 [b] (4). 

( 6 ) $600.—Bochenek y. Nilewski, 
233 N.W. 420, 252 Mich. 675. 

(7) $500. 

I Conn,—^Ventresca v. Kissner, 136 A. 
90, 105 Conn. 533. 

I Ky.—Justice v. W'ellman, 86 S.W. 2d 
132, 260 Ky. 479. 

37 C.J. p 129 note 32 [b] ( 6 ). 

( 8 ) Other awards held not exces¬ 
sive see 37 C.J. p 129 note 32 [b]. 
aeld proper 

$500 damages for slander of young 
unmarried woman of good reputation 
in language involving her chastity 
and morals spoken in presence of her 
mother.—Bache v. Stoltz, r34 So. 112, 
16 LaApp. 524. 

64. aeld not excessive 

$1,500.—Wertz v. Lawrence, 195 P. 
647, 69 Colo. 640. 

65. aeld not excessive 

( 1 ) $ 100,000 for slander in sales¬ 
man’s statements to filling station 
owners that competing supply com¬ 
pany was on verge of bankruptcy.— 
Lion Oil Co. V. Sinclair Refining Co., 
252 IlLApp. 92. 

( 2 ) $1,500 for falsely uttering in 
meat market, in the presence of oth¬ 
ers, that non-kosher meat and goods 
were sold there.—Cohen v. Eisen- 
berg, 19 N.Y.S.2d 678, 173 Misc. 1089, 
affirmed 24 N.Y.S.2d 1004, 260 App. 
Div. 1014, reargument denied 25 N. 
Y.S 2d 995, 261 App.Div. 890. 

66 . U.S.—Browder v. Cook, D.O Ida¬ 
ho, 59 P.Supp. 225—^Berg v. Print- 
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ers’ Ink Pub. Co., D.C.N.Y., 64 f. 
Supp. 795, affirmed, C.C.A., 141 p* 
2d 1022 —Carroll v. Paramount Pic¬ 
tures. D.C.N.Y., 3 P.R.D. 95. 

Ariz.—^Ilitzky v. Goodman, 112 P.2d 
860, 67 Ariz. 216. 

Cal.—Clark v. McClurg, 9 P2d 505, 
21-5 Cal. 279, -81 Al.L.R. 90S, 

Colo.—Kendall v. Lively, 31 P.2d 343 
94 Colo. 483. 

Conn.—^Ventresca v. Kissner, 136 A 
90, 105 Conn. 633. 

Del.—Stidham v. Wachtel, 21 A2d 
282, 2 Terry 327. 

D.O.—^Washington Times Co. v. Bon¬ 
ner, -86 P. 2 d 836, 66 App.DC. 280, 
110 A.L.R. 393. 

Fla.—Sharp v. Bussey, 187 So. 779, 
137 Fla. 96, 121 A.L.R. 1148—Tip 
Top Grocery Co. v. Wellner, 186 
So. 219, 135 Fla. 618—Harriss v. 
Metropolis Co., 160 So. 205, 118 
Fla 825—^Johnson v. Finance Ac¬ 
ceptance Co. of Georgia, 169 So. 
364, 118 Fla. ’397—Commander v 
Pedersen, 166 So. 337, 116 -Fla 14S 
—Layne v. Tribune Co., 146 So. 
2'34, 108 Fla. 177, 86 A.L.R. 466. 
Ga—Ingram v. Kendrick, 172 S.E. 
815, 48 Ga.App. 278—^Barker v. 

Green, 130 S.E. 699, 34 GaApp. 
574. 

Hawaii.—^Van Poole v. Nippu Jljl Co, 
34 Hawaii 354. 

Ind.—^Wayne Works v. Hicks Body 
Co., 56 N.E.2d 382, 116 Ind.App. 10. 
Iowa.—Mo wry v. Reinking, 213 N.W. 
274, 203 Iowa '628—^Ballinger v. 
Democrat Co., 212 N.W. 667, 203 
Iowa 1095. 

Kan.—Thompson v. Osawatoraie Pub. 

Co., 156 P.2d 506. 169 Kan. 562. 
Ky.—Louisville Times Co. v. Lyttle, 
77 S.W.2d 432, 257 Ky. 132—Swee¬ 
ney & Co. V. Brown, 60 S.W.2d J81, 
249 Ky. 116—Conner v. Taylor, 26 
S.W 2d 561, 233 Ky. 706. 

La—^Ford v. Jeane, 106 So. 558, 169 
La 1041—Jackso-n v. Briede, 100 
So. 722, 156 La. 573—^Johnson v. 
Crow, App., 158 So. 857. 

Mo.—Priest v. Central States E^re 
Ins. Co., 9 S.W.2d 543, 223 Mo.App. 
122 . 

Mont.—Magelo v. Roundup Coal Min¬ 
ing Co., 96 P.2d 932, 109 Mont. 293. 
N.J.—^Brightman v. Davies, 127 A 
327, 3 N.J.Misc. 113. 
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hence, proof of such damages,67 or of special or which the law presumes or infers, without proof 
actual damages,66 is not required in order to war- that they have been incurred, include injuries to 
rant recovery. Elements of general damages, character or reputation,^6 injuries to feelings or 


—^Polakoff v. Hill, 27 N.T.S.2d 
*142, 261 App.Div. 777—^Day v- 

Chamber of Commerce of U. S., 267 
XT.S. 215, 239 App.Div. 447, af¬ 
firmed 191 N.E. 546, 264 K.T. 522 

_Xew York Woman v. New York 

Evening Journal, 14 N.Y.S.2d 916, 
172 Misc- 303—^Phelan v. Rhem- 
stein, 233 N.Y.S. 297, 133 Misc. 853 

_Foerster v. Bidder, 57 N.Y.S.2d 

66S—^Horovitz v. Weidenmiller, ‘53 
N.Y.S.2d '379. 

X.C.—Penner v. Elliott, 33 S.E.2d 124, 
225 N.C. 33—Roth v. Greensboro 
News Co., 6 S.E.2d 882, 217 N.C. 
13—^Fiake v. Greensboro News Co., 
195 S-E. '55, 212 N.C. 780—^Broad¬ 
way V. Cope, 179 S.E. 452, 208 N.C. 
So—Oates v. Wachovia Bank & 
Trust Qo., 169 S.E. 869, 205 N.C. 
14. 

N D.— Corpus Juris cited in Waite v. 
Stockgrowers’ Credit Corporation, 
249 N.W. 910, 911, $3 N.D. 763. 

Qr,—Woolley v. Hiner, 100 P.2d 608, 
164 Or. 161—Ruble v. Kirkwood, 
266 P. 252, 125 Or. 316. 

Pa—Will V. Press Ihib. Co., 164 A 
621, 309 Pa 5'39—Leppley v. Smith, 
91 Pa.Super. 117. 

S.C.—Smith V. Smith, 9 S.E. 2d 584, 
194 S.C. 247—Whitaker v. Sher- 
brook Distributing Co., 200 S.E. 
848, 189 S,C. 243—^Merritt v. Great 
Atlantic & Pacific Tea Co., 184 S. 
E. 145, 179 S.C. 474—^Lily v. Belk's 
Department Store, 182 S.E. S89, 
178 S.C. 278—Duncan v. Record 
Pub. Co., 143 S.E. 31. 145 S.C. 196. 
Tenn.—Sweeney v. Newspaper Print¬ 
ing Corporation, 147 S.W.2d 406, 
177 Tenn. 196—^Hinson v. Pollock, 
15 S.W.2d 737, 159 Tenn. 1. 

Texu—Renfro Drug Co. v. Lawson, 
160 S.W.2d 246, 138 Tex. 434, 146 

AL. R. 732—West Texas Utilities 
Co. V. Wills, Civ.App., 164 S.W.2d 
405—Maass v. Sefcik, Civ.App., IB'S 
S.W.2d 897—^Houston Chronicle 
Pub. Co. V. Martin, Civ.App., -5 S* 

W. 2d 170, error dismissed—^Jenkins 
V. Taylor, Civ.App., 4 S.W.2d 656, 
error dismissed. 

Vt—^Lancour v. Herald & Globe 
Ass’n, 28 A.2d ‘396, 112 Vt. 471. 

Va.—^News Leader Co. v. Kocen, 3 S. 
E2d 385, 173 Va 95, 122 AL.R. 
842—James v. Haymes, 168 S.E. 
333, 160 Va. 253—Snyder v. Father¬ 
ly, 163 S.E. 35*8, 158 Va *335— 
James v. Powell, 152 S.E. '539, 154 
Va. 96—Jordan v. Melville Shoe 
Corporation, 142 S.E. 387, 160 Va 
101—Times-Dispatch Pub. Co. v. 
Zoll, 139 S.E. '505, 148 Va 850. 

37 C.J. p 91 note 35. 

“General damages” defined see su¬ 
pra § 240. 

At least nonxinai damages are pre¬ 
sumed to result from the publication 


of a libel per se.—^Ballinger v. Dem¬ 
ocrat Co., 223 N.W. 375, 207 Iowa 576. 

Substantial damages presumed 
from proof of addressing woman as 

“G- damn dirty whore.”—Simons 

V. Harris, 245 N.W. 875, 215 Iowa 
479. 

Words actionable by statute 

Damages from the utterance of in¬ 
sulting words made actionable by 
statute will be presumed.—Weather¬ 
ford V. Birchett, 164 S.E. 535, 153 
Va. 741—W. T. Grant Co. v. Owens, 
141 S.E. 860, 149 Va. 906—Boyd v. 
Boyd, 82 S.E. 110, IIS Va. 326, Ann. 
Cas.l916D 1173. 

67. Ark.—Safeway Stores v. Rogers, 
56 S.W.2d 429, 186 Ark. 826. 

Del.—Stidham v. Wachtel, 21 A2d 
282, 2 Terry 327. 

Fla.—^Metropolis Co. v. Croasdell, 199 
So. 568, 145 Fla. 456—Johnson v. 
Finance Acceptance Co. of Geor¬ 
gia, 159 So. 364, 118 Fla. 397— 
Commander v. Pedersen, 156 So. 
337, 116 Fla. 148—Piplack v. Muel¬ 
ler, 121 So. 459, 97 Fla. 440. 

Ga.—Brandon v. Arkansas Fuel Oil 
Co.. 12 S.B.2d 414, 64 Ga.App. 139. 
Hawaii.—^Poole v. Nippu Jiji Co., 34 
Hawaii ‘354. 

Mont.—^Keller v. Safeway Stores, 108 
P.2d 605, 111 Mont. 28. 

N.Y.—New York Woman v. New 
York Evening Journal, 14 N.Y.S.2d 
916, 172 Misc. 303. 

N.C.—Roth V. Greensboro News Co., 
6 S.E.2d 882, 217 N.C, 13—Flake v. 
Greensboro News Co., 195 S.E. 55, 
212 N.C. 780. 

S C.—Merritt v. Great Atlantic & Pa¬ 
cific Tea Co., 184 S.E. 145, 179 S.C. 
474. 

Tex.—Maass v. Sefcik, Civ.App., 138 
S.W.2d 897—^Lozano Newspapers v. 
Avaxez, Civ.App., 104 S.W.2d 573. 
Vt.—Lancour v. Herald & Globe 
Ass’n, 28 A2d 396, 112 Vt. 471. 

Va.—News Leader Co. v. Kocen, 3 S. 
B.2d 386, 173 Va. 96, 122 AL.R. 
842. 

37 C.J. p 91 note 32. 

63- IT.S.—Oklahoma Pub. Co. v. Giv¬ 
ens, q.C.AOkl., 67 F.2d 62—Brow¬ 
der V. Cook, D.C.Idaho, 59 F.Supp. 
225—Carroll v. Paramount Pic¬ 
tures. D.C.N.Y., 3 P.R.D. 95. 

Colo.—Kendall v. Lively, 31 P.2d 343, 
94 Colo. 483. 

Conn,—^Petrucelli v. Catapano, 139 A 
634, 107 Conn, 122—^Ventresca v. 
Kissner, 136 A 90, 105 Conn. 533. 
D.C.—Washington Times Co. v. Bon¬ 
ner, 86 F.2d S36, 66 App.D.C. 280, 
110 AL.R. 393. 

Fla—^Johnson v. Finance Acceptance 
Co. of Georgia, 159 So. 364, 118 Fla 

379 


397—Piplack v. Mueller, 121 So. 
459, 97 Fla 440. 

Ga—^Augusta Chronicle Pub. Co. v. 
Arrington, 157 S.E. 394, 42 GaApp. 
746. 

Hawaii.—^Van Poole v. Nippu Jiji Co., 
34 Hawaii 3‘54. 

Ill.—Cook V. East Shore Newspapers, 
64 N.E.2d 751, 327 Ill.App. 559. 
Ind.—Wayne Works v. Hicks Body 
Co., 5‘5 N.E.2d 382, 115 Ind.App. 10, 
Ky.—^Edwards v. Steele, 36 S.W.2d 
834, 238 Ky. L 

La—^Edwards v. Derrick, 190 So, 571, 
193 La 331—Jackson v. Briede, 100 
So. 722, 156 La 573—Johnson v. 
Crow, App., 158 So. 857. 

Me.—^Hall v. Edwards, 23 A2d 889, 
138 Me. 231. 

Mass.—^Bander v. Metropolitan Life 
Ins. Co., 47 N.B.2d 595, 313 Mass. 
337. 

Mo.—Kirk v. Ebenhoch, 191 S.W.2d 
643—^Tincher v. National Life & 
Accident Ins. Co., 146 S.W.2d 663, 
235 Mo.App. 663—Priest v. Central 
States Fire Ins. Co., 9 S.W.2d 643, 
223 Mo.App. 122. 

N.J.—^Walsh V. Trenton Times, 10 A 
2d 740, 124 N.J.Law 23. 

N.Y.—Rusciano & Son Corporation v. 
Mihalyfi, 1 N.Y.S.2d 787, T65 Misc. 
932—Adams v. F. W. Wool worth 
Co.. 257 N.Y.S. 776, 144 Misc. 27— 
Mildenberger v. Flemming, N.Y. 
Sup., 229 N.Y.S. 293, 131 Misc. 919 
—^Luotto V. Field, 49 N.Y.S.2d 785, 
modified on other grounds 50 N.Y. 
S.2d 849, 268 App.Div. 227, reversed 
on other grounds .63 N.E.2d 58, 294 
N.Y. 460. 

Pa—Bausewine v. Norristown Her¬ 
ald, 41 A2d 736, 351 Pa 634, cer¬ 
tiorari denied 66 S.Ct 29. 326 U.S. 
924, 90 L-Ed. 429. 

S.C.—Stokes V. Great Atlantic & Pa¬ 
cific Tea Co.. 23 S.E.2d 823. 202 S.C. 
24. 

Tenn.—Little Stores v. Isenberg, 172 
S.W.2d 13, 26 Tenn.App. 357. 

Tex.—^Bell Pub. Co. v, Garrett Engi¬ 
neering Co.. 170 S.W.2d 197, 141 
Tex. 51—West Texas Utilities Co. 
V. Wills, Civ.App., 164 S.W.2d 405. 
Va—Jordan v. Melville Shoe Corpo¬ 
ration, 142 S.E. 3S7, 150 Va 101- 
37 C.J. p 91 note 35. 

“Special damages” defined see supra 
§ 240. 

69- Ala—Starks v. Comer, 67 So. 
440, 190 Ala 245. 

S.C.—Whitaker v. Sherbrook Dis¬ 
tributing Co., 200 S.E. 848, 139 S. 
C. 243. 

Tex.—West Texas Utilities Co. v. 
Wills, Civ.App., 164 S.W.2d 405. 
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mental suffering or anguish, and other like wrongs 
and injuries incapable of money valuationjl 

The presumption of general damages has been 
held to apply as well where the words become ac¬ 
tionable per se, when taken in connection with sur¬ 
rounding facts and circumstances, as when they are 
actionable per se without any inducement.72 There 
is no presumption of damage, however, if the de¬ 
famatory publication is shown to be qualifiedly 
privileged,'^^ or if the defamatory publication is 
merely actionable per quod and is not actionable per 
se.'^4 Accordingly, unless otherwise provided by 
statute,'^5 if the words are merely actionable per 
quod and are not actionable per se, no recovery may 
be had without proof of special damagesJ^ In 
any case, no recovery of special damages may be 
had without proof th€reof,77 even though the words 
are actionable per se,7S and the burden is on 
plaintiff to establish the causal connection between 
the defamatory words and the special damages 
claimed.79 The necessity for proof of special dam¬ 
ages does not inhere in the form of the action, but 
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in the nature of the alleged defamatory words ;S0 
hence, no proof of special damages is necessary in 
order to warrant recovery where the publication is 
defamatory per se whether the action is several or 
joint.si 

Exemplary damages. If express malice on the 
part of defendant is shown, it has been held that 
exemplary damages are presumecL^s 

b. Mitigating Circmnstances 

The defendant must prove all facts relied on In miti¬ 
gation of damages. 

Defendant must prove all facts relied on in miti¬ 
gation of damages.SS The character of plaintiff is 
presumed to be good, as discussed supra § 210, and, 
if his bad character is relied on as a mitigating cir¬ 
cumstance, as considered supra § 251, the burden 
rests on defendant to show plaintiff’s bad charac¬ 
ter. ^4 The burden of proving a retraction in miti¬ 
gation of damages is on defendant.SS if the truth 
is relied on in mitigation of damages, as discussed 


70. Ala.—Starlis v. Comer, 67 So. 
440, 190 Ala. 245. 

N.J—^IValsh V. Trenton Times, 10 A. 

2d 740, 124 N.J Law 25. 

Tex—^W^'est Texas Utilities Co. v. 
Wills, Civ.App., 164 S.W.2d 405. 

71. Tex.—West Texas Utilities Co. 

V. Wills, supra. 

72. Ga.—Brandon tt. Arkansas Fuel 
Oil Co., 12 S.E.2d 414, 64 Ga.App. 
139. 

Ind.—^Dean v. Miller, 66 Ind. 440. 

N.J.—Briffhtman v. Davies, 127 A. 
327, 3 N.J.Misc. 113. 

73. Iowa.—Ryan v. Wilson, 300 N. 

W. 707, 231 Iowa 33. 

Ky—Conner v. Taylor, 2‘6 S.W.2d 561, 
233 Ky. 706. 

74. Anz.—^Ilitzky v. Goodman, 112 
P.2d 860, '57 Ariz. 216. 

N.Y.—^Devany v. Quill, 64 N.T.S.2d 
733, 1S7 Misc. 698. 

N.C.—Flake v. Greensboro News Co., 
195 S.B. 55, 212 N.C. 7S0. 

Tex.—Houston Chronicle Pub. Co. v. 
Martin, Civ.App., 6 S.W.2d 170, er¬ 
ror dismissed. 

Publications actionable per guod gen¬ 
erally see supra § 8. 

75. Tex.—Guisti v. Galveston Trib¬ 
une, 150 S.W. 874, 152 S.W. 167, 
105 Tex. 497. 

37 C.J. p 92 note 42. 

76. Ariz.—Ilitzky v. Goodman, 112 
P.2d 860, 57 Anz. 216. 

Fla.—Commander v. Pedersen, 156 So. 
337, 116 Fla. 148. 

Qa.—^Estes v. Sterchi Bros. Stores, 
179 S.E. 222, 50 Ga.App. 619. 

Ill.—Cook V. East Shore Newspapers, 
64 N E.2d 751, 327 Ill.App. 659, 


Ky.—Sweeney & Co. v. Brown, 60 S. 

W 2d 381, 249 Ky. 116. 

Mont.—Liebel v. Montgomery Ward 
& Co., 62 P.2d 667, 103 Mont. 370. 
N.Y.—Devany v. Quill, 64 N.Y.S.2d 
733, 187 Misc. ’698—Golden Buddha 
v. New York Times Co., 45 N.Y.S. 
2d 433, 182 Misc. 579, affirmed 4'8 
N.Y.S.2d 327, 267 App Div. 903— 
Legion Against Vivisection v. 
Grey, 63 N.Y.S.2d 920. 

N.C.—Penner v. Elliott, 33 S.E.2d 
124, 225 N.C 33—^Flake v. Greens¬ 
boro News Co., 195 S.E. '55, 212 N. 
C. 780. 

Okl.—Tulsa Tribune Co. v. Dixon, 17 
P.2d 470, 161 Okl. 196. 

R I.—Morrissette v. Beatte, 17 A.2d 
464, 66 R.L 73. 

Tex.—R. G. Dun & Co. v. Shipp, Civ. 
App., 60 S.W. 2d 502, modified on 
other grounds 91 S.W.2d 330, 127 
Tex. 80. 

37 C.J. p 92 note 41. 

77. Iowa.—^Roddy v. Gazette Co., 161 
N.W. 94, 179 Iowa 50. 

Damages for loss of Tbnsiness, as a 
general rule, may not be recovered 
unless specially proved.—Line v. 
Spies, 102 N.IV. 993, 139 Mich 4S4— 
Smedley v. Soule, 84 N.W. 63, 125 
Mich. 192. 

78. U.S.—Beardsley v. Tappan, C C. 
N.Y., 2 P.Cas.No.l,lSS, 1 Blatchf. 
5SS, reversed on other grounds 10 
Wall. 427, 19 L.Ed, 974. 

Ark,—Safeway Stores v. Rogers, 56 S. 

W.2d 429, 186 Ark, 826. 

Iowa.—Ballinger v. Democrat Co., 
223 N.W. 375. 207 Iowa 576. 

Pa.—Liacopoulos v. Coumoulis, 148 
A. 474, 298 Pa. 329. 
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79. Iowa.—Thompson v. Butler, 274 
N.W''. 110, 223 Iowa 1085. 

La.—Santana v. Item Co., 189 So. 
442, 192 La. 819—^Lyons v. H. K 
Ferguson Co., App., 16 So.2d 587. 
N.Y.—^Pans v. New York Times Co. 
9 N.Y.S.2d 689, 170 Misc. 215, af¬ 
firmed 21 N.Y.S.2d 512, 259 App 
Div. 1007, reargument denied 23 K, 
Y.S 2d 479, 260 App.Div. 859. 

N.D.—^Ellsworth v. Martindale-Hub- 
bell Law Directory, 289 N.W. 101, 
69 N.D. 610. 

Va.—James v. Haymes, 168 S.E, 333. 
160 Va. 253, 

89- U.S.—Weitershausen v. Croatian 
Printing & Publishing Co., C.C.X 
Y., 151 P. 947. 

81. U.S.—Weitershausen v. Croatian 
Printing & Publishing Co., supra. 

82. Va.—Lightner v, Osborn, 127 S 
B. 314, 142 Va. 19. 

Burden of proof of actual malice 
generally see supra § 212. 

83. N.C.—Beck V. Thomasville Bank. 
76 S.E. 722, 161 N.C. 201. 

37 C.J. p 92 note 49. 

Knowledge or belief 

Defendant must prove that, prior 
to the publication, he had knowledge 
of the facts set up in mitigation, 
or had ascertained them after due 
investigation, and believed them to 
be true.—^Tingley v. Times Mirror 
Co., 89 P. 1097, 151 Cal. 1. 

34. U.S.—•'Whitney v. Janesville Ga¬ 
zette, C.C.Wis., 29 F.Cas.No.17,590, 
6 Biss. '330. 

37 C.J, p 92 note 54. 

85. Iowa.—Roddy v. Gazette Co.# 144 
N.W. 1009, 163 Iowa 416, 




LIBEL AND SLANDER 


§ 264 


53 C.J.S. 

supra § 259, the burden of proof in such case rests 
with defendant.8® 

§ 263. Admissibility 

Evidence of actual malice has been held to be inad¬ 
missible as a basis for enhancing compensatory damages. 

Where evidence of actual malice is admissible 
as a basis for exemplary damages, as discussed in¬ 
fra is 266 b, such evidence has been held to be in¬ 
admissible as a basis for enhancing compensator}^ 
damages.S'^ 

I 264. - General Damages 

a. In general 

b. Nature of plaintiffs business and 

business losses 

c. Extent of circulation; manner of 

publication 

d. Publications by third persons 

e. Character of parties 

f. Plaintiffs family relationships 

g. Social ostracism 

h. Social or worldly relations of parties 

i. Wealth or poverty of parties 

j. Mental suffering 

a. In General 

Competent evidence tending to prove any injury sus¬ 
tained by the plaintiff as a result of the defamation Is 
admissible to support the legal presumption of injury and 
to show its extent. 

Although, as discussed supra § 262, where the 
action is based on a publication actionable per se, 
general damages will be presumed and need not be 
proved, competent evidence tending to prove any 


loss or injury sustained by plaintiff in consequence 
of the publication sued on is nevertheless admissible 
to support the legal presumption of injury and to 
show its extent, 

Opinion of amount. The opinions of witnesses 
not parties to the litigation as to the amount of 
general damages suffered by plaintiff have been held 
to be inadmissible.^^ The opinion of plaintiff on 
this question, however, has been held admissible.^^ 

Effect on hearers or readers. It is competent 
for plaintiff to prove by persons who read or heard 
of the libel the effect thereby produced on them 
for the purpose of showing the substantive fact of 
damage sustained.®^ 

Conditions under zvhich published. Evidence as 
to the conditions under which the defamatory mat¬ 
ter was published has been held admissible as bear¬ 
ing on the extent of the injury sustained by plain- 
tiff.92 

b. Nature of Plamtiffs Business and Business 
Losses 

Evidence of the nature of the plaintiff's business and 
of loss of business is admissible in proof of genera! dam¬ 
ages. 

Evidence of the nature of plaintiffs business or 
occupation is admissible as bearing on the hurtful 
tendency of the defamatoiy- words and the general 
damage to which he is exposed.93 Thus, where the 
defamation complained of is one affecting plain¬ 
tiffs business, from which the law presumes gen¬ 
eral damage, evidence of general diminution or loss 
of business is admissible in proof of general dam- 
ages.54 However, vague and imsatisfactory evi- 


86. Ala.—Starks v. -Comer, 67 So. 
440, 190 Ala. 245. 

87. Vt.—^Lancour v. Herald & Globe 
Ass'n, 28 A.2d 396, 112 Vt. 471. 

Actual malice as circumstance ag-- 
gravating actual damages see su¬ 
pra § 248. 

88. D.C.—McCown v. Boone, 154 F. 
2d 19. 

La.—Edwards v. Derrick, 190 So, 571, 
193 La. 331. 

Mass.—^Louka v. Park Entertain¬ 
ments, 1 NE2d 41, 294 Mass. 26S. 

N.Y.—New York Woman v. New 
York Evening* Journal, 14 N.Y.S.2d 
916, 172 Misc. 303. | 

N.C.—Roth V. Greensboro News Co., 
6 S.E 2d 882, 217 N.C. 13. 

Pa,—Morrisey v. Speare, Com.Pl,, 29 
Del.Co. 163. 

Vt.—Lancour v. Herald & Globe 
Ass’n, 28 A.2d 396, 112 Vt. 471. 

37 C.J. p 92 note 62. 

Evidence of effect on reputation of 

plaintiff is admissible. 


Miss.—Montgomery Ward & Co. v. 

Skinner, 25 So.2d 572. 

Or.—Lowe v. Brown, 235 P. 395, 114 
Or. 426, 

Evidence not shown to have any 
connection with the publication sued 
on is inadmissible, 

Tex.—Great Atlantic Pacific Tea 
Co. V. Harris, Civ.App.. 75 S.W.2d 
974, error dismissed. 

W'is.—Lehner v. Berlin Pub. Co., 246 ; 
N.W. 579, 211 Wis. 119, 86 A.L.R 
1284. 

83. Cal.—Fleming v. Albeck, 7 P. 
659, 67 Cal. 226. 

Ind.—Alley v. Neely, 5 Blackf, 200. 

90. S.C,—Smith V. Smith, 9 S.E.2d 
584, 194 S.C. 247. 

91. Ga-—Western Union Telegraph 
Co. V. Vickers, 30 S.E.2d 440, 71 
GsuApp. 204. 

37 C.J. p 93 note 65. 

Testimony as to what others had 
said to witness relative to the alleged 
defamatory matter was held admissi¬ 
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ble, although such testimony may be 
said to be of hearsay character.— 
Poleski V. Polish American Pub. Co., 
235 N.W. 841, 254 Mich. 15. 

SSL Mich.—Poleski v. Polish Ameri¬ 
can Pub. Co., supra. 

Testimony by giialifiLed witness as 
to feeling of Polish citizens toward 
Ku Klux Klan was competent to 
show extent of injury to plaintiff of 
Polish ancestrj' charged with affiliat¬ 
ing with Klan.—Poleslci v. Polish 
American Pub. Co., supra. 

93L Iowa.—Halley v. Gregg, 48 N.W. 

974. 82 Iowa 622. 

37 C.J. p 93 note 66. 

94. Micti.—Poleski v. Polish Ameri- 
.can Pub. Co., 235 N.W. 841. 254 
Mich. 15. 

IST.T.—^New York Woman v. New 
York Evening Journal. 14 N-Y,S. 
2d 916, 172 Misc. 303. 

Va.—James v. Haymes, 168 S.E. 333, 
160 Va. 253. 

37 aJ. P 93 note 67. 
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dence is inadmissible.^^ 

c. Extent of Circulation; Manner of Publica¬ 

tion 

Evidence as to the extent of the circulation of the 
defamation and the manner of publication is admissible 
to prove the damages sustained. 

The extent of the circulation of the defamation is 
admissible as evidence of the injury done to the per¬ 
son defamed.96 However, evidence of other pub¬ 
lications which may be the subject of separate ac¬ 
tion has been held to be inadmissible on the ques¬ 
tion of damages.97 it has been held that plaintiff 
may show the manner of the publication as bear¬ 
ing on the question of the amount of damages.^^ 

Publication in newspaper. In actions for libel 
by publications in a newspaper, it is always compe¬ 
tent for plaintiff to prove the extent to which, and 
the locality in which, the paper containing the pub¬ 
lications circulated.^^ 

d. Publications by Third Persons 

Evidence of the republlcation by third persons of 
the original publication as a natural consequence of 
the defendant's act is admissible. 

If the author of the original publication is re¬ 
sponsible for a secondary publication by another 
which is the natural consequence of his act, as dis¬ 
cussed supra § 85, evidence of such subsequent or 
secondary publication is admissible as bearing on 
the question of damages.^ If, however, the re¬ 
publication or repetition is not considered as a 
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natural consequence of defendant’s original public 
cation, it has been held that evidence of its repub¬ 
lication or repetition is inadmissible.^ 

e. Character of Parties 

Evidence as to the character op reputation of the 
parties is admissible as bearing on the amount of dam¬ 
ages. 

Evidence as to the reputation or character of 
plaintiff is material as bearing on the question of 
the measure of actual or compensatory damages, 
which may be to a large extent based on the injury 
to such character or reputation.3 So it has also 
been held that evidence as to the character of de¬ 
fendant and his standing in the community is ad¬ 
missible as bearing on the amount of damages.-* 

f. Plaintiff’s Family Relationships 

Evidence as to the plaintiff’s family relationships has 
been held to be admissible. 

Plaintiff may, as bearing on the question of dam¬ 
ages, introduce evidence as to his family and family 
connections.^ It has been held, however, that evi¬ 
dence that plaintiff’s children are dependent on him 
for support is inadmissible.® 

g. Social Ostracism 

Evidence of social ostracism has been held admissi- 

ble. 

Evidence that in consequence of the defamation 
plaintiff had been excluded from the society in 
which he formerly moved,7 or that his friends or 
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Injury to business or occupation as 
element of damage see supra § 242. 
Evidence tliat clirircli revenue de¬ 
creased after publication of article 
libeling pastor was competent.— 
Eteenpain Co-op. Soc. v. Lillback, C. 
C.A.Mass., 18 P.2d 912. 

Evidence that Ubel caused custom¬ 
er to refuse business dealings with 
plaintiff was not inadmissible as 
showing special damages not plead¬ 
ed, but tended to establish plaintiff's 
general claim of damage by showing 
a particular instance.—^Poleski v. Po¬ 
lish American Pub. Co., 235 N.W. 841, 
254 Mich. 15. 

95. Wash.—Wilson v. Sun Pub. Co., 
148 P. 774, 85 Wash. 503, Ann.Cas. 
1917B 442. 

96t Ark.—Sinclair Refining Co. v. 

Puller, 79 S.W.2d 736, 190 Ark. 426. 
Mich.—^Poleski v. Polish American 
Pub. Co., 23-5 N.W. 841, 254 Mich. 
15. ' 

Miss.—^Porman v. Mississippi Pub¬ 
lishers Corporation, 14 So.2d 344, 
195 Miss. 90, 148 A.L R. 469. 

37 C.J. p 93 note 69. 

97. Miss.—Scott-Burr Stores Corpo- , 


ration v. Edgar, 177 So. 766, 181 
Miss. 486. 

N.T.—Collier v. Postum Cereal Co., 
134 N.T.S. 847, 1'50 App.Div. 169. 

98. Iowa.—^Locke v. Chicago Chron¬ 
icle Co., 78 N.W. 49, 107 Iowa 390. 

99. Iowa.—^Locke v. Chicago Chron¬ 
icle 'Co., supra, 

37 C.J. p 93 note 72. 

1. Ind.—Wayne Works v. Hicks 
Body Co., 55 N.E.2d 382, 115 Ind. 
App. 10. 

N.C.— Gillis V. Great Atlantic & Pa¬ 
cific Tea Co., 27 S.E.2d 283, 223 N. 
C. 470, 150 A.L.R. 1330—Sawyer v. 
Gilmers, Ipc., 126 S.E. 183, 189 N.C. 
7, 41 A.Ii.R. 1184. 

37 C.J. p 93 note 74. 

Evidence of publications by third 
persons to reduce damages see in¬ 
fra § 267 f. 

2. Miss,—^Scott-Burr Stores Corpo¬ 
ration V. Edgar, 177 So. 766, 181 
Miss. 486. 

N.C.—Swinson v. Lance Packing Co., 
178 S.E. Ill, 207 N.C. 637—Sawyer 
V. Gilmers, Inc., 126 S.E, 183, 189 
N.C. 7, 41 A.L.R. 1184. 

37 C.J. p 93 note 76. 
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3. Cal.—^Rosenberg v. J. C. Penney 
Co., 86 P.2d 696, 30 Cal.App.2d 609. 
Ga,—^Augusta Chronicle Pub. Co. v. 
Arrington, 157 S.E. 394, 42 Ga.App. 
746. 

37 C.J. p 94 note 79. 

Whether or not 'plaintiff may offer 
evidence in chief see supra 5 190. 

'4. U.S.—Broughton v. McGrew, C.C 
Ind., 39 P. 672, 5 L.R.A. 406. 

37 'C.J. p 94 note 80. 

5. Del.—Corpus Juris cited In 

MacDonough v. A. S. Beck Shoe 
Corporation, 10 A.2d 510, 512, 1 
Terry '318. 

37 C.J. p 94 note 90. 

Evidence of family relations to prove 
mental suffering see infra § 264 j. 

6. Cal.—Cahill v. Murphy, 30 P. 195, 
94 Cal. 29, 28 Am.S.R. 88. 

37 C.J. p 94 note 91. 

7 . Mich.—^Burt v. McBaln, 29 Mich. 
260. 

37 C.J. p 94 note 92. 

Evidence of exclusion not due to 
publication held inadmissible.—Cran¬ 
dall v. Greeves, 168 S.W. 264, 181 Mo. 
App. 23'5—37 •C.J. p 94 note 93. 
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acquaintances manifested aversion, contempt, or - 
hatred,^ is admissible on the question of the amount 
of general damages. 

h. Social or Worldly Relation of Parties 

Evidence as to the rank, condition in life, and social 
standing of the parties is generally held to be admissible. 

While there is authority to the contrary,^ the 
rank, condition in life, and social standing of plain¬ 
tiff are as a general rule held to be admissible in 
e^ndence as bearing on the question of damages,^^ 
such evidence being admissible on behalf of either 
plaintiffi^ or defendant, as discussed infra § 267. 

It has been held, however, that the testimony re¬ 
ceived for that purpose must be confined to plain¬ 
tiffs general social standing, and not extend to mi¬ 
nor details of his life.^^ Evidence as to the early 
training and life of plaintiff has been held admis¬ 
sible in determining the injury caused by the al¬ 
leged defamation.^3 

Defendant’s worldly position and social standing 
are admissible on the question of the damaging ef¬ 
fect of the defamatory words.^^ 

i. Wealth or Poverty of Parties 

Although there is authority to the contrary, evidence 
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as to the pecuniary condition of the parties has been held 
to be admissible. , 

The fact that the pecuniary condition of plaintiff 
may be shown as bearing on the question of com¬ 
pensatory or actual damages has been both assert¬ 
ed^® and denied.^^ However, if the evidence is 
admissible, it should be confined to plaintiffs gen¬ 
eral financial standing.^^ 

Of defendant In many jurisdictions evidence of 
the pecuniary circumstances of defendant is ad¬ 
missible in favor of plaintiff as tending to show 
the influence his words would have and the conse¬ 
quent extent of the injury.^S However, the rule is 
not looked on with favor and, in some jurisdic¬ 
tions, the evidence is excluded.^® If such evidence 
is admissible, it has been held that it should be con¬ 
fined to a period of time reasonably dose to the 
time of publication of the alleged defamatory mat¬ 
ter,and to the reputed, and not the actual, wealth 

of defendant.22 

j. Mental Suffering 

If mental suffering is a proper element of genera! 
damages, any legal and relevant evidence is admissible 
to show it. 

If mental suffering or anguish is a proper ele- 


8. xj.S. —^Holden v. American News 
Co., D.C.Wash., 62 F.Supp. 24, ap¬ 
peal dismissed, C.C.A., 144 F.2d 
249. 

Pla.—^Meti*opolis Co. v, Croasdell, 199 
So. OS’S, 145 Fla, 455. 

Ind.—Wayne Works v. Hicks Body 
Co., 55 iSr.E.2d 382, 115 Ind.App. 10. 
Or.—iLowe v. Brown, 235 P. 395, 114 
Or, 426. 

Wash.—^Luna v. Seattle Times Co., 59 
P.2d 753, 186 Wash. 618, 105 AU 
R. 932. 

Enowledgre aaid ca’asatiou essential 
“It is proper to show that after 
publication of a libel, people who 
were formerly friendly with the one 
libeled changed their attitude toward 
him, where it is shown that they 
read it or were informed of it, or 
even that it had been circulated in 
their neighborhood or community to 
such extent that it would be rea¬ 
sonable inference that they did know ^ 
of it; and where it is shown or is a 
reasonable inference that the reading 
of the article caused the change in 
attitude.”—Warren v. Pulitzer Pub. 
Co., 78 S.W,2d 404, 419, 336 Mo. 184. 

9. Ala.—Gandy v. Humphries, 35 
Ala. 617. 

37 aj. p 94 note 94. 

10. U.S.—^Examiner Printing Co. v. 
Aston, Cal., 238 F. 4'59, 151 O.C,A 
395. 

37 C.J. p 94 note 95. 

Bvidenoe regarding worth of 
fiance who refused to marry plaintiff 


as a result of alleged slander was' 
held admissible as against objection 
that no property was shown.—Spry 
V. Corum, 163 K.B, 526, 88 IndApp. 
122 . 

11. Mass.—Lamed v. Buffinton, 3 
Mass. 546, 3 Am.I>. 185. 

12- IJ.S.—^Press Pub. Co. v. McDon¬ 
ald, N.Y., 63 F. 238, 11 C.C.A 155, 
26 L.R.A 53. 

Mo.—Sotham v. Drovers Tel. Co., 
144 S.W. 428, 239 Mo, 606. 

13. Del.—Corp-os Juris cited in 
MacDonough v. A S. Beck Shoe 
Corporation, DeLSuper., 15 A2d 
436, 438, 2 Terry 59, opinion ad¬ 
hered to 16 A2d 249, 2 Terry 123. 

Mich.—Cyrowski v.” Polish-American 
Pub. Co., 163 N.W. 58, 196 Mich. 
648. 

14. Iowa.—Sclar v. Resnick, 185 N. 
W. 273, 192 Iowa 669. 

37 C.J. p 95 note 1. 

15. Mo.—Sotham v. Drovers Tel. Co., 
144 S.W. 428, 239 Mo. 506. 

37 C.J. p 95 note 3. 

16. Tex.—Southwestern Tel. & Tel. 
Co. V. Long, Civ.App,, 183 S.W. 421. 

37 C.J. P 95 note 4. 

Where his x^overty was not attribu¬ 
table to the libel, permitting plaintiff 
to testify in his own behalf as to the 
fact of his poverty, was error.— 
Hartley v. Newark Morning Ledger 
Co., 46 A2d 777. 134 N.J.Law 217. 
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17. Mo.—Sotham v. Drovers Tel, Co., 
144 S.W. 428, 239 Mo. 606. 

18. Cal.—Rosenberg v. J. C. Penney 
Co., 86 P.2d 696, 30 Cal.App.2a 609. 

Mo.—^Lonergan v. Love, 150 S.W.2d 
534, 235 Mo.App. 1066. 

N.J.—Zambory v. Csipo, 127 A 573, 
3 N.J.Misc. 153, rehearing denied 
128 A 269, 3 N.J.Misc. 322. 

Pa—Bausewine v. Norristown Her¬ 
ald, Inc., Com.Pl., 60 Montg.Qo. 285. 
37 C.J. p 9-5 note 7. 

Admissibility of evidence of poverty 
in mitigation of damages see infra 
$ 267. 

Fact that title to realty was In de¬ 
fendant and his wife as tenants by 
the entireties was held no reason 
for excluding evidence as to owner¬ 
ship of property.—Lonergan v. Love, 
150 S.W.2d 534, 235 Mo.App. 1066. 

19. Iowa—Sclar v. Resnick, 185 N. 
W. 273, 192 Iowa 669—^Perrine v. 
Winter. 35 N.W. 679, 73 Iowa 645. 

20. Del.—^MacDonough v. A S. Beck 
Shoe Corporation, 15 A2d 436, 2 
Terry 59, opinion adhered to 16 A 
2d 249, 2 Terry 123. 

N.Y.—Tymaann v. Schwartz, 205 N.T, 
S. 493, 209 App.Div. 886. 

37 C.J. p 95 note 9. 

21. Ill.—Geringer t. Novak, 117 Ill. 
App. 160. 

22. Iowa.—Sclar v- Resnick, 185 N. 
Ty. 2T3, 192 Iowa 669. 

37 C.J, p 95 note 11, 
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ment of general damages, as discussed supra § 243, 
any legal and relevant evidence is admissible to 
show it.^3 Evidence showing the environment of 
plaintiff whereby his mental anguish will be en¬ 
hanced is admissible,24 Plaintiff is competent to 
testify as to the amount of his mental suffering.^S 
Thus, evidence of the appearance, exclamations, and 
conduct of plaintiff on first reading or hearing the 
words published is admissible on this question.^® 
Evidence of what others said to plaintiff after pub¬ 
lication of the defamation has been held not admis¬ 
sible to show plaintiff’s mental siiffering.27 
Plaintiff's fajnily. It has been held that to show 
mental suffering it is admissible to show plaintiffs 
family relations,^^ and that the mental effect of the 
publication on members of plaintiff’s family may be 
admissible to prove the effect on plaintiff himseif.29 
There is, however, authority to the contrary,S0 and 
it has been held that evidence of the mental anguish 
actually suffered by plaintiff’s family is inadmissi- 
ble-31 It has been held that defendant is not en¬ 
titled to a cross-examination of plaintiff to inquire 
into plaintiff’s famil}'- ties and past history for the 
purpose of determining his susceptibility to mental 

suffering.32 

§ 265. - Special Damages 

Any evidence competent to show special damages 
Is admissible. 
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The fact that the law presumes that general dam¬ 
ages result from a publication actionable per sc 
as discussed supra § 262, does not preclude plain¬ 
tiff from offering evidence of special damages,33 
and any evidence competent to show special dam¬ 
ages,or to rebut such evidence,35 is admissible. 
Where plaintiff introduces no evidence of special 
damages, defendant may not show that there were 
in fact no such special damages.^S 

§ 266. - Exemplary Damages 

a. In general 

b. Malice 

c. Financial circumstances of parties 

d. Reputation or character of plaintiff 

a. In General 

It exemplary damages are not allowable, no evidence 
is admissible for such purpose. 

In jurisdictions where no recovery may be had 
for punitive or exemplary damages, as discussed 
supra § 260, no evidence is admissible for such 

purpose.37 

Conduct of defendant The fact that defendant' 
obtruded himself into plaintiffs house and offered 
undue familiarities to his wife at the time the 
words were spoken has been held admissible in 
estimating punitive damages.33 


23. Mass.—^Pihl v. Morns, 66 N.E. 
2d 804, 319 Mass. 577. 

N.C.—Bryant v. Reedy, 200 S.E. 896, 
214 N-.O. 748. 

24. XT.S.—^Post Pub. Co. V. Peck, 
Mass., 199 R 6, 120 C.C.A. 1. 

25. Cal.—Behrendt v. Times-Mirror 
Co., 8*5 P.2d 949, 30 Cal.App.2d 77. 

Minn.—Corpus Juris cited in Thor- 
son v. Albert Lea Pub. Co., 251 N. 
W. 177, 179, 190 Minn. 200, 90 A.L., 
R. 1169. 

N.C—Bryant v. Reedy, 200 S.E. '896, 
214 N.C. 748. 

37 C.J. p 95 note 15. 

26- Mass.—Finger v. Pollack, 74 N. 

E. 317, 188 Mass. 208, 

37 C.J. p 96 note 16. 

27. Cal,—Skrocki v. Stahl, 110 P. 
957, 14 Cal.App. 1. 

28. Tex.—Grand Lodge XT. B. P. v. 
Rose, Clv.App., 243 S.W. 496. 

37 C.J. p 96 note 18. 

29. Cal.—^Earl v. Tiraes-Mirror Co., 
196 P. '57, 185 Cal. 165. 

Fla.—Metropolis Co. v. Croasdell, 199 
So. 56-8, 45 Fla. 455, 

Wasb.—ILuna v. Seattle Times Co., 69 
P-2d 753, 186 Wash. 618, 105 A. 
L.R. 933. 

Effect of separate libel not in¬ 
volved in instant action held inad¬ 
missible.—^Lehner v. Berlin Pub. Co., j 


246 N.W. 679, 211 Wis. 119, 8-6 A.L. 
R. 1284. 

30. Neb.—^Dennison v. Daily News 
Pub. Co., 118 N.W. 568, 182 Neb. 675, 
23 L.R.A.,N.S., 362. 

N.Y.—Bishop V. New York Times 
Co., 135 N.B. 845, 233 N.Y. 446, 
motion denied 130 N.B. 914, 230 N. 
Y. 612. 

31. Minn.—^Thorson v. Albert Lea 
Pub. Co., 251 N.W. 177, 190 Minn. 
200, 90 A.L.R. 1169. 

37 C.J. p 96 note 20. 

32. Cal.—Tingley v. Times Mirror 
Co., 89 P. 1097, 1'51 Cal. 1. 

33. N.C.—Roth V. Greensboro News 
Co., 6 S.E.2d 882, 217 N.C. 13. 

34. Iowa.—Taylor v. Hungerford, 
217 N.W. S3. 205 Iowa 1146. 

Particular evidence held admissible 

(1) Evidence of lessened receipts 
of business.—Stevens v. Wilber, 300 
P. 329, 136 Or. 599. 

(2) Evidence concerning illness 
and physical suffering.—Behrendt v, 
Times-Mirror Co., 85 P.2d 949, 30 
Cal.App.2d 77. 

(3) Evidence of repetitions by 
third persons of the defamation,— 
Sawyer v. Gilmers, Inc., 126 S.E. 183, 
189 N.C. 7, 41 A.L.R. 1184. 

(4) Expert evidence of expense of 
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trial.—^Sandora v. Times Co., 155 A 
819, 113 Conn. 574. 

(5) Other evidence see 37 CJ. p 96 
note 24 la,}. 

Farticxaar evidence held inadmissi. 
ble 

(1) Evidence which did not show 
any causal connection between the 
publication and the damage.—West 
Texas Utilities Co. v. Wills, Tex.Civ. 
App., 164 S.W.2d 405. 

(2) Other evidence.—West Texas 
Utilities Co. v. Wills, supra—37 CJ. 
p 96 note 24 [b]. 

35. Mich.—Botsford r. Chase, 66 N. 

W. 325. 108 Mich. 432. 

37 C.J. p 9$ note 24 [c]. 

38. Ga.—Kaplan v. Edmondson, 22 S. 

E.2d 343, 68 Ga.App. 151. 

37 C.J. p 96 note 23. 

37. Neb.—^Dennison v. Daily News 
Pub. Co., 118 N.W. 66'8. «2 Neb. 
675, 23 L.R.A.,N.S.. '362. 

Effect of unsuccessful justification 
see supra § 144. 

Express malice 

If punitive damages are not allow¬ 
able, evidence of express malice is 
inadmissible.—Bee Pub. Co. v. World 
Pub. Co., 82 N.W. 28. 59 Neb. 713— 
37 C.J- p 96 note 32. 

38. Ill.—^Hosley v. Brooks, 20 BL 
115, 71 Am.D. 252. 
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1). Malice 

If exemplary damages are allowable, evidence of ex¬ 
press malice, or in rebuttal of such evidence, Is admis¬ 
sible as bearing on the amount of such damages to be 

awarded. 

If exemplary or punitive damages are allowable, 
as discussed supra § 260, evidence of express mal¬ 
ice is admissible as bearing on the question of the 
amount of such damages to be awarded plaintiff.39 
For such purpose other words published by de¬ 
fendant, defamatory of plaintiff, are admissible^® 
It has been held that plaintiff has no right to show 
a failure to retract for the purposes of showing 
malice as aggravating damages, where plaintiff 
failed to demand a retraction.'^i 

Rebuttal of charge of malice. Where there is a 
claim for punitive damages and express malice is 
involved in the issue, any relevant evidence is ad¬ 
missible to negative the charge of actual malice in¬ 
volved in the claim for punitive or exemplary dam- 
ages.*^^ While the bare fact that the defamatory 
publication was true is not relevant to the amount 
of punitive damages,^3 evidence tending to prove 
that defendant believed the charge to be true when 
he made it is admissible when punitive damages are 
sought,44 and defendant may show facts or cir¬ 
cumstances tending to induce a bona fide belief in 
the charge in rebuttal of malice.45 

c. Financial Oircumstances of Parties 

As a general rule, for the purpose of estimating ex¬ 


emplary damages, evidence of the defendant's, but not 
the plaintiff’s, pecuniary circumstances is admissible. 

Although there is authority to the contrary,43 
as a general rule, for the purpose of estimating ex¬ 
emplary damages, evidence of the pecuniary cir¬ 
cumstances of defendant is admissible.47 Such ev¬ 
idence is admissible in behalf of either plaintiff4» 
or defendant ;49 and it has been held to be true 
whether defendant is a corporation^® or an indi- 
vidual.5i It has been held that evidence of the 
pecuniary condition of plaintiff is inadmissible for 
the purpose of increasing vindictive damages.^^ 

d. Reputation or Character of Plaintiff 

Although it has been held that evidence of the plain¬ 
tiff’s reputation is immaterial, It has also been held that 
his goodness of character may be proved In aggravation 
of damages. 

Although it has been held that evidence of repu¬ 
tation of plaintiff is not material on the question of 
punitive damages,^^ it has also been held that plain¬ 
tiff’s goodness of character may be proved in ag- 
g^avation,^4 j^st as his badness of character may 
be shown in mitigation, as discussed infra § 267 c. 

§ 267. -Mitigation of Damages 

a. In general 

b. Belief and absence of malice 

c. Character or reputation of person de¬ 

famed 

d Character or reputation of defendant 


S9. U.S.—^Ross V. Esquire, Inc., C.C. 
A.N.Y., 94 F.2d 75. 

Mass.—CJonroy v. Fall River Herald 
News Co., 28 N.B.2d 729, '306 Mass. 
488. 132 A^KR. 927. 

Vt—^Ltancour v. Herald & Globe 
Ass'n. 28 A.2d 396, 112 Vt 471. 

37 CJ. p 96 note 30. 

Eivldence admissible to show malice 
generally see supra § 213. 

Malice as element of exemplary or 
punitive damages see supra 5 260. 

40- Ky.—Sally v. Brown, 295 S.W. 
390, 220 Ky. 576. 

Mass.—Conroy v. Fall River Herald 
News Co., 28 N.E.2d 729, 306 Mass. 
488, 132 A.Li.R. 927. 

Vt.—Lancour v. Herald & Globe 
Ass’n, 28 A.2d 396, 112 Vt 471. 

41. Ky.—Reid v. Nichols, 179 S.W. 
440, 166 Ky. 423. 

42. N.J.—Weir v. McEwan, 109 A. 
355, 94 N.J.Law 92. 

Va.—Bragg v. Elmore, 147 S.B. 275, 
152 Va, 312. 

Evidence of care exercised by de¬ 
fendant in endeavouring to ascertain 
truth held admissible.—Goodrow v. 
Malone Telegram, 255 N.T.S. 812, 235 
App.Oiv. 3. 

53 C. J.S.—25 


43. Va.—^Rosenberg v. Mason, 160 S. 
E. 190, 157 Va. 21»5. 

44. Va.—^Rosenberg v. Mason, su¬ 
pra. 

45. Wis.—^Ingalls v. Morrisey, 143 
N.W. 681,* 154 Wis. 632, AnmCas. 
1915D 899. 

! Clontmon report was axlmissible to 
rebut inference of actual malice in 
making publication.—Abell v. Corn¬ 
wall Industrial Corporation, 150 N.E, 
132, 241 N.Y. 327, 43 A.L 1 .R. 880. 

46- Tex.—Young v. Kuhn, 9 S.W. 
860, 71 Tex. 645. 

47. Miss.—^Montgomery Ward & Co. 
V. Skinner, 25 So.2d 572—Interstate 
Co. V. Garnett 122 So. 373, 154 
Miss. 325, suggestion of error over¬ 
ruled 122 So. 756, 154 Miss. 325, 
63 AJL.R. 1402. 

N.C.—Roth V. Greensboro News Co., 
6 S.E.2d 882, 217 N.C. IS. 

37 C.J. p 96 note 39. 

Pecuniary circumstances of defend¬ 
ant in determining general dam¬ 
ages see supra I 264. 

Where no proper fonndatloii for 
the recovery of punitive damages is 
laid, such evidence is inadmissible.— 
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f Harris v. Curtis Pub. Co., 121 P.2d 
761, 49 Cal,App.2d 340. 

Evidence of reputed wealth of de¬ 
fendant was held competent on ques¬ 
tion of punitive damages.—^Bryant v 
Reedy, 200 S.E. 896, 214 N.C. 748. 

4S. CsU.—^Tingley v. Times Mirroi 
Co., 89 P. 1097, 151 Cat 1. 

49. Vt—^Rea v. Harrington, 2 A. 

475, 58 Vt 181, 56 Am.R. 561. 
Defendants poverty in mitigation of 
damages see infra $ 267. 

50- Miss.—^Montgomery Ward & Co. 
V. Skinner, 25 So.2d 572. 

37 CJ. p 97 note 42. 

51- Cal.—^Tingley v. Times Mirror 
Co., 89 P. 1097, 151 Cal. 1. 

52. N.C.—^Reeves v. Winn, 1 S.B. 
44-8, 97 N.C. 246, 2 Am.S.R. 287. 

Pa.—Bausewine v. Norristown 
Herald, 41 A.2d 736, 351 Pa. 634, 
certiorari denied 66 S.Ct 29, 326 
U.S. 724, 90 D.Ed. 429—Chubb v. 
Gsell, 34 Pa. 114. 

54. EZy.—Williams v, Greenwade, 3 
Dana 432—Denny v. Miller, S Ky. 
Op. 144. 

Admissibility of evidence of plain¬ 
tiff's character or reputation g^- 
erally see supra § 210. 
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i^ef in the truth of the defamatory matter may 
r admissible JO Where the facts and circum- 

^es are offered in mitigation on the ground of 
thdr tendency to show want of malice and good 
faith, it must appear that such circumstances were 
to defendant at the time he made the pub- 
bationJl If there is any doubt as to whether or 
got the proffered evidence tends to disprove malice, 
,t has. been held that the evidence should be ad¬ 
mitted and submitted to the jury under proper m- 
jtnictions.’^ 


e. Character or Reputation of Person Defamed 


Evidence of the fleneral bad character or reputation 
^pteintiff is admissible in mitigation of damages. 


Evidence of the general bad character or repu- 
ution of plaintiff is admissible in mitigation of 
jjnuges,” but proof of particular acts.t* or par¬ 
ticular rumors or suspicions,^* of bad conduct or 
railt of criminal offenses is generally not admis¬ 
sible, in the absence of a statute otherwise provid- 
although this rule has sometimes been re¬ 
laxed so as to permit the introduction of evidence 
of acts of the same general nature as the one 
chaiged.’^ General evidence that plaintiff was ac¬ 
customed to giving and receiving abuse has been 
held admissible, 78 and this is true, even though the 


abuse has in no way affected his general reputa¬ 
tion,^^ but specific details of prior reproaches have 
been held inadmissibleJ® It has been held that de¬ 
fendant may not be permitted to show that plain- 
tifiPs character was so high and pure that it could 
not be injured by the defamation.^^ 

d. Chaiacter or deputation of Defendant 

Although there is authority to the contrary. It has 
been held that evidence that the defendant’s character 
was so bad that the plaintiff’s reputation was uninjured 
Is Inadmissible. 

Although there is authority to the contrary,it 
has been held that evidence that defendant was of 
such bad character or so unworthy of credit that 
no damage to plaintiff’s reputation was sustained 
is inadmissible.^^ 

e. Provocation and Passion 

Evidence of acts or statements of the plaintiff tend¬ 
ing to Incite anger and shown to be the proximate cause 
or provocation of the defamation Is admissible in mitiga¬ 
tion of damages. 

Evidence of acts or statements of plaintiff tend¬ 
ing to excite anger or passion in defendant is ad¬ 
missible to show provocation and to mitigate dam¬ 
ages and the rule is the same where the de¬ 


ft, Hich.—ScrSpps v. Foster, 3 N. 
W. 21®, 41 Mich, 742. 

57 CJ. p 98 note 60. 

71, Jf.Y.—Goodrow v. Press Co,, 251 
N.T.S. 364, 233 App.Div. 41. 

It CJ. p 98 note 62. 

TL N.T.—Goodrow v, New York 
American, 252 N.T.S. 140, 233 App. 
Dlv. 37. 

Iflstructions limiting effect of evi¬ 
dence see supra § 232. 

7^ Iowa.—^Mowry v. Reinfcing, 213 
N.W. 2T4, 203 Iowa 628. 

Ky,—CSarpns Stixis cited in, Louisville 
Times Co. v. Emrich, 66 S.W.2d 73, 
75, 552 Ky. 210. 

Mass.—^Leonani v. Allen, 11 Cush- 
541. 

X.T.—^Holmes v. Jones, 41 N.E. 409, 
147 N.Y. 59—Richards v. Bieher, | 
N,T.Sap., 1 N.Y.S.2d 442, 166 Misc. I 
It amrmed 6 N.Y.S.2d 160, 254 
App-Dir. 832. 

Pa.—^^usewine v, Norristown Her¬ 
ald. 41 A.2d 736, 351 Pa. 634, cer¬ 
tiorari denied 66 S.Ct. 29, 328 U-S. 
724, 10 h Ed. 429. 

Va.—Weatherford v. Birchett, 164 S. 
R 635, 158 Va. 741. 

Admissibility of evidence of plain- 
tllTs character or reputation gen¬ 
erally see supra 5 210. 

Plaintiirs bad character as circum- 
sUace in mitigation of damages 
•i« supra § 251. 


SsputatiQH among xoinoxity 

Defendant may not show in re¬ 
duction of damages that plaintiff’s 
reputation is had among the minor¬ 
ity of his neighbors.—^Powers v. 
Presgroves, 38 Miss. 227. 

74. N.T.—Theodore v. Daily Mirror, 
26 N.E.2d 286, 282 N.T. 345, 130 
A.D.R. 853—^Holmes v. Jones, 41 N. 
E. 409, 147 N.T. 59—Richards v. 
Bieber, 1 N.T.S.2d 442. 166 Misc. 
91, affirmed 6 N.T.S.2d 160, 254 
App.Div. 832. 

Pa. —Bausewine v. Norristown Her¬ 
ald. 41 A.2d 736, 351 Pa- 634, cer¬ 
tiorari denied 66 S-Qt, 29, 32$ XJ.S. 
724, 90 L.Ed. 429. 

75. Ky.—Louisville Times Co. v. 
Emrich, 66 S.W.2d 73, 252 Ky. 210. 

_^Abell V. Cornwall Industrial 

Corporation, 150 N.E. 132, 241 N. 
T. 327, 43 A.L.R. 880. | 

22 C.J. p 481 note 11- 

76. Tex.—^Pridemore v. San Angelo 
Standard, Civ.App., 146 S.W.2d 
1048, error dismissed, judgment 
correct—^Macfadden's Publications 
V. Turner, Civ.App., 95 S.'W.2d 102 i 
-^Macfadden’s Publications v. Har¬ 
dy, Civ-App., 95 S.W.2d 1023, error 
refused. 

77. Oki.—^Vorfaees v. Toney, 122 P. 
652, 32 Okl. 570. 

Tex.—Corpus Juris cited in. Mac fad- 
den’s Publications v- Hardy, Civ. 
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App., 95 S.W.2d 1023. error re- 
fused. 

78. U.S.—Curley v. Curtis Pub. Co., 
D.C.Mass., 48 P.Supp. 27. 

79. TJ.S.—Curley v. Curtis Pub. Co., 
supra. 

sa TJ.S.—Curley v. Curtis Pub. Co., 
supra. 

81. N.J.—Sayre v. Sayre, 25 N.J. 
Law 235. 

37 C.J. p 94 note 81. 

82. Ind.—Gates v. Meredith, 7 Ind. 
440. 

83. Mass.—Hastings v. Stetson, 130 
Mass. 76. 

37 aJ. p 94 note 82. 

84. Mass.—Conroy t. Fall River 
Herald News Co., 28 N.E.2d 729, 
306 Mass. 488, 132 A-L.R. 27. 

N.J.—Clawans v- O’Connor, 143 A. 

354, 105 N.JJLaw 117. 

Or.—Peck v. Coos Bay Times Pub. 

Co.. 259 P. 307. 122 Or. 408. 

37 C.J. P 98 note 63. 

Provocation and passion as mitigat¬ 
ing circumstances see supra $ 266. 
Theory of mle 

“One theory upon which a defama¬ 
tory attack by the plaintiff upon the 
defendant may be considered In mlti- 
aation of damages, is that one who 
defames another invites a prompt 
retort, and ought not to recover full 
damages for injury that hJs knowl¬ 
edge of human nature slmuld have 
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c- Provocation and passion 

f. Publication or information by others 

g. Retraction or apology 

h. Truth 

i. Rebuttal of evidence in mitigation 
a. In General 

In mitigation of damages, the defendant generally 
may adduce evidence of any fact tending to reduce the 
amount required for just compensation or punishment. 

In mitigation or reduction of damages, a party 
charged with defamation generally may adduce 
evidence of any fact tending to reduce the amount 
required for just compensation or punishment.55 
If mitigating circumstances, as such, can be con¬ 
sidered only in relation to the allowance of ex¬ 
emplary or punitive damages, as discussed supra 
§ 250, proof of facts showing mitigating circum¬ 
stances is inadmissible when the damages sought 
are compensatory only.®® 

Absence of injury. Testimony to the effect that 
plaintiff^s reputation and standing in the communi¬ 
ty were not affected by a publication actionable per 
se is inadmissible.®^ The same rule has been ap¬ 
plied to evidence that the witnesses who heard the 
words did not believe them;®^ or that plaintiffs 
damages were due to charges made by persons oth¬ 
er than defendant.®^ Evidence of statements by 


plaintiff that he was not injured by the defamation 
has been both admitted®® and excluded.®^ 

PLaintiff^s rank or social standing. Evidence as 
to the rank, condition in life, and social standing of 
plaintiff has been held to be admissible for the pur¬ 
pose of mitigating damages.®^ 

Defendant's poverty. It has been intimated that 
evidence of defendant’s poverty is admissible in 
mitigation,®® but this rule has also been denied,®^ 
at least where plaintiff has made no effort to en¬ 
hance his damages by showing defendant’s wealth.®® 

b. Belief and Absence of Malice 

Evidence of any facts or circumstances tending to In¬ 
duce a bona fide belief in the truth of the charge and 
show want of malice is admissible in mitigation. 

Defendant may show in mitigation of damages 
that the libel or slander was published under an 
honest conviction of its truth, or that he other¬ 
wise acted in good faith and without malice, as 
discussed supra § 252. For this purpose the acts 
and statements of defendant at the time of pub¬ 
lication,®® or any facts or circumstances tending 
to induce a bona fide belief in the truth of the 
charge,®7 as that defendant acted on the advice of 
counsel,®® or even relied on general rumors and 
reports,®® may be admissible in mitigation of dam¬ 
ages. Also, acts of plaintiff tending to induce a 


55. tr.S.— Kirby v. Pittsburgh Couri¬ 
er Pub. Co.. C.C.A.N.T., 150 P.2d 
480. 

37 aJ. p 97 note 50. 

Matters to be considered in mitiga¬ 
tion see supra SS 240-259. 

Statute held to enlarge common., 
law roles governing the admissibility 
of evidence in mitigation or reduction 
of damages.—^Pridemore v. San An¬ 
gelo Standard, Tex.CivA.pp., 146 S. 
W.2d 1048, error dismissed, judg¬ 
ment correct—Caller Times Pub. Co. 
V. Chandler, CivApp., 122 S.W.2d 
249, affirmed 130 S.W-2d 853. 134 Tex. 
1 . 

56. N.J.—Garrison v. Robinson. 79 
A 278. 81 2Sr.J.Law 497. 

57. Ga.—Kaplan v, Edmondson, 22 
S.E.2d 343, 68 Ga.App. 151. 

37 C.J. p 94 note 84. 

Evidence as to plaintifTs character 
or reputation see infra § 267 c. 
Evidence that defendant’s character 
was such as to preclude injury see 
infra § 267 d. 

58L Ind —Richardson v. Barker, 7 
Ind. 567. 

59. N.Y.—Morrison v. Press Pub. 
Co., 14 N.Y.S. 131, 59 N.Y.Super. 
216, affirmed 30 X.E. 1148, 133 N. 
Y. 538 

Vt.—Carpenter v, Willey, 26 A 488, 
€5 Vt. 168. 


ea Ind.—Richardson v. Barker, 7 
Ind. 667. 

37 C.J. p 94 note 88. 

61. Mich.—^Porter v. Henderson, 11 
Mich. 20, 82 Am.D. 59. 

62. Mass.—Lamed v. Buffinton, 3 
Mass. 546, 3 Am.D. 185. 

Evidence held not relevant to 

plaintiff’s social standing and rank 
in life.—^Washington Times Co. v. 
Murray, 299 K. 903, 55 App.D.C. 32. 

63- Iowa.—Karney v. Paisley, 13 
Iowa 89. 

64. Conn—Case v. Marks, 20 Conn. 
248. 

65. Pa.—Harter v. Whitebread. 38 
Pa.Super. 10. 

Admissibility of evidence of defend¬ 
ant’s w’ealth to enhance damages 
see supra S 264 i. 

66. Ky.—^Nicholson v. Merritt, 59 S. 
W. 25, 109 Ky. 369. 22 Ky.L. 914. 

37 C.J. p 97 note 56. 

67. Ga—^Wood v. Constitution Pub. 
Co., 194 S.E, 760, 57 Ga.App. 123, 
affirmed Constitution Pub. Co. v. 
Wood, 200 SE. 131, 187 Ga 377. 

Mich.—Martinoff v. Jackson News 
Pub. Co., 197 N.W. 576, 226 Mich. 
233. 

N.Y.—Goodrow v. Press Co., 251 N. 
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Y.S. 364, 233 App.Div. 41—Kehoe v. 
New York Tribune, 241 N.Y.S. 676. 
229 App.Div. 220—^Varvaro v. 
American Agriculturist, 225 N.Y.S. 
564, 222 App.Div. 213. 

37 C.J. p 97 note 57. 

Evidence to rebut evidence of actual 
malice see supra | 266 b. 

Evidence that investigation was 
made before publication of alleged li¬ 
belous article was admissible.—Ke- 
hoe V. New York Tribune, 241 N.Y.S. 
676, 229 App.Div. 220. 

Evidence of honest mistake in re¬ 
porting judicial proceedings may pos¬ 
sibly be shown in mitigation of dam¬ 
ages.—Bowerman v. Detroit Free 
Press, 2S3 N.W. 642, 287 Mich, 443, 
120 A.L.R. 1230. 

68- Ill.—Burns v. Hicks, 242 Ill. 
App. 198. 

69. Mich.—Farr v. Raseo, 9 Mich. 

353, 80 Am.D. 88. 

37 C J. p 98 note 59. 

Rumor and general belief as mitigat¬ 
ing circumstance see supra § 258. 
Conversation with different persons 
If rumor is admissible in mitiga¬ 
tion of damages, defendant cannot 
show in detail conversation with 
different persons as to the rumor.— 
Marksberry v. Weir, 190 S.W. 1108, 
173 Ky. 316. 
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belief in the truth of the defamatory matter may 
be admissible.'^Where the facts and circum¬ 
stances are offered in mitigation on the ground of 
their tendency to show want of malice and good 
faith, it must appear that such circumstances were 
known to defendant at the time he made the pub- 
lication.71 If there is any doubt as to whether or 
not the proffered evidence tends to disprove malice, 
it hasi been held that the evidence shotdd be ad¬ 
mitted and submitted to the jury under proper m- 

structions.'^^ 

c. Character or Eeputation of Person Defamed' 

Evidence of the general bad character or reputation 
of the plaintiff Is admissible In mitigation of damages. 

Evidence of the general bad character or repu¬ 
tation of plaintiff is admissible in mitigation of 
damages,but proof of particular acts,^-^ or par¬ 
ticular rumors or suspicions,^* of bad conduct or 
guilt of criminal offenses is generally not admis¬ 
sible, in the absence of a statute otherwise provid¬ 
ing,^® although this rule has sometimes been re¬ 
laxed so as to permit the introduction of evidence 
of acts of the same general nature as the one 
charged.'^'^ General evidence that plaintiff was ac¬ 
customed to giving and receiving abuse has been 
held admissible,7® and this is true, even though the 


abuse has in no way affected his general reputa¬ 
tion,^® but specific details of prior reproaches have 
been held inadmissible.®® It has been held that de¬ 
fendant may not be permitted to show that plain¬ 
tiff’s character was so high and pure that it could 
not be injured by the defamation.®^ 

d. Character or Eeputation of Defendant 

Although there is authority to the contrary, it has 
been held that evidence that the defendant’s character 
was so bad that the plaintiff’s reputation was uninjured 
Is inadmissible. 

Although there is authority to the contraiy,®® it 
has been held that evidence that defendant was of 
such bad character or so unworthy of credit that 
no damage to plaintiffs reputation was sustained 
is inadmissible.®® 

e. Provocation and Passion 

Evidence of acts or statements of the plaintlfT tend¬ 
ing to incite anger and shown to be the proximate cause 
or provocation of the defamation Is admissible in mitiga¬ 
tion of damages. 

Evidence of acts or statements of plaintiff tend¬ 
ing to excite anger or passion in defendant is ad¬ 
missible to show provocation and to mitigate dam- 
, ages;®^ and the rule is the same where the de- 


70. Mich.—Scripps v. Foster, 3 N. 
W. 216. 41 Mich. 742. 

37 C.J. p 98 note 60. 

71. N.T.—Groodrow v. Press Co., 251 
N.Y.S. ’364, 233 App.Div. 41. 

37 C.J. p 98 note 62. 

72. N.T.—Goodrow v. New York 
American, 252 N.Y.S. 140, 233 App. 
Div. 37. 

Instructions limiting^ effect of evi¬ 
dence see supra § 232. 

73. Iowa.—^Mowry v. Reinking, 213 
N.W. 274, 203 Iowa 628. 

Ky.—Corpus JTaxls cited in Louisville 
Times Co. v. Emiich, 66 S.W.2d 73, 
75, 252 Ky. 210. 

Mass.—^Leonard v. Allen, 11 Cush- 
241. 

N.Y.—^Holmes v. Jones, 41 N.E. 409, 
147 N.Y. 59—Richards v. Bieber, 
N.Y.Sup., 1 N.Y.S.2d 442, 16$ Misc. 
91, affirmed 6 N.Y.S.2d 160, 254 
APP.Biv. 832. 

Pa.—^Bausewine v. Norristown Her¬ 
ald, 41 A.2d 736, 351 Pa. 634, cer¬ 
tiorari denied 66 S.Ct. 29, 326 U.S. 
724, 90 L.Ed. 429. 

Va.—■Weatherford v. Birchett, 164 S. 
E. 535, 1‘58 Va. 741. 

Admissibility of evidence of plain¬ 
tiff’s character or reputation gen¬ 
erally see supra § 210. 

Plaintiff’s bad character as circum¬ 
stance in mitigation of damages 
see supra § 25L 


Reputation among mino rity 

Defendant may not show in re¬ 
duction of damages that plaintiff’s 
reputation is had among the minor¬ 
ity of his neighbors.—^Powers v. 
Presgroves, 38 Miss. 227. 

74. N.Y.—Theodore v. Daily Mirror, 
26 N.E.2d 286, 282 N.Y. 345, 130 
A.L.R. 853—^Holmes v. Jones, 41 N. 
E. 409, 147 N.Y. ‘59—Richards v. 
Bieber. 1 N.Y.S.2d 442, 166 Misc. 
91, affirmed 6 N.Y.S.2d 160, 254 
App.Div, 832. 

Pa.—Bausewine v. Norristown Her¬ 
ald, 41 A-2d 736, 351 Pa. 634. cer¬ 
tiorari denied 66 S.Ct. 29, 326 U.S. 
724, 90 L.Ed. 429. 

75. Ky.—^Louisville Times Co. v. 
Emrich, 66 S.W.2d 73, 252 Ky. 210. 

N.Y.—Abell V. Cornwall Industrial 
Corporation, 150 N.E. 132, 241 N. 
Y. 327, 43 A.L.R. 880. 

22 C.J. p 481 note 11. 

76. Tex.—^Pridemore v- . San Angelo 
Standard, Civ. App,. 146 S.W.2d 
1048, error dismissed, judgment 
correct—Macfadden’s Publications 
V. Turner, Civ.App., 95 S.W.2d 1027 
—Macfadden’s Publications v. Har¬ 
dy, Civ.App., 95 S.W.2d 1023. error 
refused. 

77. Okl.—Vorhees v. Toney, 122 P. 
552, 32 Okl. 570. 

Tex.— Corpus Juris cited in Macfad- 
deu’s Publications v. Hardy, Civ. 
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App., 95 S.W.2a 1023, error re- 
fused. 

78. U.S.—Curley v, Curtis Pub. Co., 
D.C.Mass., 48 F.Supp. 27. 

79. U.S.—Curley v. Curtis Pub. Co., 
supra. 

80. U.S.—Curley v. Curtis Pub. Co., 
supra. 

81. N.J.—^Sayre v. Sayre, 25 N.J. 
Law 235. 

37 C.J. p 94 note 81. 

82. Ind.—Gates v. Meredith, 7 Ind. 
440. 

83. Mass.—Hastings v. Stetson, ISO 
Mass. 76. 

37 C.J. p 94 note 82. 

84. Mass.—Conroy v. Fall River 
Herald News Co., 28 N.E.2d 729, 
306 Mass. 488, 132 A.L.R. 27. 

N.J.—Clawans v. O’Connor, 143 A. 

3‘54, 105 N.JJLaw 117. 

Or.—Peck v. Coos Bay Times Pub. 

Co-, 259 P. 307, 122 Or. 408. 

37 C.J. p 98 note 63. 

Provocation and passion as mitigat¬ 
ing circumstances see supra 5 266, 
Theory of rule 

[ *'One theory upon which a defama¬ 
tory attack by the plaintiff upon the 
defendant may be considered in miti¬ 
gation of damages, is that one who 
defames another invites a prompt 
retort, and ought not to recover full 
damages for injury that his knowl¬ 
edge of human nature should have 
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famatory words are published hy defendant under 
the excitement produced by the communication to 
him by a third person of the statements of plaintiff, 
as where plaintilfs statements are made directly 
fo defendant.*® In order to render such act or 
declaration admissible in evidence, however, it 
must be shown to have been the immediate and 
proximate cause or provocation of the defamatory* 
words;** and such act or declaration must have 
been caused by, or must have proceeded from, some 
act of plaintiff.*’^ Defendant cannot show or have 
considered a provocation given by plaintiff, which 
is not connected with the subject of the publication 
or utterance for which the action is brought,** 
or which was so long prior to the act of defendant 
that there had been time for the heat of passion to 
cool.** Thus, defendant cannot show a prior and 
wholly distinct and independent defamation on him¬ 
self by plaintiff,** at least where any considerable 
interval of time has elapsed between the publica¬ 
tions;*^ nor can defendant show a wholly distinct 
and independent defamation by plaintiff on another 
than defendant.** 

f. Publication or Znfomation by Others 

Although there Is authority to the contrary it has 
been held that evidence of the pubtfcatlon of the same 
or similar defamatory matter by third persons or the re¬ 
covery or pendency of suit therefor Is inadmissible In 
mitigation of damages. 

It has been held that defendant cannot offer in 


evidence publications of the same or similar defam¬ 
atory matter by third persons, or recovery or the 
pendency of suit therefor, in mitigation of damag¬ 
es as tending to show that whatever injury plain¬ 
tiff has sustained to his reputation was not caused 
by defendant alone, or that it had received from 
others an amount which would go to compensate 
him for his injury.** Hovrever, it has been held 
that evidence of other similar defamatory publi¬ 
cations by others is admissible in mitigation of dam¬ 
ages,*^ and, as a corollary to the rule that evidence 
of any facts or circumstances tending to induce 
a bona fide belief in the truth of the diargc may 
be admissible in mitigation of damages, as discussed 
supra § 267 b, evidence that defendant received his 
information from another,** or evidence of prior 
similar defamatory publications by others,** is ad¬ 
missible to show tbat defendant acted in good 
faith and without malice. Evidence as to ffie good 
character or reliability of the informant is also ad¬ 
missible,*'^ provided such character was known to 
defendant at the time of the publication.** Ac¬ 
cording to some authorities, unless the alleged libel 
on its face purports to be published on the au¬ 
thority of others, evidence that it was so publiAed 
is not admissible.** Under a statute so providing, 
evidence that plaintiff has already recovered dam¬ 
ages, or has received, or agreed to receive, com¬ 
pensation in respect of libels of similar import is 
admissible.* 


led bim to expect end that bis own 
set brouaht upon bizn. • . . An- 

otlier theory ie that defamation by 
one in hot blood, in retaliation for 
very recent injury, may be taken at 
a discount because of bis emotional 
condition, and may be less harmful 
to the reputation If not to the feel¬ 
ings of the plaintiff than the same 
words would be if used under other 
^rcumstances.'*—Cemroy v. Pall Riv¬ 
er Herald Kews Ca. 2S N'.B.Sd 729, 
731. 306 Hass. 48S, 132 A.L..R. 27. 

85. Hasa—Walker v. Flynn. 130 
Mass. 151. 

a& Hass.—Conroy v. Fall River 
Herald News Co., 28 N.E.2d 729, 
306 Hass. 488, 132 A.UR. 27. 

37 C.J. p 18 note 65. 

87* Minn.—^Dressel Sbipman, 68 
N.W. 684, 57 Hinn. 23. 

37 C.J. p 98 note 66. 

BBL Hinn.—Quinby t. Minnesota 
Tribune Co., 38 N.W. 628. 38 Hinn. 
528. 3 Am.S.R. 693. 

37 CJ. p 98 note 87. 

89U Hass.—Conroy v. 38U1 River 
Herald News Co., 28 N.R.2d 721. 
306 Hass. 488, 132 A.I 1 .R. 27. 

37 CJ. P 98 note 68. 

aa Hich.—Weston v. Grand Rapids 


Pub. Co., 87 N.W. 258, 128 Mich. 
875. 

87 C.J. p 98 note 71. 

91. IT.S.—Battell v, Wallace. C.CJ7. 
T., 30 F. 229. 

N.T.—Keller v. American Bottlers’ 
Pub. Co„ 125 N.T.S. 212, 140 App. 
Dlv. 311. 

98. tX.S.—Keller v. American Bot¬ 
tlers' Pub. Co., supra. 

99i Cal.—Behrendt ▼. Times-Mlrror 
Co., 85 P.2d 949, 30 CalJV.pp.2d 77. ; 
Or.—Corpus Otuis dted in Hannix 
T. Portland Teles^am, 23 P.2d 188, 
144, 144 Or, 172. 

Va —Bnge V. Hammack, 155 S.B. 
683, 155 Va 419, 74 A.L.R. 723— 
Norfolk Post Corporation v. 
Wright, 125 S.B. 856, 140 Va 735. 
40 A1..R. 579. 

37 C.J. p 93 note 77. 

Previous publication by others as 
mitigating circumstance see supra 
i 25S. 

94, OkL—^Holway ▼. World Pub. Co., 
44 P.2d 881, 171 Okh 308. 

95. Mich.—Hartinoff v. Jackson 
News Pub. Co., 197 K.W. 576, 226 
Hich. 233. 

N.T.—Goodrow v. Press Co., 251 N. 
T.S, 364, 233 App.Div, 41—^Vaxvaro 
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V. American Agriculturist, 226 N. 
T.S. 564, 222 App.Div. 213. 

Tex.—Shely v. Harney, Civ.App., 163 
S.W.2d 839, error rerizsed. 

Va—Norfolk Post Corporation v. 
Wright, 125 S.R 666, 140 Va 785, 
40 A.L 1 .R. 679. 

37 C.J. p 97 note 58. 

9& N.T.—Kenna v. Daily Mirror, 
295 N.T.S. 219, 260 App.Div. 826, 
affirmed 12 N.B.2d 168, 278 N.T. 
483. 

97. Svidenoe mm to reliability of 
news assodatioa was admissible as 
tending to show ladk of malice in 
publishing dispatch from news as¬ 
sociation—Wood V. Constitution Pub. 
Co., 194 BJBL 760, $7 GaApp. 123, af¬ 
firmed Constitution Pub. Oa v. Wood, 
200 S.B. 131, 187 Ga 377. 

98. Ala—Starks v. ^mer, 87 8k>. 
440, 190 Ala 245. 

22 C.J. p 477 note 35. 

99. Iowa—^Ballinger v. Democrat 
Co., 212 N.W. 557, 203 Iowa 1095 
—Wallace v. Homestead Co., 90 N. 

W. 835. 117 Iowa 848. 

1. N.T.—Gktodrow v. New York 
Times Co., 271 N.T.S. 865. 241 App. 
Div. 190, affirmed 196 NJL 136, 266 
N.T. 531. 
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g. Betractton or Apiflogy 

Evidence that the defendant haa made a retraction 
of, or public apology for, the defamation has been held 
to be admissible In mitigation of damages* 

Evidence that defendant has published or made 
a retraction of, or public apology for, the defama¬ 
tory words for which the action is brought has been 
held to be admissible in mitigation of damages,2 
and, where plaintiff introduces evidence of de¬ 
lay, evidence offered by defendant to show that the 
delay in publishing the retraction was due wholly 
or in part to the acts of plaintiff is admissible.* 
However, evidence that defendant privately apolo¬ 
gized for the defamation has been held to be inad¬ 
missible where only compensatory damages are 
sought* 

2l Truth 

As a general rule, any competent evidence tending 
to prove the truth of the defamation, or any substantial 
part of it. Is admissible for the purpose of mitigating 
damages. 

It has been stated that, with some few exceptions, 
evidence tending to prove the truth of the charge 
is irrelevant to the question of compensatory dam¬ 
ages recoverable.® However, as discussed supra 
§ 259, it has been recognized that advantage may 
be taken of the truth of the defamatory words by 
way of mitigating damages, and it has been held 
that any competent evidence tending to prove the 
truth of the words, or any substantial part of them, 
is admissible for this purpose.® 
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L Bebottal of Evfdence fn lUtlgaldoa 

Any competent evidence tending to rebut evidence 
introduced by the defendant In order to mitigate dam¬ 
ages Is admissible. 

Any competent evidence tending to rebut evidence 
introduced by defendant in order to mitigate dam¬ 
ages is admissible.^ Thus, any evidence competent 
to prove the good character of plaintiff is admissible 
to rebut evidence of bad character introduced by 
defendant in order to mitigate damages.* More¬ 
over it has been held that, although no direct evi¬ 
dence of general bad character is offered by de¬ 
fendant, if proof offered in justification, although 
insufficient to sustain the charge, still has a legiti¬ 
mate tenden<^ to prove the general diaracter of 
plaintiff bad, and so reduce the damages, plaintiff 
may encounter it by proof of general good char¬ 
acter.® 

Malice. In order to rebut evidence negativing 
malice, plaintiff may ^ow that defendant knew,^® 
or should have known,^^ that the charge was false, 
or any acts on the part of defendant indicatixig ex¬ 
press malice.^* 

Rumors. If defendant, for the purpose of show¬ 
ing good faith, is allowed to prove the drculation of 
rumors interpreting plaintiff’s conduct in the same 
way as stated in the publication, there is no error 
in permitting plaintiff to show in rebuttal the 
existence of a widespread, general understanding 
which placed an entirely innocent interpretation on 
his acts.1* 


g. IT.S.—Hartmann v. Time, Inc., D. 

CJPa., S4 F.Sui>p. *71. 

Betractlon or apology as mitigating 
circumstance see supra $ 2S7. 
Subseguent puinioattoss In tlie na¬ 
ture of retraction can be Introduced 
in evidence in mitigation of damag¬ 
es.—O'Leary V. Hearst Magazines, 4 
N.T.S.2d 79, 167 Misa 481, affirmed S 
N.T.S.2d 5S8, 254 App-Div. S06. af¬ 
firmed 19 N.B.2d 917, 280 N.T. 502. 

8. N.T.—^Lorimer v. News Syndicate 
Co.. 49 N.T.aZd 284. 268 App.Div. 
128, appeal denied SO N.Y.S.2d 674, 
268 App.Div. 849. 

4. Ter.—^Times Pub. Co. v. Pay, 1 

S.W.2d 471, aflirmed Bay v. Times 
Pub. Co.. Oom.App., 12 S.W.2d 165. 

6. Ya.—^Rosenberg v. Mason, 160 S. 

R 190, 157 Va. 215. 

€L N.Y.—Pleckenstein v. Friedman. 
198 NJB. SS7, 266 N.Y, 19-^acobs 
v. Herlands, 18 N.Y.S.2d 707. 257 
App.Div. 1050. reargument denied 
14 N.Y.S.2d 995. 257 App.Div. 1075 
—Gtoodrow V- New York American. 
252 N,Y.S. 140. 238 AppJDiv. 87— 
Veme v. Time, Inc., 25 N.Y.S.2d 
185. 


Or.—Mount v. Welsh, 24T 315, 118 

Or. 568. 

Tenn.—Lackey v. Metropolitan Life 
Ins. Co., 174 S.W.2d 575. 26 Tenn. 
App. 564. 

Admissibility of evidence of facts 
tending to induce bona fide belief 
in truth of charge see supra i 
267 h. 

She test of admlmibiltty is wheth¬ 
er or not the proffered evidence 
would Teas<mably induce, in person 
of ordinary intelligence and knowl¬ 
edge. belief In truth of charge.— 
Goodrow v. New York American. 252 
N.Y.S. 140, 288 App.Div. 87. 

Bvidenoe of plaintiff*s behavior, 
words, and acts was admissible to 
prove truth of charge of Insanity.— 
Lackey v. Metropolitan Life Ins. Co., 
174 S.W.2d 675, 26 TennApp. 564. 
Bvidenee held inoompetemt and Ir- 
rdevaiit 

N.Y.—^Abell V. Cornwall Industrial 
Corporation, 150 NJB. 182, 241 N.Y. 
327. 43 A.L.B. 380. 

7. Where there was ao question of 
get r a ctiOB, question asked editor of 
defendant's newspap^ as to whether 
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he did not know that law required 
retraction within five days after de¬ 
mand was properly excluded, since 
it was immaterial whether editor 
was familiar with statutory require¬ 
ments for retraction.—White ▼. Bir¬ 
mingham Post Co.. 173 So. 449. 235 
Ala. 273. 

a Iowa.—Hanners v. McClelland, 37 
N.W. 839. 74 Iowa 313. 

37 OLJ. p 99 note 79. 

a tJ.S.—-Wright ▼. Schroeder, C.C.B. 

30 F.Cas.No.18.091, 2 Curt. 643. 

Ml —Courier-Journal Co. ▼. Sal¬ 

lee. 47 S.W. 226, 104 E:y. 335, 30 
Ky.L. 634. 

Vt—^Bullock V. doves, 4 Vt. 304. 

U. U.S.—^Butler V. Barret 4b Jor¬ 
dan, CCLPa., 180 F. 944. 

37 CIJ. p 99 note 32. 

2& Mo.—Jones v. Murray, if 6LW« 
981, 167 Mo. 25. 

37 O.J. p 99 note 38. 

la TX.S.—Post Pub. Co. T. HaTIUBi, 
Ohio, 69 F. 580. 3 CXXA OtL 
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§ 268. Weight and Su£5den^ 

a. In general 

b. Special damages 

a. In Oeneral 

Goneral rules governing the weight and sufRcfency of 
evidence have been applied In determining the weight 
and sufficiency of evidence as to damages in actions for 
defamation. 

The general rules governing the weight and suf¬ 
ficiency of evidence have been applied in deter¬ 
mining the weight and sufficiency of evidence as 
to damages in actions for defamation.^** General 
damages will be presumed from the publication of 
defamatory matter which is actionable per se and 
need not be proved, as discussed supra § 262, al¬ 
though plaintiff may support the presumption by 
proof, as discussed supra § 264. Accordingly, 
where a publication is false, unprivileged, and ac- 
tioxiable per se, plaintiffs right to some damages is 
conclusively established,^® the amount thereof rest¬ 
ing in the sound discretion of the jury, or of the 
trial judge, if the trial is without a jury, as dis¬ 
cussed supra § 238. WTiile the damages resulting 
from a defamatory publication need not be proved 
with mathematical exactness,the eridence must 
satisfactorily link the damages sought with the 


wrongful publication,^^ and an award of com- 
pensatoiy damages should be no greater than the 
evidence justifies.^® 

Exemplary or punitive damages. In actions for 
damages for defamation, the evidence has been held 
sufficient,or insufficient,^® to authorize recovery 
of punitive or exemplary damages. 

b. Special Damages 

In an action for defamatory words not actionable per 
se, the plaintiff cannot recover unless the proof satisfac¬ 
torily shows that the special damage alleged is the 
natural, immediate, and legal consequence of the charge. 

In an action for defamatory words not action¬ 
able per se, plaintiff cannot recover unless the proof 
satisfactorily shows that the special damage al¬ 
leged is the natural, immediate, and legal conse¬ 
quence of the charge,2i and due exclusively to the 
publication by defendant^* 

The evidence must show that the special damag¬ 
es flow from impaired reputation,^3 from a pe¬ 
cuniary loss,*^ or from the loss of some substan¬ 
tial or material advantage.*® Thus loss of fuel 
and clothing previously gratuitously furnished,*® the 
refusal of civil entertainment at a public house,*^ 
loss of a marriage,*® loss of substantial hospitality 


14. Prepondexmace of evidence r' f ".3. La.—^Barnhill v. Times-Picayune 

Pub. Co., 131 So. 21, 171 La. 2Se. 


gnived 

Va.—M. Rosenberig: & Sons v. Craft, 
2f S.B.2d 375, 182 Va. 512. 151 A. 
L.H. 1095. 

SMdenoa bdld snffloient to sustain 
verdict or findings 
>C.J.—^Hoffman v. Trenton Times, 8 
A.2d 837, 17 N.J.Misc. 339. 
Bvidanoe iLold insnfllciet to snsUis. 

vezdlot or findings 
Cal.—^McXiauzhlin v. Standard Acci¬ 
dent Ins. Co.. 59 P.2d 631, 15 Cal. 
App.2d 5SS. 

15. Kan.—Hatfield v. Gazette Print¬ 
ing Co., 175 P. 382, 103 Elan. 513, 
3 A.L.R. 1276. 

37 C.jr. p 99 note 86. 

Svidenoe tc^etlier villi the pre- 
snsapUam of general damages result¬ 
ing from publication of libel entitled 
plaintiff to award of some damages. 
—Roth T- Greensboro News Co., 6 S. 
R2d 8S2, 217 X.C. 13. 

16. N.T.— Paris V. New York Times 
Co., 9 X.Y.S.2d 6S9. 170 Misc. 215, 
affirmed 21 N.T.S.2d 512. 259 App. 
Div. 1007, reargument denied 23 N. 
Y.S.2d 479, 260 App.Div. 859. 

17. Mo.—Warren v. Pulitzer Pub. 
Co., 78 S.W.2d 404, 336 Mo. 184. 

N.Y.—^Parls v. New York Times Co., 
9 N,Y.S.2d 6S9, 170 Misc. 215, af¬ 
firmed 21 N.Y.S.2d 512, 259 App. 
Div. 1007, reargument denied 23 N. 
Y.S.2d 479. 260 App.Div. 851. 


Miss.—^Montgomery Ward & Co. v. 

Skinner, 25 So.2d 572. 

Mont.—^Keller ▼. Safeway Stores, 108 
P.2d 605, 111 Mont. 28. 

N.Y.—Paris v. New York Times Co., 
9 N.Y.S.2d 689, 170 Misc. 215, af¬ 
firmed 21 N.Y.S.2d 512, 259 App. 
Div. 1007, reargument denied 23 N. 
Y.S.2d 479. 260 App.Div. 859—Kito- 
grad V. Shapiro, 39 N.Y.S.2d 959. 
Excessive damages see supra { 261. 

19. Miss.—^Montgomery Ward & Co. 
V. Skinner, 25 So.2d 572—Sumner 
Stores of Mississippi v. Little, 192 
So. 857, 187 Miss. 310. 

90. Cal.—^Harris v. Curtis Pub. Co., 
121 P.2d 761, 49 Cal.App.2d 340. 

Mo.—^United Factories v. Brigham, 
App., 117 S.W.2d 662, certiorari 
quashed State ex rel. United Fac¬ 
tories V. Hostetter, 126 S.W.2d 
1173, 344 Mo. 386. 

N.C.—Sperry v. D. Pender Grocery 
Co., 198 S.B. 643, 214 N.C. 823. 
Tex.—^West Texas Utilities Co. v. 
Wills, Civ,App., 164 S.W.2d 405— 
Southern Surety Co. v. Davis, Civ. 
App., 296 S.W. 616. 

Va.—Stubbs v. Cowden, 18 S.R2d 275, 
179 Va. 190—^Hines v. Gravins, 112 
S.R $69, 136 Va. 313, affirmed 118 
S.R 114, 136 Va. 313, certiorari de¬ 
nied 44 S.Ct. 403, and 44 S.Ct. 458. 
265 U.S. 583, 68 L.Ed. 119L 
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SL La.—Santana v. Item Co., 189 
So. 442, 192 La. 819. 

Mont.—^Liebel v, Montgomery Ward 
& Co., 62 P.2d 667, 103 Mont. 370. 
Or.—^DeLashmitt v. Journal Pub. C6., 
114 P.2d 1018, 135 A.L.R. 1175, 166 
Or. 650—^Ruble v. Kirkwood, 266 P. 
252, 125 Or. 316. 

Va.—^M. Rosenberg & Sons v. Craft, 
29 S.R2d 875, 182 Va. 512, 151 A. 
L.R. 1095—^Bowles v. May, 166 S. 
R 550, 159 Va. 419. 

37 C.J. p 99 note 90. 
afivldence held insnlBclaal 
Or.—^Ruble v. Kirkwood, 266 P. 252, 
125 Or. 316. 

22. Ky.—^Taylor v. Moseley, 126 S. 
W. 634, 170 Ky. 592, Aim.Cas,1918B 
1125. 

37 C.J. p 99 note 91. 

23. Ky.—^Taylor v. Moseley, supra. 

37 C.J. p 99 note 92. 

24. Or.—Claxic v. Moxrison, 156 P. 
429, 80 Or. 240. 

37 C.J. p 99 note 93. 

25. Or.—Clark ▼. Morrison, 156 P. 
429, 80 Or. 240. 

87 C.J. p 99 note 94. 

25, N.Y.—^Beach ▼. Ranney, 2 Hill 
309. 

27. N.Y.—Olmstead v. Miller, 1 
Wend. 506. 

28, N.Y.—Moody Baker, 5 COw. 

351. 
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of friends or third persons,^9 loss of a customer,*^^ 
or a refusal of credit^i is sufficient evidence of spe¬ 
cial damages. Evidence that plaintiffs relatives 
slighted and shunned him, however, has been held 
insufficient to show special damages.^^ Evidence 
of mental suffering or physical sickness will not 
alone be sufficient to show special damages to sup¬ 
port an action for words not actionable per seM 


In an action for words imputing want of chastity, 
it has been held that any special damage, however 
slight, will suffice to sustain the action.^^ Accord- 
ingly, it has been held that dejection of mind, loss 
of health, and the consequent incapacity to attend 
to business may constitute sufficient evidence of 
special damage to sustain an action of this charac- 

ter.55 


m. SLAITOEB OP PEOPHEtTY OE TITI^ 


§ 269. Definition 

^*Slander of title'' may be defined as a false and 
maiicious statement, orai or written, made in disparage¬ 
ment of a person's titie to real or personal property, or 
of some right of his, causing him special damage. 

The term "slander," as discussed supra § 1, was 
applied originally more to words or utterances, the 
nature of which were defamatory to the character 
of an individual. The term, however, has been ap¬ 
plied to utterances and words made with respect 
to property,^® and the term “slander of title" has, 
by common use, become-a well-known and recog¬ 
nized phrase of the law.87 The action is denomi¬ 
nated "slander of title," by a sort of figure of 


speech, in which the title is personified.^* "Slander 
of title" may be defined as a false and malicious 
statement, oral or written, made in disparagement 
of a person’s title to real or personal property, or 
of some right of his, causing him special damage.** 

§ 270. Nature and Elements of Liability 

Words In disparagement of another's property or 
title are not In themselves actionable, but the publica¬ 
tion of false and malicious statements disparaging the 
plaintiff’s property or the title thereto, when followed, as 
a natural, reasonable, and proximate result, by special 
damages to the owner is generally actionable. 

Words in disparagement of another’s property or 
title are not in themselves actionable.^® Tliey are 


29. K.T.—^Pettibone v. Simpson. SC- 
Barb. 492. 

30. N.T.—Brooks v. Harison, 91 N. 
T. 8S. 

Tex .—^Bradstreet Co* v. GUI, 9 S.W. 
7o3, 72 Tex. 115. 18 Am.S.R. 768, 
2 L.R.A. 40«. 

31. Wis.—^Muetze v. Tuteur, 46 N. 

W. 123, 77 'Wls. 236, 20 Am.S.R. 
IIS, 9 86. 

32 . N.T.—Bassil v. Eflmore, SS Barb. 
627, aflarmed 48 N.Y. 661. 

33. Mass.—^Bander v. Metroi)olitan 
•Life Ins. Co., 4T N.B.2d 595, 313 
Mass. 337. 

Pa.—Halliday v. Cienkowski, 8 A.2d 
372, 833 Pa. 123. 

37 C.J. p 100 note 5. 

34. Tex.—^Ross v. Pitch, 58 Tex. 148. 
Vt.—^Underhill v. Welton, 32 Vt 40. 

35. Tex.—^McQueen r. Pulgham, 27 
Tex. 468. 

Vt—Underhill v. Welton, 32 Vt 40. 

38. Nev.—^Potosi Zinc Co. v. Maho¬ 
ney, 135 P. 1078, 36 Nev. 390. 

Or.—Woodward v. Pacific Fruit & 
Produce Co., 106 P.2d -1043, 165 Or. 
250, 131 832. 

37. Cal.—Burkett v. Griffith. 27 P. 
527, 90 CaJL 582, 25 Am.S.R. 151, 13 
KltA. 707. 

Or.—Woodward v. Pacific Fruit & 
Produce Co., 106 P.2d 1043, 166 Or. 
250, 131 A.L.R. 882. 

38. U.S.—Carroll v. Warner Bros. 
Pictures, D.C.N.Y., 20 F.Supp. 406. 


Cat—Coley v. Hecker, 272 P. 1045, 
206 Cal. 22. 

N.Y,—Kendall v. Stone. 5 N.Y. 14. 
N.D. — ^Brigsrs V. Coykendall, 224 N. 

W. 202, 67 NJ>. 785. 

39. IlL—Reliable Mfg. Co. v. Vaugh¬ 
an Novelty Mfg. Co., 18 N.B.2d 518. 
294 BLApp. 601. 

Iowa.—Corpus Otiris cited in. Miller v. 
First Nat Bank of Gladbrook, 264 
N.W. 272, 274, 220 Iowa 1266. 

Ky.—Corpus Juris guoted in Brooks 
V. Patterson, 29 S.W.2d 26, 27, 
234 Ky. 757. 

N.D.—^Briggs v. Coykendall, 224 N.W. 
202, 57 N.D. 785. 

OkL—Corpus Jtiris quoted in Local 
Federal Sav. & Loan Ass'n of Okla¬ 
homa City V. Sickles, 165 P.2d 328, 
381, 196 OkL 395. 

Or.—Woodward v- Pacific Fruit & 
Produce Co., 106 P.2d 1043, 165 Or. 
250, 181 A.L.R. 832—Caurrse v. Sig¬ 
nal on Co., 103 P.2d 729, 154 Or. 
$66. 129 A.L.R. 174. 

Tex.—Oorxnxs Jttris quoted in Ward 
V. Gee, Civ.App., 61 S.W.2d 665, 
556. 

37 C.J. p 129 note 89. 
ffitwiigy definittons 

(1) “A false and malicious state¬ 
ment disparaging a person's title to 
property to his special damage.”— 
Billingsley v. Townsend, 9 N.R2d 
690, 691, 132 Ohio St 603. 

(2) Other definitions see 87 CJT. p 
129 note 39 [al- 

40s, U.S.—Corpus Juris cited in 
National Refining Co. v. Benzo Gas 
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Motor Fuel Co., C.C.A.MO., 20 P.2d 
763, 770, 55 A.L.R. 406, certiorari 
denied Benzo Gas Motor Fuel Co. 
V. National Refining Co., 48 S.Ct. 
157, 275 U.S. 570, 72 L.Ed. 481— 
Corpus juris cited in Brick Bow¬ 
man Remedy Co. v. Jensen Sals- 
bery Laboratories, C.C.A.MInn., 17 
F.2d 255, 258, 52 A.L.R. 1187. 

Ky.—^Hardin Oil Co. v. Spencer, 266 
S.W. 654, 206 Ky. 842—Continental 
Realty Co. v. LltUe, 117 S.W. 810, 
135 Ky. 618. 

Mass.—Gott V. Pulsifer, 122 Mass. 
235, 23 Am.R. 322. 

Nev.—^Potosi Zinc Co. v. Mahoney, 
185 P. 1078, 36 Nev. 390. 

N.D.—^Briggs v. Coykendall, 224 N.W. 
202, 57 N.D. 785. 

Okl.—^Tinch v. Farmers* Exchange 
Bank of Lindsay, 275 P. 735, 186 
OkL 162. 

Or.—Hubbard v. Scott, 165 P. 83, 85 
Or. 1. 

Tex.—Corpus JUris quoted in Ward v. 
Gee, Clv.App., 51 S.W.2d 555. 6*56. 
error dismissed—Corpus JUris cit¬ 
ed in Houston Chronicle Pub. Co. 
V. Martin, Civ.App., 6 S.W.2d 170. 
173, error dismissed. 

37 C.J. p 130 note 48—86 C.J. p 1159 
note 7. 

Imputations tending to injure In 
business, profession, trade, ofiSce, 
or emplosnnent generally see supra 
§§ 32-62. 

Words in disparagement of property 
or goods of merchant 6r other 
business man as not actionable In 

i themselves see supra 5 50« 
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of friends or third persons,^^ loss of a customer,®® 
or a refusal of credit®^ is suffident evidence of spe- 
dal damages. Evidence that plaintiffs relatives 
slighted and shunned him, however, has been held 
insuffident to show special damages.®® Evidence 
of mental suffering or physical sickness will not 
alone be sufficient to show special damages to sup¬ 
port an action for words not actionable per se.®® 

HL SLANBEB OF I 

§ 269. Definitiozi 

''Slander of t!tle»» may be defined ae a false and 
malicious statement, oral or written, made in disparage¬ 
ment of a person’s title to real or personal property, or 
of some right of his, causing him special damage. 

The term "slander,” as discussed supra § 1, was 
applied originally more to words or utterances, the 
nature of which were defamatory to the character 
of an individual. The term, however, has been ap¬ 
plied to utterances and words made with respect 
to property,®® and the term "slander of title” has, 
by common use, become-a well-known and recog¬ 
nized phrase of the law.®7 The action is denomi¬ 
nated "slander of title,” by a sort of figure of 


In an action for words imputing want of chastity, 
it has been held that any special damage, however 
slight, will suffice to sustain the action,®^ Accord¬ 
ingly, it has been held that dejection of mind, loss 
of health, and the consequent incapacity to attend 
to business may constitute sufficient evidence of 
special damage to sustain an action of this charac¬ 
ter.®® 

OFEBTY OR TITLE 

speech, in which the title is personified.®® "Slander 
of title” may be defined as a false and malicious 
statement, oral or written, made in disparagement 
of a person’s title to real or personal property, or 
of some right of his, causing him special damage.®® 

§ 270. Nature and Elements of LiabiEty 

Words in disparagement of another’s property or 
title are not In themselves actionable, but the publica- 
tion of false and malicious statements disparaging the 
plaintiff’s property or the title thereto, when followed, as 
a natural, reasonable, and proximate result, by spedai 
damages to the owner is generally actionable. 

Words in disparagement of another’s property or 
title are not in themselves actionable.^® Tliey are 


29. N.T.—^Pettlbone v. Simpson, 6ft Cal.— Coley v. Hecker, 272 F. 1045, 


Barb. 492. 


206 Cal. 22. 


30. N.Y.—^Brooks v. Harison, 91 N. 
T. 88. 

Tex—^Bradstreet Co. v. Gill, 9 S.W. 
753, 72 Tex 115, 18 Am.S.R. 768, 
2 Ii.R.A. 405. 

31. Wis,—Muetze v. Tuteur, 46 N. 
W. 123. 77 WlS. 236, 20 Am.S.It 
118. 9 I 1 .R.A. 86. 

32. K.Y.—BeussU v. Blmore, 05 Barb. 
627. affirmed 48 N.Y. 561. 

33. Mass.—^Bander v. Metropolitan 
Life Ins. Co., 47 N.B.2d 593, 813 
Mass. 337. 

Pa.—Halllday v. Cienkowski, 8 A.2d 
372, 333 Pa. 128. 

87 C.J. p 100 note 5. 

34. Tex—^Ross v. Fitch, 58 Tex 148. 
Vt.—Underhill v. Welton, 32 Vt 40. 

35. Tex—^McQueen v. Ful^ham, 27 
Tex 403. 

Vt—Underhill v. Welton, 32 Vt 40. 

38. Nev.—Potosi Zinc Co. v. Maho¬ 
ney, 135 P. 1078, 36 Nev. 390. 

Or.—Woodward v- Pacific Fruit & 
Produce Co.. 106 P.2a 1043. 165 Or. 
250, 131 JL!L.R. 832. 

37. CaL—Burkett v. Griffith, 27 P. 
527, 90 Cal. $32, 35 Am.S.R. 151, 13 
L.ItA. 707. 

Or.—Woodward v. Pacific Fruit & 
Produce Co.. 106 P.2d 1043. 165 Or. 
250. 181 A.L.R. 832. 

3& U.S.—OarroU v. Warner Bros. 
I’ictures, D.C,N.T., 20 F.Supp. 406. 


N.Y,—Kendall ▼, Stone. 5 N.Y. 14. 
N.D.—Brings v. Coykendall, 224 N. 
W. 202. 57 N.D. 785. 

39. IlL—Reliable Mfg. Co. v. Vaugh¬ 
an Novelty Mfg. Co.. 18 N.B.2d 518, 
294 U1.APP. 601. 

Iowa.—Corpus Jbxis cited in Miller y. 
First Nat Bank of Gladbrook, 264 
N.W. 272, 274, 220 Iowa 1266. 

Ky.—Coxprui dtixla gnotad la Brooks 
V. Patterson, 29 S.W.2d 26, 27, 
234 Ky. 757. 

N.D.—Briggs v. Coykendall, 224 N.W. 
202, 57 N.I>. 785. 

Okl.—Corpus Jvaim gnoted in Local 
Federal Sav. & Loan Ass'n of Okla¬ 
homa City ▼. Sickles, 166 P.2d 328, 
331, 196 OkL 396. 

Or.—Woodward v. Pacific Fruit & 
Produce Co., 106 P.2d 1043, 165 Or. I 
250, 131 A.L.R. 832—Cawrse v- Sig-1 
nal Oil Co., 103 P.2d 729, 164 Or.! 
666, 129 A.L.R. 174. 

Tex—Ooxpns Juris guoted in Wcu-d 
V. Gee, Civ^App., 61 S.W.2d 555, 
556. 

37 C.J. p 129 note 39. 
defln&tioiis 

(1) "A false and malicious state¬ 
ment disparaging a person's title to 
property to his special damage."— 
Billingsley v. Townsend, 9 N.B.2d 
690, 691, 132 Ohio St 608. 

(2) Other definitions see 37 C.J. p 
129 note 39 £a]. 

40. U.S.—Corpus Juris cited in 
National Refining Co. v. Benzo Gas 
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Motor Fuel Co.. C.C.AM 0 ., 20 F.2d 
763, 770. 35 A.L.R. 406, certiorari 
denied Benzo Gas Motor Fuel Co. 
V. National Refining Co., 43 aCt. 
157, 276 U.S. 570. 73 L.Ed. 431— 
Corpus Juris cited in Brick Bow¬ 
man Remedy Co. v. Jensen Sals- 
bery Laboratories. C.C.A.Hinn., 17 
P.2d 255. 258, 52 A.L.R. 1187, 

Ky.—^Hardin Oil Co. v. Spencer, 266 
S.W. 654, 205 Ky. 842—Continental 
Realty Co. v. Little, 117 S.W. 310, 
135 Ky. 618. 

Mass.—Gtett V. Pulslfer, 122 Mass. 
235, 23 Am.R. 322. 

Nev.—Potosi Zinc Co. v. Mahoney, 
135 P. 1078, 36 Nev. 390. 

N.D.—Briggs v. CoykendaH, 224 N.W. 
202. 57 N.I>. 785. 

Okl.—^Tinch v. Farmers* Bxchange 
Bank of Lindsay, 276 P. 735, 136 
OkL 162, 

Or.—Hubbard v. Scott 166 P. 33, 85 
Or. 1. 

Tex—Corpus Juris gnoted in Ward v. 
Gee, Civ.App., 61 S.W.2d 555, 6'56. 
error dismissed—Corpus JUzis cit¬ 
ed in Houston Chronicle Pub. CO. 
V. Martin, Civ.App.. 6 aw.2d 170, 
173, error dismissed. 

37 C.J. p 130 note 48—86 CLJ. p 1169 
note 7. 

Imputations tending to injure In 
business, profession, trade, office, 
or employment generally see supra 
32-52. 

Words in disparagement of property 
or goods of merchant Or other 
business roan as not actionable in 
themselves see supra S 50. 
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neither libelous*^ nor slanderous** per sc. How¬ 
ever, if the language used also contains an impu¬ 
tation of fraud, deceit, dishonesty, or other repre¬ 
hensible conduct on the part of plaintiff with re¬ 
spect to the property, it is actionable per se.** 
Moreover, it is clear that one may be as serious¬ 
ly injured by the wrongful disparagement of his 
property or title as by a slander of himself,** and, 
if such wrongful disparagement causes special 
damages, an action will lie.*® More specifically, 
an action will generally lie on the publication of 


false and malicious statements disparaging plain¬ 
tiffs property or the title thereto, when followed, 
as a natural, reasonable, and proximate result, by 
special damage to the owner.*® The false state¬ 
ment may consist of an assertion that plaintiff has 
no title to the property of vrhich he is the ostensi¬ 
ble owner,*7 or that his title is defective,*® or that 
defendant has an interest in or lien on the prop¬ 
erty,*® as where he files or records an instrument 
which purports to give him an interest in or lien 
on the property.®® While in a strict sense in an 


A 'boot^ plotiixe^ or play cannot be 
libeled as such.—Vitairrapli Co. of 
America t. Ford, D.CJ^.T., *41 P. $81. 

41. U.S.—National Refining* Go. t. 
Benso Gas Motor Fuel Co., C.C.A. 
Mo.. 20 P.2d 743, 55 A.Li,R. 406, cer¬ 
tiorari denied Benxo Gas Motor 
Fuel Co. T. National Refining Co.. 
48 S.Ct 157, 275 U.S. 570. 72 Xi.Ed. 
431—^Brick Bowman Remedy Co. v. 
Jensen Salsbery Xisboratories, C.C. 
A.Minn., 17 F.2d 256, 62 A.L..R. 
1187. 

N.Y.—^Advance Music Corp. v. Amer¬ 
ican Tobacco Co., 53 N.T.S.2d 837. 
2$8 App.Div. 707, appeal denied 54 
lC,Y.S.2d 390, 269 App.Div. 890. re¬ 
versed on other grounds 70 N.K2d 
401. 296 N.T. 79, 

86 C.J. p 1169 note 9. 

dA Md.—Hopkins Chemical Co. ▼. 
Bead Drug A Chemical Co«, 92 A. I 
478. 124 Md. 216. { 

4a. U.S.—National Refining Co. t. 
Benzo Gas Motor Fuel Co., C.C.A. 
Mo., 20 F.2d 763. 55 A.L.R. 406. cer¬ 
tiorari denied Benzo Gas Motor 
Fnel Co, v. National Refining Co., 
48 ACt, 157. 275 U.S. 570. 72 UEd. 
431—^Eriek Bowman Remedy Co. t. | 
Jensen Salsbery Iisboratories, C.C. 
A.Minn., 17 F.2d 255, 52 A.L.R. 
1187. 

36 C.J. p 1169 note 11. 

Imputation touching character or 
reputation of plaintiff In his busi¬ 
ness see supra i 50. 

€A Tex.—^Houston Chronicle Pub. 
Co. T. Martin. Clv.App.« 6 S.W.2d 
170, 173. error dismissed. 

46. Oah—Coley t. Hecker, 27* P. 
1945, *06 CoL *2. 

Ky.—Bardin OU Co. t. Spencer, 266 
aw. 654, 205 Ky. 842. 

Mass.—Oott V. Pulsifer, 12* Msss. 
*36, 23 A]n.a 322. 

Minn.—Wilson v. Ilubols. 29 N.W. 68, 
*5 Minn. 471. 59 Axn.R. 335. 

K.Y.—Advance Music Corp. v. Amer¬ 
ican Tobacco Co., 53 N.T.S.2d 337, 
268 App.Div. 707, appeal denied 54 
K.T*S.2d *90, 269 App.Div. 690. re¬ 
versed on other grounds 70 N.B.2d 
401. 296 N.Y. 79. 

Pa,—PanU v. Halferty, 63 Pa.St 46. 
* Am.R. 618. 

TuL—Houston CbznnIeXa Pub. Co. t. 


Martin, Civ.App., 6 S.W,2d 170, er¬ 
ror dismissed. 

36 OJ. p 1169 note 8. 

481, U.S.—Paramount Pictures v. 
I«eader Press. CCA..OkL, 106 F.2d 
229. 

Ala.—Corpns Jtods otied in Womack 
V. McDonald, 121 So. 67. 69, 219 
Ala. 75. 

Iowa.—TVItmer v. Valley Nat, Bank 
of Des Moines, 273 N.W. 370, 223 
Iowa 671. 

Or.—Corpus Jnxis cited in Cawrse v. 
Signal Oil Co.. 103 P.2d 729. 731. 
164 Or. 666, 129 A.D.R. 174. 

Tex.—Humble Oil & Refining Co. v. 
Tuckel, Cfiv-App.. 171 S.W.2d 902. 
905, error refused—Corpus Juxis 
quoted in Ward v. Gee, Civ.App., 61 
S.W,2d 555, 556, error dismissed— 
Corpus Juris dted la Houston 
Chronicle Pub. Co. v. Martin, Civ. 
App., 5 aW.2d 170, 178, error dis¬ 
missed. 

Wash.—Lee v. Maggard, 85 P.2d 654, 
197 Wash. 380. rehearing denied 87 
P.2d 106, 197 Wash. 380. 

37 C.J. p 130 note 65. 

Similsg statement of mla 

**One who without a privilege to do 
so publishes matter which is untrue 
and disparaging to another's proper¬ 
ty in land, chattels or intangible 
things under such circumstances as 
would lead a reasonable man to fore¬ 
see that the conduct of a third peiv 
son as purchaser or lessee thereof 
might be determined thereby is lia¬ 
ble for pecuniary loss resulting to 
the other ffom the impairment of 
vendibility thus caused.**—Gudger v. 
Manton, 134 P.2d 317» 320. 21 CaL2d 
537. 

A stsSttfce providing that the owner 
of any estate in land may maintain 
an action for libelous or slanderous; 
words falsely and maliciously im¬ 
pugning his title is merely declara^l 
live of the common law.—Bbersole v. | 
Fields. 82 So. 73, 181 Ala. 421. 
Sfesitemssi mnsfe be obs of dispszaga. 
meat 

BZy.—Brooks ▼. Pattersos. 29 S.W.2d| 
26, 284 Ky. 757. 

47. Ala—Coffman v. Henderson, 63 
So. 808, 9 AlaApp. 653. 

37 CJ. p 130 note 56. 
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48. Ala—<^ffman ▼. Henderson, su¬ 
pra 

Filing sad irecorOing of affidavit, 
if false, stating that alleged deed 
was spurioua constitute actionable 
slander of tltla—Dwells v. Home 
Realty A Investment Co,. 7 P.3d 522. 
134 Ean. 520. 

49. Ala—Coffman t. Henderson. 68 

So. 808. 9 AlaApp. 553. 

50. Cal.—Gudger v. Manton, 184 P. 
2d 217, 21 CaL2d 537—Coley v. 
Hecker, 272 P. 1045, 206 CU 22. 

Iowa—Corpus Juris cited in Witmer 
T. Valley Nat. Bank of Des Moines, 
278 N.W. 370. 371. 223 lows 671. 
La—Weems v. Moise, 8 La.App. 224. 
Okl.—Kingkade v. Plummer, 289 P. 

628, 111 OkL 197. 

37 CJ. p 180 notes 68 61 fh], 

Meoord as conthming tfsaider 

(1) Slander of title based on alle¬ 
gations in instrument filed for record 
has been held to continue until rec¬ 
ord is adjudged nnlUty.—Dwelle v. 
Home Realty A Investment Co., 7 P. 
2d 622, 184 Kan. 620. 

(2) However, under statute bar¬ 
ring claim against real property not 
founded on a written instrument aft¬ 
er expiration of thirty days from 
ffiing of affidavit asserting dalm un¬ 
less action to enforce claim is com¬ 
menced within that time, the slander 
is not regarded as continuing after 
expiration of thirty days ffom filing 
such affidavit without action to en¬ 
force claim.—Glimac Oil Co. v. Wei¬ 
ner, 94 P.2d 309, 150 Kan. 486. 
Defect OB. face of record 

Ride that, when opposite party can 
only claim title through record and 
a defect appears on face of record, 
there is no cloud on the title caZUng 
for exercise of equitable powers was 
inapplicable to action to recover 
damages for slander of title.—Green- 
lake Inv. Co. T. Gwarthoat. MowApp., 
161 S.W.2d 697. 

B e f o sa l to canoefl 
An action for damages for filing, 
or causing to be filed, a lien on 
plaintilTs land and refusing to can¬ 
cel it Is one for slander of title and 
is governed by the rules applicable te> 
such actions. 

Ala.—Coffman v. Hendexson, 68 8o, 
608. 9 AUlApp. 658. 
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action for slander 3f title the slander must be such 
as goes to defeat plaintifiPs title,slanders relat¬ 
ing to the quality of his property also may be ac¬ 
tionable.®^ Thus, it is actionable to say that plain¬ 
tiffs horse was twenty-one years old when he was 
not more than twelve,®® or that it was diseased,®^ 
or that the ore of a mine would suddenly run out®® 

Distinguished from defamation. Slander of ti¬ 
tle is distinguishable from ordinary defamation.®® 
The law relating to false statements concerning 
one’s title to property, it has been stated, belongs 
properly to the law of deceit rather than that of 
defamation.®^ 

§ 271. -Nature of Property Affected 

An action for slander of title will He whether the 
property affected is real or personal, tangible or intangi¬ 
ble. 

An action for slander of title will lie whether the 


property affected is real®® or personal,®® tangible®® 
or intangible.®^ Thus, an action will lie for slan¬ 
der of title to letters patent,®® copyrights,®® or 
trade-marks and trade-names.®® The action has 
not been extended, however, to a slander of one’s 
interest in, or right to, a simple debt for money.®® 

I 272. -Title and Possession of Pl aintiff 

In order to entitle the plaintiff to recover for slander 
of title, he must possess an estate or Interest In the 
property slandered; but possession Is not essential. 

In order to entitle plaintiff to recover, he must 
possess an estate or interest in the property slan¬ 
dered.®® Possession, however, is not an element 
of the right of action.®^ 

§ 273. -Falsity 

The falsity of the words spoken Is an essential ele¬ 
ment of a cause of action for slander of title. 

The falsity of the words published is a necessary 


17 ,j.—^Bogroslan v. First Nat. Bank of 
Millbum, S2 A.2d €86, 183 N.J.Bq. 
404. 

51. Ala.—lioulsiana Oil Corporation 

V. Green, 161 So. 479, 280 Ala. 470. 
Wash.—^Liee v. Maagard, 85 P.2d 654, 

197 Wash. 880, reheartng denied 87 
P.2d 106, 197 Wash. 880. 

52. N.H.—Wier v. Allen, 61 N.H. 
177. 

Pa.—Pauli V. Halferty, 68 Pa. 46, 3 
Am.R. 518, 17 Pitt8bXeg,J. 21. 
Fnxdhase by harlot 
It is no disparagement of an arti¬ 
cle offered for sale to the public and 
available to anyone who will pay 
the price for it to say that in one 
instance the article was bought by a 
harlot or that such a one considered 
it an appropriate object for a gift 
to a similarly occupied menaber of 
her family.—Caron Corporation v. R. 
K O. Radio Pictures, 28 N.T,S.2d 
1020, affirmed 85 N.T.S.2d 715, 264 
App.Div. 763, reargument denied 86 
N.Y.S.2d 186, 264 App.Div. 852, ap¬ 
peal denied 36 N.Y.S.2d 188, 264 App. 
Div. 852, certiorari denied 68 S.Ct. 
581, 818 IT.S. 757, 87 lL.Bd. 1130. 

53; Minn.—Wilson v. Dubois, 29 N. 

W. 68, 35 Minn. 471, 59 Am.R. 835. 
54. N.H.—Wier v. Allen, 51 N.H. 

177. 

65. Pa.—^PauU v. Halferty, 63 Pa. 
46, 17 Pitt8b.lieg.J. 21, 8 Am.R. 
318. 

53. Minn.—Btet^yward Fonns Co. v. 
Union Sav. Bank & Trust Co., 260 
N.W. 868, 194 Minn. 473. 

Or.—Woodard v. Paciffc Fruit & 
Produce Co., 106 P.2d 1043, 165 Or, 
250, 131 AXuR. 832. 

87 C.J. p 130 notes 45, 60, 61. 
Bisparasremeiit of goods is a form of 
«Ubel»» 

tJ.S.—^Black & Yates v. Mkhogany 


Ass*n, D.CDeL, 34 F.Supp. 450, re¬ 
versed on other grounds, CCJL, 
129 P.2d 227, 148 A-I^R. 841, cer¬ 
tiorari denied 63 S.Ct 76, 817 U.S. 
672, 87 LuBd. 539. 

57. Mo.—Ltong v. Rucker, 149 S.W. 

1051, 166 Mo.App. 572. 

Tex.—Corpus Jtizis g:aoted in Ward 
V. Gee, CivApp., 61 S.W.2d 665, 
556, error dismissed. 

58; Ala.—^Pickens ▼. Hal J. Cope¬ 
land Grocery Co., 128 So. 228, 219 
Ala. 697. 

Iowa.—Corpus 3bzis cited fa Miller 
V. First Nat Bank. 264 N.W. 272, 
274. 220 Iowa 1266. 

37 CJ. P 130 note 68. 

Zbmieidyy it seems, an action for 
slander of title or property would Ue 
only where real property was affect¬ 
ed.—Hygienic Fleeced Underwear Co. 
V. Way, 85 PaSuper. 229. 

69. Ala.—Pickens v. Hal J. Cope¬ 
land Grocery Co., 128 So. 228, 219 
Ala. 697. 

Iowa.—Corpus Juris cited in UlUer 
▼. First Nat Bank, 264‘N.W. 272, 
274, 220 Iowa 1266. 

87 CJ. P 180 note 64. 

60. Ala.—Pickens ▼. Hal J. Qope- 
land Grocery Co., 128 So. 228, 219 
Ala 697. 

61. Ala—Pickens v. Hal J. Co];>e- 
land Grocery Co., 128 Sa 228, 219 
Ala 697. 

intent to publish 

Where defendant falsely represent¬ 
ed that plaintiff would not publish a 
directory and third persons were In¬ 
duced thereby to advertise la and 
subscribe for, defendant's directory. 
It was held that no legal right of 
plaintiff was invaded, since his in¬ 
tention to publish a directory was 
not property.—Dudley v. Briggs, 6 
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N.1L 717, 141 Masa 582, 55 AmXC 

494. 

62. U.S.—L P. Frtnk, Ina, ▼. Brick- 
son. D.CMaas., 16 F.2d 496. 

Ala—^Pi<^ns V. Hal J. Copelana 
Grocery COn 128 So. 228, 218 Ala 
697. 

37 C.X p 180 note 65. 

68; Mass.—Swan ▼. Tappan, 5 Cosh. 
104. 

Fa—^Hygienic Fleeced Underwear 
Oo. T. Way, 85 FaSuper. 229. 

sa Ala—Pickens t. Hal J. Cope¬ 
land Grocery Co., 123 So. 228» 219 
Ala 697. 

N.C.—McElwee v. Blackwell, 84 N.C. 
261. 

65. Ala—^Pic^ens v. Hal X Cope¬ 
land Grocery Oo., 128 So. 223, 219 
Ala 697. 

60; Ala—Womack v. McDonald, 121 
So. 57, 219 Ala 75. 

HL—Allison T. Berry, 44 KJS.2d 929, 
816 HLApp. 261. 

Iowa—Witmer ▼. Valley Nat Bank 
of Des Moines, 278 N.W. 870, 228 
Iowa 671. 

Kbxl —^Rogler v. Bocook, 84 P.2d 898, 
148 Han. 858. 

Okl.—^Rittenhouse v. Johnsoa 17 
2d 457, 161 Okl 169. 

Tex.—^Reaugh v. McQollum Bxplora- 
tion Co., 168 S.W.2d 620, 189 Tex. 
485, motion dismissed 167 S.W.2d 
727, 140 Tex. 822—Stovall t. Texas 
Co., ClvApp., 262 S.W. 152, err o r 
denied Texas Co. v. Stovall, 278 ll 
W. 1115, 114 Tex. 682. 

87 CX. p 180 note 68. 

67. La—Atchafklaya Ismd Ca ▼. 
Brownell-Drews Lumber Ga, 88 ^ 
500, 189 La 557« Aiin.Cas.192!^ 
1268. 
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element to maintain an action for slander of ti- 
t1e.*8 If the alleged defect or infirmity in title or 
property exists, the action will not lie,®* however 
malicious the intent to injure may have beenJ® 
Indeed, it has been held that in order to constitute 
malice there must be a false statement.^^ 

§ 274. -MaUce 

Malice is a necessry ingredient in order to entitle 
the plaintiff to recover for slander of title. 


Malice is a necessary ingredient in order to en¬ 
title plaintiff to recover for slander of title,^* In¬ 
deed it has been said that malice is the gist of the 
action.^* Such malice, however, may be express or 
implied^® The action cannot be maintained if the 
claim was asserted by defendant in good faith, and 
if the act complained of was founded on probable 
cause or was prompted by a reasonable belief,75 


sa r.S.— International Visible Sys¬ 
tems Corporation ▼. Hemington- 
Rand, Inc., C.C.A.Ohio. 63 P.2d 540 
—<lozpiui Otixis cited in Conway v. 
Skelly Oil Co., C.C.A.OkL. 54 P.2d 
II. 14. 

Ala.—^Womack r. McDonald, 121 So. 
57, 210 Ala. 75. 

D.C.—Herzox v. Kronman. 82 F.2d 
850. 65 APP.D.C. 253. 

Iowa.—Witmer v. Valley Xat Bank 
of Des Moines, 2T3 X.W, 870. 228 
Iowa 671. 

Kan.—^Allis-Chalmers Mfff. Co. v. 
Lowr>% 261 P. 82S. 124 Kan. 566. 

La.—Maniscalco v. Shell Petroleum 
Corporation, 146 So. 38, 176 La. 492. 

Mich.—Cozpns Jiuds oited in Glleber- 
man v. Fine. 226 X.VT. 660. 670, 245 
Mich. 8. 

Minn.—^Hayward Farms Co. v. Union 
Sav. Bank & Trust Co., 260 X.W. 
868 . 104 Minn. 473. 

X.D.—Briggs V. Coykendall. 224 X. 
W..202. 57 N.D. 7S5. 

Okl.—Rlttenbouse v. Johnson, 17 P. 
2d 457, 161 Okl. 169. 

Or,—Cavrse v. Signal Oil Co., 108 P. 
2d 720. 164 Or. 666. 120 A.L.R. 174. 

Ter.—TTinn v. Warner, Civ.App., 193 
S.W.2d 867, reversed on other 
grounds. Sup., 197 S.W.2d 338. 
mandate conformed to, Civ.App., 
190 S.W.2d 660--OOXP11S Juris cited 
In Humble Oil & Refining Co. v. 
Luckel, qiv.App., 171 S.W.2d 002. 
905, error refused—^Telton v. Bird 
Lime Sc Cement Co., Civ.App., 161 
S.W,2d 358, error refused—Stovall 
V. Texas Ca, Civ.Apii.. 262 S.W. 
152, error denied Texas Co. y. Sto¬ 
vall, 278 S.W. 1115, 214 Tex. 582. 

Wash.—Lee v. Maggard. 85 P.2d 654, 
107 Wash. 380, rehearing denied 87 
P.2d 106. 107 Wash. 880. 

37 C.J. p 181 note 7L 

00. X.C—Cardon v. McConnell. 27 
S.E. 100, 120 K.a 461. 

37 C.J. p 131 note 72. 

Wk X.C.—Cardon v. McConnell, su¬ 
pra. 

71. N.T.—^Hastings ▼. Giles Lith. 
Co., 4 N.T.S. 810, 51 Hun 364, af¬ 
firmed 24 N.E. 1005, 121 X.T. 674. 

R.I.—^Hopkins V. Drowne, 41 A. 567, 
21 ILL 20. 

7*. U.S.—^International Visible Sys¬ 
tems Corporation v. Remington- 
Rand, Inc., aC.A.Ohia 65 F.2d 540. 


Ala.~Womack v. McDonald, 121 So. 
57, 210 Ala. 70. 

Aria—Salt River Valley Water 
Users* Ass'n v. Peoria Ginning Co., 
231 P. 416, 27 Aria 145. 

Ark.—Sinclair Refining Co. v. Jones 
Super Service Station. 70 S.W.2d 
562. 18S Ark. 1075. 

Cal.—Kendls v. Cohn. 285 P. 844. 90 
CaLApp. 41, followed in Kendis v. 
Cohn, 265 P. 855, 90 CalJLpp. 706. 
D,C.—Herzog v. Kronman, 82 P.2d 
859. 65 App.D.O. 253. 

Ga.—^Taggart v. Savannah Gas Co., 
175 S.B. 491, 179 Ga. 181—King v, 
Xeill, 126 S.B. 806. 83 Ga.App. 652. 
IlL—Corpus Juris cited la Allison v. 
Berr>% 44 X.E.2d 020 , 034. 816 Ill, 
App. 261. 

Iowa.—^Wltmer v. Valley Xat. Bank 
of Des Moines. 273 X.W. 370, 223 
Iowa 671—Corpus Juris cited la 
Miller V. First Xat. Bank, 264 X. 
W. 272. 274, 220 Iowa, 1266. 

Kan,—Watkins v. Qonway, 257 P. 087, 
124 Kan. 79—^Boum v. Beck, 226 P. 
769. 116 Kan. 231. 

Ky.—^Hhrdin Oil Co. t. Spencer, 266 
S.W. 654. 205 Ky. 842. 
lA.—^Hurwitz V. Lots, 133 So. 351, 
172 La. 27—^Meraux & Xunez v. 
Gaidry, 132 So. 401, 171 Lia. S52— 
Corpus Joris quoted ia Borne v. 
Robert P. Hyams Coal Co., 121 So. 
786, 787, 10 La.App. 646. 

Mich.—Corpus Juris cited la Glieber^ 
man v. Pine. 226 X.W. 669. 671, 
248 Mich. 8 —^Binder v. Wlaskolin, 
209 X.W. 82, 234 Mich. 672. 

Minn.—Virtue v. Creamery Package 
Mfg. Co., 142 X.W. 1136. 123 Minn. 
17, Ii.R.A.1015B, 1105. 

X.D.—^Briggs V. Coykendall, 224 N. 

W. 202, 57 X.D. 785. 

(Mtl.—Corpus Juris eitad la Local 
Federal Sav. 8b Loan Ass'n of Okla¬ 
homa City ▼. Sickles, 165 P.2d 328, 
332, 196 Okl. 395—Corpus Juris cit¬ 
ed ia Noble v. Johnson, 68 P. 2 d 
838. 841, 180 Okl. 169—Keiser v. 
Kile, 26 P.2d 104, 166 Okl. 41— 
Rittenhouse v. Johnson, 17 P.2d 
4o7, 161 Okl. 160^—Xew England 
Oil & Pipe Line Co. v. Rogers, 7 
P.2d 638, 154 Okl. 2S5. 

Or.—Cawrse \\ Signal Oil Co.. 103 P. 

2d 729. 164 Or. 666 , 120 A.L.R. 174. 
Tenn.—^Waterhouse v. MePheeters, 
143 S.W.2d 766. 176 Tenn. 666 . 

Tex.—Jarrett v. Ross, 164 S.W.2d 
550, 139 Tex. 560—Humble Oil 8 b 
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Refining Co. v. Luckel. qivJLpp., 
171 S.W.2d 002, error refused—Cor¬ 
pus Juris cited ia Wright v. Wil¬ 
liamson. Civ.App., 27 S.W.2d 653, 
560—Stovall V. Texas Co., Civ.App., 
262 S.W. 152, error denied Texas 
Co. V. Stovall, 273 aW. 1116, 114 
Tex 582. 

Wash.—Lee ▼. Haggard, 85 P.2d 654. 
197 Wash. 380, rehearing denied 87 
P.2d 106, 197 Wash. 380, 

37 CJ. p 181 note 76. 

<qsaiioe>’ purports aa iatmitioa to 
vex, injure, or annoy another person. 
—Cawrse v. Signal Oil Co., 108 P.2d 
729, 164 Or. 666 . 129 A-L.R. 174. 

7a Mich.—corpus Juris cited ia 
Glieberman v, Sine, 226 X.W. 669, 
671, 248 Mich. 8 . 

Okl.—Keiser v. Kile, 26 P. 2 d 104, 166 
OkL 41. 

87 C.J. p 131 note 77. 

74. Cal.—Gudger v. Manton, 184 P. 
2d 217, 21 Cal.2d 637. 

Knowledge of fUsity or latent to la- 
jure 

One publishing matter fals^y dis¬ 
paraging another's property In land, 
chattels, or Intangibles is liable for 
damages although he did not intend 
to influence third person's conduct as 
purchaser or lessee of thing in ques¬ 
tion, neither knew nor believed dis¬ 
paraging matter to be false, and did 
not publish It from ill will toward 
owner or desire to cause bim loss.— 
Gudger v. Manton, suxjra. 

Xnteuded 'ntftanlTig 
An untrue or deceptive statement 
understood as a statement of dispar¬ 
agement is tortious, where under¬ 
standing is a reasonable construction 
of language used, notwithstanding 
person making statement did not in¬ 
tend it to be understood in that man¬ 
ner.—Paramount Pictures v. Leader 
Press, C.aA.Okl., 106 P.2d 220. 

75> U.S.—^Corpus Juris in 

Conway v. Skelly Oil Co., aCJL 
Okl., 64 R2d 11, 14. 

Ill.—Cozpns Juzis cited in Allison v. 
Berry, 44 X.B.2d 020, 934, 816 HI. 
App. 261. 

Iowa—Cozpns Juris died in Miller 
V, First Nat. Bank, 264 X.W. 272, 
274, 220 Iowa 1266. 

Ky.—^Hatcher v. Virginia Mining Co., 
2S2 S.W. 1102, 214 Ky. 193-Hardin 
Oil Co. V. Spencer. 266 aW. 654, 
205 Ky. 842. 
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although the statement may have been £alse.7« 
Thus the action cannot be maintained if the claim 
was asserted by defendant in good faith on the 
advice of counsel,*^7 especially where defendant had 
revealed the material facts fully and correctly to 
counsel, *^8 and bad faith on the part of counsel is 
immateriaL^^ 

§ 275, -PubKcation 

The publication of the slander to some person other 
than the plaintiff is a necessary element of a cause of ac¬ 
tion fdr slander of title. 

The publication of the alleged slanderous words 
is a necessary element to the cause of action.80 
Such publication must be to some person other than 
plaintiff.^^ A slander of title to the owner alone 


does not give rise to a cause of action,^* and de¬ 
fendant is not liable where plaintiff, having received 
the communication directly, displays it to third per¬ 
sons.®^ The publication may be orally or by writ¬ 
ing, printing, or otherwise.*^ 

§ 276. -Injury 

Special damages are the gist of an action for slander 
of title, and without them the action cannot be main¬ 
tained. 

The utterance of a mere falsehood, however ma¬ 
licious, is not alone sufficient to sustain an action 
for slander of title or property special damages 
are the gist of the action, and without them the 
action cannot be maintained.®* Plaintiff must have 
sustained pecuniary loss®^ as the direct and natural 


Lou —Hurwltz v. Lotz, 138 So. 351,1 
172 liS. 27—Ooxpxui d'Qzis guotod in 
Borne v. Robert P. Hyams Coal 
Co., 121 So. 786, 787. 10 I-a-App. 
64$. 

Mich.—Corpus atuis cited in Glieher- 
man V. Fine, 226 N.W. 669, 670, 
248 Mich. S. 

Minn.—-Virtue ▼. Creamery Package 
Mfg. Co., 142 N.W. 1136, 123 Minn. 
17, L.RA.1915B, 1195. 

N. J.—^Bogoslan v. First Nat. Bank of 
MiUbum. 82 A.2d 585, 188 N.J.Fa. 
404. 

N.D.—^Briggs ▼. CoykendaJl. 224 N.W. 
202, 57 NJ>. 785. 

Okl.—Corpus Jtuiii cited in. Itocal 
Federal Sav. & Lioan Ass'n of Okla- 
home City v. Sickles, 165 P.2d 328, 
382, 196 Okl 895. 

Te 3 C.—Humble Oil & Refining Co. v. 
Luckel. CivJVpp., 171 S.W.2d 902, 
error refused. 

37 C-J. p 131 note 73. 

76. Iowa.—Corpus Juris dted in 
Miller V. First Nat. Bank, 264 N.W. 
272, 274, 220 Iowa, 1266. 

Ky.—Hardin Oil Co. v. Spencer, 266 
S.W. 654. 205 Ely. 842. 

La.—Corpus Juris guoted in Borne v. 
Robert P. Hyams Coal Co., 121 So. 
786, T87, 10 LaJLpp. 646. 

N.J.—^Bogosian v. First Nat. B ank of 
Millbum, 82 A.2d 585, 133 N.J.Fq. 
404. 

Okl.—Corpus Jtirls cited in Local 
Federal Sav. & Loan Ass*n of Okla¬ 
homa City V. Sickles, 165 P.2d 328, 
332, 196 Okl. 395. 

87 C.J. p 131 note 79. 

77. Tex.—Humble Oil & Refining Co. 
V. Luckel Clv.App., 171 S.W.2d 902, 
error refused. 

Bjaotment suit brought without 
malice under advice of competent 
counsel #eus held not to give rise to 
cause of action.—Hartz v. Stauffer, 
111 So. 794, 163 La. 382. 

76; Okl.—^Noble v. Johnson, 68 P.2d 
888, 180 Okl 169. 


76. Okl—Noble v. Johnson, 68 P.2d 
838, 180 Okl 166. 

SO* Iowa.—Wltmer v. Valley Nat 
Bank of IDes Moines. 273 N.W. 370. 
223 Iowa 671 

Okl.—^Rittenhouse v. Johnson, 17 P. 

2d 457. 161 Okl. 169. 

Or.—Cawrse v. Signal Oil Co., 103 P. 
2d 729, 164 Or. 666, 129 AJL.R 
174. 

S.D.—^Youngauist v. American Ry. 
Express Co., 206 N.W. 576, 49 S.I>. 
373. 

Tex—Stovall v. Texas Co., Civ.App., 
262 S.W. 152, error denied Texas 
Co. V. Stovall, 278 S.W. 1115, 114 
Tex 682. 

87 C.J. p 131 note 8L 

8L Ala.—Woznack v. McDonald, 121 
So. 57, 219 Ala. 75. 

37 C.J. p 131 note 82. 

Composliig of Megraon and deliv¬ 
ery thereof to telegraph company 
for transmission is sufficient publica¬ 
tion.—^Youngqtulst v. American Ry. 
Express Co., 206 N.W. 576, 49 SJD, 
373. 

82. Nev.—Potosi Zinc Co, v. Maho¬ 
ney, 135 P. 1078, 36 Nev. 890. 

N.T.—New York Title Ins. Co. v. 
Hawes, 135 N.Y.S. 608, 76 Misc. 
478. 

63. Nev.—Potosi Zinc Co. v. Maho¬ 
ney, 135 P- 1078, 36 Nev. 360. 

85, CaL—Coley v. Hecker, 272 P. 

1045, 206 Cal. 22. 

37 CJ. p 132 note 85. 

85. OkL—Corpus Juris cited in 
Rucker v. Burke, 84 P.2d 20, 21, 
183 Okl. 636. 

Tex—Ckopus Jhzis gnoted in Ward 
V. Gee, Civ.App., 61 S.W.2d 553, 556, 
error dismissed. 

86. U.S.—^International Visible Sys¬ 
tems Corporation v. Remington- 
Rand, Inc., C.CA.Ohio, 65 F.2d 540 
—Carroll v. Warner Bros. Pictures, 
D.C.N.Y., 20 F.Supp. 405, 
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Ala.—Womack v. McDonald, 121 So. 
57, 216 Ala. 75—Dent v. Baloh, 104 
So. 651, 213 Ala. 311. 

Colo.—Zimmerman v. Hlnderllder, 67 
P.2d 443, 105 Colo. 340. 

Ga.—^Taggart v. Savannah Gas Co., 
176 S.E. 461, 176 Ga. 13L 
Iowa.—Wltmer v. Valley Nat Bank 
of Des Moines. 273 N.W, 870, 223 
Iowa 671—^Farmers* State Bank of 
Harris, Iowa, v. Hints, 221 N.W. 
540, 206 Iowa 911. 

Minn.—Hayward Farms Co. v. Union 
Sav. Bank & Trust Co., 260 N.W. 
868, 194 Minn. 473. 

N.Y.—^.4dvance Music Corp. v. Ameri¬ 
can Tobacco Co., 53 N.Y.S. 2d 337, 
268 App.Dlv. 707, reversed on other 
grounds 70 N.B.2d 401, 266 N.Y. 76 
—Advance Music Corporation v. 
American Tobacco Co., 50 N.T.S. 
2d 287. 183 Misc. 645. 

N.D.—Briggs V. Coykendall. 224 N. 

W. 202, 57 NJ>. 785. 

Okl.—Corpus Jtixis dtad is. Rucker 
V. Burke, 84 P.2d 20, 21, 188 Okl. 
689—^Rittenhouse v. Johnson, 17 P. 
2d 457, 161 Okt 166. 

Or.—Cawrse v. Signal Oil Co., 103 P. 

2d 729, 164 Or- 666, 129 AJLuIL 174. 
Tex—McCollum Exploration Co. v. 
Beaugh, Civ.App., 146 S.W.2d 1106, 
affirmed Reaugh v. McCollum Ex¬ 
ploration Co., 163 S.W.2d 620, 139 
Tex 485—Corpus Jhzls guoted lx 
Ward V. Gee, Civ.App., 81 S.W,2d 
555, 556, error dismissed—Stovall 
V. Texas Co., Civ.App., 262 S.W. 
152, error deziied Texas Co. v. Sto¬ 
vall, 278 S.W. 1115, 114 Tex 582. 

37 O.J. p 132 note 87. 

87. U.S.—^International Visible Sys¬ 
tems Corporation v. Remington- 
Rand, Inc., C.C.A.01iio, 65 FAd 546. 
Okl.—Corpus Jtizis dted ha Bu^er 
V. Buike, 84 P.2d 20, 21, 133 OkL 
639. 

Wash.—^Lee v. Haggard, 35 F.2d 654, 
197 Wash. 380, rehearing denied 
87 P.2d 106, 197 Wash. 380. 

I 37 O.J. p 132 note 38. 
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result of the publication of the words,*^ There can 
be no right of action when the damages result not 
from defendant's act, but from the voluntary act 
of plaintiff.89 

Interference u*ith contractual relations. It has 
been held that, where there is a valid and subsist¬ 
ing contract concerning certain property, and a 
third person by a malicious slander of a title or in¬ 
terest in the property induces a breach of the con¬ 
tract, the remedy of the parly injured thereby is in 
contract against the person refusing to perform 
and not against the third person for slander of ti¬ 
tle.®® However, if the effect of the slander is not 
to create a breach of contract but to prevent an 
owner from making a contract concerning the prop¬ 
erty, an action for slander of title will lie against 
the intermeddler.®^ If the action is based on the 
prevention of a sale, plaintiff need not show an en¬ 
forceable contract with a prospective purchaser,®® 
it being sufficient to show that such purchaser was 
able, ready, and willing, and would have purchased 
but for defendant's wrongful act®®* If the sale 
is prevented not because of the slander, but because 
of some wholly different reason, there can be no 


recovery.®^ Recovery has been held not to be 
barred, however, by plaintiff's voluntary disclosure 
to a prospective purchaser of a slander which was 
a matter of record, the record, rather than plain¬ 
tiffs disclosure thereof, being regarded as the cause 
of the loss of sale.®® 

§ 277. Privilege 

Defamatory matter published In due course of a ju. 
dicial proceeding, pertinent to the inquiry, is absolutely 
privileged and will not sustain an action for slander of 
title; also In such actions the defendant may be Im¬ 
mune from liability on the ground that the communlca- 
tion ia qualifledly privileged. 

As in case of defamation against the person, dis¬ 
cussed supra § 104, it has been held that defama¬ 
tory matter published in due course of a judicial 
proceeding, pertinent or material to the inquiry, is 
absolutely privileged, and will not sustain an ac¬ 
tion for slander of title.®® Also in these actions 
defendant may be immune from liability on the 
ground that the communication is qualiffedly priv¬ 
ileged,®7 and it has been stated that the rules gov¬ 
erning communications qualifiedly privileged are the 
same in slander of title as in ordinary libel and 
slander.®® A communication disparaging another's 


8& Cal.—Gudgrer r. Menton, 114 P. 

2d 217. 21 Cat2d S37. 

D.C—Henos v. Kronmaxi, S2 F.2d 
85S, 16 APP.D.C. 253. 

Ky.—Gozpse Jhixis cited is Payne 
T. Tevis, 134 S.W.2d SSI, 383. 302 
Ky. 213. 

OU.—Oozpoji Jute cited Is Bucker v. 

Burke. 84 P.2d 20. 21, 183 Okl. 339. 
Tex.—^Reausb v. HeCoUum Explora- 
tkm Ca. 133 aW.ld 320, 139 Tex. 
485. motion dismissed 137 aW.2d 
227, 140 Tex. 322. 

37 C.J. p 132 note 33. 

89L Cal.—r. Title Ins. Sb Trust 
Cou 201 P. 115. 137 CeL 168. 

sa. Ale. O O a c pu i Ante c i te d is 
Ziouislese Oil Corporatkm ▼. Green. 
131 So. 473, 431, 230 Ale. 470— 
Dent T. Belch, 104 So. 351, 231 Ale. 
311. { 

Golou—Ximmermeu ▼. Hinderlider. 37 1 
P.M 443, 105 Colo. 340. 

N.J.—StScc T. KuriloS, 141 A. 314. 
0 KAJCisc. 371. 

OkL—Occpwi JSrte dted is Bucker 
▼. Bmke, 84 P.2d 23. 21. 183 OkL 
030. 

37 CU. p 132 note 31. 

Jk vesdeg wiu> TulffBtsaOy gelessee 
psrelieser bound by enforeeeble con- 
tnet or ecquiesces In his refusel to 
eonsFlete deel beceusc of slender of 
title destroys his ceuse of ection for 
the slamder.—Bucker y. Burke, 34 P. 
2d to. 183 OkL 333—37 CJ. p 132 
sots 31 M. 

90, OaL—Gudger v. Menton, 131 P, 
3d 217, 21 Cel.3d 537, 


! Or.—Cawrse v. SIgnel Oil Co., 103 
P.2d 723. 164 Or. 666, 139 A.21B. 
174. 

37 C.J. p 132 note 92. 

IkHM of sole to partiDnlar person 
was required to he showzk. 

Minn.—Wilson r. Dubois. 23 N.W. 38. 

35 Minn. 471. 63 Am.B. 335. 

Tex.—Boss Y. Jarrett, C1yA.pp., 146 
S.W.2d 213, aifirmed Jarrett v. 
Boss, 164 S.W.2d 550. 133 Tex. 560 
—^Houston Chronicle Pub. Co. y. 
Martin. C|iy.App., 5 S.W.2d 170, er¬ 
ror dismissed. 

98. Okl.-^mith v. Autry. 133 P. 
623, 32 OkL 23. 

93. OkL—Smith ▼. Autry, supra. 

Zf the pnmhaseg is sot Usaaoieny 
abZe^ plaintiff cannot recoYer.—Boss 
T. Jarrett, ClvJLpp,, 143 S.W.2d 213. 
affirmed Jarrett y. Boss, 184 aW.2d 
550, 133 Tex. 530. 

94. Wash.—^Ijee v. Magsard. 35 P.2d; 
354. 197 Wash. 380, rehearing de¬ 
nied 37 P.2d 103, 197 Wash. 380. 

IBadsl 

Where a colored man testified in 
action for slander of title that he 
abandoned negotiations to purchase 
plaintiff*s lease only because defend¬ 
ant said he did not want **ziigger8’* on 
his place and would do eyerything in 
his power to prevent witness from 
coming in. evidence did not establish 
fkets authorising Jury to find defend¬ 
ant liable, as slander of titla if any. 
did not effect termination of negotia¬ 
tions.— (Lee V. Maggard, supra. 
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96, CbJL—G udger T. Btenton, 184 P. 
2d 217. 81 Cal.2d 537. 

sa Kan.—Corpus Jtute quoted la 
Z>ayi8 V. Union State Bank, 20 P. 
2d 508. 510, 137 Kan, 234. 

Mo.—Maginn y. Schmick, 105 S.W. 

666, 127 MoJlpp. 411. 

Tex.—Ward y. Gea CaiYA.pp., 61 (B. 
W.2d 555. error dismissed. 

A person is aofe liablo in dainsges 
merely for being unsuccessful in de¬ 
fending or asserting Judicially what 
he believes to he his right.—Clazk y. 
Tensas Delta Land CO., 133 So. 1, 172 
La. 313. 

Levy of eaceention is not absolute¬ 
ly privileged as an act in due course 
of Judicial proceeding.—Gudger v., 
Manton, 134 P.2d 217, 21 Cal.2d 537. 

97, Minn.—Virtue r. Creamery Pack¬ 
age Mfg. Co.. 142 N.W. 1133, 123 
Minn. 17, L.RJL1915B, 1135. 
Statute defining *<pzivlleged publi- 

oation’’ as one made in communica¬ 
tion without malice to person inter¬ 
ested therein by one also interested, 
or standing in such relation to per* 
son interested as to afford reasonable 
ground for supposing innocent mo¬ 
tive, or on request by person inter¬ 
ested provided qualified or condition¬ 
al privilege and did not apply to re¬ 
cording of execution, since record 
was notice to all persons, not mere¬ 
ly to a person interested.—Gudger v. 
Manton, 134 P.2d 217, 21 Chl.2d 537. 

98, Minn.—Virtue v. Creamery Pack¬ 
age Mfg. Co., 142 N.W. 1183, 123 
Minn. 17, L.BJL1915B, 1135. 
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title or property is qualifiedly privil^ed if the pub¬ 
lication was honestly made by defendant, believing 
it to be true, and there was a reasonable occasion 
or exigency in the conduct of his own affairs in 
matters where his interest was concerned, which 
fairly warranted the publication.®^ Thus an asser¬ 
tion by defendant that he has some right, title, or 
interest in the property, made in an honest belief 
of its truth, defendant supposing that he is entitled 
to the interest he asserts, is qualifiedly privileged 
and no action for slander of title can be main¬ 
tained, although the statements are in fact untrue.^ 
If defendant, believing himself to have an exclu¬ 
sive patent, issues a notice of an alleged infringe¬ 
ment by plaintifiF in good faith as a warning against 
an invasion of his rights, a mistake on his part as 
to the validity of his claim will not render him lia¬ 
ble to an action.® So the discontinuance or loss of 
a suit with respect to property will not r^der the 
person bringing it liable for slander of title where 
he had reasonable grounds for believing that he had 
a good cause of action.® Publication of defama¬ 
tory matter qualifiedly privileged is actionable, how¬ 
ever, if actuated by express or actual malice,^ and 
a qualified privilege may be lost by including in the 
privileged statement false statements in excess of 
the necessities of the case.® 

§ 278. Actions 

a. In general 

b. Persons entitled to sue and persons li¬ 

able; parties 

c. Time to sue and limitations 

d. Jurisdiction and venue 

e. Pleading 


t Evidence 

g. Trial and judgment 

a. In General 

The remedy for a slander of title ordinarily Is an ac¬ 
tion at law, and, while an action for slander of title Is 
distinguishable from an ordinary action for defamation. 
It la subject to many of the rules applicable to personal 
slander when the words themselves are not actionable^ 

The remedy for a slander of title ordinarily is an 
action at law,® based on the tort^ in the nature of an 
action of trespass on the case.® While it is distin¬ 
guishable from an ordinary action for defamation,® 
it is subject to many of the rules applicable to per¬ 
sonal slander when the words themselves are not 
actionable.^® 

The availability of injunction as a remedy is dis¬ 
cussed in Injunctions § 136. 

K Persons Entitled to Sue and Persons IdaUe; 

Parties 

An action for slander of title is maintainable only by 
one who possesses an estate or Interest In the property 
slandered, and It has been held that two or more per¬ 
sons may not as a general rule be held Jointly liable for 
a verbal slander of title. 

Since in order to entitle plaintiff to recover he 
must possess an estate or interest in the property 
slandered, as discussed supra § 272, an action for 
slander of title is maintainable only by one who 
possesses an estate or interest in the property slan¬ 
dered.^^ The rule, discussed supra § 159, that, 
where several persons are injured by the same li¬ 
bel or slander, each must sue alone unless they are 
jointly interested has been applied to actions for 
slander of title.i® While it has been held that two 


89. U.S.—Huxley v. Hayes, C-CSJPa., 
191 P. 943. affirmed 201. P- '899, 120 
C.C.A. 413. 

C5al.—Gudger v. Mauton, 1'84 P.2d 21f, 
21 C!al.2d 637. 

Ky.—Hardin Oil Co. v. Spencer, 206 S. 

W. 654. 205 Ky. 842. 

Hass.—Swan v. Tappan, 5 Cush. 104, 
Minn.—Virtue v. Creamery Package 
Mfg. Co., 142 N.W. 1136, 123 Minn. 
17, L,.ILA.1915B 1195. 

A person who in the bona JUle as¬ 
sertion of his own title attacks an¬ 
other’s title is regarded as standing 
in a more favorable position than he 
who attacks the title of another 
without such cause.—^Kendall v. 
Stone, 4 N.T.Super. 269, reversed on| 
other grounds 5 N.T, 14. 

1. C^—Gudger v. Manton, 184 P.2d 
217, 21 CaL2d 537. 

37 OJr. p 132 note 1. 

8. Minn.—Virtue v. Creamery Pack¬ 
age Mfg. Co., 142 N.W. 1186, 123 
Minn. 17, LuR.A.1915B 1195. 

37 aJ. p 138 note 2. 


3. N.T.—Bailey v. Dean, « Barb. 297. 
37 aJ. p 133 note 3. 

4. CaX.—Gudger v, Manton, 184 P.2d 
217, 21 Cal.2d 687. 

Tex.—Houston CShroni^e Pub. Co. v. 
Martin. Oiv.Ap'p., 5 S.W.2d 170, er¬ 
ror dismissed. 

37 C.J. p 182 note 98. 

5. SJ>,—Toungquist ▼. American 
By. Bxpress Co., 206 N.W. 576, 49 
S.D, 375. 

e. Mo.—Nat 'E4. McGuire Oil & Sup¬ 
ply Co. T. Marvin, App., 201 S.W. 
628. 

7, U.S.—Stevenson v. Dove, C.CJ7. 
J., 106 F. 466. 

Ifass.—^McIJonald v. Green, 57 N.BL 
211, 176 Mass. 118. 

8; Pa.—^Hygienic Fleeced Underwear 
Co. V. Way, 35 Pa-Super. 229. 

37 CJ*. p 130 note 43. 

9. Pa.—Hygienic Fleeced Uhderwear 
Co. V. Way, supra. 

la U.S,—Carroll v. Warner Bros. 
Pictures, D.C.N.T., 20 F.Supp. 405. 
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N.Y.—Kendall v. Stone, 5 N.T. 14. 

13- lU.—Allison T. Berry, 44 N.E.2d 
929, 816 IlLApp. 261. 

La.—Hoover v. Vinyard, 4 IslApp. 
640. 

Tex.—Winn v. Warner, Civ-App., 172 
S.W.2d 526, error refused. 

87 C.J. p 188 note 5. 

Oertflloate of homestead entzy 

One holding land imder certificate 
of homestead entry was entitled to 
action for slander of title 
prior to issuance of patent notwith¬ 
standing as between himself and sov¬ 
ereign power such person holds only 
an inchoate or eguitahle title.—Shan¬ 
non V. Berlin, La.App., 22 Sou2d 666. 

Vmstee was entitled to sue on be¬ 
half of trust beneficiaries.—Parkiiis 
V. Louisiana Land & Sxploration Co., 
182 So. 499, 171 La. 918. 

12. Mass.—Gaiynski t. ^Zbonw IX 
Cush. 10. 

Mich.—Child V. Bmerson, 68 K*W« 
292, 102 MIeb. 86. 
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or more persons may not as a general rule be held 
jointly liable for verbal slander o£ title,^* slander 
of title may be committed by two persons jointly.!^ 
So it has been held that, under circumstances where 
all arc jointly concerned and interested, and par¬ 
ticipate in the general purpose, the concert and co¬ 
operation may be shown, although the false and ma¬ 
licious statements may have been made by one 

alone.15 

Purchaser unth notice. A person purchasing the 
property with notice of the alleged slander of title 
has been held to be in no position to complain 
thereof.^® 

a Time to Sne and Limitations 

The time within which actions for slander of title 
must be commenced is regulated by statute, and ordinari¬ 
ly the statute of limitations governing such actions com¬ 
mences to run from the time the defendant attacks the 
plaIntifPs title. 

The right of action for slander of title or prop¬ 
erty accrues from the time of publication.^^ The 
time within which such actions must be commenced 
usually is regulated by statute.18 Although there 
is also authority to the contrary,19 such actions 
have been held to be governed by statutes of limi¬ 
tation applicable to ordinary actions for libel and 
slander.-® 

Ordinarily the statute of limitations commences 
to run from the time defendant attacks plaintiffs 
title.2i Where, however, the slander complained 
of consists of a continued claim of rights in plain¬ 
tiffs property" by defendant, it has been held that 
the statute of limitations does not commence to run 


58 C.J.S. 

until defendant ceases to set up his adverse daims.92 

d. Jurisdictioii and Venue 

Ordinarily the Jurisdiction of a court of equity does 
not extend to actions for slander of title, and it has 
been held that the venue of an action for slander of 
title to real estate is governed by statutes governing the 
venue of actions for the determination of rights or inter¬ 
ests in realty or for injury to realty. 

As discussed supra § 278 a, the remedy for a slan¬ 
der of title ordinarily is in an action at law, and 
it has been held that the jurisdiction of a court of 
equity does not extend to cases of false representa¬ 
tions as to the character or quality of plaintiffs 
property, or as to his title thereto, which involve 
no breach of trust or of contract^^ Xhe venue 
of actions for slander of title to real estate has 
been held to be governed by statutes governing the 
venue of actions for the determination of rights 
or interests in real property or for injuries to real 
property.2* 

e. Pleading 

(1) In general 

(2) Declaration, complaint, or petition 

(3) Plea or answ’er; coimterclaim 

(4) Issues, proof, and variance 

(1) In General 

It has been stated that the rules of pleading are en¬ 
forced with peculiar strictness in actions for slander of 
title. 

In actions for slander of title it has been stated 
that the rules of pleading are enforced with peculiar 

strictness.26 


13. Ohlo.^Allen t. Sinnig. 8 Ohio 
N.P..N.S.. 20X. 

37 C.J. p 133 note 10. 

Amdigawr of leage^ held on option, 
was held not liable to landowner for 
assignee’s subsequent slander of ti¬ 
tle.—Watkins V. Conway, 257 P. 837. 
124 Kan. 70. 

14. Vo.—Butts V. Itong, S8 S.W. 
754, 84 Mo.App. 6S7. 

15. Vich.—Ohesebro ▼. Powers, 44 
N.W. 280. 78 Mich. 472. 

BenKUi not cowsentfsir to slander 
was not liable therefor.—Watkins v. 
Conway, 257 P. 837, 124 Kan. 79. 

Uk Kan.—Glintac Oil Co. v. Weiner, 
84 P.2d 308. 150 Kan. 430. 
m e eowa . Botioe 

Purchaser of lease who purchased 
while aiUdavit claiming title to lease 
was of record was not entitled to 
maintain action predicated on refus¬ 
al to remove allidavit from record, 
since purchaser was charged with 
notice of contents of affidavit at time 
of purchase of lease,—Glimac Oil Co. 
T. Weiner, supra. 


17. Ga.—King v. Miller, 133 S.R 
802. 35 Ga-App. 427- 

18. Or.—Woodard v. Pacific Prult 
& Produce Co., 106 P.2d 1043. 165 
Or. 250. 131 A.RR. 832. 

Zdsnitatioiis goveraing trospass on, 
or damages to, realty 

(1) An action for slander of title 
to realty has been held not to be 
governed by the statute of limita¬ 
tions applicable to actions for tres¬ 
pass on realty, since trespassing on 
real property contemplates unlawful 
entry or direct physical invasion of 
realty.—^Buehrer ▼. Provident Mut. 
Life Ins. Co., of Philadelphia. 175 
K.B. 25, 123 Ohio St. 264, 

(2) It has been held, however, that 
a statute governing acUons for tres¬ 
pass on. or damages to. realty ap¬ 
plies to actions for slander of title to 
realty.—^King v. Miller, 133 S.E. 302. 
35 Ga-App. 427- 

19. 111.—Reliable Mfg. Co. v. Vaugh¬ 
an >;ovelty Mfg. Co., IS X.E.2d 518. 
294 lU.App. 601. 
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20. IT.S.—Carroll v. Warner Bros. 

Pictures, D.C.N.T., 20 P.Supp. 405. 
Colo.—Bush V. McMann, 55 P. 966, 
12 ColoJlpp. 504. 

Ohio.—^Buehrer v. Provident Mut 
Life Ins. Co. of Philadelphia, 275 
X,B. 26. 123 Ohio St M4. 

Or.—Woodard v. Pacific Fruit & Pro¬ 
duce Co.. 106 P.2d 1043, 165 Or. 
250. 181 A.L.R. 332. 

SL Ga.—King v. MUler, 133 S.EL 302, 
35 Ga»App. 427. 

2SL Mich.—Chesebro v. Powers, 44 
N.W. 280, 78 Mich. 472. 

Okl.—Gozpns gnxis quoted In New 
England Oil & Pipe Line Co. v. 
Rogers, 7 P.2d 638, 642, 154 Okl. 
285. 

23, Mass.—Lawrence Trust Co. v. 
Sun-American Pub. Co., 138 N.R 
655, 245 Mass. 262—Boston Diatite 
Co. V. Florence Manufacturing Co., 
114 Mass. 69. 

24 Cal,—Coley v. Hecker. 272 P. 
1045, 206 Cal. 22. 

25, Ala.—Ebersole v. Fields, 62 So. 
73, 181 Ala. 421, 
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(2) Declaration, G)mplamt, or Petition 

(a) In general 

(b) Damages 

(a) Tn General 

In an action for slander of title, the complaint or pe¬ 
tition must allege the requisite elements of the cause of 
action, but it is neither necessary nor proper to allege 
evidentiary matters by which the ultimate facts are to 
be established. 

General rules with regard to the sufficiency of 
the declaration, complaint, or petition have been 
applied in actions for slander of property or title.26 
Accordingly, the complaint or petition must allege 
the requisite elements of the cause of action.27 It 
is neither necessary nor proper, however, to allege 
evidentiary matters by which the ultimate facts are 
to be established.^^ 

Publication and language used. Plaintiffis initial 


pleading must set forth the publication of the slan¬ 
der 29 It has been held to be necessary that the 
language complained of be distinctly averred as 
published®® and that it is not sufficient to give mere¬ 
ly its general purport and effect®^ 

Falsity. The complaint or petition must set forth 
the falsehood of the statements made.®® 

Malice. As a general rule the complsdnt or pe¬ 
tition must allege malice®® and want of probaUe 
cause.®* An allegation that the slander was pub¬ 
lished maliciously and with knowledge of its falsi¬ 
ty has been held to negate any privilege on the part 
of defendant.®® 

Description of property and title thereto. It is 
necessary for plaintiff to set forth and describe in 
his complaint the property respecting which the 
defamatory statements have been made,®® as well 


26. Ala.—^Dent v. Balch, 104 So. 051, 
231 Ala. 311. 

Iowa.— Witmer v. Valley Nat Bank 
of Des Moines. 273 N.W. 870. 223 
Iowa 671. 

27. D.C.—Herzoff v. Kronman, 82 F. 
859, 66 App.D.C. 253. 

Iowa.—Kodk r. Burgess, 149 N.W. 
858, 167 Iowa 727. 

Tex.-^hell Oil Oo. v. Howth, 159 
S.W.2d 488, 138 Tex. 357—Stovall 
V. Texas Co., Civ.App., 262 S.W. 
152, error denied Texas Co. v. 
Stovall, 278 S.W, 1115, 114 Tex. 
582. 

37 aj. p 183 note 16. 

€k>niidaiii2 suffloient 
Ala.—Womack v. McDonald, 121 So. 
57. 219 Ala. 75. 

CaL—Coley v. Hecker, 272 P, 1045. 
206 Cal. 22—^Bzmirllan v. Otto, 84 
P.2d 774, 139 CalA.pp. 486. 

Ky.—^Ideal Savings Loan ds Building 
Ass'n of Newport v. Blumberg, 175 
S.W.2d 1015, 285 Ky. 868, 160 A.L. 
R. 718. 

Or.—Woodard v. Pacific Fruit & Pro¬ 
duce Co., 106 P.2d 1048, 165 Or. 
250. 131 A.L.B. 832. 

Complaint lield iaumflloiMLt 
TT.S.—^International Visible Systems 
Corporation v. Remington-Rand, 
Inc., aCJLObio, 65 P.2d 540. 

Ala.—^Louisiana Oil Corporation v. 

Green. 161 So. 479, 230 Ala. 470. 
CaL—Neville v. Higbie, 20 P.2d 348, 
130 Cal.App. 669. 

Ga.—Brinson v. Carter, 113 S.B. 820, 
29 Ga.App. 159. 

Kan.—Davis v. Union State Bank, 20 
P.2d 508, 137 Kan. 264. 

N.C.—Texas Co. v. Holton, 27 S.B.2d 
293, 228 N.a 497. 

Tex.—Jarrett v. Ross, 164 S.W,2d 
559, 139 Tex. 660. 

28. Mo.—^Butts v. Long, 68 S.W. 764, 
94 MoA.pp. 687* 


29- Iowa.—Wltmer v. Valley Nat. 
Bank of Des Moines, 278 N.W. 370, 
223 Iowa 671. 

Tex.—^Humble Oil & Refining Co. v. 
Luckel, Civ.App., 171 S.W.2d 902, 
error refused. 

30. Ky.—Continental Realty Co. ▼. 
Little, 117 S.W. 810, 185 Ky. 618. 

37 CJ*. p 133 note 18. 

31. Mo.—^Butts V. Long, 68 S.W. 754, 
94 MoJIlPP. 687. 

32. TJ.Sw—International Visible Sys- 
tencus Corporation v. Remington- 
Rand, Inc., C.aA.Oblo, 65 F.2d 540. 

D.C.—Herzog v. Kronman, 82 F-2d 
859, 65 App.D.C. 253. 

Iowa.—Witmer v. Valley Nat. Bank 
of Des Moines, 278 N.W. 370, 223 
Iowa 671, 

Tex.—Humble Oil & Refining Co. v. 
Luckel, Clv,App., 171 S,W.2d 902, 
error refused—Stovall v. Texas Co., 
Civ..4pp., 262 S.W. 152, error denied 
Texas Co. v. Stovall, 278 S.W. 1116, 
114 Tex. 582. 

37 C.J. p 133 note 31. 

33. TJ.S.—International Visible Sys¬ 
tems Corporation v. Remington- 
Rand, Inc., C.C.A.OhIo, 65 P.2d 640. 

p.C.—Herzog v, Kronman, 82 P.2d 
859, 65 App.D.a 253. 

Ga.—Oozpiis ^nuis cited in Taggart 
V. Savannali Gas Co., 175 S.B. 491, 
492, 179 Ga. 181—King v. Neill, 126 
S.B. 896, 33 Ga.App. 552. 

Ill. —Allison V. Berry, 44 N.B.2d 929, 
316 I11.APP. 261. 

i lowsu—Witmer v. Valley Nat. Bank 
of Des Moines, 273 N.W. 370, 223 
Iowa 671. 

Ky.—Ideal Savings Loan & Biilld- 
Ing Ass’n of Newport v. Blumberg, 
175 S.W.2d 1016, 295 Ky. 858— 
Oil Co. V. Spencer, 266 S.W. 
654. 205 Ky. 842. 

Tenn.—Coxpns JnzlB died in Water- 
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house V. McPheeterrs, 145 S.W.2d 
766. 767. 176 Tenn. 886. 

Tex.—Jarrett v. Ross, 164 S.W.2d 
550. 139 Tex. 560—Shell Oil Co. T. 
Howth, 159 S.W.2d 483. 138 Tex. 
357—Humble Oil & Refining Co. v- 
Luckel, Civ.App.. 171 S.W.2d 902, 
error refused—Stovall v. Texas 
Co., CiY.App., 262 S.W. 152, error 
denied Texas Co. v. Stovall, 373 S. 
W. 1115, 114 Tex. 582. 

37 C.J. p 133 note 22. 
fXUdsr statutes 

(1) Statute providing that, in ac¬ 
tions for libel or slander, general al¬ 
legation that defamatory matter was 
published or spoken of plaintiff shall 
be sufficient, was held not to re¬ 
lieve plaintiff of necessity of alleg¬ 
ing malice.—^International Visible 
Systems Corporation v. Remington- 
Rand, Inc., aCA-Ohio, 65 F.2d 540. 

<2) In view of a statute providing 
that injurious publication is presTim- 
ed to have been malicious If no jus¬ 
tifiable motive for making it is 
shown, a petition alleging that de¬ 
fendants wrongfully published the 
defamatory matter has been held not 
defecUve for failure to affirmatively 
allege malice.—Kingkada v- Plum¬ 
mer, 239 P. 628. Ill OkL 197. 

Allegation of knowledge of falsity, 
if essential, held sufficient.—^Ideal 
Savings Loan & Building Ass^n of 
Newport v. Blumberg, 175 S.W.2d 
1015, 295 Ky. 858, 150 A.LJ^ 713. 

34. Ky,—Hardin Oil Co. v. Spencer, 
266 S.W. 654, 205 Ky. 842, 

Tenn.—Waterhouse v. McPheetors, 
145 S.W.2d 766, 176 Tenn. 666, 

37 aJ. p 134 note 23. 

35. CaL—Davis v. Wood, 143 PAd 
740, 61 CaLApp.2d 788. 

3a» CaL—Burkett v. Griffith, 37 F. 
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as to aver his title thereto, or his estate or interest 

therein.57 

(b) Damages 

An averment of special damage It necessary, and 
such damage must be distinctly and particularly set 
out. 

Since words spoken of property arc not in them¬ 
selves actionable, as discussed supra § 270, and 
special damage is essential to maintain the action, 
supra § 276, an averment of special damage is nec- 
essary.ss Such damage must be distinctly and par¬ 
ticularly set out; an allegation of loss in general 
terms is not sufficients^ The complaint or peti¬ 
tion must show that the damages are the natural 
and probable consequence of the slander.^o It is 
generally necessary to aver that the words were 
published pending some treaty or public auction for 
the sale of the property, and that thereby an in¬ 
tending purchaser was prevented from bidding or 


cmnpeting;^^ in sudi case the names of the 
particular customers or purchasers lost by reason 
of the slander must be alleged.^^ xhis rule does 
not necessarily apply, however, in aH cases of slan¬ 
der of property as distinguished from slander of 
title.^^ It is not essential that the measure of dam¬ 
ages be pleaded.^* 

Nominal damages. It has been held that^ if the 
charges of slander of title are sustained, plaintiff 
will be entitled to a judgment for at least nominal 
damages in vindication of his right, although no 
substantia] damages are alleged.^^ 

(3) Plea or Answer; Counterclaim 

General rules applicable to the plea or answer In oth¬ 
er civil actions have been applied in actions for slander 
of title. 

General rules applicable to the plea or answer in 
other civil actions have been applied in actions for 


557. 90 Cal. 532, 25 Am.S.R. 151, 
13 707. 

SeacxiptiOB bald snfficient 

Cal.—Davis v. Wood, 143 P.2d 740. Si 
Cal.App.2d 7S8. 

37- Iowa.—^Witmer v. Valley Xat. 
Bank of Des Moines. 273 N.W. 870, 
223 Iowa 671. 

Tex.—Reaugh v. McCollum Explora¬ 
tion Co., 163 S.W.2d 620, 139 Tex. 
4S5. motion dismissed 167 S.W.2d 
727, 140 Tex. 322-Humble OH & 
Reflning Co. v. Duckel, ClvJV.pp., 
171 S.W.2d 902, error refused— 
Stovall V, Texas Co., Civ.App.. 262 
S.W. 152. error denied Texas Co. 
V. Stovall, 273 S.W. 1115, 114 Tex. 
SS2. 

37 C.X p 134 note 37. 

sa. C.S.—International Visible Sys¬ 
tems Corporation v. Remington- 
Rand, Inc., C.C.A.Obio, 65 F.2d 540 
—Carroll v. Warner Bros. Pictures, 
D.C.N.T.. 20 P.Supp. 405. 

Ala.—Dent t. Balch, 104 So. 651, 213 
Ala. 311. 

CaL—Davis v. Wood, 143 P.2d 740, 61 
Cal.App.2d 788. 

Gs.—Ooxpns gaxis dtsd is Taggart v. 
Savannah Gas Co., 175 &E. 491, 
4t3, 179 Ga. 181. 

Iowa.—Witmer v. Valley Xat. Bank 
of Des Koines, 273 N.W. 370, 223 
Iowa 671—^Farmers* State Bank of 
Harris, Iowa y. Hints, 221 N.W. 
540. 266 Iowa 911. 

Ey.—Ideal Savings Iioan 4k Building 
ABS*n of Newport v. Blumberg, 175 
8.W.2d 1015, 295 Ky. 858, 150 A. 
1«.R. 713. 

Kinn.—Hayward Farms Co. y. Union 
Say. Bank A Trust Co., 260 N.W. 
168, 194 Kinn. 473. 

N.T.—Advance Kusic Corp. y. Amer¬ 
ican Tobacco Co., 53 N.Y.S.2d 337, 
168 AppMr, 707, reversed on other 


grounds 70 NJB.2d 401, 296 N.T. 79 
—Schering 4b Glats y. American 
Pharmaceutical Co., 258 N.Y.S. 504. 
236 App.Div. 315, reversed on other 
grounds 185 N.B. 109, 261 N.Y. 
304—Seeck 4b Eade v. Pertussin 
Chemical Co., 256 N.Y.S. 567, 235 
App.Div. 251. 

Tex.—Humble OH 4b Refining Co. v. 
Luckel, Civ.App.. 171 S.W.2d 902. 
error refused—Corpus juris cited 
in McCollum Exploration Co. v. 
Reaugh. Clv-App., 146 S.W.2d 1109, 
1110, affirmed Reaugh v. McCollum 
Exploration Co.. 163 S.W.2d 620. 
139 Tex. 485—Houston Chronicle 
Pub. Co. y, Martin, ClvA^pp., 5 S. 
W.2d 170, error dismissed—Stov¬ 
all V. Texas Co., CivJtpp., 262 S.W. 
152, error denied Texas Co. v. 
Stovall, 278 S.W. 1115, 114 Tex. 
582. 

37 CJ. p 134 note 26. 

A statute, decZamtivu of the couu 
mon law, giving a right of action for 
libelous or slanderous words im¬ 
pugning one’s title to property does 
not avoid the necessity of*aIleging 
special damages.—Ebersole v. Fields, 
62 So. 73. 181 Ala, 421. 

39. Ala.—^Dent v. Balch, 104 So. 651, 
213 Ala. 311—Ebersole v. fields, 62 
So. 73, 181 Ala. 421. 

D.C,—Herzog y. Kronmim, 82 F.2d 
859, 65 APP.D.C. 253. 

Tex.—Corpus Jtizis guotsd in Waxd 
y. Gee, Civ.App., 61 S.W.2d 555, 
556, error dismissed. 

37 C.J. p 134 note 26 [aj. 

ZkosB in each particular of claimed 
special damages need not, however, 
be stated under this rule. 

Ala.—Womack v. McDonald. 121 So. 
57, 2X9 Ala. 75—Dent v- 104 

So. 651, 231 Ala. 311. 
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Jdlegailons hdld sufiieleiit 
Ala.—Dent t. Balch, 104 Ba, 651, 281 
Ala. 811. 

S.D.—Toungqulst v. American Ry. 
Express Co., 206 N.W. 576, 49 SJ>. 
375. 

! Tex.—^Houston Chronicle Pub. Cbu v. 
Martin, CStJ-pp. f aW.Sd 170. w- 
ror dismissed. 

AU^rations held Issnffioisnt 
N.Y.—Wittemann v. Wlttenoann Co., 
151 N.Y.S. 813, 86 MIse. 266, affirm¬ 
ed W2 N.Y.S. 1166, 168 App-Div. 
930. 

40» La.—Borne v. Robert P, Hyams 
Coal Co., 121 So. 786 p 16 LaJlpp. 
646. 

37 C.J. p 134 note 80. 

4L Cal.—Burkett T. Griffith, 27 P. 
527, 90 CaL 532, 25 AmSJEL 151, 
18 L.R.A. 707. 

Colo.—^Zimmerman t. Hinderlider, 97 
P.2d 443, 105 Colo. 340. 

Tex.—Corpus Juris cited in SheU Oil 
Co. v. Howth. 169 S.W.2d 483, 490, 
138 Tex. 857—Humble Oil 4b Refin¬ 
ing Co. v. LuckeL dvJtpp.. 171 S. 
W.2d 902, error refused—*Coxpus 
Juris cited in Houston Chronicle 
Pub. Co. T. Martin, CivJtpp.. 5 S. 
W.2d 170, 174, error dismissed 

42. Tex.—Cbrpus Juris elted In 
Houston Chronicle Pub. Co. v, Mar¬ 
tin, Ciy.App., 5 S.WM, 170, 174, 
error dismissed. 

37 CLJ. p 184 note 8A 
43- Tex.—^Houston Chmnlcls Pub. 
Co. y. Martin, Ciy.App., 5 aW-2d 
170, error dismissed. 

6A Ky.—^Ideai Savings Loan A 
Building Ass’n of Newport v. 
Blumberg, 175 aW.2d 1015, 295 Ky. 
858, 150 A.L.R. 712. 

4S. Mo.—Greenlake Jhr. Co. v. 
Swaithout. App., 161 &WM 697— 
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slander of title or property.^® It has been held that 
the right of action for slander of title may not be 
set off, as a counterdaim, against a claim on con¬ 
tracts^ 

(4) Issues, Proof, and Variance 

The plea of general issue denies the fact of publica¬ 
tion and that the publication was malicious and false, 
and the proof must correspond substantially with the Is¬ 
sues raised by the pleadings. 

The plea of the general issue denies not only the 
fact of publication, but also that such publication 
was malidousSS and false.S9 The evidence admis¬ 
sible is confined to that which relates to matters 
within the issues as raised by the pleadings.^® Evi¬ 
dence to recover spedal damages other than those 
alleged in the complaint or petition is inadmissi- 
ble.5^ The slander proved must correspond sub¬ 
stantially with that charged.52 

f« Evidence 

It has been stated that the rules of evidence are en¬ 
forced with peculiar strictness In actions for slander of 
title. 

In actions for slander of title, it has been stated 


§ 278 

that the rules of evidence are enforced with pe¬ 
culiar strictness.** 

Presumptions and burden of proof. The burden 
of proof rests on plaintiff to establish his cause of 
action,this rule being applied to the falsity** and 
malice*® of the publication, the damages suffered,*^ 
and the lack of privilege.** On the other hand, it 
has been held that the burden is on defendant to 
prove his good faith in publishing the alleged slan¬ 
der.** 

Although there is authority to the contrary,*® it 
has been held that malice will not be presumed 
from the mere publication of a slander of title or 
property to the injury of another.*^ So the mere 
fact that defendant asserts a claim to proper^ of 
plaintiff whidi is unfounded has been held not to 
warrant a presumption of malice.** 

AdmissibUify, Rules governing the admissilMlity 
of evidence generally have been applied in actions 
for slander of title or property.** Thus evidence in 
order to be admissible must be competent,*^ rele¬ 
vant,** and materiaL** Evidence that plaintifPs 
damage did not directly and naturally result from 


Butts v. Liong; 68 S-W. 754, 94 Mo. 
App. 687. 

46. Xlefenses wailfrblc usdar tba 
Ipoaczal issna need not, and indeed 
ff'h nii’ifl not, be specially pleaded.— 
Dent V. Balch, 104 So. 651, 281 Ala. 
811. 

47. Ky.—Deland v. AUen, 2 Ky.Op. 
224. 

48. N:.J.—Andrew v. DesMer, 43 N.J. 
liaw 16. 

49. N.T.—Kendall v. Stone, 4 N.T. 
Super. 269, reversed on other 
grounds 5 N.Y. 14. 

50. Okl.—^Reynolds v. Villines, 298 
P. 262. 148 OkL 191. 

51. Masa— Gtott v. Pulaifer, 132 
Mass. 235, 23 AnuR. 822. 

87 aj. p 134 note 42. 

5& Mo.—^Butts V. Iiong, 68 S.W. 754, 
94 MoA.pp. 687. 

53. Ala.—Kbersole v. Fields, 62 So. 
73, 181 Ala. 421. 

54. Lou —^Bell v. Saunders, 72 So. 
727, 139 La, 1087. 

55. Mo.—Long v, Rucker, 149 S.W. 
1051, 166 MoJLpp. 572. 

37 CJ. p 134 note 46. 

56. HL—Allison v. Berry, 44 NJB.2d 
929, 316 1U.APP. 261. 

Kan.—Dweile v. Home Realty 6b In¬ 
vestment C!o., 7 P.3d 522, 134 Kan. 
520. 

OkL—Ooxpris JjuOm dted in Local 
Federal Sav. 6b Loan Ass*n of Okla¬ 
homa City V. Sickles, 165 P.2d 328, 
832, 196 OkL 395. 

87 C.J. p 135 note 49. 
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When pnblleation is in fact priv¬ 
ileged oommuaicaiion, the burden of 
proving express malice is on plain- 
tilt—Gudger V. Manton, 134 P.2d 217, 
21 Cal.2d 637—37 C.J. p 136 note 52. 

Where plainttlt sustains the bur¬ 
den of proving malice, defendant has 
the burden of proving good faith.— 
Dweile V. Home Realty 6b Investment 
Co., 7 P.2d 522, 134 Kan. 520. 

57. TJ.S.—Cronkhite v. Chaplin, G.C. 
A.Okl., 282 F. 579. 

37 C.J. p 135 note 47. 

58. CaL—Gudger v. Manton, 134 P. 
2d 217. 21 Cal.2d 537. 

59. Tex.—Winn v. Warner, CivA.pp., 
199 S.W.2d 560, error refused, no 
reversible error, 

60. N.T.—John W. Lovell Co. V. 

I Houghton, 22 N.K. 1066, 116 K.Y. 

520, 6 L-RAl. 363. 

37 aJ. p 135 note 48. 

6L Cal.—McDaniel v. Baca, 2 Cal. 
826, 56 Am.D. 339. 

ni.—Ooxpns Juris dted in Allison v. 
Berry, 44 N.R2d 929, 984, 816 HL 
App. 261. 

—^Binder v. Wlaskolin, 209 K. 
W. 82, 284 Mich. 672—Harrison v. 
Howe, 67 N.W. 527, 109 Mich. 476. 
Xa Oklaboma 

(1) It has been held that malice 
will be presumed in an action for 
slander of title, where plaintiff estab¬ 
lishes publication, falsity thereof in 
material respect, and special dam- 
aga—New Dngland Oil 6b Pipe X«ine 
Co. V. Rogers, 7 P.2d 638, 154 OkL 
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285—Elingkade v. Plummer, 239 P. 
628, 111 OkL 197. 

(2) It has also been held, however, 
that malice will not be p^es^Imed.— 
Local Federal Sav. 6b Xjoan Ass'n of 
Oklahoma City v. Sickles, 165 PAd 
328, 196 OkL 395. 

68. Ala.—Hill T. Ward. 13 Ala. 310. 
N.C.—Cardon v. McConnell, 27 BJEL 
109, 120 N.a 461. 

R.L—Hopkins v. Drowne^ 41 A- 567, 
21 R.I. 20. 

83. Tex.—Warner v. Winn, 197 S. 
W.2d 338. 

Foundation for admisdblXity of 
dooumentazy evidence held properly 
laid.—Dweile v. Home Realty 6b In¬ 
vestment Co., 7 P.2d 522, 134 Kan. 
520. 

64. Tex.—Winn v. Warner, CivA^pp., 
199 S.W.2d 560, error refused no 
reversible error—WW^t v. Wil¬ 
liamson, Civ.App., 27 S.W.2d 558. 

65. Ga.—^Taggart v. Gavannah Gas 
Co.. 175 SJ3. 491, 179 Ga. 181. 

Ind.—Shoemaker v. South Bend 
Spark Arrester Co., 35 N.SI 280, 
135 Ind. 471, 22 L.R.A. 832. 

Tex.—Wizm v. Warner, CivA.pp., 139 
S.W.2d 560, error refused no re¬ 
versible error—Ward v. Gee, CIt» 
App., 61 S.W.2d 555, error dis¬ 
missed—^Humble Oil 6b Refining Od. 
V. McLean, CivA.pp., 268 S.W. 173, 
reversed on other grounds, Own. 
App., 230 S.W. 567. 

66. Tex.—Winn v. Wamer, OfVALp)^ 
199 S.W.2d 560, error refused no 
reversible error. 
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defendant’s statement is admissible*®^ On the ques¬ 
tion of malice, evidence as to motive,®® other state¬ 
ments made by defendant respecting the same ti¬ 
tle,®® and want of probable cause for believing the 
statement^® are admis'^ible. Relevant evidence is 
admissible to rebut evidence of malice.^^ For this 
purpose defendant may show that he was advised 
by counsel, on a fair representation of his claim, as 
to the course to be pursued in the protection of his 
rights.^® It must appear, however, that defendant 
truthfully disclosed to his counsel all the material 
facts within his knowledge.^® 

Weight and sufficiency. The elements consti¬ 
tuting the cause of action must be substantially 
proved,^^ Wliile malice must be shovm as a sub¬ 
stantive fact,^® it is not necessary to prove it as 
an independent fact;^® but it may be legitimately 
inferred from the character of the language and 
conduct of defendant as well as from other facts 
and circumstances."® Thus malice may be inferred 
from facts and circumstances showing that the 
statements were made with knowledge of their fal- 
sit^-Ts or in reckless disregard of the rights of plain¬ 
tiff.®® The facts or circiunstances relied on, how¬ 


ever, must be such that malice may fairly be in- 
ferred.®^ Malice may not be inferred from a mis¬ 
take of law honestly made.®® The fact that de¬ 
fendant did not have probable cause for believing in 
the validity of a claim asserted against plaintiff’s 
property will not in itself establish his malice.®® 
The evidence of malice must support the reason¬ 
able inference that the representation not only was 
without legal justification or excuse, but was not 
innocently made.®^ 

In cases of privileged communications, actual 
malice in uttering the false statements may consist 
either in a direct intention to injiu*e defendant or 
in a reckless disregard of his rights and the conse¬ 
quences that may result to him.®® It may be made 
out either by extrinsic evidence or from the lan¬ 
guage of the communication itself.®® If it is shown 
that plaintiff, in asserting title to property belong¬ 
ing to defendant, had no reasonable or probable 
cause for believing he had the title asserted^ mal¬ 
ice may be inferred.®^ 

g. Trial and Judgment 

Questions of fact, but not of faw, should be submft- 


67. Tex.—Houston Chronicle Pub. 
Co. V. Hajrtin, Clv.App., 5 S.W-2d 
170. error dismissed. 

68. Tex.—^Humble Oil & RefininsT Co* 

V. McLiean, Com.App.. 280 6.Vir. 657. 
68. Mich.—Ohesebro v. Powers, 44 

X.W. 290. 78 Mich. 472. 

37 C.J. p 135 note 54. 

7IX Ala.—Coffman v. Henderson, 53 
So. 808, 9 Ala.App. 553. 

71- Tex.—Warner v. Winn. 197 S.W. 
2d 33S. 

7SL Ala.—HUl V. Ward, 13 Ala. 310. 
37 C.Jr. p 135 note 57. 

73. N.T.—Idke V. McKinstry, 3 Abb. 
Dec. 52, 4 Keyes 397. 

74. U.S.—Carroll v. Warner Bros. 
Pictures. D.C.X.T., 20 P.Supp. 405. 

Ill.—^Allison ▼. Bmy, 44 K.B.2d 929, 
315 ULApp. 251. 

Xeb.—Vybiral v. Sehildhauer. 265 K. 

W. 241, 130 Xeb. 433. 

Tex.—Shell Oil Co. v. Howth. 169 
S.W.2d 483, 138 Tex. 357—Humble 
Oil 4b Refininer Co. t. Luckel, Civ. 
App., 171 S.W.2d 902, error refused. 
37 C.J. p 133 note 59. 

JEhrldsaoe held snUctsst 

<1) To support verdict or findings. 
Cal.—Gudger v. Manton, 134 P.2d 217, 
21 CaL2d 537. 

]£an.—^Bourn v. Beck, 225 P. 769, 115 
Kan. 231. 

Tex.—^First Xat. Bank v. Moore, Civ. 
App., 7 S.W.2d 145, error dismissed 
—Humble Oil & Refining Co. v. 
McLiean, Civ.App., 258 S.W. 179, 
reversed on other grounds. Com. 
App., 280 aw. 557. 


(2) To show defendant’s responsi¬ 
bility for acts of others.—Qudger V. 
Manton. 134 R2d 217, 21 Cal.2d 537. 

(3) To show other matters. 

Cat—Ezmlrlian v. Otto, 34 P.2d 774, 

139 CalApp. 485. 

La.—Schwing Loimber 4b Shingle Co. 
V. Board of Com’rs for Atchafalaya 
Basin Levee Diet., 12 So.2d 235, 
202 La. 477—^Hunter Co. v. Ulrich, 
5 So.2d 531, 200 La. 536—Shannon 

V. Berlin. App., £2 So.2d 855. 
ZSvideiiea liald 

(1) To support verdict, finding, or 
Judgment. 

OkL—^Rucker v. Burke, • 84 P.2d 20, 
183 OkL 539. 

Tex.—Shell Oil Co. v. Howth, 159 S. 

W. 2d 483, 138 Tex. 357. 

(2) To show damages attributable 
to publication.—Houston Chronicle 
Pub. Co. V. Martin, Tex.CivJtpp., 54 

S. W.2d 816, error dismissed. 

(3) To show termination of de¬ 
fendant’s responsibility for acts of 
others.—Oudger v. Manton, 134 P.2d 
217. 21 Cal.2d 537. 

(4) To show other matters.— 
Farmers* State Bank of Harris, Iowa 

T. HlnU 221 N.W. S40, 206 Iowa »ll| 
—^37 C.J. p 135 note 59 [a]. 

75b N.D.—Briggs v. CoykendaU, 224 
N.W. 202, 57 N.D. 785. 

37 CJr. p 135 note 65. 

78. R.I,—^Hopkins v. Drowned 41 A 
557. 21 B.L 20. 

77. R.I.—Hopkins v. Drowne, supra. 
Tex.—Winn v. Warner, Civ App., 199 
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8.W.2d 560, error refused no re¬ 
versible error. 

78. Or.—Cawrse v. Signal OH Co., 
103 P.2d 729, 164 Or. 556, 120 AL. 
R. 174. 

37 CU. p 135 note 68. 

79. Ark.—Sinclair Refining Co. v. 
Jones Super Service Station, 70 S. 
W.2d 563, 188 Ark. 1075. 

37 C.J. p 135 note 60. 

sa Tex.—^Hines v. Lumpkin, 47 S.W. 
818, 19 Tex.CivApp. 556. 

81. N.D.—Briggs v. CoykendaU. 224 
N.W. 202, 57 N.D- 785. 

Bvidence held insnAoient to war¬ 
rant inference. 

N.D.—Briggs v. CoykendalL 224 H.W. 
202, 57 NJD. 785. 

Tex.—Shell OH Co. v. Howth, Cfiv. 
App.. 159 S.W.2d 483, 138 TeX 357. 

8^ Mich.—Grlieberman v. Fine^ 226 
N.W. 669. 248 Mich. 8. 

83. Ala.—Coffman v, Henderson. 53 
So. 808, 9 AlaApp. 553. 

84. Mo.—^Long v. Rucker, 149 S.W. 
1051. 166 Mo.App. 572. 

85w Ifass.—<Jott V. Pulsifer. 122 
Mass. 235, 23 Am.R. 822. 

86b R.L—^Hopkifits T. Drowne^ 41 A 
567. 21 R.L 20. 

37 CJ. p 135 note 71. 

87. Ma—^Linville ▼. Rhoades, 78 Mo. 
App. 217. 

R.L—Hopkins v. Drowne* 41 A 557, 
21 R.L 20. 



58 O.J. S. 


LIBEL AND SLANDER 


§ 279 


ted to the Jury under proper Instructions, and general 
rules governing Judgments have been applied in actions 
for slander of title or property. 

If the evidence on a question of fact is conflict¬ 
ing or is of such character that different inferences 
reasonably might be drawn therefrom, the ques¬ 
tion should be submitted to the jury;®^ and in 
such case it is erroneous for the court to take the 
case from the jury, as by nonsuit or dismissal, di¬ 
rection of a verdict, or otherwise.*^ Where, how¬ 
ever, there is no evidence on an issue of fact, or 
the evidence thereon is undisputed or conclusive, or 
so slight that a finding in favor of the one assert¬ 
ing the existence or nonexistence of the fact will 
not be sustained, the question should not be sub¬ 
mitted to the jury, but it becoiqes one of law for 
the court, which it may dispose of by nonsuit or 
dismissal, direction of a verdict, or otherwise.*® 
The question whether the publication was actuated 
by malice ordinarily is one for the jury.*i If there 
is any evidence of malice, the question of malice 
should be submitted to the jury.*^ So ordinarily 
it is a question of fact for the jury to determine 
whether or not the statement complained of was 
false,** and whether special damage resulted there¬ 
from.*^ Whether the occasion is a privileged one 
is a question for the court** It has been held that 
constitutional provisions to the efifect that the jury 
determine the law and the fact, under the direc¬ 


tion of the court, apply to actions for slander of 
title.** 

Instructions. Each party is entitled to proper 
instructions covering his theory of the case.*^ In 
testing their sufiScienqr the instructions should be 
construed as a whole.** Requested instructions are 
properly refused when covered by other instructions 
already given.** 

Judgment; relief granted. General rules gov¬ 
erning judgments have been applied in actions for 
slander of title or property.^ In an action for slan¬ 
der on plaintifPs title to real estate, plaintifPs title 
is only incidentally involved, and on his failure to 
offer any evidence an adjudication of title in de¬ 
fendant’s favor is erroneous.* In such action de¬ 
fendant may not ask plaintiff’s s umm a r y emul¬ 
sion.* 

§ 279. Damages Recoverable 

The primary object of an award of damages In an 
action for slander of title is Just compensation for the 
injury sustained by the plaintiff as the proximate re¬ 
sult of the defendant’s act, although it has been held 
that exemplary damages may be awarded in addition to 
actual damages. 

The primary object of an award of damages in 
an action for slander of title, and the fundamental 
theory on which it is based, have been said to be 
just compensation or indemnity for the loss or in¬ 
jury sustained by complainant* Ordinarily there 


88. OkL—New Bnaland Oil & Pipe 
Line Co. v. Bogers, 7 P.5d 638, 
154 Okl. 285. 

Or,—Cawrse v- Signal Oil Co., 103 P. 

2d 729, 164 Or. 666, 129 A.L.R. 174. 
Tex.—Shell Oil Co. v. Howth, 159 S. 
W.2d 483, 138 Tex. 357. 

Bvidenoe held snAeiesLt to take 
case to jury. 

Cat—^Ezmirllan v. Otto, 34 P.2d 774, 
139 Cal.App. 486. 

N.Y.—V. Duveen, 234 N.T.S. 
185, 133 Misc. 871. 

89. Cal.—Ezmirllan v. Otto, 34 P.2d 
774, 139 Cal.App. 486. 

90. Iowa.—^Farmers* State Bank of 
Harris, Iowa v. Hints, 221 N.W. 
540, 206 Iowa 911. 

Tex.—Ward v. Gee, ClvA-pp., 61 S.W. 
2d 555. error dismissed—Humble 
Oil & Refining Co. v. McLean, Civ. 
App., 268 S.W. 179, reversed on 
other grounds, ComJLpp., 280 S.W. 
557, 

91. Ark.—Sinclair Refining Co. v. 
Jones Super Service Station, 70 S. 
W.2d 562, ISS Ark. 1075. 

Okl.—Reiser v. Kile, 26 P-2d 194, 166 
OkL 41—^New England Oil & Pipo 
Line Co. v. Rogers, 7 P.2d 638, 154 
OkL 285. 


Or.—Cawrse v. Signed Oil Co., 103 P. 

2d 729, 164 Or. 666. 129 A.L.R. 174. 
Tex.—Shell Oil Co. v. Howth. 159 S. 
W.2d 483, 138 Tex. 367—Wright v. 
WilUamson, Civ-App., 27 S.W.2d 
558. 

37 C.J. p 135 note 75. 

92. OkL—Reiser v. Kile, 26 P.2d 
194, 166 Okl. 41—New England Oil 
& Pipe Line Co, v. Rogers* 7 P-2d 
638, 154 OkL 285. 

I 37 C.J. p 135 note 76. 

Evidence hCld snilloienS to taJee 
question of malice to jury.—Bzmir- 
Uan V. Otto, 34 P.2d 774, 139 Cal. 
App. 486. 

Where there is bo evidence of m a H - 
ice there is no issue to submit to! 
the jury on the question.—Local Fed¬ 
eral Sav. & Loan Ass*n of Oklahoma 
City V. Sickles, 165 P-2d 328, 196 
OkL 395. 

^ l£o.—^LinvUle v. Rhoades, 73 Ma 
App. 217. 

94. Pa.—Stroud v. Smith, 45 A. 329, 
194 Pa. 602. 

95. N.T.—John W. Lovell Co. v. 
Houghton, 22 N.E. 1066, 116 N.Y. 
520, 6 L.R.A. 363. 

96* Mo.—Nat. L. McGuire Oil & Sup- 
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ply Co. T. Marvin, App., 201 S.W. 
628. 

97. Okl.—Noble v. Johnson, 68 P.2d 
S38, 180 Okl. 169. 

ZnstmctioiL **intrlnaio v^Xae** 

held proper 

Tex.—Winn v- Warner, CivA^pp., 199 
S.W.2d 560, error refused no re¬ 
versible error. 

xnstmctlon as to malice held proper 
Kan.—^Boum v. Beck, 226 P. 769, 116 
Kan. 231. 

98. Kan.—Bourn v. Beck, supra. 

99. Kan.—Bourn v. Beck, supra. 

1. Special findings held to warrant 
Judgment 

Tex.—Humble Oil & Refining Co. v. 
McLean, CivApp., 268 6.W. 179, re¬ 
versed on other grounds, ComApi>., 
280 S.W. 567. 

Special findings held not to war¬ 
rant Judgment notwithstanding the 
verdict.—Bwelle v. Home Realty A 
Investment Co., 7 P.2d 522, 134 Kian. 
520. 

2. Cal.—^Hellings v. Duvall, 62 P. 
1017, 131 CaL 613, 

3. La.—Cepro v. Hatolich, 95 8<k 
226, 152 Ija. 1072. 

4. Tex.—^Reaugh v. McCoUiuk Ex¬ 
ploration Co., 163 S.W.2d 629, 139 
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can be no recovery except for sadi damages as are 
the proximate, or direct and natural, result of de¬ 
fendant's act or slander,* and he is not liable for 
the subsequent repetition or publication of those 
words by another without his direction or author¬ 
ity.* It has been held that the elements of dam¬ 
age for slander of title are the loss caused by the 
impairment of vendibility and the cost of clearing 
the title,7 although it has also been held that the 
expenses of a suit to establish a title cannot be re¬ 
covered.* The extent of the pecuniary loss caused 
by the prevention of a sale has been determined by 
the difference between the price which would have 
been realized by it and the salable value of the 
thing in question after there has been a sufficient 
time following the frustration of the sale to per¬ 
mit its marketing,* and the depredation of the 
thing from any cause after such time has elapsed 
has been held to be immateriaL^* While generally 
it has been held necessary, as discussed supra § 
278 e (2) (b), to plead that some pending sale was 
prevented, it has been held that damages in an ac¬ 
tion for slander of property are not necessarily 
limited to those arising from the loss of a pending 
sale, but may include the loss arising from the 
diminution of the market value of the property slan¬ 


dered.** Attomey^s fee^ cither as damages or 
costs, other than statutory, are not recoverable,** 
and loss of time,** mental distress,** and interfer¬ 
ence with business** have been held not to be ele¬ 
ments of recoverable damages. 

Punitwe damages. In addition to the actual dam¬ 
ages sustained by plaintiff it has been held that it 
is discretionary with the jury also to award puni¬ 
tive or exemplary damages.** 

§ 280. Action of Jactitation 

a. In general 

b. Persons entitled to sue and persons li¬ 

able 

& Parties 

d. Pleading and issues 

e. Evidence 

1 Judgment, damages, and costs 
a. In General 

In Louisiana the remedy of an owner In poesession 
against one slandering his title is by an action known 
as a Jactitation suit, differing materially from the com¬ 
mon-law action of slander of title. 

In Louisiana the remedy of an owner in posses¬ 
sion against one slanderii^ his title is by an action 


Tez. 485, motion dismissed 157 S. 
W.2d 727, 140 Tex. 322. 

Special damage as prereQuisite to 
right of action see supra § 276. 
Xhpnages Sieia sot eseesalTe 
Tex.—Winn ▼. Warner, Civ.App., 109 
S.W.2d 560, error refused no re¬ 
versible eiTor. 

Sfcatste govatsl ng' bzeaoli of oVOm 
IStMm. other thaa costraot and fix¬ 
ing the measure of damages there¬ 
for as the amount which will com¬ 
pensate for all the detriment proxi- 
mately caused thereby was held to 
provide proper measure of damages 
in action for slander of title.—Gud- 
ger v. ICaaton. 184 PJId 317, 21 Cal. 
2d 537. 

5b Ala.—Kbersole v. Fields, 52 So. 
72, 181 Ala. 421. 

CaL—Gudger v. Hanton, 134 P.2d 217, 
21 GaL2d 537—Burkett v. Griffith. 
2T P. 527. 56 Cat 522, 25 Am.S.B. 
ISL 12 LbRJL 767. 

D.C.—Hersog v. Kronmaa, 22 F.2d 
SSI. 65 APP.D.C. 252. 

La.—^Bome v. Robert P. Hyams Coal 
COh 111 So. 785. 16 LslApp. 545. 
Ksv.—^Potoai Zinc Co. T. Mahoney, 
13$ P. 1571, 35 Kev. 316. 

Tex. CkM f pa s Fuzis %«oted la Hous¬ 
ton Chronicle Pubw Co. v. Martin. 
Civ.App.. 54 S.W.2d 815, 811. error 
dismiseed—Oozpss tads gnoted ia 
Ward V. Gee^ Clv«App^, 51 S.W.2d 
555, 555, error diJanissed-‘-0>zpBs 
tads eJted ia Houston Chroniele 


! Pub. Co. T. MSrtln. CiT.Appt., 5 SLW. 

2d 170, 175, error dismissed, 
e. CaL—Burkett ▼. Griffith, 27 F. 

527, 90 CaL 532, 18 I..R.A. 707. 

Tex.—Corpus tacts guoted Is Hous¬ 
ton Chronicle Pub. Co. v. Martin, 
Civ^App., 64 S.W.2d 816, 819, er¬ 
ror dismissed—Corpus tads cited 
ia Houston Chronicle Pubw Co. v. 
Martin. ClvJlpp., 5 aW.2d 170, 
175, error dismissed. 

7- CaL—Davis v. Wood, 142 P.2d 
740, 61 CaUlpp.2d 788. 

& N.T.—Cohen t. Minzesheimer, 118 
N.T.S. 885. 

SI. Tex.—^Reaugh v. McCollum Bx- 
ploratiim Co., 152 S.W.2d 620. 139 
Tex. 485, motion dismissed 167 6. 
W.2d 72T, 140 Tex. 822. 
aouket value whea Ilea released 
An owner of realty, title to which 
was wrongfully disparaged by levy 
of execution thereon has been held 
entitled to recover damages in 
amount of difference between 
amounts offered for realty by per¬ 
sons who failed to purchase it be¬ 
cause of execution lien and market 
value thereof when execution was re¬ 
leased two months after offers were 
made.—Gudger v. Manton. 134 P.2d 
217. 21 CaL2d 537. 

Plslaturs massnza of dsmsges Is 
tho loss of his baxgaia and is unaf¬ 
fected by any bargain subsequently 
offered by defendant.—^Humble Oil 4b 
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Refining Cow T. McLean. Gfv.App.. 268 
S.W. 179, reversed on other grounds, 
Com.App., 280 S.W. 557, 

UOl Tex.—Reaagh v. McCollum Bx- 
ploration Co.. 162 &W.2d 620, 189 
Tex. 485, motloB dismissed 167 S. 
W.2d 727, 146 Tex. 322—Humble 
Oil 4b Refining Go. v. McLean, Civ. 
App., 268 S.W. 176. reversed on 
other grounds, ConuLpp., 186 S.W. 
557. 

U. Tez.—^Houston Chronicle Pub. 
Co. V. Martin. avJbpp.. 5 8JWM 
170, error dlsmlwsed. 

IS. La.—Borne v. Robert P. Scrams 
Coal Co., 121 Bob 725, 16 La.App. 
646. 

Wash.—^McGuinness t. Harglss, 105 
P. 232, 56 Wash. 152, 21 Aan iiMm 
220 . 

13; La.—^Bome t. Robert P, Byams 
Coal Co., 121 eo. 785, 16 LaApp. 
646. 

14, Ala.—Bbersolo v. Fielta 51 So. 
73. 181 Ala. 421. 

La.—^Bome v. Robert P. Hyams Coal 
Co., 121 Sob 785, 16 LaA.pp. 645. 
Tez.—Corpus taels quoted ia Ward 
T. Gee, dv-App., 51 &W.2d 555, 

556, error dismissed. 

15b La^ —Boms v. Robert P. Hyams 
Coal Cow, 121 So. 786. 10 LaAppw 
546. 

16; R.L—Hopkins T. Dxowna 41 A. 

557, 21 R.L 20. 

37 CJr. p 135 note 5i» 
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jknown as a jactitation sniLi^ Aldiough tiie action 
of jactitation is not tmcommonly called an “action 
of slander of title,”!® it differs materially from the 
common-law action of slander of title.!® Derived 
from the Spanish law,®® a jactitation suit is a crea¬ 
ture of jurisprudence and not of statutory law.®! 
While it bears a marked resemblance to a possessory 
action,®® and has in fact been held to be a form of 
possessory action,®® being founded on possession®^ 
and having as its purpose the protection of posses¬ 
sion,®5 it differs from a possessory action in mate¬ 
rial respects.®® More specifically, it differs from 
a possessory action in that it affords relief from a 
constructive disturbance of possession, namely, a 
slander of the possessor’s title.®7 Through this ac¬ 
tion the slanderer may be compelled to pay dam¬ 
ages®® and is forced either to disclaim title or to 
prove what he asserts in the same proceeding or 
in a separate proceeding.®® The action of jactita¬ 


tion ordinarily docs not try titles to property,*^ un- 
Iws defendant in his answer chooses to tender tibat 
issue,®! and it has been held that the action will 
not lie to compel a defendant to recognize an un¬ 
recorded judgment or instrument affecting the ti¬ 
tle to real estate to which neither plaintiff nor de¬ 
fendant was a party.®® 

Venue. A jactitation suit which has been con¬ 
verted into a petitory action may be brought either 
at defendant’s domicile or where the land involved 
is situated®® 

b. Persons Entitled to Sue and Persons Liable 

As a general rule a jactitation action can be main¬ 
tained only by a parly In possession, and against one 
who is not in possession. 

As a general rule the action of jactitation can be 
maintained only by a party in possession,®^ and only 
against one who is not in possession.®® The char- 


17. Lta.—Siesol v. Hells, 172 So. 768, 
186 La. 506. 

‘‘Action, of jactitation’* defied 
An action of jactitation is an ac¬ 
tion to force defendant to sue, and 
to throw on him the burden of his as¬ 
sertion.—Bossier V. Jackson, 88 So. 
525, 526, 114 La. 707—33 C.J. R 882 
note 19. 

1& lia.—^Bell V. Saunders, 72 So. 
727, 139 La. 1087. 

ISu La.—Bell v. Saunders, supra. 

go. La.—^Bell v. Saunders, supra. 

27 C.J. p 126 note 95. 

SL La.—Siegel v* Helis, 172 So. 768, 
186 La. 506—Canada v. Frost Lum¬ 
ber Industries, App., 9 So.2d 338— 
Riley V. Kaempfer, App., 175 So. 
884. 

Q2m La.‘‘—Johnson v. Henderson, 
App., 190 So. 17L 

£3. La.—^Brashears v. Chandler, 
App., 188 So. 646—Zion’s Rest Con¬ 
gregational Methodist Church v. i 
Methodist Fpiscopal Church, South, 
App., 187 So. 624. 

27 C.J. p 186 note 2. 

£6. Xa.—Brashears v. Chandler, 
App., 188 So. 646—Zion’s Rest Con¬ 
gregational Methodist Church . v. 
Methodist Episcopal Church, South, 
App., 137 So. 624. 

87 C.J. p 186 note 99. 

SBb La.—Realty Operators v. State 
Mineral Board, 12 So.2d 198, 202 
la. 398—Siegel v. Hells, 172 So. 
768, 186 La. 506—^McConneU v. Ory, 
16 So. 424, 46 la.Ann. 564—Louisi- 
Sna-Delta Hardwood Lumber Co. 
V. Johnsom App., 19 So.2d 687—Au- 
coin V. Marcell, App., 196 80. 807— 
Riley y. Haempfer, App., 175 So. 
884—Rudd V. Land Co., App.« 172 


So. 804, annuUed 177 So. 683, 188 
La. 490. 

Xt is liardted in its purpose to the 
protection of possession.—Bell v. 
Saunders, 72 So. 727, 189 La. 1087— 
38 CJ. p 832 note 19 fa]. 

26. la.—Johnson v. Henderson, 
App., 190 So. 171. 

27. La.—Aucoin v. Marcell, App., 
195 So. 807—Riley v. Kaempfer. 
App., 175 So. 884, 

28. La.—Siegel v. Helis, 172 So. 768, 
186 La. 506. 

29. La.—Siegel v. Helis, supra—Mc¬ 
Connell V. Ory, 15 So. 424, 46 3La. 
Ann. 564—Riley v. Kaempfer, App., 
175 So. 884. 

33 C.J. p 882 note 19—87 CJ*. p 186 
note 96. 

30. La.—^International Paper Co. v. 
Louisiana Central Lumber Co., 12 
So,2d 659, 202 La. 689—Siegel v, 
Helis, 172 So- 768, 186 La. 606— 
Louisiana-l>elta Hardwood Lumber 
Co. V. Johnson, App., 19 So.2d 687— 
Rudd V. Land Co-, App., 172 So- 
804, azmuUed 177 So. 583, 188 La. 
490. 

87 C.J. P 126 note 4. 

31. La.—^Realty Operators v. State 
10neral Board, 12 So.2d 198, 202 
La. 398—Siegel v. Helis, 172 So. 
768, 186 La. 506—^Loulsiana-Delta 
Hkidwood Lumber Co. v- Johnson, 
App., 19 So-2d 687. 

37 C.J. P 136 note 5- 

32. La.—^Rigolets Cooperative Fur 
Co. V. Belaware-Louislana Fur 
Trapping Co., 149 So. 465, 177 La, 
819. 

33. La.—Mlington v. Ellis & Dorset, 
2 La.App. 715. 

34. La.—^International Paper Co. v. 
Louisiana Central Lumber Co., 12 
So.2d 659, 202 La. 639—Coleman V, 
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Bradford, App., 28 So.2d 818—Au- 
coin V. Marcell, App., 195 So. 867 
—^Johnson v. Henderson, App., 190 
So. 171—^Riley v. Kaempfer, App., 
175 Bo. 884--Haas v. Kenney, App., 
174 So. 118—Gk>ertz v. Menard, 
App., 168 So. 747, rehearing denied 
170 So. 505—Amacker v. McCarty, 

8 La.App. 70. 

27 C.J. p 136 note 7. 

It has been stated that the rule 
announced in the text has been modi¬ 
fied somewhat to meet the situation 
where neither plaintiff nor defendant 
is in possession and the object of the 
suit is to have canceled'from the rec¬ 
ords some doud on plaintiff’s title 
placed there by defendant, and where 
damages are sought against defend¬ 
ant because of his malicious act in 
thus injuring and slandering plain¬ 
tiff's title—Aucoin v. MarcelL La* 
App., 195 So.' 807. 

Possessioo. of past 
As respects right to maintain suit, 
a person who takes possession of a 
part of a tract under title for the 
whole obtains possession of the en¬ 
tire tract.—Brashears v. Chandler. 
La.App., 188 Sa 646—27 C.J. p 186 
note 7 [dj. 

Statute defining minasal leases as 
seal sights and incorporeal immova¬ 
ble property and providing such 
rights may be asserted and protected 
in same manner as ownership or pos¬ 
session of other immovable property 
was held not to entitle owner of min¬ 
eral lease who was not in possession 
of leased premises to maintain ac¬ 
tion for slander of titla—AHIsou v. 
Maroun, 190 Sa 408, 198 La. 188. 

35. La.—International Paper Oa v. 
Louisiana Central Lnndtar Cow 12 
So.2d 659, 891 La. 689. 
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acter of the possession required to maintain such 
action is the same kind of possession necessary to 
maintain a possessory action.** Plaintiff must be 
in actual possession*^ as owner,** but he need not 
be in actual physical possession at the time his 
suit is brought.** 

c. Parties 

Joint owners may Join in a Jactitation suit; where the 
defendant sets up title in himself, he assumes the posi¬ 
tion of plaintiff, and the last warrantor of the original 
plaintiffs title is the real defenoant. 

Joint owners may join in a jactitation suit.** 
Where defendant sets up title in himself, he as¬ 
sumes the position of a plaintiff,*^ and it has been 
held that the last warrantor of the original plain¬ 
tiffs title is the real defendant** 

dL Pleading and Issues 

(1) In general 

(2) Effect of defendants plea of title 


(1) In General 

The plaintiff's petition must allege possession In him¬ 
self and acts of slander on the part of the defendant, 
and the defendant In his answer may deny either or both 
allegations or set up title In himself. 

An action in jactitation should be instituted by 
citation and petition as an ordinary, and not a sum¬ 
mary, proceeding.** WTiether or not plaintiffs pe¬ 
tition states a cause of action in jactitation is de¬ 
termined by the allegations thereof** and the prayer 
for relief.** Plaintiff must allege possession in 
himself** and acts of slander on the part of de¬ 
fendant,*^ although he need not set out in detail 
the character, nature, and acts of possession or the 
character and nature of the alleged slander.** 
Plaintiff cannot engraft on such action a demand 
to remove a cloud from his title** or a demand 
that he be declared the owner of the property in¬ 
volved.** 

In answer, defendant, in order to succeed, must 
either deny plaintiffs possession*^ or the alleged 


38. l.a.—Wetherbee ▼. Railroac' 

Lands Co., 07 So. 40 , 153 105; 

—Aucoin V. Marcell, App., 193 So. 
SOT—Ledet v. Ledet, App.. 195 So, 
551—^Johnson v. Henderson, App., 
190 So. 171—^Haas v. Kenney, App.. 
174 So. 11S—^Zion's Rest Congrega¬ 
tional Methodist Church v. Metho¬ 
dist Kp;sc.^pal Church, South, App., 
137 So. 624. 

37- La.—International Paper Ca v. 
Louisiana Central Lumber Co., 12 
So.2d 639, 202 La. 639—Allison v. 
Maroun, 100 So. 40S, 193 La. 2S6— 
La Barre v. Burton-Swartz Cj’press 
Co., 5i So. 600 . 130 IjSi. 134—~John- 
son V. Henderson. App., 190 So. 171 
—^Brashears v. Chandler, App., 183 
So. 34€. 

Po ss ss slo a of plaimtiS*s tmuaaA 
Where plain lift as landowner’s heir 
acquired partitioned land and also 
land that was in a state of indivi- 
sion, lying between and separating 
the partitioned lands, and leased all 
the land to third person, third per¬ 
son’s physical possession of the par¬ 
titioned land was held to construc¬ 
tively embrace the other land, and 
tenant’s possession constituted actual 
physical possession by plaintiff suffi¬ 
cient to permit maintenance of ac¬ 
tion.—Johnson ▼. Henderson, La. App., 
190 So. 171. 

SBm La.—International Paper Co. v. 
Louisiana Central Lumber Co., 12 
So.2d 659. 202 La. 639—Zion s Rest 
Congregational Methodist Church I 
V. Methodist Episcopal Church. | 
South, App.. 137 So. 624. 

Oeaezmlly, one who has a^ossassloa 
of surface of tract of land as own¬ 
er may maintain Jactitation suit 
against one who slanders jiossessor's 


i:le by claiming mineral rights in 
the land; but this rule has its qual- 
idcations, one of which is that if pos¬ 
sessor of land holds under a deed 
which on its face exempts mineral 
rights or if so-called slanderer holds 
a recorded deed for mineral rights, 
possessor of surface of land. In or¬ 
der to maintain Jactitation suit, must 
make prima facie showing that out¬ 
standing claim of slanderer for min¬ 
eral rights has been extinguished by 
prescription of ten years* liberandl 
causa.—^International Paper Co. v. 
Louisiana Central Lumber Co., 12 So. 
2d «39. 202 1 . 8 . 639. 

39. La.^—Wetherbee ▼. Railroad 
Lands Co., 97 So. 40, 153 La. 1059 
—^Aucoin V. Marcell, App., 195 So. 
807—^Haas v. Kenney, App., 174 
So. 118. 

4a La.—-Williams v. Zengel, 42 So. 
153, 117 La. 599. 

4L La.—Garrett v. Spratt, 60 Sa 
199, 131 XSL 707—Millaudon v. Mc¬ 
Donough, 18 La. 102. 

Plea of title as converting suit to 
petitory action see infra i 280 d 
( 2 ) 

Where aM def<nifla«.ts asserted title 
in themselves, they thereby made 
themselves parties to suit and were, 
therefore, held not entitled to com¬ 
plain of misjoinder.—^Moran v. Si- 
monin, 148 80 . 677, 177 La. 457. 

45L La.—Millaudon v, McDonough, 
18 La. 102. 

4a. La.—^Succession of Shelley, App., 
180 So. 462. 

4a La.—^Federico v. Kunea 123 So. 
618, 168 La. 914. 

A5u La .—Rudd v. Land Co^ 177 So. 
583, 188 La. 490. 
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'46, La.—Coleman v. Bradford, App., 
23 So.2d 818—^Aucoin v, Marcell, 
App., 195 So. SO"—^Ledet v. Ledet, 
App., 192 So. 551. 

AUegatioit held sufficient 
La.—Louisiana-Delta Hardwood 
Lumber Co- v. Johnson, App., 19 
So.2d 687, 

Allegations hM insufficient 
La.—Coleman v. Bradford, App., 23 
So.2d 818—Ledet v» Xiedet, App*, 

192 So. 551. 

47. La.—^Bossier v. Jackson, 38 So. 

525, 114 La. 707—Coleman v. Brad- 
I ford, App., 53 So.2d 818. 

Allegations hold sufficient 
La.—City of Shreveport v. Kahn, 193 
So. 461, 194 La. 55—^Boiurd of Trus¬ 
tees of Huston Circuit, M. E. 
Church, South v. Rudy, 187 So. 
549, 192 lA. 200—^LoulsIana-Delta 
Hardwood Lumber Co. v. Johnson, 
App., 19 So.2d 687. 

Allegation held huniffioient 
lA.—Coleman v. Bradford. App., 23 
So.2d 818. 

4a La.—^Louisiana-Delta Hardwood 
Lumber Co. v. Johnson, App., 19 
So.2d 687- 

4^ La.—City of Shreveport v. Kahn, 

193 So. 461, 194 Za. 55. 

sa La.—Siegel v. HeUs, 172 So. 768, 
186 La. 506. 

SL La.—Coleman v. Bradford, App., 
23 So.2d 818—^Bodcaw Luml^r Co. 
of Louisiana v. Walker, 136 So. 191, 
17 lA.App. 373. 

37 C.J. p 136 note 14. 

A denial that plalntilf is in pos¬ 
session as owner of the property is 
not a denial that plaintiff is in j>os- 
session.—Wilson v. Pierson, 78 So. 
561, 143 lA. 287, 
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slander, or both,^^ or set up title in himself,^ 

thereby converting the action into a petitory one, 
as discussed infra subdivision d (2) of this section, 
and, once having determined on his course, it has 
been held that he is bound by his own pleading.55 
It has been held that defendant may deny plain¬ 
tiffs possession and ask for judgment on his title, 
in the event such possession is established, without 
committing himself to a petitory action, save in so 
far as concerns the land and the possession of 
which in plaintiff is established.®® 

In the absence of an answer setting up title, the 
only possible issues involved are possession of the 
plaintiff and slander by defendant®^ Where de¬ 
fendant denies plaintiffs possession, the issue is re¬ 
stricted to the bare question of plaintiffs posses¬ 
sion, and defendants possession is not in issue,®* 
and defendant ordinarily has a right to have such 
issue disposed of before the case in other respects 


is considered.®® After sudi issue is determined, 
defendant may disclaim or assert title.®® The al¬ 
legations of defendants answer have been held to 
be open to any objection of law or fact without 
special plea.®i 

The entry of a preliminary default against de¬ 
fendant does not raise an issue of title®* and has 
no effect other than to form a tacit joinder of is¬ 
sue on the basis of a general denial.®* 

(2) Effect of Defendants Plea of Title 

If the defendant sets up title In hlinself the action la 
converted Into a petitory action and he must succeed or 
fail on the strength of his own title. 

If defendant sets up a better title in himself the 
action is converted into a petitory action®^ and it 
has been held that he waives the questions of pos¬ 
session and slander.®® If he adopts such course 
the validity of his title becomes an issue®® and he 


Plea xofovred to as an esceptioii 
of no zigh.t of aotioiL, which affirma¬ 
tively alleged that plaintiffs were 
not and had not been in aotual physi¬ 
cal possession, made plaintiffs* pos¬ 
session an issue and to that extent 
was an answer.—Johnson v. Hender¬ 
son. Lia.App., 19 Q So. 171. 

SS. Iia.—Coleman ▼. Bradford. App.. 

23 So.2d 818. 

37 C.J. p 1S7 note 16. 

Admlstdos. of dlaader 

(1) Defendant may admit the slan¬ 
der.—Youns V. liorsan City. 56 So. 
SOS, 129 La. 8S9—87 aj. p 137 note 
16. 

(3) Ruling: trea,tiusr Plea of estop¬ 
pel of defendants who refused to 
file answer. answer and as ad¬ 
mission that defendants claimed 
ownership of property rights in¬ 
volved was proper.—Patton’s Heirs 
V. Moseley, ITS So. 772, 186 La. 1088. 

Defendant oannot both deny and 
admit the slander, for the pleas are 
inconsistent.—^Proctor v. Richardson, 
XI Lia. 186—^Livingston v. Heerman, 
9 Mart., La., 656. 

53. La.—Coleman v. Bradford, App.» I 

23 So.2d 818. I 

54. La.—Coleman v. Bradford, su-| 
pra. 

55. La.—^Louisiana-Delta Hardwood 
Lumber Co. v. Johnson, App., 19 
So.2d 687. 

56. La.—Perry v. Caddo Levee Dist., 
61 So. 511, 132 La. 415. 

57. Iia.—^International Paper Co. v. 
Louisiana Central Lumber Co., 12 
So.2d 659, 202 La. 639—City of 
Shreveport v. Kahn, 193 So. 461, 
194 La. 55—Rudd v. Land Co., 177 
So. 583, 188 La. 490—Siegel v. 
Helia 172 So. 768, 186 La. 506— 
Williams* Heirs v. Zengel, 42 So. 


153, 117 La. 599—^Louisiana-Delta 
Hardwood Lumber Co. v. Johnson, 
App., 19 So.2d 687—Blum v. Gor¬ 
don, App., 193 So. 495. 

Zssiies on denial of slander 

(1) If defendant denies the slan¬ 
der, plaintilTs title is not in issua— 
Louisiana-Delta Hardwood Lumber 
Co. V. Johnson, La.App., 19 So.2d 687 
—^Rhodus V. Pratt, 1 LaJLpp., Or¬ 
leans, 257. 

(2) In such case the court pro¬ 
ceeds to try the fact whether defend¬ 
ant had defamed the title or not and 
give damages accordingly.—^Living¬ 
ston V. Heerman, 9 Mart^ Xa.* 056. 
Other matfeers reserved 

Defendant was entitled to have re¬ 
served its rights under pleas which 
might have some bearing on de¬ 
fendant's claim of title ^ould such 
claim be asserted in a proper pro¬ 
ceeding.—^Rudd V. Land Co., 177 So. 
583, 188 La. 490. 

58. La.—Labarre v. Burton-Swartz 
Csrpress Co., 63 So. 380, 183 XjU. 
854. 

69. La.—Bodcaw Lumber Co. of 
Louisiana v. Walker, 136 So. 191, 
17 La.App. 373. 

When question of possessloxL de¬ 
pends, not on the actual occupancy 
or physical possession, but on the 
legal conclusion to be derived from 
a proper construction of the titles, 
the question of possession is relegat¬ 
ed to the merits of the case or pass¬ 
es out of it.—^Prost-Johnson Lumber 
Co. v. Sailing, 91 So. 207, 150 "La. 756. 

60. La.—^Pellinan's Heirs v. Inter¬ 
state Land Co., 112 So. 405, 163 
La. 529—^Haas v. Kenney, App., 174 
So. 118. 

61. La.—^Roy O. Martin Lumber Co. 
V. Hodge-Hunt Lumber Co., ISl So. 
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865, 190 La. 84—Patton's Heirs v. 
Moseley. 173 So. 772, 186 La. 1088. 

62. La.—City of Shreveport v- Kahn. 
193 So. 461, 194 La. 55—Siegel v. 
Hells, 172 So. 768, 186 La. 506. 

63. La-—City of Shreveport v. Kahn. 
198 So. 461, 194 La. 55—Siegel v. 
Hells, 172 So. 768, 186 La. 506. 

64b U.S.—^Bliss V. Commissioner of 
Internal Revenue, C-CAu, 57 F.2d 
984. 

La.—^Realty Operators v. State Min¬ 
eral Board, 12 So.2d 198, 202 La. 
398—^Board of Trustees of Ruston 
Circuit, M. H. Church, South v. 
Rudy, 187 So. 549, 192 La. 200— 
Horan v. Simonin, 148 So. 677, 177 
La. 457—^Bell v. Canal Bank & 
Trust Co., App., 184 So. 882, rein¬ 
stated 187 So. 295, affirmed 190 
So. 359, 193 La. 142—Riley v. 
Kaempfer, App., 175 So. 884— 
Goertz v. Menard, App., 168 So. 747, 
rehearing denied 170 So. 505—Se¬ 
gal V. Hells, App., 168 So. 864, 
amended on other grounds 170 So. 
276, modified on other grounds Sie¬ 
gel V. Hells, 172 So. 768. 186 La. 
506—Gardner v. Roberts, 8 XaA.pp. 
507. 

37 C.J. p 187 note 25. 

JUIegatiomi hald ixumffioieiLt to set 
up title in defendant.—^Rudd v. Land 
Co., 177 So. 5S3, 188 La. 490. 

65b La.—^Louisiana-Delta Hardwood 
Lumber Co. v. Johnson, App., 19 So. 
2d 6S7. 

66. U.S.—Bliss V. Commissioner of 
Internal Revenue, C.CLA, 57 F.2d 
9S4. 

La.—Moran v. Simonin, 148 So. 677. 
177 La. 457—^Haas v. Kenney, App., 
174 So. 118—Goertz v, Menard, 
App., 168 So. 747, rehearing denied 
170 So. 505—Segal v. Hells, App., 
168 So. 364, amended on other 



§ 280 


LIBEL AND SLANDER 


must succeed or fall on the strength of his own 
and cannot dahn oyer of the original plaich 
tifFs title.®* Plaintiff may urge orally at the trial 
without otherwise pleading any proper objections 
to the title set up in defendants answer.®* He 
cannot, however, attack the validity of a donation 
whereby defendant acquired title.^* 

e. ETidence 

General rules governing the admissibility of evidence 
have been applied in Jactitation suits, and the burden is 
on the plaintiff to establish his s>ossession and the slan- 
der, while if the defendant sets up title In himself the 
burden is on him to establish his claim. 

Rules governing the admissibility of evidence in 
dvil actions generally have been applied in jactita¬ 
tion suitsji The burden is on plaintiff to prove his 
possession"^* and the slander of title.^* If defend¬ 
ant sets up a better title in himself, the burden is 
on him to establish his daim;^^ but this rule ap¬ 
plies only to the case where defendant is out of 
possession.^® 

Evidence as to damages^ In order to warrant the 
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recovery of damages, the damages incurred must 
be established sufi^ent evidence.^® 

f. Judgment^ Damages, aM Ooata 

The Judgment ehouid be supported by, end conform 
to, the pleadings and proof, and attomej^s fees or the 
costs of a survey are not recoverable as damages. 

As in other dvil actions, the judgment should be 
supported by, and conform to, the pleadings and 
proof.7T \\^ere plaintiff has established the re¬ 
quired possession and the slanderer has disdaimed 
title, plaintiff is entitled to a decree protecting his 
possession from a recurrence of the disturbance by 
defendant^® If defendant does not see fit to con¬ 
vert the action into a petitoiy action, the proper 
judgment is one ordering him to assert his claim 
by way of a petitoiy action, or an action in revendi- 
cation,^® within a reasonable time, as fixed by the 
court in the judgment, in default of which defend¬ 
ant will be forever barred from setting up an}* 
daim to the property.®® If defendant is ordered to 
commence suit against plaintiff for the recovery 


irrounds 170 So. 276, modified on 
other fiTOunds Siegel r. Helis, 172 
So. 768 . 1S6 La. 506—Gardner v. 
Roberts, 8 I«a.App. 507. 

37 C.J. p 137 notes 26, 28. 

87. n.S.—^Bliss V. Commissioner of 
Internal Revenue, C.CJL, 67 F.2d 
964. 

La.—^Moran t. Simonin. 148 So. 677, 
177 La. 457—BeU v. Canal Bank & 
Trust Co., App., 184 Sa 382, rein¬ 
stated 187 So. 285, affirmed 190 So. 
859, 193 La. 142—Goertz ▼. Menard, 
App., 168 So. 747, rehearing denied 
170 So. 505—Segal v. Helia, App., 
168 So. 364, amended on other 
grounds 170 So. 276, modified on 
other grounds Siegel t. Hells, 172 
So. 768, 186 La. 50$—^Bodcaw Lum¬ 
ber Co. of XiOuisiana t. Walker, 136 
So. 191, 17 La.App. 373—Gardner T. 
Roberts, 8 LtuApp. 507. 

37 CL7. p 137 note 26. 

SB- La.—Williams* Heirs v. Zengel, 
42 So. 153, 117 La. 699. 

La.—^Patton’s Heirs v, Moseley, 
173 So. 772. 186 Le. 1088. 

TO, La.—^Perkins v. Wiener, Its So*. 
493, 171 La. 898. 

7L La.—Patton's Heirs v. Moseley, 
173 So. 772, 186 La. 1088. 

72. La.—^Aucoin v. Marcell, App., 
195 So. 807—^Bodcaw Lumber Co. 
of Louisiana v. Walker, 136 So. 
191, 17 La.App. 378. 

87 CJ. p 137 note 29. 

IMdsaee hdd to esMUsh pHintUTs 
poeeassioa 

La.—^Blnm v. Gordon, App., 193 So. 
495—Brashears v. Chandler, App., 
183 So. 546—Goertz v, Menard, 


f App., 168 So. 747, rehearing denied 

170 So. 505. 

Blalnilff held not to have estah- 
Ushed possessiOB. of ten years neces¬ 
sary to maintain plea of prescription 
acgulrenda causa.—^Perkins v. Wis- 
ner; 132 So. 493, 171 La. 898. 

7^ La.—City of Shreveport v. Kahn, I 
193 So. 461. 194 La. 55. 

Svidenoe hSld salBcieut 

La.—Beck v. Wooten, 132 6o. 226, 

171 La. 767—^Blum v. Gordon. App., 
193 So. 495. 

Evldeaoe held ixuraffident 
La.—City of Shreveport v. 

193 So. 461,194 La. 55. 

7^ La.—^Board of Trustees of Rus- 
ton Circuit, M. B. Church, South 
V. Rudy, 187 So. H9, 192 La. 200— 
Moran v. Simonin, 148 So. 677, 177 
La. 457—Riley v. Kaempfer, App., 
175 So. 884—Rudd v. Land Co., 
App., 172 So. 804, annulled IT? So. 
583, 188 Lia. 490—Goertz v. Menard, 
App., 168 So. 747, rehearing denied 
170 So. 505. 

37 C.J. p 137 note 30. 

Svidenoe held issuAdent to estab¬ 
lish title In defendant—^Rudd v. 
Land Cou, 177 So. 683, 183 La. 490. 

75. La.—Griffon v. Blanca 12 
5. 

37 CJ. p 137 note 3L 

76L La.—Moran v. Simonin, 148 So. 
677, 177 La. 457, 

77. La.—^Rudd v. Land Co., 177 So. 
583, 188 Za 490—Clark v. Tensas 
Delta Land Co., 136 So. 1, 172 La. 
913. 

37 CJ. p 137 note 33 M. 
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7a La.—Riley v. Kaempfer, App., 
175 So. 884. 

7a Laj—International Paper Co, v. 
Louisiana Central Lumber Co., 12 
So.2d 659, 202 La. 639—Siegel v. 
Helia, 172 So. 768, 186 La. 506— 
Riley V. Kaempfer, Appe, 175 So. 
884. 

37 CJ. p 137 note 19. 

Suit against pezsems not parties to 
the Jactitation suit cazmot be order¬ 
ed.—Allison V. Mazoun, 190 So. 408. 
193 La. 286. 

sa La.—International* Paper COb v. 
Louisiana Central Lumber Co., 12 
So.2d 659, 202 La. 639—Allison v. 
Maroun, 190 So. 408, 193 La. 286— 
Siegel V. Helia, 172 So. 768, 186 
La. 506—Canada v. Frost Lumber 
Industries, App., 9 Bo.2d 338—Riley 
V. Kaempfer, Ax9^ 175 So. 884. 
ne delay period is one of **per. 
emptlott" and not of “prescription."— 
Ca n a da v. Frost Lumber Industries, 
LeAlPP., 9 So.2d 338. 

Suit held not ^Tnstltizfeedi^ within 
the meaning of the Judgment fixing 
the delay period nor within the 
mea nin g of law, until the clerk was 
instructed to issue the citation.— 
Can a da v. Frost Lumber Industries, 
supra. 

VBder sariier decisions it was held 
that the court could not fix a term 
within which defendant must set 
forth his title or eue under penalty 
of barring hia claim fbrever after* 
ward.—^Toung v. Town of Morgan 
City, 56 Sa 803, 129 La. 339—Pack- 
wood T. Dorsey, 4 I^Ann, 90. 
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of the land, he should not, prior to the determina¬ 
tion of the issue of title, be mulcted in damages for 
having acquired a title and registered it^^ Attor¬ 
neys fees®2 or the costs of a survey^S are not re¬ 
coverable as damages in a jactitation suit It has 
been held that plaintiff is not entitled to damages 
where both he and defendant are partly right and 


partly wrong and each daims more than he is en¬ 
titled to,^ and that in such case costs should be 
equally divided between the parties.86 If defend¬ 
ant sustains his allegation of possession, it is fol¬ 
lowed by a decree that plaintiff is not sufficiently 
in possession to assert his title to the property or 
disclaim ownership.^® 


IV. OEIMINAL EBSPONSIBUJrY 
A. OFFENSES AND RESPONSIBILITY THEREFOR 


§ 281 . In General 

Libel may constitute a criminal offense either at 
common law or under statute, but slander is not an of¬ 
fense at common law. 

Libel may constitute a criminal offense either 
at common law®7 or under a particular statute.®® 
The validity of a statute punishing the sending of 
an anonymous libelous communication has been up¬ 
held.®® 

While slander is not a crime at common law,®® 


under some constitutional and statutory provisions 
it is made an offense.®^ 

§ 282 . Elements of Offense 

Ordinarily the basis fbr criminal libel Is Its fnjurioiis 
effect on the public or its tendeit^ to provoke a breach 
of the public peace. 

Ordinarily the basis of criminal liability for li¬ 
bel at common law or under the statute is its injuri¬ 
ous effect on the public or its tendency to provoke 
a breach of the public peace,®® and not the injury 


Sl« XiS.—^Handlin y. Dolt, S4 So. SSI, 
110 La. 936. 

S3. La.—City of Shreveport v. Eahn, 
193 So. 461, 194 X^a. 55—Moran v. 
Simonln, 148 So. 677, 177 La. 457 
—^Meraux & Nunez v. Gaidry, 132 
Sa 401, 171 La. 852. 

83. Iia.—^Meraux & Nunez v. Gtaidry, 
supra. 

Si. La.—Perkins v. Louisiana Land 
& Exploration Co., 132 So. 499, 171 
La. 913. 

88. Iia.—^Perkins v. Louisiana Land 
& Exploration Co., supra. 

88. La.—^Interstate Land Co. v. Fell- 
man, 64 So. 404, 184 La. 538. 

87. Ky.—Cole v. Commonwealth, 800 
S.W. 907, 222 Ky. 850. 

M&sa ,—Commonwealth v. SzUakys, 
150 N.E. 190, 254 Mass. 424. 

87 C.J. p 138 note 40. 

Definitlo<n of: 

Libel srenerally see supra 9 1. 
Criminal libel see supra § 1. 

Seditious libel see Insurrection and 
Sedition $ 2. 

88. U.S,—^Francis v. People of Vir¬ 
gin Islands, C.O.A.Virgln Islands, 
11 F.2d 860, certiorari denied Fran¬ 
cis V. Williams, 47 S.Ct 91, 278 U. 
S. 693, 71 L.Ed. 848. 

Ala,—Krasner v. State, 26 So.2d 619, 
82 Ala.App. 420, reversed on other 
grounds 26 So.2d 526, 248 Ala. 12. 

Arix—Wahl v. State, 8 P.2d 1052, 89 
Ariz.*62. 

Colo.—^Leighton v. People, 6 P.2d 929, 
90 Colo. 106. 

Fla.—^Annenberjr v. Coleman, 168 So. 
405, 121 Fla, 188. 

Hawaii.—^Territory v. Ota, 86 Ha- 


. wall 80—Territory v. Crowley, 84 
Hawaii 774. 

Ill.—People V. Spielman, 149 N.E. 465, 
318 IlL 482. 

Kan.—Jerald v. Houston, 261 P. 851, 
124 Kan. 657. 

La.—State v. Lambert, 178 So. 508, 
188 (La. 958. 

MonL—State v. Winterrowd, 249 F. 
664, 77 MonL 74. 

N.Y.—People v. Edmondson, 4 N.T. 

S.2d 257, 168 Misc. 142. 

OkL—Tucker v. State, 275 P. 882, 42 
Okl.Cr, 204. 

Or.—State v- Pierce, 12 P.2d 820, 140 
Or. 1. 

Pa.—Commonwealth v. Shipherd, 41 
A.2d 429, 157 Fa.Super. 27—Com¬ 
monwealth V. McNeU, Com.Pl., 87 
Pittsb.Legjr. 175. 

Tex.—Allen v. State. Cr., 189 S.W.2d 
753—Terence v. State, 128 S.W.2d 
1211, 137 TexX3r. 322. 

Wash.—State v. Wilson, 241 P. 970, 
187 Wash. 125. 43 A.L.R. 1263. 
Wis,—^Branigan v. State, 244 N.W. 
767, 209 Wls. 249. 

Wyo.—^State v. Levand, 262 P. 24, 37 
Wyo. 872, rehearing denied 268 P. 
628, 87 Wyo. 872. 

37 C.J. p 138 note 4L 
Stafenta oonstmed 
Statute x>enalizing publication of 
defamatory statements without writ¬ 
er's signature is not restricted to li¬ 
bels of public officers or candidate 
for office, and, therefore. Is not re¬ 
pealed by later act which contained 
such restriction: and earlier statute 
must be read as though constitution¬ 
al provision, concerning publications 
which are not maliciously or negli¬ 
gently made, is written Into iL— 
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Commonwealth v. Wilhelm, 90 Pa. 
Super. 473, affirmed 141 A. 52, 292 Pa. 
283, foUowing 141 A. 60, 292 Pa. 277. 
XdbOl par ss 

It has been held that, in order for 
a publication to be libelous jper se, 
it must come within the provisioxm of 
the statute defining llbeL—Terence 
V. State, 128 S.W.2d 1211, 187 Tex. 
Cr. 822. 

89. Pa.—Commonwealth v. Foley, 
141 A- 50, 292 Pa. 277. followed in 
Commonwealth v. Wilhelm, 141 A. 
52. 292 Pa. 283. 

90l Mo.—S tate v. Wakefield, 8 hCo. 

App. 11. • 

37 C.J. p 138 note 42. 

Words tavolving another dims 
At common law, words spbfcdi, 
however defamatory, are not subject 
of indictment imless they directly 
tend to a breach of the peace, or are 
seditious, blasphemous, or obscene, or 
constitute an Incitement to the com¬ 
mission of an indictable offense.— 
State V. SlapprotL 82 A.2d 877, 127 
Njr.Law 395. 

9L Cal.—People v. Faber. 77 PJ8d 
921, 29 CaLApp.2d Supp. 75L 
Wls.—^Branigan v. State, 244 N.W. 
757, 209 Wis. 249—State v.. Mueller, 
248 N.W. 478, 208 Wls. 543—Ma^ 
lone Y. State, 212 N.W. 879. 192 
Wis. 379. 

92. Ala.—^Krasner y. State, 25 Sou2d 
519, 32 Ala.App. 420, reversed 
other grounds 25 8o.2d 525, 248 
Ala. 12. 

Conn.—State v. Gardner, 151 A. 849, 
112 Conn. 12L 

Fla.—Annenberg v. £2oleman, 158 So. 



§ 282 


LIBEL AND SLANDER 


53 O.J.S. 


to the reputation of the person libeled but the 
provisions of the statute may have the effect of en- 
largingS^ or restricting^s the common-law basis 
for liability. Under some statutes, the tendency of 
the defamatory matter to injure the defamed party 
generally,^* or in his business or occupation,87 or to 
provoke him to wrath,®8 win provide a basis for 
criminal prosecution. Other factors have been 
made essential elements of the offense, such as 
that the statements be false,8® or false and scanda- 
lous,i or, as discussed infra § 285, that the state¬ 
ments be maliciously made. The necessity for a 
publication of the defamatory words is considered 
infra § 284. 

It has been held that a criminal libel must of 
necessity amount to an abuse of the constitutional 
rights of freedom of speech and of the press, and 
remove the perpetrator of the libel from the benefi¬ 
cent protection otherwise afforded.® 

Criminal slander statutes have also made the fal¬ 
sity of the defamaory statement an element of the 
offense.8 


§ 283. — Natnreof Imputation; Construc¬ 
tion of Language 

a. In libelous form 

b. In slanderous form 

c. Construction of language; certainty 

and positiveness of charge 

a. In libeloTis Form 

A criminal prosecution for libel may be based on an 
Imputation which tends to disgrace and degrade the per* 
son libeled, or to hold him up to public hatred, contempt, 
or ridicule, or to cause him to be shunned or avoided. 

In order to constitute a criminal libel it has gen¬ 
erally been held sufficient if the defamatory words 
are of such nature that they tend to disgrace and 
degrade the person libeled, or hold him up to pub¬ 
lic hatred, contempt, or ridicule, or cause that per¬ 
son to be shunned or avoided^ Any malicious defa¬ 
mation tending to impeach the honesty, integrity, 
virtue, or reputation of another, and thereby ex¬ 
pose him to public hatred, contempt, or ridictile is 
a criminal libel.® Imputations of dishonesty,® 
graft,7 hj’pocrisy,® infidelity,® insanity,^® intoxica¬ 
tion,^^ moral depravity,^® want of veracity,^® or 


405, 121 Fla. 132—Smith v. Mc¬ 
Clelland. 126 So. 292, 99 Fla. 362. 
Ill.—^People V. Spielman, 149 N.E. 466, 
SIS Ill. 482. 

Mass.—Commonwealth v. Szliakys, 
150 N.E. 190, 254 Mass. 424. 

Wyo.—State v. Iievand, 262 P. 24, 
37 TTyo. 372, rehearing* denied 263 
P. 623. 37 wyo. 372. 

37 C.J. p 13S note 45. 

93. Conn.—State v, Gardner, 161 A. 
349. 112 Conn. 121. 

94b Ariz.—Gardner T. State, 139 P. 

474. IS Ariz. 403. 

37 C.J. p 13S note 46. 

9S. Mich.—Glassmire ▼. Manistee 
Olr. Judge, 47 N.W. 96«, 64 Mich. 
447. 

37 C.J. p 138 note 47 

9a Ariz.—Gardner v. State, 139 P. 

474. 15 Ariz. 403. 

37 C.J. p 13S note 46 Ca]. 

97. S’.T.—People v. Edmondson, 4 N. 
y.S.2d 257, 168 Hisc. 142. 

9a Iowa—Fey v. King, 190 N.W. 

519, 194 Iowa 835. 

37 C.J. p 13S note 46 b (1). 
deftaed 

•^’rath” in expression **defama- 
tion tending to provoke wrath** 
means not merely anger, but violent 
anger.—Jerald v. Houston, 261 P. 
$51, 124 Kan. 657. 

9a Cal.—People v. Calkins. 47 P.2d 
541, 8 CaI.App.2d 251. 

Ind.—Cummins v. State, 166 N.E. 155, 
89 Ind.App. 256. 

Ky.—Cole v. Commonwealth, 300 S. 
W. 907. 222 Ky. 350. 


Mass.—Commonwealth v. Szliakys, 
150 XE. 190. 254 Mass. 424. 

Okl.—Tucker v. State, 275 P. 382, 
42 Okl.Cr. 204. 

1« Or.—State v. Pierce, 12 P.2d 320, 
140 Or. 1. 

a Ala—Krasner v. State, 26 So.2d 
519, 32 Ala.MApp. 420, reversed on 
other grounds 26 So.2d 526, 248 
Ala 12. 

Effect of constitutional guarantees 
of freedom of speech and press on 
liability for libel and slander see 
Constitutional Law S 213 a 
a Mo.—Stete V. Bartley, 263 S.W. 
95, 304 Mo. 58. 

Wls.—Branigan v. State. 244 N.W. 

767, 209 Wis. 249—State v. Mueller, 

I 243 N.W. 478, 208 Wls. 543. 

Pslse and malirrfons or false and 
wanton statement must be made un¬ 
der some statutes—Copeland v. 
State, 300 S.W. 86, 108 TeaCr. 228. 

4. Ind.—Cummins v. State, 166 N.E. 

155, 89 Ind.App. 256. 

Ky.—Cole v. Commonwealth, 800 S. 

W. 907. 222 Ky. 850. 

N.Y.—^People v. lEldmondson. 4 N.T. 

S.2d 257, 168 Mlsc, 142. 

Okl.—Tucker v. State, 276 P. 382. 42 
OkLCr. 201. 

Wyo.—Corpus Jhzis cited in State v, 
I-evand, 262 P, 24, 29, 37 Wyo. 372, 
rehearing denied 263 P. 623, 37 
Wyo. 372. 

37 C.J. p 138 note 51. 

Words held not libeloos 
Minn.—State v. Landy, 153 N.W. 258. 
130 Minn. 138. 

Tex.—Terence v. State, 128 S.W.2d 
1211, 137 Tex.Cr. 322. 
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5. Ark.—Baker v. State, 137 S.W.2d 
938, 199 Aik. 1005, certiorari denied 
Baker v. State of Arkansas, 61 S. 
Ct 25, 811 U.S. 666, 85 L.Ed. 428. 
37 C.J. p 139 note 55. 

Words held Ubeloiu 
Hawaii.—^Territory v. Crowley, 34 
Hawaii 774. 

ni. —^People V. Spielnum, 149 N.E 
466, 818 ni. 482. 

Words held not Uhelons 
Mass.—Commonwealth v. Szliakys, 
150 N.R 190, 254 Masa 424. 

37 C.J. p 139 note 55 [a]. 

«. Iowa.—State v. Keenan, 82 N.W, 
792, 111 Iowa 286. 

37 C.J. p 139 note 66. 

7. Idaho.—State v. Sheridan, 93 P. 

656, 14 Idaho 222, 15 LJl.A.,N.S.. 

I 497. 

Mont.—State v. Winterrowd, 249 P. 
664, 77 Mont. 74. 

K Kan.—State v. Mayberry, 4 P. 

553, 33 Kan. 411. 

37 C.J. p 139 note 58. 

9. Iowa.—State v. Keenan, 82 N.W. 
792. Ill Iowa 286. 

10, Del.—State v. Roberts, 43 A. 252. 
16 DeL 450. 

11- Ga.—Giles v. State, 6 Ga. 276. 
Kan.—State v. Mayberry, 6 P. 653, 33 
Kan. 441. 

IS. Tex.—Jones v. State, 48 S.W. 

78, 38 Tex.Cr. 864, 70 Am.S.R. 751. 
37 C.J. p 139 note 62. 

13. Ark.—Baker v. State, 137 S.W.2d 
938. 199 Ark. 1005, certiorari denied 
Baker v. State of Arkansas, 61 S. 
Ct, 25. 311 U.S. 666, 85 I..Bd. 428. 
37 O.J. p 189 note 63. 
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even a disposition to commit crime^^ may be suf¬ 
ficient to constitute criminal libel. A publication 
by one person in the name of another is a libel on 
sudi other, if it contains language which would 
subject him, had he written it, to public hatred and 
contempt.^® An indictment will not lie for pub¬ 
lishing words charging a person with doing what 
he has a legal right to doM 

Although it is not necessary that the imputation 
should amount to a charge of crimei^ or an indict¬ 
able offense,^® imputations of crime may be suf¬ 
ficient to warrant an indictment or information for 
criminal libel,^® whether the crime charged is a 
felony or a misdemeanor,®® as for instance, impu¬ 
tations of adultery,bribery,®® embezzlement,®® 
extortion,®^ homicide,®® larceny,®® receiving stolen 
goods,®^ seduction,®® or subornation of perjury.®® 

Words imputing unchastity and immorality are 
criminally libelous.®® So a charge of adultery, al¬ 
though not sufficiently definite to state a crime, 
may be sufficient to support an indictment for crim¬ 
inal libel.®^ 

Insolvency. It has been held to be an indict¬ 


able offense to publish of another a diarge imput¬ 
ing that he is insolvent.®® 

Regarding public men or officers. An indictment 
or information, as the case may be, will lie for 
publishing words charging corruption®® or miscon¬ 
duct®* on the part of a public man or public offi¬ 
cer, as well as for publishing words imputing that 
such officer is unfit to hold office.®® 

b. In Slanderous Form 

Soma statutes are directed against oral Imputations 
generally which injure a person’s reputation or which ex¬ 
pose him to hatred, contempt, or ridicule, while other 
statutes make criminal offenses of certain specllle slan¬ 
derous Imputations. 

Some statutes are directed against oral imputa¬ 
tions generally which injure a personas reputation 
or which expose him to hatred, contempt, or ridi¬ 
cule.®® There are also statutes under whidi cer¬ 
tain specific slanderous imputations are considered 
criminal offenses.®^ Thus, it has been held, with 
or without respect to statute, that words imputing 
the perpetration of a felony or other indictable of¬ 
fense involving moral turpitude,®® or words imput- 


14. Ky.—^Browning: v. Common 

wealth, 76 S.W. 19, 116 Ky. 282. 25 
Ky.Lr. 482. 

37 C.J. p 139 note 64. 

15. Tex.—Squires v. State, 45 S.W. 
147, :89 Tex.Cr. 96, 78 Am.S.R, 904. 

37 CJ. P 138 note 62. 

la Tex.—^Terence v. State, 128 S.TV. 

2d 1211, 187 Tex.Cr. 323. 

37 C.J. p 139 note S8. 

17. m. —People -v. Splelman, 149 N. 

E. 466, 818 Ill. 482. 

N.T.—People t. Tui Kui Chu, 7 N.B. 

2d 96, 278 N.T. 191. 

OkL—Tucker v. State. 275 P. 382, 42 
Okl.Cr. 204. 

37 C.J. p 188 note 49. 

la, ILI.—state V. Spear, 18 R.I. 824. 
37 O.J. p 138 note 50. 

19. Ariz.—Wahl .v. State, t P.2d 
1052, 89 Ariz. 62. 

Ill,—^People V. Spielman, 149 N.B. 
466, 318 Ill. 482. 

Ky.—Cole V. Commonwealth, 800 S. 

W. 907, 222 Ky. 850. 

Mass.—Commonwealth v. Canter, 168 
N.R 790. 269 Mass. 359. 

37 CJ. p 139 note 67. 

ZhvolTing* moral taxpitude or inXa- 
motui ptinfshmeat 
Publication other than hy words 
si^en which imputes to a person 
the commission of a criminal offense 
involving moral turpitude or which 
will subject such party to an infa¬ 
mous punishment is libelous per se.— 
Territory v. Ota, 36 Hawaii 80. 

SO. Pa.—Commonwealth y. Nobre, 28 
PaJDlst. 237. 


21. Mo.—State t. SanthufC, 110 S.W. 
624, 131 MOJV.PP. 620. 

22. Mo.—State r. Pardo, 190 S.W. 
264. 

37 C.J. p 189 note 70. 

23: Or.—State v. Conklin, 84 P. 482, 
47 Or. 509. 

37 C.X p 139 note 71. 

24. K.J.—^Benton v. State, 86 A. 
1041, 59 N.J.Law 551. 

25. Mass.—Commonwealth v. Can¬ 
ter, 168 N.E. 790, 269 Mass. 859. 

Tex.—^Smlth v. State, 82 Tex. 594. 
20. Ky.—Browning v. Common¬ 
wealth. 76 S.W. 19, 116 Ky. 282, 25 
Ky.Xu 482. 

Te^—Woody v. State. 16 Tex.A. 252. 

27. Ohio.—State ▼. SmUy. 87 Ohio 
St. 30, 41 Am.R. 487. 

28. Mass.—Commonwealth v. Ward- 
well, 136 Masa 164. 

29. Ariz.—Wahl v. State, • P.2d 
1052, 39 Ariz. «2. 

Me.—State v. Horton, 86 A. 394, 89 
Me. 290. 

00. Tex.—^Myre ▼. State, 70 S.W.2d 
428, 126 Tex-Cr. 157. 

37 C,J. p 139 note 79. 

Words held mot to impute immorality 
Mass.—Commonwealth v. Szliakys. 

150 N.E. 190, 254 Mass. 424. 

31. Mo.—State v. Santhuff, 110 S.W. 

624, 131 Mo.App. 620. 

38. Ma-^—State v. Armstrong, 16 S. 
W. 604, 106 Mo. 895, 27 Am.S.R. 
361, IS L.R.A. 419. 

33. Ala.—^Kraaner v. State, 26 So.2d 
519, 82 Ala.App. 420, reversed on 
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Other grounds 26 So.2d 526, 248 Ala. 

12 . 

Ind.—Cummins v. State, 166 NJ0I 165, 
89 Ind.App. 256. 

Mont.—estate v. Wlnterrowd, 24$ F. 

664. 77 Mont. 74. 

37 C.J. p 139 note 82. 

34. CaL—People v. Calkins. 47 P.2d 
514, 8 Cal.App.2d 251. 

Ill.—People V. Doss, 51 N.E.2d 517, 
384 IlL 400, certiorari denied Doss 

V. People of State of Illinois, 64 
S.Ct 788, 821 U.S. 789, 88 ‘REd. 
1079. 

Ky.—Cole v. Commonwealth, 800 S. 

W. 9#f, 222 Ky. 850. 

Wis.—Branigan v. State, 244 K.W. 

767, 209 Wis. 248. 

87 C.J. P 189 note 83. 
finpntatioii lield mot UMoiui 
Ind.—Cummins v. State, 166 N.E. 155, 
89 IndLApp. 256. 

N.Y.—People v. Drucker, 4 H.T.S.2d 
360, 167 Misc. 557, affirmed 11 N.Y. 
S.2d 545, 256 App.Div. 1001. 

35. Tex.—Alsup v. State, 238 S.W. 
667, 91 Tex.Cr. 224. 

37 C.J. p 189 note 84. 

36. Cal.—^People v. Faber, 77 P.2d 
921, 29 CaLApp.2d Supp. 751. 

Wis.—State v. Mueller, 248 N.W. 478, 
208 Wis. 543. 

37. Mo.—^State v. Bartley, 263 S.W. 
95, 304 Mo. 58. 

Tex.—Copeland v- State, 800 S.W. 86, 
108 Tex.Cr. 228. 

87 C.J. p 140 note 87. 

33. Mich.—Schultz v. Huebner, 60 H. 

W. 57. 108 Mich. 274. 

37 C.J. p 140 note 89. 
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libclcd,^’^ but merely the willful doing of an unlaw¬ 
ful act resulting in injury to another,^* or the in¬ 
tentional commission of a wrongful act without 
lawful excuse.^* Under some statutes every slan¬ 
der covered by the statute is deemed malicious if 
no justification is sho%vn.^® 

Effect of privilege. It has been stated in gen¬ 
eral terms that, w'here a communication is qualifi- 
edly privileged, malice is a necessary element 
but it has been held more specifically that in or¬ 
der to impose criminal liability such communication 
must have been made with express malice.®^ In 
accordance with the foregoing rule it has been held 
that the utterance or publication of a privileged 
communication rebuts the inference of malice.83 

Intent to provoke breach of peace. In some ju¬ 
risdictions, by force of statute, the criminal in¬ 
tent wth which the libel is published is the intent 
to injure another, and not the intent to provoke a 
breach of the peace or a crime.®^ Some cases, how¬ 
ever, hold that, when the libel is communicated only 
to the party defamed, it must be with intent to pro¬ 
voke a breach of the peace.^5 

§ 286. Defenses 

In a criminal proaecution for defamation, the accused 
may avail himself of any legal excuse or Jiistilfcation as 
a defense. 

In defense to a criminal prosecution for defama¬ 


tion, accused may avail himself of any legal excuse 
or justification.*® It has been held that accused 
may not show in defense current rumors or sus¬ 
picions,*7 the bad character of the person libeled,** 
belief in the truth,** probable grounds for his 
belief,*® an honest mistake in the facts,an inno¬ 
cent intention,** or that accused had been previ¬ 
ously defamed by the prosecuting witness.®* Under 
some statutes, however, an honest mistake is a 
good defense, in a proper case;®^ but immunity 
from criminal liability, under such a statute, exists 
only where the publication is honestly made in the 
belief of its truth and on reasonable grounds for 
its belief after the exercise of such means to verify 
its truth as would be employed by a man of ordi¬ 
nary prudence under similar circumstances.®® Un¬ 
der other statutes, accused may show in his de¬ 
fense that the defamation was made without malice 
or negligence.®* 

In some jurisdictions, by force of statute, in a 
prosecution for imputing to a female a want of 
chastity it is a good defense to establish the fact 
that the reputation of the female for chastity is 
bad.®7 The bad reputation of the female which 
establishes the defense must be that at the time 
of the publication or at least at a time reasonably 
approximating the publication.®* Excitement at 
the time of making a slanderous remark as to the 
dsastity of a female is not a defense.®® 


77. Colo.—^Bearman ▼. People, 16 P. 
2d 425, 91 Colo. 4S6. 

67 C.J. p 141 note 23. 

78. Colo.—^Bearman v. People, supra. 
27 C,J. p 141 note 2T. 

78- La.—State v. l.*ambert, 178 So. 
SOS, 188 La. 968. 

SO. WiB.—SUte ▼. Mueller, 243 X. 
W. 478, 208 Wis. 543. 

as used in connec- 
ties with such statutory provision, 
ia synonymous with ^treasonable ex¬ 
cuse,*' and may exist without estab¬ 
lishing truth of words, if they were 
used on lawful occasion, on probable 
cause, and for good motives.—State; 
V. Mueller, supra 

8L Fla.—State v. Chase, 114 So. 856. 
84 Pla. 1071. 

Qnalided privilege as defense see in¬ 
fra I 288. 

88. X.C.—State v. Greenville Pub. 

Co.. 102 S.E. 818, 179 X.C. 720. 

FU.—Commonwealth v. Wehr, 18 Pa, 
Dist 970. 

83. La.—State v. Lambert, 178 So. 
508, 188 La. 968. 

9^ Arlx.—Gardner v. State, 139 P. 
474, 15 Aria 403. 


85. Bel.—^State v, Shaflner, 44 A 
620, 18 Del. 171. 

Tenn.—^Hodges v. State, 5 Humphr. 

112 . 

86. N.J.—State V. Dedge, 127 A 589. 
101 N.J.Law 131. 

87. Colo.—Coxpus Jhzis quoted in 
Bearxnan v. People, 16 P.2d 425, 
42$, 91 Colo. 486. 

37 CJ. p 141 note 84. 

Wot iavsnted by aceusad 
The fact that the story was re¬ 
ceived secondhand and not invented 
by accused is no defense to an in¬ 
formation for a libelous publication. 
—Xance v. State, 27S P. 869, 41 Okl. | 
Cr. 879. 

88. X.T.—People v. Stokes, 24 X.T.S. 
727, 30 Abb.N.Cas. 200. 

37 CJ. p 141 note 35. 

88. Colo.—Ckixpus jTuAm quoted iu 
Bearman v. People, 16 P.2d 425, 
426, 91 Colo. 486. 

Hawaii.—Territory v. Crowley, 34 
Hawaii 774. 

Tex.—AIsup V. State, 238 S.W, 667, 
91 Tex.Cr. 224. 

90c Colo.—Goxpuji Juada quoted iu 
Bearman v. People, 16 P.2d 425, 
426, 91 Colo. 486. 

37 CJ. p 141 note 37. 
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9L Colo.—Corpus juris quoted in 
Bearman v. People, 16 P.2d 425, 
426, 91 Colo. 486. 

Hawaii.-Territory v. Crowley, 34 
Hawaii 774. 

Md.—Richardson v. State. 7 A 43, 
66 Md. 205. 

9^ Colo.—Corpus Juris quoted in 
Bearman v. People, 16 P.2d 425, 
426, 91 Colo. 486. 

37 CJ. p 142 note 39. 

93, Puerto Rico.—People v. Navur- 
I ro, 25 Puerto Rico 60. 

^ Tex.—Tecker v. State, 152 S.W. 
2d 355, 142 Tex.Cr. 358. 

96. Tex.—Tecker v. States supra 

sa Pa.—Commonwealth v. WUhelm, 
90 Pa.Sttper. 473, aiflrmed 141 A 62, 
292 Pa. 283. 

97. Tex.—Dobbs v. State; 117 S.W. 
799. 65 Tex.€r. 488. 

37 CJ. p 142 note 41. 

9a Tex.—Richmond v. State, 126 S. 
W. 596, 58 Tex.Cr. 435, 137 Am. 
S.R. 973. 

99. Tex.—^Pickerell v. State, 198 S. 
W. 303, 82 Tex.Cr. 68. 
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§ 287. -Truth 

Although at common law the truth cf a libel may 
not be shown as a defense in a criminal prosecution, 
under the various constitutional and statutory provisions 
it has generally been held that the truth of the publics- 
tion may be a defense. 

At common law the truth of a libel may not be 
shown as a defense in a criminal prosecution.^ By 
force of constitutional or statutory provision, how¬ 
ever, the truth of the publication may be a complete 
defense and, in many jurisdictions, the truth, 
when published with good motives and for justifia¬ 
ble ends, constitutes a complete defense.^ The 
truth has also been held to be a defense where a 
pri\dleged communication is involved,^ Where the 
truth is urged in defense, such justification is re¬ 
quired to be as broad as the charge.® 

§ 288. -Privilege 

a. In general 

b. Absolute privilege 

c. Qualified privilege 

a. In General 

The accused in a criminal prosecution for defamation 
may avail himself of the defense of privilege. 

The fact that the conununication complained of 
was published on a privileged occasion may be set 
up as a defense to a criminal prosecution.® It has 


been held that in order to make the defense of priv¬ 
ilege complete, it must appear that there has been 
good faith, an interest to be upheld, a statement 
limited in its scope to this purpose, a proper occa¬ 
sion, and publication in a proper manner to prop¬ 
er parties only.7 If the statute defines ^‘privileged 
communications," the communication must come 
within the statutory definition in order to set up 
the plea of privilege.® 

Accused may be criminally liable if the publica¬ 
tion goes beyond what the exigencies of the priv¬ 
ileged occasion require.® Actual or express malice 
may destroy the pririlcge,!® whereas legal malice 
has been held insuflScient for such purpose.^l Al¬ 
though, as shown infra subdivisions b and c of 
this section, there is authority to the effect that a 
false statement may be pririleged under certain 
circumstances, it has been broadly stated that a 
lie is never privileged for the reason that it al¬ 
ways has malice coiled in it.^® 

b. Absolute Privilege 

A communication for which no remedy Is available 
because of the occasion on which It Is made is absolutely 
privileged. 

With respect to criminal prosecutions for defa¬ 
mation, a communication wluch is absolutely priv¬ 
ileged is one for which no remedy is available be¬ 
cause of the occasion on which is it made.^® The 


1. Ala.—^Krasner v. State, 26 So.2d. 
519, t2 Ala.App. 420, reversed on 
other grounds 26 !So.2d 526, 248 
Ala. 12. 

Colo.—Leighton v. People, 6 P.2d 929, 
90 Colo. 106. 

Hawaii.—^Territory v. Crowley, 34 
Hawaii 774. 

Iowa.—McCuddin v. Dickinson, 300 N. 

W. 808, 230 Iowa 1141. 

N.J.—State v. Dedge, 137 A. «89, 101 
N.J.Law 131. 

37 Cjr. p 142 note 46. 

2. Ala.—^Krasner v. State, 26 So.2d 
526, 248 Ala. 12. 

Colo.—^Leighton v. People^ 6 P.2d 929, 
90 Colo. 106. 

37 C.J. p 142 note 46. 

Xnataasces limited by statnte 
Where the statute limits the in¬ 
stances in which truth may be shown 
in Justification, the case must come 
under one of the instances specified 
before the truth may be urged in de¬ 
fense.—^Myre v. State, 70 S.W.2d 428, 
126 Tex.Cr. 157. 

3. Hawaii.—^Territory ▼. Crowley, 
34 Hawaii 774, 

111.—^People V, Spielman, 149 N.B. 
466, 318 Ill. 482—Cook v. Bast 
Shore Newspapers, 64 NJ^2d,T61, 
327 IlLApp. 559—People v. Doss, 48 
N.B.2d 213, 318 lUJLpp. 387, af¬ 
firmed 51 N,E.2d 617, 384 IlL 400, 


. certiorari denied 64 S.Ct 788, 321 
: D.S. 789, 8« UBd. 1079. 

Iowa.—^McCuddin v. Dickinson, 300 
N.W. 308. 230 Iowa 1141. 

Mont.—State v. Winterrowd, 249 P. 
664, 77 Mont 74. 

N.J.—State V. Dedge. 127 A. 539, 101 
N.J.Law 131. 

Okl.—Oozpus Jnzis cited in Thomas 
V. State, 244 P. 1116, 1117, 34 Okl. 
Cr. 68. 

37 <U. p 142 note 47. 

4. Okl.—^Thomas v. State, 244 P. 

1116, 84 OkLCr. 63. 

Privilege as defense generally see in¬ 
fra 5 288. 

6. N.Y.—People v. Yul Kui Chu, 7 
N.E.2d 96, 273 N.Y. 191. 

6. La.—State v. Lambert, 178 So. 
508, 188 La. 968. 

N.J,—State V. Dedge. 127 A. 639, 101 
N.J.Law 131. 

N.C.—People ▼. Stokes, 24 N.Y.S. 727, 
30 Abb.N.C. 200. 

Wash.—Ooxpns ^tixis cited in State 
V. Wilson, 241 P. 970, 972, 137 
Wash. 125. 43 A.L.R. 1263. 

37 OJ. P 142 note 50. 

Cknxmuuiicafeion held not privileged 
Ark.—Baker v. State, 137 S.W.2d 
938, 199 Ark. 1005, certiorari denied 
Baker v. State of Arkansas, 61 S. 
Ct 25, 311 U.S. 666. 86 L.Bd. 428. 
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Ky.—Cole v. Commonwealth, 800 S. 

W. 607. 222 Ky. 350. 

Pa,—Commonwealth v. Murphy, 8 Pa. 
Co. 399. 

Tex.—Boeckle v. State, 279 S.W. 472, 
102 Tex.Cr. 641. 

7. S.C.—State v. Gurry, 161 S.B. 161, 
163 S.C. 1. 

The mere fact that a communica^ 
tion is confidential does not render it 
privileged.—Smith v. State, 32 Tex. 
594. 

Oommunioation made to a Mend is 
not ipso facto privileged.—Jones v. 
State, 232 S.W. 304, 89 Tex.Cr. 426. 

8. Cal.—^People v. Lusinchi, 142 P. 
113, 24 CalJtpp. 623. 

9. Fla.—^State v. Chase, 114 So. 856, 
94 Fla. 107L 

la Cal.—People v. Faber, 77 P.2d 
921, 29 CaLApp.2d Supp. 751. 

La.—State v. Lambert^ 178 So. 508, 
188 La. 968. 

37 C.J. p 142 note 59. 

Malice as element of offense general¬ 
ly see supra § 285. 

11. La.—State v. Lambert, supra. 

12. Pa.—Commonwealth ▼. Foley, 
141 A. 60, 292 Pa. 277, foUowed In 
Commonwealth v. Wilhelm, 141 A. 
52, 262 Pa. 283. 

13. Ark.—^Baker v. State, 137 S.W.2d 
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instances of absolnte privilege have l>ccii stated to 
be practically limited to legislative and judicial 
proceedings and other acts of state.^^ Under some 
statutes, it is no libel to publish any statement re¬ 
specting any legislative or judicial proceeding, un¬ 
less a charge of corruption is made against a per¬ 
son active in a legislative or judicial capacity.^® 

Although it has been broadly stated that one, 
who makes defamatory statements in papers filed in 
a judicial proceeding or before bodies whose duties 
are quasi-judidal, is not immune from criminal 
prosecution,it has been held that, as in the case 
of civil liability, as discussed supra § 104, a person 
is not criminally liable for words, published in the 
course of a judicial proceeding, which are perti¬ 
nent and relevant to the issues.^^ This rule of 
privilege is not restricted to statements made dur¬ 
ing the trials of actions, but includes proceedings 
before a competent court or magistrate in the due 
course of law,i8 and extends protection to the 
judge, parties, counsel,' and witnesses involved.^^ 
Although there is authority to the effect that un¬ 
true and irrelevant statements made in pleadings 
by one of the parties to a judicial proceeding are 
privileged,20 privilege has been held not to protect 
a malicious publication not relevant to Ihe in- 
quxiy, despite the fact that it was made in the 
course of judicial procecdings.21 Furthermore, as 
discussed infra subdivision c of this section, it has 
been held that words published in a judicial pro¬ 


ceeding, whidi are not pertinent to the subject of 
inquiry, are only conditionally privileged. 

Where jurisdiction has been voluntarily con¬ 
ferred on the disciplinary body of a private organi¬ 
zation, such as a labor union, it has been held that 
a criminal prosecution will not lie for a defamation 
occurring in connection with the proceedings be¬ 
fore such body, unless there has been a designed 
wandering from the point in question and malice in 
the making of the defamatory statement^^ 

c. Qualified Privilege 

A communication made in good faith on a subject 
In which the person communicating has an Interest or 
with respect to which he has a duty, if made to a per¬ 
son having m corresponding interest or duty, is quali- 
flediy privileged. 

Communications made bona fide on subject mat¬ 
ter in which the person communicating has an in¬ 
terest or with respect to which he has a duty, if 
made to a person having a corresponding interest 
or duty, are qualifiedly privileged.*^ The duty need 
not be strictly legal, but it may be one of doubtful 
or imperfect obligation,24 as, for example, a moral 
or social duty.25 Although the occasion may be 
qualifiedly privileged, accused may be criminally 
liable if the communication goes beyond what the 
exigencies of the privileged occasion require,*® as, 
for example, where the communication is made to 
others than those to whom the duty is owing.*^ 
Under the construction given some statutes^ more- 


S38, 199 Ark. 1005. certiorari denied 
Baker ▼. State of Arkansaa. 01 S. 
Ct. 25. 311 IT.S. 600. 86 Z^JBd. 423. 
a*. Ark.—Baker ▼. State. 137 S.W.2d 
938. 99 Ark. 1005. certiorari denied 
Baker v. State of Arkansas, 01 S. 
Ct 25, 311 U.S. 060. 85 I^Ed. 428. 
aEoadoipal oovaoil 
Absolute privilege has been denied 
to proceedings before a municipal 
common eouncIL—Branigan v. State. 
244 X.W. 707, 209 Wis. 249. 

Qgoial duty or prooeedlags 
The statutory provision that words 
uttered In discharge of official duty 
or In official proceedings shall never 
be deemed a criminal slander con¬ 
templates an absolute, not a Qualified, 
prtrilege, and corresponds to absolute 
privilege cxeated in cases of civil 
slander.—^People v. Fhber. 77 P.2d 
921, 29 Cal.App.2d Supp. 751. 

1ft. Tex.—^Tecker v. State, 152 S.W. 

2d 355. 142 Tex.Cr, 353. 

Bteteta luHUl iaappUcable 
Tex.—^Tecker v. State, aupra. 

1ft. XU.—Kimball v. Ryan. 283 IlL 
App. 450. 

13L FUl—A nge v. State, 123 Sa 910, 
93 Ha. 538. 


Wash.—Oorpns OTozis dteft ht State 
V. Wilson. 241 P. 970. 972, 137 
Wash. 125. 43 AJUR. 1263. 

37 C.J. p 143 note 05. 

Boctrlna liberally oonstmad 

If alleged defamatory words used 
by counsel for party during judicial 
proceeding may possibly be perti¬ 
nent, they are privileged.—People ex 
rel. Bensky v. Warden of City Pris¬ 
on, 179 N.BL 257, 258 N.T. 55. 

1ft. Fla.—Ange v. State, 123 So. 910, 
98 Ha. 538. 

19. Fla.—^Ange ▼. Stste, supra. 
Comiael sad olieak 
If publication of alleged defama¬ 
tory matter during judicial proceed¬ 
ing is privileged as to counsel, it is 
privileged as to his client, and con¬ 
verse is true.—^People ex rel. Bensky 
V. Warden of City Prison, 179 NJS. 
257, 258 N.T. 55. 

flCk Arix,—Ross v. States 90 P.2d 
285, 64 Aria. 390. 

21. Ga.—^Lecroy v. State, 15 S.B. 

403. 89 Ga. 335. 

37 C.J. p 143 note 00. 

Pa.—Commonwealth v. Shlpherd. 
4X A2d 429, 157 Pa.Super. 27. 
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S3. Arix.—Ross T. State, 90 P.2d 285, 
54 Ariz. 390. 

La.—State v. Lambert, 178 So. 608, 
188 La. 968. 

Wis.—Branigan t. States 214 N.W. 

707, 209 Wia 249. 

37 C.J. p 142 note 07. 

C tomnmnioa tton held not pxivUeged 
Ark.—Baker v. State, 137 S.W.2d 
938, 199 Ark. 1005, certiorari denied 
Baker v. State of Arkansas, 01 S. 
Ct 25, 311 n.S. 860, 85 LJSd. 422. 
Tex.—^Richmond t- State, 120 S-W. 
596, 58 Tex.Cr. 436, 137 AxnJftR. 
973. 

24. Aria—^Ross v. States 90 P.2d 
286, 54 Aria 390. 

Tea—Hix v. SUte, Cr., 20 S.W. 550. 

SS. Aria—^Ross v. Stsitew 90 FAd 
285, 54 Aria 390. 

La—State v. Lambert, 178 So, 608, 
188 La 908. 

Sft. Fla—State t. Chase, 114 So. 858, 
94 Fla 1071. 

37 CJ. p 143 note 01. 

Tea—Stayton v. Stata 78 SLW. 
1071, 40 TeaCr. 305, 103 AnLS.R. 
988. 

37 ci. p 148 xmte 82. 
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over, a false communication cannot be qualifiedly 
privileged^s On the other hand, where express 
malice is not shown, a communication has been 
held to be qualifiedly privileged without regard to 
its truth or falsity,29 Statements made in self-de¬ 
fense,3® a private communication from a parent, 
concerning the welfare of his child, to the child’s 
custodian,and words published in a judicial pro¬ 
ceeding, which are not pertinent to the subject of 
inquiry,^2 have' been held to be qualifiedly or con¬ 
ditionally privileged, while charges prepared against 
the church or a member thereof according to the 
usage and discipline of the church have been held 
to be at least qualifiedly privileged.28 

Reports of judicial proceedings and public rec- 
ords. The publication of a report of a judicial pro¬ 
ceeding may be conditionally privilcged.34 The 
publication, however, must be fair and impartial 
and unaccompanied by defamatory comments and 
insinuations otherwise there is no privilege,^® 
The report of judicial proceedings must be only 
of matter fit for publication.^^ The publication of 
the contents of public records is also privileged 
but the publication of a public record to which the 
public has no right of access has been held not to be 

privileged.29 

In public interest. As a general rule, communi¬ 
cations relating to the public welfare, if made in 

aa. <2aL—People v. P^aber, 77 P.2d 
921, 29 CaLApp.2d Supp. 751. 

29. La.—State v. LajnbeTt. ITS So. 

508, 1S8 La. 968. 

SQL S.C.—State V. Drake, 115 S.B. 

297, 122 S.a SSO. 

37 Cjr. p 143 note 69. 

31. La.—State v. Lambert, 178 So. 

508, 188 La. 968. 

32. Fla.—^Anae v. State, 128 Sa 916, 

98 Fla. <588. 

33. Philippine—U. S. v. Cauete 88 
Philippine 258. 

81. Wash.-~State v. Sefrit, 144 P. 

725, 82 Wash. 520. 

87 C,J. p 143 note 71. 

88. Iowa.—State v. Cooper, 116 N. 

W. 691, 138 Iowa 516. 

37 C.J. p 143 note 72. 

38L Cal.—People v. Gfordan, 219 P. 

486, 63 Cal.App. 627—^People v. 

Lusinchl, 142 P. 113, 24 CaLApp. 

623. 

37. Pa.—Commonwealth v. Costello, 

1 Pa.Dist. 745—Commonwealth v. 

GodshaJk, 13 Phila. 575. 

88L Wash.—State v. Darwin, 115 P- 
309, 63 Wash. 303, 83 L.R.A.,N.S., 

1026. 

39. Philippine—^tJ. S. v. Santos, 83 
Philippine 533. 
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good faith, are privileged.^® Accordingly, criticism 
of a public officer’s official acts are privileged when 
T Tiarlf* ui a proper manner.^^ Also, where one be¬ 
comes a candidate for a public office, he must be con¬ 
sidered as putting his diaracter in issue as far as 
it may affect his fitness and qualifications for of¬ 
fice, and the publication of the truth on this sub¬ 
ject for the purpose of advising electors is not a 
libel.^2 The privilege may be lost if the communi¬ 
cation exceeds that which the occasion requires.^5 
The comment or criticism must be fair, free of mal¬ 
ice, and made in good faith and the privilege 
does not embrace the right to make false statements 
of fact, to attack the private character of a public 
man, or falsely to impute to him malfeasance or 
misconduct in office.^® 

§ 289. -Publication Authorized by Pros¬ 

ecuting Witness 

The fact that the publication was at the instance and 
by the procurement of the person defamed has been held 
not to constitute a defense; but there is also authority 
to the contrary. 

It has been held that the fact that the publica¬ 
tion was at the instance and by the procurement of 
the person defamed does not constitute a defense.^® 
So, where a person originates a slander and after¬ 
ward repeats it in answer to a question by the per¬ 
son slandered, in the presence of a third person 

4& Fla.—state v. Chase, 114 So. 
S56. 94 Fla. 107L 

Hawaii.—^Territory v. Ota, 86 Hhwaii 
SO. 

Ky.—Cole v. Commonwealth, 300 S. 

W. 907. 222 Ky, 850. 

N.X—State v. Dedze, 127 A. 3^9, 101 
N.J.Law 131. 

Vt.—State V. Colby, 126 A. 510, 98 
Vt. 96. 

Wash.—Oozpiui OPiuis cited in State 
V. Wilson, 241 P, 970, 972, 187 
Wash. 125, 43 A.L.H. 1268. 

87 C.J. p 144 note 83. 

Xmpaadhisg loyalty 

A statute renderinsT a communica¬ 
tion privileged for mutual interest 
does not render privileged a false 
publication impeaching the loyalty of 
a candidate for public office.—People 
V. Turner, 154 P. 84, 23 CaLApp. 766. 
zmty to investigate 
I Person publishing a derogatory 
statement purporting to contain a 
record of conviction of a candidate 
for public office has duty to investi¬ 
gate and learn whether the facts 
stated by the record of conviction ap¬ 
ply to the candidate before dueb 
facts are asserted to the publics 
Yecker v. State, 152 8.WM 266, 142 
Tex.Cr. 358. 

46; Neb.—Vallery v. «tata 6# K.W. 
347. 42 Neh. 128. 


4a Ariz.—^Ross v. State, 96 P.2d 285, 
54 Ariz. 396. 

IPla.—State v. Chase, 114 So. 356, 94 
Fla. 107L 

37 C.J, p 148 note 77. 

Freedom of apeeoili 

A citizen has full freedom of 
speech on matters of public interest, 
if he acts frirly with honest purxK>8e, 
free from malice.—State v. Mueller, 
248 N.W. 478, 208 Wls. 648. 

-tu NJ.—State v. Dedge, 127 A. 539, 
101 Njrxaw 131. 

87 C.J. p 143 note 78. 

42 , U.S.—Corpus JUxis cited In 
McKnlght V. TJ. a, aC.A.CaL, 78 
F.2d 981. 934. 

Fla.—State v. Chase, 114 So. 856, 94 
Fla. 1071. 

37 C.J. p 144 note 79. 

Truth as defense generally see su¬ 
pra S 287. 

46. Fla,—State v. Chase, supra. 

37 C.J. p 144 notes 82, 83. 

44. Fla.—State v. Chase, supra. 
Ky.—^Cole V. Commonwealth, 300 a 
W. 907, 222 Ky, 350. 

37 C.J. p 144 note 82. 

iield fair ooimnemt 

N.Y.—People v. Hebbard, 162 N.Y.S. 
80, 96 Mlsc. 617. 
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brought by him for the purpose of hearing the an¬ 
swer, the repetition is a slander.^^ It has also been 
held, however, that a prosecution for libel cannot 
be sustained when the publication was authorized 
by the prosecuting witness.^^ 

§ 290. Who May Be Defamed 

A natural person or a class or group of Individuals 
may be libeled criminally; and, although there Is also 
authority to the contrary. It has been held that a corpo¬ 
ration may be the subject of a criminal libel. 

A natural person may be the subject of a crim¬ 
inal libel;*® but it is not necessary, in order to con¬ 
stitute criminal libel, that the publication should 
relate to a natural, liring person.^® It has been 
held, sometimes by force of statute, that a crim¬ 
inal libel may be directed against a corporation®^ or 
other body.®2 There is also authority^ however, 
to the effect that a corporation cannot be libeled 
criminally,®® 

A criminal libel need not he directed toward a 
particular person.®* It has been held that the libel 
may be against a family,®® a class or group,®® an 
association of persons,®^ or against the member¬ 
ship of such association.®® Under some statutes, 
however, it has been held that, while a definitely 
limited group may be the subject of a criminal li¬ 
bel,®® a libel against a group so widespread and 
difficult to particularize as all persons of a partic¬ 
ular religion is not indictable.®® 

Nonresidents of state. The crime of libel may 
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be committed or perpetrated against a nonresident 
of the state.®! 

§ 291. -Person Deceased 

A deceased person may be the subje^ of a criminal 
libel. 

The libel of a deceased person is an indictable of¬ 
fense at common law;®^ and under some statutes 
a malicious publication tending to expose the mem¬ 
ory of one deceased to hatred, contempt, etc., con¬ 
stitutes a criminal offense.®® The validity of such 
statutes has been sustained as against the objec¬ 
tion that they violated constitutional provisions 
prohibiting the abridgment of freedom of speech 
or of the press.®* Under some statutes, the of¬ 
fense is committed, although the publication con¬ 
cerns one who dies before the birth of anyone liv¬ 
ing at the time of the publication,®® and regardless 
of whether it injures living relatives and friends.®® 

§ 292. Persons Liable 

The author of the defamatory matter and all persona 
concerned In making Its publication are criminally li¬ 
able. 

The author of a libel and all persons concerned 
in making the publication are liable on an indict¬ 
ment for libel.®7 Thus, the author of a libel is 
criminally liable therefor, although the publication 
was made by another;®® and one who merely re¬ 
peats or gives currency to defamatory matter orig¬ 
inated by another is also criminally liable.®® The 


47. Tex.—^Robison v. State, ITS S.W. 
1157. 77 Tex.Cp. 55$. 

48. Pa.—Commonwealth t. Murphy, 
S Pa.Co. 399. 

49. X.T.—^People ▼. Rdmondson, 4 
X.T.S.2d 357, 168 Misc. 142. 

sa Or.—State v. Hosmer, 142 P. 
581, 73 Or. 57. 

52. m.—^People V. Spielman, 149 N. 

E. 466. 318 lit 482. 

N.T.—^People v. Edmondson, 4 N.Y. 

S.2d 257, 168 tfisc. 143. 

87 C.J. p 144 notes 98, 95, 

58. III.—^People V. Spielman, 149 X. 
EL 466, 318 lit 482. 

58. Pa.—Commonwealth v. C^hran, 
23 I<ancJL.Rev. 267—Common¬ 

wealth V. HcXeil, Com.Pt, 87 
Pitt8b.Les.J. 175. 

Tex.—Potter v. State, 216 S.W, 886. 
81 Tex.Cr. 8S0. 

54. lit—^People v. Spielman, 149 X, 
E. 466, 318 lit 482. 

5& Ill.—^People V. Spielman. 149 X, 
E. 466, 819 lit 482. 

Kan.—State v. Brady, 24 P, 948, 44 
Kan. 435, 21 Am.S.R. 296. 9 L.R.A. 

606. 


55. Kan.—^State v. Brady, supra. 

87 C.J. p 140 note 9. 

Applioatioa of libel to mmnhaxs 
(1) It has been held that as libel 
on class or croup has as great a 
tendency to provoke breach of peace 
or to disturb society as has libel on 
an individual, such libel is punish¬ 
able, even though its application to 
individual members of class or group 
cannot be proved.—People v. Spiel¬ 
man. 149 X.E. 466. 318 lit 482. 

<3> But it has cUso been stated 
that an indictment cannot be predi¬ 
cated on defamatory writings assail¬ 
ing a class or group unless directly 
or by implication some individual is 
libeled.—^People v. Edmondson, 4 X. 
r.S.2d 257, 168 Hisc. 142. 

57. X.Y.—People v. Edmondson, 4 X. 

Y.S.2d 257. 168 Misc. 142. 

88. Minn.—State v. Cramer. 258 X. 
\y, 525. 193 Minn. 344. 

59. X.Y.—People v. Edmondson, 4 N. 
Y.S.2d 257, 168 Misc. 142. 

60. X.Y.—^People v. Edmondson, su¬ 
pra. 

61. X.Y.—^People V. Fomaro, 119 X. 
Y.S. 74$. 65 Misc. 457. 
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02, Wash.—State v. Haffer, 162 P. 
45. 94 Wash. 1‘36. L,R.A.1917C 610, 
Ann.Ca8.1917E 229. 

37 C.J. p 144 note 96. 

68. X.Y.—People V. Edmondson, 4 
X.Y.S.2d 257. 168 Misc. 142. 
Wash.—State v. Haffer, 162 P- 45, 94 
Wash. 136, Lt.R.A.1917C 610, Ann. 
Cas.l917B 229. 

66. Wash.—State v. Haffer, supra. 
65- Wash.—State v. Haffer, supra. 

37 C.J. p 145 note 4, 

65. Wash.—State v, Haffer, supra. 
67- Pa.—Commonwealth v. Foley, 
141 A. 50, 292 Pa. 277, followed In 
Commonwealth v. Wilhelm, 141 A. 
52, 292 Pa. 288. 

Vt.—State V. Colby, 126 A. 510, 98 
Yt. 96. 

Wyo,—State v. lievand, 268 P. 623, 
37 Wyo. 872. 

37 O.J. p 145 note 8. 

Criminal liability of corporation for 
libel see Corporations 9 1364 a 

68. Pa.—<k>mmonwealth v. Murphy, 
8 Pa.Ca 399. 

Tex.—Noble v. State. 48 S.W. 80, 88 
Tex.Cr. 368. 

69. Pa.—Commonwealth v. Foley, 
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fact that accused delivered an article, which was 
not libelous, to the publishers, however, does not 
render him guilty of criminal libel where the arti¬ 
cle, as afterward published, contained libelous state¬ 
ments.^^ 

Owner or editor of newspaper. There is no fe¬ 
cial exceptioa in favor of newspapersThe edi¬ 
tor or owner of a newspaper may be criminally 
liable for a libel published therein,^^ uiiless the pub¬ 
lication was without his consent or knowledge and 
did not occur through any negligence or want of 
ordinary care on his part^^ xhe offense commit¬ 
ted by the proprietor or publisher of a newspaper is 
a single one; he cannot be indicted for each de¬ 
livery of the newspaper.74 

Person requesting or procuring publication. One 


who requests or procures another to publish a li¬ 
bel is answerable as though he published it him- 
self.76 Accordingly, one furnishing libelous mat¬ 
ter to a newspaper,^® with the understanding that 
it will be published,^^ xnay be convicted of criminal 
libel for its publication, although there is no proof 
that he expressly requested its publication.^^ 

Slander of wife by husband. In the absence of 
statutory authorization it has been held that a wife 
cannot take criminal proceedings against her hus¬ 
band for libel.^® By force of statute, however, a 
wife may become the complainant in a criminal 
prosecution against her husband for libel where 
she has been living apart from him.80 it has also 
been held, under some statutes, that a husband may 
be prosecuted for slandering his wife.^^ 


B. PROSECUTION AND PUNISHMENT 


§ 293. Indictment or Information, and Plea 

An Indictmant or Information for libel or slander 
should be sufficient to apprise the accused of all facts 
and circumstances necessary to constitute the essential 
elements of the offense with which he Is charged. 

In accordance with the general rules, an indict¬ 
ment or information for libel or slander should be 
suffident to apprise accused of all facts and cir¬ 
cumstances necessary to constitute the essential ele¬ 
ments of the offense with which he is diarged.^* 


An indictment for libeling a judge need not con- 
dude “to the great scandal and disgrace of the 
administration of justice,” etc.^5 Under statutes 
requiring that teclmical objections to indictments 
which do not affect the rights pf accused be dis¬ 
regarded where no fonn of indictment for defama¬ 
tion is prescribed by statute, the technicalities of 
the common law with respect to the frame of such 
indictment are not required.*^ Mere surplusage 
contained in the indictment may be disregarded.^ 
A bin of particulars may be granted to accused 


141 A. 50, 292 Pa. 277, foUowed in 
Commonwealtli v. Wilhelm, 141 A. 
52, 292 Pa. 283. 

37 C.J. p 145 note 10. 

Soope of atstoAe 

The statute relating: to libel does 
not confine the crime to merely print¬ 
ing* a libel; it also means to hold 
persons liable who in any manner 
communicate it, either by publishing 
it, using the term ‘^publishing** in the 
broad sense of making it known, or 
in any other majiner.—State v. Lie- 
vand, 2S8 P. 6^, 37 Wyo. 872. 

TO. Ind.—Cummins v. State, 166 27. 

E. 15S, 89 lnd.App. 25$. 

71- Cal,—People v. Lusinchl, 142 P. 

113, 24 CaJ.App. 623. 

72. Wyo.—State v. I#evand, 2$3 P. 

623. •37 Wyo. 372. 

37 C.J. p 145 note 12. 

7S. lU.—Peoifie V. Puller, 87 N.B. 

336, 238 Ill. 116. 

37 CJr. p 145 note 13. 

74, La.—State v. Moore, 72- So. 965, 
140 La. 281. 

75. N.H,—Koyes v. Thorpe, 62 A. 
787, 73 N.H. 481. 

37 C.J. p 145 note 15. 

78. Ill.~<31ay v. People, 86 IlL 147.; 


Mass.—Commonwealth v. Pratt, 95 
S.E. 105, 208 Mass. 553. 

77. Kan.—State v. Osborn, 98 P. 572, 
54 Kan. 473. 

Mass.—Commonwealth y. Pratt, 95 N. 
E. 105, 208 Mass. 553. 

78. Pa—Commonweaath v. Wolfin- 
ger, 16 PaCo. 257, 7 Kulp 537. 

79. Tenn.—Ck>xpas Jtizls dtad in 
State V. Kirby, 69 S.W.2d 886, 167 
Tenn. 307. 

37 C.J. p 146 note 20. 

80. Tenn.—State t. Kirby, 69 S.W. 
2d 886, 167 Tenn, 907. 

81. Tex.—Stayton v. State, 78 S,W. 
1071, 46 Tex.Cr. 295, 108 Am.S.R. 
988. 

87 C. j. p 145 note 22. 

82. OkL—Lawton v. Territory; 60 P. 
93, 9 on. 456. 

37 C.J. p 146 note 44. 

AAultezy 

An indictment for libel in having 
charged the prosecuting witness with 
the statutory crime of adultery 
should have averred that the libelous 
statement included the elements of 
such statutory offense.—Copeland v. 
State, 300 S.W. 86, 108 Tex.Cr. 228. 
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qj« ijifomatioBs gnf- 

fidenfe 

Ala—Krasner v. State, 26 So.2d 519, 
32 AlaApp. 420, reversed on other 
grounds 26 So.2d 526, 248 Ala 12. 
Qa—Leavy v. State, 165 S.B. 470, 45 
GaApp. 674, affirmed 178 S.E. 419, 
178 Ga 566—Alumbaugh v. State, 
147 S.K 714, 89 GaApp. 559. 
OkL—Thomas v. State, 244 P. 1116. 
34 OkLCr. 63. 

Or.—State v. Pierce^ 12 P.2d 320, 140 
Or. L 

Pa—Commonwealth v. Zerbey, 16 Pa 
Dlst & Co. 820, 29 Sch.Leg.Rec. 
363. 

Tex.—Allen v. State, Cr. 189 S.W.2d 
753—Pittman v. State, 77 S.W.2d 
679, 127 Tex.Cr. 472—Wimberly v. 
State. 4 SW.2d 73, 109 Tex.Cr. 202. 
Wash.—State v. Wilson, 241 P. 970, 
137 Wash. 125. 43 AJL.R. 1268. 
Wis.—^Branigan v. State, 244 RT.W. 

767, 209 Wis. 249. 

37 C.J. p 146 note 44 [el. 

83. Md.—^Richardson v. State, T JL. 
43, 66 Md. 205. 

84. Ala—Brooke v. Slata 45 So. 
622, 154 Ala 53. 

85. Minn.—State v. Cramor, 258 H. 
W. 525, 193 Mina. 344. 
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in a proper case,*^ but it will not be gprantcd if it 
is not necessary for a proper defense.^7 

Consent of person defamed. Under some stat¬ 
utes, in order to warrant the finding of an indict¬ 
ment for slander, it must be found at the instance 
or by the consent of the person slandered but 
it is unnecessaty for the indictment to contain an 
affirmative allegation to that effecL*^ An allega¬ 
tion in the indictment that it was found with the 
consent of the person slandered is no part of the 
statement of the offense, and an objection that the 
allegation is untrue must be raised by motion to 
set aside the indictment and is waived by going to 
triaL»o 

§ 294« -Language of, and Conformity to. 

Statute 

if a statute defines the offense of flbei or slander, 
an indictment or information which follows the language 
of the statute Is sufficient. 

If an indictment is founded on a statute w-hich 
describes the offense, following the general rules, 
the offense should be charged in the words of the 
statute, or in words equivalent thereto and, 
if the indictment does so, it is sufficient.^2 Under a 
statute providing that an indictment will lie for 
the publication of words having a specified tend¬ 
ency, the general rule is that, if the charge is ac¬ 
tionable per se and its meaning plain and unmis- 


I takable, it is not necessary to allege that the words 
possess the tendency prescribed in the statute,^* al¬ 
though there is also authority to the contrary.^* 
If the charge is not actionable per se, it must be 
averred that the publication possessed such tend- 
ency.®5 While the information charging libel must 
allege facts which bring the statement uttered by 
accused within one of the subdivisions of the ar¬ 
ticle of the statute,®® it is not necessary to desig¬ 
nate to which of the subdivisions of the statute the 
alleged libelous statement pertains.*^ 

§ 295. — Colloquium, Inducement, and In¬ 
nuendo 

a. Colloquium and inducement 

b. Innuendo 

a. OdUoquiom and Zndneement 

A publication libelous on its face needs no collo¬ 
quium or averment of extraneous matters; but. If the 
charge Is not defamatory per se, there must be an in¬ 
ducement setting forth extrinsic facts giving the lan¬ 
guage a defamatory meaning and a colloquium showing 
this meaning or application. 

A publication libelous on its face needs no col¬ 
loquium or averment of extraneous matters;®® but, 
if the charge is not defamatory per se, there must 
be an inducement setting forth extrinsic facts giv¬ 
ing the language a defamatory meaning and a col¬ 
loquium showing this meaning or application;®® 


aa. Hass.—Commonwealth t. Snell- 
Ing, 15 Pick. sex. 

87. Puerto Bico.—^People v. Colberg; 
Zi Puerto Rico 630. 

Xaowlodffs or aoonsad 
Where accused published in news¬ 
paper letter set out in full in in¬ 
formation chargini; him with crim¬ 
inal libel, and in the letter accused 
set forth the details, the basis there¬ 
for, and the background with associ¬ 
ated and related facts as a reason for 
writing the letter, prosecuting attor¬ 
ney was not required to furnish a 
bill of particulars, since accused 
wrote his own bill of particulars.— 
Baker v. State. 137 S.W.2d 938, 199 
Ark. 1005, certiorari denied Baker v. 
State of Arkansas. 61 S.Ct. 25. 311 
US. 666. 85 L.£d. 428. 

as. ArlL-^tate v. Mason, 244 S.W. 
6 , 133 Ark. 189. 

88. Aric.—State ▼. Mason, supra. 

90u Ark.—Conrand v. State, 47 S.W. 
628, 65 Ark. 559. 

tfL Me.—State v. Berry. 93 A. flS, 
112 Me. 501, 

SMvtoxy fonas 

Forms of declaration In slander 
and libel in statute are not applica¬ 
ble to indictments 3or libeL—Com¬ 


monwealth V. Szliakys, 150 K.E. 190, 
254 Mass. 424. 

92. Ariz.—ODzpiis Fnzls oited ixt 
Wahl V. State, 8 P.2d 1052, 89 Ariz. 
62. 

Ark.—^Baker v. State, 137 S.W,2d 988, 
199 Ark. 1005, certiorari denied 61 
S.Ct 25, 811 U.S. 666, 85 UEd. 428 
—Moran v. State, IS S.W.2d 828, 
179 Ark. 3. 

State V. Roy. 104 So. 112, 158 
852. 

NjC.—S tate T. Haddock, 13 S.B. 714, 
109 X.C. 873. 

“Falsely spoken.” 

An information which fails to state 
in the terms of the statute that the 
words were “falsely spoken'* but 
does so state in substance is suffi¬ 
cient.—State V. Matheis, 44 Mo.App. 
294. 

93. Ariz.—Ooipiis Juzls cited in 
Wahl V. State, 3 P.2d 1032, 39 Ariz. 
62. 

37 C.J. p 146 note 51, 

94. Ala.—^Moody v. State, 10 So. 670, 
94 Ala. 42. 

OkL—Lawton v. Territory, 60 P. 93, 
9 Okl. 456, 

95. Kan.—State v. Clark, 74 P. 232, 
67 Kan. 870. 

37 C.jr. p 147 note 53. 
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99, Tex.—Alsup States 338 S.W. 

667, 91 Tex.Cr. 224. 

9^- Tex.—Alsup v- State, supra. 

99, Ill.—People V. Spielman, 149 N. 

R 466. 318 ni. 483. 

Mass.—Commonwealth v. SzUakys, 
150 X.R 190. 254 Mass. 424. 

37 CJ. p 147 note 69. 

'‘Colloquium” defined see supra i 3. 
IBemhezs of ozgaaizattoa 
Where indictment charged that ac¬ 
cused unlawfully, maliciously, and 
willfully published certain false, 
scandalous, malicious, and defama¬ 
tory libel of, and concerning, mem- 
bere of an organization, the averment 
was direct and sufficient.—^People v. 
Spielman, 149 X.R 466, 318 IlL 482. 

99. Okl.—Tucker v. State, 277 P. 
286. 43 OkLCr. 92. 

Pa.—Commonwealth ▼, SiUiman, 13 
PaDiat. & Co. 827. 

37 0,J, p 147 note 70. 

“Inducement” defined see supra f 3. 
Amblgnities 

Where alleged defamatory words 
are ambiguous or equivocal curd re¬ 
quire explanation by reference to ex¬ 
trinsic matter to show that they are 
actionable, it must be expressly stat¬ 
ed that such matter existed, and that 
defamation related thereto.—People 
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otherwise the indictment is demurrable.^ Such 
facts cannot be supplied by way of innuendo,* as 
the extrinsic facts must be independently and ex¬ 
plicitly averred as traversable facts.* The mere 
fact tihat the colloquium appears in the informa¬ 
tion subsequent to the setting out of the allied 
defamation is unimportant;^ if sufficient, it is to be 
considered, although not among the prefatory al¬ 
legations.® It has been held that matters of in¬ 
ducement and innuendo need not be separated from 
each other, but may be alleged together in the same 
part of the information or indictment, and may be 
allowed to help out each other^s averments.® Where 
an indictment charges that libelous matter was pub¬ 
lished of certain persons named, it need not oth¬ 
erwise show that the matter was applied to such 
persons, since further extrinsic facts are reserved 
for evidence at the trial.7 

Where an imputation of want of chastity is re¬ 
lied on as the basis for the prosecution, if the words 
per se do not impute a want of diastity, they must 
be connected with an averment of the extrinsic 
facts necessary to show that they contain or carry 
with them such imputation.® 

h. IniLueiido 

No Innuendo It required where the charge fa action¬ 
able per ae, but» If the words do not import defamation 
on their face, an Innuendo la proper and necessary. 

If the plain, natural meaning of the words is ac¬ 


tionable per se, no innuendo is required,® and an 
innuendo in such case may be rejected as surplus¬ 
age.!® If tiig words do not import defamation on 
their face, an innuendo is proper^! and necessary.!* 

The function of an innuendo is strictly one of 
explanation,!* to aver the meaning of the language 
published,!^ and it is not available to establish a 
new charge,!® to introduce new matter,!® or to en¬ 
large the natural meaning or sense of the language 
used,!^ except in so far as the innuendo connects 
the words or language employed and used with the 
extrinsic facts averred.!* If the words are not 
defamatory per se, the state is bound by the mean¬ 
ing attributed thereto.!® An innuendo is sufficient 
if the inference which it seeks to raise is at all ad¬ 
missible.*® 

§ 296. -Particular Allegations 

a. Jurisdiction and venue 

b. Defamatory matter 

c. Falsity 

d. Malice and intent 

e. Person defamed 

f. Publication 

g. Privilege 

a. Jurisdiction and Ymue 

Generally speaking the indictment or Information 
should allege that the offense was committed within the 
Jurisdiction of the court. 


▼. Spielmau, 149 K.m 466, 818 BL 
482. . 

STew xnatter or eaq^l n a at lorL 
Where It is intended to show by 
extrinsic aid that words imi>ort de¬ 
famatory meaninsT, such matter must 
be put on record by way of introduc¬ 
tion, if new matter, or by innuendo, 
if only matter of explanation.—Com¬ 
monwealth V. S^iakys, 150 NJSL 190, 
254 Mass. 424. 

1. C5aL—^Peoples v. Collins, 86 F. 
669, 102 OaL 345. 

Md.—^Barnes v. State, 41 A. 781, 88 
Md. 347. 

а. Md.—^Barnes v. State, supra. 

87 C.J. p 147 note 72. 

Innuendo see infra subdivision b of 
this section. 

a Vt—State V. Atkins, 42 Vt 252. 
4. Mo.—State v. Pardo, App., 180 S. 
W. «78. 

б. Mo.—State v. Pardo, supra. 

a Kan,—State v, Grlnstead, 64 P. 
49, 62 Kan. 598. 

7. Minn.—State v. Cramer, 258 N.W. 
*525, 193 Minn. 344. 

a Ala.—Murphree v. State, 69 So. 

237, 13 AlcuApp. 254. 

87 CJ. p 147 note 78. 


a Ark.—Baker v. State, 137 S.W.2d 
938, 199 Ark. 1005, certiorari de¬ 
nied Baker v. State of Aik., 61 S. 
Ot. 25, 311 17.S. 666, 85 Ii.Bd. 428. 
in. —^People V. Splelman, 149 N.2!. 
466, 318 IIL 482. 

Pa.—Com. V. Zerbey, 16 Pa.DiBt & 
Co. 820, 29 Schuyl.Liesr>Reg; 363. 

37 C.J. p 147 note 80. 

'^Innuendo** defined see supra S 3. 

Xn haeo verba 

Indictment for criminal libel may 
set out verbatim the writing: charged 
to be libelous, without innuendoes, 
where language used is libelous per 
se.—Wahl v. State, 3 P.2d 1052, 39 
Ariz. 62. 

la W.Vk.—State v. Clifford, 62 S.1L 
864. 58 W.Va. 681. 

37 C.J. p 148 note 81. 

Where points out wrong 

meaning, it may be rejected as sur¬ 
plusage.—State V. Dedge, 127 A. 539, 
101 N.J.I-aw 181. 

11. Tex.—Curl v. Stat^ 146 S.W. 

602. 65 Tex.Cr. 481. 
la 3?a.—Commonwealth v. Silliman, 
18 Pa.Dist & Co. 327. 

Tex.—Tecker v. State, 152 S.W.2d 
355, 142 Tex.Cr.R. 358—Pool v. 
State, 280 S.W. 214, 103 Tex.Cr. 90. 
37 C.J. p 148 note 83. 
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Suffldeart ShOWn 

Tex.—Yecker v. Stata 162 S.W.2d 
355, 142 Tex.O. 858. 

la. N.J.—State T, Dedge, 127 A. 589, 
101 N.J,Iiaw 131. 

Previotts statements mnst be snfiL. 
dent in themselves as to facts set 
out in libelous publication, without 
drawing anything from innuendo.— 
State V. Dedge, 127 A. 539, 101 
Daw 181. 

14. Bl.—People v. Spielman, 149 N. 
IL 466, 818 lU. 482. 

15. Tex—McCauley v. State, 141 S. 
W. 975. 64 TexCr. 188. 

la Tex—Atchley v. States 120 S.W. 

1010, 66 TexCr. 569. 

37 C.J. p 148 note 85. 

17. Kan.—State v. Huff, 162 P. 642, 
96 Kan. 632. 

37 C.J. p 148 note 86. 

la N.J.—State V, Mott, 46 2UJ5«w 
494. 

37 C.J. P 148 note 87. 

19m Tex—Woods v. State, 19i ftW. 
918, 58 TexCr. 103. 

90. Mo.—State v. Pardo, Appw. 136 
S.W. 678—State v. Pawell, 96 Ma 
App, 598. 
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The information or indictment most allege that 
the offense was committed within the jurisdiction 
of the court.2i If the jurisdiction depends on the 
fact that the party libeled resides in the county, 
such fact should be alleged,** 

b, Befamatozy Hatter 

Except as the rule may be changed by statute, an 
Indictment or information for libel or slander should set 
out the alleged defamatory matter In haec verba. 

Except as the rule may be changed by statute, 
an indictment or information for libel or slander 
should set out the defamatory words of which 
complaint is made in lisec verba,** and to aver the 
meaning or effect, without stating the language 
used, is insufficient ;** it is essential that the words 
must be * set forth substantially as used by ac¬ 
cused;** it is not sufficient to charge merely the im¬ 
port or substance of the words used.** It is not 
requisite that the whole publication of which the 
defamatory matter is a part should be set out in 
the mdictment,*^ since only the defamatory portion 
thereof is necessary,** If the indictment or infor¬ 
mation does set out the full statement, portions 
thereof being libelous and other portions nonlibel- 
ous, some authority holds that the pleading should 
point out the matter claimed to be defamatory,** 
while other authority is to the effect that it is not 
essential to point out the defamatory matter.** Un¬ 
der some statutes an indictment is sufficient, al- 
thot^h it does not state the exact words of which 
complaint is made.*^ 

Publication in foreign language. Words spoken 
in a foreign language should be set out in such 
language and followed by a proper translation,** 


In some jurisdictions an information charging slan¬ 
derous words in a foreign language need not re¬ 
cite the foreign words spoken,** but the English 
equivalent is sufficient, provided the information 
contains an allegation ^at it was spoken in a for¬ 
eign tongue, naming it, and that the English equiv¬ 
alent used is a true and correct translation there¬ 
of.*^ In cases of libel it has been held that, if the 
translation is substantially correct, it is sufficient;** 
it is not necessary that the words shall be identical 
in different translations.*® There is authority ap¬ 
parently to the effect that in cases of libel it is not 
essential that the information should allege that 
it was written in the foreign language.*^ 

a Falsity 

Ordinarily a charge of libel need not Include an al¬ 
legation of the falsity of the defamatory statement 
made. 

Since at common law the truth is no defense, as 
discussed supra § 287, in the absence of a statute 
providing otherwise it is unnecessary to allege the 
falsity of the publication.** Under a statute pro¬ 
viding that, if the publication is made with good 
motives and for justifiable ends, the truth is a de¬ 
fense, it has been held that no allegation of the 
falsity of the libel is necessary.** Where, howev¬ 
er, falsity is an essential element of the offense, 
failure to allege the falsity of the statement has 
been regarded as a fatal defect.^® It has been held 
that the indictment need not allege that the matter 
complained of, if true, was not published with good 
or justifiable motives where it charges that sudi 
matter is false-^i An indictment which sets out 
the publication in full and alleges that it is false 


21. CaL—^People t. Waluio, 165 P. 
720, tZ CaLApp. 454. 

22. CaL —PeopU T. Wckao, supra. 
27 CJr. p 148 note 92. 

23. S.C.—State v. Ocodman, 40 S.C. 
law 3S7, 60 Am.D. 122. 

27 C.X p 148 notes 92, 97. 

At eommoa. law, an indictment for 
libel was required to set out the let¬ 
ter or instrument In haec verbau'— 
Keys V. U. S,. C.C.A.Mo„ 126 P.2d 181, 
cerUorari denied 62 S.Ct 1296, 216 U. 
S. 694, 86 KSd. 1761. 

24. Ark.—Morris v. State, 160 S.W. 
287, 109 Ark. 520. Ann.Ca8.1915C 
925. 

27 C.X p I4S note 94. 

25b Ark,—State v. Mason, 244 S.W, 
6, 1^ Ark. 1S9—Morris v. State, 
160 S.W. 387, 109 Ark. 530, Ann. 
CS8.191SO 925. 

2& Ark.—State v. Mason, 214 S.W. 
6, llr5 Ark. 189—^Morris v. State. 
160 S.'W. 387, 109 Ark. 530, Ann.Cas. 
1915C 925. 


27. N,M.—State V- Elder, 148 P. 482. 

19 N.M. 393. 

37 C.J. p 148 note 98. 

2a Ala.—^Brooke v. State, 45 So. 
622, 154 Ala. 52. 

2a Tex.—Potter v. State, 267 S.W. 

486, 99 Tex.Cr. 47. 

37 CJ. p 148 note 94 Ibh 

» Ark.—Moran v. State, 13 S.W.2d 
828, 179 Axk. 2. 

Mot Sstsaiy def•ettva 
Indictment or information for li¬ 
bel btsed on lengthy published arti¬ 
cle which is set out In ftill and con¬ 
tains some libelous matter is not ren¬ 
dered fatally defective because of 
other nonlibelous matter in article or 
because of failure to single out libel¬ 
ous portion.—^Leavy v. State, 172 S.R 
419. 178 Ga. 566. 

31. S.C.—State v. Hughey, 112 S.B. 
823, 120 S.C. 166. 

32. Mo.—State v. Marlier. 46 Ma 
App. 233. 


Tex.—DrowJa v. Stata 218 S.W. 765, 
86 Tex.Cr. 614. 

33. Okl.—Palamarchuk v. State, Cr., 
221 P. 120, 25 OkLCr. 416. 

34i ^kL—Paiamaitdiuk v. Stata gu- 
pra. 

35. Wash.—State v. TaJkeuchL 141 
P. 1145, 80 Wash. 556. 

33. Wash.—HState v. TakeuchL su¬ 
pra, 

37. ‘La.—State v. Willers, *27 
246. 

38. Ala.—Brooke v. State, 45 So. 622, 
154 Ala. 53. 

39. S.D.—State v. Fosburgh, 142 K. 
W. 279, 32 S.D. 170. Aan.Cas.l916A 
424. 

4CL Pla.—Smith v. Chase, 109 So. 94, 
91 Pla. 1044. 

4L N.M.—State v. Elder, 142 P. 482, 
19 N.M. 392. 
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is sDffieient^ without a specific assertiou of the falsi¬ 
ty of each statement contained in the publication.^^ 
An indictment or information alleging express mal¬ 
ice is sufficient without alleging that the publica¬ 
tion is false, since the allegation of malice implies 
falsity.^® 

d. Malice and Intent 

Ordinarily an Indictment or information for libel or 
slander should allege that the publication or utterance 
was made maliciously and with the requisite Intent. 

Ordinarily the indictment should allege that the 
publication or utterance was made maliciously.^ 
However, under some statutes an indictment for li¬ 
bel is not faulty, although it contains no allegations 
that the publication was malicious.'^S Ordinarily an 
intent to injure should be alleged,^® althot^h not 
necessarily in the language of the statute.^7 jf an 
intent to provoke a breach of the peace is an es¬ 
sential element of the offense, an allegation to that 
effect is necessary.^® Where, however, the requi¬ 
site intent may be an intent to injure another, it is 
unnecessary to allege an intent to provoke a breach 
of the peace.**® ^^^ere the statute requires that a 
publication must be made "willfully,” an allega¬ 
tion to that effect is necessary.®® A^ere the stat¬ 
ute defining libel does not use the term "unlawful,” 
it is not necessary to allege it in the information 


charging the offense.*^ Under statutes punishing 
as slander use of any words "intended” to bring a 
person of good repute into public contempt, or to 
subject him to ridicule or damage, it is not neces¬ 
sary to allege any specific intent on the part of ac¬ 
cused.®® 

Lack of probable cause. Under statutes making 
it an offense for one to defame or slander another 
of good repute "without probable cause,” an infor¬ 
mation sufficiently avers absence of probable cause 
where it alleges that accused did "unlawfully, will¬ 
fully, and maliciously and wantonly” slander anoth¬ 
er.®® 

e. Person Defamed 

An indictment or Information should sofllclently 
Identify the person defamed, and, where not otherwise 
apparent, should state facts showing specifically In what 
manner the statements tended to injure him. 

The indictment should aver that the words were 
published of and concerning the prosecuting wit¬ 
ness.®* Wliere the persons defamed are alluded to 
in ambiguous terms, there must be a full and ex¬ 
plicit averment showing the application,®® although 
under some statutes it may be sufficient to state gen¬ 
erally that the publication was of and concerning 
the person defamed.®® Where the offense is 
charged with sufficient certainty to identify the act. 


42. Md.—Bobinson T. 'Sta;te, fl A. 
433, 108 Md. 644. 

42. Wash.—State v. Sefrit, 144 P. 
725, 82 Wash. €20. 

44. Fla.—State v. Chase, 114 So. 856, 
94 Fla. 1071. 

37 C.J. p 150 note 32. 

Malice and intent as elements of of¬ 
fense see supra $ 285. 

Allegations luiUL sidndent 

(1) A complaint, in prosecution 
for slander, that defendant *^did will¬ 
fully, unlawfully and maliciously ut¬ 
ter certain slander” sufficiently 
charged the offense with respect to 
statutory element of '^malicious in¬ 
tent to injure another,” by using the 
word “maliciously.”—^People v. Fa¬ 
ber, 77 P.2d 921, 29 Cal.App.2d Supp. 
751. 

(2) Other allegations see 37 C.J. p 
150 note 32 [c]. 

AU^ratLons heUl insnffioieiit 
Pla.—State v. Chase, 114 So. 856, 94 
Fla. 1071. 

37 C.J. p 150 note 82 £dl. 

45. Or.—State v. Hosmer, 142 P. 581, 
72 Or. 57. 

48; S.D.—State v. Fosburgh, 148 N- 
W. 279, 82 S.D. 870, Ann.Cas.l916A 
424. 

47, S.D.—State v. Fosbtirgh, supra. 
37 C.J. p 150 note 35, 


48, Colo.—Leighton v. People, 6 P.2d 
929, 90 Colo. 106. 

37 C.J. p 150 note 87. 

Conmmnleatlon to party defamed 
Where it is held that, when the 
libel is communicated only to the 
party defamed, it must be with in¬ 
tent to provoke a breach of the 
peace, there must he an allegation j 
that it was sent with intent to pro-j 
yoke a breach of the peace. 

S.C.—State y. Syphrett, 2 S.E. 624,1 
27 S.C. 28, 18 Am.S.IL 616. ! 

Tenn.—-Hodges y. State, 5 Humphr. 

112 . 

49. Ariz.-^ardn6r v. State, 139 P. I 
474, 15 Ariz. 403. 

60. Me.—State t. Berry, 92 A. 619, 
112 Me. 501. 

51. Mo.—State v. Sloan, 235 S.W. 
821, 208 Mo.App. 608. 

58. Ija.-^tate y. Boy, 104 So. 112, 
158 La. 852. 

Jhjxizy to re]?iitation 

Ayerments that the wrongful act 
imputed by accused to the prosecut¬ 
ing witness was to the detriment of 
her good name and reputation have 
been held sufficient as couched in 
language equivalent in import to 
that of the statute^—State v. Roy, 
supra. 

53. La.—^State v. Boy, supra. 
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54, Tez.—Heeley y. State^ 23 S.W. 

798, 33 TexCr. 370. 

87 <XJ. p 149 note 9. 

56^ Tex.—Drozda v. State, 218 S-W. 

765, 86 Tex.Cr. 614. 

37 C.J. p 149 note 10. 

Tailure to identify > 

Libel indictment, not identifsFing 
.prosecuting witness cus chamber of 
commerce secretary, referred to In 
printed statement without naming 
him, was fatally defective.—^Edwards 
y. States 26 S.W.2d 280, 114 Tez.Cr. 
670. 

ABegatioas 2ie3d snffieleiit 

(1> Where indictment expressly 
charged that accused libeled mem¬ 
bers of American Legion, and pros¬ 
ecution proceeded on theory that 
members of the American Legion and 
not Legion Itself was defamed, eon- 
tention that libel against corporation 
cannot be taken advantage of by in¬ 
dividual members does not arise.— 
People y. Spielman, 149 K.EL 466, 318 
ni. 482. 

(2) Other allegations.—^State v. 
Hutton, 264 P. 8, 146 Wash. 579—87 
ax p 149 note 10 [aj. 

58. Ky.—^Commonwealth t. 2>ancan, 
104 S.W. 997, 127 Ky. 47. II KjXu 
1277. 

37 aJ. p 149 note 12. 
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it lias been held that an cironcous allegation as to 
the person injured is immaterial.*^ Ordinarily the 
indictment need not set out the profession,** the 
occupation,** or the residence** of the person de¬ 
famed. 

Injury, Wliere this is not otherwise apparent, 
there should be allegations showing in what man¬ 
ner the publication tended to injure the prosecu¬ 
tion w’itness.*^ 

f , Publication 

Generally speaking any allegation averring the fact 
of publication Is sufficient, although it Is better practice 
also to allege the mode or manner thereof. 

The fact of publication may be averred in dif¬ 
ferent wa 3 'S.** WTiile it has been held that an in¬ 
dictment for libel should aver the manner or meth¬ 
od of publication,** unless it is alleged that such 
facts are unknown to the grand jury,** it has gen- 
crallj' been held that an indictment or information 
for libel is not necessarily fatall}* defective in fail¬ 
ing to state the mode of publication,** An aver¬ 
ment that accused published a certain libel,*® or an 
allegation of facts showing that he parted with it 
under circumstances which e^^sed It to be seen 
and read by others without averring that it was 


so seen or read,*^ has been held sufficient In some 
jurisdictions an indictment for slander must charge 
that the words were published in the presence of 
a certain person.** However, in other jurisdictions 
an indictment for slander is sufficient, although it 
does not state to whom the words were spoken.** 
It is not necessary that the indictment contain an 
allegation designating the person in whose pres¬ 
ence the alleged slanderous words were uttered;** 
if it is alleged that the words were published, it has 
been held that the allegation implies that they were 
uttered in the presence and hearing of some other 
person.71 

Disjunctive or alternative aUegaiions. ‘ttTiile it 
has been held that an indictment charging, in the 
disjunctive, that accused did publish, or cause or 
procure another to publish the libel, is bad,72 and 
demurrable for uncertain^,W there is also author¬ 
ity to the effect that an indictment is not fatally 
defective in describing the mode of publication 
in the disjunctive,^* and that an allegation or aver¬ 
ment that accused published or caused to be pub¬ 
lished the scandalous matter complained of may 
be unobjectionable.^* 

Time of publication. It has been held that an in¬ 
dictment for slander is not insufficient because it 


57. Okl.—^Thomas v. State, 244 P. 
Ills, 34 OkLCr. $3. 

5& Mas8.~<Commonwealth Var¬ 
ney, 10 Cush. 402. 

37 C.J. p 140 note 13. 

60. Mass.—Commonwealth t. Var¬ 
ney, supra. 

00. Me.^—State v. Barnes, 32 Me. S30. 
Mass.—Commonwealth v. Varney, 10 
Cush. 402. 

VU Tex .—Bogg V. State, 260 S.W. 

872. $T Tex.Cr. 254. 

Beiriileiiee 

Information which charged that 
accused maliciously published and 
circulated a libelous writing concern¬ 
ing the members of a certain organi¬ 
sation, and that effect of such writ¬ 
ing was to charge all the membe.-s 
and certain named members with 
Isaviiig taken a certain oath, was de¬ 
fective for failure to state manner 
in which publication of alleged libel 
in connty of venue would affect rep¬ 
utation of persons named, as such 
persons may have resided at a point 
so far distant from the county of 
publication as not to be affected at 
alL—^Bugg v. State, supra. 

m, K.J.—Haase v. State, 20 A. 751, 
53 X.J.tAW 34. 

MblSflily was safficUatly ayamd 
by allegation that slander was ut¬ 
tered at a dance.—State y. Roy, 104 
So. 112. 158 La. 352. 


Sni&Gisnoy to cduuge 
Under statutes making it a felony 
to publish a libel in a newspaper 
of ^'general circulation,** and merely 
a misdemeanor to publish it in one 
not of general circulation, emd un¬ 
der decisions holding that circula¬ 
tion limited to a single county is not 
“general** within the rule, informa¬ 
tion charging publication of libel in 
newspaper which had **general clrcu- 
I lation** in particular county did not 
I charge a felony but was neverthe¬ 
less sufficient to charge misdemean¬ 
or.—Galloway V. state, 258 N.W. 876, 
128 Keb. 420. 

HH ^'COBinUDil- 

caiOatr 

Information charging defendants 
with publishing a libel by causing 
paper containing it to be circulated 
generally sufficiently charged defend¬ 
ants with “communicating** libel, al¬ 
though not espresaly alleging “com¬ 
munication.**—SUte T. Levand, 263 P. 
623. 87 Wyo. 372. 

63. Fla.—Smith v. McClelland. 126 
Sa 202, 99 Fla. 362. 

Old.—Corpns Jwdm o.'aeted la Jack- 
son V. State, 208 P. 313, 314, 50 
Okl.Cr. 422. 

37 C.J. p 140 note 17. 
ailegattoim held saAdeat 
Ari*.—^Ross V. State, 96 P.2d 285, 54 
Aria. 396. 

6*. N.T.*—People v. Stark, ZX K.R 
1046, 136 X.T. 538. 
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Okl—Gozpiui Juris quoted la Jack- 
son V. State, 298 P. 313, 314. 50 
OkLCr. 422. 

65. OkL—Ooepns Ohzls tinotad la 
Jackson v. States 298 P, 313, 314, 
50 Okl.Cr. 422. 

87 <XJ. p 149 note 19. 

66. Aria—Gardner v. State, 189 P. 
474, 15 Aria 403. 

37 CJr. p 149 note 20. 

67. Kan.—^State v. Lund, 101 P. 1000, 
80 Kan. 240. 

37 CJ. p 149 note 21. 

63. Okl.—OoxpBS Juris q,n<ML in 
Jackson v. States 298 P. 813, 314. 
50 OkLCr. 422. 

37 CJ. p 149 note 22. 

63 OkL—Coxpiis juris quoted in 
Jackson v. State, 298 P. 313, 314, 
50 Okl,Cr. 422. 

S.C.—^State V. Hughey, 112 SJB. 823, 
120 S.a 156. 

TO. Ark.—State v. Mason, 244 S.W. 
6, 155 Ark. 189. 

71. Ark.—State v. Mason, supra. 

78.. Me.—State v. Singer, 64 A. 586, 
101 Me. 299. 

37 CJ. p 149 note 27. 

73. Me.—State v. Singer, supra. 

74. Me.—State v. Barnea 32 Ma 530. 

37 CJ. p 149 note 29. 

75. N.J.—Haase v. State. 20 A. 751, 
53 K.J.Law 34. 
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diarges that accused on a future date did use, ut¬ 
ter, and publish the words complained of, since the 
allegation of a future and therefore an impossible 
date is a clerical errorj® 

Use of foreign langmge. If a slander is uttered 
in a foreign tongue, it is not enough to charge an 
utterance within the hearing of others, unless it 
is also alleged that the hearers were acquainted 
with the foreign languageJ^ On the other hand, 
it has been held that an allegation that accused 
published a libel is sufficient, even though it was 
written in a foreign language,78 and that it is not 
necessary to aver that the persons receiving such 
written matter understood it or had it translated.^^ 

g. Privilege 

The indictment or Information need not negative the 
defense of privilege. 

The indictment or information need not negative 
the defense of privilege.^® Accordingly, the in¬ 
formation or indictment need not show that a priv¬ 
ileged occasion was abused by accused;^! but, 
where it does show a privileged occasion, it should 
allege malice.^^ 

§ 297. -Amendments 

Amendment is permissible in respect of innuendoes 
and coiioquia. 

An information may be amended where the 
amendment is based on the original publication and 
has reference solely to the innuendoes and col- 

loquia,^® 

§ 298. -Plea 

Pleas in criminal prosecution generally are dis¬ 
cussed in Criminal Law §§ 414-455; and issues in 


a prosecution for libel or slander infra § 299. 

Examine Pocket Parts for later cases. 

§ 299. -Issues, Proof, and Variance 

The prosecution must prove all allegations essential* 
ty descriptive of the offense, and there must not be a 
material variance between the allegations and the proof. 

Wliatever allegation is descriptive of the offense 
must be proved.^* The facts averred in the in¬ 
ducement to render the charge actionable must be 
proved as alleged,85 but an averment in the form of 
an innuendo has been held not to state a traversable 
fact,86 and not to be susceptible of proof.87 It has 
also been held that, if the meaning pointed out by 
an innuendo does not appear on the trial, the innu¬ 
endo will be rejected-88 Where the defense is lim¬ 
ited to a denial of the utterance of the slanderous 
words, and no attempt is made at justification, mal¬ 
ice is not in issue and it is erroneous to admit evi¬ 
dence of later occurrences with a view to proving 
greater malice than the law implies.®® A publica¬ 
tion may be privileged in part and libelous in part, 
and a conviction sustained for publishing the libel¬ 
ous part®® 

Defamatory words. In order to authorize a con¬ 
viction for defamation, it is necessary to prove the 
exact language alleged to have been used or pub¬ 
lished by accused, or enough thereof to constitute 
the charge, and it is not sufficient that the words 
proved are equivalent to the words charged, if they 
are not substantially the same words.®i The de¬ 
famatory language must be proved substantially as 
allied.®® It has been held sufficient to prove sub¬ 
stantially the words charged,®® and that proof of 
additional words not altering the meaning of those 
allied will not constitute a variance.®^ Where 


TSi Ark.—Ooiirand v. State, 47 S.W. 
628, 65 Axk. 5&9. 

77. Mo.—State v. Matheis, 44 Mo. 
App. 294. 

7a N.J.—Haase v. Stata 20 A. 751, 

53 N.J.Law 34. 

7a m. —^People V. Ciemaneo, 233 HI. 
App. 331. 

K.J.—Haase v. State, 20 A. 751, 63 N. 
J.Law 34. 

Sa Ariz.—Ross V. State, 96 P.2d 285, 

54 Arlz. 396. 

8GL Conn.—State v. Pape, 96 A. 313, 
90 Conn. 98. 

Iowa.—State v. Conable, 46 H.W. 
759, 81 Iowa 60. 

8a Conn.—State v. Pape, 96 A. 813, 
90 Conn. 98. 

8a Mo.—State v. Powell, 66 Mo. App. 
598. 

84. Me.—State v. Barnes, 32 Me. 580. 
37 C.J. p 150 note 60. 


Material, vaxla&oe luM not wbown. 

(1) Between copy set forth in the 
information and communication 
proved at the trial.—State v. Whit¬ 
mire, 116 So. 849, 166 La. 195. 

(2) Where Indictment used proper 
name in referrinx to person defam¬ 
ed, and proof showed that accused 
had employed a pronotm obviously 
referring: to the same person.—Wim¬ 
berly V. State, 4 S.W.2d 73, 109 Tex. 
Cr. 202. 

<3) Other variances see 37 C.J. p 
150 note 60 Ca3. 

85. S.C.—State v. Perrin, 5 S.C.Iiaw 
152. 

37 C. J. p 150 note 61. 

8a Mass.—Commonwealth v. Snell- 
ingr. 15 Pick. 321. 

Pa.—Commonwealth v. Oraffiua 67 
Pa.Super. 281. 

87. S.C.—State v. Henderson, 30 S. 
CXOLir 179—^Di<dEson v. State, 28 S. 
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W. 815, 34 Tex.Cr. 1, rehearizig: de¬ 
nied 30 S.W. 807, 34 Tex.Cr. 1, 53 
Ain.S.R. 694. 

8a K.J.—State V. Dedgre, 127 JL 539, 
101 N.JJLaw 131. 

sa Wis.—Malone v. State, 212 H.W. 
879, 192 Wls. 879. 

9a Pa.—Commonwealth v. Paacoe, 
39 Pa-Super. 163. 

91. Mo.—State v, Westbrook; 171 
S.W. 616, 186 HoJi^pp. 421. 

37 C.J. p 151 note 65. 

92. Fla.—Corpus Jtixis eitad in 
Angre v. State, 123 Sa 916; 817. 88 
Fla. 538. 

37 C.J. p 151 note 66. 

9a Tex—Hill V. Stata 1ft aW* 
1022, 76 Tex-Cr. 269. 

37 C.J. P 151 note 67. 

94. Kan.—Stater. Hoad. 161 
so Kan. 240. 

37 aj. p 151 note 6a 
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defamatory words set forth in the indictment have 
a well-known and generally accepted meaning, the 
prosecution need not prove such mcaning.95 

Publicaiion, The allegation of publication should 
be proved as laid,^^ and such an allegation as to one 
person is not supported by proof of a publication to 
another.57 Where an information for slander te- 
cites that it was published in the presence of two 
persons, proof that it was uttered in the presence of 
both but not in the presence of both at the same 
time has been held insufficient,and it has been 
held a variance to allege that the slander was ut¬ 
tered in the presence of two or more persons, when 
the evidence shours that it was not so uttered, but 
was uttered at different times and to only one when 
the others were not present.®* It has been held, 
however, that an allegation of publication to sev¬ 
eral persons is sufficiently sustained by evidence 
showing publication to one of the persons speci- 
fied.^ 

It is not necessary to prove that the libel was 
published on the day alleged; proof that it was pub¬ 
lished at ai’y time within the statute of limitations 
is sufficient to sustain the indictment.® 

Tongue or language employed. There is a fa¬ 
tal variance between an allegation that the words 
were spoken in one language and proof that they 
were spoken in another;® there is a variance be¬ 
tween an information containing no averment that 
the vrords were uttered in a foreign language and 
proof that they were uttered in a foreign language.^ 
On a prosecution for criminal libel published in a 
foreign language, it is erroneous to limit the proof 
to the correctness of the English translation set 
forth in the indictment,® as the proof should in¬ 
clude the purport and meaning of the foreign lan¬ 
guage according to the common understanding of 
the persons to whom it vras addressed.® 


Justification; truth. Since at common law the 
truth cannot be shown in defense, as discussed su¬ 
pra § 287, an allegation of falsity in the indictment 
is regarded as raising an immaterial issue.7 Where 
falsit>' is an element of the statutory offense, the 
state must prove allegations of falsity in the in¬ 
dictment,® and, even where the indictment fails spe¬ 
cifically to aver falsity, the state must prove it as 
an element of the offense.® It has been held not 
to be necessary to plead the truth in order to put 
it in issue.^® If an allegation of malice implies 
falsity, it puts in issue the truth of the thing charged 
in the publication,w'here it is of such a nature 
that proof of the truth makes justification, or 
where its privileged occasion makes its truth, after 
fair and impartial investigation, an excuse rebut¬ 
ting the presumption of malice.^® It is inadmis¬ 
sible to show that parts of the publication which 
are not made the basis of the charge are true or 
justifiable.!® 

§ 300. Evidence 

a. In general 

b. Defamatory character of statement 

c. Person defamed 

A Publication and responsibility there¬ 
for 

e. Justification; truth or falsity 

1 Malice and intent 

g. Privilege 

a. In General 

The general rules govern matters of evidence aris- 
ing in prosecutions for libel or slander. 

Under the rules governing presumptions and 
burden of proof in criminal actions generally, the 
burden rests on the prosecution to show every fact 


96. Tex.—Wimberly ▼, State, 4 S. 

W.2d 73,109 Tex.Cr. 202. 

Failure to prove meaning of ex¬ 
pression **piinpinx'* was immaterial, 
in view of generally accepted mean¬ 
ing.—Wimberly y. State, supra. 

ML Colo.—I^ighton v. People, • P.2d 

929, 90 Colo. 106. 

Statmtory oltsase 

An information charging publiea- 
tion of an Indecent picture of the 
prosecuting witness constituting 
criminal libel, under a statute mak¬ 
ing publication essential to the of¬ 
fense, is not sustained by proof 
merely that accused showed the pic¬ 
ture to the prosecuting witness with 
intent to incite him to break the j 
peace.—^Leighton v. People, supra, i 


97. Fla.—Corpus SUzis dted 2u 
Ange v. State, 123 So. 916, 917, 98 
Fla. 538. 

37 CJ. p 151 note 69. 

99. Tex.—Knight t. State, Cr., 49 
S.W. 383—Neely v. State, 23 S.W. 
798, 32 Tex.Cr. 370. 

99. Tex.—Owens v. State, 109 S.W. 

487, 80 Tex.Cr. 425. 

1. Me.—^State v. Barnes, 32 Me. 530. 
9. Mass.—Commonwealth v. Varney, 
10 Oush. 402. 

37 CJ- p 151 note 73. 

3l Mo.—S tate v. Marller, 46 Mo.App. 
233. 

Tex.—Stlchtd V. State, 8 S-TEV. 477, 
25 Tex.App. 420, 8 Am.S.R, 444. 

4. Okl.—Palamarcbuk v. State, 221 
P. 120. 25 OkLCr. 416. 
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5. N.T.—People v. Tul Kui Chu, 
7 N.B.2d 96, 278 N.T. 191. 
e. N.Y.—People v. Yul Kui Chu, 7 
N.R2d 96. 273 N.Y. 191. 

7. Ala.-~Brooke v. State, 45 So. 622. 
154 Ala. 53. 

flL Or.—State v- Hosmer, 142 P. 681, 
72 Or. 57. 

9. Or.—State ▼. Pierce, 12 P.2d 320, 
140 Or. 1. 

XOm Va.—Commonwealth v. Morris, 1 
Va.Cas. 176, 8 Va. 176, 5 Am.l>. 
515. 

11. Wash.—State v. Sefrit, 144 P. 
725. 82 Wash. 530. 

12. Wash.—State v. Sefrit, supra. 

13. S.D.—State v. Fosburgh, 143 N. 
W. 279, 32 S.D. 370, Ajan.Cas.l916A 
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essential to the commission of the crime.^^ Where 
evidence proffered in a prosecution for criminal 
libel or slander complies with the roles governing 
admissibility of the evidence in criminal prosecu¬ 
tions generally, it will be admissible otherwise 
it will be inadmissible.^® In accordance with such 
general principles, the evidence must be relevant!^ 
and material,and must not come within the pro¬ 
hibition of the hearsay rule.^® 

Weight and sufficiency. Under the rules gov¬ 
erning the weight and sufficiency of evidence in 
criminal prosecutions generally, evidence adduced 
in prosecutions for libel or slander has been held 
sufficient®® or insufficient®^ to sustain the convic¬ 
tion of accused. Accused is entitled to the benefit 
of any reasonable doubt as to his guilt®® The state 
is not required to prove accused’s guilt beyond all 
doubt,®® but only beyond a reasonable doubt®^ 

Corroborating testimony. Sometimes, in cases of 
prosecution for charging a woman with unchastity, 
by force of statute, no conviction is allowed on 
the mere testimony of the woman slandered unsup¬ 
ported by other evidence;®® however, evidence of 
the female going to matters of inducement, and 
matters of description designating the qualifica¬ 
tions which the female slandered must possess at 
the time of the commission of the offense in or¬ 
der to enable her to invoke the protection of the 
statute, need not be supported or corroborated.®® 


h. Defamatory Character of Statement 

The burden rests on the state to prove the defama¬ 
tory character of statements not libelous per se. Evi¬ 
dence Is admissible to explain the meaning of ambiguous 
words, but not that of unambiguous language. 

WTiere a libel is not actionable per s^ the state 
must prove that it tended to injure one’s reputation 
and expose him to public hatred, contempt and 
ridicule.®^ The burden is on the state to prove the 
innuendo.®® Where the character of a statement is 
such that in a civil case it would have been held 
libelous per se, it speaks for itself and the state is 
not required to prove Ity independent evidence that 
the person defamed was scandalized, disgraced, or 
otherwise injured.®® 

Where the alleged defamatory matter is ambig¬ 
uous, witnesses may, it has been held, testify as to 
what they understood accused to mean in his use 
and employment thereof.®® If, however, the charge 
is unambiguous, such evidence is not admissible,®^ 
and it has been held that the testimony of accused as 
to what he meant by the charge is properly excluded 
where the language is not ambiguous.®® Other sim¬ 
ilar slander charges may be admissible in explana¬ 
tion of the sense in which the words were used.®® 
Since the generally accepted meaning of a word 
controls as to its defamatory character rather than 
the meaning attributed to it by the members of any 
one creed, evidence of the meaning given it by a 


14, Or.—state v. Pierce, 12 P.2d S20, 
140 Or. 1. 

37 C.J. p 151 note 86. 

15. Kan.—State v. Chiles, 186 P. 
225, 90 Kan. 787. 

37 aJ. p 151 note 88 [a], [e]. 

le. N.T.—People v. Drucker, 4 N.T. 
S.2d 360, 167 Mlsc. 657, affirmed 
11 N.T.S.2d 545, 256 App.Div. 1001. 
Tex.—Msrre v. State, 70 S.W.2d 428, 
126 Tex.Cr. 157. 

Wls.—Malone v. State, 212 N.W. 879, 
192 Wls. 379. 

37 C.J. p 151 note 88 [bl, CcL 
OOuuraotar of aconsed 
Evidence of the orderly or peace¬ 
able character of accused has been 
held to be inadmissible, since his 
orderly and peaceable character is 
not repugnant to his liability to com¬ 
mit the offense of libel.—Common¬ 
wealth V. Irwin, 2 Pa.Li.J. 829, 

17. Ga.—Alombaugh v. States 148 S. 

E. 622, 40 QaA.pp. 15. 

37 C.J. p 151 note 89. 

1& Ga,—AJumbaugh v. State, su¬ 
pra. 

IS. N.C.—State v. Morris;, 13 S.R 
877, 109 N.a 820. 

37 C.J. p 152 note 90. 


ao. CaL—People v. Faber, 77 P.2d 
921, 29 Cal.App.2d Supp. 751. 

Ga.—^Leavy v. State, 165 S.E. 470, 
45 GaApp. 574, affirmed 173 S.B. 
419, 178 Ga. 566—Alumbaugh v. 
State, 148 SJ51 622, 40 Ga.App. 15. 
Okl.—Jackson v. State, 298 P. 313, 
50 Okl.Cr. 422—Nance v. State, 273 
P. 869, 41 OkLCr. 879. 

87 C.J. p 152 note 92 Ca3. 

Statutory ^lexneiits 
Under statute regarding libel, evi¬ 
dence sustaining one element, as 
by ?w a igi TTg or and assisting 

in making publication, is sufficient 
for conviction.—State v. Heptonstall, 
227 N.W. 616, 209 Iowa 128. 

21. Ind.—Cummins v. State, 166 N. 
R 155, 89 IndA^pp. 256. 

Neb.—Gtelloway v. State, 258 N.W. 

876, 128 Neb. 429. 

37 aJ. p 152 note 92 [bL Ed. 

22. Kan.—State v. Giinstead, 61 P. 
976, 10 KanA.pp. 78. 

37 C.J. p 152 note 93. 

23. Ala.—3>ungan v. State, 57 So. 
117, 2 Ala.App. 235. 


25. Wash.—State v. Paysse, 142 P. 
3, 80 Wash. 603. 

26L Wash.—State v. Paysse, supra. 
27. Neb.—Raker v. State, 69 N.W. 
749, 50 Neb. 202. 

28; Tex.—Russell v. State, 211 B.W. 
224, 85 Tex.Cr. 179—Kelly v. State, 
195 S.W. 853, 81 Tex.Cr. 408. 

29. Wyo.—State v. tievand, 262 P. 
24, 37 Wyo. 372, rehearing denied 
263 P. 628, 37 Wyo. 372. 

30. Ala.—Haiey v. State;, 63 Ala. 
89. 

37 C.J. p 152 note 1. 

31- S.D.—State v. Posburgh, 143 N. 
W. 279, 82 SJ>. 370, Ann.Cas.l916A 
424. 

37 C.J. P 152 note 2- 
The term "nmrderex" has been held 
of plain import as meaning one 
guilty of the crime of murder so 
as to render inadmissible evidenice 
that the term was used in the sense 
merely of moral responsibility for 
death.—Commonwealth v. Canter, 263 
N.E. 790, 269 Mass. 859. 

32. Iowa.—State v. Heaoo<^ 76 27. 
W. 654. 106 Iowa 191. 

33; N.a—State v. Howard. 34 SJB. 
807. 169 N.C. 312. 


24. Ala.—Bungan v. State, supra. 
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witness as a member of a certain creed is inadmis¬ 
sible.** 

A privileged statement has been held inadmissi¬ 
ble, even though defamatory in character.** 

a Person Defamed 

The burden Is on the prosecution to prove that a 
libel or slander concerned the prosecuting witness, and, 
where the statement is ambiguous In such respect, evi¬ 
dence as to identification is admissible. 

The burden rests on the prosecution to prove that 
a libel concerns the person claimed to be defamed,^® 
and, where the publication names no person, there 
can be no conviction without proof that the read¬ 
ers knew or thought who was meant.®^ Failure to 
prove the name of a defamed person has been held 
fatal to conviction for slander.®* It is not neces¬ 
sary, however, to prove that the libel was pub¬ 
lished of a person in his professional character 
when that fact appears on the face of the libel 
Where a libelous publication does not definitely des¬ 
ignate the person libeled, testimony of witnesses 
that on reaing the publication they understood it 
to refer to the prosecuting witness has been held 
to be admissible,®* as has evidence of drcumstanc-^ 
cs tending to identify the prosecuting witness as 
the person described.®^ 

ac G&.—uAIumbaugli v. State, 148 S. 

S. 623, 40 Ga.App. 15. 

35. Fla.—^Ansre ▼. State. 123 So. 

916. 98 Fla. 538. 

36. Ma88.-^ommonwealtli 
wiight. 156 N.E. 65. 259 Mass. 152. 

37. U.S.—^Francis ▼, People of Vir- 
Sln Islands, O.C.A.Virain Islands. 

11 F.2d 860. certiorart denied Fran¬ 
cis T. WilUams. 47 S.Ct. 91. 273 
U.S. 693. 71 LuBd. 843. 

aSL Tex ,—^Boeckle v. State, 279 & 

W. 472, 102 Tex-Cr. 641. 

ladj ar* huwtKcieat 
Bvidence of slanderous statement 
conceminsp ^old lady H..’* without 
testimony that “old lady M." referred 
to was J H charged to have been 
slandered, was inauflleient to sustain 
oonvielion for slander.—^Boeckle v. 

State, supra. 

38l vr.jr.—^Haase v. State. 30 A. 751, 

53 N.J.1:aw 34. 

SX Or.—State ▼. Mason. 38 P. 130.1 
26 Or. 373. 46 Am.8.R. 629. 36 L. 

BA. 779. 

37 CJ. p 152 note 5. 

42. Qa.—Alumbaugh t. State. 148 S. 

E. 622. 40 GaApp. 15. 

Tex.—^Kleck v. State. 263 S.W. 31$. 

97 Tex.Cr. 428. 

Fezsomsl appeazmaoe 
In lu'osecution for publication of 
written notice describing and libeling 


d. FaMcstioB and Ses^onsiliilily TliArefor 

Publication and authorship of the libel may gener- 
ally be shown by any evidence legitimately tending to 
establish such fact. 

Publication of the libel by accused may be shown 
by any evidence legitimately tending to establish 
the fact.®® If a libel appears under a man's hand¬ 
writing and no other author is known, he is pre¬ 
sumed by law to be the author until the contrary is 
proved.®® The publisher of a newspaper is prima 
facie presumed to be the publisher of libel appear¬ 
ing therein.®® The writing constituting the al¬ 
leged libel and described in the indictment is ad¬ 
missible evidence in connection with other evidence 
tending to show that it vras written by accused.®* 
Admissions of accused are competent to show his 
authorship or publication of the defamation.®® Evi¬ 
dence of other libelous publications by accused is 
inadmissible to show that he was guilty of the 
publication chargecL®^ Evidence that a newspaper 
came from accused’s office and was a copy of an 
edition of the same date is proof of publication.®* 
The fact that one copy of a newspaper was sent to 
a given county is sufficient evidence of publication 
therein.®* 

e. Justification; Truth or Falsity 

(1) Presumptions and burden of proof 

cation.—^Ross v. State, 96 P.2d 285. 
54 Arlz. 396. 

(2) Evidence that accused exhibit¬ 
ed libelous document to witnesses 
and that it was read with his consent 
in hearing of others supported, aver¬ 
ment of circulation and publication. 
—Myre v. State. 70 aW.2d 428, 126 
Tex.Cr. 157. 

(3) Other evidenca—State v. Hep- 
tonstall. 227 N,W. 616. 209 Iowa 123 
—37 C.J. p 152 note 9 [b3. 

Svldeiice held insnffloieBt to show 

publication. 

X.T.—People V. Drudker, 4 N.T.S.2d 
360. 167 Hisc. 557. affirmed 11 N. 

Y.S.2d 545. 25$ App.Div. 1001, 

Ga—Giles v. State, 6 Gsl 376. 

44. Mass.—Commonwealth t. Mor¬ 
gan. 107 Mass. 199. 

45. Ala—Cox v. Stata 50 So. 398. 
162 Ala 66. 

46. Ohio.—^Boyle t. State. 6 Ohio 
Cir.Ct. 163. 329 Ohio Oir.Dec. 397. 

37 C.J. p 152 note 11. 

47. Ala—^Butler ▼. State, 60 So. 400, 
162 Ala 71. 

37 C.J. p 152 note 12. 

46. Del.—State ▼. JeandeU, 5 Del. 
475. 

49. Ga—Baker v. Stata 25 SJS. 841, 
97 Ga 452. 

37 C.J. p 153 note 14. 


En* 


particular lawyer without naming 
him. it was proper to admit evidence 
as to appearance of various lawyers 
In town and as to complaining wit¬ 
ness* appearance for purpose of iden- 
tifleatioa—BUeck v. Stata supra 

42. Aria—^Ross v. Stata 96 P.2d 
285, 54 Aria 396. 

87 C.J- p 152 note 9. 

ZSvidenoe held admissible 
In prosecution for posting of libel¬ 
ous notices, where testimony showed 
that one was placed in front of par¬ 
ticular store, testimony by witness 
that he had picked up one of such 
notices in front of that store was 
admissible.—Ele^ t. Stata 363 S. 
W. 316, 97 Tex.Cr. 428, 

Svidenoe held inadmissibU 
Ga—Alumbaugh t. Stata 148 S.E 
622, 40 GaApp. 15. 

N.T,—People V. Drucker, 4 N.y.S.2d 
360. 167 Misa 557. affirmed 11 N. 
Y.S.2d 545, 356 App.Div. 1001. 

37 OJr. p 152 note 9 Cal. 

Mrldeaoe held suftoiett to ahov pub- 
licatloB. 

(1) In libel prosecution, evidence 
that accused prepared affidavit con¬ 
taining alleged libel, that he took 
affidavit to notary public who swore 
him to it and affixed her jurat there¬ 
to, and that accused then took affi¬ 
davit to office of another and left 
it with him showed sufficient publi- 
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(2) Admissibility 

(3) Weight and sufficiency 

(1) Presumptions and Burden of Proof 

Ordinarily the burden rests on the accused to prove 
Justification, but, if falsity is an element of the of¬ 
fense, the burden rests on the state to show falsity. 

Ordinarily the burden rests on accused to prove 
justification by evidence of truth or otherwise.^® 
Where truth is a defense if published with good 
motives and for justifiable ends, the prosecution 
need not prove the falsity of the libel,S’! and the 
burden is on accused to prove such defense he 
must not only prove the truth of the charge, but 
also that it was published with good motives and 
for justifiable ends.®^ It has been held, however, 
that, after the truth is established, the burden is 
on the state to show that the pubHcation was not 
with good motives and with justifiable ends.®^ 
Where falsity is made an eletnent of ike offense, 
the burden rests on the state to prove the falsity of 
the defamatory statement.55 
In prosecutions for imputing want of chastity in 
a woman it has been asserted both that the chastity 
of prosecutrix is presumed,^® and that the presump¬ 
tion of innocence to which the accused is entitled 
precludes any presumption of chastity of the prose¬ 


cutrix.57 By force of statute, the state may not be 
required to prove, in cases of prosecution for im¬ 
puting to a female a want of chastity, that the im¬ 
putation is false.58 

(2) Admissibility 

Where such matters afford a defense, any proper 
evidence is generally admissible to show the truth of 
the defamatory statement or that It was prompted by 
good motives and made for Justifiable ends. 

When truth constitutes a defense, accused may 
show in justification any fact tending to establish 
the truth of the charge,59 and its pubHcation with 
good motives and for justifiable ends.50 In ad¬ 
mitting evidence of the truth the court is guided by 
the defamatory publication, and not by allegations 
in the indictment®^ Where a defamatory state¬ 
ment is not susceptible of the meaning placed on 
it by accused, evidence is inadmissible to show the 
truth of such statement from the viewpoint of the 
unacceptable meaning.®^ it has been held that ac¬ 
cused may not show in evidence the source of his 
information for the purpose of proving the truth 
of the defamatory statement®® Where the truth 
is a defense only where the pubHcation is made 
without malice and for justifiable ends, evidence of 
truth is admissible,®* and the truth of the matter 
must be shown before evidence is admissible of the 


50. m. —^People V. Strauch, 93 N.EL 
126, 247 111. 220. 

37 C.J. P 153 note 15. 

51. S.D.—State v. Fosburgh, 148 N. 
W. 279, 32 S.X>. 370, Ann.Cas.l916A 
424. 

52. Hawaii.—^Territory v. Ota, 36 
Hawaii 80—Territory v. Crowley, 
34 Hawaii 774. 

m. —^People V. Taylor, 117 N.EL 62, 
279 ni. 481—People v. Doss, 48 N. 
B.2d 213, 318 IlLApp. 387, affirmed 
51 N.B.2d 617, 384 HL 400, cerUo- 
rari denied 64 S.Ct. 788, 321 U.S. 
789, 88 I<.Bd. 1079. 

53. S.D.—State v. Fosburgh. 143 N. 
W. 279, 32 SJD. 370, Ann.Cas.l916A 
424. 

37 C.J. p 153 note 19. 

54. Kan.—State v. Verry, 13 P. 838, 
36 Kan. 416. 

63, Or. —State v. Pierce, 12 P.2d 320, 
140 Or. 1. 

5a Teac.—Cooper v. States 265 S.W- 
894, 98 Tex.Cr. 446—Collins v. 

State, 44 S.W. 846, 39 Tex-Cr. 30. 

67. Ark.—^McArthur v. State, 27 S. 

W. 628. 59 Ark. 431. 

N.C.—State v. McDaniel, 84 N.C. 803. 

Sa Tex.—^Richmond v. State, 126 S. 
W. 596, 58 T6X.Cr. 435, 137 Am.S.R. 
973. 

SO. Ala.—^Krasner v. States 26 So.2d 
626, 248 Ala. 12. 


N.Y.—People v. Tni Knl Chu, 7 N.B.! 

2d 96. 272 H.T. 191. 

Tex.—Copeland v. State, 300 S.'W.2d 
86, 108 Tex.Cr. 228. 

37 C.J. p 153 note 25. 

Evidence keld inadmissible 

(1) Where defendant was charged 
with stating that prosecutor would 
not keep his word twenty-four hours, 
refusal to permit cross-examination 
to show that prosecutor had not told 
truth about certain letter was not 
error, since the evidence did not con¬ 
cern a matter having any legitimate 
bearing on the issue of whether the 
prosecutor would keep his word.— 
State y. Gurry, 161 S.B. 191, 163 S. 
C. 1- 

(2) In prosecution for libeling 
physician, exclusion of evidence, in¬ 
cluding exhibits, offered to prove 
truth of accused's publication, was 
proi>er, where evidence was not re¬ 
lated to physician.—^Bearman v. Peo¬ 
ple. 16 P.2d 425. 91 Colo. 486. 

XXbtl 

The constitutional provisions that 
in aU "'suits and prosecutions for li¬ 
bel" the truth thereof may be given 
in evidence is applicable only to li¬ 
bel cases, whether civil or criminal, 
and not to slander cases.—Hall v. 
Martindale, MoJtpp., 166 S.W.2d 594. 

SO, N.T.—^People V. Tui Kul Chu, 7 
N.E.2d 96, 273 N.Y. 191. 
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Subsequecat oonduot 
In prosecution for criminal libel, 
testimony of grand Jurors concern¬ 
ing conduct of witness before grand 
Jury many months after publication 
involved was properly excluded as 
not tending to show whether prior 
publication was made with good mo¬ 
tives and for justifiable ends.—Peo¬ 
ple V. Doss, 51 N.R2d 517, 884 HI. 
400, certiorari denied Doss v. People 
of State of Hlinois, 64 S.Ct. 788, 321 
n.S. 789, 88 RBd. 1079. 

81. Mass.—Commonwealth v. Guild, 
Thach.Cr. p. 329. 

88, Mass.—Commonwealth v. Can¬ 
ter. 168 NJS. 790, 269 Mass. 359. 
Moral responsibility 

Testimony, in criminal libel pros¬ 
ecution for carrying placard stat¬ 
ing '"Fuller—^Murderer of Sacco and 
Vanzettl," to prove truth of publica¬ 
tion assumed to charge only moral 
responsibility was properly rejected, 
where it had already been held that 
evidence showing the statement to 
have the meaning of moral responsi¬ 
bility was inadmissible because the 
term ""murderer" is not ambiguous 
and can be construed only as meaning 
one guilty cf the crime of murder.— 
Commonwealth v. Canter, supra 
83. OkL—Tucker v. State. 177 IP. 
286, 43 OkLCr. 92. 

64. Okl.—^Thomas v. Stata 144 F. 
1116, 34 OkLCr. 93, 
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good faith of accused and that he published the 
libel for justifiable cnds*®5 Where, under statute, 
evidence of the truth of a defamatory statement is 
inadmissible, accused may not prove the truth of 
the statement as bearing on his intent in publish¬ 
ing the libel®® It is ordinarily competent for the 
state to introduce evidence showing the falsity of 
the defamatory statement.®^ 

Current reports and suspicions are not admissi¬ 
ble to prove the truth of the charge.®® 

Bad character of person defamed. Evidence of 
the general bad character of the person defamed is 
not admissible to show the truth of the charge,®® 
although such evidence may be admissible as bear¬ 
ing on his credibility as a witness,*® or, as discussed 
infra § 302, may be considered in mitigation of ac¬ 
cused’s punishment 

Imputations of unchasiity in zcotnen. On a pros¬ 
ecution for charging a woman with unchastity or 
unchaste conduct, evidence that she had committed 
prior acts of sexual intercourse,or that her gen¬ 
eral reputation for chastity at the time of the al¬ 
leged slander was bad,^® has been held to be ad¬ 
missible in justification. The evidence is limited to 
the reputation of the female at the time of the pub¬ 
lication or to a time reasonably approximating the 
date of the publication.^® Her bad reputation sub¬ 
sequent to the slander is inadmissible.^® The good 
reputation of the prosecutrix at the time of trial 
is inadmissible on behalf of the state.^® 


(3) Weight and Sufficiency 

Evidence sufficient to raise a reasonable doubt In 
the minds of the Jury has been held sufficient to sustain 
the defense of Justification. 

Where accused seeks to justify by reason of the 
truth of the imputation, it is necessary for him to 
raise only a reasonable doubt in the minds of the 
jury as to the truth of the charge; in other words, 
the falsity of the charge must be proved by the 
prosecution beyond a reasonable doubt^® The jus¬ 
tification in order to be complete must be as broad 
as the charge £t cannot be a sufficient justifica¬ 
tion to show that part of the matter is true.^® How¬ 
ever, accused is not bound to prove the truth of 
parts of the publication which are not libelous.^® 

In a prosecution for a slander in imputing un~ 
chastity to a female, accused need not establish be¬ 
yond a reasonable doubt that her reputation for 
chastity is bad;®® but it is sufficient if the jury 
believe from the evidence that her reputation is 
bad.81 

f. Malice and Intent 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Presumptions and Burden of Proof 

A presumption of malice and Intent to Injure or¬ 
dinarily arises from the publication of defamatory mat¬ 
ter; but, where the publication is privileged, the pre¬ 
sumption does not arise and the burden rests on the 
prosecution to prove malice. 


65. Mich.—People v. Talbot, 162 X. 

W, 1017, 196 Mich. 520. 

Wls.—State V. Heitnan, 262 X.W. 
718, 219 Wis, 267. 

Showiuff troth before rebuttal of 

In prosecution for criminal libel 
for Btatinff that chief of police was 
one of oriranizers of underworld ele¬ 
ments who kidnapped accused, offer¬ 
ed testimony that kidnappers told ac¬ 
cused that chief of police had knowl¬ 
edge of kidnappers* acts, for purpose 
of rebutting presumption of malice, 
was properly excluded where truth 
of accused's charge was not shown. 
—State V. Herman, supra. 

66. Tex.—^Myre v. State, 70 S.W.2d 
428, 126 Tex.Cr. 157. 

gf. Qa.—^Alumbaugh v. State, 148 S. 
R 622, 40 GsJIlPP. 15. 

68. Mich.—People v. Jackman, 55 

X. W. 809, 96 Mich. 269. 

27 C.J. p 152 note 29. 

69. Tex-^—^McArthur v. State, 57 S. 
W. 847. 41 Tex.Cr. 635. 

27 C.J. p 152 note 30. 


70. Ind.—State v. Bush, 22 N.E. 677, 
122 Ind. 42. 

71. Tex.—^McDonald v. State, 164 S. 
W. 831. 73 Tex.Cr. 125. 

37 CJ. p 153 note 33. 

72. Tex—Crane v. State, 17 S.W. 
939, 30 TexApp. 464—^Patterson v. 
State, 12 TexApp. 458. 

73^ Tex—Richmond v. State, 126 S. 
W. 596, 58 TexCr. 435. 137 Am. 
S.R. 973. 

37 C.J. p 154 note 35. 

74. Tex—^Pickerell v. State, 198 S. 
W. 303, 82 Tex.Cr. 68—^Jackson v. 
State, 6 S.W. 963. 42 TexCr. 497- 

75i. Tex—Gipson v. State. Cr., 77 
S.W. 216—^Bowers v. State, 75 S. 
W. 299, 45 TexCr. 185. 

76. Kan.—State v. Grinstead, 61 P. 

980, 10 Kan. 90. 

37 C.J. p 154 notes 39, 40. 

Brldenea held insulB cleat 

<1} To establish that libelous 
charges against 8tate*s attorney 
were published for lawful and jus¬ 
tifiable ends so as to preclude con¬ 
viction for criminal libel.—^People v. 
Doss, 48 N.E.2d 213. 318 HLApp. 387. 
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I affirmed 51 X.R2d 517, 384 HI. 400, 
certiorari denied 64 S.Ct. 788, 321 U. 
S. 789, 88 KRL 1079. 

(2) To prove truth of charges pub¬ 
lished or absence of malice or negli¬ 
gence.—Commonwealth v. Wilhelm, 
90 FxSuper. 473, affirmed 141 A. 52, 
292 Pa. 283, following Commonwealth 
V. Ptoley, 141 A. 50, 29J Pa. 277. 

77. Ht—People v. Puller, 87 NJS, 
336, 238 III. 116. 

Md.—Robinson v. State, 71 A. 433, 
108 Md. 644. 

I Mo.—Corpus Jhzls cited iu State v. 
Brinkley. 189 S.W.2d 314. 328, 854 
3fo. 337. 

76. Kan.—State v. Verry, 13 P. 838, 
36 Kan. 416. 

37 aj. p 154 note 42. 

79. Kan.—State v. Williams, 85 P. 
938, 74 Kan. 180. 

sa Tex—Ballew v. State, 85 RW. 

1063, 48 TexCr. 46. 

37 C.J. p 154 note 44. 

81. Tex—McDonald v. State, 164 S. 
W. 831. 73 TexCr. 125. 
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A presuniption of malice^2 and intent to injure^* 
arises from the publication of matter defamatory 
per se. The presumption of malice is not destroyed 
by reason of the fact that accused made the pub¬ 
lication as a result of information received by 
him.^^ Malice is, however, open to rebuttal,*5 and 
in its rebuttal accused should be permitted to show 
all circumstances surrounding the publication.^® 
Where justification is shown, such as truth and the 
existence of good motives and justifiable ends, the 
prosecution may no longer rely on the presumption 
of malice, but has the burden of proving it.®7 In¬ 
deed, there may arise a presumption that the pub¬ 
lication was made in good faith,®® 

If the communication is privileged, malice is not 
presumed,®® and the burden rests on the state to 
prove malice destroying the privilege.®® If the 
language exceeds the privilege, it has been held 
that malice will be presumed,®! and that then the 
burden of proving absence of malice is shifted to 
accused.®® It has been indicated that in cases of 
privileged communications the burden of proving 
want of malice rests on accused where it appears 
that the communication is libelous per se.®® 

(2) Admissibility 

Any competent evidence legitimately tending to prove 
OP to disprove malice Is ordinarily admissible where 
malice Is In issue. 


Malice, like any other fact, may be shown by 
competent testimony.®* Actual malice destro 3 dng 
qualified privilege of a publication otherwise libel¬ 
ous may be shown either by extrinsic evidence of 
personal ill-feeling,®® or by intrinsic evidence, such 
as exaggerated language, mode, and extent of the 
publication, and other matters in excess of the 
privilege.®® Evidence of excitement at the time 
of making a slanderous remark as to the chastity 
of a female has been held admissible as bearing 
on the issue of intent,®^ although, as discussed su¬ 
pra § 286, it may not amoxmt to a defense. 

It has been held that, where a publication is de¬ 
famatory per se, and is not privileged, evidence to 
disprove malice is not admissible,®® but that, where 
the qualification is qualifiedly privileged, evidence 
is admissible to disprove malice.®® Loss of the 
privilege renders evidence to disprove malice in¬ 
admissible.! Generally speaking, where absence of 
malice on the part of accused becomes material to 
the issue, any competent evidence legitimately tend¬ 
ing to show that he made the publication in good 
faith under belief in its truth is admissible.® Where 
evidence is admissible to prove absence of malice, 
it has been held that accused may show the source 
of his information for the purpose of proving lack 
of malice,® and evidence as to legal advice has been 
held admissible on the issue of malice vd non.* 


82. DeL—state v. ShafCner. 44 A. 
620, 18 I>eL 171. 

Pa.—Commonwealth v. Wilhelm, 00 
Pa.Super. 473, affirmed 141 A. 52, 
292 Pa. 283, following Common¬ 
wealth V. Foley, 141 A. 60, 292 Pa 
277. 

—State v. Mueller, 248 N.W. 578, 
208 Wis. 543. 

37 C.J. p 154 note 47. ♦ 

83. S.D.—State v. Poshurgh, 143 N. 
W. 279, 32 S.I>. 370, Ann.Cas.l916A 
424. 

84. Puerto Rico.—People v. Rivera, 
24 Puerto Rico 685. 

85. Ala—Krasner v. State, 26 So.2d 

526, 248 Ala 12. ^ | 

Civil aotion gtotnte 
*Statute aUowing presumption of 
malice growing out of publication of 
defamatory matter to be rebutted by 
proof of complete retraction has no 
application to criminal libel proceed¬ 
ing, but can be considered only with 
reference to question of damages in 
civil action.—State v. Fleming, 186 
NJB. 613, 127 Ohio St. 8, 

86. Ala—Krasner v. State, 26 So. 
2d 526. 248 Ala 12. 

87. Wis.—State v. Mueller, 243 N.W. 
478, 208 Wis. 643. 

88. N.C.—State v. Greenville Pub. 
Co., 102*S.E. SIS, 179 N.C. 720. 


89. La—State v. Lambert, 178 So. 
508, 188 La 968. 

37 C.J. p 154 note 49. 

90. La—Sta,te v. Lambert, supra 
37 C.J. p 154 note 52. 

91. Waah.—State v. Sefrlt, 144 P. 
725, 82 Wash. 520. 

92. Wash.—State v. Sefrit, supra 

93. Pa—Commonwealth v. Graffius, 
67 PaSuper. 281. 

37 O.J. p 154 note 55. 

94. Ala—Corpus Juris cited in 
Krasner v. Stata 26 So. 526, 530, 
248 Ala 12. 

37 O.J. p 154 note 56. 

PahUoatton itself 

(1) In libel prosecution, admitting 
allegedly libelous publication in its 
entirety was not error, although it 
contained libelous matters not in¬ 
cluded in indictment.—^Bearman v. 
People. 16 P.2d 425, 91 Colo. 486. 

<2) On the other hand, accused’s 
written articles, not connected with 
alleged libelous article set forth in 
information for criminal libel, nor 
referring to alleged injured party, 
were held not admissible on question 
of intent or animus.—^Pittman v. 
State. 77 S.W.2d 679, 127 Tex.Cr. 472. 
Bvidesee other thsa pu blioatto n 
Under i>enal statute providing that 
slander is presumed to have been 

431 


malicious unless it is a communica¬ 
tion to an interested person, malice 
may be shown by evidence other 
than the communication itself.—Peo¬ 
ple V. Faber, 77 P.2d 921, 29 CaLApp. 
2d Supp. 751. 

95. lA.—State V. Lambert, 178 So, 
508, 188 La. 968. 

96. La.—State v. Lambert, supra. 

97. Tex.—Pickerell v. State, 198 S. 
W. 303, 82 Tex.Cr. 68. 

98. Colo.—Bearman v. People, 16 P- 
2d 425, 91 Colo. 486. 

99. Colo.—Bearman v. People, su¬ 
pra. 

L Colo.—Bearman v. People, supra. 

2. Ala.—Krasner v. State, 26 So. 
526, 248 Ala. 12. 

Okl.—^Tucker v. State, 277 P. 286, 
43 Okl.Cr. 92. 

Wash.—State v. Sefrit, 144 P. 725, 
82 Wash. 520. 

3. Okl.—^Tucker v. State, 277 P. 286, 
43 Okl.Cr. 92. 

37 C.J. p 155 note 70. 

4h Ala.—Krasner v. States 26 SoM 
526, 248 Ala. 12. 

Svidenoe in relmttal 

In prosecution for criminal libel, 
evidence tending to show tliat politi¬ 
cal dodgers containing the alleged 
libel were not released until an at- 
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The testimony of accused on his own behalf as 
to his motives may be admissible,^ especially if 
the truth published with good motives and for jus¬ 
tifiable ends constitutes a defense.^ However, it 
has been held that accused cannot excuse himself 
by testifying that he believed the publication to be 
true, until he has given facts and circumstances 
from which a legal inference may be drawn that 
there was at least some ground for the beliefj 
The fact that an alleged newspaper libel was pub¬ 
lished in the absence of the owner and against his 
orders has been held to be admissible on the ques¬ 
tion of intent.8 

Truth. Accused may give in evidence the truth 
of the publication as an item to show the intent 
of the publication,^ where it also appears that the 
publication was for a justifiable end.^® 

(3) Weight and Sufficiency 

Malice should be proved beyond a reasonable doubt, 
but may be inferred from the character and cfrcum* 
stances of the publication. 

As a general rule malice should be proved beyond 
a reasonable doubt,li and in the case of a privileged 
statement it has been held that malice cannot be 
inferred from the mere fact of pubHcation,i2 or 
from the mere falsitj- of the charge itselfHow¬ 
ever, malice may be proved by either direct or 
circumstantial evidenceA^ It has been held that 
malice may be inferred from the style and tone of 
the publication or, at times, from the character 
and circumstances of the accusation,as where 


the charge is knowingly false,^^ or made without 
any fair or reasonable grounds to believe its 
tnith,i® or without exercising care and diligence to 
ascertain its truth.^® It has also been held that, if 
the publication is not privileged, the jury may in¬ 
fer malice on proof of publication^® and its falsi- 
ty.2i The proof of the falsity of the publication is 
not essential to show malice.2a 

g. Privilege 

The burden rests on the accused to prove his claim of 
privilege. 

The burden rests on accused to prove bis claim 
of privilege^® by a fair preponderance of the evi- 
dence.^^ Evidence of the mode, time, and occa¬ 
sion of the publication is competent on the ques¬ 
tion whether or not it was privileged.*® 

§ 301. Trial and Review 

a. In general 

b. Province of court and jury 

c. Instructions 

d. Verdict 

a. In General 

The rules applicable to trial of criminal prosecutions 
generally control as to the conduct of a trial for crim¬ 
inal libel or slander. 

Under the rules governing the trial of criminal 
prosecutions generally, it has been held that the 
court may properly prevent counsel for accused 
from reading to the jury law books dealing with 
the law of libel.*® While it has been held proper 


tomey had advised that they were 
not libelous should have been ad¬ 
mitted for purpose of rebuttingr mal¬ 
ice.—^Krasner v. State, supra. 

a N.T.—People v. Stark, 12 N.Y.S. 
6S8. Hun 51. amrmed 32 NJEL 
1046. 136 N.T. 538. 

37 C.J. p 155 note 64. 
a Miss.—Oakes v. State, 54 So. 79, 
98 Miss. 80, 33 Z«.RJL,K.S., 207. 

7. Cal.—People v. Pryal, 147 P. 114, 
115, 25 CaLApp. 779. 

N.T.—People v. Sherlock, 68 N.T.a 
74. 56 App.Div, 422, 15 N.T.Cr. 297, 
aHIrmed 59 K.EL S30. 166 X.Y. 180. 
a Maas.—Commonwealth t. Back- 
insham, Thach.Cr. p. 29. 
a N.Y.—^People v. Tracy, 2 Wheel. 
Cr. 85a 

Pa.—Commonwealth v. Sanderson, 2 
FaUJ. 269. 

ha Maasw—Commonwealth Buck-j 

Insham, Thach.Cr. 29. 

IX. Ala.—Beall v. State, 13 So. 783, 
91 Ala. 234. 

Colo.—Bearman v. People, 16 P.2d 
435, 91 Oolo. 486. 

IT CJ. p 155 note 7L 


la Puerto Rico.—^People v. Polo, 14 
Puerto Rico 760. 

37 CJ. p 155 note 72. 

la N.C.—State v. Greenville Pub. 
Co., 102 S.11 318, 179 N.C. 720. 

14. Ala—Cornelius v. Stata 50 So. 
670, 145 Ala 65. 

Wash.—State v. Sefirit, 144 P. 725, 
82 Wash. 520. 

15. Wash.—State Sefrlt, supra 

37 C.J. p 155 note 75. 

Wozds fandshlBs own proof 
**The words or statements as pub¬ 
lished may furnish their own proof 
of malica**—State v. Chasa 1X4 Sa 
856, 94 Pla 1071. 

16. Iowa—State v« Itomack, 106 N. 
W. 386. 130 Iowa 79. 

37 C.J. p 155 note 76. 

17. N.C.—State v. Greenville Pub. 
Ca, 102 S.B. 318, 179 N.C 720. 

Tex.—^Robison v. State, 179 6.W. 
1157, 77 Tex.Cr, 556. 

la. N.C.—State v. Greenville Pub. 

Co., 102 S.B. 318, 179 N.a 720. 

37 C.J. p 155 note 78. 
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10. Pa—Commonwealth v. Mellon, 
29 Wkly.N.a 433. 

37 aj. p 155 note 79. 
aOi. Hawaii.—Territory v. Crowley, 
34 Hawaii 774. 

Tea—Alsup v. Stata 238 S.W. 667, 
91 TeaCr. 224. 

81. Fla—Stutts T. Stata 42 So. 51, 
52 Pla 110. 

37 CJ. p 155 note 81. 

82. Iowa—State v. Iiomack, 106 N. 
W. 386. 130 Iowa 79. 

83. Cona—State y. Gardner. 151 A. 
349, 112 Cona 121—State v. Pape, 
96 A. 313, 90 Cona 98. 

Tea—^Smith v. Stata 32 Tea 594, 

84. Cona—State v. Gardner, 151 A. 
349, 113 Cona 121. 

85. Pa—Commonwealth v. Hoora ^ 
Chest.Co. 358. 

37 C.J. p 155 note 84. 

Bvidanoe held inadmissible 
Aria—Ross v. Stata 96 P.2d 285, 54 
Aria 396. 

Mass.— Commonwealth v. Bucking¬ 
ham, TbaciLOr. p. 29. 
aa. Miss.—Oakes v. State, 54 So. 79, 
98 Misa 80, 33 Ij.RJi..,N.S., 207. 
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to read the allegedly libelous article to the iury,27 
and that any part thereof given in evidence may 
be read in argument, although not read in the open¬ 
ing of the evidence,it has also been held that 
the libel should not be read to the jury until ac¬ 
cused has cross-examined witnesses called to prove 
publication.^® The jury are not obligated to view 
the matter of an allegedly criminal libel or slander 
from the viewpoint of accused or from that of a 
reasonably prudent person.®® Where the jury are 
the judge of both the law and the facts, it has been 
held that counsel may present and argue the law to 
the jury, although his theory differs from that of 
the court in its instructions.®^ 

The review of criminal proceedings is»discussed 
in Criminal Law §§ 1623-1957. 

b. Province of Court and Jury 

(1) In general 

(2) Particular questions of law or fact 
(1) In General 

In the absence of a constitutional or statutory pro¬ 
vision to the contrary, questions of law arising in a pros¬ 
ecution for libel or slander are for the court, while ques¬ 
tions of fact are for the jury. 

In the absence of a constitutional or statutory 
provision to the contrary, in a prosecution for li¬ 
bel or slander, questions of law are for the court 
and questions of fact are for the jury.®® Under 
some constitutional and statutory provisions, how¬ 


ever, the jury, in libel cases, determine both the 
law and the facts,®® and it is erroneous for the 
court by its instructions to take the case or issue 
from the jury in contravention of such provisions.®* 
These provisions ordinarilj- do not prevent the court 
from instructing the jury as to the law of the 
case,®® or from cautioning the jury to be fully con¬ 
vinced of the justice of its judgment.®® While it 
has been held that these pro\dsions do not author¬ 
ize the jurj” to say that which the statute declares 
to be a criminal libel is not,®7 and there is author¬ 
ity holding that even under such provisions the 
right of the jury is limited to reaching a general 
verdict by applying the law as stated by the court 
to the facts as found by the jury,®® ordinarily the 
instructions of the court on the law of the case are 
regarded as advisory only,®® and it has been held 
that the jury are not bound to follow the court^s 
instruction as to the law.*® 

Admissibility of evidence. The statutory provi¬ 
sions under discussion do not affect the right of the 
court to decide all questions of law relating to the 
admission of evidence.*^ 

Slander. Constitutional provisions committing to 
the jury questions of law and fact in criminal libel 
prosecutions have been held inapplicable to prose¬ 
cutions for slander.*® 

(2) Particular Questions of Law or Fact 

The defamatory character of a statement Is ordina¬ 
rily regarded as a question of law If unambiguous, but 


37. N.J,—State v. Dedge, 127 A. 5S9, 
101 N.J.L.aw 131. 

Satire artiOIe 

In prosecution for libel of former 
official, reading to jury entire article 
containing alleged libelous state¬ 
ments was proper, since everything 
said therein was relative and facts 
therein stated were Intimately con¬ 
nected with each other.—State v. 
Dedge, supra. 

2a. U.S.—XJ. B. V. Crandell, D.C., 
25 P.Cas.Isro.14,886. 4 Cranch Ca 
S83. 

29. Ga.—^Taylor v. State, 4 Qa. 14. 
3(h Tex.—^Myre v. State, 70 S.W.2d 
428, 126 Tex.Cr. 167. 
hi. Kan.—State v. Whitmore, 36 P. 

748, &8 Kan. 343, 42 A 2 n.S.R. 288. 
37 C.J. p 166 note 88. 

32. N.C.—State v. Howard, 84 S.E. 

807, 160 ISr.C. 312. 

Xmtih of testtmony 
In slander prosecution, truth of 
testimony respecting malice was for 
jury.—State v. Gurry, 161 BM. 191, 
168 6.C. 1. 

83. Ala.—Krasner v. State* 26 So.2d 
526, 248 Ala. 12. 

63C.J.S.-28 


Wis.—Corpus JToris cited iu State v. 
Ijawler, 267 N.W. 65, 69, 221 Wls. 
423. 

37 C.J. p 156 note 7. 

History of dootilae 
Minn.—State v. Jacobs, 207 N.W. 648, 
166 Minn. 279. 

34. N.T.—^People v. Tui Kui Cffiu, 7 
N-K2d 96. 273 N.T. 191. 

35. Wis.—Corpus ynzis cited iu 
State V. Lawler. 267 N.W. 65, 69, 
221 Wls. 423—^Branigan v. State, 
244 N.W. 767, 209 Wis. 249. 

37 C.J. p 156 note 8. 

function of court in criminal libel 
case is to instruct jury €is to law ap¬ 
plicable to issues, including right of 
jury to determine law and fact un¬ 
der statutes committing such duties 
to them,—^State v. Jacobs, 207 N.W. 
648, 166 Minn. 279. 

36L Wyo.—Nicholson v. State, 157 
P. 1013, 24 Wyo. 347. 

37 C.J. P 156 note 9. 

37. CaL—People v. McDowell, 11 P- 
868, 71 Cal. 194. 

37 C,J. P 156 note 10. 

38. Pa.—Commonwealth v. Fahey, 
173 A. 354, 113 Pa.Super. 698. 
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39. E^.^tate V. Williams, 94 P. 
160, 77 Kan. 857, 

Minn.—State v. Jeu^bs, 207 N.W. 
648, 166 Minn. 279. 

Mo.—State v. Simpson, 118 S.W. 1137, 
136 Mo.App. 664. 

Wis.—Corpus Juris dted la State 

V. Lawler, 267 N.W. 66. 69, 221 
Wis. 423. 

ZUstructioii held to he *Hidvlsozy* 

In prosecution for libel, instruction 
informing jury that they were judg¬ 
es of law but that they ^ould follow 
judge's instructions thereon unless 
convinced he was wrong was advi¬ 
sory rather than directory and not 
erroneous.—^Branigan v. States 244 N. 
W. 767, 209 Wis. 249. 

40. Mo.—State v« Armstrong, 16 S. 

W. 604, 106 Mo. 396, 87 Am.&B. 
361, 13 L.RJL 419. 

37 aj. p 156 note 18. 

41. CaL—People v. Pryal. 147 P. 114, 
26 CaLApp. 779, reheaiing deiiled 
147 P. 115. 25 CaLApp. 778. 

37 OJ. p 156 note 14. 

« 

48. CaL—^People ▼. Faber, ff 
981, 89 Gal.App.8d Supp. 761. 
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as a question of fact where ambtaulties arise. Priv¬ 
ilege usually involves both questions of law and ques¬ 
tions of fact, while on conflicting evidence issues as to 
the person defamed, publication, and truth are ordi¬ 
narily questions of fact. 

The general rule, except as it may be changed by 
constitutional or statutory provisions,is that, if 
the defamatory matter is plain and unambiguous, its 
meaning is for the court.^^ If the publication is 
not clearly defamatory, it is for the jury to de¬ 
termine whether it is actionable.^® It is for the 
court to say whether the publication is capable of 
the meaning ascribed to it by the innuendo;^® but, 
when the court is satisfied of that, it must be left 
to the jury to say whether the publication has the 
meaning so ascribed to it^^ 

Person defamed. Whether the defamatory mat¬ 
ter was published concerning any particular indi¬ 
vidual, or whether that individual was intended, is 
a question of fact for the jury.^® 

Publication and authorship. Issues as to publi¬ 
cation ordinarily present questions of fact for the 
jury,*^ and it is for the jury to determine whether 
accused is the author or publisher of the libel.®® 

Truth of charge. The question whether the 
charge is true is ordinarily a question of fact for 


the jury,®i but it is for the court to decide whether 
the case is a proper one for the submission of such 
issue.®^ WTiere falsity is an element of the of¬ 
fense, accused is entitled to a direction of the ver¬ 
dict if the state introduces no evidence of falsity;®® 
but, where falsity is not an element of the offense 
but truth may be an affirmative defense, the state 
may as a result of accused's failure to introduce 
evidence of truth become entitled to an instruction 
to convict on due finding of other facts showing 
criminal libel.®^ 

Privilege, WTiile it has been broadly stated that 
determination of the question of privilege presents 
a question of law,®® the question of whether a com¬ 
munication is privileged also involves issues of 
fact.®® WTiere the facts are not disputed, the ques¬ 
tion of privilege becomes one of law®*^ for the de¬ 
termination of the court;®® but on conflicting evi¬ 
dence the question of privilege becomes one of fact 
for the jury.®® 

Malice. The question of actual malice is one for 
the jury.®® 

c. Instructions 

General rules at to instructions apply to prosecutions 
for defamation. 


43. Bigibt to detsraiias Uw 
Where there is & constitutional 
provision to the effect that in all in¬ 
dictments for libel the Jury shall 
have the right to determine the 
law and the facts under the direction 
of the court, it has been broadly 
stated that the Jury have always 
futtf the right in a prosecution for 
criminal libel to give their verdict 
on the whole issue and to decide 
question as one of fact, whether or 
not the matter charged Is libelous.— 
‘Krasner v. State, 2S So.2d $3$, 284 
Ala. 12. 

.44, Or.—State v. Conklin, 84 P- 482, 
47 Or. 509. 

37 C.J. p 135 note 96. 

4& N.J.—State V. Dedge, 135 A. 316, 
100 N.J.LAW 70, aiOrmed 127 A. 
539. 101 K.J.Law 131. 
jOki.—Carmickle v. State, 282 F. 1113, 
45 OkhCr. 370. 

43. Ohio.~State v. Smiley, 37 Ohio 
St. SO, 41 Am.R. 487. 

37 C.J. p 156 note 98. 

47. Ohio.—State v. Smiley, supra. 

37 CJr. p 156 note 99. 

48. K.J.—SUte V. Dedge, 125 A. 316, 
100 K.J.Law 70. affirmed 127 A. 
539, 101 N.JXaw 131. 

37 C.J. p 156 note 1. 

49u Ala.—^Krasner v. State, 26 So. 
2d 526, 24$ Ala. 12. 

Ja. slander prosecution, question 
whether there was publication of al¬ 


leged slanderous statements was for 
jury,—State v. Gurry, 161 S.B. 191, 
163 S.C. 1. 

50. Cal.—^People v. Storke, 60 P. 
1090, 128 Cal. 486. 

37 aJ, p 156 note 2. 

PrepamiioiL and pnhUoatloa 
Question whether accused not only 
prepared, hut actually published, li¬ 
belous writing was for jury.—State 
V. Hutton. 264 P. 3, 146 Wash. 579. 

51. Ala.—^Krasner v. State, 26 So. 
2d 526, 248 Ala. 12. 

37 C.J. p 156 note 8. 

52. Mass.—Commonwealth v. Bland- 
ing. I Pick. 304. 15 AmJ>. 214. 

53. Or.—State v. Pierce, 12 P.2d 320, 
140 Or. 1. 

54. Hawaii.—Territory v. Crowley, 
34 Hawaii 774. 

56. N.Y.—^People ex reL Bensky v. 
Warden of City Prison, 179 X.K 
257, 258 N.Y. 55. 

53. La.—State v. lAmbert, 178 So. 
508, 188 La. 968. 

57. La.—^S tate v. Lambert, supra. 

68. Axis.—Ross v. State, 96 P.2d 285. 

54 Arlz. 396. 

37 C.J. p 156 note 6. 

58. OkL—Carmickle v. State, 282 P. 
1113, 45 Okl.Cr, 370. 

Ahsolnift sad qnallflsd. privilege 
(1) Question whether slanderous 
statement concerning chief of police, 
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made by member of city board of 
trustees to mayor, in order to induce 
mayor to let sucdi member conduct 
investigation of police chief, was ab¬ 
solutely privileged with respect to 
criminal liability as uttered **in the 
proper discharge of official duty" was 
for jury.—People v. Paher, 77 P.2d 
921, 29 CaLApp.2d Supp. 751. 

(2) Question whether such state¬ 
ment was qualifiedly privileged with 
respect to criminal liability as made 
“to a person interested therein, by 
one who is also interested,** was for 
jury.—^People v. Faber, supra. 
PreoavfeloBS to prevent loss of priv¬ 
ilege 

In slander prosecution defended on 
ground of qualified privilege attach¬ 
ing to communicatiozis to interested 
persons, question what precautions 
the presence of uninterested third 
person would require to prevent 
abuse and loss of privilege was for 
Jury.—^People v. Faber, supra. 
Oonunxudeatioa to unauthozlsad per¬ 
son 

S.C.—State V. Gurry, 161 S.EL 191, 
163 S,C. L 

Fair aacLd reasonable oharaoter of 
ezitioism 

Ala.—^Krasner v. State, 26 So.2d 526, 
248 Ala. 12. 

ea S,C.—state v. Gurry, 161 S,E. 

191. 168 S.C. 1. 

37 C.J. p 136 note 6. 
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General rules as to instructions apply to prose¬ 
cutions for defamation.®^ It is not erroneous to 
instruct that it is the policy of the law to discour¬ 
age libels,or to refuse an instruction containing 
a peroration on the invaluable blessings of a free 
and independent press.®® It is not improper to re¬ 
fuse to instruct on a point on which* no evidence 
has been introduced.®^ A special requested charge^ 
which omits some of the elements of the offense is 
properly refused.®® If evidence is admissible for 
one purpose only, the coiut should instruct the 
jury to consider it only for the purpose for which 
it was intended.®® 

Defamatory and injurious character of state¬ 
ment Where a statement is libelous per se, it is 
ihe duty of the court so to instruct the jury,®^ but 
it is erroneous to instruct that a certain charge is 
libelous when in fact it is libelous only on proof of 
extrinsic facts.®® Where the statute defining crim¬ 
inal libel requires the defamatory statement actu¬ 


ally to result in exposing its victim to public hatred 
or ridicule or in injuring him in his occupation, it 
is improper to charge the jury that accused may be 
convicted if the statement "tends” to do so.®® 

Person defamed. On his request, and where the 
evidence is not entirely clear on the point, accused 
is entitled to an instruction specifically calling the 
jury’s attention to the necessity of proof that his 
defamatory statement referred to the prosecuting 
witness.^® 

Reasonable doubt It is proper to instruct that, 
if the jury should entertain any reasonable doubt as 
to the guilt of accused, they should acquit.^1 

Intent It is not error to charge that the law 
presumes that everyone intends the natural and 
probable consequences of his acts.^® 

Malice. General rules are applicable to instruc¬ 
tions as to malice in prosecutions for defamation.^® 


61. Conn.—state v. Gardner, 151 A.. 

349, 112 Conn. 121. 

Minn.—State v. Jacobs, 207 N.W. 

648, 166 Minn. 279. 

N.T.—^People V. Tui Kul CIm, 7 NJB. 

2d 96, 273 N.Y. 191. 

Tex.—Myre v. State, 70 S.W.2d 428, 

126 TexCr. 157. 

Wis.—Branigan v. State, 244 N.W. 

767, 209 Wis. 249. 

Xnstmotioxis, tf ezirosLeoiis, lield iMznu 

less 

N.J.—State V. DedffA 127 A. 589, 101 

N.J.LAW 181. 

FxivUesre 

(1) Where court fully char^red on 
state's burden to prove case be¬ 
yond reasonable doubt, charge that 
accused must prove privilege was 
not misleading.—State v- Gardner, 
151 A. 349, 112 Conn. 121. 

(2) In prosecution for libel and 
conspiracy to commit criminal libel 
arising out of words used by defend¬ 
ants as members of a labor union in 
filing written charges against anoth¬ 
er member in accordance writh by¬ 
laws of union, trial court should 
have charged that accusations wHch 
defendants made in union proceed¬ 
ings, if made, filed and presented in 
accordance with by-laws of union 
could not be made basis of an ac¬ 
tion unless they were both irrelevant 
to inquiry and malicious.—Ccanmon- 
wealth V. Shipherd, 41 AJSd 429, 157 
Pa.Super. 27. 

(8) An instruction in slander pros¬ 
ecution that words uttered In dis¬ 
charge of official duty or communi¬ 
cated to a person interested therein* 
could never be deemed a criminal 
slander was erroneous as confusing 
absolute and qualified privilege and 
ignoring fact that qualified privilege 


may be discharged by extrinsic proof 
of malice.—^People v. Faber, 77 P-2d 
921, 29 CaLApp.2d Supp. 751. 

(4) An instruction in slander pros¬ 
ecution that, “where a defamatory 
publication is false it is not privi¬ 
leged” was fatally erroneous.—Peo¬ 
ple V. Faber, supra. 

<5) An instruction in slander pros¬ 
ecution that absence of malice is an 
essential element of privilege was 
erroneous as stating rule inapplica¬ 
ble to absolute privilege which ac¬ 
cused claimed.—People v. Faber, su¬ 
pra. 

(6) A defendant in slander prose¬ 
cution was entitled to instruction 
that casual presence of an uninter¬ 
ested party does not necessarily re¬ 
move statutory privilege attaching to 
communications to interested per^ 
sons, rather than to instruction that 
third party's presence “is not of it¬ 
self sufficient to remove the prlvi- 
lege.*^-^People vt Fabers supra. 

02. CaL—People v. QeespU 46 F. 863, 

115 CaL 50. 

03. Mo.—State T. Powell, 66 Mo.App. 

598. 

04. Ga.—^Pledger v. States 3 S.1L 320, 

77 Ga. 242. 

Privilege 

In prosecution for libel of former 
public ofllcial, in which accused's ev¬ 
idence did not show proper occasion 
for publication of article, and accused 
impliedly conceded that he was un¬ 
able to prove truth of statements, 
and that he drew inferences from 
rumors, refusal to charge rule gov¬ 
erning privileged communications 
was not error.—State v. Bedge, 127 
A. 539, 101 N.J.Law 131. 
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05. Tex—Fthridge v. State, 169 S. 
W. 1152, 74 TexCr. 635. 

00. Ala.—^Butler v. State, 50 So. 400, 
162 Ala. 71. 

07. Iowa.—State v. Sterman, 203 N. 
W. 222, 199 Iowa 669—State v. 
Cooper, 116 N.W. 691, 138 Iowa 
516. 

60. Ga.—^Baker v. State, 25 S.K 341, 
97 Ga. 452. 

37 C.J. p 157 note 23. 

69. Okl.—^Tucker v. States 277 F. 
286, 43 OkLCr. 92. 

TOt Tex—Cooper v. State, 265 S.W. 
894, 98 TexCr. 446. 

71. Ky.—Smith v. Commonwealth, 
83 S.W. 419, 98 Ky. 437, 17 KyX. 
1010. 

37 aJ. p 157 note 24. 

72. Wash.—State v. Nichols, 45 F. 
647, 15 Wash. 1. 

37 C.J. p 157 note 25. 

73. Ala.—KUey v. State, 81 So. 781, 
182 Ala. 18. 

37 C.J- p 167 note 27, 

Xmrtrootioiis held not erroneous 
Ohio.—State v. Fleming, 186 NJL 
613, 127 Ohio St. 8. 

Tex—Kelley ▼. State, 101 S.W. 280, 
51 TexCr. 151. 

SnlBoiency of evidence 

In slander prosecution, evidence 
warranted charge on malice.—State 
V. Gurry, 161 S.B. 191, 168 S.C. 1. 
"Wantonly” and "urlllAiIly*’ 

In a prosecution for slander of a 
female, a special charge, requesting 
the court to define “wantonly” and 
“willfully” should have j}eett given. 
—Kelly V. States, 195 S.W. 851, 01 
TexCr. 408. 
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If malice is presumed, and accused does not attempt 
to justify the defamation but merely denies it, an 
instruction on the question of malice is unneces- 
saryJ^ Where the publication is privileged, an 
instruction that, if acaised made the publication 
from malice to gratify a feeling of revenge, he is 
guilty has been upheldJ^ 

d. Verdict 

The general rules ordinarily govern at to verdicts In 
prosecutions for iibei or slander. 

In accordance with the general rules, which gov¬ 
ern the form and sufficiency of verdicts in prosecu¬ 
tions for criminal libel or slander,^® the verdict must 
find accused guilty*^ or not guiltj’-^^ of the charge 
as specified in the indictment. The verdict will not 
be held void for uncertainty if its meaning can he 
determined by reference to the record.In some 
jurisdictions by force of statute the jury have the 
same power of giving a general verdict as in oth¬ 
er cases, but they are deprived of the right to re¬ 
turn a special verdict^O 

§ 302. Sentence and Punishment 

The usual punishment for libel or slander Is fine or 
imprisonment. 


The offense of libel is punishable as a misde¬ 
meanor at common law.si The usual punishment, 
whether by common law or under statute, is fine 
or imprisonment.^^ By force of statute, libel as a 
crime may be punished either as a felony or as a 
gross misdemeanor ;8S and, if the jury is the judge 
of both the law and the fact, it has been held that 
the determination of whether a libel is a felony or 
a gross misdemeanor is a question for the jury.^^ 

Aggravation and mitigation. Aggravating cir¬ 
cumstances may be considered to augment the pen- 
alty.85 It has been held that, where there is an 
attempt to prove the truth, and there is a failure to 
do so, there is justification for the imposition of a 
higher fine.** Distinctly different defamatory of¬ 
fenses should not be considered in aggravation of 
the fine.*7 It has been held competent to consider 
in mitigation of the punishment the bad character 
of the person defamed,** the fact that the publi¬ 
cation was made under provocation by the prose¬ 
cuting witness,** and the fact that the publication 
contained some charges that were sustained by 
proof.** 


LIBBLAJiT. Complainant or party who files a 
libel in an ecclesiastical or admiralty cas^ corre¬ 
sponding to plaintiff in actions at law.^ 

IffBBLASr. In Spanish law, to present a jietiiion 
or other first pleading in court.* 


LIBELEE* A party against whom a libd has Been 
filed in an ecclesi^tical court or in admiralty.* 

LZBEIiO. In Spanish, a petition or first plead- 

ing.^ 

Phrases employing the word ^belo’^ see 37 C J. p 
158 notes 5, 6. 


74. Cozpna JBzto oitad In. 

Justice V. Wellman, 86 S.W-2d 132. 
133, 260 Ey. 47S. 

Wash.—State v. Paysse, 142 P, 3» SO 
Wash. 603. | 

7SL X.J.—^Haase t. State, 20 JL 751, 
53 X.J.Law 34. 

76. ▼ezfiiote held snAdent 

Ark.—Conrand v. State, 47 S.W. 628, 
65 Ark. 550. 

Tex—Curl V. SUte, 145 S.W. 602, 65 
TexCr. 431. 

77. Mo.—Webber v. State, 10 Mo, 4. 
Pa,—Sharir v. Commonvealtb, 2 

Blnn. 514. 

78. Mass.—Commonwealth v. Guild, 
Thach.Cr. p 320. 

T8, Nev.—Bx parts Booth. 154 P. 

933, 29 Xev. 183, UB.A.1916F 960. 

8Ql N.D.—State v. Tolley, 136 X.W. 
784, 23 N.D. 284. 

au K.H.—Noyes v. Thorpe, 62 A. 
787, 78 N.H. 481, 12 IxRAu,X.S.. 

838. 

37 CJ. p 157 note 41. 


'ax La.—State v. Butman, 10 La. 
Ann. 164. 

X,H.—State v. Burnham. 9 X.H. 34. 
31 Am.D. 217. 

Philippine.—Tavera ▼. Valdex 1 Phil¬ 
ippine 468. 

37 C.J. p 157 note 44. 

Pn ais h meat bold not szoesslve 
<1> A fine of 82,500.—Baker v. 
State, 137 S.W.2d 938, 199 Ark. 1003, 
certiorari denied Baker v. State of 
Ark.. 61 S.Ct 25, 311 TJ-S. 666, 35 L. 
Bd. 428. 

(2) Imposition of fine with provi¬ 
sion for imprisonment in default of 
payment—State v. Winterrowd, 249 
P. 664. 77 Mont. 74. 

<3> Other punishments see 37 O.J. 
p 157 note 44 [a]. 

XmpzisoiimeKfe in coniify Jail is un¬ 
authorized under statute providing 
that **2ibel is punishable by a fine not 
exceeding five thousand dollars or 
imprisonment in the state prison not 
exceeding one year.”—WaJil v. State, 
3 P.2d 1052, 39 Arix 62. 

436 


Xev.—Ex parte Booth, 154 P. 
933, 39 Xev. 183, Ii;RJL1916F 960. 

at Xev.—Ex parte Booth, supra. 

85. Philippine.-Legarda t. Valdex 
1 Philippine 562. 

Puerto Bico.—People t. Bird, 5 3Puer- 
to Rico 183. 

a& Philippine.—U. & t, Ocampo, 18 
Philippine 1. 

87. Ala.—Cooi>er v. State, 74 So. 753, 
15 Ala-App. 657. 

88. Ind.—State t. Bush, 23 N.B. 677, 
122 Ind. 42. 

37 OJ. p 157 note 52. 

Ind.—Hartford t. State, 96 Ind. 
461, 49 Am.R. 185. 

90. Tenn.—^Melton t. Statt 3 

Humphr. 389. 

1. Black L.D. 

X Bscriche Diccionatio, 

6. Black L.I>. 
t Escriche Piccionartow 
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LIBEB--LIBEB8TATISU8 ALLOCANDI8 


IJBSK a Latin word,5 nsed both as a nonn and 
as an adjective. 

As a noun. The word ^liber” means a book;® 
a main division of a literary work.^ The primary 
significance of the word is ‘^ark,” since bark was 
used to write on before paper was invented.® In 
a different sense, the word means a free man.® 

As an adjective^ the word, appearing as ^fiiber^ 
in the masculine form and ^fiibera^ in the feminine 
form, means free; at liberty; not subject to toll or 
charge; of the state or condition of a freeman, as 
applied to persons; open and accessible as applied 
to courts, places, etc.i® 

Phrases employing the masculine form of *li- 
ber^’ii and the feminine form of ‘Tibera ”^2 are set 
out in the note. 

LIBERA OHASEA HABENBA. A judicial writ 
granted to a person for a free chase belonging to 
his manor, after proof made by inquiry of a jury 
that it, of right, belongs to him.i® 

UBBBAGIOE. In Spanish law, an agreement to 
remit, or to defer suit on, a debt.^^ 

T.TR EBAL. Free in giving; generous; not mean 
or narrow-minded; not literal or strict.^® It is not 
synonymous with *^free^’ see 37 p 1370 note 

46. 

Phrases employing the word are set out in the 
note.i® 

UBEBAUDAD. In Spanish law, a gift or bene¬ 
fit with the donee^s consent.^^ 

UBEBALITY. Quality or state of being liberal in 
giving, granting, or yielding; quality or state of 
being liberal in mind.1® It has been compared with, 


and distinguished from, “benevolence” see 10 CJ.S. 
p 342 note 89. See also Charities § 1 a. 

LIBEEAM LEGEM AMITTEEE. To lose one’s 
free law, this being called the villainous judgment; 
to become discredited or disabled as a juror and 
witness; to forfeit goods and chattels and lands 
for life; to have those lands wasted, houses razed, 
trees rooted up, and one’s body committed to pris- 
on.i® 

LXBEBABI FACIAS. Literally '^at you cause 
to be delivered.” A writ of execution for the deKv- 
ery of a portion of the premises of the debtor to the 
creditor, not sold under a levari facias, as will sat¬ 
isfy the claiin.20 

LZBEEATA PEGUlilA NOK T.TBEBAT OFFEE- 
ENTEM. See 37 C.J. p 158 note 26. 

LIBEBATE. A conditional writ ordering the shei> 
iff to cause goods taken in custody of the law to be 
appraised, and to deliver them to the creditor, if 
he will accept them on the valuation, which he may 
do, or not, at his election.2t 

LIBEBTAB. In Spanish law, liberty, freedom.®* 
Lxhertad de imprenia. Freedom of the press.*® 

Libertadcs. Privileges; concessions; franchis¬ 
es;*® etc. 

TJE ERTAS. Maxims eommencing with the word 
*fiibertas” for which recent applications have not 
been found see- 37 C.J. p 159 notes 33-39. 

LIBEBTATIBUS ALLGOANDIS. A writ lying for 
a citizen or burgess, impleaded contrary to his lib¬ 
erty, to have his privilege allowed,*® 


5. U.S.—Scovllle V. Toland. C.C. 
Ohio, 21 F.Cas.No.12,558. 

e. U.S.—Scoville V. Toland, supra. 
CJ. p 158 note 7. 

7. Black UB. 

S; U.S.—Scoville v. Toland, supra. 
Similar derivation of the word 
see 11 C.J.S. p 618 note 4. 

a. Engr.—^Doe v. Vardill, 2 CL & F. 
571, 591, 6 Reprint 1270. 

la Black Ii.B. 

in mixases xuditg the masculine 
form 

(1) ‘*Xi1ber bancus;*’ in old English 
law, free bench.—Black B.B. 

(2) 'Xiber et legalis homo** see 41 
aj.S. p 322 note 10. 

(3) ‘•Liber homo** see 41 C.J.S. p 
322 note 10. 


12 i PhvEMes em]^ying f emin i ne 
form 

(1) “Libera faJda** see 35 C.J.S. p 
492 note 29. 

(2) Other phrases see 37 G.J. p 158 
note 12 Ea3-[i3. 

13. Black L.B. 

lA. Escriche Diccionario. 

15. Black Xi.B. 

IS. Fhiases 

(1) “Liberal art*’ see 6 CJ.S. p 772 
note 27. 

(2) “Liberal construction*' see 16 
CJ.S. p 1514 notes 64, 65. 

(3) “Liberal Interpretation’* see 
the CJ.S. title Statutes § 323. also 33 
C.J. p 473 note 17, 
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(4) “Liberal reward.**—Shuey v. U. 
S., CtCl., 92 U.S. 73. 76. 23 L.Ed. 697. 

(5) “Idberal school** compared 
with, and distinguished from, “free 
school** see 37 CJ.S. p 1370 note 53. 

17. Escriche Diccionario. 

18. VTebster New lnt.D. 

19- N.C.—^Jones v. Brinkley. 93 S.E. 

372, 374. 174 X.C. 23. 

See Libel and Slander { 53. 

99. English 1L.B. 

91. U.S.—In re Reed, B.CVt., 20 F. 
Cas.N'o.11.640, 8 N.T.Leg.Obe. 262, 
265, 21 Vt. 635. 

92: Escriche Diccionario. 

98. Escriche Diccionario 05apple- 
mento) 303. 

96. Escriche Diccionario: 

I 95. Black L.D. 



LIBERTATIBUS EXIGENDI8 IN ITINERE^LIBERTT 


53 O.J.S. 


LIBERTATIBUS EXIGENBIS QT ITINEEE. An 
aneient writ whereby the king eommanded the jus¬ 
tices in eyre to admit of an attorney for the defense 
of another’s liberty.26 

LIBER TIES. The word is sometimes used to signi¬ 
fy privileges or licenses taken in violation of the 
laws of propriety.27 

Phrases employing the word are set out in the 
note.2S 

LIBERTINO. The son of a freedinan.*^ 

LlBERTINnM INGRATUM LEGES CIVILE8 IN 
PRISTINAM SERVITDTEM REDIGITNT; SED 
LEGES ANGLL£ SEMEL MANTJIOSSUM SEM¬ 
PER LEBEREM JUBIOAliT. See 37 GJ. p 159 
note 43. 

LlBERTIhi US. A person freed.^1^ 

LIBERTO. In Spanish law, freedman.*! 

LIBERTY. ^Liberty” is a word with a double 
meaning. In a negative sense it means freedom 
from restraint; in a positive sense it secures free¬ 
dom by the imposition of restraint.32 It has been 
generally defined as freedom ;23 individual free¬ 
dom personal freedom.25 It is the power of the 
will to follow the dictates of its imrestricted choice 
and to direct the external acts of the individual 
without restraint, coercion, or control from other 
peisons.3® This is liberty in the natural state, and 
exists only if man has the physical power to main¬ 
tain it.27 In the civil state liberty is a different 
concept, and is a giving up of natural right in con- 

aa. Black JUB. 

av. Colo.—Dekelt v. People, 99 P. 

930. 331. 44 Colo. 52S. 

aSL Flixaaes 

<1> ^*Body of LdberUes*' see 11 C.J. 

3. p 382 note 4S.1. 

(2) **Gaol liberties'* see 38 C.J.S. p 
188 note 22. 

(3) '‘Indecent liberties** defined see 
Infants 9 11. 

(4) “Jail liberties** defined see the 
C.J.S. title Prisons | 1, also 50 CLJ. 
p 344 note 59 and 33 C.J. p 832 note 
31, For other specific references see 
JaU 48 <U.S. p 790. 

S9w Bscriche Biccionario. 
aa Bnff.—^Boe v. Taardlll, 8 GL A F. 

571, 591. $ Reprint 1270. 

31. Bscriche Biccionario. « 

aa. NT.T.—^Fitzsimmons v. New Tortc 
State Athletic Commn., 146 N.Y.S. 

117, 121. 
aa Black L.B. 


sideration of equal protection and equal opportuni¬ 
ty; a sacrifice on the part of the strong that the 
weak may live, that order may be established, and 
that wrongs and impositions may be condemned and 
punished.®® 

"Liberty’^ has been held synonymous with "fran¬ 
chise” see Franchises § 1 b, ^^livilege,”®® and 
"right.”40 

^Libeity” has been compared with, and distin¬ 
guished from, ^Ticense,”^! and ^fiicentiousness.”^^ 

In a derivative sense, the term denotes the place, 
district, or boundaries within which a special fran¬ 
chise is enjoyed, an immunity claimed, or a juris¬ 
diction exercised.*® 

Reference is made to Constitutional Law §§ 202, 
574 for a general discussion of the meaning of the 
word ^liberty” as it is employed in the federal Con¬ 
stitution and in the constitutions of the several 
states. For other uses of the term in a constitu- 
iional sense see the title index to the title Gonsti< 
tntional Law. The word "liberty” is also employed 
in the sense of permission in policies of marine in¬ 
surance see Insurance § 653 d. For reference to 
other specific uses or particular applications of the 
term consult the Descriptive-Word Index. 

Moral and natural liberty is defined by Burlana- 
qui as "The right which nature gives to idl mankind 
of disposing of their persons and property after the 
manner they judge most consonant to their happi¬ 
ness, on condition of their acting within the limits 
of the law of nature, and that they do not in any 
way abuse it to the prejudice of any other man.”** 

Natural liberty consists properly in a power of 


at Ala.—Caldwell t. State, 1 Stew. 

6 P. 327, 442, 

'37 CJ. p 159 note 48. 

35. U.S.—^In re Ba^is, 10 Am.BaQkr. 
189, 197. 

36. Black L.B. 

37- Wash.—Weber v. Boust, 146 P. 

623. 626, 84 Wash. 330. 

37 CJ. p 159 note 55 Eb]. 

33. Wash.—Weber ▼. Boust. supra. 

33. Mass.—Commonwealth v. Alaer, 

7 Cush. 53. 71. 

37 C.J. p 159 note 60. 

40. Mass.—Commonwealth t. Alaer, 
supra. 

37 CJ. p 159 note 61. 

tL Wash.—Weber ▼. Boust* ;i46 P. 

623. 626. 84 Wash. 330. 

“Liberty** in the constitutional sense 
as not importina an alKsolute or 
unbridled license to do as one 
pleases see Constitutional Law 9 
202 . 


“Liberty** and “Ucense** used Inter- 
chanaeably when the latter word is 
employed to indicate authority or 
permission to do a particular act 
or series of acts upon the land of 
another without possessina any in¬ 
terest or estate in such land see 
Licexises 9 79. 

BistiiMiloii. stated 

(1) Liberty, in so far as it la no¬ 
ticed by aovemment. is restraint 
rather than license.—Weber v. Bonst. 
supra. 

(2) Idherty does not mean license 
but freedom reaulated by law. 
Ohio.—SUte v. Powell, 50 N.B. 900. 

902, 68 Ohio St 324. 41 {L.R.A. 854. 
S.B.—Kelly v. James, 157 N.W. 990, 
991, 37 S.B. 272. 

42. Black LuB. 

43. Black L.B. 

44. Mo.—Snyder y. Warford « 

Thomas, 11 Mo. 513. 515, 49 AmJD. 
94. 
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acting as one thinks fit, without any restraint or 
control, unless by the law of nature>5 

Personal liberty. Blackstone in his Commentazi^ 
has stated that ^fPersonal liberty consists in the 
power of locomotion, of changing situation, or re¬ 
moving one's person to whatever place one's own 
inclination may direct, without restraint, nnless by 
due course of law.”^® This definition of personal 
liberty has been frequently quoted by the courts in 
cases involving constitutional questionai, see Con¬ 
stitutional Law § 202. 

Political liberty is an effectual share in the mak¬ 
ing and administration of the laws.^7 

Other phrases employing the word ‘fiiberty" are 
set out in the note.^^ 

UBEBXJM. Masims commencing with the word 
’‘‘liberum" for which recent applications have not 
been found see 37 CJ. p 160 notes 82-85. 

UBEBXJM TENEMENTXJM. See the C.J.S. title 
Trespass §§ 81, 85, also 63 C.J. p 988 note 75—p 
989 note 84 and p 999 notes 85-94 

LIBBADOB. In Spanish law, the drawer of a 
draft or bill of ezchange.^5 

UBBAMIENTO. In Spanish law, an order to a 
treasurer or similar functionaiy to pay money.®® 

T.TR'RAlf ZA- In Spanish law, a written order to 
pay money to the person named therein.®^ 

UBBABY. The word ^hraiy” means a collection 


of books;®2 books in the aggregate;®® a collec¬ 
tion of books to be used for study or read for pleas¬ 
ure;®* a collection of books not kept for sale;®® 
such books or works of literature, science, art, or 
business as one may have in his residence or oMce.®® 

The term is also used as meaning the place, build¬ 
ing, or room where a collection of books is kept or 
housed.®^ In this sense it is comprehensively de¬ 
fined as an apartment, a series of apartments, or a 
building devoted to a collection of books, manu¬ 
scripts, etc., kept for use but not for sale, as a 
coll^ library; also, an institution for the cus¬ 
tody or administration of such a collection, as a 
public library, the library of Congress.®® A library 
may be a building of one room or it may be a 
building of many rooms.®® An addition to a li¬ 
brary already in existence may consist of one or 
more rooms and may be called a library of itself, or 
a new Hbraiy added to the old.®® It is generally 
hdd that a library has three functions; it is a 
storehouse of books and knowledge, it is a labora¬ 
tory for study and research, and it affords sane 
recreation.®! 

The disposition of fines for library purposes is 
treated in I^es § 19. 

Public library. A library to which the general 
public has free access.®® The term does not in- 
clude a library owned by a corporation, the use of 
which is limited to the stockholders of the cor¬ 
poration, their immediate family, and their li¬ 
censees, since the public, as such, has no interest in 
the library.®® 

Other phrases are set out in the note.®* 


45. Mo.—Snyder v. Warford & 
7homas»^ supxa. 

Simnady expressed 
Wash.—Weher v. Doust, 146 P- 623, 
626, 84 Wash. 330. 

40. U.a—The OivU Rights CSases, 
Tenn., 3 S.Ct 18, 42, 103 IJ.S. 8. 27 
USd. 835. 

47. Bia4^ tax 

48. aphrases 

<1) “iCivil Uherty^ defined general¬ 
ly see 14 O.J.S. p 1156 notes 81—83, 
and as used in a constitutional sense 
see Constitutional Law S§ 202 and 
574. 

(2) “Liberty of conscience” see 15 
C.J.S. p 977 note a4.L 

(2) “Liberty of the press” see Con¬ 
stitutional Law $ 213. ! 

<4) “Liberty to contract” see Con¬ 
stitutional Iiaw S$ 210, 

(5) “Religious lihertjr” see Con¬ 
stitutional Law § 206. 

<6) Other phrases as to which 
more recent adjudications have not 


been found see 37 C.J. p 160 notes 66- 
77. 

48. Bscri<fiie Dicdonarlo. 
sa Rscriche Biccionario. 

5L Escridbe Biccionario. 

52i Wls.—In re Mead’s Rstate, 277 
N.W. 694. 701, 227 Wis. SlL 

Mass.—Carter t. Andrews, 16 
Pick. 1, 9. 

54. Tex.—City of Port Worth ▼. 
Burnett, Civ.App., 115 S.W.2d 436, 
440. 

55. Wis.—In re Mead's Estate, 277 
N.W. 694, 701, 227 Wis. «11. 

58. Ky.—Commonwealth v- Glover, 
116 &W. 769, 774, 132 Ky. 588. 
57. Mass.—Carter v. Andrews, 16 
Pick. 1, 9. 

Wis.—In re Mead’s Estate, 277 N.W. 

694, 701, 227 Wis. 211. 

5a Ark.—Terry v. Overman, 107 S. 

W.2d 349, 350, 194 Ark. 343. 
sa Ark.—Terry v. Overman, supra. 
6Q. Ark.—^Terry v. Overman, supra. 

439 


6L Tex.—City of Port Worth v. 
Burnett, ClvApp., 115 S.W.2d 486, 
439. 

aa N.T.—People ex reL American 
Geographical Soc. v. Commission¬ 
ers of Taxes and Assessments, 11 
Hun 605, 507. 

da ItL—Providence Athenaeum v. 

Tripp, 9 R.L 559, 561. 

64h Phrases 

<1) “library or instruments of a 
professional man” es exempt from 
claims of creditors see Exemptions 9 
88 . 

(2) “Reference library” described 
as a library for public reference, but 
where the hooks are not allowed to be 
taken out.—State v. Innes* 1*80 P. 
677, 680, 89 Kan. 168. 

(8) “State library;** a term ap¬ 
plied to a library that is open to the 
public and partly supported by mon¬ 
eys received as fees and from other 
sources; the term has been held to 
include a law library,—^Little v. U. 
S.. C.C.Vt., 104 P. 540. 54L 
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la Spanish law, book.®® 

Phrases employing the woid ‘‘libro^’ or ^bros’^ 
see 37 CJ. p 160 note 93-p 161 note IL 

UBEOBUM APPELLATIONE CO KTINEKTUB 
OMNIA VOLTJMINA, SITE IN CHABTA, SIVE 
IN MEMBRANA SINT, SIVE IN QUAVIS AMA 
MATEBIA See 37 C.J. p 161 note 12. 

LICEAT EOS EXBAEEEDAEE QITOS OGOI- 
DEEE LIOEBAT. See 37 C J. p 161 note 13. 

LZCENGIA. In Spanish law, license, permission.®® 

LICENGIABO. In Simnish law, one who has ob¬ 
tained a degree, as in jurisprudence.®^ 

UGENSE. The word “license” is defined in li¬ 
censes § 1 as a right or permission granted by some 
comx>eieni authority to cany on a business or do 
an act which, without such license, would be iUe- 
gaL “License,” with respect to real property, is 
defined in Licenses § 79 as *an authority or permis¬ 
sion to do a particular act or series of acts upon 
the land of another without possessing any inteiv 
est or estate in such land. In addition to the 
general treatment of the subject of licenses con¬ 
tained in the title licenses, various specific licenses 


are considered in other appropriate titles through¬ 
out this work. Licenses for activities connected 
with intoxicating liquors see Intoxicating liquors §§ 
99>-190. Tickets to theaters and other places of 
amusement see the C J.S. title Theaters and Shows 
§§ 31-38, also ^ CJ*. p 859 note 16-p 863 note 88. 
The right acquired by a purchaser of a cemetery 
lot is generally in the nature of a license, see Ceme¬ 
teries §§ 25-31. With respect to patents, a license 
is a right to make, use, or sell the patented article 
which is less than an undivided part interest in the 
patent itself, see the C.J.S. title Patents §§ 242- 
274, also 48 CJ. p 262 note 75-p 288 note 5L For 
other references to the various titles dealing with 
licenses consult Descriptive-Word Index. 

—As a Noun. lii addition to the definitions re¬ 
ferred to above, the word ‘license” has been defined 
generally as meaning authority;®® allowable;®® 
consent;^® freedom to act;7l liberty;^® permis- 
sion;7® permission to do something Q)ecified;^® 
authority or permission to do or forbear any act;^® 
leave to do a thing which the licensor would othW- 
wise have the r^ht to prevent.^® 

A license is a grant of permission or authority,^7 
and the object of a license is to confer a right that 
does not exist without a license.?® Generally speak- 


6& Escriehe I>icciOQario. 
aa Sscrlche Diccionario. 

37 C.J. p 161 note 14. 

07. Bacriche Dicclonario. 

SSL Idaho.—^Zndependent School 

DiaLy Class A, Xo. 1, Cassia Coun¬ 
ty ▼. Pfost, 4 P.2d 893. 897, 51 
Idaho 240, 84 A-UR. 820. 

L*a.—^Monsour v. City of Shreveport, 
194 So. 569. 571. 194 lA. 625. 

37 C.J. p 161 note 17 [a] (1). 

m.—Hartford Plre Ins. Co. v. 
PeoHa, 40 X.BL 967, 969, 156 HL 
420. 

m Vt.—Winooski y. Gokey, 49 VL 
282, 286. 

71- m.—^Hartford Pipe Ina. Co. v. 
Peoria, 40 N.iL 967, 969, 156 HL 
420. 

T9m TJ.S.—Elliott CSo. v. iLasonda 
Mfg. Co., D.CJP!a., 295 P. 152, 157. 
Kan.—Tount t. Denninsr, 35 P. 207. 
208, 52 Kan. 629. 

The word ••license’* means to be 
left free.—^Hartford Pipe Ins. Co. v. 
Peoria, 40 X.B. 967, 969. 156 m. 420. 

m Idaho.—^Independent Sehool 
Diet, Oasa A, No. 1, Cassia Coun¬ 
ty V. Pfost, 4 P.2d 893, 397, 61 
Idaho 240, 84 A.L.,R. 820. 

La.—Honsour v. City of Shreveport 
194 So. 569. 571, 194 La. 625, 

37 CJ". p 161 note 17 faj <4), 

Tiw Cal.—Blatn Brewing Co, v. Col- 


Una, 160 P.2d 87, 39, 69 CalApp.2d 
639. 

HI.—People T. Monroe^ 182 N.E. 439, 
443. 349 HL 270, 85 A.L.K. 605. 

—Monsoup ▼. City of Shreveport, 
194 So. 569, 571, 194 La. 625. 

7B, m.—^People V. Monroe. 182 X.E. 
439. 443, 349 IlL 270, 85 A.L.R. 
605. 

Slanilazly eiqTzeased 

(1) Authority or liberty yiven to 
do or forbear any act 

Cat—Blatz Brewing Co. v. Collins, 
160 P.2d 37, 89. 69 CaLApp.2d 639. 
Kan.—Tount t, Denalng, 35 P. 207, 
208, 52 Kan. 629. 

La.—^Monaour v. dty of Shreveport 
194 So. 569. 571, 194 La. 625. 

(2) Privilesre to do or forbear some 
act or particukur thing:.—Arnold v. 
North American Chemical Co., 122 N. 
E. 283. 284, 232 Mass. 196, 

7Sm nr. S.—Western Electric Co. v. 
Pacent Reproducer Corporation, C. 
C.A.N.T., 42 P.2d 116, 118. 

Cat—^Blatz Brewing: Co. v. Collins, 
160 P.2d 37, 39, 69 Cal.App.2d 639. 

77, Kan.—Tount t. Zknning; 35 P. 

207, 208. 52 Kan. 629. 

Wis-—State v. HcFetrldse, 14 N.W. 

185. 186, 56 Wis. 256. 
gBmil a e ljr ea pr e as e d 

CD A license to do any particular 
thing: is a permission or authority to 
do that thing:. 


C.S.—Sinnot T, Davenport Ala., 22 
How. 227. 240, 16 LuBd. 248. 

Idaho.—Independent School Diet, 

Class A, No. 1, Cassia County v. 
Pfost 4 P.2d 893, 897, 51 Idaho 
240, 84 A.Z^R 820. 

(2) A license to do any particular 
thing: Is a permission or authority to 
do that thing: and, if granted by a 
person having: power to grrant It, 
transfers to the g:rantee the rigrht to 
do whatever It purports to authorize. 
—^Monsour ▼. Oty of Shreveport 194 
So. 569, 571, 194 La. 625. 

(8) A privilegie or authority gpntnt- 
ed to another to do that which ho 
would not otherwise be justified ia 
doing:, by one who possesses and re¬ 
tains a superior right or power.— 
Arnold v. North American Chemical 
Co., 122 N.E. 288, 284, 232 Mass. 196. 

78l Idaho.—Independent School 

Dist, Class A, No. 1, Cassia Coun¬ 
ty T, Pfost, 4 P.2d 893* 897, 61 
Idaho 240, 84 AJLuR. 820. 

Ky.—Great Atlantic 4b Pacific Tea 
Co. V. City of Lexington, 76 S.W. 
2d 894, 896, 236 Ky. 595—Standard 
Oil Co. V. Qommonwealth, 82 S.W. 
1020, 1021. 119 Ky. 75. 26 Ky-L.. 
985. 

Mich.—^Toungblood t. Sexton, 82* 
Mich, 406, 419, 20 AmR. 654— 
Chilvers v. People, 11 Mich. 43, 49. 
Utah.—Cache County v. Jensen, 61. 
P. 803, 305, 21 Utah 207. 
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ing, the term means a grant of permission to do a 
particular thing, to exercise a certain privilege, or 
to carry on a particular business or to pursue a cer¬ 
tain occupation.79 It is essentially the granting of 
a special privilege to one or more persons not en¬ 
joyed by citizens generally, or, at least, not en¬ 
joyed by a class of citizens to which the licensee 
belongs.^® The x>opular understanding of the word 
<<license” is a permission to do something which, 
mthout the license, would not be allowable.*! This 
is also the legal meaning.** 

A license implies permission or authority;** pei> 
mission to do something which may not be done 
without a license;*^ permissive authority from one 
occupying a superior position;** it is more than 
mere sufferance,** but it does not imply an invi¬ 
tation.**^ A license is a permit;** a ground of au¬ 
thorization;** and the word is used to denote the 
certificate or document embodying the permission 
in question.** In this sense, ‘^cense’’ has been held 
synonymous with, and distinguished from, ^‘certifi¬ 


cate” see 14 C J^.S. p 112 notes 68 and 75. 

“license” is used synonymously with “grant” see 
3S CJ.S. p 106S note 34.1, and •‘permisaon.”9l it 
has been distingnished from “invitation” see 48 C. 
J.S. p 763 note 24. 

Phrases employing the word are set out in the 

not€.*2 

-As a Verb. To permit, to ^ve authority to 

conduct and carry on.** It has been distinguished 
from “regulate.”*^ 

LZOIiKSEB. A person licensed, one who holds 
a license.*® 

Who are licensees and the care required with 
reference to them see the C.J.S. titles Landlord and 
Tenant §§ 418, 424, 434-438; Licenses § 79; Mo¬ 
tor Vehicles § 400, also 42 C.J. p lOo/ notes 56--60; 
Negligence §§ 32-42, also 45 CJ*. p 788 note 72-p 
SOS note 5; and Railroads § 905, also 52 CJT, p 554 
note 91-p 557 note 28. 


79. Cal.-—Blatz Brewing Co. v. Col¬ 
lins. 160 P.2d 87. 39, 40, 69 Cal. 
App.2d 639. 

ao. Ohio.—Adler v. Whitbeck, 9 N. 
B. 672, 675. 44 Ohio St. 539—State 
V. Frame, 89 Ohio St. 399, 413. 

Blm Idaho.—Independent School 

Dist,, Class A No.. 1. Cassia Coun¬ 
ty V. Pfost, 4 P.2d 893. 897, 51 
Idaho 240, 84 820. 

Ky.—Great Atlantic & Pacific Tea 
Co. V. City of Lexington, 76 S.W.2d 
894, e96, 256 Ky. 595—Standard Oil 
Co. V. Commonwealth, 82 S.W. 1020. 
1021, 119 Ky. 75, 26 Ky.L. 985. 

Mich.—^Youngblood v. Sexton, 32 
Mich. 406, 419, 20 Am.K. 654. 

Ohio.—Adler v. Whitbeck, 9 N.B. 072, 
675, 44 Ohio St. 539. 

82. Mich.—^Youngblood v. Sexton, 32 
Mich. 406, 419, 20 Am-R. 654. 

Ohio.—Adler v, Whitbeck, 9 N.E. 672, 
675, 44 Ohio St. 539. 

33. La.—Oozpns (Tnris gooted in 
Platt V. Bender, App., 178 So. 678, 
682—Gozpris Jtixis quoted in Var¬ 
gas V. Blue Seal Bottling Works, 
126 Sa 707, 709. 12 La.App. 652. 

Tex.—Corpus Juris quoted in Texas- 
Xiouisiana Power Co. V. Webster, 91 
S.W.2d 302, 806, 127 Tex. 126—Mis¬ 
souri, K. & T. By. Co. of Texas v. 


Kinslow, C1V.APP., 172 S.W. 1124, 
1126. 

84. Idaho.—^Independent School 
List, Class A No. 1. Cassia Coun¬ 
ty V. Pfost, 4 P.2d 893, 897, 61 
Idaho 240, 84 AL.R. 820. 

Utah.—Cache County v. Jensen, 61 
P. 303, 305. 21 Utah 207, 

85. U.S.—Larson v. Tri-Clty Elec¬ 
tric Service Co., C.C.AInd., 132 P. 
2d 693, 697. 

86. La.—Corpus Juris quoted in 
Platt V. Bender, App., 178 So. 678, 
6S2—Corpus Juris quoted in Var¬ 
gas V. Blue Seal BottUng Works, 
123 So. 707, 709, 12 LaApp. 652. 

Tex.—Corpus Juris quoted in Texas- 
Louisiana Power Co. v. Webster, 
91 S.W.2d 302, 806, 127 Tex. 126— 
Missouri, BL & T. Ry. Co. of Texas 
V. Kinslow, Civ.App., 172 S.W, 1124, 
1126. 

87. La.—Corpus Juris quoted in 
Platt v. Bender, App., 173 So. 678, 
682—Corpus Juris quoted in Var¬ 
gas V. Blue Seal Bottling Works,! 
126 So, 707, 709. 12 (La.App. 652. 

Tex.—Corpus juris quoted in Texas- 
Louisiana Power Co. v. Webster, 
91 S.W.2d 302. 306, 127 Tex. 126. 

37 C.J. p 161 note 26. 

88^ U.S.—Elliott Co. V. Lagonda 


Mfg. Co.. D.C.Pa.. 205 P, 162. 157. 
37 CUT. p 161 note 21. 

89. U.S.—Elliott Co. ▼. Lagonda 
Mfg. Co., supra. 

9a Ill.—^People v. Monroe, 182 N.m 
439, 443, 349 UL 270, 35 AL.B. 
605. 

X.Y.—Aldrich v. City of Syracuse, 
236 X.Y.S. 614, 617, 184 Mlsc. 693. 
9L X.Y.—Aldrich v. City of Syra¬ 
cuse, supra. 

92. Phrases 

(1) '‘License fee” see Licenses § 1. 

(2) “Marriage license'* see Mar¬ 
riage Si 24-27. 

93. Or.—Pacific University v. John¬ 
son, 84 P. 764, 706, 47 Or. 443. 

94. Mo.—^Lauck v. Reis, 274 S.W. 
827, 882, 310 Mo. 184. 

53 CJr, p 1176 note 14. 

XHstinotion stated 
It differs from “regulate” in that 
regulate means to prescribe the man¬ 
ner in which a thing may be con¬ 
ducted.—^Pacific University v. John¬ 
son. 84 P. 704, 706, 47 Or. 448. 

95. Tex.—Corpus Juris quoted in 
Texas-Louisiana Power Co. v. Web¬ 
ster, 91 S.W.2d 302, 127 Tex. 128. 

37 C.J. p 161 notes 29, 30. 
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LICENSES 

This Title includes permission required by public authority for various occupations and pursuits, and 
registration, certification, etc., incident thereto; fees for such licenses, certificate, or registration, and tax¬ 
es imposed on the privileges granted or the occupations, exhibitions, etc., permitted; and also permission 
by owners of real property to persons having no estate therein to do some act thereon, 

Umtien mU lx thi* Title, tzexted elsewhere in this work, gee OescriptiTe-Word Index 

Analysis 

L POE OCCUPATIONS AND PEIVIIiEOES, §§ 1-78 

A. Deptsttioxs, Xattre, Object, axi> Drsnxenoxs, §§ 1-3 

B. PowEB TO License or Tax, §§ 4-11 

C. Aerrs and Ordinances, §§ 12-25 

L Necessity, Construction and Operation, and Amendment or Repeal, §§ 12-14 
2. Validity, §§ 15-25 

D. Subjects op License or Tax, §§ 26-31 

E. Procurement, Requisites, and Operation and Effect op Licenses, §§ 32-45 

F. License Fees and Taxes, §§ 46-58 

G. Rights and Remedies op Unlicensed and Unauthorized Persons, and op Persons Deal¬ 

ing WITH Them, §§ 59-61 

H. Penalties, §§ 62-65 

I. Offenses against License or REGisTRrmoN Laws, §§ 66-71 

J. Sales op Stocks and Securities ; Blue Sky Law, §§ 72-78 

n. IN BESPECT OP BEAL PBOPBBTY, §§ 79-96 

Sub-Analysis 

I. POE OCCUPATIONS AND PBIVILEGES—p 445 

A. DEPiNmoNS, Nature, Object, and Distinctions— p 445 

§ 1. Definitions—445 

2. Nature and object of license—448 

3. Distinctions—^p 451 

B. Power to License or Tax— p 461 

§ 4. In general—^p 461 

5. Power of congress; local government—463 

6. Power of states—^p 464 

7. -Delegation of power in general—472 

8. -Resumption of power by state—473 

9. Power of subdivisions or agencies of state in general—^p 473 

10. Power of municipal corporations—^p 475 

11. Exclusive or concurrent powers—p 490 

C Acts and Ordinances —492 

1. Necessity, Construction and Operation, and Amendment or Repeal^p 492 
§ 12. Necessity—p 492 

13. Qjnstruction and operation—^p 492 

14. Amendment or repeal—p 496 

See also descriptive word index in the back of this Volume 
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L FOB OCCUPATIONS AND PBlviLiBCES—Continued 

C. Acts and Ordinances —Continued 

2. Validity —500 

§ 15. In general—500 
'16. Reasonableness in general—p 509 
17. Prohibitory legislation in general—511 
--18. As to fee or tax—^p 512 

19. -Reasonableness of amount—^p 516 

20. As to method of enforcement—^p 525 
'^21. Constitutionality—p 527 

22. -Equality and uniformity; class legislation—^p 530 

^-23. -Taxation according to valuer— p 548 

24. -Double taxation; separate licenses—^p 549 

25. License or occupation tax in lieu of other licenses or taxes—p 552 

D. Subjects or License ob Tax— p 553 

§ 26. General rules—p 553 

27. “Business,” “occupation,” or “trade” in general—^p 556 

28. Business forbidden by law—^ 557 

29. Governmental agencies and instrumentalities—^p 557 
.-"30. Particular occupations and privileges—^p 559 

31. Exemptionr-p 601 

E. Pbooubement, Requisites, and Opeea*hon and Effect of Licenses— p 623 

§ 32. Persons entitled to license—p 623 

33. -Eligibility in general—^p 623 

34. -Examination as to eligibility—p 624 

35. -Conditions imposed—p 626 

36. T-Bond or other security—p 626 

37. Licensing boards and oflScers—p 629 

38. -Discretion in granting or refusing license—p 632 

39. Proceedings to procure license—p 636 

40. Form and requisites of license—p 639 

41. Registration—^p 640 

42. Operation and effect of license—^p 640 

43. Duration and termination in general^p 646 

44. Revocation—p 649 

45. Transfer of rights—^p 657 

F. License Fees and Taxes— p 658 

§ 46. Liability in general—p 658 

47. Persons liable—p 658 

48. Amount of liability—p 664 

49. Levy and assessment—p 669 

50. Lien on proper^—p 677 

51. Payment—p 680 

52. CoUection^p 682 

53. -By action—p 686 

54. -By levy and sale of property-p 691 

55. _By penalty, or by fine or imprisonment—^p 692 

56. Disposition of moneys collected—p 693 

57. Refunding or recovering fees paid—p 696 

58. Relief against wrongful assessment or collection-p 706 


See also descriptive word index in the back of this Volnme 
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L FOB OCCDfPATIOKS AND PBIVILBGES-<Jontmiied 

G. Rights xsd Remedies of UifLicExsED and Ukauthobized Pebsons, akd of Persoks Deal¬ 
ing Wrrn Theh— p 711 
§ 59. In general—p 711 

60. To recover for negligence or fraud—p 717 

61. To enjoin interference with business—p 717 

H- Penalties and Fortettures—^ p 717 
§ 62. In general—^p 717 
63. Amount or extent—p 718 
6^. W'hen liability arises—^p 719 
65. Enforcement—p 721 

L Offenses Against Ljcf.nse ob Registration Laws— p 723 
§ 66. In general—p 723 

67. Persons responsible—p 726 

68. Defenses—^p 727 

69. Criminal prosecution—^p 727 

70. -Indictment, information, or complaint—p 728 

71. -Ei’idence, trial, and punishment—^p 730 

J. Sales OP Stocks AND SiXTCEmEs; Blee Sky Law— p 733 
§ 72. In general—^p 733 

73. Powers and liabilities of commission or oflScial—p 744 

74. Persons or companies within law—^p 755 
73. Stocks and securities within law—p 759 

76. Sales or transactions within law—p 767 

77. Effect of violation of law in general—^p 772 

78. -Criminal responsibili^—^p 798 

n. IN BBSPEOT OP BEAL PBOPEBTT—p 806 

§ 79. Definition, nature, and distinctions—p 806 

80. Creation—^p 807 

81. -Implied licenses—^p 808 

82. -Wlxo may create—^p 809 

83. -Eridence of license and questions of law and fiact—p 809 

84. Operation and effect—p 810 

85. Modification—p 813 

86. Assignability—p 813 

87. Duration and termination in general—p 813 

88. Termination by revocation—p 815 

89. -Right to revoke in general—^p 815 

90. -Executed license; expenditure of money—^p 816 

91. -Where valuable consideration paid—p 819 

92. -License coupled wth interest—p 819 

93. -Mode of revocation —p 820 

94. -Notice before revocation—^p 821 

95. -Operation and effect of revocation—p 821 

96. Remedies—p 821 

See also descriptive word index in the back of this Volume 
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L FOB OGOUPATIOKS ABB FBIVXZiSOES 




A. DEFINITIONS, NATT3EE, OBJECT, AND DISTINCnONS 


§ 1. Definitions 

a. In general 

b. Occupation and privilege 

c. License fees or taxes and related 

taxes 

a. In General 

A license Is a right or permission granted by some 
competent authority to carry on a business or do an act 
which, without such license, would be illegal. 

The term “license” is not involved in uncer¬ 
tainty or doubt in its general and popular sense, 
as used with reference to occupations and privi¬ 
leges, it means a right or permission granted by 
some competent authority to carry on a business or 
do an act which, without such license, would be il¬ 


legal^ It is a formal or oflBcial permit or permis¬ 
sion to cany on some business or do some act 
whidb, without the license, would be unlawful,^ the 
words “license” and “permit* often being used 
synonymously.^ It has also been defined as the 
granting of a special privilege to one or more per¬ 
sons, not enjoyed by citizens generally, or, at leasts 
not by a class to which the licensee belongs.^ 

As a document or sum. In a secondary sense the 
term “license” means the written document by 
whidi the right or permission is conferred,® but in 
strict propriety “license” refers only to the right 
or privilege conferred, and “certificate of license*^ 
is the written document which evidences such 
rights The term “license” is also sometimes used 


1, Mont.—Oorpu* Jnxls gaoted in 
Standard Oil Co. (Indiana) v. State 
Board of SQualization, 99 P.2d 229, 
234, 110 Mont. 6. 

Oliio.—Bloomfield v. State. 99 N.E. 
809. 86 Ohio St. 258, 41 
S., 726. Ann.Cas.l91-3D 629. 

W.Va.—Cozpiui J'nzla gnoted in S. S. 
Kressre Co. v. City of Bluefleld, 183 

S.E. 601, 602, 117 W.Va. 17. 
“Iiicense” defined generally see li¬ 
cense ante p 440. 

a. Ind.—Corpus Jnxls died in Den¬ 
ny V. Brady, 168 N.m 489, 491, 201 
Ind. 59. 

Mont.—Oospns Juris guoted in Stand¬ 
ard on Co. (Indiana) v. State 
Board of riguallzation, 99 F.2d 229, 
234, 110 Mont. 5. 

Ohio.—State ex reL Zugravu v. 
O'Brien, 196 N.E. 664, 66«. 130 Ohio 
St. 28. 

Or.—Corpus Juris died in State ex 
rel. Peterson v. Woodrutf, 173 P.2d 
961, 964. 

Tex.—Corpus Juris died in Payne v. 

Massey. 196 S.W.2d 493, 495. 
Wash.—State v. Lake City Bowlers' 
Club, 173 P.2d 783. 785. 

W.Va.—Corpus Juris guoted in S. S. 
Kresge Co. v. City of Bluefleld. 183 
S.K 601, 602, 117 W.Va. 17, 

87 C.J. p 167 note 4. 

Other definitions 

(1) A license means‘the grant of 
permission to do a particular thing, 
to exercise a certain privilege or to 
carry on a particular business or to 
pursue a certain occupation,—^Blatz 
Brewing Co. v. Collins, 160 P.2d 37, 
39, 69 Cal.App.2d 639. 

(2) A license is an authority to do 
some act or carry on some trade or 
business in its nature lawful, but 
prohibited by statute except with 
permission of the civil authority, but 


which would otherwise be unlawful. 
—Solberg v. Davenport, 232 N.W. 477, 
480, 211 Iowa 612. 

(3) Other similar definitions. 

Mich.—C. P. Smith Co. v. Fitzgerald, 
259 yr.W. 832, 356, 270 BOch. 659. 
appeal dismissed C. P- Smith Co. v. 
Atwood. 56 S.Ct 115, 296 IT.S. 669. 
80 LuEd. 470-^ohnson r. Llguor 
Control Commission, 254 N.W. 557, 
266 Mich. 682. 

N.T.—M. Itzkowita & Sons v. Oer- 
aghty, 247 N.T.S. 70S, 704. 189 
Misc. 163. 

37 CU. p 167 note 4 Cal. 

3 . IT.S.—Palmetto Fire Ins. Co. ▼. 

Beha, D.C.N.Y., 13 P.2d 500, 505. 
Cal.—City and County of San Fran¬ 
cisco V. Market St. Ry. Co., 67 P. 
2d 89. 91, reheard 73 P.2d 234, 9 
Cal.2d 743. 

Colo.—Antlers Athletic Ass'n v. 
Hartung, 274 P. 881, 832, 85 Colo. 
125. 

Fla.—Corpus Juris guoted iu State v. 
Stein, 178 So, 133, 135, 130 Fla. 517 
—^Hairy E. Prettyman, Inc., v. 
Florida Real Estate Commission, 
109 So. 442, 445, 92 Fla 515. 

Ga—City of Savannah v. Qooper, 63 
S.E. 138, 181 Ga 670. 

—Corpus Juris died iu State 
ex rel. Interstate Air-Parts v. Mln- 
neapolis-St. Paul Metropolitan Air¬ 
ports Commission, 25 N.W.Sd 718, 
725. 

Mont.—^tois guoted iu Stand¬ 
ard Oil Co. (Indiana) v. State 
Board of Equalization, 99 P.2d 229, 
234, 110 Mont. 5. 

N.Y.—^Aldrich V. City of Syracuse, 
236 N.T.S. 614. 134 MIsc. 698. 
p^_<lorpas Juds quoted iu Snyder 
V. Klingler, 8 PaDist. 4b Co. 450, 
454, 7 Northum.Ijeg,J. 362, 18 Mun. 
39. 

S.C.—Corpus Juris guoted iu Heslep 
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V. State Highway Department of 
South Carolina 171 SJBL 913, 914, 
171 S.a 186. 

37 dJ. p 167 note 6, 

Similar d***^^*i*v** 

CaL—^Blatz Brewing Co. v. OolUns, 
160 P.2d 87, 89, 69 CaLApp.2d 689. 

N.T.—McKenzie v, McClellan. Ufi N. 
Y.S. 645, 62 Misc. 342. 

Pa—Commonwealth ex reL Hansen 
V. Warren Borough, 17 PaDist. & 
Co. 850, 355, 24 Mun.L.R, 99. 

37 aj. p 167 note 5 Ea3, 

4b Colo.—^Parsons v. Peopla 76 R. 
666 , 669, 32 Ck>lo. 221. 

Mont.—Corpus Juris quoted iu Stand¬ 
ard Oil Co. (Indiana) v. State 
Board of Equalization, 99 P.2d 229, 
234, 110 Mont 5. 

Pa—Corpus Juris guoted iu Snyder 
V. Kllngler, 8 PaJDist 4b Co. 450, 
454, 7 Korthum.Xieg.J. 862, 18 Mum 
I..R. 39. 

5. Mont.—Corpus Juris g:uoted la 
Standard Oil Co. (Indiana) v. State 
Board of Equalization, 99 P.2d 229, 
234, 110 Mont 5. 

Or.—Reser v. XJ3cnatilla County, 86 P. 
595, 597, 48 Or. 326, 120 Ain.S.R. 
815. 

Pa.— Corpus Juris guoted in Snyder 
V. Kllngler, 8 PaDist 4b Co. 450, 
454. 7 Northum.Leg.J. 362, 18 Mun. 
L..R. 89. 

37 C.J. p 167 note 7. 

Similarly expressed 

Tex.—City of Fort Worth v. Gulf Re¬ 
fining Co., 83 S.W.2d 610, 617, 125 
Tex. 512. 

6 . N.Y.—Aldrich T. City of Syra¬ 
cuse, 236 K.Y.S. 614. 134 MSsa 696^ 

37 C.J. p 167 note 8. 

7. Or.—State ex reL Peteiwm a 
Martin, 176 P.2d 636. 



§ 1 

in the sense of the stmt paid for tbs penmssion.^ 
h. Occapation and Piivilege 

An occupation is any business, trade, or profession, 
and a privllepe is the exercise of an occupation or busi¬ 
ness which requires a iicense from some proper au¬ 
thority. 

The word “occupation** as used in connection 
with the licensing thereof and the imposition of 
taxes thereon is identical in meaning widi the word 
^•privilege** and includes any business, trade, pro¬ 
fession, pursuit, vocation, or calling.® A privilege 
is the exercise of an occupation or business which 
requires a license from some proper authority, des¬ 
ignated by some general law, and is not free to all, 
or any, without such license.^® The term embraces 
any and all occupations that the legislature may 
in its discretion declare to be a privilege and tax 
as such.^1 In order to constitute a privilege, the 
grant must confer authority to do something which, 
without the grant, would be illegal, for if wrhat is 
to be done under the license is open to all without 
it the grant would be nugatory.^® 


58 O.J.S. 

c. Lioense Fees or Taxes aiid Bdated Taxes 

A license fee or tax Is the sum exacted for the privi¬ 
lege of carrying on a particular occupation or business. 
Occupation, privilege, excise, sales, use, and severance 
taxes have also been defined. 

A “license fee” or, as it is otherwise called, a 
“license tax,” the two terms generally being re¬ 
garded as synonymous,^® since the requirement of 
payment for a license is only a mode of imposing 
a tax on the licensed business,is the sum exacted 
for the privilege of carrying on a particular occupa¬ 
tion or business.^® The term has been used indis¬ 
criminately to designate impositions exacted for the 
exercise of privileges of all kinds,^® and has been 
held to include an occupation tax,^^ privilege tax,^® 
and excise tax,i® although, as discussed infra § 3, 
it is in strict usage distinguishable from such other 
taxes. 

Consumption or use tax, A “consumption” or 
“use” tax is an excise tax on the consumption or 
use of property,®® which is imposed on the user.®^ 
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8 . Ark.—3Pt. Smith v. Hunt, S2 S.W. 
163, 72 Ark. 556, 105 Ain.S.B. 51, 66 
LuR..4. 23S. 

37 C.J. p 167 note 9. 

9. S.D.—State v. V&n Daalan, 11 N. 
W.2d 523, 527, €9 S.0. 466--State 
ex reL Botkin v. Welsh, 251 N.W. 
1S9, 200, 61 S.D. 593, foUowed in 
Flannery v. Welsh, 251 N.W. 215. 
61 S.D. 656. 

la Tenn.—^Draughon v. Pox-Pelle- 
tier Coiporation, 126 S.W.2d 329, 

174 Tenn. 457. 

37 C.J. p 167 note 11. 

“Privilege'' defined generally see the 
C.J.S. definition Privilege, also 50 
CJr. p 400 note 23-^ 403 note 11. 
Otheor deSaitiOBS 

Tenn.—H. G. Hill Co. v. Whltice, 258 
S.W. 407, 408, 149 Tenn. 158. 

37 Gjr. p 167 note 11 [a]. 

11 - Tenn.—Humphries v. Chrter, 112 
S.W.2d 833, 172 Tenn. 392—Seven 
Springs Water qo. v. Kennedy, 299 
S.W. 792, 793, 156 Tenn. 1, 56 A.I*. 
R. 496—H. G. Hill Co. v. Whltice. 
258 S.W. 407, 408, 149 Tenn. 168. 

37 C.J. p 167 note 11 (a] (3). 

VL Ark.—Hubman v. States 33 S.W. 
843, 61 Ark. 482. 

BL—Chicago v. Collins, 51 N.H 907, 

175 BL 445, 457, 57 Am.S.H. 224, 49 
L.R.A. 408. 

13L Cal.—Bx parte Pfirrmann, 55 P. 
205, 134 Cal. 143. 

Ky.—I.evi V. Lioulsville, 80 S.W. 973, 
97 Ky. 394. 15 Ky.B. 572. 28 B.R.A. 
480. 

14L U.S.—License Tax Cases, N.J. & 
N.Y., 5 wall. 482, 18 L.Ed. 497. 
Mo.--Oozptui JxaiM cited ia City of 


St (Louis V. XiSclede Power & Light 
Co., 162 S.W.2d 23, 347 Mo. 1066. 
15. Cal.—City and County of San 
Francisco y. Mcurket St. Ry. Co., 67 
P.2d 59, reheard 73 P.2d 234, 9 
CaL2d 748. 

Ga.—Winter-City Coach (Lines v. Har¬ 
rison, 157 S.E. 673, 172 Ga. 390. 
Lia.—Mouledoux v. Maestri, 2 So.2d 
11. 197 La. 525. 

Md.—State v. Shapiro, 101 A. 703, 131 
Md. 168, Ann.Cas.l918B 196. 

Tex.—Corpus Foxis cited in Pasme v. 

Massey, 196 S.W.2d 493, 495. 

37 C.J. p 168 note 16. 

“A license fee is a charge which 
is imposed by the sovereign, in the 
exercise of its police power, upon a 
person within its jurisdiction for the 
privilege of performing certain acts 
and which has for its purpose the de¬ 
fraying of the expense of the regula¬ 
tion of such acts for the benefit of 
the general public."—Pennsylvania 
Liquor Control Board v. Publicker 
Commercial Alcohol Co., 32 A.2d 914, 
917, 347 Pa. 555. 

SEhESctton held license fee or tax 
N.J.—^Eastern Pennsylvania Power 
Co. V. State Board of Taxes and 
Assessment, 135 A. 677, 103 N.J. 
Law 281, followed in New Jersey 
Power & Light Co. y. State Board 
of Taxes and Assessment, 135 A. 
678, 5 N.J.Misc. 116. 

37 C.J. p 168 note 16 laj. 

18L Mo.—Ex parte Andrews, 23 S.W. 

2d 95, 324 Mo. 254. 

17. Uo.—Ex parte Andrews, supra, 
ifti Fla.—State ex reL Adams v. Lee, 
166 So. 249, 122 Fla. 639, reheard 
166 So. 262, 122 Fla. 670, rehearing! 
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denied 166 So. 574, 122 Fla. 700, 
certiorari denied Lee y. State of 
Florida ex reL Adams, 67 S.Ct. 15, 
299 IT.S. 542, 31 L.SId. 399. 

15. Fla.—H^ot y. City of Pensa¬ 
cola, 145 So. 654, 108 Fla. '480. 

80. OkL—Oklahoma Tax Commis¬ 
sion y. Sisters of the Sorrowful 
Mother, 97 P.2d 888, 186 Okl. 339. 
Wash.—State ex reL Hansen v. Salt¬ 
er, 70 P.2d 1056, 190 Wash. 703. 
Bistinguished flx>m license or sales 
tax see infra 5 8c (1). 

Zndlxeot 'tax 

A tax on personal property situat¬ 
ed or owned within city at rate of 
two per cent of value of property as 
determined by actual price paid for 
property was an indirect tax, find to 
that extent an excise tax, and was a 
tax on the consumption of or the op¬ 
portunity to use property and was 
not a tax on the transaction of pur¬ 
chase.—Williamshurgh Power Plant 
Corporation v. City of New York, 7 
N.Y.S.2d 826, 255 App.Diy. 214, af¬ 
firmed 20 NJBL2d 12, 280 N.Y. 551. 
Pzivilege to assart element of owa- 
exshlp 

In the case of a use tax, there is 
no change of possession of the prop¬ 
erty, no change of ownership, and the 
owner pays the tax, which is an ex¬ 
cise or exaction charged because of 
the owner's privilege to exercise or 
assert some of the elements of o'vm- 
ersblp over the property.—Mann v. 
McCarroU, 130 B.W.2d 721, 198 Aric. 
628. 

2 L Utah.—Garrett Freight Lines v. 
State Tax Commission, 185 P.2d 
523. 103 Utah 390, 146 A.L.R. 1003. 
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Excise tax. The term "excise tax’* as used with¬ 
in the scope of the subject of licenses has gener¬ 
ally been defined as a tax laid on a license to pur¬ 
sue certain occupations, corporation privileges, 
sales, or consumption of commo<iities,22 although it 
may also have the broader meaning of any tax 
which is not a burden laid directly on persons or 
property, as discussed in the definition Excise, 33 
CJ.S. p 110 note 4-p 111 note 7, in Internal Reve¬ 
nue § 1, and in the CJ.S. title Taxation §§ 121-124, 
also 61 C.J, p 242 note 74-^ 244 note 3. It has been 
held that an excise tax partakes of the nature of 
a license tax,23 and that, using the term in its broad 


meaning as opposed to a property tax, it includes 
taxes sometimes designated by statute as privilege 
taxes, license taxes, occupation taxes, and business 
taxes.2^ In strict usage, however, an excise tax is 
distinguishable from a license fee, as discussed in¬ 
fra § 3. An excise tax is not a direct tax.26 

Indirect tax. An "indirect tax” has been defined 
as a tax on some right or privilege,2« and has been 
regarded as synon 3 ’Tnous with an "excise” or "oc¬ 
cupation” tax.2T 

Occupation tax. The term "occupation tax,” used 
as descriptive of a tax levied on the privilege of 
carrying on a business or occupation,^® is sometimes 


7SL Fla.—^Dorsett v. Overstreet, IS 
So.2d 7o9. 154 Fla. S66. 15S A-KR. 
228—Heriot v. City of Pensacola, 
146 So. 654, 108 Fla. 480. 

Ga.—Head v. Cigarette Sales Co., 4 
S.R2d 20^, 188 Ga. 452. 

X.M.—^Plynn, Welch & Tates v. 'State 
Tax Commission, 28 P.2d 889, 38 
N.M. 181. 

Wash.—-'Spokane & Bastem Trust Co. 
V. Spokane County, 126 P. 54, 70 
Wash. 48, Ann.Cas.l914B 841. 

ywiift-Ti d^Bsitioxui 

(1) Ordinarily, an excise tax Is re¬ 
garded as a tax on a business or oc¬ 
cupation.—^Blaustein v. Levin, 4 A.2d 
861, 862, 176 Md. 423. 

<2) An excise tax is a tax laid on 
the manufacture, sale, or consiimp- 
tion of commodities, on licenses to 
pursue certain occupations, and on 
corporate privile^res. 

Fla.—City of Pensacola v. Lawrence, 
171 So. 798, 126 Fla. 830—City of 
De (Land v. Florida Public Service 
Co., 161 So. 735, 119 Fla 804. 
OkL—In re City of Enid, 158 P.2d 
348, 195 Okl. 365, 159 A.X<.B. '358. 
Wash.—^Vinup v. City of Seattle, 120 
P.2d 464, 11 Wa^2d 630. 

(3) An **excise” is a charge for the 
privilege of following an occupation 
or trade or carrying on a business.— 
Sley System Garages v. City of Phil¬ 
adelphia, 8 A.2d 583, 135 PaSuper. 
440, reversed on other grounds City 
and County of Philadelphia v. Sam¬ 
uels, 12 A.2d 79, 338 Pa 321. 

(4) An excise tax is something cut 
oft from the price i>aid on a sale of 
goods as a contribution to the sup¬ 
port of the government.—Shannon v. 
Streckfus Steamers, 131 S.W.2d 833, 
279 Ky. 649—City of Louisville v. 
Churchill Downs, 102 S.W.2d 10, 267 
Ky. 339. 

Parttoular excise taxes 

(1) Tax on purchase of electricity, 
gas, water, and telephone service.— 
Heriot V. City of Pensacola 146 So. 
634, 108 Fla 480. 

(2) Tax on gross receipts imposed 
on public service corporation on priv¬ 
ilege of carrying on intrastate busi¬ 


ness.—^East Ohio Gas Co. ▼. Tax 
Commission of Ohio, D.C.Ohlo, 43 P. 
2d 170, affirmed 51 S.Ct. 499, 283 V. 
S. 435, 75 L.Ed. 117L 

(3) Tax of certain amount per 
pound on oleomargarine sold in stata 
—^Field Packing Co. v. Glenn, D.C. 
Ky., 5 P.Supp. 4, modified Glenn v. 
Field Packing Co., 54 S.Ct. 138, 290 U. 
S. 177, 78 L.Ed. 252. 

^(4) Franchise tax imposed on for¬ 
eign corporation is an excise tax im¬ 
posed on privUege of doing business 
in state, measured by capital stock, 
and it is not a tax on sales.—Com¬ 
monwealth V. Quaker Oats Co., 38 A. 
2d 325, 350 Pa. 253, appeal dismissed 
35 act. 857, 324 U.a 827, 89 L.Ed, 
1395, rehearing denied 65 S.Ct. 1012, 
324 ir.a 890, 89 L-Ed. 1437. 

(5) Other excise taxes. 

U.S.—West India Oil Co. v. Gallardo, 
CCAuPuerto Rico, 6 P.2d 528. I 
Arlz.—Gila Meat Co. ▼. State, 273 P. 
1, 35 Ariz. 194. 

Colo.—^B. K. Sweeney Sfiectrical Co. j 
V. Poston, 132 P.2d 443, 119 Colo. 
139. 

Ky.—^Martin v. Nocero Ice Cream Co., 
103 S.W.2d 64, 269 Ky. 151. 

Wash.—Drury the Tailor v. Jenner, 
122 P.2d 493. 12 Wash.2d 508— 
Goldenage Breweries v. Heimeford, 
76 P.2d 598. 193 Wash. 536. 

(3) Exactions held excise taxes 
and not property taxes see infra S 
8 c. 

A tax on net i n c o me of certain cor¬ 
porations was held not excise or cor¬ 
porate privilege tax, notwithstanding 
legislative declaration.—^Burr v. 
Chase. 289 P. 551, 157 Wash. 893, 

[ followed in United Diversified Secur¬ 
ities Corporation v. Chase, 289 P. 
554, 157 Wash. 699, Washington Mut. 
Sav. Bank v. Chase, 289 P. 555, 157 
Wash. 698, and In re Washington 
Mut Sav. Bank, 289 P. 555, 157 Wash. 
698. Rehearing denied Washington 
Mut Sav. Bank v. Chase, 290 P. 697, 
157 Wash. 1351, 71 AJLR. 232. 

33. Fla.—^Dorsett v. Overstreet, 18 
So.2d 759. 154 Fla. 566, 155 A.L.R., 

4+7 


228—Heriot v. City of Pensacola, 
146 So. 354, 108'Fla. 480. 
Sysonymons with pzivilegs oar lioeaise 
tax 

Ky .—Shannon v. Streckfus Steamers, 

I 131 S.W.2d 833, 279 Ky. 349. 

As opposed to general taxes 
The term "excise tax” is some¬ 
times used broadly as including all 
license fees as opposed to general 
taxea—American CJan Co. v. City of 
Tampa, 14 So.2d 203, 152 FIs. 798. 

aA Neb.—Licking v. Hhys Lumber 
Co., 19 N.W.2d 148, 143 Neb. 240. 

as. Ky.—^Shannon v. Streckfus 
Steamers, 181 S.W.2d 833, 279 Ky. 
649. 

as. Tenn .—Koater & Creighton Co. v. 
Graham, 285 S.W. 570, 572, 164 
Tenn. 412, 47 AL.R. 971. 

av. Tenn.—Foster & Creighton Co. v- 
Graham, supra. 

93. Qa.—Inter-City Coach Lines v. 

Harrison, 157 S.R 373, 172 Ga. 390. 
IlL—Reif V. Barrett 183 N.m 889, 
335 IlL 104. 

S.D.—State v. Van Daalan, 11 N.W. 
2d 523, $9 S.D. 436—State ex reL 
Botkin V, Welsh, 251 N.W. 189, 200. 
61 S.D. 593, followed in Flannery v. 
Welsh, 251 N.W. 213, 31 S.D. 356. 
37 C.J. p 168 note 18. 

Psrticnlaar ooenpatloB, taxes 

(1) Tax on retailers measured by 
gross receipts from their sales.— 
People’s Drug Shop v. Moysey, 51 N. 
E.2d 144, 384 IlL 283—Mahon r. Nu- 
delman, 36 N.E.2d 550, 377 HL 331— 
Ahem v. Nudelman, 29 N.E.2d 238. 
874 ni. 287—^Revzan v. Nudelman, 18 
N.R2d 219, 370 IlL 180—Herllhy Mid- 
Continent Co, V. Nudelman, 12 N.BL 
2d 638, 367 HL 600, 115 A.L.R. 485. 

(2) Tax on chain store method of 
doing business.—Mutual (Lumber Co. 
V. Sheppard, Tex'CivApp., 173 S.W.2d 
494. 

(3) Tax on mining based on value 
of ore mined. 
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also applied to a license fee or license tax.** It is 
in the nature of an excise tax.** 

Privilege tax. A pn%'ilege tax is a tax passed to 
raise revenue which is imposed on the right to ex¬ 
ercise a privilege its paj-ment is inx’ariably a 
condition precedent to the exercise of the privilege 
involved.** Such a tax is in the nature of an ex¬ 
cise tax.** 

Regulation charge. The terra “regulation charge” 
has been used sj’nonyraously with “license fee,” as 
meaning an excavation for a priidlege or as a con¬ 
dition to the carrj'ing on of business.*^ 

Sales tax. A sales tax is an excise or privilege 
tax** which, trader some statutes, is exacted for the 
privilege of engaging in the business of selling,** 


or, under other statutes, is exacted on the freedom 
of purchase,*7 and is imposed on the purchaser, 
rather than on the seller.** 

Severance fax. A severance tax is an excise 
tax on the privilege of severing, or on the right 
to sever, the natural resources from the soil;** a 
tax on the natural resources severed from the soiI.<* 

§ 2. Nature and Object of License 

Broadly speaking, a license is a means of regulating 
and taxing privileges and occupations and the use of and 
disposal of property, and It Is not a contract, property 
right, or appointment to office. 

Broadly speaking, a license is a means of regu¬ 
lating and taxing privileges and occupations and 
the use and disposal of property,^i although more 


U.S.—noyal Mineral Ass*n ▼. Lord, 
D-CMinn., 13 P.2d 227, affirmed 
Lake Superior ConisoL Iron Mines 
V. Lord, 46 S.Ct 627, 271 U.S. 577, 
70 LuEd. 1093. 

Minn.—^State t. Annson, 232 X.W. 35, 
131 Minn. 221. 

(4) Tax on right or privilege of 
producing oil in state, 

IT.S.—^Eastern Gulf Oil C|o. v- Ken¬ 
tucky State Tax Commission, D.C. 
Ky.. 17 P.2d 394. 

Tex.—Group Jso. 1 Oil Corporation v. 
Sheppard, Civ.App., 89 S.W.2d 1021. 
error refused. 

(5) Collection from telephone, tel¬ 
egraph, and railroad companies dur¬ 
ing certain month certain sums ^*in 
the nature of an excise tax for the 
privilege of carrying on its intra¬ 
state business."—City of Cincinnati 

T. American Telephone Sk Telegraph 
Co., 147 N.& S06, 112 Ohio St 493. 

(6) Other occupation taxes. 

rr.S. —Choctaw. O. & G. R. Co. v. Har¬ 
rison, OkL, 35 S.Ct 27. 235 U.S. 
292. S9 L.Bd. 234. 

Oa.—City of Savannah v. Cooper, 63 
8.B. 133, 131 Ga. 670. 

S.D.^Ute V. Doran. 134 N.W, 53, 
28 S.D, 486—Queen City Fire Ins. 
Co. r. Basford, ISO N.W, 44, 27 S. 
D. 164. 

Tex.—^Ex parte Walker, 52 S.W.2d 
266, 121 Tex.Cr. 145. 

37 C.jr. p 168 note 18 la], 

aSL Ill.—Reif V. Barrett, 138 N.B. 

889. 355 XU. 104. 

37 CJ. p 168 note 19. 

aa Ala.—Pure Oil Co. t. State, 12 
So.2d 861, 244 AUl 258. 148 A.L.R, 
260. 

3L Aria—Stults Eagle Drug Co. t. 

Luke. 62 P.2d 1126, 4S Aria. 467. 
Cat—Douglas Aircraft Co. v. John¬ 
son. 90 P.2d 572, 13 CaL2d 645— 
Ingles v. Kiley, 53 P.2d 989, 5 Cal. 
24 154, 103 A.L.R. L 
Tcodnolng power 

Tax on users of electrical or me¬ 


chanical power for each horsepower 
of capacity of machinery operated 
to produce power is a tax on the 
privilege of producing power.—Cov- 
erdale v. Arkansas-Louisiana Pipe 
Line Co., La., 58 SXJt 736, 303 U.S. 
604, 82 L.Ea. 1043. 

Tax haid not pxivU^n tax 
Ark.—^Hixon v. School Dist of Mari¬ 
on, 60 S.W.2d 1027, 187 Ark. 654. 
32; Arix—Stults Eagle Drug Co. v. 

Luke, 82 R2d 1126, 48 Aria. 467. | 
aa. Ala.—Pure Oil Co. v. State, 12 
So.2d 861, 244 Ala. 258, 148 A.L.R. 
260. 

Mich.—Detroit Trust Co. v. Detroit 
City Service Qo.. 251 N.W. 362, 265 
Mich. 312. 

36. Kan.—Duff v. Garden City, 251 
P. 1091, 122 Kan. 390. 

35. Arix—O’Xeil v. United Produc¬ 
ers A Consumers Co-Op., 113 P.2d 
645, 57 Arix 295. 

Ark.—Hardin v. Vestal, 162 S.W.2d 
923. 204 Ark. 492. 

Mo.—^Mississippi River Fuel Corpo¬ 
ration V. Smith. 164 S.W.2d 370, 350 
Mo. 1. 

S,0.—State V. Van Daalan, 11 N.W. 

2d 523, 69 S.D. 466. 

361 U.S.—West India Oil Co. v. San- 
cho. CCAuPuerto Rico, 108 F.2d 
144, affirmed West India Oil Co. v. 
Domenech. 61 S.Ct 80. 311 U.S. 20, 

• 85 L.Ed. 16, rehearing denied West 
India on Co. (Puerto Rico) v. 
Domenech. 61 S.Ct. 314, 311 U.S. 
729, 85 >L.Ed. 474—Miles Labora¬ 
tories T. Simon. D.C.Mich., 33 F. 
Supp. 962. 

Ala.—King & Booser v. State, 3 So.2d 
572, 241 Ala. 657, reversed on oth¬ 
er grounds State of Alabama v. 
King & Boozer, 62 S.Ct. 43, 314 U. 
S. 1, 86 Li.Ed. 3, 140 A.L.R. 615. 
Mich.—Bay City v. State Boar4 of 
Tax AdministraUon, 290 N.W. 395. 
292 Mich. 241—Standard Oil Co. v. 
State, 276 X.W. 908, 283 Mich.' 85. 
Mot a tax on sale 
The retail sales tax is not a tax 
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on sale, but Is an excise tax for priv¬ 
ilege of conducting a retail business 
measured by the gross receipts from 
sale.—^Richfield Oil Corp. v. State 
Board of Equalization, 163 P.2d 1, 27 
Cal.2d 150, reversed on other grounds 

67 S.Ct 156, 829 U.S. 69. 91 L.Ed.- 

mandate conformed to 176 P.2d 872. 
Mot a tax on persons 
Sales taxes are excises or taxes on 
business rather than taxes on per¬ 
sons.—Standard Oil Co. of California 
V. Johnson. 76 P.2d 1184, 10 C!aL2d 
758. 

37. U.S.—McLeod v. J. K Dilworth 
Co.. Ark., 64 S.Ct 1023, 1030, 822 

U. a 327, 340, 38 L.Bd. 1304, 1319. 
K.C.—Johnston v. Gill, 32 S.B.2d 30, 

224 N.a 638. 

33, Ky .—City of Louisville v. 

ChurchiU Downs, 102 S.W.2d 10, 
267 Ky. 389. 

Change of ownership 
In the case of a sales tax, the 
property sold changes hands, there Is 
a change of ownership, and the buy¬ 
er, as an incident to the price, pasns 
the sales tax to the seller who be¬ 
comes the agent for the state for the 
collection of the tax.—Mann v. Mc- 
CarroU, 130 aw.2d 721, 193 Ark. 628. 

39. La.—Gulf Refining Co. v. Mc¬ 
Farland, 97 So. 433, 154 La. 251. 

40. Lia.—Gulf Refining v. Mc¬ 
Farland, supxa. 

41. Njr.—^Independent Warehouses 

V. Scheele, 45 A.2d 70*3, 134 NJT, 
Law 133, affirmed 67 S.Ct. 10S2. 

Calling subject to police power 
A license to engage in a particular 
calling subject to police power of 
state to regulate such calling is 
merely the means fixed by state in 
exercise of such power to regulate 
and restrict the pursuit of such call¬ 
ing for the public good.—^Rosenblatt 
V. California State Board of Pharma¬ 
cy, Dept, of Professional and Voca- 
Uonal Standards, 158 P2d 199, 69 
CaLApp.2d 69. 
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precisely it is not essential to a Hcense that a fee 
or tax be exacted in connection therewith,and 
apart from such a fee or tax it does not constitute 
taxation.^3 As discussed supra § 1 a, a license is 
merely a permit or privilege to do what otherwise 
would be unlawful. It is not a contract or obliga¬ 
tion between the authority, federal, state, or mu¬ 
nicipal, granting it and the person to whom it is 
granted.^^ While it has been regarded, for some 
purposes, as a valuable property right,^5 strictly 


speaking, it is not property or a property right, 
nor docs it create a vested right^^ It has been 
held, however, that a license to use premises in a 
certain manner is not merely a personal privilege 
authorizing the performance of an act that with¬ 
out the license might constitute a nuisance, but is 
essentially a grant which, on the exercise of the 
license, attaches to the premises described in the 
license.** It has also been held that a license tax 
involves a contract obligation to pay the specified 


Bfinafits to pumio 
The grant of a license, which is a 
privilege from the sovereign, can he 
justified only on the theory of re¬ 
sulting benefits to the public.—Ala¬ 
bama Power Co. v. Federal Power 
Commission, 128 F.2d 280, 75 XJ.S. 
App.D.C 315, certiorari denied S3 S. 
Ct 48, 317 XJ.S. 6S2, 87 L.Ed. SSS. 
4ia^ Tex.—City of Fort Worth v. 
Gulf Refining Co., 83 G.W.2d 610, 
125 Tex, 512. 

4& Wash.—^Pacific Telephone & Tel¬ 
egraph Co. V. City of Seattle, 21 P. 
2d 721, 172 Wash. 649. afiarmed 54 

S. Ct. 382. 291 U.S. 300, 78 LJBd. 
810. 

S4cense and tax distinguished see in¬ 
fra 9 3. 

44. U.S.—U. S. V. Smith. C.C.A. 
Mass.. 39 F.2d 851—^Palmetto Fire 
Ins. Co. V. Beha, D.O.N.Y., 13 F.2d 
500. 

Ala.—Woco Pep Co. of Montgomery 
. V. City of Montgomery, 105 So. 214, 
213 Ala. 452. 

Oat—Rosenblatt v. California State 
Board of Pharmacy. Dept, of Pro¬ 
fessional and Vocational Standards, 
158 P.2d 199. 69 CalJV.pp.2d 69. 

Fla.—Ck>xpus quoted in State v. 

Stein. 178 So. 133, 185, 130 Fla. 517 I 
—Coxptm JnxiB quoted in Harry E. 
Prettjrman, Inc., v. Florida Real! 
Estate Commission. 109 So. 442. 
445. 92 Fla. 515. 

Ind.—Corpus J^izis cited in Denny v. 
Brady, 163 NJS. 489, 491, 201 Ind. 
59. , 

La.—State ex rel. Orleans Athletic 
Club V. 'Louisiana Stkte Boxing 
Commission, 112 So. 31, 163 La. 
418. 

Me.—State v. Pulsifer, 152 A. 711, 
129 Me. 423. 

Miss.—^Martin v. Board of Sup'rs of 
Winston County, 178 So. 316, 131 
Miss. 363. 

K.J.—Coxj^us Jtuis cited in Garford 
Trucking v. Hoffman, 177 A. 882, 
887, 114 ITJT.Law 522. 

N.T.—Fochi V. Splatn, 36 N,T.S.2d 
774. 

Ohio.—^PlerstorlT v. Board of Bm- 
balmers and Funeral Directors, 41 
N.E.2d 889, 68 Ohio App. 453, ap¬ 
peal dismissed 37 N.E.2d 545, 138 
Ohio St. 626. 

6 .C.—Corpus Fxuis qnoted in Heslep 

T. State Highway Department of 
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South Carolina. 171 S.E. 913, 914. 
171 S.C. 186. 

Vt.—Sowma v. Parker. 22 A.2d 513, 
112 Vt 241. 

Wis.—Corpus dhrls cited in Olson v. 
State Conservation Commission, 
293 N.W. 262. 267, 235 Wis. 4T3. 

37 C.J, p 168 note 21. 

Personal privilege 
A license has none of the elements 
of a contract and does not confer an 
I absolute right but a personal privi- 
I lege to be exercised under existing 
; restrictions and such as may there¬ 
after be reasonably imposed.—^Rosen¬ 
blatt V. CalifoTnIa State Board of 
Pharmacy, Dept of Professional and 
Vocational Standards, 153 P.2d 199, 
69 CaI.App.2d 69. 

4B. Tex.—KeUy v. State. 188 S.W.2d 
1075, 139 Tex.Cr. 156—Sherman v- 
State Board of Dental Examiners, 
Civ.App.. 116 S.W.2d 843, 

Xleesse to occupy staBL 
It has been held that a license to 
occupy a stall in a city market is 
property.—In re Emrich, D.C.Pa., 101 
F. 231. 

46L n.S.—palmetto Fire Ins. Co. v. 

Beha, D.C27.T.. 18 P.2d 500. 

Fla.—Corpus dhzis quoted lu State 
V, Stein, 178 So. 133, 135. 130 Fla. 
517—Corpus Juris quoted in Pret- 
tyxnan v. Florida Real Estate Com¬ 
mission, 109 So. 442, 445, 92 Fla. 
515. 

La.—State ex reL Orleans Athletic 
Club V. Louisiana State Boxing 
Commission, 112 So. 81. 163 La. 
418. 

Me.-^tate v. Pulsifer, 162 A. 711,129 
Me. 423. 

UCo.—State v. Seebold, 91 S.W. 491, 
192 Mo. 720. 

17.1.—Corpus Juris cited in Garford 
Trucking v. Hoffman, 177 A. 882. 
887, 114 N.J.Law 522. 

H.Y.—^People ex rel. Lodes v. Depart¬ 
ment of Health of City of New 
York, 103 N.Y.S. 275, 288. 117 App. 
Dlv. 856, reversed on other grounds 
82 N.B. 187. 189 N.Y. 187, IS L.R. 
A..N.S., 394—McKenzie v. McClel¬ 
lan, 116 N.Y.a 645, 62 Mlsc. 342— 
Boro Wide Food Dealers Ass’n v. 
La Guardia. 44 N.YB.2d 169. 

Ohio.—Pierstorff ▼. Board of Em- 
balmers and Funeral Directors, 41 
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N.E.2d 889. 68 Ohio App. 453, ap¬ 
peal dismissed 37 N.R2d 545, 138 
Ohio St. 626. 

S.C.—Corpus Juris quoted in Heslep 
V. State Highway Department of 
South Carolina, 171 S.E. 913, 914, 
171 S.C. 186. 

37 CJ. p 168 note 22. 

Liquor license as not property right 
see Intoxicating Liquors i 99. 

Xotivstisg purpose 
Where the motivating purpose un- 
derls^g the regulatory measures is 
but to protect the public from the 
unfit, and the profession or occupsr 
tion is open to all who can quali^, a 
license to enter grants no property 
right in the field of endeavor.—State 
ex reL Rice v. Cozad, SJO., 16 N.W.2d 
484. 

47. U.S.—^Palmetto Fire Ins. Co. v. 

Beha. D.C.N.Y., 18 F.2d 506. 

Cal.—Rosenblatt v. California State 
Board of Pharmacy, Dept, of Pro¬ 
fessional and Vocational Standards. 
158 P.2d 199, 69 Cal.App.2d 69. 
Fla.—Corpus Juris quoted in State v. 
Stein. 178 So. 133, 135. 130 Fla. 
517—Corpus Juris quoted in Pret- 
tyman v. Florida Real Estate Com¬ 
mission. 109 So. 442. 445, 92 Fla. 
515. 

Mo.—’State v. Seebold, 91 S.W. 491, 
192 Mo. 720. 

N.Y.—Fochi V. Splain, 36 N.Y.S.2d 
774. 

Pa.—^Equitable (Loan Soc. v. Harr, 
Coxn.Pl., 49 DauphCo. 182. 

S.C—Cori^ Juris quoted in Heslep 
V. State Highway Department of 
South Carolina. 171 S.B. 913, 914, 
171 S.C. 186. 

Tex.—Corpus Juris dted in Kelly v. 
State, 138 aW.2d 1075, 1077, 139 
TexCr. 156—Corpus Juris cited in 
Sherman v. State Board of Dental 
Examiners, Civ.App., 116 S.W.2d 
843, 846. 

Wls.—Corpus Juris cited in Olson v. 
State Conservation Commission, 
293 N.W. 262. 267, 235 Win 473. 

37 C.J. p 168 note 23. 

License as vested right wlCdu con¬ 
stitutional guaranties see CoCntf- 
tutloxxal (Law 5 2i4« 

4a Masn—Saxe v.a4veet^Oeid(1^ 
Boston. 30 K.R2d 666, 

495, 161 AJUB. ma 
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compensation for the privilege.^* 

Not appointment to office, A license to a per¬ 
son to follow any particular trade or business is 
not an appointment to office^ nor does it confer any 
of the powers or privileges of a public officer 
the duties to be performed are not public duties 
and the public has no interest in their performance 
or omission.5i 

Object of license or license fee. The object of a 


license is to confer a right or power which does 
not exist without it;®* and the object of a statute 
or ordinance requiring such license, and in connec¬ 
tion therewith a license fee or tax, may be to reg¬ 
ulate and control the occupation or privilege for 
which the license is granted, so as to subserve the 
public good or prevent its being conducted in a 
manner injurious to the public welfare,®* or to 
raise revenue.®^ In its popular meaning, a license 


49. Wis.—State ▼. Chicasro & N. W.> 

R. Co., 108 N.W. 894, 128 Wis. 449. 
37 C.J. p 1S8 note 25. 

50ti K.T.—^People v. Acton, 48 Barb. 

524, tt How.Pr. 62. 

37 CJ. p 16S note 2$. 

51. N.Y.—^People v. Acton, supra— 
People T. Metropolitan Police 
Board, 33 How.Pr, 52. 

52. Ga—Oozpne atizis otted in 
Inter-City Coach liines v. Harrison, 
157 S.E. S73, 676, 172 Ga. 390. 

Tex.—Oozpiui Jturfs cited la Payne v. 

Massey, 196 S.W.2d 493, 495. 

37 C.J. p 168 note 28. 

SSL TJ.S.—United Enterprises v. Du- 
ber, C.C.A.Fla., 128 P.2d 84*3. cer¬ 
tiorari denied 63 S.CL 74, 317 U.S. 
669, S7 537—^Page ▼. Regents 

of University System of Greorgia, 
C.C.A.Ga., 93 P.2d 887, reversed on 
other grounds Allen v. Regents of 
University System of Georgia, 68, 

S. Ct 980, 804 U.S. 439, 82 L.Bd. 
1448, rehearing denied 58 S.Ct. 
1053, 304 U.S. 590, 82 L.Ed. 1560— 
Palmetto Pire Ins. Co. v. Beha, D. 
CJ7.Y.. 18 P.2d 500. 

Ala.—State v. National Credit Co., 
181 So. 769, 236 Ala. 224. followed 
in National Credit Co. v. State, ISl 
So. 772, 236 Ala. 227. 

CsL—People v. Mulholland, 104 P.2d 
1045. 16 CaL2d 62—^Rosenblatt v. 
California State Board of Pharma¬ 
cy, Dept of Professional and Voca¬ 
tional Standards, 158 P.2d 199, 69 
CaLApp.2d 69—People v. Gallinger, 
99 P.2d 597, 37 Cal.App.2d 261— 
Cowell V. Clark, 99 P.2d 594. 37 Cal. 
App.2d 255. 

D.C.—^Busey v. District of Columbia, 
129 P.2d 24, 75 U.SJtpp.D.C. 352, 
vacated on other grounds 63 S.Ct 
1277, 319 U.& 579, 87 Ij.Ed. 1598, 
mandate conformed to 138 P.3d 
692, 78 U.SA.PP.D.C. 189. 

Ga.—^Cozpus gszis ciisd in Inter-City 
Coa ch Lines v. Harrison, 157 S.E. 
m, 676, 172 Ga. 390. 
za—Wright V. Baird. 249 ZllJlipp. 90. 
Znd.—Oozpns Jbaeis otM ia Ralston 

T. Ryan, 29 N.E.2d 202, 203, 217 
Znd. 482. 

Ran.—State ex ret Waymaa ▼. John¬ 
son. 131 F.2d 660, 156 Kan. 191— 
State T, Buchman, 101 P.2d 385, 
161 Ken. 998. 

Md.—^Portsmouth Stove 8b Range Co. 


V. City of Baltimore, 144 A. 357, 
156 Md. 244. 

Mich.—^Powers v. Dignan, 20 N.W.2d 
203, 812 Mich. 315. 

Minn.—State v. Marcus, 299 N.W. 

241, 210 Minn. 576. 

N.H.—White V. Schnoebelen, 18 A.2d 
185, 91 N.H. 273—Town of Belmont 
V. Parent 7 A.2d 255, 90 N.H. 249 
—Woolf V. Puller, 174 A. 193, 87 
N.H. 64, 94 A.L.R 1067. 

N.Y.—^American Store Equipment 8b 
Construction Corporation v. Jack 
Dempsey's Punch Bowi, 21 N.Y.S. 
2d 117, 174 Misc. 436, affirmed 16 
N.Y.S.2d 702, 268 App.Div. 794, af¬ 
firmed 28 N.E.2d 23, 2S8 N.Y. 601. 
Ohio.—Jamison v. Stout 14 Ohio 
Supp. 71. 

S.C.—State V. Blackwell, 13 S.R2d 
438, 196 S.C 313. 

Tex—<k>zpiui JuzSs cited in Payne v. 

Massey, 196 S.W.2d 493, 495. 

Utah.—Smith v. American Packing 8b 
Provision Co., 180 P.2d 951, 102 
Utah 351—€tate v. Mason, 78 P.2d 
920, 94 Utah 501, 117 A.LuR. 330. 
Wash.—Ellestad v. Swayze, 130 P.2d 
349, 15 Wash.2d 281—Great North¬ 
ern Ry. Co. V. State, 52 P.2d 1274, 
184 Wash. 648, followed in North¬ 
ern Pac. R. Co. V. State, 52 P.2d 
1279, 184 Wash. 710 and Chicago. 
M., St P. 8b P, R. Co. V. State. 52 
P.2d 1279, 184 Wash. 710, and re¬ 
versed on other grounds Great 
Northern Ry. Oo. v. State of Wash¬ 
ington, 57 S.Ct. 397, 300 U.S. 154, 81 
LuEd. 573, rehearing denied 57 S. 
Ct 504, 300 U.S. 686, 81 L.Ed. 888. 
Wyo.—^Tharp v. Unemployment Com¬ 
pensation Commission, 121 P.2d 
172, 57 Wyo. 486. 

37 C.J. p 169 note 30. 

Other statements of purpose 

(1) Special privileges granted by 
legislature are not granted primarily 
for benefit of persons licensed or au¬ 
thorized to pursue certain businesses 
or professions, but for benefit and 
well-being of the public, in order 
that it may be competently and prop¬ 
erly served.—City of Pittsburgh v. 
Kane. 14 A.2d 887, 141 Pa.Super. 44. 

(2) The purpose of levying a li¬ 
cense under the police power is to 
permit the levying authority to force 
those regulated thereunder to pay for 
the regulation.—City of Shreveport 
V. Brister, 194 So. 566, 194 La. 615. 
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I (3) Further statements.—^Belctnger 
jv. Howard, 112 P.2d 1022, 166 Or. 

I 408. 

54i U.S.—^Page v. Regents of Uni¬ 
versity System of Georgia, C.C.A. 
Ga., 93 F.2d 387, reversed on other 
grounds Allen v. Regents of Uni¬ 
versity System of Georgia, 58 S.Ct. 
980. 304 U.S. 439, 82 (L.Ed. 1448, re¬ 
hearing denied 58 S.Ct. 1058, 804 U. 
S. 590, 82 L.Ed. 1550—fLouls v. 
Bojmton, D.C.Kan., 53 F.2d 47L 
Alaska.—Wickersham v. Smith, 7 
Alaska 522. 

Ariz,—Stnlts Eagle Drug Co. v, Luke, 
62 P.2d 1126, 48 Ariz. 467. 

Fla.—^.4mos v. Mathews, 126 So. 308, 
99 Fla. 1, 65, 115. 

Ga.—Corpus Juris cited in Inter-City 
Coach Lines v. Harrison, 167 S.E. 
673, 676, 172 Ga. 390. 

Ill.—Svithiod Singing Club v. Mc- 
Kibbin. 44 N.R2d 904, 331 IlL 194. 
Mo.—State ex rel. Winn v. Banks, 145 
S.W.2d 862, 346 Mo. 1177. 

Okl.—Oklahoma Tax Commission v. 
Sisters of the Sorrowful Mother, 97 
PM 888, 18$ Okl. 839. 

Tex—Corpus Juris cited in Payne v. 
Massey, 196 S.W.2d 493, 495—Mu¬ 
tual Lumber Co. v. Sheppard, Civ. 
App., 173 S.W.2d 494—Hurt v. 
Cooper, Civ.App., 113 S.W.2d 929. 
37 C.J. p 169 note 31. 

License fee for revenue purposes as 
being tax see infra 5 8. 

High license fee may, up to point 
of being prohibitive, be reasonably 
regarded as for revenue.—Levin v. 
City of Asbury Park, 154 A. 742, 9 N. 
J.Misc. 515. 

Sales tax 

Purpose of imposing tax on sale 
of certain articles designated as lux¬ 
uries is to secure funds with which 
to give employment to unemployed 
and to care for those in actual need. 
—Stults Eagle Drug Co. v. Luke, 62 
P.2d 1126. 48 Ariz. 467. 

Use tax 

The purposes of Use Tax Law are 
to tax indirectly sales which cannot 
be directly taxed under Sedes Tax 
Law, such as sales of property de¬ 
signed for use in state, if consum¬ 
mated outside state, and to avoid 
double taxation.—^Dain Mfg. Ckk of 
Iowa V. Iowa State Tax Commission, 
Iowa, 22 N.W.2d 786, 
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fee or tax indudes any charge imposed for a li¬ 
cense or privilege, whether the object is regulation 
or revenue, or both regulation and revenue.®^ it 
has been held, however, thkt the general policy of 
the state is against the raising of revenue by the col¬ 
lection of direct taxes as a condition to the conduct 
of business.^® It has been held that a license or 
license fee may be imposed for the purpose of pro¬ 
hibiting a particular occupation or privilege,57 but 
not for the purpose of creating a monopoly.58 

§ 3. Distinctions 

a. In general 

b. Between license fee or tax and taxes 

generally 

c. Between particular fees or taxes 
a. In General 

The terms 'Micense" and ‘Micente fte*’ have definite 
and distinct meanings. 

The terms ‘‘license” and “license fee” have defi¬ 
nite and distinct meanings although they are often 
indiscriminately used without distinction from re¬ 
lated exactions on occupations and privileges.®^ 
Although “commissions” and “licenses” are alike in 


that they are both grants, a commission grants the 
right to hold and discharge the duties of a certain 
office, whereas a license grants authority to do a 
particular thing-®® 

b. Between License Fee or Tax and Taxes Gen¬ 
erally 

Although In a broad sense a license fee may be re* 
garded as a tax, there Is, properly speaking, a distinc* 
tion between licensing and taxation, and between IN 
cense fees or license taxes and ordinary taxes, the one 
being exacted under the police power for regulatory 
purposes and the other under the taxing power for 
revenue purposes. 

In a broad sense a license fee may be regarded 
as a tax, as being a charge or burden imposed on a 
person’s property or business to raise' money for 
public purposes,®^ particularly to provide funds for 
the purpose of inspecting and controlling the busi¬ 
ness licensed.®® There is, however, properly speak¬ 
ing and as generally understood, a clear distinction 
between a license granted or required as a condi¬ 
tion precedent before a certain occupation or busi¬ 
ness can be carried on and a tax assessed on the oc¬ 
cupation or business in which such license may 
authorize one to engage®® and license fees or li- 


55. U.S.—Palmetto Mre Ins. Co. v. 

Beha, B.CJST.Y., 13 F.3d 600. 

Ala-—^American Bakeries Co. v. Oty 
of Huntsville. 168 So. 880. 232 Ala. 
612. appeal dismissed American 
Bakeries Co. v. City of HuntsvlUe. 
Alabama, 67 S.Ct. 122. 299 TJ.S. 614. 
81 KEd. 380. 

CaL—^Los Ansreles Brewing Co. v. 
City of Los Auseles, 48 P.2d 71. 8 
CaLApp.2d 391, followed in Bohe¬ 
mian Distributing Co. v. City of 
Iios Angeles, 48 P.2d 75, 8 CaLApp. | 
2d 762 and Zobelein v. Dominguez, 
48 P.2d 76, 8 CaLApp.2d 761. 

Fla.—State ex reL Lawson v. Wood¬ 
ruff, 184 So. 81, 134 Fla. 437. 

6 a.—Corpus Jtizis dted la Inter-City 
Coach Lines v. Harrison, 157 SJ3. 
673, 676, 172 Ga. 390. 

Ill.—City of Metropolis v. Gibbons, 
166 2Sr.H. IIS, 334 HL 481. 

Mo.—Ploch V. City of St Louis, 138 
S.W.2d 1020, 846 Mo. 1069. 

N.J.—^Becker v. Plckersglll, 148 A. 

859, 106 N.J.Law 51. 

Tex.—Ckopus juris dted in Payne v. 

Massey, 196 S.W.2d 498. 496. 

37 aJ. p 169 note 32. 

Tax for sdliiig certain coamnodides 
Act imposing license tax for sell¬ 
ing certain commodities was intend¬ 
ed. not only for revenue, hut to pro¬ 
tect local merchants from transient 
dealers.—Caimth v« State, 132 So. 65, 
24 Ala.App. 168. 

Oasolins tax 

(1> The main purpose of a tax on 
the sale, distribution, or use of gaso¬ 


line is, where the proceeds are turned' 
into the highway fund, to raise funds 
for highway Improvement and main¬ 
tenance.—^Portland v. Eozer. 217 P. 
833, 103 Or. 375. 

(2) Where the statute requires the 
dealer to collect and pay the tax, the 
further purpose of such a statute is 
twofold, namely, to impose a tax on 
the purchaser of gasoline for the use 
of his car, and to regulate the busi¬ 
ness of the dealer by requiring him 
to collect the tax and pay It over to 
the proper officer.—Standard Oil Co. 
V. Brodle, 289 S.W. 753. 168 Aric. 114. 

(3) Gasoline tax as license, excise, 
privilege, or occupation tax see in¬ 
fra § 3 a 

56L Cal.—Hill V. Caty of Eureka, 94 
P.2d 1025, 35 CatApp.2d 164. 

ST. HL—^Metropolis Theater Ca v. 
Chicago, 92 N.B. 697, 246 HL 20, 
affirmed 33 S-Ct- 441, 228 U.S. 61, 
67 LuEd. 730. 

37 C.J. p 169 note 33. 

Prohibitory fees g^exally see infra 
9 19. 

58. La.—State v- Hammond Packing 
Co., 34 So. 368, 110 La. 180, 98 Am. 
S.R. 459. 

Tex.—Caswell v- State. CivA.pp.. 148 
S.W. 1169. 

58« Iowa.—Solberg v. Davenport, 
232 N.W. 477, 211 Iowa 612. 
“Charter^' and ‘license*' distinguished 
see Corporations 5 1796. 
^‘Franchise'* distinguished see Fran¬ 
chises 6 7- 


sa TJ.S.— V* 8. v. The Planter, D-C. 
Mo.. 27 F.Cas.No.16.054, NewbJtdm. 
262. 

61. Ala.—Corpus JUxis otMl in 
Goode y. Tyler, 186 So. 129, 131, 237 
Ala. 106- 

Mo.—^ty of St Louis V. lAclede 
Power & Light Co., 152 S.W.2d 23, 
847 Mo. 1066. 

Ohio.—Pegg V. City of Columbus. 89 
N.E. 14, 80 Ohio St 367, 23 L.R.A.. 
N.S.. 453. 

37 CJr. p 169 note 37. 

68 . N.T.—People v. Hervieux, 236 K. 

T.S. 129. 134 Misc. 711. 

N.C.—Asheville v. Nettles, 80 S<E. 
236, 164 N.O. 815. 

63. Qa.—^Inter-Caty Coach Lines v. 

Harrison. 157 S.E. 673. 172 Qa. S90. 
HL—Lamere v. City of Chicago, 63 
N.B.2d 863, 391 lU. 562. 

Md.—spencer v. Maryland Jockey 
Club of Baltimore City, 4 A.2d 124, 
479, 176 Md. 82, appeal dismissed 
Mcuryland Jockey Club of Balti¬ 
more City V. Spencer, 59 S-Ct 1084. 
307 U.S. 612, 83 L.Ed. 1495. 

2£o.—Corpus Juris cited in State on 
inf. of Bloebaum v. Broeker, 11 S. 
W.2d 31, 82. 222 MoJLpp. 881—City 
of Trenton v- Humei. 114 S.W. 
1131, 1132. 134 Mo.App. 695. 
Ohio.-Adler v. Whitbeck, 9 N.HL 678, 
44 Ohio St 539. 

Or.—^Reser r. UmatiUa Ceunly, 86 P. 

595. 48 Or. 826. 126 AmMJBL JlSw 
Wash.—^Pacific Telepixme * Tele^ 
graph Co. v- City of Seattle^ 21 P. 
2d 721, 172 Wash. 649, affirmed 54 
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cense taxes and ordinary taxes,®* although both in 
the statutes and in the decisions of the courts this 
distinction is frequently disregarded,®® and it is 
sometimes difficult to determine whether a sum im¬ 
posed is a license fee proper or a tax.®® Wliether 
a fee exacted is a license fee proper or a tax for 
revenue depends on the purpose of the exaction 
and the power, vrhether police or taxing power, by 
which it is exacted,®* and the denomination g^vcn 
to the fee or tax by the legislature is not control¬ 
ling.®® 


When license fee. If the fee is exacted for the 
primary purpose of reflating or restraining an oc¬ 
cupation or privilege deemed dangerous to the pub¬ 
lic or to be specially in need of public control, and 
compliance with certain conditions is required in 
addition to the payment of the prescribed sum, such 
fee is a license fee or license tax proper imposed 
in the exercise of the police power and is not strict¬ 
ly speaking an ordinary tax,®® even though it is 


S. Ct. SS3, 231 U.S. 300, 78 
810. 

37 C.J. p 169 note 39. 

License as not requiring fee or tax 
see fiopra S 2. 

Price paid for pxieileKe 
A license is a price paid for a priv¬ 
ilege, while a tax is an enforced pro¬ 
portional contribution levied on per¬ 
sons, property, op income for govern¬ 
mental needs.—^Pittsburgh Ry. Co. v. 
City of Pittsburgh, 60 A. 1077. 1078, 
211 Pa. 479. 

6*. Ga.—Winter-City Coach Lines v. 

Harrison, 157 S.R 673, 172 Ga. '390. 
Iowa .—Corpaa Jnxim died in Solberg 
V. Davenport, 232 N.W. 477, 480, 
211 Iowa 612. 

Kan.—Duff v. Garden City, 251 P. 

1091. 122 Kan. 390. 

Ky.—^Brown-Foreman Co. v. Com¬ 
monwealth. 101 S.W. 321, 125 Ky. 
402, SO Ky.L. 793. affirmed 30 S.Ct. 
578, 217 U.a 563, 54 KEd. 883. 
La.—Mouledoux v. Maestri, 2 So.2d 
11, 197 La. 525. 

Md.—^Portsmouth Stove & Range Co. 

T. City of Baltimore, 144 A. 357, 
156 Md. 244. 

Maas.—Opinion of the Justices. 148 
H.E. 889. 250 Mass. 591. 

MonL—State v. McKinney, 74 P. 

1995. 19 Mont. 375, 1 Ann.Cas. 579. 
Neb.—State v. PhiUips, 274 K.W. 459, 
113 Neh 209, 111 A.L.R. 1431. 

Pa.—Corpoa Jnxia dM in Pennsyl¬ 
vania Liquor Control Board ▼. Pub- 
liclcer Commercial Alcohol Co.. 32 
A.2d 914. 917, 347 Pa. 555. 

Utah.—State v. Packer Corporation, 
217 P. 1013. 77 Utah 500—The Best 
3?VN>d8 T. Christensen. 285 P. 1001, 
75 Utah 392. 

Wash.—State t. MUler. 271 P. 326, 
149 Wash. 545—^Pacific Telephone db 
Telegraph Co. v. City of Everett, 
166 P. 650. 97 Wash. 259. 

37 OJ. p 169 note 40. 

**Ad valorem tax** distinguished from 
**Ueen 0 e** or **lioenae tax." and from 
"prtrUege tax,** see Ad Valorem 2 
Cjr.a p 496 note 8. 

OB, U.a—^In re Otto F. Lange Co.. D. 

Clowm. 159 F. 536. 

Mo.—OoKpaa ghxts died ia State on 
inf. of Bloebanm v. Broeker, 11 S. 
’ W.2d 91. 82. 222 Mo.App. 831. 

97 C.J. p 169 note 4L- 


oa Del.—Conard v. State, 16 A.2d 
121, 2 Terry 107. 

Ga.—City of Savannah v. Cooper, 63 
S.E. 138, 131 Ga. 670. . 

Va.—^Phoebus v. Manhattan Social 
Club, 52 S.E. 839, 105 Va. 144, 8 
AnmCas. 667. 

07. Del.—Conard v. State, 16 A.2d 
121. 2 Terry 107. 

Ga.—City of Savannah v. Cooper, 63 
SJS. 138, 131 Ga. 670. 

La.—^Mouledoux v. Maestri. 2 So.2d 
11, 197 La. 526. 

Md.—^Maryland Theatrical Corpora¬ 
tion V. Brennan, 24 A.2d 911, 180 
Md. 377. 

Mass.—^In re Opinion of the Justices, 
143 X.E. SS9, 250 Mass. 591. 

Mich.—^Fletcher Oil Co. v. Bay City, 
226 N.W. 248. 247 Mich. 572. 

Mo.—^Kansas City y. J. L Case 
Threshing Mach. Co.. 87 S.W.2d 
195, 337 Mo. 913—Wllhoit v. City 
of Springfield, 171 S.W.2d 95. 237 
Mo.App. 775—Corpus Juris cited tn 
State on inf. of Bloebaum v. Broe¬ 
ker. 11 S.W.2d 81, 82. 222 MojVpp. 
831. 

N.T.—^Buffalo V- Lewis, 84 N,B. 809, 
192 N.Y. 193. 

Pa.—Corpus Juris died la Pennsyl¬ 
vania Liquor Control Board v. Pub- 
licker Commercial Alcohol Qo.. 32 
A.2d 914, 917, 347 Pa. 555—Flynn v. 
Horst, Com.Pl.. 58 I>auph.Co. 78, 
affirmed 51 A.2d 54, 366 Pa. 20. 
Wash.—^Paramount Pictures Distrib¬ 
uting Co. ▼. Henneford, 51 P.2d 385, 
184 Wash. 376, certiorari denied 
Henneford v. Paramount Pictures 
DistribuUng Co., 56 S.Ct 747. 298 

U.S. 665, 80 L.Ed. 1389. 

37 CJ. p 169 note 43. 

A HoetBse that is imposed for reva- 
mtm is not a police regulation hut a 
tax and can be upheld only under 
the power of taxation.—Foster's Inc., 
y. Boise City. 118 PM 721, 93 Idaho 
20L 

«*Badiss tax* 

Where business is deemed inher¬ 
ently dangerous to public health or 
morals and requires larger "excise 
tax** than is imposed on other occu¬ 
pations, such tax may be Imposed 
thereon under iM>!ice power and may 
not be called a **general tax"—Amer- 
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lean Can Co. y. City of Tampa, 14 So. 
2d 203, 152 Fla. 798. 

68 , U.S.—^In re Cosmopolitan Power 
Co.. Ill., 137 F. 858, 862, 70 C.C.A, 
388, reversed on other grounds 27 
S.Ct 137, 203 U,a 483, 61 L.Bd. 
284. 

Idaho.—^Independent School Dist., 
Class A, No. 1. Cassia County, v. 
Pfost, 4 P.2d 893, 51 Idaho, 240, 
84 AJL.R. 820, followed in City of 
Burley y. Pfost, 4 P.2d 898. 51 
Idaho 255. 

Iowa.—Solberg y. Davenport, 232 N. 

W. 477, 211 Iowa 612. 

Minn.—Crescent OH Co. v. City of 
Minneapolis, 221 N.W. 6. 176 Minn. 
276 

N.M.—Tharp y. City of Clovis, 379 P. 
69, 34 N.M. 161. 

Va.—City of Charlottesville y. Marks* 
Shows. 18 S.E.2d 890, 179 Va. 321. 
TUx meas med by sales is In effect 
a sales tax although described in 
statute as privilege or license tax— 
Eastern Air Transport y. South Car¬ 
olina Tax Commission, D.O.S.C!., 52 
F.2d 456, affirmed 52 S.Ct 340, 285 
U.S. 147. 76 LuEd. 673. 

69. U.S.—^United Artists Corporation 
v. James, D.aw.Va., 23 F.Supp. 
853. 

Gx—Inter-City Coach Lines v. Har¬ 
rison, 157 SJS. 678, 172 Gx 390. 

Ill.—^Lamere v. City of Chicago, 63 
N.E.2d 863. 391 IlL 552. 

Md.—^Maryland Theatrical OoriK>ra- 
tion v. Brennan, 24 A.2d 911, 180 
Md. 377. 

Mo.—State v. Parker Distilling Co., 
139 S.W. 458, 236 Mo. 219—Ooipns 
Jnzls cited in State on Inf. of Bloe¬ 
baum V. Broeker, 11 S.W.2d 81, 82, 
222 Mo.App. 831. 

N.T.—City of Buffalo v. Lewis. 108 
N.T.S. 450, 123 App.Diy. 163. af¬ 
firmed 84 NJEl 809. 192 N.Y. 193. 
Okl,—^Mitchell v. City of Lawton, 
253 P. 999, 124 OkL 60. 

Tenn.—Cantrell v. Perklnx 146 S.W. 

2d 134, 177 Tenx 47. 

Utah.—State t. Packer Corporation, 
297 P. 1013, 77 Utah 500. 

Vx—City of Charlottesville v. Marks* 
Shows, 18 S.R2d 890, 179 Vx 321 
—^Town of Phoebus v. Hasohattan 
Social Club^ 53 HR 839» 105 VX 
144. 
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called a tax in the legislation which imposes 
A charge imposed as a consideration for a priv¬ 
ilege granted one by a governmental unit is not a 
"tax" in the sense in which that word is ordina¬ 
rily tised.^^ 


When tax. Where the fee is exacted solely or 
primarily for revenue purposes and payment of the 
fee gives the right to carry on the business or oc¬ 
cupation without the performance of any further 
conditions, it is not a license fee but a tax imposed 
under the power of taxation,^^ regardless of the 


Wash.—City of Seattle v. Iloffers» 106 
P.2d 698, 6 Wash.2d 81, 130 A.L.R. 
1498. 

37 C.J. P 170 note 44. 

Additional reaniresnent 
Where a fee is exacted and some¬ 
thing is required or permitted in ad¬ 
dition to the payment of the sum, 
either to he done by the licensee, 
or by some regulation or restriction 
imposed on him, then the fee is a 
license fee under the police XK>wer, 
and-not a tax.—Conard v. State, 16 
A.2d 121. 2 Terry, DeL. 107. 
profitable operation 
Fact that business subject to li¬ 
cense was not operated at loss would 
not make ordinance fixing: chargres 
revenue measure.—City of PL Smith 
V. Roberts. 9 S.W.2d 75, 177 Ark. 82L 
Pees held to be license fees, and not 
taxes 

(1) Fee for licensing: of architects. 
—^Board of Education of Pergmson 
Independent Graded School Bist v. 
Elliott, 125 S.W.2d 733, 276 Ky. 790. 

(2) Fee for licensing: of persons 
engiaged in plumbing: and heating: 
contracting businesa—^Roach v. City 
of Durham, 169 S.P. 149, 204 N.C 
587. 

(8) Fees required by city ordi¬ 
nance of owners of vehicles carrying 
freight or merchandise for hire.—A 
B C Storage & Moving Co. v. City 
of Houston, Tex.Clv.App., 269 S.W. 
882. 

(4) Pee for licensing of parades 
and processions.—State v. Cox, 16 A. 
2d 508, 91 N.EC. 187, affirmed Cox v. 
State of New Hampshire, 61 S.CL 
762, 812 U.S. 569, 85 XiJBkL 1049, 133 
A.Ii.R. 1396. 

C5) Other feea—State v. Packer 
Corporation. 297 P. 1013. 77 Utah 500 
—37 C.J. p 170 note 44 [bl. . 

TO. U.S.—Paramount Pictures Dis¬ 
tributing Co. V. Henneford, 51 P.2d 
385, 184 Wash. 376, certiorari de¬ 
nied Henneford v. Paramount Pic¬ 
tures Distributing Co., 56 S.Ct. 747. 
298 U.S. 665, 80 KlCd. 1389. 

37 C.J. p 170 note 46. 

71- U.S.—Western Union Telegraph 
Co. V. City of Richmond, C.C.Va, 
178 P. 310, afidrmed 32 6.CL 449, 
224 U.S. 160, 56 Ii.Bd. 710. 

Cal.—^Hanford Gas & Power Co. v. 
City of Hanford, 124 P. 727, 163 
CaL 108. 

78; Alia—€k>rpiis Ohzis quoted 1 a 
0*NelI V. United Producers & Con¬ 


sumers Co-Op., 113 P.2d 645, 648,] 
57 Arlz. 295. 

Cat—Ex parte Jackson, 77 P. 457. 
143 CaL 564. 

Ill.—City of Chicago v. R. & X. Res¬ 
taurant 15 N.R2d 725. 369 Dl. 
65, 117 A.I..R. 1313. 

Md.—^Maryland Theatrical Corpora¬ 
tion V. Brennan, 24 A.3d 911, 180 
Md. 877—Meushaw v. State. 71 A. 
457, 109 Md. 84. 

Mo.—Cknpus Jhzis cttad ht Edmonds 
V. City of SL Louis, 158 aW.2d 
619, 628, 848 Ho. 1068—Coxpns 
zis ctfeed in State on inf. of Bloe- 
baum V. Broefcer, 11 S.W.2d 81, 82, 
222 MO.APP. 831. 

Mont.—State v. Camp Sing, 44 P. ^ 
516, 18 MonL 128. 66 A 2 n.S.R. 551, 
82 L.RJL 635. 

Or.—Reser ▼. Umatilla County, 86 
P. 595, 48 Or. 326, 120 Ain.aR. 815. 
S-C.—Western Union TeL Co. v. 
Town of Winnsboro, 50 fi.E. 870, 71 
S.a 231. 

Tex.—Ooxpns Jhzis otted la Hurt v. 
Cooper, CivJ^pp., 113 S.W.2d 929, 
932. 

Va.—City of CharlottesvlUe v. 
Marks’ Shows, 18 S.E.2d 890, 179 
Va. 321—^Town of Phoebus v. Mem- 
hattan Social Club, 52 S.E. 839, 105 
Va. 144. 

Wash.—^Paramount Pictures Distrib¬ 
uting Co. V. Henneford, 61 P.2d 
385, certiorari denied Henneford v. 
Paramount Pictures Distributing 
Co., 56 S.CL 747. 298 U.S. 665, 80 
Ii.Ed. 1389—Fisher’s Blend Station 
V. Tax Commission of Washington, 
45 P.2d 942, 182 Wash. 163. amend¬ 
ed on other grounds Fisher’s Blend 
Station V. Stats Tax Commlsaion, 
49 P.2d 1151. 182 Wash. 183, re¬ 
versed on other grounds Fisher’s 
Blend Station v. Tax Commission 
of State of Washington, 56 S.CL 
608, 297 U.S. 650, 80 L.Ed. 956. 
W.Va.—Christopher v. James, 12 SJBL 
2d 818, 122 W.Va. 665. 

37 C.J. p 170 note 47- 

Abseaoe of ges tr lotioa or zsgruZstion 
Where the payment of a fee al¬ 
lows the carrying on of a business 
without the performance of any oth¬ 
er condition, and the license is sub¬ 
ject to no restriction or regulation, 
and no option exists to refuse the 
Issuance of tlm license, then the pay¬ 
ment of the fee is a tax for revenue, 
and not a license fee.—Conard v. 
State, 16 A.2d 121, 2 Terry, DeL, 107. 

mcidentsl T9gwt^ktoxr affeat 
Fact that provision in statnte in¬ 
creasing license fee charged in ac¬ 
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cordance with number of stores oj>- 
erated might have incidental reg¬ 
ulatory effect tending to' discourage 
operation of multiple stores would 
not make act a regulatory rather 
than a revenue measure.—State ex 
reL State Board of Equalisation v. 
Glacier Park Co., MonL^ 164 P.2d 
366. 

Oenszia tax rather than excise tax 
A tax, imposed solely or primari¬ 
ly for purpose of raising revenue 
and merely granting person taxed 
right to conduct business or pro¬ 
fession, is not an excise tax using 
that term in the sense of a license 
fee, but general tax.—American Can 
Co. V. City of Tampa, 14 So.2d 208, 
152 Fla. 798. 

Amounts imposad held to be t a xes, 
and not license fees 

(1) Charge on all farmers having 
more than six cows who deliver milk 
or cream in city.—^Rossman v. City 
of Moultrie, 7 aE.2d 270, 189 Ga. 
681. 

(2) Consumers sales tax. 

Ark.—^McLeod v. J. E. BUwerth Co., 
171 S.W.2d 62, 205 Ark. 780, af¬ 
firmed 64 6.CL 1028, 822 t7.& 827, 
88 L.Ed. 1304. 

W.Va.—S. S. Eresge Co. v. City of 
Bluefleld, 188 SJBL 601, 117 W.Va. 
17- 

(8) License fee for coin-operated 
devices or slot machines 
Fla.—Kavanaugh v. Saxon Amuse¬ 
ment Co.. 176 So. 855, 130 Ela. 6— 
Jackson v. O’Connell, 154 So. 697, 
114 Fla 705. 

Ho. — Edmonds v. City of SL IjOuIs. 
156 S.W.2d 619. 848 Ho. 1063. 

(4) License tax for xtersons sellinST 
bakery products at wholesale.—Ham¬ 
ilton V. Collins, 154 So. 201, 114 Fla 
276. 

(5) Tax on fares or admissions to 
excursion steamboats operating as 
dance halla—Shannon v. Streckfus 
Steamers, 131 S.W.2d 883. 279 Ey- 
649. 

<6> Tax on motor fuel. 

Pa—Commonwealth v. Pure Oil 
154 A. 307, 303 Pa 112. 

Utah.—Garrett Freight Lines Ts 
State Tax Commission, 136 P-^ 
523, 108 Utah 890, 146 AX^R. 

—Carter v. State Tax 

96 P.2d 727, 98 Utah 96. 126 AJLJBL 

1402. 

<7> Tax on at 

In re Ck^Iumbla'Tobaesp^4^ 

Y., 38 F.Stt|ip.* 146^ AffiliMd. GJUU 
121 F.2d 641. 
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name by which it may be callcdj^ or the mode 
adopted to enforce paymentThe power of the 
Kcensing authority to revoke the license is not nec¬ 
essarily evidence that the fee required for the li¬ 
cense is a regulatory rather than a revenue meas- 
ure.7* 

Amount and use of funds as determining fac- 
tor. The amount imposed for the privilege of car¬ 
rying on a certain occupation or business is often 
an important factor in determining whether it is 
a license fee proper or a tax for revenue purpos- 
If the amount exacted does not exceed, and 
is intended to cover, the actual expense of issuing 
the license and inspecting and controlling the oc¬ 
cupation or business, it is a license fee proper and 


not a tax,^^ although the mere fact that the fee 
demanded is in excess of such expenses and there¬ 
fore incidentally produces revenue is not sufficient 
to make it a tax, where the object of the imposi¬ 
tion is not to raise revenue, but to regulate or con¬ 
trol the particular business^* Where, however, it 
appears that revenue is the main objective of the 
taxj'^s and the amount exacted is greatly in excess 
of the probable amount necessary to issue licenses 
and inspect and regulate the business,^® it is gen¬ 
erally regarded as a tax for revenue and not a li¬ 
cense tax. In determining the tiature of the tax 
or fee, the distribution of the fund obtained as a 
result of the statute is one element which may be 
considered along with others, but it is not the de¬ 
terminative factor-81 


(8) Other taxes. 

Axis.—Gila Heat Co. y. State, 276 
P. 1, 25 Aria 194. 

Ark.—^Town of Newark v. Edwards, 
185 S.W.2d 925, 208 Ark. 278. 

Hd.—Brown v. SUte, S A.2d 209, 177 
Hd. 321. 

Tex.—^Mntual Xiumber Co. v. Shep¬ 
pard. CivAipp.. 172 S.W.2d 494— 
Davis Y. White, Civ.App., 260 S. 
W. 128. 

37 C.J. p 170 note 47 Ea]. 

73. U.S.—^Jaekson v. State Board of 
Tax Gorn'ra of Indiana, D.C.lnd., { 
28 F.2d 852, reversed on other 

' grounds State Board of Tax Cozn'rs 
of Indiana v. Jackson, 51 S.Ct 
540. 282 tJ.S. 527. 75 D.Ed. 1248, 72 
AAiJt. 1464. 75 A.LuR. 1526, rehear¬ 
ing granted 51 S.Ct. 651, 75 L.Bd. 
1474. 

Ariz.—Corpus Onozls gnotod in O’Neil 
T. United Producers & Consumers 
Co-Op., 113 P.2d 645. 648. 57 Aria. 
295—Corpus Juris quoted £a Gi- 
ragi V. Hoore, 64 P.2d 819, 821, 49 
Arts. 74, 110 AD.B. 320, appeal dis¬ 
missed 57 S.Ct. 946. 301 U.S. 670, 
81 L.Ed. 1224. 

Cal.—^TreWIcox v. City of Sacra¬ 
mento, 266 P. 1015, 91 Cal.App. 
257. 

Fla.—American Can Co. v. City of 
Tampa. 14 So.2d 203, 152 Fla. 798. 

Idaha—^Independent School Dist, 
Class A, No. 1. Cassia County, v. 
Pfost. 4 P.2d 892, 51 Idaho 240, 84 
AD.R. 820. followed in City of 
BuHey v. Pfost, 4 P.2d 898, 51 
Idaho 255. 

Iowa.—Corpus Juris dM in Ed¬ 
wards db Browne Coal Co. v. City 
of Sioux City, 240 N.W. 711, 719, 
213 Iowa 1027. 

N.M.—Tharp v. City of Clovis, 279 P. 
69, 24 X.M. 161. 

Pm.—^AXTonson v. Cfity of Philadel¬ 
phia, 16 Pa.Dist. & Ca 427—Flynn 
V. Horst, Com.Pl., 58 Daupfa.Co. 78. 
aarmed 51 AM 54, 256 Pa. 20. 


Tex.—Corpus Juris died in Hurt v. 
Cooper, 110 S.W.2d 896. 899, 130 
Tex 432, certified ^luestions con¬ 
formed to, eSv-App., 113 S.W.2d 
929—^Ex parte Breibelbls, 109 S.W. 
2d 476, 123 TexCr. S3. 

Utah.—Corpus Juris dtad in State v. 
Packer Corporation, 297 P. 1013, 
1022, 77 Utah 500. 

Va.—City of Charlottesville v. Marks’ 
Shows, 18 S.R2d 890, 179 Va. 321. 

I 37 C-X p 171 note 48. 

74. Arlx—O’Neil v. United Produc¬ 
ers & Consumers Co-Op., 113 P.2d 
615, 57 Arix 295. 

Crixoissl penalty 

The fact that statute imposing li¬ 
cense or excise tax makes it misde¬ 
meanor not to pay license fee does 
not affect character of act as taxa¬ 
tion measure. 

Ariz.—O’Neil v. United Producers & 
Consumers Co-Op., supra—Glragi 
V. Moore. 64 P.2d 819, 49 Arix 74, 
110 AJLi.R. 320, appeal dismissed 57 
S.Ct 946, 301 U.a. 670, 81 L..Ed. 
1334. 

Ky.—^Reuben H. Donnelley Corpora¬ 
tion V. City of Bellevue, 140 S.W.2d 
1024, 283 Ky. 152. 

Purpose of license 
The statute requires the procure-! 
ment of a license for the privilege of 
engaging in business in order that 
tax commission may know who are 
in business and should pay sales tax 
and not for regulation.—O’Neil v. 
United Producers & Consumers Co- 
Op., 113 P,2d 645, 57 Arix 295— 
City of Phoenix v. State ex rel. Con¬ 
way, 85 P.2d 56. 53 Arix 28. 

76. CaL—Trebilcox v. City of Sac¬ 
ramento, 266 P. 1015, 91 Cai.App. 
257. 

78. Mich.—Detroit Retail Druggists’ 
Ass’n V. City of Detroit, 255 N.W. 
217, 267 Mich. 405. 

77. D.C.—^Busey v. District of Co¬ 
lumbia, 138 F.2d 592, 78 U.S.App. 
D.a 189. 


Pla.—American Can Co. v. City of 
Tampa, 14 So.2d 203, 152 Fla. 798. 
Ky.—^Blue Coach Lines v. Lewix 294 
S.W. 1080, 220 Ky. 116. 

Wash.—State v. MUler, 271 P. 826. 
149 Wash. 545. 

Wls.—State ex rel. Attorney General 

V. Wisconsin Constructors, 268 N. 

W. 238, 222 Wis. 279. 

87 CXJ. p 171 note 49. 

78. Fla.—^American Can Co. v. City 
of Tampa, 14 So.2d 203, 152 Fla. 
798. 

Mich.—^Perry v. Hogarth, 246 N.W. 

214, 261 Mich. 526. 

Mont—City of Bozeman v. Nelson, 

^ 237 P. 528, 78 Mont. 147. 

Or.—State v. McFall, 229 P. 79, 112 
Or. 183. 

Pa.—^American Baseball Club of Phil¬ 
adelphia V. City of Philadelphia, 
167 A. 891, 312 Fa. 311, appeal dis¬ 
missed 54 S.Ct 128, 290 U.S. 595, 
78 L.Ed. 524. 

Utah.—State v. Packer Corporation, 
297 P. 1018, 77 Utah 500. 

Va.—City of Charlottesville v. Harks’ 
Shows, 18 S.E2d 890, 179 Va. 321. 
37 C.J. p 171 note 50. 

78. Md.—^Maryland Theatrical Cor^ 
poration v. Brennan. 24 A.2d 911, 
180 Md. 377. 

88. lowx—Solberg v. Davenport, 232 
N.W. 477, 211 Iowa 612. 

Md.—^Maryland Theatrical Corpora¬ 
tion V. Brennan, 24 A.2d 911, 180 
Md. 377. 

Mich.—Detroit Retail Druggists’ 

Ass’n V. City of Detroit, 255 N. 
W. 217, 267 Mich. 405—Fletcher Oil 
Co. V. Bay City, 226 N.W. 248, 247 
Mich. 572—Vassan v, Minneapolis, 
St. P. & S. S. M. Ry. Co., 212 N. 
W. 78, 237 Mich. 464. 

Wls.—State ex rel. Attorney Gener¬ 
al V. Wisconsin Constructors, 268 
N.W. 288. 222 Wis. 279. 

Amount of fee or tax as affecting va¬ 
lidity see infra SS 18, 19. 

8L Utah.—Carter v. State Tax Com- 


454 



58 C.J.S. 


UCENSB3 


|3 


c. Betveea Purticolar Fees or Taxes 

(1) In general 

(2) Between license or excise tax and 

property taxes 

(1) In General 

Although there is no clear line of demarcation be- 
tween license, occupation, and privilege taxes, license 
fees or taxes proper may be distinguished from excise 
or privilege taxes. 

It has been held that there is no clear line of 
demarcation between the so-called license, occupa¬ 
tion, and privilege taxes, ^2 and, as discussed supra 
§ 1 c, the term “license tax’’ has been used indis¬ 
criminately to designate impositions exacted for 
the exercise of privileges of all kinds. Strictly 
speaking, however, there is a distinction between 
licenses and taxes, as discussed supra § 3 b, and, 
more particularly, between license fees or taxes 
proper on the one hand, and excise or privilege tax¬ 
es on the other hand.®^ The nature of a particular 
tax is not to be determined by the name given to 
it, or by the use of some particular form of words, 
but by the substance and realistic impact of the 
tax.®^ 


A license tax proper is usually incident to reg¬ 
ulation under the police powers of the state,*® 
whereas an excise or privilege tax is exacted un¬ 
der the taxing power primarily for purposes of 
revenue*® and is not an attempt at license and reg¬ 
ulation under the police powers*^ even though a 
privilege tax is imposed on the right to exercise a 
privilege and its pa 3 rment is invariably a condition 
precedent to the exercise of the privilege in¬ 
volved.** 

Between license fee or tax and occupation tax. 
The term “occupation tax” is sometimes applied to 
a license fee or license tax, as discussed supra § 
1 c, and the terms “license tax,” “occupation tax,” 
or “privilege tax” have been regarded as synony¬ 
mous as having for their object the regulation of a 
given business, or the control of the right to en- 
g^e in a given occupation-** In other cases, how¬ 
ever, a license fee is distinguished from an occu¬ 
pation tax** in that a license fee or license tax is 
primarily intended to regalate a particular calling 
or business, and not to raise revenue, while an oc¬ 
cupation tax is primarily intended to raise reve¬ 
nue by that method of taxation,*^ and in some in- 


misslon, 9$ P.^d 727, 98 Utah 96, 
126 A.l4.3Et. 1402. 

CtoUAxal ftmd 

Pact that revenue derived from li¬ 
cense fees is paid into g’eneral fund 
of city does not establish that tax 
is revenue measure or occupation | 
—City of Port Worth v. Gulf Re- j 
fining Co., 88 G.W.2d 610, 125 Tex. 
612. j 

General tax purposes I 

Pact that taxes on certain state 
lands are payable out of game pro¬ 
tection fund to be prorated among 
certain townships and school dis¬ 
tricts for general tax purposes does 
not establish that fees going into 
fund are taxes instead of licensea— 
Perry v. Hogarth, 246 N.W. 214, 261 
Mich. 526. 

88. Ky.—Shannon v. Streckftis 
Steamers, 181 S.W.2d 833, 279 E:y. 
649. 

83L Aria—O'Neil v. United Produc¬ 
ers & Consumers Co-Op., 113 PJ^d 
645, 57 Aria 295. 

Ky.—Shannon v. Streckfus Steamers, 
131 S.W.2d 833, 279 Ky. 649. 

Pa.—^Pennsylvania Liquor Control 
Board v. Publlcker Commercial Al¬ 
cohol Ca, 82 A,2d 914, 847 Pa. 
555. 

Xicense taxes disttBgQlShed from 
or use taxes 

(1) Generally.—O'Neil v. United 
Pr^ucers & Consumers Co-Op., 113 
P.2d 645, 57 Aria 295. 

(2) The sales or use tax is an 
excise tax rather than a license tax 
within constitutional provision per¬ 


mitting license taxes to be levied on 
such classes of persons as the leg¬ 
islature may deem proper.—^Moule- 
doux V. Maestri, 2 So.2d 11, 197 La. 
525. 

Sax held privilege tax 

Iowa.—^Towns v. Sioux City, 241 N. 

W. 658. 214 Iowa 76. 

84. Ala.—King 6b Boozer v. State, 3 
So.2d 672, 241 Ala. 667, reversed 
on other grounds State of Alabama 
V. Sling & Boozer, 62 S.Ct 43, 314 
U.S. 1, 86 luBd. 3, 140 A.L.H. 615. 
Pa.—^Plynn v. Horst, Com.Pl., 58 
Dauph.Co. 78, affirmed 51 A.2d 54, 
856 Pa. 20. 

Seed tax 

Statute leviring head tax on every 
person, firm or corporation engaged 
in business of purchasing horses or 
mules for purpose of resale does not 
levy tax on privilege or right to pur¬ 
chase horses or mules and does not 
levy ad valorem tax on animals pur¬ 
chased.—Nesbitt V. Gill, 41 S.E.2d 
646, 227 N.a 174. 

8& Washw—Pacific Telephone & T^-| 
egraph Co. v. City of Seattle, 21 
P.2d 721. 172 Wash. 649, affirmed 
54 S.Ct. 883, 291 U.S. 300, 78 USd. 
810. 

88. Ariz.—O'Neil v. United Produc¬ 
ers 6b Consumers Co-Op., 113 P.2d 
645, 57 Ariz. 295. 

^ash.—^Pacific Telephone 6b Tele¬ 
graph Co. V. City of Seattle, 21 P. 
2d 721, 172 Wash. 649, affirmed 
54 S.Ct. 383, 291 U.S. 800, 78 L.Hd. 
810. 

87. U.S.—East Ohio Gas Co. v. Tax 
Commission of Ohio, D.C.Ohio, 43 


F.2d 176. affirmed 51 S.Ct 499, 
283 U.S. 465, 75 L.Ed. 117L 

88. Ariz.—Stults Eagle Drug Co. v. 

Luke, 62 P.2d 1128, 48 Aria. 467. 
Cal.—^Douglas Aircraft Co. v. John¬ 
son, 90 P.2d 572, 13 Cal.2d 545— 
Ingels V. Riley. 53 P.2d 939, 5 Cal. 
2d 154, 103 A.L.B. 1. 

88. OkL—^In re Skelton Lead 6b Zinc 
Co.*s Gross Production Tax, 197 P. 
495. 81 Okl. 184. 

90. Ga—^Inter-City Coach Lines v. 

Harrison, 157 S.B. 873. 172 Ga 390. 
Ky.—Atterbury v. Waldeck, 270 S. 

W. 45. 46. 207 Ky. 318. 

Ohio.—Early 6b Daniel Co. v. City 
of Cincinnati. 5 N.E.2d 409. 58 Ohio 
App. 397. 

Tex.—Auto Transit Co. v. City of 
Pt Worth. Clv.App., 182 S.W. 685. 
error refused. 


91. Fla—^American Can Co. v. City 
of Tampa, 14 So.2d 203, 152 Fla 
798. 

Ga—Winter-City Coach Lines v. Har¬ 
rison, 157 S.E. 673, 172 Ga 890. 


Kan.—^Dulf v. Garden City, 251 P. 

1091. 122 Kan. 890. 

N.M.^—^Tharp v. City of Clovis, 279 
P. 69. 34 N.M. 16L 


Or.—Portland Van 6b Storage Co. ▼. 
Hosa 9 P.2d 122. 139 Or. 434. 81 
A.L.R. 113$. 

Tex.—Hurt v. Cooper, 118 SMM 39C 
130 Tex. 433, oerttted . wiiH e xn 
conformed to, 


929—<aty 0^ Fo^ 

Refining 

Tex. 518. 

37 OJ. p 171 note 54. 
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stances incidentally for regulation.** It has also 
been held that a fee or tax in payment of a license 
required as a condition precedent before a business 
or occupation can be carried on is a license tax 
whereas a tax assessed on the occupation or busi¬ 
ness in which such license authorizes one to en¬ 
gage is an occupation tax.** 

Between occupation tax and excise tax. It has 
been held that, where a tax is imposed and meas¬ 
ured by the amount of business done or the ex¬ 
tent to which a privilege is conferred or exercised 
by the taxpayer, irrespective of the value of his 
assets, it is an ‘‘excise tax,” but if the tax is meas¬ 
ured by the gross receipts of the business it is an 
“occupation tax,” which is one form of excise 
tax.*^ 

Between occupation tax and sales tax. A so- 
called sales tax may be one exacted for the priv¬ 
ilege of engaging in the business of selling, as dis¬ 
cussed supra § 1 c, and in such case it has been 
considered an occupation tax.** However, a sales 
tax imposed on the purchase of goods has been 
held not to be an occupation tax,*® and the fact 
that an occupation tax is measured by gross income 
or sales has been held not to change its character 


or to make it a sales tax.** 

Between occupation tax and income or poU tax. 
Occupation taxes are neither income taxes** nor 
poll taxes** in the ordinary meaning of those 
terms. 

Between sales tax and use tax. A sales tax and a 
use tax are different in conception and are assess¬ 
ments on different transactions, although they may 
bring about the same result.* They are distinguish¬ 
able in that the sales tax is a tax on the freedom 
of purchase, while a use tax is a tax on the enjoy¬ 
ment of that which was purchased.* A sales tax 
is imposed on property at the time of the sale there¬ 
of, whereas a use tax is imposed on property when 
such property is put to use in the manner contem¬ 
plated by a given taxing act, with a presupposition 
of ownership.* A sales tax and a use tax are com- 
plemental of each other® in that the use tax serves 
to place on an equal footing manufacturers and re¬ 
tailers within a state whose transactions are sub¬ 
ject to sales tax, and out-of-the-state competitors 
from whom persons within the state may purchase 
goods for use within the state without payment of 
the sales tax.* 

Gasoline tax. Various taxes imposed on the sale. 


95. Tenn.—^McUillan v. Knoxville, 
202 aw. 05. 130 Tenn. 310. 

37 G.J. p 171 note 55. 

sa. Ga.—^Inter-Clty Coach Lines v. 

Harrison. 157 aS. 673. 172 Ga. 390. 
94- Mo.—Vienesney v. Kansas City, 
200 S.W. 700, 305 Mo. 4S8. 
Ooespatiom and pxMlera taac 
The license tax imposed hy ordi¬ 
nance levying a license tax of a dat 
sum per annum on automatic slot 
machines used for purpose of deliv- 
erlner soods, wares or merchandise, 
is not a ^Inerchants occupation tax.** 
within statute requiring: merchants 
occupation tax to be graduated in 
proportion to annual sales, but is a 
**PTiyilege tax** sanctioned by stat¬ 
ute authorising a municipality to im¬ 
pose a license tax on any business, 
avocation, pursuit, or caUing special¬ 
ly named as taxable in the charter. 
—Mmonds v. City of St. Louis, 156 
aw.ld eit. 341 Mo. 1963. 

96. S.D.—State v. Van Daalan, 11 
Vt.WXa 521, 09 S.IX 46$. 

3k resalt such a tax rests on sales, 
and. it there are no sales, no tax is 
dne.—Standard Oil Co. of Kentucky 

T. State, 118 So. 281. 218 Ala. 243. 
96- N.H.—Havens v. Attorney Gen¬ 
eral. 14 A2d 036. 31 N.H. 115. 

WTm 111.—IDepartment of Revenne ▼. 
Jennlson-liraght Corp., 06 N.ELZd 
its. 303 HI. 40L 

Watb.—Seattle Gas Ca v. City of 


Seattle. 78 P.2d 1312. 192 Wash. 
456. adhered to 77 P.2d 382, 192 
Wash. 456. 

Privily tax 

Gross receipts tax Imposed by 
Chain Store Act was not sales tax 
but privilege tax measured by pre¬ 
ceding month*s businesa—^Liggett 
Drug Co. V. Lee, 171 So. 32$, 126 Fla 
359. 

98. Ill.—Reif V. Barrett, 188 N.B. 

880. 355 111. 104. 

37 C.J. p 173 note 7L 

99w Ga—^Rome v. McWilUams, 52 
Ga 2ol. 

87 C.J. p 173 note 72. 

L U.S.—McLeod v. J. E. Dllworth 
Co., Ark., 64 S.Ct. 1023, 1030, 822 

U.S. 327. 340, SS L.Bd. 1304, 1810. 
Ark.—Mann v. McCarroll, 130 S.W. 

2d 721, 108 Ark. 628. 

K.C—Johnston v. Gill, 32 SJSlXa 30, 
224 M.G. 638. | 

Partioiilar taxes 

<1> The Gross Receipts Act is a 
sales tax and not a use tax act.— 
State ex rel. Commissioner of Reve¬ 
nues T, Hollis & Co., 190 S.W.2d 086, 
200 Ark. 455. 

(2) A tax on the storage, use, or 
consumption within the state of 
tangible personal property purchas¬ 
ed from a retailer within or without 
the state is a use tax and not a sales 
tax.—Johnston v. Gill, 32 S.R2d 30. 
224 N.a 038. 


<3) Tax of certain per cent on 
sales price of motor vehicles used 
within state is not a sales tax on 
extraterritorial transaction, as ap¬ 
plied to automobile purchased out¬ 
side state and then brought into 
state, but excise or use tax collected 
for privilege of operating automo¬ 
biles within state.—^Powell v. Max¬ 
well, 186 S.E. 326, 2X0 N.a 111. 

& IX.S.—McLeod v. J- B. Dilworth 
Co., Ark., 04 6.Ct. 1028, 1030, 322 

U. S. 327, 340, 88 L.Ed. 1304, 1319. 
N’.C.—J’ohnston v. Gill, 32 S.E.2d 30, 

224 N.C. 638. 

Ame of as se ss me nt 
Sket that statute imposing use tax 
provides for assessment of tax at 
time of sale and prior to time pur¬ 
chaser comes into actual possession 
of the thing purchased does not al- 
I ter essential character or purpose of 
the tax itself.—Johnston v. Gill, su¬ 
pra. 

3; TJ.S.—State of Minnesota v. Ris- 
tine, D.C.Minn., 36 F.Supp, 3, re¬ 
versed on other grounds, CCLA., 
State of Minnesota v. Keeley, 126 
F.2d 863. 

4. Cal.—Chicago Bridge A Iron Co. 

V. Johnsox}, 119 P.2d 945, 10 CaL2d 
162—^Hkwley v. Johnson, 136 P.2d 
638. 58 CalJV.pp.2d 232. 

Colow—^Fifteenth Street Inv. Co, v. 
People, 81 P.2d 764, 102 Colo. 671. 

5. tJ.S.—In re Lbs Angeles Ziuniber 
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distribution, storage, or consumption of gasoline 
or other liquid fuel for use in operating motor ve¬ 
hicles have been regarded as license or excise 
taxes.® Under some statutes the tax is a privi¬ 
lege or occupation tax on the business of selling 
or distributing gasoline,*? but under other statutes 
the tax is not a license or occupation tax on the sell¬ 
er, but an excise tax on the consumption or use of 
the commodity itself® imposed on the consumer.® 
It has been held that a gasoline tax is not a “toll” 
against the driver of a motor vehicle for the priv¬ 
ilege of operating on the highways,although it 
has been said that it amounts to the same thing 
and it has also been held that, where the statute ex¬ 
pressly requires the seller to collect the tax from 
the purchaser of gasoline, the thing which is really 


taxed is the use of the motor vehicle upon the pub¬ 
lic highway, the extent of such use being measured 
by the quantity of gasoHne or fuel consumed, 
notwithstanding another statute imposes a privilege 
tax according to the capacity of the vehicles;^® 

(2) Between License or Excise Tax and 
Property Taxes 

A distinction exists between license, occupation, 
privilege, or excise taxes and property taxes; the char¬ 
acter of a tax as a property tax or a license tax must 
be determined by its incidents, and from the natural 
and legal effect of the language employed, and not by 
the name by which it Is described. 

Although the distinction is sometimes a close 
one,^^ a tax on an occupation or privilege, whether 
it is called a “license tax,” an “occupation tax,” a 


Products Co., D.C.Cal., 45 P.Supp. 
77. 

Ala.—State v. Southern Kraft Cor¬ 
poration, 8 So.2d 886. 243 Ala. 223. 
Cal.—Chicago Bridge & Iron Co. v., 
Johnson. 119 P.2d 946, 19 Cal.2d 
162—^Brandtjen & Kluge v. Finch¬ 
er, 111 P.2d 979, 44 Cal.App.2d 
Supp. 939. 

Colo.—^Fifteenth Street Inv. Co. v. 
People. 81 P.2d 764, 102 Colo. 671. 

■Che ooajRimexa and users tax act 
is particularly designed to prevent 
consumers from escaping pa3nnent of 
sales tax by going outside the state 
and purchasing tangible personalty 
in any one month in excess of a cer¬ 
tain value and bringing it into the 
state for their use or consumption.— 
Oklahoma Tax Commission v. Sis¬ 
ters of the Sorrowful Mother, 97 P. 
2d 888, 186 Okl. 339. 

6b U.S.—State of ZiOuisIana v. At¬ 
las Pipeline Corporation, D.C.LA., 
33 F.Supp. 160—^Monamotor Oil Co. 
v. Johnson, D.CJEowa, 3 F.Supp. 
189, affirmed 54 S.Ct. 575, 292 U. 
S. 86. 78 L,.Bd. 1141. . 

La.—State v. City of Monroe, 149 So. 
541, 177 La. 983. 

Neb.—State v. Smith, 281 N.W. 861, 
135 Keb. 423. 

Nja.—Tirrell v. Johnston. 171 A. 641, 
86 N.H. 530, affirmed 55 S.Ct. 238, 
293 U.S. 533, 79 UBM 641. 

N.M.—George B. Breece Lumber Co. 
V. Mirabal, 287 P. 699. 34 N.M. 643, 
affirmed George EL Breece Lumber 
Co. V. Asplund, 51 S.Ct. 852, 283 
U.S. 788, 75 L.Ed. 1415. 

N.C.—O’Berry v. Mecklenburg Coun¬ 
ty. 151 S.BL 880. 198 N.a 367, 67 
A.L.R. 1304. 

Ohio.—State v. Canfield Oil Co., 171 
NJB. Ill, 84 Ohio App. 267, af¬ 
firmed Benoline Co. v. State, 171 
N-B. 83. 122 Ohio St. 175. 

S.C.—Gregg Z>yeing Co. v. Query, 164 
S.EL 588, 166 ac. 117, affirmed 52 
act. 681, 286 U.a 472, 76 L.Bd. 
1232, 64 A.L.R. 831. 


Tex,—State v. City of EH Paso, 1431 
aw.2d 366. 135 Tex. 359. I 

42 CJ. p 737 note 48. 

Purpose of gasoline tax see supra; 
S 2. 

She gasoUna tax has its ozfgSxL not i 
as a sales tax on the commodity 
but as a tax on the privilege of us¬ 
ing the highways.—McCarroU v. 
MitoheU, 129 aW.2d 611, 198 AriL 
435. 

Payment im advasoe does not af¬ 
fect the nature of the so-oalled gas¬ 
oline road toll.—^Tirrell v. Johnston, 
171 A. 641, 86 ISr.H. 530, affirmed 55 a 
Ct 238, 298 n.S. 538, 79 L.Bd. 541. 
State and not oouuty tax 
Second gas tax levy and appro¬ 
priation of proceeds constitutes state 
tax, and not county excise tax.— 
Carlton v. Mathews, 137 So. 815, 168 
Fla. SOL 

7. Ela.—U. a V. Lee, 13 So.2d 919. 
153 Ela. 94—^Amos v. Mathews, 126 
So. 808, 99 Ela. 1, 65. 115. 

UL—Chicago Motor Club v. ECinney, 
160 N.B. 163, 329 UL 120. 

Minn.—Ameson t. W. H. Barber Co., 
297 N.W. 335, 210 Minn. 42. 

Miss.—City of Jackson v. State, 126 
So. 2, 156 Miss. 806. 

Mont.—State t. Silver Bow Refining 
Ca. 272 P. 584, 83 Mont. 380. 

Tex.—City of EA Pase v. State, Civ. 
App., 185 S.W.3d 768, reversed on 
other grounds State v. City of B1 
Paso. 143 aw.2d 365, 185 Tex. 
359. 

& SCy.—Commonwealth, by Kelson. 
V. Dixie Greyhonnd Xdnes, 72 8.W. 
2d 1082, 255 Ky. 111. 

Ohio.—Cincinnati Oil Works Co. v. 
City of Cincinnati, 177 KJSL 768, 
40 Ohio App. 8, affirmed City of 
Cincinnati v. Cincinxiati Oil Woxks 
Co., 175 KJES. 699, 123 Otdo SL 448. 
lUtenEt of statute 

Act providing that no other excise 
or license tax should be levied on 
gasoline did not indicate that tax, 
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was privilege tax on business of aell- 
ing.—Shanks v. Kentucky Independ¬ 
ent OU Co., 8 S.W.2d 883, 225 Ky. 
303. 

9. U.S.—^Texas Co. v. Blue Way 
Lines, C.C.A.Ma8s., 93 F.2d 593. 
la K.H.—Tirrell v. Johnston. 171 A. 
641, 86 K.H. 530, affirmed 55 5.Ct. 
238. 293 U.S. 533, 79 L.Bd. 841. 

42 C.J. p 737 note 51. 

Statutory deserlptloa of charge im¬ 
posed as ^‘road toll*’ Is not conclusive 
as to its character, which must be 
determined by what the statute does. 
—^Tirrell v. Johnston, supra. 

11. KJH.—^In re Opiniem of Justices, 
120 A. 629, 81 K.H. 553. 

42 C.J. p 738 note 52. 


IS. Ark.—Standard Oil Co. ▼. Bro- 
. die, 239 5.W. 753, 153 Ark. 114. 
Chcdoei of roads 

Statute Imposing charge for sub¬ 
jecting state roads to given amount 
of destructive use is none the less a 
charge for use, although motorist 
may choose roads to be used.—^Tir- 
reU V. Johnston, 171 A. 641, 86 KJE. 
580, affirmed 55 S.Ct 238, 293 U.S. 
533, 79 L.Bd. 641. 
zrot a tax for general purposes 

The motor vehicle fuel tax is not 
a tax for general purposes, but Is a 
privilege tax exacted from those who 
use the highways, in proportion to 
the Tise. for the construction and 
maintenance of hlghwasrs.—Union 
Pac. R. Co. V. Riggs, Idaho, 165 P. 
2d 926. 


13. Ark.—Standard Oil Co. v. Bro- 
die, 239 aw. 753, 158 Aifc 114. 


14. CaL—^Ingels v. Riley, 53 
939, 5 Cal.2d 154, 103 A.Llt. L 
Mich.—Corpus Juris cited a R 
Smith Co. V. Fitxgerald. 25| HW 
852, 357, 270 Mich. 559^ SPiMStl Afah 
missed C. F. Smith v# 

56 act 115, 296 UJ3L m If Ufli 
470. 


K.T.—^Zntem^ttlpitta 
Taae. US HJL fiK SM 
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"privilege tax,'’ or an "excise tax,” is not a tax [ on property,^® This rule has been applied to par- 


25. U.S.—West India Oil Oo. v. San- 
cho, C.C.A.Puerto Bico. lOS F.3d 
144, amrmed West India Oil Co. v. 
Domenech, Si S.Ct 90. 311 U.S. 20. 
85 LkEd. 1$, rehearing* denied West 
India Oil Co. (Puerto Hico) v. Do- 
menech. 61 S.Ct. 314. 311 U.S. 729. 
85 Li.Ed. 474—^Pauley v. State of 
California. C.C.A.Cal.. 75 P.2d 
120, followed in Lisugham t. State 
of California, 77 F.2d 1005—Pacific 
American Fisheries v. Territory of 
Alaska, Alaska. 2 F.2d 9. affirmed 
46 S.Ct. 110, 269 U.S. 269, 70 L.Ed. 
270—^United Artists Corporation v. 
James. D.C.W.Va., 23 F.Supp. 358, 
affirmed James v- United Artists 
Corporation, 59 S.Ct, 272. 305 U.S. 
410, 33 L-Fd. 256—U. S. v. Query, 
D.C.S.C.. 21 F.Supp. 784—^Rainier 
Nat. Park Co. ▼. Martin. D.C.Wash., 
18 F.Supp. 481, affirmed 58 S.Ct. 
478, 302 U.S. 661, 82 U.Ed. 511. j 
Ala—^Board of Education of Jeffer¬ 
son County V. State ex ret Car¬ 
michael. 1S7 So. 414, 237 Ala 434 
—City of Birmingham v. State ex 
rel. Carmichael, 170 So. 64, 233 Ala 
138—^Exchange Drug Co. v. State 
Tax Commission, 117 So. 673. 218 
Ala 115, followed in 122 So. 917, 
219 Ala 701, and appeal dismissed 
Exchange Drug Co. v. MeXeel, 49 

S. Ct. 176, 278 U.S. 577, 73 D-Ed. 
515. and Exchange Drug Co. v. 
liong, 50 S.Ct 244, 281 U.S. 693. 
74 D.Ed. 1122. 

Aria—Stults Eagle Drug Co. v. Duka 
62 P.2d 1126, 48 Aria 467—White 
V. Hoore. 46 P.2d 1077, 46 Aria 
48—City of Glendale v. Betty, 43 
P,2d 206, 45 Aria 327—Home Acci¬ 
dent Ins. Co. V. Industrial Com¬ 
mission of Arizona. 269 P. 501, 
34 Aria 201—Terrell v. McDonald, 
255 P. 485, 32 Aria 30. 

Ark.—Cook ▼. Wilson, 187 S.W.2d 7, 
298 Ark. 459, affirmed In part and 
reversed in part on other grounds 
Wilson T. Cook, 66 S.Ct. 663, 327 
U.S. 474, 80 KEd. 793, and man¬ 
date conformed to and recalled in 
part 193 S.W.2d 818—Thompson v. 
Wiseman, 75 S.W.2d 393, 189 Ark. 
852. 

Cal.—^Kaiser land ft Fruit CJo. v. 
Curry, 103 P. 841, 155 Cal. 638— 
California Institute of Technology 

T. Johnson. 132 P.2d 61, 55 CaLApp. 
2d 857—^Edward Brown ft Sons v. 
McCblgan, 128 P.2d 186, 53 Cal. 
App.2d 594. 

Fla—Jerome H. Sheip Co. v. Amos, 
130 So. 699. 100 Fla 863. 

Ga—City of Atlanta v. Georgia Milk 
Producers Confederation, 200 S.EL 
712. 187 Ga 117. 

Idaho.—State ex rel. Graham v. Enk- 
Ing. 82 P.2d 649. 59 Idaho 321. 

IlL—People ex rel. Herlihy Mid-Con¬ 
tinent Co. T. Nudelman. 18 K.R2d 
315, 370 lit 237—Reif t. Barrett, 


188 N.E. 889. 355 liL 104—Winter 

V. Barrett. 186 N.B. 113, 352 Dl. 
441. S9 A.D.R. 1398. 

Ky.—Corbin Toung Men’s Christian 
Ass’n V. Commonwealth, 205 S.W. 
388. 181 Ky. 384, 1 A.L.R. 264. 

Da—^State v. Standard Oil Co. of 
Douisiana 178 So. 601, 188 Da 
978—Wright v. Imperial Oil & Gas 
Products Co.. 148 So. 6S5, 177 Da 
4S2—^Fleischmann Co. v. Conway, 
122 So. 845. 168 Da 547, followed 
in Gerde-Xewman & Co. v. Clonway, 
122 So. 849. 168 Da 559. 

Md.—Anne Arundel County Com’rs 
T. English, 35 A2d 135, 182 Md. 
514. 

Mich.—Ooxpns Jkris died In C. F. 
Smith Co. V. Fitzgerald, 259 H.! 

W. 352. 357, 270 Mich. 659, appeal 
dismissed C. F, Smith Co. v. At¬ 
wood. 56 S.Ct. 115. 298 U.S. 659, 
80 D.Ed. 470. 

Miss.—Southern Package C!orporation 
V. State Tax Commission, 164 So. 
45, 174 Miss. 212. 

Mo.—Garrett v. City of St. Douis, 
25 Mo. 505, 69 Am.D. 475. 

Neb.—^State v. Marsh, 227 N.W. 926. 
119 Neb. 197, appeal dismissed 
State of Nebraska ex ret Beatrice 
Creamery Co. v. Marsh, 51 S.Ct 
88, 282 U.S. 799, 75 D.Ed. 719. 

N.J.—^Independent Warehouses v. 
Scheele, 45 A.2d 703, 184 N.J.Daw 
133, affirmed 67 S.Ct. 1062. 

N.M.—State ex ret Atty. Gea v. 

Tittmaan, 75 P.2d 701, 42 N.M. 76. 
N.C—Powell V. Maxweit 186 S.E. 
326, 210 N.C. 211, 

Pa.—^Pennsylvania Diquor Control 
Board v, Publicker Commercial Al¬ 
cohol Co., 32 A.2d 914, 847 Pa. 555 
—Stephano Bros, v, Ebunilton, 
Com.PL. 48 Dauph.C:k>. 439. 

Tex.—Producers’ Oil Co. v. Stephens, 
99 S.W. 157, 44 Tex.Civ.App. 327, 
error refused. 

Wash.—Great Northern Ry. Co. v. 

State, 93 P.2d 694, 200 Wash. 392. 
10 C.J. p 61 note 2—87 C.J, p 171 note 
57—57 C.J. p 538 note 66 [at 
Property taxes distinguished from 
excise or other taxes generally see 
the C.J.S. title Taxation § 3, also 
61 C.J. p 74 note 60. 

Spedfio taaws 

Dieense taxes, privilege taxes, and 
occupation taxes are specific taxes 
and not ad valorem taxes on prop¬ 
erty.—C. F. Smith Co. v. Fitzgerald, 
259 N.W. 852, 370 Mich. 659. ap¬ 
peal dismissed C F. Smith Co. v. 
Atwood, 56 S.Ct 115, 296 U.S. 659. 
80 D.Ed. 470. 

Saxes on privilegea or civil sights 
Every laborer, farmer, merchant, 
mechanic, or professional rn»n may 
be taxed for the privilege of pursu¬ 
ing his calling, and such taxes are 
not taxes on property but are taxes 
on privileges or civil rights held 
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and exercised by the sanction of law. 
—Miller v. Michigan State Apple 
Commission, 296 N.W. 245, 296 Mich. 
248. 

Occupation, or privilege taxes, and 
sot property taxes 

(1) Dieense tax of a fiat sum per 
annum on automatic slot machines 
used for purpose of delivering goods, 
wares or merchandise.—^Edmonds v. 
City of St. Douis. 156 S.W.2d 619, 348 
Mo. 1063. 

(2) Dieense tax on boats carrying 
fishing parties for hire.—^Yourison v. 
State, 140 A. 691. 3 W.W.Harr., Del.. 
577. 

(3) Poundage fee on fish purchas¬ 
ed by wholesale fish dealer.—State v. 
Jutstrom Fish Co.. 39 P.2d 355, 149 
Or. 362. 

(4) Tax imposed as an annual 
charge on the right to continued 
corporate activities.—^Dicklng v. 
Hays Dumber Co.. 19 N,W.2d 148, 146 
Neb. 240. 

(5) Tax imposed on business of 
mining. 

Alaska.—Territory of Alaska, by Ol¬ 
son V. Hawkins, 9 Alaska 578. 
Idaho.—^Idaho Gold Dredging CJo. v. 
Balderston, 78 P.2d 105, 58 Zdeffio 
692. 

(6) Tax imposed on each store of 
an owner operating one or more 
stores.—Standard Oil Co. (Indiana) 
V. State Board of Equalization, 99 
P.3d 229, 110 Mont 5. 

(7) Tax imposed on professional, 
tec hn ical, or scientific services per¬ 
formed on a fee basis.—Rlnn v. Bed¬ 
ford, 84 P.2d 827, 102 Colo. 475. 

(8) Tax on coin-operated music 
and amusement devicea—^Pox v. Gal¬ 
loway, 148 P.2d 922, 174 Or. 339. 

(9) Tax on each standard-packed 
box of oranges, grapefruit or tanger¬ 
ines grown in state.—C, V. F7oyd 
Pmit Co. V. Florida Citrus Commis¬ 
sion, 175 So. 248, 128 Fla. 565, 112 
AD.It 562. followed in Stewart v. 
Knott 175 So. 254, 128 Fla. $54. 

(10) Tax on every person doing a 
business of purchasing notes or oth¬ 
er forms of indebtedness secured by 
liens on automobiles and other tangi¬ 
ble personalty.—Stone v. General 
Contract Purchase (Corporation, 7 So. 
2d 806, 193 Miss. 301, 140 A.D.R. 
1029, followed in C. D T. (Corpora¬ 
tion T. Stone, 7 So.2d 811, 193 Miss. 
344, affirmed 63 S.Ct 66, 317 U.S. 
591, 87 D.Ed. 484. Followed in Stone 
V. Universal Credit Co., 7 So«2d 820. 
193 Miss. 354, gffirmed 63 S.Ct 66. 
317 U.S. 591, 87 D.Ed. 484. Followed 
in Stone v. Yellow Mfg. Acceptance 
Corporation, 7 So.2d 820, 193 Miss. 
338, affirmed 68 S.Ct 66, 317 U.S. 591, 
87 D.Ed. 484, rehearing denied 63 
S.Gt 157, 317 U.& 708, 87 D.Ed. 565. 
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ticular excise or privilege taxes^ such as sales tax* trolled and governed by rules and principles cu¬ 
es,^® or use taxes,^^ or taxes of such a nature as ap- tirely different,*® and are essentially different, in 

plied to the sale, consumption, or storage of gaso- both their diaractcr and their mission,** although 

line or other motor vehicle fuel.** there is some authority holding that an excise tax 

License or excise taxes and property taxes are on production or sale is in effect a tax on the prop- 

separate and distinct species of taxes,*® are con- erty produced or sold.** The sole mission or func- 


(11) Tax on persons engaged in 
producing oil from ground based on 
quantity of oil produced.—^McAdams 
Oil Co. V. City of Los Angeles, 89 P. 
2d 729, SS Cal.App.2d 359. 

(12) Tax on soft drink dealers and 
theaters.—Wingfield v. South Caro¬ 
lina Tax Commission, 144 S.11 34S, 
147 S.C. 116. 

(18) Tax on storage of petroleum 
products after losing character of in¬ 
terstate shipment.—Jerome H. Sheip 
Co. V. Amos, 130 So. 699, 100 Sla. 863. 
(14) Other taxes. 

Ala.—^Barefield v. State, 79 So. 396, 
16 AlaA.pp. 491. 

Ariz.—^Morris v. State, 9 P.2d 404, 
40 Ariz. 82, followed in 9 P.2d 407, 
40 Ariz. 42. 

La.—Louisiana State Oept. of Agri¬ 
culture V. SibUle, 22 So.2d 202, 207 
La. 877. 

\Tinn. —State ex rel. Oliver Iron Min¬ 
ing Co. V. Armson, 23.2 K.W. 35, 181 
Minn. 221. 

37 CJ. p 171 note 57 taL 

le. U.S.—Glenn L. Martin Co. v. tJ. 

S., I>.C.Md., 23 F.Supp. 262, re¬ 
versed on other grounds, C.CJL, 
100 F.2d 793, reversed on other 
grounds 60 S.Ct. 82, 308 U.S. 62, 84 
L.Bd. 82, 124 A.L.R. 1017. 

Ala.—^Frazier v. State Tax Commis¬ 
sion, 175 So. 402, 234 Ala. 353, 
110 A.LuB. 1479. 

Ariz.—City of Phoenix v. State ex 
reL Conway, 85 P.2d 56, 53 Ariz. 
28—Stults Eagle Drug Co. v. Luke, 
62 P.2d 1126, 48 Ariz. 467. 

C!al.—Asher v. Johnson, 79 P.j2d 457, 
26 CaLApp.2d 403—M. G. West Co. 
V. Johnson, 66 P.2d 1211, 20 Cal. 
App.2d 95, certiorari denied and 
appeal dismissed Johnson v. M. G. 
West Co., 58 S.Ct 45, 802 U.S. 638, 
82 L.Ed. 497, rehearing denied 58 
S.Ct. 525, 303 U.S. 666, 82 LJBd. 
1128—Roth Drugs v. Johnson, 57 P. 
2d 1022, 13 CaLApp.2d 720. 

Ga.—City of Atlanta v. Georgia Milk 
Producers Confederation, 200 S.B. 
712, 187 Ga. 117. 

Mich.—Metzen v. Department of 
Revenue, 17 Nr.W-2d 860, 310 Mich. 
622— Gardner-White Co, v. Dunck- 
el, 295 M.W. 624, 296 Mich. 225— 
Montgomery Ward & Co. v. Fry, 
269 N.W. 166, 277 Mich. 260. 

Utah.—W. F. Jensen Candy Co. v. 
State Tax Commission, 61 P.2d! 
629, 90 Utah 359, 107 A.L.R. 26L 
17. Cal.—Brandtien & Rluge v. Fin-1 
Cher, 111 P.2d 979. 44 CaLApp.2d 
Supp. 939. I 


Mich.—Western Elec. Co. ▼. State, 
20 N.W.2d 734. 812 Mich. 632— 
Banner Laundering Co. v. Gundry* 
298 N.W. 78. 297 Mich. 419. 

1& U.S.—Dixie Greyhound Lines ▼. 
McCDarroll, C.CJLArk., 101 F.2d 
572, affirmed McCarroll v. Dixie 
Greyhound Lines, 60 S.Ct. 504, 309 

U. S. 176, 84 L.Ed. 683, rehearing 

60 S.Ct. 610. 809 U.S. 696,! 
84 Ij.Ed. 1086—American Airways 

V. Wallace, D.C.Tenn., 67 F-2d 877, 

affirmed 53 S.Ct. 15. 287 U.5. 566, 
77 LuEd. 498—Mid-GonUnent Air 
Express Corporation v. Lujan, D.C. 
N.M.. 47 F.2d 266—Trlnltyfarm 

Const. Co. V. Grosjean, D.CXa., Si 
F.Supp. 785, affirmed 54 S.Ct. 469, 
291 U.S. 466, 78 L.Ed. 918, re¬ 
hearing denied 54 6.Ct 712, 292 U. 
S. 604, 78 L.Ed. 1466. 

Ala.—^Town of GuntersviUe ▼. 

Wright. 135 So. 684, 223 Ala. 349. 
Ark.—Sparling v. Refunding Board, 
71 S.W.2d 182, 189 Ark. 189. 

Fla.—Orange State Oil Co. v. Amos, 
130 So. 707, 100 Fla. 884. 
m.—People V, Deep Rock Oil Corpo¬ 
ration, 175 N-E. 572, 843 Dl. 888. 
Ind.—GaflU v. Bracken. 145 M.I1 312, 
195 Ind. 551, rehearing denied 146 
N.E. 109, 195 Ind. 551. 

Iowa.—State v. City of Des Moines, 
266 N.W. 41, 221 Iowa 642. 

La.—State v. Standard Oil Co. of 
Louisiana, 182 So. 531, 190 Leu 338. 
Mo.—Vlquesney v. Ka nsas City, 266 

S. W. 700, 305 Mo. 488. 

Neh.—State v. Cheyenne County, 256 
N.W. 67, 127 Neb. 619—Burke v. 
Bass. 242 N.W. 606, 128 Neb. 297. 
N.M .—Qeoree EL Breece Lumber Co. 

T. MirabaL 287 P. 699, 34 N.M. 643. 
affirmed George E. Breece Lumber 
Co. V. Asplimd. 51 S.Ct. 352, 288 

U. S. 788, 75 L.Ed. 1415. 

N.G—O’Berry v. Mecklenburg Coun¬ 
ty, 151 S.E. 880, 198 NXX 357, 67 
A.L.R. 1304. 

Tex.—Grayburg Oil Co. v. State, Com. 
App., 3 S.W.2d 427, reversed on 
other grounds 49 S.CL 185, 278 U.S. 
582, 73 L.Ed. 619. 

Utah.—Grodcett ▼. Salt Lake Coun¬ 
ty, 270 P. 142, 72 Utah 837, 60 A. 
L.R. 867. 

42 C.J. p 737 notes 49. 56. 

Stozage tax 

Where payment of gasoline sales 
tax imposed by ordinance relieves 
from pasnnent of storage tax, stor¬ 
age tax is not a property tax requix^ 
ing assessment in proportion to val¬ 
ue of property involved.—State ex 
reL People’s Motoibus Cow of St. L«ou- 
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is V. Blaine, 58 e.W.2d 975, 332 Mo. 
582. 

Xegislative intent 
Under statute imposing tax on 
gasoline and other motor fuels, leg¬ 
islative intent was to impose an ex¬ 
cise tax on persons using highways 
for purpose of propelling motor ve¬ 
hicles on them.—Anastasio v. Gulf 
Oil Corp., 42 A.2d 149, 131 Conn. 708. 

19. ni.—Reif V. Barrett, 188 N.E. 
889, 855 ni. 104. 

Neb.—^Licking v. Hays Lumber Co., 
19 N.W.2d 14$, 146 Nebu 240. 

N.J.—^Independent Warehouses v. 
Scheele, 45 A.2d 703. 184 N.J.Law 
133, affirmed 67 S.Ct. 1062. 

Okl.—In re Skelton Lead & Zinc Co.’s 
Gross Production Tax, 197 P. 495, 
81 Okl. 134. 

Pa.—^Pennsylvania Liquor Control 
Board v. Publicker Commercial Al¬ 
cohol Co., 82 A.2d 914, 347 Pa. 555 
—Stephano Bros. v. Hamilton, 
Com.Pl., 48 DauphCo. 439. 

Tex.—Community Public Service Co. 

V. James, Civ.App., 167 S.W-2d 
588, error refused. 

Affixing of stamp 

E^ct that, under statute imposing 
tax on sale of articles designated 
as luxuries, retailer is required to 
affix stamp on articles taken from 
container and offered for immediate 
sale and that there may therefore be 
some articles left over on which tax 
has been paid but article has not 
been sold, would not convert tax 
from an excise tax into a property 
tax.—Stults Eagle Drug Oo. v. Luke, 
62 P.2d 1126, 48 Ariz. 467. 

99. La.—State v. Citizens’ 27 

So. 709, 52 La.Ann. 1686, reversed 
on other grounds 24 S.Ct. 181, 192 

U. 6. 73, 48 L.Ed. 346. 

9L Ill.—Reif V. Barrett, 188 N.B. 
889, 355 lU. 104. 

OkL—^In re Skelton Lead & Zinc Co.’s 
Gross Production Tax, 187 P. 496, 
81 OkL 134. 

Borden 

Property tax constitutes burden on 
bfosiness to extent of tax, but oceu- 
; pation tax with ancillary provisional, 
if not paid, may bring end to ttusl- 
neas.—Portland Fan A Storage Oou 
T. Hoss, 9 P.2d 122, 136 Or. 434^ 
A.LJR. 1136. 

S2b U.S.—South Carolina Power Co^ 

V. South Cezollxia Tax OoBamlsston, 
D.aS.C.. 52 F.2d SIS, aflirnied 51 
S.Ct. 464, 136 UJS. 595^ V< 

i 2161. 
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tioii of a property tax is to raise revenue and never 
imposes any conditions or places restrictions on the 
use of property or the exercise of a privilege.^S A 
license, occupation, or privilege tax, however, even 
though it may also be passed to raise revenue, is 
imposed as a condition or as an element of the con¬ 
ditions on the right to exercise a given privilege, its 
primary object being to regulate and control the 
business affected,and, while the tax itself may 
not always be the sole condition, yet its pa 3 rment is 
invariably made a part or a factor in the conditions 
on which a business may be conductecL^S 
A property tax as distinguished from a license or 
excise tax is one based on the value of the prop¬ 
erty, tangible or intangible,26 and is laid directly 
on the property itself, whereas a tax which is not 
on the property as such, but on certain kinds of 
property having reference to their origin and their 
intended use, is an excise tax.27 So if a tax is on 
one of several uses to which certain property can 
be put, it can be classified as a tax on the use of the 

Qnestioiia arladng* under federal Coru 
fftttntion. 

It has been held that a sales tax, 
although not property tax within 
meaning of constitution of state 
imposing tax, must be treated as tax 
m property sold for determining 
questions arising under federal Con¬ 
stitution.—^Eastern Air Transport v. 

South Carolina Tax Commission, D.C. 

S.C., 52 F.2d 456, affirmed 52 S.Ct. 

340, 2S5 U.S. 147, 76 UEd. 673. 

33. Arlz.—Stults lElagle Drug Co. ▼. 

Luka, 62 P.2d 1126. 48 Ariz. 467. 

Cal.—Oorpos guris cited in. Douglas 
Aircraft Co. v. Johnson, SO P.2d 
573, 575, 13 Cal.2d 545—COZpiui JOp- 
lis cited isL Ingels v. Kiley, 53 P. 

2d SSS, 342, 5 CaLSd 154, 103 A.L.H. 

L 

ni.—Reif T. Barrett, 138 RT-E. 88S. 

355 DL 104. 

OkL—^Xn re Skelton Lead A Zinc C6.*8 
Gross Production Tax, 1S7 P. 495, 

81 Okl. 134. 

TeL—Community Public Service Co. 

▼. James, Civ.App., 167 S.W.2d 588. 
error refused. 

31, Oal.—CozvnB JvOlm cited ia 
Douglas Aircraft Co. v. Johnson, 

SO P^d 572, 575, 13 Cal.2d 545—< 

Oorpiis dhjis cited la Ingels v. Ri¬ 
ley, 53 p.2d I3S. 942. 5 CaL2d 154, 

103 A.L.R. L 

Ifiss.—Stone t. General Contract 
Purchase Corporation, 7 So.2d 306, 

193 Miss. 301, 140 A.LuR 1029. fol¬ 
lowed In C. I. T. Corporation v. 

Stone, 7 So.2d 311, 193 Hiss. 344. 
affirmed 63 S.Ct 66, 317 U.S, 591, 

37 L.Ed. 484. Followed in Stone ▼. 

Datversai Credit Co., 7 eo.2d 820, 

193 Miss. 154, affirmed 33 RCt 66, 

317 UBw SSL 37 L..Ed. 484. 5V>1- 


property and not on the property itself.26 A license 
or excise tax and a property tax may also be dis¬ 
tinguished by the respective methods adopted of 
laying them and fixing their amounts.23 Where 
the tax is imposed directly by the legislature with¬ 
out assessment and is measured by the extent a 
privilege is exercised by the taxpayer without re¬ 
gard to the nature or value of his assets, it is an 
excise; but if the tax be computed on a valuation 
of the property' and assessed by assessors,66 and is 
levied either where the property is situated or at 
the owner’s domicile,^! it is a property tax. 

Determination of character of tax. It has been 
held that whether a tax is on property or on an 
occupation or privilege cannot be determined by 
application of any fixed rule.63 The character of a 
tax as a property tax or a license or occupation 
tax must be determined by its incidents,65 and from 
the natural and legal effect of the language em¬ 
ployed in the act or ordinance,64 and not by the 
name by which it is described65 or by the mode 

solidated Motor Freight v. Bedford, 
26 P.2d 1066, 93 Colo. 440. 

31. Fla.—City of De Land v. Flor¬ 
ida Public Service Co., 161 So. 785, 
119 Fla. 304. 

Head v. Cigarette Sales Co., 4 & 
B.2d 203. 188 Ga. 452. 

32. Md.—Anne Arundel County 

Corners V, English, 35 A.2d 186, 182 
Md. 514. 

S.D.—^Barnes v. Stout, 276 M.W. 920, 
55 S.D. 592. 

Constitiition controlling factor 
In determining whether a use tax 
on property is a tax on the proi>erty 
itself, the state constitution is the 
controlling factor.—Mann v. MeCkr- 
roU, ISO S.W.2d 721, 198 Ark. 628: 

33. Cal.—Ingels v.^ Riley, 53 Pjid 
939. 6 CaL2d 154, 103 AX.R 

Idaho.—Corpus juris quoted in. Inde¬ 
pendent School Dist. V. Pfost, 4 P. 
2d 893, 895, 51 Idaho 240. 
la—Relf v. Barrett, 188 NJS. 889, 
355 IIL 194. 

S.D.—Barnes ▼. Stout, 276 K.W. 920, 
65 592. 

37 CJ. p 172 note 64. 

I Operatiou and appUcation, 

Whether tax is excise or property 
tax depends on its operation and 
practical application to commercial 
transaetiona—Stedman v. City of 
Winston-Salem, 167 S.B. 813, 204 N. 
a 203. 

36. Axis.—Smith v. Mahoney. 19T P. 
704, 22 Aria 842. 

CaL—Ingels v. Riley, 53 P.2d 939, 

5 CaL2d 154, 103 A,L.R. L 
Idaho.— <3ttp«s Juris quoted in. Inde¬ 
pendent School Dist ▼. Pfost 4 P. 
2d 893, 895, 51 Idaho 240. 

86i. CaL— OMpus Jtiris cited is 
Flynn t. City and County of San 


lowed In Stone v. Yellow Mfg. Ac¬ 
ceptance Corporation, 7 So.2d 820, 
193 Mias. 838, affirmed 63 S.Ct 66, 
317 tJ.S. 591, 87 L.Ed. 484, rehear¬ 
ing denied 68 S.Ct 157, 817 U.S. 
708, 87 L.Ed. 565. 

Okl.—In re Skelton Lead 4b Zinc Co.*8 
Gross Production Tax, 197 P. 495, 
81 Okl. 134. 

I Tex.—Community Public Service Co. 
V. James, CIvJl.pp., 167 S.W.2d 
588, error refused. 

Object of license tax generally see 
supra i 2. 

8& Cal.—Corpus Juris cited in 
Douglas Aircraft Co. v. Johnson, 
90 P.2d 572, 575, 13 Cal.2d 545— 
Corpus Juris cited In Ingels v. 
Riley, 53 P.2d 939, 942, 5 Cal.2d 
164. 103 A.L.R. 1. 

m.—-Reif V. Barrett, 188 K.B. 889, 
355 lit 104. 

Okl.—^In re Skelton Lead & Zinc Co.'s 
Gross Production Tax, 197 P. 495, 
81 Okl. 134. 

36. OkL—In re dty of Enid, 158 P. 
2d 348. 195 OkL 365, 159 A.L.R. 358. 

37. Tex.—State v. Wynne, 133 S.W. 
2d 951, 134 Tex. 455, appeal dis¬ 
missed Wynne v. State of Texas, 60 
S.Ct 9S0, 310 U.S. 610, 84 L.Ed. 
1388, rehearing denied 60 S.Ot 
1094. 810 U.S, 659, 84 L.Ed. 1422. 

36, Md.—Anne .Arundel County 
Com’rs ▼. English, 35 A.2d 136, 182 
Md. 514. 

39. Colo.—Walker v. Bedford, 26 P. 
2d 1051, 93 Colo. 400, followed in 
Consolidated Motor Freight v. Bed- 
fonS. 26 P.2d 1066, 93 Cola 440. 

86. Aria—Stults Eagle Drug Co. v. 
Luke, 62 P.2d 1126, 48 Aria 467. 

Colo.—Walker v. Bedford, 2 $ P.2d 
1051, S3 Cola 400, followed ia Con- 

460 



LICENSES 


53 C.J.S. 

adopted in fixing its am' unt but it has also been 
held that the legislative designation of the char¬ 
acter of the tax, although not conclusive, is enti¬ 
tled to some weight^^ and will be accepted as true 
unless incompatible with the meaning and effect 
of the statute as a whole.^^ if the exaction is 
clearly a property tax, it will be so regarded, even 
though nominally and in form it is a license or oc- 


14 

cupation tax.^^ On the other hand, if the tax is 
levied on persons because of their business, or be¬ 
cause of privileges exercised or enjoyed, it will 
be construed as a license or occupation tax, even 
though it is graduated according to the property 
used in such business,^® or in connection with the 
privilege whidi is taxed,or on the gross re¬ 
ceipts of the business.*** 


B. POWER TO LICBNSE OB TAX 


§ 4. In General 

The power to license occupations or privileges or to 
impose an excise or license tax thereon is generally in¬ 
cluded in the power to tax for revenue or in the regu¬ 
latory or police power, or It may involve the exercise of 
both of these powers. 


Power to license occupations or privileges and 
to impose and collect fees or taxes thereon must be 
found in the generic law;^* and it is generally in¬ 
cluded in the power to tax for revenue,^* or in the 


Francisco, 115 P.2d 8 , 6 , 18 Oal.2d 
210—^Ingels V. Riley, 58 P.2d 989, 

5 CaUd 154, 103 A.I 1 .R. L 
Ga.—Inter-City Coach Lines v. Har¬ 
rison, 157 S.H. 673, 172 Ga. 890. 
Idaho.—Coxptis atizis gnoted ia Inde¬ 
pendent School Dist. V. Pfost, 4 P. 
2d 893, 895, 51 Idaho 240. • 

HI.—^Reif V. Barrett, 188 N.B. 889, 
355 Ill. 104. 

N.M.—^Flynn, Welch & Tates v. State 
Tax Commission, 28 P.2d 889, 38 
N.M. 131. 

Pa.—American Stores Co. v. Board- 
man, Com.Pl., 46 I>auph.Co. 884, af¬ 
firmed 6 A.2d 826, 836 Pa. 36. 

Wis.—^Ed. Schuster & Co. v. Henry, 
261 N.W. 20. 218 Wls. 606, certio¬ 
rari denied Henry v. Wadhams Oil 
Co.. 56 S.Ct, 148, 296 U.S. «625. 80 
L.Ed. 444. 

87 C.J. p 172 note 66 . 

36. Cal.—Ingels v. Riley, 53 P.2d 
939. 5 Cal.2d 154, 103 A.I 4 .R. 1. 
N.J.—Kane v. Titus, 80 A. 458, 81 
N.J.Law 594, L..R.A.1917B 658, 

Ann.Cas.l912D 237, affirmed 37 S. | 
Ct. SO. 242 U.S. 160, 61 L.Bd, 222. | 
S.D.—Barnes v. Stout, 276 N.W. 920, i 
65 S.I>. 692. I 

67- Oa.—^Head v. Cigarette Sales! 
Co., 4 S.E.2d 203, 188 Ga. 452. 

33. Mich.—Banner Laundering Co. 
V, Gundry, 298 N.W. 78, 29? Mich. 
419. 

Okl.—In re City of Enid, 158 P.2d 
348, 195 Okl. 865, 159 A.L.R. 358. 

89. Cal.—^Pl 3 mn v. City and County 
of San Francisco, 115 P.2d 8 , 18 
Cal. 2 d 210. 

87 C.J. p 172 note 68 . 

Property tax, and aot Roeiiae or 
excise tax 

(1) Gross earnings tax against 
company furnishing refrigerator cars 
and protective service to railroads at 
specified charge per mile for distance 
cars traveled.—^Pruit Growers Ex¬ 
press Co. V. Brett, 22 P.2d 171, 94 
Mont. 281. 


C2) Tax imposed by statute on in¬ 
come derived from professions, em- 
pl 03 rments, trade, or bu8ine8S.-*-De 
Blois V. Commissioner of Corpora¬ 
tions and Taxation. 177 N.E. 566, 276 
Mass. 437. 

(8) Tax on gross products of all 
mining claims.—^Miller v. Buck Creek 
Oil Co.. 269 P. 48, 88 Wyo. 505, 73 
A.L.R. 821. 

<4) Tax on separate acts of owner 
in taking gasoline out of storage for 
his own use.—State v. City of Mont¬ 
gomery, 151 So. 856, 228 Ala. 93. 

<5> The Intangible Personal Prop¬ 
erty Tax Act levies a specific tax in 
lieu of an ad valorem tax and does 
not levy a privilege or occupation 
tax.—^Zn re Harris, Upham 4b Co., 
148 P.2d 191, 194 OkL 155. 

<6) Other property taxes. 

Hass.—Hut<fiiin8 v. Commissioner of 
Corporations and Taxation, 172 N. 
E. 605, 272 Hass. 422, 71 A.L.R. 
677. 

Minn.—State v. Armson, 282 N.W. 15, 
131 Minn. 221. 

N.T.—People ex ret Geneva w Board 
of Sup'rs of Ontario County, 80 N. 
B. 381, 188 N.Y. 1. 

87 C.J. p 172 note 68 Cal- 

40. Cal.—Ingels v. Riley, 53 P-2d 
939, 5 Cal.2d 154, 103 A-L.R. 1. 

87 CX p 172 note 69. 

41. Miss.—Stone v. General Contract 
Purchase Corporation, 7 So. 2d 806 ,1 
193 Miss. SOI, 140 A.L.R. 1029, fol¬ 
lowed in C. L T. Corporation v. 
Stone, 7 So.2d 811, 193 Miss. 344, 
affirmed 63 S.Ct 66, 317 U.S. 591, 87 
L.Ed. 484. Followed in Stone v. 
Universal Credit Ca, 7 So.2d 820, 
193 Miss. *^4, affirmed 63 S.Ct. 66, 
317 US. 591, «7 UBd. 484. Fol¬ 
lowed in Stone v. Yellow Mfg. Ac¬ 
ceptance Corporation, 7 So.2d 820, 
193 Miss. 336, affirmed 63 S.Ct. 66. 
817 US. 591, 87 L.Bd. 484. rehear¬ 
ing denied 68 S.Ct. 157, 317 UR 
708, 37 X..Ed. 565. 
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4R U.S.—Eastern Gulf Oil Co. v. 
Kentucky State Tax Cbxmnission, 
D.C.Ky.. 17 P.2d 394. 
m.—^Department of Revenue v. Jen- 
nison-Wright Corp., 66,N.E.2d 395. 
398 ni. 401—Novlcfci v. Department 
of Finance, 26 N.Kfd 130, 373 HI. 
842—Reif v. Barrett, 188 N.B. 889, 
355 HI. 104. 

Mo.—Tiauesney v. Kansas City, 266 
S.W. 700, 305 Mo. 488. 

Okl.—City of Claremore v. Oklahoma 
Tax Commission, 169 P.2d 299— 
In re City of Enid, 158 P.2d 348, 
195 OkL 365, 159 A.L.R. 353. 

S.D.—State ex rel. Sioux Falls Mo¬ 
tor Co. V. Welsh, 270 N.W. S62, 65 
S.D. 68. 

87 C.J. p 172 note 70. 

Oil prodaced 

Statute taxing market value of oil 
produced in lieu of other taxes, pay¬ 
able by pipe line company cLfter oil 
leaves producer, is an occupation tax 
and not a property tax.—Cumberland 
Pipe Line Qo. v. Commonwealth, 15 
S.W.2d 280, 223 Ky. 453. 

43. CaL—^In re Higgins, 195 P. 740, 
50 Cal.App. 593. 

46. U.S.—United Artists Corporation 
V. James, D.C.W.Va., 23 P.Supp. 
353, affirmed James v. United Art¬ 
ists Corporation, 59 S.Ct. 272, 305 

U. S. 410, 83 L.Ed. 256. 

Ala.—Woco Pep Co. of Montgomery 

V. Butier. 142 So. 509, 225 AUl 256. 
Ark.—Sims v. Ahrens, 271 S.W. 720, 

167 Ark. 557. 

Cal.—Auston v. Wilson, 80 P.2d 603, 
27 Cal.App.2d 124. 

Fla.—Jerome H. Sheip Co. v. Amos, 
130 So. 699, 100 Fla. 863. 

Ill.—^Department of Finance v. Gan- 
dolfl, 90 N.B.2d 737, 875 Hi. 237— 
Reif V. Barrett, 133 NJB. 669, 366 
HI. 104. 

Mo.—^ViQuesney v. Kansas 
S.W, 700, 895 Mo. 48&> - - ^ 

N.J.—^Miargolies v. Atlal6Ua.C6b9b 60 
A. 967, 67 KJTJmt 8*. 1 J., . . 

Va.—WUUama v. City of Bia ftiaan d, 
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regulatory or police power,^® or it may involve the 
exercise of both of these powers.^^ ITie power to 
license a business or privilege under the police or 
regulatory power, however, naay not be exercised 
for the purpose of raising revenue nor may the 
power to impose an excise tax be used to exact a 
tax on property.^* The power to license has been 
held to include the power to exact a reasonable li¬ 
cense tax or fee^s to defray the expense of regu¬ 
lation,®^ but the rule is otherwise where the grant 
of power to license is immediately followed by a 
denial of the power to exact a license tax.®^ 

It has been held that the power to "license” a 


business is not synonymous with "suppression/’ but 
contemplates the continued existence of the busi¬ 
ness subject to the regulations imposed,®^ and that 
the power to license for revenue is not a power to 
prohibit®® It has been broadly said, however, that 
the power to tax the exercise of a pri\ulege is the 
power to control or suppress its enjoyment,®^ and 
the power to tax an occupation is not dependent on, 
and limited by, its ability to earn profit as it is con¬ 
ducted.®® 

As a general rule, the power to impose an excise, 
occupation, or license tax may be exercised on any 
business, occupation or profession,®® and the power 


14 S.E.2d 287, 177 Va. 477, 134 
833. 

37 C.J. p 173 note 74. 

XI is aHEilmAe of sovereigtt power 
to tax eny occupation for purpose of 
raising revenue and to impose and 
collect tax in form of license.—De¬ 
partment of Finance v. Gandolfi, 'SO 
NJEL2d 737, 375 IlL 237. 

4Bb Ala.—^Woco Pep Co. of Mont¬ 
gomery V. Butler, 142 So. 609, 225 
Ala. 256. 

Ark.—^Miller Lumber Co. v. Floyd, 
275 S-W. 741, 169 Ark. 473, affirmed 
47 S.Ct 4T6. 273 U.S. 672, 71 LJSd. 
833. 

Cal.—City and County of San Fran¬ 
cisco V. Market St. By. Co., 67 P. 
2d 89, reheard 73 P.2d 234, 9 Cal. 
2d 743. 

Fla.—^Elrod v. City of Daytona 
Beach. ISO So. 378, 132 Fla. 24, 118 

A. 'Ii.R. 1049—Jerome BL Bheip Co. 
V. Amos, 130 So. 899, 100 Fla. 863. 

Ill.—American Baking Co. v. City of 
Wilmington, 19 N.R2d 172, 370 Bl. 
400—City of Chicago v. B. & X. 
Bestaurant, 15 K.E.2d 725, 369 IIL 
65, 117 A.L.B, 1313—Relf v. Bar¬ 
rett 188 X-B. 889, 355 Ill. 104— 
City of Chicago v. Arbuckle Bros., 
176 N.R 761, 344 BL 597—Edward 
R, Bacon Grain Co. v. City of Chi¬ 
cago, 69 B’.RSd 689, 336 BLApp. 
245. 

Ind.—Baldwin v. State, 141 N.B. 843, 
194 Ind. 303. 

La.—^Mouledoux v. Maestri, 2 So.2d 
It 197 La. 626. 

Mass.—Opinion of the Justices, 148 
N.B. 889, 250 Mass. 691. 

N.T.—Dening v. Cookei, 298 K.TB. 
724, 162 Mlsa 723. 

Ta.—Williams v. City of Bichmond, 
14 aB.2d 287, 177 Va. 477, 134 A.Ix 

B. 83S—^Batcheller v. Common¬ 
wealth ex reL Bector and Visitors 
of University of Virginia, 10 SJEL2d 
629. 

Wyo.—Unemployment Compensation 
Commission ▼. Benner, 143 F.2d 
I8t 69 Wyo. 437. 

37 C.J. p 173 note 76—49 CJ. p 63 
note 14. 


Fiimazy paxpose 

Whether a law exacting money 
from one conducting business is en¬ 
acted under taxing power or police 
power does not depend on whether 
the exaction is called a tax or a li** 
cense fee, but on whether the pri¬ 
mary purpose is to raise revenue or 
regulate an industry; and, if its pri¬ 
mary purpose is to regulate or dis¬ 
courage a business, it involves police 
power. 

U.S.—Fox Film Corporation v. Trum¬ 
bull. D.C.Conn.. 7 P.2d 715—Unit¬ 
ed Artists Corporation v. James, D. 
CW.Va.. 23 P.Supp. 363, affirmed 
James v. United Artists Corpora- 
Uon, 59 act. 272, 305 U.S. 410, 88 
L.Ed. 256. 

Wash.—^Paramount Pictures Distrib¬ 
uting <?o. V. Henneford, 51 P.2d 
385, certiorari denied Henneford 
V. Paramount Pictures Distribut¬ 
ing Co., 56 act. 747, 298 U.a 665, 
80 L.Bd. 1389. 

Pzice-flxiiig power disilaguiBhed 
The power to require a license for, 
and to regulate the conduct of, a 
business is distinct from the power 
to fix prices.—State ex reL Western 
Reference & Bond Ajss^n v. Kinney, 
293 N.W. 393, 138 Neb. 574, reversed 
on other grounds Olsen v. State of 
Nebraska ex reL Western Reference 
& Bond Ass'n, 61 aCt. 862, 318 U. 
S. 236, 85 L-Bd. 1305, 133 A.L.R. 
1500. 

40, Ala.—State v. Kartus, 162 So. 
533, 230 Ala. 352, 101 A.L.B. 1336, 
answers conformed to 162 So. 638, 
26 AlaA.pp. 443, certiorari denied 
162 So. 541, 230 Ala. 357. 

Fla.—Jerome BL Sheip Co. r. Amos, 
ISO So. 699, 100 Fla. 863. 

BL—Oty of Metropolis t. Gibbons, 
166 K.B. 115, 334 BL 481. 

Md.—Jacobs t. Mayor and City Coun¬ 
cil of Baltimore, 191 A. 421, 172 
Md. 360. 

Mias.—^Mathison v. Brister, 146 So. 
368, 133 Miss. 37. 

Mo.—Vlquesney v. Kansas City, 266 
S.W. 700, 305 Mo. 488. 

Tenn.—State v. Nashville, CL 3b St. 
L. By., 137 S.W.2d 297. 176 Texm. 
94 . 


Idaho.—Foster's, Inc., v. Boise 
City. 118 P.2d 721, 63 Idaho 201. 
BL—Nature's Rival Co. ▼. City of 
Chicago, 156 N.B. 853, 824 111. 566. 
Mo.—Vlquesney v. Kansas City, 266 

S. W. 700, 305 Mo. 438. 

48. Colo.—Walker v. Bedford, 26 P. 
2d 1061, 93 qolo. 400, followed in 
Consolidated Motor Freight v. Bed¬ 
ford, 23 P.2d 1066, 93 Colo. 440. 

49. Ky.—^Blue Coach Lines v. Lewis. 
294 S.W. 1080, 220 Ky. 116. 

Neb,—^Nelsen v. Tilley, 239 N.W. 388, 
137 Neb. 827, 126 A.L.R. 729. 

Or.—State v. McPaiL 229 P. 79, 112 
Or. 183. 

Tex.—Doeppenschmidt v. City of 
New Braunfels, CIv.App., 289 S.W. 

425. 

Reasonableness of amount of fee or 
tax as affecting validity see infra 
i 19 . 

50. Idaho.—^Poster's, Inc., v. Boise 
City, 118 F.2d 721. 63 Idaho 201. 

Ind.—^Hollywood Theatre Corporation 

T. City of Indianapolis, 34 NJBl2d 
28, 218 Ind. 556. 

Mont.—State ex rel. State Bd. of 
Bqualisation v. Glacier Park Oo., 
164 P.2d 366. 

5L Tex.—^Doeppenschmidt v. City of 
New Braunfels, CiT.App., 289 S.W. 

426. 

58, VL—^Magwlre v. Village of 
Springfield, 17 A.2d 260, 111 Vt. 
414. 

68. CaL—Auston v. Wilson, 80 P.2d 
603, 27 Cal»App.2d 124. 

54. U.S.—FoXlett v. Town of Mc¬ 
Cormick. S.a, 64 S.Ct 717, 321 U. 
S. 673. 88 iL.Ed. 938, 152 A.L.B. 
317—Murdock v. Pennsylvania, 33 
S.Ct 370, 319 U.S. 105, 87 UBd. 
1292, 146 A.L.B. 81. 

Mich.—a P. Smith Co. v. Fitsgerald, 
269 N.W. 362, 270 Mich. 659. ap¬ 
peal dismissed C. F. Smith Co. v. 
Atwood, 66 S.Ct. 115, 296 U.S. 659. 
80 L.Ed. 470. 

55. Ala.—-Wanrior Water Co. v. 
Long, 117 So. 356, 218 Ala. 125. 

se. Ala. — Warrior Water Co;. ▼. 
Zjong, supra. 
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to tax activities and relations that constitute a call¬ 
ing considered as a unit is the power to tax any one 
of them.®^ Under the regulatory or police power, 
license requirements and license or privilege taxes 
may be imposed on such occupations or privileges 
as may affect the public health, morals or welfare,®® 
but not on legitimate occupations or businesses 
which do not involve such public interests.®® The 
power to exact an occupation tax from the latter 
^e of business, however, may be sustained as an 
exercise of the power to. raise revenue.®® 

The power to levy an excise tax on vocations or 
activities of common right has been upheld,®! but 
it has also been held that there is no power to place 
an excise tax on the right to acquire and possess 
property;®® and under some constitutions there is 
no power to exact a license tax from manua l la¬ 
borers®® or to tax occupations of common right for 
revenue purposes.®® 

§ 5. Power of Congress; Local Government 

Within oonstitutionaf limits congress may enact li¬ 
cense legislation and impose license taxes on the business 


or occupation of an Mividuai; and local territorial gov¬ 
ernments may enact such legislation within the limits 
of the local organic act. 

Within the limits of its constitutional powers con¬ 
gress may reguiate trade or commerce by requir¬ 
ing licenses and imposing license taxes on the busi¬ 
nesses or occupations of individuals.®® In the ex¬ 
ercise of this power congress may provide by di¬ 
rect legislation for a system of licenses for the 
support of the local government in a territory,®® or 
the local territorial government may impose a li¬ 
cense or excise tax on a local business or privilege 
unless there is some provision in the organic act 
which negatives the power.®^ The territorial gov¬ 
ernment, however, unless expressly authorized so 
to do, cannot impose a license tax on an instrumen- 
talify of the federal government.®® 

In the District of Columbia congress may, by vir¬ 
tue of its power to exercise exclusive legislation in 
all cases over the district, provide for, or author¬ 
ize, a system of licenses for the purposes of mu¬ 
nicipal regulation or revenue,®® or may delegate 
to the local district government the power of pro- 


Xdaho.—Idaho Gold Oredzinsr Co. v. 
Balderston, 7S P.2d 1€6, SS Idaho 
602 . 

Ill.— Department of Finance v. Gah- 
dolfi. *30 N.E.2d 737, 375 Uh 2S7. 
Mich.—Miller v. Michigan State Ap¬ 
ple Commission, 236 K.W. 245, 296 
Mich. 248. 

Particular occupations and privileges 
as subjects of a license or tax see 
infira S 30. 

nease of premises from taring aio- 
thoxlty 

The fact that the taxing power is 
a party to a contract or lease does 
not imi>air the right to tax the busi¬ 
ness pursued on the leased premises 
by virtue of that contract.—New Or¬ 
leans V. Crappel, 18 XiaAnn. 725. 

I 

57. Ala.—Ohas. C. Steward Mach. | 
Co. V. Davis, Ala,, 57 S.Ct 883, 301 
XJ.S. 548, 81 D.E!d. 1270, 100 A.Ua. 
1293. 

What an individual does in opeia- 
tion of a business is amenable to 
taxation Just as much as what he 
owns, if classifteation is not tyranni¬ 
cal or arbitrary.—Chas. C. Steward 
M ac h . Co. V. Davis, supra. 

SSL D.S.—^Allen v. SlUoran. D.CJDeh, 
56 F.Supp. 173. 

Fla,—American Can Co. v. City of 
Tampa, 14 So.2d 203, 152 Fla. 798. 
XU.—Dasdon v. HalUhan, 36 N.S.2d 
227, 377 HI, 187—City of Chicago 
V. Arbuckle Bros., 176 N.FL 761, 344 
m. 507—^Lowenthal v. City of Chi¬ 
cago, 144 NJBl 829, 313 IlL 190. 
Xnd.—Hollywood Theatre Corporation 
V. City of Indianapolis, 34 N,SL2d 
28, 213 Ind. 556. 


Hy.—Great Atlantic & Pacific Tea Co. 
V. Kentucky Tax Commission, 123 

S. W.2d 531, 278 Ky. 867. 

N.T.—People v. American Wool Stock 
Corporation, 35 N.11.2d 905, 286 N. 

T. 77—Dening v. Cooke, 295 N.Y. 
S. 724. 162 Misc. 723—People v. 
Shoemaker, 236 K.Y.S. 70, 134 Misc. 
542, reversed on other grounds 239 
N.Y,S. 71, 228 App.Div. 814. 

N.a—SUte V. Harris, 6 S.E.2d 854, 
216 N.a 746. 128 ALJEl. 658. 

Vt.—Vermont Salvage Corporation v. 
Village of St. Joimsbury, 84 A2d 
188, 113 Vt. 341. 

Wls.—State V. Devltan, 210 N.W. Ill, 
190 Wls. 646, 48 434. 

SBm Axiz. —McCarthy v. City of Tuc¬ 
son, 225 P. 329. 26 Arix 311. 

35Ta.—^American Co. v. City of 

Tampa, 14 Sa2d 203, 152 Fla. 793. 
Mich.—S. S. Kresge Co. v. Cousens, 
287 N.W. 427, 290 Mich. 185, 
AiL.K. 543. 

N.H.-^tate v. Moore, IS A2d 143, 91 
N.H 16. 

N.a —State V. Harris, 6 S.Si.2d 354, 
216 N.a 746. 123 ALuR. 653. 

60l Fla.—American Can Co. v. City 
* of Tampa, 14 So.2d 203, 153 l^a. 

798. I 

0L, T7.S.—Chas. a Steward Mach. Co. 
V. Davis, 57 S.Ct. 883, 301 U.S. 548, 
81 UEd. 1279, 109 AUB. 1292. 

N.jr.—Singer Sewing Mach. Co. r. 
New Jersey Unemployment Com¬ 
pensation Commission, 27 A2d 839, ^ 
128 N.J.LS.W 611, affirmed 31 A2d 
818, X30 N.J.Law 173. 

63. Cal—Flyim v. City and County 
of San Francisoo, 115 P.2d 3, 13 
CaLSd 216. 


iFia.—Jerome H. Sheip Co. ▼. Amos, 
130 So. 699, 100 Fla. 863. 

63. Iia.—State v. National Window 
Cleaning Co., 145 So. 673, 176 Ia. 
318. 

64. Ark.—Sims v. AhreoA 2T1 S.W. 
720. 167 Ark. 557. 

6Sm U.S.—^EHectric Bond & Share Co. 
V. Securities and Bxchange Com¬ 
mission, aCAN.Y., 92 F.2d 530, 
affirmed 58 S.Ct 673, 302 U.S. 419. 
82 UBd. 926, 115 AUR. 105. 

37 C.J. p 173 note 78. 

Imposition of license and privilege 
taxes by congress on commerce 
generally see Commerce 9' 113. 

86, Al as k a. — In re Wynn-Johnson, 1 
Alaska 630—U. S. v. Binns, 1 Alas¬ 
ka 558. 

fffm U.S.—West India Oil Co. t. San- 
cho, aCAPuerto Rico, 103 F.2d 
144, affirmed West India Oil Co. v. 
Domenech, 31 S.Ct. 90, 311 U.S. 20, 
85 LhBd. 16, rehearing denied West 
India Oil Co, (Puerto Rico) v. 
Domenech, 61 S.Ct. 314, 811 U.S. 
729, 85 UBd. 474. 

Philippine.—ChurchiU v. Conception, 
34 PhiUppine 969. 

37 G.J. p 173 note 80. 

68L U.S.—Alaska v. Annette Island 
Packing Co., aaAAJaaka, 289 F. 
671. 

37 OJ. p 173 note 31. 

66. D.a —Dasley v. 2>i8trkt eg Os- 
lumbia, 14 App.D.a 497. 

37 Cjr. p 172 note 33. 

CongresslODSl and leosi tegaliutienB 
in the District of Columbia gmi«r- 
aily see Dislrist eg Colombia i 3. 
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viding for the licenstxi^ of local hosinesses or occu¬ 
pations.^® 

In states, Congpress has power to impose, for the 
support of the general government, license taxes on 
businesses and avocations carried on in the several 
states but it has no power to require a license 
for a wholly intra-state business or occupation.^^ 

§ 6. Power of States 

a. In general 

b. Jurisdiction 

c Imposition on federal government or 
on federal or state subdivisions or 
agencies 

a. In Geneial 

(1) General considerations 


(2) Particular occupations and privi* 
leges 

(1) General Considerations 

Subject to the limitations imposed by the eonstitu- 
tions of the federal government and of the state, a state 
legislature may require licenses or impose llcenss or ex¬ 
cise taxes on occupations engaged in, and privileges en. 
Joyed within, the limits of the state. 

Subject to the limitations or restrictions imposed 
by the Constitution of the United States^® or by 
the state constitution,^^ and to the limitation that 
no federal right be interfered with,75 a state leg¬ 
islature may require licenses or impose license or 
excise taxes on occupations engaged in, and priv¬ 
ileges enjoyed within, the limits of the state.75 
Such licenses may be required, or such taxes ex- 


va n. s. T. Boss, s app.d.c. 

241. 

71- TJ.S.—^Plumley v. Common¬ 

wealth, Mass., 15 S.Ct. 134, 155 U. 

S. 461, ‘39 tuUd. 223—^License Tax 
Cases, Mass.. X.J., N.T., 5 WalL 
462, 18 lUBd. 497. 

72. U.S.—U. S. V. The James Morri¬ 
son, D.C.MO., 26 F.Cas.Xo.15,465, 
K’ewb.Adm. 241, 

73. TJ.S.—^BYost V. Bailroad Commis¬ 
sion of State of California, 46 S. 
Ct 605, 271 TJ.S. 688. 70 KEd. 1101, 
47 A.L.B. 457. 

Minn.—State ex reL City of St Baal 

T. Spaeth, 26 N.W.2d 115. 

37 C.J. p 178 note 92. 

Pdoe fixiaF 

Power to require license to practice 
profession does not necessarily au¬ 
thorise reflation of Ucensee's 
charges.—^Duncan t. City of Bes 
Moines, 268 K.W. 647, 223 Iowa 218. 
74L Ala.—National lAnen Service 
Corporation v. State Tax Commis¬ 
sion, 166 So. 478, 287 Ala. 360— 
Standard Oil Co. of Kentucky r. 
Zalmestone County, 124 So. 523, 220 
Ala. 331—^Ehcehange Brug Co. t. 
State Tax Commission, 117 So. 673, 
216 Ala. 115, followed in 122 So. 
917, 219 Ala. 701, appeal dismissed 
Exchange Drug Co. v. McNeeU 49 
S.Ct 176, 278 U.S. 677, 73 USd. 
516, and Exchange Bmg Co. t. 
Long, 60 aCt 244, 261 U.6. 693, 
74 jUBd. 1122. 

Aik.—Stuttgart BSoe Mill Co. t. 
Oandall, 157 &W.2d 205, 208 Ark. 
281—Sims T. Ahrens. 271 S.W. 720. 
167 AtIl 667. 

1^.—Creat Atlantic * Pacille Tea Co. 
V. Kentucky Tax Commission, 128 
aW.2d 581, 278 Ky, 367. 
man.—State ex rel. City of St Peal 
V. Spaeth, 26 N.W.2d 115. 

K.H.—In re Opinion of the Justices, 
118 X 284, 82 N.H. 561. 

Utah.—^The Best Poods t. Christen- 
aaa, 286 P. 1001, 76 Utah 392. 


Va.—Campbell ▼. Goode, 2 SJBI.2d 456, 
172 Va. 463. 

37 C.J. p 174 note 93. 

75. U.a—American Mfg. Co. v. St. 
Louis, Mo., 39 aCt 622, 250 U.S. 
459, 63 L.£M. 1084—Pan American 
Petroleum Corporation, v. State of 
Alabama, C-CAuAla., 67 F.2d 590, 
cerUorari denied 54 S.Ct. 464, 291 
U.S. 670, 7* L.Ed. 1060—State of 
Alabama v. U. S.. CtCL, 38 F.2d 
897, reversed on other grounds. 
51 act 225. 232 U.S. 502, 75 L.Ed. I 
492. 

K.H.—Tirrell v. Johnston, 171 X 641, 
86 N.H. 530, affirmed 55 aCt 238, 
293 U.S. 633, 79 L.Sd. 641. 

Consent 

The existence of a federal right 
does not prevent the state from im¬ 
posing an excise or license tax where 
the federal government has consent¬ 
ed to such taxation.—^Britlsh-Ameri- 
can Oil Producing Co. v. Board of 
Equalization of State of Montana, 57 
S.Ct 132, 299 U.a 169, 81 <L.Ed. 95, 
rehearing denied 57 S.Ct 814, 299 U.a 
624, 81 L.Ed. 469—Mid-Northern OU 
Co. V. Walker, Mont, 45 aCt 446, 268 
U.a 45. 69 L-Ed. 84L 

7a n.S.—Henneford v. Silas Mason 
Co., Wash., 57 aCt 524, 300 U.S. 
677, 81 L.Ed. 814—Williams v. Mil¬ 
ler, B.C.CaL, 48 F.Supp. 277, af¬ 
firmed 63 act 258. 317 U.a 599, 87 
liEd, 489, rehearing denied 63 S.Ct 
568. 318 n.S. 799, 87 L.Ed. 1163— 
American Airways v. Wallace, B. 
GLTenn., 57 F.2d 377, affirmed ^ a 
Ct 16, 26T U.8. 565, 77 L.Ed. 498. 
Alaska..—^Hoff v. City of Ketchikan, 
10 Alaska 220. 

CW.—City and County of San Fran¬ 
cisco T. Market St By. Co., 67 P. 
2d 89, rebeazd 73 P.2d 234, 9 CaL 
8d 748. 

BeL—Becker v. State, 185 X 92, 7 W. 
W-Harr. 454. 

B.C.—U. a V. American Medical 
Ass’n, 110 F.2d 703, 72 App.B.C 12, 
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certiorari denied 60 S.Ct 131, 308 

U. S. 599. 84 L.£d. 602, and Ameri¬ 
can Medical A8s*n v. U. S., 60 S.Ct. 
1096, 310 U.S. 644, 84 L.Ed. 1411. 

Fla.—Borsett v. Overstreet, 18 So.2d 
759, 154 Fla. 366, 155 XL.R. 228— 
Gandy v. Borras, 154 So. 248, U4 
Fla. 503—Carlton v. Mathews, 137 
So. 815, 108 Fla. 301. 

Idaho.—Smallwood v. Jeter, 244 P. 
149, 42 Idaho 169. 

Ind.—Gafili V. Bracken, 145 N.B. 312, 
195 Ind. 551, rehearing denied 146 
N.1L 109, 195 Ind. 561. 

Kan.—Pacific Mut Ijife Ins. Co. v. 

Hobbs, 103 P.2d 854, 162 Kan. 280. 
Ky.—^Denton v. Potter, 143 S.W.2d 
1056, 284 Ky. 114~HCoBmionwealth 

V. Union Pac. B. Co., 283 aW. 119, 
214 Ky. 339. 49 A.L.B. 1091. 

La.—State v. American By. Express 
Co., 106 So. 544, 159 La. 1001. 

Me.—State v. Cohen, 177 X 408, 133 
Me. 293. 

Mass.—^In re Opinion of the Justices, 
136 N.E. 490, 282 Mass. 619. 

Minn.—State ex rel. City of St Paul 
T. Spaeth, 26 N.W.2d 116. 

Miss.—^Taxoo 4b M. Y. B. Co. v. Board 
of Mississippi Levee Corners, 195 
So. 794, 188 Miss. 889, app^ dis¬ 
missed 61 S.Ct 21, 811 U.S. 607, 
85 L.Ed. 384. 

Mont.—Stephens t. City of Great 
Falls, 176 P.2d 408. 

Neb.—^^omer t. Olsen, 19 N.W.2d 
507, 143 Neb. 579. 

N.M.—Humble Pipe Line Co. r. Stale, 
109 P.2d 247, 45 N.M. 29. 

N.C.—Nesbitt V. Gill, 41 aE.2d 646, 
227 N.a 174—Cieonard t. Maxwell, 
8 aE.2d 316, 216 N.C 89, appeal 
dismissed 60 aCt 175, 308 U.S. 
616, 84 L.Ed. 439—State v. ZSkins, 
122 S.B. 289, 187 N.C. 633. 

Tenn.—Foster & Creighton Co. ▼. 
Graham, 285 aw, 570, 154 Tenn. 
412, 47 AJjJSL 971. 

Tex.-Nepier v, Hodges, 81 Tex. 287. 
Utah.—Bnckenbrod t, Mullins, 133 P. 
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acted, in the exercise of the r^;ulatory or police 
power,or for the purpose of revenue,78 when they 
are deemed to be warranted by considerations of 
public interest and for the general welfare^® 

Some state constitutions expressly authorize the 
exaction of excise and license taxes on pri\'ilege 5 
and occupations,so but as such power is inherent in 
the legislature, unless prohibited, the constitutional 


S6 

authority is generally not necessary,Si or, if given, 
is regarded as merely declaratory of a right that al¬ 
ready exists and, under some constitutions the 
fact that taxation is authorized as to certain enu¬ 
merated occupations does not limit the legislature’s 
power to the particular occupations specified.®® 

Effect of federal licefising provisions. A federal 
license or license tax on a given business or avoca- 


2d 323, 102 Utah 348, 144 A.L.H. 
839* 

Wash.—'State v. Miller, 271 P. 826, 
149 Wash. 543. 

Wyo.—City of Sheridan v. Iiitman, 
228 P. 628, 32 Wyo. 14. 

87 CX p 174 note 93. 
license and privllesre taxation in¬ 
volving interstate commerce see 
Commerce §§ 111, 112. 

Aholltion of sales tax 
The state sales tax may be ahol* 
ished completely and all buyers, ir¬ 
respective of origin of goods, be re¬ 
quired to pay a use tax for use, stor¬ 
age or other consumption of an ar¬ 
ticle purchased.—^In re Los Angeles 
Lumber Products Co., D.O.CaL, 45 P, 
Supp. 77. 

County tan 

The legislature may levy an excise 
or license tax to he collected within 
a county as a county tax for local 
county purposes.—Amos v. Mathews, 
136 So. 808, 99 Fla. 1, 65, 115. 
OlsoretioxL of state 
The state ,has wide discretion In 
imposing license taxes.—^EUers v. 
Mitchell, 116 So. 81, 95 Fla. 343. 
Bffeot of statutory limitation 
One session of the state legislature 
may not prohibit a subsequent one 
from levying a particular excise or 
license tax; and the inclusion of the 
state in a prohibition against such 
a levy was held to be but a declara¬ 
tion of purpose.—Shanks v. Kentucky 
Independent Oil Co., 8 S.W,2d 883, 
225 Ky. 303. ’ ^ 

77. U.S.—Mirkovich v. Milnor, D.C.i 
Chi., 34 F.Supp. 409—Montejano v. 
Rayner, D.C. Idaho, 83 F.Supp. 485. 
Ala.—Marcet v. Board of Plumbers 
Examination and Registration of 
Ala. 29 So.2d 333. 

Ariz.—^Hllkert v. Canning, 119 P.2d 
233, 58 Ariz. 290. 

CaL—Ex parte Weisberg, 12 P.2d 
446. 215 CaL 624—Carter v. Ste¬ 
vens, 295 P. 28, 211 CaL 281— 
Santa Cruz Oil Corporation v. Mil¬ 
nor, 130 P.2d 236. 35 Cal.App.2d 56. 
nL—^Lamere v. City of Chicago, 63 
K.E.2d 863, 391 Ill. 552. 

Ind.—Indiana State Board of Medical 
Registration and Examination v. 
Suelean. 37 N.E.2d 935, 219 Ind. 
321. 

^1.—Jack Xdncoln Shops v. State 
Dry Cleaners* Board, 183 P.2d 332, 
192 OkL 251, appeal disiplssed 63 
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S.Ct 1448, 820 U.S. 20S. 87 L.Ed. 
1847. 

Pa.—Girard Trust Co. v, City of Phil¬ 
adelphia, 9 A.2d 883, 336 Pa. 433. 

87 C.J. p 174 note 95—9 C.J. p 512 
note 47. 

PistlBguished from, taxing power 
<1> The power of the legislature 
to impose a license tax under the 
police power for the purpose of regu¬ 
lation of the subject matter Is coex-1 
latent with the legislative power to| 
impose a tax for the raising of reve¬ 
nue, but is entirely distinct from the | 
; latter powSr and in no sense depend- ^ 
ent on it.—^State v. Tull, 3 A.2d 17, 
1 Terry, DeU 179. 

(2) The statute, making it unlaw¬ 
ful for any person to engage in the; 
business of making loans on the | 
mortgage or pledge of chattels or 
personal property or on salaries or 
wage-eamings without first having 
obtained a license is a regulatory, as 
distinguished from a revenue, mess-; 
ure.—Globe Security & Loan Co. v. 
Carrel, 138 N.E. 364, 106 Ohio St 48. 

Mea s u re of power 
The power to levy an excise tax 
under the state’s police power is not 
measured by the power of counties 
or of cities to license for police pur¬ 
poses.—^Beeland Wholesale Co, v. 
Kaufman, 174 So. 516, 284 Ala. 849. 

PuTi^ose of use of power 
Whatever a state may forbid or 
regulate in the exercise of its police 
power, it aday permit on condition 
that a fee be paid in return for the 
privilege, and such fee may be exact- i 
ed to discourage prosecution of a 
business, or to adjust competitive or 
economic inequalities.—Great Atlan¬ 
tic A Pacific Tea Co. v. Grosjean, La., 
57 S.Ct. 772, 301 U.S. 412, 81 L.Bd. 
1193, 112 AJ[i.R. 293, rehearing de¬ 
nied 68 S.a. 8, 802 U.S. 772, 82 IL.Ed. 
599. 

7& CaL—^Ingels ▼. Riley, 53 P.2d 
989, 5 Oal.2d 154, 103 A.L.B. L 
Ill.—^Department of Finance v. Gan- 
dolfi, 80 N.SL2d 787, 375 IlL 237. 
Mont-^tate ex reL State Bd- of 
Equalization v. Glacier Park Co., 
164 F.2d 366. 

S.D.—In re Opinion of the Judges, 
210 N.W. 186, 50 SJD. 324. 

—Campbell v. Goode, 2 S.E.2d 456, 
172 Va 463. 

)37 CJ. p 174 note OS. 
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79. Ariz.—Hilkert v. Canning, 119 
P.2d 238, 58 Aria 290. 

Conn.—State v. Kievman, 165 A. 601, 
116 Conn. 458, $8 A.L.B. 962. 

Fla—Jerome H. Sheip Co. v. Amos, 
130 So. 699, 100 Flsu 863. 

Ind.—^Midwestern Petroleum Corpo¬ 
ration V. State Board of Tax 
Gom’rs, 187 N.E. 882, 206 Ind. 888. 
rehearing denied 191 NJSL 158, 206 
Ihd. 688. 

Ky.—^Rawles v. Jenkins, 279 S.W. 

350, 212 Ky. 287. 

37 C.J. p 176 note 96. 

BnziBesses C lot hed with pubUo in^ 
iezMt 

In order to be clothed with a pub¬ 
lic interest, justi^ng state regula¬ 
tion by licensa a business must be 
such that the service rendered is In- 
dispensabla and It must be fairly 
probable that excessive charges and 
arbitrary control of the business 
may arise.—F. Bourland Ice Co. 
V. Franklin UtIUUes Co., 22 S.W.2d 
993, 180 Ark. 770, 68 AX.R. 1018. 

8C^ m.—Bachxach t. Nelson, 132 N. 

JBL 909, 349 IlL 579. 

Ky.—Newlin v. Stuart, 117 S.W.2d 
608, 273 Ky. 626. 

Mont—State v. Driscoll, 54 P.2d 671, 

101 Mont 348. 

SJl.—State ex ret Parker v. Toung- 
qulst 11 X.W. 2 d 84, 69 SJD. 428. 

37 CJ. p 176 note 97. 

The word "trades** in constitution¬ 
al provision authorizing tax on 
trades is used in its broadest signifi- 
cati<m as comprehending persons en¬ 
gaged in buying and selling merchan¬ 
dise, and persons whose occupation 
or business is to manufacture and 
sell the products of their plants, and 
as including any employment or busi¬ 
ness embarked in for gain or profit— 
Nesbitt V. Gill, 41 S.E.2d 646, 227 N. 
C. 174. 

&m Cal.—^Roth Drugs v. Johnson. 67 
P.2d 1022, 13 CalJlLpp.2d 720. 
Colo.—Rlnn v. Bedford, 34 P.2d 827, 

102 Colo. 475. 

37 OJ. p 175 note 93. 

SSL Fla.—Amos v. Gunn. 94 So. 619, 
84 Fla. 286. 

83. la—Ohio OU CSo. r. ^ 

2T.B.ia MS, S8S IQ. 
r. KelMD. MS NJK. MS. ^ jpL 
67S. 

37 <U. p m aoU J.' ' " ' 
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tion docs not necessarily interfere with the state’s 
right to regulate by license or tax,** or to pro¬ 
hibit** snch business or avocation within its bor¬ 
ders; and a person who has taken out a license or 
paid a tax imposed on a certain business by act of 
congress may also be compelled to pay a state tax 
or take out a state license for the same business.** 
The state may not, hdwever, require the holder of 
a federal license to perform duties in conflict with 
the requirements of the federal statute.*^ 

Scope of power. The power of the state to li¬ 
cense, or impose an excise or license tax on, occu¬ 
pations or privileges includes the power, within con¬ 
stitutional limits, to provide for the collection** and 


enforcement** of a tax levied, to prescribe the con¬ 
ditions under which a license may be obtained,** 
to require that applicants for a license possess cer¬ 
tain qualifications,*1 and to impose new and addi¬ 
tional burdens on the licensee.** 

(2) Particular Occupations and Privileges 

Subject to constitutional limitations, the power of the 
state to require licenses or impose taxes thereon may 
extend to any business, occupation, or privilege. 

Subject to constitutional limitations discussed su¬ 
pra subdivision a (1) of this section, the power of 
the state to require licenses, and to impose license 
or excise taxes, generally extends to any business, 
occupation,** or privilege.*^ Accordingly the leg- 


mL TJ.S.—Plumiey ▼. Common- 

wealtb, Hass.. 15 S.Ct 164, 155 U. 

S. 461, 39 UEd. 223. 

37 C.J. p 173 note S7. 

SSL n.S. —^License Tax Cases, Mass., 
N.J.. N.T.. 5 WalL 462. IS KEd. 497. 
37 CJ. P 173 note 88. 
ae: Ala.—^Alabama Warehousing Co. 

T. SUte. 149 So. 813, 227 Ala. 258. 
37 C.J. p 173 notes 87, 89. 

87. TJ.S.—North Dakota v. Hanson. 
N.D.. SO S.Ct. 179, 215 U,S. 515, 54 
IbEd. 307. 

88. U.6.—Bainier Nat Park Co. v. 
Hartiii, D.C.Wash.. 18 F.Supp. 431, 
affirmed 58 S.Ct 478. 302 U.S. 661. 
82 USd. 511, rehearing denied 23 
F.Supx». 60. 

Iia.—State v. Standard Oil Co. of 
Ijcmisiana, 173 So. 601, 138 La. 978. 
Miss.—Mississippi State Tax Com¬ 
mission V. Flora Drus: Co., 148 So. 
373, 167 Miss. 1. 

Mode of collection of license fees 
and taxes so&orally see infra 3S 
53 ^ 5 . 

Ftodnoer or pnrdhaser as coIlectioiL 
affSBEt 

Under constitutional provision au¬ 
thorising the state to tax natural re¬ 
sources severed from the soil or wa¬ 
ter, the state could make the produc¬ 
er or purchaser an agrent for collec¬ 
tion of tax instead of collectingr the 
tax direct from the owners through 
the officers of the state.—^State V. 
Standard Oil Co. of Zjouisiana, 178 Sa 
601, 188 La. 978. 

StetBto of Hsiiltatioais 
Eeasrdina the contention that the 
assesmnent was barred by the stat¬ 
ute of limitations, it was held that 
the state legislature had authority 
to xrant riirhts covertnr the levying, 
assessment and collection of sales 
taxes absolutely, withhold such 
rights, or confer them subject to 
such restrictions as the legislature 
saw lit.—<Jity of Claremore v. Okla- 
iKuna Tax Commission, OkL, 169 P. 
Id lit. 

88. TJ.S.—^Rainier Nat. Park Co. v. 
Martin, ixawash., 18 F.Supp. 4S1, 


affirmed 68 S.Ct. 478. 302 n.a 661, 
82 L.Ed. 511. rehearing denied 23 
F.Supp. 60. 

Secnxity for observasoe 
The amount of cash or securities 
to be deposited or of a bond in or¬ 
der to secure observance of licensing 
statute rests solely with the legisla¬ 
ture. where there is no showing that 
amount required is unreasonable or 
arbitrary.—^Moore v. Wehb. 26 P.2d 
22, 219 CaL 304, 89 AXuR. 925. 

dOi Fla.—Gray v. Central Florida 
Lumber Co., 140 So. 320, 104 Fla. 
446, rehearing denied 141 So. 604, 
104 Fla. 446, certiorari denied Cen¬ 
tral Florida Lumber Co. v. Gray, 
53 act. 34, 287 U.S. 634, 77 L.Ed. 
549. 

N.T.—Seignlous v. Rlce^ 6 N.B.2d 91, 
273 N.T. 44. 

Va.—Campbell v. Goode. 2 aE.2d 
456, 172 Va- 468. 

9L TJ.S.—^Montejano v. Rayner. D.CL 
Idaho, 83 F.Supp. 485. 
cm.—In re Porterfield, 163 P.2d 706. 
28 Cal.2d 91—^Beard v. State Board; 
of Embalmers and Funeral Direc¬ 
tors. 295 P. 1052, 111 CaLApp. 559.1 
Fla-—State Board of Funeral Direc-i 
tors and Embalmers for Florida v. | 
Cooksey, 3 So.2d 502, 147 Fla. 337, | 
788, adhered to State Board of Fu¬ 
neral Embalmers v. Cooksey, 4 So. 
2d 253, 148 Fla. 271. 

Tex.—Gerard v. Smith, ClvApp., 52 
S.W.2d 347, error refused. 

Utah.—^Walkenhorst v. Kesler, 67 P. 

2d 654, 92 Utah 312. 

Eligibility of applicants for licenses 
generally see infra S 33. 

Moral qualifloatiOBs 

The state exceeds its i>olice power, 
when it requires moral qualifications 
for the obtaining of a license to en¬ 
gage or continue in a business, which, 
as usually conducted, is no more dan¬ 
gerous to the public than any other 
ordinary occupation of life.—^Rawles 
v. Jenkins, 279 S.W. 350, 212 Ky. 287. 

SSL Ohio.—Pierstorff v. Board of 
Embalmers and Funeral Directors, 
41 N.E.2d 839, 68 Ohio App. 453. ap- 
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peai dismissed 37 N.E.2d 545, 138 
Ohio St. 626. 

93. U.S.—Norwood v. Ward, D.C.N. 
T., 46 F.2d 312, affirmed Norwood 
V. Bennett, 51 S.Ct. 494, 283 U.S. 
800, 75 L.Ed. 1422. 

Power to require license, or impose 
license or excise tax, in connec¬ 
tion with: 

Druggists see Druggists 5 3 a- 
Hawkers and peddlers see Hawkers 
and Peddlers 5 6 a. 

Motor vehicles see the C.J.S. title 
Motor Vehicles 5 60, also 42 CJ. 
p 660 notes 61-39. 

Physicians and surgeons see the 
C.J.S. title Physicians and Sur¬ 
geons 5 6» also 48 C.J. p 1070 
note 64-p 1071 note 81. 

Sales of stocks and securities see 
infra 5 72. 

Funeral directliig 

Fla.—State Board of F\ineral Direc¬ 
tors and Embalmers for Florida v. 
Cooksey, 3 So.2d 502, 47 Fla. 337, 
788, adhered to State Board of Fu¬ 
neral Directors & Embalmers v. 
Cooksey, 4 So.2d 253, 143 Fla 271. 
Game farming 

Wash.—State v. Miller, 271 P. 32$, 
149 Wash. 545. 

Managing or operating moving pi&. 
tnre maeWnes 

Fla—Gandy v. Borras, 154 So. 248, 
114 Fla 503. 

MHiing of rice 

Ark.-^tuttgart Rice MIU Co. v. 
Crandall, 157 S.W.2d 205, 203 Ark. 
281. 

94. U.S.—^In re Wm. Akera, Jr., Co., 
aaA.Fa, 121 F.2d 846, 135 A.L.R. 
1508—In re Fidelity Fuel Co., a 
CLAPa, 121 F.2d 34$, 135 A.L.R. 
1503—In re Umans Bleachery, C. 
O.APa. 121 F.2d 846, 135 A.Xi.R. 
1503. 

Fartionlar use of paoperty, espe¬ 
cially of certain classes, may be sub¬ 
ject of excisa—Jerome H. Sheip Co. 
V. Amoa 130 So. 699, 100 Fla 363. 
Use of highways 

(1) The state may impose a 11^ 
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islature has the power, in a proper case, to require 
licenses or impose license or privilege taxes on the 
buying,^® dealing in,s« or selling»7 of real or per¬ 
sonal property; selling at auction's or on commis¬ 
sion;®^ or the importation,! wholesaling or distrib¬ 
uting,^ storage,® or use^ of gasoline. 

The power to require licenses and to impose tax¬ 
es thereon has also been applied to the operation of 


such businesses as banking,® money lending and 
loan brokerage,® chain stores,^ cleaning, dyeing, 
and pressing of clothes,® common carriers,® con¬ 
tracting,!® employment agencies,!! fishing ves¬ 
sels,!® theaters or other places of public amuse¬ 
ment,!® and vending machines;!^ and the power 
may be exercised to impose license fees or taxes on 
the collection of notary fees,!® oil production,!® out- 


cense or excise tax on the privilege' 
of usinff highways. 

Ind.—^E^vey Co. v. Department of 
Treasury of Indiana, 24 NJB!.2d 26S, 
216 Ind. 266, appeal disxnissed 
Eavey Co. v. Depeurtment of Treas¬ 
ury of 'State of Indiana, 60 S.Ot. 
1081. 810 U.S. 611. 84 LJBJd, 1388— 
Richmond Bahing Co. v. Depart¬ 
ment of Treasury, 18 N.E.2d 778. 
215 Ind. 110. 

Ohio.—State v. S^elds. App., 35 KEL 
2d 744. 

(2) Power to impose highway tax¬ 
es in general see Highways 6 284. 
95. Utah.—State v. Masozi, 78 P.2d 
920. 04 Utah 601. 117 A.L.R. 330. 

98. Pa.—Appeal of J. A. Young & 
Co., 160 A. 161, 105 PGuSuper. 153. 

Dealing ^ meat pzodxusis 
La.—State v. Wilson & Co. of Lou¬ 
isiana. 154 So. 636. 179 Leu 648, ap¬ 
peal dismissed Wilson 8b Co. of 
Louisiana v. State of Louisiana, 66 
S-Ct. 78, 298 U.S. 618, 79 LJkS, 681. 
Beal estate 'bzolEexage or husinees 
Ark.—City of Texarkana v. James 8b | 
Mayo Realty Co.. 62 S.W.2d 42, 187 
Ark. 764. 

OkL—^Ex parte Pope. 242 P. 290, 88 
OkLCr. 6, 

Pa.—Appeal of J. A. Young 8b Co., 
160 A. 151, 106 Pa.'Super. 158. 

97. N.C.—Leonard v. Maxwell, 8 S. 
E.2d 316, 216 N.C. 89, appeal dis^ 
missed 60 S.Ct. 175, 808 U.S. 616, 
84 L.£d. 439. 

Power of state to license sale of in¬ 
toxicating liquors see Intoxicating 
Liquors 5 88. 

Motor vaMoles 

Keb.-^elsen v. TiUey, 289 N.W. 888, 
137 Neb. 327. 126 A.L.R. 729. 

Soft drinks 

Minn.—State v. Comer, 290 N.W. 434, 
207 Minn. 98. 

Solid foel 

Md.—Yarger v. State. 200 A. 731, 176 
Md. 220. 
zradiag stamps 

W.Va.—Sperry 8b Hutchinson Co. t. 
Melton, 71 S.11 19, 69 W.Va. 124, 34 
L.R.AJbT.a, 433. 

63 C.J. p 764 note 63. 

SSL Fla.—State ex reL James v. Gei^ 
rell, 188 So. 812, 137 Fla. 324. 

99. Wash.—Northern Cedar Co. v. 
P^noh, 280 P. 837, 131 Wash. 894, 
opinion modified on other grounds 
on rehearing 233 P. 89, 138 Wash. 


692, and dismissed Northern Cedar 
Co. V. Gloyd. 46 S.Ct 204, 270 U.a 
626. 70 L.Ed. 767. 

Seuing lazm prodnets on oonwrisston 
Ala.—State v. Cecil, 113 So. 254. 216 
Ala. 891. 

L Fla.—Sweat ▼. Turpentine 8b Ros¬ 
in Factors, 160 So. 617, 112 Fla. 
423. 

2. Miss.—City of Jackson t. State, 
126 So. 2, 166 Misa 306. 

Ala.—State v. City of Montgom¬ 
ery, 161 So. 866. 228 Ala 93. 

4. m.—People V. Deep Rock Oil Coi> 
poration, 176 N.EL 672, 348 HI. 388. 
Ind.—Gafill v. Bracken, 145 N.EL 312, 
195 Ind. 561, rehearing denied 146 
N.E. 109, 195 Ind. 651. 

N.M.—Lujan v. Triangle Oil Co., 37 
P.2d 797, 38 N.M. 543. 

Dke in homaole ^ties 
General assembly had power to tax 
gasoline used in propelling motor ve¬ 
hicles on streets of home-rule cities; 
and in this respect the streets and 
highways of a home-rule city are 
public highways of the state.—Peo¬ 
ple V. City and County of Denver, 10 
P.2d 1106, 90 Colo. 698. 

& Mont.—East Helena State Bank 
V. Rodgers, 236 P. 1090, 78 Mont. 
210 . 

6L Ohio.—Globe Security 8b Loan Co. 
V. Carrel, 188 N.E. 864, 106 Ohio St. 
43. 

OkL—Shinn v. Oklahoma City, 87 P* 
2d 136, 134 OkL 236. 

7. n.S.—Great Atlantic 8b Pacific 
Tea Co. v. Grosjean, D.C.La., *16 F. 
Sapp. 499, affirmed 67 S.CX 772, 
801 U.& 412. 81 LEd. 1193, 112 
A.L.R. 293, rehearing denied 68 S. 
Ct. 3, 802 U.S. 772, 82 L.Ed. 699. 

8. Cal.—Ex parte Weisberg, 12 P.2d 
446, 216 CaL 624—Carter v. Ste¬ 
vens, 295 P. 28, 211 Cal. 281. 

OkL—Jack Lincoln Shops v. State 
Dry aeaners' Board, 135 P.2d 882, 
192 OkL 251, appeal dismissed 63 
act. 1448, 320 UJS. 208, 87 LJBd. 
1847. 

91. Wis.-^tate v. Cbicago, etc. R. 

Co., 112 N.W. 616, 132 Wis. 845. 

10 C.J. p 62 note 4. 

ML U.a —Dravo Contracting Co. v. 
James, C.C.A.W.Va., 114 F.2d 242. 
147 AJL.R. 186, certiorari denied 
61 act. 450, 312 U.a 678, 86 L.Ed. 
1117, rehearing denied 61 S.Ct. 620, 
312 U.a 714, 86 L.Ed. 1144, 
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IL U.S.—Ribnifc v. McBride, N.J.. 
48 S.Ct 545, 277 U.S. 350, 72 L.Ed. 
913; 56 A.L.R. 1327, followed in 
Executive Service Cozporation v. 
Quigley, 243 N.Y.S. 772, 229 App. 
Div. 652. 

19. U.a— Mirkovich v. Milnor, D.C. 

CaL, 34 F.Supp. 409. 

Gal.—Santa Cruz Oil Corporation v. 
Milnor, 130 P.2d 266, 55 GaLApp.2d 

66 . 

la Mass.—Jaffarian v. Building 
Commission of City of Somerville, 
175 N.E. 641, 275 Mass. 267, 74 A. 
L.R. 403. 

62 C.J. p 852 note 89. 

Publio pool or bfOiard zooms 
U.S.—Anton v. Van Winkle, D.CLOr., 
297 F. 340. 

Ga.—^Beaty v. Richardson, 138 S.E. 
54, 184 Ga 185, error dismissed 48 
S.Ct. 323, 276 U.a 599, 72 L.Ed. 
724. 

14. Ala—City of Birmingham v. 
Merchants Cigar & Candy CO., 178 
So. 220, 235 Ala 204. 

15- Pa—^In re Fees of 'Notaries 
PubUc, 29 PaDlst 952. 

16. U.a —^British-American Oil Pro¬ 
ducing Co. V. Board of Equaliza¬ 
tion of State of Montana, 57 S. 
Ct. 132, 299 U.a 159. 81 LEd. 95, 
rehearing denied 57 S.Ct. 314, 299 
U.S. 62<i, 81 LEd. 469—Barwise v. 
Sheppard, Tex, 57 S.Ct. 299 U. 
S. 83, 81 L.Ed. 33, rehearing denied 
Barwise v. Sheppard, 57 S.Ct. 229, 
299 U.S. 622, 81 L.Ed. 468. 

Street of lease provision 
No stipulation in an oil lease could 
be of any avail as against the state’s 
I power to impose a gross production 
oil tax, or the power to prescribe 
who should be under the duty to the 
state to pay the tax, and fix the time 
and mode of payment, even though it 
be assumed to he admissible for les¬ 
sors and lessee to stipulate as to 
who, as between themselves, should 
ultimately bear tax—Barwise ▼. 
Sheppard, Tex, 57 S.Ct. 70, 299 U.a 
83, 81 L.Ed. 23, rehearing denied B^ 
wise V. Sheppard, 57 S.gt 229, 299 
U.S. 622, 81 L.Ed. 468. 
a^egsUty of prodibotlox 

The state has the right to tax tbe 
occupation of prodneing eU, regard¬ 
less of whether the oil is |M9odnead 
lawfully or unlawfkillF.—iStsie ▼. 
Humphrey. TexCIvJlpg^ 159 aWJM 
162, 



§6 


LICENSES 


53 aj.s. 


door advertising,racing,i* or telegraph or tele¬ 
phone service.i® The power also ordinarily exists 
to license professions such as accountancy,archi- 
tecture,*! engineering,22 or law,23 and the trades 
engaged in by barbers,2^ beauticians,2^ and master 
plunibers.28 

b. Jurisdiction 

Th« power of the state to require a license or Im¬ 
pose an excise or license tax on occupations or privileges 
is limited to subjects within its Jurisdiction. 


The power of the state to require a license or 
impose an excise or license tax on occupations or 
privileges, is necessarily limited to subjects within 
its jurisdiction it may not tax persons or or¬ 
ganizations within its borders because of business 
carried on beyond the state’s jurisdiction.28 So the 
state may not tax privileges enjoyed in a location 
which is under the exclusive control or legislative 
jurisdiction of the United States^s except where the 
federal government has consented to such taxa- 


17. Mass.—General Outdoor Adver¬ 
tising Co. V. Department of Public 
Works, 103 N.E. 709, 289 Mass. 
140, appeal dismissed General Out¬ 
door Advertising Co. v. Callahan, 
S 6 S.Ct. 405, 207 U.S. 725, «0 laJSid. 
1008, General Outdoor Advertising 
Co. T. Hoar, 56 S.CL 495, 297 U.S. 
725, 80 iL.Ed. 1008 and Brink v. Cal¬ 
lahan, 66 S.Ct. 496. 297 U.S. 725, 
so UEd. 1008. 

18. Md.—^Spencer v. Maryland Jock¬ 
ey Club of Baltimore City, 4 A. 2 d 
124, 479. 176 Md. 82, appeal dis¬ 
missed Maryland Jockey Club of 
Baltimore City v. Spencer, 59 S. 
CL 10S4, 307 U.S. 612, 83 L.Ed. 1495. 

19. Pla.—^Ferguson v. McDonald, 63 
So. 915. 66 Fla. 494. 

62 C.J. p 93 note 26. 

Statute not objeetioiiabla as burden 
on iutazstate commeroe 

Fla.—^Amos v. Postal Telegraph-Ca¬ 
ble Co., 80 So. 203. 76 Fla. 465. 

62 Cjr. p 92 note 33 [aj, CbJ. 

aOL Ariz.—^Hilkert v. Canning, 119 P. 
2d 233. 53 Ariz. 290. 

m.—Frazer v. Shelton, 150 N.E. 696, 
320 Ill. 253. 43 A.Ii,R. 1086. 

QJm N.T.—^Bowen v. City of Schenec¬ 
tady. 240 N.T.S. 784. I'SO Misc. 307. 
affirmed 246 N.Y.S. 913, 231 App. 
Div. 779. 

Tenn.—State Board of Examiners for 
Architects and Engineers v. Stand¬ 
ard EngineerUig Co., 7 S.W.2d 47. 
157 Tenn, 157. 

22. Tenn.—State Board of Examin¬ 
ers for Architects and Engineers v. 
Standard Engineering Co., supra. 

aaL U.S.—Overton v. City of Lios An¬ 
geles. D.C.Cal., 263 F. 951. 

Ala.—State t. Wilson, 176 So. 620, 
27 Ala.App. 560, certiorari denied 
176 So. 622, 234 Ala. 642. 

Ky.—Kewlln v. Stuart, 117 S.W. 2 d 
60S, 273 Ky. 626. 

6 CJ. p 671 note U. 

H U.S.—^Montejano t. Hayner, D.C. 
Idaho, 32 F.Supp. 435. 

Minn.—Johnson v, Ervin, 285 K.W. 
77, 203 Minn. 84. 

N.C.—State ▼. Dockey, 152 S.HL 693, 
193 X.C. 55L 

OkL—Ex parte Herrin, 93 P.2d 2;, 
67 Okl.Cr. 104. 

Wash.—^McDermott v. State, 84 P. 2 d 
372, 197 Wash. 79. 


as. Minn.—Johnson v. Ervin, 285 N. 
W, 77, 205 Minn. 84. 

ae. X.T.—Seignlous v. Rice, 6 N.E. 

2d 91, 273 K.T. 44. 
a7. U.S.—James v. Dravo Contract¬ 
ing Co,. W.Va., 58 S.CL 208, 302 U. 
& 134, 82 D.Ed. 155, 114 A.D.R. 318 
—^Dravo Contracting Co. v. James. 
C.C.A-W.Va., 114 F.2d 242, 147 A. 
I 4 .R. 135, certiorari denied 61 S.Ct. 
450, 312 U.S. 678, 86 L.Bd. 1117, re¬ 
hearing denied 61 S.CL 620, 312 U. 
S. 714, 85 L.Ed. 1144—Streckfua 
Steamers v. Fox. D.CW.Va., 14 F. 
Supp. 312. 

Ala.—O’Pry Heating 8 b Plumbing Co. 

V. State, 8 So.2d 316, 241 Ala. 607. 
Ill.—SL Louis Southwestern Ry. Co. 
V. Stratton. 187 N.E. 498, 353 lU. 
273, certiorari denied 54 S.CL 458. 
291 U.S. 673. 78 luEd. 1062. 

Iowa.—Montgomery Ward & Co. ▼. 
Nelson, 299 N.W. 401. 230 Iowa 
942, conforming to mandate Nel¬ 
son V. Montgomery Ward & Co., 61 
S.CL 598. 312 U.S. 873. 85 LuEd. 397, 
rehearing denied Nelson v. Mont¬ 
gomery Ward & Co., 61 S.CL 804, 
312 U.S. 716, 85 L.Ed. 1145. 

Okl.—Ex parte Winn, 64 P.2d 927, 61 
Okl.Cr. 1, 

37 C.J. p 175 note 2. 

Appoitlonment of tax 
Where contractor was constructing 
locks and dams in navigable streams 
in West Virginia and activities of 
contractor in West Virginia as to ma¬ 
terials and equipment fabricated In 
another state consisted of installa¬ 
tion at the respective sites within 
West Virginia, even if contractor 
was subject to West Virginia privi¬ 
lege tax as to such woik, an appor¬ 
tionment would be necessary to limit 
the tax in accordance with propor¬ 
tion of work performed in West Vir¬ 
ginia.—James v. Dravo Contracting 
Co.. W.Va., 58 S.Ct. 208, 302 U.S. 134, 
82 (L.Ed. 155, 114 A.I..R. 318. 
PzoseoutloK of bustneas 
All of the things necessary for the 
prosecution of a business need not 
take place within the state imposing 
a privilege tax thereon before the 
tax can be exacted, and all that Is 
necessary is that something be done 
or take place within the taxing state 
that is incident to, or substantially 
connected with, prosecution of the 
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business—Stone v. General Contract 
Purchase Corporation, 7 So.2d 806, 
193 Miss. 301, 140 AJ^R. 1029, fol- 
lowed in C. L T. Corporation v. Stone, 
7 So.ad 811, 193 Miss. 344, affirmed 
63 S.CL 66, 317 U.S. 691. 87 L.Ed. 484, 
followed in Stone v. Universal Credit 
Co., 7 So.2d 820, 193 Miss. 354 af¬ 
firmed 63 S.CL 66, 317 U.S. 691, 87 
L.Ed. 484, followed in Stone v. Yel¬ 
low Mfg. Acceptance Corporation, 7 
So.2d 820, 193 Miss. 338, affirmed 63 
S.CL 66. 317 U.S. 591, 87 L.Bd, 484, 
rehearing denied 63 S.CL 157, 317 U. 
S. 708, 87 L.Ed. '565. 

Juzisdictioa hidd mdstent 

(1) Where foreign corporation’s 
work in cozistructing and repairing 
part of Jetty at mouth of navigable 
river was performed at place not be¬ 
yond two nautical miles from coast 
line and south of state’s northern 
boundary, situs of work, although 
beyond low-water mark, was within 
state’s territorial limits, so that 

I state had right to impose a privilege 
tax.—Winston Broa Qo, v. Gkdloway, 
121 P.2d 457, 168 Or. *109. 

(2) Sales tax levied by state of 
West Virginia on transactions on ex¬ 
cursion boats operating on river be¬ 
tween West Virginia and Ohio and 
carrying Ohio citizens while within 
boundary of West Ylrglnla held valid 
as tax on sales within state and not 
invalid as tax on citizens of Ohio.— 
Streckfus Steamers v. Fox, D.O.W. 
Va., 14 F.Supp. 312. 

2Sk U.S.—Great AtUmtie 8b Pacific 
Tea Co. v, Grosjean, Idu, 57 S.Ct. 
772, 301 U.S. 412. 31 LuEd. 1193, 112 
A.L.R. 393, rehearing denied 58 S. 
CL 3, 392 U.S. 772, 82 USd. 599. 
IlL—St. Louis Southwestern Ry. Co. 
V. Stratton, 187 N.E. 498, 363 HI. 
2TZ, certiorari denied 64 S.CL 458, 
291 U.S. 673, 78 LuEd. 1062. 

37 OJ. p 175 note 2. 

86. U.S.—James v. Dravo Contract¬ 
ing Co.. W.Va, 68 SXX 268, 802 U. 

S. 134, 82 LuEd. 155. 114 AJLR. 318 
—Falls City Brewing Ca r. 
Reeves, D.C.Ey., 49 F.Suppu 35. 

Or.—Atkinson v. State Tax Commis¬ 
sion, 62 P.2d IS, 166 Or. 461, re¬ 
versed on other gronds 6T P.2d 
161, 156 Or. 461. affirmed Atkinson 

T. State '^Tax Commission of Ore¬ 
gon. 58 exit. 411b 893 Uj& Mb 82 
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tion.^® However, the fact that the United States 
has a limited jurisdiction over an area within a 
state does not necessarily deprive the state of power 
to impose such a tax.^^ Thus, where in acquiring 
lands within state borders or rights with respect 
to such lands the federal government does not also 
obtain exclusive jurisdiction or legislative control 
over the territory, the state may exact license or 
excise taxes on privileges enjoyed, or businesses 
carried on, within the acquired area.*2 Xhe fore¬ 
going rule controls where the state expressly re¬ 
serves the power of taxation,83 where the United 
States does not accept a transfer of exclusive ju- 
risdiction,^^ or where the project for which the 


land was acquired carries with it an appropriate 
recognition of the continued jurisdiction of the 
state.35 

a Impositioii on Federal Government or on 
Federal or State Subdivisions or Agencies 

A state ordinarily may not Impose an excise or li¬ 
cense tax on the activities of, or a sale to, the federal 
government or one of Its agencies; but In the absence of 
a constitutional provision to the contrary a state may 
exact such taxes from a political subdivision or agency 
of the state. 

As a general rule a state may not impose a li¬ 
cense or privilege tax on the activities of the fed- 


€21—Winston Bros. Co. v. 
State Tax Commission, 62 P.2d 7. 
156 Or. 605, certiorari denied State 
Tax Commission of Oregon v. Win¬ 
ston Bros. Co.. 67 S.Ct. 793, 801 
U.S. 689, 81 !Li.Ed. 1346. 

State’s jarlsdiotioa, to serve process 
Where the federal government has 
exclusive jurisdiction hy consent of 
state over territory except for serv¬ 
ice of process issued out of courts of 
state, the state has no authority to 
levy a tax on the privilege of doing 
business in such territory.—0*Pry 
Heating & Plumbing Co. v. State, 3 
So.2d 316, 241 Ala. 607. 

30. U.S.—Bowers v. Olclahoma Tax 
Commission, D.C.OkL, 61 F.Supp. 
652. 

Okl.—Sanders v. Oklahoma Tax Com¬ 
mission, 169 P.2d 748, certiorari de¬ 
nied 67 S.Ct. 202, 329 U.S. 780, 91 
L.Ed. -w 

Purpose of federal coneeicfc 
General purpose of act providing 
that all taxes levied by any state on 
sales of motor fuels may be levied, 
in same manner, on such fuels, when 
sold by agencies located on United 
States militaiy or other reservations, 
is to extend program of highway im¬ 
provement—State of Minnesota v. 
Eeeley, C.C.A.Minn., 126 F.2d 863. 
Extent of consent 

(1) Under a federal statute* the 

states are given the right to levy 
and collect gasoline sales and use 
taxes within federal areas, to the 
same extent as though such areas 
were not federal, except in cases 
where gasoline is for exclusive use 
of the United States.—Sanders v. Ok¬ 
lahoma Tax Commission, 169 P.2d 
748, certiorari denied 37 S.Ct. 202, 
329 U.S. 780, 91 I-.Ed,- 

(2) Under a construction of the 
statute prior to its amendment It 
was held that the state was enti¬ 
tled to collect gasoline tax on motor 
fuel which was sold on a military 
reservation, notwithstanding tax was 
a use tax or privilege tax rather than 
a technical sales tax.—‘State of Min¬ 


nesota V. Keeley, C.C.AMinn., 126 F. 
2d 363. 

(3) It has heen held, on the other 
hand, that the statute prior to its 
amendment did not give permission 
to the state to levy a tax on the use 
of gasoline in a federal area in addi¬ 
tion to a tax on sales of gasoline.— 
State V. Yellowstone Park Co.. 121 
P.2d 170, 67 Wyo. 592, certiorari de¬ 
nied State of Wyoming v. Yellow¬ 
stone Park Co., 62 S.Ct. 1280, 316 U. 
S. 3S9, 36 UEd. 1760. 

31. U.S.—Wilson V. Cook, Ark., 66 
S.Ct. 663, 327 U.S. 474. 90 Ii.Ed. 
793, mandate conformed to 193 S. 
W.2d 818—Silas Mason Co. v. Tax 
Commission of State of Washing¬ 
ton. 58 S.Ct. 233, 302 U.S. 186, 82 
Ii-Bd. 187—Ryan v. State of Wash¬ 
ington. 58 S.Ct. 233, 302 U.S. 186, 
82 Ii.Ed. 187—Streckfus Steamers 
V. Fox, naW.Va.. 14 P.Supp. 312. 
Or.—Winston Bros. Co. v. Galloway, 
121 P.2d 457. 168 Or. 109. 

Va.—^NTlkis V. Commonwealth, 131 S. 

St 236, 144 Ya. 618, 46 AX.R. 219. 
Indian xeservattem 

(1) State may have jurisdiction to 
levy business and occupation tax and 
sales tax on companies conducting 
businesses solely within an Indian 
reservation under license from Unit¬ 
ed States Commissioner of Indian 
Affairs and tribe of Indians occupy¬ 
ing the reservation for business done 
with, and sales made to, persons oth¬ 
er than Indiana—Neah Bay Fish Co. 
V. Krummel, 101 P.2d 600, 3 Wa8h.2d 
570. 

(2) State and territorial jurisdic¬ 
tion over Indian lands generally see 
Indians S 72. 

ApplioaUlity of statute 
The federal statute removing im¬ 
munity from taxes on sales to army 
post exchange within territory over 
which federal government has exclu¬ 
sive legislative jurisdiction does not 
affect question whether state sales 
tax could be imposed on sales to 
army post exchange located on gov¬ 
ernment reservation not under ex¬ 
clusive legislative jurisdiction of 
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federal government.—Standard Oil 
Co. of California v. Johnson, 119 P. 
2d 329, 19 Cal.2d 104, reversed on 
other grounds 62 S.Ct. 1168, 316 U.S. 
481, 86 LuEd. 1611. 

32. 1T.S.—Wilson v. Cook, Ark., 66 S. 
Ct. 663, 327 U.S. 474, 90 Ii.Ed. 793. 
mandate conformed to 193 S.W.2d 
'818—Silas Mason Co. v. Tax Com¬ 
mission of State of Washington, 58 
S.Ct 233, 302 U.S. 186, 82 U.Bd. 
187—^Ryan v. State of Washington. 
58 S.Ct. 233, 302 U.S. 186. 82 L.Ed. 
187—James v. Bravo Contracting 
Co., W.Va.. 58 act. 208. 302 U.S. 
184, 82 I,.Ed. 155, 114 AB.R. 313. 
Acquisition for oonstitiitloinsl puzw 
pose 

Bight of state to tax property of 
others located on lands purchased by 
United States will not be deemed 
abandoned, except for most compel¬ 
ling reasons; furthermore, in order 
to be accorded immunity from state 
license tax, person must not only 
show that land has been acquired 
by United States, but also that such 
land is for one or more of purposes 
designated in federal Constitution.— 
Nikis V. Commonwealth, 131 S.E. 236, 
144 Va. 618, 46 A.L 1 .R. 219. 
sa U.S.—Rainier Nat Park Co. v. 
Martin, D.aWash., 18 F.Supp. 481, 
affirmed 58 S.Ct 478, 302 U.S. 661, 
82 XuEd. 511, rehearing denied 23 
F.Supp. 60. 

Cal.—Standard Oil Co. of California 
V. Johnson, 7$ P.2d 1184, 10 Cal.2d 
758. 

Mont.—State ex ret State Bd. of 
Equalization v. Glacier Park Co., 
164 P.2d 366. 

3A U.S.—Silas Mason Co. v. Tax 
Commission of State of Washings 
ton, 58 S.Ct 233, 302 U.S. 183, 82 
UEd. 1S7—Ryan v. State of Wash¬ 
ington, 58 S.Ct 233, 302 UjS. .463* 
82 B.Ed. 187. 

36. Wash.—Silas Masop Co, Vv TiOf 
Commission of State of Wesldilg^ 
ton, 58 S.Ct 233, 232 UJSiL tm, $l 
X^Ed. 187—^Ryaa v. Statelet 
ingtim, 53.act 232, 332 UJEfc 136^ 
82 LuEd. 187. 



§6 


LICENSES 


53 C.J.8. 


eral govcrmnent^® or on the business of any of its 
agencies or instrumentalities57 except where the 
United States has consented to such tax.^S It has 
been held that the state may impose a license tax 
or excise tax on a privilege or occupation if the tax 
docs not interfere in any substantial way with the 
performance of federal functions^^ or does not im¬ 
pose an unconstitutional burden on such functions.^® 

Accordingly a state may exact a privilege tax which 
does not prevent the discharge of duties to the fed¬ 


eral government,^! as where the tax merely affects 
an activity which is not a necessary incident of 
the functions performed for the federal govern¬ 
ment, or where it involves only a business which 
is separable from such function,^^ or where the 
tax is imposed, not on a federal agency, but on per¬ 
sons using the agency’s facilities/^ 

Although it has been held that a state has no 
power to impose a tax on a railroad operating un¬ 
der a franchise granted by the United States,^® it 


3®, U.S.—Graves v. Texas Co.. 56 S. 
Ct 818, 298 r.S. Zn, 80 JjJEld. 1236 
—Panhandle Oil Co, v. State of 
Mississippi ex ret Knox. 48 S.Ct. 
451, 277 U.S. 218, 72 L.£d. 857. 56 
A.I 1 .R. 6S3—State of Alabama y. 
U. S.. Ct.Cl.. 38 P.2d 897. reversed 
on other srrounds. 51 S.Ct. 225, 282 
rr.S. 502, 75 UEd. 492. 

XsanjEAetnre and sale of power 
State law taxings manufacture and 
sale of hydroelectric power is inval¬ 
id as applied to sale of surplus power 
from plant operated by government 
in connection with dam.—State of 
Alabama v. U. S., supra. 

37. U.S.—U. S. V. Query, D.C.S.C., 
37 F.Supp. 972, affirm^ O.C,A., 
Query v. U. S., 121 P.2d 631, cei> 
tiorari denied 62 S.Ct. 295, 314 U, 
S. 685, 86 Li.Ed. ‘54S, vacated 52 S. 
Ct. 1036. 316 U.S. 653, 86 lUEd. 
1733, vacated on other grounds 62 
S.Ct 1122. 316 U.S. 486, 86 L.Ed. 
1616. 

Arlz.—CyNeil v. Valley Kat Bank of 
Phoenix, 121 P.2d 646, 58 Ariz. 539. 
CaL— l/L G. West Co, v. Johnson, 66 
P.2d 1211, 20 Cal.App.2d 95. cer¬ 
tiorari denied and appeal dismissed 
- Johnson V. M. G. West Qo., 58 S. 
Ct. 45, 302 U.S. 638, 82 UEd. 497, 
rehearing denied 68 S.Ct. 525, 30*3 
U.a 656, 82 Ii.Ed. 1123. 

Ky,—Reeves v. Brown-Forman Dis¬ 
tillers Corporation, 157 S.W.2d 297, 
288 Ky. 677. 

X.H.—^Tirrell v. Johnston, 171 A. 641, 
85 K.H. 530, affirmed 55 aCt 238, 
293 U.a 533, 79 D.Ed. 541. 

OkL—In re Sinclair Prairie Oil Co., 

53 P.2d 221, 175 OkL 239—Bams- 
dall Refineries v. Oklahoma Tax 
Commission, 41 P.2d 918, 171 OkL 

«145, affirmed State ex reL Oklahoma 
Tax Commission t. Bamsdall Re¬ 
fineries, 56 act 345, 195 U.a 521, 
80 (L.Ed. 365. 

3T <XX p 215 note 9. 

Speeiflo governmental agencies and 
instrumentalities as subjects of li- 
eanso taxation see Infna § 29. 

88, U.S.—Gypsy Oil <3a v. Oklahoma 
Tax Commission, D.C.OkL, 5 P. 
Supp. 6, affirmed 54 S.Ct 772, 292 
U.a 505, 78 UEd. 1457. amended 

54 act 779, 292 U.S. ill, 78 UBd. 
1471. 


Ala.—State v. First Nat Bank, 196 
So. 114, 239 Ala. 492. 

Mont—^tate ex rel. State Bd. of 
Equalization v. Glacier Park Co., 
164 P.2d 366. 

CoBsani held not gzastad 
U.S.—State ez reL Oklahoma Tax 
Commission v. Bamsdall Refin¬ 
eries, OkL, 66 S.Ct 340, 296 U.S. 
521. 80 UEd. 366. 

39, U.S.—James v. Dravo Contract¬ 
ing Co.. W.Va., 58 S.Ct 208, 302 U. 
a 134, 82 L.Ed. 155, 114 A.L.R. 
318. 

cm.—^Tosemite Park & Curry Co. v. 
Johnson. 76 P.2d 1191, 10 CaL2d 
770. 

Chargee for use of faculties 
State must give equal treatment 
to federal government but cannot be 
required to furnish latter with facil¬ 
ities without reasonable compensa¬ 
tion; charge against federal govern¬ 
ment for such facilities must not in¬ 
terfere with funcUons of federal gov¬ 
ernment or seek to have federal gov¬ 
ernment bear expenses of state gov¬ 
ernment—Tlrrell v. Johnston, 171 A. 
641, 86 N.EL 530, affirmed 55 S.Ct 288, 
298 U.S. 533, 79 L.Ed. 641. 

4IL U.S.—Silas Mason Co. v. Tax 
Commission of State of Washing¬ 
ton, 58 S.Ct 233, 802 U.S. 186, 82 
L-Ed. 187 —HyeLQ v. State of Wash- 


S.Ct. 469, 291 U.S. 466, 78 iUBcL 
918, rehearing denied 64 S.Ct 712, 
292 U.S. 604, 78 D.Bd. 1466. 

Colo.—^Bedford v. Colorado Nat Bank 
of Denver, 91 P.2d 469, 104 Colo. 
811 , followed in Colorado Nat 
Bank of Denver v. Bedford, 98 P. 
2d 1120, 105 Colo. 873, affirmed 60 
S.Ct 800, 810 U.S. 41, 84 UEd. 
1067. 

Pla.—Standard Oil Co. v. Lee, 199 So. 
325, 145 Fla. 385. 

La.—Standard Oil Co. of Louisiana v. 

Fontenot 4 So.2d 684. 198 La. 644 . 
Mont—Santa Rita Oil Co. v. State 
Board of Equalization, 116 P.2d 
1012, 112 Mont 359, 136 A.L.R. 757 . 
N.D.—^Federal Land Bajife of St. Paul 
V. De Rochford, 287 N.W. 622, 69 
N.D. 382. 

Or.—Winston Bros. Co. v. State Tax 
Commission, 62 P.2d 7, 1*56 Or. 
505, certiorari denied State Tax 
Commission of Oregon v. Winston 
Bros. CO., 67 S.Ct 793, 301 U.S. 589, 
81 L.Ed. 1346—(General Const Co- 
V. Fisher, 39 P.2d 358, 149 Or. 84, 
97 A.L.R. 1252, appeal dismissed 65 
S.Ct 546, 292 U.S. 715, 79 L.Bd. 
1671, rehearing denied 55 S.Ct 828 
295 U.S. 768, 79 L.Ed. 1709. 

4L Wash.—Neah Bay Fish Co. v 
Krummel, 101 P.2d 600, 8 Wash.2d 
570. 


Ington. 68 S.Ct 233, 302 U.S. 186, 
82 L.Ed. 187. 

Vest of state’s power 
The test of a state's power to ex¬ 
act an excise tax Is not whether the 
tax was laid directly on the United 
States or one of its governmental 
agencies but whether or not in the 
way laid, the tax directly retarded 
impeded, or burdened the United 
States in the exercise of Its consti¬ 
tutional powers.—Standard Oil QC. v. 
Lee, FUu. 199 So. 325. 

TSx held not to croato TmooBsilta- 
ttonal bnrdatt 

U,S.—Wilson V. Cook, Ark., 66 S.Ct 
663, 827 U.S. 474. 90 L.Bd. 793. 
mandate conformed to 198 S.W.2d 
015—State of Alabama v. ^ 
Boozer, Ala., 62 &Ct 48, 814 U.S. 
t 86 L.Bd. 8, 140 A.L.R. 516— 
Colorado Nat Bank of Denver v. 
Bedford, Colo., 80 RCt 800, 810 
U.S. 41, 84 L.Ed. 1067—Trinityfann 
Const Ca v. Grosjean, La., 54 


48. Colo.—Bedford v. Colorado Nat. 
Bank of Denver, 91 P.2d 469, 104 
Colo. 811, followed in Colorado 
Nat Bank of Denver v. Bedford, 
98 P.2d 1120, 105 Colo. 878, affirmed 
60 S.Ct 800, 810 U.S. 41. 84 L.Ed. 
1067. 


IjA—S tate V. Whitney Nat of 

New Orleans, 179 So. 84, 189 La. 

48, Colo.—^Bedford v. Colorado Nat 
Bank of Denver, 91 P.2d 469, 104 
Cola 311, followed in Colorado 
Nat Bank of Denver v. Bedford, 
98 P.2d 1120, 106 Colo. 373, affirmed 
66 S.Ct 800, 310 U.S. 41, 84 L.Ed. 
1067. 


New Orleans, 179 So 
211 . 


84, 189 


44, U.a—Colorado Nat Bank of 
Denver v. Bedford, Colo., $0 S,Ct 
800. 310 U.S. 41, 84 L.Ed. 1067. 

4^ U.S.—California v. Central Pac. 


470 



53 O.J.S, 


LICENSES 


SB 


lias also been held that the mere fact that a per¬ 
son or organization operates under a federal con¬ 
tract^® or license,^7 or performs some service for 
the United States government or one of its agen¬ 
cies,^® does not necessarily remove such person or 
organization beyond the power of the state to exact 
license and privilege taxes. Generally a state priv¬ 
ilege or sales tax may not be levied on sales made 
to the United States government or one of its agen¬ 
cies^® unless the federal government has waived 
its immunity from such taxation.®® It has also 
been held t^t congress may, by means of statute, 
exempt a federal agency from state sales taxes.®^ 
On the other hand, the restriction on the power 


of the state to tax the federal government or its 
agencies does not apply so as to preclude a tax on a 
business or occupation, the income of which is re¬ 
ceived, in whole or in part, from the federal gov¬ 
ernment or an instrumentality or agency thereof ;®^ 
and the fact that the economic burden of the tax 
is shifted to the federal government does not pre¬ 
vent its imposition.®® Thus it does not prevent the 
application of a license, use, privilege, or occupa¬ 
tion tax to an independent contractor for that part 
of his activity carried pn under contract with the 
federal government or an instrumentality there¬ 
of.®* Ordinarily, in the absence of an express ex¬ 
emption, such a tax based on gross income, re- 


R. Co.. Cal., 8 S.qL 1078, 127 U.S. 
1, 82 lj.Bd. 150. 

CaL—San Benito County v. Southern 
Pac. R. Co.. 19 P. 827, 77 Cal. 518. 

4 ft CaL—Tosemite Park & Curry 
Co. V. Johnson, 76 P.2d 1191, 10 
Oal.2d 770. 

Wash.— Rainier Nat. Park Co. v. 
Henneford, ^ P.2d 617, 182 Wash. 
159. certiorari denied 66 S-Ct. 807, 
296 XT.S. 647, 80 luBd. 460. 

Bzeise tax for raventia 
Where an excise tax was not im¬ 
posed as a prerequisite to entering 
into, or for the regulation of, busi¬ 
ness, hut solely for revenue purposes, 
a private corporation operatina un¬ 
der a federal contract was not ex¬ 
empt even thouah the riahts it ex¬ 
ercised miaht have heen, in whole 
or in part, derived from the federal 
government.—Rainier Nat. Park Ca 
V. Henneford, supra. 
iSaral oaxxiev 

So-called state **aasollne road toll*’ 
Imposed for asueral use of state 
hiahways is not Invalid as tax on 
federal aaency. as reaards rural mail 
carrier usina own automobile for 
-which aovemment allows him one 
cent a mile, particulaxly where auto¬ 
mobile is also used for private pur¬ 
poses—Tirrell v. Johnston, 171 A. 
641, 86 N.H. 530, affirmed 56 S.Ct 
288, 296 U.S. ^8, 79 KBd. 641. 

.4/7. tr.S.— Federal Qompress & 
Warehouse Co. v. Mcliean, Miss., 
54 S.Ct. 267, 291 U.S. 17, 78 
022—^Broad River Power Co. v. 
Query, S.C.. 58 S.Ct. 826, 2»8 U.S. 
ITS, 77 LuBd. 58*5—South Carolina 
Power Co. v. South Carolina Tax 
Commission, D.C.S.C., 52 F.2d 515, 
affirmed 52 S.Ct. 494, 286 U.S. 625, 
76 Ii.Bd. 1268. 

Utah.—Union Stock Yards v. State 
Tax Commission of Utah, 71 P.2d 
542, 08 Utah 174. 

Churtomhousa broker 
A licensed customhouse broker is 
not an instrumentality of the feder¬ 
al aovemmeut.—State v. Wm. J. 
Cberle, Inc., 188 So. 847, 190 La. 1058. 
-4a U.S.—American Airways v. Wal¬ 


lace, D.C.Tenn., 57 F.2d 877, af¬ 
firmed 56 S.Ct. 15. 287 U.S. 565, 77 
£i.Bd. 498. 

Or.—Winston Bros. Co. v. Galloway, 
121 P.2d 457, 168 Or. 109—Winston 
Bros Co. V. State Tax Commis¬ 
sion, 62 P.2d 7. 156 Or. 503, cer¬ 
tiorari denied State Tax Commis¬ 
sioner of Oregon v. Winston Bros 
Co.. 67 S.Ct. 798, 301 U.S. 689. 81 
UBd. 1346. 

49. U.S.—Graves v. Texas Co., Ala., 
66 S.Ct. 816, 298 U.S. 893, 60 tL.Bd. 
1236—Grayburg Oil Co. v. State, 
Tex., 49 S.Ct 185, 278 U.S. 582, 

' 78 L..Bd. 519—Panhandle Oil Cb. v. 
State of Mississippi ex reL Khox, 
48 act. 451. 277 U.S. 218, 72 IcEd. 
857, 56 A.I-.R. 588—Pan American 
Petroleum Corporation t. State of 
Alabama, C.C.A.A1S, 67 F.2d 590, 
certiorari denied 54 aQt. 454, 291 
U.a 670. 78 luEd. 1060—State of 
Alabama v. U. a. CtCl.. 68 F.2d 
897, reversed on other grounds 51 
act. 226, 282 U.S. 602. 75 I-.Bd. 
492. 

Ala—^Elng & Booaer v. State, 8 So.2d 
572, 241 Ala 557, reversed on oth¬ 
er grounds 62 S.Ct. 46, 314 U.S. 1, 
86 KBd. 2, 140 A-LuR. 615. 

Ark-Wiseman v. Dyess, 72 S.W.2d 
617, 169 Ark. 681. 

CaL— M. G. West Co. v- Johnson, 66 
P,2d 1211. 20 CaLApp.2d 95, cer¬ 
tiorari denied and appeal dismissed 
Johnson v, M. G. West Co., 58 S. 
Ct. 45, 802 U.S. 638, 82 LuEd. 497. 
rehearing denied 58 SXk. 625, 808 
U.S. 666,. 82 Ii.Ba. 1126. 

Colo.—People V. Texas Co., 275 P. 
896, 85 Colo. 289. 

Ohio.—Gray Knox Marble Co. of 
Knoxville, Tenn., t, Evatt, 16 Ohio 
Supp. 151. 

sa Ala—King & Boozer v. State, 8 
So.2d 672, 241 Ala 557. reversed 
on other grounds 62 S.Ct. 48, 614 
U.a 1, 86 LuEd. 2, 140 A.I-.R. $15. 
Certainty of waiver 
Congress has power to waive im¬ 
munity from state sales taxation 
which would otherwise attach to fed¬ 
eral instrumentalities and transac¬ 
tions, but the waiver must be clear, 
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and every well-grounded doubt on the 
subject should be resolved in favor 
of the immunity.—^Klng & Boozer v. 
State, 8 So.2d 572. 241 Ala 557, re¬ 
versed on other grounds 62 S.Ct. 48, 
614 U.S. 1, 86 Ii.Ed. 2, 14 A-UR. 615. 

51. U.S.—Federal Iiand Bank of St. 
Paul V. Bismarck (Lumber Co., NJD., 
62 S.Ct. 1. 814 U.S. 95, 86 IxEd. 
65. 

Specific subjects exempted from li¬ 
cense or license tax legislation see 
infra 9 81. 

Soope of exemption. 

A state tax on the sale of build¬ 
ing materials to be used on the real¬ 
ty of a federal land bank Is not a 
tax on that realty within exception 
contained in the provision of the 
act stating that every federal land 
bank shall be exempt from federal, 
state, municipal, and local taxation, 
except taxes on realty held, pur¬ 
chased, or taken by bank.—Federal 
3Land Bank of St Paul v. Bismarck 
Lumber Co., supra. 

52, Miss.—Compress of Union v. 
Stone, 196 So. 329, 188 Miss. 49, 
certiorari 'denied 61 S.Ct 27, 611 
U.S. 668, 65 L.Ed. 429. 

considered in determining 

tax 

An amount received by cotton com¬ 
pressing company from the Federal 
Commodity Credit Corporation for 
services performed by company 
which compressed cotton for the cox^- 
poration was subject to state privi¬ 
lege tax.—Compress of Union v. 
Stone, supra. 

52. U.S.—State of Alabama y. King 
& Boozer, Ala., 62 S.Ct 43, 314 U. 
S. 1, 66 L.Ed, 8. 140 A.L.R. 615— 
James v. Dravo Contracting Co., 
Va., 56 S.Ct 208, 302 U.S. 164, 82 
LuEd. 155, 114 A.L.R. 818. 

54. U.S.—Curry v- U- S.. Ala., $2 a 
Ct. 48, 614 U.S. 14, 86 Um. »— 
James v. Dravo Contracting C|0.« 
Va.. 58 S.Ct 208. 662 OJk 164, 82 
L.Ed. 165, 114 A.L.R. 818. 

Peisker v. Unamq^MIpm 
Compensatloa m 19, 

6d 62. 45 N.1C. 66T. 
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ceipts, sales, etc., includes within its application that 
portion of the business or activity of the person or 
business taxed which consists of sales to the fed¬ 
eral govemmentSS or a federal agency.*® Further¬ 
more such restriction does not preclude the state 
from imposing on the federal government or an 
agent or agency thereof a charge or toll for the 
use of state facilities, such as a, gasoline road toll 
for the use of state roads.*^ 

In federal area. Where a federal statute au¬ 
thorizes it, commodities sold, used, or distributed 
in a federal area within the external boundaries 
of a state,*® or a business or store or stores there¬ 
in,*® are subject to a state tax thereon to the same 
extent as though such federal area did not exist. 

Subdivisions and agencies of state. In the ab¬ 
sence of a constitutional provision to the contrary, 
a state may impose a license, privilege, or occupa¬ 
tion tax on political subdivisions or agencies of the 
state,*® especially where an enterprise is operated 
by such subdivisions or agencies in a proprietary 
capacity*! or is one for which such tax may be 
imposed on private persons,*^ 


§ 7. _ Delegation of Power in General 

The legislature may delegate the power of requiring 
licenses and Imposing taxes on occupations and prlvi- 
leges to various political bodies within their respective 
limits except in so far as It Is prohibited or limited 
by the state constitution; such delegation of power is 
withdrawn by amendment or repeal of the statute by 
later enactment. 

Except in so far as it is either expressly or im¬ 
pliedly prohibited or limited by the state constitu¬ 
tion,** the legislature may delegate the power of 
requiring licenses and imposing taxes on occupa¬ 
tions and privileges within their respective limits 
to various subordinate political bodies.** Accord¬ 
ingly, as discussed infra § 9, such power may be 
delegated to counties, villages or towns, and to oth¬ 
er political subdivisions or agencies of the state, 
and, as discussed infra § 10, to municipal corpora¬ 
tions. 

Withdrawal of power by amendment or repeal of 
statute. Whether or not a later act repeals or 
changes, in whole or in part, a statute authorizing a 
county, village, or municipality to exact a license 
tax depends on the intent of the legislature.** Thus 


Or.—General Const. Co. v. Fisher, 39 
P.2d 35S. 149 Or. 84. 97 A.L.R. 12«2. 
appeal dismissed So S.Ct. 64$, 292 
IJ.S. 715, 79 KEd. 1671, rehearing 
denied 55 S.Ct 828. 295 U.S. 768, 
79 L..Ed. 1709. 

55w Fla.—U- S. V. ILee, 13 So.2d 919. 
153 Fla. 94. 

'tXM ,—^Peisker v. Unemployment 
Compensation Commission, 115 P. 
2d 62, 45 X.M. «07. 

Ohio.—^Day v. Schulten. App., 3$ 
N.SL2d 299, appeal dismissed Schul- 
ten V. Day. 3 N.E.2d 420, 131 Ohio 
St 638, certiorari denied 67 S.Ct 
109. 399 U.& 584, 81. LuEd. 430. 

57. X.H.—^Tlrrell ▼. Johnston. 171 A. 
641, «$ N.H. 530, affirmed 55 S.Ct 
238, 293 U.S. 573, 79 UEd. 641. 

9a Wyo.—Texas Co. t. Siefried. 147 
P.2d 837, 60 Wya 143, rehearing 
denied ISO P.2d 99. 60 Wyo. 174. 

VaSkNMi park 

Wyo,—Texas CJo. v. Siefried, supra. 

AgWMtes whose sales ane taxable 

Wyo.—Texas Cou t. Siefried, supra, 

5^ Uont.—State ex reX. State Bd. of 
Bqualixation t. Glacier Park Oo.. 
164 P.3d 366. 

eit Ala.—^Xn re Opinions of the Jus- 
Uces, 179 So. 535. 236 AHu 485. 

Cal—People t. Imperial County, 
App., 173 P.2d 362. 

Oolo.—^People v. City and County of 
Denver, 10 P.2d 1106, 90 Colo. 593. 

Ga.—Wright V, Fulton County, 150 
SJBL 262. 169 Qa. 754. 

Xiefa.—^Bay City t. State Board of 
Tax Administration, 190 N.W. 395. 
292 Hidt 361. 


N.C.—Stedman v. City of Winston- 
Salem, 167 S.E. 813. 204 X.C. 203. 
Tax for benefit of another agency 
The legislature may impose an ex¬ 
cise tax on one state agency in aid 
of another state agency for the ben¬ 
efits the former derives from the lat¬ 
ter, in the absence of any constitu¬ 
tional restriction.—State Tax Com¬ 
mission V. Board of Education of 
Jefferson Cdunty, 179 So. 197, 235 
Ala. 388. 

Delegation of power 
An act Imposing an occupation tax 
on distributors of motor fuels in¬ 
cluding counties did not violate the 
constitutional provision limiting the 
power of the state to delegate the 
right to tax.—Wright v. Fulton 
County, 150 S.E. 262, 169 Ga. 754. 

61. Ariz.—City of Pbocniz v. Moore. 
113 P,2d 935, 57 Arix. 750. 

Utah.—State Tax Commission v. City 
of Logan, 54 F.2d 1197. 88 Utah 
406. 

62. Ala.—State Tax Commission v. 
Board of Education of Jefferson 
County, 179 So. 197, 235 Ala. 388. 

Pxuteoiioa of private industry 
The state power to impose sales 
tax on municipal utility was upheld 
since St would be assumed that as 
matter of public policy legislature, 
in imposing tax, sought in measure 
to protect private industry and pri¬ 
vate employment by keeping them, 
as far as taxation is concerned, on a 
parity with municipally owned util¬ 
ities which, going outside perform¬ 
ance of purely governmental ftme- 
tions, become competitors of others 
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privately engaged In like activlUes. 

—Bay City v. State Board of Tax 

Administration, 290 N.W. 395, 292 

Mich. 24L 

Gasoline tax payable by school board 

Ala,—Gtate Tax Commission v. Board 
of Education of Jefferson County., 
179 So. 197, 276 Ala. 378. 

Tex—State v, Galveston, H. & 
S. A. R. Co., 97 S.W. 71, 100 Tex 
157, reversed on other grounds 28 
act. 638, 210 U.a 217, 52 OLEcL 
1031- 

87 C.J. p 175 note 3. 

61. Ala.—City of Prichard ▼. Har¬ 
old, 176 So. 499, 28 Ala.App. 235. 
certiorari denied 186 So. 504, 237 
Ala. 277—City of Birmingham v. 
Wilson, 172 So. 292, 27 Ala.App. 
288, ceraorari denied 172 So. 295. 
233 Ala. 410. 

—^Amos ▼. Mathews, 126 So. 708. 
99 Fla. L 

Regulation of outdoor advexilsing 

—General Outdoor Advertising 
Co. V. Department of Public Works, 
193 N.E. 799, 289 Mass. 149, appeal 
dismissed General Outdoor Adver¬ 
tising C6. V. Qallahan, $6 S.Ct 495, 
297 U.S. 725, 80 L.Bd. 1008, Gen¬ 
eral Outdoor Advertising Co. v. 
Hoar, 66 aCt. 496, 297 U.S. 726, 89 
L.Bd. 1008, end Brink v, 

66 S.Ct. 496, 297 U.S. 726, 70 Ii.Bd. 
1008. 

**• Ala.—dty of Sheffield ▼. Home 
Ins. Co., 174 So. 779, 234 Ala. 382. 

Fla.—American Bakeries Co, v.. 
Haines City, 180 Bo. 524, 131 Flal 
790. 
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statutes authorizing the imposition of occupation 
taxes are repealed by the enactment of a later act 
covering the same subject and intended as a sub¬ 
stitute therefor,®® and a statute authorizing munid- 
pal corporations to impose an occupation tax and 
repealing laws in conflict or inconsistent therewith 
repeals the inconsistent provisions of a special act 
authorizing a particular city to impose license taxes 
on occupations.^^ 

A statute authorizing a subordinate political body 
to impose a license tax may be repealed by impli¬ 
cation by a later statute whose material provisions 
are utterly repugnant to, and inconsistent with, its 
provisions.®^ However, repeals by implication are 
not favored,®® and there is no repeal by implication 
where the material provisions of the subsequent 
statute are not utterly repugnant to, and inconsist¬ 
ent with, those of the prior statute.^® Where there 
is no intent so to do, a sales tax act does not re¬ 
peal by implication a statute authorizing a city to 
levy license taxes,^! particularly where the sales 
tax act is temporary.^® 

§ 8. -Resumptionof Power by State 

Where the legislature has delegated the power to Im- 

m. —^Aliotta V. City of Chicago, 59 
N.E.2d 829, 389 IlL 418. 

Iowa.—Towns v. Sioux City, 241 N. 

W. 658, 214 Iowa 76. 

Amendment or repeal of statutes or 
ordinances requiring license or im- 
X»osing license fee or occui>ation 
tax generally see infra 6 14. 

<ea IlL—City of Chicago v. Jensen, 

162 N.E. 115, 881 Ill. 129. 

N.M.—^Town of Xas Cruces v. B1 Paso 
Cotton Industries, 92 P.2d 985, 48 
N.M. 804. 

«7. Fla.—City of Orlando v. GUI, 

174 So. 224, 128 Fla. 189. 
aa Fia.—^American Bakeries Co. v. 

Ilaines City, 180 So. 524, 131 Fla. 

790. 

Tt.—In re Snell, 1 A. 566, 58 Vt 207, 

209. 

Fla.—^Lenfestey Supply Co. v. 

City of Tampa, 195 So. 412, 142 Fla. 

610—Bentley-Gray Dry Goods Co. 

V. City of Tampa, 188 So. 758, 137 
Fla. 641. 

Ind.—^Hollywood Theatre Corporar 
tion V. City of Indianapolis, 84 N. 

B.2d 28, 218 Ind. 556. 

Zja.—^Mouledoux v. Maestri, 2 So.2d 
11. 197 La. 525. 

Or.—^Lyons v. City of Portland, 285 
P. 691, 115 Or. 538. 

Oenezal statute 

CD A city’s charter being in its 
.nature special, and pertaining to a 
particular locality, -power given 
thereby to license is not repealed by 
implication, and so not by a gener«U 


pose license taxes to a municipality or other subdivision 
or agency of the state, It may, by a later act, divest It 
of the power delegated and resume the exercise of the 
power Itself, or it may modify or limit the power dele¬ 
gated. 

Where the legislature has delegated the power to 
impose license taxes to a municipality or other sub¬ 
division or agency of the state, it has the undoubt¬ 
ed right, by a later act, to divest it of the power 
delegated and resume the exerdse of the power it- 
self,7S or it mzy by such statute modify or limit the 
power it previously delegated.^* 


§ 9. Power of Subdivisions or Agencies of 
State in General 

The power to require licenses and impose license and 
occupation tax« may be delegated by the legislature to 
political subdivisions or agencies of the state, within 
their respective limits, and, where this is done, their 
power to license or tax Is not Inherent, but is wholly 
dependent on, and limited by, the statute delegating the 
power. 

The power of requiring licenses and imposing li¬ 
cense and occupation taxes may be delegated by the 
legislature to political subdivisions or agendes of 
the state, within their respective limits,^® such as 

Tenn.—White v. Calila, 61 S.W.2d 485, 
164 Tenn. 462. 

37 C.J. P 183 note 82. 

Amendment or repeal of statutes or 
ordinances requiring license or im¬ 
posing license fee or occupation 
tax generally see infra S 14. 

71, Tenn.—White v. Callls, supra. 

87 C.J. p 188 note 38. 

Withdrawal of power by amendment 
or repeal of statute see supra i 7. 
75w Fla—^Amos v. Mathews, 126 So. 

308, 99 Fla 1, 65, 115. 

Iowa—W. J. Sandberg Co. v. Iowa 
State Board of Assessment and 
Review, 278 N.W. 648, 225 Iowa 
108, rehearing denied 281 N.W. 197, 
225 Iowa 103. 

Mass.—General Outdoor Advertising 
Co. V. Department of Public Works, 

193 N.R 799, 289 Mass. 149, appeal 
dismissed General Outdoor Adver¬ 
tising Co. V. Callahan, 56 S-Ct. 495, 
297 U.S. 735. 80 L-Ed. 1008. General 
Outdoor Advertising Co. v. Hoar, 
66 S.Ct 493, 297 U.S. 725, 80 UEd. 
1008 and Brink v. Callahan, 56 S. 
Ct. 496. 297 U.S. 725. 80 L.Ed. 1008. 

Pa—^Brownback v. Burgess, Eta, of 
Borough of North Walea 45 A. 966, 

194 Pa 609, 49 I..RJL 446—Bor¬ 
ough Warren v. Geer, 11 A. 415; 
117 Pa 207. 20 Wkly.N.a 187, 
Iieg.Int. 463, 85 Pittsa>.lSegX li» 
—Commonwealth v. 

FaDist. 6b qa 388, 59 
25. 26 MuaL-R. 

wealth ▼. BedktM, Qw. IM bSS., 9i 

i MunJUR. 9 5 ■ j Sog oagh of Kots- 


statute Indicating no intention to re¬ 
peal it.—^Lyons v. City of Portland, 
supra 

(2> Statutory grant of power to 
county court to fix amount of license 
and require collection from traveling 
shows was not withdrawn by general 
statute covering subject and fixing 
amount of license or by repeal of 
such general statute^ where no such 
provision was made in either stat- 
uta—^Morgan v. Johnson County, 61 
S.W.2d 68, 187 Ark. 582. 

7a IlL—City of Chicago v. Michal- 
owski, 48 K.B.2d 541. 818 IlLApp. 
583. 

La—^Mouledoux v. Maestri, 2 So.2d 
11, 197 La 525. 

Mo.—City of St. qharles v. Inter-In¬ 
surance Exchange for Automobile 
dub of Missouri, App., 108 S.W.2d i 
626. 

Fa—^In re Pennsylvania Gas Co., 83 
PaSuper. 395. 

7L Mo.—^Union Electric Co. v. City 
of St Charles. 181 &W.2d 626, 362 
Mo. 1194—^Ploeh V. City of St 
Louis, 138 S.W.2d 1026, 846 Mo. 
1069. 

73. Mo.—Ploch V. City of St Louis, 
supra 

7a Ill.—City of Chicago v. Jensea 
162 N.EL 115, 331 IIL 129. 

N,M.—^Town of Las Cruces v. Bfi Paso 
Cotton Industries, 92 P.2d 985, 48 
KJtf. 304. 

Fa.—City of Chester ▼. Chouch. 19 
FaDist & Ca 457. 
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to counties,^^ villages or towns,^^ and, as discussed 
infra § 10, other municipal or quasi-municipal cor¬ 
porations. In such cases the power to license or 
tax is not inherent, but is wholly dependent on, and 
limited b}-, the statute delegating the power, and 
will not be implied from a power to tax property.^^ 
The power to delegate, when conferred by the con¬ 
stitution, authorizes the legislature to exercise the 
delegated power for the benefit of the local politi¬ 
cal agencies, and it may authorize the distribution 
to such agencies of fimds accruing from license 
fees.^® 

Statutes delegating the po\ver to impose licens¬ 
ing requirements and license taxes are to be con¬ 
strued strictly and, vrhen the occupations which 
may be taxed are enumerated in the statute, the 
power to tax others ordinarily is denied by impli¬ 


cation.82 A statute may expressly require that a 
business be specifically named as taxable in its char¬ 
ter before a village has the power to impose a li¬ 
cense tax thereon.^3 Under some statutes counties 
may tax only such ocaipations as are taxable by 
the state.®^ 

A county which is empowered to license for the 
purposes of regulation and revenue may not im¬ 
pose a prohibitory license®® or a license for reve¬ 
nue alone, without regard to regulation;®® nor may 
it enact an tmreasonable license tax.®7 Whert the 
power to license for regulatory or police purposes 
only has been delegated to a county, such power is 
measured by its police power,®® and it may not li¬ 
cense for the purpose of raising general revenue.®® 
However, a county may be authorized to impose a 
license tax for revenue purposes,®® and, under some 


town V. Bernstein, Quar.Sess., 85 
Berks C 0 .I 1 .J. 83, 34 Mun.L.R. 108. 
37 C.J. p 173 note 9, p 240 note 73. 

A Icnme district may be authorized 
to require a so-called privilege tax 
of one engaged in a given occupation 
or business, although neither the 
statute delegating such authority nor 
the order levying the tax confers 
such privilege.—^Tazoo & M. V. R, 
Co. V. Board of Mississippi Levee 
Com’rs, 195 So. 704. 188 Miss. 889, 
appeal dismissed 81 S.Ct 21, 311 U. 
S. 607, 85 (L.Ed. 384. 

A boroiighi may not require a li-i 
cense of one, not maintaining a place 
of business within its confines, to do 
business in the borough.—^Haviland 
V. Egan, 188 A. 171, 11 X.J.Mlsc. 799. 

A police Jnzy may not levy a 
on property not within its Jurisdic¬ 
tion.—State ex rel. Lacoste v. Vig- 
neanx, 58 So. 135, 130 La. 424. 

7& Tenn.—McGill & I>augherty v. 
Kefauver, 187 S.W.2d 279, 175 

Tenn. 667. 

37 CJ. p 175 note 10—10 C.J. p 62 
note 6. 

Taxation by counties generally see 
ConnUes §5 279-285. 

Oonnfty wSiene work performed 
Under statute imposing privilege 
tax on each person engaged in a giv¬ 
en business containing provision that 
tax was payable in each county 
where woxk was performed on the 
aggregate contract price for con¬ 
tracts in county, and also provision 
empowering each county to levy priv¬ 
ilege tax on businesses and occupa¬ 
tions declared to be a privilege not to 
exceed the amount levied by the 
atete, counties may levy privilege 
tax, and county privilege tax is pay¬ 
able in each county where wart is 
performed.—^McGill A Daugherty v. 
Kefauver, supra. 

W. Aria—TerreU v. McDonald, 255 
P. 485, 32 Aria 30. 


Iowa,—City of Pella v- Fowler, 244 
X.W. 734, 215 Iowa 90. 

Mich.—^Netzel v. Township Board of 
Waterford Tp., Oakland County, 
255 X.W. 314, 267 Mich. 220. 

Mo.—Village of Beverly Hills v. 
Schulter. 130 S.W.2d 532, 844 Mo. 
109S. 

—Town of Belmont v. Parent, 7 
A2d 255, 90 N.H. 249. 

S.C.—Town of Marion v. Baxley. 5 
S.R2d 578, 192 S.C. 112—Southern 
Fruit Co. V. Porter. 199 S.R 537, 
188 S.C. 422. 

Vt—Gtate v. Page, 24 A.2d 346, 112 
Vt. 326. 

37 CJ, p 175 note 11. 

Taxation by towns generally see the 
C.J.S. tlUe Towns 59 155-172, also 
63 C.J, p 197 note 95—p 211 note 
55. 

7A Ala—^Beeland Wholesale Co. w, 
Kaufman, 174 So. 616, 234 Ala 249. 
CaL—^Ex parte Williama 30 P.2d 591, 
137 CaLApp. 444. 

Hawaii.—^Territory v. Mann, 29 Ha¬ 
waii 422. 

nt—Village of Kincaid v. Vecchl, 164 
N.R 199, 332 III. 586. 

XJ. — ^Ring V. Borough of North Ar¬ 
lington. 48 A.2d 705. 

Pa.—Commonwealth ex reL Hemsen 
V. Warren Borough, 17 PaDist. A 
Co. 350, 24 MuaL.R. 99. 

Vt—State V. Page, 24 A.2d 346, 112 
Vt 326. 

Wia—Barling v. West, 29 Wis. 307, 

9 Am.R. 576. 

37 C.J. p 176 note 13. 

Connties have no right to license 
or lay any tax except such as is 
granted to them.—^Beeland Whole¬ 
sale Co. V. Kaufknan, 174 So. 516, 234 
Ala 249. 

79. Miss.—Orton v. Brown, 35 Hiss. 
426. 

37 C.J. p 175 note 14. 

SOi Ark.—Merritt v. Oravenmier, 277 
S.W. 626, 169 Ark. 779. 
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8L Fla—^Moseley v. Tift 4 Fla 
402. 

Vt—State V. Page, 24 A.2d 346, 112 
Vt 328. 

37 C.J. p 175 note 16. 

82. Nev.—Washoe County v. Gris¬ 
wold. 44 P. 926, 23 Nev. 188. 

83L Mo.—Village of Beverly Hills v. 
Schulter. 130 S.W.2d 632, 344 Mo. 
1093. 

Beqnirameiit held snffioieiiily met 
Mo.—ViUage of Beverly Hills v. 
Schulter, supra 

84. Fla—Osborne v. State, 14 So. 
588, 83 Fla 162, 89 Am.SJt 99, 26 
L.ItA. 120, affirmed 17 S.Ct 214, 
164 IT.S. 650, 41 L.Ed. 586. 

37 C.J. p 175 note 18. 

Cal.—Merced County v. Helm, 
36 F. 399, 102 Cal. 159. 

Prohibitory legislation in general see 
infra 5 17. 

88. Cal.—Plumas County v. Wheeler, 
87 P. 909, 149 Cal. 758. 

Utah.—Cache County v. Jensen, 61 P. 
803, 21 Utah 207. 

87. Cal.—^In re McCoy, 101 P. 419, 
10 CaLApp. 116. 

Reasonableness of fees generally see 
infra 5 19. 

8A Ala—^Beeland Wholesale Co. v. 
Kaufman, 174 So. 616, 234 Ala. 
249. 

89. Ala—^Beeland Wholesale Co. v. 
Kaufman, supra 

Ga—^Brooks County v. Hex Theatre, 
191 S.R 436, 1’84 Ga 422—Brooks 
County V. Ilex Theatre, 192 S.E. 83, 
56 GaApp. 4. 

90. Cal.—Flynn v. City and County 
of San 'Francisco, 115 p.2d 8, 13 
Cal.2d 210—West Coast Advertis¬ 
ing Co. T. City and County of San 
Francisco, 96 P.2d 138, 14 CaL2d 
51A 
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constitutional provisions, the legislature may dele¬ 
gate to a county the right to tax occupations, al- 
tibough it may not itself tax such occupations for 
state revenue purposes.^i 

Board or officer. The state may provide for a 
license or privilege tax and delegate to a board, 
commission, or officer the power and duty of ad¬ 
ministering the license or tax and of making rules 
and regulations in conformity with the statute.®^ 
So the legislature, on prescribing the standard of 
qualification to engage in a particular business or 
occupation, may provide for officially appointed 
agencies or officials to determine the facts on which 
the law is to operate by appropriate examinations 
of applicants;^* and such agencies or officers may 
be vested with discretion to deny an application for 
a permit to engage in the licensed business when 
the prerequisite facts do not exist*^ A statute cre¬ 
ating a commission for the purpose of regulating an 
occupation has been held not to authorize the com¬ 
mission to collect a license fee for the privilege of 
engaging in such occupation in order to raise a 
fund for the benefit of persons injured in the 


course of such occupation.** 

§ 10. Power of Municipal Corporations 

a. In general 

b. Purpose for which power conferred 

c. Conferment of power 

d. Construction and extent of power con¬ 

ferred 

e. Particular occupations or privileges 
a. In General 

Except In so far as prohibited or limited by Its con¬ 
stitution, a state may delegate to municipal corporations 
or quasi-municipal corporations power to require licenses 
and to levy and collect occupation and privilege taxes 
within their respective corporate limits. 

Except in so far as prohibited or limited by the 
state constitution,** a state may, either by a con¬ 
stitutional provision,*^ by a general law,** or by 
special diarter,** delegate to municipal corporations 
or quasi-munidpal corporations power to require 
licenses and to levy and collect occupation and priv¬ 
ilege taxes within their respective corporate lim¬ 
its;^ and under some constitutions the legislature 


91. Ark.—Sims V. Ahrens, 271 6.W. 
720. 107 Ark. 557. 

9 a. KY.—Pe<n>l6 V. New York Board 
of PoUce, 72 N.Y.a 582, 80 Misc. 
89. 

Utah.—■Western lieather & Binding 
Co. V. iState Tax Commission of 
Utah, 48 P.2d 526, 87 Utah 227— 
Moormeister v. Goldlngr, 27 P.2d 
447, 84 Utah, 824, affirmed 85 P.2d 
307, 84 Utah 845. 

37 C.J. p 240 notes 68, 78. 

Powers of officers or hoards xcueral- 
ly see infra S 87. 
hoard. 

Legislature may adopt Instrumen-I 
tallty of municipally appointed board 
as its offiolal agency to make exam- 
inatlozis and ascertain qualifications 
of persons assuming to practice 
business, trade, or profession solely 
In city or town wherein such board 
is authorized to act.—Gandy v. Ber¬ 
ras, 154 So. 248, 114 Fla. 508. 
Barhez's quallflcstioxiJi 
A state legislature may authorize 
board of examiners to prescribe and 
determine barbers’ qualifications, un¬ 
less su(fii qualifications exceed con- 
stitutiomd limitations and are un¬ 
reasonable.—Montejano v. Kayner, D. 
Cldaho, 83 F.Supp. 485. 

Judicial review 

Bxcess of jurisdiction is necessary 
ground for Judicial review of contro¬ 
versy involving right asserted under 
license granted by administrative 
board.—Little Palls B^re Co. v. Hen¬ 
ry Ford & Son, 164 NJES. 558, 249 N. 
Y. 495. affirmed 50 aCt 140, 280 V.S. 
819, 74 L.BId. 188. 


93. Fla,—Gandy v. Borras, 154 So. 
248, 114 Fla. 508. 

94. Cal.—^McDonough ▼. Goodcell, 91 
P.2d 1085, 18 Cal.2d 741, 128 A.L. 
BL 1205. 

96. Tex.—Daniel v. Bichcreek, Civ. 
App., 146 aw.2d 206. error dis¬ 
missed. Judgment correct. 

Bbizse xaehiflr 

Tex.—Daniel v. Bichcreek, supra. 

9a La.—Welxel & Janssen v. City 
of New Orleans, 167 So. 179, 184 
La. 651. 

Mont.—City of Bozeman t. Nelson, 
237 P. 528, 78 Mont. 147. 

87 C.J. p 176 note 28. 

97. Ma—St. liouia v. Sternberg, 69 
Mo. 289. 

87 C.J. p 176 note 24. 

9a Ky,—Williams v. City of Bowl¬ 
ing Green, 70 aw.2d 967, 254 B^y. 
11 . 

87 C.J. p 176 note 25. 

9a Fla.—Heriot v. City of Pensa¬ 
cola, 146 So. 654, 108 Fla. 480. 

Ga.—Wofford Oil Co. of Georgia v. 
City of Ilahlonega, 173 SJBl 85. 178 
Ga. 387. 

K.Y.—^Bfarflsi v. Wilson & Ca, 5 N. 

Y.S.2d 184, 166 Misc. 887. 

87 C. J. p 176 note 26. 

L Arix.—City of Glendale v. Betty, 
43 P.2d 206, 45 Ari*. 827—Terrell v. i 
McDonald, 255 P. 485, 82 Ariz. 30. 

—^EJx parte Means, 87 P.2d 894, 
31 Cal,App.2d 290. 

|yia.—Heriot ▼. City of Pensacola, 
146 So. $54, 108 Fla. 480. 

I Ga.-^Derst Baking Co. ▼. Mayor and 
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Aldermen of City of Savannah, 179 
S.E. 763, 180 Ga. 510. 

Ill.—^Bligelman v. City of Chicago, 
180 N.E. 797, 848 Ill. 294—City of 
Chicago V. Wonder Heating & Ven¬ 
tilating Systems, 178 N.£<. 192, 845 
Ill. 496—City of Metropolis v. Gib¬ 
bons, 166 N.BI 115, 834 IlL 481— 
McGrath v. City of Chicago, 141 N. 
H. 299, 309 HL 515. 

Iowa—City of Pella v. Fowler, 244 
N.W. 784, 215 Iowa 90. 

EZy.—Karnes v. City of Benton, 80 S. 

W.2d 558. 258 Ky. 425. 

La—Mouledoux v. Maestri, 2 So.2d 
11, 197 (La 525. 

Md.—Gaither v. Jackson, 128 A. 769, 
147 Md. 655. 

Minn.—State v. Ives, 297 N.W. 568, 

210 Minn. 141—^Bemick v. City of 
Little Falls,' 258 N.W. 369, 191 
Minn. 128. 

Njr.—dty of Clifton v. Hast Ridge- 
lawn Cemetery, 4 A.2d 79, 122 N. 
J.Law *115. 

N.Y.—Western Electric Co. v. Taylor, 
12 NJE!.2d 309. 276 N.Y. 309, motion 
denied 12 N.E.2d 574, 276 N.Y. 559 
—Puller V. Schwahi 208 N.Y.S. 289, 
124 Misc. 659. 

N.C.—C. D. Kenny Co. v. Town of 
Brevard, 7 S.E.2d 542, 217 N.C 
269—State V. Warren, 189 S.E. 168, 

211 N.C. 75. 

Ohio.—Cincinnati Oil Works Cow ▼. 
City of Cincinnati. 177 N.SL 768. 46 
Ohio App. 8, affirmed City of Otn- 
cinnati t. Cincinnati OU Weeks CSa. 
175 N.BL 699. 128 Ohio St 
Tex.—Bx parte Newbearg. 148 SLTMft 
786, 140 TeoLCr. a 

City of Port Arthur. ClT.Appb, S BL 
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is expressly authorized to confer such powers.* 

Ordinarily, however, a municipality may not en¬ 
act a licensing ordinance w'here such ordinance is 
in conflict with or inconsistent with the general 
laws* or with the public policy^ of the state, and 
the legislature may not authorize a municipality to 
license a business or occupation which is prohib¬ 
ited or declared to be illegal by the general laws of 
the state.* It has been held that the state may not 


confer authority to impose any and all license tax¬ 
es within the municipality that the legislature could 
enact for state purposes.* 

Agency of state or federal government. Ordi¬ 
narily a municipality may not levy a tax on an in¬ 
strumentality or agency of the state government'^ 
or require a license fee or tax on an instrumentality 
or agency of the federal government* 


W,2d 1001, reversed on other 
grounds, Com.App., 12 S.TV.2d 976. 
Wyo.—City of Sheridan ▼. Litman, 
228 P. 628, 32 Wyo. 14. 

87 C.J. p 176 note 27. 

V 

& JFla.—Heriot v. City of Pensacola, 
146 So. 654, 108 PZa. 480. 

37 C.J. p 177 note 29. 

9, Ala.—^Llsenba v. Griffin, 8 So.2d 
175, 242 Ala. 679—Woco Pep Co. of 
Montgomery v- City of Montgom¬ 
ery, 105 So. 214, 213 Ala. 452. 

CaL—^Meridian, Umited, v. Sippy, 128 
P.2d 884, 54 CaLApp.2d 214. 

Colo.—^Ray v. City and County of 
Denver, 121 P.2d 886, 109 Colo. 74. 
138 JL1j.il 1485. 

Ga.—City of Macon ▼. Southern Oil 
Stores. 10 S.R2d 34, 190 Ga. 612— 
Southern Oil Stores v. City of Ma¬ 
con, 4 S.R2d 24*3. 188 Ga. 544. 
jSAn.—^Trimble v. City of Topeka, 75 
P.2d 241, 147 Kan. Ill—Duff v. 
Garden City, 251 P. 1091, 122 KAu. 
390. 

Mich.—^Richards v. City of Pontiac, 9 
KW.2d 885, 305 Mich. 666—People 
T. McDaniel. 5 N.W.2d 667. 303 
Mich. 90. 

N’.T.—Peopleb on Complaint of Mar- 
quardt, v. Adduci, 28 I7.T,S.2d 511, 

* 33 N.T.S. 873. 176 Mise. 697. 

Ohio.—Sehnl r. King, Com.Pl., 70 N. 
S.2d 378. 

Tex.—City of BS Paso v. liook, Civ. 
App., 288 S.W. 506. 

Wboihas aai ozdiaaneo im la ooa- 
llofe wtfih geeoral lava, within con¬ 
stitutional provision authorising mu¬ 
nicipalities to adopt regulations 
which are not In conflict with gener¬ 
al laws, depends on whether the or¬ 
dinance permits or licenses that 
which the statute forbids, and vice 
versa,—Neil House Hotel Co. v. City 
of Columbus, App., 68 K,K.2d 210, ef- 
llnned 58 K.EL2d ‘665, 144 Ohio St. 
248. 

A dixeet ooafliet between a state 
law and an ordinsoce has been beld 
necessary to render an ordinance In¬ 
valid, so that a state law will not be 
construed to deprive a city of tbe 
right to levy an occupation tax un¬ 
less it is clear and unmistakable that 
the legislature so intended by the 
state law.—City of Coos Hay v. Aerie 
No. 538 of Fraternal Order of Ragles, 
Or., 170 P.2d 389. 


Chunixig or gambling 

(1> It has been held that a mu¬ 
nicipal ordinance may not license and 
render lawful gaming or gambling 
which is unlawful under the laws of 
the state.—^Kraus v. City of Cleve¬ 
land. 19 N.£.2d 159, 135 Ohio St 48— 
State ex rel. Sergi v. City of Youngs¬ 
town, 40 N,R2d 477, 68 Ohio App. 
254, appeal dismissed 32 N.R2d 852, 
138 Ohio St 123—i3 C.J. p 376 notes 
32, 33. 

(2) It has been held, however, that 
under the power to restrain gaming 
municipal corporations have the pow¬ 
er to license, and that such power 
repeals general statutes inconsistent 
therewith when such is the intention 
of the legislature.—re Snell, 1 A. 
566, 58 Vt 207. 

(3) It has also been held that an 
ordinance imposing a license tax on 
persons engaged as agents in plac¬ 
ing bets on horse races, which pro- 
Tided only that the licensee could not 
conduct the business without obtain¬ 
ing a license and paying a tax for 
the privilege, was not invalid so as 
to permit the licensee to recover the 
license tax paid, notwithstanding the 
licensed business was outlawed by 
state statutes.—^Benson *v. City of 
I-ong Beach. 142 P.2d 440, 61 CaL 
App.2d 189. 

ICoaopoly 

A city ordinance requiring tran¬ 
sient merchants selling or displaying 
for sale certain natural products of 
the farm to be licensed and to file 
a bond did not encourage monopoly 
contrary to the state's public policy. 
—SUte V. Pehrson, 287 N.W. 313, 
205 Minn. 573, 123 A.LuR. 1045. 
Oidisaaoes bbld not to conflict with 
state law 

CaL—Ex parte Means, 87 P.2d 894, 31 
CaL App. 2d 290. 

Ill.—^Edward R. Bacon Grain Co. v. 
City of Chicago, 59 N.R2d 689, 825 
llLApp. 245. 

Ind.—Sullivan v. Catt. 38 N.R2d 568, 
219 Ind. 344. 

Md.—Billig V, States 145 A. 492, 157 
Md. 185. 

Mich.—Loose v. City of Battle Creek, 
14 N.W.2d 564, 309 Mich. 1. 

Minn.—State v. Houston, 298 N.W. 
358, 210 Minn. 379—Sverkerson v. 
City of Minneapolis, 283 N.W. 555, 
204 Minn. 388, 120 A.LuR. 944. 
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Mo.—Springfield City Water Co. v. 
City of Springfield, 182 S.W.2d 613, 
353 Mo. 445—^Ploch v. City of St. 
Louis, 138 S.W.2d 1020, 345 Mo. 
1069—^Viquesney v. Kansas City, 
266 S.W, 700, 305 Mo. 488—City of 
St. Louis V. Bouckaert, App., 185 

S.W.2d 886. 

N.J.—djevln V, City of Asbury Park, 
154 A. 742, 9 N.J.Misc. 515. 

Pa.—Grisbord v. City of Philadel¬ 
phia, 24 A.2d 646, 148 Pa.Super. 91. 
Tenn.—^Miller v. City of Memphis, 
178 S.W.2d 382, 181 Term. 15. 151 
A.L.R. 1172. 

Va.—^Home Brewing Co. v. City of 
Richmond, 27 S.B.2d 188, 181 Va. 
793. 

Wis.—^La Crosse Rendering Works v. 
City of La Crosse, 285 N.W. 393, 
231 Wis. 438, 124 A.L.R. 511. 

4. Cal.—^In re Porterfield, 168 P.2d 
70S, 28 Cal.2d 91. 

Ohio.—Schul V. King, <3om.Pl., 70 N. 
R2d 378* 

5. Ala.—Jackson v. City of Sylacau- 
ga, 144 So. 125, 25 Ala.App. 244. 

Tex.—^Bx parte Garza, 13 S.W. 779, 
28 TexA^pp. 381, 19 Am.S.R. 845. 

37 C.J. p 177 note 30, 

Pnblio policy 

Ordinarily a municipality may re¬ 
quire a license tax for the privilege 
of engaging In a business which, as 
conducted, may be made unlawful by 
statute, but this may not be done 
where the conduct of the business 
contravenes the established public 
policy of the state.—Bterrls v. Town 
of East Brewton, 191 So. 216, 238 
Ala. 402. 

6. Fla.—Roach v. Rphren, 90 So. 609, 
82 Fla. 523. 

7. Ga.—Newton v. City of Atlanta, 6 
S.R2d 61, 189 Ga. 441. 

a Ky.—City of Shelbyvllle v. Citi¬ 
zens Bank of Shelbyville, 114 S. 
W.2d 719. 272 Ky. 559. 

Or.—Bank of California v. City of 
Portland, 69 P.2d 273, 157 Or. 208, 
115 A.L.R. 676, certiorari denied 
City of PorUand v. Bank of Cali¬ 
fornia, 58 S.Ct 476, 302 U.a 765, 
82 L.Ed. 594. 

Trusfeeo in baskzopfeoy 
Under municipal law imposiagr 
sales tax on buyer and TYmJring seller 
liable for collection thereof, trustee 
in bankruptcy was held for tax 
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1). Poipose for WMcb Power Cimfened 

A municipal corporation’s power to grant licenses 
and Impose license fees or taxes may be conferred on 
it to be exercised either under Its police power for pur¬ 
poses of regulation or under Its power of taxation for 
purposes of revenue, or to be exercised under both the 
^Ilce power and the taxing power. 

The power of a municipal corporation to grant 
licenses and impose license fees or taxes may be 
conferred on it to be exercised either under its po¬ 
lice power for purposes of regulation^ or under its 
power of taxation for purposes of revenue,or to 
be exercised under both the police power and the 
taxing power.^^ If both powers exist with rela¬ 
tion to a specific public interest, it is immaterial 
whether the particular enactment is under one or* 
the other or both .12 a municipality's power in this 
respect may be restricted by statute to the purpose 
of regulation only^® except where such restriction 
conflicts with the municipality's charter powers 
granted directly by the people of the state by the 


§ Iv 

provisions of the constitution.^^ 

It is sometimes difficult to determine with ac¬ 
curacy whether a given enactment provides for a 
license as a police measure or authorizes it simply 
as a tax on certain occupations,^® although it is 
often important to determine this question in or¬ 
der to pass properly on the validity of the law.^®^ 
The amoimt of the license fee or tax is generally 
the test as to whether it is for regulation or reve- 
nue.^7 

c. Oonfezment of Power 

(1) In general 

(2) Power to license or tax for revenue- 
(1) In General 

A municipal corporation’s power to license an occu¬ 
pation or privilege or to impose a license tax thereon* 
is not an Inherent power, but may be exercised only- 
where it is plainly conferred by the state. 

The power of a municipal corporation to license 


on sale at auction of bankrupt's stock 
and fixtures, where trustee failed to 
collect tax from vendee, as against 
contention that imposition of tax 
would unlawfully burden instrumen¬ 
tality of federal government.—^In re 
Leavy, C.CJLN.Y.. 85 F.2d 25. 

9, Ill.—Chicago Cosmetic Co. v. City 
of Chicago, 29 N.22.2d 495, 874 lU. 
3S4. 

Ky,—City of Iiexington v. Edgerton, 
159 S.W.2d 1015, 289 Ky. SIS. 151- 
A.L 1 .R. 1207—Corpus Juris cited in 
Commonwealth v. Kelley, 17 S.W.2d 
1017, lOlS, 229 Ky, 722. 
jid.—Maryland Theatrical Corpora¬ 
tion V. Brennan, 2i A.2d 911, 180 
Md. 377. 

Minn.—City of St. Paul v. Twin City 
Motor Bus Co., 245 N.W. 33, 187 
Minn. 212. 

Mo.—Edmonds v. City of St. Louis, 
158 S.W.2d 619. *348 Mo. 1053. 

N.J.—Prinz v. Borough of Paramus, 
Bergen County, 3 A.2d 584, 121 N. 
J.Law 585—^Prinz v. Borough of 
Paramus, Bergen County, 198 A. 
284, 120 N.J.Law 72, affirmed Prinz 
V. Borbugh of Paramus, 3 A.2d 584, 
121 N,J.Law 285. 

N.M.—^Tharp v. City of Cpovls, 279 
P. 60, 34 N.M. 161. 

<&1.—Shinn v. Oklahoma City, 87 P. 

2d 136, 184 Okl. 236. 

Or.—Safeway Stores v- Cfity of Port¬ 
land, 42 P.2d 162, 149 Or, 681—; 
Ex parte Davis. 247 P. 609, 118 Or. 
693. 

Pa.—Girard Trust Co. v. City of 
Philadelphia, 9 A.2d 883, J36 Pa. 
433. 

87 aj. p 177 note 33—10 CLJ. P 62 
note 10. 

Object of license or license tax gen¬ 
erally see supra $ 2. 


10. I1L--City of Metropolis v. Gib¬ 
bons, 166 K.E. 115, J34 111. 481. 

Ky.—City of Lexington v. Edgerton. 
159 S.W.2d 1015. 289 Ky. 815, 151 
AJLR. 1207—Corpos Juris cited in 
Commonwealth v. Kelley, 17 S.W. 
2d 1017. 1018, 229 Ky. 722. 

Md.—^Maryland Theatrical Corpora¬ 
tion V. Brexman, 24 A.2d 911, 180 
Md. 377. 

N.J.—Giant Tiger Corporation v. 
Board of Com'rs of City of Tren¬ 
ton, 168 Au 309, 11 NJjmec. 797, 
affirmed 172 A- 565, 118 N.J.Law 
*34. 

Or.—Safeway Stores v. Qlty of Port¬ 
land, 42 P.2d 162, 149 Or. 581. 

37 C.J. p 177 note 34—10 CJ. p 62 
note 11. 

IL Ala.—City of Birmingham v. 
Hood-McPherson Realty Co., 172 
So. 114, 233 AJa. 352, 108 A.L.R. 
1140. 

CaL—In re Porterfield, 168 P.2d 706, 
28 Cal.2d 91—West Coast Adver¬ 
tising Co. V. City and County of 
San Francisco, 95 P.2d 138, 14 CaL 
2d 516. 

lU.—City of Bloomington v. Ramey, 
66 N.K2d 385, 393 IIL 467. 

Ky,—City of Lexington v. Edgerton, 
159 S.W,2d 1015, 289 Ky. 815. 151 
A.LR. 1207—Corpus Juris oitad in. 
Commonwealth v. Kelley, 17 S.W. 
2d 1017, 1018, 229 Ky. 722. 

Neb.—Richter v. Qity of Lincoln, 235 
N.W. 593, 186 Neb. 289. 

N.J.^—^Independent Warehouses v. 
Scheele, 45 A.2d 703, 134 
133—^Dunn V. City of Hoboken, 88 
A. 1058, 85 N.J.Law 79. 

Or.—Safeway Stores v. City of Port¬ 
land, 42 P.2d 162, 149 Or. 581. 

S.D.—State ex reL Barker v. Young- 
guist 11 N.W.2d 84, 69 SJ>. 423- 

87 CJ- P 177 note 35. 
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IflL Ky.—Corpus juris o£M la. 
Commonwealth v. Kelley, 17 S-W. 
2d 1017, 1018, 229 Ky. 722. 

37 Cjr. p 177 note 36. 

Vnited exeroise of powers 
Where municipalities have been 
delegated the power to license for 
the purpose of regulation as well as- 
for the purpose of revenue with ref¬ 
erence to a particular subject, such 
powers may be exercised unitedly.— 
Lynch v. City of X^ng Branch, 167 
A. 054, 111 N.J.Law 148. 

13. Cal.—^In re Ackerman, 81 P. 429, 
6 CaLApp. 5. 

37 C.J. p 178 note 38. 

14, CaL—^Bx parte Braun, 74 P. 780,. 
141 Cal. 204. 

37 C.J. p 178 note 89. 

15w Ala.—^Montgomery v. Kelly, 33^ 
So. 67, 142 Ala. 552, 110 Am.S.R. 
43. 70 L.RJL 209. 

16L Minn.—Barron v. City of Minne¬ 
apolis, 4 N.W.2d 622, 212 Minn. 
566. 

37 C.J. p 178 note 4L 
OoBstmotiou 

A distinction exists between power 
to license as a police regulation and 
the same power when conferred for 
revenue purposes, and in the case of 
a police regulation only a narrower 
construction must be adopted than 
in the case of a grant by charter to 
the council of discretionary authority 
with a view to public revenue.—Bar^ 
ton V. City of Minneapolis, supua. 

17. Ky.—^Burlington v. Futnum lbs. 
Co., 31 Iowa 102—^H^iderBQu . v. 
Lockett, 163 S.W. 199, X0t fiCy. m. 
Reasonableness of fees geUenaOy see 
Infra 6 19. 
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an occupation or privilege or to impose a license 
tax lliereon is not an inherent power, but may be 
exercised only where it is plainly conferred by the 
state, cither in express terms or by necessary im¬ 
plication it will not be inferred from terms of 
uncertain import.^® 

Power to license or fax for regulation. Unless 


some other provision of law forbids the exercise 
of the power to license,2® the power of a municipal 
corporation to license an occupation or privilege and 
impose a license fee or tax thereon is generally 
implied from power to regulate such occupation or 
privilege,or from power to control or suppress,22 
to suppress and restrain,23 to license, regulate and 
tax,2^ and, likewise is generally implied from pow- 


18, Ala,—^Beeland Wholesale Co. v, 
Kaufman, 174 So. '316, 234 Ala. 249. 
Ari 2 .—City of Glendale v. Betty, 43 
P.2d 206, 45 Ariz. 327—McCarthy v. 
City of Tucson, 225 P. 329, 26 Ariz. 

ni. 

Fla.—State ex rel. Chle v, Keller, 176 
So. 176, 12S Plau 276—City of Pens¬ 
acola ▼. liawrence, 171 So. 793, 126 
Fla, 836—^tate ex reL Greeson v. 
Roberts, 170 So. 457, 126 Fla. 114. 
KawaiL—Territory v. Mann, 29 Ha¬ 
waii 423. 

IIL—^Father Basil’s Lodae v. City of 
Chicago, 65 N.H.2d 805. 393 Ill. 
246—Arnold v. City of cdiicasro, 56 
K.R2d 795. 387 Ill. 532—City of 
Bloomington ▼. Wirrick, 45 NJS.2d 
S52. 381 111. 347. certiorari denied! 
63 S-Ct. 1175, 319 U.S. 756. 87 IL. 
Ed. 1709—City of Chicago v. Moore, 
184 X.E. 621, 351 IlL 510—iFligel- 
man v. City of Chicago, 180 K.R 
797. 348 III. 294—City of Chicago v. 
Arbuckle Bros., 176 N.EL 761. 344 
HI. 597—Village of Kincaid v. Vec- 
chi, 164 N.B. 199. 332 HI. 586— 
Bauer v. City of Chicago, 151 N.E. 
902. 321 m. 259—Barnard & Miller 
T. CSty of Chicago, 147 N.R 384, 
316 la 519, 88 A.L..R. 1533—City 
of Rockford ▼. Nolan, 146 N.R 564, 
316 Ill. 60—^Arms v. City of Chica¬ 
go, 145 N.R 407. 814 HL 316— 
City of Chicago t. Murphy, 144 N. 
R 802, 313 Ill. 98—City of Chicago 
T. Bollarhide, 256 lUJLpp. 350. 

Me.—State v. Brown. 18S A. 713, 135 
Me. 36. 

‘Mo,—^VlQuesney v. Kansaa City, 266 
S.W. 700, 303 Mo. 488. 

Neb.—State v. Wiggenjost, 265 N. 

W. 422, 130 Neb. 450. 

N.M.—^Tharp v. City of Clovis, 279 
P. 69, 34 N.M. 161. 

Ohio.—^Allen y. Oily of Cincinnati. 

174 N.R 795. 37 Ohio App. 339. 

•OkL—City of Shawnee t, Robbins 
Bros. Tiro Co., 272 P. 457, 134 OkL 
142, 66 AUa 1047. 

Pa.—City of Scranton ▼. Scranton 
Electric Ldght A Heat Co., 33 Pa. 
Snper.Ct 431—City of Allentown 
V. Personal Finance Co., 42 Fa. 
BIst. & Go. 680, 19 Lehigh Co.L.J. 
347—^Amerioaa Stores Co. v. City 
of Rsston, 18 PaOist. 3b Co. 450, 23 
NorthCo. 349—Chester City ▼. 
Bostwick, 16 PaDist. ft Co. 29, 21 
DeLCo. 296, 45 Tork Leg.Rec. 170— 
Gettysburgh t. Zeigler, 2 PaCo. 
316, 


1 S.C.—'Southern Fruit Co. v. Porter, 
199 S.R 537, ISS S.C. 422. 

Tex.—City of Lubbock ▼. Magnolia 
Petroleum Co., Civ.App., 291 S.W. 
660, affirmed, ComA.pp., 6 S.'W.2d 
80. 

Va—-Williams v. City of Richmond, 
14 S.R2d 287, 177 Va 477, 134 A. 
L.R. 833. 

Wis.—Janke ▼. City of Milwaukee,! 

231 N.W. 261. 202 Wis. 214. 

87 C.J. p 178 note 43—43 CJ. p 376 
note 34. 

Withdrawal of power by amendment 
or repeal of statutory authority 
see supra $ 7. 

A void enaotmeicfc may not confer 
on a city the power to license an oc- 
enpatioa—Barnard & Miller v. City 
of Chicago. 147 N.R 384, 316 HI. 519, 
38 A.L.R. 1533. 

19. Ark.-Ft. Smith ▼. Gunter, 154 S. 
W. 181. 106 Ark. 871. 

90u Mich.—^People v. Schneider, 103 
N.W. 172, 189 Mich. 673, 69 L.RJL 
345, 5 AnaCas. 790. 

81. Arlz.—^Board of Examiners of 
Plumbers of City of Phoenix v. 
Marchese, 86 P.2d 1035, 49 Ariz. 
350. 

Cal.—Horwith v. City of Fresno, 168 
P.2d 767, 74 CaIJ^pp.2d 443—Ex 
parte Stone, 192 P. 71, 48 CaLApp. 
463. 

Ga—Corpus ^Inis died in Hicks v. 
City of Dublin, 191 S.R 659, 660, 
56 GaApp. 68. 

IlL—Father Basil’s Lodge t. City of 
Chicago, 65 N.R2d 805. 393 IlL 246 
—^Larson t. City of Rockford, 21 
N.R2d 396, 371 llL 441—City of 
Chicago V. Ben Alpert, Inc., 18 N. 
R2d 987, 368 IlL 282—City of 
Rockford v. Hey, 9 N.R2d 317, 366 
IlL 526—Crackerjack Co. v. City of 
Chicago. 161 N.R 479, 330 Ill. 320, 
58 A.‘LJL 287—Aberdeen-Pranklia 
Coal Co. V. City of Chicago, 145 N. 
R 613, 315 IlL 99—City of Chicago 
y. MichalowskL 48 N.R2d 541, 318 
IlLApp. 533. 

Ky.—^Kroger Grocery ft Baking Co. v. 
City of Lancaster, 124 S.W.2d 745, 
276 Ky. 586. 

Md.-^acob8 ▼. Mayor and City Coun¬ 
cil of Baltimore, 191 A. 421, 172 
Hd. 350. 

Me.—Corpus tads died in State v. 

Brown, 188 A 713, 715, 135 Me. 36. 
N.J.—^EEammond v. Board of Aider- 
men of City of Paterson, 10 A2d 

47R 


269, 123 N.J.Law 553, affirmed 17 
A2d 549, 123 N.J.Law 627. 

N.T.—^People, on Complaint of Conk¬ 
lin, V. Madden, 9 N.Y.S.2d 64, 169 
Misc. 745. 

Ohio.—^Powelsland y. City, 16 Ohio 
App. 198. 

Op.—^F enwick v. City of Klamath 
Falla 297 P. 838. 135 Or. 571— 
Ex parte Davis, 247 P. 809, 118 Or. 
698. 

Pa.—^American Baseball Club of Phil¬ 
adelphia y. City of Philadelphia, 
167 A 891, 312 Pa 311, 92 AL.R. 
386, appeal dismissed 54 S.Ct 128, 
290 D.S. 695. 78 L.Ed. 624. 

S.C.—Southern Fruit Co. v. Porter, 
199 RR 537, 188 S.C. 422. 

Tex.—^Mims y. City of Fort Worth, 
CivApp., 61 S.W.2d 539. 

Wash.—Surry y. Oty of Seattle^ 128 
P.2d 822, 14 Wash.2d 350. 

Wis.—City of Racine v. Weyhe, 5 
N.W.2d 747, 241 Wis. 138—City of 
Milwaukee y. Kauk, 235 N.W. 651, 
204 Wis. 103. 

37 O.J. p 178 note 46. 

CoBveyauoe of foodstulfs 
If a city has the power to regu¬ 
late the conveyance of foodstuffs, as 
cm incident thereto it has the power 
to reauiro a license fee for vehicles 
so employed. 

Hi.—City of Troy v. Holten, 4 N.R 
2d 881, 287 IlLApp. 278. 

N.T.—Sperling v. Valentine. 28 N.T. 
S.2d 788, 176 Misa 826. 

Uoense fee 

Where a village is granted the 
power to license a business as an ex¬ 
ercise of its police xH>wer, it has the 
authority to charge a license fee al¬ 
though no express authority to make 
such charge is given.—Vermont Sal¬ 
vage CoiporaUon v. VUlage of St 
Johnsbury, 34 A2d 188, 113 <Vt 341. 
32. Ind.—Shuman v. Ft. Wayne, 26 
N.R 560, 127 Ind. 109, 11 L.R.A 
878. 

23. Iowa.—^Burlington y. Lawrence, 
42 Iowa 681. 

Vt,—-Winooski y. Qookey, 49 Vt 282. 

24. IlL—City of Bloomington y. Ra¬ 
mey, 66 N.R2d 385, 893 Ill. 467— 
City of Rockford v. Hey, 9 N.R2d 
317, 366 IlL 526. 

Kan.—-Matheny v. City of Hutchin¬ 
son, 121 P.2d 227, 154 Kan. 682, 
161 AL.R. 1187. 

Md.—Jacobs y. Mayor and City Coun¬ 
cil of Baltimore, 191 A 421, 172 
Md. 850. 
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cr to license, tax, regulate, or prohibit,*^ or to 
prohibit^® such occupation or privilege. 

However, the power to license an occupation or 
privilege as a police measure is generally not in¬ 
cluded in a power to tax.27 It has also been held, 
that the clause commonly found in dty charters au¬ 
thorizing the authorities to enact ordinances for the 
general welfare of the city does not authorize them 
lo impose licenses^S and that the power of a mu¬ 
nicipality to levy a license is not an essential ele¬ 
ment of the police power.2» 

(2) Power to License or Tax for Revenue 

A municipality's power to impose a license tax for 
revenue purposes exists only where It Is plainly granted. 

The power of a municipal corporation to impose 
a license tax for revenue purposes exists only where 
it is plainly granted.^® Since the only justification 
for (iarging a license fee is that a fund may be 
raised to defray the expenses of issuing the license 
and the enforcement of such police inspection or 
superintendence as may be lawfully exercised,as 
a general rule a grant of police power to a munici¬ 


pal corporation to license any business or occupa¬ 
tion within its corporate limits as a means of reg¬ 
ulation does not include power to impose a license 
tax for revenue purposes, ^2 and if in such a case 
a license tax is imposed for revenue only it is in- 
vaIi<L22 So also the power to impose license taxes 
for revenue purposes is generally not included in 
the power to regulate^* or to license and regulate,^® 
In an act providing that municipal revenues shall 
consist of license taxes provided by a prior act, a 
provision allowing ‘^any other impost, excise or 
tax” does not authorize a tax on an object of tax¬ 
ation for which the limit of taxation has been pre¬ 
scribed by the prior act.®® 

The power to impose a license tax for revenue 
purposes, however, may be expressly conferred.®^ 
Also, where it is apparent from the language of the 
whole power granted, or from the circumstances 
under which it was granted, that the raising of 
revenue by means of such power was within the 
contemplation of the legislature, the power to im¬ 
pose a license tax for revenue purposes will he 
held to be included in the power to license,®® to li- 


jy.j£,-_Daniel v. City of Clovis. 280 
P. 260, 34 N.M. 239—^Tharp v. City 
of Clovis, 279 P. 69, «4 N.M. 161, 

37 C.J. P 179 note 49.. 

as. W.Va.—Mullens v. City of Hunt¬ 
ington, 188 S.EI. 120, 117 W.Va. 740. 

98, IU.-^ity of Sterling v. Berry, 
15 N.B.2d 627, 295 IlLApp. 622, 
transferred, see, 10 N.E.2d 666, 367 

m. 111. 

37 CJ. p 179 note 50. 

97. Ark.—Port Smith r. Ayers, 43 
Ark. 82. 

37 C.J. p 179 note 51. 

28i, Ind.—Shuman v. Ft. Wayne, 26 
N.BL 360, 127 Ind. 109, 11 Li.RA- 
3T8. 

37 C.J. P 179 note 

20. lia.—City of Shreveport v. Bris- 
ter, 194 So. 666, 194 lA. 615. 

SOU Cal.—Hill V. City of Eureka, 94 
P.2d 1025, *35 Cal.App.2d 154. 

IlL—Village of Kincaid v. Vecchl, 164 
N.R 199, 332 lU. »586. 

Me.—State v. Brown, 188 A. 713, 135 
Me. 36. 

Pa.—Arronson v. City of Philadel¬ 
phia. 16 Pa.Di8t. & Co. 427—I>ens- 
more v. City of Erie, 7 Pa.Dlst. 
355, 20 Pa.Co. 513. 

pyyo.—Coipiui Juris quoted lu West¬ 
ern Auto Transports v. City of 
Cheyenne, 120 P.2d 590, 596, 57 
Wyo. 351. 

37 C.J, p 179 note 53. 

81. Ark.—Waters-Pierce OU Co. v. 
Hot Springs, 109 S.W. 293, 85 Ark. 
609, 1$ URJUN.S., 1035. 

88. Ala.—Beelajid Wholesale Co. v- 
Kanfman, 174 So. 616, 234 Ala. 249. 


Idaho.—Poster's, Inc., v. Boise City,' 
118 F.2d 721, 63 Idaho 201. 
m.—City of Bloomington v. Barney. 
66 N.E.2d 38S, 393 HL 467—Ameri¬ 
can Baking Co. v. City of Wilming¬ 
ton. 19 N.E.2d 172, 370 IlL 400— 
City of Chicago v. B. & X Restau¬ 
rant. 15 N.E.2d 725. 369 HI. 65, 117 
A.L.B. 1313. 

Me.—State v. Brown, 188 A. 713, 1S5 
Me. 36. 

Mont.—State v- Police Court of City 
of Bozeman, 219 P. 810, 68 MonL 
433. 

2^.X—City of Cape May v. Qape May 
Tiansp. Co., 44 A. 948, 64 N’.J.Iaw 
80. 

Tenn.—Memphis v. American Ex¬ 
press Co., 52 S.W. 172, 102 Tenn. 
336 

10 C.J. P 62 note IS—^32 C.jr. p 987 
note $6—^7 C.J. p 179 note 55. 

Pr e sum ptioiL 

Where merely a power to license 
Is given by municipal charter, pre¬ 
sumption is that it is regulatory 
rather than for the producUon of 
revenue.—HIU v. City of Eureka, 94 
P.2d 1025. 85 CaLApp.2d 154. 

TaxatLoa. of telephone and 'Megzaph 
compasies 

U.S.—^Postal Telegraph-Cable Co, v. 
Borough of Taylor, Pa., 24 S.Ct. 
208. 192 U.S. 64. 48 UBd. 342, 

62 C.J. P 92 note 34. 

33. Mo.—Kansas City v. Frogge, 176 
S.W.2d 498, 352 Mo, 233. 

37 C.J. P 179 note 65. 

Beasonahle ohazge 

If the sum reauired is a reasonable 
charge for a license as police regular 
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tion. Its incidental operation as in¬ 
creasing the receipts of the city 
treasury will not Invalidate It.— 
Johnson v. Philadelphia, $0 Pa, 445. 

34. Ill.—Fligelman v. City of Chica¬ 
go, 180 N.B. 797, 348 Ill. 294— 
Bauer v. City of Chicago, 151 N.E. 
902, 321 IIL 259—Barnard & MiUer 
V. City of Chicago. 147 N.B. 884, 
316 Ill. 519, 38 A.L..B. 1533—Aber- 
deen-Franklin Coal Co. v. City of 
Chicago, 145 N.E. 613, 315 IZL 99. 

N.C.—^M. H. Rhodes, Inc., v. City of 
Raleigh. 9 S.B.2d 389, 217 N.a 627. 
130 A.LuR. 311. 

87 C.J, p 179 note 67. 

35. CaL—Hill v. City of Eureka, 94 
P.2d 1025, 35 CaLApp.2d 154. 

87 C.J. p 179 note 68—10 aj. p 62 
note 12. 

36;. U.S.—Cami v. Central Victoria, 
Puerto Rico. 45 S.Ct. 570, 268 U.S. 
469, 69 L..Ed. 1056. 

37. Cal.—^Flynn v. City and County 
of San Francisco, 115 P.2d 3, 18 
Cal.2d 210—West Coast Advertis¬ 
ing Cow V. City and County of San 
Francisco, 95 P.2d 138, 14 CaL2d 
887. 

Pa.—City of Altoona v. O'lieary, SO* 
Pa.Super. 159, affirmed 98 A. 798. 
254 Pa. 25—City of Harrisburadi 
V. Pennsylvania TeL Co., 8 Pa.Dist. 
815, 15 Pa.Co. 518, 

37 C.J. P 179 note 59. 

38. Okl.—^Ex parte Marl^, 382 P- 

, 353, 140 OkL 194. 

37 O.J. p 179 note 60. 

Authority to lioense «ex asy law¬ 
ful purpose includes authority to ex- 
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cense and regulate,to license, tax, and regu¬ 
late,to license, regulate,. and restrain,*^ to im¬ 
pose ‘license fees,”^2 to levy and collect a license 
tax,*5 or in the power to tax an occupation with¬ 
out specifying whether for revenue or regulation.** 
Under some constitutional provisions the legisla¬ 
ture may delegate to a city the power to tax occu¬ 
pations for revenue purposes although it may not 
itself tax such occupations for state revenue pur- 
poses.*5 

In determining whether a city is empowered to 
exact a license as a revenue measure, the charter 
of the city as a whole will be examined,*® and if 
the source from which sufficient revenue should be 
raised for the operation of the city is expressly des¬ 
ignated in its charter there is an implied exclu¬ 
sion of the right to license for the purpose of reve¬ 
nue.*^ Similarly the power to levy a tax as a 
revenue measure may not be implied where a city 
has provided the sources of its revenue in its char¬ 
ter under a power granted to it to frame a charter 
for its govemment*^ However, under a charter 
granting a city the power to make and enforce 
regulations concerning municipal affairs, in deter¬ 
mining whether a city has the power to impose and 
collect license taxes for revenue purposes, it has 
been held that the question is not whether the diar- 


ter grants such power, but whether it prohibits it,*® 
and the rule that taxing statutes must be strictly 
construed against the taxing power does not restrict 
such munidpalit/s power to impose license taxes 
for revenue purposes,®® so that the only limita¬ 
tions of such power are those appearing in the con¬ 
stitution and charter.®^ 

Power in a municipality to tax property does not 
authorize it to impose business taxes.®^ However, 
where the whole power granted plainly shows an 
intention to authorize a tax on business, it will be 
so construed, even though some of its provisions, 
taken separately, indicate the imposition of a tax 
on property.®® 

d. Construction and Extent of Power Conferred 

(1) Construction 

(2) Extent of power 

(1) Construction 

A municipal corporation’s powers as to granting or 
requiring licenses or imposing license taxes must be 
strictly construed, and must be exercised In strict con¬ 
formity with the terms of the grant. 

The powers of a municipal corporation as to 
granting or requiring licenses or imposing license 
taxes must be strictly construed,®* must be exer- 


act license fees for revenue purpos¬ 
es.—^Pacific Telephone & Telegraph 
Co. V. City of SeatUe, 11 F.2d 721, 
171 Wash. 649, affirmed 54 S.Ct 383. 
191 U.S. 300, 78 L.Ed. 810—Town of 
Bucoda V. Swaney, 299 P. 652, 163 
Wash. 43—Fleetwood v. Reed, 58 P. 
665. 21 Wash. 547. 47 L.R.JL 205. 

39. Cal.—^American Locker Co. v. 
City of Long Beach, App., 170 P. 
2d 1005. 

OkL—Bx parte Harler. 182 P. 353. 
140 OkL 194. 

Or.—City of Coos Bay v. Aerie No. 
538 of Fraternal Order of Eagles. 
170 P.2d 389. 

37 C.J. p 180 note 6L 

4a Colo.—^Denver City R. Co, v. 
Denver. 41 P. 826. 11 Colo. 350. 62 
Ain.S.R. 239. 29 JUJUL 608. 

37 CJ. p ISO note 62. 

41. Tenn.—^Hodges v. Nashville. S 
Hnmphr. 61. 

48. Ky.—Baker v. X^exlngton, 53 S. 

W. 16, 21 Ky,L. 809. 

4a OkL—Crawford v. Town of Har- 
abalL 12 P.3d 875. 158 Okl. 167— 
Ex parte Marler. 282 P. 353. 140 
OkL 194—City of Drumright v. 
Strand Amusement Co.. 232 P. 128. 
139 OkL 162-Ex parte Dlckison, 
280 P. 797. 138 Okl. 269. followed 
in Binion v. Dickisoh, 280 P. SOI. 
138 OfcL 171. 

44. Ark.—^Town of Newark v. Ed¬ 


wards. 185 S.W.2di 925, 208 Ark. 
276, 

37 C.J. p 180 note 65. 

45. Ark.—^Slms v. Ahrens. 271 S.W. 
720. 167 Ark. 557. 

4& CaL—Hill v. City of Eureka, 94 
P.2d 1025. 35 CaLApp.2d 154. 

47- CaL—^EUll v. City of Eureka, su¬ 
pra. 

4& Mo.—^Kansas City v. Frogge. 176 
S.W.2d 498. 352 Mo. 233. 

48. CaL—West Cosst Advertising 
Co. V. City and County of San 
Francisco, 95 P.2d 138, 14 CaL2d 
616. 

ICniiicipal affair 

The levy of taxes by a municipali¬ 
ty for revenue purposes, including 
license taxes, is a municipal affair 
within contemplation of constitution¬ 
al provision authorizing cities, by 
amending their existing charters, to 
make and enforce regulations con- 
cemiag municipal affairs.—West 

Coast Advertising Co. v. City and 
County of San Francisco, supra— 
Trebilcox v. City of Sacramento. 266 
P. 1015. 91 CaLApp. 257. 
sa Cal.—West Coast Advertising 
Co. V. City and County of San 
Francisco. 95 P.2d 138. 14 CaL2d 
516. 

5L CaL—West Coast Advertising 
Co. V. City and County of Sen 
Francisco, supra. 
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68, Utah.—Ogden City r. Crossman. 
53 P. 985. 17 Utah 66. 

37 C.J. p 180 note 66. 

License or occupation tax emd prop¬ 
erty taxes distinguished see su¬ 
pra 5 3. 

53. Ky.—Commonwealth v. Pearl 
Laundry Co.. 49 S.W. 26. 105 Ky. 
259. 20 Ky.L. 1172. 

54, Ariz.—McCarthy v. City of Tuc¬ 
son, 225 P. 329. 26 Aria 311. 

^3^8——City of Pensacola v. Lawrence. 
171 So. 793, 136 Fki. 830. 

Ga—^Richardson v. Coker, 3 6.E.2d 
636, 188 Ga 170, foUowed in Rich¬ 
ardson V. Boozer, 3 S.E.2d 641, 188 
Ga 177. 

m.—City of Chicago v. Arbuckle 
Broa, 176 N.E. 761. 344 UL 597- 
City of Rockford v. Nolan, 146 N. 
E. 564, 316 IlL 60—Arms v. City of 
Chicago. 145 N.B. 407, 314 IlL 316. 

Neb.—State v. Wlggenjost. 265 N.W. 
422. 139 Neb. 450. 

N.Y.—Socony-Vacuum OH Co. ▼. City 
of New Tort:, 287 N.Y.S. 288, 247 
App.Div. 163, reargument denied 
290 N.T.S. 141, 248 App.Div. 723, 
affirmed 5 N.E.2a 385, 272 N.Y. 668. 

Or.—Corpus Fazis etted In City of 
Coos Bay v. Aerte Na 538 of Fra¬ 
ternal Order of Baglea 170 P.2d 
389. 399. 

S.C—Southern Fruit Co. v. Porter, 
199 SJBL 537, 188 S.a 421. 
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dsed in strict conformity with the terms of the 
grant,®® and may not be enlarged or extended by 
construction or intendment beyond the clear im¬ 
port of the language employed in the grant.®® 
Such power, however, is not to be so strictly con¬ 
strued as to defeat the intention of the legislature 
in granting the power but if there is any am¬ 
biguity or doubt as to the existence or extent of the 
power it is to be determined in favor of the general 
public and against the municipality,®® especially 
where the exercise of the power will encroach on 
the rights of an individual or the public.®® 

Whether or not an act authorizes cities to levy 
a particular license tax depends on the intent of 
the legislature to be determined from the whole 
enactment®® In order to determine the intent of 
the legislature in including a term designating a 
particular business as subject to license by a city, 
the statute should be considered as of the time of 
enactment,®! in the light of economic and social 
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conditions prevailing at such time.®* It has fur¬ 
ther been held that the question whether a par¬ 
ticular business comes within the power delegated 
to a municipality to license must be determined by 
the general character and scope of the business.®® 
A business which the legislature could not have 
intended to include w’ithin the term used may not 
be licensed under the grant of power,®^ and the 
mere fact that a later enactment contains a saving 
clause in which the legislature apparently recog¬ 
nizes the power of the municipality to license such 
business does not create the power to do so.®® A 
statute giving to municipalities the power to fix the 
amount, terms, and manner of issuing licenses con¬ 
fers no authority on a city to issue a license for 
any purpose, but applies only to cases where a city, 
by express or implied delegation of power, has been 
authorized to issue a license.®® Where a city’s 
charter empowers it to license and regulate all 
businesses, professions, or occupations, the failure 


vt.—state V. Pagre, 24 A.2d 346. 112 
Vt. 326. 

Va.—Williams v. City of Richmond. 
14 S.E.2d 287. 177 Va. 477, 134 A.K 

R. 833. 

37 C.J. P 180 note 68. 

55. Fla.—City of Pensacola v. Law¬ 
rence, 171 6o. 798, 126 Pla. 830. 
ilo.—^Kroger Grocery & Baking Co. 

V. City of St. Ijouis, 106 S.W.2d 
435. 341 Mo, 62, 111 A.IuR. 589— 
Kansas City v. J. L Case Thresh¬ 
ing Mach. Co., 87 S.W.2d 196. 337 
Mo. 913—Keane v. Strodtman, 18 

S. W.2d 896, 323 Mo. 161. 

S.C.—Southern Fruit Co. v. Porter, 
199 S.E. 537. ISS S.G. 422. 

Vt.—State V. Page, 24 A.2d 346, 112 
Vt. 326. 

W.Va.—Phillips V. City of Morgan¬ 
town. 19 S.E.2d 603. 124 W.Va. 
170. 

37 C.J. p 180 note SO. 

although operating under a home 
rsle charter, the exercise of its tax¬ 
ing power by a city must be in har¬ 
mony with, and subject to, the con¬ 
stitution and laws of the state.— 
Kroger Grocery & Baking Co. v. City 
of St. Louis, 106 S.W.2d 435, 341 
Mo. 62. Ill A.L.R. 5S9. 

Bemedial act 

Where the act of the legislature 
which empowers a city to levy an 
occupation tax is a remedial one. It 
should be applied as such, having in 
view the subject matter to which It 
relates.—^Richter v City of Lincoln, 
285 X.W. 693, 136 Neb. 289, 

Power as incident to regulation 
(1) A clty*s implied power to li¬ 
cense, incident to regulation, may be 
exercised only in connection with 
other proper regulations of the li¬ 
censed business or occupation.—^Fli- 

53C.J.S.—31 


gelman v. City of CMcago. 189 N.E. i 
797, 348 m. 294—Ward Baking Co. 
V. City of Chicago, 172 X.B. 171, 340 

m. 212. 

(2) It must bear a proper relation 
to police power and be a reasonable 
exercise thereof.—People v. Stur¬ 
geon. 262 N.W. 58. 272 Mich. 819. 
sa. Fla.—City of Pensacola v. Law¬ 
rence, 171 Sa 793, 126 Fla. 830. 
Ill.—Arms V. City of Chicago, 145 N. 
E. 407, 314 m. 316. 

Okl—Cain's Coffee Co. v. City of 
Muskogee, 44 P.2d 50, 171 OkL 635. 
S.C,—Ponder v. City of Greenville, 
12 S.B.2d 851, 196 S.C. 79—South¬ 
ern Fruit Co. V. Porter, 199 S.B. 
537. 188 S.C. 422. 

Utah.—^Morgan v. Salt Lake City, 3 
P.2d 510, 78 Utah 403. 

37 C.J. p 180 note 70. 

57. Ky.—Simrall v. Covington, 14 S. 

W. 369. 90 Ky. 444, 12 Ky.L. 404, 
29 Azn.S.R. 398, 9 L.RA. 556. 

58. Va.—Williams v. City of Rich¬ 
mond, 14 S.E.2d 287. 177 Va. 477, 
134 A.L.R. 833. 

37 C.J. p 180 note 72. 

59. Ky.—Simrall v. Covington, 14 
B.W, 369, 90 Ky. 444, 12 Ky.L. 404. 
29 Am.S.R. 398, 9 L.RA. 536. 

60. N.M.—Continental Oil Co. v. 
City of Santa Fe, 15 P.2d 667, 86 

X. M. 348. 

"CeztaiiL towns and villages,'’ with¬ 
in act authorizing municipalities to 
collect license tax on gasoline and 
oils, has been held to mean '’cities, 
towns and villages.”—Continental Oil 
Co, V. City of Santa Fe, supra. 
lUhnitea or special statute 

(1) Where a city is empowered 
to levy an occupation tax by a lim¬ 
ited or special statute, such statute 
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comes within the rule of construction 
that a particular intention expressed 
in a legislative act, if in conflict with 
a general Intention expressed in a 
later act, should he given effect, 
leaving the later act to operate out¬ 
side the scope of the former.—^Rich¬ 
ter V. City of Lincoln, 285 N.W. 598, 
136 Xeb. 289. 

<2) A special statute permitting a 
city to levy a particular tax will be 
given effect although in conflict with 
a prior general statute not permit¬ 
ting such tax.—^Williamsburgh Pow¬ 
er Plant Corporation v. City of New 
Tork, 7 N.Y.S.2d 326, 255 AppJ>iv, 
214, affirmed 20 X.E.2d 12, 280 K.T. 
55L 

6L Ill—Arnold v. City of Chicago, 
56 X.E.2d 795, 887 IlL 632. 

6flL X. Y.—WiUiamsburgh Power 

Plant Corporation v. City of New 
York. 7 N.Y.S.2d 326, 255 App-Div. 
214, affirmed 20 X.E.2d 12, 280 K. 

Y. 551. 

63. m.—City of Chicago v. Inger- 
soll Steel & Disc Division of Borg- 
Wamer Corporation, 20 X.R2d 287, 
371 IlL 183—City of Chicago v. 
Ben Alpert, Inc., 13 X.B.2d 987. 
368 IlL 282. 

6A. DL—Arnold v. City of Chicago, 
58 N.R2d 795, 387 XIL 532. 

65. IlL—Arnold v. City of Chicago, 
supra. 

The expression by the leglUlskm 
of an erroneous opinion concerning 
the law does not alter It.—Arnold T. 
City of Chicago, supra. 

66. IlL—Father BbsA’s Lodge v. 
I City of Chicago, 65 N.EL^d 665, 

I 393 UL 246. 
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of its ofiScials to exercise sudi x>owcr with refer¬ 
ence to a given profession does not amount to a 
construction that the power to do so does not ex¬ 
ist.®" 

(2) Extent of Power 

(a) In general 

(b) Territorial limitations 

(c) WTiere certain occupations or privi¬ 

leges designated or prohibited 

(d) Depending on state’s power or exer¬ 

cise of power to license or tax 

(e) As to granting exclusive license or 

refusing license 

(f) As to prohibiting occupations or 

privileges 

(a) In General 

The power to license or impose license taxes usual¬ 
ly includes the power to determine the extent to which 
It is advisable and necessary to exercise such power, to 
prescribe the conditions on compliance with which the 
occupation or privilege will be permitted, to fix the 
amount of the tax or fee, and to provide for the enforce¬ 
ment of payment. 

Subject to such limitations as the legislature. 


within constitutional limits, may deem proper to 
impose,®® power to license or impose license taxes 
includes: The power of determining the extent to 
which it is advisable and necessary to exercise such 
power;®® prescribing the conditions on compliance 
with which the occupation or privilege will be per- 
mitted,^® and the amount of the license fee or tax;^i 
and of providing for the collection^® or enforce¬ 
ment of the pajTnent^® of such fee or tax, and, as 
discussed infra § 55, for the imposition of a fine on 
a failure to make such pa^inent. It also includes, 
where the occupation or business to be regulated 
may act prejudicially on the health, morals, or peace 
of the inhabitants, discretionary power as to the 
persons who may curry on such occupation or busi- 
ness74 and the place where it may be transacted,^® 

As to subjects of liceme or tax generally. Where 
the legislature confers a general power of imposing 
occupation and privilege taxes, it grants all the pow¬ 
er possessed by itself with relation to the imposi¬ 
tion of such taxes,7® and a municipality may then 
impose such taxes, in its discretion, on all subjects 
within its jurisdiction,^^ except such as are express¬ 
ly or impliedly withheld by the constitution or laws 


67. Ariz.—McCartliy v. City of Tuc¬ 
son. 225 P. 329. 26 Ariz. 311. 

68. Cal.—^In re Porterfield. 16S P.2d 
706. 28 Cal.2d 91. 

He.—Corpus Juris gnotsd is. State v. 
Old Tavern Farm. 180 A. 473. 481. 
183 He. 468. 

Mo.—Plooh V. City of St Louis. 138 
S.w.2d 1020, 345 Mo. 1069—Kan-, 
sas City v. J. I. Case Threshins^ 
Mach. Co., 87 S.W.2d 195. 337 Mo. 
913. 

Pia.—^Langan v. Rebhom, Com.Pl., 40 
Lack.Jur. 134. 

37 C.J. p 181 note 74. 

GSu Me.—Corpus Juris <Lnoted in 
State T. Old Tavern Farm. ISO A. 
473, 481. 133 Me. 468. 

Mo.—^State T. Thompson. 190 A. 255, 
135 Mo. 114. 

Utah.—Ogden City v. Crossman, 53 
P. 985. 17 Utah 66. 

Delegation of power to license and 
permit to municipal boards and of¬ 
ficers see the C.J.S. title Mimicipal 
Corporations § 154. also 43 C.J. p 
242 note 99‘-p 245 note 15. 

TOl Aria—Board of Examiners of 
Plumbers of City of Phoenix v. 
Marchese, 66 P.2d 1035, 49 Ariz. 
350. 

37 C.J. p 181 note 76. 

Moad 

Whether bond to protect city and 
others against loss because of elec¬ 
trical contractor's violation of ordi¬ 
nance and electrical code regulating 
electrical installation should be re- 
auired and amount of bond is primar¬ 


ily for lawmaking power of city, but 
amount of bond should not be so 
large as to prevent persons otherwise 
Qualified to do electrical installation 
from engaging In their business.— 
City of Tucson v. Stewart, 40 P-2d 72. 
45 Ariz. 36. 96 A.L.R. 1492. 

71. Cal—^in re Porterfield, 168 P.2d 
706, 28 Cal.2d 91. 

Colo.—Hollenbeck v. City and Coun¬ 
ty of Denver, 49 P.2d 435. 97 Colo. 
370. 

Fla.—Gillls V. Croft, 109 So. 446, 92 
Fla. 267, followed in Kimmel v. 
Quigg, 111 So. 893, 93 Fla. 206. 
Me.—State v. Thompson, 190 A. 255, 
135 Me. 114. 

87 C.J. p 181 note 77. 

Amount of fee or tax generally see 
infra 5 18. 

Reasonableness of fees see infra 5 
19. 

7^ —^Blauner's v. City of Phila¬ 

delphia. 198 A. 889, 330 Pa. 342. 

78. Cal.—^In re Porterfield, 168 P.2d 
706, 28 Cal.2d 91. 

37 C.J. p 181 note 78. 

Payment and coUection generally see 
infra §S 51-55. 

Review 

City has power to enact local law 
making payment of sales tax and 
deposit of undertaking for costs a 
prerequisite to maintenance of cer¬ 
tiorari to review sales tax assess¬ 
ment, since state by delegating tax¬ 
ing authority without prescribing 
procedure to be adopted in review of 
assessment impliedly delegated pow-. 
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er of regulation to city.—Western 
Electric Co. v. Taylor, 12 N.B.2d 809, 
276 X.T. 809. motion denied 12 N.E.2d 
574, 276 X.T. 559. 

74. S.C.—In re Jager, 7 aE, 605, 29 
S.C. 488. 

37 C.J. p 181 note 80. 

75. Minn.—St. Paul v. Troyer, 3 
Minn. 291. 

76. Ky.—^Kroger Grocery 4b Baking 
Co. V. City of Lancaster, 124 e.W. 
2d 745, 276 Ky. 585—Williams v. 
City of Bowling Green, 70 S.W.2d 
967, 254 Ky. 11. 

Tex.—^Neiman-Marcus Co. v. City 
I of Houston, Civ.App., 109 S.W.2d 
543, error refused. 

Wash.—Austin v. City of Seattle, 30 
P.2d 646, 176 Wash. 654, 93 AX.R. 
208. 

37 C.X. p 181 note 33. 

77. Ala.^—City of Enterprise v. 
Fleming, 199 So. 691. 240 Ala. 460 
—City of Roanoke vr Robertson, 
200 So. 487, 30 Ala.App. 1, certiorari 
denied 200 So. 439, 240 Ala. 629. 

Cal.—Flynn v. City and County of 
San Francisco, 115 P.2d 3, 18 Cal.2d 
210—West Coast Advertising Co. 
V. City and County of San Fran¬ 
cisco, 95 P.2d 138, 14 Cal.2d 516 
—Monterey Club v. Superior Court 
of Los Angeles, 119 P.2d 849, 48 
Cal.App.2d 131—McAdams Oil Co. 
V, City of Los Angeles, 89 P.2d 729, 
32 Cal.App.2d 359. 

Colo.—^Hollenbeck v. City and County 
of Denver, 49 P.2d 485, 97 Colo. 
370. 
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of the state.^8 Accordingly a dty ordinarily may 
classify subjects for license taxation,^^ particularly 
where the subject of taxation has not been classi¬ 
fied by the state but, where the state has made 
its classification of a generally well known busi¬ 
ness, a dty desiring to impose a license tax thereon 
must follow the state classification.^! 

A legislative grant to a munidpality of a power 
to tax occupaticMis and privileges does not enable 
it to create a privilege for the sole purpose of tax¬ 
ing itS 2 Likewise a munidpality which has simply 
been given the power to impose a license tax on a 
business or occupation may not divide the busi¬ 
ness or occupation into its constituent elements, 
parts, or inddents and levy a separate tax on each 
or any element.^^ A statutory provision that the 
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occupation taxes imposed by a dty shall not exceed 
in amount the taxes imposed by the last ordinance 
on the subject does not prevent the dty from tax¬ 
ing occupations which were not taxed by such or- 
dinance.8^ 

It has been held, under a provision in an ordi¬ 
nance making the grantii^ of a license discretion¬ 
ary, that a munidpality is without power to in¬ 
terfere with a private business not affected with a 
public interest or clothed with a public use, or to 
impose unreasonable and unnecessary restrictions 
thereon.85 

Continuing po^joer. In the absence of a con¬ 
stitutional restriction or a statutory prohibition, the 
power of a munidpality to levy a license tax is a 
continuing one,*® so that, by enacting a general or- 


Pla.—Heriot v. City of Pensacola, 146 
So. 654. 108 Fla, 480. 

Ga.—Shelnutt v. City Council of Au¬ 
gusta, 136 S.F. 446, 163 6a. 502. 
Ky.—Jellico Grocery Co. v. City of 
Whitesburg, 151 S.W.2d 35. 286 Ky. 
470—^Kroger Grocery & BaJking Co. 

V. City of Lancaster, 124 S.W.2d 
725. 276 Ky. 586. 

3^0.—Corpus Jtizis cited in Spring- 
field City Water Co. v. aty of 
Springfield, 182 S.W.2d 618, 617, 353 
Mo. 445—^Ex parte Williams. 189 S. 

W. 2d 485, 345 Mo. 1121, certiorari 

denied Williams v. Golden, 61 S.Ct. 
42. 811 U.S. 675, 85 L.Bd. 434— 
Automobile Gasoline Co. v. City of 
St. Louis. 32 S.W.2d 281. 236 Mo. 
435. I 

Neb.—Goocli Food Products Co. v.! 
Rothman, 268 N.W. 468. 181 Neb. 
523. 

N.J.—^Becker v. Pickersgill, 143 A. 

859. 105 N.J.Law 51. 

N.a—Hilton V. Harris, 177 S.B. 411, 
207 N.C. 466. 

Tex.—City of Beaumont v. Sam’s 
Loan Office. Civ.App., 31 S.W.2d 
S82, reversed on other grounds 
Sam’s Loan Office v. City of Beau¬ 
mont, Com.App., 49 S.W.2d 1089. 
Va.—City of Fredericksburg v. San¬ 
itary Grocery Co., 190 S.E. 318, 168 
Va, 57, 110 A.L.R. 1195. 

S7 C.J- p 181 note 84. 

Particular subjects of license or tax 
see infra 26-‘31. 

AU occupations not pxevionSly taxed 
Under a statute so providing, a 
city may be authorized to levy an 
occupation tax on all occupations 
not previously taxed without dis¬ 
turbing existing - taxes.—^Thaxp v. 
City of Clovis, 279 P. 69, 84 N.M. 
161. 

78. Cal.—^Flsnan v. City and County 
of San Francisco. 115 P.2d 8. 18 
CaL2d 210—West Coast Advertis¬ 
ing Co. V. City and County of San 


Francisco. 95 P.2d 138, 14 CaL2d 
516. 

La,—Weixel & Janssen v. City of 
New Orleans, 167 So. 179, 184 I-a. 
651. 

Neb.—Gooch Food Products Co. v. 
Rothman, 268 N.W. 468, 181 Neb. 
523. 

Tex.—dty of Lubbock v. Magnolia 
Petroleum Co., ComA.pp., 6 S.W. 
2d 80. 

87 C.J. p 181 note 85. 

79. Va,—Hill v. City of Richmond, 
26 S.E.2d 48, 181 Va. 744. 

Parfeiculax cHassifioatiOin as Trinfllng 
A city may bind itself to a par¬ 
ticular dassifleation of a subject of 
taxation by its own practical con¬ 
struction as to its taxing powers.— 
Hill V. City of Richmond, supra. 
Separate class of badness 

It has been held that if an occu¬ 
pation is so made up as to include 
two or more separate end distinct 
classes .of business, each of which 
could be maintained as a separate 
business, a municii>allty may be em¬ 
powered to impose a separate tax on 
each class of business embraced 
within the occupation.—^Red Arrow 
Garage & Auto Co. v. Carson City, 
225 P. 487, 47 Nev. 473. 

Agent and p ri nci p al 

A city authorized to levy an occu¬ 
pation tax may require a license of 
an agent engaged in a business as 
well as a principal. 

Ala,—^.\merican Bakeries Co. v. City 
of HuntsvUle, 168 So. 880. 232 
Ala. 613, appeal dismissed Ameri¬ 
can Bakeries Co. v. City of Hunts¬ 
ville. Alabama, 57 S.Ct. 122, 299 
U.S. 514, 81 L.Ed. 880. 

2 {|ss.—^Mathison v. Brister. 145 So. 
858. 166 Mise. 67. 

80. Va.—Hill T. City of Richmond. 
26 aE.2d 48, 181 Va. 744. 

81 . Va,—^Hill ▼. City of Richmo nd, 
supra. 


82. Ind.—Jeffersonville T. Nagle^ 192 
N.B. 4. 191 Ind. 70. 

37 CJr. p 181 note 86. 

83. U.S.—Successors of C. & J. Faa- 
tanzzi V. Municipal Assembly of 
Arroyo, C.C.A.Puerto Rico, 295 F. 
808, certiorari quashed 45 S.Ct. 
635, 268 n.S. 699, 69 L.Ed. 1164. 

Ga,—Wofford Oil Co. v. Town of 
WUlacoochee, 191 S.E. 138, 184 Ga. 
2T5—Wofford Oil Co. v. City of 
Boston, 154 S.E. 145, 170 Ga. 624. 
Pa.—^.4ppeal of Rleck-McJunkin Bai- 
ry Co.. 39 A,2d 259, 156 Pa.Super. 
9. 

privilege dassfUed by sfeate 
A municipality that is empowered 
by charter to raise taxes in accord¬ 
ance with state and federal consti¬ 
tution and laws has no power to di¬ 
vide a single taxable privilege as 
classified by state law into several 
businesses so as to require separate 
municipal license for each element.— 
Hill V. City of Richmond, 26 S.E.2d 
48, 181 Va. 744. 

Ordinance lidd not invalid 

(1) Generally.—Wofford Oil Co. v. 
City of Boston, 154 S.E. lr45, 170 Ga. 
624. 

(2) Ordinance imposing tax for 
use of streets for business purposes 
is not void as attempting to levy 
separate license taxes on various 
constituent elements of business, 
notwithstanding city imposed gener¬ 
al license tax on all businesses.— 
Derst Baking Co. v. Mayor and Al¬ 
dermen of City of Savannah, 179 S.BL 
763, 180 Ga. 510. 

84. Ala.—^Mobile v. Richards, 12 Sou 
793, 98 Ala. 594—MobUe T. Craft, 
10 So. 534, 94 Ala. 156. 

85. N.J.—^Rescinltl v. Board of 
Com’rs of Town of Belleville, 18€ 
A. 439, 117 JUJSXaw 1. 
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dinance levying a license tax on a business, a city 
does not exhaust its power to legislate on that sub- 

ject^^ 

(b) Territorial Limitations 

A municipality has no power to exact a license tax 
where the business or privilece taxed Is not carried 
on or exercised within the municipality or within the 
limits within which it may, under statute, exercise Its 
jurisdiction. 

As a general rule, a municipality has power to 
exact a license tax only when the business or priv¬ 
ilege taxed is carried on or exercised within the 
municipality or within the limits within which it 
may, under statute, exercise its jurisdiction,^* and 


in this connection it has been held that the purpose 
of a statute prescribing the territorial limits within 
which a municipality may assess a license tax is to 
restrict, and not broaden, the power of the munici¬ 
pality.** However, a municipal corporation may be 
authorized, under its police power, to license a 
business which is carried on within a certain dis¬ 
tance outside the city limits,** although it may not 
be authorized to tax such business for revenue.*^ 
Where part of a business is conducted within the 
city limits, the fact that a part is also carried on 
outside does not preclude the city from imposing a 
license tax on such part of it as is carried on v4th- 
ia the limits** unless the ordinance imposing the 


T. City of St, Lfouis, 32 S.W.2d 281. 
236 Mo. 435. 

87. Mo.—^Automobile Gasoline Co, v. 

City of St. Louis, supra, 

SS. Ky.—Jellico Grocery Co. City 
of Wbitesburgr. 151 S.W.2d 35, 286 
Ky. 470. 

Wyo.—Western Auto Transports v. 
City of Cheyenne, 120 P-2d 690, 6T 
Wyo. 351. 

62 C.X p 852 note 82. 

Operation of license as to territory 
see infra S 42. 

Busliiess conducted in another city 
Cliy has no extraterritorial power 
to tax a business conducted In an¬ 
other city, 

UL—City of Rockford ▼. Hey, 9 KJES. 
2d 317, 366 Ill. 526. 

K.C.—C. D. Kenny Co- v. Town of 
Brevard. 7 S.E.2d 642, 217 X.C. 
268 . 
sales 

(1) It has been held that a mu¬ 
nicipal license tax may be required 
to he paid on a sale of goods by one 
grating in a city to one residing 
beyond the city Umits.—Bentley- 
Gray Dry Goods Co. v. City of Tam¬ 
pa. ISS So. 758. 137 Fla. 641. 

However, under a statute pro¬ 
hibiting the imposition of a tax on 
a transaction consummated outside 
a city, sales by a conapany located 
in a city but not consummated with- 
in the city may not be taxed.— 
C G. Gunther’s Sons v. McGoldrick. 
6 X.Y.S.2d 303. 255 App.Div. 139, 

amrrned 18 N.E.2d 12. 279 X.T. 148. 
DeUvery 

An act authorizing a city to license 
cartmen, expressmen, and baggage¬ 
men does not authorize a city to re¬ 
quire the payment of a license for 
revenue purposes by truckmen li¬ 
censed in another city as a condi¬ 
tion to the delivery of goods from 
such other city.—City of North Wild¬ 
wood V. Coney. 124 A. 516. 100 N.J. 
liaw 38. 

sa Ala.—City of Birmingham v. 
Sloss-Shefileld Steel & Iron Co., 
342 So. 55. 225 Ala. 71. 


' 90l Ala.—Corpus Jhxis dted hi City 
of Prichard v. Richardson, 17 So. 
2d 451, 453. 245 Ala. 365—Alabama 
Power Co. v. City of Carbon Hill, 

I 175 So. 289. 234 Ala. 489-HCorxms 
Xaxis dted Sn White v. City of 
Decatur. 144 So. 873. 874, 225 Ala. 
646. 86 AJL..R. 914—Corpus Juris 
dted in. City of Prichard v. Harold. 
186 So. 499. 502, 23 Ala.App. 235. 
certiorari denied 186 So. 564. 237 
Ala. 577. 

Va.—Corpus Juris dted in City of 
Charlottesville v. Marks" Shows. 18 
S.E.2d 890. 894. 179 Va. 321. 

37 C.J. p 181 note 89. 

Adjoining territory 
Under a statute extending a cities 
police Jurisdiction to adjoining terri¬ 
tory, it has been held that territory 
separated from the corporate limits 
of the city by a river and a county 
line may be included in such Juris¬ 
diction.—White V. City of Decatur. 
144 So. 873. 225 Ala. 646, 86 A.L.R. 
914, denying certiorari 144 So. 872, 
25 Ala.App. 274. 

91. Ala.—corpus Juris dted in City | 
of Prichard v. Richardson, 17 So. 
2d 451, 453. 245 Ala. 365—Ala-1 
bama Power Co. v. City of Carbon 
Hill. 175 So. 289. 234 Ala. 489— 
Corpus Juris dted In White v. 
City of Decatur, 144 So. 873, 874. 
225 Alsu 646, 86 A.L.R. 914—Cor- 
pus Juris dted in City of Prichard 
V. Harold, 186 Se. 499. 502, 2$ i 
Ala.App. 235. certiorari denied 186 
So. 504. 237 Ala. 677—City of Bir¬ 
mingham V. Wilson, 172 So. 292, 27 
AlsuApp. 288. certiorari denied 172 
So. 295, 233 Alsu 410. 

N.J.—Benesh v. Wolf. 4 A.2d 623. 17 
N.XM1SC. 35, affirmed 176 A. 109, 
114 N.J.Law 127. 

37 C.J. p 181 note 90. 

Power not inferred 
The power to license for the pur¬ 
pose of revenue may not be inferred 
from an act conferntig on cities the 
power to regulate and license busi¬ 
nesses not carried on within the cor¬ 
porate limits for police purposes 
merely.—City of Birmingham v. Wil- 

4S4 


son. 172 So. 292, 27 AlsuApp. 288. 
certiorari denied 172 So. 295. 233 
Alsu 410. 

92. U.S.—Corpus juris dted in City 
of Sedalisu ex rel. and to Use of 
Bauman, v. Standard Oil Co. of 
Indiana, CG.A.MO., 66 F.2d 757, 
761. 95 A.L.R. 1514, certiorari de¬ 
nied Standard Oil Co. of Indiana v. 
City of Sedalisu ex rel. and to Use 
of Bauman. 54 S.Ct 374, 290 U.S. 
706. 78 L.Ed. 607. Shell Petroleum 
Corporation v. City of Sedalisu ex 
reL Sind to Use of Bauman, 54 S.Ct. 
374, 290 U.S. 706. 78 L.Ed. 607, 
Skelly OU Co. v. City of Sedalia. 
ex rel. and to Use of Bauman, 54 
S.CL 874, 290 U.S. 706, 78 DEd. 
607. Sinclsdr Refining Co. v. City 
of Sedalisu ex rel. and to Use of 
Bauman. 54 S.Ct 874. 296 U.S. 706. 
78 L,Ed. 607. White Eagle Oil & 
Refining Co. v. City of SedsOia. ex 
rel Sind to Use of Bauman. 54 S. 
Ct. 374, 290 U.S. 706. 78 L.E<1 607. 
Mid-Continent Petroleum Corpo¬ 
ration V. City of Sedalia, ex rel. 
Sind to Use of Bauman. 54 S.Ct. 
374. 290 U.S. 706. 78 L-Ed. 607, 
and National Refining Co. v. City 
of SedaJia, ex rel. smd to Use of 
Bauman. 54 S.Ct. 374. 290 U.S. 706. 
78 I«.Ed. 607. 

Ala.—City of Decatur v. Poole. 189 
So. 743. 238 Ala. 224—Standard Oil 
Co. V. City of Selma, 112 So. 532. 
216 Ala. 108. 

Cal.—City of Oakland v. Brock. 67 P. 

2d 344, 8 Cal.2d 639. 

N.C.—Hilton T. Harris, 177 S.E. 411. 
207 N.C. 465. 

S.C.—^Triplett v. City of Chester, 40 
S.E.2d 684, 209 S.C. 455. 

37 C.J. p 181 note 91. 

Goods distributed ovet of city 

(1) Under a statute authorising 
municipalities to license businesses 
except as prohibited by law. a mer¬ 
cantile business having its offices 
and stocks in a city may be taxed by 
the city regardless of the territory 
to whi<^ it ships its stocks.—^Stand¬ 
ard Oil Co. V. City of Selma, 112 So. 
532, 216 Ala. 108, 
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tax expressly provides that it shall apply only to 
persons who carry on business which is done wholly 
within the city.®^ It has been held that an ordi¬ 
nance may be enacted requiring the payment of 
a license fee by pers<His producing oil from any well 
located in a city even though such well draws oil 
from points outside the city limits,^^ 

Where territoiy is illegally annexed to a city, it 
has no right to impose a license tax within such 
territory.^® Where a municipal corporation is abol¬ 
ished by statute, a municipal license is not required 
to do business in the territoiy formerly covered by 
the municipality.^® 

Ejfect of residence or nonresidence^ The resi¬ 
dence of a person who pursues a business or ex¬ 
ercises a privilege is generally immaterial as far as 
the imposition of a license or privily tax is con¬ 
cerned;®^ it is the place where his business is car¬ 
ried on or the privilege is exercised, and not his 
residence, that determines his liability to the tax.®® 
If the business is carried on or privilege exer¬ 
cised wholly within the limits of the city, a license 
or privilege tax may be imposed thereon by the dty. 


§ 10 

although the owner of the business is a nonresi¬ 
dent,®® provided, as discussed infra § 22, no dis¬ 
crimination ‘is made against him, and unless he is 
expressly exempted therefrom.^ If, on the other 
hand, the business is carried on wholly writhout the 
city limits,' the owner thereof ordinarily is not 
subject to a license tax by the city, although he is 
a resident thereof.® 

(c) Where Certain Occupations or Privileges 
Designated or Prohibited 

Ordinarily, If the empowering charter or statute 
designates certain occupations or privileges as being 
subject to the city’s licensing or taxing power, such oc¬ 
cupations or privileges only may be licensed or taxed. 

As a general rule, if the empowering charter or 
statute designates certain occupations or privileges 
as being subject to the dt/s licensing or* taxing 
power, such occupations or privileges only may be 
licensed or taxed,® and not any occupation or priv¬ 
ilege not named therein,® particularly where the 
charter or statute expressly prohibits the impos¬ 
ing of a license on any occupation or business not 
spedally named.® However, it has been held that 


(^> It has also been held that a 
city has the power to impose a li¬ 
cense tax for the privilege of main¬ 
taining and conducting a place of 
business within its borders* although 
the amount of the tax is measured 
by the quantities of merchandise dis¬ 
tributed* some of which never comes 
within the city's territorial limits.— 
Great Atlantic & Facidc Tea Co. V. 
City of Richmond* 33 •S.K2d 795* 183 
Va. 931. 

Znsoximoe oomipaailes 
Ala.—City of Sheffield v. Home Ins. 
Co., 174 So. 779, 234 Ala. 382. 

93. Kan.—^Leavenworth v. Smith* 48 
P. 924. 5 KamApp. 165. 

10 C.J. p 62 note 7 [dj. 

94. Cal.—Union Pac. B. Co. v. City 
of Los Angeles. 128 P.2d 408. 58 
Cal.App.2d 825. 

95. Mo.—^Douglass v. Kansas City. 
48 S.W. 851* 147 Mo. 428. 

96. Ala,—^Lenz v. Holt, 98 So. 496, 
19 Ala.App. 522. 

97. Ala—^Bates v. Mobile, 46 Ala 
158. 

5 C. J. p 256 note 6. 

98. N.T.—New Tork v. Hexamer, 69 
N.Y.S. 198* 59 App.Div. 4. 

37 C.J. p 182 note 97. 

99. Ky.—^Loges v. Louisville. 132 
S.W. 565. 141 Ky. 367. 

37 C.J. p 182 note 98. 

Operation of veMole 

<1> Where a municipality has the 
power to require a license to oper¬ 
ate a vehicle* the mere fact that 
the owner thereof resides beyond 


the corporate limits of the city does 
not prevent it from requiring a li¬ 
cense and imposing a license tax on 
his vehicle used in carrying on a 
business within the city.—Hoff v. 
City of Ketchikan, 10 Alaska 220— 
37 C.J. p 232 notes SO. 51. 

(2) However, the city may not im¬ 
pose a license on vehicles of non¬ 
residents where business or pleas¬ 
ure casually or occasionally carries 
them into the city.—^Hoff v. City of 
Ketchikan, supra:—^37 CJ. p 232 note 
52. 

1. Kan.—Garden City v. Abbott, 8 P. 
473* 84 Kan. 283. 

Exemptions generally see infra § 81. 

2. Ala.—Bates v. Mobile. 46 Ala. 
158. 

3. Fla.—State ex reh Garrison v. 
Reeve, 139 So. 817. 104 Fla. 196, 
79 A.L.R. 1119. 

Ill.—Barnard & MiUer v. City of Chi¬ 
cago, 147 N.E. 884. 816 Ill. 519, 
38 A.L.R. 1533—City of Rockford 
V. Nolan* 146 N.E. 564. 316 111. 
60. 

Mo.—^Keane v. Strodtmcuo, 13 S.W.2d 
S96, 323 Mo. 151. 

37 C.J. p 182 note 4—62 C.J. P 852 
note 98. 

Sjnsdem genezis 

(1) Ejusdem generis doctrine can¬ 
not be invoked to authorize license 
taxes on callings not named in city 
charter.—Keane v. etrodtman, su¬ 
pra. 

<2> Under statute authorizing city 
to tax. license, and regulate dealers 
in junk, rags, and "any secondhand 

485 


article whatsoever.** city could sot. 
under doctrine of ejusdem generis 
tax* license, and regulate dealers in 
secondhand motor vehicles* trailers, 
tires* accessories, and parts, since 
quoted words do not add another 
classification to several diversified 
groups, but add general limitations 
to preceding specific classes.—^Bull- 
man V. City of Chicago, 10 N.E.2d 
961. 367 UL 217. 

4. U.S.—Campbell Baking Co. v. City 
of HarriBonville, C.CJLMO., 50 F. 
2d 670—Campbell Baking Co. v. 
City of MaryvlUe. D.aMo,, 31 P. 
2d 466. 

Fla.—^State ex reL Garrison v. Reeve, 
139 So. 817, 104 Fla. 196, 79 AJUR. 
1119. 

Ga.—City Council ef Augusta v. San¬ 
ders. 138 S.EL 234. 164 Oa. 235. 
HI.—^Barnard & Miller v. City of 
Chicago. 147 N.R 384. 316 HI. 519. 
38 A.L.R. 1533—City of Chicago v. 
Dollarhide. 255 HLApp. 350. 

Mo.—^Keane v. Strodtman. 18 S.W.2d 
896, 328 Mo. 161—Siemens v. 

Shreeve, 296 S.W. 415, 317 Mo. 738 
—State on inf. of Bloebaum v. 
Broeker, 11 S.W.2d 81. 222 Mo.App. 
S31. 

W.Va.—Anderson-Newcomb Co. v. 
City of Huntington* 188 8JSL 113, 
117 W.Va. 716. 

37 CJ. p 182 note 5. 

5. Mo.—City of St. Charles v. St 
Charles Gas Co.. 135 S.W.2d Ut 
353 Mo. 996—Bx parte Locl^art. 
171 S.W.2d 660, 350 Mo. 1230— 
Bdmonds v. City of St. liouis, 
136 aW4d 519t 348 Mo. 1063— 
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the power to legislate on a given subject, or with 
reference to a particular occupation, may be de¬ 
rived from several items of enumeration,® and that 
if the occupation or privilege sought to be taxed 
clearly comes within the definition and meaning of 
the enumerated subjects or is in fact a genus of 
one of the named occupations it may be subjected 
to a license taxJ 

In the absence of a prohibition, in the statute, 
occupations or privileges other than those named 
may be licensed or taxed, if the charter or statute 
also contains a general prorision authorizing the 
licensing or taxing of other occupations or privi¬ 
leges,® although even in such cases the power will 
generally be limited to those occupations and priv¬ 
ileges which are of a like kind with those specifi¬ 
cally named.® It has also been held that the mere 
fact alone that a city is prohibited from licensing 
and taxing certain designated occupations does not 
by implication prohibit the licensing and taxation of 
other occupations not named therein.^® 


(d) Depending on Statens Power or Exer¬ 
cise of Power to License or Tax 

As a ruts, the stats may smpowsr a city to ilcsnss 
or tax occupations or priviisgss which itssif has the 
power to tax, both where It has not taxed such sub¬ 
jects and where it has already imposed such taxes. 

The state cannot empower a municipal corpora¬ 
tion to license or tax an occupation which it cannot 
itself tax,but it may grant power over any of 
its own subjects of taxation.!® Except where the 
state has assumed exclusive power over the licens¬ 
ing or taxation of the particular occupation or priv¬ 
ilege, as discussed infra § 11, where a municipal 
corporation is properly authorized, either by its 
charter or by statute, it may tax an occupation or 
privilege which the state may tax, but has not 
taxed,!® or it may impose a further tax on an oc¬ 
cupation or privilege which is already taxed by the 
state,!^ and it may impose occupation taxes on oc¬ 
cupations which are licensed either by the dty or 
by the state.!® Under some constitutions and stat¬ 
utes, however, a municipal corporation's power to 
tax or license is limited to those occupations or 
privileges only which are taxed or licensed by the 
state.1® 


Village of Beverly Hills v. Schul- 
ter, 130 S.W.2d 532. 344 Mo. 1098 
—Siemens v. Shreeve, 290 S.W. 415, 
317 Mo. T36—City of Boonville v. 
Tetere. 112 S.W.2d 82. 232 Mo.App. 
767. 

37 C.J. p 182 note 6—62 C.J. p 852 
note 99. 

Constxnotioa sad operatioiL of statute 
(1) A statute providing that no 
municipal corporation shall have the 
power to impose a license tax on 
any occupation or privilege except 
those specially named as taxable in| 
its charter or unless such power is 
conferred on it by statute has been 
held applicable to all cities, whether 
deriving their powers from special 
charters or from general statutes,— 
Ex parte Lockhart. 171 S.W.2d 660, 
350 Mo. 1220—City of Lebanon v. 
Joslyn, Mo.. 58 S.W.2d 289—City of 
Osark V. Hammond. 49 S.W.2d 129. 
329 Mo. 1118—Keane v. Strodtman, 
18 S.W.2d S96. 323 Mo. 161—Siemens 
V. Shreeve, 296 S.W. 415, 317 Mo. 736. 

. (2) Under such statute the words 
**and all other business, trades and 
avocations whatsoever.’* following 
the statutory enumeration of occupa¬ 
tions taxable by cities, have been 
held not to Include businesses not 
named as taxable in a municipal 
charter or in a statute.—City of Le¬ 
banon V. Joslyn. supra—City of 
Ozaric V. Hammond, 49 S.W.2d 129, 
329 Mo. 1118—Automobile Gasoline 
Co. V. City of St. Louis. 32 S.W.2d 
281. 326 Mo. 435—Keane t. Strodt- 
man. 18 S.W.2d 896. 323 Mo. 161. 


Sm Ill—City of Rockford v. Nolan. 
146 N.K. 564. 316 IlL 60. 

7. Mo.—City of St. Charles v, St. 
Charles Gas Co.. 185 S.W.2d 797, 
353 Mo. 996. 

OoGupatlos. or privilege held not sub¬ 
ject to tax 

Mo.—City of St. Charles v. St 
Charles Gas Co., supra. 

& Ky.—Mills V. City of Barbour- 
vllle, 117 S.W.2d 187, 273 Ky. 490. 
Minn.—State ex reL Remick v. 
Clousing, 285 N.W. 711. 205 Minn. 
296. 123 A.L.R. 465. 

Nev.—^Red Arrow Garage & Auto Co. 
V. Carson City, 225 P. 487, 47 Xev. 
473. 

37 C.J. p 182 note 7. 

9. Pa.—^Reading v. Bitting, 31 A. 
359, 167 Pa. 21. 

37 C.J. p 182 note 8. 

10. Mo.—^Negrotto v. Monett 49 Mo. 
App. 286—St Louis v. Herthel, 14 
Mo.App. 467, affirmed 88 Mo. 128. 

IL Ga.—^Johnston v. Macon, 62 Ga. 
645. 

IflL Ga.—Johnston ▼. Macon, 62 6a. 
645. 

W.Va.—^Lewis v. City of Bluefield, 
188 S.E. 237. 117 W.Va. 782. 

13. Miss.—^Mayor and Board of Al¬ 
dermen of City of Vicksburg v. 
Streckfus Steamers, 150 So. 215, 
167 Miss. 856. 

Ohio.—Cincinnati Oil Works Co. v. 
City of ClncInnaU. 177 N.B. 768, 40 
Ohio App. 8, affirmed City of Cin¬ 
cinnati y. Cincinnati Oil Works 
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Co.. 175 NJBl 699. 123 Ohio St 448 
—^Marion Foundry Co. v. Iiandes. 
147 N.E. 302, 112 Ohio St 166. 

37 C.J. p 182 note 13. 

14. Miss.—^Mayor and Board of Al¬ 
dermen of City of Vicksburg v. 
Streckfus Steamers. 150 So. 215, 
167 Miss. 856. 

W.Va.—^Brackman’s Inc., v. City of 
Huntington, 27 S.BL2d 71, 126 W. 
Va. 21—^Bluefield Produce & Pro¬ 
vision Co, V. City of Bluefield, 196 
S.B. 568, 120 W.Va. 111. 

I 87 C.J. p 182 note 14. 

Concurrent powers generally see in¬ 
fra S 11. 

15. Neb.—State v. Bennett, 26 N.W. 
714, 19 Neb. 191. 

37 C.J. p 182 note 15. 

1^ La,—City of New Orleans ▼. 
Heymann, 162 So. 582, 182 La. 
738. 

Va.—^Home Brewing Co. v. City of 
Richmond, 27 S.B.2d 188, 181 Va. 
793. 

37 C.J. p 182 note 18. 

Police power 

(1) Under some constitutional pro¬ 
visions a municipality may not levy 
an occupation tax under its police 
power unless the state has levied 
such tax.—Bx parte Patterson, 116 
S.W.2d 745, 134 Tex.Cr. 551—S2x 
parte Dreibelbls, 109 S.W.2d 476, 133 
Tex.Cr. 83—^Ex parte Mlhlffead, 88 
S.W.2d 347, 128 Tex.Cr. 556—A B C 
Storage & Moving Co. v. City of 
Houston, Tex.Civ.App., 269 S.W. 882 
—87 C.J, p 182 note 18 £aj <2). 
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(e) As to Granting Exclusive License or 

Refusing License 

A municipality may not grant an exclusive license 
uniess it has been delegated the power to do so; or¬ 
dinarily it may refuse a license In a particular case. 

Mere power to license, or to license and regu¬ 
late, does not confer the power to create a monop¬ 
oly by granting an exclusive license.i7 However 
authority delegated to a municipality to grant or 
refuse a license empowers it to grant an exclusive 
license, although the granting of an exclusive 
privilege as to certain public places does not pre¬ 
vent the city from granting other privileges as to 
the same subject matter elsewhere within its lim- 

its.18 

As to refusing license. Ordinarily the power giv¬ 
en to a municipality to license and regulate an oc¬ 
cupation or privilege imposes no obligation on it 
to grant any licenses,20 but includes the power to 
refuse a license in a particular case,8i even where 
there is a compliance with the statutory or pre¬ 
liminary requirements.^^ However, under some 
statutory provisions, a city has no power to refuse 
a license on a proper application therefor by a 
holder of a state license to cany on the business 
or occupation for which he seeks the municipal li- 

cense.88 

(f) As to Prohibiting Occupations or Priv¬ 

ileges 

A city may be empowered to prohibit an occupation 


or privilege, but ordinarily It may not entirely prohibit 
a useful occupation or privilege. 

WTiere a city is empowered to suppress, regulate, 
license, or restrain, it may either license or prohibit 
at its discretion.*^ However, under a general power 
to license, regulate, or tax occupations and privileg¬ 
es, it may not either directly or indirectly entirely 
prohibit a useful occupation or privilege,*^ although 
it may prohibit an occupation, whether or not use¬ 
ful, without a license and the payment of a rea¬ 
sonable license fee;28 and as to those occupations 
vrhich, while they are tolerated, are recognized as 
being hurtful to public morals, productive of dis¬ 
order, or injurious to the public, license fees or tax¬ 
es may be so imposed as to discourage and even 
destroy them.*7 

0. Particular Occupations or Privileges 

The rules governing the power of municipal corpora¬ 
tions or quasf-municipal corporations to require licenses 
and to impose occupation and privilege taxes have been 
applied to the exercise of such power with respect to 
many occupations and privileges. 

The rules governing the power of municipal cor¬ 
porations or quasi-municipal corporations to require 
licenses and to impose occupation and privilege 
taxes have been applied to the exercise of such 
power with respect to numerous particular occupa¬ 
tions and privileges.*® according to the judicial de- 


(2) However, under such constitu¬ 
tion, a city is not inhibited from col¬ 
lecting a license fee as distinguished 
from an occupation tax.—A B C Stor¬ 
age & Moving Co. T. City of Hous¬ 
ton, supra. 

17. Va.—Ex parte Dickey, 85 S.B. 
781, 76 W.'Va. 576, 585, KRAulSlSF 
840. 

87 C.J. p 188 note 20. 

18. Mo.—Carroll v. Campbell, 25 Mo. 
App. 630. 

37 C.J. p 183 note 21. 

Lia.—^Rosa v. New Orleans, 1 Xol 
126, 

80. Iowa.—Corpus Juris quoted in 
Bernstein v. City of Marshalltown, 
248 N.W! 26, 28, 215 Iowa 1168. 
Me.—Corpus Juris quoted in State v. 
Old Tavern Farm, 180 A. 473, 481, 
133 Me. 468. 

Mass.—Burgess v. Brockton, 126 N.E. 
456, 235 Mass. 05. 

Power of licensing officer or bocird 
generally see infra §5 37, 38. 

«. Cal.—Ex parte West, 243 P. 56. 
75 Cal.App. 501. 

Iowa.—Corpus Juris quoted in Bern¬ 
stein V. City of Marshalltown, 248 
N.W. 26, 28, 216 Iowa 1168. 


Me.—Corpus Juris quoted la State v. 
Old Tavern Farm, 180 A. 473, 481, 
133 Me. 468. 

Nev.—State v. Board of Corners of 
City of Las Vegas, 1 P.2d 570, 53 
Nev. 364. 

37 C.J. p 183 note 25. 

22. Iowa.—Corpus Juris quoted in 
Bernstein v. City of Marshalltown, 
248 N.W. 26. 28, 215 Iowa 1168. 

Me.—Corpus JUris quoted in State v. 
Old Tavern Farm, 180 A. 473, 481, 
133 Me. 468. 

37 C.J. p 183 note 26. 

Right to license on compliance with 
conditions generally see infra 4 
32. 

28. W.Va.—^Brackman’s Inc., v. City 
of Huntington, 27 S.E.2d 71, 126 
W.Va. 21. 

24. Kan.—^Johnson v. City of Law¬ 
rence, 241 P. 1083, 120 Kan. 65. 

Ky.—^Botes v. City of Franklin, 262 
S.W. 282, 203 Ky. 357. 

Va.—Assaid v. City of Roanoke, 18 
S.E.2d 287, 179 Va. 47. 

W.Va.—State v. City of Hinton. 155 
S.B. 912. 109 W.Va. 653. 72 AL.R. 
1337. 

.37 C.J. p 183 note 27. 

25. Colo.—Hollenbeck v. City and 
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County of Z>enver, 49 P.2d 435, 
97 Colo. 370. 

Ma—State v. Brown, 188 A. 713, 135 
Ma 36. 

37 C.J, p 183 note 28. 

Auctioiis 

Minn.—Orr v. City of Rochester, 258 
N.W. 569, 193 Minn. 371—Mankato 
V. Fowler, 20 N.W. 361, 32 Mian. 
364. 

Tex.—Sam*s Loan Office, Ina v. City 
of Beaumont, ConaApp., 49 aw.2d 
1089. 

6 C.J. p 823 notes 18,19. 

26. Wls.—^Milwaukee v. S^er 4b 
StoweU Co.. 154 N.W. 625. 161 Wia 
426. 

37 <U. p 183 note 29. 

Reasonableness of fees see infra 4 

19. 

27. Ala—^Montgomery v. Kelly, 38 
So. 67, 142 Ala 552, 110 Ain.S.R. 
43. 70 L.R.A 209. 

Colo.—Corpus Juris quoted iu Ant¬ 
lers Athletic Ass*n v. Hartung, 274 
P. 831, 832, 85 Colo. 125. 

28. Aria—City of Tneson ▼. fiteir- 
art, 40 P.2d 72, 45 Aris. 36, ft A. 
L.R. 1492. 

N.Y.—Jones v. Poster, 59 N.TJS. 738, 
43 App.Div. 33. 



nCENSES 


53 O.J.S. 


§ 10 


cisions on the questiozi, such as architecture,bro¬ 
kerage,3® dealing in junk,3l keeping a livery sta¬ 
ble,32 plumbing,3 3 theaters and shows,34 and the 
business of issuing and selling trading stamps.35 

Practice of lazi\ Wliere the legislature has dele¬ 
gated the authority to do so to municipal corpo¬ 
rations, they have the power to tax the privilege 
of practicing law,3® although attorneys are licensed 
by the courts,3* and notwithstanding an attorney has 
been duly licensed to practice law in all the courts 
of the state.33 This is true even though an attor¬ 


ney may, in a sense, be part of the judicial ma¬ 
chinery of the state and an officer of the court.39 
Hovrever, the power of a municipality to license 
an attorney is not an inherent one, but may be 
exercised only where it is plainly conferred by 
the state, either in express terms or by necessary 
implication; it is wholly dependent on, and lim¬ 
ited by, the statute delegating the power.40 

Co}iducting auctions. The legislature may dele¬ 
gate the power to license auctions to a city.4i 
However, since the power to license auctioneers 


Pa.—Girard Trust Co. r. City of Phil¬ 
adelphia, 9 A.2d 883, 336 Pa. 483— 
Commonwealth y. Shapiro Co., 
89 Pltt8b.Lesr.J. 210. 

Power to license: 

Hawlcers and peddlers see Hawk¬ 
ers and Peddlers S 8 b. 

Motor vehicles see the C.J.S. title 
Motor Vehicles 8S 60, 61, also 42 
C.J. p 661 note 92-p 662 note 16. 
Physicians and surg’eons see the 
C.J.S. title Physicians and Sur¬ 
geons 8 6, also 48 C.J. p 1071 
notes 82-84. 

Particular oocupatious and pziyileg- 

as 

(1) Banks.—^Planters Bank & 
Trust Co. of Hopkinsville v. City of 
Hopkinsville, 159 S.W.2d 25, 289 Ky. 
451. 

(2) Bowling alleys.—State y. 
Friend Recreation Club, 243 N.W. 
S76, 123 Neb. 740. 

(3> Hxpress companies.—South¬ 
eastern Express Co. y. City of Char¬ 
lotte, 120 S.E. 475, 186 N.C. 668. 

(4) Oil manufacturers, distribu¬ 
tors, and wholesale dealers.—^Sinclair 
Refining Co. v. City of Florala, 157 
So. 268, 26 Ala.App. 237. 

(5) Operation of Juke boxes. 

XU.—^Lamere y. City of Chicago, 63 
N.E.2d 863, 391 Ill. 552. 

Tenn.—^Miller y. City of Memphis, 
178 aW.2d 882. 181 Tenn. 15, 151 
A.I 1 .R. 1172. 

(6) Sale or delivery of soft drinks. 
Ala.—^Barrow v. City of Bessemer, 

138 So. 552, 24 Ala.App. 530, cer¬ 
tiorari denied 138 So. 553, 224 Ala. 
48. 

N.J.—^Thorne v. Town of Eeamy, 126 
A. 613. 100 N.J.1AW 228. 

STotazies 

Where a notary is an officer ap¬ 
pointed by the governor with the 
advice and consent of the senate, a 
city may not. in the absence of ex¬ 
press authority, impose a license tax 
on the officer; nor is permission to 
impose a license tax on trades, occu¬ 
pations, and professions such express 
authority.—New Orleans y, Blenvenu, 
23 Xa-Ann. 710. 


39. Tenn.—Cook v. City of Memphis, 
30 aw. 742, 94 Tenn. 692. 

5 O.J. p 256 note 6 . 

30. ni.—Braun t. Chicago, 110 Ill. 
186. 

9 C.J. p 612 note 48. 

31. III.—City of Chicago v. Adel- 
man, 156 N.B. 791, 326 lU. 68. 

N.J.—^Hkmmond v. Board of Aider- 
men of City of Paterson, 10 A.2d 
269, 123 N.J.LAW 553. 

32. Ky.—Wilson v. Xiexingrton, 49 S. 
W. 806. 105 Ky. 765. 20 Ky.L. 19S0, 
rehearing denied 50 aW. 834, 20 
Ky.L. 1593. 

38 C.J. p 7$ note 58. 

33. Ariz.—Shropshire ▼. Peery, 141 
P.2d 852. 60 Arix 530—Board of 
Examiners of Plumbers of City of 
Phoenix v. Marchese, 66 P.2d 1035, 
49 Arix 350. 

Cal.—Ex parte Means, 93 P.2d 105, 
14 Cal.2d 254, 123 A.LJEI. 1378. 

Mich.—^Master Plumbers fuid Steam- 
fitters Club of Detroit y. City of 
Detroit, Department of Buildings 
and Safety Engineering, 298 N.W. 
398, 298 Mich. 44. 

Tenn.—State v. City of Memphis, 266 
aw. 1038, 151 Tenn. 1. 

Tex.—^Mitchell v. Dixon, Clv.App., 161 
S.W.2d 627, reversed on other 
grounds 168 S.W.2d 654, 140 Tex. 
520—Ex parte Beckwith, 163 S.W. 
2d 409, 144 Tex.Cr. 401. 

34. Minn.—State v. Scaffer, 104 N. 
W. 139, 95 Minn. 311. 

62 C.X p S53 notes 93, 96-98. 

35. Ky.—Sharpe v. City of Lexing¬ 
ton. 221 S.W. 214, 1S8 Ky. 92. 

63 C.J. p iSo notes 54, 9«>. 

36i. Cal.—^Ex parte Galusha, 195 P. 
406. 1S4 Cal, 607. 

Pla,—State ex reL McKay y. Keller, 
191 So. 642. 140 Fla. 346. 

Ky.—Newlin v. Stuart, 117 S.W.2d 
60S, 273 Ky. 626—Woodruff y. City 
of Louisville, 6 Ky.Op. 230. 

Or.—^Abraham y. City of Roseburg, 
105 P. 401, 55 Or. 359, AncuCas. 
1012A 597. 

6 C.J. p 571 note 65. 

Begulatlon and revenaa 
Where the legislature so intends, 

a city may be authorized to Ucense 
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attorneys for purposes of both regu¬ 
lation and revenue.—McCarthy v. 
City of Tucson, 225 P, 329, 26 Arlx 
811. 

Sffeot of state tax 
A statute reQuiring attorneys to 
pay annual fees for the privilege of 
practicing law has been held not to 
preclude the imposition of municipal 
license taxes on attorneys who con¬ 
duct the business of practicing law. 
—City of San Mateo v. Mullin, 139 
P.2d 351, 59 CaLApp.2d 652. 

Besidenee 

Under some charter provisions a 
city has the power to tax attorneys 
whether or not resident. If they have 
their offices in the city or practice 
there.—^Petersburg y. Cocke, 26 B.R 
676, 94 Va. 244, 36 L.R.A. 432. 

87. CaL—^Ex parte Johnson, 190 P. 
852, 47 CaULpp. 465. 

ilegalaition by const 
The power of a municipality to 
impose a privilege tax on attorneys 
has been held not affected by a con¬ 
stitutional provision reauiring a 
court to make rules regulating the 
practice of law and the professional 
conduct of lawyers.—^Lister v. City 
of Fort Smith, 134 S.W.2d 635. 199 
Ark. 492. 

88. Or.—Lent v. Portland, 71 P. 645, 
42 Or. 488. 

89. Ky.—Newlin v. Stuart, 117 S.W. 
2d 608, 273 Ky. 626. 

4a Arix—^Town of Holbrook y. Nut¬ 
ting, 114 P.2d 226, 57 Arix 360. 
Cal.—Hill v. City of Eureka, 94 P.2d 
1025, 35 Cal.App.2d 154. 

Hawaii.—^Territory v. Mann, 29 Ha¬ 
waii 422. 

ZXVBlid enaotmant 
Where the enactment delegating 
the power to a municipal corporation 
to levy a license fee on attorneys 
is invalid, an ordinance levying such 
fee is unenforceable.—City of Pres¬ 
cott ex rel. Lodge v. O’Sullivan, 53 
P.2d 69, 46 Arix SSL 
4L Tex.—City of Beaumont v. 
Sam’s Loan Office, Ciy.App., 31 S. 
W.2d $82, reversed on other 
grounds Sam’s Loan Office v. City 
of Beaumopt, Com.App., 49 aW,2d 
1089. 
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and to regulate their conduct is not one of the inci¬ 
dents to a municipal corporation, such power may 
be exercised by a municipality when, and only when, 
it is conferred on it by the legislature.'*^ 

Business of carriers. The legislature may dele¬ 
gate the power to impose a privilege or license tax 
on the business of carriers to a municipal corpo- 
ration.^3 Pursuant to such authority a license tax 
for the privilege of doing business within its lim¬ 
its may be imposed by a city,*^ and, although a 
railroad company is compelled by its charter or 
statute to operate its road through, and do business 
in, a certain dty, it may still be required to take 
out a license for so doing and pay a license tax 

therefor.45 

Insurance business, A municipality may be au¬ 
thorized to impose .a license fee or tax on the in¬ 
surance business,^^ and the extent of its power in 
this respect is dependent on the statute delegating 
the power to it^^ 


§ 10 

Mercantile business. The power of a munici¬ 
pality to license a mercantile business may be ex¬ 
ercised when, and only when, it is plainly con¬ 
ferred by the state, either in express terms or by 
necessary implication.^^ Under statutes authoriz¬ 
ing the imposition of license taxes on merchants,*^ 
retailers,50 or grocers,the dty may impose the 
tax only on persons or businesses coming within 
the statutory authorization. 

Telegraphs and telephones, A munidpality to 
which the legislature has delegated the power may, 
as a police measure, impose a license fee or license 
tax on companies engaged in the business of fur¬ 
nishing telegraph or telephone services, or the like, 
to the public, to cover the cost of police regulation 
and supervision,^^ but it may not, under its po¬ 
lice power, make an exaction for the privilege of 
erecting and maintaining poles and wires in the 
streets.53 The grant to a telephone and telegraph 


48. Fla.—Freeman v. Tittsworth, 
171 So. S07, 126 Fla. 4^3. 

Pa.—David Kaskey & Co. v. Mackey, 
14 Pa.Dlst. & Co. 268. 

6 C-J. p S23 note 17. 

43, Va.—^Norfolk & W. B. Co. v. 
Suffolk, 49 S.EL 658, 103 Ta. 498. 

10 C.J. p 62 notes 6, 11, 1*8. 

44. Fla.—Osborne v. State, 14 So. 
588, 83 Fla. 162, 89 Axn.S.B. 99, 25 
L.R.A. 120. 

10 C.J. p 62 note 7. 

46. S.C.—Florida Cent. & P. R Co. 
V. City of Columbia, 82 S.F. 408, 54 
S.C. 266. 

Va.—Norfolk & W. R. Co. v. Suffolk, 
49 S.R 688, 103 Va. 498. 

4a Mo.—City of Cape Girardeau v. 

Comer, App., 119 S.W.2d 1005. 

32 CJ. p 987 notes 85. 37-^9. 
Znsnraaoe affents 

(1) Under a statute so providinsr, a 
municipality has the power to levy 
and collect a license tax from in¬ 
surance agents, including agents of 
a mutual insurance company operat¬ 
ing in the city.—City of Boonville v. 
Teters, 112 S.W.2d 82. 282 Mo.App. 
767. 

(2) Power exists to Impose a li¬ 
cense tax on an agezrt’s privilege toi 
engage in the business of represent-! 
ing an inter-insurance exchange, al¬ 
though under a statute so providing 
the city cannot tax the exchange.— 
City of Cape Girardeau v. Comer, 
MaApp., 119 S.W-2d 1005. 

47. Mo.—City of Cape Girardeau v. 
Comer, supra. 

Usnltatioii as to kind of Insiizaaioe 
Under some statutory provisions a 
municipality may not impose a li¬ 
cense or privilege tax on any fire in¬ 
surance company writing industrial 


insurance.—Home Ins. Co. v. City of 
Birmingham, 180 So. 783, 286 Ala. 41. 
]&ocatloa of poUolas ov zislai 

<1) It has been held that a provi¬ 
sion in an insurance company license 
tax statute that the tax against new 
companies should be computed on 
premiums on policies issued in a 
municipality does not prohibit a city 
from taxing other companies, re¬ 
gardless of whether the premiums 
taxed are on policies within the phys¬ 
ical boundaries of the city.—City of 
Sheffield v. Home Ins. Co., 174 So. 
779, 284 Ala 382. 

(2) Where a city has the authority 
to tax insurance companies located 
within its borders, the fact that the 
state does not exercise the right to 
tax premiums on risks not within the 
state does not prevent the city from 
doing so If the city’s power Is nei¬ 
ther expressly nor impliedly so lim¬ 
ited.—'Fidelity & Casualty Co. of New 
Yoxk V. City of Columbus, 22 S.B.2d 
727, 194 Ga 795. 

4& IlL—BuUman v. City of Chicago, 
10 N.E.2d 901, 367 IlL 217—City of 
Chicago V. Adelman, 156 N.E. 791, 
826 Ill. 58. 

Mo.—Pioch V- City of St. Ixouis, 118 
S.W.2d 1020, 845 Mou 1069—Ward 
Baking Co. ▼. City of Sta Gene-| 
vieve, 119 S.W;2d 292. 842 Mo. 10111 
—TTi iTijAJi City ▼. J. I. Case Thresh¬ 
ing Mach. Oa, S7 S;w;2d 195, 887 
Mo. 913. 

Okl.—^Board of Trustees of Town of 
Canton v. Gunning, 180 P.2d 817, 
191 OkL 446. 

iS,C.—Ponder v- City of GreenviUa 
12 S.E.2d 851, 196 S.C 79. 

Va—Great Atlantic & Pacific Tea Co. 
V. City of Richmond, 83 SJS.2d 795, 
183 Va 931. 


W.Va—^Phillips V. City of Morgan¬ 
town, 19 S.R2d <03, 124 W.Va 170. 


<Slty held to have x>ower to impose 
license or license tax 
U.S.—^Bx parte BuczkowskL D.C.Cal.. 
SO P.2d 416, affirmed, COA., 32 F. 
2d 891. 

Mina—State v. Crabtree Co., 15 N.W. 

2d 98. 218 Mina 36. 

Ma—Pioch ▼. City of St Louis, 188 
S.W.2d 1020, 346 Mo. 1069. 

Tex.—^Mims ▼. City of Fort Worth, 
Clv.App., 61 S.W.2d 539. 


49. Mo.—City of Bolivar v. Ozark 
Utilities Co., 191 S.W.2d 368, 238 
Mo.App. 860. 

Okl.—^Magnolia Petroleum Co. v. City 
of Broken Bow, 87 P.2d 819, 134 
Okl. 362—Cain’s Coffee Co, v. City 
of Muskogee, 44 F.2d 50, 171 Okl. 
635. 


‘OCerohaiit’’ and 


ttngniShed 

Mo.—City of Bolivar v. Ozaric Utili¬ 
ties Co., 191 S.W.2d 888, 288 Mo. 
App. 860. 

OkL—^Magnolia Petroleum Co- t. City 
of Broken Bow, 37 P.2d 819, 184 
Okl. 862. 


50u Okl.—^Magnolia Petroleum Co. v. 
City of Broken Bow, supra 

5l« Okl.—Cain’s Coffee Ca v. City of 
Muskogee, 44 P.2d 50, 171 OkL 635. 

52, U.S.—Mackay Telegraph & Ca¬ 
ble Co. V. City of Ldttle Rock, Ark.. 
33 S.Ct 428. 2S0 U.& 34. S3 fUZid. 


ses. 


62 O.J. p 98 note 86. 


53b Pa—Postal Telegraph Cable Qa 
V. Hollidaysburg Bonomt^ If 
Diet. 298. 

Wia—Wisconsin Telephone Co, t. 
City of MUwBUkea ^<4 N.W. 1009, 
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company of the right to occupy a city's streets with¬ 
out its consent, "whether such grant is by statute,54 
or whether such grant is by franchise,^® ordinarily 
does not impair the power delegated to the city to 
impose a license tax on such company for the priv¬ 
ilege of doing a local business. 

Vehicles and means of transportation. A mu¬ 
nicipal corporation has the po\ver to require a li¬ 
cense and impose a license tax on vehicles using 
the public streets and highways ivhere, and only 
where, such authority has been delegated to it by 
the legislature,5« and under a statute so provid¬ 
ing a cit)" may be empowered to license vehicles 
kept for hire.57 Wliere a municipality has been 
delegated the power to impose such tax, it may 
levy a tax on a municipal franchise granting a 
company the right to run its vehicles on the city’s 
streets,58 but, under a franchise so providing, the 
city may not exact a tax not in existence at the time 
the franchise was granted.®® 

§ 11, Exclusive or Concurrent Powers 

In the absence of the conferment of exclusive power 
to license and impose license taxes on a subdivision or 
agency of a state, such power may be concurrent with 
like power In the state or Its other subdivisions or agen¬ 


cies; but the state has exclusive power to license and 
Impose license taxes to the extent that it has reserved 
such power. 

The state may in terms grant to a municipality 
or county exclusive power to impose license taxes 
within its corporate limits,®® and in such case the 
right of the state itself is to that extent temporarily 
taken away.®! However, in the absence of ex¬ 
press conferment of exclusive power, the power 
delegated to a municipality to license and impose 
license taxes may be concurrent with like power 
in the state,®® or in one of the counties thereof,®® 
the ordinances of the municipality, in case of a 
conflict with county ordinances, having superior 
force within the corporate limits of the munici- 
pality.®4 

In accordance with these rules, within the bound¬ 
aries of a state the same person may be required to 
procure separate licenses and pay separate license 
fees or charges, or to pay separate privilege or oc¬ 
cupation taxes, for the same business or privilege, 
to the state, county, and city,®5 to the state and 
county®® or levee district,®7 to the state and city,®® 
or to the city and county.®® So a person may be 
required to pay a separate license or tax in each 
county^® or city^! where he engages in business. 


126 Wis. 1, 110 Am.S.R. 686, 1 L.R. 
A.,N.S., 681. 

Mb Waah.—^Pacific Telephone & Tel¬ 
egraph Co. V. City of Seattle, 21 
P.2d 721, 172 Wash. 649, affirmed 
S4 S.Ct. 383. 291 IT.S. 300, 78 JUBd. 
810. 

S5. Wash.—Puget Sound Power & 
Light Co. V. City of Seattle, 21 P. 
2d 727, 172 Wash. 668, affirmed 
Puget Sound Power & Light Co. v. 
City of Seattle, Wash., 64 S.Ct. 
542. 291 U.S. 619, 78 L.Ed. 1025, 
rehearing denied 54 S.Ct 712, 292 
XJ.S. 603, 78 L.Ed. 1466. 

sa nt— Melton V. City of Paris, 164 
N.E. 218, 833 IlL 190—City of Troy 
V. Holten, 4 N.B.2d 881, 287 lU. 
iA>pp. 278. 

Mo.—^Town of Knox City t. Thomp¬ 
son. 19 Mo.App. 523. 

Tenn.—City of Memphis v. Ameri¬ 
can Bxpress Co., 52 S.W. 172, 102 
Tenn. 836. 

87 C.J. p 228 notes 8, 9, p 229 notes 
liK-12, p 231 notes 37-42, 44-48, 

Power to license motor vehicles gen¬ 
erally see the C.J.S. title Motor Ve¬ 
hicles 99 60, 61, also 42 C.J. p 660 
note 81-p 662 note 16. 

A llosnse on vehioles gensraH y 

may not be imposed by a city.— 

Sperling v. Valentine, 28 N.T.6.2d 

788, 176 Misc. 826. 

Iowa.—^Towns v. Sioux City, 241 
N.W. 658, 214 Iowa 76. 


N.M.—Daniel v. aty of aovis, 280 
P. 260, 34 N.M. 239. 

37 CJ. P 229 notes 23, 24, p 280 
notes 25-28. 

5& N.Y.—^Brooklyn Bus Corporation 
V. City of Xew York, 8 N.B.2d 309, 
274 N.Y. 140. 

59. N.Y.—^Brooklyn Bus Corporation 
V. City of New York, supra. 

GO. Colo.—^People v. Raima, 39 P. 

341, 20 Colo. 489. 

37 C.J. p 183 note 34. 

6L Colo.—^HulCsmith v. People, 6 P. 

157, 8 Colo. 175, 54 Am.R. 550. 

37 C.J. p 183 note 35. 

Resumption of power see supra § 8. 

G2. Mont.—State ex reL City of 
Bozeman v. Police Court of City 
of Bozeman. 219 P. 810, 68 Mont 
435. 

37 C.J. p 184 note 36. 

G3. Cal.—^In re lAwrence, 11 P. 217, 
69 CaL 608. 

87 C.J. p 184 note 87. 

Pool and hilUazd halls 
It has been held that a county 
judge's statutory power to license 
pool and billiard halls does not re¬ 
strict a municipality’s right to regu¬ 
late or prohibit them.—^Whitson v. 
City of Ada. 44 P.2d 829. 171 Okl. 491 
—Ex parte Draughn, 26 P.2d 437, 55 
OklCr. 139. 

G4. Cal.—Los Angeles County v. 

Bikenberry. 63 P. 766, 131 CaL 4SX. 
37 C.J. p 184 note 38. | 
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65. Cal.—Pong Bros. ▼. Ceiger, 140 
P.2d 464, 60 CaLApp.2d 206. 

87 C.J. p 184 note 39. 

68b Cal.—^Mendocino County v. Men¬ 
docino Bank, 24 P. 1002, 86 CaL 
255. 

Tejc.—Napier v. Hodges, 81 Tex. 287. 

67. Miss.—North American Accident 
Ins. Co. V. Miller. 126 So. 112, 166 
Miss. 641. 

68. IlL—City of Chicago v. Michal- 
owskL 4$ N.£L2d 541, 318 IlLApp. 
533. 

Ky.—City of Russell v. Morris, 167 S. 
W.2d 321, 292 Ky. 594—Webb v. 
City of Eminence, 140 S.W.2d 622, 
282 Ky. 849. 

La.—City of New Orleans v. Hey- 
mann, 162 So. 582, 182 La. 738. 

Wash.—^Austin v. City of Seattle, 80 
P.2d 646, 176 Wash. 654, 93 A.L.R. 
203. 

87 C.J. p 184 note 41—10 OJ. p 62 
note 7 [eL 

69. S.D.—^Dell Rapids v. McShane, 
156 N.W. 789, 37 S.D. 86. 

37 C.J. p 1S4 note 42. 

7a Tex.—^Witherspoon v. State, 44 
S.W. 164, 39 Tex.Cr. 65, reheard 
44 S.W. 1096, 39 Tex.Cr, 65. 

Va.—Webber v. Commonwealth, 38 
Gratt. 898, 74 Va. 898, reversed on 
other grounds 103 I7.S. 344, 26 It. 
Ed. 565. 

Doable taxation generally see Infra 
9 24 . 

7L Pa.—^Brownback v. North Wales, 
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It has been held, however, that where a statute au¬ 
thorizes municipalities to license and regulate busi¬ 
nesses, the legislature does not intend to permit the 
imposition of a tax for revenue by every city into 
which a business extends.'^^ 

Exclusive power reserved by state. As a general 
rule, a municipality or other subordinate political 
body may not impose a license fee where the state 
has retained the exclusive right to levy such license 
fee,*^^ nor may it enact a licensing measure cover¬ 
ing a subject matter fully covered by the general 
laws of the state,^^ Accordingly, where the stat¬ 
ute so provides, a municipality may not require a 
license to conduct a business of any person hold¬ 
ing a license to do so from a state agency^® ex¬ 
cept to the extent that it is authorized to do so by 
other statutes.^® Where a statute imposing a li¬ 
cense provides that the licensee shall have the right 
to carry on his business in any county or dty of 


the state, he is not liable to an additional license 
by a city or countY77 although he may be subject 
to an occupation tax within the city or county.^* 

Where the state has assumed exclusive power to 
impose taxes on particular privileges or occupations, 
a municipality is generally precluded from enter¬ 
ing such field of taxation.^® However, under a stat¬ 
ute providing that a city may not levy a tax on 
any subject or transaction which is taxed by the 
state, it has been held that the fact that a company 
is liable to pay a property tax to the state does 
not prevent a city from levying an excise tax on 
its transactions,®® nor will a state tax on one aspect 
of a company’s business prevent a city from tax¬ 
ing another aspect of its business.®^ Under a stat¬ 
ute so providing, a city may license an occupation 
for revenue purposes, but not for purposes of 
r^ulation, where the state has imposed a license 
tax on such occupation for regulatory purposes*®^ 


45 A. 660. 194 Pa. 609. 49 
446. 

57 C.J. p 1^4 note 44—10 C.J. p 62 
note 7 [el. 

72- N.J.—Huband v. Bvans, 177 A. 
871. 114 N.J,Law 586. 

Xstentiott not pzemuned 

In the absence of clear, unmistaJka- 
ble, and unequivocal language evinc¬ 
ing such intention, the legislature 
cannot be presumed to have intend-! 
ed to permit the imposition of a tax 
for revenue by every municipality 
into which a business extends, and a 
statute authorizing municijpalities to 
license businesses is applicable only 
to businesses carried on at places in 
municipalities exercising such pow¬ 
er.—‘Lynch V. City of Xiong Branch, 
167 A. 664, 111 K.JJLiaw 148. 

73- Tex.-<Jity of Corpus Christ! v. 
Texas Driverless Co., 190 S,W.2d 
484. 144 Tex. 288. 

74. Ohio.—Myers v. City of Defi¬ 
ance, 86 K.B.2d 162, 67 Ohio App. 
159. 

Begardless of whether there is say 
grammatical ooafiioi between the or¬ 
dinance and the statute, a city can¬ 
not require a license where it would 
impose additional requirements in a 
field fully occupied by a statute.— 
Horwith v. City of Fresno, 168 P.2d 
767, 74 Cal.App.2d 448. 

Additional fees 

It has been held that, where the 
state enters a field of licensing, a 
municipality cannot impose addition¬ 
al fees for such licensing.—JEUchards 
V, City of Pontiac, $ N.W.2d 885, 805 
Mich. 666. 

75^ Wis.—Janke v. City of Milwau¬ 
kee. 281 N.W. 261, 202 Wis. 214— 
E. tu Husting Co. V. CJity of Mil¬ 
waukee, 228 ^.W. 502, 200 Wis. 434. 


Tax held not license within, statute 
The statute imposing a tax on mo¬ 
tor fuels and providing for issuance 
of a license to sell gasoline at retail 
did not divest boroughs of power to 
license and regulate operation of gas¬ 
oline filling stations, since state li¬ 
cense thus provided for was not in¬ 
tended to be a license within statute 
excepting from licensing power of 
municipalities the power to license 
any person holding a license issued 
by state agency.—^Mills v. Mosher, 27 
A.2d 194, 128 N.J.Law 546. 

Brudiiefui of subsidiary 
Where a city is empowered to levy 
a tax on warehouses, the fact that a 
railroad has a franchise from the 
state to conduct the business of com¬ 
mon carrier does not prevent a city 
from exacting a license tax from a 
wholly-owned subsidiary thereof en¬ 
gaged in the business of storing jper- 
sonal property in a warehouse.—In¬ 
dependent Warehouses t. Scheela 45 
A.2d 703, 134 N.JXaw 133, affirmed 
67 8.CL 1062. 

76, N.J-—Spiro Drug Service v. 
Board of Comers of Union City. 30 I 
A.2d 892, 180 N.J.Law 1. affirmed 
33 A.2d 872, 130 N.J.Law 496. 

77- HL—Ayres v. Chicago, 87 N.B. 

1678, 289 ni. 287. 

37 C.J. p 184 note 46. 

7& Qa.—Savannah v. Oooper, 63 S. 

ES. 188. 131 Ga. 670. 

87 CJ. p 184 note 46. 

79- Tex.—CJity of Lubbock v. Mag¬ 
nolia Petroleum Co., Com.App., 6 
S.W,2d 80. 

10 C.J, p 62 note 7 [cl. 

JUcmkMB for 8tai»-wide purposes 
Under a statute so providing, a 
municipality may not levy any tax 
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on a privilege which has been duly 
licensed for state-wide purposes.— 
Craig V. Walker, 2 So.2d 806, 191 
Mias. 424. 

Article validatfng diy Charters 
adopted under borne rule amendment 
did not grant to city power to exer^ 
else charter power to levy occupation 
tax on gasoline sellers.—City of Lub¬ 
bock V. Magnolia Petroleum Qo., Tex. 
Com.App., 6 S.W.2d 30. 

State’s preimptlou of fidd of taxu- 
tiou not shown 

Wash.—^Pacific Telephone & Tele¬ 
graph Co. V. City of Seattle, 21 P. 
2d 721, 172 Wash. 649, affirmed 54 
S.Ct. 383, 291 U.S. 300, 78 L.Ed. 
810. 

’TSmnohlse tax” 

Under a statute providing that a 
corporation liable to pay a state 
**flranchise tax” may not be subject¬ 
ed to a license tax by a municipality, 
an ad valorem tax imposed by statute 
on shares of banks and trust compa¬ 
nies does not preclude a municipal¬ 
ity from levying a license tax ,—City 
of Shelbyville v. Citizens Bank of 
Shelbyville, 114 S.W.2d 719, 272 Ky. 
559. 

86. Pa.—City and County of Phila¬ 
delphia ▼. Samuels, 12 A.2d 79, 
388 Pa. 321. 

Corporate net Snoome tax hdA prop¬ 
erty tax 

Pa.—City and County of Philadelphia 
▼. Samuels, supra. 

Cktpitsl stock tax hdd property tax 
Pa.—City and County of Phlladd- 
phia V. Samuels, supra. 

81. Pa.—City and CSounty of Phltep 
delphia v. Sauiuels, siiim. 

S2, Ohio.—Globe Security 6b Zjoau 
Ca V. Carrel, 188 KJBL 854, 191 Ohio 
St. 48. 
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State tax or license in lieu of all others^ Where 
a statute imposing a state tex or license on a cer¬ 
tain occupation provides that it shall be in lieu of 
all other taxes and licenses, a city may not impose 
any additional burden on the same subject^^ 


the statute merely prohibits additional taxation, it 
has been held that the city may require a license, 84 
but not an additional license fee or tax for pur¬ 
poses of revenue only,85 except such a tax as is 
saved to the city by the statute.^® 


If 

C, ACTS AND ORDINANCES 


1. NzCESSIT?, COXSTBUenOX Aum OpJESATIOX, AXD AhEXDMENV OB 'RjSFlUlt 


§ 12. Necessity 

Until a subdivision or agency of the state has ex¬ 
ercised the power delegated to it to impose licenses or 
occupation taxes by ordinance or other iegisiative en¬ 
actment no license or tax may be coilected, but a new or¬ 
dinance need not be passed for each year. 

Power delegated to a dty, coimty, or other sub¬ 
division or agency of the state to impose licenses 
or occupation taxes remains dormant until exer¬ 
cised by ordinance or other legislative act, and un¬ 
til such ordinance or act has been enacted no license 
or tax may be required or collected.87 It is not 
necessary, however, that a new ordinance should 
be passed for each year,-8® an ordinance may be 
enacted to remain in force until repealed.®® 


§ 13, Construction and Operation 

a. In general 

b. Strict construction 

a. In General 

The general ruiee relating to the co o etm e tfow and 
operation of ordinances and statutes apply in determin¬ 
ing the validity and the operation and effect ef an act 
or ordinance requiring a lieenee or imposing a license or 
occupation tax. 

The general rules relating to the construction 
and operation of ordinances and statutes apply in 
determining the validity®* and operation and ef- 
fect*i of an act or ordinance requiring a license 
or imposing a license or occupation tax. Such an 


sa CaL—City and County of San 
Francisco v. Market St. Ry. Co., 7S 
P.2d 234, 9 CaL2d 743. 

Mo.—City of St. Charles v. Inter-In¬ 
surance Exchange for Automobile 
Club of Missouri, App., 103 S.W.2d 
026 . 

Or.—^Bank of Califomia v. City of 
Portland. 69 P.2d 273, 1S7 Or. 203, 
115 AUR. 676, certiorari denied 
City of Portland v. Bank of Ckll-j 
.. fomia, 53 S.Ct. 476, 302 tJ.S. 765. 
32 Ij^Bd. 594. 

Pa.—^David Kaskey & Co, v. Mackey, 
14 PaJOist. & Co. 253. 

Tex.—Ooxpas XtaOm etted in City of 
Corpus Christ! v. Texas Dxiverless 
Co.. 190 8,WM 434, 437, 144 Tex. 
283. 

37 C.J. p 184 note 47. 

Validity of license or occupation tax 
in lieu of other licenses or taxes 
generally see infra 5 25. 

Otty lield exempted fieoni pxovisiOBs 
of statute 

Lta.—^New Orleans v. Globe Mut Lilfe 
Ins. Co., 27 ILauAniL 656. 

84. Wis.—Wisconsin Tet Ca v. Osh- 
fcOBh. 21 X.W. 323, 62 Wls. 32. 

85. Wls.—Wisoonsin TeL Co. v. Osh- 
ieosh, supra. 

80, III.—Hartford Fire Ins. Co. t. 
Peoria. 40 NJSL 967, 156 IlL 420. 

87. Tenn.—Memphis T. Blag, 30 S. 

W. 745, il Tenn. 644. 

37 CJ. p 164 notes 55. 66. 

Mor to passage of statete dele¬ 
gating to municipalities authority to 
license and regulate sale of nonin¬ 


toxicating malt liquors, sale of such 
liquors within limits of municipality 
was not unlawful.—^Bemlck v. City 
of Xdttle Falls, 253 N.W. 369, 191 
Minn. 128. 

88. Fla.—Canova t. Williams, 27 So. 

30, 41 Fla. 509. 

Xdoesse schedule 

Notwithstanding statute authoriz¬ 
ing licenses '*not exceeding one 
year,** licensing ordinance, without 
being reenacted yearly, coixld pre¬ 
scribe license schedule from year to 
year.—Woco-Pep Co. of Montgomery 
V. Town of Wetumpka, ISO So. 72, 
221 Ala. 565. 

80. Fla.—Canova v. Williams, 27 So. 
30, 41 Fla. 509. 

901 Gal.—In re Diehl, 06 P. 98, S C&L 
App. 51. 

Wis.—-Demer v. City of Delavan, 233 
N.W. 608, 203 Wla 32. 

Validity in general see infra $S 15- 
25. 

81. C.S.—Texas Co. ▼. Wilkinson, D. 
C.La., 21 P.Supp, 771. 

Ala.—Jefferson County y. Great At¬ 
lantic & Pacific Tea Co., 135 So. 
766, 237 Ala. 103. 

Ariz.—White v. Moore, 46 P.2d 1077, 
46 Aria 48. 

D.C.—Goldsmith y, Clabaugh, 6 P.2d 
94, 55 APP.D.C. 346, certiorari de¬ 
nied 46 S.Ct. 18, 269 U.S. 554, 70 
Ia.Ed. 408—Ooombe y. U. S. ex reL 
Sells, 8 F.2d 714, 55 AppJ>.C. 190. 
Fla.—^Hillsborough County y. Knight 
ft Wall Co., 14 So*2d 703, 153 Fla. 
346-^tate ex reL HiU y. Cone, 191 
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So. 50, 140 Fla. 1—State ex rel. 
Baker y. McCarthy, 166 So. 280, 122 
Fla. 749—Jerome H. Bheip Co. v. 
Amos, 130 So. 699, 100 Fla. 863. 

Qa.—Wofford Oil Co. y. City of Bos¬ 
ton, 164 S.R 146, 170 Ga. 624. 

ECawalL—^Hawaiian Trust Co. v. 
Borthwick, 35 Hawaii 429. 

Idaho.—^Union Paa R. Co. y. Riggs, 
166 P.2d 926—Idaho Gold Dredging 
Co. y. Balderston, 78 P.2d 105, 58 
Idaho 692. 

ni.—Vause ft Striegel y. MclIQbbin, 
39 N.B.2d 1006, 879 IlL 169—De¬ 
partment of Finance y. Goldberg, 
19 N.E.2d 593, 370 IlL 578—R. 6. 
Blome Co. y. Ames, 6 NJS.2d 841. 
365 IIL 456, 111 AD.R. 946. 

Iowa.—IJes Moines Asphalt Paving 
Co. y. Johnson, 239 N.W, 575, 213 
Iowa 594. 

Md.—^Robey y. Broersma, 29 A2d 827, 
181 Md. 325, 146 AXuR. 687. 

Minn.—State v. Crete Mining Co., 
204 N.W. 932. 164 Minn. 273. 

Mo.—Automobile Gasoline Oo. y. City 
of St. Louis, 82 S.W.2d 231, 326 
Mo. 435. 

Mont.—State ex peL S^te Board of 
Equalization y. Glacier Park Co., 
164 P.2d 366. 

N.T.—Saltser & Welnsler y. McQoId- 
Plck, 68 N.B.2d 608, 296 N.T. 499. 

Ohio.—Caldwell v. State, 154 N.E. 
792, 115 Ohio SL 453. 

Pa.—Schneider y. City of Scranton, 
199 A 684, 330 Pa. 507—MoClymont 
y. Gltt, 90 Pa.Super. 395. 

S.C.—Wingfield y. South Carolina 
Tax Commission, 131 SJB. 421, 134 
S.C. 25L 
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act or ordinance should be reasonably construed,^® which ordinarily should be interpreted according to 

but a clear and unambiguous statute precludes ju- approved usage and popular meaning but a stat- 

dicial construction,and, where the legislative in- «te must sometimes be construed in connection with 

tent is dear, such intent should be effectuated^^ other related enactments in order to ascertain its 

scope and effect.®^ All the provisions of the act 
The legislative intent should be arrived at, if pos- or ordinance must be considered and the enactment 

sible, from the language of the enactment itself,^® construed as a whole.^8 Where the interpretation 


Tens.—State Board of Bzaminers fori 
Architects and Engineers v. Rodg¬ 
ers, 69 S.W.2d 1093, 167 Tenn. 374 ’ 
—^Parmer v. Liindsey, 8 S.W.2d 657,; 
157 Tenn. 29. 

Tex.—Southwestern Gas & Electric 
C!o. V. State, Civ,App., 190 S.W.2d 
132 affirmed State v. Southwestern 
Gas & Electric Co., Sup., 103 S.W. 
2d 675. 

Utah.—Smith v. American Packing & 
Provision Co., 180 P.2d 961. 102 
Utah 351. : 

Wash.—Great Northern Ry. Co. v. 

Cohn, 101 P.2d 985, *3 Wash.2d 672. 
Wis.—State V. Sinclair Refining Co.. 
282 N.W. 624, 230 WiS. 265—City of 
Milwaukee v. Kaun, 235 N.W. 561, 
204 Wis. 103. 

37 C.J. P 212 note 50. 

Constmciion and operation of: 
Ordinances generally see the C.J.S. 
title Municipal Corporations S8 
442, 443, also 43 O.J. p 5*68 note 
36->p 576 note 21. 

Statutes generally see the C.J.S. 
title Statutes 88 311-340. also 69 
C.J. p 9^ note 29-p 1196 note 61. 
Construction of power conferred on 
municipality see supra § 10. 
Operation and effect of license see 
infra S *42. 

Within the city limits, an ordi-| 
nance imposing license fees has been 
held to have the same force and ef- ^ 
feet as a statute.—Safeway Stores v. 
City of Portland. 42 P.2d 162, 149 Or. 
581. 

Vetoed gasoline tax hill was effec¬ 
tive from date of taking effect of 
original act, where veto was declared 
unconstitutional.—^Texas Co. v. State, 
254 F. 1060. 31 Ariz. 485, tS A.Zi.R. 
258. 

92. Mass.—^Saxe v. Street Com’rs of 
Boston, 30 N.E.2d 380, 307 Mass. 
495, 131 A.Ii.R. 1336. 

Fzaotical and commoiusestse aC]>lioa»; 
tton 

IlL—Ahem V* Nudelman, 29 N.R2d 
268, 374 JXL 237. 

9a Neb.—State v. Marsh. 227 N.W.! 
926, 119 Neb. 197, appeal dismissed; 
State of Nebraska ex reL Beatrice 
Creamery Co. v. Marsh, 61 S.Ct. 38. 
282 U,S. 799. 75 IxJSd. 719. 

96, N.Y.—Wallman v. Wolfson, 53 
N.7.S.2d 536, 184 Misc. 520. 

Fa.—Schneider v. City of Scranton, 
199 A. 684, 880 Pa. 507—State 
Board of Undertakers, Department 
of Health of Pennsylvania v. Wet¬ 


zel & Son. Com.PL. 54 l>anph.Co. 
244. 

Tex.—Sheppard v. Done Star Gas 
Co., Civ.App., 195 S.W.2d 1013— 
Mann v. Gulf States Utilities Co., 
C1V.APP.. 187 S.W.2d 557, error re¬ 
fused. 

95. U.S.—General Atlas Carbon Co. 
V. Sheppard. D.C.Tex., 37 F.Supp. 
SD 

Iowa.—Zoller Brewing Co. v. State 
Tax Commission, 5 N.W.2d 643, 232 
Iowa 1104, rehearing denied and 
modified on other grounds 6 N.W. 
2d 843. 

La.—State ex rel. Orleans Athletic 
Club V. Louisiana State Boxing 
Commission, 112 So. 31, 163 La. 418. 
Mass.—^Liggett Drug Co. v. Board of 
License Com'rs of City of North 
Adams, 4 N.E.2d 628, 296 Mass. 41. 
Pa-—Schneider v. City of Scranton, 
199 A. 684, 330 Pa! 507. 

Tex.—Sheppard v. Lone Star Gas Co., 
CivJV.pp., 196 S.W.2d 1013—H. B. 
Butt Grocery Co. v. Sheppard. Civ. 
App., 187 S.W.2d 823, error refused, 
appeal dismissed 61 S.Ct 52, 311 U. 
S. 608, 85 I<.Ed. 385, rehearing de¬ 
nied 61 S.Ct. 134. 311 U.S. 727, 86 
L,Ed. 473. 

Utah.—Western L^ither ft Finding 
Co. V. State Tax Commission of 
Utah, 48 P.2d 526, 87 Utah 227. 
Seasons honestly motivating fram- 
ers of enaotmeoit cannot affect its 
meaning, which must be determined 
from the language used.—General | 
Outdoor Advertising Co. ▼. Depart-1 
ment of Public Works, 193 N.E. 799, 
289 Mass. 149, appeal dismissed Gen¬ 
eral Outdoor Advertising Co. v. Cal¬ 
lahan, 56 act. 495, 297 U.a 725, 80 
IbEd. 1008, General Outdoor Advertis¬ 
ing Co. r. Hoar. 56 aCt, 495, 297 U.S. 
725, 80 L.Ed. 1008 and Brink ▼. Cal¬ 
lahan. 66 act. 496. 297 U.S. 725, 80 
L.Ed. 1008. 
aceanteg of terms 
The construction and application 
of a retail sales tax ordinance which 
contained its own definition of **sale** 
did not reouire a consideration of the 
meaning of the term at common law 
or as used In other enactments.— 
Blauner’s v. City of Philadelphia. 198 
A. 889, 330 Pa. 342—Kohtt v. City of 
Philadelphia, 30 A.2d 572, 161 Pa. 
Super. 635. 

96L Iowa.—State ▼. lAgomarcino- 
Grupe Co.. 223 N.W. 512, 207 Iowa 
$ 21 . 

Mich.—Gardner-White Co. ▼. Dunck- 
eL 295 N.W. 624, 296 Mich. 225. 
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Hiss.—Planters’ Lumber Oo. r. Wells* 
112 So. 9, 147 Hisa 279. 

Mont.—State v. Hennessy Co.« 280 P. 
64, 71 Mont. 301. 

Neb.—The Pantorium v. McLaughlin, 
215 N.W. 793, 116 Neb. 61. 

XBiXess a coatzaxy tntsoAioaaL plaSsily 
appeam, words used In a statute are 
to be understood in their ordinary 
sense.—Colbert Hill ft Feed Co. v. 
Oklahoma Tax Commission. 109 P.2d 
504, 188 OkL 366. 

Blctioiiaxy meaning halff apiplioaUs 
Miss.—State ex reL Rice v. Louisi¬ 
ana Oil Corporation. 165 So. 423, 
174 Misa 585. 

Btymological iatezpnteHon 
Fact that statute reaulring permit 
to operate a business provides penal¬ 
ty for its violation does not reouire 
narrow intexpretation of words ac¬ 
cording to etymological derivation so 
as to defeat the legislature’s purpose 
as evidenced by their popular mean¬ 
ing.—State T. Wah Lee, 144 Jl 169, 
49 R.I. 491. 

97. Utah.—Morgan v. Salt Lake 
City, 3 P.2d 510, 78 Utah 463. 

98L Ala.—State v. First Nat. Bazik, 
196 So. 114, 239 Ala. 492—Lone Star 
Cement Corporation v. State Tax 
Commission of Alabama, 175 So. 
399. 234 Ala. 465. 

Idaho.—Oregon Short Line R. Co. v. 

Pfost, 27 P.2d 877. 63 Idaho 559. 
Hd.—^Robey v. Broersma, 29 A.2d 
827, 181 Md. 325, 146 AL.R. 687, 
Tex.—State v. Pioneer Oil ft Refin¬ 
ing Co., Gom.App., 292 S.W. 869— 
Safeway Stores, ]^c., of Texas v. 
Sheppard, Civ.App., 158 8.W.2d 319. 
error refused. 

37 C.J. p 213 note 6L 

The court should construe various 
portions of an enactment, if possible, 
so as to make all parts haimonious. 
Mo.—City of St. Charles v. Union 
Electric Co. of Mo.. App., 185 S.W. 
2d 297. 

OkL—Colbert MUl ft Feed Co. v. Ok¬ 
lahoma Tax Commission, 199 F.2d 
504, 183 OkL 368. 

Wyo.—Walgreen Co. v. State Bd. of 
Equalization, 166 P.2d 966, rehear¬ 
ing denied 169 P.2d 76. 

The expressed iatftlox eg tm MT- 
iSlature to make the inaonateeaggoe^ 
visions of a later act prenOI see r 
those of a former act doeg net imAbt 
inapplicable the lole ef eemsmsMR 
that the varM»us p e rf i C xsi eg am wmt 
should be read m timt sB W 
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of the enactment is a matter of doubt, the court 
may look to the contemporaneous construction giv¬ 
en it by the legislative authority which enacted it 
and that given it by the authority charged with its 
execution.®^ 

In accordance with the foregoing rules, particu¬ 


lar acts and ordinances have been construed with 
respect to \vhether they have taken eifect,i the 
date the tax becomes effective,« the prospective or 
retroactive operation of the licensing or taxing 
provision,^ the territorial scope of the enactment,^ 
and the nature of the enactment as a revenue or 
regulatory measure.*^ 


possible, have their due and conjoint 
effect without repugnancy or incon¬ 
sistency.—’Wingfleld v. South Caro¬ 
lina Tax Commission. 131 S.B. 421. 
1S4 S.C. 251. 

PxoTlsions held sot in cosJLiot 
Ark,—McLeod v. Santa Fe Trail 
Transp. Co., 16S S.W.2d 413, 205 
Ark. 225. 

Fla.—Gillett v. Colson, 198 So. 109. 
144 Fla. 377. 

NJBL—Woolf ▼. Fuller, 174 A. 193, 8T 
N.H. 94, 94 A.L.R. 1067. 

99l U.S.—City of Sedalia ex rel. and 
to Use of Ferguson v. Shell Petro¬ 
leum Corporation, C.C-AMo., 81 P. 
2d 103,* 106 A.Ii.R. 1327. 

Fla.—State ex reL Fronton Exhibi¬ 
tion Co. y. Stein, 198 So. 82, 144 
PU. 3S7. 

IlL—^Douglas Lumber Co. v. Chicago 
Home for Incurables, 48 N.E.2d 
585, 3S0 ni. 87. 

Administxatiye istarpzstatloB. 

It has been held that a city Is not 
bound by a state officials' adminis¬ 
trative interpretation of a state tax 
statute in construing a city ordi¬ 
nance imposing license taxes.—Great 
Atlantic & Pacific Tea Co, v. City of 
Richmond, 33 S.E2d 795. 183 Va. 931. 

TbB fonn of receipt used by a tax 
collector cannot control the meaning 
and purpose of a law providing for a 
license fee.—City of Fort Worth v. 
Gulf Refining Co., 83 S.W.2d 610, 125 
Tex. 512. I 

-^is.—Campbell's Dollar Stores v, 
Levitan, 282 X.W. 628. 230 Wis. 
274. 

X Alaska.—^Territory of Alaska, by 
Olson V. Hawkins, 9 Alaska 573. 
Or.—^NTorthwest Amusement Co. v, 
Galloway, 148 P.2d 931. 174 Or. 362. 
Tex.—Mann v. Gulf States Utilities 
Co., Civ.App., 167 S.W.2d 557, error 
refused. 

fittsAixte iinposisg odditilimal license 
tax becoming effective during current 
tax year will be construed as not be¬ 
coming operative until beginning of 
succeeding tax year, especially when 
license applicant has paid required 
fee and received license.—^Read Drug 
A Chemical Co. v. Claypoole, 186 A. 
742, 165 Md. 250. 

X Ark.—S. It Thomas Auto Co. v. 
Wiseman, 93 S.W.2d 138. 192 Ark. 
584. 

os oediBasos held not zetxoaotive 
(1) Generally. 

Aik.—S. R. Thomas Auto Cx v. 


Wiseman, supra—^Arkansas Power 
& Light Co. V. State, 299 S.W. 102S 
173 Ark. 495. 

Conn. — n&Tt V. Board of Examiners 
of Bmbalmers. 26 A.2d 780, 129 
Conn. 128, followed In Gibson v. 
Board of Examiners of Bmbalmers, 
26 A.2d 7S3, 129 Conn. 135. 

Fla.—Lee v. Walgreen Drug Stores 
Co.. 10 So.2d 314, 151 Fla. 648— 
State ex rel. Hill v. Cone. 191 So. 
50, 140 Fla. 1. 

Iowa.—Kennedy v. State Board of 
Assessment and Review, 276 X.W. 
205, 224 Iowa 405. 

Mich.—^Montgomery Ward & Co. v. 

Fry, 269 N.W. 166, 277 Mich. 260. 
Minn.—State v. Crete Mining Co., 204 
X.W. 9'32. 164 Minn. 273. 

Miss.—Pan-American Petroleum Cor¬ 
poration V. Miller, 122 So. 893, 154 
Miss. 565. 

X.T.—Saltser & Weinsier v. McGold- 
Plck, 68 N.E.2d 50S, 295 N.T. 499 
—^People on Complaint of Xarohn 
V. Cherulnik, 268 N.Y.S. 336, 150 
Misc. 527. 

Pa.—Martin v. Danko, 18 A-2d 324, 
143 Pa.Super. 106. 

Tex.—^Pioneer OH & Refining Co. v. 
State, Civ.App., 273 S.W. 615, re¬ 
versed on other grounds State v. 
Pioneer Oil &, Refining Co., Com. 
App., 292 S.W. 869. 

Utah.—Salt Lake Union Stock Yards 
V. State Tax Commission of Utah, 
71 P.2d 538, 98 Utah 166. 

Wash.—Klickitat County v. Jenner, 
180 P.2d 880, 15 Wash.2d 373— 
Great Northern Ry. Co. v. Cohn, 
101 P.2d 985, 8 Wash.2d 672. 

37 C.J. p 212 note 50 fa]. 

(2) An ordinance providing that 
'liereafter” any license for operating 
a certain business should contain 
provision whereby licensee waived ’ 
all constitutional rights with refer¬ 
ence to search and seizure did not 
have retroactive effect, and was in¬ 
applicable to licenses Issued before 
enactment thereof.—Smith v. Com¬ 
monwealth, 141 S.W.2d 881, 283 Ky. 
492. 

<3) An ordinance exacting license 
fees from certain industries was not 
retroactive, because it did not appor¬ 
tion the license to exclude part of a 
year when it was not effective, espe¬ 
cially as to one who was tried for 
doing business without such license 
after the ordinance was effective.— 
State V. Police Court of City of Boze¬ 
man, 219 P. 810. 68 Mont. 485. 
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Act or ordinance held retroactive 

(1) Generally. 

Xj.g.—^Alaska Consol, Canneries v. 
Territory of Alaaika, Alaska, 16 F. 
2d 256. 

Alaska.—^Territory of Alaska, by 
Olson V. Hawkins, 9 Alaska 573. 
Fla.—Lee v. Lang, 192 So. 490, 140 
Fla. 782. 

(2) A statute prohibiting credit or 
refund of amount of occupation tax 
erroneously paid, unless taxpayer 
bore burden of tax and did not shift 
it by including amount in price of 
property sold by him does not affect 
substantive rights, and hence oper¬ 
ates retroactively, not merely pro¬ 
spectively, so as to govern credit or 
refund claim accruing before the 
statute became effective.—^People ex 
rel. Sterling Lumber & Supply Co. v. 
Workman, 52 N.R2d 259, 885 IlL IS. 

4. Mont—State ex rel. State Board 
of Equalization v. Glacier Park Co., 
164 P.2d 366. 

Statntos hCld intra-stafce in dtaxacter 
N.Y.—Walton School of Commerce v. 
Gross, 47 N.Y.S.2d 521. 181 Misc. 
720, affirmed 55 N.B.2d 372, 292 N. 
Y. 601—Sackman v. losue, 36 N.Y 
S.2d 625, 178 Misc. 759. 

6. N.C.—Roach v. City of Durham, 
169 S.B. 149. 204 N.C. 587. 
xnterferenoe with rights of persons 
The court in determining whether 
tax imposed Is privilege tax or reve¬ 
nue measure will give statute such 
construction as will carry out Inten¬ 
tion of legislature with least Inter¬ 
ference with rights of person affect¬ 
ed.—Roach V. City of Durham, su¬ 
pra. 

Nature apparent on face 
Purpose on legislature's part to 
levy taxes and regulate business un¬ 
der the police power should not be 
read into an act which shows on its 
face that It Is strictly a revenue 
measure.—Great Atlantic & Pacific 
Tea Co. v. Kentucky Tax Commis¬ 
sion, 128 S.W.2d 581, 278 Ky. 867. 
Act or ordinanoe held revenue meas¬ 
ure 

Ala.—State v. Ivy (Leaf & Piper C6al 
Co., 105 So. 437, 21 Ala.App. 85. 
Ariz.—O'Neil v. Arizona Horsemen’s 
Ass'n, 114 P.2d 894, 57 Ariz. 424. 
Ga,—^Ard v. City of Macon, 200 S.K 
678. 187 Ga. 127. 

Pa.—Cupp Grocery Co. v. City of 
Johnstown, 135 A. 610, 288 Pa. 48. 
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Every reasonable presumption will be indulged in 
favor of the constitutionality and validity of the act 
or ordinance,® and every reasonable construction 
will be resorted to in order to save it from uncon¬ 
stitutionality or invalidity and in determining 
constitutionality or validity the courts will not be 
bound by mere matters of form, or phraseology, 
but will look to the substance, and actual operation 
and effect, of the act or ordinance,® However, the 
language of the enactment is controlling in de¬ 
termining its validity as against the reasons honest¬ 


ly motivating its framers.® 
b. Strict Construction 

Statutes and ordinances Imposing licenses and busi¬ 
ness taxes are generally to be construed liberally In fa¬ 
vor of the citizen and strictly against the government, 
especially where they provide penalties for their viola¬ 
tion. 

Statutes and ordinances imposing licenses and 
business taxes are generally to be construed liber- 
allj" in favor of the citizen and strictly against the 
government, whether state or municipal,^® espe- 


e. Vt.—Central Vermont Hy. v. 
Campbell, 192 A. 197, 108 Vt 510, 
111 A.L,R. ITS. 

37 C.J. p 213 note S3. 

V. XT.S.—City of Sedalla ex rel. and 
to Use of yerguson v. Shell Petro¬ 
leum Corporation, C.C.A.M 0 ., 81 P. 
2d 183, 106 A.L 1 .R. 1327. 

Idaho.—City of Idaho Palls v. Pfost, 
23 P.2d 245, 53 Idaho 247. 

Ho.—^Automobile Gasoline Co. v. City 
of St Louis, 32 S.W.2d 281, 326 Mo. 
435. 

Tenn.—^Texas Co. v. Port, 80 S.W.2d 
658, 168 Tenn. 679. 

Vt.—Central Vermont Ry. v. Camp¬ 
bell, 192 A. 197, 108 Vt 610, 111 
A.L.R. 176. 

Wyo.—State v. Capital Coal Co., 88 
P.2d 481, 54 Wyo. 176. 

37 CJr. p 213 note 54. 

Where there are two pezmSssihle 
oonstruotioiui of an ordinance, one 
rendering it valid and the other in¬ 
valid, the former should be preferred. 
CaL-^ity of San Mateo v. MulUn, 
139 P.2d 351, 69 Cal.App.2d 652. 

W. Va.—City of Huntington v. Hunt¬ 
ington Water Corporation, 194 S.E. 
617, 119 W.Va. 420. 

jB, XJ.S.—Great Northern Ry, Co. v. 
State of Washington, Wash., 57 S. 
at 397, 800 U.S. 154, 81 L.Ed. 578. 
rehearing denied 57 S.Ct 604, 300 
U.S. 686 , 81 L.Ed. 888 —Graves v. 
Texas Co., Ala.. 66 S.Ct 818, 298 
U.S. 398, 80 tuBd. 1236—^Utah Pow¬ 
er & Light Co. V. Pfost D.C.Idaho, 
52 P.2d 226—Jackson v. State 
Board of Tax Comers of Indiana, 
D.C.Ind., 38 P.2d 652, reversed on 
other grounds State Board of Tax 
Corners of Indiana v. Jackson, 51 
S.Ct 540, 283 U,S. 527, 75 L.Ed, 
1248, 73 A.L.B. 1464, 75 A.L.R. 
1536, rehearing granted 61 S.Ct. 
651, 75 L.Bd. 1474. 

Vt—Central Vermont Ry. v. Camp¬ 
bell. 192 A. 197, 108 Vt 610, 111 
A.L.R. 176. 

37 CJ, p 213 note 66. 

Z»esigJiAtioii of tax sot oostroBisg 
<1) The designation of license tax, 
whether imposed on property or on 
exercise of personal rights-and priv¬ 
ileges, is not controlling in determin¬ 
ing its constitutionality.—City of 


San Mateo v. Mullin, 139 P.2d 351. 
59 Cal.App.2d 652. 

(2) In determining validity of or¬ 
dinance imposing a privilege tax, the 
court must look to the purpose of the 
ordinance rather than the name of 
the tax sought to be imposed.— 
Southeastern Greyhound Lines Co. v. 
City of Knoxvme. 184 S.W.2d 4. 181 
Tenn. 622. 

What siay be done under enaetment 
It has been held that the test of 
the validity of licensing enactment 
is what may be, not what has been, 
done under it.—State v. Sunburst Re¬ 
fining Co., 235 P. 428. 73 Mont. €S. 
certiorari denied 46 S.Ct. 18, 269 U.S. 
353, 70 L.Ed. 408. 

9. Mass.—General Outdoor Advert 
tising Co. V. Department of Pub¬ 
lic Works. 193 NJB. 799, 289 Mass. 
149, appeal dismissed General Out¬ 
door Advertising Co. v. Callahan, 
56 S.Ct. 495, 297 U.S. 726. 80 L.M. 
1008, General Outdoor Advertising 
Co. V. Hoar, 56 S.Ct. 495. 297 U.S. 
725. 80 LuEd. 1008 and Brink v. Cal¬ 
lahan. 66 S.Ct. 496, 297 U.S. 725, 80 
L.Ed. 1008. 

10. Ala.—Gotlieh v. City of Bir¬ 
mingham. 11 So.2d 368, 243 Ala. 679 
—^Jordan Undertaking Co. v. State, 
180 So. 99. 235 Ala. 616—Doby V- 
State Tax Commission, 174 So. 233. 
234 Ala. 150—State v. Dr. Pepper 
Bottling Co., 155 So. 92, 26 Ala. 
App. 125, certiorari denied 156 So. 
93, 228 Ala. 607—Bellingrath v. 
Town of Georgiana, 121 So. 458, 23 
Ala.App. Ill—State v. Ivy Leaf & 
Piper Coal Co., 105 So. 437, 21 Ala. 
App. 85. 

Colo,—^Bedford v. Johnson, 78 P.2d 
373, 102 Colo. 203. 

pxa.—State ex rel, Dawes v. Nelson, 
20 So.2d 894. 155 Pla. 399—^Lee v. 
Smith. Richardson & Conroy, 191 
So. 767, 141 Fla. 535. 

Ga.—^Forrester v. Interstate Hosiery 
MiUs. 23 S.B.2d 78, 194 Ga. 863— 
Davison v. F. W. Woolworth Co., 
198 S.E. 738, 186 Ga. 663, 118 A. 
L.R. 1363—^Mystyle Hosiery Shops 
V. Harrison, 165 S.E. 765, 171 Gs^ 
430—^Thompson v. Georgia Power 
Co.. 37 S.E.2d 822, 73 Ga.App. 587 
—^Forrester v. Continental Gin Co., 
19 S.B.2d 807, 67 Ga.App. 119— 
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Mills V. State, 125 S.E. 728, 33 Ga. 
App. 151. 

ni.—Babcock v. Nudelman, 12 N.B. 
2d 635. 367 Ill. 626. 

Ky.—Esbeco Distilling Co. r. Shan¬ 
non. 129 S.W.2d 172, 278 Ky. 689. 
La.—^State v. Norman Mayer 3b Co., 
127 So. 743. 170 La. 337. 

Miss.—Stone v. Rogers, 189 60 . 8 IO, 
1S6 Miss. 53—^Independent Linen 
Service Co. v. State ex rel. Rice, 
152 So. 647, 169 Miss. 62—Gully 
V. Gulfport Loan & Brokerage Co., 
151 So. 721, 168 Mias. 449—State 
ex rel. Attorney General v. Missis¬ 
sippi Power & Light CO., 138 So. 
567, 161 Miss. 839—^Pan-American 
Petroleum Corporation v. Miller, 
122 So. 393, 154 Miss. 565—Plant¬ 
ers* Lumber Co. v. Wells, 113 So. 
9. 147 Miss. 279. 

Mo.—City of St Charles v. Union 
Electric Co. of Mo., App., 185 S.W. 
2d 297. 

N,J.—Saks Theatrical Agency T. 

Mentine, Di 8 t.Ct.. 48 A.2d 644. 

N.T.—^People v. Rudolph Wurlltzer 
Co., 26 N.R2d 976. 282 N.T. 457— 
People V. Salvation Army. 29 N.T.S. 
2d 70, 176 Misc. 755—^People v. 
Osborne. 269 N.T.S. 409, 149 Misc. 
676—People v. KeUer, 161 N.T.S. 
132, 96 Misc. 92, 34 N.T.Cr. 623, 
N.C.—State v. Mitchell, 7 S.B,2d 567 
217 N.C. 244—State v. Hardle, 4 S. 
E.2d 888 . 216 N.C. 346. 

Ohio.—CaldweU v. State, 154 N.E. 
792, 115 Ohio St 458—Maxlleld v. 
Bressler, App., 55 N.E.2d 424. 

Pa.—Kohn V. City of Philadelphia, 
30 A.2d 672, 151 Pa.Super. 635. 

S.C.—^Triplett v. City of Chester, 40 
S.R2d 684, 209 S.a 455—<lorpiui 
OUxis cited in Pee Dee Chair Co. v. 
City of Camden. 162 S.R 771, 772, 
163 S.a 86 . 

Tenn.—^Richmond Screw Anchor Co. 
V. R W. Minter Co., 300 S.W. 574, 
156 Tenn. 19. 

Tex.—Sheppard v. Lone Star Gas Co., 
Civ.App., 195 S.W.2d 1013—H. R 
Butt Grocery Co. v. Sheppard, 13T 
S.W.2d 823, error refused, appeal 
dismissed 61 S.Ct 52, 311 U.R 698, 
85 L.Ed. 385, rehearing denied 81 
S.Ct 134, 311 U.S. 727, 85 *Z«Rd. 
473. 

Vt—Central Vermont Ry. Chmp- 
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dally where they provide penalties for their viola- 
tion.ii Accordingly, if the enactment is not clear 
and positive in its terms,^^ or if it is reasonably 
open to different interpretations through the in¬ 
definiteness of its provisions,^3 every doubt as to 
construction must be resolved in favor of the one 
against whom the enactment is sought to be applied. 

In order to authorize a license tax, an act or or¬ 
dinance must show a plain intent to include the 
particular license within its terms,and its pro¬ 
visions must not be extended by implication beyond 
the dear import of the language used^^ so that no 
one can be held to the pa 3 Tnent of the tax unless he 
comes clearly within the terms of the particular 
act or ordinance.^® However, it has been held that 
the rule requiring a strict construction should be 
subordinated to the rule of reasonable, sensible con¬ 
struction, having in view the effectuation of the 
legislative purpose, and where there is no ambi¬ 
guity in the enactment the rule is inapplicable.^^ 
The rule of strict construction should not be fol¬ 


lowed so far and so technically as to defeat the in¬ 
tention of the law-making body,^* nor docs it com- 
pd an adherence to the mere letter of the law or 
to strict grammatical construction so as to defeat 
the plain legislative intent.^® It has further been 
held that the rule of strict construction does not 
apply to those portions of a statute whidi contain 
no penal provisions, notwithstanding such provi¬ 
sions are contained in other parts of the acU*^ 

§ 14. Amendment or Repeal 

a. In general 

b. Effect of repeal 

& In deneral 

The rules relating to the amendment or repeat of 
statutes or ordinances generally apply to the amendment 
or repeal of an act or ordinance requiring a license or 
imposing a license fee or occupation tax. 

The rules relating to the amendment or repeal 
of statutes and ordinances in general apply to the 
amendment of an act or ordinance requiring a li- 


bell. 192 A. 197. lOS Tt 510. Ill 
A.L.R. 175. 

37 O.J. p 213 note 56. 

Since tliey ase in derogntloiL of tlie 
common law acts or ordinances im¬ 
posing license fees and restricting 
common rights must be strictly con¬ 
strued in favor of the person against 
whom they are sought to be applied. 
Conn.—^Hart v. Board of Examiners 
of Embalmers. 26 A.2d 7S0, 129 
Conn. 123. followed in Gibson v. 
Board of Examiners of Embalmers. 
26 A.2d 783. 129 Conn. 13S. 

Mo.—^N’ational Exhibition Co. v. City 
of St. Louis, 136 S.W.2d 396. 235 
HO.APP. 485. 

11. Pla.—State ex reL Pawes v. Nel¬ 
son. 20 8o.2d 394. 155 Fla. S99. 

Ga.—Mills V. State. 125 S.E. 728. 
33 Ga.App. 151. 

N.T.—People v. Rudolph Wurlitzer 
Co.. 26 N.R2d 976, 282 N.T. 457 
—People V. Salvation Array, 29 N. 
T.S.2d 70. 176 Misa 755. 

X.C.—State V. Mitchell, 7 S.B,2d 567, 
217 N.C. 244. 

Ohio.—Maxfleld r. Brassier, App., 5$ 
K.E.2d 424. 

Tex.—^H. B. Butt Grocery Co. v. Shep¬ 
pard, Civ. App., 137 S.W,2d 823, 
error refused, appeal dismissed 
61 S.Ct. 52. 311 n.S. 608. 858 L.Ed 
385. rehearing denied 61 S.Ct 134. 
311 U.S. 727, 85 REd. 47S. 

37 CJ. p 213 note 57. 

12. Ala.—Gotlieb ▼. City of Bir¬ 
mingham, 11 So.2d 363. 243 Ala 
579—J. R. Raible Co. v. State Tax 
Commission. 194 So. 556. 29 Ala. 
App. 184. reversed on other grounds 
194 So. 560. 239 Ala. 41. 

Colo.—Armstrong v* Denver Saun¬ 


ders System Co., 268 P. 976. 84 
Colo. 13 S, 

Ky.—^Ebesco Distilling Co. v. Shan¬ 
non. 129 S.W.2d 172. 278 Ky. 689. 
Miss.—^Stone v. Rogers. 189 So. 810, 
186 Miss. 63. 

Tex.—Sheppard v. Lone Star Gas 
Co., Civ.App., 195 S.W.2d 1018. 

1 13. Ala.—State v. Dr. Pepper Bot¬ 
tling Co., 155 So. 92, 26 AlaJlpp. 
125, certiorari denied 155 So. 93. 
228 Ala. 607—Carruth v. State. 132 
So. 65. 24 AlcuApp. 158—Williams 
V. Pugh, 129 So. 792, 24 Ala.App. 
57. 

Ga.—Thompson v. Georgia Power 
Co., 37 S.E.2d 622. 73 GajLpp. 687. 
N.C.—State v. Mitchell, 7 S.B.2d 567, 
217 N.C. 244. 

14. Al€L—^State v. Dr. Pepper Bot¬ 
tling Co.. 155 So. 92. 26 Ala.App. 
125, certiorari denied 155 So. 93, 
228 Ala. 607. 

ITDless Oleaily the legislative hu 
tent, statutes restraining the exer-i 
else of a trade, occupation, or busi¬ 
ness must not be deemed to extin¬ 
guish or restrain private rights.— 
State V. Gillen, 268 P. 94. 126 Kan. 
368. 

15. Ala.—State v. Dr. Pepper Bot¬ 
tling Co.. 155 So. 92. 26 AlaA.pp. 
125, certiorari denied 155 So. 93, 
228 Ala. 607. 

Cal.—^Hughson Condensed Milk Co. v. 
State Board of Equalization, 73 P. 
2d 290. 23 CaI.App.2d 281. 

Ga.—^Thompson v. Georgia Power Co., 
37 S.E.2d 622, 73 Ga.App. 587. 

La.—State v. Dunbar-Dukate Co., 5 
La.App. 365. 

N.J.—Public Service Co-ordinated 
Transport v. State Board of Tax 
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Appeals, 178 A. 550, 115 NJrJuaw 
97. 

37 C.J. p 213 note 52. 

xraless the literal terms thereof 
eonoliisively include the proposed li¬ 
cense, ordinances and statutes requir¬ 
ing licenses to engage in certain 
businesses should be construed 
against the government and in the 
individual’s favor.—State ex rel. 
Dawes v. Nelson, 20 So.2d 394, 155 
Fla. 399. 

1& S.C.—^Triplett v. City of Chester, 
40 S.E.2d 684, 209 S.C. 455—Pee 
Dee Chair Co. v. City of Camden, 
162 S.B. 771, 165 S.C. 86. 

TTsless its language is dear and ex¬ 
plicit and permits of no other reason¬ 
able interpretation a statute may not 
be given a meaning which would be 
so restrictive of personal liberty as 
to deny a skilled workman the oppor¬ 
tunity of earning a livelihood in the 
only trade which he has mastered.— 
State V. Mitchell, 7 S.B.2d 567, 217 
N.a 244. 

17, S.a—TVingfleld v. South Caro¬ 
lina Tax Commission, 131 S.E. 421. 
134 S.a 251. 

13. Fla.—^Lee v. Walgreen Drug 
Stores Co., 10 So.2d 314, 151 Fla. 
648. 

15. Mo.—City of St. Charles v. Un¬ 
ion Electric Co. of Mou, App., 185 
S.W.2d 297. 

Sd Ala.—Porter t. State, 58 Ala. 

66 . 

D.C.— XJ, S, v. Ingham, S8 App.D.C. 
379. 

2L Fla.—^Lee v. Walgreen Drug 
Stores Co., 10 So.2d 314^ 151 Fla. 
648. 
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cense or imposing a Kcense fee or occupation tax,22 
or to the repeal of such an act^s or ordinance.2* 

Whether or not a statute or ordinance imposing 
a system of license or occupation taxes is repealed, 
wholly or partially, by a subsequent statute or or¬ 
dinance depends on the intention of the legisla- 
ture.25 A repeal may be effected by an express pro¬ 
vision therefor in the later enactment ;26 and or¬ 
dinarily the use of the formula “amended so as to 
read as follows^' in an amendatory statute means 
that the new statute is substituted for and repeals 


the old statute, or that part of it which is thus re¬ 
ferred to,27 but the rule is not an inflexible one and 
is not applicable where there are other controlling 
and unmistakable indicia found in the statute of a 
contrarj' intent on the part of the lawTaakers.28 

Repeals by implication are not favored and the 
presumption is against an intention to repeal.29 
However, a repeal may be made by implication 
where the material profusions of the subsequent 
statute or ordinance are utterly repugnant to, and 
inconsistent vrith, the prior statute or ordinance,30 


22. Ala.—^Nelson v. Brown, 7 So.2d 
572, 242 Ala. 515. 

Oa.—Head v. Wilkinson, 198 S.E. 782, 
186 Ga. 739. 

Idaho.—^Union Pac. R. Co. v. Riggs, 
166 P.2d 926. 

Ky.—Williams t. City of Bowling 
Green, 70 S.W.2d 967. 254 Ky. 11. 
Mo.—State ex reL I>avis v. Smith, 
75 S.W.2d 828, 335 Mo. 1069. 

Wash.—^Texas Co. v. Cohn, 112 P.2d 
522, 8 Wash.2d 860. foUowed in In¬ 
land Empire Refineries v. State. 
112 P.2d 541, 8 Wash.2d 723 and 
Montana Headlight Oil Co. v. State, 
112 P.2d 641, 8 Wash.2d 724. 

Wis.—Janke v. City of Milwaukee, 
231 N.W. 261, 202 VHa. 214. 

Wyo.—^Rural Electric Co. v. State 
Board of Equalization, 122 P.2d 189, 
67 Wyo. 451—State v. Holly Sugar 
Corporation, 116 P.2d 847, 67 Wyo. 
272. 

87 C.J. p 213 note 61. 

Amendment of: 

Ordinancea generally see the C.J.S. 
title Municipal Corporations § 
434, also 43 C.J. p 560 note 33-p 
562 note 73. 

Statutes generally see the CJ.S. 
tiUe Statutes §§ 243-270, also 59 
C.J. p 850 note 43-p 867 note 93. 

Ihieni to change existlBg law 
An amendment generally implies 
an intent to change the existing law, 
so that an amendment of a tax law 
to izKslude cities Indicates that the 
amended law did not Include them. 
—^People V. City and County of Den¬ 
ver, 272 P. 629, 84 Colo. 576. 

S3. Pla.—U. a V. Lee, 13 So.2d 919, 
158 Fla. 94. 

HL—Department of Finance of Illi¬ 
nois for Use of People v. Waika- 
sas, 17 N.E.2d 232, 297 BhApp. 
635. 

Mich.—F. M. Sibley Lumber Co. v. 
Department of Revenue, 19 N.W. 
2d 132, 811 Mich. 654. 

87 CUT. p 213 note 62. 

Repeal of: 

Ordinances generally see the C J.S. 
title Municipal Corporations 66 
435-438, also 43 CJT. p 562 note 
75-p 568 note 68. 

Statutes generally see the CJ.S. 
title Statutes 66 278-308, also 

530.J.S.-32 


59 C.J. p S99 note 3-p 340 note 
67. 

The word ‘'repeal” as used in pro¬ 
vision of referendum act that. If 
act should not be approved by peo¬ 
ple, nothing therein would operate to 
repeal or amend any laws relative to 
excise taxes on gasoline, is meaning¬ 
less in absence of anything in the 
act purporting to repeal any existing 
law.—^Burgan & Walker v. State 
Highway Commission. 137 P.2d 663, 
114 Mont. 459. 

24. Ala.—^American Bakeries Co. v. 
City of Opelika, 157 So. 206, 229 
Ala. 388. 

37 C-J. p 213 note 63. 

25. Ala.—^Alabama Power Co. v. 
City of Carbon Hill, 175 So. 289, 
234 Ala. 489—^American Bakeries 
Co. V. City of Opelika, 157 So. 
206, 229 Ala. 388. 

Ark.—^Morgaa v. Johnson County, 61 
S.W.2d 68, 187 Ark. 682. 

Conn.—Anastasio v. Gulf Oil Corp., 
42 A.2d 149, 181 Conn. 708. 

Fla.—Sinclair v. Benton, 10 So.2d 
917, 152 Fla. 138—State ex rel. 
Fronton Exhibition Co. v. Stein, 
198 So. 82, 144 Pla. 387—City of 
Miami v. Lee, 151 So. 280, 112 Fla. 
848. 

Ga.—^Brooks v. Harrison, 156 S.E. 
35, 171 Ga. 488. 

IlL—^Elliott V. University of Illinois, 
6 NJE3.2d 647, 365 IlL 838, certio¬ 
rari denied 58 S.Ct. 11, 302 U.S. 692, 
82 L.Ed. 534, rehearing denied 58 
S.Ct. 188. 302 U.S. 774. 82 L.Ed. 
600—City of Chicago v. Wonder 
Heating & Ventilating Systems, 

178 N.R 192, 345 IlL 496. 

La.—State v. Whitehead Motor Co., 
156 So. 228, 180 La. 221. 

Miss.—^Texas Co, v. Dyer, 174 So. 80, 

179 Miss. 135, dismissed 57 S.Ct. 
945, 301 U.S. 670, 81 L.Ed. 1334— 
Riley V. Ammon. 108 So. 296, 143 
Miss. 861. 

Mont.—^Burgan & Walker v. State 
Highway Commission, 137 P.2d 663, 
114 Mont. 459—Vaughn & Ragsdale 
Co. V. State Board of Equalisation, 
96 P.2d 420, 109 Mont. 52—MarUn 
V. State Highway Commission, 88 
P.2d 41. 107 Mont. 603—Arps v. 
State Highway Commission, 300 P. 
549, 90 Mont. 152. 
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X.Y.—^Benedetto v. Hem, 4 N.Y.S,2d 
844, 167 Misa 831, affirmed 7 N.Y. 
S.2d 227, 255 App.Div. 753, affirmed 
19 N.B.2d 92, 279 N.Y. 798. 

X.D.—^Department of State High¬ 
ways V. Baker, 290 N.W. 257, 69 
X.D. 702. 129 A.L.R. 925. 

Ohio.—Renker v. Village of Brooklyn, 
40 X.E.2d 925. 139 Ohio St. 484. 

Pa.—^In re Morrison’s Estate^ 22 A. 
2d 729, 343 Pa. 157. 

2i6m Ala.—Standard Oil Co. of Ken¬ 
tucky V. State, 118 So. 281, 218 Ala 
243. 

Alaska.—^Territory of Alaska, by Ol¬ 
son V. Hawkins, 9 Alaska 573. 

Ga.—^Thompson v. Eastern Air Lines. 
36 S.E.2d 675, 89 S.E.2d 225, 200 
Ga. 216. 

Miss.—Scott V. Hossley, 107 So. 760, 
142 Miss. 611. 

Mont.—^Arps v. State Highway Com¬ 
mission, 300 P. 549, 90 Mont. 152. 

37 C.J. p 213 note 64. 

27. Ark.—^Arkansas Railroad Com¬ 
mission r. Stout Lumber Co., 255 
S.W. 912, 161 Ark. 164. 

28. Ark.—^Arkansas Railroad Com¬ 
mission V. Stout Lumber Co., su¬ 
pra. 

29. Ga.—Goldstein v. City of At¬ 
lanta, 12 S.E.2d 150, 64 Ga.App. 
29. 

Ky.—^Harco Corporation v. Martin, 
112 S.W.2d 693, *271 Ky. 572, 

Ohio.—^Rogers v. State ex reL Lucas, 
193 N.E. 754. 129 Ohio St. 108. 

OkL—^Edmond Independent School 
Dlst. Xo. 12, Oklahoma County v. 
Oklahoma Tax Commission, 135 P. 
2d 57, 192 Okl. 241. 

30u Ariz.—^Shapley v. Frohmlller. 
165 P.2d 306. 

Ga.—Head v. Wilkinson, 198 S.E. 
782, 186 Ga. 739. 

111.—^Peisner v. City of Chicago, 149 
N.E. 18, 818 IlL 131. 

La.—State v. Southern Cotton Oil 
Co., 113 So. 825, 164 La. 225. 

Tex.—Marr v. Reynolds, Clv.App., 151 
S.W.2d 263, error dismissed. Judg¬ 
ment correct. 

Wash.—State ex rel. Hansen v. Balt¬ 
er, 70 P.2d 1056. 199 Wash. T93. 

137 C. J. p 313 not* tS. 

I Legislstive laAead 

[ A clear legislative intent to 9r«- 
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or where, although the terms are not repugnant or 
inconsistent, the subsequent statute or ordinance 
covers the whole subject matter of the earlier stat¬ 
ute or ordinance, embraces new pro\nsions, and 
plainly shows that it was intended, not merely 
as a substitute for the earlier statute or ordinance, 
but to constitute tlie exclusive law of the state or 
municipality on the subject.^! Ordinarily a gen¬ 
eral act will not effect a repeal by implication of 
an earlier spe'^al one imposing a license tax,^^ 
where a general act imposes a tax in favor of the 
state and contains the clause “in lieu of all other 
taxes,”3S or contains an express declaration that no 
county or municipality may impose a tax on the 
privileges therein mentioned,county and munici¬ 
pal taxes are thereby excluded, and a statute au¬ 
thorizing and imposing such tax in favor of a mu¬ 
nicipality is repealed by implication. A special stat¬ 
ute or ordinance enacted subsequent to the passage 
of a general statute or ordinance and inconsistent 
wnth the license tax provisions of the general en¬ 
actment has been held to create an exception to the 


general enactment in that rcspectss The repeal 
and simultaneous reenactment of substantially the 
some provision are to be construed as a continua¬ 
tion of the original statute as far as such provi¬ 
sion is concerned and do not constitute an implied 
repeal thereof.^® 

In the absence of a saving clause, the repeal of 
a statute authorizing municipalities to impose li¬ 
cense or occupation taxes operates to repeal ordi¬ 
nances which have been enacted pursuant to such 
statute ;37 and the enactment of a statute limiting 
the mtmidpality's power to impose such taxes to 
purposes of regulation repeals an ordinance levy¬ 
ing such a tax for revenue.^® Where the language 
of a saving clause, in a statute repealing a statute 
authorizing cities to levy a tax, confers on the state 
alone the right to recover accrued taxes, the sadng 
clause does not include a city which has levied the 
tax.5® A provision of an ordinance creating a rem¬ 
edy to collect a license tax is repealed by the repeal 
of the provision imposing the tax.^® Where the 
legislature so intends, it may extend indefinitely a 


stzict the application of a former 
statute should be respected by the 
courts, although repeal by implica¬ 
tion la not favored.^—^Edmond Inde¬ 
pendent School Dist. Ko. 13. Okla¬ 
homa County V. Oklahoma Tax Com¬ 
mission, 185 P.2d 6T. 192 OkL 241. 
Acts or ordinances held not implied, 
2y re]?ealed 
(1) In xeneraL 

Ala.—State ex reL Ward v. Henry, 
189 So. 278. 224 Ala. 224—State v. 
Acacia Mut Life Ass'n. lOS So. 739. 
214 Ala. 631—State v. Acacia Mut. 
Life Ass*n. 108 So. 756. 214 Ala. 
628—Ex parte Jones. 102 So, 284. 
212 Ala. 259—^Fuqua v. City of Mo¬ 
bile. 121 So. 698. 23 Ala.App. 74. 
reversed on other grounds 121 So. 
696. 219 Ala. 1. and certiorari de¬ 
nied 121 So. 697, 219 Ala. 8. 

XrlL —City of Helena v. Kusswurm, 
68 6.W.2d 1009. 188 Ark. 968. 

Fla.—City of Miami v. Lee. 151 So. 
280, 1X2 Fla. 848—Jacksonville Gas 
Co. V. Lee. 148 So. 188, 110 Fla. 
61. 

Ga.—Goldstein v. City of Atlanta, 
12 S.E.2d 150, 64 GeuApp. 29—Jones 
y. State. 13 S.E.2d 462, 64 GaApp. 
876. 

lU.—^Elliott V. University of Illinois, 
6 N.E.2d 647, 865 lU. 838, certio- 
rari denied 58 S.Ct 11, 802 U.S. 692, 
82 Zj.Ed. 534, rehearing denied 58 
S.Ct. 133. 802 U.S. 774. 82 L.Ed. 600. 
Iowa.—^Talarlco v. City of Davenport, 
244 X.W. 750, 215 Iowa 186. 

Ky.—^Harco Corporation v, Martin. 

112 S,W.2d 693. 271 Ky. 572. 

La.—^State v. Standard Oil Co. of 
Louisiana, 178 So. 601, 188 La. 978. 
Mo.—State ex pel. Young v. F. W. 


Woolworth Co., 159 S.W.2d 297. 
348 Mo. 1180, followed In State ex 
rel. Warran v. F. W. Woolworth 
Co„ 159 S.W.2d SOI. 

Mont.—State v. Tale Oil Corpora¬ 
tion of South Dakota, 295 P. 255. 
88 Mont. 506. appeal dismissed 
Tale Oil Corporation of South Da¬ 
kota V. State of Montana, 52 S.Ct. 
139, 284 U.S. 589. 76 UBd, 508. 
Tenn.—^Home Building & Loan Ass’n 
of Memphis v. Graham, 296 S.W. 
10, 155 Tenn. 524. 

87 C.J. p 213 note 65 Ca]. 

(2) Act taxing privilege of operat¬ 
ing miniature pool tables^ vending 
machines, marble machines, or any 
other machine operated by automatic 
coin slot device, has been held not 
to repeal by implication prior act 
taxing privilege of operating stand¬ 
ard pool tables, since there was no 
invincible repugnancy between the 

I two acts and second act was not sub¬ 
stitute for first.—^Thompson v. Wise¬ 
man, 75 S.W.2d 393, 189 Ark. 85* 

(3) Tax on gross receipts from 
amusement places, including race 
courses, such as receipts from admis¬ 
sions, concessions, betting machines, 
etc., has been held purely excise tax 
and not in duplication of nor in con¬ 
flict with dally license tax on race 
tracks, and hence statute imposing 
gross receipts tax did not impliedly 
repeal license tax act.—City of Lou¬ 
isville V. Churchill Downs. 102 &W. 
2d 10, 267 Ky. 339. 

81. Ala.—Woco Pep Co. of Mont¬ 
gomery V. City of Montgomery, 105 
So. 214, 218 Ala. 452, 

Fla.—State ex rel, Greeson v. Hob- 
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erts, 170 So. 457. 126 Pla. 114— 
State V. Stoutamire. 123 So. 884, 
98 Fla. 486, followed In State ex 
rel. Palmer v. Stoutamire. 128 So. 
837, 98 Fla. 496. 

Ga.—City of Atlanta v, Goodman. 189 
S.B. 829. 183 Ga. 834—Fidelity 
Fruit & Produce Co. v. City of At¬ 
lanta. 189 S.E. 527, 183 Ga. 698. 

Md.—Baughman v. Herwig, 125 A. 
825. 145 Md. 580. 

Tenn.—State v. Dixie Finance Co.. 
278 S.W. 59, 152 Tenn. 306. 

87 C.J. p 214 note 66. 

38. Tenn.—Home Building & lioan 
Ass'n of Memphis v. Graham, 296 
S.W. 10. 155 Tenn, 624. 

3& Tenn.—^Memphis Union Station 
Co. V. City of Memphis. 30 S.W.2d 
240. 161 Tenn. 203. 

84, T e n n .—Memphis Union Station 
Co. V. City of Memphis, supra. 

35. Mo,—Automobile Gasoline Co. v. 
City of St Louis, 32 S.W.2d 281, 
326 Mo. 435. 

38. Ala.—State v. Youngstown Min¬ 
ing Co., 121 So. 550, 219 Ala. 178. 

37. CaL—Santa Monica v. Guidinger. 
70 P. 732, 137 Cal. 668. 

Pa.—Washington Borough v. Sher¬ 
wood. 9 Pa.Dlst. 766. 

33. Cal.—Wheeler v. Plumas Coun¬ 
ty. 87 P. 802, 149 CaL 782—Santa 
Monica v. Guidinger, 70 P. 732. 
137 CaL 658. 

39. La.—^Fontenot v. Hurwltz-Mintz 
Furniture Co., 7 So.2d 712, 200 La. 
210 . 

4CL Cal.—Sonora v. Curtin, 70 P. 674, 
137 CaL 583. 
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statute imposing a tax by repealing that portion 
thereof which provides for its expiration.<i 

b. Effect of Bepeal 

Ordinarily the repeal of a statute or ordinance re¬ 
quiring a license or Imposing an occupation tax, with¬ 
out a saving clause as to existing rights, takes away all 
rights and remedies given by the repealed enactment and 
defeats all pending proceedings for its enforcement un¬ 
less It is apparent that the legislature intended other¬ 
wise. 

As in the case of statutes or ordinances gener¬ 
ally, the repeal of a statute or ordinance, without a 
saving clause as to existing rights, usually takes 
away all rights and remedies given by the repealed 
statute or ordinance and defeats all pending pro¬ 
ceedings for its enforcement,^^ and, as a general 
rule, relieves a person against whom a license or 
occupation tax has accrued from liability for its 
payment.^^ However, whether or not a repeal with¬ 
out a saving clause takes away the right to col¬ 
lect an unpaid license tax depends on the intent of 
the legislature,^^ so that the general rule does not 
apply where it is apparent that it was not the leg¬ 
islative intent to relieve delinquents.^^ jt has also 
been held that the state has a vested right to an ac¬ 
crued license tax or fee which is not destroyed by 
the repeal of the statute imposing it, at least where 


§ 14 

no intent is ^own to deprive die state of the power 
to collect the fee or tax.^® 

A person’s liability for accrued taxes or penal¬ 
ties, tinder a repealed statute or ordinance, may still 
be enforced where the repealing statute or ordi¬ 
nance expressly reserves existing rights,®^ or where 
at the time of the enactment of the repealing stat¬ 
ute there is in force a general statutory construction 
act which provides that the repeal of a statute shall 
not affect any rights accrued under the statute re¬ 
pealed.^® WTiere the effective date of a repealing 
statute precedes the date of accrual of the tax un¬ 
der the repealed statute, such tax may not be col¬ 
lected notwithstanding the repealing act contains a 
saving clause.*® If a repealing act provides that 
it is to take effect on a specified date the repealed 
statute is kept alive until such date.®® Where a 
provision in an ordinance defining a term used 
therein is repealed withou' the adoption of a new 
definition, it has been held proper to assume that 
the same definition is intended in the continued use 
of the term in the later ordinances.®^ The annul¬ 
ment of a law imposing a tax reestablishes* in full 
force, the previous law relative thereto, under a 
provision that no law not conflicting therewith 
should be repealed thereby although not brought 
forward.®® 


41. Ark.—^Hollis & Co. v. HcCarroll, 
140 S.W.2d 420, 200 Ark. 528. 

42. Wash.—Rial v. Takima. 210 P. 1. 
126 Wash. 694. 

43. Ky.—^Breaux Ballard v. Shan¬ 
non, 112 S.W.2d 996, 271 Ky. 553. 

La.—C ooper v. Mints & Goldblum. 

190 So. 115, 192 LA. 1016. 

37 ax P 214 note 73. 

44. Cal.—^Los Angreles 4b West Side 
Transp. Co. v. Superior Court in 
and for Sacramento County, 295 P. 
887, 211 CaL 411. 

45. P€L—Commonwealth v. Robb, 14 
Pa.Super. 597. 

Xntent to oontfama sevenue dCroxn pax. 
ticQlar souroe 

Rule that repeal, without saving 
clause, of statute Imposing license 
tax abrogates right to collect unpaid 
tax does not apply where contempo¬ 
raneous enactments show intent to 
continue revenue from particular 
source in same or similar form.—Lios 
.4.ngeles 4b West Side Transp. Co. v. 
Superior Court in and for Sacramen¬ 
to County, 295 P. 837. 211 CaL 411. 
Repeal by oonstitutloiial provision 
The constitutional provision that 
on and after specified date no excise 
tax should be levied or collected on 
sale of food would be construed as 
prohibiting only collection of taxes 
as such, and, as so construed, would 
not prohibit enforcement of liability 


against vendor for failure either to 
collect tax fkx>m consumer prior to 
the amendment or to account to state 
for tax after the collection, since lia¬ 
bility against vendor was not the 
collection of a tax within prohibition 
of constitutional amendment, but 
was simply enforcement of a statu¬ 
tory liability for breach of duty €us 
a collecting agent.—^Bowytz v. Tax 
Commission of Ohio, App., 32 X.B.2d 
39, afilrmed 20 N.B.2d 533. 138 Ohio 
St. 278. 

43. Ala,—^State v. Toungstcqsra Min¬ 
ing Co., 121 So. 550, 219 Ala. 178. 
Fla.—Lee v. Walgreen Drug Stores 
Co., 10 So.2d 314, 151 Fla. 648. 
Absence of power to release liability 
It has been held that, under a con¬ 
stitutional provision withholding 
from the legislature the power to re¬ 
lease or extinguish a liabXity to the 
state, a repeal of the license tax 
statute does not bar the collection of 
a tax, liability for which had ac¬ 
crued before the repeat—State v. Pi¬ 
oneer Oil 4b Refining Co., Tex.Com. 
App.. 292 S.W. 869. 

47. Azk.—Southern Kraft Corpora¬ 
tion V. Hardin, 169 S.W.2d 637, 205 
Ark. 512. 

Qa.—State Revenue Commission v. 

Rich, 175 aES. 394, 49 GaJLpp. 271. 
Ky.—Breaux Ballard v. Shannon, 112 
aW.2d 996. 271 Ky. 553. 
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Miss.—Jackson Fertiliser Oo. v. 

Stone, 162 So. 170, 173 Miss. 183. 
N.M.—Town of Las Cruces v. HI 
Paso Cotton Industries, 93 P.2d 
985, 43 N.M. 304. 

37 C.J. p 214 note 74. 

Burden of proof 

Where statutes authorizing <fities, 
towns, and villages to impose occu¬ 
pation tax on certain businesses were 
repesded by enactment of later act, 
and later act provided that taxes or 
licenses theretofore assessed and 
due would not be disturbed, burden 
was on town seeking to recover 
such taxes to prove that taxes had 
been assessed and were due prior to 
effective date of repealing act.— 
Town of Las Cruces v. HI Paso Cot¬ 
ton Industries, 92 P.2d 985, 43 K.M. 
304. 

4a. Ky.—^Board of Hducation of 
Kenton County v. Talbott, 151 S. 
W.2d 42. 286 Ky. 543, 

Tenn.—State v. Nashville Gav. Bank. 
16 Lea 111. 

49. Tex.—State v. Pioneer Oil 4b Re¬ 
fining Co., Com.App., 292 S.W. 869. 

50. S.C.—^American Agr. Chwwical 
Co. V. Query, 148 S.E. 234, 159 S.C. 
385. 

Sim K.Y.—^Topoozian v. Gmtgkty, 267 
N.7.S. 598, 239 AppJDiv. 458. 

52. Miss.—^RUey t. Ayer 4b Lord Tie 
Col, 113 So. 214. 147 Mias. 105, fol- 
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As to unexpired license. All the privileges per¬ 
mitted by the license, and all the protection given 
thereby, although yet unexpired, are generally can¬ 
celed and revoked by the repeal of the law which 


authorized its grant®* unless the license, although 
obtained under the repealed law, is such a license 
^ is required by the new law.®^ 


Z Vajuiditt 


§ 15. In General 

a. General considerations 
h. As dependent on power 

c. Certainty in general 

d. Administrative bodies or officials 

a. General Considerations 

in order to be valid, an act or ordinance requiring a 


license or Imposing an ex^se or license tax on an occu. 
pation or privilege must be enacted in conformity with 
the requirements of the fundamental law. 

The rules governing the validity of statutes and 
ordinances in general apply in determining the va¬ 
lidity of statutes or ordinances requiring licenses, 
or imposing exdse or license taxes on privileges or 
occupations.®® Accordingly, sudi acts®® and, like- 


lowed In Riley ▼. American Creo¬ 
sote Works. IIS So. 217, Riley t. 
Gulfport CreosotiniT Co., 113 Bo. 
218 and Riley v. Gulf States Creo- 
sotins Co.. 113 So. 21S. 

53. Tenn,—^HcMillan v. Knoxville, 
203 S.W. 65. 139 Tenn. 319. 

37 C.J. p 214 note 77, 

54. Me.—Foster v. Dow, 29 Me. 442. 

55. Ala.-~City of Andalusia v. 
Fletcher. 198 So. 64. 340 Ala. 110. 

Ohio.—State ex rel. Brunenkant ▼. 
Wallace. 30 N.lL2d 696. 137 Ohio 
St. 379. 

37 ax p 184 notes 62, 68. 
Constitutionality of license legisla¬ 
tion generally see infra SS 21-24. 
Validity of: 

Ordinances generally see the aX 
S. title Municipal Corporatiozis 9 
428, also 48 C.X p 546 notes 89- 
14. 

Statutes generally see the CXS. 
title Statutes §5 76-91, also 59 
C.X p 620 note 98-p 639 note 5. 
Broad pazpose of tax 
The broad purpose of rounding out 
a practical tax system so as to pre- 
vent evasions, to operate fairly and 
not discriminate against either a for¬ 
eign or local dealer, could be con¬ 
sidered in determining validity of 
sales tax law.—National Linen Serv¬ 
ice Corporation v. State Tax Com¬ 
mission, 186 So. 478, 237 Ala. 360. 
Cbacaoter of business 
In determining the validity of a 
city licensing ordinance, the charac¬ 
ter of the business sought to he li¬ 
censed is itself ordinarily indicative 
of the necessity for regulation.—^Mc- 
Conkey v. City of Fredericksburg. 19 
aE.2d 682. 179 Va. 556. 

53. U.S.—^Barwise v. Sheppard. 57 S. 
Ct. 70, 299 U.S. S3. 81 li.Ed. 23. 
rehearing denied Barwiae v. Shep¬ 
pard. 57 act. 229. 299 U.S. 622, 81 
L.Ed. 458—Boehm v. U. a. aaA. 
Mo.. 123 F.2d 791, certiorari denied 
63 act 626. 315 U.S. 800, 86 L.Ed. 
1200, rehearing denied 62 8.Ct 794, 
315 U.a 828. 86 KBd. 1223—West 


India Oil Co. v. Gallardo. aCA. 
Puerto Rico, 6 Fjtd 523—Electric 
Bond A Share Co. v. Securities and 
Exchange Commission, CCAAI.T.. 
92 F.2d 580, affirmed 58 S.Ct 678. 
308 U.a 419. 82 L-Ed. 936. 115 
A.L 1 .R. 105 —Anthony v. Kozer, D.G 
Or.. 11 F.2d 641. appeal dismissed 

47 act 334, 273 U.S. 651, 71 L.Ed. 
823—^In re Los Angeles Lumber 
Products Co., D.aCal., 45 F.Supp. 
77. 

Ala—Board of Education of Jeffer¬ 
son County v. State ex ret Carmi¬ 
chael. 187 So. 414, 337 Ala. 434— 
Nachman v. State Tax Commissioxi. 
173 So. 25, 233 Ala 628—Woco Pep 
Co. of Montgomery v. Butler. 142 
So. 509, 225 Ala 256—State V. WU- 
soa 176 So. 620, 27 AlaApp. 560. 
certiorari denied. Sup., 176 So. 622, 
284 Ala 642. 

Ariz.—City of Phoenix v. State ex reL 
Conway, 85 P.2d 56, 53 Aria 28. 
Ark.—State v. Gray, 96 S.W.2d 447, 
192 Ark. 1045. 

Cal.—Moore v. Webb, 26 P.2d 23, 219 
Cat 304, 89 A.L.R. 9.25—Carter V. 
Stevens, 295 P. 28. 211 Cat 281— 
Haas y. Greenwald, 237 P. 88, 196 
Cal. 236, 59 A.L 1 .R. 1493, affirmed 

48 S.Ct 33. 275 U.S. 490, 72 L.Ed. 
389—Baer v. Tippett 92 P.2d 1028. 
34 Cal.App.2d 88—^People v. Terka- 
niaa SI P-2d 251, 27 CalApp.2d 
460—^Brandtjen A Kluge v. Finch¬ 
er. Ill P.2d 979, 44 Cal.App.2d 
Supp. 939. 

Colo.—People v. City and County of 
Denver, 10 P.2d 1106, 90 Colo. 598— 
People ▼. Rogers, 219 P. 1076, 74 
Colo. 184. 

D.C.—Cedar Hill Cemetery Corpora¬ 
tion V. District of Columbia 124 
F.2d 286, 75 U.S.App.D.C. 84. 

Fla—Dunlop Tire A Rubber Co. v. 
Lee, 171 So. 331, 126 Fla 369—Ma¬ 
son Lumber Co. v. Lee. 171 So. 332, 
126 Fla 371—Gandy v. Boxzas, 154 
So. 248, 114 Fla 503. 

Ga—Head v- Cigarette Sales Co., 4 
S.E.2d 203. 188 Ga 452—Goldstein 
V. State Revenue Commission, 178 
S.E. 164. 50 GaApp. 317. 
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Idaho.—State ex reL Graham v. 3B!nk- 
ing, 82 P.2d 649. 59 Idaho 821—In- 
dependent School Dist.. Class A, 
Na 1, Cassia County, v. Pfost 4 
P.2d 893, 51 Idaho 240. 84 AJUR 
320, followed in City of Burley v. 
Pfost 4 P.3d 898. 51 Idaho 255. 

IlL—People ex rel. Adams v. MclClb- 

. ben. 85 N.E.2d 821. 377 111. 22— 
Hofgtoan V. Department of Finance, 
30 N.B.2d 84, 374 Ill. 494. 

Iowa—Tolerton A Warfield Co. v. 
Iowa State Board of Assessment 
and Review. 270 N.W. 427, 222 Iowa 
908. 

Ky.—Commonwealth, hy Nelson, v. 
Dixie Greyhound Lines, 72 S.W.2d 
1032. 255 Ky. llL 

la—Sharp v. Police Jury of Parish 
of East Baton Rouge, 193 So. 594, 
194 La 220—State v. Trl-State 
Transit Co. of Louisiana 155 So. 
238, 179 La 811—State v. Hey- 
mann, 151 So. 901, 178 La 479. 

Md.—Jones T. Gordy, 180 JL 272, 169 
Md. 173. 

Mich.—^Banner Ijaunderingr Co. v. 
Gundry, 298 N.W. 78, 297 Mich. 
419—^Bay City v. State Board of 
Tax Adminlstratioa 290 N.W. 395, 
292 Midh. 241—Appeal of Newton 
Packing Co., 271 N.W. 710, 279 
M ic h . 139—^Moreton v. Haggerty, 
216 N.W. 450, 240 Mich. 584. 

Minn.—State ex reL City of St. 
Paul V. Spaeth, 26 N.W.2d 115— 
Luzier Special Formula Xiabora- 
tories V. Minnesota State Board of 
Hairdressing A Beauty Culture Ex¬ 
aminers, 243 N.W. 664, 139 Minn. 
151. 

Misa—Notgrass Drug* Co. v. State ex 
reh Rice, 165 So. 384, 175 Misa 
358. 

Mont.—^Pioneer Motors v. State High¬ 
way Commission, 165 P.2d 796. 

NJ5L—^In re Opinion of the Justlcea 
190 A 801, 88 N.H 500. 

N.T.—Application of Kraft Cheese 
Co., 80 N.Y.S.2d 930, 268 App.Div. 
761—^People v. Shoemaker, 236 N. 
T.S. 70, 184 Misa 542, reversed on 
other grounds 239 N.TA 71, 228 
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wise, such ordinances®^ promulgated in conformity I valid; but it is also true that sudk arts®® and ordi- 
with the requirements of the fundamental law are j 


App.Biv. 314—^Fochi t- Splain* 36 
X.T.S.2d 774. 

N.C.—^Leonard t. Maxwell, 3 S.B.2d 
316, 216 N.C. 39, appeal dismissed 
60 S.Ct. 175, 303 U.S. 516, 84 U 
Ed. 439—Belk Bros. Co. of Char¬ 
lotte T. Metxwell, 200 S.B. 915, 215 
X.C. 10, 122 A.L 1 .H. 687, certiorari 
denied 59 S.Ct. 1042, 307 U.S. 644, 
83 L».Ed. 1524—^McAlister v. Yancey 
County, 193 S.B. 141, 212 N.C. 208. 

Ohio.—^Mitchell v. Evatt, App., 35 
N.E.2d 762—Volk v. Evatt, 11 Ohio 
Supp. 112. 

Okl.—Oklahoma Tax Commission ▼. 
Sisters of the Sorrowful Mother, 
97 P.2d 888, 186 Okl 339. 

Or.—-State v. Hay, 283 P. 763. 132 
Or. 228. 

Pa—-Rule V. Price, 185 A. 851, 323 
Pa. 139, appeal dismissed Mark- 
mann v. Ryan, 57 S.Ct. 510, 300 

U. S. 639, 81 Li.Ed. 855. 

S.D.—State ex rel Botkin v. Welsh, 
251 N.W. 189, 61 S.I). 693, followed 
in Flannery v. Welsh, 261 N.W. 
216, 61 S.l>. 656. 

Tenn.—^Tobin v. Estes, 79 S-W.Sd 660, 
168 Tenn. 403. 

Tex.—State v. Humphrey, Civ.App., 
159 S.W.2d 162—Group No. 1 OU 
Corporation v. Sheppard, Civ.App., 
89 S.W.2d 1021, error refused— 
Brand v. State, 3 S.W.2d 439, 109 
Tex.Cr. 96. 

Vt—Kelbro, Ina v. Myrick, 80 A.2d 
627, 113 Vt. 64. 

Va.—^Ralph Sollitt 6b Sons Const. Co. 

V. Commonwealth, 172 S.E. 290, 161 
Va 854, 91 A.Li.bL 774, appeal dis¬ 
missed Ralph Sollitt 6b Sons Const. 
Co. V. Commonwealth of Virginia, 
64 S.Ct. 632, 292 U.S. 599, 78 L-Ed. 
1463, rehearinir denied 54 S.Ct. 714, 
292 U.S. 604, 78 Z^Ed. 1466. 

Wash.—Sherwood v. Wise, 232 P. 309, 
132 Wash. 295, 42 A.1/.R. 1219. 

Wis.—Wangrerin v. Wisconsin State 
Board of Accountancy, 270 N.W. 57, 
223 Wis. 179. 

Wyo.—Walgreen Co. v. State Bd. of 
Equalization, 169 P.2d 76. 

Validity of **Blue Sky Laws*' see in¬ 
fra § 72. 

SSotor Tholes 

Fla—Tamiami Trail Tonrs v. l^ee, 
194 So. 305. 1<42 Fla 63. 

42 C.J. p 788 notes 57-59, p 789 note 
76. 

Trading stamps 

U.S.—Rast V. Van Deman 8b Itewis 
Co., Fla, 36 S.Ct. 370, 240 U.S. 
342, 60 L.Ed. 679, L.RJL1917A 421. 
Ann.Cas.l917B 455. 

68 C.J. p 756 notes 70, 73. 

Treaty held not violated 

<Bd.—Carter OU Co. v. OMaho ma Tax 
Commission, 25 P.2d 1092,166 UkL 
L 


87. Ala—Standard Oil Co. ▼. City 
of Selma, 112 So. 532, 216 Ala lOS. 

Ark.—^Lister v. City of Port Smith, 
134 S.W.2d 535 . 199 Ark. 492— 
City of Helena t. Russwurm, 79 S. 

W.2d 993. 190 Ark. 601—Rose v. 
City of Pine Bluff, 52 S.W.2d 979, 
186 Ark. 157. 

Cal.—^Lewis v. Quinn, 19 P.2d 236, 
217 Cal. 410. 

Pla.—Adams Jewelry Co. v. City of 
Tampa, 189 So. 29, 137 Pla. 657. 

Ga—Ard v. City of Macon, 200 S.E. 
678, 187 Ga 127—National Linen 
Service Corporation v. City of 
Gainesville, 182 S.E. 610. 181 Ga. 
397—Southern Ruralist v. City of 
Carrollton, 149 RR 882, 169 Ga 
112—^Allen V. City of Marietta 136 
S.R 207, 163 Ga 374. 

UL—City of Chicago v. Churchill 
Cabinet Co.. 40 N.E.2d 518, 879 111. 
351—City of Chicago v. Efantla 
170 N.R 766, 839 Ill. 55—Ruban v. 
City of Chicago, 161 N.R 133, 330 
IlL 97. 

Ky.—National Bond & Investment 
Co. V. Commissioners of Sinking 
Fund of City of Louisville. 36 S. 
W.2d 6, 237 Ky. 576. 

La—City of Shreveport v. Bayse, 
117 So. 775, 166 La 689. 

Mich.—Netzel v. Township Board of 
Waterford Tp., Oakland County, 
255 N.W. 814, 267 Mich. 220. 

Minn.—State ex rel. Remick v. Clous¬ 
ing, 285 N.W. 711, 205 Minn. 296, 
123 A.L.R. 465—^Sverkerson v. City 
of Minneapolis, 283 N.W. 555, 204 
Minn. 388, 120 A.L.R. 944—^State v. 
Morrow. 221 N.W. 423, 175 Minn. 
386. 

Mo.—^Ploch V. City of St. Louis, 138 
S.W.2d 1020, 345 Mo. 1069—State 
ex pel. People’s Motorbus Co. of 
St. Louis V. BleUne, 58 S.W.2d 975, 
332 Mo. 582—^Automobile Gasoline 
Co. V- City of St. Louia 82 6.W.2d 
281, 326 Mo. 435—State ex reL and 
to Use of Bouckaert Bros. v. Math¬ 
ews, App., 162 S.W.2d 352, trans¬ 
ferred. see. Sup., 159 S.W.2d 767— 
City of Aurora v. Stafford, 51 S-W. 
2d 647, 227 Mo.App. 322. 

27.J.—^Hillman v. Sea Isle City, 6 A. 
2d 477, 122 N.J.Law 327—City of 

I Clifton V. East Rldgelawn Ceme¬ 
tery. 4 A-2d 79. 122 N.J.Law 115— 
Thorne v. Casale, 123 A. 174, 101 N. 
J.Law 418. 

N.M.—Continental Oil Co. v. City of 

I Santa Fe, 15 P.2d 667, 36 N.M. 343. 

I N.Y.—Williamsburgh Power Plant 
Corporation v. City of New York, 
7 N.Y.S.2d 326, 255 App.Div. 214, 
affirmed 20 N.R2d 12, 280 N.Y. 551 
—^People Thirty-Fourth Street 

Hotel Co., 289 N-T.B. 893. 160 Misc. 
243. 

OkL—Ex parte Marler, 282 P. 353. 
140 Okt 194. 
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Pa.—Phonograph Operators Ass’n v. 
City of Philadelphia, 54 Pa.Dist. & 
Co. 83—Galloway v. City of Easton, 
Com.pl.. 28 North.Co. 239—City of 
Pittsburgh V. Ruffner, 86 Plttsb. 
Leg.J. 485, 39 Mun.L.R. 82, appeal 
quashed 4 A.3d 224, 134 Pa.Super. 
192. 

S.C.—Crosswell & Ce. r. Town of 
Blshopville, 172 S.R €98, 172 5.C. 
26. 

Tex.—City of San Antonio v. Teague, 
Civ.App., 54 S.W.2d 566, error re¬ 
fused. 

Wash.—Lund v. Bruflat, 292 P. 112, 
159 Wash. 89. 

W.Va—Lewis v. City of Bluefleld. 

188 S.R 237, 117 W.Va. 782.* 

Wyo.—City of Sheridan v- Litman, 
228 P. 628. 32 Wyo. 14. 

63 C.J. p 756 note 79. 

Public policy 

(1) Ordinance held not invalid as 
against public policy.—Southern 
Ruralist v. City of Carrollton, 149 S. 
R S82. 169 Ga. 112. 

(2) Considerations of public policy 
may afford a legal basis for the pas¬ 
sage of a licensing ordinance regu¬ 
lating places for sale of food and 
drink.—Thome v. Casale, 128 A. 174. 
101 N.JXaw 418. 

sa U.S.—Rlbnlk v. McBride, K.J.. 
48 S.Ct. 545, 277 U.S. 350, 72 L.Ed. 
913, 56 A.L.R. 1327, followed in 
Executive Service Corporation v. 
Quigley, 243 N.Y.S. 772, 229 App. 
Div. 852—Real Silk Hosiery Mills 
V. City of Portland, Or., 45 S.Ct, 
525, 268 U.S. 325, 69 L.Ed. 982. 
Ark.—Stuttgart Rice Mill Co. v. 
Crandall. 157 S.W.2d 205. 203 Ark. 
281—Replogle v. City of LitUe 
! Rock, 267 S.W. 353, 166 Ark. 617. 
36 A.L.R. 1333. 

Ky.—Ware v. Ammon, 273 S.W. 693. 
212 Ky. 152. 

Mich—People v. Hall, 287 K.W. 361, 
290 Mich 15. 

N.Y.—lAcidem Realty Corporation v. 
Graves, 43 N.R2d 440, 288 N.Y. 
354, motion denied 44 N.R2d 627, 
2S9 N.Y. 654, reergument denied 
45 N.R2d 176, 289 N.Y. 675— Selg- 
nious V. Rice, 3 K.R2d 91, 278 N. 
Y. 44. 

Okl.—Bell V. Tackett, 272 P. 461, 184 
OkL 164-^tate v. Riedeli, 233 P. 
684. 109 Okt 85, 42 A.L.R. 765. 
Fa.—Commonwealth t. Katz; 31 Pa. 
Dist. & Co. 856. 

S.C.—State ex reL Edwards ▼. Os¬ 
borne, 11 S.R2d 269, 195 KC. 295 
—Martin v. Rlehardson, 158 SL& 
731, 166 S.a 376. 

Wash.—Weyerhaeuser T&nbar 0x 
Cohn, 101 P,2d 924, 2 WMhld W 
—Great Northern »y. Oa t. CMbm^ 
101 986b 2 WaaiUMr m— 

Kcolhem Cedar Ch w. WBbmdki^Wi 
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nance^^ will be declared invalid where they violate, 
or exceed the limitations of, the fundamental law. 

Licensing legislation, in order to be valid, must 
not attempt to confer extraterritorial jurisdiction on 
the taxing authority,®® exceed the limits of per¬ 


missible retroactivity,®^ raise funds for an unau¬ 
thorized purpose,®2 or constitute an unlawful del¬ 
egation of power,®® such as legislative,®4 or judi¬ 
cial®® power. The validity of such legislation has 
been sustained as against other particular objec- 


P. $37, 131 Wash. 394, opinion mod¬ 
ified on rehearing* 233 P. 39, 133 
Wash. 692, and error dismissed 
Northern Cedar Co. v. Gloyd, 46 
S.Ct. 204, 270 U,S. 625, 70 KEd, 767. 
W.Va,—Cole v. Pond Fork Oil & Gas 
Co., 35 S.R2d 25, 127 W.Va. 762. 
160 A.L.R. 970, certiorari denied 
66 S.Ct. 147. 

Wis.—State v. Peck, 297 N.W. 572, 
237 Wis. 596. 

Acts held partiaUar invalid 
r.6.*-Bradford v, Hargis, D.C.Mo., 
45 F.2d 223, vacated on other 
grounds Hargis v. Bradford, 51 S. 
Ct. 342. 283 U.S. 781. 75 L-Ed. 1411 
—Marx V. May bury, D.C.Wash., 36 
F.2d 397, appeal dismissed 52 S.Ct. 
5, 284 U.S. 691, 76 LuEd. 583. 

Fla.—State ex rel. L*ane Drug Stores 
V. Simpson, 170 So. SS7, 126 Fla. 
374. 

Ohio.—^Jones v. Bontempo, 29 N.E.2d 
42S, 65 Ohio App. 103, affirmed 32 
X.B.2d 17, 137 Ohio St. 634. 
SSOtor vehiolss 

La.—State v. Liberty Oil Co., 97 
So. 43$. 154 La. 267. 

42 C.J. p 739 note 70. 

PzoMhitad gaming device 
A statute requiring a license tax 
from a person operating a prohibit¬ 
ed gaming device is invalid, as be¬ 
ing against public policy.—Thompson 
V. Hall, 138 S.B. 579. 104 WWa. 76. 
Vzading stamps 

Hass.—O’Keeffe v. Somerville, 76 X. 
E. 437. 190 Mass. 110, 112 Am.S.R. 
316. 

63 C.J. p 753 note 63, p 756 notes 64, 

68 . 

59- U.S.—Gripe Baking Co. v. City 
of Bethany. C.C.A.MO., 64 F,2d 755. 
Ala.—Woco Pep Co. of Montgomery 
▼. City of Montgomery, 105 So. 
214, 213 Ala. 452. 

CdL—City and County of San Fran¬ 
cisco V. Market St. Ry. Co., 73 P.2d 
234. 9 Cal.2d 743—La Pranchi v. 
City of Santa Rosa, 65 P.2d 1301, 
8 Cal.2d 331, 110 A.L.R. 639. 

Fla,—^Farris v. Hall, 156 So. 114, 115 
Fla. 433—^Hamilton v. Collins, 154 
So. 201, 114 Fla. 276. 

Ga.—Jacksonville Paper Co. v. City 
of Pembroke, 24 S.R2d $82, 195 
Ga. 600—Eplan v. City of Atlanta, 
168 S.E. 574, 176 Ga. 613—Martin 
V. City of Dublin. 177 S.B. 279. 50 
OaJlLpp. XdL 

IlL—^Barnard & Hiller v. City of Chi¬ 
cago, 147 X.E. 384, 316 Ill, 519, 
88 A.L.R. 1533. 

Hiss,—City of Kosciusko v. Xo Equal 


Textile Co., 104 So. 102, 139 Miss. 
220 . 

Mo.—City of Ozark v. Hammond, 49 
S.W.2d 129, 329 Mo. 111$. 

Xeb.—State v. Wiggenjost, 265 X.W. 
422, 130 Xeb. 450. 

X.C.—^State V. Christopher, 21 S.E.2d 
$98, 222 X.C. 98. 

Ohio.—Xickles v. Echelberger, App., 
31 X.R2d 474—Early & Daniel Co. 

V. City of Cincinnati, 5 X.E.2d 409, 
53 Ohio App. 397. 

Okl.—Cain's Coffee Co. v. City of 
Muskogee, 44 P.2d 50, 171 Okl. 635 
—Ex parte Holmes. 18 P.2d 1053, 
162 Okl. 30—^Bx parte Stewart, IS 
P.2d 1054, 162 Okl. 32. 

Pa.—^Homan v. Borough Council of 
Mt. Carbon, Com.Pl., 34 Mun.L.R. 
60. 

Tex.—Sam's Loan Office v. City of 
Beaumont, ComjVpp., 49 S.W.2d 
1089—^Jones Fine Bread Co. v. City 
of Groesbeck. Clv.App., 151 S.W.2d 
234, conforming to answer to cer¬ 
tified question 14$ S.W.2d 195, 
136 Tex. 123—^Massachusetts Bond¬ 
ing & Insurance Co. v. McKay, Civ. 
App., 10 S.W.2d 770, error refused. 
Vt.—Magwire v. 'Village of Spring- 
field, 17 A.2d 260, 111 VL 414. 

W. Va.—S. S. Kresge Co. v. City of 
Bluefield. 183 S.E, 601, 117 W.Va. 
17. 

Wis,--City of Milwaukee v. Meyer, 
224 X.W. 106, 198 Wis. 411. | 

63 O.J. p 755 note 68, p 756 notes 64, 
67, 69. 

Ordiaamoe held against public policy 
Ala.—City of Tuscaloosa v. Hanly, 
150 So. 499, 227 Ala. 513. 

SO. Cal.—Ferran v. City of Palo Al¬ 
to, 122 P.2d 965. 50 Cal.App.2d 374. 
Fla.—^Dufito V. Tucker. 153 So. 298, 
113 Fla, 621. 

Tex—Jones Fine Bread Co. v. City of 
Groesbeck, 148 S.W.2d 195, 136 
Tex 123, answer to certified ques¬ 
tion conformed to, Civ.App., 151 S, 

W. 2d 234. 

Enaotment haid not Invalid 
<1) Generally. 

Fla.—^Blalock v. Powledge, 179 So. 
772. 131 Fla, 498. 

X. C.—^Powell v. Maxwell, 186 S.E. 
326, 210 X.C. 211. 

(2) An ordinance was not void be¬ 
cause it imposed a tax on a business 
not wholly carried on within the city 
imposing the tax—Gooch Fdod Prod¬ 
ucts Co. V. Rothman, 268 X.W. 468, 
131 Xeh. 523. 

(3) License tax imposed in connec¬ 
tion with business done outside the 
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territorial limits, but within the po¬ 
lice Jurisdiction, of the taxing au¬ 
thority was held valid.—City of 
Dothan v, Alabama Power Co., 155 
So. 697. 229 Ala. 146. 

(4) An ordinance taxing gasoline 
shipped from within corporate lim¬ 
its to points outside, but within & 
city's police Jurisdiction, was not 
forbidden by a statute prohibiting 
the taxing of a business conducted 
wholly outside the corporate limiter 
of a municipality.—Standard Oil Co. 
V. City of Selma. 112 So. 532, 216 Ala. 
108. 

61. Colo.—^B. K. Sweeney Electrical 
Co. V. Poston, 132 P.2d 443, 110 
Colo. 139—City and County of Den¬ 
ver V. Armstrong, 97 P.2d 448, 105 
Colo. 290. 

D.C.—^Xelld V. District of Columbia,. 

110 F.2d 246. 71 App.D.C. 306. 

X.T.—^Lacidem Realty Corporation v. 
Graves. 43 X.EL2d 440, 288 X.T. 854^ 
motion denied 44 X.E.2d 627, 2S9 
X.T. 654, reargument denied 45 X. 
B.2d 176, 2S9 X.T. 676. 

Wash.—^State v. Pacific Tel. & Tel. 
Co., 118 P.2d 542, 9 Wash.2d 11— 
Northern Pac. Ry. Co. v. Henne- 
ford, 113 P.2d 545, 9 Wash.2d 18. 
Betroaetivity not forbidden 
Under some constitutions the enact¬ 
ment of retroactive license tax lawa 
is not forbidden.—State ex rel. Jack¬ 
sonville Gas Co. V. Lee, 150 So. 225,. 
112 Fla. 109. 

6a. U.S.—Great Northern Ry. Co. v. 
State of Washington, 57 S.Ct 397,. 
300 U.S. 154, 81 L.Ed. 573, rehear¬ 
ing denied Great Northern Ry. Co. 
V. State of Washington, 57 S.Ct. 
504, 300 U.S. 686, 81 L.£d. 888. 

I Fla.—State ex rel. Cole v. Keller, 176 
! So. 176, 129 Fla. 276—^Amos v.- 
Mathews, 126 So. 308, 99 Fla. 1, 65,. 
115. 

63. Ala.—^In re Opinions of the Jus¬ 
tices, 166 So. 706, 232 Ala. 56. 

X.C.—^E. B. Ficklen Tobacco Co. v.. 
Maxwell, 199 S.B. 405, 214 X.C. 
367. 

64. Hawaii.—^Territory v. Ontai, 2$. 
Hawaii 534. 

Acts or ozdinanoes held not invalid 
Fla.—State ex rel. McLeod v. Har¬ 
vey, 170 So. 153, 125 Fla. 742. 

La.—State ex ret Porterie v. Gros- 
Jean, 161 So. 871, 182 Ial 298. 

R.L—Thayer Amusement Corporation 
V. Moulton, 7 A.2d 682, 63 R.L 182, 
124 A.L.R. 236. 

65- Ariz.—Martin v. Moore, X43 P.2d. 
334, 61 Ariz. 92. 
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tions®^ or objections to particular features or re¬ 
quirements of the enactments and a number of 
considerations have been held to be immaterial to. 


or to have no effect on, the determination of the 
validity of such acts or ordinances.®^ 

Control of courts. The wisdom, reasonableness. 


66. Cal.—Roth Drugrs v. Johnson, 57 
P.2d 1022, 13 Cal.App.2d 720. 

_City of Lexington v. Edgerton. 

159 S.TV.Sd 1015, 289 Ky. 815, 151 
A.LuR. 1207. 

pa.—^American Stores Co. v. Board- 
man. Com.Pl., 46 Dauph.Co. 334. af¬ 
firmed 6 A.2d 826, 336 Pa. 36. 

Partlonlar ohjectioiis 

( 1 ) That payment of the tax di¬ 
minished the profits of the business. 

_^Dlxie Greyhound Lines v. McCar- 

roll, D.ClArk., 22 E.Supp. 985. 

<2) That conduct of a business in 
conformity with regulations would 
be unprofitable.*—General Outdoor 
Advertising Co. v. Department of 
Public Works, 193 N.B. 799, 289 
Mass. 149, appeal, dismissed General 
Outdoor Advertising Co. v. C all a h a n , 
56 S.Ct. 495, 297 U.S. 725, 80 L.Ed. 
1008, General Outdoor Advertising 
Co. V. Hoar, 56 S.Ct 495, 297 TJ.S. 
725, 80 L.Ed. 1008, and Brink v. Cal¬ 
lahan, 56 S.Ct. 496, 297 U.S. 725. 80 
L.Ed. 1008. 

^(3) That an act did not provide 
for Judicial review of the decisions 
of an administrative board where re¬ 
view of the board's action could be 
had by mandamus or other appropri¬ 
ate proceeding.—State v. Stark, 62 P. 
2d 890, 100 Mont. 365. 

(4) That no provision was made 
-for a penalty for default in payment 
of a fine imposed. In view of an¬ 
other statute conferring on magis¬ 
trates power to co mmi t as an aid 
in collection of a flna—^Thorne v. 
Casale, 128 A. 174, 101 N,JXaw 418. 

(5) That more money was recdized 
from the eziforcement of the enact¬ 
ment than was necessary for ad¬ 
ministrative expenses.—Gillett v. 
Golson. 198 So. 109, 144 Ela. 877. 

(6) That monopolistic tendencies 
of a business were discouraged.— 
“Hurt V. Cooper, Civ.App., 113 S.W- 
id 929, conforming to certified ques¬ 
tions 110 B.W.2d 896, 130 Tex. 433. 

<7) The absence of a provision for 
the automatic approval of applica¬ 
tions and the issuance of licenses on 
payment of a fee.—Mett v. City of 
Schenectady, 283 N.Y.S. 9, 157 Misc. 
208. 

(8) The failure of officials to hold 
inspections or to regulate. 

Ark.—City of Newport v. Toung, 293 
S.W. 711, 173 Ark. 735. 

Ohio.—City of Cincinnati v. Morton, 
IS N.B.2d 826, 58 Ohio App. 485. 
Wash.—State v. Miller, 271 P. 826, 
149 Wash. 645. 

67. U-S.—Rodgers v. U. S., C.C.A 
Tenn., 138 P.2d 992—Electric Bond 
& Share Co. v. Securities and Ex¬ 


change Commission, C.C.AN.Y., 92 
P.2d 580. affirmed 5S S.Ct. 678, 303 

U. S. 419, 82 UEd. 936, 115 AL.R. 
105. 

Minn.—Sverkerson v. City of Min¬ 
neapolis. 283 N.W. 555, 204 Minn. 
388, 120 AL.R. 944. 

Neb.—Nelsen v. Tilley, 2S9 N.W. 3S8, 
187 Neb. S2‘7, 12$ A.L.R. 729. 

N.C.—Snyder v. Maxwell, 9 S.E.2d 
19. 217 N.C. 617. 

Wash-—Northern Cedar Co. v. 

French, 230 P. 837, 131 Wash. 394, 
opinion modified on other grounds 
233 P. 39, 133 Wash. 692, and er¬ 
ror dismissed Northern Cedar Co. 

V. Gloyd, 46 S.Ct. 204, 270 U.S. 625, 
70 I^Ed. 767. 

Qpeoiflc featnzBs or zeoairemsats 
^ (1), Establishing Qualification re¬ 
quirements. 

Cal.—^Beard v. State Board of Em- 
balmers and Funeral Directors, 295 
P. 1052, 111 Cal.App. 659. 

N.T.—Benedetto v. Kern. 4 N.T.S.2d 
844, 167 Misc. 831, affirmed 7 N.T.S. 
2d 227, 255 App.Div. 753, affirmed 
19 N.E.2d 92, 279 N.T. 798. 

^ <2) Prescribing the taking of an 
examination. 

Pa.—Commonwealth v. Leswing, 

Quar.Sess., 55 Hontg.Co. 15, af¬ 
firmed 5 A.2d 808, 135 PASnper. 
485. 

Tex.—Ex parte Hollyfield, «8 S.W.2d 
112, 129 Tex.Cr. 412. 

37 C.J. p 221 note 26. 

(8) Providing for a refund. 

UL—Well-McLain Co. v. Collins, 71 
N.E.2d 91, 395 Ill. 603—People ex 
rel. Swartchild & Co. v. Garter, 35 
N.E.2d 64. 376 IlL 590. 

Ind.—Gafill V. Bracken, 145 N.R 312, 
195 Ind. 651, rehearing denied 146 
N.K 109. 195 Ind. 65L 
(4) Providing for a credit in con¬ 
nection with erroneous pe«rments.— 
People ex reL Swartchild & v. 
Carter, supra. 

(5> Providing for exemptions. 
Ark.-Wiseman v. Phillips, 84 S.W-2d 
91, 191 Ark. 63. 

Md.—J'ones v. Gordy, 180 A. 272, 169 
Md. 173. 

<6) Providing for a referendum as 
to whether licensing of slot machines 
should be permitted.—State ex rel. 
McLeod V. Harvey, 170 So. 153, 126 
Fla- 742. 

y (7) Requiring the furnishing of in¬ 
formation. 

Xj.s.—Electric Bond & Share Co. v. 
Securities and Exchange Commis¬ 
sion, aCAN.T., 92 P.2d 580, af¬ 
firmed 68 S.Ct. 678, 303 U.S. 419, 
82 L.Bd, 936, 116 A.L.R. 105. 

CSal.—Ex parte West, 243 P. 55, 75 
CaLApp. 591. 
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Ga.—City of Newnan v. Atlanta 
Laundries, 162 S.B. 497, 174 Ga. 
99, 87 AL.R. 507. appeal dismissed 
Atlanta Laundries, Inc., v. City of 
Newnan. 52 S.Ct. 495. 286 U.S. 526, 
76 LuEd. 1269. 

(S) Requiring security in connec¬ 
tion with the operation of the busi¬ 
ness. 

Ark.—^Hester v. Arkansas R. Com¬ 
mission, 287 S.W. 763, 172 Ark. 90. 
Cal.—People v. Henry, 21 P.2d 672. 
131 CaLApp. 83. 

(9) Specifying the persons and or¬ 
ganizations to whom the enactment 
applied.—C. P. Smith Co. v. Fitzger¬ 
ald, 259 N.W. 352, 270 Mich. 659, aP* 
peal dismissed C. F. Smith Co. v. At¬ 
wood. 56 S.Ct. 115, 296 U.S. 669, 80 
L-Ed. 470. 

Novelty in exacting a contribution 
of tangible property as a condition 
of enjosrlng a privilege does not ren¬ 
der the statute invalid.—^Leonard v. 
Earle, 141 A. 714, 155 Md. 252, af¬ 
firmed 49 S.Ct 372, 279 UJ3. 392, 73 
REd. 754. 

ба. Ala.—Stcmdard Oil Co. of Ken¬ 
tucky V. Limestone County. 124 So. 
523, 220 Ala. 33L 

63 C.J. p 756 note 80. 

Paxticiilav ooiMrtflerationji 

(1> Motive for imposing occupation 
or privilege tax.—^Knoxville & O. R. 
Co. V. Harria 43 S.W. 116, 99 Tenn. 
684, 63 L.R.A 921—37 OJ. p 185 note 

бб . 

(2) Unconstitutionality of methods 
adopted for expenditure of moneys 
raised.—Reif v. Barrett, 188 N.E. 889, 
355 ni. 104. 

(3> Fact that amount of occupa¬ 
tion tax was smalL—Stuttgart Rice 
Mill Co. V. Crandall, 157 S.W.2d 205. 
203 Arl^. 281. 

(4) Fact that municipality had 
rendered no service to particular 
business and that such business had 
never called for or needed any serv¬ 
ice.—City of Andalusia v. Fletcher. 
198 So. 64, 240 Ala. 110. 

(5) Inadequacy of police or fire 
protection furnished.—City of Prich¬ 
ard V. Harold, 188 So. 499, 28 Ala. 
App. 235, certiorari denied 186 So. 
504. 237 Ala. 277—Walden v. City of 
Montgomery# 108 So. 231, 214 Ala. 
409. 

(6) Whether tax may or must be 
passed on to consumer. 

Ala.—Woco Pep C^. of MontgmaMvy 
V. City of Montgomery, 121 0A 64. 
219 Ala. 73. 

Ill.—Fraaklia Ooimty Coal 42A v. 
Ames, 194 NJA 266^ 869 Ol. ML 
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or expediency of legislation with respect to li¬ 
censes and license taxes rests within the discre¬ 
tion of the legislative branch of the government 
alone,^^ and ordinarily the courts will not interfere 
as long as the enactment imposing the license or 
tax is within the limitations of the fundamental 
lawJ^> It has been held that the courts will inter¬ 
fere only where the regulations adopted are arbi¬ 
trary, oppressive, or unreasonable,or where the 
invalidity of the enactment^^ an abuse of dis- 
cretion^s clearty appears. 

Partial invalidity. An act or ordinance impos¬ 
ing an excise or license tax on a privilege or oc¬ 
cupation is not necessarily invalid as a whole mere¬ 
ly because a portion of the enactment is or may be 
invalid,as where the invalid portions are sepa¬ 
rable from the remainder of the enactment,75 Such 
legislation has been declared totally invalid, ho%v- 
ever, where the validity of essential and dependent 
provisions has not been upheld.^^ 

Persons entitled to raise questions of validity. 
A person is not estopped to question the validity 
of an act or ordinance requiring a license because 


of the fact that he has obtained a license,^ even 
though he has paid the tax for several years with¬ 
out protest^* However, a person may not com¬ 
plain of a defect or error in the passage of the act 
or ordinance which has not prejudiced him.7S 

b. As Dependent on Power 

An act or ordinance Imposlns ifeenses, or excise er li¬ 
cense taxes, must be within the limits of the power un. 
der which It is enacted. 

As a general rule an act or ordinance imposing 
licenses, or excise or license taxes, on an occupa¬ 
tion or privilege must be within the limits of the 
power under which it is enacted.^® The fact that 
such legislation partakes of the character of both 
a police regiilation and a revenue measure does not 
render the enactment invalid.*^ 

Police power. In order to be sustained as a val¬ 
id exercise of the police power, an act or ordi¬ 
nance requiring a license or imposing an excise or 
license tax must tend to promote or be sufficiently 
related to the public health, morals, safety, or wel- 
fare.S2 In other words, according to the judicial 


63. Cal.—^Edwards v. City of LiOB 
Angeles. 119 P.2d 370, 43 CaLApp. 
2d 62. 

Fla.—Gandy ▼. Boreas, 154 So. 24S, 
114 Fla. 503. 

X.J.—^Thorne ▼. Town of Keamy, 126 
A. 613, 100 N.J.LaW, 228. 

37 0.jr. p 135 note 63% 

VOL Ala.—City of Andalusia v. 

Fletcher. 198 So. 64. 240 Ala. 110. 
Cal.—Sivertsen v. City of Menlo 
Park, 109 P.2d 928. 17 C:al.2d 197. 
Fla.—Gandy v. Borras, 154 So. 24S, 
114 Fla. 503. 

37 CJ- p 185 note 68—63 C.J. p 756 
note 78. | 

71. Pa.—^Plynn ▼. Horst, SI A.2d 54, 
356 Pa. 20. 

Reasonableness In general see infra 
S le¬ 
va. Cal.—^Auston v. Wilson, 80 P.2d 
503, 27 Cal»App.2d 124. 

73L Okl.—^Ex parte Davis, Cr., 172 
P.2d 340. 

76. Mich.—C. P. Smith Co. v. Fitz¬ 
gerald, 259 K.W. 352. 270 Mich. 659. 
appeal dismissed C. F. Smith Co. v. 
Atwood.. 56 S.Ct 115. 296 U.S. 659. 
30 UEd. 470. 

K.C.—^American Exchange Xat. Bank 
V. Lacy, 123 S.E, 475, 188 X.C. 25. 
Or.—Safeway Stores v. City of Port¬ 
land, 42 P.2d 162, 149 Or. 581. 

75. X.C.—American Exchange Nat. 
Bank v. Lacy, 123 S.E. 475, 188 N. 

a 2 S. 

re. 111.—Winter t. Barrett, 186 N.E. 

113, 352 lU. 441, 89 A.L.R. 1398. 
rr. K.T.—Matter of Gilchrist, 131 K. 
T.& 24S, 110 Mise. 363. 


Va.—^Armour v. Richmond, 87 S.B. 
609, 118 Va. 217. 

78, Va.—Armour v. Richmond, su¬ 
pra. 

70. tr.S.—^Bradley v. Richmond, 66 
S.R S72. 110 Va. 521, affirmed 33 
S.Ct. 318, 227 U.S. 477, 57 LuEd. 
603. 

87 C,J. p 185 note 71. 

80. Ark.—City of Helena v. Russ- 
wurm, 79 S.W.2d 993, 190 Ark. 601. 

Fla.—^Hunter v. Green, 194 So. 379, 
142 Fla. 104. 

I*a.—State v. Wilson & CO. of Louisi¬ 
ana, 154 So. 636, 179 La. 64S. ap¬ 
peal dismissed Wilson & Co. of 
Louisiana v. State of Louisiana. 55; 
S.Ct. 78, 293 U.& 518, 79 L.Ed. 631. 
Miss.—City of Kosciusko v. No Equal 
Textile Co., 104 So. 102, 139 Miss. 
220 . 

Mo.—City of St. Charles v. St- 
Charles Gas Co., 185 S.W.2d 797, 
353 Mo. 996. 

N.M.—:rharp ▼- City of Clovis, 279 P. 

69. 34 N.M. 161. 

37 C.J. p 183 note 73. 

Power to license or tax generally see 
supra S 4. 

81. U.S.^—Fox Bllm Corporation v. 
Trumbull, D.C.Conn., 7 P.2d 715. 

Fla.—Jerome H. Sheip Co. v. Amos, 
130 So. 699, 100 Fla.. S63. 

N.M.—Tharp v. CSLty of Clovis, 279 
P. 69. 34 N.M. 161. 

Tenn.—Camden Fire Ins. Ass*n v. 
Hasten, 284 S.W. 905, 153 Tenn. 
675. 

Tex.—^Hurt v. Cooper, 'Civ.App., 113 
S.W.2d 929, conforming to oertiUed 
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questions 110 S.W.2d 896, 130 Tex. 
433. 

82, U.S.—Jackson v. State Board of 
Tax Com'rs of Indiana, D.Clhid., 
33 F.2d 652, reversed on other 
grounds State Board of Tax Com’rsr 
of Indiana v. Jackson, 51 S.Ct. 540., 
£83 U.S. 527, 75 L.Ed. 1248. 73 A. 
L.R. 1464, 75 AL.R. 1536, reheartaff. 
granted 51 S.Ct. 651, 75 UEd. 1474. 
Ariz.—Shropshire v. Peery, 141 P.2a 
852, 60 Ariz. 530. 

Fla.—McCroan v, Bloodworth, 198 So. 
431, 141 Pla, 435—Gandy ▼. Borras. 
154 So. 248, 114 Pla. 503. 

Ga.—^Bramley t. State, 2 S.E.2d 647.. 
187 Ga. 826. 

Ill.—Father Basil's Lodge v. City of 
Chicago. 65 N.E.2d 805, 893 HI 246 
—Scully V. Halllhan, 6 N.B.2d 176,. 
865 lU. 185—Nature's Rival Co. v. 
City of Chicago. 155 N.B. 856, 824 
Ill. 566—Frazer v. Shelton. 150 N. 
B. 696. 320 ni. 253. 43 A.L.R. 1086. 
Ind.—Hulbert y.> Mybeck, 44 N.E.2d 
830, 220 Ind. 530. 

Iowa.—State, for Use and Benefit of” 
Sioux City, v. Harrington, 296 N. 
W. 221, 229 Iowa 1092. 

Kan.—^Matheny y. City of Hutchin¬ 
son, 121 P.2d 227, 154 Kan. 682, 151 
A.L.R. 1187. 

Ky .—^Markendorf y, Friedman, 133 S, 
W.2d 616, 280 Ky. 484, 127 A.L.R. 
416, appeal dismissed Friedman v. 
Maricendorf, 60 S.Ct. 610, 309 U.S. 
627, 84 L.Bd. 937—Howard v. Leb- 
by, 246 S.W. 823, 197 Ky. 324. 

Md.—^Dasch y. Jackson, 133 A, 584,. 
170 Md, 25L 

Neb.—Golden y. Bartholomew, 293 N.. 
W, 356, 140 Neb^ 65. 
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decisions on the question, an act^^ or ordinance^^ \ imposing a license or license tax under the police 


state v. Moore, IS A,2d 14'3, 
*91 KH. 16—Chung Mee Restaurant 
Co. V. Healy, 171 A. 263, 86 N.H. 
483. 

X.J.—Becker v. Ptckersglll, 148 A. 

S59, 105 N.J.L.aw 51. 
y’\T—State ex reL New Mexico Dry 
Cleaning Board v. Cauthen, 152 P. 
2d 255, 48 N.M. 436. 
y.Y.—^People, on Complaint of Mar- 
Quardt, V. Adduci, 28 N.Y.S.2d oil, 
176 Misc. 697, reversed on other 
grounds S3 N.Y.S.2d 873—Good 
Humor Corporation v. City of Itong 
Beach, 22 N.T.S.2d SSS—People v. 
Idarlowe, 203 N.Y.S. 474, 40 N.Y. 
Cr. 448. 

Fa.—^Landau Plumbing and Heating 
Co. V. City of Philadelphia, 26 Pa. 
Dlst. & Co. 291. 

Yenn.—State Board of Examiners for 
Architects and Engineers v. Rodg¬ 
ers. 69 S.W.2d 1098, 167 Tenn. 874 
—Campbell v. McIntyre, 52 S.W. 
2d 162, 1^5 Tenn. 47. 

Tex.—^Henry v. State. 260 S.W. 190, 
97 Tex.Cr. 67—StroU v. State, 255 
S.W. 620, 95 Tex.Cr. 611, 30 A.L.R. 
1424. 

Vt.—^Vermont Salvage Corporation v. 
Village of St. Johnsbury, 34 A.2d 
1S8. 113 Vt. 341. 

37 C.J. p 185 note 76 [a]. 

of social interests 
In connection with the determina¬ 
tion of the validity of a licensing or¬ 
dinance, it was held that, under the 
police power, the extent of permissi¬ 
ble regulation of business or econom¬ 
ic activities depends on the balcuic- 
ing of social Interests and the facts 
of any given case.—^In re Porterfield, 
168 P.2d 706, 28 CaL2d 91. 

Dsolazation of legislative body 

Ordinance requiring license may 
not be upheld under the police pow¬ 
er by express or implied declaration 
of common council that public inter¬ 
est is involved, contrary to real facts. 
—City of Milwaukee v. Meyer, 224 N. 
W, 106, 198 Wis. 411. 

PrasexvatioiL of scenic beauty 
Mass.—General Outdoor Advertising 
Co, V. Department of Public Works, 
193 N.E. 799, 289 Mass. 149, appeal! 
dismissed General Outdoor Adver¬ 
tising Co. V. Callahan, 56 3.Ct. 495, 
297 U.S. 725, 80 L.Ed. 1008, General 
Outdoor Advertising Co. v. Hoar, 
56 S.Ct. 495, 297 U.S. 725. 80 Ii.Ea. 
1008, and Brink v. Callahan, *56 S. 
Ct. 496. 297 U.S. 725, 80 I..Ed. 1008. 

PreventioiL of eztortioii 
N.Y.—People v. Weller, 143 N.B. 206, 
237 N.Y. 316, 3S A.Ii.R. 613, af¬ 
firmed Weller v. People of State of 
New York, 45 S.Ct 656. 268 U.S, 
319, 69 L.Ed.*978, 

Price regulation 

Whether the public's interest In 
obtaining admission to theaters and 


other places of amusement for a rea¬ 
sonable price is such that a statute, 
regulating the price at which a re¬ 
sale of tickets may be made by bro¬ 
kers licensed under the statute, may 
reasonably be said to promote the 
public welfare does not determine 
the validity of the statute, unless the 
real abuse which the legislature 
sought to remedy or avoid was that 
of unreasonably high or exorbitant 
rates charged for a quasi-public serv¬ 
ice.—People V. Weller, 143 N.E. 205, 
237 N.Y. 316, 38 A.LuR. 613, affirmed 
Weller v. People of State of New 
York, 45 S.Ct. 556. 26S U.S. 319, 69 
D.Ed. 978. 

83. U.S.—Anton v. Van Winkle, D.C 
Or., 297 P. 340. 

Ariz.—Hunt v. Douglas Lumber Ca, 
17 P.2d 815, 41 Aris. 276. 

Ark.—'Alsup V. State, 10 S.W.2d 9,178 
Ark. 170. 

Colo.—^Dwyer v. People. 261 P. 858, 
82 Colo. 574. 

Pla.—Heller v. Abess. 184 So. 122. 134 
Pla. 610—Mayo v. Polk Co., 189 
So. 41, 124 Fla. 534, appeal dis¬ 
missed Polk V. Mayo. 57 S.Ct. 89, 
299 U.S. 507, 81 LuEd. 376. 
Ga.~~Camp v. S t a te, 1^4 S.£. 436, 171 
Ga. 25. 

IlL—^Elliott V. University of Illinois, 
8 N.R2d 647. 365 Ill. 338, certiorari 
denied 58 S.Ct. 11. 302 U.S. 692, 82 
L.Ed. 534. rehearing denied 58 S. 
Ct 133, 302 U.S. 774. 82 flUBd. 600. 
Iowa—State v. Logsdon, 243 N.W. 
4, 215 Iowa 1297. 

Ky.—HobUtzel v. Jenkins, 263 S.W. 
764, 204 Ky. 122. 

La.—Zerlin v. Louisiana Real Estate 
Board, 103 So. 528, 158 La. 111. 
Masa—^Liggett Drug Co. v. Board of 
XAcense Com’xs of City of North 
Adams, 4 N.E.2d 628, 296 Mass. 41 
—General Outdoor Advertising Co. 
V. Department of Public Works, 
193 N.E. 799, 289 Mass. 149, appeal 
dismissed General Outdoor Adver¬ 
tising Co. V. Callahan, 56 S.Ct 495, 
297 U.S. 725. 80 L.Ed. 1008, General 
Outdoor Advertising Qo. v. Hoar, 
56 S.Ct. 495, 297 U.S. 725, SO LuEd. 
1008, and Brink v. Callahan, 56 S. 
Ct 496, 297 U.S. 725, 80 L.Ed. 1008. 

'State v. Marcus. 299 N.W. 
241, 210 Minn. 576. 
jjont—State v. Bays, 47 P.2d 50, 100 
Mont 125. 

N.H.—State v. Cox. 16 A.2d 508, 91 
N.H. 137, affirmed Cox v. State of 
New Hampshire, 61 S.Ct 762, 312 
U.S. 569, 85 LuEd. 1049, 133 A.L. 
R. 1896, 

N.J.—Saks Theatrical Agency v. 

Mentine, 48 A.2d 644. 

N.Y.—People v. Perretta, 171 N.R 72. 
253 N.Y. 805, 84 A-UR. 636—Peo¬ 
ple r. Weller, 143 N.R 206, 2S7 N. 
Y- 316. 38 A.L.R. 613. affirmed Wel¬ 
ler ▼, People of State of New York, 
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45 S.Ct 556, 268 U.S. 819, 69 L.Ed. 
978. 

X.C.—State V. S^wrencc. 197 S.R 586, 
213 X.C. 674, 116 A.LuR. 1366. cer¬ 
tiorari denied Lawrence v. State of 
North Carolina, 69 S.Ct 105, 303 

U. S. 638, 83 L.Ed. 411. 

Okl.—Klrschner v. McCracken, 68 P. 

2d 793, 180 OkL 223. 

Pa.—Rock T. City of Philadelphia. 
19$ A. 59, 328 Pa. SS2, 114 A.L.R. 
567—Commonwealth v. Dougherty, 
40 A.2d 902. 156 Pa.Super. 520— 
Commonwealth v. Leswing, 5 A.2d 
809, 135 Pa.SupeT. 4S6—Common¬ 
wealth V. Markmann, 174 A. 6, 114 
Pa. Super. 29—Commonwealth v. 
McDermott, 94 Pa.Super. 470, af¬ 
firmed 145 A. 858, 296 Pa. 299— 
Commonwealth v. Kwlatkowskt, 89 
Pa.Super. 272—Commonwealth v. 
Briggs, 34 Pa.Dist A Co. 97—Com¬ 
monwealth V. Graver, Quar.Sess., 
18 Lehigh O 0 .L.J. 22. 

S.C.—Corpns JUzis cited in Southern 
Fruit Co. V. Porter, 199 S.E. 537, 
540, 188 S.C. 422. 

Tenn.—^Ross-Frankel, Inc. ▼. State. 

165 S.W.2d 696. 179 Tenn. 820. 
Tex.—Martin v. Railroad Commis¬ 
sion of Texas, Clv.App., 93 S.W. 2d 
1135, reversed on ether grounds 
106 S.W.2d 653, 130 Tex. 153. 

Vt.—ViUage of St. Johnsbury v. 

Aron, 151 A. 659, 163 Vt 22. 

87 C.J. p 185 note 75—68 CJ. P 756 
note 77. 

Act held not pzlma fade sOnUM of 
police power 

Pa.—Commonwealth v. Humphrey, 
136 A. 213, 288 Fa. 286. 

Factors held iimnatoTiaa 

In testing validity of regulatory 
statute, enrichment of school'^funds 
by license fees, and payment of ex¬ 
penses of licenses and regulation odt 
of money raised by taxation, are not 
generally material factors.—Nash- 
Finch Co. v. Beal, 248 N.W. 374, 124 
Neb. 835. 

84. U.S.—Jell-O Co. ▼. Brown, D.C. 

Wash., ‘3 F.Supp. 132. 
jUa.—^Walden v. City of Montgomery, 
108 So. 231, 214 Ala, 409—City of 
Birmingham ▼. Wilson, 172 So. 292, 
27 Ala.App. 288, certiorari denied 
172 So. 295, 233 Ala. 410. 

Cal.—^Vincent Petroleum Corporation 

V. Culver City, 111 P.2d 433, 43 
Cal.App.2d 511—^Martin ▼. Board of 
Sup'rs of Lake County, 26 P.2d 843, 
135 CaLApp. 96. 

Pla.—^Hunter r. Groe^ 194 So. 379, 
142 Fla. 104. 

Ga.—^Richardson ▼. Coker, 3 BJELfd 
636, 188 Ga. 176, followed in Ridi- 
ardson v. Boom; 3 &Jl3d 341. 
183 Ga. 177. 

IlL—Lamere v. dtr of Chicago^ 63 
N.R2d 863, 391 XIL 552—Chicago 
Cosmetic Co. v- City of Chicago^ 29 
N.R2d 496, 374 WL 564. 
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power, as a means of regulation, is valid only when 
it is within the limits of such power, and is in¬ 
tended for regulation; otherwise it is invalid,®^ 
as w^here the license or tax is unnecessarily imposed 
on an occupation or business not inherently subject 
to police regulation^® or on a business not suffi¬ 
ciently affected with a public interest®^ 

An act or ordinance imposing a license or license 


tax for revenue purposes, under the guise of a 
police or regulatory measure, is invalid.®® Al¬ 
though it has been held that a licensing enactment 
which has no regulatory provisions is solely a reve¬ 
nue measure and not within the police power,®® 
a regulatory enactment may not be condemned as a 
purely revenue measure as long as the enactment 
contains a sufficient number of genuine regulatory 
provisions;®® and the fact that some appropriate 


Ind.—^Town of Sellersburg v. Stan- 
forth. 1»S N.E. 4*37, 209 Ind. 229. 
Mich.--Cadr v. City of Detroit, 2S6 

X. W. SOS, 2S9 Mich. 499, appeal 
dismissed 60 S.Ct. 4T0, 309 U.S. 620. 
S4 D-Ed. 984. 

Mian.—City of Rochester v. Bemel, 
233 K.W. 862. 181 Minn. 596~State 
V. Municipal Court Officers of Min- 
neapoUs, 208 X.W, 642. 166 Minn. 
440. 

X.J.—^De Boos V. Chapman. 147 A. 
570, lOS X.J.Liaw 6 —Thome v. Cas- 
ale, 128 A. 174, 101 N.J.Law, 418— 
Thome V. Town of Kearny, 126 A. 
613, 100 X.J.Law 228—^Maplewood 
Tp. V. Albright. 176 A. 194, 13 X. 
J.Misc. 46. 

X.T.—^People ex rel, Stepskl v. 
ford, 36 X.E.2d 670, 256 X.T. 477— 
People V. American Wool Stock 
Corporation. 35 X.R2d 905. 286 X. 

Y. 77—^Baddour v. City of Long 
Beach, X.B.2d IS, 279 X.Y. 167. 
124 AiL.R 1003, reargument de¬ 
nied 19 X.E.2d 90, 279 X.T. 794. ap¬ 
peal dismissed 60 S.Ct. 77. 308 U. 
S. 503. 84 L.Ed. 431—People v. 
Stlegler, 290 X.T.S. 732. 160 MIsc. 
463—People, on Complaint of Gk>- 
bright V. 34th Street Hotel Co.. 
2S6 X.Y.S. 614, 158 Misc. 839, re¬ 
versed on other grounds People v. 
Thirty Fourth Street Hotel Co., 289 
X.Y.S. 893, 160 Misc. 243. 

Ohio.—State v. Deckebach, 149 X.R 
194, 113 Ohio St. 347. affirmed 47 
S.Ct. 630. 274 U.S. 392. 71 L.Ed. 
1115—City of Cincinnati v. Mor¬ 
ton, 16 X.R2d 826. 58 Ohio App. 
485. 

Okl.—Evans v. Watt. 35 P.2d 971, 169 
Okh 63—^Moore v. Oklahoma City, 
17 P.2d 953. 161 OkL 205. 

Pa.—City of Pittsburgh v, Ruffner, 4 
A.2d 224, 134 Pa.Super. 192—Com¬ 
monwealth V. Powers, Co., 86 
Fittsb.Leg,J, 434L 

S.C.—Ooxpxts Jszts cited In Southern 
Fruit Co. V. Porter, 199 S.R 537, 
540, ISS S.C. 422. 

TenzL—Miller v. City of Memphis, 
178 S.W.2d 382, 181 Tenn. 15, 151 
AUR. 1172. 

Wash.—City of Spokane v. T. 4 it.ham, 
42 P.2d 427, 181 Wash. 161—City 
of Tacoma v. Fox, 290 P. 1010, 153 
Wash. 825. 

37 C.J. p 185 note i5* 

Jurlsdictton outside of cozpoxste Itnu 
its 

ilusiness taxed by city only for po¬ 


lice supervision thereof in city's po¬ 
lice jurisdiction outside corporate 
limits must be classified according to 
its merit rating respecting necessity 
for such supervision, but such rating 
is not reQuired when exaction is for 
revenue.—^Alabama Power Co. v. City 
of Carbon Hill. 175 So. 289, 234 Ala. 
489. 


use of inflammable liquids in the 
cleaning process does not justify the 
examination and exclusion of per¬ 
sons from the dry cleaning or press¬ 
ing business under a licensing stat¬ 
ute. since the danger is a proper sub¬ 
ject of general laws.—State v, Har¬ 
ris. 6 S.R2d 854, 216 N.C. 746, 128 
AjL.R. 6 o 8 . 


86 - U.S.—^Marx v. Maybury, D.C. 
Wash., 30 F.2d 839—Baker v. Daly, 
D.COr., 15 F.2d 881. 

Arix.—^Buehman v. Bechtel. 114 P.2d 
227. 57 Ariz. 363, 134 A.L.R. 1874. 

Cal.—^Ex parte Wacholder, 36 P.2d 
705. 1 Cal.App.2d 254. 

Conn.—State v. Kievman. 165 A 601, 
116 Conn. 458. 88 AL.R. 962. 

IlL—Village of Kincaid v. Vecchi, 164 
X.B. 199, 382 ni. 586—Doe v. Jones. 
158 X.R 703, 327 Ill. 3S7—Frazer 

V. Shelton. 150 X.R 696. 820 IlL 
253, 43 AL.R. 1086. 

Ky.—^Rawles v, Jenkins. 279 S.W. 
350, 212 Ky. 287—Ware v. Ammon, 
278 S.W, 593, 212 Ky. 152. 

X.Hl—State V. Moore. 13 A2d 143, 
91 X.H. 16. 

X.T.—^People v. Kozanowskl. 239 X. 
T.S. 706, 136 Misc. 353. 

X.C.—State V. Harris. 6 S.E.2d 854. 
216 X.C. 746. 128 A.L.R. 658. 

X.D.—State v. Cromwell, 9 X.W. 2 d 
914, 72 X.D. 565. 

S.C.— Corpus juris cited in. Southern 
Fruit Co. V. Porter, 199 S.R 537. 
540, 188 S.C. 422. 

VL—^Vermont Salvage Corporation v. 
Village of St. Johnsbury, 34 A2d 
188, 113 Vt. 341. 

Wis.—City of Milwaukee v. Meyer. 
224 X.W. 106. 198 Wis. 411. 

37 aJ. p 185 note 76. 

86 . U.S.—^Xew State Ice Co. v. Lieb- 
mann. D.C.OkL, 42 F.2d 913, af¬ 
firmed, C.C.A, Southwest Utility 
Ice Co. V. Liebmann, 52 F.2d 349. 
affirmed New State Ice Co. v. Lieb¬ 
mann. 52 S.Ct. 371, 285 U.S. 262, 76 
UEd. 747. 

Hawaii.—^Territory v. Kraft, 33 Ha¬ 
waii 397. 

N.H.—State v. Moore, 13 A2d 143, 91 
N.H. 16. 

X.C.—State V. Harris, 6 S.E.2d 854, 
216 X.C. 746, 128 AL.R, 658. 

Va.—^Moore v. Sutton, 39 S.E.2d 348, 
185 Va. 481. 

37 C.J. p 185 note 77. 

Proper subject of general laws 
The danger to workmen from the 
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87- U.S.—Southwest Utility Ice Co 
V. Liebmann, C.CA.Okl., 52 F.2d 
349, affirmed 52 S.Ct. 371, 285 U.S. 
262. 76 L.Bd. 747. 

Fla.—Sullivan v. DeCerb, 23 So.2d 
571, 156 Fla. 496. 

88 . Ark.—City of Helena v. Russ- 
wurm, 79 S.W.2d 993, 190 Ark. 601 
—City of Ft. Smith v. Roberts. 9 
S.W.2d 75. 177 Ark. 821. 
m.—^Bauer v. City of Chicago, 151 
X.R 902, 821 IlL 259—Aberdeen- 
Franklin Coal Co. v. City of Chica¬ 
go. 145 X.R 613, 315 IlL 99. 

Iowa.—^Edwards & Browne Coal Co. 

V. Sioux City, 240 X.W. 711, 213 
Iowa 1027. 

Me.—State v. Brown, 188 A 713, 135 
Me. 36. 

Mich.—North Star Line v. City of 
Grand Rapids. 244 X.W. 192, 259 
Mich. 654. 

Minn.—^Barron v. City of Minneapo¬ 
lis. 4 X.W.2d 622, 212 Minn. 566. 
Pa.—Grant v. City of Philadelphia. 

17 Pa.Dist. & Co. 333. 

S.C— Corpus Juris dted in Southern 
Frixit Co. V. Porter, 199 S.R 637, 
540. 188 S.C. 422. 

Vt—^Vermont Salvage Corporation v. 
Village of St. Johnsbury, 34 A2d 
188. 113 Vt 341. 

87 C.J. p 185 note 78. 

Reasonableness of amount of fee or 
tax see infra $ 19. 

Enactment held partially valid 
X.M.—^Daniel v. City of Clovis, 280 
P. 260. 34 X.M. 239. 

Statute held valid 

Ark.—^Merritt v. Gravenmier, 277 S. 

W. 526. 169 Ark. 779. 

99m IlL—Lamere v. City of Chicago, 
83 X.R2d 863, 391 IlL 552. 

90m lU.—Larson v. City of Rockford. 
21 X.B.2d 396, 371 IlL 441*—Stearns 
V. City of Chicago, 13 N.R2d 63, 
368 IlL 112, 114 AL.R. 1507—aty 
of Chicago V. Arbuckle Bros., 176 

X. B. 761, 344 IlL 697. 

Mont--^tate v. Police Court of City 
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regulatory features are omitted from a regulatory 
licensing enactment,®^ which incidentally raises rev- 
enue^2 or creates a profit, or seeks to compel the 
persons causing the expense of regulation to pay 
such expense,does not militate against its va¬ 
lidity, as against the objection that it is a revenue 
measure. Moreover, an ordinance intended as a 
police regulation, and not as a revenue measure, 
may not be held invalid under a statute relating to 
license taxes for revenue.®^ 

Taxing power. In the absence of authority for 
such legislation, a license tax for revenue purpos¬ 
es may not validly be enacted.*® WTiere the taxing 
power exists, however, a license tax imposed as a 
revenue measure may not be declared invalid as an 
unlawful use of the police power.*^ An act or 
ordinance exacting an excise or license tax for 
purposes of revenue must not exceed the limita¬ 
tions of the taxing power if the validity of the en¬ 


actment is to be upheld,*® and it has been held that 
a regulatory licensing enactment passed under the 
guise of a revenue measure is void.** 

e. Certainty in General 

Licensing legislation must be direct, positive, and 
certain In its terms and conditions. 

An act or ordinance requiring a license or impos¬ 
ing an excise or license tax on an occupation or 
pri'vilege must be direct, positive, and certain in its 
terms and conditions^! and must tend in some de¬ 
gree to accomplish the object for which the licens¬ 
ing power is granted.® In order to be valid and op¬ 
erative it must be certain and definite as to who 
shall issue the licenses^* as to the duration of the 
license or the period covered by the tax,^ and as 
to the class of persons® and the occupations or 
privileges® intended to be subject to its provisions. 
If the tax is for revenue purposes, the act or or- 


of Bozeman, 219 P. 810, 68 Mont. 
495. 

91. Tex.—City of Fort Worth v. 
Gulf Reflningr Co., 83 S.W.2d 610, 
125 Tex. 512. 

92. Tex.—City of Fort Worth v. 
Gulf Refining Co., supra. 

93. Ark.—City of Ft Smith ▼. Rob¬ 
erts. 9 S.W.2d 75. 177 Ark. 821. 

94. Pa.—American Baseball Club of 
Philadelphia v. City of Philadel¬ 
phia. 167 A. 891, 812 Pa. 811. 92 
AXuR. 386, appeal dismissed 54 
S.Ct 128. 290 U.S. 595, 78 X.Bd. 
524. 

95. Mo.—Ex parte Smith, 132 S.W. 

607, 231 Mo. 111. I 

90, Ark.—City Of North Little Rock I 
V. Kirk, 292 S.W. 993, 173 Ark. 554. 
Mo.—^Kroger Grocery & Baking Co. v. 
City of St Louisi, 106 S.W.2d 435, 
841 Mo. 62, 111 AL.R. 589. 
Servsinne measnre held aufliozlzed 
Ariz.—City of Glendale v. Betty, 43 
P.2d 206, 45 Ariz. 827. 

97- Ariz.—City of Glendale v. Betty, 
supra. 

90 ^ Xr.S.—Dixie Greyhound Lines v. 

McCarroll, D.C.Ark., 22 F.Supp. 985. 
Ariz.—State v. Jobin, 118 P.2d 97, 54 
Ariz. 141, affirmed Jobin v. State 
of Arizona, 62 S.Ct 1231, 816 U.S. 
584, 86 L-Ud. 1691, 141 ALuR. 514. 
rehearing granted 63 S.Qt 658, 318 
U.S. 797, 87 L.Bd. 1161, vacated 63 
S.Ct 890, 319 U.S. 108, 87 KEd. 
1290—Giragi v. Moore, 64 P.2d 819, 
49 Ariz. 74, 110 AL.R. 820, appeal 
dismissed 57 S.Ct. 946, 801 U.S. 670. 
81 UEd. 1334. 

Ky.—Commonwealth, by Nelson, v. 
Dixie Greyhound Lines, 72 S.W.2d 
1032, 255 Ky. 111. 

Mich.--0. F. Smith Co. v. Fitzgerald. 
259 N.W. 852, 270 Mich. 659, appeal 


dismissed C. F. Smith Co. v. At¬ 
wood. 56 S.Ct 115, 296 U.S. 659. 80 
LEd. 470. 

Mo.—Village of Beverly Hills v. 
Schulter, 180 S.W.2d 532, 344 Mo. 
1098. 

Ohio.—Wolpa V. Hambly, 158 NJB. 

135, 20 Ohio App. 236. 

Pa.—Kinderman v. City of Philadel¬ 
phia, 19 Pa.Di8t & Co. 71. 
PesignatloB. of tax held immaterial. 
—City of Sheridan v. Litman, 828 P. 
628, 32 Wyo. 14. 

99. Md.—Maryland Theatrical Corpo¬ 
ration V. Brennan, 24 A2d 911, 180 
Md. 877. 

1- CaL—City of San Mateo v. Mul- 
lin, 139 P.2d 851, 59 Cfel.App.2d 652 
—^Ex parte Wacholder, 86 P.2d VO'S, 
1 CaLApp.2d 254. 

Fla.—State ex reL Taylor v. City of 
Tallahassee, 177 So. 719, 130 Fla. 
418—State ex rel. Zbar v. Mizell, 
142 So. 824, 106 Fla. 65. 

Ga.—Beck & Gregg Hardware Co. v. 
State Revenue Commission, 169 S. 
B. 114, 176 Ga- 896--Case-Fowler 
Lumber Co. v. Winslett, 149 S.E. 
211, 168 Ga. 808. 

IlL—^Krebs v. Thompson, 66 NJE.2d 
761, 387 lU. 471. 

87 C.J. P 186 note 81. 

Certainty as to fee or tax see infra 
9 18. 

Snaotmeot held not Invalid for asomr. 
tainty 

(1) Generally. 

U.S.—^Utah Power A Light Co. v. 

Pfost, D.C.Idaho 62 F.2d 226. 
Alaska.—^Territory v. Pacific Ameri¬ 
can Fisheries, 7 Alaska 160. 

Ga.—Wolford Oil Co. of Georgia v. 
City of Dahlonega, 173 S.B. 85, 178 
Ga. 337—Southern Buralist v. City 
I of Carrollton. 149 RE. 882, 169 Ga. 
112 . 


N.C.—^E. B. Ficklen Tobacco Co. v. 
Maxwell, 199 S.R 405, 214 N.a 867. 

5. C.—State V. Ross, 194 S.B. 489, 185 
S.C. 472. 

Tex.—^Mims v. City of Fort Worth, 
Civ.App., 61 S-W.2d 539. 

(2> Chain store license tax act is 
not invalid because of failure to spe¬ 
cify the extent and proportion of li¬ 
ability of a subsidiary corporation.— 
Safeway Stores, Inc., of Texas v. 
Sheppard, TexCivApp., 158 S.W.2d 
319, error refused. 

2. Conn.—^State v. Cederaski, 69 A 
19, 80 Conn. 478. 

37 aJ. p 186 note 82. 

3. lU.—People v. Crotty. 93 Uh 180- 
37 C.J. p 186 note 86. 

4. Me.—State v. Thompson, 190 A. 
255, 135 Me. 114. 

87 C.J. p 186 note 85. 

6. Ky.—City of Lexington v. Edger- 
ton, 159 S.W.2d 1015, 289 Ky. 815, 
151 AL.R. 1207. 

i Neb.—Gooch Food Products Co. v. 
Rothman, 268 N.W. 468, 131* Neb. 
523— P, F. Petersen Baking Co. v. 
City of Fremont, 228 N.W. 256, 119 
Neb. 212. 

37 C.J. p 186 note 88. 

& OkL—^Ex parte Davis^ 114 P.2d 
186, 72 Okl.Cr. 152. 

87 C.J. p 186 note 84. 

Patent azzor 

Where, despite a patent error in 
the wording of a license tax ordi¬ 
nance, a reading of the ordinance In 
its entirety left no reasonable basts 
for uncertainty about the bostnesses 
coming within Its contemplation, the 
error did not invalidate the ordi¬ 
nance.—City of SL Charles t. Union 
Electric Co. of Mo, HaApp., 235 S. 

vr.id isi. ' 
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dinance in^)osing it need not provide for any sys¬ 
tem of regulation or inspection of the occupations 
taxedJ 

Naming ocaipaiions. It is not necessary that 
each particular occupation should be named, if the 
occupations intended to be taxed can be definitely 
determined and, where the occupation or busi¬ 
ness is a distinct and recognized branch of commer¬ 
cial enterprise, it is sufficient to designate it by the 
name by which it is commonly known.s 

Siaiefnent of purposes. Unless required by a 
constitutional provision!^ or a statute,the pur¬ 
poses for which a privil^e or license tax is im¬ 
posed need not be stated in the measure imposing 
it^^ Some license tax enactments have been held 
not to violate a constitutional provision requiring 
a tax measure to state distinctly or directly the ob¬ 
ject of the tax,^* and in some cases such a consti¬ 
tutional or statutory provision has been held not to 
apply to a measure imposing an excise tax, or a li- 
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cense fee or tax, on an occupation or privilege.!^ 
d. Administrative Bodies or Officials 

Licensing legislation may validly establish a proper¬ 
ly constituted body of officials for administrative purposes 
and may validly confer appropriate duties on such 
bodies or officials. 

Licensing enactments may validly establish a 
properly constituted body of officials for adminis¬ 
trative purposes^5 and may validly confer appropri¬ 
ate duties on such bodies or officials.^^ The vesting 
of duties in administrative officials by an act or 
ordinance requiring a license or imposing an ex¬ 
cise or license tax, however, must not amount to 
an unlawful delegation of legislative^^ or judicially 
power, but in the application of this rule the con¬ 
ferment of merely administrative duties is not ob- 
jectionable.!® "^Tiere discretion is to be exercised 
by administrative officials, proper standards or 
guides for the use of such discretion may^® and, as 
a general rule, must^i be established by the enact- 
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7. Ark.—v. Hot Springs. 217 
S.W. 769. 141 ApJc. 521. 

8. La. —State t. Totman, 31 So. 320, 
106 iLa. 662. 

37 C.J. p 1S6 note tS. 

9- Md.—State T. Shapiro. 101 A. 703, 
131 MdL 16$, Ann.Ca3.101&£l 196. 

37 C.J. p 136 note SO. 

10. Mich.—^Moreton t. Haggerty, 216 
X.W. 450, 240 Mich. 584. 

37 O.J. p 1S6 note SO. 

11. Ky.—^Pure Milk Producers & 
Distributors Ass’ns v. Morton, 125 
S.W.2d 216. 276 Ky. 736. 

ISu Ky,—Cumberland Tel. & Tel. Co. 

V. Calhoun, 151 S.W. 659, 131 Ky. 
241. 

37 O.J. p 186 note 92. 

13. U.S.—^Monamotor Oil Co. v. 
Johnson, D.C.lowa, 3 F.Supp. 189. 
affirmed 54 S.CL 575, 292 U.S. 86. 
78 L.Ed. 1141. 

Mich.—^Moreton t. Haggerty, 216 N. 

W. 450. 240 Mich. 5S4. 

Ohio.—Volk ▼. Ihratt, 11 Ohio Supp. 

112 . 

S.C.—Carolina Music Co. v. Query, 6 
S.K.2d 473, 192 S.C. 308. 

’Wyo.—City of Sheridan v. Litman, 
228 P. 628, 32 Wyo. 14. 

Aria.—City of Glendale v. Betty, 
43 P.2d 206. 45 Ariz. 327. 

Ky.—Pure Milk Producers & Distrib¬ 
utors As8*ns T. Morton, 125 S.W.2d 
216. 276 Ky. 786. 

Okl.—Ex parte Marler, 282 P. 853, 
140 Okl. 194. 

27 C.J. p 186 note 93. 

Appliofttioa of slTirilaT yoqiitzeauEiit 
A constitutional requirement that a 
tax law distinctly state the tax 
soui^t to be collected and the ob¬ 
ject for which proceeds shall be ap¬ 
plied does not cover excise taxes on 


an occupation.—City of Glendale v. 
Betty, 43 P.2d 206, 45 Ariz. 327. 

15. N.D.—State ex reL City of Bis¬ 
marck T. District Court in and for 
Burleigh County. 2S3 N.W. 744, 64 
N.D. 399. 

Licensing boards and officers general¬ 
ly see infra 9 87. 

16. Cal.—Vaughn v. Board of Police 
Com'rs of City of Los Angeles, 140 
P.2d 130, 59 CaLApp.2d 771, appeal 
dismissed 64 S.CL 639, 321 U.S. 
751. S8 L.Ed. 1052—People v. Hen¬ 
ry. 21 P.2d 672, 1*31 Cal.App. 82. 

Fla—^Robinson v. Florida Dry Clean¬ 
ing & Laundry Board. 194 So. 269. 
141 Pla. 'S99—State ex rel. Davis v. 
Rose. 122 So. 225, 97 Fla 710. 

X.J.—McBride v. Clark, 127 A 550. 
101 N.J.Law 223. 

N.Y.—^Benedetto v. Kern, 4 N.T.S.2d 
844, 167 Misc. 831, affirmed 7 N.Y. j 
S.2d 227, 255 App.Div. 753, affirmed 
19 Kr.E.2d 92, 2T9 X.Y. 798. 

Tenn.—s£ate v. Nolan, >20 S.W.2d €01. 
161 Tenn. 293. 

17. Ark.^—Wiseman v. Phillips, 84 S. 
W.2d 91, 191 Ark. 63. 

Conn.—Connecticut Baptist Conven¬ 
tion V. McCarthy, 25 A.2d 656. 128 
Conn. 701. 

lU.—Krebs v- Thompson, 56 N,R2d 
761, 387 IIL 471—Department of 
Finance v. Gold, 17 N.E 2d 13. '369 
Ill. 497—^People ex rel. Rice v. Wil¬ 
son Oil Co.. 4 N.E.2d 847, 364 Ill. 
406. 107 AL.R. 1500. 

Md.—^Leonard v. Earle, 141 A 7X4, 
155 Md. 252. affirmed 49 S.CL 372, 
279 U.S. 392, 73 UEd. 754. 

Minn.—State v. Marcus, 299 N.W. 

241, 210 Minn. 576. 

Ohio.—State v. Fields, App.. 35 N.E. 
2d 744. 

18. Cole.—^B. K. Sweeney Electrical 
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Co. V. Poston, 133 P.2d 443, 110 
Colo. 1*39. 

m.—^People ex rel. Swartchild & Co. 
V. Carter. 35 N.E.2d 64, 876 IIL 
590—^Department of Finance v. 
Gandolfl, 80 NJB.2d 787, 375 HI. 
237—^Department of Finance v. Co¬ 
hen, 17 N.E.2d 327, 369 DL 510— 
People ex rel. Rice v. Wilson Oil 
Co., 4 N.K2d 847, 864 XU. 406, 107 

AL. iL 1500. 

AdJudioatioiL of deficdeiicies 
Act imposing tax on retail sellers 
is not unconstitutional because state 
comptroller is given power to adju¬ 
dicate fact of deficiencies in pay¬ 
ments of tax as result of negligence 
and fraud with intent to evade pay¬ 
ment, and to exact penalty therefor, 
since taxpayer is not denied right to 
contest facts on which the imposi¬ 
tion Is made.—Jones v. Gordy, 180 
A 272, 169 Md. 173. 

19. Minn.—State v. Marcus, 299 N. 

W. 241, 210 Minn. 576. 

20. Conn.—State v. Klevman, 165 A. 
601, 116 Conn. 458. 88 AL.R. 962. 

81. U.S.—Utah Power & Light Co. v, 
Pfost, D.C.Idaho, 52 P.2d 226. 
Cal.—In re Porterfield, 1-68 P.2d 706. 
28 Cal.2d 91—Carter v. Stevens, 295 
P. 28. 211 CaL 2S1. 

Conn.—Connecticut Baptist Conven¬ 
tion V. McCarthy, 25 A2d 656, 128 
Conn. 701. 

Ga.—Case-Fowler Dumber Co. v. 

Winslett, 149 SJS. 211. 168 Gau SOS. 
Mich.—^Blumlo V. Hampton Township 
Board Bay County, 15 N.’W.2d 705, 
309 Mich. 452. 

N.a—State V. Harris, < SJB.2d 854; 

216 N.C. 746, 128 AUR. 658. 

VL—Vermont Salvage Coiporation v. 
Village of SL Johnsbory, 34 A2d 
188. 118 VL 841. 
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meat In prescribing guides for administrative no objection to a licensing ordinance, vesting the 

action, the enactment need not cover every detail,^^ power in a dty council to grant or refuse licenses, 

and it need not fix all the conditions on which a that it does not prescribe any standards to guide 

license may be granted by an official where it would the council in the exerdsc of this function.^® 

be impracticable to lay down a comprehensive rulers 

or where the enactment relates to the administra- § 16. Reasonableness in General 
tion of a police regulation and is necessary for the ^ statute, ordinance, or local law licensing or tax- 
protection of the public.24 In some instances a Ing an occupation or privilege must be reasonable In 
regulatory measure vesting an absolute discretion in terms and conditions. 

an administrative body to grant or refuse a license A statute licensing or taxing an occupation or 
has been held valid,25 and it has been held to be privilege,^7 and likewse an ordinance, or local law 


Discretion In gfranting or refusing 
licenses generally see inffa { 38. 

, OrdinsaLce luAd valid 

Where board of health was gov¬ 
erned hy its rules and regulations 
and the sanitary code of the state de¬ 
partment of health, ordinance provid¬ 
ing that no person shall slaughter 
poultry for commercied xxse without a 
permit from the board of health was 
not void as failing to set up a stand¬ 
ard hy which the board may be gov¬ 
erned in passing on applications for 
permits.—Kurinsky v. Board of 
Health of Liakewood Tp., 24 A.2d 803, 
128 N.J.Law 186. 

82. Tex.—parte HoUyfield, 88 S. 
W.Sd 112. 120 TotCr. 412. 

23. Mont.—State v. City of Billings, 
255 P. 11, 70 Mont 26, 64 A.I 1 .R. 
1001. 

84. Mont.—State v. City of Billings, 
supra. 

25. R.I.—^Thayer Amusement Corpo¬ 
ration V- Moulton, 7 A.2d 582, €3 R. 
L 182, 124 AJaJR. 236. 

861 Minn.—State v. Morrow; 221 N. 
W. 428, 176 Minn. 386. 

27. U.S.—^Montejano v. Rayner, D.C 
Idaho, 33 F.Supp. 435. 

Pla.—State ex reL James v. Qerrell. 
188 So. 812, 137 Pla. 324—Gandy v. 
Borras, 164 So. 248, 114 Fla. 663. | 

Mass.—General Outdoor Advertising 
Co. V. Department of Public Works, 
103 N.B. 700, 280 Mass. 140, appeal 
dismissed General Outdoor Adver¬ 
tising Co. V. Callahan, 66 S.CL 496, 
297 U.S. 725, 80 KEd. 1008, General 
Outdoor Advertising Co. v. Hoar, 
56 act. 405, 207 U.S. 723, 80 L.£d. 
1008, and Brisk v. Callahan, 56 a 
Ct 496, 207 U.S. 725, 80 L>.Ed. 1008. 
Neb.—^Boomer v. Olsen, 10 N.W.2d 
507, 143 Neh. 679—Nelsen v. Tilley, 
280 N.W. 338, 137 Neb. 327, 126 A. 
JmB, 720. 

N.£L—^Xn re Opinion of the Justices, 
190 A. 801, 88 NJS. 600. 

Wash.—Corpus gorls guoted im State 
V. lAwton, 172 P.2d 466, 471, 25 
Wash.2d 750—Corpus Juris taotad 
in Finos v. Netherlands American 
Mortgage Bank. 265 P. 167* 172, 
147 Wash. 86. 

37 C.J. p 186 note 0«. 


Reasonableness of: 

Classification of occupations and 
privileges for licensing and tax¬ 
ation see infra § 22. 

Fee or tax see infra § 19. 

Sfeatotos Xiald not uu r eo s o uah l o, op- 
psesidve, ox azhitraxy 

(1) In general. 

U.S.—^Barwlse v. Sheppard, Tex., 57 
act. 70. 200 U.a 33. 81 UEd. 23, 
rehearing denied 57 S.Ct. 220, 290 

U. a 622, 81 luEd. 458—Norwood v. 
Ward, D.aN.Y., 46 F.2d 312, af¬ 
firmed Norwood V. Bennett, 61 a 
Ot. 494, 283 n.S. 800, 75 LLEd. 1422 
—Marx V. Maybury, D.C.Wash., 36 
F.2d 307, appeal dismissed 52 a 
Ct 6, 284 U.S. 601, 76 U-Ed. 588. 

Alaska.—U. a v. Dasher, 9 Alaska 
710. 

Ark.—Cap P. Bourland Ice Co. v. 
Franklin Utilities Qo., 22 S.W.2d 
093, 180 Ark. 770, 68 AjiL*.R. 1018. 
CaL—Moore v. Webb, 26 P.2d 22. 219 
CaL 304. 89 A.D.R. 033—Ex parte 
Weisberg, 12 P.2d 446, 215 CaL 
624—People v. Henry, 21 P.2d 672, 
131 CalApp. 82. 

Colo.—Rinn v. Bedford, 84 P.2d 827, 
102 Colo. 475. 

Fla.—State Board of Funeral Direc¬ 
tors and Embalmers for Florida v. 
Cooksey, 3 So.2d 602, 147 Fla. 337. 
788, reheard State Board of Funeral 
Embalmers v. Cooksey^ 4 So.2d 263, 
148 Fla. 271—C. V. Floyd Fruit Co. 

V. Florida Citrus Commission, 176 
So. 248. 128 Fla. 565. 112 A.LJI. 
562, followed in Stewart v. Knott, 
175 So. 254, 128 Fla, 654—Gandy v. 
Borras, 154 So. 248, 114 Fla. 503 
—Gray v. Central Florida Lumber 
Co., 140 So. 320. 104 Fla. 446. re¬ 
hearing denied 141 So. 664, 104 Fla. 
446, certiorari denied Central I7or- 
ida Lumber Co. v. Gray, 63 S.Ct. 
34, 287 U.S. 634. 77 L.Ed. 540. 

I Ga.—Standard Oil Co. of Kentucky v. 
State Revenue Commission, 176 S. 
R 1, 179 Ga. 371—Ham v. State, 2 
S.E.2d 604, 59 Ga.App. 872. 
t Md.—Leonard v. Earle. 141 A. 714, 
166 Md. 252, affirmed 49 S.Ct. 272, 
270 U.S. 302, 73 L.Ed. 754. 

Mass.—^McMurdo Getter, 10 NJE2. 

2d 139. 208 Mass. 363. 

•MTtnn. —State V. Marcus; 209 N.W. 

241, 210 Minn. 576. 

2£iS8._Qulf Refining Ca V. Stone, 21 
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So.2d 19, 107 Miss. 718—Mississippi 
State Tax Commission v. Flora 
Drug Co., 14S So. 373, 167 Bliss. 1. 
Mont,—SUndard Oil Co. (Indiana) v. 
State Board of Eaualizatlon, 90 P. 
2d 220, 110 Mont. 5. 

N.H.—^Havens v. Attorney General. 

14 A.2d 636, 91 N.H. 115. 

OkL—Jack Lincoln Shops v- State 
Dry Cleaners’ Board, 133 P.2d 382. 
102 Okl. 261, appeal dismissed 63 
S.Ct 1448, 320 U.S. 208, 87 L.Ed. 
1847. 

Pa.—Stephano Broa v. Hamilton. 

Com.PL. 48 Dauph.Co. 439. 

Tex.—Group No. 1 Oil Corporation 
r. Sheppard, CivA^pp., 80 S.W.2d 
1021, error refused. 

Utah.—Garrett Freight Lines v. State 
Tax Commission, 135 P.2d 623, 103 
Utah 300. 148 A.L.R. 1003. 

Wash.—^Texas Co. v. Cohn, 112 P.2d 
522, 8 Wash.2d 360, followed in In¬ 
land Empire Refineries v. State, 112 
P.2d 541, 8 Wash.2d 723 and Mon¬ 
tana Headlight Oil Co. v. State, 112 
P.2d 541, 8 Wash.2d 724. 

12 C.J. p 849 notes 82, 38. 

(2) Requirement that a licensee 
should not interfere with the equal 
rights of other licenseea—>Sheehan 
V. Division of Motor Vehicles of 
State of California, 35 P.2d 369. 140 
C!al.App. 200. 

GasoUsa tax 

(1) Gasoline tax is not rendered 
invalid as being arbitrary, unreason¬ 
able, and discriminating, by the mere 
fact that the fee or tax must be paid 
for gasoline with which to operate 
automobiles upon the highways of 
the state, while it need not be paid 
for gasoline for operating vehicles 
propelled by steam, electricity, or by 
any other power. 

Ark.—Standard Oil Co. v. Brodie, 230 
S.W. 753. 153 Ark. 114. 

Ind.—Gafill v. Bracken, 145 N.R 812, 
195 Ind. 551, rehearing denied 146 
N.R 109, 195 Ind. 651. 

(2) Likewise the tax Is not invalid 
because not imposed on sales mipda 
for other purposes.—^Amos v. Gann* 

; 04 So. 815, 84 Fla. 2SS. 

(3) Nor is the statute arbltnuEp bar 
reason of the fact that the ia|: aeed 
not be paid on gaseltBe puPeiN8Mi 
outside the atade^^tandaiG 

r. Bivdie, 289 &WV KM, 168 Jjdk; IMIC 
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licensing or taxing an occupation or privileges* 
must be reasonable in its terms and conditions; if 
it imposes a license or tax in such a manner or on 
such terms as to be unreasonable, oppressive, or in 
restraint of trade, it is void-S* An act or ordinance 
is not arbitrary, oppressive, or unreasonable because 
it makes it a misdemeanor for a person to engage in 
a designated business or exercise a designated priv¬ 


ilege without first taking out a license or paying the 
license tax,** even though it empowers the tax to be 
collected by a distress warrant.*^ 

Unreasonable or arbitrary power to grant or re¬ 
fuse licenses may not be conferred on a licensing 
board or officer,*2 and a statute or ordinance vest¬ 
ing in such board or officer arbitrary power to 


(4) It is not unreasonable to re¬ 
quire the seller of gasoline to collect 
the tax from the purchasers and to 
make a report and pay over the ac¬ 
cruing taxes, where it does not in¬ 
volve the payment of any fee, or the 
performance of any unreasonable 
task. 

AriL—Standard Oil Co. v. Brodie, su¬ 
pra. 

Colo.—Miller v- People. 230 P. 603. 
76 Colo. 157, 39 A.L.R. 269. 

Btainte held not unreasonable re- 
sfexaiai of trade 

Ark.—^EEardin v. Croom, 157 S.W.2d 
520, 203 Ark. 519. 

Xia. Cal.—City of San Mateo v. Mul- 
lin, 139 P.2d 351, 59 CalJLpp.2d 652. 
Ky.—City of Danville v. The Quaker 
Maid. 278 S.W. 98, 211 Ky. 677. 43 
A.'Ii.R. 590. 

Jdo.—^Edmonds v. City of St. Ijouis. 

156 S.W.2d 619, •34’8 Mo. 1063. 

VL—^Vermont Salvage Corporation v. 
ViUage of St Johnsbury, 34 A.2d 
188. 11-3 Vt 341—Village of St 
Johnsbury v. Aron, 151 A. 650, 103 
Vt 22. 

V\'’ash.—Corpus Juris quoted in State 
V. liawton, 172 P.2d 465. 471, 25 
Wa8h.2d 750—Corpus Juris quoted 
in B^nos v. Netherlands American 
Mortgage Bank. 265 P. 167, 172, 
14T Wash. 86. 

37 CLJ. p 186 note 96—63 CJ. p 755 
note 5$. 

Seasonable relstion to purpose of en. 
aotment 

N.T.—Smart v. City of Albany, 260 
N.Y.S. 579. 146 Misc. 60. 

Wia—City of Milwaukee v. Meyer, 
224 N.W. 106, 198 Wia 411. 
Ordinsnees or local laws held not un.- 
reasonable^ arbltxaxyf or oppres- 
idve 

(1) In general. 

U.S.—United Enterprises v. Dubey, 
C.C.A.PIa., 128 P.2d 843, certiorari 
denied 63 S.Ct 74. 317 n.S. 669, 
87 Ii.£d. 537—Campbell Baking Co. 
Y. City of Harrisonville, O.C.A.M 0 ., 
50 F.2d 670. 

Ala.—Woco Pep of Montgomery 

T. City of Montgomery, 121 So. 64, 
219 Ala. 73. 

Arlx.—^Board of Examiners of Plumb¬ 
ers of City of Phoenix v. Marchese, 
66 P.2d 1035, 49 Aria 350—City of 
Tucson V. Stewart, 40 P.2d 72. 45 
Aria 36. 96 ALiJt 1492. 

Cal.—Gospel Army ▼. dty of Dos 


Angeles, 163 P.2d 704, 27 Cal.2d 
232. 

Pla.—State ex reL Lawson v. Wood¬ 
ruff, 1S4 So. 81, 134 Pla 437— 
Jackson v. O’Connell, 154 So. 697, 
114 Fla. 795—^Heriot v. City of 
Pensacola, 146 So. 654, 108 Pla 
480. 

Ga—^Derst Baking Co. v. Mayor and 
Aldermen of City of Savannah. 
179 S.E. 763, ISO Ga 510—Southern 
Ruralist v. City of Carrollton, 149 
S.E. 882, 169 6a 112. 

Ill.—Beskin v. City of Chicago, 173 
N.E. 364, 341 Ill. 489. 

Ky. —Mansbach Scrap Iron Co. v. 
City of Ashland, 30 S.W.2d 968. 
235 Ky. 265. 

Md.—Jacobs v. MEayor and City Coun¬ 
cil of Baltimore, 191 A 421, 172 
Md. 350. 

Mass.—Liggett Drug Co. v. Board of 
License Com’rs of City of North 
Adams, 4 N.R2d 628, 296 Mass. 41. 
Neb.—State v. Phillips, 274 N.W. 

459, 133 Neb. 209, 111 AL.R. 1431. 
N.J.—^Hoffman v. Mayor and Bor¬ 
ough Council of Borough of South 
River, 180 A 394, 13 N.J.Misc. 618. 
N.T.—New York Steam Corporation 

V. City of New York, 197 N.E. 172, 
268 N.Y. 137, 99 AL.R. 1157. 

N.C.—^B. B. Ficklen Tobacco Co. v. 

Maxwell, 199 S.R 405, 214 N.C. 367. 
N.D.—^State ex rel. City of Bismarck 
V. District Court in and for Bur¬ 
leigh County, 353 N.W. 744, 64 N. 
D. 399. 

Ohio.—^Levitt v. City of Cleveland, 
178 N.K (593, 40 Ohio App. 405. 
Tex,—^A B. C. Storage & Moving Co. 

V. City of Houston, Civ.App., 269 S. 

W. 882. 

87 C.J. p 186 note 96 M. 

(2) Requiring the disclosure of the 
ownership of the premises where an¬ 
imals are slaughtered.—State v. 
O’Brien. 230 N.W. 59, 201 Wis. 356. 

(3) Prohibiting alterations, re¬ 
pairs, or making of connections to 
any part of plumbing system in a 
city by any but licensed master 
plumbers or their employees.—^Peo¬ 
ple ex reL Stepski v. Harford, 86L N. 
B.2d 670. 286 N.Y. 477. 

Ozdlnsmoe held not unzeesonable ze. 
stxBlnt of tnde 

Tex.—Ex parte Scott, 91 S.W.2d 748. 
130 Tex.Cr. 29. 

29. U.S.—^New State Ice Co. v. Lieb- 
mann, Okl., 52 S.Ct. 371, 285 U.S. 
262, 76 L.Ed. 747—Majors v. Me- 
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Leod, D.C.Pla., 26 F.Supp. 206, re- 
McLeod V. Majors, 102 F.2d 128. 
versed on other groimds, C.C.A., 
Ala.—^Rochell v. City of Florence, 188 
So. 247, 237 Ala. 635. 

Cal.—Whitcomb v. Emerson, 116 P. 
2d 892, 46 CalApp.2d 263—Ex parte 
Wacholder, 3$ P.2d 705, 1 GaLApp. 
2d 254. 

Fla.—State ex reL James v. Gerrell, 
188 So. 812, 137 Fla. 824—O'Connell 
v. Kontojohn, 179 So. 802, 131 Fla. 
788—State ex rel. Taylor v. City of 
Tallahassee, 177 So. 719, 130 Fla. 
418—State ex reL Cole v. Keller, 
176 So. 176, 129 Fla. 276—State ex 
reL Zbar v. Mizell, 142 So. 824, 106 
Fla. 65. 

Ga.—Sullivan v. Johnson, 7 S.E.2d 
900, 189 Ga. 778. 

Ill.—^Banghart v. Walsh, 171 N.E. 
154, 339 IlL 132—^Berry v. City of 
Chicago, 151 N.E. 581, 320 Ill. 536. 

[ Md.—Schneider v. Duer, 184 A 914. 

I 170 Md. 326. 

N.H.—State v. Moore, 13 A2d 143, 91 
N.H. 16. 

N.Y.—Saidel v. Village of Tapper 
Lake, 4 N.Y.S.2d 814, 254 App.Div. 
22—Smart v. City of Albany, 260 
N.T,S. 579, 145 Misa 60—People, on 
Complaint of Mullaly, v. Banks, 6 
N.T.S.2d 41, 168 Misc. 516—Good 
Humor Corporation v. City of Long 
Beach, 22 N.T.S.2d 382. 

Tex.—^Ex parte Talkington, 104 S.W. 
2d 495, 182 TexCr. 361—^Ex parte 
Scott, 91 S.W.2d 748. 130 Tex.Cr. 
29. 

Vt.—Village of St Johnsbury v. 

Aron, 151 A 650. 103 Vt. 22. 
Wash.—State v. Inland Empire Re¬ 
fineries, 101 P.2d 975, 3 Wash.2d 
651, certiorari denied State of 
Washington v. Inland Empire Re¬ 
fineries, 61 S.Ct 896, 811 U.S. 713. 
85 LuEd. 464—Ck>zpuB Juris quoted 
lu Finos V. Netherlands American 
Mortgage Ba nk, 285 P. 167, 172, 147 
Wash. 86. 

37 C.J. p 187 note 97, p 239 note 47 

n>3. 

Prohibitory legislation see infra S 
17. 

30. Tenn.—Wilson v. State, 224 S, 

W. 168, 143 Tenn. 55. 

31. Tenn.—^Wilson v. State, supra. 
82; Ala-—Woco Pep Co. of Mont¬ 
gomery V. City of Montgomery, 
105 So. 214, 213 Ala. 462. 

D.C.—^Busey v. District of Columbia, 
129 P.2d 24, 76 U.SApp.D.C. 352. 
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grant or refuse licenses is unreasonable and in- 
valid.33 However, it has been held that the fact 
that the rules adopted by a licensing board are un¬ 
reasonable, unwarranted, or arbitrary does not ren¬ 
der the statute under which the board acts invalid34 
A statute is not invalid where it confers on a board 
reasonable power with respect to enforcement of 

the statute.^5 

Presumption and burden of proof. In the ab¬ 
sence of positive evidence to the contrary, acts or 
ordinances licensing or taxing an occupation or 
privilege are presumed to be reasonable, and the 
courts will not interfere unless their unreasonable¬ 
ness and oppressiveness is clearly apparent,^® the 
burden of proving their unreasonableness or inva¬ 
lidity being on the one who asserts it, usually the 
licensee.®^ If an ordinance is reasonable on its 
face the court will not speculate on the motives 
which prompted its passage.®® However, the ques¬ 
tion of reasonableness in particular instances is ul¬ 


timately for the court to determine.®® 

§ 17. Prohibitory Legislation in General 

An act or ordinance may prohibit certain occupations 
or privileges without the payment of a lawful license 
fee or tax, but a license or license tax must not be Im¬ 
posed on such terms and conditions as virtually to pro¬ 
hibit a useful and legitimate occupation or business. 

An act or ordinance which prohibits certain oc¬ 
cupations or privileges without obtaining a license 
or the pa>-ment of a license fee or tax which may 
be lawfully exacted is not prohibitory, but is a rea¬ 
sonable regulation of business and a proper exer¬ 
cise of the police power^® or of the power to en¬ 
force the collection of taxes.^^ Where a license or 
license tax is imposed under the police power as a 
means of regulation, it must not be imposed on such 
terms and conditions as to operate as the virtual 
prohibition of a useful and legitimate occupation or 
business,^® and this rule has been held to apply 
regardless of whether the license tax is levied un¬ 


vacated on other grounds 68 S.Ct. 
127T, 319 U.S. -579, 87 L.Ed. 1598, 
mandate conformed to 188 F.2d 
592, 78 U.S.App.D.0. 189. 

37 CJ. p 241 note 80. 

33. Fla.—€tate ex rel. Biscayne Ste¬ 
vedoring Co. V. Turner, 196 So. 816, 
148 Fla. 424. 

Ga.—Jones v. City of Atlanta, 179 S. 
R 922, 51 Ga.App. 218. 

IlL—City of Rockford v. Hey. 9 N. 
R2d 817, 366 Ill. 526. 

Xeb.—Nelsen v, Tilley, 289 N.W. 388, 
137 Neb. 327, 126 AJL..R. 729. 

N.J.—Lipkln v. Duffy, 196 A. 484, 
119 KJ.Law 386. | 

VL—Village of St, Johnsbury v. 
Aron, 151 A. 650, 103 Vt 22, 

Aibttxftry power held not oonfezxed 

Ala.—State ex reL Dally v. Woodall, 
142 So. 838. 226 Ala. 178. 

CaL—Gospel Army y. City of Los An¬ 
geles, 163 P.2d 704, 27 CaL2d 232, 
appeal dismissed, 67 S.Ct 1428. 

Colo.—Zeigler v. People, 124 P.2d 593, 
109 Colo. 252. 

Conn.—State y. Eievinan, 165 A. 601, 
116 Conn. 488, 88 A.L.R. 962. 

Ga.—Richardson y. Coker, 3 S.R2d 
636, 188 Ga. 170, followed In Rich¬ 
ardson y. Boozer, 3 S.R2d 641, 188 
Ga. 177. 

IlL—-Fox Film Corporation v. Collins, 
236 IUJIlPP. 281. 

Mich.—People y. Harley, 203 N.W. 
1581, 230 Mich. 676. 

N.J.—Petranto y. New Jersey State 
Board of Barber Examiners, 15 A. 
2d 893, 125 N,J.Law 391. 

N.T.—^People v. Stiegler, 290 N.T.S. 
732, 160 Misc. 463. 

Okl.—German v. Myers, 80 P.2d 624, 
183 Okl. 141. 

R.I.—State y. Conragan, 192 A. 752, 
58 R.L 313. 


Wash.—^Town of Bucoda v. Swaney, 
299 P. 652, 163 Wash. 43. 

Wis.—^La Crosse Rendering Works 
City of La Crosse, 285 N.W. 393. 
231 Wis. 488. 124 A.L..R. 511. 

84. Wash.—State v. Wester, 236 P. 
790, 135 Wash. 82. 

35. CaL—^People v. Skinner, 115 P. 
2d 488, 18 OaL2d 349, 149 A.L.R. 
299. 

Validity of provisions as to method 
of enforcement generally see infra 
§ 20 . 

' 3ft U.S.—A. Magnano Qb. y. Dunbar, 
D.C.Wash., 2 F.Supp. 417, affirmed 
A. Magnano Co. y. Hamilton, 54 S. 
Ct. 699, 292 U.S. 40, 78 LJSd. 1109. 

Cal.—Edwards y. City of Los An¬ 
geles, 119 P.2d 370, 48 CaLApp.2d 
62. 

OkL—Ooxpns JUzis gnoted in Shinn 
y. Oklahoma City, 61 P.2d 1126, 
1132. 69 OkLCr. 433. 

Pa.—Rinderman y. City of Philadel¬ 
phia, 19 Pa.Dist. & Co. 71. 

Tex.—Corpus Juris gnoted in City of 
Fort Worth v. Gulf Refining Co., 
83 S.W.2d 616, 618. 125 Tex. 512. 

37 C.J. p 187 note 1. 

37. OkL—Corpus Juris gaoted in 
Shinn y. Oklahoma City, 61 P.2d 
1126, 1182, 59 OkLCr. 433. 

Tex.—Corpus JUris qpxntma ia City of 
Fort Worth y. Gulf Refining Co., S3 
S.W.2d 6X0, 618, 126 Tex. 512. 

87 O.J. p 187 note 2. 

3& Wash.—Continental Baking Co. 
V. City of Mt. Vernon. 44 P.2d 821. 
182 Wash. 68. 

89. Vt.—Vermont Salvage Corpora¬ 
tion V. Village of St. Johnsbury, 34 
A.2d 188. 113 Vt. 341—Village of I 
St, Johnsbury y. Aron, 151 A. 650,1 
103 Vt. 22. 


4ft Ark.—Rose v. City of Pine Bluff, 
52 S.W.2d 979, 186 Ark. 157. 

N. J.—^Dziatkiewicz v. Town of Maple¬ 
wood, 178 A. 205, 115 N.J.Law 87— 
Semansky y. Common Pleas Court 
Of Essex County, ISO A. 214, 13 N. 
J.Misc. 689. 

N.Y.—People y. Samuels, 28 N.T.a2d 
113. 

Pa.—Commonwealth y. Creighton, 170 
A. 720, 111 Pa.Saper. 302. 

87 C.J. p 187 note 4. 

Power of municipality as to prohibit¬ 
ing occupation generally see supra 
S 10. 

Prohibitive fee or tax see infia S 19. 
Oertifioate idiowing guallflcaHons 
Prohibiting one from engaging in 
calling requiring professional knowl¬ 
edge and skill without certificate 
showing his qualifications Is legiti¬ 
mate exercise of police power.—*Stan- 
iforth V. State, 170 N.R 678, 34 Ohio 
App. 239. 

4L m. —^Department of Finance v. 
Gandolfi, 30 N.R2d 737, 376 HL 
237. 

Tex.—Sheppard v. Owl Refining Oo., 
Ciy.App., 68 S.W.2d 1101. 

48. Cal.—^In re Porterfield, 168 P. 

2d 706, 28 CaL2d 91. 

Ga.—Jones v. City of Atlanta, 179 
S.R 922, 51 Ga.App. 218. 

Mo.—Fetter y. City of Richmond, 142 
S.W.2d 6, 346 Mo. 431. 

N.H.—State y. Lothrops-Famhain. 

Co., 150 A. 551, 84 N.H. 822. 

37 C.J. p 187 note 6. 

Calling xequizisg professional Jourwl- 
edge 

Prohibition which extends fUrtlmr 
than to prevent admission of Incom¬ 
petent men to calling requiring pro¬ 
fessional knowledge or skill has been 
held unconstitutional.—Staniforth y. 
Statft 170 N.R 376^ 34 Ohio Apft 239. 
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der the police or the taxing powers.^^ With respect 
to those occupations or forms of business, howev¬ 
er, that are not useful, but are inherently harmful 
and dangerous to society or the public welfare, li¬ 
cense requirements and exactions may be so im¬ 
posed as to discourage and even amount to a pro¬ 
hibition of them.**^ 

§ 18, As to Fee or Tax 

a. In general 

b. Rate or amount 

a. In General 

Provisions of licensing acts and ordinances with re¬ 


spect to the or tax required must cothply with the 
limitations of the fundamental law. 

The validity of provisions with respect to the fee 
or tax required in acts or ordinances licensing or 
taxing occupations and privileges depends on com¬ 
pliance with the limitations of the fundamental 
law-'*5 As a rule the act or ordinance must be cer¬ 
tain and definite as to the amount of the fee or 
tax to be charged*^® and the time and manner of 
pajment^^ An ordinance is valid in this respect 
even though it does not fix the license fee, where 
it provides that the fee shall be fixed by resolution 
of the city council from time to time;^® and an 
act or ordinance may authorize the fixing of the 


Statutes or ordiitaaces heia not inval- 
id as proMliitoty 

(1) Generally. 

Mo.—Ex parte Asotaky. 5 S.W.2d 22. 

319 Mo. 810. 62 A.L.R. 95. 

Tex.—^Ex parte Perisuson, 15 S.W.2d 
650, 112 Tex.Cr. 153. 

(2) Ordinances authorizing city 
health commissioner to require tests 
before granting licenses to sell and 
install gas appliances has been held 
not invalid as authorizing arbitrary 
requirement of tests at prohibitive 
cost.—^Portsmouth Stove & Range Co. 
r. City of Baltimore, 144 A. 357, 156 
Md. 244. 

da IT.S.—Stewart Dry Goods Co, v. 
Liewls, D.C.Ky.. 7 P.Supp. 433. dis¬ 
senting opinion, 8 F.Supp. ‘396, re¬ 
versed on other grounds 55 S.Ct. 
525. 294 U.S. 550. 79 LuEd. 1054. re¬ 
hearing denied 53 S.Ct. 652, 295 

U. S. 768, 79 LbEd. 1709, Levy v, j 
LewisC 55 S.Ct, 652, 295 U.S. 768, 
79 Ii.Ed. 1709, J. C. Penney Co. v. 
Lewis. 55 S.Ct. 652, 295 U.S- 768. 
79 Xi.Ed. 1709, and &oger Grocery 
& Baking Co. v. Lewis. 55 S.Ct. 
652. 295 U.S. 768, 79 L.Ed. 1709— 
Field Packing Co. v. Glenn, D.C. 
K^y., 5 F.Supp. 4, modified on other 
grounds Glenn v. Field Packing 
Co.. 54 S.Ct. 138, 290 U.S. 177, 78 
L.Ed. 252. 

na.—^State ex reL Adams v. Lee, 
166 So. 249. 122 Fla. 639, reheard 
166 So. 262, 122 Fla. 670, rehearing 
denied 166 So. 574, 122 Fla. 700, 
certiorari denied Lee v. State of 
Florida ex reL Adams, 57 S.Ct. 15, 
299 U.S. 642. 81 L.Ed. 399. 

Ey.—Great Atlantic 4b Pacific Tea Co. 

V. Kentucky Tax Commission, 128 
S.W.2d 681, 278 Ky. 367. 

Miss.—^Riley t. Ayer 4b Lord Tie Co., 
118 So. 214, 147 Miss. 105, fol¬ 
lowed in Riley r. American Creo¬ 
sote Works, 113 So. 217, Riley v. 
Gulfport Creosoting qo., 113 So. 
2ia and Riley v. Gulf States Creo- 
soUng Co., lit So. 2X8. 

87 C.J. p 188 note 6. 

'Wtao pnhlio health and safety are 
net jbKVOlvedv ultimate test respecting 


constitutionality is whether excise 
tax is so arbitrary and oppressive as 
to prohibit great number, if not alL 
persons from pursuing occupations 
otherwise lawful.—Louis K. Liggett 
Co. V. Amos, 141 So. 1C3. IW Fla. 
609, annulled Louis BL Liggett Co. v. 
Lee. 147 So. 463, 109 Fla. 477, and 
reversed on other grounds 68 S.Ct. 
4S1. 28S U.S. 517. 77 L.Bd. 929. 86 
A.L.R. 699, conformed to Louis K. 
Liggitt Co. ▼. Lee, 149 So. 8, 109 
Fla. 477—Gray v. Central Florida 
Lumber Co., 140 So. 320, 104 Fla. 446, 
rehearing denied 141 So. 604, 104 Fla. 
446, certiorari denied Centra Florida 
Lumber Co. v. Gray, 53 S.Ct 84, 287 
U.S. 634, 77 L.Bd. 549. 

Statute or orfliVianoe held not invalid 
as prohibitory 

,Ga.—-4ilen v. City of Marietta, 186 
S.E, 207, 163 Ga. *374. 

44. Colo.—Corpus Jhxis dted in ^ 
Antlera Athletic Ass’n t. Hajrtung, 
274 P, 831. 833, 85 Colo. 125. 

Fla.—Corpus Jtuis cited in Jackson 
V. O'Connell, 154 So. 697, 700, 114 
Fla. 705. 

37 C.J. p 188 note 7. 

Adverfeisiiig 

<1) Regulations of outdoor adver¬ 
tising, even to extent of prohibition, 
reasonably tending to prevent traffic 
obstructions or promote travelers* 
safety, are permissible.—General 
Outdoor Advertising Co. v. Depart¬ 
ment of Public Works, 198 N.E. 799. 
289 Mass. 149, appeal dismissed Gen¬ 
eral Outdoor Advertising Co. v. Cal¬ 
lahan, 56 S.Ct. 495. 297 U.S. 7», 89 
L.Ed. 1008, General Outdoor Adver¬ 
tising Co. V. Hoar, 56 S.Ct. 495, 297 
U.S. 725, 80 L.Ed. 1008, and Brink v. 
Callahan, 56 S.Ct. 496, 297 U.S. 725. 
80 L.Ed. 1068. 

(2) However, a prohibition of ad¬ 
vertising of cigarettes and related 
products applicable only to advertis¬ 
ing in newspapers within state has 
been held invalid.'r-Llttle v. Smith, 
257 P. 959, 124 Kan. 237, 57 A.L.R. 
100 . 

45. La.—^Lionel's Cigar Store v. Mc¬ 
Farland, 111 So. 341, 162 La. 956. 
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Mo.—^Kroger Grocery & Baking Co. 
V. City of St Louis, 108 S.W.2d 
435, 341 Mo. 62, 111 A.L.R. 689. 
Couvenienoe of adminisizatloa 
Alleged fact that graduated gross 
sales tax was less complicated and 
more convenient of administration 
than income tax does not justify use 
of graduated gross sales tax which 
resulted in inequalities of burdeu of 
taxation.—Stewart Dry Goods Co. v. 
Lewis, Ky., 55 S.Ct 625, 294 U.S. 650. 
79 L.Ed. 1054, rehearing denied 55 
S.Ct 652, 295 U.S. 788, 79 L.Ed. 1709, 
Levy V. Lewis, 6® S.Ct 652. 295 U.S. 
768, 79 L.Bd. 1769, J. <X Penney Co. 
V. Lewis, 55 S.Ct 852, 296 U.S. 76S, 
79 L.Ed. 1709, and Kroger Grocery & 
Baking Co. v. Lewis, 55 S.Ct 652, 295 
U.S. T68, 79 KEd. 1709. 

Acts or oxdiiuuices held valid 
Fla.—State v. City of Miami, 27 So. 
2d 118. 

La.—^Lionel's Cigar Store v. McFar¬ 
land, 111 So. 341, 163 X 4 L 966. 

46. U.S.—Pacific Telephone 4b Tele¬ 
graph Co. V. City of Seattle, Wash., 
54 S.Ct 383, 291 UA 306, 78 L. 
Ed. 810. 

37 aJ. p 188 note 8. 

Par cent of gross inc om e 
Ordinance imposing annual license 
tax on privilege of carrying on tele¬ 
phone business, of four per cent of 
gross income of business in city dur¬ 
ing preceding fiscal year, as applied 
to telephone company doing also in* 
tra-state and interstate business. Is 
not so vague and indefinite as te ren¬ 
der it invalid.—Pacific Telephone & 
Telegraph Co. v. City of Seattle^ su¬ 
pra. 

47. U.S.—& A. Freiberg Co. v. 
Dawson, D.C.Ky., 274 F. 429, af¬ 
firmed 41 S.Ot 272, 265 U.S. 288, 
65 L.Ed. 638. 

37 C.J. p 183 note 9. 

4& Ark.—Arkadelphla Lumber Co. 
T. Arkadelphla, 19 S.W. 1063, 66 
Ark. *370. 

Iowa.—Burlington t. Putnam Ins. 
Co., 31 Iowa 102. 



LICENSES 


53 0. J* S. 

fee within specified limits by a subordinate board or 
oflScer,^® as by the mayor or other municipal offi- 
cial.^® Where, however, the city charter does not 
give the city officers discretion in fixing a license 
fee, an ordinance which imposes an occupation K- 
cense and fails to fix the fee therefor^i or leaves 
it to a city official®^ is void. 

b. Bate or Amount 

(1) In general 

(2) Fixed or graduated amount 
(1) In General 

Except as limited by the fundamental law, the 
amount of a license or privitese tax is a matter within 
the discretion of the body impcsing such tax, and or¬ 
dinarily the amount may be increased or decreased at 
any time. ' 

Subject to constitutional limitations, the amount 
of a license or privilege fee or tax is a matter with¬ 
in the discretion of the body imposing such fee or 
tax,55 and the legislature may make the tax base as 


§ 18 

broad or as narrow as it pleases.®^ Constitutional 
provisions limiting the tax rate or fixing the maxi¬ 
mum tax that may be levied on property have been 
held to apply only to property taxes and not to li¬ 
cense or privilege taxes,and a sales tax is not un¬ 
constitutional because the rate differs from the 
average general property rate throughout the 
state.5fi 

Where the Tnaximum or minimum amount that 
may be charged as a license fee or tax by a munici¬ 
pal corporation is fixed by statute or special char¬ 
ter, an ordinance is invalid unless the amount fixed 
comes within such limits-^*^ Some constitudonal 
provisions prohibit a municipal corporation irom 
imposing a greater license tax than is imposed by 
the l^slature for state purposes,®^ and under oth¬ 
er constitutions or statutes taxes and licenses levied 
by cities or counties may not exceed in amouxrt a 
certain percentage of the state taxes or licenses on 
the same subjects-^® 


Iia.—state ex reL Paguette v. 
Board of Pharmacy of liOutelana, 
18S So. 697, 192 La. <551. 
lliapositioii of fees 
Proof that board of pharmacy used 
part of fee fixed by hoard for renew¬ 
al licenses for pharmacists to pay 
expenses of enforcement of fair prac¬ 
tice act would not affect constitution¬ 
ality of the act authoiizine: board to 
fix renewal fee.—State ex reL Pa¬ 
quette V. Board of Pharmacy of d<ou- 
isiana, supra. 

Beduetton of tax on ooouzrexoe of 
certain event 

Ark.—Sparling v. Refunding Board. 
71 S.W.2d 182. 189 Ark. 189. 

50l XJ.S.—Cox V. State of New 
Hampshire, K.H., 61 S.Ct. 762, 812 
U.S. 569. 85 1049. 188 A.L.R 

1396. 

87 C.J. p 188 note 11. 

Delegation to municipal officers of 
power to license and permit gen¬ 
erally see the CJ.S. title Municipal 
Coiporations § 154. also 43 G.J. p 
242 note 99-p 245 note 15. 

51. Xnd.—^Bills v. Goshen, 20 K.B. 
115. 117 Ind. 221, 8 URA. 261. 

Mich.—^Mt Clemens v, Sherbert, 81 
N.W. 926, 122 toch. 674. 

52. N’.jr.—^Driscoll v. Salem, SO A. 
475, 67 N.J.Law ITS. 

Pa.—^Mahanoy Qity Borough v. Her- 
sker, 27 Pa.Co. 858. 

53. Miss.—^Mathiaon v. Brlster, 14S 
So. 858. 166 Miss. 67. 

Adjustment of Charge 
State is not hound to adjust charge 
for supervision and .regulation of 
public utilities after the fact, buti 
uuLy, in anticipation, fix what thej 

53 CLJ.S.—33 


legislature deems to be a fair fee 
for the expected service, the pre¬ 
sumption being that if in practice 
the sum charged appears inordinate 
the legislative body wiU reduce it in 
the light of experience.—Great 
Northern Ry. Co. v. State of Wash¬ 
ington. Wash.. S7 8.Ct 897. 300 U.S. 
154, 81 XjJBd. 578, rehearing denied 
Great Northern Ry. Co. v. State of 
Washington. S7 S.Ct. 554, 800 U.S. 
686, 81 li.Bd. 888. 

of amoiut of tax im¬ 
posed on a sale of any single article 
under a statute taxing gross sales 
by retail merchants is permissible on 
practical or economic grounds.— 
Leonard v. Maxwell, 8 S.£L2d 816. 216 
N.C. 89. appeal dismissed 60 S.Ct. 
175, 308 n.S. 516, 84 LuBd. 489. 

54. U.S.—Henneford v. Silas Mason 
Co., Wash., 57 S.Ct. 524. 800 TT.S. 
577, 81 L.Ed. 814. 

Per cent of gross gsllonage 
The legislative determination in 
the act imposing gasoline taxes, that 
the whole tax imposed on distribu¬ 
tors of gasoline should be computed 
on a basis of ninety-seven per cent 
of the gross gallonage, allowing a 
three per cent deduction for evapora¬ 
tion and loss, is not unconstitutional. 
—^Arneson v. W. H, Barber <00., 297 
N.W. 385. 210 Minn. 42. 

55* Ala.—^Frazier v. State Tax Com¬ 
mission, 175 So. 402, 234 Ala. 353, 
110 A.L..R 1479. 

Alaska.—^Territory of Alaska, by 
Olson V. Hawkins, 0 Alaska 573. 
Ga.—Standard Oil Co. of Kentucky v. 
State Revenue Commission, 176 S. 
El. 1, 179 Ga. 871. 

I«a.—State v. Heymann, ISl So. 901, 
178 (Esu 479—Lionel's Gi|;ar Store 
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V. McFarland, 111 So. 841, 162 SLau 
956. 

Mich.—Banner Laundering Oo. v. 
Gundry, 298 N.W. 78. 297 Mich. 
419. 

Tex.--State v. Wynne, 188 aW.2d 
951, 134 Tex. 455, appeal dismissed 
Wynne ▼. State of Texas, 60 RCt 
980, 810 U.S. 610, 84 L.Ed. 1888, 
rehearing denied 60 S.Ct 1094, 810 
U.S* 669, 84 UEd. 1422. 

56. N.H.—In re Opinion of the Jus¬ 
tices. 190 A. 801, 88 N.H. 500. 

57. Fla.—State ex rel. Gordy v. 
King. 180 So. 770. 182 Pla. 520. 

37 C.J. p 188 note 14. 

Bnsixess outside of corporate limits 
Under some statutes each kind of 
business done in city's police Juris¬ 
diction outside corporate limits may 
be charged not more than half of li¬ 
cense fee for conducting same sort of 
business in city or reasonable amount 
predicated on its merit rating as re¬ 
spects need for police supervision.— 
Alabama Power Co. v. City of Carbon 
EOll, 175 So. 289, 234 Ala. 489. 

58. La.—Shreveport v. Smith. 67 So. 
655, 180 La. 132. 

87 C.J. p 196 note 96. 

B xoise taxes as distinguished from 
license taxes are not within the lim¬ 
itation of the constitutional provi¬ 
sion.—^Mouledoux v. Maestri, 8 
11, 197 La. 526. 

59l Ala.—City of Birmlngiieun 
Merchants Cigar A Candy OSk, ITS 
So. 220, 285 Ala. 204. 

Fla.—State ex reL Gordy V. B3ngv 
180 So. 779, 182 Via. 680—City of 
Ozlando T. GfiH 1T4 6 ol 884 , 188 
Fla. 189. 

87 CJ. p 188 note XT. 
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Right to increase or decrease amount The 
amount of a license fee or tax ordinarily may be 
increased or decreased at any time in the discre¬ 
tion of the body imposing it^o Where the state or 
dty has full pow*er to tax an occupation, it may 
increase the rate on a particular class of persons 
engaged therein at any time before the expiration of 
the period for the enforcement of the tax,®^ even 
though such increase is made after the tax first 
levied has been paid.*^ It has been held that the 
amount of the license fee may be increased pend¬ 
ing an application for a license, and the applicant 
be compelled to pay the increased fee.®* Constitu¬ 
tional provisions requiring that a statute increas¬ 
ing the rate of tax be approved by the electors or 
by the legislature in a prescribed manner do not 
apply where the statute does not increase the rate 
of tax on a certain occupation or privilege, but im¬ 
poses the tax on a different subject®^ 


(2) Fixed or Graduated Amount 

Unless otherwise provided by the fundamental law, 
it is generally within the discretion of the power im* 
posing the license or tax to impose a fixed fee or tax 
on all who engage in a certain occupation or business, 
or to graduate the tax according to the amount, extent, 
or value of the particular occupation or business. 

Under some constitutional or statutory provi¬ 
sions, a license or privilege tax is expressly re¬ 
quired to be graduated according to the amount of 
business transacted®® or the capital invested.®® 
Other constitutional and statutory provisions have 
been held not to require that license or privilege 
taxes be graduated,®*^ and, in the absence of such 
a requirement, it is generally within the discretion 
of the power imposing the license or tax to impose 
a fixed fee or tax at a fiat rate on all who engage 
in a certain occupation or business,®* or to gradu¬ 
ate the fee or tax according to the amount, extent, 
or value of the particular occupation or business.®® 


6a Tex.—Coxpua OxaiM cited ta 
Mann v. Gulf States Utilities Co., 
CivJlpp., 167 S.W.2d 557. 658, er¬ 
ror refused. 

57 C.J. p 1S9 note 29. 

Gasoline tax 

Statute providingr that refunding 
board may reduce gasoline tax when 
net revenue credited to highway fund 
in aziy fiscal year shall exceed a cer¬ 
tain amount and reduction of tax 
wiU not reduce net revenue during 
succeeding year below such sum is 
valid.—Sparling v. Refunding Board. 
71 S.W.2d 182, 189 Ark. 189. 

61. Tex.—Mann v. Gulf States Util¬ 
ities Co.. Civ.App.. 167 &W.2d S57, 
error refused. 

57 O.J. p 190 note 50. 

62. Tex.—Mann v. Gulf States Util¬ 
ities Co., supra. 

57 aJ. p 190 note 81. 

eSm Pa.—Commonwealth v. Wagon¬ 
er, 9 FaCa 625. 

57 C.J. p 190 note *52. 

66. Ark.—Caldarera v. McCarroll, 
129 S.W.2d 616. 198 Ark. 584. 

65. Mo.—^Ploch V. City of St. Louis. 
158 S.W.2d 1020, 545 Mo. 1069— 
Kroger Grocery & Baking Co. v. 
City of St. XjOuIs. 106 S.W.2d 435. 
541 Mo. 62. Ill A.L.R. 589. 

8.a—Ex parte Bates, 120 S.EL 717. 

127 S.C. 167. 

57 aj. p 188 note 19. 

Bata tsom whibh mtmmsoM 
The statute requiring city to fix 
merchants* license fee in proportion 
to sales made during year next pre¬ 
ceding any fixed date does not pro- 
hlMt fixing of fee in proportion to 
sales made during year next preced¬ 
ing the issuance of license, so that 
annual license fee may be determin¬ 
ed from date fixed for expiration of 


licensa—^Ploch v. City of St. Louis. 
138 S.W.2d 1020. 345 Mo. 1069. 
Ordinaaoes hCXd invalid 

(1) Ordinance Imposing, on mer¬ 
chants operating more than one 
store, license fee graduated accord¬ 
ing to number of stores operated, 
rather than in proportion to annual 
sales made by merchants subject to 
licensa—Kroger Grocery & Baking 
Co. V. City of St. Louis. 106 S.W.2d 
455. 341 Mo. 62, 111 A.L.R. 589. 

(2) Ordinance imposing license tax 
on implement dealers on basis of 
floor space occupied instead of In 
proportion to sales.—Kansas City v. 
J. I. Case Threshing Mach. Co.. 87 
S,W.2d 195. 537 Mo. 913. 

6a S.C.—^Ex parte Bates, 120 S.E. 

717, 127 S.a 167. 

67. S.C.—Carolina Music Co. v. 

Query, 6 S.B.2d 473. 192 S.C. 508. 
Xn iKmislans 

(1) It has been said that the con¬ 
stitutional provision that license tax¬ 
es '*may be** classified, graduated, or 
progressive does not seem to require 
that they must be so fixed.—State v. 
Arthur Duvic’s Sons. 170 So. 23. 185 
La- 647. 

(2) It has been held, however, that 
where the legislature has elected to 
graduate the license tax it should 
graduate it as contemplated by the 
constitution, and it has been broad¬ 
ly stated that under the constitution, 
license taxes **must** be graduated.— 
State V. Banner Cleaners & Dyers. 
127 So. 370, 170 La. 76. 

(3) Under earlier constitutional 
provisions that license taxes **shall 
be*' graduated, it has been held that 
they must be graduated.—State v. 
Winehlll. 86 So. 181, 147 La. 781—37 
CU. p 188 note 19 Ca3. 

514 


ea Ill.—McGrath v. City of Chica- 
go. 141 N.E. 299. S09 UL 515. 

Mo.—^Edmonds v. City of St. Louis, 
156 S.W.2d 619, 348 Mo. 1063. 

S.C.—Carolina Music Co. v. Query, 
6 S.B.2d 478. 102 S.C. 308. 

37 C.J. p 189 note 21. 

“Plat rate” defined 
Where a tax is imposed on all mer¬ 
chants without regard to the volume 
of their business, it is termed a **fiat 
rata**—Scat Lake City v. Christen¬ 
sen Co.. 95 P. 523. 526. 34 Utah 38, 
17 L.R.A.,N.S., 898. 

69. U.S.—Louis K. Liggett Co. v, 
Lee. Fla.. 53 S.Ct 481. 288 U.6. 
517. 77 L.Ed. 929, 85 A.L.R 699, 
conformed‘to Louis K. Llggitt Co. 
V. Lee, 149 So. 8, 109 Fla. 477— 
Swiss Oil Corporation v. Shanks. 
Ky., 47 S.Ct. 593. 278 U.S. 407, 71 
luBd. 709. 

Cal.—^McAdams Oil Co. v. City of X»os 
Angeles, 89 P.2d 729, 32 CalJLpp. 
2d 359. 

UL—McGrath v. City of Chicago, 141 
N.E. 299. 809 liL 515. 

S.C.—^Town of Marion v. Baxley, 5 S. 

B.2d 673, 192 S.a 112. 

37 C.J. p 189 note 22. 

Such classification as constitutional 
see infra $ 22. 

Btiinitions 

(1) Under a constitutional provi¬ 
sion that license taxes may be *‘clas- 
slfled,” “graduated,** or “progressive," 
to make license taxes progressive is 
to cause them to advance with rea¬ 
sonable regularity on certain fixed 
basis, and to graduate license taxes 
is to regulate them according to cer¬ 
tain established basis to which they 
must bear a certain proportion.— 
State V. Banner Clecuiexs & Dyers, 
127 So. 870. 371, 170 La. 76. 

(2) “Graduating the license" 
means “to regulate its amount ac- 
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Also the legislature may levy a nominal fixed sum 
for engaging in a certain business and in addition 
impose a graduated to measured by some reason¬ 
able method,^^ or the state may impose a fixed fee 
or to as to some occupations and graduated ones 
as to others.^^ 

Method of apportionment As a general rule the 


manner in which a tax or license shaQ be scaled or 
apportioned rests within the discretion of the body 
imposing it;^^ and under a constitutional provision 
license taxes may be graduated or progressive 
any reasonable method of graduation will su£5ce«^^ 
A business may be toed according to the value of 
the stock or capital employed,according to the re¬ 
ceipts or income^® or aggregate number of sales of 


cordinsr to the amount of the gross 
sales of the licensee, or on some 
other basis of proportion.”—State v. 
EIttenberg, 86 So. 880, 112 La. 224, 
226. 

Bevenne meaenzes 

Constitutional provision that li¬ 
cense taxes may be classiiled, gradu¬ 
ated, or progressive applies only to 
license taxes for raising revenua— 
Trentman Co. v. Brown, 147 So. 14, 
176 Xa. 854. 

70. N.C.—Nesbitt v. GiU. 41 SJE.2d 
646, 227 N.C. 174. 

71. N.C-—^Iieonard v. Maxwell, 8 S. 
K 2 d 816, 216 N.C. 89, appeal dis¬ 
missed 60 S.Ct. 175, 808 U.S. 516, 
84 LuBd. 489. 

37 C.J. P 189 note 23. 

72. U.S.—Ohio Oil Co. V. Conway, 
La., 50 S.Ct. 810, 281 U.S. 146, 
74 L.Ed. 775—New York, Philadel¬ 
phia & Norfolk Telegraph Co. v. 
Dolan, DeL. 44 aCt. 450, 265 tJ.a 
96, 68 LuBd. 916. 

37 C.J. P 189 note 24. 

FubUo policy 

Ordinance imposing graduated li¬ 
cense fees on operators of stores 
based on number under single own¬ 
ership and xnanagement did not con¬ 
flict with public policy of state mere¬ 
ly because similar bills had been in¬ 
troduced in legislature but not en¬ 
acted, since policy of state was 
shown by constitution and enacted 
lawa—Safeway Stores v. City of 
Portland, 42 P.2d 162, 149 Or. 68 L 
Pianchise tax 

Any mode of measurement to de¬ 
termine charge for fra n c hi se tax is 
not invalid.—^Eastern Pennsylvania 
Power Co. v. State Board of Taxes 
and Assessment, 135 A. 677, 103 N. 
J.Law 281, followed in New Jersey 
Power & Light Co. v. State Board of 
Taxes and Assessment, 185 A. 678, 5 
N.J.Misc. 116. 

Faztloiilar methods of gxadnatloa. 
held valid 

<1> Statute imposing occupation or 
license tax on retail chain stores for 
privilege of doing business within 
state on number of units within 
state, basing rate per unit on total 
number of units within and without 
state in entire system.—Great Atlan¬ 
tic & Pacific Tea Co. v, Grosjean, 57 
S.Ct 772, 801 U.S. 412, 81 LuBd. 1198, 
112 A.L.R. 298, rehearing denied 58 
S.CL 8 , 802 U.S. 772, 82 LJSSd. 599. 


( 2 ) Ordinance levying occupation 
tax on persons maintaining lending 
libraries, graduating tax according to 
number of places where depositories 
were maintained.—^Steuer v. City of 
Atlanta, 168 SJEL 7. 176 Ga. 488. 

( 8 ) Statute imposing a privilege 
tax on general contractors, graduat¬ 
ed according to aggregate of contract 
prices contracted for in any one year. 
—Beck V. Cobb, 124 S.W.2d 328, 174 
Tenn. 104. 

<4) Charge for use of highways 
based on mileage or otherwise.—Tir* 
rell V. Johnston, 171 A. 641, 86 NJBL 
580, afBrmed 55 S.Ct 288, 898 TLS. 
538, 79 L.Bd. 641. 

<5) Ordinance imposing tax on use 
of streets for business purposes, be¬ 
cause graduated tax according to 
number and size of vehicles used by 
business.—Derst Baking Co. v. 2£ayor 
and Aldermen of City of Savannah, 
179 S.B. 763, 180 Ga. 510. 

73- lA. —State ex reL Porterle v. H. 
L. Hunt, Inc., 162 So. 777, 182 La. 
1078, 103 A.L.R. 9—State v. Hey- 
mann, 161 So. 901. 178 Ia 479— 
LioneTs Cigar Store ▼. McFarland, 
111 So. 841, 162 La. 956. 

trse of meohanloal power 

Statute Is valid where tax was 
levied only on those who in conduct 
of business or occupation used elec¬ 
trical or mechanical power of more 
ten horsepower, and measure 
or quantum of tax was determined 
by total horsepower capacity of ma^ 
chinery used.—State ex reL Porterie 
V- H. U Hunt, Inc., 162 So. 777, 182 
La. 1078, 108 A.L.R. 9. 

74. Fla.—^Florida Sugar Distributors 
V. Wood, 184 So. 641, 186 Fla. 126. 

37 aj. p 189 note 25. 

75. U.S.—Penny Stores v. Mitchell, 
D.aMiss., 69 P-2d 789, appeal dis¬ 
missed Penny Stores v. Rice, 58 S. 
CL 122, 287 U.S. 672, 77 L-Bd. 580 
—Leo Feist, Inc., v. Young, 46 P. 
Supp. 622, reversed on other 
grounds, CCA., 188 F.3d 972. 

—^Terrell v. McDonald, 255 P- 
485, 82 Axis. 30. 

I>.<X—Panitas v. District of Columbia, 
122 P.2d 61, 74 App.D.a 284. 

Fla.—Bentley-Gray I>ry Goods Co. v. 
City of Tampa, 188 So, 758, 187 Fla. 
04 X—Florida Sugar Distributors v. 
Wood, 184 So. 641. 185 Fla. 116. 
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m.—Beif T. Barrett, 188 NJB. 889, 
855 TIL 104. 

Nev.—Ex parte Noyd. 227 P. 1020, 48 
Nev. 120 . 

N.C.—Nesbitt ▼. Gill, 41 SJSS.2d 646, 
227 N.a 174. 

Wash.—Pacific T^ephone & Tele¬ 
graph Co. V. City of Seattle, 21 
P.2d 721, 172 Wash. 649, alfipmed 
54 S.Ct. 888 , 391 U.S. 800. 78 
Bd. 310. 

87 C.J. p 189 note 26—63 CJT. p 754 
note 53 Id. 

Tnoorms f±om aoxtexahle property 
Excise tax on right to engage in 
intra-state public utiHty business 
may be measured by Income pro¬ 
duced in part fk^m nontaxable prop¬ 
erty.—Bast Ohio Gas Co. v. Tax 
Commission of Ohio, D.C.Ohlo, 48 F. 
2d 170, affirmed 51 S.Ct. 499, 233 U. 
S. 465. 76 L.Bd. 1171- 
Sbctzatendtozial Imslaess 

(1) A tax on the privilege of con¬ 
ducting bnsiness activities may con¬ 
stitutionally be measured by the tax¬ 
payer's gross receipts, despite the 
fact that the taxpayer's business 
is carried on outside as well as in¬ 
side the taxing unit, and it is izn- 
matei^al that the business involves 
the exploitation of land in another 
state.—Cedar Hill Cemetery Coipora- 
tion V. District of Columbia, 124 F. 
2d 286, 76 n.SJlppJ>.a 84. 

(2) The measurement of a tax on 
gross receipts derived from sales to 
customers within the taxing unit 
constitutes a sufficient apportionment 
of taxpayers* total gross receipts to 
satisfy the limitations Imposed by 
the federal Constitution.—^Fanitx v. 
District of Colombia, 122 F.2d 61, 74 
AppJ>.C. 284. 

(3) Task of segregating revenues 
derived without city from those de¬ 
rived within afforded no legal ob¬ 
jection to ordinance providing for 
tax on gross income.—Pacific Tele¬ 
phone 8 b Telegraph Co. v. City of 

I Seattle. 21 P.2d 721, 172 Wash. 649, 
affirmed 54 aCt. 883, 291 U.S. 306, 
78 UESd. 810. 

Method of detennliitBg va3xs 
Under statute imitoslzig a tax on 
value of all tobacco products sold at 
retail in the state, method of de¬ 
termining value of tobsoeo^ ertdeh Is 
to be measured by the usual selling 
price, is anthorixedr-BaTuns ▼. At¬ 
torney General, 14 AAd 63$, 91 KJBL 
115. 
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the commodity handled,according to the amount 
of purchases,^7 according to the quality, quantity, 
or value of a commodity produced in the business,^^ 
or according to the population of the place where 
the business is carried on.^® It has been held, how¬ 
ever, that a statute which imposes a g^oss sales tax 
on a graduated scale increasing in proportion with 
the increase in the amount of sales, even though 
considered as an excise on the privilege of mer¬ 
chandising at retail, is invalid.^^ 

§ 19. -Reasonableness of Amount 

a. In general 

b. Prohibitory or confiscatory amount 
c Discretion in fixing amount; control 

of courts 


d. Facts controlling whether reasonable 

or confiscatory 

e. Presumption and burden of proof 
£, Question of law or fact 

a. In General 

Ordinarily, a license fee or tax, whether under the 
police power or under the taxing power, may legally be 
Imposed only In such amount as, under the circum¬ 
stances, is Just and reasonable. 

It is well settled that, except as to those occupa¬ 
tions or privileges in respect of which a restrictive 
or prohibitive fee or tax may be imposed, as dis¬ 
cussed infra subdivision b of this section, a license 
or privilege fee or tax, whether under the police 
power or under the taxing power, may legally be 
imposed only in such amount as, under the circum¬ 
stances, is just and reasonable.81 However, as dis- 


78. N.a—Nesbitt T. Gill, 41 S.K 
2d 64$. 227 N.a 174. 

77- Pla.—Florida Suaar Distribu¬ 
tors V. Wood. 184 So. 641. 135 Pla. 
126. 

78. U.S.—Ohio Oil Co. V, Conway. D. 
OLLa.. 34 F.2d 47, affirmed 50 S.Ct. 
310. 281 U.S. 146. 74 LuEd. 775. 

Cal,—^McAdama OH Co. v. City of 
laon Angeles, 89 P.2d 729, 32 Cal. 
App.2d 359. 

Oil taxes at specific rates per bar¬ 
rel, graduated according to gravity 
of oil. is not invalid as not predicat¬ 
ed on quantity.—Ohio Oil Co. v. Con¬ 
way. lOL, 50 S.Ct 810. 281 U.S. 146, 
74 DJESd. 775, 

79. Pla.—Carter v. Burnett, 156 So, 
698, 116 Fla. 699. appeal dismissed 
55 S.Ct. 547, 294 U.S. 697. 79 L.EcU 
1284. 

N.C.—Nesbitt v. Gill. 41 S.B.2d 646, 
227 N.C. 174. 

37 aj. p 189 note 27. 

80. U.S.—^Stewart Dry Goods Co. v. 
Dewis, Ky., 55 S.Ct 525, 294 U.S. 
550. 79 L.Ed. 1054, rehearing de¬ 
nied 55 S.Ct. 652. 295 U.S. 768, 79 
Li.3Sd. 1709, Levy v. Lewis. 55 SLCt. 
652, 295 U.S. 768, 79 KEd. 1709, 
J. C. Penney & Co. v. Lewis, 55 S. 
Ct. 652. 295 U.S. 768. 79 L.Ed. 1709, 
and Kroger Grocery d: Baking Co. 
V. Lewis. 55 S.Ct. 652. 295 U.S. 768, 
79 L-Ed. 1709—^Lane Drug Stores 
V. Lee, D.C.Pla., 11 F.Supp. 672. 

Vt—Great Atlantic 3b Pacific' Tea 
Co. V. Harvey, 177 A. 428. 107 Vt. 
215- 

81. U.S.—^Boeing Air Transport v. 
Edelman, D.C.Wyo.. 51 F.2d 180, 
modified on other grounds, CC.A,. 
61 F.2d 819, reversed on other 
grounds 53 S.Ct. 591. 289 U.S. 249. 
77 KEd. 1155. 

Alaska.—^U. S. v. Dasher. 9 Alaska 
719—^Anderson v« Smith, 8 Alaska 
470. 


CaL—Auston v. Wilson, 80 P.2d 503. 
27 CaLApp.2d 124. 

Pla.—Quigg V. State ex rel. Miller, 
199 So. 439. 145 Fla. 431—Bentley- 
Gray Dry Goods Co. v. City of 
Tampa, 188 Bo. 758, 137 Fla. 641— 
Smith V. City of Tampa. 186 So. 
674, 136 Pla. 98—^Di Lustre v. Pen- 
ton, 142 So. 898, 106 Fla. 198. 

Ga.—City Council of Augusta v. 
Southern Grocery Stores. 7 S.E. 
2d 181, 189 Ga. 618—Great Atlantic 
& Pacific Tea Co. v. City of Colum¬ 
bus. 6 S.E.2d 320. 189 Ga. 458— 
Ard V. City of Macon. 200 S.EL 678. 
187 Ga. 127—Huguley-McCulloh 
Auto Co. V. City of La Grange, 125 
S.E. 799. 159 Ga. 352—Lloyd v. 
Richardson, 124 S.E. 37. 158 Ga. 
633—National Linen Service Cor¬ 
poration V. Mayor, etc., of Mil- 
ledgeville, 179 S.E. 837, 51 Ga.App. 
167. 

Ky,—Newlin v. Stuart, 117 S.W.2d 
608, 273 Ky. 626—City of Irvine 
V. Bergman. 295 S.W. 1041, 220 
Ky. 804. 

IjE.—S tate ex rel. Paquette v. Board 
of Pharmacy of Louisiana, 188 So. 
697. 192 La. 551. 

Mich.—Cady v. Citar of Detroit, 286 
N.W. 805. 289 Mich. 499, appeal 
dismissed 60 S.Ct. 470, 809 U.S. 
620, 84 L.Ed. 984. 

Minn.—State ex rel. Remick v. Clous¬ 
ing. 285 N-W. 711, 205 Minn. 296, 
123 A.L.R. 465. 

Miss.—Pryor v. State. 139 So. 850, 
162 Miss. 602—Corpus Jnrls otted 
in Riley v. Ayer & Lord Tie Co.. 
113 So. 214, 215, 147 Miss. 105. fol¬ 
lowed in Riley v. American Creo¬ 
sote Works, 113 So. 217. Riley v. 
Gulfport Creosoting Co., 113 So. 
218, and Riley v. Gulf States Cre¬ 
osoting Co., 113 So. 218. 

Neb.—Speier*s Laundry Co. v. City of 
WUber. 269 N.W. 119, 131 Neb. 
606—Hoyt Bros. v. City of Lincoln, 
263 N.W, 898, 130 Neb. 79, 
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Nev.—^Ex parte Noyd, 227 P. 1020, 
48 Nev. 120. 

N.J.—^Levin v. City of Asbury Park. 

154 A- 742, 9 N.J.Mi8C. 615. 

N.C.—^B. B. Ficklen Tobacco Co, v. 
Maxwell, 199 SJB. 405, 214 N.C. 
367. 

Ohio.—Nickles v. Echelberger» App., 
31 NJBl2d 474. 

Pa.—American Baseball dub of 
Philadelphia v. City of Philadel¬ 
phia, 167 A. 891, 812 Pa. 811. 92 
A.L.R. 886, appeal dismissed 54 
S.Ct. 128, 290 U.S. 595, 78 LuEd. 
524. 

RL—^Bijou Amusement Co. ▼, Tou- 
pin, 9 A.2d 852. 63 RL 508. 

S.a—Ex parte Bates, 120 S.B. 717. 
127 S.a 167. 

Ya.—Corpus jmrls quoted la Wil¬ 
liams V. City of Richmond, 14 8.E. 
2d 287, 292. 177 Va. 477. 

Wash.—Great Northern Ry. Cow v. 

State, 267 P. 606, 147 Wash. 680. 
87 C.J. p 190 note 35—62 CLJ. p 93 
note 37 [b]. 

Amount of liability see Inflra § 48. 
Pees or taxes held tmreasoxalfia 
Ky.—^Ziedman & Pollie v. City of 
Ashland, 50 S.W.2d 557, 244 Ky. 
279. 

87 C.J. p 190 note 86 [al. 

Fees or taxes held sot nareasGaable 
<1) A privilege tax on a finance 
company of one fourth of one per 
cent of volume of retail installment 
sales contracts purchased by com¬ 
pany and one eighth of one per cent 
on volume of business done by com¬ 
pany on wholesale financing plan.— 
Stone V. General Electric Contracts 
Corporation, 7 So.2d 811, 193 Mlsa 
317, followed in Stone v. Universal 
Credit Co., 7 So.2d 820, 193 Misa 
854. and Stone v. Yellow Mfg. Ac¬ 
ceptance Corporation, 7 So.2d 820. 193 
Miss. 338, affirmed 63 S.Ct. 66, 317 
U.S. 591, 87 LJSd. 484; rehearing 
denied 68 RCU 157. 817 U.S. 708, 87 
LuEd. 665. 
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cussed supra § 3, a distinction exists in this regard 
between a license fee or tax when imposed for pur¬ 
poses of regulation and when imposed for purposes 
of revenue; in the latter case a wider discretion 
as to amount is allowed, as is discussed infra sub¬ 
division c of this section, and the limitation on 
fees or taxes for regulation does not apply.82 


§ 19 

If the fee or tax is imposed in the exercise of the 
police power for purposes of regulation, as a gen¬ 
eral principle the amount which may be exacted 
may include, and must be limited and reasonably 
measured by, the necessary or probable expenses of 
issuing the license, and of such inspection, regula¬ 
tion, and supervision as may be lawful and neces- 
sary.^3 jf it is manifest that the amount imposed 


(2) A license tax of ten dollars 
per year on each place where depos¬ 
itories are maintained hy persons 
furnishingr lending libraries.—Steuer 
V. City of Atlanta, 108 S.E. 7. 176 
Ga. 433. 

(8) Other fees or taxes. 

U.S.—Boeing Air Transport v. Bdel- 
man, D.CWyo., 51 P.2d 130. modi¬ 
fied on other grounds, C.C.A., 61 
F.2d 319, and reversed on other 
grounds 53 S.Ct. 591, 289 U.S. 249. 
77 Ii.£d. 1155—Campbell Baking 
Co. V. City of Harrisonville, Mo., 
C-aA.Mo.. 60 F.2d 670. 

N.C.—Nesbitt V. Gill. 41 S.E.2d 646, 
227 N.C. 174. 

37 C.J. p 190 note 33 [b]. 

82. U.S,—^The Best Foods v. “Welch, 
D.aidaho, 34 F.2d 682. 

Ariz.—State v. Hooker, 41 P.2d 1091, 
45 Ariz. 202. 

CaL—McAdams Oil Co. v. City of 
Lk>s Angeles, 89 P.3d 729, 32 CaL 
App.2d 359—Auston v. Wilson,' 80 
P.2d 503, 27 Cal.App.2d 124. 

Bl.—^Village of East Alton v. Arst, 
53 N.B.2d 929, 386 Ill. 224. 

NJr.—Gurland v. Town of Kearny, 
24 A.2d 210, 128 N.J.Law 22—Dunn 
V. Hoboken, 88 A. 1053, 85 N.J. 
Law 79. 

RI.—^Bijou Amusement Co. v. Tou- 
pin, 9 A.2d 852, 63 R.I. 603. 

37 C.J. p 190 note 39. 

Sa U.S.—Cox V. State of New 
Hampshire, 61 S.Ct. 762, 312 U.S. 
669, 85 L.Bd. 1049, 133 A.L.R. 1396 
—Great Northern Ry. Co. v. State 
of Washington. 57 S.Ct 397, 300 U, 
S. 154, 81 luEd. 573, followed in 

Northern Pac. R, Co. v. State, 52 
P.2d 1279, 184 Wash. 710 and Chi¬ 
cago, M., St. P. & P. R. Co. V. State, 
52 P.2d 1279, 184 Wash. 710, re¬ 
hearing denied Great Northern By. 
Co. V. State of Washington, 57 S. 
Ct 504, 300 U.S. 686, 81 L.Ed. 888 
—^Hanley v. Moody, D.C.Tex., 39 
P.2d 198—^The Best Foods v. 
Welch. D.C.IdahOk 34 F,2d 682— 
Real Silk Hosiery Mills v. City of 
Bellingham, D.C.Wa8h., 1 F.2d 934 
—Jell-O Co. V. Brown, D.C.Wa8h., 
3 F.Supp. 132. 

A.la.—^Alabama Power Co. v. City of 
Carbon Hill, 175 So. 289, 234 Ala. 
489—City of Birmingham v. Hood- 
McPherson Realty CO.. 172 So. 114, 
233 Ala. 852, 108 A.L.B. 1140—City 
of Homewood v. WofCord Oil Co.. 
169 So. 388, 232 Ala. 634—City of 


Birmingham v. Wilson. 172 So. 292. 
27 Ala.App. 288, certiorari denied 

172 So. 295, 233 Ala. 410. 

Ariz.—Corpus JUads uiuoted ia City 
of Tucson V. Stewart, 40 P.2d 72, 
76, 45 Ariz. 36, 96 A.L.R. 1492. 
Ark.—City of Ft. Smith v. Roberts, 
9 S.W.2d 75. 177 Ark. 821—City of 
Newport v. Young, 293 aW. 711. 

173 Ark. 785. 

Cal.—Gospel Army t. dty of lios 
Angeles. 163 P.2d 704, 27 Cal2jS 233, 
appeal dismissed 67 S.Ct- 1428— 
Urban v. RUey. 131 P.2d 4, 31 Cal. 
2d 232—^McAdams Oil Co. ▼. City 
of Los Angeles, 89 P.2d 729, 32 
CaLApp.2d 359—^Auston v. Wilson, 
80 P.2d 503, 37 CaLApp.2d 124. 
i).C-—^Busey v. District of Columbia, 
129 P.2d 24. 75 U.SJ^lPP.D.C. 352, 
63 S.Ct. 1154, 319 U.S. 735, 87 I-. 
Ed. 1695, vacated on other grounds 
63 act. 1277, 319 U.S. 579. 87 Lu 
Ed. 1598, mandate conformed to 
138 F.2d 592, 78 U.SJlpp.D.C. 189. 
Fla.—^State ex rel. James v. Gerrell, 
188 So. 812, 137 Fla. 324—State ex 
reL Harkow v. McCarthy, 171 So. 
314, 126 Fla. 433—Jackson Y. 

O'Connell, 154 So. 697. 114 Fla. 705. 
Idaho.—^Foster's. Inc., v. Boise City; 

118 P.2d 731, 63 Idaho 301. 

IlL—City of Bloomington v. Ramey;, 
66 N.R3d 885, 893 HI. 467—La- 
mere V. City of Cfirieago, €3 N.E.2d 
863, 391 IlL 552—Keig Stevens 
Baking Go. v. City of Savanna, 44 
N.E.2d 23, 380 BL 303—Chicago 
Cosmetic Ca v. City of Chicago, 
29 N.B.2d 495, 374 IlL 884—Larson 
V. City of Rockford, 21 N.E.2d 396, 
371 Ill. 441—American Baking Co. 
V. City of Wilmington, 19 N.E.2d 
172, 370 Ill. 400—^Fligelman v. City 
of Chicago, 180 NJB. 797, 348 IIL 
294—City of Chicago v. Wonder 
Heating & Ventilating Systems. 178 
N.E. 192, 345 lU. 496—Ward Bak¬ 
ing Co. V. City of Chicago. 172 N. 
B. 171, 346 III. 212—Nature's Rival 
Co. V. City of Chicago, 155 N.E. 
356, 824 IlL 566—Bauer t. City 
of Chicago. 151 N.E. 902, 321 BI. 
259. 

Ind-—Town of Sellersburg v. Stan- 
forth, 198 N.E. 437, 209 Ind. 229. 
Iowa.—City of Pella v. Fowler. 344 
N.W. 734, 215 Iowa 90—City of 
Creston v. Mezvinsky, 240 N.W. 
678. 213 Iowa 1212—Solberg v. 
Davenport, 232 N.W. 477, 211 Iowa 
612—State v. Manhattan Oil Co., 
203 N.W. 301, 199 Iowa 1313. 
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Ky.—^Reeves v. Adam Hat Stores, 
198 S.W.2d 789, 803 Ky. 633—Zled- 
man & PoIIie v. City of Ashland, 
50 S.W.2d 557, 244 Ky. 379. 

La.—State ex reL Paquette v. Board 
of Pharmacy of Louisiana, 188 So. 
697, 192 La. 551—State v. Wilson 
St Co. of Louisiana, 154 So. 636, 179 
La. 648, appeal dismissed Wilson 
St Co. of Louisiana v. State of Lou¬ 
isiana, 55 S.Ct. 78, 293 U.S. 618, 
79 L.Ed. 631—City of Baton Rouge 
V. Sanchez, 108 So. 552. 161 Xia. 
320. 

Me.—Coxpos JUzIs died Sxl State v. 
Brown, 188 A. 713, 715, 135 He. 
36. 

Md.—^Mayor and City Council of Bal¬ 
timore V. Canton Co. of Baltimore, 
47 A.3d 775—^Maryland Theatrical 
Corporation ▼. Brennan, ;24 A.2d 
911, 180 Md. 377-nJacob8 T. Mayor 
and City Council of Baltimore, 191 
A. 431, 172 Md. 350—CJOzptui JtDCis 
died Im Portsmouth Stove St lEtange 
Oo. T. dty of Baltimore, 144 A. 
357, 359. 156 Md. 244—Mason V. 
Cumberland, 48 A. 138, 93 Md. 451. 
Mich.—^Bowers t. dty of Muskegon, 
9 N.W.2d 889, 305 Mich. 676—dty 
of Ann Arbor v. Riksen, 379 N.W. 
513, 284 Mich. 284. 116 AJL.R. 116 
—Detroit Retail Druggists' Ass'n 
V. dty of Detroit, 255 N.W. 217, 
267 Mich. 405—North Star" Line v. 
City of Grand Rapids, 244 N.W. 
193, 259 Mich. 654—Fletcher Oil 
Co. V. Bay dty. 326 N.W. 248, 247 
Mich. 572—^People v. Rawley, 204 
N.W. 137, 231 Mich. 374, 39 A.L.R. 
1381. 

Minn.—^Barron v. dty of Minneapo¬ 
lis, 4 N.W.2d 622, 212 Minn. SOS- 
State ex reL Remick v. dousing, 
285 N.W. 711, 205 Minn. 296, 123 
A.L.R. 465—Village of Hinneota 
V. Martin, 145 N.W. 383, 124 Minn. 
498, 51 L.R.A.N.S., 40, AnmCas. 
1915B. 812. 

Mont.—State v. Pepper, 226 P. 1108, 
70 Mont. 596—State v. Police Court 
of City of Bozeman, 219 P. 810, 
68 Mont. 435. 

N.H.—State v. Cox, 18 A.2d 508, 91 N. 
H. 137, affirmed Cox v. State af 
New Hampshire. 61 S.Ct 763, 313 
U.S. 569, 85 L.Ed. 1049, 133 AuLM- 
1396. 

N.J.—^Petranto ▼, New Jersey Sta^ 
Board of Barber Examlnens^ 16 A. 
2d 893, 135 N.J.Law 891. 

N.Y.—Sperling v. Valentiae^ 38 K.lT. 
S.3d 788. 170 Misa 836—Price v. 
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is substantially in excess of, and out of proportion < sonable and void as a regulation under the police 
to, the expenses involved, it generally will be re- 1 power,^^ particularly where the act or ordinance 
garded as a revenue measure, and be held unrea- | makes no provision for inspection or regulation of 


Horton, 11 N.Y.S.2d S99, 170 Mlsc. 
899—Mett V. City of Schenectady, 
283 KY.S, 9, 157 Misc. 208—Peo¬ 
ple ex rel. Jones v. Judge. 274 N. 
Y.S. 610, 152 Misc. 571—Dugan 
Bros, of New Jersey v. Dunnery, 
269 N.Y.S. 844, 150 Misc. 643. af¬ 
firmed 275 N.Y.S. 470. 242 App.Div. 
779—Smart v. City of Albany, 260 
N.Y.S. 579, 146 Misc. 60. 

N.C.—State v, Dockey, 152 S.E. 693, 
198 N.C. 551. 

Ohio.—City of Cincinnati v. Morton, 
26 N.E.2d 826, 58 Ohio App. 4S5— 
City of Cincinnati v. Criterion Ad¬ 
vertising Co., 168 N.E. 227, 32 Ohio 
App. 472. 

Okl.—^Mitchell v. City of LAwton, 253 
P. 999. 124 Okl. 60. 

Pa.—^Flynn v. Horst, 61 A.2d 64, 
356 Pa. 20—Rock v. City of Phil¬ 
adelphia, 196 A. 59, 328 Pa. 382, 

114 A.L..R. 567-American Baseball 
Club of Philadelphia v. City of 
Philadelphia, 167 A. 891, 312 Pa. 
311. 92 A.L.H. 3S6, appeal dismissed 
54 S.Ct 128, 290 U.S. 595, 78 I*. 
Bd. 524—^Haller Baking Co. v. 
Borough of Rochester, ISO A. 108, 

115 Pa.Super. 501—Commonwealth 

V. Paul, 31 Pa.Dist. & Co. 613, 29 

Mun.L.R, 159, 86 Pltt8b.I.eg.J. 209 
—Arronson v. City of Philadelphia, 
16 Pa.Dist. & Co. 427—Common¬ 
wealth ex rel Johnson v, Wagner, 
9 Pa.Co. 625, 47 Deg.Int. 504, 20 
Phila. 306—^Flyim v. Horst, Com. 
PI., 58 Dauph.Co. 78. affirmed 51 
A.2d 54, 356 Pa. 20—Common¬ 

wealth V. Leswing, Quar.Sess., 55 
Montg.Co. 15, affirmed 5 A. 809, 135 
Pa.Su^r. 485—Commonwealth, fori 
Use, y. Rosenzveig, 31 Mun.3Li.R. 
222, 88 Pittsb.L.€g.J. 207—Philllps- 
burg Supply Co. v. Morrison, Com. 
PL, 27 North.Co. 271. 

S.D.—Mundell v. Graph. 266 N.W. 
121. 62 S.D. 631. 

Tenn.—^Rutherford v. City of Nash¬ 
ville, 79 S.W.2d 581, 168 Tenn. 499. 
Tex.—Gulf Ins. Co. v. James, 186 S. 

W. 2d 966, 143 Tex. 424—City of 
Fort Worth v. Gulf Refining Co., 

53 S.W.2d 610, 125 Tex. 612, re¬ 
versed, Com.App., City of Fort 
Worth v. Gulf Refining Co., 55 S. 
W.2d 792—Cozpiui Jozis oited lx 
Texas Pharmaceutical Ass*n v. 
Dooley, Civ.App., 90 S.W.2d 828, 
329—^Mims v. City of Fort Worth, 
Civ.App., 61 S.W.2d 539—City of 
San Antonio v. Teague, Civ.App., 

54 S.W.2d 566, error refused. 

Vt.—^Vermont Salvage Corporation 
V. Village of St Johnsbury, 84 A. 
2d 188, 113 Vt 841. 

Va.—City of Charlottesville v. Hailes* 
Shows, 18 S.B.2d 890, 179 Va. 321. 
Wash.—^Hastings v. City of Bremer¬ 
ton, 294 P. 651, 159 Wash. 621. 


Wls.—City of Racine v. Weyhe. 6 N. 

W.2d 747, 241 Wls. 133. 

Wyo.—Unemployment Compensation 
Commission v. Renner, 143 P.2d 
181, 59 Wyo. 437—Corpus Jnzis oit¬ 
ed in Western Auto Transports v. 
City of Cheyenne, 118 P.2d 761, 766. 
57 Wyo. 351. rehearing denied 120 
P.2d 590, 57 Wyo. 351. 

37 C.J. p 190 note 40—62 C.J. p 93 
note 37. 

Costs of eaforoing general regula¬ 
tions 

Although prevention of threatened 
violations of substantive law Is the 
ultimate object of all licensing, the 
costs of enforcing general regula¬ 
tions cannot be made the measure of | 
the fee charged, since these costs I 
exist independently of the licensing 
law.—Sperling v. Valentine, 28 N.Y. 
S.2d 788, 176 Misc. 826. 

Pees or taxes held not qnr e a son ahle 

(1) One half of one per cent per 
gallon on the business of selling gas¬ 
oline to consumers outside of a city’s 
corporate limits but within its Ju¬ 
risdiction.—City of Prichard v. Har¬ 
old. 186 So. 499, 28 Ala.App. 235, cer¬ 
tiorari denied 186 So. 504, 237 Ala. 
277. 

(2) A license fee of twenty-five 
dollars for the first year end ten 
dollars for each succeeding year on 
master plumbers.—^Board of Exam¬ 
iners of Plumbers of City of Phoe¬ 
nix V. Marchese, 66 P.2d 1036, 49 
Arlz. 850. 

(3) An annual license fee of fifteen 
dollars on each vehicle used for the 
storage or carrying of certain foods 
for the purpose of delivering such 
foods to any place in a city for 
use and consumption or for resale.— 
Keig Stevens Baking Co. v. City of 
Savanna, 44 N.E.2d 23, 380 IlL 303. 

<4) A fifty dollar license fee for 
restaurant or weiner stand.—City of 
Newport v. Young, 293 S.W. 711, 
173 Ark. 785. 

(5) liicense fees ranging from two 
dollars to fifteen dollars per annum 
for vehicles kept for hire.—^Towns v. 
Sioux City, 241 N.W. 658, 214 Iowa 
76. 

(6> A license fee of one hundred 
fifty dollars per year on nonresi¬ 
dents who sell bakery products.—^Ex 
parte Irish, 250 P. 1056, 121 Kan. 72. 
122 Kan. 33, 61 A.L.R. 332. 

(7) A license fee of one hundred 
dollars required from persons selling 
fruits and vegetables at wholesale.— 
Mims Y. City of Port Worth, Tex. 
C!v.App., 61 S.W.2d 589. 

(8) A monthly license fee of ten 
dollars, which authorizes licensee 
to employ as many persons as may 

518 


be necessary for house to house dis¬ 
tribution of advertising matter and 
packages.—^Jell-O Co. v. Brown, D.C. 
Wash., 3 F.Supp. 132. 

(9) A license fee of thirty dollars 
for each dance on public dances and 
dance halls.—State v. Hoffman, 199 
N.W. 173, 159 Minn. 401. 

(10) A license fee of one thousand 
dollars on promoters of a charity 
campaign and a fee of one hundred 
dollars on each solicitor, where i>art 
of the proceeds is withheld as com¬ 
pensation for promoters or solicitors. 
—City of Seattle v. Rogers, 106 P. 
2d 598, 6 Wa8h.2d 31, 130 A.Z 4 .R. 
1498. 

(11) An occupation tax of twenty 
dollars per year on attorneys locat¬ 
ed within a city engaged in the prac¬ 
tice of law.—^Newlin v. Stuart, 117 
S.W.2d 608, 273 Ky. 626. 

(12) Other fees or taxes held not 
unreasonable. 

Ind.—^Town of Sellersburg v. Stan- 
forth, 198 N.E. 437, 209 Ind. 229. 
Mass.—General Outdoor Advertising 
Co. v. Department of Public Works, 
193 N.E. 799, 289 Mass. 149, appeal 
dismissed General Outdoor Adver¬ 
tising Co. V. Callahan, 56 S.Ct 495, 

I 297 U.S. 725, 80 KEd. 1008, General 
Outdoor Advertising Co. v. Hoar, 
56 S.Ct 495, 297 U.S. 735, 80 KEd. 
1008, and Brink v. C!allal^n, 56 S. 
Ct 496, 297 U.S. 725, 80 L.Bd. 1008. 
N.H.—Havens v. Attorney General, 14 
A.2d 636, 91 N.H. 115. 

37 C.J. p 190 note 40 [aj. 

84, U.S.—Great Northern Ry. Co. v. 
State of Washington, 57 S.Ct 897, 
300 U.S. 154, 81 D.Ed. 573, rehear¬ 
ing denied Great Northern Ry. Co. 
V. State of Washington, 57 S,Ct 
504, 300 U.S. 686 , 61 LuEd. 888 — 
Real Silk Hosiery Mills v. City 
of Bellingham, D.C.Wash.. 1 F.2d 
934. 

Ala.—Corpus Juris eited in Alabama 
Power Co. v. City of Carbon Hill, 
175 So. 289, 293, 234 Ala. 489. 
Arlz.—Corpus Juris quoted in City of 
Tucson V. Stewart 40 P.2d 72, 76. 
45 Ariz. 36, 96 A.L.R. 1462. 

Fla.—^Dusenbury v. Chesney, 121 So. 
667, 97 Fla. 468. 

Idaho.—^Foster’s, Inc., v. Boise City, 
118 P.2d 721, 63 Idaho 201. 

IlL—^Lamere v. City of Chicago, 63 
N.E.2d 863. 391 ZIL 552—Keig Ste¬ 
vens Baking Co. v. City of Savanneu 
44 N.B.2d ,23. 880 IlL 303—Ward 
Baking Co. v. City of C!hlcago, 172 
N.B. 171, 840 IlL 212—Nature's 
Rival Ck>. V. City of Chicago. 155 
N.E. 356, 324 IlL 566—Bauer v. 
City of Chicago, 161 N.E. 902, 321 
HI. 259. 

Iowa.—City of Oreston ▼. Mezvinsky, 
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the business,85 and expressly provides for use of the 
funds for other purposes.*® A mere incidental ex¬ 
cess, however, which is not so disproportionate as 
to make the fee charged unreasonable, does not in¬ 
validate the act or ordinance imposing it,87 as it is 
impossible to tell exactly how much will be realized 
or what the exact expense will be.*® In fixing a 
license fee as incident to a statutory regulation, the 
legislature has greater latitude than in authorizing 
an inspection fee for a definite official service.** 

The rule that a license fee exacted under the po¬ 


lice power may cover only the expense of issuing 
the license and regulating the business does not ap¬ 
ply to those occupations or privileges vrhich, al¬ 
though tolerated, are hurtful to public morals, pro¬ 
ductive of disorder, or injurious to the public.** 
In such cases fees or taxes may be imposed in such 
sums as to have a restraining or repressive effect,*^ 
or even to prohibit the occupation or privilege, as 
is discussed infra subdivision b of this section. 

b. Prohibitoxy or Confiscatozy Amount 

If a license fee or tax Is so high as to be virtually 


240 N.W. 676. 213 Iowa 1213—State 
V. Manhattan Oil Co.. 203 N.W. 301, 
199 Iowa 1213. 

La.—City of Baton Rouge v. Sanchez. 

108 So. 652. 161 lia. 320. 

Md.—^Maryland Theatrical Corpora¬ 
tion V. Brennan, 24 A.2d 911. 180 
Md. 377. 

Mich.—Bowers v. City of Muskegon. 
9 N.W.2d 889, 305 Mich. 676—De¬ 
troit Retail Druggists* Ass*n v. 
City of Detroit. 255 N.W. 217, 267 
Mich. 405—^Fletcher Oil Co. v. Bay 
City. 226 N.W. 248, 247 Mich. 572 
—^People V. Rawley, 204 N.W. 137, 
231 Mich. 374, 39 AXuR. 1381. 
Minn.—City of Duluth v. Rosenblum, 
230 N.W. 830. ISO Minn. 353—City 
of Mankato v. Fowler, 20 N.W. 361, 
32 Minn. 364—City of St Paul v. 
Colter. 12 Minn. 41. Gil. 1$. 90 Am. 
D. 278. 

N.Y.—Price V. Horton, 11 N.T.S.2d 
399, 170 Mlsc. 899—Dugan Bros. 

V. Zom, 261 N.Y.S. 592. 145 Misc. 
611—Smart v. City of Albany. 260 
N.Y.S. 579, 146 Misc. 60—People v. 
Hervleux, 236 N.Y.S. 129, 134 Misc. 
711. 

N.D.—Fylken v. City of Minot. 264 N. 

W. 728. 66 N.D. '251. 103 AD.R. 
320. 

Ohio.—Nickles v. Echelberger, App., 
31 N.B.2d 474—Allen v. City of 
Cincinnati. 174 N.K 795. 37 Ohio 
App. 389—City of Cincinnati v. Cri¬ 
terion Advertising Co.. 168 N.EL 
227. 32 Ohio App. 472. 

OkL—^Mitchell v. City of Lawton. 253 
P. 999, 124 OkL 60—Ex parte Davis. 
114 P.2d 186, 72 Okl.Cr. 152. 

Pa.—^Flynn v. Horst 61 A.2d 54, 
356 Pa. 20—Rock v. City of PhU- 
adelphia. 196 A. 59. 328 Fa. 382. 
114 A.L.R. 567—Haller Baking Co. 
V. Borough of Rochester. 180 A. 
108, 118 Pa.Super. 501—Arronson 
T. City of Philadelphia, 16 Pa.Dist 
Co. 427—^Flynn v. Horst Com.PL, 
58 Dauph.Co. 78, affirmed 61 A.2d 
54, 856 Pa. 20—Commonwealth, for 
use, V. Rosenzveig, 31 Mun.I<.R. 
222. 88 PittsbXeg.J. 207—Common¬ 
wealth ex reL v. Bradley. 89 Pittsh. 
Leg.J. 14L 

Tex.—Coxpos Jtizis guoted in. Texas 
Pharmaceutical Ass’n v. Dooley. 90 
S.W.2d 828. 830. 


Vt.—Vermont Salvage Corporation v. 
Village of St Johnsbury, 34 A2d 
188. 113 Vt 341. 

Wash.—Corpus gUzis dtad iu Vinup 
V. City of Seattle, 120 P.2d 464, 465, 
11 Wash.2d 630. 

37 C.J. p 191 note 41. 

Fees or taxes uureasoualde 

(1) An original fee of sixty dollars 
for a calendar year or any part 
thereof and a renewal fee of thirty 
dollars for a calendar year or any 
petft thereof on electrical contractors. 
—City of Tucson v. Stewart 40 P. 
2d 72. 43 Ariz. 36. 96 A.L.R. 1492. 

(2) A minimum fee of two hundred 
fifty dollara on auctioneers.—Orr v. 
City of Rochester, 258 N.W. 569. 193 
.Minn. 371. 

(3) Other fees op taxes held un¬ 
reasonable. 

m.—City of Bloomington v. Ramey, 
66 N.B.2d 385, 393 HI. 467. 

Ma—State v. Brown, 188 A. 718, 
185 Ma 36. 

N.Y.—Sperling v. Valentine, 28 N.T. 

I S.2d 788, 176 Misa 826. 

37 C,J. p 191 note 41 ta3. 

85. Ala.—Corpus gWs cited la Ala¬ 
bama Power Co. v. City of Carbon 
Hill, 175 So. 289, 298. 234 Ala 489. 
m.— City of Chicago v. R. 4b X. Res¬ 
taurant. 15 N.R2d 725. 369 IlL 65, 

117 A.L.R. 1313—Ward Baking Co. 
T. City of Chicago, 172 N.E. 171. 
340 IIL 212. 

Mich.—People v. Rawley. 204 N.W. 

137. 231 Mich, 874, 39 A.L.R. 1381. 
Pa—Haller Baking Co. v. Borough 
of Rochester. 180 A. 108. 118 Pa 
Super. 501. 

Tex.—Clorpus gtirls quoted in. Texas 
Pharmaceutical Ass’n v. Dooley. 90 
S.W.2d 328. 329. 

87 C.J. p 192 note 42. 

sa Tex.—Corpus ghrls quoted ta 
Texas Pharmaceutical Ass*n v. 
Dooley, 90 S.W.2d 328, 330. 

37 C.J. p 192 note 43. 

Disposition of moneys collected gen¬ 
erally see infra i 56. 

87. CaL—Urban ▼, Riley, 131 P.2d 
4, 21 CaL2d 232.- 

Idaho.—^Poster*a Ina, v. Boise City, 

118 P.2d 721. 63 Idaho 201. 

519 


DL—Keig Stevens Baking Co. v. 
City of Savanna 64 N.B.2d 23, 380 
m. 303—Chicago Cosmetic Co. v. 
City of Chicago, 29 N.E.2d 495, 874 
HI. 884—^American Baking Co. v. 
City of Wllmingtoa 19 N.E.2d 172. 
370 IIL 400—City of Chicago v. R, 
& X. Restaurant. 15 N.E.2d 725. 
369 IIL 65, 117 A.I..R. 1313—City 
of Chicago v. Ben Alpert, Ina, 13 
N.R2d 987, 368 HI. 282—City Of 
Troy V. Holten, 4 N.K2d 881, 887 
IlLApp. 278. 

Mich.—Fletcher Oil Co. v. Bay City. 
226 N.W. 248, 247 Mich, 572. 

N.Y.—Smart v. City of Albany, 260 
N.Y.S. 579, 146 Misc. 60. 

Pa—Rock V. City of Philadelphia, 
196 A. 59, 328 Pa 382, 114 A.L.R. 
567. 

Tenn.—^Rutherford v. City of Nash¬ 
ville, 79 S.W.2d 581, 168 Tenn. 499. 

Tex.—Gulf Ins. Co. v. James. 185 S. 

i W.2d 966, 143 Tex. 424—James v. 

I Gulf Ina Co., ClvA^pp., 179 S.W. 

i 2d 397, reversed on other grounds 
185 S.W.2d 966, 148 Tex. 424. 

37 C.J. p 192 note 44. 

88. Tea—Gulf Ins. Co. v. James. 
185 S.W.2d 966, 143 Tea 424. 

37 C.J. p 192 note 45. 

89u Neb.—Nash-FInch Co. v. Beal, 
248 N.W. 374, 124 Neb. 835. 

90. Ala—Alabama Power Co. v. City 
of Carbon HiU, 175 So. 289. 234 
Ala 489. 

Ky.—Commonwealth for Use and 
Benefit of City of Wilmore v. Mc¬ 
Cray, 61 S.W.2d 1043. 250 Ky, 183. 

Neb .—Owffoa Juris quoted iu Erwin 
V. City of Omaha 224 N.W. 693, 
694, 118 Neb. 331. 

NJ>.—Corpus Juris dted in Fylken 
V. City of Minot, 264 N.W. 728, 732, 
66 N.D. 251, 103 A.D.R. 320. 

37 C.J. p 192 note 47. 

91. Fla—Jackson v. O'Connell, 154 
So. 697, 114 Fla 705. 

Ky.—Commonwealth for Use and 
Benefit of City of Wilmore v. Mc¬ 
Cray, 61 S.W.2d 1043, 250 Xy. 
182. 

Neb.—Corpus Juris qaeted In 3Brwln 
V. City of Omaha 224 N.W. 6*2, 
694, 118 Neb. 33L 
} 37 CJ. 9 U2 note «8. 
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confiscatory or prohibitive of a ixsefii! and legitimate oc¬ 
cupation or privilege, or to create a monopoly for the 
benefit of a few, the act or ordinance imposing it is in¬ 
valid. 

In accordance with general rules as to prohibi¬ 
tory legislation, with respect to licenses, as dis¬ 
cussed supra § 17, if a license fee or tax is so high 


as to be virtually confiscatory or prohibitive of a 
useful and legitimate occupation or privilege, ^2 qj. 
to create a monopoly for the benefit of a few,23 the 
act or ordinance imposing it is invalid; and this 
rule applies where the tax is imposed for revenue.®^ 
Those, and only those, occupations which are sub- 


92. Ala.—^Adams ▼. Curry, 8 So. 2d 
578, 243 Ala. SO—^American Baker¬ 
ies Co. V. City of Huntsville, 168 
So. 880, 232 Ala. 612, appeal dis¬ 
missed American Bakeries Co. v. 
City of Huntsville, Alabama, 57 S. 
Ct 122. 299 U.S. 514, 81 KBd. 380 
—Standard Oil Co. of Kentucky ▼. 
X^imestone County, 124 So. 523, 
220 Ala. 331. 

Ark.—City of Horrilton v. Malco 
Theatres, 143 S.W.2d 55, 202 Ark. 
100 . 

Cal.—Auston v, Wilson, 80 P.2d 603, 
27 OaLApp.2d 124. 

Fla.—^Dusenbury v. Chesney, 121 So. 
567, 97 Fla. 468. 

Ga.—Solomons v. Mayor and Aider- 
men of City of Savannah, 189 S. 
EL 230, 183 Ga. 631—Hu^ruley-Mc- 
Cnlloh Auto Co. v. City of 1 a 
G range, 125 S.H. 799, 159 Ga. 352—| 
Uoyd V. Richardson, 124 S.H. 87,1 
158 Ga. 633—N'ational Linen Serv¬ 
ice Corporation v. Mayor, etc., of 
MUledgeviUe, 179 S.E. 837, 51 Ga. 
App. 167. 

HL—City of Bloomington v. Ramey, 
66 N.E.2d 385. 393 lit 467. 

Sly.—Southern Linen Supply Co. t. 
City of Hazard. 151 S.W.2d 758. 
286 Ky. 626—Jelllco Grocery Co. 
V. City of Whitesburg, 151 S,W.2d 
85, 286 Ky. 470—Hartman v. City 
of Louisville, 138 S.W.2d 948, 282 
Ky. 487—Great Atlantic & Paclflc 
Tea Co. v. Kentucky Tax Commis¬ 
sion. 128 S.W.2d 581. 278 Ky. 867— 
Newlin v. Stuart, 117 S.W.2d 608, 
273 Ky. 826—Southern Lines Linen 
Supply Co. V. City of Corbin, 115 
aW.2d 321, 272 Ky. 787—Martin 

V. Nocero Ice Cream Co., 106 S.W. 
2d 64, 263 Ky. 151—Commonwealth 
for Use and Benefit of City of Wil- 
more v. McCray, 61 S.W«2d 1043, 
350 Ky. 182—^Moore v. State Board 
of Charities and Corrections, 40 8. 

W. 2d 349, 233 Ky. 723—City of Ii> 
Tine V. Bergman, 295 S.W. 1041, 
220 Ky. 804. 

La.—State ▼. Lucas, 133 So. 126, 196 
La. 299. 

Me.—State v. Brown, 188 A. 713, 135 
Me, 36. 

Mich.—People v. Rawley, 204 K.W. 

137. 231 Mich. 374, 39 A.L.R. 1381. 
Minn.—Orr t. City of Rochester, 258 

K. W. 569,193 Minn. 371. 

Miss.—Yazoo 3k M. V. R. Co. v. Board 
of Mississippi Levee Com’rs, 195 
So. 704, 188 Mise. 889, appeal dis¬ 
missed 61 S.a. 21. 311 U.a 607, 85 

L. Bd. 384—^Mathison v. Brister, 145 
So. 358. 166 Miss. 67—Corpus OUZis 
eited ia RUey v. Ayer St Xiord Tie 


Co.. 113 So. 214, 215, 147 Miss. 105, 
followed in Riley v. American Cre¬ 
osote Works, 118 So. 217, Riley v. 
Gulfport Creosoting Co., 113 So. 
218, and Riley v. Gulf States Cre¬ 
osoting Co., 113 So. 218. 

Mo.—Cozpns «razis Quoted in Fetter 
v. City of Richmond, 142 S.W.2d 6, 
7. 346 Mo. 431—Corpus dUrls cited 
in City of Washington v. Reed, 70 
S.W.2d 121, 124, 229 Mo.App. 1195. 
Keb.—Speier*s Laundry Co. v. City 
of Wilber, 269 K.W. 119, 181 Neb.: 
606—Gooch Food Products Co. v. i 
Rothman. 268 K.W. 468, 131 Keb. 
523—^Hoyt Bros. v. City of Lincoln, 
263 K.W. 898, 130 Keb. 79. 

Kev.—Ex parte Koyd. 2L27 P. 1020, 
48 Kev. 120. 

N.J.—Great Atlantic & Pacific Tea 
Co. V. Board of Com'rs of City of 
Camden, 4 A.2d 16, 122 N.J,Law 
47. 

K.T.—^People ex reL Ellis v. Cow- 
drick, 268 K.T.S. 825, 150 Misc. 285. 
N.C.—E. B. Ficklen Tobacco Co. v. 
Maxwell. 199 S.B. 405, 214 N.C. 
367. 

Or.—Safeway Stores v. City of Port¬ 
land, 42 P.2d 162, 149 Or. 581. 

Pa.—^Haller Baking Co. v. Borough 
of Rochester, 180 A. 108,118 Pa.Su- 
per. 501—^Phonograph Operators 
Ass*n V. City of Philadelphia, 54 
Pa-Dist & Co. 83—Flynn v. Horst. 
Com.Pl., 58 Dauph.Co. 78, affirmed 
51 A.2d 54, 356 Pa. 20. 

Tex.—Sam's Loan Office v. City of 
Beaumont, Com.App., 49 S.W.2d 
1089—Corpus juris Quoted is Ex 
parte Mihlfread, 83 S.W.2d 347, 848, 
128 Tex.Cr. 556. 

Va.—Corpus juris Quoted is Wil¬ 
liams V. City of Richmond, 14 S.B. 
2d 287, 292, 177 Va. 477. 

37 CJ. p 192 note 6L 

Pees or taxes hdld oosJIsoatory or 
prohiUtive 

(1) A five thousand dollar fee for 
the privilege of collecting money or 
other valuable consideration for 
rights, royalties, or rents on copy¬ 
righted music books and certain oth¬ 
er things, the fee to be paid to each 
parish in which any collection is 
made or attempted to be made.— 
State V. Lucas, 199 So. 126, 196 La. 
299. 

(2) A fee of two hundred dollars 
for each motor vehicle junk business 
and a fee of five dollars for a junk 
dealer not maintaining a junk yard. 
—Vermont Salvage Corporation v. 
Village of St. Johnsbury, 34 A.2d 
188, 118 Vt. 841. 


(3) A fee of ten dollars per day for 
the privilege of carrsdng on the busi¬ 
ness of transient photographer.—City 
of Racine v. Weyhe, 5 K.W.2d 747, 
241 Wis. 133. 

(4) A two hundred dollar annual 
license tax on dealers in oleomar¬ 
garine.—^Ex parte Bock, 13 P.2d 836, 
125 Cal.App. 375. 

(5) Other fees or taxes held con¬ 
fiscatory or prohibitive. 

N.J.—Gurland vI Town of Ksarny, 24 
A2d 210, 128 K.J.Law 22. 

Wash.—City of Seattle v. Ford, 257 
P. 243, 144 Wash. 107. 

37 C.J. p 192 note 50 Ca]. 

Pees or taxes hMd uot oonflsoatory 
or prohibitive 

(1) Malt extract tax of ten cents 
per pound.—^Fleischmann Co. v. Con¬ 
way, 122 So. 845, 168 La. 547, fol¬ 
lowed in Gerde-Kewman & Co. v. 
Conway, 122 So. 849, 168 La. 559. 

(2) Other fees or taxes held not 
confiscatory or prohibitive. 

Neb.—Village of Utica v. Rumelin, 
278 K.W. 872, 134 Keb. 282. 

Pa.—American Stores Ca v. Board- 
man, Com.PL, 46 Dauph.Co. 834, 
affirmed 6 A2d 826, 886 Fa. 36. 
Tex.—Neiman-Marcus Co. v. City of 
Houston, Civ.APPn 109 S.W.2d 543, 
error refused. 

Wash.—City of Seattle ▼. Ford, 267 
P. 243, 144 Wash. 107. 

37 O.J. p 192 note 51 [bl. 

98. Mo.—Oozpus juris Quoted in 
Fetter v. City of Richmond, 142 S. 
W.2d 6, 7, 846 Mo. 481. 

Tex.—Cozpns juris Quoted In Ex 
parte Mihlfread, 83 S.W.2d 347, 
348, 128 Tex.Cr. 556. 

Va.—Corpus JUrls Quoted hi Wil¬ 
liams ▼. City of Richmond, 14 S. 
B.2d 287, 292, 177 Va. 477. 

37 aj. p 193 note 52. 

Equality and uniformity generally 
see infra 9 22. 

Power to grant exclusive license see 
supra 5 10 d. 

94. Ala.—American Bakeries Co. v. 
City of Huntsville. 168 So. 880, 232 
Ala. 612, appeal dismissed Ameri¬ 
can Bakeries Co. v. City of Hunts- 
vUle, Alabama, 57 S.Ct. 122, 299 U. 
S. 514, 81 L.Ed. 380. 

Ark.—City of Helena v. Russwurm, 
79 S.W.2d 993, 190 Ark. SOL 
CaL—American Locker Co. v. City of 
Long Beach, App., 170 P.2d 1006— 
Auston V. Wilson, 80 P.2d 503, 27 
Cal.App.2d 124. 

Fla.—Jerome EC. Sheip Co. T. Amos, 
130 So. 699, 100 Fla. 863. 
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ject to regulation under the police power and are of 
a character that may be absolutely prohibited may 
be taxed to the point of prohibition.^^ Thus, as to 
occupations or privileges which are in their gen¬ 
eral effect injurious or offensive to the public wel¬ 
fare, fees or taxes that are practically prohibi¬ 
tive may be imposed,provided, in the case of a 
tax by a municipality, the power to do so has been 
conferred on it.^*^ 

c. Discretion in Fixing Amount; Control of 
Courts 

The determination of the amount or reasonableness 


of a license fee or tax ordinarily rests within the dis¬ 
cretion of the legislative power Imposing it, and the 
courts usually will not interfere with the exercise of 
such discretion. 

Subject to constitutional limitations,and with¬ 
in tibe limitations of reasonableness as heretofore 
considered, the determination of the amount or rea¬ 
sonableness of a license fee or tax, whether imposed 
for purposes of regulation or for revenue, ordina¬ 
rily rests within the discretion of the legislative 
power, state or municipal, imposing it,^^ and the 
exercise of such discretion will not be interfered 


Ga.—Great Atlantic & Pacific Tea 
Co. V. City of Columbus, 6 S.B.2d 
320, 189 Ga. 458—^National I<lnen 
Service Corporation v. Mayor, etc., 
of Milledgeville, 179 S.B. S37, 51 
GaA.pp. 167. 

HL—vvinter v, Barrett, 186 N.E. 113, 
852 IIL 441, 89 A.Ii.R. 1898. 

Ky.—Shannon v. Hughes & Co., 109 

S. W.2d 1174, 270* Ky. 630—-Martin 
V. Nocero Ice Cream C<k, 106 S.W. 
2d 64. 269 Ky. 151. 

Miss.—^Mathison v. Blister, 145 So. 
358, 166 Miss. 67. 

Mo.—Corpus juris guoted in Fetter 
V. City of Richmond, 142 S.W.2d 6, 
7, 846 Mo. 431—City of St. Charles 
ex ret Palmer v. Schulte, 264 6.W. 
654, 805 Mo. 124. 

Neb.—Gooch Food Products Co. v. 
Rothman, 268 N.W. 468, 181 Neb. 
523—^P. F. Petersen Bal^g Co. v. 
City of Freemont, 228 N.W. 256, 
119 Neb. 212. 

N.J.—^Independent Warehouses v. 

Scheele, 45 A.2d 708, 134 N.J.Law 
133, affirmed 67 S.Ct. 1062—Gurland 

T. Town of Kearny, 24 A-2d 210, 
128 N.J.Law 22—Great Atlantic & 
Pacific Tea Co. v. Board of Com’rs 
of City of Camden. 4 A.2d 16. *122 
N.J,Law 47. 

Ohio.—Calerdine v. Freiberg, 195 N. 
B. 854, 129 Ohio St. 453—Calerdine 
V. Freiberg. 32 Ohio N.P.,N,a, 105, 
reversed on other grounds 195 N. 
B. 854, 129 Ohio St 453. 

OkL—Oklahoma Tax Commission v. 

Allcott. 164 P.2d 978, 196 OkL 99. 
Tex.—^Humble Oil 6k Refining Co. v. 
State. Civ.App., 158 S.W.2d 886. 
Error refused. 

Va.—Corpus juris guoted in Williams 
V. City of Richmond, 14 S.E.2d 287, 
292, 177 Va. 477. 

87 C.J. p 193 note 58. 

aPoe or tax held poeoliililtive or con* 
flscstory 

WIs.—City of Racine v. Weyhe, 51 
N.W.2d 747, 241 Wis. 188. 

Vkx hbld not prohibitive or conUuoa- 
tory 

<1) A tax of fifteen dollars per 
year on each machine which plays 
music or merely affords amusement 
on the deposit of five cents or more. 


—Carolina Music Co. v. Query, 8 S. 
E.2d 473, 192 S.C. 808. 

(2) A tax of one hundred dollars 
on dealers in radios and radio sup¬ 
plies located in or near cities of more 
than fifty thousand inhabitants.— 
Pulton Bros. Electric Co. v. Harri¬ 
son. 166 S.BL 255, 171 Ga. 671. 

<3> A gasoline storage tax of six 
cents per gallon.—Jerome H. Sheip 
Co. V. Amos, 180 So. 699, 100 Fla. 
863. 

(4) Other fees or taxes held not 
prohibitive or confiscatory.—^Puget 
Sound Power 6k Idght Co. v. City of 
Seattle, 21 P,2d 727, 172 Wash. 868. 
affirmed Puget Sound Power 6k Light 
Co. V. City of Seattle, Wash., 54 S. 
Ct 542, 291 U.S. 619, 78 L.Bd. 1025, 
rehearing denied 54 S.Ct. 712, 292 

U.S. 608, 78 Zi.Bd. 1466—Pacific Tele¬ 
phone 6k Telegraph Co. v. City of 
Seattle, 21 P.2d 721, 172 Wash. 849, 
afihmed 54 S.Ct. 883, 291 T7.S. 300, 78 
L.Bd. 810—87 aJ. p 198 note 53 [bl. 
95. Ky.—Hartman v. City of Lioais- 
viUe, 188 S.W.2d 948, 282 Ky. 487— 
Great Atlantic 6k Pacific Tea Co. ▼, 
Kentucky Tax Commission, 128 S. 
W.2d 681. 278 Ky. 387—Martin v. 
Nocero Ice Cream Co., 108 S.W.2d 
64, 269 Ky. 151. 

A mare stefeesmext lx. a leglslattva 
eaaotmanfe that a business may be 
fraudulently conducted does not give 
the legislature the power to prohibit 
that business by imposing prohibi¬ 
tive license fees on IL—State v. 
Lothropa-FEurnbam Co., 150 A. 551, 84 
N.H. 322. 

9& Ky.—Oozpus Juris dtad is 
Commonwealth for Use and Benefit 
of City of Wilmore t. McCray, 61 
S.W.2d 1048, 1044, 250 Ky. 188. 
Tex.—Corpus Juris gnoted la Bx 
parte MihifTead, 88 &W.2d 847, 848, 
128 Tex.Cr. 556. 

37 aJ. p 198 note 54. 
l^esUng ia tradlBg siaaps 

(1> The fact that a license fee or 
tax on trading stamp companies or 
dealers, or on merchants who give 
trading stamps in connection with 
their business, is oppressive or pro¬ 
hibitive has been held not to affect 
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the validity of statutes . imposing 
such fee or tax.—^Tanner v. Little, 
Wash.. 86 S.CL 879, 240 U.K 369, 60 
L.Bd. 691—Hast v. Van Deman 6k 
Lewis Co.. Fla, 36 S.Ct. 370, 240 U. 
S. 342. 60 L.Ed. 679, L.R.A1917A 481. 
Ann.Cas.l917B 455—68 C.J. p 755 
note 58, p 757 note 88. 

(2> However, there is some au 
thority holding that the fee or tax 
may not be so excessive as to indi¬ 
cate a purpose to prohibit the use 
of trading stampa—Sperry 6k Hutch¬ 
inson Co. V. Tacoma, C-CWash., 190 
F. 682—^Ex jMOte Hutbhinsoao, CC. 
Wash., 137 F. 949—68 OJ. p 75S 
note 60. 

97. Tex.—corpus Juris guoted Sm Ex 
parte Mlhlftead, 83 aw.2d 347, 
848, 128 Tex.Cr. 556. 

87 a J. p 193 note 55. 

Power of municipality to prohibit 
occupation generally see supra i 
10 . 

sa. Tenn.—Kelly ▼. Dwyer, 7 Lea 
180. 

87 C.J. p 198 note 56. 

99. U.S.—Great Atlantic 6k Pacific 
Tea Co. v. Qrosjean, D.CLa, 16 
F.Supp. 499, affirmed 57 S.Ct. T72, 
301 U.S. 412, 81 L.Ed. 1193, 112 
A.L.R. 298, rehearing denied 58 S. 
Ct. 8, 802 U.S. 772, 82 L.Ed. 599. 
Ala.—American Bakeries Co. City 
of HuntsviUe, 168 So. 880, 282 Ala. 
612. appeal dismissed American 
Bakeries Co. v. City of Huntsville. 
Alabama, 57 S.Ct. 122, 299 U.S. 514, 
81 UEd. 880. 

Fla.—Pellicer v. Sweat, 179 So. 422, 
131 Fla. 60. 

nL—^Edward B. Bacon Grain Co. v. 
City of Chicago, 59 N.EJd 589, 
825 IUA.PP. 245., 

Kan.—^Matheny v. City of Hutchin¬ 
son, 121 P.2d 227, 154 Kan. 582, 151 
A.L.R. 1187. 

Ky.—White v. City of RichmoaxL 159 
S.W.2d 815, 298 Ky. 477-<3Qmiim- 
wealth for Use and Benefit cC CSUy 
of Wilmore v. McCray. 51 aW.2d 
1048, 250 Ky. 182-4SMIm8h 6k Bpl- 
lie V. Cfity of Ashland. 8# 

557, 244 Ky. 279. 

La.—State ej r^ INgnetts v; Board 
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with by the courts unless it is dearly apparent that 
there has been an abuse of discretion, and that the 
fee or tax is arbitrary, unreasonable, oppressive, or 
prohibitive.^ If the fee or tax is imposed under the 
police power as a means of regulation, the courts 
will interfere to declare the act or ordinance void 
only vrhere it is obvious there has been an abuse of 
discretion and that the fee or tax is beyond the 
limits of a police regulation and is clearly unreason¬ 
able or oppressive.2 

In the case of a fee or tax imposed for revenue 
purposes, a wider discretion as to the amount exists 
than in the case of legislation under the police pow¬ 
er.* The amount of a tax imposed for revenue is 
particularly within the discretion and judgment of 
the l^slative authority, state or munidpal, and 
ordinarily will not be interfered with by the courts,^ 


tmless, as discussed supra subdivision b of this sec¬ 
tion, the tax imposed amounts to a prohibition of a 
useful or legitimate occupation, or unless in case of 
an ordinance the tax imposed is manifestly in ex¬ 
cess of the needs of the municipality and out of pro¬ 
portion to other taxes.® In determining whether 
the power to tax has been exercised in a just and 
equitable manner, the court may consider the fact 
that, in le\ 7 ing a particular license or privilege tax 
on a business, such business is exempt from some 
other comparable tax.® Under some statutory pro¬ 
visions, it has been held that the court may re¬ 
duce the amount of the fees or taxes, if it finds 
them unreasonable.^ 

d. Pacts ControQing Whether Eeasonable or 
Confiscatory 

in determining whether e license fee or tax is rea. 


of PharmacF of liOuislana, 188 So. 
697. 192 liE. 551. 

Mich.—^Detroit Retail Bru^siats* 

Ass*n V. City of Detroit, 255 N.W. 
217, 567 Mich. 405—Fletcher Oil 
Co. V. Bay City. 226 X.W. 248. 247 
Mich. 572. 

Mo.—City of Washington v. Reed, 70 
S.W.2d 121, 229 MoJi^pp. 1195. 
Xeb.—Nash-p4nch Co. v. BeaJ, 248 
N.W. 374, 124 Neb. 835. 

N.C.—^E. B. Ficklen Tobacco Co. v. 

Maxwell, 199 S.K 405, 214 N.C. 367. 
Pa.—Rock V. City of Philadelphia, 
196 A. 59. 328 Fa. 382. 114 A.L.R. 
567. * 

S.C.—Great Atlantic & Pacific Tea Oo. 
V. City of Spartanburg, 170 S.E. 
2T3, 170 S.C. 262. 

Tex.—City of San Antonio v. Teague, 
Civ.App.. 54 S.W^d 566. 

Va.—City of Fredericksburg v. San¬ 
itary Grocery Co., 190 S.E. 318, 168 
Va. 57. 110 A.I,.R. 1195. 

37 OJ. p 193 note 58. 

Im U.S.—^Real Silk Hosiery Mills v. 
City of Portland, D.C.Or., 294 F, 
587, affirmed, C.C.A., 29? F. 897. re¬ 
versed on other grounds 45 S.Ct. 
525, 268 X7.S. 325. €9 Ii.Ed. 982. 
Ala.—City of Andalusia v. Fletcher, 
198 So. €4, 240 Ala. 110—American 
Bakeries Ca v. City of Huntsville, 
168 So. 880, 232 Ala. 612, appeal 
dismissed American Bakeries Co. v. 
City of Huntsville, Alabama, 57 S. 
Ct. 122, 299 U.S. 514, 81 I*Bd. 380. 
Colo,—^Hollenbeck v. City and County 
of Denver, 49 P,2d 435, 97 Colo. 
370. 

Fla,—^EYeeman v. Tlttsworth, 171 So. 
307, 126 Fla. 483—GUlis v. Croft. 
109 So. 446, 92 Fla. 267, followed 
in SUmmel v. Quigg, 111 So. 893, 93 
Ela. 206. 

HL—City of Chicago v. R. & X Res¬ 
taurant. 15 N.R5d 725, 369 XU. 65, 
117 A.D.R. 1313. 

Iowa.—City of Creston v. Mezvinsky, 
240 N.W. 676, 213 Iowa 1212. 


Kan.—^Matheny v. City of Hutchin¬ 
son, 121 P.2d 227, 154 Kan. 682, 
151 A.Ii.R. 1187. * 

Ky.—White v. City of Richmond, 169 
S.W.2d 315, 293 Ky. 477—Southern 
Liinen Supply Co. v. City of Haz¬ 
ard. 151 S.W.2d 758, 286 Ky. 626— 
Mills V- City of Barbourville, 117 
S.W.2d 187, 273 Ky. 490—Common¬ 
wealth for Use and Benefit of City 
of Wilmore v. McCray, 61 S.W.2d 
1043, 250 Ky. 182—Ziedman & Pol- 
Ue V. City of Ashland. 60 S.W.2d 
557, 244 Ky. 279—City of Irvine v. 
Bergman, 295 S.W. 1041, 220 Ky. 
804. 

Minn.—State ex reL Remick v. Clous¬ 
ing, 285 N.W. 711, 205 Minn. 296, 
123 A.LuR. 465. 

Mo.—City of Washington v. Reed, 70 
S.W.2d 121, 229 Mo.App. 1195. 

Mont.—City of ISozeman v. Nelson, 
287 P. 528. 73 Mont. 147. 

Neb.—State v. Phillips, 274 N.W. 469, 
133 Neb. 209. Ill A.L.R. 1431— 
Gooch Food Products Co. v. Roth¬ 
man, 268 N.W. 468, 131 Neb. 523— 
Nash-Finch Co. v. Beal, 248 N.W. 
374, 124 Neb. 835—Erwin v. City 
of Omaha, 224 N.W. 692, 118 Neb. 
331. 

N.C.—BL B, Ficklen Tobacco Co. v. 
Maxwell, 199 S.E. 405, 214 N.C. I 
367. 

Ohio.—City of Cincinnati v. Criterion 
Advertising Co., 168 N.E. 227, 32 
Ohio App. 472. 

37 C.J. P 193 note 59. 

2. Ala—City of Andalusia t. Fletch¬ 
er, 198 So. 64, 240 Ala 110. 

Cal.—Urban v. Riley, 131 P.2d 4, 21 
Cal.2d 232. 

IlL—City of Bloomington v. Ramey, 
66 N.E.2d 385, 393 Ill. 467—City of 
Chicago V. Wonder Heating & Ven¬ 
tilating Systems, 178 N.B. 192, 345 
IlL 496. 

Iowa—^Towns t. Sioux City, 241 N. 
W. 658, 214 Iowa 76—City of Cres- 
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ton V. Mezvinsky, 240 N.W. 676, 
213 Iowa 1212. 

Neb.—State v. Philllpa 274 N.W. 459, 
133 Neb. 209, 111 A.L.R. 1431— 
Nash-Flnch Co. v. Beal, 248 N.W. 
374, 124 Neb. 835. 

Tex.—City of Fort Worth v. Gulf Re- 
I fining Co., 33 S.W.2d 610^ 125 Tex. 

I 512—City of San Antonio v. 

Teague, Civ.App., 54 S.W.2d 666. 

87 C.J. p 193 note 60. 

The courts should not scmilnise 
th* aanonxdi of the fee too naorowly, 
with the view of adjudging it a 
where it does not appear to be un¬ 
reasonable in amount as a mere regu- 
latloa—Van Hook v. City of Selma 
70 Ala 361, 45 Am.R. 85—City of 
Prichard v. Harold, 186 So. 499, 28 
AlaApp. 235, certiorari denied 186 
So. 604, 237 Ala 277, 

3. Cal.—Lios Angeles v. Dos Angeles 
Independent Gas Co., 93 P. 1006, 
152 CaL 765. 

Ind.—Schmidt v. Indianapolis, 80 N. 
E. 632, 168 Ind. 631, 120 Ain.S.R. 
385, 14 L.RA..N.S., 787. 

A U.S.—^The Best Foods ▼. Welch, 
D.C.Idaho, 34 F.2d 682. 

Fla—State ex reL Southern Roller 
Derbies v. Wood, 199 So. 262, 145 
Fla 296—Jerome H. Shelp Co. v. 
Amoa 130 So. 699, 100 Fla 863. 
Md.—^Brown' v. Stata 9 A.2d 209, 
177 Md. 321. 

N.C.—E. B. Ficklen Tobacco Co. v, 
MazwelL 199 S.E. 405, 214‘ N.C. 
367. 

37 C.J. p 194 note 61. 

5. Kan.—State v. Wilson, 168 P. 
679, 101 Kan. 789, 798, D.R.A.1918B 
374. 

37 C.J. p 194 note 68. 
a N.C.—Nesbitt V. Gill, 41 SJE.2d 
646, 227 N.C. 174. 

7. Pa—^Pennsylvania Gas Oo.*s Pe- 
Ution, 101 A. 996, 258 Pa 234. 

37 aj. p 194 note 64. 
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sonable or confiscatory or prohibitive, all the facts and 
cbnditions affecting the occupation or privilege, as well 
as those affecting the public welfare, should be taken 
into consideration. 

In detennining whether a license fee or tax is 
reasonable or confiscatory, all the facts and con¬ 
ditions affecting the occupation or privilege, as 
well as those affecting the public welfare, should be 
taken into consideration,^ and each case must be 
determined on its own facts.9 As discussed supra 
subdivision a of this section, if the fee or tax is 
imposed for purposes of regulation, the expenses of 
issuing the license and of supervising and regulat¬ 
ing the occupation or privilege is generally the 
controlling factor. However, if a fee or tax is 
imposed as an occupation tax, the question whether 


§ 19 

it is reasonable or confiscatory depends on its gen¬ 
eral operation in the class to which it applies,^® and 
not on its effect in an isolated case, or on the busi¬ 
ness of a particular individuals^ It has further 
been held that the reasonableness of an occupation 
tax is determined by conditions in the state or mu- 
nicipali^ as a whole, and not with respect to a 
particular portion thereof.^* 

Among other matters to be considered are the 
size of the city or village and the amount of busi¬ 
ness which would probably be done by the li¬ 
censee.^® The fee or tax may not be based direct¬ 
ly on the damage or injury resulting from the oc¬ 
cupation or business,although that fact may be 
taken into consideration.^® Thus, the reasonable- 


8. Ga.—National Linen Service Cor¬ 
poration V. Mayor, etc., of Mil- 
ledgevlUe, 179 SJB. 8S7, 51 Ga.App. 
167. 

Mich.—City of Ann Arbor v. Hiksen, 
279 N.W. 513, 284 Mich. 284, 116 
A.L..R. 116. 

Miss.—^Pryor v. State, 139 So. 850, 
162 Miss. 602. 

X.T.—^Mett V. City of Schenectady, 
283 N.Y.S. 9, 157 Misc. 208—Smart 
V. City of Albany, 260 N.Y.S. 579, 
146 Misc. 60. 

Tex.—City of Port Worth ▼. Gulf Re¬ 
fining Co.. 83 S.W.2d 610, 125 Tex. 
612, reversed, ConuApp., City of 
Port Worth v. Gulf Refining Co., 
55 S.W.2d 792. 

Wyo.—Oozpus JwdB cited in. Western 
Auto Transports v. City of Chey¬ 
enne, 118 P.2d 761. 766. 57 Wyo. 
351, rehearing denied 120 P.2d 590,, 
57 Wyo. 351. 

37 C.J. p 194 note 65. 

Conditions at time of passage of 
statute 

Whether tax statute was Intended 
to be confiscatory must be deter¬ 
mined in light of conditions existing 
at time statute was passed, and radi¬ 
cal economic change will not em¬ 
power courts to declare law uncon¬ 
stitutional.—^Interstate Co. v. Rich¬ 
ardson, 169 S.B. 373, 177 Ga. 9. 
Ozdinanoe 

In determining the reasonableness 
of regulatory fees fixed by an ordi¬ 
nance, the courts take into consider¬ 
ation the laws of the state covering 
the same general field of legisla¬ 
tion, if they do not entirely supei> 
sede local legislation.—Western Auto 
Transports v. City of Cheyenne, 118 
P.2d 761, 57 Wyo. 351, rehearing de¬ 
nied 120 P.2d 590, 57 Wyo. 851. 

Ala.—City of Prichard v. Rich¬ 
ardson, 17 So.2d 451, 245 Ala. 365. 
Mich.—North Star Line v. City of 
Grand Rapids, 244 N.W. 192, 259 
Mich. 654. 

wyo.—Western Auto Transports v. 
City of Cheyenne^ 118 P.2d 761. 


57 Wyo. 351, rehearing denied 120 
P.2d 590, 67 Wyo. 351. 

10. Ark.—City of Helena v. Russ- 
wurm. 79 S.W.2d 993, 190 Ark. 601 
—^Fitzgerald v. Gates, 32 S.W.2d 
634. 182 Ark. 655. 

Ga.—^Solomons v. Mayor and Aider- 
men of City of Savannah, 189 S.H. 
280, 183 Ga. 681—National Linen 
Service Corporation v. Mayor, etc., 
of MilledgevUle, 179 S.B. 837. 51 
Ga.App. 167. 

Ky.—City of Irvine v. Bergman, 295 
S.W. 1041. 220 Ky. 804. 

Mich—City of Ann Arbor v. Riksen, 
279 N.W. 513, 284 Mich 284. 116 A. 
Ii.R. 11$. 

Mo.—City of St Charles ex reL 
Palmer v. Schulte, 264 S.W. €54, 
305 Mo. 124. 

Pa,—City of Philadelphia v. Bglin's 
Garages, 19 A.2d 845, 342 Fa. 142. 
37 CJ. p 194 note 67. 

The ultimate effect on the tnud. 
ness taxed in view of the type of 
business and the competitive condi¬ 
tions existing at the time of taxation, 
and not the rate or amount of the 
is the criterion for determining 
the Question of confiscation.—^Ifortin 
V. Nocero Ice Cream Oo., 106 S.W. 
2d 64. 269 Ky. 151. 

It. Ala.—American Baheries Co. v. 
City of Huntsville, 168 So. 880, 232 
Ala. 612, appeal dismissed Ameri¬ 
can Bakeries Co. ▼. City of Hunts- 
viUe, Alabama, 57 S.Ct. 122, 299 
U-S. 514, 81 LuBd. 380—Hale ▼. 
State, 116 So. 869. 217 Ala. 403, 58 
A.L.R. 1333. 

Ark.—Eltzgerald t. Gates, 32 S.W.2d 
634, 1&2 Ark. $55. 

Ga.—Great Atlantic & Pacific Tea Co. 
Y. City of Columbus, 6 S.B.2d 320, 
189 Ga. 458—^Solomons t. Mayor 
and Aldermen of City of Savannah, 
189 S.B. 230, 183 Ga. 631—Steuer Y. 
City of Atlanta, 168 S.E. 7, 176 Ga. 
433—National Linen Service Cor¬ 
poration Y. Mayor, etc., of Mil- 
ledgeviUe, 179 S.B. 837. 51 Ga.App. 
167. 


Ky.—City of Irvine v. Bergman, 295 
S.W. 1041. 220 Ky. 804. 

Mich—City of Ann Arbor v. Riksen. 
279 N.W. 513, 284 Mich 284, 116 
A.L.R. 116. 

lUisa—^Mathison v. Blister, 145 So. 
358, 166 Miss. 67. 

Neb.—Gooch Pood Products Oo. v. 
Rothman, 268 N.W. 468, 131 Neb. 
523—^Erwin v. City of Omaha, 224 
N.W. 692, 118 Neb. 331. 

N.H.—^Havens v. Attorney General, 
14 A.2d 636, 91 N.H. 115. 

37 C.J. p 194 note 63. 

la. Ga.—Great Atlantic 6b Pacific 
Tea Co. v. City of Columbus, 6 
S.B.2d 320, 1S9 Ga. 458—National 
Linen Service Corporation v. City 
of Gainesville, 182 S.B. 610, 181 Ga. 
397—^Steuer v. City of Atlanta, 168 
8.B. 7, 176 Ga. 433—National Linen 
Sen'ice Corporation v. Mayor, etc., 
of Milledgeville, 179 S.E. 837, 51 
Ga.App. 167. 

Miss.—^Mathison v. Blister, 145 So. 
358, 166 Miss. 67. 

13. Ky.—Southern Linen Supply Oo. 
v. City of Hazard, 151 S.W.2d 768, 
286 Ky. 626. 

Mich—City of Ann Arbor y. Riksen. 
279 N.W. 513, 284 Mich 284, 116 
A.L.R. 116. 

Miss.—Stone v. General Electric Con¬ 
tracts Corporation, 7 So.2d 811. 193 
Mias. 317, followed in Stone v. Uni¬ 
versal Credit Co., 7 So.2d 820, 193 
Miss. 854, and Stone v. Yellow Mfg. 
Acceptance Corporation, 7 6o.2d 
820, 198 Miss. 388, affirmed 63 S.Ct 
66, 317 U.S. 591, 87 L.Bd. 484, re¬ 
hearing denied 63 S.Ct 157, 317 
U.S. 708, 37 L.Bd. 565. 

Pa.—^Phillipsburg Supply Co. v. Mor¬ 
rison, Com.PL, 27 NorthCo. 27L 
37 CJr. p 194 note 69. 

14. CaL—In re McCoy, 191 P, 419, 
10 CsLApp. 116. 

15. CaL—In re McOoy, supnL 
Ohio.—Stem t. OolvDibiia^ 2i Ohio 

N.P.,N.S.. 353. 

37 <U. p 194 note 71. 
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ness of a license fee on vehicles, as a police regula¬ 
tion, generally depends on the cost of registering, 
supervising, and keeping such vehicles in control, 
the density of population, conditions of public travel, 
etc.;^® and the fee or tax may be based not only 
on the amount necessary for policing vehicles, but 
also on the injury caused by them to the public 
highways.^^ Where it is necessary in the proper 
conduct of business that unusual demands be made 
on a city’s facilities, a reasonable charge may be 
made by the municipality to cover its actual ex¬ 
pense in providing such special services.^* It has 
been held, however, that a license fee is not ex¬ 
orbitant or confiscatory by reason of the fact that 
the licensees do not receive an equivalent in per¬ 
sonal benefit,^* The mere fact that a designated tax 
on a mechanical de\uce would make it unprofitable 
to sell a certain kind of merchandise by such de¬ 
vice does not establish that the tax is prohibitive, 
where the device can be used for other purposes,^® 
and an excise tax on goods sold is not confiscatory 
and invalid because it could not be profitably ab¬ 
sorbed by the dealer without increasing the selling 


price where the law does not fix the selling pricc.*^ 

e. Presumption and Burden of Proof 

Unless the contrary appears on the face of the act 
or ordinance imposing an occupation tax or is estab¬ 
lished by evidence, such tax will be presumed to be rea* 
sonable, and to be imposed for a lawful purpose, and a 
party attacking an occupation tax has the burden of 
proving it to be unreasonable or confiscatoty. 

Unless the contrary appears on the face of the 
act or ordinance imposing a license or occupation 
tax or is established by evidence,such a tax will 
be presumed by the courts to be reasonabIe,2S and 
to be imposed for a lawful purpose.^^ The party 
attacking a license fee or tax has the burden of 
proving it to be unreasonable or confiscatory,^® 

f. Question of Law or Pact 

An ordinance imposing a license or occupation tax 
is not conclusive as to reasonableness of the license 
or tax Imposed, but Its reasonableness or unreasonable, 
ness is usually a question of law for the court to deter- 
mine. 

An ordinance imposing a license or occupation 
tax is not conclusive as to the reasonableness of 


16L Ky,—Smith V. Commonwealth. 
X94 S.W. 367. 175 Ky. 286—Hender¬ 
son V. Iiockett, 163 S.W. 199. 157 
Ky. 366. 

17. U.S.—Hendrick v. Maryland. 85 
S.CL 140, 235 U.S. 610. 59 

140, 

37 aJT. p 194 note 73. 

18. Pa.—William LAubach & Sons v. 
City of Easton, 32 A.2d 881, 347 
Pa. 542—American Baseball Club 
of Philadelphia v. City of PhU- 
adelphia, 167 A. 891. 312 Pa. 311. 92 
A.I 1 .R. 386, appeal dismissed 54 S. 
Ct 128, 290 U.S. 595, 78 Ii.Ed. 524. 

19u HI*—^Fli^relman v. City of Chi- 
oagOb 180 N.EL 797, 348 Ill. 294. 
SOL Ala.—^Dunlap v. State, 78 60 . 

038, 16 AUlApp. 440. 

37 C.J. p 194 note 74. 

21 . Ala.—Woco Pep Oo. of Mont¬ 
gomery T. City of Montgomery, 
121 So. 64. 219 Ala. 73. 

22. Aria—City of Tucson v. Stew¬ 
art, 40 P.2d 72, 45 Aria 36. 

Tex,—Sam's lioan Office v. City of 
Beaumont, Com.App., 49 S.W.2d 
1089. 

37 OJ. P 195 note 76. 

23L U.e.—Great Northern Ry. Co. v. 
State of Washington. 57 &Ct 397. 
300 U.a 154, 81 UBUL 573. rehear¬ 
ing denied Great Northern Ry. Co. 
V. State of Washington. 57 S.Ct 
501. 300 t7.S. 686 . 81 UEd. 888 . 
Ala.—Hale v. State, 116 So. 369, 217 
Ala 403. 58 A.I 4 .R. 1333—Woco Pep 
Co. of Montgomery v. City of 
Montgomery, 105 Sou 214, 113 Ala 
452, 

4ria—49orpu Jtuia died la City of 


Tucson V. Stewart, 40 P.2d 72, 77, 
45 Aria 36, 

Iowa—Towns v. Sioux City, 241 N. 

W. 658. 214 Iowa 76. 

Kan.—Corpus garis died in Ex parte 
Irish, 250 P. 1056, 1057, 121 Kan. 
72. 122 Kan. 33. 61 A-UR. 382. 
Mich.—Detroit Retail Druggists' 
Ass'n ▼. City of Detroit. 255 N.W. 
217, 267 Mich. 405—Fletcher Oil Co. 
v. Bay City, 226 N.W. 248, 247 
Mich. 572—^People v. Rawley, 204 
N.W. 137, 23X Mich. 374, 39 A.D.R. 
1381. 

Minn.—'Village of Minneota v. Mar¬ 
tin, 145 N.W. 883, 124 Minn. 498. 
51 D.R.A..N.S.. 40. Ann.Caal915B 
812. 

Mont—State ▼. Pepper, 226 P. 1108, 
70 Mont 596—State v- Police Court 
of City of Bozeman, 219 F. 810. 
68 Moat 435. 

Neb.^—Erwin v. City of Omaha, 224 
N.W. 692, 118 Neb. 331. 

N.J.—Corpus goris died in Petranto 
V. New Jersey State Board of Bar¬ 
ber Examiners. 15 A.2d 898^ 895. 
125 N.J.Daw 391. 

N.M,—Tharp v. City of Clovis, 279 P, 
69. 34 N.M. 161. 

N.C.—E. B. Ficklen Tobacco Co. v. 

Maxwell, 199 S.E. 405, 214 N.C. 867. 
Ohio.—City of Cincinnati v. Criterion 
Advertising Co., 168 N.E. 227, 32 
Ohio App. 472. 

Pa—Rock V. City of Philadelphia 
196 A. 59, 828 Pa 382, 114 A.LmR. 
567—City of IPittsburgh v. Streng, 
90 FaSuper. 288—William Laubach 
& Sons V. City of Eastoa Com.PL, 
28 North.Co. 321, affirmed 32 A^d 
881, 347 Pa. 542. 
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Tenn.—^Rutherford v. City of Nash- 
vUla 79 S.W.2d 581, 168 Tenn. 499. 
Tex.—Gulf Ins. Co. v. Jamea 185 S. 
W.2d 966, 143 Tex. 424—City of 
Fort Worth v. Gulf Refining Co.. 
83 S.W.2d 610. 126 Tex. 512. 

Wyo.—Western Auto Transports v. 
City of Cheyenna 118 P.2d 761. 
57 Wyo. 351. 

37 O.J. p 195 note 76. 

Presumption as to reasonableness 
generally see supra § 16. 

S4. Ky.—Cumberland TeL 6b TeL Co. 
Y. Calhoun. 151 S.W. 659, 151 By. 
241. 

87 aj. p 195 note 77. 

25. Ga—^National liinen Service 

Corporation v. City of Gainesville. 
182 S.E. 610. 181 Ga 397—Dandham 
V. City of Da Grange, 136 S.E. 514. 
168 Ga 570—^National Linen Serv¬ 
ice Corporation v. Mayor, etc., of 
Milledgeville, 179 S.E. 837, 51 Ga 
App. 167. 

Pa—Rock V. City of Philadelphia 
196 A. 59. 328 Fa 382, 114 A.D.R. 
567—William Daubach & Sons v. 
City of Eastoa 28 North-Co. 321, 
affirmed 82 A.2d 881, 347 Pa 542— 
Phiilipsburg Supply Co. v. Mozri- 
soa Com.Pl„ 27 North.Co. 271. 
Bvideajoa lield insnffldemt to show 
tax e x c essi ve 

Ala—Woco Pep Co. of Montgomery 
V. City of Montgomery, 105 Sa 
214, 213 Ala 452. 

Ga—National Linen Service Corpo¬ 
ration T. City of Gainesville, 182 
6.E. 610, 181 Ga 397. 

N.C.—BL B. Ficklen Tobacco Co. v. 
Maxwell, 199 SJS. 405. 214 N.C 367. 
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the license or tax imposed,but its reasonableness 
or unreasonableness is usually a question of law 
for the court to determine,unless the facts are 
disputed or doubtful, in which case it may be left 
to a jury;-S or in case of a trial without a jury, 
it may be determined by the court as a matter of 
fact.-^ W^ere reasonableness is tried by a jury, 
the parties are entitled to a finding on that ques¬ 
tion unless the testimony compels a decision one 
way, in which event a verdict may be directed.^® 

§ 20. As to Method of Enforcement 

Reasonable regulations for the collection and en¬ 
forcement of license and privilege taxes may validly be 
imposed. 

A Statute or ordinance imposing a license or ex¬ 
cise tax on occupations or privileges may within 
constitutional limits prescribe reasonable regulations 
for the collection and enforcement of the tax.^^ 


If the language used in the enactment expresses a 
plain meaning, it is not rendered invalid by the 
fact that its exact enforcement may be difficult^^ 
or that it does not prescribe the methods for its en- 
forcement,^® nor is it invalid by reason of the fact 
that it has never been enforced.^^ However, the 
enactment is invalid if it prorides only an invalid 
method for its enforcement.35 
Various provisions have been held valid which 
require payment of the tax by stamps aflSxed to the 
articles sold or dealt in,^^ fix penalties for noncom¬ 
pliance with the statute or ordinance,^^ impose a 
lien for payment of the tax,^^ or authorize seizure 
and sale of property liable for the tax.*^ A stat¬ 
ute or ordinance may deny the taxpayer the right 
to restrain the collection of the tax, but require 
him to pay the amount assessed under protest, and 
later bring suit for its return but a statute which 
requires a prepayment of tax before a hearing is 


2S. Cal.—^In re McCoy, 101 P. 419, 
10 Cal.App. 116. 

a?. Iowa,—^lowa City v. Newell, 87 
N.W. 739. 115 Iowa 55. 

87 C.J, p 195 note 79. 

Where a niilloieict time hae not 
tilapeed In whlcli to determine the 
question, the court is unable to say 
that a license tax is prohlhitive and 
confiscatory.—Woco Pep Co. of Mont¬ 
gomery V. City of Montgomery, 105 
Sa 214, 213 Ala. 452. 

881 Colo.—Colorado Postal TeL Co. 
V, Colorado Springs, 158 P. 816, 
61 Colo. 560. 

37 C.J. p 195 note 80. 

29. N.a—State V. Razook, 103 SJBL 
67, 179 N.C. 708. 

80. Pa.—Kittanning Borough v. 
American Natural Gas Co., 93 A. 
15, 247 Pa. 65. 

81. Ark.—^Mann v. McCarroU, ISO 
S.W,2d 721, 198 Ark. 628. 

Cal.—^People v. Skinner, 115 P.2d 488, 
18 Cal.2d 349, 149 A.L 1 .B. 299, prior 
opinion 110 P.2d 41. 

Ga.—Hicks v. Stewart Oil Co., 186 
S.B. 802, 182 Ga. 654. 

IlL—Winter v. Barrett 186 N.R 113, 
352 IlL 441, 89 A.L..R. 1398. 

I«a.—State v. Mahr, App., 151 So. 
907. 

Mi<fix.—Miller v. Michigan State Ap¬ 
ple Commission, 296 N.W. 245, 296 
Mich. 248. 

mss.—Mississippi State Tax Com¬ 
mission V. Flora Drug Co., 148 So. 
373, 167 Miss. 1. 

NJSL—^In re Opinion of the Justices. 

190 A. sot 88 N.H. 500. 

Pa.-~Gulf Refining Co. v. School Dist 
of Philadelphia, 167 A. 620, 109 Pa. 
Super. 177. 

Tex.—Sheppard v. Owl Refining Co., 
Civ.App., 68 S.W,2d 1101. 


32. Neb.—Corpicui Juris gaoted In. 
Nash-Pinch Co. v. Beal, 248 N.W. 
374, 377, 124 Neb. 835. 

37 C.J. p 193 note 84. 

33. Neb.—Corpus Juris guoted in 
Nash-Flnch Co. v. Beal, 248 N.W. 
374, 877, 124 Neb. 835. 

37 C.J. jp 195 note 85. 

34. Neb.—Corpus Juris guoted in. 
Nash-flnch Co. v. Beal, 348 N.W. 
374, 877, 124 Neb. 835. 

37 CJT. p 1^ note 87. 

35. l^a.—^Z>od8on v. Payne, 63 So. 
517, 183 Da. 1057. 

37 CJr. p 195 note 88. 

33. D.S.—^Doscher v. Query* D.C.S. 
a, 21 F.2d 521. 

Frohibifeing p ossession of unstsmped 
arttbles 

Itegislature has power and authoiv 
ity to prohibit possession of un¬ 
stamped cigarettes at a place of busi¬ 
ness where cigarettes are sold by 
person engaged in such business.— 
Carman v. State, 93 S.W.2d 1145, 130 
t Tex.Cr. 149. 

I 37. Mich.—Mfller v. Michigan State 
Apple Commission, 296 N.W. 245, 
296 Mich. 248. 

Okl.—Shinn v. Oklahoma City* 61 P. 

2d 1126, 69 OkLCr. 433. 

Power to impose penalties see infra 
§ 62. 

jBonetazy penaltSes 
Fact that constitution limits gas¬ 
oline tax to amount levied does not 
make statute adding penalties and 
attorney's fees because of delinquen¬ 
cy in payment unoonstitutionaL since 
these are legitimate means of collect¬ 
ing revenues, not prohibited by con¬ 
stitution.—State T. Mahr, Lia^App., 
151 So. 907. 

38. Mo.—Pioch ▼. City of St. Douis, 
138 S.W.2d 1020. 345 Mo. 1069. 
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Tex.—State v. Wynne, 135 S.W.2d 
951, 1*34 Tex. 455, appeal dismissed 
Wynne v. State of Texas, 65 S.Ct. 
980, 310 C.S. 610, 84 KEd. 1388, 
rehearing denied 60 S.Ct. 1094, 310 
U.S. 659, 84 LuEd. 1422. 

Power to fix priority of liens see In¬ 
fra § 50. 

Property used in b n s tue a s may be 
constitutionally subjected to lien for 
excise or occupation tax on business, 
although property is not owned by 
person carrying on business.—Johns¬ 
ton & Burnham v. State. Tex.Civ. 
App., 95 S.W.2d 144. 

Pailnre to provide for foredosnre 
Fact that statute providing that 
poundage fees required of fish can¬ 
nery should constitute first lien on 
cannery provided no method for fore¬ 
closure of the lien was not fatal to 
validity of the statute, in view of 
general statutory provision relating 
to foreclosure of liens, and statute 
relating to venue for suits in equi¬ 
ty.—State V. Swensk, 89 P.2d 687, 
161 Or. 281. 

39. Fla.—Simpson v. Warren. 143 
So. 602, 106 Fla. 888, certiorari de¬ 
nied 144 So. 324, 106 Fla. 6S8. 

Miss.—Standard Oil Co. v. Stones 2 
So.2d 155, 191 Miss. 897. 

PCnxdlolpal property 

Statutory provision authorising 
sale of municipal property used for 
public purposes to satisfy assessment 
of excise tax on storage of gasoline 
is vaUd.~01ty of Greenville v, Queiy, 
173 S.R 292. 172 RO. 183. 

40. Tenn.—^Fort v. Hudson, tS HWl 
2d 1263, 170 Tenn. lit, refemsHng 
denied 95 aW.2d 932, Iff Tmm. 
464. certiorari denied Hadson v. 
Fort, 67 S-CL ItK St9 OR 695. 81 
D.£d. 439. 

Tex.—Rogers v. Daniel OO Bt Bsyslty 
Co.. 119 aW.9d 891, 136 Tex. tS8. 
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allowed and the tax becomes irrevocably fixed, and 
which does not contain a legal provision to compel 
refund of a determined illegally assessed tax, has 
been held invalid.^^ 

A statute or ordinance may validly require that 
the person selling goods or performing services 
subject to a sales,^^ service,^3 or use^^ tax be liable 
for the tax due and collect such tax from the pur¬ 
chaser or user of the goods or services; but it has 
been held, in the case of a sales tax, that the tax 
must be primarily imposed on the seller, rather than 
on a purchaser, in order to render the former lia¬ 
ble for the tax, since otherwise he would be re¬ 
quired to act as a collector of tax without adequate 
compensation.^^ 

The constitution may authorize waiver of the 
right to collect license, occupation, and privilege 
taxes which have accrued, or bar an action to re¬ 
cover such taxes,^® and the legislature may suspend 


or abolish the claim for an unpaid tax.^7 

Powers conferred on boards and officers. The 
state may confer on boards and officers powers with 
respect to the assessment and collection of the 
tax,^^ and intrust to the reasonable discretion of 
such officers the manner and method of enforcing 
the statute and a statute or ordinance is not in¬ 
valid because it does not properly provide for an 
appeal from any action of the licensing or taxing 
authorities.®® However, a statute is invalid in so 
far as it empow^ers a board or officer to collect li¬ 
cense or excise taxes by arbitrary methods.®! It 
has been held that a statute may validly authorize 
administrative officers to compute and assess the 
tax due on the taxpayer's failure to make a re- 
tum,®2 but such authority renders the statute in¬ 
valid if the amount of the tax is not fixed at a 
definite sum and no rule is stated in the statute 
whereby on ascertainment of the facts in a given 


41. U.S.—Morrison-Knudsen Co. v. 
State Board of Equalization of 
Wyoming. D.C.Wyo., '35 F.Supp. 
553. 

42i U.S.—^Monamotor Oil Co. v. 
Johnson. D.C.Iowa, 3 F.Supp. 1S9, 
affirmed 54 S.Ct. 575, 292 U.S. 86 . 
78 Ii.Ed. 1141. 

Ala.—Tanner v. State, 190 So. 292, 28 
Ala.App. 56S, certiorari denied 190 
So. 295, 238 Ala. 269. 

Ark.—Wiseman v. Phillips, 84 S.W.2d 
91, 191 Ark. 63. 

Cal.—ODe Aryan v. Akers, 87 P.2d 
695, 12 CaL 2 d 751, certiorari denied 
Aryan v. Akers, 60 S.Ct. 101, 308 
U.S. 581, S4 UEd. 487. 

Fla.—Heriot v. City of Pensacola. 

146 So. 654. 108 Fla.. 480. 

Idaho.—^Johnson v. Diefendorf, 57 P. 

2d 1068. 56 Idaho 620. 

Miss.—^Woodrich v. St, Catherine 
Gravel Co.. 195 So, 307, 188 Miss. 
417. 127 AI 4 .R. 1179—State ex reL 
Rice r. Allen, 177 So. 763, 180 
Miss. 659. 

N.M—State ex reL Atty. Gen. v. Tltt- 
mann, 75 P.2d 701, 42 N.M, 76. 
Ohio.—Fox V. Frank. ^ N.B.2d 996. 
52 Ohio App. 483, petition dis¬ 
missed 198 N.E. 873, 180 Ohio St 
268. 

S.D.—Standard Oil Co. ▼. Jones, 206 
N.W. 72. 48 S.D. 482. 

Ooa te aot prior to effeottva date of 

However, the provision of retail 
sales tax act imposing tax on privi¬ 
lege of selling personalty but au¬ 
thorizing retailer, in case of sale 
under contract made prior to eifec- 
tive date of act to add tax to sale 
price and collect it from buyer has 
been held invalid as compelling of 
one person to pay a debt owed by 
another.—^National Zee 6 b Cold Stor¬ 
age Co. of California v. Pacific Fruit 


I Express Co., 79 P.2d 380, 11 Cal. 2 d 
2S3. 

4S. Colo.—Rlnn v. Bedford, «4 P.2d 
827, 102 Colo. 475. 

44. CaL—West Pub. Co. v. Superior 
Court of City and County of San 
Francisco. 128 P.2d 777, 20 CaL2d 
720, certiorari denied West Pub. Co. 
V. Superior Court of State of Cali¬ 
fornia, in and for City and Coun¬ 
ty of San Francisco, 63 S.Ct 524, 
317 U.S. 700. 87 L.Ed. 559—Brandt- 
jen & Kluge v. Fincher, 111 P.2d 
979, 44 CaIA.pp.2d Supp. 939. 

N.CL-^ohnston v. GiU, 32 S.K2d 30, 

I 224 N.C. 638. 

Wyo.—Continental Supply Co. v. Peo¬ 
ple, 88 P.2d 488, 54 Wyo. 185. 129 
AL.R. 217. 

45. KH.—In re Opinion of the Jus¬ 
tices, 190 A 801, 88 N.H. '500. 

4a La.—State v, Spence & Gold¬ 
stein, App., 6 So.2d 102. 
Constitutional limitations on extin¬ 
guishment of liability for license 
or privilege taxes see infra 9 21 . 
47. Fla.—Lee v- Lang, 192 So. 490, 
140 Fla. 782. 

4a Ala.—Campbell v. State, 5 So. 2 d 
466, 242 Ala. 215. 

Pa.—^Phonograph Operators Ass'n v, 
City of Philadelphia, 54 Pa.Dist 6 b 
Co. 83. 

Bond 

Officer may be authorized to re¬ 
quire bond for payment within spec¬ 
ified limits of amount—^Argo Oil Coiv 
poration v. Atwood, 264 N.W. 285, 
274 Mich. 47. 

Bringing suit 

The legislature had authority to 
vest jurisdiction with respect to en¬ 
forcement of sales tax laws in courts 
in chairman of state tax commission 
to exclusion of any other official au¬ 
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thorized by law to bring suits to col¬ 
lect taxes whose authority was de¬ 
rived solely from statutory enact¬ 
ment, as distinguished from that 
conferred by constitution.—Dunn 
Const. Co. V. Craig, 2 So.2d 166, 191 
Miss. 682, suggestion of error over¬ 
ruled 3 So.2d 834, 191 Miss. 682. 
Investigations and hearings 
Provision authorizing administra¬ 
tive agency to hold investigations 
and conduct hearings to ascertain 
the correctness of any return, 
and authorizing the issuance of sub¬ 
poenas, and the promulgation and en¬ 
forcement of reasonable rules and 
! regulations, is valid.—^Department of 
Finance v. 'Cohen, 17 N.E.2d 327, 369 
IlL 510. 

Statute htid ‘valid 

N.Y.—Benedetto v. Kem, 4 N.T.S. 2 d 
844, 167 Misc. 831, affirmed 7 N.T. 
S.2d 227, 255 App.Div. 753, affirmed 
19 N.B.2d 92, 279 N.T. 798. 

49. ni.—People V. Werner, 5 N.B:2d 
238, 364 IlL 594. 

Okl.—Rush V. Brown, 101 P.2d 262, 
187 OkL 97. 

50. Neb.—OOzpns gtixis quoted in 
Nash-Finch Co, v. Beal, 248 N.W. 
■374, 377, 124 Neb. 835. 

37 C.J. p 195 note 86 . 

61. Idaho.—^ohnson v. Dlefemdorf, 
57 P.2d 1068, 56 Idaho 620. 
Bestrootion of propesty 
Provision of act levying occuiia- 
tion tax on coin-oi>erated vending 
machines, authorizing comptroller to 
destroy such property summarily for 
nonpayment of tax and without a 
hearing, is invalid.—Sheppard v. 
Giebel. Tex.CivApp., 110 S,W.2d 166. 

52, N.M.—Lougee v. New Mexico 
Bureau of Revenue Commissioner, 
76 P.2d 6 . 42 NAL 115. 
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case the tax may be definitely and uniformly cal¬ 
culated.®* 


§ 21. Constitutionality 

The general principles of constitutional law apply 
in determining the constitutionality of statutes and ordi¬ 
nances Imposing ticense fees or taxes. 

The general principles of constitutional law ap¬ 
ply in determining the constitutionality of stat- 

53. Arlz.—^Betts v. Iiishtninff DeliT- 
ery Ck>., 22 P.2d 827, 42 Ariz. 105. 

5 A N.C.—^Bickett v. State Tax 
Commn., 99 S.B. 4T5, 177 N.C. 483. 

37 CJ. P 198 note 91. 

Validity as dependent on: 

Power see supra § 15. 

Reasonableness see supra S 18. 

55. Colo.—^McPhail v. Denver, 149 P. 

257. 69 Qolo. 248, Ann.Cas.l918S 
1143. 

5& U.S.—Murdock v. Common- 
wealtb of Pennsylvania, 63 S.Ct. 

870, *319 U.S. 105. 87 LuBd. 1292, 

146 A.L 1 .R. 81—State of Connecti¬ 
cut. 60 S.Ct 900, 310 n.S. 296, 84 
UEd. 1213, 138 AAi.R. 1352— 

Schneider v. State of New Jersey, 

Town of Irvlnfirton, 60 S.Ct. 148, 308 

U. S. 147, 84 lj.Bd. 15*5—Grosjean v. 

American Press Co., Isl, 68 S.Ct 
444, 297 n.S. 883. 80 X 4 JBCL 860— 

Cudahy Packinsr Co. v. Hinkle, 49 
S.Ct 204. 278 U.S. 460. 73 Ii.m 
454—St. Louis Cotton Compress Co. 

V. State of Arkansas, 4*3 S.Ct 125. 

260 ir.S. 846, 67 L.Bd. 297—Beth¬ 
lehem Motors Corporation v. Flynt, 

N.CL. 41 S.Ct. 671, 256 U.S. 421, 65 
L..Bd. 1029. 

Ala.—Rochell v. City of Florence, 188 
So. 247, 287 Ala. 635. 

AHa—State v. Jobin, 118 P.2d 97, 

SiS Ariz. 141, affirmed Jobin v. State 
of Arizona, 62 S.Ct, 1231, 316 U.S. 

584. 86 KBd. 1691, 141 A.L.R 514. 
rehearinsT granted 83 S.Ct. 658, 318 
U.S. 797, 87 LuEd. 1161, vacated on 
other grounds 03 S.Ct. 890, 319 U. 

S. 103, 87 KEd. 1290. 

Ark.—Hardin v. Croom, 157 S.W.2d 
520. 203 Ark. 519. 

D.C.—^Busey v. District of Columbia, 

129 P.2d 24. 76 U.S.App.D.a 852. 
certiorari trranted 63 S.Ct. 1154, 819 
U.S. 785, 87 L..Bd. 1695, vacated on 
other irrounds 63 S.Ct. 1277, ’SIO 
U.S. 679. 87 L-Bd. 1598, mandate 
conformed to 188 F.2d 692, 78 U.S. 

Aji^p.D.C. 189. 

Pla.—O'Connell v. Kontojohn, 179 So. 

802, 181 Pla. 783—Jerome H. Sheip 
Co. V. Amos, 180 So. 699, 100 Fla. 

663. 

IlL—City of Blue Island v. Ebzul, 41 
NJES.2d 615, 379 HL 611—Village of 
Kincaid v. Vecchl, 164 N.E. 199, 

582 HI. 586—Frazer v. Shelton, 150 
NJQ. 696, 820 HL 258, 48 AJUR. 

1086—American Can Co. v. Bm- 
merson, 123 NJB. 581, 288 HI. 289. 


utes®^ and ordinances'^ imposing license fees or 
taxes. An act or ordinance, in order to be valid, 
must not violate any constitutional provision for 
protecting the rights of persons and property®® or 
otherwise limiting the power to license or tax;®^ 
but numerous particular licensing measures have 
been sustained as against objections to their con¬ 
stitutionality.®® 

An act or ordinance imposing licenses and li- 

Particular constitutional reanire- 
ments: 

Against: 

Burden on interstate commerce 
see Qommerce $$ 111-118. 
Impairment of obligation of con¬ 
tracts see Constitutional Ijaw 
95 287, 210, 829. 

Due process of law see Constitu¬ 
tional Law $ 659. * 

Egual protection of laws see Con¬ 
stitutional Law 99 629, 530. 
Validity of act or ordinance general¬ 
ly with regard to reasonableness of 
searches and seizures see the CLJ. 
S. title Searches and Seizures 95 0, 
7, also 58 aj. p 1159 note 7&-p 1161 
note 7. and 87 CJ. p 196 note 95. 

57. Tex.—^Ex parte Dreibelbls. 109 S. 

W.2d 476, 183 Tex.Cr. 83—Ex parte 
Patterson, 116 S.W.2d 745, 1*84 Tex. 
Cr. 551. 

37 eJ. p 196 note 08. 

58b U.S.—Caskey Baking Co. t. Com¬ 
monwealth of Virginia, 51 S.Ct. 
881, 813 U.& 117, 86 laJEO. 1223— 
Cox V. State of New Hampshire, 
61 S.Ct. 762, 312 U.S. 569, 85 Li.Ed. 
1049, 133 A'LuR. 1896—Barwlse v. 
Sheppard, Tex., 57 S.Qt. 70, 299 U. 
S. 88, 81 KEd. 23, rehearing de¬ 
nied Barwlse v. Shepard, 67 S.Ct. 
229, 299 U.S. 622, 81 Ol^Ed. 458— 
Weller v. People of State of New 
York, 45 S.Ct. 656. 268 U.S. 319, 69 
L.Ed. 978—Southeastern Express 
Co. T. Robertson, Miss., 44 S.Ct. 
421, 264 U.S. 535, 63 LuEd. 836— 
State of California v. Hlsey, C.C.A. 
CaL, 84 F.2d 802—Alaska Consol. 
Canneries v. Territory of Alaska, 
aCA., 16 F.2d 256—The Best 
Foods T. Welch, D.C.Idaho, 34 F. 
2d 682—Arizona Pub. Co. v. OTTeil, 
D.CAriz., 22 F.Supp. 117, affirmed 
68 S.Ct 950, 304 U.S. 643, 82 KEd. 
1518—Eastern Gulf Oil Co. v. Ken¬ 
tucky State Tax Commission. D.C. 
Ky., 17 P.2d 394—TrinityfEurm 
Const. Co. V. Grosjean, D.C.IA., 3 
F.Supp. 7S5, affirmed 54 S.Ct. 469, 
291 U.S. 466, 78 L.Ed. 918, rehear¬ 
ing denied 54 S.Ct. 712, 292 U.S. 
604, 78 L.Ed. 1466. 

Ala.—City of Birmingham r. Home 
Ins. Co.. 198 So. 713, 29 AiaApp. 
559, certiorari denied 193 Sol 718, 
240 Ala. 195. 

Ark.—Wisenian t. GiUloi^ 96 SLWild 
459, 192 AJk. 958. 

CaL—People V. MtUhoHand, 184 PJId 


Ind.—Needham v. Proffitt, 41 N.B.2d 
606, 220 Ind. 265—Sperry, etc.. Co. 
V. State, 122 N.B. 584, 188 Ind. 173. 
Iowa —^Benner Tea Co. v. Valentine, 
270 N.W. 641—Duncan v. City of 
Des Moines, 268 N.W. 547, 222 Iowa 
218. 

Md.—Jewel Tea Co. v. Town of Bel 
Air. 192 A. 417, 172 Md. 536. 

Minn.—State v. Ernst, 297 N.W. 24, 
209 Minn. 586, 184 A.L 1 .R. 643. 
Mont.—Chicago, M., SL P. & P. R. Co. 

V. Harmon, 295 P. 762, 89 Mont. 1. 
Ohio.—Jones v. Bontempo, 82 K.E.2d 
17, 137 Ohio SL 634—Myers ▼. City 
of Defiance, 36 N.EL2d 162, 67 Ohio 
ApP> 159. 

Or.—U. S. Automobile Service dub v. 

Van TOnkle, 274 P. 308. 128 Or. 274. 
Pa.—Commonwealth v. Cohen, 39 Pa 
D ist. & Co. 575, 88 PittshLeg.J. 
539 , 54 York Lieg.Rec. 108—Ameri¬ 
can Stores Co. v. Boardman, Com. 
PL, 46 DaupbuCo. 834, affirmed 6 A. 
2d 326. 336 Pa 36. 

S.D.—State v. Van Daalan, II N.W.2d 
623, 69 S.D. 466. 

Tex.—State v. Nix, 133 S.W.2d 963, 
134 Tex. 476, answers to certified 
Questions conformed to, CivApp., 
138 S.W.2d 924, reversed on other 
grounds 62 S.Ct. 350, 314 U.S. 480, 
86 If.Ed. 356, opinion conformed to 
159 S.W.2d 214—Sam's lioan Office 
V. City of Beaumont, C6m.App., 49 
S,W.2d 1089—Ex parte Baker, 78 
S.W.2d 610, 127 Tex.Cr. 589. 

Wash.—Puget Sound Stevedoring Co. 
V. State Tax Commission of Wash¬ 
ington, 63 P.2d 532, 139 Wash. I 8 I, 
modified on other grounds Puget 
Sound Stevedoring Co. v. Tax Com¬ 
mission of State of Washington 53 
S.Ct 72, 302 U.S. 90, 82 KEd. 68. 
WlA—State ex reL F. W. Woolworth 
Co. V. State Board of Health, 298 
N.W. 183, 237 WlA 638, 188 A.Xj. 
R. 205. 

37 C.J. p 184 note 64, p 196 note 95— 
42 C.J. p 7*38 note 67—63 C.J. p 755 
note 57. 

Constitutionality of particular provi¬ 
sions of licensing acts: 
Disposition of moneys collected see 
infra S 66. 

Penalties see infra i 62. 

Revocation of license see tatra. $ 
44. 

Limitation on rigdit to engage in pro¬ 
fession or occupation generally see 
Constitational Law 9 468, 
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1045, 16 Cal.2d 62-—IJouglas Air¬ 
craft Co. V. Johnson, 90 P.2d 672, 
n Oal.2d 545—National Ice & Cold 
Storage Co. of California v. Pacific 
Fruit Express Co., 79 P.2d 280, 11 
Cal.2d 2S3—Haas v. GreenwaXd, 237 
P. 38, 196 CaL 236, 59 A.L..R. 1493. 
affirmed 48 S.Ct 3*3. 275 U.S. 490, 72 
KEd. 389—Both Drugs v. Johnson. 
57 P.2d 1022, 13 CaLApp.2d 720— 
Forest Lawn Memorial Park Ass*n 
V. State Board of Embalmers and 
Funeral Directors, 24 P.2d SS7, 134 
CaLApp. 73—People v. Henry, 21 
P.2d 672, 131 CaLApp. 82—People 
V. Stelling, 21 P.2d 167, 131 Cal. 
App. *300. 

Colo.—^B. K. Sweeney Electrical Co. 
V. Poston, 132 P.2d 443, 110 Colo. 
189—Zeigler v. People, 124 P.2d 
593, 109 Colo. 252—^People v. Texas 
Co.. 276 P. 896, 85 Colo. 389. 

Fla.—^Town of Hallandale v. Brow¬ 
ard County Kennel duh, 10 So^2d 
810, 152 Fla. 266—State Board of 
Funeral Directors and Embalmers 
V. Cooksey, 4 So.2d 253, 148 Fla. 
271, adhering to Z So.2d 502, 147 
Fla. 337, 788—State Board of Fu¬ 
neral Directors & Embalmers for 
Florida v. Cooksey, 3 So.2d 502, 
147 Fla. 337. 788 adhered to State 
Board of Funeral Embalmers v. 
Cooksey, 4 So.2d 253, 143 Fla. 271 
—GUlett V. Colson, 198 So. 109, 144 
Fla. 277—^Lee v. Iiang, 192 So. 490, 
140 Fla. 782—Kackley v. Stouta- 
mlre^ 180 So. 375, 132 Fla. 33— 
Carlton v. Uathews, 137 So. 815, 
108 Fla. 801. 

Qa.—Fidelity St Casualty CJo. of New 
York V. City of Columbus. 23 S.E. 
2d 727, 194 Ga. 795—National Lin¬ 
en Se^ce Corporation v. City of 
Gainesville, 152 KE. 610, 181 Ga. 
397—^Interstate Co. v. Richardson, 
169 S.K 873. 177 Ga. 9—City of 
Newman v. Atlanta Laundries, 162 
SJB. 497, 174 Ga. 99. 87 A.L.R. 507, 
appeal dismissed Atlanta Laun¬ 
dries, Inc., V. City of Newnan, 52 
act. 496, 286 U.S. 526, 76 L.Bd. 
1269—Shelnutt ▼. City Council of 
Augusta, 136 S.R 446, 163 Ga. 502 
—Lee V. State, 135 S.R 912, 168 Ga. 
239. 

Idaho.—State ex ret Graham v. Enk- 
ing, 32 P.2d 649, 59 Idaho 321. 

Ill.—Department of Finance v. Gcui-j 
doifl, 80 KjES.2d 737, 375 IlL 237— 
Werner v. HarUn, 194 N.R 264, 
859 ZIL 213. 

Iowa.—State Tax Commission v. Gen¬ 
eral Trading Co., 10 N.W.2d 659. 
233 Iowa 877, 153 AJL.R. 602, af¬ 
firmed 64 S.Ct. 1028, 322 tJ.a 335, 
88 UEd. 1309. 

Ky.—Reuben BL Donnelley Corporur 
tion V- City of Bellevue, 140 S.W. 
8 d 1024, 283 Ky. 152—City of Shelr 
byvUle v. dtlsens Bank of Shelby- 
VlUa 114 aW.2d 719, 272 Ey. 559— 


Hays T, Commonwealth, 55 S.W. 
425, 107 Ky. 655, 21 Ky.L. 1418. 
La.—Louisiana State Dept, of Agri¬ 
culture V. Sibille, 22 So.2d 202, 207 
La. 377-^tate ex reL Paauette v. 
Board of Pharmacy of Louisiana, 
188 So. 697, 192 La. 551—State v. 
Great Atlantic St Pacific Tea Co., 
183 So. 219, 190 La. 926, certiorari 
denied Great Atlantic & Pacific 
Tea Co. v. State of Louisiana, 59 
S.Ct 108, 305 U.S. 637, 83 L.Ed. 
410—State v. Carl The Cleaner. 171 
So. 453, 185 La. 1083—Qity of New 
Orleans v. Paciera, 158 So. 1, 180 
La. 870. 

Md.-^acobs V. Mayor and City Coun¬ 
cil of Baltimore, 191 A. 421. 172 
Md, 350—Jones v. Gordy, 180 JL 
272. 169 Md. 173. 

Mich.—City of Jackson v. Nims, 26 
N.W.2d 569—^Banner Laundering 
Co. V. Gundry. 298 N.W. 73, 297 
Mich. 419—^People v. Kupuslnac, 
246 N.W. 159, 261 Mich. 398. 

Minn.—C. Thomas Stores Sales Sys¬ 
tem V. Spaeth, 297 N.W. 9, 209 
Minn. 604. 

Miss.—^Texas Co. v. Dyer, 174 So. 80, 
179 Miss. 135, dismissed 67 S.Ct 
945. 301 U.S. 670, 31 LJSd. 1334. 
Mo.—Ploch V. City of St Louis. 183 
S.W.2d 1020. 345 Mo. 1069—Village 
of Beverly Hills v. Schulter, 130 S. 

I W.2d *532, 344 Ho. 1008. 

I Mont—State v. Yale Oil Corporation 
I of South Dakota, 295 P. 2^, 88 
Mont 506. appeal dismissed Yale 
Oil Corporation of South Dakota 
V. State of Montana, 52 S.Ct 139. 
284 U.S. 689, 76 L.Ed. 608—Hart 
Refineries v. Harmon, 263 P. 687. 
81 Mont 423, affirmed 49 aCt 188. 
278 U.a 499, 78 L.Ed. 475, followed 
in State of Montana v. Hart Re¬ 
fineries, 263 P. 1024, 88 Mont 36, 
appeal dismissed Hart Refineries 
V. State of Montana, 49 act 96, 
278 U.S, 574, 73 L.Bd. 614, vacated 
49 act 139, 273 U.S. 584. 78 L.Ed. 
519. 

Neb.—Nelsen v. TiUey, 289 N.W, *383, 
137 Neb. 327, 126 AJUR. 729—State 
V, Smith, 281 N.W. 351, 136 Neb. 
423—Burke v. Bass, 242 N.W. 606. 
123 Neb. 297. 

NJBL—State v, Cox, 16 A.2d 608, 91 N. 
H. 137, affirmed qox v. State of 
New Hampshire, 61 aCt 762. 312 

U. S. 569. 85 LuEd. 1049, 133 A.L.R. 
1396. 

N.J.—Petranto ▼. New Jersey State 
Board of Barber Examiners, 15 A. 
2d 393. 125 N.J.Law 391—McBride 

V. Clark, 127 A. 650, 101 NUr.Law 
223, 2 N.J.Misc. 314. 

N.Y.—People v. Perretta, 171 NJSS. 
72, 263 N.Y. 305, 84 AJUR 636— 
People ex rel. D. W. Griffith, Inc., 
V. Loughman, 164 N.R 263, 249 
N,Y. 369—People v. Cohen, 8 N.Y. 
a2d 70, 265 App.Dlv. 486—WU- 
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liamsburgh Power Plant Corpora¬ 
tion V. City of New York, 7 N.Y. 
S.2d 326, 266 App.Div. 214, affirmed 
20 N.B.2d 12. 280 N.Y. 551—Peo- 
pie ex reL D. W. Griffith. Inc., v. 
Loughman, 229 N.Y.S. 657, 224 App. 
Div. 100, affirmed 164 NJR 258. 
249 N.Y. 369—People v. Finkel- 
stein, 9 N.Y.a2d 941. 170 Misa 183. 
N.C.—Snyder v. Maxwell, 9 S.R2d 
19. 217 N.C. 617. 

Ohio.—State v. Fields, App.. 85 N.E. 
2d 744—City of Cincinnati v. Ho¬ 
sier. 22 N.E.2d 413, 61 Ohio App. 
81—^Levitt v. City of Cleveland. 
178 N.R 593, 40 Ohio App. 405— 
Volk V. Evatt 11 Ohio Supp. 112. 
Okl.—Shinn v. Oklahoma City, 87 P. 
2d 136, 184 OkL 236—Gypsy OU Co. 
V. Oklahoma Tax Commission, 66 
P.2d 927, 179 OkL 663—Farley v. 
Watt 23 P.2d 687, 165 Okl. 6. 

Pa.—Stepbano Bros, v, Hamilton, 
Oom.Pl., 48 Dauph.Co. 439—City of 
Pittsburgh v. Ruffner Co., 86 
Pittsb.Leg.J. 486, SO Mun. 32, ap¬ 
peal auashed 4 A.2d 224, 134 Pa. 
Super. 192. 

R. L—^Thayer Amusement Corporation. 
V. Moulton, 7 A.2d 682, 63 R.L 182. 
124 A.L.R. 236. 

S. C.—Carolina Music Co. v. Query, 

6 S.R2d 478, JL92 S.C. 308—State 
V. Moorer, 150 SJBL 269, 152 S.C. 
455, appe^ dismissed and certio¬ 
rari denied Johnson v. State High¬ 
way Commission of South Carolina. 
50 S.Ct 238, 231 U.S. 691, 74 LEd. 
1120—Wlztg^d T. South Carolina 
Tax Commission, 144 S.R 346, 147 
S.C. 116—^Briggs T. Gieenvllle 
County, 135 S.R 153, 187 S.Q. 283. 

Term.—Great Atlantic St Pacific Tea 
Co. V. MoCanless, 157 S.W.2d 843. 
178 Tenn. 354—State Board of Ex¬ 
aminers for Architects and Engi¬ 
neers V. Standard Engineering Co... 

7 aW.2d 47, 157 Tenn. 157. 

Tex.—Hurt v. Cooper. 110 S.W.2d 89$,. 

130 Tex. 433, certified questions 
conformed to, CiVwA.pp., 113 aW.2d 
929—W. R. Davis, Inc., v. State, 
Ciy.App., 176 S.W.2d 978, reversed' 
on other grounds 1€0 S.W.2d 429, 
142 Tex. 637—Trustees of Cook's 
Estate V. Sheppard, CivApp^, 89 
aW.2d 1026, error refused, afiSrmed 
Barwise v. Sheppard, 67 S.Ct. 70. 
299 U.S. 33. 31 L.Ed. 23, rehearing 
denied 57 S.Ct. 229, 299 U.S. 622. 
81 LJSkL 458. 

Utah.—State v. Mason, 78 P.2d 920, 
94 Utah 501, 117 A.L.R. 330—The 
Best Foods v. Christensen, 235 P. 
1001, 76 Utah, 392. 

Vt.—Sowma v. Parker, 22 A.2d 518, 
112 Vt 24L 

Va.—Caskey Baking Co. v. Common¬ 
wealth. 10 SJSl2d 585, 175 Va. 170. 
affirmed Qaskey Bakixig Co. v. Com¬ 
monwealth of Virginia, 61 aCt.. 
381, 313 U.a U7, 85 Zi.Ed. 1223, 
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of taxation be exercised in a just and equitable 
manner,59 forbidding the use of streets, etc, with- 
(JuT the consent of the proper municipal authori- 
ties,59 or forbidding the imposition of “duties of 
tonnage.”®^ However, where a tax is imposed as 
a police regulation, it cannot be held invalid under 
a constitutional provision relating to revenue meas¬ 
ures,®- and an enactment taxing occupations is not 
within a constitutional provision prohibiting the 
levy of a poll tax.®®/So too a statute levying an 
excise, license, or privilege tax is not unconstitu¬ 
tional as violating a constitutional provision relat¬ 
ing to property taxes.®^ A constitutional provi¬ 
sion for a tax on the sale of a stated item “as de¬ 
fined by law*' permits the legislature to change the 
definition within reasonable bounds.®® A statute 
has been held not to be unconstitutional because it 
imposes a privilege tax on a business made unlaw¬ 
ful by another statute.®® 

Constitutional res^ictions ag ainst speci al 


cai^lejjislation must be observed in the enactment 
of licensing legislation.®^ So the legislature may 
not le\-}- an excise tax on the people of one dis¬ 
trict for the benefit of another district for a pur¬ 
pose in which the people taxed have no concern.®® 
Under a constitutional provision authorizing the 
legislature to levy taxes to raise revenues to de¬ 
fray state expenses, a statute levj-ing a tax and ap¬ 
propriating the proceeds to reimburse counties and 
districts for performing a state function is consti¬ 
tutional,®® but the legislature may not levy, as state 
taxes, taxes apportionable to counties to pay off 
county and district obligations.^® Under a con¬ 
stitution so providing, a statute levying a county 
tax for county purposes is constitutional.^^ 

Levy of taxes for public purposes. A statute vio¬ 
lating a constitutional provision requiring that all 
taxes shall be levied for public purposes only is un¬ 
constitutional,but such a provision expressly ap¬ 
plicable to property taxes has been held not to ap- 


Wasb.—^Bloxom v. Henneford, 76 P, 

2d 586, 193 Wasb. 540—State v. 

DiUon, 62 P.2d 38, 188 Wash. 265. 
37 C.J. n 196 note 98 Ea], 

FartlcillAr constitnM<mal objections 

(1) A statute autborlzin^r tax on 
certain groods or tax for privile^ 
of selling them has been held not un¬ 
constitutional as providing for prop¬ 
erty tax or privilege tax in alterna¬ 
tive.—Standard Oil Co. of Kentucky 
V. Liimestone County, 124 So. 523, 
220 Ala. 331. 

(2) A constitutional provision 
making it the duty of the general 
assembly to promote education has 
been held not to be a prohibition or 
restraint on its power to enact a li¬ 
censing statute covering motion pic¬ 
tures.—^Thayer Amusement Corpora¬ 
tion V. Moulton, 7 A.2d 682. 63 R.L 
182, 124 A.L.H. 236. 

Pzovisioii for citizens’ and taxpayeEs’ 
petition 

A provision that on presentation 
of petition signed by a specified num¬ 
ber of citizens and taxpayers license 
should be Issued for co-operative gin 
has been held constitutional.—^In re 
Farmers' Co-op. Gin Co. of Bokchito, 
251 P. 729, 123 OkL 11«5—Choctaw 
Cotton Oil Co. V. Corporation Com¬ 
mission of Oklahoma, 247 P. 890, 121 
Ofcl. 51, 

trading stamps 

(1> Statutes imposing a license tea 
or tax on merchants who give trad¬ 
ing stamps in connection with their 
business have been held constitution¬ 
al.—State V. Crosby Bros. Mercantile 
Co., 176 P. 821. 103 Kan. 783—63 C. 
X p 756 notes 81, 82. 

<2) However, under other decisions 
such statutes have been held uncon¬ 
stitutional.—City Council of Mont¬ 


gomery v. Kelly, 38 So. 67, 142 Ala. 
552. 70 KR.A. 209—63 C.J. p 756 note 
65, p 757 note 85. 

59. N.C.—State v. Harris. 6 S.EL2d 
854, 216 H.O. 746, 128 AJUR. 658. 

60i. Ala.—Montgomery v. Orphexun 
Taxi Co.. 82 So. 117, 203 Ala. 103. 
37 C.J. p 196 note 37. 

51. X7.S.—In re IjOs Angeles Litunber 
Products Co.. X>.GLCaL, 45 F.Supp. 
77, 

Statute hfild act uuoonstitntioiial 
Use tax imposed on barge sold 
within state is not tax on privilege 
of entering or leaving a port, and 
hence is not unconstitutional as con¬ 
stituting “duty of tonnaga'*—^In re 
Iios Angeles Liumber Products Co., 
supra. 

52. Ky.—^McQlone v. Womack. Ill S. 
W. 588. 119 Ky. 274. 33 Ky.L. 811, 
864. 17 LuR.A.a^.S., 855. 

87 C.J. p 196 note 99. 

53 . Ohio.—Marion Foundry Co. v. 
Uandea 147 N.SL 802, 112 Ohio St 
166. 

64. Ala.—National Zjinen Service 
Corporation v. State Tax Commis¬ 
sion, 186 So. 478, 237 Ala. 360. 

CaL—^Douglas Aircraft Co. ▼. John¬ 
son. 90 P.2d 572. 12 qal.2d 545. 
Qa.—Standard Oil Co. of Kentucky v. 
State Revenue Commission, 176 S. 
BL 1. 179 Ga. 371. 

Idaho.—Ada County v. Wright 92 P. 
2d 124, 60 Idaho 894—Idaho Gold 
Dredging Oo. v. Balderston, 75 P. 
2d 105, 58 Idaho 692. 
lA.—State ex reL Porterie v. H. Lw 
Hunt Inc., 162 So. 777, 182 Ija. 
1073, 103 AJUK, 9—State ▼. Jeffer¬ 
son Finance Go., 113 So. 355. 163 
La. 1005—^Lionel's Cigar Store t. 
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McFarland. Ill So. 341, 162 La. 
956. 

Mont.—State v. Silver Bow Refining 
Co.. 252 P. 801. 78 Mont 1. 

Tenn.—State ex reL Fort v. City of 
Jackson, 110 S.W.2d 323, 172 Tenn. 
119—Seven Springs Water Co. v. 
Kennedy. 299 S.W. 792. 156 Tenn. 
1. 56 A.L.R. 492—Foster & Creigh¬ 
ton Co. V. Graham. 286 S.W. 670, 
154 Tenn. 412, 47 A.*L.B. 971. 

Tex,—State v- Wynna 133 S.W.2d 
951, 134 Tex. 465, appeal dismissed 
Wsnone v. State of Texas, 60 S.Ot. 
980, 310 U.a 610. 84 L.BML 1388, 
rehearing denied 60 S.Ct 1094, 810 
U.a 659, 84 LJBId. 1422. 

Wyo.—City of Sheridan v. Litman, 
228 P. 628, 32 Wyo. 14. 

65. La.—State v. Cedar Grove Re¬ 
fining Co., 152 Sa 531, 178 La. 
810. 

55. Mlsa—State v. Rmnbach, 78 So. 
731, 112 Misa 737. 

67. U.S.—^Barrett v- New Tork, C.C. 
N.T.. 183 P. 793, 

Pa.—Rock V. City of Philadelphia, 
196 A. 59, 828 Pa. 382, 114 A.L.R. 
567. 

Wash.—State ex rel. Collier v. Telle, 
115 P.2d 373, 9 Wa8h.2d 317. 

58L Fla.—Amos v. Mathews, 126 So. 
308, 99 Fla. 1, 65, 116. 

65. Fla.—Carlton v. Mathews, 137 
So. 816, 103 Fla. 30L 

TOu Fla.—Amos v. Mathews, 126 So. 
808, 99 Fla. t 65. 115. 

71. Fla.—Carlton v. Mathews, 187 
So. 815, 108 Fla. 801—Amos v. 
Mathews, 126 Sou 308, 99 Fla. 1. 66, 
116. 

718, Wash.—State ex rtX. Ocdller ▼. 
Telle, 115 PJd 179; 9 Wa51i.2d SIT. 
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ply to the imposition of license taxesJ^ Wliether 
or not a statute or ordinance imposing a license tax 
does so for a public purpose depends on whether 
the revenue to be derived from the tax is to be 
used for a public purpose,regardless of any ul¬ 
terior purpose or motive which may have influenced 
the legislature in passing the act^S 

Exiinguishmeni of liability or refund of taxes. 
Under a constitutional provision forbidding the leg¬ 
islature to release or extinguish, or to authorize re¬ 
leasing or extii^ishing, in whole or in part, any 
indebtedness, liability, or obligation of any corpo¬ 
ration or individual to the state or any county or 
other municipal corporation therein, the state may 
not, by repealing statutes authorizing a license or 
occupation tax, release persons or corporations from 
paying taxes due under the repealed legislation.^^ 
However, under such a constitutional provision, the 
legislature may enact a statute authorizing the sus¬ 
pension of the provisions of an act levying an occu¬ 
pation tax, where such statute is in favor of all 
persons or corporations engaged in such business, 
and no isolated industry or individual is selected 
and preferred with special advantages,and a stat¬ 
ute which merely effects a change in the basis of 


taxation and not a rebate of a tax may be valid.^^ 

Statutes authorizing, in certain circumstances, the 
refimd of license or privilege taxes previously col¬ 
lected have in some cases been held valid,^® but 
they may be invalid if they transgress constitution¬ 
al limitations.^^ 

§ 22. -Equality and Uniformity; Class 

Legislation 

a. In general 

b. Classification 

a. In General 

Although some constitutional provisions for uniform, 
ity and equality of taxation have been held not to pro. 
hibit or apply in full force to the imposition of license or 
excise taxes on occupations or priviieges, the principle 
of uniformity and equality must be observed in the 
sense that the tax must be imposed equally and im¬ 
partially on all persons pursuing the same avocation or 
exercising the same privileges. 

The requirement in the federal or state consti¬ 
tution that taxation shall be uniform and equal has 
generally been held to refer primarily to the taxa¬ 
tion of property, and does not prohibit or apply in 
its full force to the imposition of an excise or li¬ 
cense tax on a business or vocation,®! or to the im- 


73. ZOL ,—Iiouisiaiia State Bept. of 
A^culture t. Sibille, 22 So.2d 202, 
207 I^a. S77. 

T4L tJ.S.—^A, Masmano Oo. v. Hamil¬ 
ton, Wash.. S4 S.Ct. 599, 292 U.S. 
40. 78 UEd. 1109->South Carolina 
Power Co. y. South Carolina Tax 
Commission, D.C.S.C., 52 F.2d 515, 
affirmed 52 S.Ct. 494, 286 U.S. 525, 
76 UEd. 1268. 

Jla,—C. V. noyd Fruit Co. v. Flor¬ 
ida Citrus commission, 175 So. 248. 
128 Fla. 565. 112 A.i:..R. 562. fol¬ 
lowed in Stewart v. Knott. 17*5 So. 
254, 128 Fla. 654. 

Idaho.—^Ada County v. Wrisrht. 92 P. 
2d 134, 60 Idaho 394. 

liS.—^Louisiana State X>ept. of Agri¬ 
culture V. Sibille, 22 So.2d 202, 207 
ZOL 877. 

Mich.—'Miller y. Michigan State Ap¬ 
ple Commission, 296 N.W. 245, 296 
Mich. 248. 

Mo.—Ex parte Asotsky, 5 S.W.2d 22, 
319 Mo. 810, 62 AIi.R. 95. 

Mont.—^Hart Refineries y. Harmon, 
263 P. 687, 81 Mont. 423, affirmed 49 
S.Ct 188, 278 U.& 499, 73 dL..Ed. 
475, followed in State of Montana 
y. Hart Refineries. 268 P. 1024, 83 
Mont. 36, appeal dismissed Hart 
Refineries v. State of Montana, 49 
S,Ct. 95. 278 U.S. 574, 78 KEd. 614. 
vacated 49 S.Ct. 189, 278 U.S. 584, 
73 Ii.Ed. 519. 

7S, U.S.—A. Hagnaao Co. y. Hamil¬ 
ton, Wash., 54 S.Ct 699, 292 U.S. 
40, 78 luBd. 1109. 


76. La.—^Fontenot v. Hurwitz-Mints 
Furniture Co., 7 So.2d 712. 200 La. 
210 . 

Tex.—State y. Pioneer OH & Refining 
Co., Com.App., 292 S.W. 869. 

77. La.—State ex rel. Porterie y. 
Grosjean, 161 So. 871, 182 La. 298. 

78. La.—State ex rel. Porterie y. 
Grosjean, supra. 

79. Ark.—Sparling y. Refunding 
Board, 71 S.W.2d 182, 189 Aris. 
189. 

Idaho.—State ex rel. Anderson y. 

Rayner, 96 P.2d 244, 60 Idaho 706. 
m.—^People ex rel. Sterling Lumber 
& Supply Oo. y. Workman, 52 N.E. 
2d 259, 385 UL 18. 

N.M.—Streit y. Lujan, 6 P.2d 205, 35 
K.M. 672, appeal dismissed 52 S.Ct 
405, 285 U.S. 627, 76 L.Ed. 924. 
PaymeiLfe under protest 
Under use tax act, taxpayer Is not 
denied any right guaranteed by con¬ 
stitution because required to i>ay 
tax uhd6r protest before it may file 
claim for recoyery thereof in court 
of claims.—Western Elea Co. y. 
State, 20 N.W.2d 784, 812 Mich. 582. 

80. lU.—Chicago Motor Club y. Kin¬ 
ney, 160 NJSL 163, 329 HL 120. 

81. U.S.—State Board of Tax Cbm’rs 
of Indiana y. Jackson, Ind., 51 S. 
Ct 640, 288 U.S. 527, 75 UEd. 1248, 
78 AJLuTL 1464, 75 AX.R. 1586, re¬ 
hearing granted State Board of 
Tax Corners of State of Indiana y. 
Jackson. 51 S.Ct. 651, 75 IL.Ea. 1474^ 
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—Penny Stores y. Mitchell, D.C. 
Miss., 59 F.2d 789, appeal dismissed 
Penny Store y. Rice, 63 S.Ct. 122, 
287 U.S. 672, 77 L.Bd. 580—Ohio 
OU Co. y. McFarland, D.C.La., 28 
F.2d 441, vacated on other grounds 
Ohio Oil Co. V. Conway, 49 S.Ct 
266, 279 U.S. 813, 73 luBd. 972. 

Ala.—^Frazier y. State Tax Commis¬ 
sion, 175 So. 402, 234 Ala. 858, 110 
A.L.R. 1479—Nachman y. State Tax 
Commission, 178 Sa 26, 288 Ala. 
628. 

Alaska.—U. S. y. Dasher, 9 Alaska 
719—Territory of Alaska, by Olson 
V. Hawkins, 9 Alaska, 573. 

Ariz.—Stults Eagle Ding Co. y. Luke, 
62 P.2d 1126, 48 Ariz. 467—Home 
Accident Ins. Co. y. Industrial 
Commission of Arizona, 269 P. 601, 
34 Ariz. 201. 

Ark.—Wiseman v. Phillips, 84 S.W.2d 
91,191 Aj*. 63—Thompson y. Wise¬ 
man, 75 S.W.2d 393, 189 Ark. 852— 
Sparling y. Refunding Board, 71 
S.W.2d 182, 189 Ark. 189. 

CaL—Douglas Aircraft Co. y. John¬ 
son, 90 P.2d 572, 18 Cal.2d 545. 

Fla.—Coleman y. State ex rel. Cass, 
198 So. 695, 144 Fla. 488—Lee y. 
Lang, 192 So. 490, 140 Fla. 782— 
Florida Sugar Distributors v. 
Wood, 184 So. 641, 185 Fla. 126— 
C. V. Floyd Fruit Co. y. Florida 
Citrus Commission, 175 So. 248, 128 
Fla. 665, 112 A.L.R. 562, foUowed 
in Stewart y. Knott, 175 So. 254, 
128 Fla. 654—State ex reL Side- 
bottom y. Coleman, 165 Sa 569, 122 
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position of an excise or license tax on a privilege 
and a fortiori this rule applies where the constitu¬ 
tional provision for uniformity expressly applies to 
property taxes and makes no reference to license or 
excise taxes.®^ 

In some jurisdictions, however, constitutional pro¬ 


§ 22 

visions that all taxes shall be uniform on the same 
class of subjects expressly apply to privil^e and 
occupation taxcs^* or have been construed so to 
apply,although it has been held that such pro¬ 
visions extend only to occupation and privilege 
taxes imposed under the taxing power for revenue 


Fla. 434—Heriot v. City of Pensa¬ 
cola* 146 So. 654* 108 Fla. 4S0— 
Jerome H. Sheip Co. v. Amos* 130 
So. 699* 100 Fla. 863. 

Ga.—City of Atlanta v. Georgia Milk 
Producers Confederation* 200 S.R 
712* 187 Ga. 117. 

IdaliD.—Lyons v. Bottolfsen, 101 P. 
2 d 1* 61 Idaho 281—State ex rel. 
Anderson v. Bayner, 96 P.2d 244* 
60 Idaho 706—State ex reL Graham 
V. Rnking* S2 P.2d S49. 59 Idaho 
321—Johnson v. Liefendorf^ 67 P. 
2d 1068* 56 Idaho 620—J. C. Pen¬ 
ney Co. V. I>iefendorf* 582 P.2d 784* 
64 Idaho 374, followed in Safeway 
Stores V. Diefendorf, 32 P.2d 798, 
54 Idaho 407. 

Iowa.—W. J. Sandberg Co. v. Iowa 
State Board of Assessment and Re-' 
view, 278 N.W. 643, 225 Iowa 103, 
rehearing denied 281 N-W. 197, 225 
Iowa 103. 

La.—^Louisiana State Dept, of Agri¬ 
culture V. Sibille, 22 So.2d 202* 207 
La. 877—State v. Cusimano* 174 So. 
352, 187 La. 269—State ex reL Por^ 
terie v. H. L. Hunt, Inc., 162 So. 
m, 182 (La. 1073, 103 A.L.R. 9— 
Lionel’s Cigar Store v. McFarland, 
111 So. 341, 162 La. 956—State v. 
American Ry. Express Co., 106 So. 
544. 159 La. 1001. 

Miss.—Southern Pankage Corporation 

V. State Tax Coimnission, 164 So. 
45, 174 Misa 212—Clark v. State* 
152 So. 820, 129 Miss. 369. 

Mont.—State ex rel, Griffin v. Greene, 
67 P.2d 995, 104 Mont. 460* 111 A. 
L.R. 770. 

Neb.-Nash-Pinch Co. v. Beal, 248 N. 

W. 374, 124 Neb. 885. 

N.M.—State v. Mirabal, 273 P. 928. 

33 N.M. 553, 62 AuRR. 296. 

S.C.—Pickelsimer v. Pratt, IT SJB.2d 
524, 198 S.C. 225. 

Va.—Commonwealth v. Whiting Oil 
Co., 187 S.B. 498, 167 Va. 73— 
Commonwealth v. Bibee Grocery 
Co., 151 S.R 293, 153 Va. 935. 
Wash.—City of Spokane v. States 39 
P.2d 826. 138 Wash. 682—Vancou¬ 
ver Oil Co. V. Henneford, 49 P.2d 
14, 133 Wash. 317—^Morrow v. Hen¬ 
neford, 47 P-2d 1016, 182 Wash. 
625—State ex reL Stiner v. TeUe, 
25 P.2d 91, 174 Wash. 402. 

W.Va.—^Mullens v. City of Hunting- 
ton. 133 S.B. 120, 117 W.Va. 740. 

37 C.J. p 197 note 16—61 CJT. p 107 
notes 90, 91. 

Bxoeption. to role of «q:iui2ity 
Provision granting legislature dis¬ 


cretionary power to tax merchants, 
peddlers* and privileges is exception 
to constitutional reciuirement of 
equality.—Evans v. McCabe* 52 S.W. 
2d 159, 164 Tenn. 672, foUowed in 
Evans v. McCabe, 52 S.W.2d 617, 164 
Tenn. 672—H. G. HUl Co. v. Whitice, 
253 S.W. 407, 149 Tenn. 168. 
Fuzpose of licamdng power 

The conferring of licensing power 
on state hoard under statute de¬ 
signed to regulate certain occupa¬ 
tions is for purpose of regulation 
and expense of administration of act 
by the board* and is not to raise 
money for governmental purposes, 
and hence uniformity of taxation is 
not required.—^Robinson v. Florida 
Dry Cleaning & Laundry Board, 194 
So. 269. 141 Fla. 899. 

82. W.Va.—^Mullens v. City of Hunt¬ 
ington. 188 SJS. 120, 117 W.Va. 740. 
Appxopziato and oerfeaia language 
In the levy of a use tax, appropri¬ 
ate and certain language must be 
employed for that purpose* in order 
not to impinge on the mandatory con¬ 
stitutional provision relating to uni¬ 
formity of taxation on property.— 
Mann v. McCarroll. ISO S.W.2d 721, 
198 Ark. 628. 

Seeping of dogs 

(1) A statute or ordinance impos¬ 
ing a license fee or tax on dogs is a 
valid exercise of the police power 
and is not in conflict with the con¬ 
stitutional requirement of equality 

I and uniformity of taxes. 

I Mich.—^People v. Van Horn, 9 N.W, 
246, 46 Mich. 183* 41 Am.B. 159. 
Tenn.—Ponder v. State, 212 S.W. 417, 
141 Tenn. 481—State v. Erwin, 200 
S.W. 973* 139 Tenn. 341. 

Tex.—Sidd V. Reynolds, 50 S.W. 600, 
20 Tex.Civ.App. 355, error dis¬ 
missed. 

Wash.—^McQueen v. Kittitas County, 
198 P. 894, 115 Wash. 672. 

(2) Accordingly the fee or tcuc 
may be imposed in certain cities or 
counties and not in others if the 
classification is reasonable, and need 
not be uniform throughout the state. 
Pa.—Commonwealth v. Haldeman, 

135 A. $51, 288 Pa. 81—Common¬ 
wealth T. Haldeman, 88 Pa.Super. 
284. 

Tenn.—Damen v. Shapard, 3 S.W.2d 
661, 156 Tenn. 544. 

sa* G€U—Head v. Cigarette Sales Co., 
4 S.E2d 203, 168 Ga. 452—(Solomons 
V. Mayor and Aldermen of City of 
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Savannah, 189 S.E 230, 183 Ga. 
631. 

ni.—People ex reL Prindable v. thi- 
ion Elec. Power Co., 64 NJEL2d 584, 
392 HI 271. 

1 Ohio.—Volk V. Bvatt, 52 N.E2d 338. 

142 Ohio St. 335—State v- Brown, 
148 NJE 95, 112 Ohio St. 590. 
Uoense fee is sot tax within mean¬ 
ing of constitution requiring uni¬ 
formity of rates and just valuation 
of property to taxation.—Hiers v. 
Mitchell* 116 So. 81, 95 Fla. 845. 

84L HL—People ex reL Prindable v. 
Union Elec. Power Co., 64 N.R2d 
534. 392 Ill, 271. 

Tex.—^Hurt v. Cooper* 110 S.W.2d 
896, 130 Tex. 433, certified ques¬ 
tions conformed to, Civ.App., 113 
S.W.2d 929—Southwestern Gas 8b 
Elec. Co. T. State* Civ.App., 190 S. 
W.2d 132* affirmed* Sup., State v. 
Southwestern Gas & Elec. Co., 193 
S.W.2d 675—James v. Gulf Ins. Co.. 
Civ.App., 179 S.W.2d 397, reversed 
on other grounds 185 S.W.2d 966, 

143 Tex. 424—Ex parte Walker, 52 
S.W.2d 266, 121 Tex.Cr. 145. 

8S. Minn.—Lyons v. Spaeth, 20 N. 

W.2d 431. 220 Minn. 563. 

Mo.—City of Gape Girardeau v. Fred 
A. Groves Motor Qo., 142 S.W.2d 
1040, 346 Mo. 762—State v. Hallen- 
berg-Wagner Motor Co., lOS S.W. 
2d 398. 341 Mo. 771—City of St. 
Charles ex rel Palmer v. Schiilte, 
364 S.W. 654, 305 Mo, 124. 

Pa.—American Stores Co. v- Board- 
man* 6 A.2d 826* 336 Pa. 36. 
gentnnky 

(1) The uniformity provisions of 
the constitution have been held ap¬ 
plicable to license and privilege tax¬ 
es as well as to property taxes.— 
I>avis V. Pelfrey, 147 S.W.2d 723* 285 
Ky. 298—City of Louisville v. .Stna 
Fire Ins. Co., 143 S.W.2d 1074, 284 
Ky. 154. 

(2> It has been held, however, that 
such provisions are not applicable to 
license or privilege taxes, althongh 
in any case the principle of equality 
and uniformity must be applied to 
such taxes.—Great Atlantic & Pacific 
Tea Co. t. Kentucky Tax Conomla- 
sion, 128 S.W.2d 581, 273 Ky. 367— 
Commissioners of Sinking Fond of 
City of Louisville T. Weis, 196 &W. 
2d 515, 269 Ky. 554—Metropolis 
ry Co. ▼. Commonwealth, T €LW.2d 
506, 225 Ky. 45, reversed m other 
grounds Helson t. Commonwealth of 
Kentucky by Board, 49 RCt. 279, 279 
UB. 245, 73 LOSa. 683. 
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purposes,and not to license fees imposed under 
the police power.^^ In any case, regardless of the 
applicability of the constitutional provision as to 
imiformity, it has been held that the principle of 
equality and uniformity must be observed in im¬ 


posing license, occupation, and excise taxes, and 
that there must be no arbitrary or unreasonable dis¬ 
crimination between persons or classes of persons 
with respect to licensing requirements or taxation 
of occupations and privileges,*® in the cases of both 


sa Tex.--^ame 8 v. Gulf Ins. Co., 
CavJlpp., 179 S.W.td S97, reversed 
on other srrounds ISS S.W.2d 966, 
143 Tex. 434. 

87. 6 a.—^Holcombe v. Georgia Milk 
Producers Confederation, 3 S.E.2d 
705, 188 Ga 35«—Gibbs v. Milk 
Control Board of Georgia, 196 S.R 
791, 185 Ga. 844. 

Okl.—^In re Cigarette £>icenses of 
Vending Mach. Corporation of 
America, 82 P.2d 1069, 183 Okl. 427. 
88 L Ala—^Frazier v. State Tax Com¬ 
mission, 175 So. 402, 234 Ala. 353, 
110 1479. 

Ky.—Great Atlantic & Pacific Tea Co. 
V. Kentucky Tax Commission, 128 
S.W.2d 581, 278 Ky. 367. 

Mo.—City of Washington v. Beed, 70 
S.W.2d 121, 229 Mo.App. 1193. 

Mont,—^Hale v. County Treasurer of 
Mineral County, 265 P. 6 . S2 Mont. 
98. 

>7.C.—Great Atlantic & Pacific Tea 
Co. V. Doughton, 144 S.B. 701, 196 
N.C. 145. 

Pa.—Stephano Bros. v. Hamilton, 
Com.Pl.. 43 Dauph.C^. 439. 

Hatazsl Justice 

Even in the absence of a constitu¬ 
tional provision requiring uniformity« 
a tax which is imposed on trades, 
professions, or franchises which is 
not uniform, as properly imderstood, 
may not be sustained, for the reason 
that such tax is inconsistent with 
natural Justice.—dark v. Maxwell, 
150 SJSl 190. 197 N.C. 604, affirmed 31 
S.Ct. 211, 282 UJ5. «11, 75 £..Ed. 726. 
Preservation, of principle 
The principle of equality and uni¬ 
formity of taxation should be Jeal¬ 
ously preserved as a safeguard for 
all alike and only where the public 
welfare is clearly involved should the 
power to tax be exercised for pur¬ 
pose of regulating or prohibiting an 
occupation under the police power.— 
Great Atlantic 6 b Pacific Tea Co. v. 
Kentucky Tax Commission, 128 S.W 4 
2d 581, 278 Ky. 367. 

89u TJ.S.—^Bethlehem Motors Corp. v. 
Plynt, N.C., 41 S.Ct. 571, 256 U.S. 
421, 65 Ii.Bd. 1029>—Boeing Air 
Transport v. Edelman, D.C.Wyo., 51 
F.2d 130, modified on other 
grounds, C.CLA., 61 F.2d 319, re¬ 
versed on other grounds 33 S.Ct. 
691, 289 U.S. 249, 77 REd. 1133. 
Ari*.—City of Tucson v. Stewart, 40 
P.2d 72, 45 Arlz. 36, 96 AXi.H. 1492. 
Cal.—Miller v. Union Bank 6 b Trust 
Co., 69 P,2d 1024, 7 Cal.2d 81, cer- 
tiomri denied 37 S.Ct. SI4, 299 U.S. 
612, 81 LuEd. 451—People v. Ven¬ 
tura Refining Co.. 268 P. 347, 204 


Cal. 286, rehearing denied 283 P. 60, 
204 CaL 286, and followed in Peo¬ 
ple V. Richfield Oil Co.. 268 P. 355. 
204 CaL 699—City of San Mateo v. 
Mullin, 139 P,2d 351, 59 Cal-App.2d 
652. 

DeL-Conard V. State. 16 AJ2d 121. 2 
Terry 107. 

Fla.—GUlett v. Colson, 198 So. 109, 
144 Pla. 877. 

Ga.—Sullivan v. Johnson, 7 SJBL2d 
900, 189 Ga. 773—Eplan v. City of 
Atlanta. 168 S.B. 574, 176 Ga. 613. 
HL-Praxer v. Shelton. 160 N.B. 696. 

820 ni. 233, 43 AJLun. 1036. 

Ky.—Jellico Grocery Co. v. City of 
Whitesburg, 151 S.W.2d 85, 286 Ky. 
470—Hager v. Walker, 107 S.W. 
254, 128 Ky. 1, 32 Ky.I* 748, 15 K 

R. A.,N.S.. 193. 129 Ain.S.R. 238. 
N.Y. — ^ignious V. Rice, 6 NJB.Sd 91, 

278 N.T. 4*4—^People ex reL Jones 
V. Judge. 274 N.T.S. 310. 152 Misc. 
571—Good Humor Corporation v. 
City of Long Beach, 22 N.TJ3.2d 
382. 

Okl.—Grantham v. Qlty of Chickasha, 
9 P.2d 747, 156 OkL 56, followed in 
Ex parte Russum, 9 P.2d 753, 156 
Okl. 62. 

Pa.—Flynn v. Horst, Com.Pl., 38 
l>auph.Co. 78. affirmed 51 A-2d 54, 
356 Pa. 20—Stanley Co. of America 
V. Boardman, Com.PL, 46 Dauph. 
Co. 3o9« 

S.D.—Standard Oil Co. v. Jones, 205 
N.W. 72, 48 S.D. 482. 

Tenn.—State v. City of Memphis, 266 

S. W. 1038, 131 Tenn. 1. 

Va.—^McConkey v. City of Fredericks¬ 
burg, 19 S.K2d 682, 179 Va. 556. 
Wls.—City of Juneau v. Badger Co¬ 
op. Oil Co., 279 N.W. 666, 227 Wis. 
620—City of Edgerton v. Slatter, 
26*3 N.W. 83. 219 Wis. 331—Whip¬ 
ple v. City of South Milwcuikee, 
261 N.W. 235, 218 Wis. 895—Ed. 
Schuster & Co. v. Henry, 261 N.W. 
20, 218 Wis. 506, certiorari denied 
Henry v. Wadhams Oil Co., 56 S.Ct. 
148, 296 U.S. 625, 80 L.Ed. 444. 
Unconstitutionality of class legisla¬ 
tion generally see Constitutional 
Law S 498. 

Cosurtmctioa in favor of validity 
Municipal license ordinance must 
be clearly discriminatory before it 
will be invalid, and doubtful cases 
are resolved in favor of validity.—E. 
A, Holfman Candy Co. v. City of 
Newport Beach, 8 P.2d 236, 120 Cal. 
App. 523. 

Acts or ozdinaaioes held invalid 
(1) Ordinance authorizing city 
commission to issue license for used 
automobile dealer business to ‘*prop- 
er and suitable person** at *^roper 
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and suitable place** provided **prop- 
er sanitary facilities** were main¬ 
tained is void as authorizing commis¬ 
sion to establish its own standards 
which might be varied as to each 
applicant.—^People v. Sturgeon, 262 
N.W. 58, 272 Mich. 319. 

< 2 ) Provisions of ordinance limit¬ 
ing right to apply for required su¬ 
pervising electrician's license to per¬ 
sons of not less than twenty-five 
years of age and six years* experi¬ 
ence as a Joumesnman electrician or 
four years* in case applicant has been 
graduated from or attended a recog^ 
nized electrical school is invalid as 
oppressive, arbitrary, and monoi>olis- 
tlc.—City of Tucson v. Stewart, 40 P. 
2d 72, 45 Ariz. >36, 96 A.L.R. 1492. 

( 8 ) A statute x>ermitting firm 
members, of whom only one has 
stood required ex am in a t ion for 
plumber’s licexise, to engage in actual 
plumbing work riiereby unjustly dis¬ 
criminates against Individual plumb¬ 
ers.—State V. City of Memphis, 266 S. 
W. 1038, 151 Tenn. 1-^7 CLJ. p 222 
note 34. 

Acts or ordinances held valid 
<1) Generally. 

U.S.—^Monamotor Oil Co. v. Johnson, 
Iowa, 64 S.CL 675, 292 U.S. 86 . 78 
L.Ed. 1141—Puget Sound Power & 
Light Co. V. City of Seattle, Wash., 
54 S.Ct 542, 291 U.S. 619, 78 L.Ed. 
1025, rehearing denied 54 S.Ct 712, 
292 U.S. 603, 78 iLEd. 1466. 

Ala.—Exchange Drug Qo. v. State 
Tax Commission, 117 So. 678, 218 
Ala. 115, followed in 122 So. 917, 
219 Ala. 701, appeal dismissed Ex¬ 
change Drug Co. V. McNeeL 49 S. 
Ct. 176, 278 U.S. 677, 73 LJBd, 315, 
and ^Exchange Drug Co. v. Long, 
60 S.Ct. 244, 231 U.S. 698, 74 LJEJd. 
1122—Standard Oil Co. v. City of 
Selzna, 112 So. 532, 216 Ala. 108— 
Sanford v. City of Clanton, 15 So. 
2d 303, 81 AIaA.pp. 258, certiorari 
denied 15 So.2d 309. 244 Ala. 671. 
Ark.—Wiseman v. Phillips, 84 S.W. 
2d 91, 191 Ark. 63—Bollinger v. 
Watson, 63 S.W.2d 642, 137 Ark. 
1044—^Rogers v. City of Rogers. 
295 S.W. 708, 174 Ark. 746, 

CaL—^National Ice 6 b Cold Storage Co. 
of California v. Pacific Fruit Ex¬ 
press Co., 79 P.2d 330, 11 €^ 2 d 
283. 

Colo.—^Elvans v. City and County of 
Denver, 247 P. 173, 79 Colo. 633. 
Fla.—^Lenfestey Supply Co. v. City of 
Tampa, 195 So. 412, 142 Fla. 616. 
Ga.—National Linen Service CJorpora- 
tion V. City of Gainesville, 132 S.E. 
616, 181 G<l 897—HofCman 6 b Crow¬ 
ell T. Barrlson, 153 KB. 685, 171 
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police reg^ations and revenue measures.*® discussed in Constitutional Law §§ 529, 530. The 

The standard of equality and uniformity express- principle of equality and uniformi^ requires ^t 
ly or impliedly required by the federal Constitu- license or pri^dlege taxes be imposed equally and im- 
tion is substantially the same as the standard of partially on all persons pursuing the same avoca- 
equality required by federal and state constitution- tion or exerdsing the same privileges,** and such 
al provisions as to equal protection of the laws,** requirement is satisfied when the burden falls alike 


Ga. 792—^B*ulton Bros. Electric Co. 
V. Harrison, 156 S.E. 25*5, 171 Ga. 
571. 

Bl. — Reif V. Barrett, 188 N.R 889, 
355 UL 104. 

—City of New Orleans v. Paciera, 
158 So. 1, 180 lia. 870—State v, 
Malory, 123 So. 310, 158 La. 742. 

—^Portsmouth Stove & Ransre Co. 
V. City of Baltimore, 144 A. 357, 
155 Md. 244—^Leonard v. Earle, 141 
A. 714, 155 Md. 252. affirmed 49 S. 
Ct 372. 279 XJ.S. 392, 73 L.Bd. 754. 
2B8S.—Tazoo & M. V. R. Qo. v. Board 
of Mississippi Levee Oom’rs, 195 
So. 704, 188 Miss. 889, appeal dis¬ 
missed 51 S.Ct. 21, 311 U.S. 607, 85 
L.Ed. 384—State ex reL Rice v. 
Louisiana Oil Corporation, 165 So. 
423, 174 Miss. 585—^Mississippi | 

State Tax Commission v. Flora | 
Drug Co., 148 So. 373, 167 Miss. 1. j 
Mont—State v. Silver Bow Refining; 

Co., 252 P. 301, 78 Mont. 1. 

N.H.—-Tirrell v. Johnston, 171 A. 641, | 
85 N.H. 530, affirmed 55 S.Ct n8,1 
293 tr.S. 533, 79 L.Bd. 641. j 

N.J.—^Van Der VUet v. Board of 
Com'rs of City of Newaife, 169 A- 
658, 112 N.JjLaw 39—^Becker v. 
PickersgUl, 143 A. 859, 105 N.J. 
Law, 51. 

N.T.—MacDonald v. Browne, 61 N.T. j 
S.2d 250, 268 App.Div. 939, fol¬ 
lowed in Madison Ave. Offices v. 
Browne, 51 N.T.S.2d 252, 268 App. 
Biv. 940, affirmed 62 N.E.2d 63, 294 
N.T. 353, appeal dismissed 65 S.Ct. 
60, 325 U.S. 682, 90 L.Ed. 399, re¬ 
hearing denied 66 S.Ct. 174, 326 U. 
S. 810, 90 L.Ed. 494—Miller v. City 
of Niagara Falls, 202 N.T.S. 549, 
207 App.Div. 798. 

N.C.—^Leonard v. Maxwell, 8 S.B.2d 
316, 216 N.C. 89, appeal dismissed 
60 S.Ct. 175, 308 XJ.S. 515, 84 L.Ed. 
439. 

Ohio.—State V. Fields, App., 35 N.K 
2d 744—Levitt v. City of Cleveland, 
178 N.E. 593, 40 OMo App. 405. 
Pa.—Commonwealth v- Murdock, 27 
A.2d 666, 149 Pa.Super. 175, re¬ 
versed on other grounds Murdock 
y. Commonwealth of Pennsylvania, 
83 S.Ct. 870, 319 U.S. 105. 87 L.Ed. 
1293. 146 A.L.R. 8L 
Ya.—S. & L. Straus Beverage Corp. 

V. Com., 41 S.E.2d 76. 

Wash.—^Vancouver Oil Co. v. Henne- 
ford, 49 P.2d 14, 183 Wash. 317— 
Manos v. City of Seattle, 262 P. 
965, 146 Was^ 210. 

Wis.—^Wangerin v. Wisconsin State 
Board of Accountancy, 270 N.W. 
57. 223 Wis. 179. 


(2) Statute regulating catching of 
fish and exempting minors under age 
of sixteen from its provisions is not 
discriminatoiTt since minors are fit 
subjects for exemption from such 
regulatory laws.—^Merritt v. Graven- 
mier; 277 SW. 526, 169 Ark. 779. 

(3) The sales or use tax is not 
void for injustices and inequalities 
because dealers are allegedly re¬ 
quired to return tax on gross sales 
regardless of portion thereof which 
is exempt from tax. since in fact the 
dealer is required to report and In 
practical application actually reports 
only the taxes collected, regai^ess 
of the percentage of those taxes to 
the gross receipts.—^Mouledoux v. 
Maestri. 2 So.2d 11, 197 La. 525. 

(4) Statute requiring bond to ob¬ 
tain license to operate commercial 
gin is not unconstitutional as impos¬ 
ing unequal burdens on persons in 
similar circumstances.—^Ex parte 
Ferguson, 15 S.W.2d 650, 112 Tex,Cr. 
158. 

(5} Use tax act is not void for dis- 
crimiziation in terms because exempt¬ 
ing property merged into common 
mass and not acquired at retail sale 
in state of purchase, property on 
which a retail sales tax was paid in 
state of purchase, and property 
which after merger was devoted to 
industrial processing, to agricultural 
producing, or to resale, since such 
exemptions were Justified as an at¬ 
tempt to produce uniformity in use 
tax considered in connection with re¬ 
lated sales tax.—Banner Laundering 
Co. V. Gundry, 298 N.W. 73, 297 Mich. 
419. 

(6) Provision in statute imposing 
tax on tobacco products sold at re¬ 
tail in the state, allowing distribu¬ 
tors a five per cent discount on pur¬ 
chase of tax stamps to be affixed to 
tobacco products is not discrimina¬ 
tory since it is a reasonable method 
to prevent evasion of the tax,—Ha¬ 
vens V. Attorney General, 14 A.2d 636, 
91 N.H. 115. 

(7) It is not improper to provide 
that those who have obtained a priv¬ 
ilege prior to the passage of a stat¬ 
ute shall retain it. although the same 
privilege is denied to those seeking 
it thereafter.—Grime v. Department 
of Public Instruction, 188 A 337, 324 
Pa. m. 

90u Mo.—^Edmonds ▼. City of St. 

Louis, 156 S.W.2d 619, 348 Mo. 1063. 
9L U.S.—^Fox V. Standard Oil Co. of 

New Jersey, W.Va., 55 S.Ct. 333, 
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294 XT.S. 87, 79 L.Ed, 780—State 
Board of Tax Com’rs of Indiana v. 
Jackson, Ind., 51 S.Ct. 540, 283 U.R 
527, 75 L.Ed. 1248, 73 AjL.R. 1464. 
75 AL.R, 1536. 

Minn.—Lyons v. Spaeth, 20 N.W.Sd 
481, 320 Minn. 563. 

92. U.S.—Pox V. Standard Oil Co. of 
New Jersey, W.Va., 55 S.C{t 333, 
294 U.S. 87. 79 L.Ed. 780. rehear¬ 
ing denied Fox v. Standard Oil Co. 
of New Jersey, 55 S.Ct. 511, 294 
U.S. 732. 79 LuBd. 1261—A Mag- 
nano Co. V. Dunbar. D.C.Wa8h., 2 
F.Sapp. 417, affirmed A Magnano 
Co. V. Hamilton. 54 S.Ct. 599. 292 

U. S. 40. 7S L.Ed. 1109. 

Ala.—^Frasier v. State Tax Commis¬ 
sion, 175 So. 402. 234 Ala. 353, 110 

AL. R. 1479—Nachman v. State Tax 
Commission, 173 So. 25. 233 Alcu 
628—^American Bakeries Ca v. City 
of Huntsville, 168 So. 880, 282 Ala. 
612, appeal dismissed American 
Bakeries Co. v. City of Huntsville. 
Alabama, 57 S.Ct 122, 299 U.S. 
514, SI L.Ed. 380. 

Ga.—^Hoifman A Crowell v. Harrison. 
156 S.E. 685. 171 Ga. 792—Lloyd v. 
Richardson. 124 S.E. 37, 158 Qa. 
633. 

Mo.—^^Uage of Beverly WIIb ▼. 
Schulter. 130 S.W.2d 532, 344 Ho. 
1098. 

N.C.—^Leonard v. Maxwell, 3 SJS.2d 
316, 216 N.C. 89, appeal dismissed 
60 S.Ct. 175, 308 U.S. 516, 84 LJSd. 
439—Great Atlantic & Pacific Tea 
Co. V. Maxwell. 154 S.E. 838. 199 
N.C. 438, affirmed 52 S.Ct 26, 284 
U.S. 575. 76 L.Ed. 500. 

Ohio.—Winslow-Spacarb. Inc., t. 
Evatt, 59 NJE:.2d 924, 144 Ohio St 
471. 

Tex.—Hurt ▼. Cooper, 110 S,W.2d 896, 
130 Tex. 433. certified questions 
conformed to. Civ.App., 113 S.W.2d 
929—State v. Pioneer Oil & Refin¬ 
ing Co., Com.App., 292 S,W. 869— 
Ex parte Walker, 62 S.W.2d 266, 
121 Tex.Cr. 145. 

61 C.J. p 108 note 97. 

Amount of fnndp pzodnoed 
Occupation tax, if producing suffi¬ 
cient funds so that owners of real 
and personal property might not 
have to pay any taxes on such proi^ 
erty, would not be violation of een- 
stitutional provisions requiring emi- 
formity and equality of taxation.— 
Reif V. Barrett, 188 NM. 689 , 868 HL 
104. 

MSaing 

The ooBsUtutioaal amendment le- 
I quiring tropoBitlen of occupation tax 
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on all taxpayers in substantially the same situa¬ 
tion, and when the tax is exacted at the same rate 
throughout the state on all subject to its exaction.^3 
However, it is not required that there be equal tax¬ 
ation of different occupations, pursuits, or privi¬ 
leges,®^ and a tax or licensing requirement may be 
discriminative between different occupations and 
privileges, provided the segregation of the subject 
to be licensed or taxed is reasonable and is not arbi¬ 
trary or capricious.®® On the other hand, the leg¬ 
islature may not, under the pretense of a license 
fee or tax, impose unequal taxes on persons sim- 


ilarl 3 * situated,®® and, if a so-called license or oc¬ 
cupation tax is so fixed or applied as to constitute a 
property tax, it is unconstitutional where the tax 
is not uniformly operative as to all property.®7 
The question of equality of license taxation is a 
practical one and immaterial differences will be 
disregarded.®® 

An act or ordinance is unconstitutional as dis¬ 
criminatory where it authorizes administrative offi¬ 
cers or boards arbitrarily to grant or refuse li¬ 
censes, and does not prescribe a uniform rule of 
action,®® or where the statute or ordinance, al- 


on everyone engaged in business of 
mining and reauiring such tax to be 
based on value of the ores does not 
prohibit the classification of taxpay¬ 
ers within such occupation or imposi¬ 
tion of a different rate of tax on tax¬ 
payers in respective classes, if all 
taxpayers similarly situated are 
brought within a dlass and dealt 
with according to uniform rules.— 
Lyons v. Spaeth, 20 X.W.2d 4S1. 220 
Minn. 563. 

93; U.S.—City of Sedalia, ex rel. and 
to Use of Bauman, v. Standard Oil 
Co. of Indiana. C.C.A.Mo.. 66 F.2d 
757, 95 A.L.R. 1514, certiorari de¬ 
nied Standard Oil Co. of Indiana v. 
City of Sedalia, ex rel. and to Use 
of Bauman, 54 S.Ct. 374, 290 U.S. 
706, 78 iL.Ed. 607, Shell Petroleum 
Corporation v. City of Sedalia, ex 
reL and to Use of Bauman, 54 S. 
Ct S74. 290 U.S. 708. 78 UEd. 607, 
Skelly Oil Co. v. City of Sedalia, | 
ex reL and to Use of Bauman, 54 
S.Ct. 374, 290 U.S. 706, 78 L.Ed. 
607, Sinclair Refining Co. v. City of 
Sedalia, ex rel. and to Use of Bau¬ 
man, 54 S,Ct. n4. 290 U.S. 706. 78 
L.Ed. 607, White Eagle Oil & Re¬ 
fining Co. V. City of Sedalia, ex 
reL and to Use of Bauman, 54 S.Ct. 
374, 290 U.S. 706, T8 L.Ed. 607, 
Mid-Continent Petroleum Corpora¬ 
tion V. City of Sedalia, ex rel. and 
to Use of Bauman, 54 S.Ct. 374, 290 

U. S. 706. 78 L>.Ed. 607, and National 
Refining Ca v. City of Sedalia, ex 
rel. and to Use of Bauman, 64 S. 
Ct. 374, 290 U.EL 706, 78 L.Ed. 607. 

CaL—E. A. Hoffman Candy Co. t. 
City of Newport Beach, 8 P.2d 285, 
120 CaLApp. 525. 

Ga.—Coy v. Linder, 189 S.E. 26, 188 
Ga. 583—Camp v. State, 154 S.E. 
486, 171 Ca. 25. 

Minn.—State ex rel. City of St. Peuxl 

V. Spaeth, 26 N.W.2d 116—Lyons v. 
Spaeth, 20 N.W.2d 481, 220 Mimu 
563. 

Mo.—^Ploch V. Caty of St. Louis, 188 
S.W.2d 1020. 345 Mo. 1069—State 
V. Hallenberg-Wagner Motor Co., 
168 S-W.2d 398, 341 Mo. 771—VI- 
Quesney v. Kansas City, 266 S.W. 
700, 805 Mo. 488-<!ity of St. 


Charles ex rel. Palmer v. Schulte, 
264 S.W. 654. 805 Mo. 124. 

N.C.—Nesbitt V. GiU. 41 S.B.2d 646, 
227 N.C. 174. 

Tex.—^State ▼. Wynne, 133 8.W.2d 
951, 134 Tex. 455, appeal dismissed 
Wynne v. State of Texas, 60 S.Ct 
980, 310 U.S. 610, 84 L.Ed. 1388, re¬ 
hearing denied 60 S.Ct. 1094, 310 
U.S. 659. 84 L.Ed. 1422. 

94. Ala.—Nachman v. State Tax 
Commission, 173 So. 25, 233 Ala. 
628. 

Pla.—^Amos v. Mathews, 126 So. 308, 
99 Fla. 1, 65. 115. 

Ga.—^Davison v. F. W. Woolworth 
Co., 198 S.E. T38. 186 Ga. 663, 118 
A.L.R. 1363. 

Miss.—^Yazoo & M. V. R. Co. v. Board 
of Mississippi Levee Corners, 195 
So. 704, ISS Miss. 889, appeal dis¬ 
missed 61 S.Ct 21, 311 U.S. 607, 
86 L.Ed. 384—^Postal Telegraph-Ca¬ 
ble Co. V. Robertson, 76 So. 560, 
116 Miss. 204. 

Mo.—^Ploch V. City of St. Louis, 188 
S.W.2d 1020, 845 Mo. 1069. 

Mont.—Hale v. County Treasurer of 
Mineral County, 265 P. 6, 82 Mont. 
98. 

N.C.—Nesbitt V. Gill. 41 S.E.2d 646, 
227 N.C. 174—Leonard v. MaxweU. 
3 S.E.2d 316, 216 N.C. 89, appeal 
dismissed 60 S.Ct. 175, 308 U.S. 
516, 84 L.Ed. 439—Great Atlantic & 
Pacific Tea Co. v. Maxwell, 154 S.E. 
888 , 199 N.a 433, affirmed 52 6.Ct. 
26. 234 U.S. 576, 76 L.Ed. 500. 

Ohio.—Caldwell v. State, 154 N.E. 
792, 115 Ohio St 458. 

OliJL—^Ex parte Marler, 282 P. 863, 
140 Okl. 194. 

Tex.—Hurt v. Cooper, 110 S.W.2d 886. 
130 Tex. 433, certified questions 
conformed to, Civ.App., 113 S.W.2d 
929 

61 C.J. p 107 note 94. 

95. Ala.—Woco Pep Qo. of Mont¬ 
gomery V. City of Montgomery, 121 
So. 6i, 219 Ala. 73. 

Mont—Hale v. County Treasurer of 
Mineral County, 265 P. €, 82 Mont 
98. 

Tex.—Ex parte Uay, 76 S.W.2d 1060, 
127 Tex.Cr. 367. 

Va.—McKenney v. City Council of 
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Alexandria. 136 S.E. 588, 147 Va. 
157. 

96, Mont.—Hale v. County Treasur¬ 
er of Mineral County, 265 P. 6, 82 
Mont. 98. 

61 C.J. p 108 note 98. 

97. U.S.—Northern Pac. Ry. Co. v- 
Henneford, D.C.Wash., 15 F.Supp. 
302, reversed on other grounds 
Henneford v. Northern Pac. Ry. 
Co., 58 S.Ct 415, 303 U.S. 17, 82 L. 
Ed. 619. 

Colo.—Walker v. Bedford, 26 P.2d 
1051, 93 Colo. 400, followed in Con¬ 
solidated Motor Freight v. Bedford, 
26 P.2d 1066, 93 Colo. 440. 

Ga.—Eplan v. City of Atlanta, 168 S. 

E. 574, 176 Ga. 613. 
lU.—Friedrich ▼. Wright 68 N.E.2d 
974, 386 ni. 229—Ohio Oil Co. v. 
Wright 58 N.B.2d 966, 886 HI. 206. 

98; N.BC.—^Havens v. Attorney €len- 
eral, 14 A.2d 636, 91 N.H. 115. 

Tenn.—Great Atlantic & Pacific Tea 
Co. T. McCanless, 167 S.W.2d 843, 
178 Tenn. 354. 

Actual discrimination 
Legislation imposing license faxes 
is not void because it involves in¬ 
equalities in its application to in¬ 
dividuals, unless actually discrimina¬ 
tory.—^Exchange Drug Co. v. State 
Tax Commission, 117 So. 673, 218 Ala. 
115, followed in 122 So. 917, 219 Ala. 
701, appeal dismissed Exchange Drug 
Co. V. McNeel, 49 S.Ct 176. 278 U.S. 
577, 73 L.Ed. 515, and Exchange Bnig 
Co. V. Long. 50 S.Ct 244, 281 U.S. 693. 
74 L.Ed. 1122. 

Bffeot on class generally 
Validity of license tax depends on 
effect on members of class geneially, 
not on isolated and exceptional in- 
dividucds.—^Young v. City of Lexing¬ 
ton, 32 S.W.2d 410, 235 Ky. S22--City 
of Irvine v. Bergman, 296 S.W. 1041, 
220 Ey. 804. 

99. Ky.—Gross v. Commonwealth, 
76 S.W.2d 658, 256 Ky. 19. 

TMk of standard 
As respects validity of ordinance 
relating to licensing, lack of stand¬ 
ard is indication of attempt to confer* 
arbitrary power.—^People v. Stur¬ 
geon, 262 N.W. 58, 272 Mich. 819. 
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though vaKd on its face, is enforced so as to dis¬ 
criminate against certain persons, occupations, or 
privileges of the same class but it has been held 
that a licensing measure is not invalid because it 
was sought to enforce it against one person and! 
not against others.^ 

Geographic unifomiify. It has been held that in 
the imposition of excise taxes there must be geo¬ 
graphic uniformity throughout the taxing district 
in which the particular tax applies.^ If the tax 
is imposed by direct state legislation it must be gen¬ 
eral -in its application so as to be uniform as a 
state tax^ or must be confined to one or more of 
the subordinate political agencies of the state.® 
The mere fact that larger sums of money for state 
tax are collected from some counties than from 
others does not require that the state appropriate 
it for state purposes in counties in proportion to 
the amount of state tax collected in such counties in 
order to comply with constitutional requirements for 
a uniform rate of taxation.® However, where the 
statute imposing the tax levies a county tax and not 
a state tax, an arbitrary apportionment of the pro¬ 
ceeds of the tax without reference to the sums col¬ 
lected in each county constitutes a violation of the 
constitutional rule of uniformity.^ It has been held 
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that the legislature may make certain license reg¬ 
ulations applicable to all communities in the state 
or to only such reasonably ascertained and desig¬ 
nated classes of communities as it deems essential 
for the public safety and welfare.® 

h. Classification 

(1) In general 

(2) As to occupations and privileges of 

same class 

(3) Qassification according to amount 

of business or capital 

(4) Different localities 

(5) Discrimination based on residence 

(1) In General 

Constitutional provisions as to uniformity and equal¬ 
ity do not preclude the classification of trades, occupa¬ 
tions, and privileges for licensing and taxation, and If 
the classification is reasonable the different classes may 
be differently taxed. 

Regardless of whether constitutional provisions 
as to equality and uniformity are applicable,® it is 
generally the rule that trades, occupations, profes¬ 
sions, and privileges may be classified for purposes 
of license, occupation, or excise taxes, and different 
licenses or taxes be imposed on the various classes, 
provided the classification is reasonable^® and is 


power of oliiarifloatloB. as applied 
to occupational taxes cannot be mod¬ 
ified by administrative ofiSlcers to en¬ 
large or reduce clasa created by spe¬ 
cific enactment of lawmaking body,— 
Case-Fowler Lumber Co. v. Winslett, 
149 S.R 211, 168 Ga. 898. 

•L Ofcl.—Fx parte Davis, 114 P.2d 
186, 72 OkLCr. 162. 

2 . Ark.—Riggs ▼. City of Hot 
Springs. 26 S.W.2d 70, 181 Ark. 
377. 

SL Fla.—^Amos v. Mathews, 126 So.! 

308, 99 Fla. 1. 65, 115. 

4. Cal.— lEts. parte ‘Wacholder, S 6 P. 

2d 705, 1 CaLApp.2d 254. 

37 C.J. p 198 note 20. 

3, Ark.—-Whaley v. Northern Road 
Impr. Dist., 240 S.W. 1, 152 Ark. 
673, 24 A,D.R. 934. 

37 CJ. p 198 note 21. 
a Fla.—Carlton v. Mathews, 187 So. 
815, 103 Fla. 301. 

'Soads { 

Fact that under statute which fan- j 
poses gasoline tax, part of tax re-| 
ceipts, paid into state treasury hy| 
residents of one county, may or will j 
be used to build roads in other coun-: 
ties does not render act invalid.—! 
Gafiil T. Bracken. 145 NR 312, 195 
Ind. 551, rehearing denied 146 N.K 
109, 195 Ind. 551. 

*7. Fla.—-Amos y. Mathews^ 126 So. 
908, 99 Fla. L 


Tax held oouaaty tax 

Fla.—^Amos v. Mathews, supra. 

8 l FUl—G andy v. Borras, d54 So. 
248, 114 Fla. 503. 

9. Or.—State t. Winegar, 69 P. 2 d 
1057. 157 Or. 220. 

IQ. XJ.S.—Chas. C. Steward Mach. 
Co. V. Davis. Ala., 67 S.Ct 883, 301 
U.S. 548, 81 L.Ed. 1279, 109 AJL^R. 
1293—Louis £Z- Xdggett Co. v. Lee, 
Fla., 63 act. 4«1, 288 IX.a 617, 77 
Zi.Bd. 929, 85 AJIR. 699, conformed 
to Louis FC. Liggitt Cou v. Lee, 149 
So. 8 , 109 Fla. 477—State Board of 
Tax Com*rs of Indiana v. Jackson, 
lad., 51 S.Ct. 540, 283 U.a 527, 75 
L.Bd. 1248. 73 A.L.R. 1454, 75 A.L. 
R. 1536, rehearing granted State 
Board of Tax Com'rs of State of 
Indiana v. Jackson, 51 act. 651, 75 
LuEd. 1474—Ohio Oil Co. v. Con¬ 
way, La., 50 act. 310, 281 U-S. 146, 
74 LEd. 775—^Leonard y. Earle, 
Md., 49 S.Ct. 372, 279 U.S. 392, 73 
L.Ed. 754—Pauley v. State of Cali¬ 
fornia, C.CLA.Cal.. 75 F.2d 120, fol¬ 
lowed in Laugham y. State of Cal¬ 
ifornia, 77 F.2d 1005—Great Atlan¬ 
tic & Pacific Tea Co. y. Morrissett, 
D.C.Vh., 58 F.2d 991, affirmed 52 S. 
Ct. 127, 284 T7.S. 584. 76 iL.Ed. 506 
—Norwood V. Ward. D-CLN.Y., 46 F. 
2d 312, afiEIrmed Norwood y. Ben-i 
nett 51 S.Qt 494 , 283 U.a 800, 75 
LuEd. 1422-^hio Oil Co. y, Con¬ 
way, D.O.La., 34 F.2d 47, affirmed 
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50 S.Ct 310, 281 tr.a 146. 74 L.Ed. 
775—Ohio Oil Oo. v. McFariand, 
D.CLa., 28 F.2d 441, yacated on 
other grounds Ohio Oil Co. v. Con¬ 
way, 49 act 256, 279 U.a 818, 73 
L.Ed. 972—Doscher t. Query, D.C. 
S.C., 21 F.2d 521—^Brashear Freight 
Lines T. Public Service Commis¬ 
sion of Missouri, D.ClMo., 23 F. 
Supp. 865, appeal dismissed Public 
Service Commission of Missouri v. 
Brashear Freight Lines, 59 S.Ct 
480, 306 n.a 204, 83 L.Ed. 1063, 
rehearing denied Public Service 
Commission of State of Missouri v. 
Brashear Freight Lines, 59 S.Ct 
784, 306 U.S. 669, 83 L.Ed. SOS- 
Great Atlantic 6 b Pacific Tea Co. v. 
Grosjean. D.C.La., 16 F.Supp. 499, 
affirmed 57 aot 772, 301 U.S. 412, 
81 L.Bd. 1193, 112 A.I 4 .R. 293, re¬ 
hearing denied 58 S.Ct 3, 302 U.a 
772, 82 LkEd. 599—-Anton v. Van 
Winkle, D.C.Or„ 297 F. 340—Beal 
Silk Hosiery MUis v. City of Port¬ 
land, D.C.Or., 294 F. d87, affirmed, 
C.C.A.1924, 297 F. 897, reversed on 
other grounds 45 S.Ct 525, 268 U.a 
323. 69 L.Ed. 982—Humes v. City 
of Ft Smith, CCArk., 93 F. 867. 
appeal dismissed 21 aCt 917, 66 
L.Ed. 1257. 

Ala.—Adams v. Cjurry, 3 So.2d 878, 
243 Ala. 90—Ci^ of B a t erpr le is t. 
Fleming, 199 So. 691, 949 169 

—Warrior Water Oow v. liMmi 137 
Sou 656^ m Ala. 116—aele yr. 
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116 So. 369. 217 Ala. 403. 58 A.Ii.R. 
1333—Standard Oil Co. v. City of 
Selma. 112 So. 532. 216 Ala. 108— 
Ex ^arte Smith. 102 So. 122. 212 
Ala. 262. 

Alaska.—^Territory of Alaska, by 
Olson V. Hawkins, 9 Alaska 573. 

Ariz.—^Arizona State Tax Commis¬ 
sion V. Frank Harmonson Co. Metal 
Products, 163 P.2d 667, 63 Ariz. 
452—White v. Moore, 46 P.2d 1077, 
46 Ariz: 43—Gila Meat Co. v. State, 
276 P. 1, 35 Ariz. 194. 

Aik.—^Hogrers v. City of Hogrors. 295 
S.W. 708, 174 Ark. 4S6. 

Cal.—^Bx parte Welsbergr, 12 P.2d 446. 
215 Cal. 624—City of San Mateo r. 
Mullin. 139 P.2d 351. 59 Cal.App.2d 
852—^Auston v. Wilson, SO P.2d 503, 
27 <CalJVpp.2d 124—B. A. Hotfman 
Candy Co. v. City of Newport 
Beach, 8 P.2d 235, 120 Cal.App. 
525. 

Colo.—Zeigler ▼. People. 124 P.2d 593, 
109 Colo. 252. 

D.C.—^Bnsey v. District of Columbia, 
129 P.2d 24, 75 U.S.App.D.C. 352, 
vacated on other grounds 63 S.Ct. 
1277, 819 U.S. 579. 87 Ii.Ed. 1593, 
mandate conformed to 188 F.2d 592, 
78 IT.S.APP.D.C. 189. 

Fla.—^Florida Sugar Distributors v. 
Wood, 184 So. 641. 185 Fla. 126— 
State ex rel. Bennett Lee, 166 So. 
565, 123 Fla. 252—State ex reL 
Adams v. Lee, 166 So. 249, 122 Fla. 
639. aflarmed 166 So. 262. 122 Fla. 
670, second rehearing denied 166 So. 
374, 122 Fla. 700, certiorari denied 
Lee V. State of Florida ex reL 
Adams. 57 fi.Ct. 15, 299 U.S. 542, 
31 L.Ed. 899—City of West Palm 
Beach v. Amos, 130 So. 710, 100 
Fla. 891—Jerome H. Sheip Co. v. 
Amos, 130 So. 699, 100 Fla. 863— 
Hiers V. Mitchell, 116 So. 81, 95 
Fla. 345. 

Ga»—^Forrester r. Edwards, 15 S.EL2d 
851, 192 Ga. 529—Guerry v. Harri¬ 
son, 173 &E. 831, 178 Ga. 669— 
Richardson v. Citizens* Trust Co., 
168 S.E. 306, 176 Ga. 553—Atlanta 
Laundries v. Harrison, 162 S.K 912, 
174 Ga. 448—Winslett ▼. Case- 
Fowler Lumber Ca, 160 S.E. 384, 
173 Ga. 539—^Brannan v. Harrison, 
153 S.E. 319, 172 Ga. 669, appeal 
dismissed 52 6.0t 28, 284 U.S. 579, 
76 L.Ed. 502, and followed in 164 
as.’ 760, 174 Ga. 907, appeal dis¬ 
missed 53 S.Ct 22, 287 U.S. 566, 77 
LuEd. 498—^Hoffman 8b Crowell v. 
Harrison, 156 S.E. 685, 171 Ga. 792 
—Fulton Bros. Electric Co. v. Har¬ 
rison, 356 as. 255. 171 Ga. 571— 
Wright V. Fulton County. 150 S.BL 
262, 169 Qa. 354—Shelnutt ▼. City 
Council of Augusta, 186 BJSL 446, 
163 Ga. 502—Allen t- City of Mari¬ 
etta. 136 S.E. 207, 163 Ga. 374— 
Thompson v. Georgia Power Co., 
37 aR2d 622, 73 Ga.App. 587— 
Cook y. Oobb^ S3 S.E.2d 366, 72 
GaApp. 150. 

UL—Belt ▼, Barret^ 188 NJBI 889, 


856 HL 104—Melton v. City of Par¬ 
is, 1S4 N.E. 218, 333 Ill. 190—City 
of Chicago y. Adelman, 156 N.E. 
791, 826 HL 58—McGrath r. City 
of Chicago. 141 N.a 299, 809 111- 
515. 

Ind.—^Eavey Co. y. Department of 
Treasury of Indiana, 24 N.E.2d 268. 
216 Ind. 255, appeal dismissed 
Eavey Co. v. Department of Treas¬ 
ury of State of Indiana, 60 S.Ct 
lOSl, 310 U.S. 611, 84 KEd. 1388— 
Gafill V. Bracken. 145 N.E. 312, 195 
Ind. 551, rehearing denied 146 K.E. 
109. 195 Ind. 551. 

Ky.—White y. City of Richmond, 169 
S.W.2d 315, 293 Ky. 477—Denton v. 
Potter. 143 S.W.2d 1056, 284 Ky. 
114—Great Atlantic & Pacific Tea 
Co. V. Kentucky Tax Commission, 
128 S.W.2d 581, 278 Ky. 367—City 
of Shelbyville v. Citizens Bank of 
Shelbyville, 114 S.W.2d 719, 272 Ky. 
659—^Harco Corporation v. Martin, 
112 S.W.2d 693, 271 Ky. 672— 
Karnes v. City of Benton, 30 e.W. 
2d 558, 258 Ky. 425—Williams v. 
City of Bowling Green, 70 S.W.2d 
967, 254 Ky. 11—Moore v. State 
Board of Charities and Oorrections, 
40 S.W.2d 349, 239 Ky. * 729—Link 
y. Commonwealth, 265 S.W. '804, 
205 Ky. 243. 

Ia.—S tate y. Arthur Daviess Sons, 
170 So. 28, 185 La. $47—State v. 
Banner Cleaners & Dyers, 168 So. 
127, 184 La. 997, appeal dismissed 
Banner Cleaners & Dyers v. State 
of Louisiana, 57 S.Ct. 20, 299 U.S. 
SOS, 81 L.Ed. 374. 

Mich.—^Banner Laundering Ca t. 

Gundry, 298 N.W. 78, 29? Mich. 419. 
Minn.—^Lyons y. Spaeth, 20 N.W.2d 
481, 220 Minn. 563—State y. Mar¬ 
cus, 299 N.W. 241, 210 Minn. 576— 
Ameson y. W. H. Barber Co., 297 
N.W, 385. 210 Minn. 42—State ex 
reL RemiCk y. Clousing, 285 N.W. 
711, 205 Minn. 296, 123 A.L.R. 465. 
Miss.—Gulf Refining Co. y. Stone, 21 
So.2d 19. 197 Miss. 713—Standard 
Oil CO. y. Stone, 2 So.2d 155, 191 
M iss. 897—^Yazoo 4b M. V. R. Co. y. 
Board of Mississippi Levee Corners, 
195 So. 704, 188 Miss. 889, appeal 
dismissed 61 S.Ct. 21, 311 U.S. 607, 
35 L-Ed. 384. 

Ma—^Ploch V. City of St. Louis, 138 
S.W.2d 1020, 845 Mo. 1069—Village 
of Beverly Hills v. Schulter, 130 S. 
W.2d 532, 344 Mo. 1098—Keane v. 
Strodtman, 18 S.W.2d 896, 323 Mo. 
161—^Bx jmrte Asotsky, 6 S.W.2d 
22. 319 Mo. 310. 62 A.L.R. 95— 
City of St Qharles ex ret Palmer 
y. Shulte, 264 S.W. 654, 805 Mo. 
124. 

Mont—State ex rel. Griffin y. Greene, 
67 P.2d 995, 104 Mont 460, 111 A. 
L.R. 770—^Norum y. Ohio Oil Ca, 
272 P. 534. 83 Mont 353. 

Neb.—Gooch Food Products Co. y. 
Rot hman, 268 N.W. 468, 131 Neb. 
523. 


N.H.—Havens y. Attorney GienezaJ, 
14 A.2d 635, 91 N.H. 115. 

N.J.^—Hoffman y. Mayor and Borough 
Council of Borough of South River, 
180 A. 394, 13 N-XMlsa 61i8. 

N.M.—^Lougee v. New Mexico Bu¬ 
reau of Revenue Commissioner, 76 
P.2d 6, 42 N-M. 115. . 

N.T.—^People, on Complaint of Go- 
bright y. S4th Street Hotel Co., 
286 N.Y.S. 614, 158 Mlsa 839, re¬ 
versed on other grounds People 
y. Thirty Fourth Street Hotel Co., 
289 N.Y.S. S93. 160 Misc. 248— 
Groetzinger v. Forest Hills Ter¬ 
race Corporation, 205 N.Y.S. 125, 
123 Misa 274. 

N.C.—^Leonard v. Maxwell, 3 S.E.2d 
316, 216 N.C. 89, appeal dismissed 
60 S.Ct 175. 808 U.S. 516, 84 L.Bd, 
439—Belk Bros. Co. of Charlotte 
y. Maxwell, 200 S.E. 915, 215 N.C. 
10, 122 A.L.R. 637, certiorari de^ 
nied 59 S.Ot 1042, 307 U.S. 44, 83 
L.Ed. 1524—E. B. Ficklen Tobacco 
Co. y. Maxwell, 199 S.E. 405, 214 
N.C. 367—State v. Lockey, 152 S.B. 
693, 198 N.C. 551—State v. Elkins, 
122 S.B. 289, 187 N.C. 533—Cobb v. 
Commissioners of Durham County, 
80 S.E. 338, 122 N.C. 807. 

Ohio.—Calerdine v. Freiberg, 195 N. 
E. 854, 129 Ohio St 453. 

Okl.—Safeway Stores y. Oklahoma 
Tax Commission, 157 P.2d 749, 195 
OkL 333—Diehl v. City of Shidler, 
150 P.2d 76, 73 OkhCr. 434. set 
aside on other g^unds on rehear¬ 
ing 155 P.2d 269. 

Or.—^Pox y. Galloway, 148 P.2d 922, 
174 Or. 339—^Portland Van St Stor¬ 
age Ca y. Hoss, 9 P.2d 122, 189 
Or. 434, 81 A.L.R. 1186. 

Pa.—Commonwealth y. McCarthy, 3 
A.2d 267» 332 3Pa, 465—^Amerlcaiz 
Baseball Club of Philadelphia v.. 
City of Philadelphia, 167 A. 391, 
312 Pa. 811, 92 A.L.H. 386, appeal 
dismissed 54 S.Ct 128, 290 U.S. 
595, 78 L.Ed, 524—Thompson y. 
Indiana County, 83 Pa.Super. 248— 
Stephano Bros. v. Hamilton, C!ozm 
PL, 48 Dauph.Co. 439. 

S.C.—Wingfield y. South Carolina 
Tax Commission, 144 S.EL 846, 
147 S.a 116. 

Tenn.—Marlon County River Transp. 
Co. y. Stokes, 117 S.W.2d 740, 179 
Tenn. 347—Spur Distributing Ca 
y. Lindsey, 62 S.W.2d 53, 169 
Tenn. 424, appeal dismissed 54 S. 
Ct 81, 290 U.S. 588, 78 L-Ed. 6X9 
—Clark y. Killough. 281 KW. HT, 
168 Tenn. 53—State v. City ot 
Memphis, 266 S.W. 1033, 151 Tenn. 
1 . 

Tex.—State t. Wynne, 183 S.W.2d 
951, 134 Tex. 455, appeal dismissed 
Wynne y. State of Texas, 60 S.Ct 
980, 310 U.a 610. 84 L.Ed. 1388, 
rehearing denied 60 aCt 1094, 310 
U.a 659, 84 X^JSkL 1422—Hurt v. 
Cooper, 110 aW.2d 896, 130 Tex. 
433, certified questions conformed 
ta CivApp., 113 aw.id 929—Sta2a 
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defined with fair certainty and in some juris¬ 
dictions the constitution expressly authorizes the 
legislature to tax trades and occupations as it deems 
proper.^2 The classification of occupations and 
privileges for taxation is largely a matter of leg- 
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islative discretion, and it will not be interfered with 
by the courts as in violation of the rule of equality 
and tmiformity unless it is palpably arbitrary and 
unreasonable.^^ 

In the classification of occupations and privileges 


V. Pioneer Oil & Refining CJo., Com. 
App., 292 S.W. 869—Harvlll v. 
State, Civ.App., 188 S.W.2d 869, 
error refused—^Berry v. McDonald, 
Civ.App., 128 S.W.2d 388—Sheppard 
V. Giebel, Civ.App., 110 S.W.2d 166 
—Ex parte Day, 76 S.W.Sd 1060, 
127 Tex.Cr. 367. 

Utah.—Garrett Freight Lines v. 
State Tax Commission, 135 P.2d 
523. 103 Utah 390, 146 A.L.R. 1003. 

•Va.—Great Atlantic & Pacific Tea Co. 
V. City of Richmond, 33 S.EL2d 795. 
183 Va. 931—Coxpos Jnxis cited in I 
City of Fredericksburg v. Sanitary I 
Grocery Co., 190 S.R 318. 321, 168! 
Va. 57, 110 A.L,.R. 1195—Corpus; 
jTuxls cited in McKenney v. City; 
Council of Alexandria, 136 S.Si. 
588, 590, 147 Va. 157. 

Wash,—Drury the Tailor v. Jenner, 
122 P.2d 493, 12 Wash.2d 508— 
Texas Co. v. Cohn. 112 P.2d 622, 8! 
Wash.2d 360, followed in Inland! 
Empire Refineries v. State, 112 P. | 
2d 541, 8 Wa8h.2d 723, and Mon-j 
tana Headlight Oil Co. v. State. I 
112 P.2d 541, 8 Wash.2d 724—State! 
ex reL Hansen v. Salter. 70 P.2dj 
1056, 190 Wash. 70S—Supply 

Laundry Co. v. Jenner, 34 P.2d | 
363, 178 Wash- 72—^Puget Sound 
Power & Light Co. v. City of Seat¬ 
tle, 21 P.2d 727, 172 Wash. 668. 
affirmed Puget Sound Power & 
Light Co. V, City of Seattle, Wash., 
54 S.Ct 542, 291 U.S. 619, 78 L. 
Ed. 1025, rehearing denied 54 S. 
Ct. 712, 292 U.S. 603, 78 L.Ed. 1466 
—^Northern Cedar Co. v. French, 
230 P. 837, 131 Wash. 394, opinion 
modified on other grounds on re¬ 
hearing 233 P. 39, 133 Wash. 692, 
and writ of error dismissed North¬ 
ern Cedar Co. v, Gloyd, 46 S.Ct 
204, 270 U.S. 625, 70 L.Ed. 767., 

W.Va.—^Arslain v. Alderson, 30 S.R 
2d 533, 126 W.Va. 880—Koppers 
Coal Co. V. Alderson, 26 S.F.2d 226, 
125 W.Va. 747—Corpus Jmds oited 
isL Lewis V. City of Bluefield, 188 
S.R 237, 241, 117 W.Va, 782. 

Wis.—City of Juneau v. Badger Co¬ 
op. Oil Co., 279 N.W. 666, 227 Wis. 
620—City of Milwaukee v, Ris- 
sHng. 199 N.W. 61, 184 Wis. 517, 
affirmed Rissling v. Milwaukee, 46 
S.Ct 484, 271 U.S. 644. 70 L.Ed. 
1129. 

12 C.J. p 220 note 64 [b]—87 aj. p 
198 note 24—42 CU. p 665 note 58 
—61 C.J. p 108 note 96—63 C.J. p 
755 note 57 IW. 

Tax or regulsMon 
Classification of those engaging in 

business of slaughtering. If fair and 


reasonable for excise tax purposes, 
would be equally so if license statute 
were treated as police regulation.— 
Morris v. State. 9 P.2d 404. 40 Ari*. 
32, foUowed in 9 P.2d 407, 40 Ariz. 
42. 

SelactioxL of standard 
Legislature, having power of clas¬ 
sification in imposing license tax, has 
also power to select standard on 
which to base it.—Fisher Bros. Co. v. 
Brown, 146 NJE. 100, 111 Ohio St. 
602. 

IL Cal—^Barker Bros. v. City of Los 
Angeles, 76 P.2d 97, 10 Cal.2d 603. 
Status dilllonlt of proof 
As respects constitutionality of act 
relating to itinerant vendors, that 
status may be difficult of proof does 
not authorize legislature to fix a defi¬ 
nition for it which Includes many 
who are not of the class.—Woolf v. 
Fuller. 174 A. 193, 87 N.H. 64, 94 A. 
L.R. 1067. 

IS. HL—People ex rel. Prindable v. 
Union Elec. Power Co., 64 N.R2d 
534. 392 Ill 271. 

La.—State v. Heymann, 151 So. 901, 
178 l^a. 479. 

13. Cal—Ex parte Schmolke. 248 P. 
244. 199 CaL 42. error dismissed 
Schmolke ▼. O’Brien, 47 S.Ct 244, 
278 U.S. 646. 71 L-Ed. 820—City of 
San Mateo v. HuUin, 139 P.2d 851, 
59 CaLApp.2d 652. 

Fla.—Heriot v. City of Pensacola, 

146 So. 654, 108 FUu 480. 

Ga.—Case-Fowler Lumber Co. v. 
Winslett, 149 S.E. 211, 168 Ga. 808 
—Wright V. City of Atlanta, 177 
S.E. 753, 50 Qa.App. 244. 

HL—Larson v. City of Rockford, 21 
N.R2d 396. 371 lU. 441—Franklin 
County Coal Co. v. Ames, 194 N.B. 
268. 359 HL 178—People v. Deep 
Rock Oil Corporation, 175 N.a 572. 
343 HL 388. 

Ind.—Gafill v. Bracken. 145 H.R 312, 
195 Ind. 551, rehearing denied 146 
N.R 109, 195 Ind. 551. 

Ky,—Johnson ▼. City of Paducah, 

147 S.W.2d 721, 285 Ky. 294. 

lA.—City of Shreveport v. Cunning¬ 
ham, 182 So. 649, 190 La. 481. 

Md.—Jones v. Gordy, 180 A. 272, 169 
Md. 173—Samuel Bevard Manure 
Products Co. V. Baughman, 173 A. 
40, 167 Md. 55. 

jlont.—Standard Oil Co. (Indiana) 
V. State Board of Equalization, 99 
P.2d 229, 110 Mont. 5—State ex rel. 
Griffin V. Greene, 67 P-2d 995, 104 
Mont. 460, 111 A.L.R. 770. 

N.C.—Leonard v. MaxwelL 3 &R2d 
316, 216 N.a 89, appeal dismissed 
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60 S-Ct. 175, 30S U.S. 516. 84 REd. 
439—R R Ficklen Tobacco Co. v. 
Maxwell, 199 S.R 405. 214 X.C. 367. 
Ohio.—State ex rel. Bninenkant v. 
Wallace, 30 X.R2d 696, 137 Ohio 
St. 379. 

Or.—^Portland Van & Storage Co. v. 
Hoss. 9 P.2d 122, 139 Or. 434, 81 
A.L.R. 1136. 

S. D.—State v. Black Hills Transp. 
Co., 20 N.W.2d 683. 

Tex.—Hurt v. Cooper, 110 S.W. 896, 
130 Tex. 433, certified questions 
conformed to. Civ.App., 113 S.W.2d 
929. 

unless there Is no substantial ba- 
sis for discriminations in classifica¬ 
tions and in fixing conount of license 
taxes, courts will not Interfere.— 
Hiers v. MitchelL 116 So. 81, 95 Fla. 
345. 

PaUio policy 

In determining validity of ^dassifl- 
catlon of taxing statutes, court 
should not consider propriety or 
Justness thereof, seek for motives, or 
criticize the public policy, but must 
sustain the classification if there 
are substantial differences between 
the occupations separately classified. 
— ^Nelld V. District of Columbia, 110 
F.2d 246, 71 AppJ>.a 306. 

XBvalidity of paort of sUtnte 

Under statute levying a privilege 
tax on every person doing a business 
of purchasing notes secured by liens 
on automobiles and other tangible 
personalty, the invalidity, if any. 
of provisions exempting banks and 
merchants from the tax did not ren¬ 
der statute unconstitutional as ap¬ 
plied to a finance company where the 
exemption could be stricken from the 
statute without affecting the remain¬ 
der thereof!—Stone v. General Elec¬ 
tric Contracts Corporation, 7 So.2d 
811, 193 Miss. 317, followed in Stone 

T. Universal Credit Co., 7 So.2d 820, 
193 Miss. 338, affirmed 63 RCt. 66. 
317 U.S. 591, 87 L.Ed. 484. rehearing 

! denied 63 S.Ct. 157, 317 U.S. 708, 87 
L-Ed. 565, and Stone v. Yellow Mfg. 
Acceptance Corporation, 7 So.2d 820, 
193 Miss. 338. affirmed 63 S.Ct. 66, 
317 U.S. 591, 87 L.Ed. 484, rehearing 
denied 63 S.Ct. 157, 317 U.S. 708, 
87 L-Ed. 565. 

ClassificatiOB. held act aacWntfey ok 
T iuTiiasoaabla 

Alaska.—^U. S. v. Dasher, 9 Alssfca 
719. 

Ariz.—Btults Eagle Drug Oow t. Luke, 
62 P.2d 1126, 48 Ariz. 467. 

Pa.—Giime v. ]>^p«rtnieat of Public 
instruction. 188 A. 837. 324 Pa. 371. 
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for licensing and taxation, general classes may be 
subdivided into particular classes, where such sub¬ 
division is reasonable and not arbitrary,^* and, in 
the interest of the public, particular privileges, oc¬ 


cupations, or classes of business may be licensed or 
taxed and other privileges, occupations, or business¬ 
es be entirely exempt therefrom.i5 Accordingly, 
subclasses of a particular privilege or occupation 


14, U.S.—city of Sedalia, ex rel. and Minn.—State v. Marcus, X.w. affirmed 54 S.Ct. 575, 292 U.S, Sfi, 
to Use of Bauman, v. Standard Oil 241. 210 Minn. 576. 78 U.Ed. 1141. 

Co. of Indiana. C.C.A.M 0 ., 66 F. Mo.—^Edmonds v. City of St. Louis, Ariz.—City of Phoenix v. State ex reL 
2d 757, 95 .4.L.R. 1514, certiorari 156 S.W.2d 619. 348 Mo. 1063—Vll- Conway, 85 P.2d 56, 53 Ariz. 28— 

denied Standard Oil Co. of Indi- lage of Beverly Hills v. Schulter, Stults Eagle Drug Co. v. Luke, 62 

ana v. City of Sedalia, ex rel. and 130 S.W.2d 532, 344 Mo. 109S— P.2d 1126. 48 Ariz. 467—Morris v. 

to Use of Bauman, 54 S.Ct. 374, 290 Automobile Gasoline Co. v. City of State, 9 P.2d 404, 40 Ariz. 32, fol- 

U. S, 706. 7S L.]Ed. 607, Shell Petro- St. Louis, 32 S.W.2d 281, 326 Mo. lowed in 9 P.2d 407, 40 Ariz. 42. 

leum Corporation v. City of Se- 435. Cal.—Barker Bros. v. City of Los 

dalia ex rel. and to Use of Bauman, X.C.—Snyder v. Maxwell, 9 S.E.2d 19, Angeles, 76 P.2d 97, 10 Cal.2d 603. 
54 S.Ct. 374. 290 U.S. 706, 78 L. 217 X.C. 617. Pla.—Florida Sugar Distributors v. 

Ed. 607. Satelly Oil Co. v. City of S.D.—State ex rel. Sioux Falls Motor Wood, 184 So. 641, 135 Fla. 126— 
Sedalia, ex rel. and to Use of Bau- Co. v. Welsh, 270 X.W. S52, 65 S. Gray v. Central Florida Lumber 

man. 54 S.Ct. 374. 290 U.S. 706, D. 68. Co., 140 So. 320. 104 Fla. 446, ye. 

78 Li.Ed. 607, Sinclair Refining Co. Tex.—^Ex parte Xewberg, 143 S.W.2d hearing denied 141 So. 604, 104 

V. City of Sedalia. ex rel. and to 786. 140 Tex.Cr. 211—^Ex parte Day, Pla. 446, certiorari denied Central 

Use of Bauman. 54 S.Ct. 374. 290 76 S.W.2d 1060, 127 Tex.Cr. 367. Florida Lumber Co. v. Gray, 53 S. 


U.S. 708. 78 L.Ed. 607, WTilte Eagle 
Oil & Refining Co. v. City of Se¬ 
dalia, ex rel. and to Use of Bau¬ 
man. 54 S.Ct. 874, 290 U.S. 706, 
78 L.Ed. 607, Mid-Continent Petro¬ 
leum Corporation v. City of Se¬ 
dalia. ex rel. and to Use of Bau¬ 
man, 54 S.Ct. 374. 290 U.S. 706, 
78 L.Ed. 607, and National Refining 
Co. V. City of Sedalia, ex rel. and 
to Use of Bauman, 54 S.Ct. 374, 290 
U.S. 706, 78 L.Ed. 607—Campbell 
Baking Co. v. City of Harrisonville, 
C.C.A.MO., 50 P.3d 670. 

Ala.—^Henry v. Shevlnsky, 195 So. 
222, 239 Ala. 293. 

Ark.—^McLeod v. Santa Fe Trail 
Transp. Co.. 168 S.W.2d 413. 205 
Ark. 225—^Thompson v. Wisemas, 
75 S.W.2d 393. 189 Ark. 852. 

Cal.—City of San Mateo v. Mullin. 

139 P.2d 351, 59 Cal.App.2d 652. | 

Conn.—State v. Kievznan, 165 A. 601, 

116 Conn. 458, 88 AX^R. 962. 

Qa.—^Solomons v. Mayor eind Aider- 
men of City of Savannah, 189 S.R 
230, 183 Ga. 631—Hoffmaa & Cro¬ 
well V. Harrison, 156 S.E. 685. I 7 I 
Ga. 792—Southern Transfer Co. v. 
Harrison, 155 S.EL 338, 171 Ga. 
358. 

IlL—City of Chicago v. R. & X. Res¬ 
taurant, 15 X.E.2d 725, 369 BL 65, 

117 A.L.R. 1313. 

Ind.—Eavey Co. v. Department of 
Treasury of Indiana, 24 N.E.2d 268, 
216 Znd. 255, appeal dismissed 
Eavey Co. v. Department of Treas¬ 
ury of State of Indiana, 60 S.Ct. 
1081, 310 U.S. 611, 84 L.Ed. 1388. 
Ky.—^Long v. City of Benton, 148 S. 
W.2d 701, 285 Ky. 526—^Denton V. 
Potter, 143 S.W.2d 1856, 284 Ky. 
114—Commissioners of Sinking 

Fund of City of Louisville v. Weis, 
lOS S.W.2d 515, 269 Ky. 554— 
Karnes v. City of Benton, 80 S.’W. 
2d 558, 258 Ky. 425—Williams v. 
City of Bowling Green. 70 S.W.2d 
967, 254 Ky. IL 


Va.—Corpus Juris oited in McKenney 
V. City Council of Alexandria, 136 
S.E. 588, 590. 147 Va. 157. 

37 C.J. p 199 note 25. 

Same business 

Legislature, in imposing occupa¬ 
tion taxes, may subdivide persons en¬ 
gaged in same business under differ¬ 
ent conditions, and tax only one of 
subdi\’islona provided classification 
is not arbitrary.—Guerry v. Harri¬ 
son, 173 S.B. 831, 178 Qa. 669—Mill- 
iron V. Harrison, 166 S.E. 231, 175 
Ga. 764. 84 A.L.R. 1142. 

16- U.S.—^Hart Refineries v. Har¬ 
mon, Mont. 49 S.Ct 188, 278 U.S. 
499, 73 L.Ed. 475, appeal dismissed 
Hart Refineries v. State of Mon¬ 
tana, 49 S.Ct 95. 278 U.S. 574, 73 
L.Ed. 514, vacated 49 S.Ct. 189. 278 
U.S. 584. 73 L.Bd. 519—City of Se¬ 
dalia, ex reL and to Use of Bau¬ 
man, v. Standard Oil Co. of Indi¬ 
ana, C*C.A.Mo., 66 S*»2d To?, 9o ^^.L. 

R. 1514, certiorari denied Stand¬ 
ard Oil Co. of Indiana v. City of 
Sedalia, ex rel. and to Use of Bau¬ 
man, 54 S.Ct 374, 290 U.S. 706, 78 
L.Ed. 607, Shell Petroleum Cor- 
xwration v. City of Sedalia, ex 
rel. and to Use of Bauman, 54 S. i 
Ct 374. 290 U.S. 706, 78 L.Ed. 607, j 
Skelly Oil Co. v. City of Sedalia, 
ex rel. and to Use of Bauman, 64 

S. Ct 374 . 290 U.S. 706, 78 L.Ed. 
607, Sinclair Refining Co. v. City 
of Sedalia, ex ret and to Use of 
Bauman, 54 S.Ct 374, 290 U.S. 706, 
78 L.Ed. 607, White Eagle Oil & 
Refining Co. v. City of Sedalia, ex 
rel. and to Use of Bauman, 54 S. 
Ct 374. 290 U.S. 706, 78 UEd. 607. 
Mid-Continent Petroleum Corpora¬ 
tion V. City of Sedalia, ex rel. and 
to Use of Bauman, 54 S.Ot 374, 
290 U.S. 706, 78 L.Ed. 607, and Na¬ 
tional Refining Ca v. City of Se¬ 
dalia, ex reL and to Use of Bau¬ 
man, 54 S.Ct. 374, 290 U.S. 706, 78 
LuEd. 607—^Monamotor Oil Co. v- 
Johnson, D,C.Iowa. 8 F.Supp. 189, 
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ct. 84. 287 U.S. 634, 77 L.Bd. 549. 

Ga.—^Brannan v. Harrison, 158 S.R 
319, 172 Ga. 669, appeal dismissed 
52 S.Ct 28, 284 U.S. 579, 76 L.Ed. 
502, and followed in (1932) 164 S. 
R 760, 174 Ga. 907, appeal dis¬ 
missed 53 S.Ct. 22, 287 U.S. 566, 
77 LuEd. 498—Camp v. State, 154 S. 
R 436, ITI Ga. 25. 

I Minn.—^Lyons v. Spaeth, 20 N.W.2d 

I 4S1. 220 Minn. 563—State v. Mar¬ 
cus. 299 N.W. 241, 210 Minn. 576. 

'Miss.—^Mayor and Board of Aider- 
men of City of Vicksburg v. 
Streckfus Steamers, 150 So. 215, 
167 Miss. 856. 

Mont—State ex reL Griffin v. Greene, 
67 P.2d 995. 104 Mont 460, 111 A.Lu 
R. 770—^Xorum v. Ohio Oil Co., 272 
P. 534, 83 Mont 353. 

N.C.—Nesbitt v. Gill. 41 S.R2d 646, 
227 N.C. 174—^Leonard v. Maxwell, 
3 SJE3.2d 316, 216 N.C. 89. appeal 
dismissed 60 S.Ct 175, 808 U.S. 
516, 84 L.Ed. 439. 

Ohio.—Caldwell v. State. 154 N.R 792. 
115 Ohio St 458—^Levitt v. City of 
Cleveland, 178 N.R 693, 40 Ohio 
App. 405. 

Pa.—Commonwealth v. Sun Oil Co., 
139 A. 156, 290 Pa. 539. 

SJ>.—State ex rel. Botkin v. Welsh, 
261 N.W. 189, 61 S.D. 593. followed 
in Flannery v. Welsh, 251 N.W. 
216, 61 S.D. 656. 

Tenn.—^Miller v. City of Memphis, 
178 S.W.2d 382, 181 Tenn. 16, 151 
A.L.R. 1172. 

Tex.—State v. Pioneer Oil & Refining 
Co., Com.App., 292 S.W. 869—^Trln- 
ity Portland Cement Co. v. State, 
CIv.App., 144 S.W.2d 329. error 
refused—^Huxt v. Cooper, Clv.App., 
113 S.W.2d 929, conforming to cer¬ 
tified Questions 110 S.W.2d 896, 136 
Tex. 433—Gerard v. Smith, Civ. 
App., 62 S.W.2d 847, error refused^ 

Wash.—^Drury the Tailor v. Jezmer, 
122 P.2d 493, 12 Wash.2d 508—Mor¬ 
row V. Henneford, 47 P.2d 1016, 182 
Wash. 625—Northern Cedar Co. 
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may be exempted from a license or tax required of | sonable,^® especially where substantial equality is 
the general class provided such exemption is rea- j achieved by other taxation of the exempted class.^^ 


French, 230 P. S37, 131 Wash. 394, i 
opinion modified on other gfroundsl 
on rehearing 233 P. 39, 133 Wash. * 
692, and error dismissed Xorthem | 
Cedar Co. v. Oloyd, 46 S.Ct. 204, 
270 U.S. 625, 70 Li.Ed. 767. 

Wis.—State V. Lievitan, -210 N.W. Ill, 
190 Wis. 646, 48 A.Li.R. 434. ! 

37 C.J. P 199 note 26—61 C.J. p 108 
note 95. 

ClasstfioatioiL 

Statute expressly exempting be¬ 
nevolent and charitable institutions 
from occupation and other state tax -1 
es is valid as a classification with re¬ 
spect to occupation tax notwith¬ 
standing statute uses word “exempt.” 
^Lockhart v. American Mut. Ute 
Ins. Co., Tex.CivJ^pp., 194 S.W.2d 
285. { 

16L U.S.—^Broad River Power Co. v.! 
Quer 3 % S.a, 53 S.Ct. 326. 288 U.S. 
178, 77 li.Bd. 685—^Ringling Bros.-. 
Bamum & Bailey Combined Shows! 
V, Sheppard. C.C.A.Tex., 123 P.2d 
773, certiorari denied 62 S.Ct. 1309, 
316 U.S. 704. 86 Ii.Bd. 1772—Great 
Atlantic & Pacific Tea Co. v. Valen¬ 
tine, D.C.Iowa, 12 P.Supp. 760. af¬ 
firmed Valentine v. Great Atlantic! 
& pacific Tea Co., 57 S.Ct. 56, 2991 

U.S. 82. 81 Lr.Bd. 22. j 

Ala.—^Frazier v. State Tax Commis-! 
Sion, 175 So. 402. 234 Ala. 353, 110 { 
A.Ii.R. 1479—State v. Kartus, 162! 
So. 533, 230 Ala. 352, 101 AXuJ^l 
1336, answers conformed to 162 
So. 588, 26 Ala.App. 446, certiorari 
denied 162 So. 541, 230 Ala. 357. 
Ariz.—^Arizona State Tax Commis-1 
Sion V. Prank Harmonson Co. Metal I 
Products, 163 P.2d 667, 63 Ariz. 
452. 

Ark.—Hardin v. Vestal, 162 S.W.2d 
923, 204 Ark. 492. 

CaL—Moore v. Webb, 26 P.2d 22, 219 
Cal. 304, 89 A.L 1 .R. 925. 

DeL—Conard v. State, I 6 A.2d 121, 
2 Terry 107. 

Ga.—City of Atlanta v. Kirk, 164 6 .B. 
64, 174 Ga. 763—^Brannan v. Harri¬ 
son, 158 S.E. 319, 172 Ga. 669, ap¬ 
peal dismissed 52 S.Ct. 28, 2S4 U. 
S. 579, 76 L..Ed. 502, and followed 
in 164 S.E. 760, 174 Ga. 907, ap¬ 
peal dismissed 53 S.Ct. 22, 287 
U.S. 566, 77 Ii.Ed. 498—Hunter v. 
Wright, 152 SJS. 61, 169 Ga. 840. 
Ill.—^Elliott V. University of lUi- 
nois, 6 N.E.2d 647, 365 IlL 838, 
certiorari denied 58 S.Ct. 11, 302 
U.S. 692, 82 LuEd. 534, rehearing 
denied 58 S.Ct. 133. 302 U.S. 774. 
82 L.Ed. 600—Reif v. Barrett, 188 
N.E. 889, 355 IlL 104—People v. 
Beep Rock Oil Corporation, 175 
N.EI 572, 343 IlL 388. 

Hy.—^Moore v. State Board of Chari¬ 
ties and Corrections, 40 S.W.2d 
349, 239 Ky. 729. 

lA.—State ex reL Porterie v. H. li. 


Hunt. Inc., 162 So. 777, 182 La. 
1073, 103 A.L.R. 9—State v. Her¬ 
mann. 151 So. 901, 178 La. 479. 

Md.—Brown v. State, 9 A.2d 209, 177 
Md. 321. 

Mich.—^Ritter v. City of Pontiac, 267 
N.W. 641, 276 Mich. 416. 

Minn.—State v. Marcus, 299 27.W. 
241. 210 Minn. 576—State v. Mor¬ 
row, 221 N.W. 423. 175 Minn. 386. 
Mo.—^Elx parte Asotsky, 5 S.W.2d 22, 
319 Mo. 810, 62 A.L.R, 95—Viques- 
ney v. Kansas City, 266 S.W. 700, 
305 Mo. 488. 

N.J.—Thome v. Casale, 128 A. 174, 
101 X.J.Law 418—^Thorne v. Town 
of Kearny, 126 A. 613, 100 N.J. 
Law 228. 

N-T.—Sperling v. Valentine, 28 H.Y. 
S.2d 788, 176 Hise. 826—People T. 
SUegler, 290 N.Y.S. 732, 160 Misc. 
463. 

N.C.—Xesbitt V. GiU. 41 S.E,2d 646, 
227 X.C. 174—Leonard v. Maxwell, 

8 S.E.2d 316. 216 X.C. 89. appeal 
dismissed 60 S.Ct 175, 308 U.S. 516, 
84 L.Ed. 439. 

NJ).—State ex reL City of Bismarck 

V. District Court in and for Bur¬ 
leigh County. 258 N.W. 744. 64 
N.D. 399. 

Pa.—^Young Men’s Christian Ass’n of 
Philadelphia v. City of Philadel¬ 
phia, 11 A.2d 529. 139 Pa.Super. 
332—Commonwealth v. McDermott 
145 A. 853, 298 Pa. 299—Thompson 
V. Indiana County, 83 Pa.Super. 
248. 

S.C.—Curdts V. South Carolina Tax 
Commission, 127 S.E. 438, 131 S. 
C 362, affirmed 47 S.Ct 471, 273 

U. S. 669, 71 L.Ed. 831. 

Tex.—State v. Southwestern Gas 8b 
Elec. Co., 193 S.W.2d 675—Card v. 
Souter, 52 S.W.2d 26S, 122 Tex. 
77—Lockhart v- American Mut. 
Life Ins. Co„ Civ.App., 194 S.W.2d 
285—Southwestern Gas 8b Elec. Co. 

V. State. CivJtpp.. 190 S.W.2d 132, 
affirmed. Sup., State v. Southwest¬ 
ern Gas 8b Elec. Co., 193 S.W.2d 675 
—Hurt V. Cooper, Civ.App., 113 S. 

W. 2d 929, conforming to certified 
questions 110 S.W.2d 896, 130 Tex. 
433—City of San Antonio v. ^ 
Teague, Civ.App., 54 S.W.2d 566, 
error refused—Gerard v. Smith, 
Clv.App.. 52 S.W.2d 847, error re¬ 
fused—^Bradford v. City of Hous¬ 
ton. CivJlpp., 4 S.W.2d 592—Ex 
parte Day, 76 S.W.2d 1060, 137 Tex. 
Cr. 367—^Bx parte Walker, 52 6.W. 
2d 266, 121 Tex.Cr. 145. 

Va.—H. L. Carpel of Richmond, Inc., 
V. City of Richmond, 175 S.E. 316, 
162 Va. 833. 

Wash.—State ex reL Stiner v. Yelle, 
25 P-2d 91, 174 Wash. 402—Manos 
v. City of Seattle, 282 P. 965, 146 
Wash. 210—Northern Cedar Co. v. 
i French, 230 P. 837, 131 Wash. 394, 
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opinion modified on other grounds 
on rehearing 2S3 P. 39. 133 Wash. 
692, and error dismissed Northern 
Cedar Co. v. Gloyd, 46 S.Ct. 204, 
270 U.S. 625, TO KEd. 767. 

Wis.—State v. Levitan, 210 X.W. Ill, 
190 Wis. 646, 48 A.L.R. 434. 

Wyo.—Continental Supply Ca v. 
People, 88 P. 2 d 4S8, 54 Wyo. 185, 
129 A.L.R. 217. 

32 C.J. p 988 notes 51, 52. 

Use of anachinas 

Legislature may classify machines 
according to use to which they are 
put and tax one class of machines 
and exempt others from taxation.— 
HofEman 8 b Crowell v. Harrison, 156 
S.R 685. 171 Oa. 792. 

BxtmptioB. of ezisthiig hnslSLessas 
A provision of city ordinance li¬ 
censing Junkyards which exempted 
existing businesses from require¬ 
ments concerning distance from 
street property lines and dwelling 
houses that Junk might be stored did 
not render ordinance invalid as an 
unreasonable discrimination.—Levine 
V. Board of Adjustment of City of 
New Britain, 7 A.2d 222, 125 Conn. 
478. 

Aucttoss 

Ordinance requiring license to con¬ 
duct auctions is not invalid by virtue 
of exemption of auction sales author¬ 
ized by federal and state laws.—City 
of San Antonio v. South Trunk Oo., 
Tex.CivJlpp.. IS B.W.2d 40L 
The sales or use tax is not uncon¬ 
stitutional for discrimination or 
want of uniformity because the 
“bracket system” of application ex¬ 
empts transactions from one cent to 
twelve cents, since exemption oper¬ 
ates equally in favor of all persons, 
firms, associations and corporations. 
Xja.—^Mouledoux v. Maestri, 2 So. 2d 
11, 197 La. 525. 

Pa.—Wilson T. City of Philadelphia, 
198 A. 893. 330 Pa. 330. 

17. Ala.—^Madison County v. Gwath- 
ney, 103 So. 656, 212 Ala. 566. 

CaL—Continental Baking Co. v. City 
of Escondido. 69 P.2d 181, 21 CaL 
App.2d 888 . 

Mich.—C. P. Smith Co. v. Fitzgerald, 
259 N.W. 352, 270 Mich. 659, ap¬ 
peal dismissed C. P. Smith Co. v. 
Atwood, 56 S.Ot 115, 296 U.S. 659. 
30 L.Ed. 470. 

N.C.—^Powell V. Maxwell, 186 SJE. 

326. 210 N.C. 211. 

Vaoessity of exempiioa 

Proposed retail sales tax would be 
required to exempt gas<^iae and oth¬ 
er motor fuels already taxed by state 
notwithstanding charge mi such fuels 
was in legal definition a toil and not 
a sales tax where fuel tax was added 
to price and passed along to con¬ 
sumer who paid aoeording to mmomtt 
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However, arbitrary discrimination cannot be ac¬ 
complished imder the guise of classification in reve¬ 
nue measures.^8 Discrimination* between classes 
must rest on some reasonable ground of difference 
which has some relation to the business or occupa¬ 
tion,and not be a mere difference in the persons 
placed in the respective classes or subclasses which 
is entirely foreign to the business,^© such as a dif¬ 
ference in citizenship and acts or ordinances are 
unconstitutional and void as discriminatory where 
they arbitrarily impose different rates of taxation 
or different terms and conditions on different oc- 


53 C.J.S. 

cupations or privileges without any reasonable basis 
for such distinctions.22 

Graduation of tax. The graduation of a tax, de¬ 
pending on the particular occupation engaged in 
or privilege exercised, does not violate any con¬ 
stitutional provision as to equality and unifonnity,^^ 
and in some jurisdictions the constitution expressly 
authorizes a graduated or progressive license tax.^^ 
However, the requirement of equality and uniformi¬ 
ty does not necessitate any graduation of tax, and a 
fiat rate may be imposed on all of a particular class 
of occupation or privilege.25 
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bousl^t, since an additional tax would 

lead to inequality.—In re Opinion of 

the Justices, 190 A. 801, 88 N.H. oOO. 

18. Fla.—^Ex parte Smith, 128 So. 
864, 100 Fla. 1. 

X.J.—Great Atlantic & Pacific Tea 
Ca V. Board of Com'rs of City of 
Camden, 4 A.2d 16, 122 N.J.Law 
47. 

Tex.—^Bx parte Mehlman, 75 S.W.2d 
689, 127 Tex.Cr. 257, followed in 
Greiner v. State, 75 S.W.2d 1110, 
127 Tex.Cr. 2S3. 

19. U.S.—State Board of Tax Com'rs 
of Indiana v. Jackson, Ind., 51 S.Ct. 
540, 288 U.S. 527, 75 L.Ed, 1248, 
78 A.L.R. 1464, 75 A.Ii.R. 1536, 
rehearing* granted State Board of 
Tax Corners of State of Indiana v. 
Jackson. 51 S.Ct. 651, 75 Ii.Ed. 1474. 

Cal.—^Barker Bros. v. City of hoa 
Angeles. 76 P.2d 97, 10 CaL2d 608— 
Ex parte Hoskins, 60 F.2d 535, 16 
CaLApp.2d 251. 

Conn.—^Hart v. Board of Examiners 
of Embalmers, 26 A.2d 780, 129 
Conn. 128, followed in Gibson v. 
Board of Examiners of Embalmers, 
26 A.2d 783, 129 Conn. 135. 

Fla.-^State ex rel. Jeones v. Qerrell, 
188 So. 812, 137 Fla. 324. 

Ga.—American Bakeries Co. v. City 
of Griffin, 162 S.E. 513, 174 Ga. 
115. 

Ky.—Jellico Grocery Co. v. City of 
Whltesburg, 151 S.W.2d 35, 286 Ky. 
470—^Hartman v. City of Louis- 
viUe. 138 S.W.2d 948, 282 Ky. 487— 
Great Atlantic & Pacific Tea Co. v. 
Kentucky Tax Commission, 128 S. 
W.2d 581, 278 Ky. 367—Commis¬ 
sioners of Sinking Fimd of City 
of Iiouisville v. Weis, 108 S.W.2d 
515, 269 Ky. 554—^Link v. Common¬ 
wealth, 265 S.W. 804, 205 Ky. 243. 

La.—State v. Arthur Duvic’s Sons. 
170 So. 23, 185 La. 647. 

Hinn.—State v. Marcus, 299 N.W. 
241, 210 Minn. 576. 

Mo.—^Edmonds v. City of St. Louis, 
156 S-W.ad 619, 348 Mo. 1063. 

Mont—State ex rel. Griffin v. Greene, 
67 P.2d 995, 104 Mont 460, 111 A. 
UR- 770—State ▼- Sunburst Refin¬ 
ing Co., 235 P. 428. 73 Mont 68, 
certiorari denied 46 S.Ct 18, 269 
U.a 553, 70 L.Ed. 408. 


Neb.—Speier*s Laundry Co. v. City 
of Wilber, 269 N.W. 119, 131 Neb. 
606. 

N.T.—Sperling v. Valentine. 28 N.T. 

S.2d 788. 176 Misc. 826. 

N.C.—^Leonard v. Maxwell, 3 S.E.2d 
316. 216 N.C. 89, appeal dismissed 
60 S.Ct 175, 308 U.S. 516, 84 L. 
Ed. 439. 

Tex.—^Hurt v. Cooper, 110 S.W.2d 
896, 130 Tex. 433, certified ques¬ 
tions conformed to, Civ.App., 113 S. 
W.2d 929—Southwestern Gas & 
Elec. Co. V. State, Civ.App., 190 
S.WJJd 132, affirmed. Sup., State v. 
Southwestern Gas & Elec. Co., 193 
S.W.2d 675—Davis v. White, Civ. 
App., 260 S.W. 188. 

Va.—Commonwealth ▼, Bibee Gro¬ 
cery Co., 151 SJE. 293, 153 Va. 
935—^McKenney v. City Council of 
Alexandria, 136 SJEl 588, 147 Va. 
157. 

Wash.—^Texas Co. v. Cohn, 112 P.2d 
522, 8 Wash.2d 360, followed in In¬ 
land Empire Refineries v. State, 
112 P.2d 541. 8 Wash.2d 723, and 
Montana Headlight Oil Co. v. State, 
112 P.2d 541, 8 Wa8h.2d 724. 

37 C.J. p 200 note 27. 

When dlassULcatloiL upheld 
Classifications of subjects to li¬ 
cense taxes are generally upheld 
where subjects are in different con¬ 
ditions, where selection is not ca* 
pricious and arbitrary, or where 
there exists reasonable ground for 
difference or policy.—American Ba¬ 
keries Co. V. City of Sumter, 174 
S.B. 919, 173 S.C. 94. appeal dis¬ 
missed 65 S.Ct. 120, 293 U.S. 523, 
79 L.Ed. 635. 

StOL Cal.—Miller v. Union Bank & 
Trust Co., 59 P.2d 1024, 7 Cal.2d 
31, certiorari denied 57 S.Ct. $14, 
299 U.S. 612. 81 L.Ed. 451. 

87 C.J. p 200 note 28. 

21. Ky.—^Long v. City of Benton, 
148 S.W.2d 701, 285 Ky. 526. 

N.Y.—Wormsen v. Moss, 29 N.T.S.2d 
798, 177 Misc. 19. 

37 O.J. p 200 note 29. 

22. U.S.—American Press Co. v. 
Grosjean, D.C.Xja., 10 F.Supp. 161, 
affirmed Grosjean v. American 

540 


Press Co., 56 S.Ct. 444, ;297 U.S. 
233, 80 UEd. 660. 

Cal.—^Barker Bros. v. City of Los 
Angeles, 76 P.2d 97, 10 CaL2d 603 
—^Kelly V. City of San Diego. 147 P. 
2d 127, 68 CalA.pp.2d 638. 

Conn.—Hart v. Board of Examiners 
of Embalmers, 26 A.2d 780, 129 
Conn. 128, followed In Gibson v. 
Board of Examiners of Embalmers, 
26 A.2d 783, 129 Conn. 185. 

Ga.—City of Douglas v. South Geor¬ 
gia Grocery Co., 179 S.E. 768, 180 
Ga. 519, 99 A.L.R. 700. 

m.—^Frazer v. Shelton, 150 N.E. 696, 
320 IlL 253, 43 A.L.R. 1086. 

Ind.—Needham v. Proffitt, 41 N.E.2d 
606, 220 Ind. 265. 

Ely.—Commissioners of Sinking Fund 
of City of Louisville v. Weis, 108 
S.W.2d 515, 269 Ky. 664. 

Md.—^Dasch V. Jackson, 183 A. 634, 
170 Md. 261. 

Mo.—City of Washington ▼. Wash¬ 
ington Oil Co., 145 S.W.2d 366. 846 

i Mo. 1183. 

N.H.—Woolf V. Fuller, 174 A. 193. 
87 N.H. 64, 94 A.L.R. 1067. 

N.C.—Great Atlantic & Pacific Tea 
Co. V. Doughton. 144 S.B. 701, 196 
N.C. 145. 

Pa.—^Borough of Athens v. New Yoi* 
& Pennsylvania TeL & Tel. Co.. 
9 Pa.Dist. 253—Stanley Co. of 
America v. Boardman, Com.PL, 46 
Dauph.Co. 359. 

Tenn.—^Royal Crown Bottling Co. of 
Knoxville v. Stokes, 146 S.W.2d 
838, 177 Tenn. 117. 

Tex.—^Ex parte Blair, 260 S.W. 1044, 
97 Tex.Cr. 103. 

37 C.J. p 200 note 30. 

23. La.—^Mouledoux t* Maestri, 2 
So.2d 11, 197 La. 525. 

24. La.—State v. Wilson 4b Co. of 
Louisiana, 154 So. 636, 179 La. 
648, appeal dismissed Wilson 4b Co. 
of Louisiana v. State of Louisiana, 
55 S.Ct. 78. 293 U.S. 518, 79 UEd. 
631—State v. Heymann, 151 So. 
901, 178 La. 479. 

25. La.—State v. Arthur Duric’s 
Sons, 170 So. 23, 185 La. 647. 

Okl.—^Ex parte Marler, 282 P. 353, 
140 OkL 194. 
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(2) As to Occupations and Privileges of i 
Same Class 

The rule of uniformity and equality requires that 
occupation or license taxes fail alike on all persons sim- 
ilariy situated^ but different treatment may be accorded 
to occupations and privileges separately classified ac¬ 
cording to reasonable and well recognized lines of dis¬ 
tinction. 

W^ere the state or municipality classifies occupa¬ 
tions and privileges for licensing and taxation, the 
principle of equality and uniformi^ requires that the 


tax bear equally and uniformly on all persons en¬ 
gaged in the same class of business or occupation 
or exercising the same privileges if it makes an 
arbitrary distinction between persons similarly sit¬ 
uated and does not fall alike on all persons en¬ 
gaged in the same particular class of business or 
avocation it is unconstitutional and void,^? as where 
it arbitrarily and imreasonably exempts part of a 
class.2® However, a license or occupation tax is 
valid, under the various constitutional provisions 


X&dividTial dealer asd c Tt ai n store 
Statute requiring dealer to pay 
same license tax for operation of one 
place of business in city as chain 
store paid for operation of several 
places of business is not invalid as 
discriminatory.—^Bx parte Mehlman, 
75 S.W.2d 689. 127 Tex.Cr. 257, fol¬ 
lowed in Greiner v. State, 75 S.W.2d 
1110, 127 Tex.Cr. 283. 
pxofttableiiess of tmslxiess 
A license tax imposing the same 
amount on all engaged in the same 
business, regardless of business done 
or profits received, is not an unrea¬ 
sonable discrimination against any 
particular person engaged in the 
same business because his net profit 
is less than that of others engaged 
in same business or less than the 
tax imposed.—^American Locker Co. 
V. City of Long Beach, CaLApp., 170 
P.2d 1005. 

aa Ala.—state v. Downs, 197 So. 
382, 240 Ala. 74—Henry v. Shevin- 
sky, 195 So. 222, 239 Ala. 293— 
City of Mobile v. La Clede Hotel 
Co.. 129 So. 477, 221 Ala. 681— 
Bellingrath v. Town of Georgians, 
121 So. 458, 23 Ala.App. fll. 

Ark.—Rogers v. City of Rogers, 295 

S. tir. 708. 174 Ark. 486—MiUer 

Lumber Co. v. Floyd, 275 S.W. 741, 
169 Ark. 473. affirmed 47 S.Ct. 475, 
273 U.S. 672, 71 L.Ed. 833. 

Cal.—Kelly v. City of San Diego. 147 
P.2d 127. 63 Cal.App.2d 638—Bx 
parte Hoskins, 60 P.2d 535, 16 CaL 
App.2d 251. 

Ha.—State ^ James v. Gerrell, 
188 So. 812, 137 Fla. 324. 

Ga.—American Bakeries Co. v. City 
of Griffin, 162 S.B. 513, 174 Ga. 115 
—^Shelnutt v. City Council of Au¬ 
gusta. 136 S.B. 44$, 163 Ga. 502— 
Price V. Richordson, 125 S.R 449, 
159 Ga. 299. 

Idaho.—Idaho Gold Dredging Co. v. 
BaMerston, 78 P.2d 105. 58 Idaho 
692. 

ni.-^hio OU Co. V. Wright, 53 N.B. 

2d 966, 386 IXL 20$. 

Ky.—^Denton ▼. Potter, 143 S.W.2d 
1056, 284 Ky. 114—Ziedman A Pol- 
lie V. City of Ashland. 60 S.W.2d 
567. 244 Ky. 179—City of Danville 

T. Quaker Maid. The, 278 S.W. 98, 
211 Ky. 677, 43 AX.JEI. 590. 

Kinn.—Lyons v. Spaeth, 20 N.W.2d 
481, 220 Minn. 563. 


Mont.—Hale v. County Treasurer of 
Mineral County. 265 P. 6, 82 Mont 
98. 

Neb.—Continental Ins. Co. v. Smrha, 
270 N.W. 122, 131 Neb. 791— 

Speier's Laundry Co, v. City of 
WUber, 269 N.W. 119. 181 Neb. 606 
—^P. P. Petersen Baking Co. v. City 
of Fremont, 228 N.W. 256, 119 Neb. 
212 . 

OkL—Ootpiis Tatim quoted in In re 
Cigarette Licenses of Vending 
Mach. Corporation of America, 82 
P.2d 1069. 1071, 183 Okl. 427. 

Pa.—Stephano Bros. v. Hamilton, 
Com.PL, 48 DaupKCo. 439. 

Va.—^McKenney v. City Council of 
Alexandria, 136 S.B. 588, 147 Va. 
157. 

Wis.—State v. Levitan, 210 N.W. 111. 
190 Wis. 646, 48 AJLuIL 434. 

IS7. Ala.—Oozpus JtizlB cited in. Ro- 
! chell V. City of Florence. 188 So. 

I 247, 249, 287 Ala. 635—aty of Mo¬ 
bile V. La Clede Hotel Co., 129 So. 
47t, 221 Ala. 531—BeUIngrath v. 
Town of Georgiana, 121 So. 458, 
23 AlaJLpp. IIL 

Cal,—Barker Bros, v- City of Ijos 
A ngeles. 76 P.2d 97, 10 CaL2d 603 
—Kelly v. City of San Diego, 147 
P.2d 127, 63 CaLApp.2d 638—Ex 
parte Hoskins. 60 P.2d 535, 16 Cal. 
App.2d 251. 

Fla.—Hamilton v. Collins, 154 So. 
201, 114 Fla. 276. 

Ga^^—American Bakeries Co. v. City 
of CMffin, 162 S.B. 513, 174 Ga. 115 
—City of Newnan t. Atlanta Laun¬ 
dries, 162 S.B. 497, 174 Ga. 99, 87 
A.L,R. 507, appeal dismissed At¬ 
lanta I-aundrles, Inc., v. City of 
Newnan, 52 S.Ct. 495, 286 D.S. 526, 
76 L.Bd. 1269—Price v. Richord- 
son, 125 S.B. 449, 159 Ga. 299. 
IIL—Ohio Oil Co. V. Wright, 53 N.E. 
2d 966. 3S6 Ill. 206—Winter v. Bar¬ 
rett, 186 N.B. 113, 552 I2L 441, 89 
A.L.R, 139S. 

Ky.—^Reeves v. Adam Hat Stores, 198 
S.W.2d 789. 303 Ky. 633—Denton 

V. Potter. 148 S.W.2d 1056, 284 Ky. 
114, 

Md.—Schneider v. Duer, 184 A- 914, 
170 Md. 826. 

Mich.—Colonial Baking Co. of Grand 
Rapids V. City of Fremont, 295 N. 

W. 608. 296 Mich. 185. 

Minn.—State v. Comer, 290 N.W. 484, 
207 Minn. 93. 


Mo.—City of Cape Girardeau v. Fred 
A. Groves Motor Co., 142 S.W.2d 
1040, 346 Mo. 762. 

N.J.—^Heetner ▼. City of Newark, 173 
A. 339, 12 N.J.Mi8C. 560. 

N.M.—Safeway Stores v. Vigil, 57 P. 

2d 287, 40 N.M. 190. 

Ohio.—Oozpns OUzis died in Myers 
V. City of Defiance. 36 N.EL2d 162, 
168, 67 Ohio App. 159. 

OkL—Gozpos JPoxls quoted in In re 
Cigarette Licenses of Vending 
Mach. CorporaUon of America, 82 
P.2d 1069, 1071, 183 OkL 427. 

Or.—estate v. Winegar, 69 P.2d 1057. 
157 Or. 220. 

Pa.—^Schoyer v. Comet Oil A Refin¬ 
ing Co., 130 A. 413, 284 Pa. 189. 
Tenn.—Royal Crown Bottling Co. of 
KnoxvUle v. Stokes. 146 5.W.2d 
838, 177 Tenn. 117—Matill v. City 
of Chattanooga, 182 S.W.2d 201, 
175 Tenn. 65. 

Tex-—^Davis v. White, Civ.App., 260 
S.W. 138. 

Wash.—^Pearson v. City of Seattle, 90 
P.2d 1020. 199 Wash. 217. 

37 C.J. p 200 note 33. 

Ilealers in or near diy 

Statute taxing dealers **in** or 
*'near** cities of specified population, 
since unenforceable as to dealers 
•*neai^' city, is Invalid as to dealers 
“in” city, under uniformity clause.— 
Beck A Gregg Hardware Co. v. State 
Revenue Commission, 169 6.B. 114. 
176 Ga. 896. 

S 81 . CaL—Kelly v. City of San Diego. 
127 P-2d 127, 63 Cal.App.2d 638—’ 
Bx parte Flesher, 252 P. 1057. «1 
CaLApp. 128. 

Ga.—^Ewing v. Wright, 125 SJE5. 445, 
159 Ga. 303—Pate v. Foss, 122 S.E. 
238, 157 Ga. 579. 

ni.—Winter v. Barrett, 186 N.B. 113, 
352 IIL 441, 89 A.L.R. 1398. 

Kan.—^Matheny v. City of Hutchin¬ 
son, 121 P.2d 227, 154 Kan. €82, 151 
A.L.R. 1187. 

Okl.—Corpus Jnxls quoted in la re 
Cigarette Licenses of Vending 
Mach. Corporation of Ameriea, 82 
P.2d 1069, 1071, 183 OkL 427. 

Or.—^Bell Potato Chip Co. v. Rogers, 
66 P.2d 287, 156 Or. 75. 

Wash.~City of Seattle t. Rogern 196 
P.2d 598, 6 Wash-ld 3L lit AJUEL 
I Mta. foUovM ta CUT 
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relating to equality and uniformity, if it applies 
equally and without discrimination to all persons 
engaged in the same particular business or avoca¬ 
tion, or exercising the same privileges, *9 or if the 


occupations or privileges and the persons engaged 
therein are classified for licensing and taxation ac¬ 
cording to reasonable and well recognized lines of 
distinction.30 The differences between the occupa- 


V. Bartlett, 106 P.2d 601, 6 Wash. 
2d 731. 

37 C.J. p 201 note 34. 

29. U.S.—J. B. Raley & Bros. v. 
Richardson. Ga,, 44 S.Ct. 256. 264 
U.S. 157, 6S L..Ed. 615—Ringllng 
Bros.-Barnum & Bailey Combined 
Shows V. Sheppard, C.C.A,Tex., 123 
F.2d 773, certiorari denied 62 S. 
Ct. 1309, 316 U.S. 704. 86 I*.Ed. 1772 
—City of Sedalia, ex rel. and to 
Use of Bauman, v. Standard Oil 
Co. of Indiana, C.Cw.\.Mo., 66 F.2d 
757. 95 A.L.R. 1514. certiorari de¬ 
nied Standard Oil Co. of Indiana 
y. City of Sedalia, ex rel. and to 
Use of Bauman, 54 S.Ct. 374, 290 

U. S. 706, 7S L.Ea. 607, Shell Pe¬ 
troleum Corporation v. City of Se¬ 
dalia, ex rel. and to Use of Bau¬ 
man. 54 S.Ct 374. 290 U.S. 706. 78 
L.Ed. 607, Sfcelly Oil Co. v. City of 
Sedalia. ex reL and to Use of Bau¬ 
man, 54 S.Ct. 374, 290 U.S. 706, 
78 JaJEd. 607, Sinclair ReUningr Oo. 

V. City of Sedalia, ex rel. and to 
Use of Bauman, 54 S.Ct. 374, 290 
U.S. 706. 78 LuEd. 607, White Eagle 
Oil & Refining Oo. ▼. City of Se¬ 
dalia, ex reL and to Use of Bau¬ 
man. 54 S.Ct. 374. 290 U.S. 706, 78 
L-Ed. 607, Mid-Continent Petrole¬ 
um Corporation v. City of Sedalia, 
ex reL and. to Use of Bauman, 54 
S.Ct. 374, 290 U.S. 706, 78 UEd. 
607, and National Refining Co. v. 
City of Sedalia ex rel. and to Use 
of Bauman, 54 S.Ot. 374, 290 U.S. 
706, 78 Ii.Ed. $07—Scheveneli v, 
Blackwood. C.CJ\^rk., 33 F.2d 421 
—Ohio Oil Co. y. McFarland, D.C 
La., 28 F.2d 441, vacated on other 
grounds Ohio OU Co. v. Conway, 
49 S.Ct 256, 279 U.S. 813, 73 LJBd. 
972. 

.\la.—City of Enterprise y. Fleming, 
199 So. 691, 240 Ala. 460. 

Ark.—Cook v. Wilson, 187 S.W.2d 7, 
208 Ark. 459, affirmed in part and 
reversed in part on other grounds 
Wilson V. Cook, 66 S.Ct. 663, 327 
U.S. 474, 90 L.Ed. 793, mandate 
conformed to and recalled in part 
193 S,W.2d 818—Rogers v. City of 
Rogers, 295 S,W. 708, 174 Ark. 486. 

Cal.—^Hansen y. Town of Antioch, 
114 P.2d 329, 18 Cal.2d 110—Mc¬ 
Adams Oil Co. V. City of Los An¬ 
geles, 89 P.2d 729, 32 Cal.App.2d 
359. 

Colo.—Bedford v. Colorado Nat, Bank 
of Denver, 91 P.2d 469, 104 Colo. 
311, followed in Colorado Nat. 
Bank of Denver v. Bedford, 98 P.2d 
1120, 105 Colo. 373, and afiirmed 60 
S.Ct. 800, 310 n.S. 41, 84 UEd. 
1667. 


Pla.—^Florida Sugar Distributors v. 
Wood. 184 So. 641, 135 Fla. 126. 

Ga.—^Brannan v. Harrison, 15 S S.B. 
319, 172 Ga. 669. appeal dismissed 
52 S.Ct. 28. 284 U.S. 579. 76 L.EdL 
502, and followed in 164 S.E. 760, 
174 Ga. 907, appeal dismissed 53 
S.Ct. 22. 287 U.S. 566. 77 L.Ed. 498 
—Fulton Bros. Electric Co. v. Har¬ 
rison, 156 S.E. 255. 171 Ga. 571— 
Camp V. State. 154 S.E. 436, 171 
Ga. 25—Wright v. Pulton County. 
ISO S.E. 262, 169 Ga. 354. 

Kan.—^Matheny v. City of Hutchin¬ 
son. 121 P.2d 227, 154 Kan. 682, 151 
A.L.R, 1187. 

Ky.—^Mills V. City of Barbourville, 
117 S.W,2d 187, 273 Ky. 490—Com¬ 
missioners of Sinking Fund of City 
of Louisville v. Weis, 108 S.W.2d 
515, 269 Ky. 554. 

Md.—Samuel Bevard Manure Prod¬ 
ucts Co. V. Baughman, 173 A. 40, 
167 Md. 55. 

Mich.—Miller v. Michigan State Ap¬ 
ple Commission, 296 N.W. 245, 296 
Mich. 248. 

Miss.—^Yazoo & M. V. R. Co. v. Board 
of Mississippi Levee Com*rs, 195 
So. 704, 188 Misa 889, appeal dis¬ 
missed 61 S.Ct. 21, 311 U.S. 607. 85 
L.3Eid. 384—^Mississippi State Tax 
Commission v. Flora Drug Co., 148 
So. 373. 167 Mlsa 1. 

Mont.—State ex rel. Griffin v. Greene, 
67 P.2d 995, 104 Mont. 460, 111 A. 
L.R. 770—State v. Silver Bow Re¬ 
fining Co.. 272 P. 684. 83 Mont 8S0 
—^Etert Refineries v. Harmon, 263 
P. 687, 81 Mont 423, affirmed 49 S. 
Ct 188, 278 U.S. 499. 73 L-Ed, 475. 
Followed in State of Montana v. 
Hart Reflneriea 268 P. 1024, 83 
Mont 36, appeal dismissed Hart 
Refineries v. State of Montana, 49 
S.Ct 95, 278 U.S. 574, 73 L.Ed. 
514, vacated on other grounds 49 
S.Ct 189, 278 U.S. 584, 73 L.Ed. 
519. 

N.Y.—^Lacidem Realty Corporation v. 
Graves. 43 N.B.2d 440, 288 N.Y. 354, 
motion denied 44 N.R2d 627, 289 N. 
Y. 654, reargument denied 45 N.E. 
2d 176, 289 N.Y. 675—436 West 
34th Street Corporation v. McGold- 
rlck. 43 N.E.2d 436, 288 N.Y. 346. re- 
argument denied 45 N.E.2d 175, 289 
N.Y. 673—MacDonald v. Browne, 
51 N.Y.S.2d 250, 268 App.Div. 939, 
followed in Madison Ave. Offices 
V. Browne, 51 N.Y.S.2d 252, 268 
App.Dlv. 940, affirmed 62 K.E.2d 
63, 294 N.Y. 263, appeal dismissed 
66 S.Ct 60, 326 U.S. 682, 90 L. 
Ed. 399, rehearing denied 6$ S. 
Ct 174, 326 U.S. 810, 90 L-Bd. 494. 

N.C—^Leonard v. Maxwell, 3 S.B.2d 
316, 21$ N.C. 89, appeal dismissed 
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60 S.Ct. 175, 308 IT.S. 516, 84 UBd. 
439 —ISl B. Ficklen Tobacco Co. v. 
MaxweU, 199 S.B. 405, 214 N.C. 367 
—^Powell V. Maxwell, 186 S.E. 326. 
210 N.C. 211. 

Pa—Commonwealth v. Warner Bros. 
Theatres, Com.Pl., 51 Dauph.Co. 
310, affirmed 27 A.2d 62, 845 Pa 
270. 

S.C.—Great Atlantic & Pacific Tea 
Co. V. City of Spartanburg, 170 S. 
E. 273, 170 S.C. 262. 

S.D.—State ex rel. Roddewig v. 
Kutcher, 2 N.W.2d 669, 68 S.D. 
366—State ex reL Sioux Falls Mo¬ 
tor Co. V. Welsh, 270 N.W. 852, 65 
S.D. 68. 

Tenn.—Elnoxtenn Theatres v. McCan- 
less, 151 S.W.2d 164, 177 Tenn. 497 
—State V. Reed OU Co., 137 S.W. 
2d 292, 176 Tenn. 10. 

Tex.—W. R. Davis, Inc., v. State. 
Civ.App.. 176 S.W.2d 978—Ex parte 
Mehlman, 75 S.W.2d 689, 127 Tex. 
Cr. 257, followed In Greiner v. 
State, 75 S.W.2d 1110, 127 TexCr. 
283. 

Wash.—State v. Inland Empire Re¬ 
fineries. 101 P.2d 975. 3 WaslLSd 
651, certiorari denied State of 
Washington v. Inland Empire Re¬ 
fineries, 61 S.Ct 396, 311 U.S. 713, 
85 L.Ed. 464. 

37 aJ. p 201 note 40. 

30. U.S.—South Carolina Power Co. 
V. Sou1;]bi Carolina Tax Commission, 
D.C.S.C., 52 F.2d 515, affirmed 52 
S.Ct. 494, 286 U.S. 525, 76 L.Ed. 
1268—^Union Sulphur Co. v. Reid. 
D.C.La., 17 F.Supp. 27—White 
Cleaners & Dyers v. Hughes, D.C. 
La., 7 F.Supp. 1017—^A. Magnano 
Co. V, Dunbar, D.C.Wash., 2 P. 
Supp. 417, affirmed A. Magnano Co. 
V. Hamilton, 64 S.Ct. 599, 292 U. 
S. 40, 78 L.Ed. 1109—Real Silk 
Hosiery MiUs v. City of Portland, 
Or., 297 F. 897, reversed on other 
grounds 45 aCt. 525, 268 U.S. 325. 
69 L.Ed. 982. 

Ala*—City of Tuscaloosa v. Haaly, 
150 So. 499, 227 Ala. 513—Woco 
Pep Co. of Montgomery v. City of 
of Montgomery, 105 So. 214, 213 
Ala 452—Madison County v. 
Gwathney, 103 So. 656, 212 Ala 
566. 

Alaska—Territory of Alaska by Ol¬ 
son V. Hawkins, 9 Alaska 573. 

Ark.—^McLeod v. Santa Pe Trail 
Transp. Co., 168 S.W.2d 413, 205 
Ark. 225. 

Cal.—City of San Mateo v. Mullln, 
139 P.2d 251, 59 CaLApp.2d 652— 
Hansen v. Town of Antioch, 114 
P.2d 829, 18 Cal.App. 110—Conti¬ 
nental Baking Co. v. City of Escon- 
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tions and privileges separately classified need not 
be great to sustain the legislative classification 
and it does not matter how few the persons are 
who may be included in a class as long as all who 
are or may come into the like situation or circum¬ 
stances are embraced in the class.32 

Within the rules as to equality and uniformity of 


taxation of members of the same class, a classifica¬ 
tion may be based on natural or substantial differ¬ 
ences in the organization and management of a 
business, 33 the number of persons employed, used, 
or engaged in the conduct of the business,*^ the 
number of hours per week in which the business 
is operated and the amount of equipment used,®^ 
the character of the business done,36 the articles 


dido, 69 P.2d ISl, 21 OaLApp.2d 
3S8. 

Colo.—^Rinn v. Bedford, 84 P.2d 827, 
102 Colo. 475. 

Fla.—^Florida Sugar Distributors v. 
Wood, 184 So. 641, 185 Fla. 126— 
Pelllcer v. Sweat, 179 So. 423, 131 
Fla. 60. 

Ga.—^Head v. Cigarette Sales Co.. 4 
S.E.2d 203, 188 Ga. 452—Solomons 

V. Mayor and Aldermen of City of 
Savannah, 189 S.K 230, 183 Ga 
631—^Standard Oil Co. of Kentucky 
V. State Revenue Commission, 176 
S.B. 1. 179 Ga. 871—^Brannan v. 
Harrison, 158 S.B. 319, 172 Ga. 669, 
appeal dismissed 52 S.Ct. 28, 284 

U. S. 579, 76 L.Ed. 502, and fol¬ 
lowed in 164 S.B. 760, 174 Ga 907, 
appeal dismissed S3 S.Ct. 22, 287 
TJ.S. 566, 7 4 li.Ed. 498~~Hof£man & 
Crowell V. HarrisoA 156 S.E. 685, 
171 Ga. 792—^Fulton BrOA Electric 
Co. V. Harrison, 156 S.E. 255, 171 
Ga 571—Camp v. State, 154 S.R 
436, 171 Ga 25—Price v. Richard¬ 
son, 125 S.E. 449, 159 Ga 299. 

Idaho.—^Idaho Gold Dredging Co. ▼, 
Balderston, 78 P.2d 105, 58 Idaho 
692. 

III.—Steams v. City of Chicago, 13 N. 
B.2d 63. 368 HL 112, 114 A.RR. 
1507—McGrath v. City of Chicago, 
141 N.B. 299, 309 Ill. 515. 

Ind.—4Jafill v. Bracken, 145 N.R 812, 
195 Ind. 551, rehearing denied 146 
N.E. 109, 195 Ind. 551. 

Ky.—^Denton v. Potter, 143 S.W.2d 
1056. 284 Ky. 114— Harco Corpo¬ 
ration V. Martin, 112 S.W.2d 698, 
271 Ky. 572— Williams v. City of 
Bowling Green, 70 aw.2d 967, 254 
Ky. 11 —Commonwealth v. Rigo, 
61 S.W.2d 900, 249 Ky. 824— Young 

V. City of xlexington, 32 S.W.2d 
410, 235 Ky. 822—Hoblitzel v. Jen¬ 
kins. 263 S.W. 764, 204 Ky. 122. 

La—S tate v. Wilson & Co. of Lou- 
isianA 154 So. 636, 179 LA 648, ap¬ 
peal dismissed Wilson & Co. of 
Louisiana v. State of LouisianA 
55 S.Ct. 78, 293 U.S. 518, 79 L.Ed. 
631—^Downs v. Drew, 117 So. 454, 
166 LA 439. 

Mich.—^Banner Laundering Co. v. 
Gundry, 298 N.W. 73. 297 Mich. 419. 

Minn.—^Lyons v. Spaeth, 20 N.W.2d 
481, 220 Minn. 563—State v. Mar¬ 
cus, 299 N.W. 241, 210 Minm 576. 

Miss.—^Pryor v. State, 139 So. 850, 
162 Miss. 602. 

Mo.—^Ploch V. City of St Loma 138 
S.W.2d 1920, 345 Ma 1069—State 


ex rel. People^s Motorbus Co. of St. 
Louis V. Blaine, 5S S.W.2d 975. 332 
Mo. 582—Ex parte Asotsky, 5 S. 

W.2d 22, 319 Mo. 810, 62 A.L.R. 95. 
Mont.—State ex rel. Griffin v. Greene, 
67 P.2d 993, 104 Mont. 460, 111 A. 
L.R. 770. 

X.H.—^Havens v. Attorney General, 

14 A.2d 636, 91 N.H. 115. 

X.J.—State V. Augustine. 191 A. 805, 

15 X.J.Miac. 401. 

X.C.—Leonard v. Maxwell, 3 S.E.2d 
316, 216 X.C. 89, appeal dismissed 
60 S.Ct 175. 308 U.S. 516, 84 L.Ed. 
439—HUton v. Harris, 177 S.E. 411, 
207 N.C. 465—Roacb v. City of 
Durham. 169 S.B. 149. 204 N.C. 
587—Southern Grain & Provision 
Co. V. Maxwell. 155 S.E. 557, 199 K. 
C. 661. 

Okl.—^In re Assessment of Sales Tax 
Ag^nst IBInapp, 95 P.2d 92, 1S5 
Okl. 584—^In re Cigarette Licenses 
of Vending Mach. Corporation of 
AmericA 82 P.2d 1069. 183 Okl, 

, 427. 

Or.—^Pox V. GcOioway, 148 P.2d 922. 
174 Or, 839—Oancllla v. Gohlhar, 27 
P.2d 179, 145 Or. 184. 

Pa —^American Baseball Club of Phil¬ 
adelphia V. City of PhiladelphiA 
167 A. 891, 312 Pa 311, 92 A,LJt 
386, appeal dismissed 54 S.Ct 128, 
290 U.S. 595. 78 L.Bd. 524—Phila¬ 
delphia Ass’n of Linen Suppliers v. 
City of PhiladelphiA 13 A.2d 789, 
139 PASuper. 660—^Typekrafters, 
Inc. V. City of PhiladelphiA 34 Pa 
DIst & Co. 82—^Stephano Bros. v. | 
Hamilton, Com.PI., 48 Dauph.Co. 
439. I 

S.C.—^Ponder v. City of Greenville, 12 
S.E.2d 851, 196 S.C. 79. 

Tenn.—^Knoxtenn Theatres v. Mc- 
Canless, 151 S.W.2d 164, 177 Tenn. 
497—^Spur Distributing Co. v. 
Lindsey, 62 S.W.2d 53, 166 Tenn. 
424, appeal dismissed 54 S.Ct 81, 
290 U.S. 588. 78 L.Ed. 519. 

Tex.—State v. Southwestern Gas & 
Electric Co^ 193 S.W.2d 675—Hurt 
V. Cooper, av,App.. IIS B,Vr.2d 929 
—Sheppard ▼. Giebel, Civ.App., 110 
S.W.2d 166—Atwood v. State, 121 
S.W.2d 35$, 135 Tex.Cr. 543—Ex 
parte Day, 76 S.W.2d 1966, 127 Tex. 
Cr. 379—Ex parte Mehlman, 75 
S.W,2d 689, 127 TexCr. 267, follow¬ 
ed in Greiner v. State, 75 S.W.2d 
1110, 127 Tex.Cr. 288. 

Va—S. & Li. Straus Beverage Corp. | 
V. Commonwealth, 41 6.E.2d 76, 
135 Va 1055—City of Fredericks-1 
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burg V. Sanitary Grocery Co., 190 
S.E. 318. 168 Va 57, 110 A.IjJEt. 
1195—Commonwealth v. Bibee Gro¬ 
cery Co., 151 S.B. 293. 153 Va 935. 
Wash.—^Drury the Tcdlor ▼. Jenner, 
122 P.2d 498. 12 Wash.2d 508— 
Benjamin Franklin Thrift Stores 
V. Henneford, 60 P.2d 86, 187 Wash. 
472—Austin v. City of Seattle. 80 
P.2d 646, 176 Wash. 654, 93 A.L..R. 
203. 

W.Va—A mlain v. AldersoA 30 S.R 
2d 533, 126 W.Va SSO. 

Wls.—City of Milwaukee v. Kaun, 
235 X.W. 551. 204 Wis. 103—State 
V. Le-v-itan, 210 N.W. Ill, 190 Wls. 
646. 48 A.L.R. 484-^ty of Mil¬ 
waukee V. Rissllng, 199 N.W. 61, 
134 Wis. 517. affirmed Rissllng v. 
Milwaukee, 46 S.Ct 848, 271 U.S. 
644. 70 L.Ed. 1129. 

37 C.J. p 202 note 41—68 CJT. p 754 
note 53 [aj. 

31- U.S.—Stewart Dry Goods Co. v. 
Lewis. Ky.. 55 S.Ct. 525. 294 U.S. 
550, 79 L.Ed. 1054, rehearing de¬ 
nied 55 S.Ct. 652, 295 U.R 768. 79 
luEd. 1709, Levy v. Lewis, 55 S. 
Ct. 652. 295 U.S. 768, 79 L.Ed. 1709, 
J. C. Penney Co. v. LewiA 55 S.Ct. 
652, 295 U.S. 768, 79 L.Ed. 1709. 
and Kroger Grocery & Baking Co. 
V. Lewis, 55 S.Ct. 652, 295 U.S. 
768, 79 luEd. 1709. 

La—S tate v. Arthur Duvic’s Sons, 
170 So. 23, 185 La 647. 

32. MisA—Yazoo & M. V. R. Co. v. 
Board of Mississippi Levee Com'rs, 
195 So. 704, 1S8 MiSA 889, appeal 
dismissed 61 S.Ct 21, 311 U.S. 
607. 85 L.Ed. 384. 

37 CLJ. p 203 note 42. 

33. D.C.—Neild v. District of Co- 
lumblA 110 P.2d 246, 71 App.D.C. 
306. 

Ky.—Williams v. City of Bowling 
Green. 70 S.W.2d 967, 254 Ky. 11. 

34. Cal.—City of San Mateo ▼. Mul- 
lin, 139 P.2d 351, 59 CaLApp.2d 652. 

35. Ga—A rd v. City of MUcoa tOO 
S.B. 678, 187 Ga 127. 

ae. D.C.—^Xelld V. District of Co- 
lumbiA 110 F.2d 246, 71 App.D.C. 
306. 

Ky.—Commissioners of Sinking Fond 
of City of Louisville v. Weia 208 
S.W.2d 515, 269 Ky. 554—Wniiams 
V. City of Bowling Green* 76 ALW- 
2d 967. 254 Ky. IL 
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manufactured or sold,or the method of conduct¬ 
ing business.38 It has been held, however, that an 
act or ordinance is unconstitutional if it arbitrarily 
and unreasonably discriminates between different 
modes of conducting the same businesses unless 
there is something in the one mode which makes it 
more dangerous to the public;^® and a classifica¬ 
tion is unconstitutional if it is based solely on the 
length of time in which a person has been engaged 
in business.^1 As a rule a classification is unrea¬ 
sonable and discriminatory which is based solely 
on the difference in the place of origin of the goods 
sold and delivered hut a tax on the storage or 


sale of property brought into the state, after it has 
reached its destination and is in a state of rest, is 
lawful providing there is no discrimination against 
such property because of its origin in another 
state.^5 

In accordance with the foregoing rules, it has 
been held that persons engaged in the same busi¬ 
ness or avocation may be subclassified for the pur¬ 
pose of exempting or imposing different rates of 
occupation taxes, as wholesaler and retailer,ped¬ 
dlers or itinerant dealers and merchants having a 
permanent place of business,or money lenders, 
excepting banks or similar institutions and ve- 


37. Cal.— lEix parte Bruce, 201 P. 
789, S4 Oal.App. 280. 

Ga.->Coy v. Linder, 189 8JSL 26, 183 
6a. SS3. 

Ky.—Commonwealth v. Itigo, 61 S.W. 

2d 900. 249 Ky. 824. 

Miss.—Southern Packa^re Corporation 

V. State Tax Commission, 164 So. 
45, 174 Miss. 212. 

Mo.-~Ploch V. City of St Louis, 138 
S.W.2d 1020, 345 Mo. 1069—City of 
St Charles ex reL Palmer v. 
Shulte, 264 S.W. 654, 305 Mo. 124. 
Tex.—Hurt v. Cooper, 110 S.W.2d 
896, 130 Tex. 433. certified ques¬ 
tions conformed to, Oiv.App., 113 S. 

W. 2d 929—City of San Antonio v. 

South Trunk Co., Civ.App., 13 S.W.: 
2d 401. ! 

37 CJ. p 203 note 46—6 CU. p 823 
note 12 Cal. 

38. Cat—City of San Mateo v. Mul- 
lin, 139 P.2d 351, 59 CaLApp.2d 652. 

Ky.—Commissioners of Sinkingr Fund 
of City of Louisville v. Weis, 108 
S.W.2d 515, 269 Ky. 554. 

Minn.—C. Thomas Stores Sales Sys¬ 
tem V. Spaeth, 297 N.W. 9, 209 
Minn. 504. 

39. Ky.—City of Danville v. Quaker 
Maid, The, 278 S.W. 98, 211 Ky. 
677. 43 A.L.R. 590. 

Mo.—City of Washington v. Reed, 70 
S.W.2d 121, 220 MO.APP. 1195. 

Okl.—Corpus tads quoted In In re 
Clgsrette Licenses of Vendinsr 
Mach. Corporation of America, 82 
P.2d 1069, 1071, 183 OkL 427. 

Pa.—Commonwealth v. Bradley Co., 
89 Pittsb.Les,J. 141. 

37 C.J. p 201 note 35. 

Self-servloe stores 
An ordinance reauirin^ a license 
fee of self-service food stores is in¬ 
valid as arbitrarily discriminating 
between merchants engaged in the 
same business.—Great Atlantic & Pa¬ 
cific Tea Co, v. Board of Com’rs of 
City of Camden, 4 A.2d 16, 122 Njr. 
Law 47. 

40l U.S.—re Tot Sang, D.C.Mont., 
75 P. 983, reversed on other 
grounds 19 S.Ct 877. 171 XJ.S. 686, 
43 L.Bd. IISO. 


Okl.—Corpus Jtiris quoted in In re 
Cigarette Licenses of Vending 
Mach. Corporation of America, 82 
P.2d 1069. 1071, 188 Okl. 427. 

4L Cal.—Soares v. City of Santa 
Maria, 100 P.2d 1108. 38 CaLApp. 
2d 215. 

Mo.—City of Cape Girardeau v. Fred 
A. Groves Motor Co., 142 S.W.2d 
1040, 346 Mo. 762. 

4b8. Ala—>Woco Pep Co. of Mont¬ 
gomery V. City of Montgomery, 105 
So. 214, 213 Ala 452. 

Fla—Ex Smith, 128 So. 864, 

100 Fla L 

Mont—State v. Sunburst Refining 
Co., 248 P. 186. 76 Mont 472, 47 
A.Xi.R. 969, certiorari denied 47 S. j 
Ct 112, 273 U.S. 722, 71 L.Ed. 869.1 

87 C.J. p 201 notes 37, 38. 

43. tJ.S.—Gregg Dyeing Co. v. Que¬ 
ry, S.a, 52 S.Ct 631, 286 TT.S. 472, 
76 L,Bd. 1232, 84 A.L.R. 831. 

Fla—Jerome H. Sheip Co. v. Amos. 
130 So. 699, 100 Fla 86$. 

Wash.—Vemcouver Oil Co. v. Henne- 
ford, 49 P.2d 14, 183 Wash. 317. 

44. Fla—Florida Sugar Distribu¬ 
tors V. Wood, 184 So. 641, 135 Fla 
126. 

Tex.—Hurt v. Cooper, 110 S.W.2d 
896, 130 Tex 433, certified ques¬ 
tions conformed to, CiY.App., 113 S. 
W.2d 929. 

37 C.J. p 203 note 43. 

Commisslott merduaEts and wholesaL 
exs 

D.C.—Neild V. District of Columbia 
110 F2d 246, 71 APP.D.C. 306. 

45. U.S.—Campbell Baking Ca v. 
City* of Maryville, D.C.Mo., 31 F. 
2d 466. 

Ala—^American Bakeries Co. v. City 
of Huntsville, 168 So. 880. 232 Ala 
612, appeal dismissed American 
Bakeries Co. v. City of Huntsville, 
Alabama 57 S.Ct 122 , 299 U.S. 514, 
81 L.Ed. 380—^American Bakeries 
Co. V. City of Opelika, 157 So. 206, 
229 Ala 388. 

Ark.—State v. Gray, 9$ S.W.2d 447, 
192 Ark. 1045. 

CaL—^Hansen v- Town of Antioch, 
114 P.2d 329, 18 CaL2d 110—Ex. 


parte Laka 265 P. 325, 89 Cal.App. 
390. 

Fla—Greenleaf & Crosby Co. v. 
Coleman, 158 So. 421, 117 Fla 723. 
followed in Srael & Jabaly v. Lee, 
158 So. 480, 117 Fla 747—Ex parte 
Smith, 128 So. 864, 100 Fla L 
Tenn.—Clark v. Killough, 281 S.W. 
777.153 Tenn. 53. 

Va—Vaughan v. City of Richmond, 
181 S.E. 372, 165 Va 145. 

37 aj. p 203 note 44. 

Seasonableness 

An ordinance Imposing license tax 
and classifying businesses accord¬ 
ing as they have or have not regu¬ 
larly established places of business 
is not ipso facto unreasonable.—Siv- 
f ertsen v. City of Menlo Park, 109 P. 

I 2d 928, 17 Cal.2d 197. 

Manner of fixing tax 
Ordinance Imposing arbitrary li¬ 
cense tax on wholesaler, whose place 
of business is outside city limits, and 
who makes personal delivery, is not 
discriminatory because tax on mer¬ 
chants with places of business in 
city was computed on their sales.— 
Town of St Helena v. Butterworth. 
244 P. 357, 198 CaL 230. 

46L Ky.—Link v. Commonwealth, 
265 S.W. 804, 205 Ky. 243. 

Okl.—Shinn v. Oklahoma City, 61 
P.2d 1126, 59 OkI.Or. 433. 

Wash.—Austin v. City of Seattle, 30 
P.2d 646, 176 Wash. 654, 93 AJLR 
203. 

37 aJ. p 203 note 45. 

Pinaaoe companies and hanks 
Fact that the statute levying a 
privilege tax on every person doing 
a business of acauiring notes or oth¬ 
er forms of indebtedness secured by 
liens on automobiles and other tangi¬ 
ble personalty exempts banks from 
the tax does not render statute un¬ 
constitutional as applied to a finance 
company, since there is a reasonable 
basis for distinction between such 
companies and banks.—Stone v. Gren- 
eral Electric Contracts Corporation, 
7 So.2d 311,193 Miss. 317, followed In 
Stone V. Universal Credit Co., 7 So. 
2d 820, 193 MisS i 354, and S to n e v> 
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hides may be dassified according to type, size, use, 
horse power, etc.,'*'^ such as motor vehides and 
horse-drawn vehides^® or vehides used by the 
owner or his family for private use and those used 
for commerdal purposes.^^ 

Chain stores. It has been held that the consti¬ 
tutional requirement of equality and uniformity of 
taxation is not violated by a separate classification 
of chain stores^® and that the tax on such stores 
may be graduated according to the number of 
stores operated.51 An act or ordinance imposing a 
tax on such stores is not invalid on the ground of 
arbitrary classification because by its express terms 
it exempts from its operation certain dasses of 
businesses or stores, where such exemption is rea¬ 
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sonable.52 On the other hand, constitutional pro¬ 
visions as to uniformity have been held to invali¬ 
date statutes imposing a graduated tax per store 
according to the number of stores under a single 
ownership, 53 statutes classifying chain stores for 
taxation according to whether the stores are lo¬ 
cated in different counties,®^ and statutes impos¬ 
ing a tax based on gross receipts from sales ac¬ 
cording to an accumulative graduated scalc,55 

P*ending machines. It has been held that the leg¬ 
islature may make a distinction in imposing license 
or occupation taxes based on the manner in which 
an article is sold, as through mechanical devices or 
vending machines,55 and that a further classifica¬ 
tion or subdassification may be made within rea- 


Tellow Mfgr* Acceptance CJorporation. 
7 So.2d 820, 193 Miss. 338. affirmed 
€3 S.Ct 66, 317 U.S. 591. 87 L.Ed. 
484, rehearing: denied 63 S.Ct. 157, 317 

U.S. 70S, 87 L..Ed. 565. 

47. Ala,—Madison County v. Gwath- 
ney, 103 So. 656, 212 Ala. 666— 
Smith V. State, 101 So. 910, 20 Ala. 
App. 116, certiorari denied Ex 
parte Smith, 102 So. 122. 212 Ala. 
262. 

37 C.J. P 203 note 47. 

48. Ill.—Westfalls Storagre, Van & 
Express Co. v. City of Chicag;o, 117 
N.E. 439. 280 Ill. 318. 

37 C.J. p 203 note 48. 

49. Ind.—^Richmond Baking: Co. v. 
Department of Treasury, 18 N.E.2d 
778, 215 Ind. 110. 

37 C.J. p 203 note 49. 

50. Fla.—State ex rel. Adams v. Xiee, 
166 So. 249, 122 Fla. 639, reheard 
166 So. 262, 122 Fla. 570, rehearing: 
denied 166 So. 574, 122 Fla. 700, 
certiorari denied Lee v. State of 
Florida ex rel. Adams, 57 S.Ct. 15, 
299 U.S. 642, $1 iL.Ed. 399. 

S.C.—Great Atlantic & Pacific Tea 
Co. V. City of Spartanburg:, 170 S. 
B. 273, 170 S.C. 262. 

Tex.—^Hurt v. Cooper, 110 S.W.2d 896, 
130 Tex. 433, certified questions 
conformed to, CivA.pp., 113 S.W.2d 
929. 

Va—City of Fredericksburg: v. Sani¬ 
tary Grocery Co., 190 S.E. 318, 168 
Va 57. 110 A.L.R. 1195. 

Credit for otlier taxes paid 
Provision permitting: singrle owner 
of multiple stores to offset taxes paid 
on real property used In connection 
with its business %ig;ainst progres¬ 
sively graduated excise tax on ct^n 
stores is not violative of constitu¬ 
tional provision requiring: uniformity. 
—J. C. Penney Co, v. Diefendorf, 32 
P.2d 784, 54 Idaho 874, followed in 
Safeway Stores v. Diefendorf, 32 P, 
2d 798, 54 Idaho 407. | 

SL U.S.—^State Board of Tax Com'rs | 
of Indiana v. Jackson, Ind., 51 S.Ct 
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540. 283 U.S. 527. 75 L.Ed. 1248, 
73 A.L.R. 1464. 75 A.L.H. 1536, re¬ 
hearing granted 51 S.Ct. 651, 75 L. 
Ed. 1474—Southern Grocery Stores 

V. South Carolina Tax Commission, 
D.C.S.C.. 55 F.2d 931—Great Atlan¬ 
tic & Pacific Tea Co. v. Valentine, 
D.C.Iowa, 12 F.Supp. 760, affirmed 
Valentine v. Great Atlantic & Pa¬ 
cific Tea Co., 57 S.Ct 56, 299 U.S. 
32, 81 L.Ed. 22—^Lane Drug Stores 
V. Lee, D.C.Fla., 11 F.Supp. 672. 
Fla.—State ex rel. Lane Drug Stores 
V. Simpson, 166 So. 227, 122 Fla. 
SS2, reheard 166 So. 262, 122 Fla. 
670, followed in State ex rel. Lane | 
Drug Stores v. Carswell, 166 So. 
249. 122 Fla. 639, rehearing de¬ 
nied 166 So. 574, 122 Fla. 700. State 
ex rel. Lane Drug Stores v. Simp¬ 
son, 166 Sa 574, 122 Fla. 700, cer¬ 
tiorari denied Simpson v. State of 
Florida ex reL Lane Drug Stores, 
57 S.Ct. 16, 299 U.S. 543, 81 L.Ed. 
399. 

Mich.—C. F. Smith Co. v. Fitzgerald, 
259 X.W. 352, 270 Mich. 659, ap¬ 
peal dismissed O. F. Smith Co. v. 
Atwood, 56 S.Ct 115, 296 U.S. 659, 
80 UEd. 470. 

Or.—^Safeway Stores v. City of Port¬ 
land, 42 P.2d 162, 149 Or. 5Sl. 

S.D.—State ex reL Hoddewig v. 

Kutcher, 2 N.W.2d 669, 68 S.D. 366. 
Further olamriLflcatton 

<1) State may tax large chain 
stores more heavily than smaller 
ones, and on graduated basis, because 
of differences and advantages in fa¬ 
vor of largre chain stores.—Great At¬ 
lantic & Pacific Tea Co. v. Grosjean, 
D.OAia., 16 F.Supp. 499, affirmed 57 
S.Ct. 772, 301 U.S. 412, 81 L.Ed. 1193, 
112 A.L.R. 293, rehearing denied 58 
S.CL S. 302 U.S. 772. 82 L.Bd. 599. 

(2> The state may increase the 
rate in proportion to the Increase in 
the number of stores within the 
state, at least where there is a fur¬ 
ther classification based on the na¬ 
ture and kind of merchandise sold.— 
Hurt V. Cooper, Tex.Clv.App., 113 S. 

W.2d 929. 


52. U.S.—Southern Grocery Stores 
V. South Carolina Tax Commission, 
D.aS.C., 55 F.2d 931. 

53. Pa.—^American Stores Co. v. 
Boardman, 6 A2d 826, 336 Pa. 36 
—Stanley Co. of America v. Board- 
man, Com.PL, 46 Dauph.Co. 359. 

64. U.S.—^Louis K. Liggett Co, v. 
Lee, Fla., 53 S-Ct 481, 288 U.S. 517, 
77 L.Ed. 929, 85 A.L.R. 699, con¬ 
formed to Louis K. Liggett Co. v. 
Lee, 149 So. 8. 109 Fla. 477. 

55. U.S.—^Valentine v. Great Atlan¬ 
tic & Pacific Tea Co., Iowa, 57 S. 

, Ct. 56, 299 U.S. 32, 81 L.Ed. 22. 
Fla.—State ex rel Adams v. Lee, 166 
So. 249, 122 Fla. 639, reheard 166 
So. 262. 122 Fla. 670, rehearing de¬ 
nied 166 So. 574, 122 Fla. 700, cer¬ 
tiorari denied Lee v. State of Flor* 
ida ex reL Adams, 57 S.Ct. 15, 299 
U.S. 542. 81 iLuEd. 399. 

Iowa.—^Tolerton & Warfield Co. v. 
Iowa State Board of Assessment 
and Review, 270 N.W. 427, 222 
Iowa 908. 

Minn.—^National Tea Qo. v. State, 294 
N.W. 230, 208 Minn. 607, vacated 
State of Minnesota v. National Tea 
Co., 60 S.Ct. 676, 309 U.S. 551, 84 
Ii.Ed. 920. 

56b Kian.—^Matheny v. City of 

Hutchinson, 121 P.2d 227, 154 Kan. 
682, 151 A.L.R. 1187. 

Mo.—^Edmonds v. City of St. Louis, 
156 S.W.2d 619, 348 Mo. 1063. 

N.C.—Snyder r. Maxwell, 9 S.E. 2d 
19, 217 N.C. 617. 

3^ Oregon 

(1) The act imposing a privilege 
tax on slot machines furnishing mu¬ 
sic and amusement is not lacking in 
uniformity because it does not tax 
merchants selling the same kind of 
entertainment by other means than 
coin-operated machines.—^Fox ▼. Gal¬ 
loway, 148 P.2d 922, 174 Or. Sft. 

(2) It has been held, however, that* 
license taxes aie diaerimliiialetT 
when placed on sale of goods of omf 
kind by means of autoodatlc d ev ice 
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sonable limits w-ith reference to the kinds of goods, 
wares, and merchandise which are sold from such 
machines, and the price thereof.®’^ 

Previous military service. Statutes discriminat¬ 
ing in favor of persons who have engaged in previ¬ 
ous militar 3 " service, exempting them from the pa}-- 
ment of a license tax which is required of others 
in the same business, are generally held to be un¬ 
constitutional as discriminatory or in violation of 
requirements of equality and uniformity,5S but there 
is also authority to the contrary.^^ 

(3) Classification According to Amount of 
Business or Capital 

A business may be classified and license fees or 
taxes graduated according to the amount of capitai em¬ 
ployed or business done provided there is no unjust dis¬ 
crimination. 

Unless thd graduation is not based on a sound 
distinction and unjustly discriminates against one 
or more of the persons engaged in the business,®^ 
the requirement of equality and uniformity is not 
\’iolated by the classification of a business, for the 
purpose of license taxes, and the fee or tax gradu¬ 
ated, according to the amount of capital employed 
therein®! or fees charged, ®2 or according to the 
amount of business done,®® such as on merchants 
according to the amoimt of sales.®^ Except where 


such graduated classification is required by the 
fundamental law,®® it is not compulsory, and the 
mere fact that license taxes in a given class are 
fixed and not graduated in proportion to the amount 
of business is not a violation of the rule of uni¬ 
formity.®® It has been held that the classification 
should be in exact proportion to the business 
done;®7 but, on the other hand, it has been held 
that, unless the constitution so requires, it need 
not be an exact ratio.®® 

Sales tax. It has been held that a statute impos¬ 
ing a sales tax under which the amount of con¬ 
sideration involved in the sale constitutes the meas¬ 
ure to which the tax rate is applied is not uncon¬ 
stitutional as violating rules of uniformity.®® 

(4) Different Localities 

A reasonable classification according to locality may 
be sustained. 

In different cities or localities a given occupa¬ 
tion or business may be subject to different rates 
of license taxation or to different rules or require¬ 
ments governing the issuance of a license, on the 
basis of difference in population or conditions, and 
such differentiation in treatment is not invalid as 
unreasonable discrimination or as in violation of 
constitutional requirements of equality and uni- 
formityJ® However, such a classification is un- 


rather than by hand.—State v. Wine- 
gar, 69 P.2d 1057, 157 Or. 220. 

57. Md.—^Robey v. Broerszna, 26 A. 
2d 820, 181 Md. 325, reheard 29 A. 
2d 828, 181 Md. 325, 146 A.LuB. 687. 

K.C.—Snyder v. Maxwell, 9 S.R2d 
19, 217 N.C. 617. 

58. Ark.—^Edelmann v. City of Port 
Smith, 105 S.W.2d 528, 194 Ark.; 
100 . 

Ill.—^Marallis v. City of Chicago, 182 
N.E. 394, 349 IlL 422, 83 A.L.R. 
1222. 

37 C.J. p 203 note 50. 

59. Okl.—Farley v. Watt, 23 P.2d 
637, 165 OkL 6. 

5a La,—State v. Banner Cleaners & 
Dyers. 127 So. 370, 170 La. 76. 

37 C.J. p 204 note 52. 

Sales of prior year 
An ordinance fixing graduated 
scale of license fees for certain busi¬ 
ness, based on gross sales of preced¬ 
ing year, and making no provision 
for fees for one not in business the 
preceding year, is discriminatory and 
violative of constitutional provision 
relating to uniformity of taxation.— 
Elder v. Smith. 2 S.E.2d 670. 188 Ga. 

65. 

5L Okl.—^Thompson Bldg. Co. v. Ok¬ 
lahoma Tax Commission, 132 P.2d 
962. 192 Okl. 1. 

37 C.J. p 204 note 53. 


▼aloe of stook of goods 
Statute imposing privilege tax on 
sellers of electrical appliances, which 
exempted merchants whose stock was 
not more than five thousand dollars, 
of which electrical appliances consti¬ 
tuted not more than ten per cent, is 
not unconstitutional.—Sterchi Bros. 
Stores V. Wallace, 77 S.W.2d 807, 168 
Tenn. 299. 

ea. Ky.—Newport v. Frankel, 233 S. 

I W. 884, 192 Ky. 408. 

63. U.S.—^Pacific American Fisheries 
V. Territory of Alaska, Alaskcu 46 
S.Ct. 110, 269 U.S. 269, 70 L.Bd. 
270. 

D.C.—General Electric Supply Cor¬ 
poration V. District of Columbia, 
110 P.2d 262, 71 App.D.C. 822. 

Ky ,—^Toung v. City of Lexington, 32 
S.W.2d 410, 235 Ky. 822. 

Md.—^Leonard v. Earle, 141 A. 714, 
155 Md. 252, afilrmed 49 S.Ct. 372, 
379 U.S. 392. 73 LuEd. 754. 

Mont.—State v. Hennessy Co., 230 P. 
64, 71 Mont. 301. 

Tex,—Berry v. McDoziald, Civ.App., 
123 S.W.2d 388. 

37 C.J. p 204 note 55. 

64, Ala«—Woco Pep Co. of Mont¬ 
gomery V. City of Montgomery, 105 
So. 214, 213 Ala. 452. 

Alaska.—^Territory v. Pacific Ameri¬ 
can Fisheries, 7 Alaska 160. 

D.C.—General Electric Supply Corpo¬ 
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ration v. District of Columbia, 110 
F.2d 262, 71 App.D.C. *322. 

Ill.—^Reif V. Barrett, 18$ N.B. 889, 
355 IlL 104. 

37 CJT. p 204 note 56. 

65. S.C.—^Martin v. Richardson, 153 
S.E. 731, 160 S.C. 370. 

37 CJ. p 204 note 57. 

Statutory authority for ordinaace 
Where the statute authorizes vil¬ 
lages to impose a tax on occupations 
only according to the volume of busi¬ 
ness done, a tax graduated on any 
other basis is invalid.—^Tharp v. City 
of Clovis. 279 P. 69, 84 N.M. 161— 
Ling V. Village of Hot Springs, 274 
P. 46, 33 KM. 569. 

66. Ark.—City of Newport v. Young, 
293 S.W. 711, 173 Ark. 785. 

Va,—^McKenney v. City Council of 
Alexandria, 136 S.B. 588, 147 Va. 
157. 

37 C.J. p 204 note 58. 

67. Ga.—^Johnston v. Macon, 62 Ga. 

645. I 

68. La.—State v. Wlnehill, 36 So. 
181, 147 La. 781. 

37 C.J. p 204 note 60. 

69. Utah.—W, F. Jensen Candy Co. 
V. State Tax Commission, 61 P.2d 
629. 90 Utah 859, 107 A-L.R. 261. 

7a U.S.—Southern Grocery Stores v. 
South Carolina Tax Commission, 
D.C.S.C..’55 F.2d 981. 
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constitutional if it is made arbitrarily and is not 
based on a rational difference of situation or con¬ 
ditions found in the different cities or localities,^! 
and this latter rule is particularly applicable where 
the license fee is imposed mainly for the purpose 
of revenue, so that it may be regarded as a pure 
tax in the constitutional sense.^^ 

(S) Discrimination Based on Residence 

The constitutionality of a ciassiflcatlon of parsons 
for licensing and taxation according to their residence 
or nonresidence depends on whether such classification 
is reasonable and based on different circumstances and 
conditions or is purely arbitrary. 

No hard and fast rule or test can be established 
to determine the legality of a licensing act or or¬ 
dinance which classifies the persons subject there¬ 
to according to their residence or nonresidence, but 
the question is simply one of degree.^* As a gen¬ 
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eral rule an unreasonable and arbitrary discrimina¬ 
tion based on residence is invalidj^ even where the 
discrimination operates only within the limits of a 
municipalit>*,75 and numerous cases have held acts 
or ordinances unconstitutional as discriminatory or 
in violation of the requirement of uniformity and 
equality where they confine the right to a license to 
residents of the state or city or tax the business or 
occupation of a nonresident in a different manner 
or at a different rjite from that of a resident, 
or attempt to distinguish between persons engaged 
in the same business merely on the basis of the lo¬ 
cation of their business houses.77 

On the other hand, it has been held that residents 
and nonresidents may be placed in different clas¬ 
sifications for licensing and taxation where the cir¬ 
cumstances and conditions are different,^* and that 
a higher license tax may be imposed on the busi- 


Ala.—Henry v. Shevinsky, 195 So. 
222, 239 Ala. 293—^Tucker t. State, 
105 So. 190, 213 Ala. 421. 

Ga.—Querry v. Harrison, 1T3 S.E. 
831, 178 Ga. 669—Fulton Bros. 
Electric Co. v. Harrison, 156 S.R 
255, 171 Ga. 571—Iiane v. State. 153 
S.E. 1, 170 Ga. 418—Georgia-Gar- 
olina Lumber Co. v. Wright, 181 S. 
R 173, 161 Ga. 281—Adams Motor 
Co. V. Cler, 102 S.R 440. 149 Ga. 
818. 

Mo.—Corpus jTuxis olted la Spring- 
field City Water Co. v. City of 
Springfield, 182 S.W.2d 618, 617, 
353 Mo. 445. 

Xeb.—^Xash-Finch Co. v. Beal, 248 
X.W. *374, 124 Neb. 835. 

N.C.—State v. Lockey, H52 S.R 698, 
198 N.C. 551. 

Or.—State v. Kincaid, 285 P. 1105, 
133 Or. 95, rehearing denied 288 P. 
1015, 133 Or. 95. 

Tex.—^North Port Worth Amusement 
Co. V. Card, Civ.App., 23 S.W.2d 
778—Corpus Jtizls quoted la Ex 
parte Mehlman, 75 S.W.2d 589, 691, 
127 Tex.Cr. 257. 

37 CJ. p 205 note 62—6 C.J. p 823 
note 13 [b]. 

Buaiaess In adjacent county 
Act taxing dealers graduated ac¬ 
cording to population of county is 
not unconstitutional or confiscatory 
because dealer may be required to 
pay additional taxes to do business 
in adjacent county.—^Brooks v, Har¬ 
rison, 156 S.R 35, 171 Ga. 488. 

Glasslfloatioa based oa census 
Statute levying privilege tax ac¬ 
cording to population is not uncon¬ 
stitutional because it bases classifi¬ 
cation of cities aj3d taxing districts 
on federal census taken several years 
before the date of the statute.— 
Sheely v. McLemore^ 284 S.W. 61, 
153 Tenn. 498. 


Slot tnachlTtes 

Operation of provision of slot ma¬ 
chine act forbidding future licensing 
of slot machines in counties where 
electors have voted against such li- 
I censing is not objectionable as caus¬ 
ing lack of uniformity in taxing pro¬ 
vision of actr since tax provision of 
act was not thereby repealed but 
there was then no property in coun¬ 
ty on which tax provision could op¬ 
erate.—State ex rel. McLeod v. Har¬ 
vey, 170 So. 153, 12-5 Fla. 742. 

71. Ariz.—State v. WUliams. 89 P. 
2d 34. 53 Ariz. 319. 

27.0.—State v. Harris. 6 S.R2d 854, 
216 N.C. 746, 128 A.L.R. 658—State 

V. Warren, 189 S.R 108, 211 N.C. 

75. 

Tex.—Corpus dUris quoted ia Ex 
parte Mehlman, 75 S.W.2d 689, 691, 
127 Tex.Cr. 257. 

37 C.J. p 205 note 63. 

72. Ky.—Hager v. Walker, 107 S.W. 
254, 128 Ky. 1. 32 Ky.L. 748, 129 
Am.S,R. 238. 15 L.ILA..N.S., 195. 

37 C.J. p 205 note 64. 

73. CaL—Sivertsen v. City of Menlo 
Park, 109 P.2d 928, 17 CaL2d 197. 

74.. Cal.—Sivertsen v. City of Menlo 
Park, supra. 

HL—^Larson v. City of Kockford. 21 
N.R2d 396, 371 ILL 441—American 
Baking Co. v. City of Wilmington, 
19 N.R2d 172, 370 Ill. 400. 

Ky.—^Long v. City of Benton, 148 S. 

W. 2d 701, 285 Ky. 626. 

N.Y.—^People v. Hervieux, 236 N.T. 
a 129. 134 Misc. 711. 

75. Mich.—Goldstein v. City of 

Hamtramck, 198 N.W. 962, 227 
Mich. 263. j 

87 C.J. p 205 note 67. | 

76. ULS.—Anderson v. Smith, CC.A. | 
Alaska, 71 P.2d 493—^Healy v. Rat- 
ta, C.CJLN.H.. 67 F.2d 554, re¬ 
versed on other grounds 54 S.CL 
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700. 292 U.S. 26S, 7S L-Bd. 1248-.- 
Ward Baking Qo. v. City of Fer- 
nandina, D.C.Fla.. 29 F.2d 789. 

Ark.—^Phillips V. City of Siloam 
Springs, 30 e.W.2d 220, 182 Ark. 
139. 

CaL—^Bueneman v. City of Santa Bar¬ 
bara, 65 P.2d 884. 8 Cal.2d 405, 109 
A.L.R. 895—Town of St. Helena v. 
Butterworth, 244 P. 357, 198 OaL 
230—^Perraa v. City of Palo Alto, 
122 P.2d 965, 50 Cal.App.2d 374— 
Abe V. Fish and Game Commission 
of Califomier 49 P.2d 608, 9 CaL 
App.2d 300. 

Pla.—Whiddon v. Vickers, 172 So. 
923, 127 Pla. 222. 

Kan.—Ex parte Irtsh, 250 P. 1056, 
121 Kan. 72, 122 Kan. 33. 61 A.L. 

R. 332. 

Ky ,—Long v. City of Benton, 148 S. 
W.2d 701, 285 Ky. 626. 

—corpus vTuxis died in Hughes v. 
Rudd. 153 So. 300, 301, ITS La. 588. 
Mo.—Corpus Juris died ia Nafziger 
Baking Co. v. City of Salisbury, 48 

S. W.2d 563, 564, 329 Mo. 1014. 
N.J.—Lipkin v. Duffy, 196 A. 434, 119 

N.XLiaw 366. 

N.T.—Orange County Theatres v. 
City of Newburgh, 6 N.Y.S.2d 621, 
254 App.DIv. 905, reargument de¬ 
nied 7 N.T.S.2d 221. 255 App.Div. 
783, affirmed 20 N.R2d 14, 280 N. 
Y. 658—^People v. Hervieux, 236 N. 
Y.S. 129, 134 Misa 711. 

OkL—Shipley Baking Co. v. City of 
Hartshome, 9 P.2d 764, 156 Okl. 
74—Corpus Juris died iu Grant- 
• ham V. City of Ohickasha, 8 P.2d 
747, 751. 156 Okl. 56. 

37 C.J. p 205 note 66. 

77. CaL—Ex parte Robinson, 236 P. 

175, 68 CalAipp. 744. 

Kan.—Hair v. City of Humboldt, 299 
P. 268, 133 Kan. 67. 

TK Alaska.—^Freeman t. Smith. 8 
Alaska 229. 
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ness of nonresidents where it is shown that resi¬ 
dents are otherwise taxed directly and indirectlj’ 
in ways in which the nonresident w’holly escapesJ^ 
The mere fact that license taxes are imposed on 
nonresidents does not make the taxes invalid if they 
apply alike to all in the same situation and there is 
no discrimination against the nonresidents in fa¬ 
vor of residents engaged in the same class of busi¬ 
ness or enjoying the same privileges and even 
such discriminations have been sustained with ref¬ 
erence to certain privileges or occupations,*! as, for 
example, in the case of licenses to hunt or fish*2 
or to buy and ship game or parts thereof.** 

Discrimination in favor of nonresidents. An act 
or ordinance which discriminates against residents 
in favor of nonresidents in the requirement of a 
license or the exaction of a privilege or occupation 
tax is unconstitutional.*^ 

§ 23, -Taxation According to Value 

A lioensft or occupation tax may be based on the 
value of the property involved, but it is not required to 
be fixed in proportion to value. 


A license or excise tax on an occupation or priv¬ 
ilege may be based on the value of the property 
involved,** such as the value of the commodity 
produced.** Such a license or tax, however, is not 
required to be fixed in proportion to value, and a 
constitutional prorision that taxation of property 
shall be in proportion to its value has been held not 
to apply to a fee or tax on an occupation or privi- 
lege*7 even though it is imposed for revenue pur¬ 
poses.** This is in accord with the rule that such 
constitutional provision usually applies only to or¬ 
dinary taxes on property for general revenue pur¬ 
poses, discussed in the CJ.S. title Taxation § 52, 
also 61 C.J. p 149 notes 42 and 43, and with the 
rule, discussed supra § 3, that a tax on an occupa¬ 
tion or privilege is not a property tax. Under a 
constitutional provision which authorizes a license 
tax on specified occupations and on all other busi¬ 
ness which cannot be reached by the ad valorem 
system, whether a business can or cannot be reached 
by the ad valorem system is a question primarily for 
the legislative power and its determination of that 
question cannot be held to be erroneous unless man¬ 
ifestly so.®* 


Cal.—Sivertsen v. City of Menlo 
Park, 109 P.2d 928. 17 Cal.2d 197. 
Fla.—^Freeman v. Tittsworth, 171 So. 
807. 126 Fla. 4S3. 

Iia.—State ex reL Grosjean v. Bridg¬ 
es. 178 So. 81S, 186 La. 874. 

S.C.—American Bakeries Co. v. City 
of Sumter. 174 S.E. 919, 178 S.C. 
94. 84)peal dismissed 55 S.Ct. 120, 
293 C.S. 523. 79 L.Ed. 635—Cross¬ 
well & Co. V. Town of Bishopville. 
172 SJB. 698. 172 S.C. 26. 

Pnzposa 

Fact that ordinance providing for a 
license fee on peddlers was passed 
for purpose of protecting local mer¬ 
chants would not invalidate the ordi¬ 
nance if it were in fact not discrim¬ 
inatory.—^Fetter v. City of Richmond, 
142 S.W.2d 6. 346 Mo. 431. 

79; Ala.—^Town of Guntersville v. 

Wright, 135 So. 634, 223 Ala. 349. 
Ya.—^Richmond Linen Supply Co. v. 
City of Lynchburg, 169 S.E. 534, 
160 Va. 644. affirmed National Lin¬ 
en Service Corporation v. City of 
Lynchburg. Va., 54 S.Ct. 437, 291 
U.& 641, 78 LuEd. 1039, rehearing 
denied 54 *S.Ct. 436, 291 U.S. 648, 
78 L.£d. 1043. 

SO. CaL—^Bueneman v. City of Santa 
Barbara. 65 P.2d 884. 8 CaL2d 405, 
1Q9 A.L.R 895. 

Ill.—^Eichelberger v. Robinson. 233 
IlLApp. 579. 

Ky.—W. T. Sistrunk & Co. v. City of 
Paris, 266 S.W. 656, 205 Ry. 835. 
N.T.—Sperling v. Valentine, 28 N.T. 
S.2d 7S8, 176 Misc. 826—Price v. 
Horton. 11 N.Y.S.2d 399, 170 Misc. 
899—^People ex reL Jones v. Judge,, 


274 N.Y.S. 510, 152 Misc. 871— 
People ex rel. Ellis v. Cowdrlck, 
268 N.Y.S. 825, 150 Misc. 285. 
N.C.—Hilton V. Harris, 177 S.K 411, 
207 N.C. 465. 

37 CJ. p 206 note $8. 

81. TJ.S.—^Anderson v. Smith, C.CAu 
Alaska, 71 F.2d 493. 

Minn.—State ex rel. Ohsman & Sons 
Co. V. Starkweather, 7 N.W.2d 747. 
214 Minn. 232. 

37 C.J. p 206 notes 69-72. 

ZSU U.S.—^Eteavlk v. Alaska Packers* 
Ass*n, Cal., 44 S.Ct. 177, 263 U.S. 
510, 68 L.£d. 414—Anderson v. 
Smith. C.C.A.AIaska, 71 F.2d 493. 
Alaska.—Anderson v. Smith. S Alaska 
470. 

83. Minn.—State ex rel. Ohsman & 
Sons Co. V. Starkweather, 7 N.W.2d 
747, 214 Minn. 232. 

84. S.C.—^Martin v. Richardson. 158 
S.E. 731, 160 S.C. 370. 

37 C.J. p 207 notes S3-S5. 

85. Fla.—Gray v. Central Florida i 
Lumber Co., 140 So. 320, 104 Fla. 
446, rehearing denied 141 So. 604, 
104 Fla. 446. certiorari denied Cen¬ 
tral Florida Lumber Co. v. Gray, 
53 S.Ct. 84, 287 U.S. 634, 77 L.Bd. 
549. 

Minn.—Doha v. Holm, 189 N.W. 418, 
152 Minn. 829. 

N.H.—^Zn re Opinion of the Justices, 
190 A. SOI, 88 N.H. 800. 

88. U.S.—Ohio Oil Co. v. Conway, 
O.C.La.. 34 F.2d 47. affirmed 50 S. 
Ct 310, 281 U.S, 146, 74 L.Ed. 775. 
Ky.—Cumberland Pipe Line Co. v. 
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f Commonwealth. 15 S.W.2d 280, 22 S 
Ky. 453. 

Tex—W. R. Davis, Inc. v. State, 180 
S.W'.2d 429, 142 Tex. 637, reversing 
176 S.W.2d-978. 

87. U.S.—Pauley v. State of Califor¬ 
nia. C.C.A.Cal., 75 F.2d J20. fol¬ 
lowed in Laugham v. State of Cal¬ 
ifornia^ 77 F.2d 1005—Alaska Con- 
soL Canneries, Inc., v. Territory of 
Alaska. C.CJLAlaska, 29 F.2d 401. 

Ala.—Layne Central Co. v. Curry, 8 
5o.2d 839, 243 Ala. 165. 

Ark.—^Thompson v. Wiseman, 75 S. 
W.2d 393, 189 Ark. 852. 

Cal.—^McAdams Oil Co. v. City of Los 
Angeles, 89 P.2d 729, 82 CaLApp.2d 
359. 

Fla.—^Florida Sugar Distributors v. 
Wood, 184 So. 641. 135 Fla. 126. 

Ga.—City of Atlanta v. Georgia Milk 
Producers Confederation, 360 S.E. 
712, 187 Ga. 117—Solomons v. May¬ 
or and Aldermen of City of Savan¬ 
nah. 189 S.E. 230. 183 Ga. 631.* 

ni.— Reif V. Barrett. 188 NJB. 889, 
355 III. 104. 

Mo.—Viquesney v. Kansas City, 266 
S.W. 700, 306 Mo. 488. 

N.M.—FlyTin, Welch & Yates v. State 
Tax Commission, 28 P.2d 889, 38 
N.M. 131. 

87 C.J. p 209 note 10—42 C.J. p 665 
note 66, p 789 note 72—61 <XJ. p 
150 notes 46, 47. 

88. U.S.—Pauley v. State of Califor¬ 
nia, CLCJLCaL, 75 P.2d 120. fol¬ 
lowed in Laugham v. State of Cal¬ 
ifornia, 77 P,2d 1005. 

37 C.J. p 209 note IL 

89« Va.—Scottish Union, Bto, Ins. 
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§ 24. -Double Taxation; Separate Lb 

censes 

a. In general 

b. What constitutes double taxation 
a. In G^ieral 

Constitutional restrictions against double taxation* 
to the extent that they are applicable* must be observed 
in imposing license or privilege taxes. 

WTiere constitutional restrictions against double 
taxation are applicable, they must be observed in 
imposing license or privilege taxes,80 and, without 
reference to specific constitutional prohibition, it 
has been held that duplicate taxation should be 
avoided whenever possibIe,8i and that a license or 
excise tax which results in duplicate taxation may 
be invalid®^ as contravening public policy.®® In 
other jurisdictions, however, it has been held that 


§ 24 

there is no constitutional inhibition against double 
taxation as applied to excise and license taxes on 
occupations and privileges,®^ at least where the 
total amount exacted does not exceed reasonable 
taxation for the privilege enjoyed.®^ 

Rule of construction. An occupation tax ordi¬ 
narily will be presumed to be the only tax on such 
occupation ;®8 and, unless a different intent plainly 
appears,®* it will be held that an act or ordinance 
imposing occupation taxes or licenses was not in¬ 
tended to subject the same business to double taxa¬ 
tion or license for the exercise of the same privi- 
iege.88 

b. What Oonstitmtes Double TazatiGn 

(1) In general 

(2) License or privilege tax, and prop¬ 

erty or other tax 


Co. V. City of winchester, S6 S.E. 
S4, no Va. 451. 

37 C.J. p 209 note 13. 
sa Ala.—Grocery Oo. v. State, 
159 So. 269, 26 Ala.Appl 302. 

Ga.—^Derst Baking Co. v. Mayor and 
Aldermen of City of Savannah, 179 
S.K 763, 180 Ga. 510. 

Double taxation srenerally see the C. 
J.S. title Taxation S§ '39-51, also 61 
C.J. p 137 note lO-p 147 note 24. 
Zn. the levy of a use tax, appropri¬ 
ate and certain languasre must be em¬ 
ployed for that purpose, in order not 
to Impinge on the mandatory consti¬ 
tutional provision which prevents 
multiple taxation <m values.—Mann 
V. McCarroll, 180 S.W.2d 721, 19S 
Ark. 62S, 

91. X.Y.—^American Molasses Co. of 
New York v. McGoldrick, 11 X.Y.S. 
2d 2S9, 256 App.Div. 649, affirmed 
22 N.B.2d 369, 281 N.Y, 269. 

Tssatioa held loireasonahle 
Assessment of two excise taxes, 
even though each be on separate ba¬ 
sis and collected by different officers, 
for enjoyment or use of one commod¬ 
ity for same period of time would be 
unreasonable.—In re Opinion of the 
Justices, 148 N.E}. 889, 250 Mass. 591. 

92. Ala.—^^lontgomery v. Kelly, 38 
So. 67, 142 Ala. 552, ZIO Am.S.R. 43, 
70 L..R.A. 209. 

Ga.—^Hewin v. Atlanta, 49 S.K 765, 
121 Ga. 723, 67 UR.A. 795. 

Sales tax 

Regulation of city comptroller, 
made under law imposing city sales 
tax, requiring state gasoline tax to 
be included within receipts subject 
to city sales tax. was held Invalid.— 
Socony-Vacuum Oil Co, v. City of 
New York, 287 N.Y.S. 288, 247 App. 
DIv. 163. reargument denied 290 X.Y. 
S. 141, 248 App.Div. 723, affirmed 5 
X.E.2d 385, 272 X.Y, 668. 


93. Ky.—City of Louisville v. .iStna 
Fire Ins. Co., 143 S.W.2d 1074, 2S4 
Ky. 154. 

Absenoe of legigXaiive intent 
Where there is no manifest legisla¬ 
tive intent that two license taxes 
may be imposed at the same time, 
the public policy a^inst double tax¬ 
ation must prevaiL—City of Louis¬ 
ville V. iStna Fire Ins. Co., 143 S.W. 
2d 1074, 284 Ky. 154. 

94b Alaska.—S. v. Dasher* 9 Alas¬ 
ka 719. 

CaL—^Douglas Aircraft Co. v. John¬ 
son* 90 P.2d 572* 13 Oal.2d 545. 
Idaho.—^Lyons v. Bottolfsen, 101 P. 

2d 1, 61 Idaho 281. 

Ky.—^Harco Corporation v. Martin, 
112 S.W.2d 693. 271 Ky. 572. 

Wash.—Klickitat County v. Jenner, 
130 P.2d 8S0, 15 Wash.2d 373— 
Drury the Tailor v. Jenner, 122 P. 
2d 493, 12 Wash.2d 508—Goldenage 
Breweries v. Henneford, 76 P.2d 
598, 193 Wash. S36—Supply Laun¬ 
dry Co. V. Jenner, 34 P.2d 363, 178 
Wash. 72. 

95. HL—^People V. Deep Bock Oil 
CorporaUon* 175 X.E. 572, 343 Ill. 
388. 

Reasonableness of amount of fee or 
tax generally see supra 6 19. 

93. Alaska.—CSoxpos Jtixis quoted in 
U. S. V. Dasher. 9 Alaska 719, 721. 
Tex.—^Dallits Cons. Electric St B. 
Co. V. State, 120 S.W. 997, 102 Tex. 
570. 

Construction and operation of license 
laws generally see supra S 13. 

97. Alaska.—CoKpus Jtuis quoted in 
U. S. V. Dasher, 9 Alaska 719, 721. 
Pa.—Commonwealth v. Harrisburg 
Light A Power Co., 130 A, 412, 284 
Pa. 175. 

Tenn.—^Home Building & Loan Aa8*n 
of Memphis v. Graham, 296 S.W. 
10, 155 Tenn. 524. 
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Tex.—^Dallas Cons. Electric St B. Co. 
V. State. 120 S.W. 997, 102 Tex. 670. 

9& Alaska,—CSozpus Jhzis quoted in 
U. S. V. Dasher, 9 Alaska 719, 721. 
Idaho.—State ex rel. Graham v. Enk- 
ing. 82 P.2d 649. 59 Idaho 321. 

Miss.—Gully v. Goyer Co., 147 So. 
327, 165 Mias. 279. 

Mo.—Automobile Gasoline Co. v. City 
of St Louis. 32 S.W.2d 281, 826 Mo. 
435—^Viquesney v. Kansas City, 266 
S.W. 700, 305 Mo. 488. 

Tenn.—^McGill & Daugherty v, Kef- 
auver, 137 S.W.2d 279, 176 Tenn, 
667. 

37 C.J. p 211 note 27. 

Additional xuvenne 
Fact that a certain construction of 
sales tax statute would yield state 
two taxes instead of one, and hence 
more revenue, cannot a\’ail as a cri¬ 
terion of construction.—^Atlas Supply 
Co. V. Maxwell, 194 S.E. 117, 212 X. 
C. 624. 

Dealing ^ vazioos astidles 
Ordincmee taxing occupations, and 
providing that one having a business 
in which enumerated businesses were 
combined into one should pay pre¬ 
scribed tax for each of them, did not 
authorize or contemplate that one 
who had paid tax on his business 
should be required to pay additional 
tax for dealing in various articles of 
his stock in trade.—City of Sheridan 
V. Litman, 228 P. 628, 32 Wyo. 14. 
XBOidental aettivity 
A person’s or corporation’s actlvi- 
I ty, merely incidental to a primary 
I business and serving no other peraon 
or business, is not to be considered as 
intended to be separately or addition¬ 
ally taxed by city ordltkanoe wt stat¬ 
ute imposing license taxes for migag- 
ing in such business.— Stats ex i«L 
Dawes r. Kelson, 86 5o.2d 894, 166 
Pia. 899. 
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(1) In General 

Ordinarily tha imposition of more than one ticense 
or occupation tax by the same branch of the govern¬ 
ment, at the same time, on a person who pursues but 
one business or avocation constitutes double taxation; 
but a separate license or excise tax may be Imposed for 
separate and distinct occupations or privileges or classes 
thereof. 

As a general rule, at least where double taxa¬ 
tion is prohibited, one license or occupation tax 
only may be imposed by the same branch of the 
government, at the same time, on a person who 
pursues but one business or a%’ocation,^^ and, when 
a license tax to do a general business has been ex¬ 


acted, another license tax may^ not be imposed for 
the doing of a particular act or series of acts con¬ 
stituting an integral part of such business.^ How¬ 
ever, more than one privilege, occupation, or li¬ 
cense tax may be imposed on the same person or 
transaction where the two taxes do not constitute 
double taxation.2 So, where several separate and 
distinct occupations or privileges or classes there¬ 
of are pursued or exercised, a separate license tax 
may be imposed for each occupation, privilege, or 
class,3 notwithstanding the occupations are com¬ 
bined, or the privileges exercised, in one general 
i business;^ and this rule applies where a given li¬ 


as. Ga.—^Derst Baking Co. v. M^ayor 
and Aldermen of City of Savannah, 
179 S.R 793. 180 Ga. 510. 

Mo.—Cozpns atixis gnoted in Ed¬ 
monds V. City of St. Louis, 156 S. 
W.2d 619, 62^3. 348 Mo. 1063. 

37 C.L p 209 note 16. 

1. Ala.—^Hill Grocery Co. v. State, 
159 So. 269, 26 Ala.App. 302. 

Ga.—^Underwriters Salvage Co. of 
New York v. Citj' of Atlanta. 163 
S.E. 593. 174 Ga. 675—Corpus SnxiB 
guoted in Tinley v. City Council of 
Augusta, Ga..4pp., 159 S.E. 413, 55 
Ga.App. 153. 

Miss.—Stone v. Allis-Chalmers Mfg. 
Co., 5 So.2d 22S, 193 Miss. 294— 
Craig V, Ballard & Ballard Co., 196 
So. 23S. 159 Miss. 60. 

Mo.—Corpus Juris quoted In Ed¬ 
monds V. City of St. Louis. 156 S. 
W.2d 619. 623. 348 Mo. 1063. 

37 O.J. p 210 note 17. 

OrdisaxLca held not invalid 

Ordinance taxing manufacturer 
named sum plus a certain amount 
for each employee, did not divide oc¬ 
cupation into component parts, and 
tax occupation and again tax its com¬ 
ponent parts, where ordinance provid¬ 
ed that number of employees was 
used as unit of measurement to de¬ 
termine amount of tax,—^Marion 
Foundry Co. v. Landes. 147 N.B, 802, 
112 Ohio St 166. 

St, Ala.—Woco Pep Co. of Montgom¬ 
ery v. jCity of Montgomery, 121 So. 
64, 219 Ala. 73. 

.Vlaska.—U. S. v. Dasher, 9 Alaska 
719. 

Colo.—^Bedford v, Hartman Bros.. 89 
P.2d 554, 104 Colo. 190—People v. 
Texas Co.. 275 P. 896. 85 Colo. 289. 
Fla.—^Dunlop Tire & Rubber Co. v. 
Lee. 171 So. S-Sl, 126 Fla. 369— 
Liggett Drug Co. v. Lee, 171 So. 
326, 126 Fla. 359—Lee v. Willis. 169 
So. 213. 124 Fla. 689—Sharp v. 
Lanier. 166 So. 588. 123 Fla. 251— 
Afro-American Industrial & Bene¬ 
fit Ass’n V. State, 54 So. 883, 61 
Fla. 85. 

Idaho.—Idaho Gold Dredging Co. y. 
Balderston, 78 P.2d 105, 58 Idaho 
692. 

IlL—^B*ranklin County Coal Co. t. 


Ames, 194 N.B. 268. 359 Ill. 178— 
Union Cent Life Ins. Co. v. Lowe, 
182 N.B. 611, 849 Ill. 464—People v. 
Deep Rock Oil Corporation, 175 N. 
E. 572, 343 Ill. 3SS. 

Iowa.—State v. Logsdon, 248 N.W. 

4. 215 Iowa 1297. 

Md.—Read Drug & Chemical Co. v. 

Claypoole, 166 A. 742, 165 Md. 250. 
Mich.—Kull V. Michigan State Apple 
Commission. 298 N.W. 250, 296 
Mich. 262—^Vassan v. Minneapolis. 

I St P. & S. S. M. Ry. Co., 212 N.W. 

I 78, 237 Mich. 464. 

I Idiss.—^Notgrass Drug Co. v. State ex 
I rel. Rice. 165 So. 8S4. 175 Miss. 
338. 

Mo.—Ex parte Asotsky. 5 S.W.2d 22, 
319 Mo. 810, 62 AJLR, 95. 

Mont.—^Pioneer Motors v. State High¬ 
way Commission. 165 P.2d 796. 

N.T.—Sears. Roebuck & Co. v. Mc- 
Goldrick, 18 N.B.2d 25. 279 N.T. 
184, reargument denied 20 N.E.2d 
18. 280 N.Y. 570. 

N.C.—State v. Bridgers, 189 S.B. 869. 
211 N.C. 235—State v. Ev'ans, 171 

5. E. 640, 205 N.C. 434. 

OkL—^Ex parte Marler, 882 P. 353, 
140 OkL 194. 

Pa.—City of Philadelphia v. Heinel 
Motors, 16 A.2d 761, 142 Pa.Super. 
493—Stanley Co. of America v. 
Boardman, Com.Pl., 46 Dauph.Co. 
859. 

Tenn.—Home Building & Loan Ass'n 
of Memphis v. Graham. 296 S.W. 
10, 155 Tenn. 524—Camden Fire 
Ins. Ass*n v. Haston. 884 S.W. 905, 
153 Tenn. 675. 

Matter of admlsistratioa. 

The objection, that an occupation 
tax on chain stores for the privilege 
of distributing goods from warehous¬ 
es to retail stores imposed double 
taxation because tbe record shows 
that some merchandise stored in 
chain store warehouses was pur¬ 
chased from wholesalers who had al¬ 
ready paid the tax, presented a mat¬ 
ter of administration only, entitling 
the chain companies to relief^ not 
against the law itself, but against 
levies which may be sought to he I 
collected thereunder.—Benjamin j 
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Franklin Thrift Stores v. Henneford, 
60 P.2d 86, 187 Wash. 472. 

3. U.S.—^Utah Power & Light Co. v. 

Pfost, D.C.Idaho. 52 P.2d 226. 

Ala.—^Brown Plumbing & Heating 
Co. V. McDowell, 200 So. 104, 240 
Ala. 485—City of Enterprise v. 
Fleming, 199 So. 691, 240 Ala. 460. 
Ark.—^Town of Newark v. Edwards. 

185 S.W.2d 925, 298 Ark. 276. 

Fla.—^Bentley-Gray Dry Goods Co. v. 
City of Tampa, 188 So. 758, 137 Fla. 
641—^Florida Sugar Distributors v. 
Wood. 184 So. 641, 1*35 Fla. 126. 

Ga.—^Derst Baking Co. v. Mayor and 
Aldermen of City of Savannah. 179 
S.R 763. 180 Ga. 510. 

Ky.—Shanks v. Kentucky Independ¬ 
ent Oil Qo., 8 S.W.2d 383, 225 Ky. 
303. 

La.—^Lionel’s Cigar Store v. McFar¬ 
land. Ill So. 341, 162 956. 

Mich.—C. ‘F. Smith Co. v. Fitzgerald, 
259 N.W. 352, 270 Mich. 659. appeal 
dismissed C. F. Smith Co. v. At¬ 
wood, 56 S.Ct. 115, 296 U.S. 659, 80 
L.Ed. 470. 

Miss.—Corpus JWs cited in Postal 
Telegraph-Cable Co. v. MUler, 124 
So. 434, 436, 155 Miss. 522. 

Mo.—^Edmonds v, City of St. Louis, 
156 S.W.2d 619, > 348 Mo. 1063— 
State ex reL People's Motorbus Co. 
of St, Louis V- Blaine, 58 S.W.2d 
975, 332 Mo. 682. 

Ohio.—Levitt V. City of Cleveland, 
178 N.R 393. 40 Ohio App. 40<3. 
Wash.—^Drury the Tailor v. Jenner. 

122 P.2d 493, 12 Wash.2d 508. 

Wyo.—City of Sheridan v. Litman. 

228 P. 628, 32 Wyo. 14. 

•37 C.J. p 210 note 18. 

Tehioies 

Where separate license taxes are 
Imposed on vehicles used generally, 
and those used in ceirtain occupa¬ 
tions, a person who uses vehicles in 
one of those occupations must pay 
both taxes.—FL Smith v. Scruggs, 
69 S.W. 679, 70 Ark. 549, 91 Am.S.R. 
100, 58 L.RAu 821—37 Q.J. p 229 note 
18. 

4, Ga.—Derst Baking Co, v. Mayor 
and AJdermen of City of Savan¬ 
nah, 179 S.R 763, 180 Ga. 510. 
Miss.— Cosepns Jtucis cited in Postal 
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cense tax is imposed for a given occtipation and an 
additional tax for additional agencies or instru¬ 
mentalities of such occupation.5 It has also been 
held that double taxation in the prohibited sense 
does not result from the levy of two or more excise, 
occupation, or license taxes for different purpos¬ 
es,® or pursuant to two different powers of gov¬ 
ernment,^ or where both exactions amount to one 
excise .or license tax,® as where the second tax 
merely effects an increase in the tax on a particu¬ 
lar item.® Other instances which do not involve 
prohibited double* taxation occur where the excise 
or license tax or taxes are paid by different per- 
sonsi® or in coimection with different transac¬ 
tions.^^ 

Same business at different places. Where a per¬ 
son conducts the same business at several different 
places, as a general rule he must procure the re¬ 
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quired license or pay the required tax for each es¬ 
tablishment,^2 unless, under particular statutes or 
ordinances, only one license or tax is required.^® 

Tax by different branches of government The 
restriction against double taxation is not violated 
by the imposition of separate license taxes on the 
same occupation or privilege b}’ different political 
branches of the govemment,^^ in so far as they 
have concurrent powers so to do, as discussed su¬ 
pra § 11; and the mere fact that a person pays 
a license or prhnlege tax to the state does not pre¬ 
vent a municipality from imposing a tax on such 
occupation or pri\'ilege^5 except, as discussed infra 
§ 25, where the state tax or license is imposed in 
lieu of all other taxes and licenses. Different states 
may each impose a license or privilege tax on oc¬ 
cupations pursued or privileges exercised within 
each state.i® 


Telegraph-Cable Co. v. Miller, 124 
So. 434, 436, laS Miss. 622. 

37 C.J. p 210 note 19. 

5. Fla.—State ex reL Goodwin v. 

Milbum, 168 So. 884, 118 Fla. 211. 
JTJ". — ^Ringr V. Boroush of North Ar- 
Unsrton, 48 A.2d 705. 

N.C.—State v. Hushes, 137 S.R 819, 
193 N.C. 847. 

37 C.J. p 210 note 20. 

& Ill.—Bardon v. Nudelman, 15 N. 
E.2d 838, 369 IlL 214, 117 A.li.R. 
683. 

N.M.—State ex reL Atty, Gen. v. Titt- 
mann, 75 P.2d 701, 42 N.M. 76. 
Beveuoe and polioe r^rnlstioii 
The imposition of one license tax 
for the purpose of revenue and an¬ 
other for the purposes of police reg¬ 
ulation does not involve double tax¬ 
ation.—^Hertz Drivurself Stations v. 
City of liouisville, 172 S.W.2d 207, 
294 Ky. 668, 147 A.LuR. 306—Harco 
Corporation v. Martin, 112 S.W.2d 
693, 271 Ky. 572. 

Banality and nnlfozniity 

(1) The exaction of a tax from all 
attorneys to raise funds to defray 
the expenses of the board of commis¬ 
sioners of the state bar, and of a li¬ 
cense tax along with all others sub¬ 
ject to privilege taxes under the 
sales tax act, and of the privilege 
tax itself for revenue purposes meas¬ 
ured by volume of taxpayers* busi¬ 
ness is not unconstitutional as dou¬ 
ble taxation, since all the taxes are 
equal and uniform on the several 
subjects of taxation.—State ex rel. 
Attorney General v. Tlttmann, 75 P. 
2d 701, 42 N.M. 76. 

(2) Equality and uniformity gen¬ 
erally see supra § 22. 

7. Tex.—City of Beaumont v. Sam*s 
•Loan Office, 31 S.W.2d 882, reversed 
on other grounds Sam’s Loan Of¬ 


fice V. City of Beaumont. Com.App., 
49 S.TV.2d 10S9. 

& CaL—^Zngels v. Biley. 53 P.2d 939. 

5 CaL2d 154. 103 A.L.R. 1. 

Fla.—Amos v. Gunn, 94 So. 615, 84 
Fla« 285. 

9. Idaho.—Lyons v. Bottolfsen, 101 
P.2d 1, 61 Idaho 281. 
la Ala.—Brown Plumbing & Heat¬ 
ing Co. V. McDowell, 200 So. 104, 
240 Ala. 485. 

IlL—^People V. Werner, 5 N.E.2d 238, 
384 lU. 594. 

Pa.—^Blauner’s v. City of Philadel¬ 
phia, 198 A. 889, 330 Fa. 342. 
Philippine.—^Hermanos v. Hord, 10 
Philippine 218. 

U. Pa.-^ty of Philadelphia v. 
Heinel Motors, 16 A.2d 761, 142 
Pa.Super. 493. 

Va..—S. & Lu ’Straus Beverage Corp. 

V. Conunonwealth, 41 S.E.2d 76, 
185 Va. 1065. 

12. Ala.—State v. Cable-Burton Pl¬ 
ano Co., 150 So. 704, 227 Ala. 399. 
CaL—Corpus Juris cited in American 
Locker Co. v. City of Long Beach, 
App.. 170 P.2d 1005, 1009. 

Ga.—Atlanta Laundries v. Harrison. 
162 S.EL 912, 174 Ga. 448—Fox 
Mfg. Co. V. City olf Atlanta, 139 S. 
R 343, 164 Ga. 672—Goldstein v. 
State Revenue Commission, ITS S. 
R 164, 50 .GaApp. 317. 

Miss.—^Robertson v. Texas Oil Co., 
106 So. 449, 141 Miss. 356. 

Neb.—^Nash-Flnch Qo. v. Beal, 248 N. 

W. 374, 124 Neb. 835. 

N.J.—Ring V, Borough of North Ar¬ 
lington. 48 A.2d 705. 

Pa.—Commonwealth v. Childs Dining 
Hall Co., 32 Pa.Super. 467. 

Tenn.—^B. & B. Chevrolet Co. v. Hall, 
98 S.W.2d 82, 170 Tenn. 540. 

37 C.J. p 210 note SL 
Sale of sntosuobiles 
Places maintained for sale of used 
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automobiles apart from principal 
places of business of dealers were 
not parts of^ or adjuncts to, principal 
businesses, and dealers were liable 
tof sales at such places under stat¬ 
ute imposing tax on automobile deal¬ 
er, for sale “at any other place than 
his principal place of business;** but 
statute would not include sale of 
used automobiles at lot adjacent to 
place where new automobiles were 
sold, in view of rule requiring con¬ 
struction of taxing statute favorable 
to taxpayer.—^B. & B. Chevrolet Co. 
V. HalL 98 S.W.2d 82. 170 Tenn. 540. 

13. Ala.—State v. Ivy Leaf & Piper 
Coal Co., 105 So. 437, 21 A3a.App. 
85. 

CaL—Corpus Juris cited iu American 
Locker Co. v. City of Long Beach, 
App., 170 P.2d 1005. 1009. 

37 C.J. p 210 note 23. 

14. N.M.—Contlnentfd Oil Co, v. 
City of Santa Pe, 15 P.2d 867, 36 
N.M. 843. 

Pa.—Stoudt V. City df Philadelphia. 

33 Pa.Dist. & Co. 222. 

37 C.J. p 211 note 28—42 C.J. p 866 
note SI. 

PedersI and state tax 

Fact that no deduction in statute 
imposing state tax on tobacco prod¬ 
ucts sold at retail is made for fed¬ 
eral excise tax paid by manufactur¬ 
ers does not make tax statute inval¬ 
id since a retailer does not pay fed¬ 
eral tax except as it is included in 
price charged by wholesaler.—^Ha¬ 
vens V. Attorney General, 14 A.2d 
636, 91 N.H. 115. 

15- Ky.—^Adams Express Co. t. City 
of Louisville, 7 Ky.Op. 355. 

N.M.—Continental Oil Co. v. City of 
Santa Fe, 15 P.2d 667, 36 K.3C. 343. 
37 C.J. p 211 note 30. 

10. IJ.S.—Dixie Greyhound Lines v. 
McCarrolI, D.CArk., 22 F.Supp. 985. 
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(2,) License or Privilege Tax, and Property 
or Other Tax 

Tli« imposition of an excise, privilefle, occupation, or 
license tax on a subject different from that covered by 
another tax is not doubie taxation in the prohibited 
sense. 

Constitutional restrictions against double taxa¬ 
tion do not preclude the imposition of a license or 
excise tax on an occupation or privilege in addition 
to a tax of another nature levied on a different 
subject,!" such as an ad valorem or other tax on 
the property used in connection with the occupa¬ 
tion or privilege involved.!® Accordingly license, 
excise, occupation, or privilege taxes may be im¬ 
posed in addition to admission taxes,!® income tax¬ 
es,®® poll taxes,®! or sales taxes,®® or in addition 
to a general revenue measure.®® 

§ 25. License or Occupation Tax in Lieu of 
Other Licenses or Taxes 

If th« constitution to permits, an occupation or 


privilege tax may be imposed by the state on an occu. 
pation or privilege in lieu of all other licenses or taxes 
thereon. 

Under some constitutions and statutes an occu¬ 
pation or privilege tax may be imposed by the 
state legislature on an occupation or privilege in 
lieu of all other licenses or taxes thereon.®^ In 
the absence of constitutional or statutory prpvisions 
to this effect, however, the payment of a license 
fee or tax does not operate as an exemption from 
other taxation;®® neither will the paj^ment of an 
insufficient privilege tax, under a statute of this 
nature, relieve from the payment of other taxes.®® 
Under some constitutional provisions the legisla¬ 
ture is prohibited from enacting a law permitting 
the payment of a license to the state and relieving 
the person making it from the payment of all other 
license taxes.®"^ 


IT, Pa.—^Commonwealth v. Globe 
Furnishing Co., ISS A. 170, 324 Pa. 
ISC. 

A x«taU salM tax was not invalid 
as to various corporations as 

a duplication of the capital stock tax 
since the stock tax is a tax on assets, 
whereas the sales tax is a tax on 
transactions.—Blauner*8 v. City of 
Philadelphia. 19S A. SSS. 330 P«u 312. 
DUrsansat attrllmtsB 
A tax may be levied on one attri- 
Imte relating to a transaction Involv¬ 
ing a purchase or sale, and in anoth¬ 
er instance a tax may be levied on 
the attribute of ownership which 
concerns the use of property as dis¬ 
tinguished from the transaction 
which in%’olves the acquisition of the 
property that enables the use.—Wil- 
liamsburgh Power Plant Corporation 
r. City of New York, 7 N.Y.S.2d 326, 
25$ App.Div. 214, affirmed 20 N.R2d 
12. 2S6 N.Y. 551. 

IMm Aria.—City of Glendale t. Betty, 
43 P.2d 206, 45 Ariz. 327—TerreU v. 
llclk>nald, 235 P. 4S5, 32 Arlz. 30. 
Cal.—McAdams Oil Co. v. City of Los 
Angeles, 59 P.2d 729, 32 Cal.App.2d 
>$>. 

Pla.—Florida Sugar Distributors t. 
Wood, 184 So. $41, 135 Fla. 126— 
Hiers T, Mitchell, 116 So. 81, 95 
Fla. 345. 

Idaho.—Idaho Gold Dredging Co. v. 
Balderston. 78 P.2d 105. 55 Idaho 

692. 

Til.—People T, Deep Rock Oil Corpo¬ 
ration, 175 N.E. 572. 343 Ill. SS8. 
Ind.—Gafin V. Bracken, 146 N.EL 109, 
193 Ind. 331. 

Ky.—^Harco Corporation v. Martin. 

112 S.W.2d 693, 271 Ky. 572, 

Mich.—Banner laundering Co. v. 
Gundry, 298 K.W. 73, 297 Mich. 


419—C. P. Smith Co. v. Fitzgerald. 
259 N.W. 352. 270 Mich. 659. appeal 
dismissed C. P. Smith Co. v. At¬ 
wood. 56 S.Ct. 115, 206 U.S. 659. SO 
L.Bd. 470. 

Miss.—Yazoo & M. V. R. Co. v. Board 
of Mississippi Levee Corners. 195 
So. 704, 158 Miss. S89. appeal dis¬ 
missed 61 S.Ct. 21. 311 XJ.S. 607, 85 
L.Ed. 3S4. 

Okl.—Ex parte Marler, 2S2 P. 853, 140 
Okl, 194. 

Pa.—Blauner*s v. City of Philadel¬ 
phia, 19S A. 8S9. 330 Pa. 342— 
Commonwealth v. Globe Furnishing 
Co.. ISS A. 170. 324 Pa. 180—In re 
Trust Company Brokers, 43 Pa.Co. 
645. 

Tex.—Ex parte Walker, 52 S.W.2d 
266, 121 Tex,Cr. 143. 

Va,—^Norfolk & W. R. Co. v. Suffolk. 

. 49 S.E. 65S. 103 Va. 49S—Postal 
Telegraph-Cable Co. v. City of Nor- 
folk, 43 S.E, 207, lOl Va. 125. * 
Wyo,—City of Sheridan v. Litman. 

22S P. 628, 32 Wyo. 14. 

37 C.J. p 211 note 33—12 q.J. p 665 
note 49. 

19, U.S.—Ringling Bros.-Bamum & 
Bailey Combined Shows v. Shep¬ 
pard, C.C..\.Tex., 123 P.2d 773, cer¬ 
tiorari denied 62 S.Ct. 1309, 316 

U. S. 704, 86 L.Ed. 1772. 

SKk Idaho.—Idaho Gold Dredging Co. 

V. Balderston. 78 P.2d 103, 58 Idaho 
692. 

La.—State v. Volkman, 20 La.Ann. 
5&5. 

—^In re Opinion of the Justices, 
190 A. 801, 8S N.H, 500. 

Va.—Commonwealth v. Werth, 82 S. 
E. 695, 116 Va. 604, Ann.Cas.l916D 
1263. 

37 C.J. p 212 note 38. 
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21. Ga.—^Bnrch v. Savannah, 42 Ga. 
596. 

22. Mich.—C. P. Smith Co. v. Fitz¬ 
gerald, 259 N.W. 852, 270 Mich. 659, 
appeal dismissed CX F. Smith Co. v. 
Atwood, 56 S.Ct. 115, 296 U.S. 659, 
80 KEd. 476. 

2A Pa.—Commonwealth v, Harris¬ 
burg Light & Power Co., 130 A. 
412, 284 Pa. ITS. 

24. Tex.—Corpus Juris dted in 
Payne v, Massey. 196 S.W.2d 493, 
497. 

37 C.J. p 212 notes 41, 48. 

Power of municipality to impose li¬ 
cense fee or tax where state has 
assumed exclusive power over sub¬ 
ject see supra 9 11. 

2B. Wash.—Chehalis Boom Co. v. 
Chehalis County, 63 P, 1123, 24 
Wash. 135. 

37 C.J. p 2X2 note 44. 

Double taxation see supra $ 24. 
Exemptions from license tax see in¬ 
fra 9 31. 

28. Miss.—Oxford Bank v. Oxford 
12 So. 203, 76 Miss. 504. 

27. Ala.—^Exchange Drug Co. v. 
State Tax Commission, 117 So. 673, 
215 Ala. 115, followed in 122 So. 
917, 219 Ala. 701 and appeal dis¬ 
missed Exchange Drug Co. v. Mc- 
Neel, 49 S.Ct. 176, 278 U.S. 577, 
73 L.Ed. 515, and Exchange Drug 
Co, V. Long, 59 S.Ct. 244, 281 U.S. 
693, 74 L.Ed. 1122. 

31 C.J. p 212 note 43 £aL [b]. 
Ziniitailon of mle 
Constitutional provision applies 
only where right of both county and 
municipality to levy like tax is de¬ 
nied, and an act imposing a state li¬ 
cense tax and denying the right of 
county only to Izqxkwo a like tax is 
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D. SUBJECTS OF LICEXSE OR TAX 


§ 26. General Rules 

a. In general 

b. Situs or location 

a. In General 

The state, or subdivisions or agencies to v^om it has 
delegated the power, may impose a license, privilege, oc¬ 
cupation, sales, use, or other excise tax on any or ail 
lawful occupations, trades, professions, callings, or sub¬ 
jects, whether engaged in by individuals, corporations, 
firms, or associations, except as the right may be lim¬ 
ited by federal or state constitutional provisions. 

The state legislature, either by itself or by dele¬ 
gation of its power to municipal corporations, or 
other subdivisions or agencies, in its discretion, may 
impose a license, privilege, occupation, sales, use, 
or other excise tax on any or all lawful occupa¬ 
tions, trades, professions, businesses, callings, or 
subjects,2S except where constitutional provisions, 
federal or state, considered generally supra §§ 21- 
24, limit the power to exact a license or to impose 
a tax,2^ or in case of a municipalit}-, except in so 
far as its power in this respect is limited by con¬ 
stitution or statute, as considered supra § 10. 

As affected by purpose of license or tax. It is 
generally proper to impose a license fee or tax for 
purposes of regulation generally on businesses, oc¬ 


cupations, and privileges "which are inherently 
harmful or involve danger to the public health, 
safety, morals, or welfare,3<> or where a special 
benefit is conferred at the expense of the general^ 
public.31 However, a license or license fee for 
purposes of regulation generally may not be im¬ 
posed on a business, occupation, or privilege which 
ne^s no regulation, as where it does not affect or 
involve the public health, comfort, safety, or wel 
fare.ss although it does not follow that only such 
occupations as might be inhibited or regulated un¬ 
der the police power may be required to take out 
a license in order legally to transact business, 
as such power also extends to some useful occupa¬ 
tions and privileges,^^ and it has been stated that 
a license may be required of any business, how¬ 
ever lawful and honest, provided the requirements 
are not arbitrary and unreasonable.^^ On the oth¬ 
er hand, pririlege or occupation taxes for the pur¬ 
pose of raising revenue may be imposed on any 
business, pursuit, trade, profession, vocation, or 
calling,-® or on all businesses, pursuits, trades, pro¬ 
fessions, \T>cations, or callings.®^ 

A right uliich is free and open to all is not sub¬ 
ject to a license®® or tax.®® 


valid.—^Bxchange Dru^ Qo. v. State 
Tax Commission, 117 So. 673, 21$ Ala. 
115, followed in 122 So. 917, 219 Ala. 
701 and appeal dismissed Exchange 
Drug Co. V. McNeel, 49 S.Ot. 176, 278 
U.S. 577, 73 Ii.Ed. 515, and Exchange 
Drug Co. V. iLiong, 50 S.Ct. 244, 281 
U.S. 693, 74 L.Bd. 1122. 

Statute sot Invalid 
Ala.—City of Birmingham v. Home 
Ins. Co., 19i8 So. 716, 240 Ala. 195. 

S8. Conn.—State v. Kievman. 16S A. 

601, 116 Conn. 458, SS A.UR. 962. 
Ga.—City of Newnan v. Atlanta 
Laundries. 162 S.R 497, 174 Ga. 99, 
87 A.Li.R. 507, appeal dismissed At¬ 
lanta Iiaundries, Inc., v. City of 
Xewnan, 52 S.Ct. 495, 2S6 n.S. 52$, 
76 L.Ed. 1269. f 

III—^Dr. Allison, Dentist, Inc. v. Alli¬ 
son, 196 N.E. 799, 360 Ill. 638. 

La.—State v. Heymann, 151 So. 901, 
178 La. 479. 

Mass.—In re Opinion of the Justices, 
186 N.E. 490, 282 Mass. 619. 

37 C.J. p 214 note 82. 

Power to license or tax generally see 
supra SS 4-11. 

Public policy of Florida, as a tour¬ 
ist and playground state, is toward 
encouragement, and not repression, 
in licensing and sanctioning the oper¬ 
ation of places of amusement which 
are harmless In themselves, notwith¬ 


standing they may become injurious 
to public morals and welfare when 
conducted in an objectionable man¬ 
ner.—^Inglis V. Rymer, 152 So. 4, 113 
na. 732. 

29. La—Shreveport v. Stringfellow, 
68 So. 951. 137 La 552. 

37 C.J. p 215 note 84. 

Exemptions generally see infra S 31. 

SIX. Conn.—State v. Kievman, 165 A. 

601, 116 qonn. 45S, SS A,LR. 962. 
3Xass.^In re Opinion of the Justices, 
1 S6 N.E. 490, 282 Mass. 619. 

37 C.J. p 215 note 87. 

Object of license or license fee or tax 
generally see supra I 2. 

Sight to obtain license 
An individual has no inherent right 
to a license to conduct a business 
which by its nature is so edfected 
with the public interest as to be the 
proper subject for strict police regu- 
latioa such as professional wrest¬ 
ling, which may be wholly prohibit¬ 
ed.—^Ward V. Drennon, Ga, 40 S.E.2d 
649. 

31. Ohio.—Marmet v. State, 12 N.B. 
463, 45 Ohio St. 63. 

32. Arh.—Davies v. Hot Springs, 217 
S.Vr. 769, 1-41 Ark. 52L 

37 CJr. p 215 note 91, 

Power of state to license business or 
occupation of common right see 
supra I 6. 


33. IlL—Banta v. Chicago. 50 X.E. 
233, 172 DL 204, 40 LuR.A. 611. 

Vnisanoe not pTezegnisito 

Business may be regulated al¬ 
though not nuisance per se.—State v. 
Kievman, 165 A. 601, 116 Conn. 45S, 
SS A.L.R. 962. 

34. Cat—^Aaroe v. Crosby, 192 P. 97. 
48 Cal.App. 422. 

37 C.J. p 213 note 90. 

35. Ga—City of Xewman v. Atlan¬ 
ta Laundries, 162 S.E. 497, 174 Ga. 
99, 87 A.L.R. 507, appeal dismissed 
Atlanta Laundries Inc. v. City of 
Newman, 52 S.Ct. 493, 286 U.S. 526, 
76 LEd. 1269. 

36. S.D.—State ex reL Botkin v. 
Welsh, 251 N.W. 189, 61 S.D. 598. 
followed in Flannery v. Welsh, 251 
N.W. 216, 61 S.D. 656. 

37 C.J. p 215 note 92. 

37. S.D.—^State ex reL Botkin v. 
Welsh. 251 N.W. 189, 61 S.D. 693, 
followed in Flannery v. Welsh. 251 
N.W. 216. 61 S.D. 656. 

38. 111.—Chicago v. Collins, 51 NJR 
907, 175 Ill. 445. 67 A2n.S.R. 224, 49 
KRJL 408. 

37 C.J. p 215 note 93. 

39. U.S.—J. & A. Pfelberg Qo. v. 
Dawson. D.C.Ky., 2T4 F. 4ti. af¬ 
firmed 41 S.Ct. 272, 256 OS. M, 66 
UEd. 633. 

37 C.J. p 215 note 94. 
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Persons subject to license. As a general rule all 
persons, whether corporations, firms, associations, 
or individuals who engage in a particular occupa¬ 
tion or enjoy a particular privilege, are subject to 
a license or license tax on such occupation or priv¬ 
ilege,^'^ including a corporation acting as executor 
of a or one carrj’ing on the business taxed 

as agent of another.^- A charitable organization i 
engaged in carrying on a business, trade, or pro- j 
fession is subject to a license on such business, 
trade, or profession,'* 3 License taxes may be im¬ 
posed on nonresidents whose vocations are pur¬ 
sued as a continued activity within the territorial ; 
limits of the taxing body.-*'* A person cannot avoid 
a tax on a taxable business by also engaging in 
,'i nontaxable business.^ 5 

Construction of coniracis. The rule that an am¬ 


biguity in a statute imposing a tax is to be re¬ 
solved in favor of the taxpa 3 'er, considered supra § 
13, is not applicable to the construction of a writ¬ 
ten contract for the purpose of determining wheth¬ 
er it creates a taxable transaction.^® 

b. Situs or Location 

The situs or location of a sale, occupation or busi- 
ness, or use must be within the taxing district in order 
for it to be taxable under a sales, privilege, or use tax. 

The situs of a sale is controlling in determining 
whether it is taxable under a sales tax.^^ Sales 
which take place outside the state or taxing dis¬ 
trict are not subject to a sales tax,but sales which 
take place therein are subject to a sales tax.^® The 
citizenship of the seller is not controlling in de¬ 
termining whether a sale is taxable.®® 


40u La.—State v. Pittsburgh Testing 
Laboratory Corporation, 13 So.Zd 
710, 2 h3 147. 

TtrX.—State v. City of El Paso. 143 
S,TV‘.2d 366. 135 Tex. 359. 

C.J. p 2X5 note 96. 
rartwular pers-**ns see infra § 30. 
Persons liable for license fee or tax 
see infra 5 47. 

Bnraaii maintained by railroads to 
provide ser\'ice of publishing tariffs 
was subject to occupation tax on per¬ 
sons engaging in business activities. 
—^Xorth Pacific Coast Freight Bureau 

V. State. 122 P.2d 4$7. 12 Wash.2d 
563. 

CozpoiaticA 

Statute taxing a corporation en¬ 
gaging in any business on which an 
cccupation tax is imposed on or aft¬ 
er the beginning of the Quarter for 
which thv tax is imposed applies to 
every corporation, whether new or 
>.'Id and whether the business en¬ 
gaged in is started for the first time 
or one already established.—Shep- 
rard v. Lone Star Gas Co., Tex.Civ, 
App.. 195 S,W.2d 1013. 

Halpazs 

Helpers of persons licensed to en¬ 
cage in trade or profession are not 
tnUuded in legislation regulating 
^uch trade or profession.—^^lorrow v. 
Slate. 147 S.lV.2d 248. 140 Tex.Cr. 
5s6. 

Oa public tborouglifarMi 
Those urho employ public thor¬ 
oughfares for plying their vocations 
are peculiarly subject to occupation 
taxes.—Portland Van & Storage Co. 
V, Hoss, 9 P.2d 122, 139 Or. 434, 81 
A.L.R. 1136. 

4L Hawaii.—Hawaiian Trust Co. v. 
Borthwick. 34 Hawaii 493. 

Ala.—State v. Retail Credit Co., 
LSI Sc. 474, 23 Ala.App. 56S, ceiv 
tiorari denied 151 So. 47S, 327 Ala. 
577. 


Ga.—Underwriters Salvage Qo, of 
Xew York v. City of Atlanta, 163 
S.R S93, 174 Ga. 678. 

ZUfiidasil of princi p al ' s btudness 
Subsidiary cox^oration whose en¬ 
tire business Is of the kind on which 
a tax is imposed is subject to such 
tax notwithstanding its business is 
mere incident in business of parent 
companies.—Underwriters Salvage 

Co. of Xew York v. City of Atlanta, 
163 S.E. 893. 174 Ga. 678. 

43. Ala.—Mobile v. Kierman, 54 So. 
102. 170 Ala. 449. 

HawalL—Bishop v. Hill. 33 Hawaii 
371. 

44. Ky.—City of Mayfield v. Reed, 
127 S.W.2d 547, 278 Ky. 5—Com¬ 
monwealth V, Kelley, 17 S.W.2d 
1017, 229 Ky. 722—W. T. Sistrunk 
& Co. V. City of Paris, 266 S.W. 
656, 203 Ky. S35—Young & Jones 

V. Town of CampbellsviUe, 250 S. 

W. 979, 199 Ky. 284. 

foreign corporation which main¬ 
tained an office and solicited sales 
in the forum for lots in cemetery In 
adjoining state was engaging in 
business in the forum.—Cedar Hill 
Cemetery Corporation v. District of 
Columbia, 124 F.2d 2S6, 75 U.S.App. 

D.C. 84. 

4& La.—State v. El Rito Transp. 

Co., 190 So. 303, 193 La. 548. 

Power of state to impose license or 
privilege tax on intra-state busi¬ 
ness of person who also engages In 
interstate business see Commerce 
93 111-118. 

46. W.Va.—Charleston Transit Co. 

V. James, 4 S.E.2d 297, 121 W.Va. 
412, 

47. Ark.—Johnson v. Cook, 192 S. 

W. 2d 97«, 209 Ark. 872—State ex 
rel. Commissioner of Revenues v. 
Hollis & Co., 190 S.W.2d 986. 209 
Aric. 45S. 

48. Ark.—State ex rri. Commission¬ 
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er of Revenues v. Hollis & Co., 
supra. 

La.—State v. DeSoto Wholesale Gro- 
cer^” Co.. 165 So. 2, 183 ILia. 829. 
Tex.—^Sheppard v. Musser, Civ.App.. 
89 S.W.2d 222, modified on other 
grounds 92 S.W.2d 219, 127 Tex. 
193, dismissed Musser v. Sheppard, 
57 S.Ot 121, 299 IT.S. 513, 81 LJESd. 
379. 

Belivezy 

Sales which are not consummated 
until delivery is made at a place out¬ 
side the territorial limits of the tcuc- 
ing district are not taxable.—C. G. 
Gunther^s Sons v. McGoldrick, 18 N. 

E.2d 12, 279 N.Y. 148. 

Place of origia 

Under statute excepting from the 
sales ta|: any transaction originating 
and/or consummated outside the ter¬ 
ritorial limits of the city imposing 
the tax, a sale Is not taxable where 
the contract originated outside such 
territorial limits, although' the sale 
was consummated therein.—Nation¬ 
al Cash Register Co. v. Taylor, 297 

X.Y.S. 169, 252 App.Div. 90, affirmed 
11 X.B.2d 881. 276 X.Y. 208, certiorari 
denied McGoldrick v. National Cash 
Register Co.. 58 S.Ct 759, 808 U.S. 
656, 82 L.Ed. 1115. 

48. Kan.—Montgomery Ward & Co. 
V. State Commission of Revenue 
and Taxation, f33 P.2d IOC'S, 156 
Klan. 408. 

La.—^State v. DeSoto Wholesale Gro¬ 
cery Co., 165 So. 2, 183 La. 829. 
Telegraphed flowers 
Sale is within state where florist, 
pursuant to a telegraphic order from 
a florist outside the state, delivers 
flowers to a point within the state.— 
Johnson v. Cook, 192 S.W.2d 975, 209 
Ark. 872. 

50. Ark.—Johnson v. Cook, supra— 
State ex reL Commissioner of Rev¬ 
enues V. HoUis & Cow, 190 S.W.2d 
98$, 209 Ark. 455. 
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A business or occupation must be carried on with¬ 
in the state or taxing district in order to be subject 
to a business or occupation tax.5i However, busi¬ 
nesses and occupations which are conducted in part 
onl}’ within the environs of the taxing body have 
been held subject to such a tax.^^ ^ ^ax on the 
business or occupation of making sales may include 
as a part of the business taxed sales made or com¬ 
pleted any place, either inside or outside the tax¬ 
ing district, provided they are made in the course 
of a business or occupation located within the dis¬ 
trict,53 although, where the statute or ordinance so 
provides, the sales must be made within the terri¬ 
torial limits of the taxing entity.5^ 

A tax on the solicitation of business for services 
to be performed outside the taxing entity has been 
held not to be applicable to one who renders no 
service to his customers outside the taxing entity.55 


Under a statute taxing services performed in the 
state, only ser\ices performed in the state are sub¬ 
ject to the tax.58 

Use taxes are taxes on property used or con¬ 
sumed in the state.57 WTiere the taxability of ar¬ 
ticles used, stored, or consumed in the state is re¬ 
stricted to those not subject to a sales tax or tax 
on the privilege of making sales, they are taxable 
because of such use, \vhether purchased in the state 
or elsewhere,53 and even though the property is 
not manufactured, and cannot be purchased, in the 
state.53 Such a tax is in general designed to be 
imposed on the use, storage, or consumption of 
property brought into the state, after it has come to 
rest in the state,®® and in reality ordinarily affects 
only property purchased outside the state.®^ Under 
some statutes it applies only to merchandise pur¬ 
chased outside the state and brought therein.®^ 


51, Ill.—Bx-Cell-O Corporation v. 
McEZibbin, 60 N.E.2d 505, 38^ Dl. 
316—Standard Oil Co. v. Depart¬ 
ment of Finance, 48 N.R2d 514, 
3S3 Ill. 136. 

Pa.—Appeal of Capital Bakers, Inc., 
Com.Pl., 18 161. 

Aatboiity of foreign company’s 
agents 

The tax liability of foreign compa¬ 
ny seeking retail outlet in state 
through some agency is not deter¬ 
mined by the mere finding that an 
independent contractual relationship 
did or did not exist, but Is to be 
gathered from the extent of the au¬ 
thority the principal has conferred 
on the agency selected to represent 
him in the state, and the part of the 
business of selling the agency is au¬ 
thorized to perform.—^Ex-Cell-O Cor¬ 
poration V. McKibbin, 60 N.R2d 505, 
3S3 Ill. 316. 

SoUcitatioa of ordeoes within state 
is not carrying on business of mak¬ 
ing retail sales in state so as to sub¬ 
ject foreign company to tax.—Ayr¬ 
shire Patoka Collieries Corporation 

V. Xudelman, 50 N.B.2d 509, 883 lU. 
345—^Allis-Chalmers Mfg. Co. v. 
Wright, '50 N.E.2d 508, 883 m.' 363— 
Ex-Cell-O Cori>oratlon v: McKibbin, 
50 N.E.2d 505, 383 IlL 316. 

Tezzltozial extent 
Iiicense obtained by resident buyer 
under a hide buyers act has been 
held to cover the entire state so that 
he need not obtain a license in coun-; 
ties other than the one in which he! 
resides in order to do business there¬ 
in.—Martin v. Richardson, 158 S.B. 
731, 160 S.C. 370. 

52. Va.—^Ralph SoUltt & Sons Const. 
Co. V. Commonwealth, 172 SJEL 290, 
161 Va. >854, 91 A^R. 774« appeal 
dismissed Ralph Sollitt & Sons 
Const. Co. y. Commonwealth of 
Virginia, 54 S.Ct. 632, 292 U.S. 599, 


78 Ij.£d. 1463. rehearing denied '54 
S.Ct. 714, 292 r.S. 604, 78 L.Ed. 
1466. 

Delivery in town 

Outside wholesale grocer who for 
two years sent truck once or twice 
during week to deliver merchandise 
in town was held liable for license 
tax as doing business in town.— 
Croaswell & Co. v. Town of Bishop- 
viUe, 172 SJB. 698, 172 S.C. 26. 
Msaagexiaa and exeouflTs work 
A privilege tax on businesses con¬ 
ducted in whole or in part within the 
territorial limits of the teucing body 
applies to a business whose man¬ 
agerial and executive work is con¬ 
ducted in offices or headquarters lo¬ 
cated therein. 

Ga.—City of LaGrange v. Whitley, 
ISO S.R 828, 180 Ga. 805. 

S.C.—^Triplett v. City of Chester, 40 
SJE:.2d 6S4. 209 S.C. 455. 

63. IlL—Standard OU Co. v. Depart¬ 
ment of Finance, 48 N.R2d 614, 383 
Ill. 136. 

W.Va.—^Bluefield Produce & Provi¬ 
sion Co. V. City of Bluefield, 196 S. 
R 568, 120 W.Va. 111. 

Prior statute 

In Illinois prior to the amendment 
to the Retailers' Occupation Tax Act 
effective July 1, 1941, such tax was 
restricted to sales made where the 
title psissed from the seller to the 
ultimate consumer in the state.— 
Department of Revenue v. Jennison- 
Wright Corp.. 66 X.R2d 393, 393 IIL 
401—Standard Oil Co. v. Department 
of Finance, 48 N.R2d 514, 383 IlL 
136. 

TxassactiOBs htid to be sales within 
state 

HL—^Department of Revenue v. Jen- 
nison-Wright Corp., 66 N.R2d 395, 
293 UL 401. 

Sdb Ala.—Gotlieb V. City of Birming¬ 
ham, 11 So.2d 363, 243 Ala. 579. 
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Cal.—Brandtjen & Kluge v. Fincher, 
111 P.2d 979, 44 Cal.App.2d Supp. 
939. 

56to X.C.—^National Linen Service 
Corporation v. Crisp, 178 S.R 93, 
207 X.C. 633. 

SBm Tex.—Western Co. v. Sheppard, 
Civ.App., 181 S.W.2d 550, error re¬ 
fused. 

67. Ala.—^Poer v. Curry, 8 So.2d 418, 
243 Ala. 76—^Durr Drug Co. v. 
Long, 188 So. 873, 237 Ala. 689. 

58. Utah.—Union Portland Cement 
Co. V. State Tax Commission, 170 
P.2d 164, modified on other grounds 
176 P.2d 879—Southern Pac. Co. v. 
Utah State Tax Commission, 160 
P.2d 110. 106 Utah 451, cerUorari 
denied 65 S.Ct 433, 323 U.S. 792. 
89 L.£d. 631. 

Wash.—City of Spokane v. State, 89 
P.2d 826, 198 Wash. 682. 

59. Wash.—City of Spokane v. State. 
89 P.2d 826. 198 Wash. 682, over¬ 
ruling Pacific Telephone & Tele¬ 
graph Co. V. Henneford, 81 P.2d 
786, 195 Wash. 533, certiorari de¬ 
nied Henneford v. Pacific Tele¬ 
phone 8b Telegraph qo.. 59 S.Ct. 
483, 306 n.S. 637, 83 L.Bd. 1038, 
and motion denied Pacific Tele¬ 
phone & Telegraph Co. v. Henne¬ 
ford. 92 P.2d 214, 199 Wash. 462. 

SO. Mich.—^Western Elec. Co. v. 
State, 20 N.W.2d 734, 312 IClch. 
582. 

X.C.—Johnston v. Gill, 32 SJE.2d 30, 
224 X.C. 638. 

6L CaL—Brandtjen ^ Kluge v. 
Fincher, 111 P.2d 979, 44 CalJkpp. 
2d Supp. 939. 

60. Wyo.—^Morrison-Knudson Oo. ▼, 
State Board of Equal totioii, 185 P. 
2d 927, 58 Wyo. 600—OcmUzmtal 
Supply Co. T, People» 86 P.2d 4S8, 
54 Wyo, 135, 129 A.L.R. IXX. 



LICENSES 


53 C.J.S. 


§ 26 


Situs of pcrsjiulty. The situs of tangible per¬ 
sonal property for license and tax purposes has been 
held to be its habitual situs of rest, rather than its 
temporary situs of rest or its situs of employment.^® 

§ 27. ‘‘Business,’^ ‘^Occupation,” or “Trade” 
in General 

T4xas Imposed on businesses, occupations, or trades 
ordinarily intend activities carried on for profit or liveli¬ 
hood. but do not extend to single acts or a number of 
isolated acts. 

The terms “business,” “occupation,” or “trade ” as 
used in a law imposing a license tax on businesses, 
occupations, trades, etc., ordinarily mean a business, 
occupation, or trade in a commercial sense carried 
on with a view to profit or livelihood,®^ and em¬ 
brace evcrj’thing about which a person can be em-- 
ployed.®® However, subject to constitutional re- 
Mrictions, statutory definitions of such terms are 


controlling.®® Engaging in, or carrying on, a busi¬ 
ness means that employment which occupies the 
time, attention, and labor of the person so engaged 
in business.®^ It does not embrace acts performed 
preliminary and preparatory to engaging in busi¬ 
ness®® or acts performed after the business has 
ceased, incidental to the preservation of property.®® 
Furthermore one is not engaged in business as to 
properties over which during the entire taxable year 
he has neither management nor control^® 

In the absence of a statute specifically so pro¬ 
viding, the performance of a single act, or even a 
number of isolated acts, pertaining to a particular 
business or occupation does not constitute engag¬ 
ing in, or carrj^ing on, such business or occupation 
within the meaning of a law imposing a license or 
tax thereon^i unless an intent to engage in the 
business is clearly apparent,although where a 


€3. Mont—Valley County v. Thom- 
97 F.2d 345, 109 Mont. 345. 

64. Ky.—City of Mayfleld v. Reed, 
127 S.\\r,2d S47. 278 Ky. 5—Karnes 
V. City of Benton. 80 S.W.2d 55S, 
25S Ky. 423. 

La.—State v. I«ouisiana Baking Cor¬ 
poration, App.. 153 So. 41. 

Or.—State v. Rubenstein, 22S P. SIS, 
112 Or. 179. 

Ter.—Johnson v. State. 134 S.W.2d 
S37, 138 Ter.Cr. 370. 

Wash.—^North Pacific Coast Freight 
Bureau v. State, 122 P.2d 467, 12 
Wash.2d 563. 

37 CJ. P21f note 99. 
particular business, occupations, or 
trades see infra i 30. 

AMf activity carried on by a cor¬ 
poration which benefits corporation's 
organisers or members constitutes 
'‘business** within the meaning of 
provisions of excise revenue act de¬ 
fining business for purposes of the 
act as distinguished from casual 
activities or sales.—O’Neil v. United 
Producers Sc Consumers Co-Op., 113 
P.2d 645, 57 Aria 295. 

As its largor vigniftcaara, the term 
business has reference to any liveli¬ 
hood or employment in which one 
makes his living.—Beach Col¬ 
lege Corporation v. Tomlinson, 196 
So. «6S. MS Fla. S7. ! 

iTsttal sBMuabiW 

The term ‘'business’* is to be eon- j 
stnied in its usual and popular sense. { 
—Svithiod Singing Club v. McKibbin, I 
44 N.E.2d 904, 3S1 111. 194. | 

i 

m, La.-^tat€ T. Heymann, 151 So. 
901, 178 La. 479. 

N.T.— People v. New York Tax 
Com’rs.. 23 N.Y, 242, 22 Hpw.Pr. | 
143. 147. 


Equalization, 163 P.2d 45, 71 CaL 
App.2d 4S6. 

Miss.—Stone v. General Contract 
Purchase Corporation, 7 So.2d 806, 
193 Miss. 301. 140 A.L.R. 1029, fol¬ 
lowed in C. L T. Corporation v. 
Stone, 7 So.2d 811. 193 Miss. 344, 
afibrmed 63 S.Ct. 66, 317 U.3. 591, 
87 L.Ed. 454. Followed in Stone v. 
Universal Credit €3o.. 7 So.2d 820, 
193 Miss. 354, affirmed 63 S.Ct. 66, 
317 r.S. 591, 87 KEd. 4S4. Fol¬ 
lowed in Stone v. Yellow Mfg. Ac¬ 
ceptance Corporation, 7 So.2d 820, 
193 Mies. 33S, affirmed 63 S.Ct. 66, 
317 U.S. 591. 87 L.Ed. 484, rehear¬ 
ing denied 63 S.Ct 157, 317 U.S. 
708, Si L.Ed. 56d. 

67. Ala.—crones v. State, 25 Ala.App. 
410, 149 So. 555, certiorari denied 
149 So. S57, 227 Ala. 400. 
IHstxibntee of inootte 
A person, regardless of his place 
of residence, who merely receives a 
distribution of income from a trust 
estate of which he is a beneficiary Is 
not doing business.—^Yonge r, Borth- 
wick, 34 Hawaii 401. 

6& Cozpiis JujAm quoted in. Pee Dee 
Chair Co. v. City of Camden, 162 
S.E. 771, 772. 165 S.C. 86. 

Tenn.—^Blackford v. State, $ Heisk. 
53S. 

69. Ala.—State v- Anniston Rolling 
Mills, 27 So. 921, 125 Ala. 121. 

S.C.—Gozpus Juris quoted ia Pee Dee 
Choir Co. v. City of Camden. 162 
S.E. 771, 772, 165 S.C. 86. 

TO* D.C.—^Littlehales v. District of 
Columbia, 116 F.2d 297, 73 App.D.C. 
63. 

71. Ala.—Rowe v. State, 99 So. 748, 
19 Ala.App. 662. 

Ky.—City of Mayfield v. Reed, 127 
S.W.2d 847, 278 Ky. 5. 

La.—State v. Heymann, 161 So. 901, 
178 La. 479. 


Mass.—Commonwealth v. White, 157 
N.E. 597. 260 Mass. 300. 

N.J.—Saks Theatrical Agency v. 

Mentine, DisLCL, 48 A.2d 644. 

S.C.—Corpus juris quoted iu Pee Dee 
Chair Co. v. City of Camden, 162 
S.E. 771, 772, 165 S.C. 86. 

Tenn.—Wender v. Lobertinl. 267 S. 
W. 367, 151 Tenn. 476—Anderson 
V. Sanderson, 158 S.W.2d 874, 25 
TenmApp. 425. 

Tex.—Johnson v. State, 136 S.W.2d 
837, 138 Tex.Cr. 376. 

37 C.J. p 216 note 4. 

Acts held not oarryisg on a business 

(1) Farmer selling in city surplus 
of hogs raised and slaughtered for 
family use is not ‘‘carrying on” or 
‘‘engaging in” a “business,” the sale 
being cm Incident of farming.— 
Karnes v. City of Benton, 80 S.W.2d 
558, 258 Ky. 425. 

(2) Conduct of fire sale by manag¬ 
ing officer of corporation whose goods 
were damaged by fire was not “en¬ 
gaging in business” within license 
statute.—Jones v. State, 149 So. 855, 
23 Ala.App. 410, certiorari denied 149 
So. 857. 227 Ala. 400. 

(3) A person who merely buys a 
single note without holding himself 
out as a dealer is not in business of 
buying notes.—Clayton v. Read 
House Co., 141 &W.2d 916, 24 Term. 
App. 149—37 Cjr. p 2 ig note 67 [b]. 

(4) Statute making any sale of 
salary as security, or as advancement 
subject to act requiring: license, did 
not require license of person making 
isolated purchase of salary.—Spur¬ 
lock V. Gcumer. 144 S.E. 819, 38 Ga. 
App. 614. 

72. Ky.—^Karnes v. City of Benton, 
80 S.W.2d 558, 258 Ky, 425. 

S.O.—OOKpus JUa^ quoted iu Pee Dee 
Chair Co. v. City of Camden, 162 
S.B. 771. 772. 165 S.C. 86. 

37 CJ. p 216 note 5, 


•a Cal.—^Los Angeles City High 
School Dist T. State Board of 
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statute so intends a single transaction may con¬ 
stitute the carrying on of the business or occupa¬ 
tion licensed or taxedJS WTiere it appears that a 
person has engaged in a single transaction common¬ 
ly incident to the conduct of a business or priv¬ 
ilege taxed, the burden is on him to negative the 
inference that he is engaged thereinJ^ A statute 
imposing a tax on persons who engage in a cer¬ 
tain business for hire or profit does not warrant 
the collection of the tax from a person who per¬ 
forms certain acts pertaining to such business for 
his own benefit and in connection with his regular 
business.^® 

§ 28. Business Forbidden by Law 

A business, occupation, or transaction prohibited by 
law cannot validly be* license, but it is a proper subject 
of a license or other excise tax. 

A business prohibited by the common or statute 
laws of the state cannot properly be licensed.^® 
However, a license or other excise tax may be im¬ 
posed thereon,^^ since the pajment of the tax is 
no justification for doing the forbidden act.^® Fur¬ 
thermore the fact that the owner of a business has 
neglected or refused to obtain a required authoriza¬ 
tion for the conduct of his business will not pre¬ 
clude the collection of a license tax imposed on 
such business.^® 


§ 29. Governmental Agencies and Instru¬ 
mentalities 

a. In general 

b. State agencies and subdivisions 
a. In General 

The restriction against the imposition of a tax by a 
state on the federal government, its agencies, Irrstrumen- 
talities, or departments has been held to prevent the 
imposition of state license, privilege, or sales taxes on 
particular governmental agencies and Instrumentalities. 

The restriction against the imposition of a tax 
by a state on the federal government, its agencies, 
instrumentalities, or departments, considered su¬ 
pra § 6 c, or the inapplicability thereto of statutes 
imposing taxes, in various instances has been held 
to prevent the imposition of a state license, priv¬ 
ilege, occupation, sales, use, or other excise tax 
on a national bank,^® a federal land bank,®^ an army 
post exchange,®- and on sales of gasoline to the 
United States for use in the District of Columbia®® 
or purchased wdth funds provided by the Federal 
Emergency Relief Administration and used in mo¬ 
tor vehicles in the carrying on of relief work, 
even though the administration of the relief funds 
is made through state channels.®^ 

On the other hand, a privilege tax based on gross 
income, receipts, sales, etc., has been held to in¬ 
clude within its application that portion of the 
business or activity of the person or business taxed 
which consists of sales to a federal land bank,®® 


When single sot suffident 
If a person makes all necessary 
preparations to carry on a business, 
holds himself out for the business, 
intending to continue therein, he is 
engaged In or carrying on the busi¬ 
ness within the meaning of the law. 
— ^Rowe V. State, 90 So. 748, 19 Ala. 
App. 602. 

7a Utah,—State v. Mason. 78 P.2d 
920. 94 Utah 501, 117 A.L.R. 230. 

7^ Tenn.—^Wender v. liObertini. 267 
S.W. 367, 151 Tenn. 476. 

75, Ky.—Karnes v. City of Benton, 
SO S.W,2d 55$, 258 Ky. 425. 

37 C.J. p 216 note 6. 

7a Ala.—Corpus Jwsia gnotsd Is 
Casmus v. Xiee, 183 So. 185. 186, 
236 .\la. 396. 118 A.Ii.R. 822. 

37 C.J. p 216 note 7. 

77. Ala.—Coxxms gweis gnoted is 
Casmus v. Lee, 183 So. 185, 186, 
236 Ala. 396, 118 A.L..R. 822. 

Cal.—Benson v. City of Ijong Beach, 
142 P.2d 440, 61 Cal.App.2d 189. 
Ky.—Lueke v. Mescall, 115 S.W.2d 
358, 272 Ky. 770—Stein v. Ken¬ 
tucky State Tax Commission, 99 
S.W.2d 443, 266 Ky. 469. 


Pa.—Commonwealth v. 3Iiller. 180 A. 

144, 118 PaSuper. 5S. 

37 C.J. p 216 note 8. 

Illegality of sales of liquor as not 
barring enforcement of collection 
of liquor tax see Intoxicating Liq¬ 
uors §S 40, 181 a. ! 

78L Ky,—^Lueke v. Mescall. 115 S.W. 
2d 358, 272 Ky. 770—Stein v. Ken¬ 
tucky' State Tax Commission, 99 S. 
W.2d 443, 266 Ky. 489. 

79. Pa.—City of Brie v. Baldwin, 7 
A.2d 4S4. 136 Pa.Super. 496. 
aa Aria—O'Neil v. Valley Nat. 
Bank of Phoenix, 121 P.2d 648, SS 
Alia 539. 

Colo.—^Bedford v. Colorado Nat. Bank 
of Denver. 91 P.2d 469, 104 Colo. 
311, followed in Colorado Nat, 
Bank of Denver v. Bedford. 98 P. 
2d 1120. 105 Colo. 373, affirmed 60 
S.Ct. 800, 310 U.S. 41. 84 UEd. 
1067. 

37 C.X p 216 note 10. 

License fee or tax on banks generally 
see Banks and Banking 6 8. 
National bank as agency or instru¬ 
mentality of federal government 
generally see Basks and Banking 5 
552. 

Safety depotf t baslBsas 

The mere operation of safety de¬ 
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posit vaults by a national bank does 
not, in itself, involve a governmental 
relation with the federal government 
so as to prevent the state from im¬ 
posing a service tax thereon.—Bed¬ 
ford V. Colorado Nat. Bank of Den¬ 
ver, 91 P.2d 469. 104 Colo. 311. fol¬ 
lowed in Colorado Nat. Bank of Den¬ 
ver V. Bedford. 98 F.2d 1120, 105 
Colo. 373, affirmed 60 S.Ct« 800, SlO 
U.S. 41, 84 L.Ed. 1067. 

SL S.C.—Federal Land Bank of Co¬ 
lumbia V. State Highway Depart¬ 
ment. 173 S.B. 284, 172 S.C. 174, 

82. U.S.—U. S. V. Query. D.C.S.C., 
37 F.Supp. 972, affirmed. CC.A., 
Query v. U. S.. 121 F.2d 631, vacat¬ 
ed on other grounds 62 S.Ct. 1122, 
316 U.S. 486. 86 L.Ed. 1616. 

Army post exchange as federal gov¬ 
ernment agency or instrumentality 
within meaning of exemption pro¬ 
vision see infra § 31 c <6). 

83. D.C.—District of Columbia V. 
American Oil Co., 19 F.2d 516, 69 
App.D.C. 260. 

84. Ark.—Dyess T. Wiseman^ ti & 
W.2d 979, 196 Ark. 59. 

85. N.D.—^Federal Land Bank oC St. 
Paul T. De Bodifoid, 387 K.W. 522, 

I 89 K.D. tSk 
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a person carrying the mails under contract,and 
contractors for the construction of structures or im¬ 
provements for the federal government,including 
construction carried out under a cost plus con¬ 
tract,and to the severing of timber from lands 
of the United States.^® 

b. State Agencies and Subdivisions 

Dependent on the terms of the statutes providing for 
their imposition, license, privilege, sales, use, or other 
excise taxes are applicable or inapplicable to counties, 
municipalities, or state agencies or instrumentalities. 

Under the terms of particular statutes, pri\'ilege, 
sales, or use taxes have been held applicable to 
sales to, or purchases by, a county or municipality^® 
or school district.®^ Also a counry or municipality 
has been held liable for a license, sales, privilege, 
or other excise tax applicable to a business or com¬ 
mercial enterprise in which it engages, particu¬ 
larly where the enterprise is in competition with 
other dealers, and even though it is not self-sus¬ 
taining and the cost of operating it is more than 
the income therefrom®^ or notwthstanding such 


I business activity is ultra vires.®^ Under other stat¬ 
utes it has been held that such taxes are not im¬ 
posed on municipalities.®® A statute requiring a 
license in order to engage in the business of eradi¬ 
cating or controlling animal pests is not binding on 
j a county carrying on such acti\dty as a part of its 
I police power.®* A sales tax on retail sales of 
tangible personal property levied by and for the 
benefit of the state, and not by a municipality or 
other subdivision, has been held not to extend to 
sales to the state®® or its agencies,®® such as a state 
highway commission.^ It has been held that a stat- 
j ute imposing license fees does not apply to state 
public agencies, unless the intention so to do is 
clearly expressed,® and that mimicipalities are not 
subject to excise taxes unless the statute expressly 
or by necessary implication imposes it® 

Gasoline and petroleum products. Under vari¬ 
ous statutes sales, use, storage, distribution, or oth¬ 
er excise taxes on gasoline used for governmental 
purposes^ have been held not applicable to coun¬ 
ties or municipalities,® even though they come with- 


88. C.S.—American Airways v. Wal¬ 
lace, D.C.Tenn., 57 F.2d S77, af- 
flrmed 53 S.Ot. 15, 2S7 IT.S. 565, 77 
XcEd. m. 

87, U.8.—^James t. Dravo Contract¬ 
ing Co., W.Va., 5S S.Ct. 2A$, 302 U. 
S. 134. I-Ed, 155, 114 A.L..R. 
31$—Trinity farm Const. Co, v. 
Grosjean. La.. 34 S.Ct. 439. 291 U. 
S. ‘461, 7$ Li.Ed. 91$, rehearing de¬ 
nied 54 S.Ct. 712, 292 U.S. 604, 7S 
LEd. 1466—Bowers v. Oklahoma 
Tax Commission, D.COkl., 51 p, 
Sttpp. 652. 

Or.—Oeneral Const Co. ▼. Fisher, 39 
P.2d 35$. 149 Or. 54, 97 A.L.R. 1252, 
appeal dismissed 55 S.Ct. 646, 292 

U. S. 715, 79 LEd. 1671. rehearing 
denied 55 S,Ct, 828. 295 U.S. 768, 
71 LEd. 1709. 

Wash.—Silas Idason Co. v. State Tax 
Commission, 61 P.2d 1269, ISS ^ 
Wash. 98. alllrmed Silas Mason Co. 

V. Tax Commission of State of 
Washington, 5$ S.Ct. 233. 302 V.S, 
1S6, 82 IwEd. 1S7. 

88L U.S.—Curry v. U. S., Ala., 62 S. 
Ct 48, 314 U.S. 14, 86 LEd. 9— 
State of Alabama v. King db Booz¬ 
er, Ala.. 62 S.Ct. 43, 314 U.S. 1, 86 
LEd. 3, 140 A,LR. 615. 

MmjMKgmnmS of ptat 
The statute Includes sales to a 
private company for the enlargement 
of Its plant, where it has a contract 
with the federal government for re¬ 
imbursement for the cost thereof.— 
Boeing Airplane Co. v. State Com¬ 
mission of Revenue and Taxation, 
III P.2d 110. 153 Kan. 712. 

•a U.S.—Wilson V. Cook, Ark., 66 
act fil, 627 U.S. 474, 99 LEd. 


793. recalled In part and mandate 
conformed to 193 S.W.2d 818. 
sa Cal.—People v. Imperial County, 
App., 173 P.2d 352—Graiham Bros. 
V. City of Los Angeles. 44 P.2d 452, 
6 Cal.App.2d 203. 

91. Cal.—Los Angeles City High 
School Dlst. V. State Board of 
Equalization, 163 P,2d 45, 71 Cal. 
App.2d 486, 

98. Arlz.—^Town of Somerton v. 
Moore. 119 P.2d 269, 58 Ariz. 2791 
—City of Phoenix v. State ex rel. 
Conway. 85 P.2d 56, 53 .\ri 2 . 28. 
Kan,—City of Chanute v. State Com¬ 
mission of Revenue and Taxation, 
134 P.2d 672, 156 Kan. 53S. 
Liability of: 

Municipality operating water 
works system for privilege or 
sales tax see the C.J.S. Utle Wa¬ 
ters 8 241, also 67 CJ. p 1159 
note 43. 

Public service water companies for 
license, privilege, or sales taxes 
see the C.J.S. title Waters 8 262, 
also 67 C.J. p 1199 note 7-p 1200 
note 22. 

93. Tenn.—State v. Hamilton Coun¬ 
ty, 144 S.W.2d 749. 176 Tenn. 519. 

94. Arlz.—Town of 'Somerton v. 
Moore, 119 P.2d 239, 58 Ariz. 279. 

95. Tenn.—State v. Hamilton Coun¬ 
ty, 144 S.W.2d 749, 176 Tenn. 519. 

96. Mo.—City of Webster Groves v. 
Smith, 102 S.W.2d 618. 340 Mo. 798. 

97. CaL—Contra Costa County v. 
Cowell Portland Cement Co., 14 P, 
2d 606, 126 CaLApp. 267, 

98. Ha—State ex rel, Missouri Port- 
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land Cement Co. v. Smith, 90 S.W 
2d 405, 638 Mo. 409. 

99. Mo.—State ex rel. Missouri Port¬ 
land Cement Qo. v. Smith, supra. 
L Mo,—State ex rel. Missouri Port¬ 
land Cement Co. v. Smith, supra, 
8. CaL—^Marin Municipal Water 
Dist V. Ghenu, 207 P. 25L 188 Cal 
734. 

a Colo.—People v. City and County 
of Denver, 272 P. 629, 84 Colo. 376. 
Xuplioation. zegnired 
Implication should be equivalent 
to express statement or specific dec¬ 
laration.—^People V. City and County 
of Denver, supra, 

4. Tenn.—^Tennessee Oil Co. v. Mc- 
Canless, 157 S.W.2d 267, 178 Tenn. 
6S3, rehearing denied 162 S.W.2d 
1081, 178 Tenn, 683, appeal dis¬ 
missed 63 S.Ct. 84^ 317 U.S. 588. 87 
tLEd. 482—^State v. Hamilton Coun¬ 
ty, 144 S.W.2d 749, 176 Tenn. 619. 

5. Ala—State v. City of Montgom¬ 
ery. 151 So. 856, 228 Ala 96, 

KC.—O’Berry v. Mecklenburg Coun¬ 
ty, 151 S.E. 880, 198 N.C. 357. 67 
A.LR. 1804. 

Pa—Commonwealth v. Pure Oil Co.. 

154 A. 307, 303 Pa 112. 

Tenn.—State ex reL v. Southern Oil 
Service, 124 S.W.2d 704. 174 Tenn. 
232—State ex rel. Fort v. City of 
Jackson, 110 S.W.2d 326, 172 Tenn. 
119. 

TJhere is so presomption, in the ab¬ 
sence of statutory declaration, that 
the legislature intended to levy an 
excise tax on gasoline or other motor 
fuels used by a governmental sub- 
divisioa-^’Berry y. Mecklenburg 
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in the general statutory definition of persons to 
whom the tax was intended to apply,^ or the stat¬ 
ute expressly excludes from the tax federal agen¬ 
cies and interstate commerce and does not express¬ 
ly exempt municipalities therefrom; * and such stat¬ 
utes have been held not applicable to school boards.® 
Under other statutes, however, such taxes have 
been held applicable to counties and municipali¬ 
ties,® including home rule cities,except, under 
some statutes, where the gasoline is used in vehicles 
used in the construction, maintenance, and repair 
of a county^s or municipalitj’’s streets or high- 
AvaySjii to school boards or districts,^® to a state 
highway commission,^® and to dealers who sell gas¬ 
oline to municipalities.!^ The tax has also been 
held payable where gasoline is sold to contractors 
for use in motor vehicles used in performing work 
for coimties or municipalities, even though its im¬ 
position throws an additional burden on the county 
or municipality.!® A county is liable for a tax 
on gasoline sold to its employees for their per¬ 
sonal use.!® 


§ 30 

§ 30. Particular Occupations and Privileges 

a. In general 

b. Emigrant and employment agents or 

agencies 

C- Mechanical trades and pursuits 

d. 3^Iercantiic occupations and transac¬ 

tions 

e. Special privileges 

f. Vehicles and means of transporta¬ 

tion 

a. in General 

The various statutes In the different jurisdiction* 
have required licenses and Imposed license, occupatlony or 
privilege taxes on specifically enumerated occupations or 
privileges or more general classifications thereof. 

In general the particular transactions, occupa¬ 
tions, or privileges which must be licensed or which 
arc taxed, and the taxes to which they are sub¬ 
ject, are determined by the terms of the particular 
statutes in force, as they are interpreted with rela¬ 
tion to the general scheme of taxation in the ju¬ 
risdiction.!! Numerous occupations, vocations, and 
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County, 151 S.B. SSO, ISS N.C. S57, 67 
A.L..il. 1304. 
e. Stoxer 

City which purchased gasoline out¬ 
side of state and shipped it directly 
Into storage tanks and withdrew it 
for city use was held “storer** of gas- 
oUne,—State v. City of Montgomery, 
151 So. 856, 228 Ala. 93. 

7. Pa.—Commonwealth v. Pure Oil 
Co., 154 A. 307, 808 Pa. 112. 
a. Tenn.—^Tennessee Oil Co. v. Mc- 
Canless, 157 S.W,2d 267, 178 Tenn. 
6S8, rehearing denied 162 S.W.2d 
lOSl, 178 Tenn. ’683. appeal dis¬ 
missed 63 S.Ct 34, 817 U.S. 588, 87 
UEd. 482. 

Agent for hoard, through whose 
services gasoline was shipped to 
school board from outside of state, 
was not liable for tax.—^Tennessee 
Oil Co. V. McCanless, supra 

S. Ala—State Tax Commission v. 
Board of Education of Jefferson 
County, 179 So. 197. 235 Ala 388. 
Ark.—City of Port Smith v. Watson, 
62 S.W.2d 965, 187 Ark. 880. 

43olo.—People v. City and County of 
Denver, 10 P.2d 1106, 90 Colo. 598. 
pia.—City of West Palm Beach v. 

Amos, 1*30 So. 710, 100 Pla 891. 
Ca—Sloan v. Polk County, 29 S.E.2d 
284. 70 GaApp. 707. 

Idaho.—State ex reL Pfost v. Boise 
City. 66 P.2d 1016, 57 Idaho 507. 
lowa—^State v. Woodbury Cbunty, 
269 N.W. 449, 222 Iowa 488—State 
V. City of Des Moines, 266 N.W, 41, 
221 Iowa 642. 

scan.—State ex rel. Beck v. Board of 
Com'rs of Barton gounty, 51 P.2d 
33, 142 Kan. 624. 


lia—State v. City of Monroe, 149 So. i 
541, 177 La 983. 

Miss.—City of Jackson v. State, 126 
So. 2, 1S6 Miss. 306. 

Or.—^Portland v. Kozer, 217 P. 833, 
108 Or. 375. 

S.D.—State v. City of Sioux Palls, 
244 N.W. 365. 60 S.D. 880. 

Tenn.—State ex rel. Port v. City of 
Jackson, 110 S.W.2d 323, 172 Tenn. 
119. 

Tex.—State r. City of El Paso, 143 S. 

W.2d 366, 135 Tex. 359. 

Utah.—Crockett v. Salt Lake Coun¬ 
ty, 270 P. 142, 72 Utah 337, 60 A. 
L.H. 867. 

Diappllcahle pxovisioxui 

The mere fact that permit, bond, 
and penal provisions of the tax law 
are inapplicable to municipalities will 
not preclude imposition of the tax on 
them.—State ex reL Pfost v. Boise 
City, 66 P,2d 1016. 57 Idaho 507. 
Poxmor stafeicfea 

In Colorado under the act of 1919, 
as amended by the act of 1923, a city 
was not liable for an excise tax on 
the sale or use of gasoline.—^People 
V. City and County of Denver, 272 
P. 629. 84 Colo. 576. 

Fuel oil not used on highway 
Statute was construed, however, 
not to levy tax on fuel oil used by 
municipality for its own purposes, 
in electric plant and not on streets 
or highways, and not sold or blend¬ 
ed.—Town of Utica V. State ex reL 
Rice, 148 So. 635, 166 Miss. 565. 

la Colo.—People v. City and Coun¬ 
ty of Denver, 10 P.2d 1106, 90 Colo. 
598. 

IL Colo.—People v. City and Coun¬ 
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ty of Denver, supra—People v. 
Board of Com’rs of Weld County, 
10 F.2d 1104, 90 Colo. 592. 

12. Ala.—State Tax Commission v. 
Board of Education of Jefferson 
County, 179 So. 197, 235 Ala. 3«S. 

Pa.—Gulf Refining Co. School Dist. 

of Philadelphia, 167 A. 620, 109 Pa. 
Super. 177. 

13. Ark.—McCarroU ▼. Mitchell, 129 
S.W.2d 611, 198 Ark. 435. 

14. Cal.—Rio Grande Oil Co. v. City 
of Los Angeles, 44 P.2d 431, 6 Cal. 
App.2d 200. 

Tex.—State v. City of El Paso, 143 
S.W.2d 366. 135 Tex. 359. 

15. Miss.—State ex reL Rice v. Lou¬ 
isiana Oil Corporation, 165 So. 423. 
174 Miss. 5S5. 

10. Tenn.—State v. Hamilton Coun¬ 
ty, 144 S.W.2d 749, 176 Tenn. 519. 

IT. Tenn.—Sheely v. McLemore, 284 
S.W. 61, 153 Tenn. 498. 

Party^ designatioa not costroUisg 
Courts, in determining whether a 
business is subject to state regula¬ 
tion, are not bound by designation 
which operator of business gives to 
his method of operation, but will de¬ 
termine whether such operator la at¬ 
tempting to do indirectly what stat¬ 
ute prohibits him from doing direct¬ 
ly.—Hudgins V. Stata 138 P.2d 231, 
75 OkLCr. 446. 

WhsiL tax implied 

Under some taxing acts it has been 
held that the general scheme requires 
a merchant exercising a special priv¬ 
ilege to pay the tax on that special 
privilege, unless expressly relieved; 
but aa artisan or other person exer- 
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privileges have been considered with reference to 
licenses and taxes thereon including those of a gen¬ 
eral classification, such as any commercial or pro¬ 
fessional business,^* businesses operated for profit^^ 
or economic gain,2<> and professions.?^ 

Particular businesses or occupations considered j 


with reference to licenses or taxes thereon include 
advertising patent medicines agents and agen¬ 
cies ;23 automobile drivers' school banks, as con¬ 
sidered in Banks and Banking §§ 8, 1045; bot¬ 
tling works ;25 business of collecting incomes from 
j property business of sah"age;27 businesses or 


cisinir a privllegre. which does not 
necessarily or primarily Involve the 
sellini? of articles, who sella broods 
does not pay the merchant’s privi¬ 
lege tax, unless expressly required.— 
Sheely v. McLemore, 2S4 S.W. 61. 153 
Ttnn. 49S. 

Afiz.—O’Xeil V. TTnited Produc¬ 
ers & Consumers Co-op,. 113 P.2d 
645. 57 Anz. 2^5. 

37 C.J, p 217 note 13. 

Sahject of tax 

Tax on various businesses, meas¬ 
ured by gross receipts, is not a tax 
on gross receipts apart from the 
business or activity’.—James v. Unit¬ 
ed Artists Corporation. W.Va., 32 S. 
Ct. 272, 303 U.S. 410. 32 Li.Ed. 256. 
na.—^Miami Beach College Cor¬ 
poration V. Tomlinson. 196 So. 608, 
14u Fla. 57. 

aOi U.S.—^District Grocery Stores v. 
District of Columbia, D.C.D.a, 24 
F.Supp. 447. 

SL 111.^—^Dr. AILson, Defttist. Inc., v. 

Allison, 196 X.E. 799. 360 Ill. 638. 
Ooenpatioas coajddered pzofessioiui 
The word "profession” is no long¬ 
er conAned to the three learned pro¬ 
fessions. namely, law, medicine and 
theology-.—Wright v. Borthwick, 34 
Hawaii 245. 

Pezaoas iatended 

Statute Was held to impose tax on 
persons practicing profession who 
charge for their services and to elim¬ 
inate prior restriction limiting it to 
those with a license to practice.— 
Lee T. Gaddy, 183 So. 4. 133 Fla. 749. 
PMons mot intended 
Tax was held not intended to be 
^*vlad on school teachers, journal¬ 
ists ministers of the gospel, musi-} 
cians. ballplayers or other profes¬ 
sional entertainers, against whom no 
license tax had previously been 
levied.—Lee v. Gaddy, supra. 

XL Miss.—Hass v. State, 65 So. 502, 
107 Misa 439. 

37 CJ. p 217 note 15. 

» Cal.—In re Porterfield, 168 P.2d 
706, 26 CaL2d 91. 

Colo.—Carpenter v. People ex reL 
Cusack, 148 P.2d 371, 112 Colo. 
161. 

Oa—Bacon v. Cannady, 86 S.EL 1083, 
141 Ga 292. 

Misa—Hugo v. CUy of Oxford, 176 
So. 156. 179 Miss. 450. 

Va—Pflouze v. City of Richmond, 33 
8.SL2d 767, 1S3 Va 805. 

Bmployment agency see infra sub¬ 
division b of this sectiosu 


I Coastmetion of term 

Significance of term "agent,** as 
used in statute must generally be de¬ 
termined from context of act, and 
maxim, "Xoscitur a sociis.” will be 
applied, where Word is found in asso¬ 
ciation with words indicating intent 
to give It limited or particular mean¬ 
ing —Comer v. State Tax Commission 
of Xew Mexico, 69 P.2d 936, 41 N.M. 
403. 

PezsoBS held sot agents or ageseies 

(1) Dealer with exclusive right to 
sell product which he buys outright 
was not agent or agency subject to 
tax.—J. F. Hall & Co. v. Trapp, 124 
So. 343, 155 Misa. 202. 

(2) Operator of drug store who 
sold kodak films to customers who 
brought them back after exposing 
them and operator had them devel¬ 
oped by photographer was not pho¬ 
tographer’s agent who was liable for 
privilege tax.—Rogers Pharmacy v. 
Crenshaw. 80 S.W.2d 88, 168 Tenn. 
634. 

(3) Wholesale dealer in bread who 
bought his requirements outright and 
resold them to retail dealers was not 
a "bakery agent” within ordinance 
requiring license.—^Purnell v. City of 
Florence, 173 So. 417, 27 Ala.App. 
516. 

Gtenaxsl agency business 

<1) Under statute agent subject to 
license was one engaged in "general 
agency business,’* that is, one not 
engaged as agent for single firm or 
person, but holding himself out to 
public as being engaged in business 
of being agent.—Comer v. State Tax 
Commission of New Mexico, 69 P.2d 
936. 41 N.M. 403. 

<2) Tax on person engaging in 
business of agent was held to be on 
the owner of the business.—Comer 
V. State Tax Commission of New 
Mexico, supra. 

(3) Employees working for ordi¬ 
nary salaries and wages, including 
persons working on commissions, 
were held not subject to license tax. 
—Comer v. State Tax Commission of 
New Mexico, supra. 

(4) Local representative or man¬ 

ager, who acted solely in name and 
behalf of his company, was not sub¬ 
ject to privilege tax as fin agent._ 

Comer v. State Tax Commission of 
New Mexico, supra. 

Sabagaafi 

Electric light and power company, 
keeping sample on hand and selling 
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i electric refrigerators under contract 
with general agent, having contract 
with manufacturer, was held sub¬ 
agent for privilege tax purposes.— 
State ex reL Attorney General w 
Mississippi Power & Light Co., 13s 
So. 567, 161 Miss. 839. 

24. Sigh* to prohibit 

The state may prohibit or restrict 
the operation of an automobile driv¬ 
ers’ school, regardless of the age of 
the business or seriousness of loss- 
es.—Fochi V. Splaln, 36 N.Y.S.2d 774. 

25. Miss.—City of Bay St Louis v. 
Milner, 105 So. 480, 140 Misa 592. 

37 C.J. p 217 note 17. 

26. U.S.—James v. United Artists 
Corporation, W.Va.. 59 S.Ct 272. 
305 U.S. 410, 83 L.Ed. 256. 

PrezeoLnleites 

In order fior business to be car¬ 
ried on within the state so aa to be 
taxable, the presence of taxpayer or 
its agent in the state and the collec¬ 
tion of income within the state by 
taxpayer or its agent is required.— 
James r. United Artists Ccrporation. 
supra. 

‘Royalty,’* as used in statute, is 
not synonymous with "rental” and 
was Inserted to bring into scope of, 
statute some incomes not otherwise 
covered.—^Hoppers Coal Qo. v. Alder- 
son, 26 S.K2d 226. 125 W.Va^ 747. 
Subjeobi not taxed 
Tax is not on income derived from 
sources within the state or the solic¬ 
itation of contracts within the state. 
—James v. United Artists Corpora¬ 
tion, TV.Va., 59 S.CL 272, 80>5 U.S. 
410, 83 L.Ed. 256. 

Itoldiitg inceme in tvnst 
A requirement in moving picture 
exhibitor’s contract with distributor, 
that exhibitor set apart distributor’s 
per cent of the gross receipts "in 
trust,” did not make the exhibitor, 
distributor’s agent or dispense with 
the performance of exhibitor's obli¬ 
gation to make all payments to dis¬ 
tributor at points outside the state, 
as respects liability for tax.—James 
V. United Artists Corporation, supra. 

27. Ga.—Underwriters Salvage Co. 
of New York v. City of Atlanta, 
X63 S.R 893, 174 6a. 678. 

Profit nnneoessazy 
Subsidiary corporation carrying on 
the business taxed is subject thereto 
even though it is paid only the actual 
expenses Incurred.—Underwriters 

Salvage Co. of New York v. City of 
Atlanta, supra. 
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occupations j;Aarging storage fees or rents buy- ^ modities for sale, profit, or use;^® credit report¬ 
ing claims^' buying cotton seed;30 cementing of ing;S6 dealing in “futures” engineering 8 fell- 

casing seat of oil or gas well or shooting or aci- ing, producing, or preparing timber or any product 

dizing such wells civil engineering ;22 classing of the forest for sale, profit, or commercial use;39 

cotton collection or adjusting agencv;24 com- ferries, as considered in Ferries § 24; finance or 
pounding or preparing articles, substances, or com- security companies;*® furnishing messenger serv¬ 


es. Occupation not taxed 
Charging of rentals on offices and 
storerooms, rented to permanent res¬ 
idents of state for business purposes, 
was held not within tax on gross in¬ 
come or sales of persons engaged in 
businesses of operating hotels, room¬ 
ing and apartment houses, tourist 
camps, etc., “or any other business 
or occupation charing storage fees 
or rents.'*—^White t. Moore, 46 P.2d 
1077. 46 Ariz. 46. 

2Bm Miss.—Stone t. Allis-Chalmers 
' Mfg. Co., >8 So.2d 228, 193 Miss. 
294. 

30. Miss.—Gloster Oil Works v. 
Buckeye Cotton Oil Cb., 40 So. 225, 
87 Miss. 618. 

37 C.J. p 217 note 18. 

31. ISeihoa of pezfozmaaea 
Statement in statute of methods by 

use of which the occupation is con¬ 
ducted is for the purpose of defining 
and making specific the particular oc¬ 
cupation tax rather than as a limita¬ 
tion on manner in which the occupa- ^ 
tion is pursued.—Western Co. v. 
Sheppard, Tex.Civ.App., 181 S.W.2d 
SoO, error refused. i 

22m Hawaii.—Wright v- Borthwlck, 
34 Hawaii 245. 

87 aJ. p 217 note 1$. 

Surveyor is not civil engineer 
within statute requiring license.— 
Evans v. State, 146 So. 287, 25 Ala. 
App. 335. 

33. Al€L—Denton ▼. Alabama Cotton 
Co-op Ass'n, 7 Sa.2d 504, 30 Ala. 
App. 429. 

Bequlrements of ooenpatioiL 
A person engaged in the business 
of classing cotton is required to pos¬ 
sess some degree of expert knowl¬ 
edge, and he occupies, in a sense, a 
position of trust and confidence.— 
Denton v. Alabama Cotton Co-op. 
Ass*n, supra. 

Tenn.—^Tennessee Credit Clear¬ 
ing Co. V. Lindsey, 85 S.‘^.2d 393, 
162 Tenn. 149. 

37 C.J. p 217 note 2t. 

Persons intendedl 

The tax is aimed at those engaged 
in collecting, adjusting, and remit¬ 
ting proceeds of claims sent them.— 
Tennessee Credit CSearing Co. v. 
Lindsey, supra. 

Persons mxt taaoed 
Company, x>aid by debtors, engaged 
in budgeting debtors* incomes, and 
^nunging with creditors for pay¬ 
ments of debtors* ebUgations, was 
not intended to be taxed.—^Tennessee 
Credit Clearing Qx t. Lindsey, supra. 
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35. Ga.—Georgia Paper Stock Co. v. 
State Tax Board cf Georgia. 164 S. 
R 197. 174 Ga. 816. 

38. Ala.—State v. Retail Credit Co., j 
151 So. 474, 25 A1a.App. 56S, cer¬ 
tiorari denied 151 So. 475, 227 Ala. 
577. 

37. Tenn.—Boggs v. Crenshaw, 7 S. 
W.2d 994. 157 Tenn. 261. 

37 C.J. p 217 note 21. 

Sales of stocks, bonds, and other se¬ 
curities see infra 3§ 72-7 S. 

Subject of tax 

Privilege tax is imposed on busi¬ 
ness of soliciting contracts on mar¬ 
gin for future delivery and not on ac¬ 
ceptance of margin.—Boggs v. Cren¬ 
shaw. supra. 

Conditloiui prerequisite to tax * 
Privilege tax requires contract for; 
purchase through exchange, on mar¬ 
gin, for matter deliverable in future, 
and for which brokerage is paid.— 
Boggs y. Crenshaw, supra. 

Time maxgia required 
Privilege tax is payable on solici¬ 
tation of contract for future delivery, 
whether margin is required when 
contract Is accepted or subsequently. 
—^Boggs V. Crenshaw, supra. 

38. Statutory distluotion between 
diiferent branches of engineering was 
held not to have been made.—Cron- 
helm V. State Registration Board for 
Professional Engineers, Department 
of Public Instruction, Pa.Qom.Pl., 53 
Dauph.Co. 6. 

Activities ovezlappisg other Helds 
Statutory definitions of architec¬ 
ture, professional engineer, and pro¬ 
fessional engineering indicate that 
the making of plans and designs as 
well as supervision of construction 
are activities more or less common 
to both architecture and engineering. 
—Smith V. American Packing & Pro¬ 
vision Co.. 130 P.2d 951, 102 Utah 
351, 

Field of eagliisezlsg 

(1) The field of engineering in¬ 
volves the making of plans and de¬ 
signs and the supervision of con¬ 
struction, but such plans, designs, 
and supervision must all relate to 
engineering problems, projects, or 
undertakings. In that they are relat¬ 
ed to the engineering objectives to be 
accomplished.—^Smlth v. American 
Packing & Provision Co., 130 P.2d 
951, 102 Utah 851. 

(2) The assembling of machinery 
and equipment and its proper coordi¬ 
nation in the operation of a packing 
plant, involving problems of public 
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health, sanitation, and efficient and 
economical operation, are in the field 
of engineering.—Smith v. American 
Packing & Provision Co., supra. 
Persons advertising as engineers 
Plumbers operating under name of 
*‘S. Engineering Company** and using 
letterheads indicating they were en¬ 
gineers were subject to statutory re¬ 
quirements regulating the practice of 
engineering.—State Board of Exam¬ 
iners for Architects and Engineers v. 
Standard Engineering Co., 7 S,W.2d 
47, 157 Tenn. 157. 

CoBsnltiTtg engineer employed to 
furnish company with new inventions 
need not be licensed.—^Engel v. Ans- 
co Photoproducts. 240 X.Y.S, T37, 229 
App.Div. 241, affirmed Engel v. Ans- 
co Photoproducts Co., 177 N-B. 163, 
256 N.T. 615. 

33. Ariz.—Moore v. Arizona Box Co., 
126 P.2d 305, 59 Ariz. 262. 

40. Miss.—Stone v. General Electric 
Contracts Corporation. 7 So.2d 811, 
193 31Iss. 317, followedi In Stone v. 
Universal Credit Co., 7 So.2d 820, 
193 Miss. 354, affirmed 63 S.Ct 66, 
317 U.S. 591, S9 L.Ed. 484. Fol¬ 
lowed in Stone v. Yellow Mfg. Ac¬ 
ceptance Corporation, 7 So.2d 820, 
193 Miss. 33S, affirmed 63 S.Ct. 86. 
317 U.S. 591. 87 L.Ed. 484, rehear¬ 
ing denied 63 S.Ct, 157, 317 U.S. 
70S, S7 L.Ed. 565. 

Requirements for licensing foreign 
loan, trust, and investment compa¬ 
nies see Banks and Banking 9 
1045 a. 

Said subject to tax 

(1) Automobile finance companies. 
Ala.—State v. National Credit Co., 
181 So. 769, 236 Ala. 224, foUowed 
in National Credit Co. v. State, 181 
So. 772. 236 Ala. 227. 

Ky.—^National Bond & Investment 
Co. V. Commissioners of Sinking 
Fund of City of Louisville, 36 S. 
W.2d 6, 237 Ky. 676. 

Miss.—Stone v. General Electric Con¬ 
tracts Corporation, 7 So. 2d 811, 193 
Miss. 317—Stone v. General Con¬ 
tract Purchase Corporation, 7 So. 2d 
806, 193 Miss. 301, 140 A.L.R. 1029, 
followed in C. I, T. Corporation v- 
Stone. 7 So.2d 811. 193 Miss. 344. 
affirmed 63 S.Ct. 66, 317 U.S. 691, 
87 L.Ed. 484. Followed In Stone 
V. Universal Credit Co.. 7 So.2d 829. 
193 Miss. 854, affirmed 63 aCt. €6, 
317 U.S. 591, 87 UEd. 484. Fal¬ 
lowed in Stone v. Yellow Mfg. Ao* 
ceptance Corporation, 7 60.24 829, 
193 Miss. 338, aSBrwed 63 aCt. 46. 
317 U.a 591. 37 f^Ed. 484, istMUr- 
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ice;*^ furnishing meals to the public;^- furniture 
moving;*** ginning cotton;*^ giving bail;*® haul¬ 
ing logs over highways, as considered in Highways 
§ 233 b; hospitals, as considered in Hospitals § 5; 
job printing;*® the keeping and use of animals, 
as considered in Animals §§ 9-11; keeping a restau¬ 
rant, as considered in Innkeepers § 6; mercantile 
agency, as considered in the CJ.S. title Mercantile 
Agencies § 2, also 37 C.J. p 217 note 20, and 40 
CJ. p 637 note 13; meat packing;** operating an 
omce building;*® preparing agricultural and horti¬ 
cultural products for sale, profit, or commercial 


use;*® preparing commodities for sale;®® publish¬ 
ing a newspaper raising or grazing sheep, as 
considered in Animals § 11 a; severing natural 
products from the soil;®2 sewing machine agent or 
agency shipping enumerated commodities and 
putting them into the channels of commerce;®* 
slaughterhouses or abattoire, as considered in An¬ 
imals § 38 b; storage or keeping for sale of 
paints;®® theaters and shows, including “knife 
racks,” as considered in the CJ.S. title Theaters 
and Shows §§ 17-30, also 62 CJ. p .852 note 89-p 
859 note 9; and of wharfs and wharfboats, as con- 

It, or coxnmerclal use.—^Moore v. Ari¬ 
zona Box Co., 126 P.2d <59 Ariz. 
262. 

50 . Ga.—Norman v. J. T. Knig^ht & 

Bon, 165 899» *40 GrSi.A,j)p. 760. 

51. Ariz.—GUragi v. Moore, 58 P,2d 
1249, 48 Ariz. 33. 110 A.L..R. 314, re¬ 
heard 64 P.2d 819, 49 Ariz. 74, 110 
A.I 1 .R. 320, appeal dismissed 57 S. 
Ct. 94S. 301 U.S. 670, 81 I*.Ed. 1334. 

37 C.J. p 217 note 31. 

Statutory regulation of newspaj;>er 8 
generally see the C.J.S. title News¬ 
papers §§ 22-23, also 46 C.J. p 40 
note 43-p 42 note 69. 

53. Ark.—Cook v. Wilson. 187 5.W. 
2d 7, 208 Ark. 459, afiOrmed in part 
and reversed in part on other 
grounds Wilson v. Cook, 66 S.Ct 
663. 327 U.S. 474, 90 I*.Bd. 793, 
mandate conformed to and recalled 
in part 198 S.W.2d 818. 

37 C.J. p 217 note 34. 

Timher 

Severance of timber held taxable.— 
Cook V. Wilson, 137 S.W.2d 7, 208 
Ark. 459, affirmed In part and re¬ 
versed in part on other grpunds Wil¬ 
son V. Cook, 66 S.Ct. 663, 327 U.S. 

474, 90 Li.Bd. 793, mandate conformed 
to and recalled in part 193 S.W.2d 
818. 

7or owner’s use 

(1) Owner’s severance of natural 
product from the soil for its own use 
is not for commercial purpose and 
hence is not subject to the tax.—Mc¬ 
Leod V. Kansas City Southern By. 
Co., 175 S.W.2d 391, 206 Arfc. 281. 

(3) However, severance of timber 
for sale is taxable, even though the 
owner’s primary purpose was to en¬ 
able him to cultivate the land.—^Mil¬ 
ler Lumber Co. v. Floyd, 275 S.W. 
741, 169 Ark. 473, affirmed 47 S.Ct. 

475, 273 U.S. 672, 71 LJSd. 833. 

53. U.S.—Singer Sewing Mach. Co. v. 
Brickell, Ala., 34 S.Ct. 493, 233 U. 
S. 304, 58 L.Bd. 974. 

37 C.J. p 219 note 85. 

54. La.—Louisiana State Dept, of 
Agriculture v. Sibille, 22 So.2d 202, 
207 La. 877. 

55. N.T.—City of New York v. Globe 
Neon Tube Corporation. 264 N.T. 
S. 331, 147 Misc. 515. 


ir.g denied 63 S.Ct. 151, 317 U.S. 
r*<>, S7 L.Ed. 565. 

(2) Financial institutions compet¬ 
ing with national banks.—State v. 
National Credit Co., ISl So. 769, 236 
Ala, 224, followed in National Credit 
Co. V. State, 181 So. 772. 236 Ala. 227. 

(3) Foreign finance companies.— 
Stone V. General Electric Contracts 
Corporation. 7 So.Cd Sll, 193 Miss. 
317—Stone v. General Contract Pur¬ 
chase Corporation, 7 So.2d S06, 193 
Miss. 301, 140 A.L.R. 1029, followed 
in C. I. T. Corporation v. Stone, 7 So. 
2d Sll, 193 Miss. 344. affirmed 63 S. 
Ct. 66, S17 U.S. 591. 37 L.Ed. 4S4. 
Followed in Stone v. Universal Cred¬ 
it Co., 7 So.2d S20. 193 Miss. 354, af¬ 
firmed 62 set. 66. 317 U.S. 591, ST 
L.Ed. 454. Followed in Stone v. Yel¬ 
low Mfg. Acceptance Corporation, 7 
So.2d S20, 193 Miss. 33$, affirmed 68 
S.Ct. 66. 317 U.S. 591, 87 L,Ed. 484, 
rehearing denied 63 S.Ct. 157, 317 U. 
5* (Od, $1 Iii«Ed. d65. 

said not finance or neeuxity compa¬ 
nies 

<1) Agricultural credit corporation 
organized to utilize facilities provid¬ 
ed by Federal Farm Loan Act and 
to extend credit to planters and 
farmers.—^State v. State Agr. Credit 
Corporation, 116 So. 159, 176 La. 590. 

(2) Manufacturer who accepts at 
face value notes its dealers receive 
m part payment on the sale of trade- 
in articles which they had accepted 
as a part of the purchase price on the 
sale of the manufacturer’s goods.— 
Stone V. J. I. Case Co., 10 So.2d 201, 
194 Miss. 70S. 

41. Or.—Portland v. Western Union 
Tel. Co., 146 P. 148. 73 Or. 37, L.R. 
A.1915D 260. 

Messenger business by telegraph 
company see the C.J.S. title Tele¬ 
graphs and Telephones SS 277-279, 
also 62 C.J. p 298 note 57-p 299 
note 7S. 

4SL Mass.—Commissioner of Corpo¬ 
rations and Taxation v. Chilton 
Club. 61 X.E.2d 335. 31S Mass. 2$5. 
Serving meahi held not taxable 
(1> The furnishing of food to a 
comparatively small group of ten¬ 
ants for a short period of time.— 


Wellesley College v. Attorney Gen¬ 
eral, 49 N.E.2d 220, 313 Mass. 722, 

(2) The furnishing of meals by a 
college, whose dining accommoda¬ 
tions are not open to the public but 
are restricted to the members of a 
small well-defined number of classes 
and as a necessary incidental under¬ 
taking to college’s function as an ed¬ 
ucational Institution.—Wellesley Col¬ 
lege V. Attorney General, supra. 

(3) The furnishing of meals by a 
private club.—Commissioner of Cor¬ 
porations and Taxation v. Chilton 
Club, 61 N.B.2d 335, 318 Mass. 285. 

43. Ill.—McGrath v. Chicago, 141 N. 
E. 299. 309 IlL 515. 

37 C.J. P 217 note 24. 

44. Ariz.—^Moore v. Farmers Mut. 
Manufacturing & Ginning Co., 77 
P.2d 209, 51 Ariz. 378. 

Miss.—^Frazier v. Stone, 156 So. 596, 
111 Miss. '56. 

45. Mass.—Commonwealth v. Tsou- 
prakakis, 166 N.K So5, 267 Mass. 
496. 

Sepazaie occasions for giving bail! 
within statute may arise in same 
criminal case.—Commonwealth v. 

Tsouprakakis, supra. ! 

Persons held pzofOssiosal bondsmen | 
within statute | 

Mass.—Commonwealth v. Tsoupraka-1 
kis, supra. 

Persons held not engaged in business 
of giving bail 

Ill.—People v. Adams, 183 N.B. 810, 
331 Ill. 79. 

46b La.—^New Orleans v. Clark, 151 
La.Ann. 614. 

47. U.S.—^Armour Packing Co. v. 
Lacy. N.C., 28 S.Ct. 232, 200 U.S. 
226. 50 L.Ed, 451. 

48: La.—State v. Heymann, 151 So. 
901, 17$ La. 479. 

Owner occnxiant renting surplus 
space held subject to tax.—State v. 
United Fruit Co., La.App., 152 So. 
915. 

49. aPHing crates or other contain- 
ers for sale to others to pack agri¬ 
cultural or horticultural products in 
is not preparing agricultural and 
horticultural products for sale, prof- 
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sidered in the C.J.S. title WTiarves § 8, also 37 C.J. 
p 217 note 37 and 68 CJ. p 212 notes 9-12. 

Persons. Among the persons whose occupations, 
professions, or vocations have been declared to be 
properly subject to license or tax and which have 
been considered \vdth reference to statutes or ordi¬ 
nances requiring licenses or imposing taxes thereon 
are: Architects, as considered in Architects § 5; 
attorneys, in Attorney and Qient § 14; auctioneers, 
in Auctions and Auctioneers § 5; bakers brew¬ 
ers or manufacturers of liquor, as considered in In¬ 
toxicating Liquors § 125; brokers, in Brokers § 8; 
butchers carriers, as considered in Carriers §§ 
20, 567; certified public accountants cement dis¬ 
tributors confectioners;®® credit associations or 
corporations dairymen dentists, as consid¬ 
ered in the CJ.S. title Physicians and Surgeons §§ 
S~10, also 48 C.J. p 1070 note 64-p 1079 note 7, and 
p nil notes 95-8; detectives, in Detectives, § 3; 
druggists, in Druggists § 3; factors or commission 
merchants, in Factors § 3 a; florists;®® foreign 
corporations, as considered in the C.J.S. title Tax¬ 
ation § 190, also 37 CJ. p 235 notes 98, 99, and 61 
CJ. p 340 note 7-p 345 note 68; foreign insurance 
companies, in Insurance §§ 79, 80; garage keepers 
and auto-livery men, in the C.J.S. title Motor Ve¬ 
hicles § 718, also 38 CJ. p 76 notes 59, 60, 63; 
hawkers and peddlers, in Hawkers and Peddlers §§ 


7, 8; innkeepers, in Innkeepers § 6; insurance ad¬ 
juster, in Insurance § 1102; insurance agents and 
brokers, in Insurance § 85; insurance companies, in 
Insurance §§ 69, 71; keepers of gaming houses, in 
Gaming § 82; lightning-rod agents;®** liveiy^-sta- 
ble keepers, as considered in the C.J.S. title Livery- 
Stable Keepers § 3, also 38 CJ. p 76 notes 54-64; 
manufacturers, in Manufactures § 5; note shav¬ 
ers;®® packers and carriers of oysters;®® packing 
house agents;®" pawnbrokers, as considered in the 
CJ.S. title Pawnbrokers §§ 3, 4, also 48 C.J. p 561 
notes 22-30, and p 562 note 52-p 563 note 82; 
persons engaged in public service;®® persons en¬ 
gaged in the business of lending money, as consid¬ 
ered in the C.J.S. title Money Lenders § 4, also 37 
C.J. p 219 note 71; pharmacists, in Druggists § 3; 
photographers;®® physicians and surgeons, as con¬ 
sidered in the CJ.S. title Physicians and Surgeons 
§§ 5-30, also 48 CJ. p 1070 note 64-p 1110 note 72, 
and p 1111 notes 95-8; pilots, in the CJ.S. title 
Pilots § 4, also 48 CJ. p 1189 note 43-p 1191 note 6; 
private bankers, in Banks and Banking § 8; pro¬ 
ducers of petroleum or other mineral or crude oil, 
in the CJ.S. title Mines and Minerals § 238, also 
37 CJ. p 219 note 78; public accountants;^® pub¬ 
lic service companies generally, as considered in the 
CJ.S. title Public Utilities § 12, also 37 CJ. p 219 
note 80; street railroad companies, in the CJ.S. 


5B. IlL—Chicagro v. Drogasawacz, 99 
X.K 8S9. 256 111. 34. 

37 C.J. p 218 note 41. 

^'Bakery** defined see 8 C.J.S. p 877 
notes 18-20. 

Wholesale Imkers 

U.S.—Campbell Baking Co. v. City 
of Harrisonville, C.C.A.HO., 60 
P.2d 670. 

57. Tenn.—Sims v. Carter, 116 S.W. 

2d 1081, 173 Tenn. 263. 

37 C.J. p 218 note 46. 

“Butcher** defined generally see 12 
C.J.S. p 860 notes 67-76. 

License or tax on meat dealers see 
infra subdivision d (3) <a) of this 
section. 

5a jLa.—State v. Charles R Wer- 
muth Co., 147 So. *692, 177 La. S3. 
X.T.—^Davis V. Sexton. 207 X.T.S. 

377, 211 App.I>iv. 233. 

JL professioii. 

Certified public accountants prac¬ 
tice a profession within a statute 
taxing persons practicing a profes¬ 
sion.—Wright V. Borthwlck. 34 Ha- 
waU 245. 

sa Tex,—^Trinity Portland Cement 
Co. V. State, Civ.App., 144 S.W.2d 
329, error refused. 

ea Lcl—N ew Orleans First Munici¬ 
pality V. Manuel, 4 Lia.Antt. 828. 

61. Ala.—State v. Wholesale & Re¬ 


tail Credit Ass’n, 77 So. 735, 201 
Ala. 209. 

Ky.—^U. S. Fidelity & Guaranty Co. 

V. Commonwealth, 118 S.W. 1000, 
133 Ky. 740. 

62. Ala.—Birmingham v. Goldstein, 
44 So. 113, 151 Ala. 473, 125 Am.S. 
R, 33, 12 L-R.A.,N.S., 568. 

$7 C.J. p 218 note 49. • 

License or tax on milk dealers see 
Food S 12 a. 

ea SCOTttciOtazlst operating green¬ 
house and nursery on his own land 
is not “florist** within statute.—^Dor¬ 
an V. Crenshaw, 61 S.W.2d 469, 166 
Tenn. 346. 

64. Ga.—^Dennard v. State, 84 S.R 
592, 16 GaA.pp. 133. 

65. Tenn.—Clayton v. Read House 
Co., 141 S.W.2d 916, 24 Tenn^App. 
149. 

37 C.J. p 218 note 67. 

Bonds are '^evidences of indebted¬ 
ness** within statute requiring pay¬ 
ment of tax.—Clayton v. Read House 
Co., supra. 

ea Md.—State v. Applegarth, 81 A. 
961, 81 Md. 293, 28 L.R.A. 812. 

67. Alft. —Gottlieb ▼. Caty of Bir¬ 
mingham, 11 So.2d 363. 243 Ala. 
579. 

Ga.—Savannab t. Cooper* 63 S.R 138, 
131 Ga. 670. 

37 CJ. P 218 note 69. 
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ea A municipality’s airthorisatioTi 
to levy an occupation tax on public 
service property includes taxable 
property employed in public service, 
which is the business of supplying 
some commodity to any or all mem¬ 
bers of a community or of providing 
some service where exercise of the 
calling involves some legal privilege 
or a natural or virtual monopoly.— 
Richter v. City of Lincoln. 285 N.W. 
593, 136 Neb. 2S9. 

69. IT.S.—Lucas V. City of Charlotte. 
D.C.N.C., 14 P.Supp. 163, affirmed, 
C.C.A.. 86 F.2d 394. 109 A.L.R. 297. 
37 C.J. p 219 note 73. 

76. Ga.—Knight Drug Co. v. Nai- 
smlth, 8S S.R2d 87, 73 Ga.App. 793. 
La.—State v. De Verges, 95 So. 805, 
153 La. 349, 27 A.L.R. 1526. 

Tenn.—Johnson v. Crenshaw, 47 S. 

W.2d 537, 164 Tenn. 278. 
Begulatiim 

(1) Subject of public accountancy 
is proper field for exercise of police 
power in interest of public welfare.— 
Wangerin v. Wisconsin State Board 
of Accountancy, 270 N.W. 67, 223 
Wis. 179. 

(2) However, it has been held that 
the business of accounting has none 
of elements of a public utility Jus¬ 
tifying its regulation.—^FTaser t. 
Shelton, 150 N.R 696* 32# XU. 353. 43 
A.L.R. 1086. 
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title Street Railroads §§ 1/4-176, also 60 CT. p 354 
note 31-p 361 note 12; telegraph and telephone 
companies, in the C.J.S. title Telegraphs and Tele¬ 
phones § S2, also 62 C. T. p 92 note 32-p 95 note 44; 
registered nurses, in the C.J.S. title Physicians and 
Surgeons § S, also 37 C.J. p 219 note S4; steam¬ 
ship agent surveyors teachers, as considered 
in the C.J.S. title Schools and School Districts §§ 
159-16S, also 56 C.J. p 369 note 35-p 377 note 10; 
title and abstract companies not insuring title, in 
Abstracts of Title § 3; undertakers, in Health § 
25; warehousemen, in the C.J.S. title Warehouse¬ 
men and Safe Depositaries § 5, also 67 C.J. p 448 
note 21-p 449 note 35; and water companies, in 
the CJ.S. title Waters § 262, also 67 CJ. p 1199 
note 7-p 1200 note 22. 

Solicitation of funds from the members of a 
lodge or secret organization at a private meeting 
thereof is not a solicitation from the public within 
a statute or ordinance regulating such practice and 
requiring a certincate therefor.'^ 

The preaching and teaching of a minister of a 
religious sect have been held not proper subjects of 
licensing or taxation-*** 

h. Emigrant and Employment Agents or Agen¬ 
cies 

Under statutes so providing, emigrant and employ¬ 
ment agents or agencies are required to take out a li¬ 
cense and to pay a license tax. 

Under statutes so providing, emigrant agents are 
required to take out a license and to pay a license 
tax.^® An emigrant agent within the contempla¬ 
tion of such statutes, particularly where the stat¬ 
ute so defines it, has been held to be a person en¬ 
gaged in hiring laborers or soliciting emigrants in 


the state to be employed beyond the limits of the 
state."* ^ A person must make that his business or 
occupation in order to be subject to the tax.77 One 
who comes into the state and employs, on his own 
behalf, laborers to work for him outside the state 
is not subject to a license tax as an emigrant 
agent.7S Also, since an emigrant is one who quits 
his countrj- for any lawful reason with a design to 
settle elsewhere, and takes his family and property 
wnth him, as discussed in the definition Emigrant 29 
CJ.S. p 763 notes 64-65, it has been held that such 
a license is not required of one who solicits or pro¬ 
cures another to leave the state, where such other 
has no intention of abandoning his residence, but 
leaves the state merely for the purpose of tempo¬ 
rarily engaging in work in another state.7S 
Employment agents or agencies have been held 
subject to a license or tax.®® Under some statutes 
licenses are not required of employment agencies 
which do not exact a fee or other valuable consid¬ 
eration, or attempt to collect for their^ services.*^ 
A person may be required to take out a license as 
emplojTnent agent and also a license as emigrant 
agent, where he is engaged in both occupations or 
privileges.®^ 

c. Mechanical Trades and Puxsiuts 

(1) In general 

(2) Contractors 

(3) Plumbers 

(1) In General 

Mechanical trades and pursuits ordinarily are proper 
subjects for licensing and the imposition of license, oc¬ 
cupational, or privilege taxes. 

A license may be required and a license tax im¬ 
posed on mechanical trades and pursuits, or per- 


71. ItSL —State v. Tampa Inter O^eaa 
S. S. Co.. IS So. S2S. 133 Iol. 971. 

TSL Hawaii.—Wright t- Borthwick, 
34 Hawaii 245. 

73. Pa.—Commonwealth v. Cole- 
scott. 51 Pa.I>i8t. & ^o. 152, 92 
Pittsb.I,eg.J. 59. 

74k. Ga.—^Thomas ▼. City of Atlanta, 
1 S.E.2d 598. 59 Ga.App. 520. 

75. S.C.—State ▼. Bates, 101 S.E. 

851. 853. 113 S.O. 129. 

37 CJ. p 219 note 98. 

78L Ga.—Chambers r. State, 97 S.EL 
274. 23 Ga.App. 1. 

20 C.J. p 500 notes 23-28, 

77. Ga—Chambers t. State, 97 S.B. 
274. 23 GaApp. 1. 

TEi Ga—Cleaton v. State, 191 S.B. 

928. 55 GaApp. 875. 

37 CJ. p 220 note 99—20 C.J. p 500 
note 23 £a]. 


79. Ga—Woodson v. State. 40 S.E. 
1013, 114 Ga 844—^Varner v. State, 
1$ S.E. 93, 110 Ga 595. 

80. CaL^—^Business Management Cor¬ 
poration V. Department of Indus¬ 
trial Relations, Division of Labor 
Statistics and Law Enforcement, 
129 P.2d 681, 21 Oal.2d 26. 

XT.J.—Saks Theatrical Agency v. 
Mentine. DisLOt., 48 A.2d 644. 

37 C.J. p 220 note 2. 

'‘Employment agent** or •‘emplojrment 
agency** deftned see the C.J.S. title 
Master and Servant 5 26, also 20 C. 
J. p 1246 note 81. 

Licensing of theatrical empl 03 rment 
agencies see the O.J.S. title Thea^ 
ters and Shows S 21, also 62 C.J. 
p S33 note 39. 

Regulation of employment agencies 
see the C.J.S. title Master and 
Servant 8 26, also 39 C J. p 88 notes 
14, 15. 


Purpose of 8ta;tute is to regulate 
relations between agency and appli¬ 
cants for employment and for pro¬ 
tection of the public in general from 
fraud.—Acorn Employment Service v. 
Moss, 43 N'.Y.S.2d 379. amrmed 42 X. 
T.S.2d 935, 266 App.Div. 829, reversed 
on other grounds 54 N.E.2d 340, 292 
N.T. 147. 

81. Hnrses' assoolaitloiL 

License is not required of employ¬ 
ment agency maintained by nurses* 
association out of membership dues 
paid by members of the association 
and whose placement service is D^ee 
to members and nonmembers alike.— 
American Nurses’ Ass'n Professional 
Counseling & Placement Service, v. 
Fielding, 61 N.Y.S.2d 847, 187 Misc. 
104. 

8^ Tenn.—^McMillan t. Knoxville, 
202 S.W. 65, 139 Tenn. 319. 

Double taxation generally see supra 8 

24. 
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sons engaging therein,®^ such as barbers, beauti¬ 
cians, and cosmetologists,billposters,^® builders,^® 
chauffeurs, as considered in the CJ.S. title Motor 
Vehicles §§ 146-164, also 42 CJ. p 740 note 5-p 750 
note 18, electricians,gas fitters,ss laundries,*^ 
railroad engineers,®<l steam engineers,and steam 

fitters.^2 

Under statutes or ordinances so providing, occu¬ 
pation or privilege taxes have been imposed on per¬ 
sons engaged in various mechanical trades and pur¬ 
suits or persons engaged therein, such as asbestos 
workers,blacksmiths,®^ bricklayers,®5 painters,®® 
plasterers,®*^ and persons engaged in the business of 
vulcanizing tires and other rubber goods.®® Such 


a tax has been held intended to be imposed on ar¬ 
tisans or mechanics, and not on those whose em- 
plo>Tnent depends on the possession and exercise of 
an unusual skill or talent, characterizing his work 
as one of decoration rather than of utility.®® Un 
der some constitutions and statutes, however, me¬ 
chanical trades and pursuits arc exempted from 
the pajTnent of an occupational or license tax, as 
considered infra § 31 c fS). 

Horseshoeing as a business or occupation is sub¬ 
ject to a tax, for purposes of revenue.^ However, 
it has been held that a license fee or tax may not 
be required for purposes of regulation;® and an 
attempt to regulate such business or occupation, 


03, Mo.— ElEinsas City v. Fee, 160 S. 

\V. 537, 174 Mo.App. 501. 

37 C.J. p 220 note 5. 

ec U.S.—^United Enterprises v. Du- 
bey, C.C.A.Fla., 128 F.2d S43, cer¬ 
tiorari denied 63 S.Ct, 74. 317 U.S. 
669. 87 I<.Ed. 537. 

Ala.—State v. Birmingham Beauty 
Shop. 198 So. 435. 240 Ala. 170. 
Wyo.—Tharp v. Unemployment Com¬ 
pensation Commission. 121 P.2d 
172. 57 Wyo. 486. 

37 C.J. p 218 note 42. 

Exemption of barber see infra 5 31 c 
(S). 

Begulation generally see Health S 25. 

Ckmipenaation need not come di¬ 
rectly from one who receives treat¬ 
ment to necessitate obtaining of li¬ 
cense by beauty culturlst.—^Luzier 
Special Formula Laboratories v. Min¬ 
nesota State Board of Hairdressing & 
Beauty Culture Examiners. 248 N.W. 
664. 1S9 Minn. 151. 

Barber as oosxnetologist 
Licensed barber has been held not 
required to have license as cosme¬ 
tologist in order to act as such in 
beauty parlor.—State v. Cavender,. 
292 P. 763. 131 Kan. 577. 

Persons subject to license requira- 
ments for barber 

(1) Beauticians, beauty culturlsts 
and practitioners, and hair cutters in 
beauty parlors. 

Ca.—State Board of Barber Examin¬ 
ers y. Blocker, 167 S.R 298, 176 Ga. 
125. 

Wash.—State v. Leftwlch. 253 P. 448. 
142 Wash. 329, 59 A.L.R. 539, 

(2) Proprietor.—State v. (Lockey, 
152 S.E. 693. 198 N.C. 651. 

(3) Student receiving payment— 
Schwarze v. Clark, 107 P.2d 1018, 188 
Okl. 217. 

Persons not subject to barberbi li. 
cense 

<1) Student barber who receives 
no payment—Brasier v. State Board 
of Barber Examiners, 141 P.2d 563. 
193 Okl. 74. 

(2) Licensed cosmetologist cutting 
hair of woman customer of beauty 


parlor and hairdressing establish¬ 
ment.—^Lane v. State, 232 X.W. 96 
120 Neb. 302. 

<3) Women employed In beauty 
parlors, who dress and cut or bob 
women's hair.—State v. De Guile, 199 
N.W. 569. 160 Minn. 191. 

(4) Other persons see 37 C.J. p 21S 
note 42 (aj. 

Salespeople mad demonstxatozs 

were held not to be subject to license 
requirements. 

Kan.—^State ex reL Wayman v. John¬ 
son. 131 P.2d 660. 156 Kan. 191. 
W.Va.—State v. Knight. 191 S.E. 845. 

119 W.Va. 6. i 

Place 

''Incorporated town,** as used in 
statute, requiring license of person 
practicing as barber in any “incorpo¬ 
rated town** includes cities.—State v. 
Wester. 236 P. 790, 135 Wash. 32. 

85. Colo.—Curran Bill Posting & 

I>istributing Co. v. Denver, 107 P. 
261, 47 Colo. 221, 27 L.R.A.,N,S., 
544. * 1 

87 C.J. p 220 note 6—62 C.J. p 555 
note 35. 

86. La.—New Orleans v. O’Neil, 10 
So. 245. 43 La.Ann. 11S2. 

“Building” defined see 12 C.J.S. p 378 . 
note 66-p 390 note 2L 

87. Mo.—Pierce City v. Hentschel. 

210 S.W. 3L ! 

License and taxation of electric com¬ 
panies and of the selling buying, 
using, or distributing of electricity 
see Electricity i 4. 

88; Tenn.—^Parmer v. Lindsey, 3 S. 

W.2d 657, 157 Tenn. 29. 

89. Ga.—City of Newnan v. Atlan¬ 
ta Laundries. 162 S.E. 497, 174 Ga. 
99. 87 A.L.R. 507, appeal dismissed 
Atlanta Laundries, Inc., v. City of 
Newnan, 52 S.Ct. 495, 286 U.S. 526. 
76 LEd. 1269. 

R.I.—State V. Wah Iiee, 144 A. 159, 
49 R.L 491. 

37 C.J. p 220 note 11. 

Xdeettse hM aofe raquized 

(1) Hotel eoBdueting laundry 
wherein hotel’s linens only wert. 
laundered was not required to obtain 
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license, since hotel was not engaged 
*n laundrj* business.—^People v. Thir- 
iv-Fourth Street Hotel Qo., 289 N.T. 
S. 893. 160 Misc. 243. 

(2) Hotel which rendered laundry 
service to guests by delivering and 
receiving laundry was not independ¬ 
ent contractor or jobber within ordi¬ 
nance requiring persons operating 
laundry service either as independ¬ 
ent contractor or jobber to obtain li¬ 
cense.—^People, on Complaint of Go- 
bright V. 34th Street Hotel Co., 286 
N.Y.S. 614. 158 Misc. 839, reversed on 
other grounds People v. Thirty- 
Fourth Street Hotel Co.. 289 N.Y.S. 
S93, 160 Misc. 243. 

93u Ala.—^McDonald v. State, 2 So. 

829. SI Ala. 279, 66 Am.S.R. 158. 

37 C.J. p 220 note 12. 

91. Minn.—State t. Justus, 102 N. 
W. 432. 94 Minn. 267. 

37 CJ. P 220 note 13. 

92. Tenn.—^Parmer ▼. Lindsey, 3 S. 
W.2d 657, 157 Tenn. 29. 

93. Tenn.—^Parmer a. Lindsey, su¬ 
pra. 

94. N.M.—^Tharp v. City of Clovis, 
279 P. 69, 34 N.M. 16L 

95b Tenn.—^Parmer r. Lindsey, S S. 

W.2d 657. 157 Tenn. 29. 

96b Ad, iatezior deoozalior is not a 
“mechanic” or “painter,” within stat¬ 
ute requiring payment of privilege 
tax.—^Richmond Screw Anchor Co. v. 
E. W. Mlnter Co., 366 S.W. 574. 156 
Tenn. 19. 

97. Tenn.—^Parmer r. Lindsey, 3 S. 
W.2d 657. 157 Teim. 29. 

98. ‘Recapping” of automobile tires 
Is not the same as "vulcanizing.”— 
Singing Hiver Tire Shop v. Stone. 
Miss.. 21 So.2d 5S0. 

99. Tenn.—^Richmond Screw Anchor 
Co. V. B. W. Minter Co., 300 S.W. 
574, 156 Tenn. 19. 

3. Cal.—In re Diehl, 96 P. 98, 8 <MI. 
App. 51. 

Ill.—Bessette t. People, 68 K.B 315. 

193 XU. 334. 56 LEJL 566. , 

8 . CaL—lure DiaM, 66 F. 661200. 

1 App. 61* 
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by requiring a horseshoer to submit to an examina¬ 
tion and pay a license fee for the privilege of ex¬ 
ercising his occupation, has been held to be uncon¬ 
stitutional as an arbitrary interference with per¬ 
sonal liberty and private propert}’.^ 

(2) Contractors 

Under statutes or ordinances so providing, license, 
occupational, or privilege taxes are imposed on contrac¬ 
tors or the business of contracting. 

Under statutes or ordinances providing there¬ 
for, license, occupation, or privilege taxes have 
been imposed on persons carrying on the occupation 
of contractor,^ including, either by definition or spe¬ 
cific enumeration, particular classes of contractors, 
such as building and construction contractors, or 


contractors for the erection or construction of enu¬ 
merated structures and buildings,5 brick contrac¬ 
tors,* electrical contractors,^ or road construction 
contractors.^ 

Privilege or occupational taxes on persons en¬ 
gaged in the contracting business have in some in¬ 
stances been held laid on the local activitj’* or actu- 
• al operations under the contract, not on the taking 
or entering into of the contract but in other in¬ 
stances they have been held to be imposed on the 
privilege of accepting and executing a contract, 
not on the project itself,so that the tax is not 
applicable where the contract is accepted and per¬ 
formed outside the jurisdiction of the taxing body.^t 

In the absence of statutory definition the term 


Ill.—Bessette v. People, 62 X.B. 215, 
153 Ill. 334, 56 I..R.A. 55S. 

3L Wash.—In re Aubrey, 78 P. 900, 
36 Wash, SOS, 104 Am.S.R. 952, 1 
AniLCas. 927. 

S7 C J. p 221 note 21. 

Constitutionality of license laws gen¬ 
erally see supra f8 21-24, 

4. Ariz.—Moore v. Pleasant Haaler 
Const. Co., 76 P.2d 225, 51 Ariz. 
i\ 

'"jLl —Sheble v. Turner, 117 P.2d 23, 
46 Ca.'.App 2d 782. 

Tern.—^ilcGilI & Daugherty v. Kef- 
auver, 137 S.W.2d 279, 175 Tenn. 
S67. 

Va.—Ralph Sollitt & Sons Const. Co. 
V. Commonwealth, 172 S E. 290. 161 
Va. 854, 91 A.X.I.R. 774, appeal dis¬ 
missed Ralph Sollitt & Sons Const. 
Co. V, Commonwealth of Virginia, 
54 S.Ct. 632. 292 U.S. 599, 78 L-Ed. 
1453. rehearing denied 54 S.Ct 714, 
292 U.S. 604, 78 DJEd. 1466. 

17 C.J. p 220 note 9. 

Sales to or by contractor as retail 
sales within meaning of tax on re¬ 
tail sales or occupation of making 
retail sales see infra subdivision d 
(2) (h) of this section. 

Gkami pzlvUags tax 
A highway or paving contractor 
a*ho manufactures or mixes the ma¬ 
terials used in performing his con¬ 
tract is taxable under a privilege or 
occupation tax imposed on every per¬ 
son engaged in any and every busi¬ 
ness not otherwise subject to an oc¬ 
cupation or business tax, and not for 
a tax imposed on persons engaged in 
the business of manufacturing, com- 
r* *unding, or preparing articles or 
commodities for sale or profit.—Wes- 
co Co. V. State Revenue Commission, 
173 SE 404, 178 Ga. 479—Whitley v. 
State Revenue Commission, 173 S.E. 
lv5, 48 Ga.App. 5S4. 

Vatttra of tax 

<11 WTiere the tax is measured by 
the gross proceeds or gross income 
of the business it is a tax on the 


right to engage in business and is not 
a sales tax.—Arizona State Tax Com¬ 
mission V. Frank Harmonson Co. 
Metal Products, 163 P.2d 667, 63 Ariz. 
452. 

(2) Some statutes have been con¬ 
strued to impose the tax on each in¬ 
dividual contract and not on the 
gross annual business.—Slmons-May- 
rant Co. t. Query, 143 S.E. 808, 146 
S.C. 1S5. 

Fozpose of statotes 
(1) Statutes which require con¬ 
tractors to obtain a license before 
engaging in the trade or business of 
contracting are intended for the pro¬ 
tection of the public. 

U.S.—^Dow V, U. S., for Use and Ben¬ 
efit of Holley. 5S.C.A.Utah, 154 F,2d 
707. 

Cal.—^Alvarado v. Davis, 6 F.2d 121, 
115 Cal.App.Supp. 782. 

<2) This is true even though an 
examination is not required as a pre¬ 
requisite to the obtaining of a li¬ 
cense.—^Alvarado v. Davis, supra. 

S. Miss.—Stone v. Green, 23 So.2d 
542. 

*K?onstruct” defined see 16 C.J.S. p 
1508 note 12-p 1510 note 71. 
“Construction*’ defined see 16 C.J.S. p 
1510 note To—p 1515 note 76. 
CombiBiBg sepazate oontrsets 
The amounts payable under a con¬ 
tract which may be taxable and one 
which may not be taxed will not be 
added so as to render the contract 
which may be taxed sufiScient in 
amount to make It subject thereto.— 
Ross-Prankel, Inc., v. State, 165 S. 
W.2d 690. 179 Tenn. 320. 

BJrecIi of eBamezatioa of vmxions 
stru jct uz e a 

A tax on persons contracUng for 
construction of enumerated struc¬ 
tures, or other improvement op struc¬ 
ture, Includes within its meaning Im¬ 
provements and structures other than 
those enumerated of the same gen¬ 
eral nature op class as those enumer- 
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ated.—Stone v. Green, Miss., 23 So.2d 
542. 

CoBtzaotom subject to Uoeuse or tax 

(1) Contractor for construction of 
a levee.—Stone v. Green, supra. 

(2) Contractor engaged only in the 
construction of residences.—Ailor v. 
Tillery, 7 Tenn.App. 679. 

(3) Person undertaking to con¬ 
struct a number of houses on lots 
owned by him.—^Moon v. Goldstein, 
158 P.2d 1004, 69 CalApp.2d Supp. 
800. 

Coutraotozs not subject to tax 

(1) Contractors for the furnishing 
and installation of unattachable and 
removable store fixtures were held 
not taxable.—^Ross-Frankel, Inc, v. 
State, 165 S.W.2d 690, 179 Tenn, S20. 

(2) Persons engaged In Installing 
hot-air heating plants op electric 
wiring were held not subject to tax.— 
Parmer v. Lindsey, 8 S.W.2d 657, 157 
Tenn. 29. 

(3) Other contractors see 87 CJ. p 
220 note 9 £b]. 

Qm A bzick masoiiy woxiUng at hour¬ 
ly rate, was not a contractor.—Ewing 
V. City of Helena, 182 S.W.2d 940, 207 
Ark. 702. 

7. Ga.—^Davison v. F. W. Woolwortb 
Co.. 198 S.R 738. 186 Ga. 663, 118 
A.L.R. 1363. 

A Tenn.—^Tennessee Good Roads Co. 
V. Putnam Const. Co., 11 TennJLpp. 
485. 

9. Miss.—Cook V. StonA 6 So.2d 228, 
192 Miss. 219. 

Tenn.—Beck v. Cobb, 124 S.W.2d 228, 
174 Tenn. 104. 

10 . Ala.—^Brown Plumbing & Heat¬ 
ing Co. v. McDowell, 200 So. 104, 
240 Ala. 486. 

IL Ala.—O’Pry HeaUng A Plumb¬ 
ing Co. v. StatA 8 So-2d 316, 241 
Ala. 607. 
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‘^contractor” is given its normal and ordinary mean¬ 
ing but where statutes employ the word it has 
been held to intend one who undertakes or con¬ 
tracts vrith another,and not a person who erects 
a building on his own property for his own use.i^ 
It has been held applicable to corporations and 
not limited to individuals.13 Some statutes or 
provisions thereof are limited so as not to extend 
to persons making or performing a contract or 
subcontract for the construction of a part or cer¬ 
tain specified details of a building not amounting 
to a contract for the entire construction.1® 

(3) Plumbers 

Under statutes so providing, plumbers and persons 
engaged in the plumbing business are required to be li¬ 
censed and to pay a license tax as a prerequisite to the 
right to pursue such trade or calling. Also occupation 
or privilege taxes have been imposed on such persons. 

As a general rule the state legislature either by 
itself, or by delegation of power to municipalities, 
may make reasonable regulations governing plumb¬ 
ing work, as considered in Health § 25, and for 
that reason may require a person to submit to an 
examination, as considered infra § 34, and obtain 
a license or certificate of qualification before being 
permitted to pursue the trade or calling of a plumb¬ 
er,^ provided, of course, the act or ordinance does 
not naake an arbilyaiy basis of classification or im- 


justifiable distinction between the different graces 
of plumbers.^3 However, there is authority to the 
effect that a statute requiring plumbers to secure 
a license from an examining board cannot be sus¬ 
tained.^® 

The requirement for a license includes a firm 
or corporation as well as a natural person.^® Un¬ 
der some statutes one becomes engaged in the busi¬ 
ness of a master plumber so as to require a master 
plumber’s license only when he performs plumbing 
work either with his own hands or by the hands 
of journeymen who are under his control.-^ Hence 
an tmlicensed person, firm, or corporation may law¬ 
fully make contracts for or including plumbing 
work and plumbing labor, provided he or it con¬ 
tracts with registered or licensed plumbers to per¬ 
form the work and docs not himself or itself enter 
into the business of a master plumber ;22 but where 
one performs plumbing work by plumbers in his 
employ who are subject to his Erection, and does 
not confine his businsss to taking contracts for 
plumbing work or contracts which include plumbing 
work with other work, he is engaged in the business 
of a plumber so as to be subject to the requirement 
for a license therefor, even though the supervision 
of the work is committed to a licensed master 
plumber employed by him.®® 

*^Pluittbing** as used in this connection has been 


la. X.C.—state V. Mitchell, T S.E.! 

2 d 567. 217 N.C. 244. 

-‘Contractor*' defined; 

Generally see 17 C.J.S. p 291 notes 
24-30. and Contracts $ 1 f• 

In buildingr contract sense see Con¬ 
tracts S 11- 

imcertaiiL sisrnifioatioii. 

The term “contractor,” according 
to the idea of the license act, is of 
uncertain signification.—State v. C. 
C. Hartwell Co.. 41 So. 444. 117 1*. 
144—13 C.J. p 211 note 48 £b]. 

13. Cal.—^People v. Moss, 87 P.2d 
032. 33 Cal.App.2d Supp. 763. 

T4L Cal.—^People v. Moss, supra. 

Specific ezemptloxL from tax of 
owner building on his own property 
has been held not to preclude con¬ 
clusion that tax does not apply to 
owners building or improving struc¬ 
tures on their property for their oc¬ 
cupancy.—^People V- Moss, supra. 
ConstmctioiL 

A construction which will limit a 
citizen's right to go about his busi¬ 
ness without governmental interfere 
ence should not be recognized by 
courts, unless clearly and constitu¬ 
tionally imposed.—^People v. Moss, 
supra. 

.15. La,—State v. C C. HartweU Co., 
41 So. 444, 117 lia. 144. 


16. Tenn.—^Parmer v. Lindsey, 8 S. 
W.2d 657, 157 Tenn. 29. 

Persons held not contracting lor en. 
tire construction 

Persons engaged in hot-air heating, 
roofing, stone work, brick work, elec¬ 
tric wiring and fitting, or iron and 
steel work, were held not liable for 
tax.—^Parmer v. Ldndsey, supra. 

17. Ala.—^McDonald v. State, App., 
2S So.2d 805. 

Mass.—^Attorney General v. Union 
Plumbing Co.. 16 X.R2d 89. 301 
Mass. 86. 

27.0.—State ex rel. City of Bismarck 
V. District Court In and for Bur¬ 
leigh County. 253 N.W. 744, 64 X. 
D. 399. 

Pa.—Commonwealth v. Dougherty, 40 
A.2d 902, 156 Pa.Super. 520. 

Wash.—City of Tacoma v. Fox, 290: 

P. 1010, 158 Wash. 325. 

37 CJ. p 221 note 27. 

Registration of occupations or busi¬ 
nesses or persona engaged therein 
see infra S '^1* 

18L Minn.—State ▼. Justus, 97 N.W. 
124, 90 Minn. 474. 

Constitutionality of acts and ordi¬ 
nances generally see supra S{ 21— 
24. 

la. Ark.—Replogle t. City of (Little 
Rock. 267 S.W. 353, 166 Ark. 617, 
36 A.L.R. 1333. 
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Case overruled 

The case of State v. Smith, 84 P. 
551, 42 Wash. 237.* 114 AnxS.R. 114, 
5 L.R.A..X.S., 674. 7 AnmCas. 677, 
which held invalid a statute requir¬ 
ing plumbers to procure a license as 
a prerequisite to the right to pursue 
their trade, was subsequently ex¬ 
pressly overruled.—City of Tacoma 
V. Fox, 290 P. 1010. 158 Wash. 325. 
90. Mass.—^Attorney General v. Un¬ 
ion Plumbing Co.. 16 N.B.2d 89, 
301 Mass. 86. 

37 C.J. p 222 note 32 [aj. 

Corporation as person entitled to li¬ 
cense see infra S 33. 

SL Mass.—-Attorney General v. Un¬ 
ion Plumbing Co., 16 X.R2d 89. 301 
Mass. 86. 

2 ^ Mass.—Attorney General v. Un¬ 
ion Plumbing Co., supra. 

X.T.—^Putnam v. Siravo, 124 K.7.S. 

110‘5. 140 APP.Div, 194. 

37 C.J. p 222 note 30. 

Right of unlicensed person to recov¬ 
er on contract generally see infra 
S 59. 

23. Mass.—Attome:^ General v. Uh- 
ion Plumbing Co., 16 N.R2d 39. 301 
Mass. 86. 

X.T.—^Bronold v. Bugler, lii K.T.S. 
503, 121 App.Div. 123. affirmed 87 
X.R 427, 194 K.T. 323, 31 LJELA, 
N.S.. 176. 
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held limited to water supply and house drainage 
<ystemsr^ and not to extend to the installation of 
steam, hot water, or other heating apparatus,^5 or 
the work of a drain layer’s trade,-® and this has 
bi.-cn held true even though plumbers are compe- 
ttnt to perform such work and it is embraced in a 
statutory definition of plumbing.-^ Other author¬ 
ity, however, has not limited plumbing so strictly, 
but has held it to be more extensive in scope. 

Occupation cr sales taxes. An occupation or 
privilege tax may be, and under statutes so pro- j 
viding is, imposed on plumbers or the business of I 
plumbing.-® Under such a tax a plumbing business 
includes the keeping of a stock of plumbing mate¬ 
rials to be used by the owner in executing his 
plumbing contracts,®® but it does not extend to sales 
to the general public from his stock of merchan¬ 
dise, as such activity constitutes the separate busi¬ 
ness of keeping a store,which is subject to a 
privilege tax on such a business, regardless of 
whether the plumbing business is also subject to a 
tax.®- 

d. MereantOe Occnpatioiis and Transactions 

(1) In general 

(2) Sales, occupation, and use taxes gen¬ 

erally 


(3) Dealers in particular articles 
Chain store taxes 
(5) Co-operative associations 
{6) Transient or itinerant dealers, mer¬ 
chants, traders, or venders; solici¬ 
tors and canvassers 

(1) In General 

Under various statutes license requirements and li¬ 
cense, privilege, occupation, sales, or use taxes have been 
imposed on mercantile occupations and transactions In 
general or of enumerated classes and kinds. 

Subject to constitutional limitations, considered 
supra §§ 21-24, and to the rule that interstate com-^ 
merce be not interfered with, considered in Com¬ 
merce §§ 111-118, license requirements and license, 
privilege, or occupatiem taxes have been imposed 
on mercantile ocaipations and transactions of vari-» 
ous kinds.®® Particular mercantile businesses or 
the persons engaging therein on which licenses and 
occupation taxes have been imposed include: Sales 
or leases of goods on installments;®^ the conduct¬ 
ing of special sales of goods so advertised or held 
out as to appeal to the cupidity of the public,®® as 
sales of bankrupt stock®® or of fire-damaged 
goods ;®7 businesses conducted by gas and electric 


24. 2C.T.—^People v. Osborne, 2SS X. 
r.S. 409, 149 MIsc. «‘76—Bregrman v. 
Winkler, 19S N.Y.S. 758. 120 Misc. 
4S3, 

Xffbefe of sfcsfentorr provision as to 
distance from buildin^r in definition 
of plumbing considered.—HcDonald 
V. State, AIa.App., 28 So.2d 805. 

Pltiittblng Md not to iaolode lay¬ 
ing laterals in street and connecting 
them therein with company's water 
main.—City of New Rochelle, on 
Complaint of Conlon ▼. Burke. 43 N. { 
C.2d 143, SgS X.Y. 40S. 
aSw X.T.—People v, Osborne, 249 N. 

Y,S. 409. 149 Misc. STfi. 

37 C.J. p 222 note 34. 

28. Ill.—Scully V. HaJlihan, 6 X.E. 
2d 174, 345 III. 185. 

27. Ill.—Scully T. Hallihan, 6 X.E.! 
2d 174, 345 IIL 145. 

28. Pa.—Commoiiwealth v. Dougher¬ 
ty. 40 A.3d 902„ 154 Pa.Super. 520. 

SlnmUng hold to inelado 

(1) Connection of an electric heat¬ 
er to water pipes In a residence.— 
Commonwealth v. Ijeewing, S A,2d 
$0;). 235 Pa.Super. 485. 

iiy Drainage in general, that Is, 
all kinds of drainage, whether in 
dwellings or commercial or Indus- 
(rial es tabl ishmenta-^ommonwealth 
r. Dougherty. 4# A.2d 902, 154 Pa. 
Super. 520. 

ill Tapping, by steamfttters, of 


subsidiary water pipe, connecting wa¬ 
ter main carrying city water from 
street with tanks containing mercury 
cyanide solution in factory.—Com- 
, monweaXth v. Dougherty, supra. 

29. Miss.—Warburton - Beacham 
Supply Co. V. City of Jackson, 118 
So. 606. 151 Miss. 603. 

Tenn.—^Parmer v. Lindsey, 8 S.W.2d 
657, 157 Tenn. 29. 

37 C.J. p 222 note 31. 

Sales to or by plumbing contractors, 
I as retail sales within meaning of 
tax on retail sales or occupation of 
making retaif sales see infra sub¬ 
division d (2) <h) of this section, 
sa Miss.—Warburton - Beacham 
Supply Co. V. City of Jackson, 118 
So. 604, 151 Miss. 503. 

31. Miss.—^Warburton - Beacham 
Supply Co. V. City of Jackson, su¬ 
pra. 

legislative iptant 

The inclusion of persons doing a 
steam fitting or gas fitting business 
in a statute imposing a privilege tax 
on persons doing a plumbing busi¬ 
ness has been held to Indicate a leg¬ 
islative intent for the tax to apply 
primarily to manual labor and not to 
busing and selling.—Warburton- 
Beacham Supply Co. v. City of Jack- 
son, supra. 

32. Miss.—^Warburton - Beacham 
Supply Qo. V. City of Jackson, su¬ 
pra. 


33. Cal.—^Barker*Bros. v. City of Los- 
Angeles. 76 P.2d 97, 10 Cal.2d 603. 

Md.—State v. Christhilf, 1S5 A. 456 
170 Md. 586. 

Pa.—Commonwealth v. McKinley- 
Gregg Automobile Co., 28 A.2d 919. 
845 Pa. 544, 143 A.L.R. 682—Com¬ 
monwealth V. Globe Furnishing Co.^ 
ISS A. 170, 324 Pa. ISO. 

37 C.J. p 222 note 39. 

Zfonresidezit mexcltaiits 

(1) Ordinance requiring license to 
do business within town will not op¬ 
erate against wholesale dealer ship¬ 
ping merchandise in by common car¬ 
riers.—EdgU V. City of Carbon Hill, 
108 So. 355, 214 Ala. 532. 

(2) Liability of nonresident mer¬ 
chants to other taxes see 37 C.J. p 
222 note 39 [d]. 

34. Pa.—Harrisburg v. Smith Premi¬ 
er Typewriter Co., 42 Pa.Co. 421. 

Wyo.—Welch r. Nelson, 152 P. 788, 
23 Wyo. 409. 

35. Fla,—State ex rel. Zbar v. Mi- 
zell, 142 So. 824. 106 Fla. 63. 

138, Ala.—State v. Kartus, 162 So. 
538, 26 Ala.App. 446. 

37. Ala.—Azar v. State, 148 So. 811, 
27 Ala.App. 49, certiorari denied 
166 So. 812, 232 Ala. 80. 

Owiier 

Person who Is owner of stock of 
goods danoaged by fire may sell stock 
at advertised sale without paying 
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utilities in the sale of gas and electric equipment 
and appliances the owner of a market lumber 
yards merchandise brokers sales of merchan¬ 
dise on a cit/s streets sales on exchanges 

selling foreign merchandise selling nursery 
stockselling certain publications;^® selling news¬ 
papers;^*^ selling to employees or tenants;^® and 
stores or mercantile establishments.^® 

Subsidiary (Activity. Occupations or businesses 
on which an occupational or privilege tax is spe¬ 
cifically imposed are subject thereto, even though 
they are carried on as subsidiary activities to, or a 
part of, a larger operation, business, or construc¬ 
tion job.®® 


"Dcfl/cr/' *Uradcrf^ ^^merckani.^ The term 
“dealer,” “trader,” or “merchant,” as used in the 
acts or ordinances requiring such licenses or impos¬ 
ing such taxes, is usually employed in its common 
acceptation as meaning one who buys any given 
commodity or article of merchandise to sell again, 
as a business.®^ It contemplates a fixed place of 
business, that is, a store or a shop for the sale of 
goods,®- and a plurality of sales such as constitute 
a habitual course of dealing.®® Ordinarily it does 
not include one w’ho buys to keep,®^ or who makes 
or produces to sell,®® as a manufacturer who sells 
only as such, as considered in the C.J-S. title Man¬ 
ufactures § 5, also 37 C.J. p 224 notes 5 d- 60, or a 
person who disposes of articles of his own growth 


additional license, althongh person 
who enters business of selling fire 
damaged goods at advertised sale 
must pay additional license.—^Azar v. 
State, supra. 

sa. Tex.—Southwestern Gas & Elec¬ 
tric Co. V. State. Civ.App., 190 S. 
W.2d 132. affirmed State v. South¬ 
western Gas & Electric Co., Sup., 
193 S.W.2d 675. 

Whole purpose of legislature in en¬ 
acting utility merchandising service 
tax statute was to impose tax on 
utilities selling electric and gas ap¬ 
pliances and equipment in connection 
with primary business of selling 
electric current or gas.—^Mutual 
LfUmber Co. v. Sheppard, Tex.Civ. 
App., 173 S.W.2d 494. 

89. SesignatioxL as such 

(1) License tax may he collected 
from owner of market house notwith¬ 
standing building was not expressly 
designated by municipal authorities 
as a market house.—^ity of Erie v. 
Baldwin, T A.2d 464, 136 Pa.Super. 
496. 

(2) The granting of a franchise to 
conduct a market was one of the 
“Prerogatives of the Crown” and un¬ 
less a “concourse of buyers and sell¬ 
ers” was held under an express grant 
or by prescription, such a gathering 
was not technically a market within 
the old common-law definition,—City 
of Erie v. Baldwin, supra, 

40. Miss.—^Planters* Lumber Co. v. 

Wells, 112 So. 9, 147 Misa 279. 
4L Persoxui held mezohandise bzo- 
hezs 

Ala.—State v. W. M. Meador & Co., 
196 So. 163, 29 Ala.App. 450, cer¬ 
tiorari denied 198 So. 166, 240 Ala. 
164. 

48. Tztt&sactloxiB held sales 
Where defendants stood on street 
comer and. by signs which they car¬ 
ried, offered magazines to the pub¬ 
lic at five cents each, and each de¬ 
fendant handed a magazine to prose¬ 
cuting witness and collected five 
cents, each defendant made a **sale.” 


—^Busey v. Bistrict of Columbia, 168 
P.2d 592. 78 U.S.App.D.C. ISd. 

4a U.S.—Xicol V. Ames. Ill., 19 S. 
Ct. 522. 173 U.S. 509, 43 L.Ed. 7S6. 

44. Tenn.—Singleton v. Pritsch. 4 
Lea 93. 

37 C.J. p 233 note 48. 

45. Me.—State v. Staples, So A 1063, 
110 Me. 264. 

37 C.J. p 223 note 49. 

4a Tex.—Thompson t. State, 17 
Tex.A 253. 

47. U.S.—^Preston ▼. Pinley. C.C. 
Tex., 72 F. S50. 

4& Miss.—Oraig v. Pattlson, 21 So. 

756, 74 Miss. 881. 

87 C.J. p 223 note 52. 

4a Ala.—^State Tax Commission v. 
Gay-Teague Realty Co., 185 So. 
739, 237 Ala, 133. 

A zestanxuit with cigar, chewing 
gum and bottled drink counter is not 
a store or mercantile establishment. 
—State Tax Commission v, Gay- 
Teague Realty Co., supra. 

Bepartment stores 

Cal.—^Barker Bros. v. City of Los An¬ 
geles. 76 P.2d 97, 10 Cal.2d 603. 

50. Pla.—^Lee v, Jacksonville Gas 
Co., 190 So. 800, 138 Pla. 890. 

Oiiio ,—^Empire Const. Co. v. City of 
Cincinnati, 168 N.E. 146, 32 Ohio 
App. 428. 

Tenn.—H. G. Hill Co. v. Whitice, 258 
S.W. 407, 149 Tenn. 168. 

51. Ala.—^American Bakeries Co, v. 
City of Opelika, 157 So. 206. 229 
Ala. 3SS. 

La.—State v. J. Watts Kearny & 
Sons, 160 So. 77, 181 La. 554. 

1 Pa.—Commonwealth v. McKinley- 
Gregg Automobile Co., 28 A2d 919, 
345 Pa. 544. 143 A.L.R. 5S2—Appeal 
of Beaver County Co-op. -Ass’n, 180 
A 98. 118 Pa,Supep. 305—Common¬ 
wealth V. Brlnton, ■S Pa.Dist. 788. 
Tex.—State v. San Patricio Canning 
Co., Civ App.. 17 S.W. 2d 160. 

37 C,J. p 223 note 40. 
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“Dealer” defined generally see 25 C. 

J.S. p 1041 et seq. 

Statatozy deflaifeion 

Statute defining “merchant” for ad 
valorem tax purposes has been held 
not to control definition of “mer¬ 
chants of all kinds” as respects li¬ 
cense or privilege taxes.—Campbell 
Baking Co. v. City of Harrisonville. 
CC.AMO., 50 P.2d 670. 

<<3Cazcaaitila boslBass” which re¬ 
quires licensing consists of the sum 
of transactions of buying and selling, 
and hence merchant can neither buy 
' nor sell until he is licensed.—Static* 
V. Mason. 78 P.2d 920, 94 Utah 501. 
117 AL.R. 330. 

58. Pa.—Commonwealth v. Clover- 
dale Farms Co. of Pennsylvania, 45 
Pa.Dist. & Co. 178. 

37 C.J. p 223 note 4L 

53. Mich.—Overall v. Bezeau, ST 
Mich. 506. 

IT C.J. p 1156 notes 98-5. 

54. Ala,—American Bakeries Co. v, 
City of Opelika, 157 So. 206, 229 
Ala. 3SS. 

Pa.—Commonwealth v. McKinley- 
Gregg Automobile Co.. 23 A2d 919, 
345 Pa. 544. 143 AL.R, 5S2—Appeal 
of Beaver County Co-op. Ass'n, ISO 
A 9S. 118 Pa.Super. 305—Common¬ 
wealth V. Brinton, 3 Pa,Dist. 783. 

55. Ala,—^American Bakeries Co. v. 
City of Opelika, 157 So. 206, 229 
Ala. 38 S. 

Pa,—Commonwealth v. McKinley- 
Gregg Automobile Co., 28 A2d 919, 
345 Pa, 544, 143 AL.R. 5S2—Appeal 
of Beaver County Co-op. Ass’n, 180 
A 9S. 118 Pa.Super. 305—Common¬ 
wealth V- Brinton, 3 Pa,Dist. 783. ■ 
Bakszs have been held not mer¬ 
chants. 

Mo.—City of Ozaxk r. Hammond. 49 
S.w.2d 129. 329 ICo. 1118 . 

OkL—Grantham v. City of Chi ck as h a. 
9 P.2d 747, 156 Okl. 56, followed 
in 3Ebc parte Russum. 9 P.td 753. 
156 Okl. 62. 
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or production 56 or one who buys a commodity in 
one form, and by his skill and labor converts it into 
an entirely different commodity,®" or a social club.56 
However, such terms may be used in a broader or 
more comprehensive sense to include one who ac¬ 
quires, possesses, handles, and sells a commodity, i 
regardless of how or for what purpose it was ac¬ 
quired,® 

(2) Sales, Occupation, and Use Taxes Gen- j 
erally 

fa) In general 

(b) Subject matter generally 

(c) Transactions subject to tax 

(d) Commodity within purview of tax 

(e) Transactions involving sales of 

property' and ser\’ices 

(f) Retail sales; sales not for resale 


(g) Articles used or incorporated into 
new product 

(h) Sales to or by contractors 
(a) In General 

Under various statutes sales, use, or occupation taxes 
have been imposed on the sale or use of property in the 
state or the privilege or occupation of making sales. 

A \nde variety of sales taxes, occupation taxes, 
often measured by gross receipts or sales, and use 
taxes have been imposed with increasing frequency 
on general or particular mercantile transactions, 
businesses, or occupations. Generally, a tax on 
sales or the privilege of making sales is imposed 
on various designated sales,®® as on all sales of 
tangible property%®i on sales of tangible personal 
property at retail,®^ or on retail and wholesale 
sales.®® 

There is also imposed under various statutes a 
use tax on the use of property in the state,®4 which 


SSL Pa.—Commonwealth v. Davis, 11 
Pa.D,st 427. 
a: O.J, p 223 note 43. 

57. Fla.—^Florida Packing & Ice Co. 

V. Carney, 41 So. 190, 51 Fla. 190. 
Batohsr 

One who slaughters and cuts up 
animals and ships meat to commis¬ 
sion men and retailers or sells it at 
retail has been held not a dealer.— 
State V. Yearby, $2 N.C. 561, 3S Am. 
R. 694—17 CJ. p 1154 note 72 [h]. 
SEi Pa.—^Union Lieague v. Ransley, 
17 Pa.Dist 59S, 35 Pa.Co. 273. 

59. Ala.—^.American Bakeries Oo. v. 
City of Opelika, 157 So. 206, 229 
.41a. 3$S. 

60u Ill.—^Department of Revenue v. 
Jennison Wright Corp., 66 X.E.2d 
393, 393 112. 401. 

La.—State v. Louisiana Baking Cor¬ 
poration, App., 153 So. 41. 
Philippine.—Hermanos v. Herd, 10 
Philippine 218. 

Wash.—^Xorth Pacific Coast Freight 
Bureau v. State. 122 P.2d 467, 12 
Wash. 2d 563—^Fishermen's Co-op. 
Ass’n V, State, 88 P.2d 593, 198 
Wash. 413, opinion adhered to 92 
P.fd 202. 198 Wash. 413. 

6 L Miss.—Woodrich v. St Catherine 
Gravel Co.. 195 So. 307, 188 Miss. 
417, 127 A.L.R. 1179. 

TJ.S.—In re H. D. Kampf, Inc,, 
D.C.X.T., 38 P.Supp. 319. 

Ala.—^Lone Star Cement Corporation 
V. State Tax Commission of Ala¬ 
bama 175 So. 399, 334 Ala. 465. 

Ill—^Department of Revenue v. Jen- 
nison-Wright Corp., 68 X.R2d 395, 
395 Ill. 401—HerUhy Mid-Continent 
Co. V. Xudelman, 12 X.E.2d 638, 367 
IlL 600, 115 .LLuR. 483. 

Md.—State V. Christhili; 185 A. 456, 
17# Hd. 586. 


X.T.—Mounting & Finishing Co. v. 
McGoldrick, 60 X.E.2d 825, 294 X. 
Y. 104—^American Molasses Co. of 
Xew York v. McGoldrick. 11 X.T.S. 
2d 2S9, 256 App.Div. 649. affirmed 
22 X.R2d 369. 2S1 X.Y. 269. 

Pa—Commonwealth v. Wilkes-Barre 
Dry Gk>od 8 Co., Com.Pl., 36 Luz. 
Leg.Reg. 2S9. 

Utah.—^Utah Concrete Products Cor¬ 
poration V. State Tax Commission, 
125 P.2d 408. 101 Utah 513. 

83. U.S.—Campbell Baking Co. v. 
City of Harrisonville, Mo., C.C.A. 
Mo.. 50 F.2d 670. 

Pa—Commonwealth v. McKlnley- 
Gregg Automobile Co., 28 A,2d 919, 
345 Pa 544. 143 A.L.R. S82. 
**WetaiTeT” and "wholesales" disfeiiL. 
gtdshed 

A person engaged in business of 
wholesale merchandising of goods, 
wares, and commodities is a "whole¬ 
sale merchant or dealer" engaged in 
wholesale trade, and one who is en¬ 
gaged in the business of selling 
goods, wares, and merchandise at re¬ 
tail is a "retail merchant or dealer" 
engaged in the retail trade.—Albu¬ 
querque Lumber Co. v. Bureau of 
Revenue of Xew Mexico, 75 P.2d 334 , 
42 X.M. 58. 

Bequlsiies for wIxoUsalcr 
Under some statutes, in order to 
constitute one a wholesaler so as to 
make him subject to the tax on 
wholesalers, he must sell by the orig¬ 
inal or unbroken package and to deal¬ 
ers for resale.—^tate v. J, Watts 
Kearny Sc Sons, 160 So. 77, 181 La. 
554. 

Oooasioaal rttaa aala 
Mere occasional sale of small ar¬ 
ticles at retail as mere accommoda¬ 
tion will not affect character of busi¬ 
ness as "wholesaler."—Xorman v. J.* 
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T. Knight & Son, 165 S.B. 899, 45 
Ga.App. 760. 

Occupation held of 

wholesale sales 

( 1 ) Occupation of buying, han¬ 
dling, and selling scrap material in 
carload lots to foundries, mills, and 
manufacturers.—Xorman y. J, T. 
Knight & Son, supra. 

( 2 ) Occupation of selling flour to 
bakers In quantities of barrels.— 
Commonwealth v. Bay State Milling 
I Co., 167 A. 807, 312 Pa. 28. 

64b U.S.—Southern Paa Co. y. Gal¬ 
lagher, Ool., 59 S.Ct 389, 306 U.S. 
167, 83 LuEd. 5S6—Oklahoma Tax 
Commission v. Stanolind Pipe Line 
Co., C.C.A.Okl., 113 P.2d 853, cer¬ 
tiorari denied 61 S.Ct. 75, 311 U.S. 
'693, 80 L.Ed. 44'S. 

Cal.—West Pub. Co. y, Superior Court 
of City and County of San Fran¬ 
cisco,. 128 P. 2 d 777, 20 Cal.2d 720. 
certiorari denied West Pub. Co. v. 
Superior Court of State of Califor¬ 
nia in and for City and County of 
San Francisco, 63 S.Ct. S24, 311 
U.S. 700, 87 L.Ed. 559—^Chicago 
Bridge & Iron Co. v. Johnson, 119 
P.2d 945, 19 CaL2d 162—People v. 
Imperial County, App., 173 P.fd 
352—^Brandtjen & Kluge y. Fincher, 
111 P.2d 979, 44 Oal.App.2d Supp. 
939. 

Colo.—^Fifteenth Street Iny. Co. v. 
People, 81 P.2d 764. 102 Colo. 571. 
Mich.—^Banner Laundering Co. v. 
Gundry, 298 X.W. 73, 297 Mich. 
419. 

X.C.—Johnston v. Gill, 32 S.E. 2 d 30, 
224 N.C. 638. 

“Use'* sud "siozage" uot synonymous 
A tax on the use of tangible i>er- 
sonal property has been held not to 
include otheb incidents of ownership, 
such as storing or withdrawing from 
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tax is generally complementary to a sales tax or a 
privilege or occupation tax based on sales,and j 
so designed that all tangible personal property sold j 
or utilized in the state is taxable once for the sup¬ 
port of the state government®® It has been held 
to apply to all property’’ of the designated charac¬ 
ter purchased by the user and used in the state, 
on which a sales tax has not been imposed or the 
sale of which has not been made the basis of a 
privilege or occupation tax,®^ but not to property 
sold in the state under such circumstances that the 
sale is subject to a sales tax or subjects the seller 
to an occupation tax,®® since the use, in such case, 
as discussed infra § 31 c (2), is generally exempt 
from the tax. 

An occupation tax is a tax on those engaged in 


the business activity, or the class of sellers, de¬ 
scribed in the statute,®® It does not apply to those 
not described therein,*® and various statutes have 
been held not to subject all sellers of personal 
property to the tax.*^ Such a tax applies to all 
members of the class described,regardless of 
their ability to collect the tax from the purchasers 
of the articles they sell;"® and it has been held 
to include those who carry on a substantial busi¬ 
ness of selling, even though it is only a part of 
their business and is carried on as an incident or 
aid to their primary business,*^ the tax not being 
restricted to those whose sole business is that of 
making sales of the character specified.^® The oc¬ 
cupation taxed covers all sales by the retailer of 


BtoTSi.ee of such property.—Northern 
Pac. Ky. Co. V. Henneford, 118 P.2d 
545 . 9 WaslLSd 18. 

Partionlaar use of property, espe¬ 
cially of certain classes, may be sub¬ 
ject of excise.—Jerome H. Sheip Co. 
V. Amos, 130 So. 699, 100 Fla. 863. 

85. U.S.—Southern Pac. Co. v. Gal¬ 
lagher, Cal.. 59 S.Ct 889, 306 U.S. 
167, 83 L.Ed. 586—Oklahoma Tax 
Commission v. Stanolind Pipe Line 
Co.. C.CJLOkla.. 113 P.2d 853. cer^- 
tiorari denied 61 S.Ct. 75, 311 U.S. 
693, 85 L.Ed. 448—In re Los An¬ 
geles Lumber Products Co., D.C. 
CaL, -I'o P.Supp. T7. 

Cal.—West Pub. Co. v. Superior 
Court of City and County of San 
Francisco. 128 P.2d 777. 20 Cal.2d 
720, certiorari denied West Pub. Co. 
V. Superior Court of State of Cali¬ 
fornia in and for City and County 
of San Francisco, 63 S.Ct. 524. 317 
U.S. 700. «7 L.Bd. 559—Chicago 
Bridge & Iron Co. v. Johnson. 119 
P.2d 945, 19 CaL2d 162—Hawley v. 
Johnson, 136 P.2d 638, 58 Cal,App. 
2d 232—Brandtjen & Kluge v. 
Fincher, 111 P.3d 979.44 Cal-App.2d 
Supp. 939. 

Colo.—Fifteenth Street Inv. Co. v. 

People. SI P.2d 764, 102 Colo. 571. 
Fla,—Jerome H. Sheip Co. v. Amos, 
130 So. 699. 100 Fla. 863. 

Iowa.—State Tax Commission v. Gen¬ 
eral Trading Co., 10 N.W.2d 659, 
233 Iowa 877. *153 AJL.R. 602, af¬ 
firmed 64 S.Ct. 1028, 322 U.S. 335. 
88 L.Ed. 1309. 

Mich.—Western Elec. Co. v. State, 20 
N.W.2d 734, 312 Mich. 582. 

N.C.—Johnston v. Gill, 32 SH.2d 30, 
224 N.C. 638. 

Crtah.--Union Portland Cement Co. v. 
State Tax Commission, 176 P.2d 
879. 

Wyo.—Morrlson-Knudson Co. v. State 
Board of Equalization, 1*35 P.2d 
927, 58 Wyo. 600—Continental Sup¬ 
ply Co. V. People, 88 P.2d 488, 64 
Wyo. 185, 129 AuL.R. 217. 


fflinTlar rules appliealde 
In the absence of a contrary in¬ 
tention, the Intention is to apply the 
same rules as nearly as possible to 
both taxes.—^Morrison-Knudson Co. v. 
State Board of Equalization. 185 P. 
2d 927. 68 Wyo. 500. 

^ XJ.S.—^Southem Pac. Co. v. Gal¬ 
lagher. Cal.. 59 S.Ct. 359, 306 U.S. 
167, 83 L,Ed. 5S6—In re Los An- 
geles Lumber Products Co., D.C. 
CaL, 45 P.Supp. 77. 

67. U.S.—In re Los Angeles Lumber 
Products Co., supra. 

Mich.—^Banner Laundering Co. v. 
Gundry, 298 N.W. 73. 297 Mich. 
419, 

68 L Ohio.—Gray Knox Marble Co. of 
Knoxville, Tenn. v. Evatt, 16 Ohio 
Supp. 151. 

69u Ill.—Svithiod Singing Club v. 
McKibbin, 44 N.E.2d 904. 3S1 HI. 
194—Mahon v. Xudelman, 36 N.B. 
2d 550, 377 HI. 331. 

DeterminatioiL of persoiui subject to 
tax 

The question of what persons are 
subject to tax is determined from a 
construction of the provisions of the 
statute.—Svithiod Singing Club v. 
McKibbin, 44 N.E.2d 904, 381 Ill. 194 
—Mahon v. Nudelman, 36 N.B.2d 550, 
377 Ill. 331—Continental Can Co. v. 
Nudelman, 34 N.E,2d 397, 376 Ill. 
446—Herllhy Mid-Continent Co. v. 
Nudelman, 12 N.E.2d 638, 367 HL 
600, 115 A.L.R. 4S5. 

HoBliabllity of others 

In order to impose a tax on any 
person, the facts must bring such 
person within the terms of the stat¬ 
ute without regard to the nonliability 
of anybody else.—^Material Service 
Corporation v. McKibbin, 43 N.E.2d 
939, 3S0 HL 226—American Optical 
Co. V. Nudelman, 19 N.E.2d 582, 370 
IlL 627—^Revxan v. Nudelman, 18 N. 
R2d 219, 370 111- ISO. 

coal coke dealer held 
subject to the tax.—^Hattemer v. 
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State Tax Commission, 177 So. 156. 
235 Ala. 44. 

7a IlL—Herlihy Mid-Continent Co. 
V. Nudelman, 12 N.B.2d 638, 367 
HL 600. 116 A.L.R. 485. 

7L IlL—Svithiod Singing Club v. 
McKibbin, 44 N.£.2d 904, 881 HL 
194—Material Service Corporation 
V. McKibbin. 43 N.B.2d 939, 380 HL 
226—^American Optical Co. v. Nu¬ 
delman. 19 N.R2d 582, 370 IlL 627 
—Herlihy Mid-Continent Co. v. 
Nudelman, 12 N.R2d 635. 367 HI. 
600, 115 A.L.R. 485. 

Trustee in baakmpftey who sells 
assets of bankrupt estate is not sub¬ 
ject to retail sales tax.—^In re Davis 
Standard Bread Co., D.C.CaL, 46 F. 
Supp. 841. affirmed, C.C.A., State 
Board of Equalization of State of 
California v. Boteler, 131 P.2d 386, 
78- Ala.-^tate v. Woods, 5 So.2d 
732, 242 Ala. 184. 

HI.—Continental Can Co. v. Nudel¬ 
man, 34 NJE.2d 397, 376 HL 446. 

73. Ala.—State v. Woods. 5 So.2d 
732, 242 Ala. 184. 

74. Cal.—Los Angeles City High 
School Dist, V. State Bd. of Equal¬ 
ization. 163 P.2d 45, 71 Cal.App.2d 
4S6. 

HL—Continental Can Co. v- Nudel¬ 
man. 34 N.R2d 397. 376 HL 446. 
Sale of meals to employees 
CoiTorations who operate restau¬ 
rants. cafeterias, etc., for the purpose 
of selling food to their employees are 
taxable.—Continental Can Co. y. Nu¬ 
delman, supra. 

Salvage sales 

Bakery selling substantial amount 
of stale and defective cakes as meth¬ 
od of salvage, preventing their total 
loss, was held engaged in **basiiie8S 
of selling at retail," requirtng pay¬ 
ment of tax.—State v. liouisiaiia 
Baking Corporation, La.App., 153 So. 
41. 

75 . HI.—Continental Can Co, V- Nu¬ 
delman, 34 N.R2d 397, 376 HL 446. 
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the designated character, unless exempted,*® includ¬ 
ing sales of a kind not ordinarily made in the 
course of his business’* and sales of a taxable char¬ 
acter which are made incidental to, or in connection 
with, a nontaxable occupation carried on,^& but not 
sales of a nontaxable character made in connection 
with, or as a part of, the nontaxable occupation.’® 
Also a taxable portion of a business or occupation 
cannot escape taxation because another portion is 
liable for and pays a different license fee or tax®® 
or is nontaxable.®^ Under some statutes the tax 
must be paid at some time with respect to all tangi¬ 
ble personal property sold for use or consumption, 
the sale of which is not specifically exempted from 
the tax,-- so that, where there is such a sale, the 
only question is what person is to be regarded as 
the retailer or as making the retail sale.®® 

Commcrciai character or profit fiiotk'c. Under 
some statutes an occupation must be a commercial 
enterprise or business®^ cr one carried on for prof¬ 
it®® in order to be subject to an occupation tax; 
and sales made incidental to, and in furtherance of, 
the furnishing of social or similar serrices by a 
noncommercial, nonprofit organization do not ren¬ 
der it subject to the tax.®® On the other hand taxes 
on occupations or businesses carried on with the 
object of gain, benefit, or advantage have been 
held not confined to private businesses,®^ but to ex- 

78 , Cal.—Northwestern Pac. R. Co. 

V. State Board of Equalization of 
California. 153 P.2d 400, 21 Ca!.2d 
—Rathjen Bros. ▼. Collins, 123 
P.2d 930, 50 Cal.App.2d 774. 

77. Cal.—Bigrsby ▼. Johnson, 118 P. 

2d 2S9, IS Cal.2d 860. 

78, Cal.—^Northwestern Pac. R. Co. 

V. State Board of Equalization of 
California, 133 P.2d 400. 21 Cal.2d 
524, 

78 , pia.—Lee t. KnnnaXly Co., 193 
So. 51. 141 Fla. 390. 

88. Pa.—Galloway t. City of Easton. 

Com.Pl., 28 North.Co. 230. 
l>ouble taxation see supra { 24. 

^ B s atsnriat asd^ tapxoom are dis- 
t^nguishabla—Galloway v. City of 
Easton, supra. 

Fla.—Lee ▼. Kunnally Co., 193 
So. 51, 141 Fla. 360. 

aa. CaL—Kamp a. Johnson, 99 P.2d 
274. 15 CaL2d W. 

83» Cal.—Kamp ¥- Johnson, supra. 

ML Ill.—Svithiod Sinking' Club v. 

MoKibbin, 61 bl.R.2d 904. 3S1 111. 

194. 

9Sm Ala.—J. IL Raible Ca t. State 
Tax Oommiaukin. 194 So. 560, 239 
Ala. 41. 

88. Ill,—Ssithiod Singing Club t. 

McKibbiSL 46 NJ82d 901, 381 Ill. 

194. 


tend to activities incidental to, and in furtherance 
of, the providing of social and similar sen-ices.*® 
In either case, however, it has been held unneces¬ 
sary for the taxpayer to act with a profit motive 
or actually to make a profit in order to be subject 
to the tax.®® 

Xumber of times article taxed. It has been held 
that there is no limit to the number of times a par¬ 
ticular article of merchandise may be subject to 
a sales tax as long as it remains in the stream of 
commerce and goes through the regular channels 
of trade.®® 

Trade-ins and replacements. On the sale of 
property for which other property is accepted in 
part pajinent thereof, the subject of the sale is the 
full sale price of the commodity sold, including the 
allowance made on the property accepted in part 
payment of the purchase price.®! Also the articles 
traded in, in part payment of the articles sold, are 
subject to a sales tax on their subsequent inde¬ 
pendent sale,®® even though the value allowed on 
the trade-in was considered in determining the tax 
on the original sale,®® unless exempted therefrom, 
as considered infra § 31 c (1). 

(b) Subject Matter Generally 

The subject matter of a sales tax is the transaction 
or sale; of a privilege or occupation it is the privilege 

Commonwealth v. McKinley-Gregg 
Automobile Co.. 28 A.2d 919, 345 Pa. 
544. 143 A.L.R. 582. 

Colo.—Bedford v. Hartman 

Bros., 89 P.2d 584, 104 Colo. 190. 

; Okl.—General Tire Co. v. Oklahoma 
Tax Commission, 112 P.2d 407, IS? 
Okl. 607. 

Double taxation see supra 9 24. 

9L Okl.—General Tire Co. t. Okla¬ 
homa Tax Commission, 112 P.2d 
407, 188 OkL 607. 

Pa.—City of Philadelphia v. Heinel 
Motors, 16 A.2d 761, 142 Pa.Super. 
493. 

Changei^nms 

The rule applies to change-overs of 
more expensive tires for factory- 
equipped tires of a newly purchased 
automobile.—General Tire Qo. v. Ok¬ 
lahoma Tax Commission, 112 P.2d 
407. 138 OkL 607. 

Ark.—S. R. Thomas Auto Co. v. 
Wiseman, 93 S.W.2d 138, 192 Ark. 
584. 

93. Colo.—Bedford t. Hartman 

Bros., 39 P.2d 584, 104 Colo. 190. 
Pa.-City of Philadelphia v. Heinel 
Motors, 16 A.2d 761, 142 Pa.Super. 
493. 

Wash.—Olympic Motors v. McCros- 
key, 132 P.2d 355, J5 Wash. 665, 
150 A.L.R. 1306. 


Social club 

Sale of food and drink by social 
club was held not to render it sub¬ 
ject to the tax—Gvlthiod Singing 
I Club V. McKibbin, supra. 

j 87- Cal.—Los Angeles City High 
1 School Diet. v. State Bd. of Equal¬ 
ization, 163 P.2d 45. 71 Cal.App.3d 
4Sa. 

j 88. Cal.—Union League Club v. 

Johnson, 115 P.2d 425, 18 Cal.2d 
I 275. 

89. Cal.—^Unlon League Club v, 
Johnson, supra—People v. Imperial 
County, App., 173 P.2d 352— IjOB 
Angeles Qity High School Dist. v. 
State Bd. of Equalization. 163 P.2d 
45, 71 Cal~\pp.2d 4S6. | 

Miss.—Stone v. Rogers, 1S9 So. 810, 
186 Miss. 53. 

Ohio.—State ex rel. City Loan & Sav¬ 
ings Co. of Wapakoneta v. Zellner, 
13 N.E.2d 235. 133 Ohio St. 263. 
Pa.-—Appeal of Beaver County Co-op. 
Ass’n, 150 A. 98, 118 Fa.Super. 305. 

BMtxietiou on bnsinwMi actlTitlM 
Dealer's inabiUty to replenish his 
stock of automobiles and parts dur¬ 
ing the license tax year, or to make 
sales except to a restricted group 
of purchasers by reason of federal 
emergency regulations will not pre¬ 
clude the application of the tax— 
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of engaoing In the business or occupation designated; 
and of a use tax It is the use of the articles purchased. 

The subject matter of a sales tax is the transac- I 
tion, that is, the salCj^*^ and not the company or ^ 
person making the sale.^s Jhe subject matter of a I 
business or occupation tax, however, is not the ^ 
sale,^® even though sales of the character speci- j 
fied arc utili 2 ed as a measure of the tax to be as- I 
sessed,^*' and are essential to a determination that j 
a person is engaged in a taxable occupation 88 It ! 
is not a privilege tax on purchasers,®^ or a tax on 
the property! or the income.^ It is on the priv¬ 
ilege or occupation, that is, on the person for the 
prinlege of engaging in the business or occupa¬ 
tion designated,® such as the privilege of turning 
specified fruits and vegetables into the primary 


channels of trade,^ or the business of operating a 
retail store or mercantile establishment,® or the 
business of selling tangible personal property at 
retail,® in which case it applies only to sellers,^ 
and this notwithstanding the opportunity is afforded 
the taxpayer to pass the tax on to the purchaser of 
the goods sold.® Where the tax is on the privilege 
of making sales, the one who actually sells the 
goods may be subjected thereto, regardless of who 
owns them.® 

A tax on the consumption, storage, or use of 
property purchased is on the use,!® or the privilege 
of so using,!! and not on the transaction or sale,!- 
or on the ownership of property as such.!® 


94 . Ark.—State ex reL Corner of 
Revenues v. Hollis & Co., 190 S.W. 
2d dSe, 209 Ark. 45S. 

Pa.—^Blauner's v. City of Philadel¬ 
phia. 198 A. 889, 330 Pa. 342—Kohn 
V. City of Philadelphia, 30 A.2d 672, 
lol Pa.Super. 635. 

Utah.—^Unlon Stock Yards v. State 
Tax Commission of Utah, 71 P.2d 
542. 93 Utah 174. 

95. Ark-—State ex rel. Com*r of 
Revenues v. Hollis & Co., 190 S.TT. 
2d 586, 209 Ark. 455. 

98. U.S.—In re Messenger's Mer¬ 
chants Lunch Rooms, C.C.A.I1L, 85 
F.2d 1002. 

III.—^Department of Revenue v. Jen- 
nlson-Wright Corp.. 8$ N.B.2d 395, 
393 Ill. 401—S^thiod Singing Club 
v. McKibbin, 44 N.B.2d 904, 8S1 
Ill. 194—^Material Service Corpora¬ 
tion V. McKibbin, 43 N.R2d 939, 
S80 Ill. 228—Mahon v. Nudelman, 
36 N.B.2d 650, 877 HL 531—Hertihy 
Mid-Continent Co. y. Nudelman, 12 
N.B.3d 638, 367 IlL 600, 115 A.L. 
R. 485. 

97. Ill.—Department of Revenue v. 
Jennison-Wrlght Corp., 66 N.B.2d 
395, 393 Ul. 401—Svithiod Singing 
Club V. McEIlbbin, 44 N.B.2d 904. 
•381 Ill. 194—^Material Service Cor¬ 
poration V. McKibbin, 43 X.R2d 
939, 380 Ill. 226—Mahon v. Nudel¬ 
man, 36 N,R2d 550, 377 HI. 331. 

9& IlL—Stolze Lumber Co. v. Strat¬ 
ton, 54 N.R2d 554, 386 Illi 834— 
Material Service Corporation v. 
McKibbin, 43 N.R2d 939, 380 IlL 
226. 

99. UL—^Department of Revenue v. 
Jennison-Wright Corp., 66 N.R 2 d 
395, 393 HL 401—Svlthiod Singing 
Club V. MpKibbin, *44 N.R2d 904, 
381 IlL 194—^Herlihy Mid-Continent 
Co. V, Nudelman. 12 N.R2d 638, 367 
HL 600. 115 A.L.R. 485. 

L Idaho.—State ex reL Graham v, 
Enking, 82 P.2d 649. 59 Idaho 321. 

IlL—Department of Revenue v. Jen¬ 
nison-Wright CoiSL, 66 NJS.2d 395, 


393 111. 401—Svithiod Singing Club 
V. McKibbin. 44 N.R2d 904, 381 IlL 
194—Herlihy Mid-Continent Co. v. 
Nudelman. 12 N.R2d 638. 367 Ill. 
600. 115 A.L.R. 485. 

Pa.—Commonwealth v. McKlnley- 
Gregg Automobile Co.. 28 A. 2d 919, 
345 Pa. 544. 148 AJJ.R. 5S2—Appeal 
of Beaver County Co-op. Ass'n, ISO 
A. 98, 118 Pa.Super. 303. 

Philippine.—^Hermanos v. Herd, 10 
Philippine 218. 

X Pa,—Commonwealth v. McKinley- 
Gregg Automobile Co., 28 ,4,2d 919, 
345 Pa. 544, 143 A.L.R. 582—Appeal 
of Beaver County Co-op. Ass'n, 180 
Ji. 98. 118 Pa,Super. 305. 

3. U.S.—^In re 2>avis Standard Bread 
Co., D.C.Cal., 46 P.Supp. 841, af¬ 
firmed, C.C.A,, State Board of 
Equalization of State of California 
y. Boteler, 131 F.2d 386. 

HI.—^Svlthiod Singing Club v. Mc¬ 
Kibbin, 44 NJEl2d 904, 881 IlL 194 
—^Material Service Corporation v. 
McKibbin, 43 N.R2d‘ 939. 380 lU. 
226—^Mahon v. Nudelman, 36 N.R 
2d 550. 877 HI. 331—Ahem v. Nu¬ 
delman. 29 N.R2d 268. 374 IlL 237. 

Md.—State V. Christhilf, 185 A. 456, 
170 Md. 586. 

Mich.—Gardner-White Co. v. Duack- 
el. 295 N.W. 624. 296 Mich. 225. 

Mo.—City of W'ebster Groves v. 
Smith, 102 S.W.2d 618, 340 Ho. 798. 

N.C.—^Leonard v. Maxwell, 3 S.R2d 
316. 216 N.C. 89. appeal dismissed 
60 S.Ct 173, SOS U.S. 516. 84 L.Ed. 
439. 

Pa.—Commonwealth v. McKinley- 
Gregg Automobile Co., 28 A.2d 9X9, 
345 Pa. 544. 143 A.L.R. 582—Kohn 
V. City of Philadelphia, 80 A.2d 
672. 151 Pa.Super. 635—Appeal of 
Beaver County Co-op. Ass’n, ISO 
A. 98, 118 Pa.Super. 305. 

Philippine.—^Hermanoa v. Hord, 10 
Philippine 218. 

S.D.—State v. Van Daalan, 11 N.TV. 
2d 523. 69 S.D. 466. 
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mot ooa committer 

The tax is on the retailer or seller., 
and not on the consumer. 

U.S.—In re Davis Standard Bread 
Co.. D.C.CaL. 46 F.Supp. 841. af¬ 
firmed State Board of Equalization 
of State of California v. Boteler, 
131 P.2d 386. 

Cal.—Brandtjen & Kluge v. Fincher,. 
Ill P.2d 979, 44 CaLApp.2d Supp. 
939. 

4. Idaho.—State ex rel. Graham v. 
Enking. S3 P.2d 649, 59 Idaho 321. 

5. Ala.—J. R. Raible Co. v. State* 
Tax Commission, 194 So. 560. 239 
Ala. 41. 

& Ill.—^Department of Revenue v. 
Jennison-Wright Corp.. 66 N.R 2d 
395, 393 IlL 401. 

7. III.—Ahem v. Nudelman, 29 N.R- 
2d 268. 874 IlL 287. 

a N.C.—Leonard v. MaxwelL 3 
R2d 316, 216 N.C. 89, appeal dis¬ 
missed 60 S.Ct 175. 30S U.S. 516,. 
84 REd. 439. 

a Miss.—Mathison v. Brlster, 145 
So. 358, 166 Miss. 67. 

xa Iowa.—State Tax Commission v. 
General Trading Co., 10 N.W.2d 
659, 233 Iowa 877, 158 A.L.R. 602. 
affirmed 64 S.Ct. 1028. 322 U.S. 335, 
88 L.Ed. 1309. 

XL Ala.—State v. Southern Kraft 
Corporation, 3 So.2d 886, 243 Ala. 
223. 

Mich.—Western Electric Co. t. State, 
20 N.W.2d 784, 312 Mich. 582— 
Goebel Brewing Co. v. Brown. 10 
N.W.2d 835, 806 Mich. 222—Ban¬ 
ner Laundering Co. v. Gundry, 298 
N.W. 73, 297 Mich. 419. 

la Iowa.—State Tax Commlsslsii v. 
General Trading Co., 16 K.W.ld 
659. 233 Iowa 877. l53 AJLXt 602. 
affirmed 64 S.Ct 1028, 322 U.S. 335. 
88 L.£d. 1309. 

xa Cal.—Hawley ▼. Jehosoa. 136 P. 
i 2d 638, 58 CaLAp|K2d 232. 
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(c) Transactions Subject to Tax 
Th# transactions engaged in must be sales In order 
that a tax on sales or the business or occupation of mak« 
ing sales may be applicable. The user must have pur¬ 
chased the property in order that a use tax may apply 
to the use thereof- 

A sales tax or tax on the privilege of making 
sales does not apply to all sales but only to such 
as the statute indicates,and only to transactions 
which constitute a sale.^5 What constitutes a sale 
is dependent on the terms of the statute, including 
any statutory definitions thereof,^® although, in the 
absence of any statutory definition, the general ndes 
applicable to sales, as considered in the CJ.S. title 
Sales, also 55 C.J. p 1 et seq, will apply.^^ Under 
various statutes a transfer of ownership or title of 
the designated property for a consideration has been 


' held essential^® or sufficient^® to constitute a sale 
for the purposes of the tax. Under other statutes 
any transfer of title or possession or both in any 
manner or by any means,^® or license to use or con¬ 
sume-^ for a consideration, constitutes a sale for 
tax purposes. Under various statutes the tax ap¬ 
plies whether the sale is for cash or on credit .22 
Such a tax has been held not applicable where 
I the transaction is a bailment nor does it extend 
; to the consumption or use of commodities,24 unless 
the statute expressly includes consumption or use, 
as by the owner, within the meaning of a sale.25 
However, under the terms of various statutes trans¬ 
actions which technically are not sales may be in¬ 
cluded thereunder for the purposes of the tax, such 
as the barter or exchange of property,®® continuous 


14. Ohio.—Wellnit* t. Evatt. 11 
Ohio Supp. 117. 

15. Ark.—^W’iseman v. Gillioz, 96 S. 
W.2d 459. 192 Ark. 950. 

Tvaasaetioiis held sot taxable sales 
fl) A transaction whereby mate¬ 
rials were furnished by a cotenant, 
m operation of a jointly owned oil t 
and ras lease was not a sale within 
meaning of Sales Tax Act and was 
not subject to pa>*ment of tax, where 
cotenant debited others with their | 
proportion of the cost of the mate-! 
rials.—Oklahoma Tax Commission v. | 
Texas Co.. 76 P.2d 8S9. 1S2 Okl, 91. < 
(2) Where joint owner of equip-i 
ment used in production of an oil; 
and gas lease removed property from' 
premises and retained it, crediting i 
the other owners with their proper-; 
tion of the market value of the prop¬ 
erty, such credit was not subject to 
sales tax.—Oklahoma Tax Commls-' 
Sion V. Texas Co., supra. • 

Traasactioa held sale, not bailment 
Ill.—Department of Revenue v. Jen- 
nison-Wright Corp., 66 X.E.2d 395, 


Presumption from departmental rul¬ 
ing 

A presumption that sales of a par¬ 
ticular article are not taxable may 
not be indulged in from the fact that 
the legislature regnacted the taxing 
act after the tax commissioner had 
ruled such sales not taxable, where 
subsequent thereto the tax commis¬ 
sioner had ruled such sales taxable, 
and thereafter the taxing act was 
again reenacted.—Voss v. Gray, 298 

X. W’. 1, 70 X.D. 727. 

Pnrposs of dsllning provision 

Provision in Sales Tax Law for 
the city of New York defining “sale’’ 
as including a transfer of title or 
possession or both, an exchange or 
barter, and a license to Use or con¬ 
sume, did not extend scope of law 
beyond sales of tangible personal 
property euid certain services, but 
was intended merely to cover a sit¬ 
uation where the parties might at¬ 
tempt to call a sale by some other 
name.—Howitt v. Street & Smith 
Publications. 12 N.E.2d 435. 276 X. 

Y. 345. 


393 III. 401. 

Ark.—Wiseman v. Oillioz. 96 S. 
W.2d 459. 192 Ark. 950. 

Iowa.—W. J. Sandberg Co. v. Iowa 
State Board of Assessment and Re¬ 
view. 278 X.W. 643, 225 Iowa 103, 
rehearing denied 281 X.W. 197, 225 
Iowa 103. 

Pa.—^Kohn v. City of Philadelphia. 30 
A2d 672. 151 Pa.Super. 635—Type- 
krafters, Inc. v. City of Philadel¬ 
phia, 34 PaDlst. & Co. 82. 
OommoBulavr or other xtafeiiiorj 
moaxixgv 

The construction and application 
of a retail sales tax ordinance which 
contained its own definition of sale 
did not require a consideration of 
the meaning of the term at common 
law or as used in other enactments. 
—Philadelphia Ass’n of Linen Sup¬ 
pliers V. City of Philadelphia, il A. 
2d 789. X39 PaSuper. 560- 


Bookkoexdng methods of party to a 
transaction will not determine 
whether or not it is a taxable trans¬ 
action.—^Kohn V. City of Philadel¬ 
phia, 30 A.2d 672. 151 Pa.Super. 635. 
Dollvezy 

The sale has been held to occur at 
the time and place of delivery of 
the goods sold.—Campbell Baking 
Co. V. City of Harrisonville, C.C.A., 
Mo.. 50 P.2d 670. j 

Pood served I 

A club transaction in which food, 
etc., is served to a member is a 
“sale.”—^Blauner's y. City of Phila¬ 
delphia, 198 A. 389. 330 Pa. 342. 
Pnrohase by mortgagee 
Purchase of mortgaged property 
at foreclosure sale by chattel mort¬ 
gagee in possession merely extin¬ 
guishes the equity of redemption, 
and is not a sale subject to tax.— 
Prudential Ins. Co. of America ▼. 
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McGoldrick. 9 N.Y.S.2d 515. 256 App. 
Div. 205. affirmed Prudential Ins. Co. 
V. McGoldrick, 22 N.E.2d 166, 281 
X.T. 595. 

17. X.M.—Albuquerque Lumber Co. 

V. Bureau of Revenue of New Mex¬ 
ico. 75 P.2d 834. 42 N.M. 58. 

18 . Wash.—^Washington Printing & 
Binding Co. v. State. 73 P.2d 1326. 
192 Wash. 448. 

19. Ark.—Wiseman v. Gillioz, 96 S. 

W. 2d 459. 192 Ark. 950. 

aa Pa.—City of Philadelphia v. 
Heinel Motors, 16 A.2d 761. 142 Fa. 
Super. 493—^Philadelphia Ass’n of 
Linen Suppliers v. City of Phila¬ 
delphia. 12 A.2d 789, 139 Pa.Super. 
560. 

21 . Pa—^Philadelphia Ass’n of Lin¬ 
en Suppliers v. City of Philadel¬ 
phia. supra 
Sale of tise 

Person supplying clean linens to 
establishments and replacing the 
soiled ones with freshly laundered 
linens, all for a consideration, sold 
the use of the linea—^Philadelphia 
Ass’n of Linen Suppliers v. City of 
Philadelphia, supra 

U.S.—State of Alabama v. King 
& Boozer, Ala. 62 S.Ct. 43. 314 

U. S. 1. 86 L.Ed. 3, 140 A.L.R. 615. 
83. N.Y.-MounUng & Finishing Co. 

V. McGoldrick, 60 N.E.2d 825. 294 
N.Y. 104. 

24b, Ala—State Tax Commission ▼. 
Bums. 182 So. 1. 236 Ala 307. 
Cosununptioa of food by employees 
of restaurant is not sale by restau¬ 
rateur which subjects him to tax. 
U.S.—^In re Messenger’s Merchants 
Lunch Rooms. C.C.A.I11., 85 F.2d 
1002. 

Ala—State Tax Commission v. 

Burns, 182 So. 1, 236 Ala 307. 

25. Ark.—^Mann v. McCarroll, 180 S. 

W. 2d 721. 198 Ark. 628. 

86 . Miss.—Stone v. Rogers. 189 So. 
810, 186 Misa 53. 
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possession leases,27 and transactions on bailment 
leases.2S However, in order that a sales tax may 
apply the transaction must be one which is in ef¬ 
fect a sale.29 It does not apply to a transaction that 
is a lease or rental in fact.30 if the transaction is 
a sale in fact, it will be so considered regardless of 
the terminology used by the parties to describe ei¬ 
ther the transaction or themselves.^! Sales between 
affiliated corporations,32 including sales by a wholly 
owned subsidiary to the parent corporation,33 are 
sales ^vithin the purview of the tax. 

In order that the use of propert}" may be subject 
to a use tax it has been held that it must have been 
purchased on or after the effective date of the stat¬ 
ute imposing the tax34 by the user or storer,35 and 
that the tax does not apply where the user made or 
produced the article^® or received it as a gift or 
legacy from the one who made or produced it, re¬ 
gardless of whether the title was acquired in the 
state or elsewhere.37 


(d) Commodity within Purview of Tax 

The property sofd or used must be of the kind or 
character specified in the statute In order to be within 
the ^rview of the tax. Such taxes have been applied to 
tangible personal property; all property^ real or person¬ 
al; intangible property; and to services. 

The property sold or used must be of the kind or 
character specified in the statute in order to be 
within the pur\’iew of the tax.33 Under some stat¬ 
utes, in order that a tax on sales or the privilege 
of making sales may be applicable, the sale must be 
of tangible personal propertj’;®^ tinder others the 
tax applies on the sale of any tangible property 
whatever, whether real or personal;^® and under 
still others there are included sales of specified 
property other than tangible personalty, such as 
sales of electricity, as considered in Electricity § 
4, sales of gas, as considered in Gas § 4, or sales 
of steam.*! The sale or furnishing of services or 
of enumerated ser\’ices has also been taxed under 


TnuLsaoiion held baartcr 
Transaction by which farmers who 
delivered cotton seed to ginner and 
received a receipt therefor which en¬ 
titled them to an eauivalent amount 
of cottonseed meal or of cotton seed 
was a barter which subjected the 
ginner to a tax.—Stone v. Rogers, 
supra. 

87. Colo.—^Herbertson v. Cruse, 170 
P.2d 581, 115 Colo. 274. 

Temporary lease 

The tax does not apply to a tem¬ 
porary lease of an article to a mem¬ 
ber of the public by a person en¬ 
gaged in that business.—Herbertson 
V. Cruse, supra. 

88 . Pa.—Commonwealth v. Globe 

Furnishing Co., 188 A. 170, 824 Pa. 
ISO—Commonwealth v. Wilkes- 

Barre Dry Goods Co., Com.PL, 36 
Luz.Lieg.Reg. 289. 

89. Ark.—U-Drive-Bm Service Co. v. 
State, by Hardin, 169 S.W.2d 584, 
205 Ark. 601. 

3(L Ark.—^n-Drive-Bm Service Co, v. 

State, by Hardin, supra. 

31- Ark.—Wiseman v. GiUioz, 96 S. 

W,2d 459. 192 Ark. 950. 

Iowa.—^Kistner v. Iowa State Board 
of Assessment and Review, 280 N. 
W. 587. 225 Iowa 404, 
sa. Cal.—^Northwestern Pac. R. Co. 
V. State Board of Bqualization of 
California, 133 P.2d 400, 21 Cal.2d 
524. 

ni.—Superior Coal Co. v. Department 
of Finance, 36 N.B.2d 354, 877 IlL 
282. 

83, Ala.—^Pure Oil Co, v. State, 12 
So.2d 861, 244 Ala. 258. 148 A.L..R. 
260. 

Cal.—^Northwestern Pac. R. Co. ▼. 
State Board of Bqualization of 


California. 133 P.2d 400. 21 CaL2d 
524. 

lU*—Superior Coal Co. v. Department 
of Finance. 36 N.B.2d 834. 377 HI. 
282. 

34. Cal.—Chicago Bridge & Iron Co. 
▼. Johnson, 119 P.2d 945, 19 CaL 
2 d 162. 

35- CaL—Chicago Bridge & Iron Co. 
V. Johnson, 119 P.2d 945, 19 CaL 
2 d 162. 

33, Colo.—^Fifteenth Street Inv. Co, 
V, People. 81 P.2d 764. 102 Colo. 
671. 

BoOkkeepiiig chazge 
The mere charge on books of mak¬ 
er or producer for materials used 
by itself, for the purpose of keeping 
inventory correct, is not a transfer 
within the meaning of the use taxi— 
Utah Concrete Products Corporation 
V. State Tax Commission, 125 P.2d 
40S, 101 Utah 518. 

Physical transfex 

The mere physical transfer of 
one’s own products is not a purchase 
within the meaning of use tax pro¬ 
vision defining a "purchase’* as a 
"transfer,” "exchange,” or "barter.” 
—Utah Concrete Products Corpora¬ 
tion V. State Tax Commission, supra^ 

37. Colo.—^Fifteenth Street Inv. Co. 
V. People, 81 P.2d 764, 102 Colo. 
571. 

33. Micb.—^Banner Laundering Co. ▼. 
Gundry. 298 N.W. 73, 297 Micb. 
419. 

39. in.— Mahon v. Nudelman. 36 N. 
B.2d 550, 377 Ill. 331—P. H. Mallen 
Co. V, Department of Finance. 25 
N.E.2d 43. 372 IlL 598—Herlihy 
Mid-Continent Co. v, Nudelman, 12 
N.B.2d 638, 367 111. 600, 115 A.L.R. 
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4S5—^Franklin County Coal Co. v. 
Ames, 194 N.B. 268. 359 IlL 178. 
Md.—State v. Christhilf, 185 A. 456, 
170 Md. 586. 

All sales at retail of tangible pei> 
sonal property not specifically ex¬ 
empted have been held taxable.— 
Voss V, Gray. 298 K.W. 1, 70 N,D. 
727. 

An i mat e aad in,animate property 
No distinction is made In the im¬ 
position of the tax between inani¬ 
mate personal property, property 
containing dormant life, and proper¬ 
ty constituting living organisma— 
Sluis V. Nudelman, 34 N.E.2d 891, 
376 ni. 457. 

Sales held to of tangible personal 
property 

(1) Fabric designs drawn on pa¬ 
per and sold to customers who have 
the designs traced on copper rolls. 
—^People ex rel. Foremost Studio v. 
Graves, 284 N.Y.S. 906, 246 App. 
Div. 130. 

(2> Livestock.—^Bowman t. State 
Tax Commission, 178 So. 216, 235 
Ala. 190. 

(3) Monuments.—S. Goldstein 
Monument Wofks v. Graves. 4 N.Y.S. 
2d 241. 254 App.Div. 798. 

(4) Nursery stock.—Swain Nelson 
& Sons Co. V. Department of Fi¬ 
nance. 6 N.E.2d 632, 365 Ill. 401. 

40. Miss.—Stone v. Rogers, 189 So. 
810. 186 Miss. 53. 

41. Mich.—Detroit Edison Co. ▼. 
State, 298 N.W. 525, 298 Mich. 259- 

Speoifio provision oontroUlng 
Statutory provision that term *^8ale 
at retail” means any transaction by 
which is transferred for considera¬ 
tion the ownership of tangible per¬ 
sonal property does not, as against 
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various statutes,^- except, it has been held, where 
such ser\nces constitute component parts of a non- 
taxable service.^5 WTierc the tax is limited to 
transactions involving tangible personal property, 
it does not apply to a sale of an intangible right to 
reproduce,even where a license to use is one of 
the transactions subject to the tax.^5 Jt does, how¬ 
ever, apply to sales of tangible personal property, 
the chief value of which consists in the cost of 
the service and skill by which they are produced.^® 

(e) Transactions Involving Sales of Proper¬ 
ty and Services 

A tax on lales of tangible personal property or the 
business of making such sales does not apply to sales of 
services, unless the statute speelflcaily so provides, or to 
sales of property incidental to, or a part of, the services 
rendered; but It does apply to sales of property by per- 
sotTS rendering services as an incidental or inseparable 
part of the transaction. 


A tax on retail sales of tangible personal prop¬ 
erty or on the business or occupation of making 
such sales ordinarily does not apply to the sale of 
personal, professional, or other services,^7 al¬ 
though under some statutes the taxable sale in¬ 
cludes tangible property and services which are a 
part thereof.^* Also, a tax on a service furnished 
has been held not to include the value of the ma¬ 
terials uscd.^5 A retail sales tax on services has 
been held not applicable to the service a seller ren¬ 
ders in delivering the articles he sells.50 

The classification of a transaction which involves 
i both a sale and a ser\uce, it has been held, should 
ordinarily be determined by the dominant factors in¬ 
volved, that is, if the value of the property or ma¬ 
terials furnished is the dominant and paramount 
factor in the gross charge and the service rendered 
in connection therewith is only incident thereto, 

nishinff confidential Information as 
to financial standing: and credit 
whicli delivered reference books to 
subscribers without chargre apart 
from charge for services, retained 
title to books, forbade use thereof by 
others than subscribers, and warned 
subscribers not to rely on books, but 
to consult reports in possession of 
corporation, was not liable for tax on 
sales of taiig:lble personalty.—^Dun & 
Bradstreet v. City of Xew York, 11 
N.E.2d 728, 27« N.T. 198—Dun & 
Bradstreet v. City of New York, 5 N. 
Y.S.2d 597, 168 Misc. 215. 

(2) Confidential nontransferable 
information sheets, furnished sub¬ 
scribers by corporation furnishing: 
confidential Information as to per¬ 
sons* financial standing: and credit, 
are not “tangrftble property,** transfer 
of possession of which constitutes 
*‘sale** of tangible personal property. 
—Dun & Bradstreet v. City of New 
York, supra. 

48. Fla.—Wray’s Pharmacy v. X*ee, 
199 So. 767, 148 Fla. 435. 

presoxiptioits 

Drugrgrists* sales of prescriptions 
are taxable.—?5S’ray*s Pharmacy v. 
Lee, supra. 

49. Tex.—-Westem Ce. v. Sheppard, 
Civ.App., 181 S.W.2d 850. Error 
refused. 

Ba Wyo.—State v. Capital Coal Co., 
88 P.*2d 4S1, 54 Wyo. 176. 
Txansportatton of coal 
The statutory provision that each 
purchase of service, actually used 
by purchaser la compounding: and 
selling: like kind of taxable service 
shall be deemed '’wholesale sale** ex¬ 
empt from sales tax is inapplicable 
to intra-state transportation of coal 
by rail to coal company delivering: 
coal to its customers by tru<^— 
State V. Capital Coal Cow, supra. 


subsequent special provision express¬ 
ly including sale of steam in term 
•sale at retail/* limit taxable sales 
to tangible personal property.—De- 
iroit Edison Co. v. State, supra. 

49L Tex.—Western Co. v. Sheppard, 
Civ.App., ISl S.W.2d $30, error re¬ 
fused. 

Tax on transportation of: 

Freight see Carriers S 2»''. 
Passengers see Carriers 5 567. 
lalmitatloa to speeifiad conocnui 
<1) Law imposing tax on services 
rendered by specified public utilities 
does not impose tax on services ren¬ 
dered by credit information company 
not named In act.—Dun & Bradstreet 
V. City of New York, 11 N.E.2d 728, 
276 N.Y. 19S. 

<2) Oil company providing serv¬ 
ices is not a public utility so as to be 
subject to tax on such services when 
rendered by a public utility.—State 
Board of Equalisation v. Stanolind 
Oil & Gas Co.. 94 P.2d 147, 54 Wyo. 
321. 

Tnndablaig towala aatd XiBons 
The furnishing of towels, linens, 
and other like articles to users for 
pay followed by the reclaiming of 
the articles furnished and a launder^ 
ing of them in preparation for fur¬ 
ther use by customers in general is 
essentially a “letting** or “hiring of 
chattels** and is not a “service** with¬ 
in statute imposing privilege tax.— 
Harper v. Alderson, 30 S.E.2d 321, 
12« W.Va. 707. 133 A.L.R. 819. 
Baftigarailoa 

Receipts of cold storage warehouse 
from storage operations are not tax¬ 
able under statute imposing tax on 
sale of refrigeration.—Merchants Re¬ 
frigerating Co. V. Taylor, 9 N.E.2d 
T9f, 275 N.Y. 113. 

SRjm ooatcaot 

Tire company's agreement to fur> 


nish tires to transit company and 
keep them serviced for specified price 
per mile of use was held a taxable 
service.—Charleston Transit Co. v. 
James. 4 S.R2d 297, 121 W.Va. 412. 
43. Wyo.—^State Board of Equaliza¬ 
tion V. Stanolind Oil & Gas Co., 94 
P.2d 147, 54 Wyo. 521. 

4^ N.Y,—Andersen v. City of New 
York. 15 N.Y.S,2d 135, 172 Misc. 
370. 

45- N.Y.—Howitt V. Street & Smith 
Publications, 12 N.E.2d 435, 276 
N.Y. 345—^Andersen v. City of New 
York, 15 N.Y.a2d 155, 172 Misc.] 
370. 

46. Pa.— Appeal of Bisser, 176 A. 
200, 317 Pa. 190. 

Commodities subject to tax 

(1) Photographs. 

Ey.—Cusick v. Commonwealth, 84 S. 

W.2d 14, 260 Ky. 204. 

N,D.—Voss V. Gray. 298 N.W. 1, 70 
N.D. 727. 

(2) Medicines sold by pharmacist 
who compounded them according to 
physicians* prescriptions.—Appeal of 
Biser, 176 A. 200, 317 Pa. 190. 

47. Ala.—State Tax Commission v. 
Hopkins, 176 So. 210, 234 Ala. 556. 

m.—^Department of Revenue v. Jen- 
nison-Wright Corp-, 66 N.E.2d 395, 
393 III. 401—^Material Service Cor¬ 
poration V. McKibbin, 43 N.B.2d 
939, 380 Ill. 226—Mahon v. Nudel- 
man. 36 N.E.2d 550. 377 IlL 331— 
Ahem v. Nudelman, ^9 N.B.2d 268, 
374 IlL 237. 

Miss.—Independent Linen Service Co. 

V. Stone, 6 So.2d 110, 192 Miss. 832. 
N.Y.—Booth V. City of N. Y., 52 N.Y. 
S.2d 135. 268 App.Dlv. 502, affirmed 
68 N.B.2d 870. 296 N.Y. 573. 

Pa.—^Typekrafters, Ina v. City of 
Philadelphia, 34 Pa.Dist. & Co, 82. 
Credit infoxmatioxi 

(1) Corporation engaged in fur- 
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ihe transaction shotild generally be regarded as a 
sale; but, if the service involved is the dominant 
and most important factor and the value of the ma¬ 
terials used is only incident thereto and constitutes 
only a minor part of the gross charge, the transac¬ 
tion should be classed as a service However, it 
has also been held that the classification of a busi¬ 
ness as one of making sales or of selling services 
cannot be determined solely by the ratio of the sales 
made to the ser\*ices rendered,62 except where the 
transaction is one in which the labor, skill, and ap¬ 
pliances brought to bear so far outdistance any 
tangible personal property put into it that the latter 
can belong only to the rule de minimis.63 

If separate contracts are entered into, one for the 
sale of a commodity and the other for the sale of 
services in connection with the commodity sold, the 
portion of the activity relating to the services is not 
taxable under a tax on the sale of property 6^ Un¬ 


§ 30 

der some statutes it has been held that that portion 
of a business in which tangible articles of personal 
property are disposed of in connection with serv¬ 
ices rendered, which represents sales of tangible ar¬ 
ticles to the customer, is subject to tlie tax.65 Un¬ 
der other statutes it has been held that the seller is 
not subject to the tax where the sales are made in¬ 
cidental to, or as a part of, the service rendered,6® 
as where they are a mere incident to the practice 
of a profession,or to the performance of person¬ 
al services requiring skill or artistic ability,53 and 
this is true, even though the materials sold or fur¬ 
nished retain their identitj' and have a salvage val- 
ue.59 If it is the skill or service which is bargained 
for and the property incidentally delivered has value 
only as a result of such skill or service, the ven¬ 
der's occupation is not subject to such a tax.50 On 
the other hand, the tax is applicable where sales 
of tangible personal property are made by persons 
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51. Tex.—Western Co, v. Sheppard, 
Oiv.App.* ISl S.'W’.2d 850. error re¬ 
fused. 

52. 111.—^Mahon v. Nudelman. 86 N. 
E.2d 550, 877 Ill. 831. 

Suhstantial portion 
Fact that a substantial portion of 
a business is the selling: of tangible 
personalty does not necessarily make 
the business subject to the retail¬ 
ers* occupation tax.—^Herlihy Kid- 
Continent Co. V. Kudelman. 12 N.B.2d 
688 . 367 HL 600. 115 A.Ii.R. 485. 

53. Miss.—Singing River Tire Shop 
V. Stone, 21 So.2d 580. 

54 . Ill.—^Department of Revenue v. 
Jennlson-Wright Corp., 66 NJB.2d 
395. 393 nt 401. 

55. Ala.—^Doby v. State Tax Com¬ 
mission. 174 So. 233. 234 Ala. 150. 

Occupations held to inblqfls sales 
within tax 

(1) Business of selling food and 
drink by restaurant operator.—State 
Tax Commission v. Bums, 182 So. 
1, 236 Ala. 307—^Pappanastos v. State 
Tax Commission. 177 So. 158, 235 
AltL 50. 

(2) Portion of automobile repair 
shop proprietor's business consist¬ 
ing of sales of automobile parts, ac¬ 
cessories. tires, and batteries used in 
repairing and refitting automotive 
vehicles for customers.—Cody v. 
State Tax Commission. 177 So. 146, 
235 A3a. 47—^Doby v. State Tax Com¬ 
mission. 174 Sa 233, 234 Ala. 150. 

(3) The business activities of com¬ 
mercial printing, lithographing, cop¬ 
per plate engraving, steel die em¬ 
bossing, and bookbinding.-^Liong v. 
Roberts & Son, 176 So. 213* 234 Ala. 
570. 

<4) Undertaker's business of sell¬ 
ing coffins and caskets to customers 
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at a profit.—Jordan Undertaking Co. 
V. State. 180 So. 99, 235 Ala. 516. 
Articlss coasmned 
Proprietors of automobile repair 
shop were not liable for tax on ma¬ 
terials and supplies, such as paints, 
lubricants, etc., consumed in rendi¬ 
tion of services to customers.—^Toby 
V. State Tax Commission, 174 So. 238. 
234 Ala. ISO. 

SO, IlL—^Theo. B. Robertson Prod¬ 
ucts Co. V. Nudelman, 59 X.£.2d 
655. 389 Ill. 281. 157 AL.R. 553— 
Huston Bros. Co. v. McKibbin, 54 
N.E.2d 564, 886 III. 479—Ahem v. 
Xudelman. 29 X.R2d 268, 374 Ill.; 
237—^Babcock v. Xudelman. 12 X.E. I 
2d 635. 367 Ill. 628. i 

Pa.—Appeal of Pixl, 31 Pa.Dist & 
Co. 226, 17 Lehigh Co.LJr. 334. af¬ 
firmed In re Fixl, 7 A.2d 336, 335 
Pa. 177, 

Hot costrbllliig factor 
The number and continuity of sales 
are elements in the commercial busi¬ 
ness of selling, but they are not a 
controlling factor, since continued 
sales may be incidental to a contin¬ 
uous prosecution of the primary pur¬ 
pose of affording service.—Svithiod 
Singing Club v. McKibbin, 44 X.E.2d 
904. 381 Ill. 194. 

Sotel IrasIxLess 

The owner of a hotel who sold ci¬ 
gars. cigarettes, candy, and similar 
articles In hotel dining room and at 
hotel bar was not a '*dealer in goods, 
wares and merchandise,** within stat¬ 
ute imposing tax on such person.—^in 
re Pixl, 7 A2d 336, 336 Pa. 177. 

57. lU.—^Mahon v. Xudelman, 36 X. 
E.2d 550. 377 HI. 331—Herlihy Mid- 
Continent Co. V. Xudelman, 12 X. 
E.2d 638. 367 lU. 600, 115 A.L.R. 
485. 

5& XU.-Mahon v. Xudelman, 3$ X. 
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E.2d 550, 377 111. 331—HertJhy Mid- 
Continent Co. V. Xudelman, 12 N.B. 
2d 638, 267 lit 600. 115 A.I..R. 485. 

Bsslaessw held not to iBuelnds the 
making of sales 

(1) Blueprinter making positive 
prints from tracings or drawings 
furnished by customer on sensitised 

I paper.—A Burgess Co. v. Ames, 

! 194 X.E. 565. 359 III. 427. 

(2) Commercial photographer who 
produces photographs for advertising 
and commercial purposes with his 
own property and models, retains ti¬ 
tle to picture, and gives to advertiser 
only the right to reproduce photo¬ 
graph.—J. A Burgess Co. v- Ames, 
supra. 

(3) Manufacturer of electrotypes 
stereotypes, and matrices for use of 
customers,—^A B. C. Electrotype Co. 
V. Ames, 4 X.E.2d 476, 364 III, 360. 

(4) Photostater reproducing by 
photographic processes documents, 
drawings, sketches, and other things 
furnished by customer on sensitized 
paper.—J. A Burges's Co. t. Ames, 
supra. 

(5) Printer. 

Ill,— H. G. Adair Printing Co. v. 

Ames, 4 X.B.2d 481, 364 Ill. 342. 
Wash.—Washington Printing & 
Binding Co. v. State. 73 P.2d 1325, 
192 Wash. 448. 

(6) Person repairing, remodeling, 
or restyling fur garments and otlier 
fur pieces in which the necessasy 
fur pieces or strips and linings need¬ 
ed are fumished.^—^Mahon v. Kndel- 
man. 36 X.E.2d 550. 377 W, Stf, 

59. m.—^Mahon v. Kndelsiei^ seqpe|fi* 

GO. XU.— Ahem t. KndelsBe% 13 37* 
E.2d 263. 374 UL 237. 
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rendering services in connection therewith,as 
where the services rendered are an inseparable part 
of a commercial transaction and incident to it,^- 
such as labor or services in the installation, or su¬ 
pervision thereof, of machinery or equipment pur¬ 
chased and, hence, if the service rendered does 
not in any manner change the tangible character of 
the goods transferred, that part of the vender’s 
occupation which consists of the sale of goods is 
taxable.®^ In some jurisdictions an optometrist’s 
sale of glasses and optical accessories to his patients 
is considered incidental to, and a part of, his pro¬ 
fessional services and hence not within the oper¬ 
ation of the tax,65 but in others such sales are not 
considered a part of hiS|professional sendees and 
hence are within the appication of the tax.®® Un¬ 
der some statutes it has been held that materials 
used in repairing and reconditioning articles are 
used and consumed by the owner of the article re¬ 


paired so as to make the repairman’s transfer of 
the materials used a retail sale subject to the tax.®" 

Sales to persons providing sendee. Sales to per¬ 
sons engaged in sendee industries or occupations of 
articles of personal property used and consumed by 
them in the course of the sendees they render are 
retail sales within the application of a sales or oc¬ 
cupation tax;®® but sales to purchasers of articles 
which they sell or furnish to their customers as a 
part or in the course of professional services ren¬ 
dered have been held not such a retail sale.®9 

Saks to repair or recondition articks. Sales to 
a repairman of materials he uses and consumes in 
repair work and reconditioning of articles for oth¬ 
ers have been held sold for the purchaser’s use and 
consumption so as to subject the seller to a retail 
sales tax,*® although there is also authority to the 
contrar>\7i Sales to a repairman of parts and ma- 


61* Iowa.—^Kistner v. Iowa State 
Board of Assessment and Review, 
2S0 X.W. SS7. £23 Iowa 404. 

6SL Ill.—Svithlod Sln^ng Club v. 
McKibbin, 44 X.E.£d 904, 3$1 Ill. 
194—Mahon v. Xudelman, 36 X-B. 
2d 550. C77 Ill. SCI—Herllhr Mid- 
Continent Co. V, Nudelman. 12 XB. 
2d 63S. 367 Ill. 600. 115 4S5. 

Sarwloa tor pxouotioiial purpoaa* 
The rendarin^: of services such os 
famisbinir of music, dancinir, and 
other entertainment in order to pro¬ 
mote the sale of drinks and food to 
the public will not serve to exempt 
self-styled social club from tax.— 
Svithiod Sinsingr Club v. McKibbin. 
44 XE.2d 904. 3S1 lU. 194. 
Vransaetioas hOld sals of property, 
mat of servios 

Cl) Bale of meals in restaurants 
or diniiiK rooms of hotels conducted 
on the Buropean plan.—O'Xell v. De¬ 
partment of Finance, 196 X.B. 463, 
360 lU. 4S4—Brevoort Hotel Co. v, 
.Uses. 196 X.B. 461. 360 lU. 485. 

{2) Sale of nursery stock which 
seller transplanted on the customer’s 
land.—Swain Xelson & Sons Co. v. 
Department of Finance. $ X.B.2d 632. 
365 111. 401. 

(3) Sale to printers and litho¬ 
graphers of printing ink furnished 
m bulk.—^Acme Printing Ink Co. v. 
Xudelman, 20 X.R2d 277. 371 Ill. 
217. 

(4) Undertaker’s sale of caskets, 
grave vaults, grave clothes or 
shrouds, flowers, etc. 

Ill.—Ahem v. Xudelman. 29 X.E.2d 
26S, 374 III. 237. 

Iowa.—Kistner v. Iowa State Board 
of Assessment and Review, 280 X. 
W, 587, 225 Iowa 404. 

Pa,—Commonwealth v, Dinnien, 182 
A. 542. 320 Pa. 257, 


63. X.T.—^American Molasses Co. of 
Xew York v. McQoldrick. 11 X.T.S. 
2d 2?9. 256 App.Div. 649. affirmed 
22 X.E.2d 369, 251 X.T. 269. 

Pa.—Commonwealth v. Pennsylvania 
Heat & Power Co., 3 A.2d 412, 333 
Pa. 46. 

64. Ill.—Ahem v. Xudelman, 29 X. 
B.2d 268. 374 Ill. 237. 

65b Ga.—Tinley v. City Council of 
Augusta. 189 S.E. 413. 55 Ga.App. 
153. 

Ill.—^Babcock v. Xudelman. 12 XH. 
2d 635. 367 Ill. 626. 

66. Ala.—State Tax Commission v. 
Hopkins. 176 So. 210, 234 Ala. 556. 

Ohio.—^Rice v, Evatt, 59 X.E.2d 927, 
144 Ohio St. 4S3. 157 A-KR. 572. 
Pa.—Commonwealth v. Miller. 11 A. 

2d 141, 337 Pa, 246. 

Pozm of billing immatexial 

The fact that the billing rendered 
to the customer does not show sepa¬ 
rately the sales price of the glasses 
is immaterial where the cost of lens¬ 
es and frames is considered in arriv¬ 
ing at the amount charged.—Kamp v. 
Johnson, 99 P.2d 274. 15 CaL2d 187. 
Status usxder oth» statute 
Fact that optometrist’s operations 
are regarded as practice of profes¬ 
sion under State Optometry Act does 
not preclude possibility that opera¬ 
tions may involve sales of tangible 
personalty within meaning of tax 
statute.—Kamp v, Johnson, supra. 

67. Utah.—Western Leather & Find¬ 
ing Co. v. State Tax Commission of 
Utah, 48 P.2d 526, 87 Utah 227. 

6a U.S.—^In re H. D, Kampf, Inc., 
D.CX.T., 38 P.Supp. 319. 

Sale to dyer of chemicals utilized 
in process of dyeing furs owned by 
other persons was subject to sales 
tax.—Mendoza Pur Dyeing Works v. 
Taylor. 5 X.B.2d SIS, 272 X.T. 275, 
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reargument and amendment of re¬ 
mittitur denied 7 N.B.2d 702, 273 X. 
T. 581. 

69- Mo.—^Berry-Kofron Dental Lab¬ 
oratory Co. V. Smith, 137 S.W.2d 
452. 345 Mo. 922. 

Sales of dentures 

(1) Dental laboratory’s sale of den¬ 
tures to dentist who places them in 
patient’s mouth in the rendition of 
professional services is not taxable, 
since patient, and not dentist, is the 
consumer.—Berry-Kofron Dental 
Laboratory Co. v. Smith, supra. 

(2) However, there is other au¬ 
thority to the contrary.—Axelrod- 
Beacon Dental Laboratory v. City of 
Philadelphia, 34 Pa.Dlst. & Co. 190. 

70. Ala.—Cody v. State Tax Com¬ 
mission, 177 So. 146, 235 Ala. 47. 
Shoe repairs 

(1) Sales of materials to repair¬ 
men for use in repairing shoes was 
held subject to the tax.—W. J. Sand¬ 
berg Co. V. Iowa State Board of As¬ 
sessment and Review, 278 X.W. 643. 
225 Iowa 103, rehearing denied 281 
X.W. 197, 225 Iowa 103. 

(2) However, sales of taps and 
rubber heels which have a fixed price, 
are handled by re^l stores, end re¬ 
quire little labor in attaching them, 
are purchased for resale and are not 
subject to the tax.—W. J. Sandberg 
Co. V. Iowa State Board of Assess¬ 
ment and Review, 281 X.W. 197* 225 
Iowa 103. 

7L Ill.—Revzan v. Xudelman, IS X. 

R2d 219. 370 IlL 180. 

Soles to shoe repairer 
Sales of leather, leather findings, 
patches, and heels to shoe repairers 
have been held not taxable as sales 
to consumers. 

Ill.—^Revzan v, Xudelman, supra. 
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terials which he uses in reconditioning secondhand t 
articles for sale have also been held sold to the con¬ 
sumer so as to be subject to the tax.“- On the ! 
other hand sales to a repair man of parts which he I 
resells, either separately or in the process of re¬ 
pairing articles for others, have been held sold for 
resale and hence not within the application of the 

tax.73 

(f) Retail Sales; Sales Not for Resale 

Under various statutes the tax applies to retail sales. 

In which case the sale Intended Is a sale to the consumer 
or user and not for resale, and the quantity of goods 
sold is immaterial In determining the incidence of the 
tax 


Under statutes so providing, sales, occupation, 
business, or use taxes are imposed on retail sales,*"* 
the occupation or privilege of retail dealers or of 
the making of retail sales,"3 or the use, storage, or 
consumption of goods or commodities purchased at 
retail.*® The question what constitutes a retail 
sale is dependent on, and controlled by, the terms 
of the statute imposing the tax."* Generally, some¬ 
times under statutes so providing, a retail sale 
for the purposes of the tax is a sale or purchase of 
\ an article or commodity for the purchaser's use or 
I consumption's where the sale is to the ultimate 


Utah.—Western Leather & Finding 
Co. V. State Tax Commission of 
Utah, 48 P.2d 526, 87 Utah 227. 

72, Ala.—Cody v. State Tax Com¬ 
mission, 177 So. 146, 235 Ala. 47. 

73. Ala.—Cody v. State Tax Com¬ 
mission, supra. 

7€. Colo.—Carpenter v. Carman Dis¬ 
tributing Co., 144 P.2d 770, 111 
Colo. 566. 

Utah.—Western Leather & Finding 
Co. V. State Tax Commission of 
Utah. 48 P.2d 526, 87 Utah 227. 
Seller 

Owner of cigarette vending ma¬ 
chine, and not proprietor of business 
place in which it was installed, was 
held the seller for tax purposes.— 
Rowe Cigarette Service Co. v. Graves, 
286 N.Y.S. 683, 247 App.Div. 852. 

75. Ala.—^Hattemer v. State Tax 
Commission, 177 So. 156, 235 Ala. 
44—^Lone Star Cement Corporation 
V. State Tax Commission of Ala¬ 
bama, 175 So. 339, 234 Ala. 465. 
CaL—^Bigsby v. Johnson, 118 P.2d 
289, 18 Cal,2d 860—People v. Im¬ 
perial County, App., 173 P.2d 852. 
IlL—Theo. B. Robertson Products Co. 
V. Nudelman, 59 N.E.2d 655, 389 
HI. 281, 157 ALR. 553—Stolze 
Lumber Co. v. Stratton, 54 X.E.2d 
554, 386 lit 334—^Material Service 
Corporation v. McKibbin. 43 X.E.2d 
939, 380 lit 226—Vause & Striegel 
V. McKibbin, 39 N.R2d 1006, 379 
Ill. 169—Superior Coal Co. v. De¬ 
partment of Finance, 36 N.B.2d 354, 
377 lit 282—Continental Can Co. v. 
Nudelman, 34 N.E.2d 397, 376 Ut 
446—Ahem v. Nudelman. 29 N.E. 
2d 268, 374 Ill. 237—P. H. Mallen 
Co. V. Department of Finance, 25 
N.B.2d 43, 872 lit 598—Herlihy 
Mid-Continent Co. v. Nudelman, 12 
N.R2d 638, 367 lit 600, 115 ALR. 
485—Franklin County Coal Co. v. 
Ames, 194 N.E. 288, 359 lit 178. 

La.—State v. Louisiana Baking Cor¬ 
poration, App., 153 So. 41. 

Md.—State v. Christhilf, 185 A 456, 
170 Md. 586. 

Mich.—Gardner-White Co. v. Dun- 
okel, 295 N.W. S24, 296 Mich. 225. 


Mo.—City of Webster Groves v. 

Smith, 102 S.W.2d 61S. 340 Mo. 798. 
N.C.—Leonard v. Maxwell, 3 S.E.2d 
316, 216 N.C. 89, appeal dismissed 
60 S.Ct. 175, 308 U.S. 516, S4 LEd. 
439. 

S.D.—Vlnz V. Nord, 17 N.W.’d 299. 
Disttnotloa trcaa. wholesale sale 
'^Selling at retail** within meaning 
of statute Is distinguishable from 
“wholesale” in that the sale Is in 
smaller quantities and property sold 
is not sold for resale.—Svithiod Sing¬ 
ing Club V. McKibbin, 44 N.E.2d 904, 
3SX ni. 194. 

Ocoupstions hdUl to he rstaR ImsL- 
stesses 

(1) Generally.—State v. •Southern 
Poster Exchange Co., La.App., 145 
So. 26. 

(2) Business of operating vending 
I machines which dispense tangible 

personal property.—Stole v. Woods, 
5 So.2d 782, 242 Ala. 184. 

Trustee in haakraptoy who sells 
assets of a bankrupt estate cannot 
be classified as a **retailer’* or as one 
engaged in business of selling person¬ 
al property at retaiL—In re Davis 
Standard Bread Co., D.C.Cal., 46 F. 
Supp. 841, affirmed, C.CA.. State 
Board of Equallation of State of 
CaUfomia v. Boteler, 131 F.2d 3S6. 

TSL Cal.—Chicago pridge d; Iron Co. 
V. Johnson. 119 P.2d 945, 19 Cal.2d 
162. 

Colo.—Fifteenth Street Inv. Co. v. 

People, 81 P.2d 764. 102 Colo. 571. 
Mich.—Goebel Brewing Co. v. Brown. 

10 N,W.2d 833, 306 Mich. 222. 
trsez's porohaso held not zetaa pur- 

Iowa.—Zoller Brewing Co. v. State 
Tax Commission, 5 N.W,2d 643, 232 
Iowa 1104. modified on other 
grounds 6 N,W.2d 843. 

Display or dexBOBSizatioa. of goods 
in effort to market them whereby 
they become faded, soiled, or other¬ 
wise shopworn, thus decreasing their 
value, is not a use which subjects 
them to a use tax.—^Haw'ley v. John¬ 
son, 136 P.2d 638, 58 Cal.App.2d 232. 
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77- Ark.—Wiseman v, Arkansas 

Wholesale Grocers* Ass’n, 90 S.W. 
2d 9S7, 192 Ark. 313. 

I 78. Ala.—Birmingham Paper 0>. v. 
Curry, 190 So. 86, 238 Ala. 138— 
Lone Star Cement Corporation v. 
State Tax Commission of Alabama, 
175 So. 399, 231 Ala. 465. 

CaL—Coca-Cola Co. v. State Bd. of 
Equalization, 156 P.2d 1, 25 Cal.2d 
918—Chicago Bridge & Iron Co. v. 
Johnson, 119 P.2d 945, 19 CaL2d 
162. 

Colo.—Herbertson v. Cruse, 170 P.2d 
531, 115 Colo. 274—Carpenter ▼. 
Carman Distributing Co., 144 F.2d 
770, 111 Colo. 566. 

nL—^Theo. B. Robertson Products 
Co. V. Nudelman, 59 N.R3d €55, 389 
111. 2S1, 157 ALR. 553—Stolze 
Lumber Co. v. Stratton, 54 N.B.2d 
554, 386 Ill. 334—^Abern v. Nudel¬ 
man, 29 N.E.2d 268, 374 IlL 237— 
Herlihy Mid-Continent Co. v. Nu¬ 
delman. 12 N.E.2d 638, 367 IlL 600, 
115 ALR. 4S5—^Franklin County 
Coal Co. v. Ames, 194 N.E. 268. 339 
Ill. ITS. 

Iowa.—W. J. Sandberg Co. v. Iowa 
State Board of Assessment and Re¬ 
view. 278 N.W. 643, 225 Iowa 103, 
rehearing denied 281 N.W. 197, 
225 Iowa 103. 

Md.—State v. ChrlsthUf, 185 A 456, 
170 Md. 5S6. 

Mo.—Berry-Kofron Dental Labora¬ 
tory Co. V. Smith, 137 S,W.2d 452, 
345 Mo. 922—City of St. Louis v. 
Smith. 114 S.W.2d 1017. 342 Mo. 
317, 

N.M.—^Iden v. Bureau of Revenue, 89 
P.2d 519, 43 N.M. 205—Albuquer¬ 
que Lumber Co. v. Bureau of Rev¬ 
enue of New Mexico, 75 P.2d 334, 
42 N.M. 58. 

Utah.—Western Leather & Finding 
Co. T. State Tax Commission of 
Utah, 48 P.2d 526, 87 Utah 227. 

and **co?timTnptloa,*> ooaurtmad 
(1) The words **use” and “oon- 
sumption” are not technical words 
having a peculiar meanliig In law, 
but are words In common nse^ and 
hence they must be given their Plain, 
ordinary meaning, — ^Berry-K o t r o n 
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user or consumer or where there is no further trans- purpose of resale, the tax has generally been held 
fer of the property.If the sale is made for the not to be applicable.^® 


Dental Laboratorr Co. v. Smith. 12T ^ rahiioattofii aaid ooiuttroetlo]! of 
S.W.!*d <d2. 343 Mo. 922. ‘ xnatexiahi into finished article have 

(2) The terra “use** means a long- 1 held use of materials which 
continued possess.on €Uid emplcy- • subjects them to the tax. Chicago 


Bridge & Iron Co. v. Johnson, 119 P. 
:d 343. 13 Cal.2d 162. 


ment of a thing to the purpes-es for 
which it is adapted, as dIsUnguished 
from a possession and employment 
that is merely temporary or occa¬ 
sional.—^Material Service Corporation 
V. McKibbin, 43 X.E.2d DOD, 3S0 Ill. 

226—C. & E. Marshall Co. v. Ames, 26 
X.E.:d 4i3, Z:Z Ill. 351—P. H. Mallen 

Co. V. Department of Finance, 23 X. tax.—State v. Owin. 1S6 So. 46, 191 
B.2d 43. 372 Ill. 59$—Revzan v, Xu- La. 617. 

dtlman. IS K.E.2d 219. STO Ill. ISO. Jeweler's supplies to 

(S) The term ■•consumption" must persons and firms engaged In busl- 


Jeweler’s supplies 

(1) Sales of gold and silver to 
manufacturing Jeweler for use in the 
manufacture of Jewelry have been 
held sold for use and consumption so 
as to render the seller subject to the 


be interpreted In its usual and popu 
lar meaning, which is consumption 


ness of assembling and repairing 
watches and clocks have been held 


or destruction by use—Material | pot sales for use and consumption.— 
Service Corporation v. McKibbin, su- * c. & E. Marshall Co. v. Ames, 26 N. 
pra—P. H. Mallen Co. v. Department E^jd 4S3, STS IlL SSI. 
of Finance, supra—^Revzan v. Xudel- I 

man, supra. * Sales held for use or cossnmptiou 

(1) Sales of gold and sliver to the 


<4) However, the words “used” 
and “censumed** both mean to make 
use of or to emplcy, and do not nec¬ 
essarily mean the immediate destruc¬ 
tion or extermination or change in 
form of the article or commodity.— 
Utah Concrete Products Corporation 
V. State Tax Commission, 125 P.2d 
40S. 101 Utah 513. 

ComtroUing ooasidersitton is the dis¬ 
position of the goods made by the 
buyer, not the character of the busi¬ 
ness of the seller or the buyer. 

Iowa.—J. Sandberg Co. v. Iowa 
State Board of Assessment and Re¬ 
view. 278 X.W. 643. 225 Iowa 103. | 
rehearing denied 2S1 X.W. 137, 223; 
Iowa 103. 

Mich.—^Boyer-Campbell Co. v. Pry, 
160 N.W. 165, 271 Mich. 282, 98 A. 
UR. 827. 

Test of taxahUitr 
The real test is existence of sale 
to one who uses or consumes the 
property, irrespective of whether 
property is used in purchaser's place 
of business or In his home.—Warren 
V. Fink, 72 P.2d 968, 146 Kan. 716. 

CSliaxaoter sad olfeet of use 

<1) The character of use the pur¬ 
chaser makes of the article sold is 
Important in determining whether it 
Is a “sale** to him for his use or con¬ 
sumption, but the effect the use has 
on the article Is of no consequence.— 
Material Service Corporation v. Mc¬ 
Kibbin. 43 X.E.2d 939, 380 IIL 226. 

(2) Departmental distinction be¬ 
tween materials used In construction 
of building and fixtures installed 
therein is unjustifiable where made 
for the purpose of determining who 
Is the user or consumer of the ar¬ 
ticles sold.—Material Service Corpo¬ 
ration T. McKibbin, supra. j 


United States.—State v. Owin, 186 
So. 46. 131 La. 617. 

(2) Sales of meals in restaurants 
and hotels.—O’Xeil v. Department of 
Finance, 196 X.B. 463, 360 HI. 484— 
Brevoort Hotel Co. v. Ames, 196 X.B. 
461. 360 XU. 483. 

(3) Sales of printing ink to print¬ 
ers and' lithographers.—^Acme Print¬ 
ing Ink Co. V. Xudelman, 20 X.K2d 
277, 371 IIL 217. 

<4) Sale of type composition to 
printer.—^Typekrafters. Inc. v. City 
of P’ ladelphia, 34 Pa.Dist% & Co. 82. 

(5) Sales of seeds to farmers for 
cultivation.—Sluis v. Xudelman, 34 
X.E.2d 331. 376 IIL 457. 

(6) Sales to hotels, office buildings, 
and others of supplies they furnish 
to their patrona tenants, or guests 
as a part of the ser\'ice rendered, 
such as paper napkins, towels, drink¬ 
ing cups and plates, drinking straws, 
toilet tissue, and liquid and bar soap. 
—Theo. B. Robertson Products Co. v. 
Xudelman, 39 X.B.2d 655, 389 IIL 
281, 157 A.L..R. 553. 

Sales held uot for puzPhasaz's use 
Bsd ooBsn 3 nptio& 

(1) Optical supply company's sale 
of optical supplies to optometrists 
and oculists, who in turn transfer 
them to their patients.—^American 
Optical Co. V. Xudelman, 19 X.E.2d 
583, 270 IIL 627. 

(3) Sales of drugs, medicines, 
pharmaceutical, medical, and surgical 
supplies to physicians and hospitals 
who used the products in care and 
treatment of their patients.—Huston 
Bros. Co. V. McKibbin, 54 X.E3.2d 564, 
288 lU. 479—P, H. Mallen Co. v. De¬ 
partment of Finance, 25 XJElfd 43, 
372 IIL 598. j 


(3) Plumbing supply company's 
sale of plumbing supplies to plumb¬ 
er.—^Kohn V. City of Philadelphia, 30 
AJ!d 672, 151 Pa.Super. 635. 

79. Ala.—^Lone Star Cement Corpo¬ 
ration V. State Tax Commission of 
Alabama, 175 So. 390. 234 Ala. 465. 
Ill.—Theo. B. Robertson Products Co. 
V. Xudelman, 59 X.E.2d 655, 383 
IIL 2S1, 157 A.L.R. 553—Huston 
Bros. Co. V. McKibbin, 54 X.E.2d 
564, 386 Ill. 479 —Stolsse Lumber 
Co. V. Stratton, 54 N.E.2d 554, 386 
IIL 334—Material Service Corpora¬ 
tion V. McKibbin, 43 N.E.2d 93$ 
3S0 Ill. 226—P. H. Mallen Co. v! 
Department of Finance. 25 X.E.2d 
43, 372 IIL 598—Revzan v. Xudel¬ 
man, 18 N.B.2d 219, 370 Ill. 180. 
X.M.—^Iden v. Bureau of Revenue, 89 
P.2d 519, 48 N.M. 205. 

Dast transaction intended 
The sale intended is the last ac¬ 
tual transaction prior to the ultimate 
use or consumption of the commodi¬ 
ty dealt in.—^Bcd*er-Campbell Co. v. 
Try, 260 X.W. 165, 271 Mich. 282, 
98 A.L.R. 827. 

Vser need not he oosununer 
A sale for use and not for resale 
is within scope of the tax statute, 
even though user may not be the 
consumer.—^P. H. Mallen Co. v. De¬ 
partment of Finance, 25 X.E.2d 43, 
372 IIL 598. 

90. Ala.—State v. Southern Kraft 
Corporation, 8 So.2d 886, 243 Ala- 
223. 

j IIL—^Theo. B. Robertson Products Co. 
V. Xudelman, 59 N.B.2d 655, 889 
IIL 281, 157 AL.R. 553—Stolze 
Lumber Co. v. Stratton, 54 N.B.2d 
654, 386 IIL 334—Butler Mfg. Co. 
V. Department of Finance, 49 X.E. 
2d 31, 383 IIL 220—Ahem v. Xudel¬ 
man, 29 N.B.2d 268, 374 Ill. 287. 

La.—State v. J. Watts Kearny & 
Sons, 160 So. 77, 181 La. 554. 

Mo.—City of St. Louis v. Smith, 114 
S.W.2d 1017, 342 Mo. 317. 

Utah.—Western Leather & Finding 
Co. V. State Tax Commission of 
Utah. 48 P.2d 526. 87 Utah 227. 
Desnonstrator cars ultimately sold 
at lower than new car prices are not 
subject to use tax.—^Hawley v. John¬ 
son, 136 P.2d 638, 52 CaLApp.2d 232. 
Sales held not for resale 

(1) Sale of animals for breeding 
purposes.—Chapman Chinchilla Sales 
Co. V. Johnson, 121 P.2d 69, 49 OsL 
App.2d 195. 

(2) Sales of labels lithographed 
with advertisements of a company's 
product, pasted on barrels, and Inca¬ 
pable of further use.—^American Mo¬ 
lasses Co. of New York v. McGold- 
rick, IX X.YJ3.2d 289, 25$ AppJDiv. 
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Ordinarily the quantity of goods sold^l or the 
prices at which they are sold^s are immaterial in 
determining whether or not a sale is at retail, ex¬ 
cept as a statute may provide otherwise.^3 Even 
though the seller sells his goods in unbroken pack¬ 
ages, if the sale is to the consumer and not for 
resale, it is considered a retail sale, and the seller 
is subject to a license or tax as a retailer.S4 The 
tax does not apply where sales are made to one 
who customarily resells the goods purchased, even 
though the purchaser may occasionally use or con¬ 
sume some of the goods he purchases,^® but it does 
apply to sales to one who customarily uses or con¬ 
sumes the goods purchased, even though the pur¬ 
chaser habitually resells some of them to others.^® 
Sales to one who has two places of business, one 
for the resale of goods and the other for the use 
and consumption of goods, have been held to be 
within the operation of the tax if sold and deliv¬ 
ered at the place where goods are used and con¬ 
sumed, but not if they are sold and delivered at 
the place of business for the resale of goods.^* 
If a person is both a wholesaler and a retailer, only 
the retail portion of the business is subject to the 


tax.^® 

Sales of eoniaincrs or wrafpli^gs. Sales to re¬ 
tailers of wrappings, cartons, boxes, bottles, or oth¬ 
er articles for use as wrappings and containers of 
merchandise they sell have been held sold for use 
and consumption and not for resale,*^ even though 
they may have some resale value after they have 
been used but there is also authority to the con- 
trary.^i 

fg) Articles Used or Incorporated into New 
Product 

Sales or purchases of commodities for use In produc¬ 
ing, processing, or preparing another article for sale are 
generally not within the purview of sales, privilege, or 
use taxes. 

Taxes on retail sales, the privilege of making 
such sales, or the use or consumption of property 
purchased at retail do not apply to purchases or 
sales of tangible personal property or scnidccs which 
are used in producing, processing, or preparing an 
article, substance, service, or commodity where a 
statute either exempts such sales from the tax, as 
considered infra § 31 c (10), or classifies them as 


$49. affirmed 22 N.B.2d 369. 281 N.Y. 

269. 

81. Ala.—Bone Star Cement Corpo¬ 
ration V. State Tax Commission of 
Alabama, 175 So. 399, 284 Ala. 465. 

Ark.—-Wiseman v. Arkansas Whole¬ 
sale Grocers* Ass*n, 90 S.W,2d 987, 
192 Ark. 313. 

ni.—Herlihy Mid-Continent Co. v. 
Nudelman, 12 N.W.2d 638, 367 Ill. 
600, 115 A.Ii.11. 485. 

88 . Ala.—^Lone Star Cement Corpo¬ 
ration V. State Tax Commission of 
Alabama, 175 So. 399, 234 Ala. 465. 

Ark.—^Wiseman v. Arkansas Whole¬ 
sale Grocers* Ass’n, 90 S.W.2d 987, 
192 Ark. 313. 

PnxchAsa at wholesale sates does 

not prevent sale from being at re¬ 
tail.—^Herbertson v. Cruse, 170 P.2d 

531, 113 Colo. 274. 

83. Ala.—^Bone Star Cement Corpo¬ 
ration V. State Tax Commission of 
Alabama, 175 So. 399, 234 Ala. 465. 

84. Ba.—State v. J. Watts Kearny 
& Sons, 160 So. 77. ISl Iia. 554— 
State V. Milam Grain & Milling 
Co., 146 So. 47, 176 Ba. 539. 

85. Ala.—Cody v. State Tax Com¬ 
mission, 177 So. 146, 233 Ala. 47. 

86 . Ala.—Cody v. State Tax Com¬ 
mission, supra. 

87. Ala.—Cody ▼. State Tax Com¬ 
mission, supra. 

88 . Ala.—Cody v. State Tax Com¬ 
mission, supra. 

Hich.—^Acom Iron Works v. Auditor 


General, 294 N.W. 126, 295 Mich. 
143, 139 AB.R. 36$. 

89. Ala.—J. R. Eaible Co. v. State 
Tax Commission. 194 So. 560. 239 
Ala. 41—Birmingham Paper Co. v. 
Curry, 190 So. S6. 23$ Ala, ISS— 
Durr Drug Co. v. Bong. 1$S So. $73, 
237 Ala. 689—City Paper Co. v. 
Bong. ISO So. 324, 235 Ala. 652. 
Ark.—^Dermott Grocery & Commis¬ 
sion Co. V. Hardin, 156 S.W.2d SS2. 
203 Ark. 446—^Wiseman v. Arkan¬ 
sas WTiolesale Grocers* Ass'n, 90 
S.W.2d 987, 192 Ark. 313. 

Kan.—Warren v. Fink. 72 P.2d 968. 
146 Kan. 716. 

9a Ala.—J. R, Ralble Co. v. State 
Tax Commission, 194 So. 560, 239 
Ala. 41, reversing 194 So. 536. 29 
Ala.App. 184. 

91. Ariz.—^Moore v. Arizona Box Co., 
126 P.2d 305, 59 Ariz. 262. 

Pla,—Bee v. Hector Supply Co., 183 
So. 489, 133 Fla. S49. 

K.Y.—^.4mer!can Molasses Co. of Xew 
York v. McGoldrick, 22 X.E.2d 369. 
281 N.Y. 269—Sterling Bag Co. v. 
City of New York, 22 X.E.2d 369, 
281 N.Y. 269. 

Amount of Swexeased value 

The fact that the Increase in val¬ 
ue of the packaged product by use 
of the container is small or cannot 
be determined with accuracy will no' 
prevent the sale of the container 
from being considered as a sale for 
.resale.—^Moore v. Arizona Box Co., 
.12$ P.2d 305, 59 Ariz. 262. 

Tests to detanaiiie 'sale fox resale 

(1) It has been held that, if a 
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container adds to \’alue of finished 
product when sold In it as compared 
<rith value for sale without the con¬ 
tainer, container itself is sold to re¬ 
tailer for purpose of resale and is not 
subject to tax as an original retail 
sale.—^Moore v. Arizona Box Co., su¬ 
pra, 

(2) Generally, when goods are 
packed in a container and the cost 
of the container and packing Is in¬ 
cluded in the price of the finished 
product, there Is a sale of the con¬ 
tainer relieving the seller from lia¬ 
bility for use tax thereon.—Goebel 
Brewing Co. v. Brown, 10 N.W.2d $35, 
306 Mich. 222. 

(3) In cases involving containers 
for which a deposit is taken, gen¬ 
erally there is a sale thereof reliev¬ 
ing the seller from liability for the 
use tax.—Goebel Brewing Ca v. 
Brown, supra. 

(4) Question whether a container 
is subject to sales tax depends on 
whether it was purchased for resale 
and not on whether container reach¬ 
ed ultimate consumer.—Sterling Bag 
Co- V. City of Xew York. 11 N.Y.S.2d 
297. 256 App.Div. 643, affirmed 22 N. 
E.2d 369, 281 N.Y. 269. 

(5) Taxability of sale of contain¬ 
er is not dependent on whether it 
contains an exempted article when 
resold, but on whether the propo ne 
is to reseU it as tangible pwriis roi ! 
property.—^Amerloan Moleenie Ce. nf 
I ew York v. McOoldrldk 11 

.SS». 25( App-Div. Mt. ataNa tt it. 
ELM ast. m K.T. MU. 
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wholesale sales,and this is true, in some cases, 
irrespective of whether a sales or use tax can be 
levied on the retailer or consumer of the finished 
product^^ Under some statutes, in order that the 
tax may not apply, the property used must become 
•an ingredient or component part of the property 
produced or processed,®^ except that, under some 
of the acts, sales of building materials intended for 
resale or use in the form of real estate are con¬ 
sidered as retail sales subject to the tax,®5 jn what¬ 
ever quantity sold,^® where the sale is to contrac¬ 
tors, builders, or landowners.® “ It has also been 
held that, in order that an article or commodity 
may be resold as an ingredient of a finished prod¬ 
uct, it must have been used with the intention that 
it should become a part of it;®^ and it is not re¬ 
sold so as to have been held originally for resale 
where its use is for some other and distinct purpose 
than that of forming a part of the finished article, 
and where any incorporation in the finished product 
is largely coincidental.®® 

Percentage of incorporation. It has been held 
that an article will not be considered to have been 
sold for resale where such a small percentage of 
it enters into the finished product of the purchas¬ 
er that the principle of de minimis non curat lex 
applies;^ but other authority has held the tax in¬ 
applicable where the property used becomes a sub¬ 


stantial ingredient or component part of the arti¬ 
cle produced, even though only a small percentage 
of the amount used entered into the finished prod¬ 
uct® 

(h) Sales to or by Contractors 

in some Jurisdictions it has been held that sales of 
materials, supplies, or merchandise to construction con¬ 
tractors for use in the carrying out of their contracts 
are retail sales which subject the sale or th^ seller to a 
tax on retail sales of tangible personal property or the 
occupation of making such sales, and that the contrac¬ 
tor's transfer of the product contracted for Is not a re¬ 
tail sale of such materials for the purposes of such a 
tax; but In other Jurisdictions the contrary has been 
held. 

In some jurisdictions sales of merchandise, ma¬ 
terials, and supplies to contractors or subcontractors 
for use in the performance and carrpng out of con¬ 
tracts for the construction of improvements or 
fixtures,® including sales of plumbing and heating 
supplies to plumbing and heating contractors,^ are 
considered sales for the contractor’s use and con¬ 
sumption and not for resale and hence sales at re¬ 
tail so as to make the sale or the seller subject to 
a tax on retail sales of tangible personal property 
or the occupation of making such sales. This rule 
has been followed in cases where in carrying out 
the contract the articles, materials, or supplies are 
incorporated into a separate entity and their nature 
changed from personalty to realty,^ although not 


92. Ala.—state v. Southern Kraft 
Corporation, 8 So.2d S86, 243 Ala. 
223. 

N.D.—Isakson v. State, 296 N.W. 192. 
ITO N.D. 505. 

SS^act of stetnte is to include, 
within the class of sales deemed 
wholesale sales, sales both of tan^- 
ble property and services which, al¬ 
though actually used and consumed 
by the purchaser, become in an eco¬ 
nomic sense a part of the commodity 
which such purchaser sells.—State 
V. Capital Coal Co., 8S P.2d 481. 64 
Wyo. 176. 

VtBBsportatioB. 

The sale of transportation of a 
commodity to a purchaser who there¬ 
after delivers the product to its 
customers is a sale of transportation 
at wholesale, and thus is not sub¬ 
ject to a retail sales tax.—State v. 
Capital Coal Co., supra. 

93> U.S.—^In re I^os Anyeles Iium- 
ber Products Co., 3D.C.Cal., 45 P. 
Supp. 77. 

94. Ala.—Wood Preservinip Corpora¬ 
tion V. State Tax Commission, 179 
So. 254, 233 Ala. 438—^Lone Star 
Cement Corporation State Tax 
Commission of Alabama, 175 So. 
399. 234 Ala. 465. 

Hich.—Boyer-CampbeU Co. y. Fry. 


I 260 N.W. 165, 271 Mich. 282, 98 A. 
L.R. S27. 

XJD,—^Isakson v. State, 296 N.W. 192, 
i 170 N.D. 505. 

1 95. Ala.—^Lone Star Cement Corpo- 
{ ration v. State Tax Commission of 
I Alabama, 175 So. 899, 234 Ala. 

I 465. 

Buildings maiexials include materi¬ 
al of all kinds used in construction 
work, such as railroad, bridge, tele¬ 
phone or telegraph line, dam or fence, 
and are not confined to such materi¬ 
als as might be used in construct¬ 
ing a building with sides and cov¬ 
ering.—^Wood Preserving Corporation 
V. State Tax Commission, 179 So. 254, 
235 Ala. 438. 

96. Ala.—Wood Preserving Corpora¬ 
tion V. State Commission, su¬ 
pra. 

97. Ala.—Wood Preserving Corpora¬ 
tion V. State Tax Commission, su¬ 
pra. 

96. Ill,—Smith Oil & Refining Co. T. 
Department of IPMnance of Illinois, 
21 N.E.2d 292, 371 Ill. 405. 

99. Ill.—Smith Oil & Refining Co. v. 
Department of Finance of Illinois, 
supra. 

1. Ill.—Smith Oil & Refining Co. v. 
Department of Finance of Illinois, 
supra. 


2. Ala.—State v. Southern Kraft 
Corporation, 8 So.2d 886, 243 Ala. 
223. 

3. Colo.—Craftsman Painters & Dec¬ 
orators V. Carpenter, 137 P.2d 414, 
111 Colo. 1, 

La.—State v. J. Watts Kearny & 
Sons, 160 So. 77, 181 La. 654. 

Mo.—City of St. Louis v. Smith, 114 
SW.2d 1017, 342 Mo. 317. 

Ohio.-Volk v. Evatt. 62 N.E.2d 338. 
142 Ohio St 335—Gray Knox Mar¬ 
ble Co, of Elnoxville, Tenn. v. Bv- 
att 16 Ohio Supp. 151—Wellnltz v. 
Evatt, 11 Ohio Supp. 117. 

License or taxation of contractors or 
business of contracting see supra 
subdivision c (2) oi^ this section. 

4. N.M.—Albuauergue Lumber Co. 
V. Bureau of Revenue of New Mex¬ 
ico. 75 P.2d 334, 42 N.M. 58. 

N.C.—Atlas Supply Co. v. Maxwell, 
194 S.E. 117. 212 N.C. 624. 

License or occupation tax on plumb¬ 
ers and plumbing contractors see 
supra subdivision o (3) of this sec¬ 
tion. 

5. Ohio.—Wellnitz v. Evatt, 11 Ohio 
Supp. 117^ —Volk V. Evatt, 11 Ohio 
Supp. 112, afiarmed 52 N.R2d 338, 
142 Ohio St 385. 

Utah.—^Utah Concrete Products Cor¬ 
poration V. State Tax Commission, 
125 P.2d 408, 101 Utah 513. 
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where the change from personalty to realty occurs [ 
before the completion of the sale of the materials j 
to the contractor.® Where such tax is not applica- ; 
ble because the contractor purchased his supplies 
outside the state, his use or consumption of such 
supplies in the carrying out of his contract is sub¬ 
ject to a use tax.7 In other jurisdictions, howev¬ 
er, sales or the sellers of materials or fixtures to 
contractors for use in the construction of buildings 
or improvements,® including sales of plumbing and 
heating supplies to contractors,® have been held : 
not subject to such taxes on the groimd that such 
sales are not retail sales,^® because they are for re¬ 
sale,or at least not to the ultimate user or con¬ 
sumer,^® or because the statute expressly precludes 
its application thereto.^® 

The contractor’s transfer to his contractee of the 
completed improvement or fixture contracted for is 
considered a sale at retail to such contractee of the 
materials used in cariydng out the contract so as to 
subject the transfer of the contractor to a tax on 
retail sales of tangible personal property or the oc¬ 
cupation of making such sales in some of the ju¬ 
risdictions where the sales of such materials to the 
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contractor are not considered sales at retail, some¬ 
times under statutes expressly providing therefor.^^ 
However, the contrary is held in some of such ju- 
risdictions,^® and in jurisdictions where such sales 
to the contractor are considered sales at retail,^® 
particularly in situations where the materials used 
in carrj'ing out the contract cease to be tangible 
personal property and become a part of the realty 
before title to the completed contract is delivered 
to the contractee,^* and are so changed on being 
prepared for use in carrj'ing out the contract that 
they cannot thereafter be sold as a separate and 
distinct product,^® and this regardless of whether 
the contract is a lump sum or cost plus contract,^® 
and whether the contractor also makes retail sales 
to others of the supplies and articles he uses in 
carrying out his contracts.^® 

A contractor’s sale of materials and supplies not 
used in the performance of his contracts and on 
which he does not expend labor are retail sales 
which will subject him to a tax on retailers.®^ It 
has also been held that transactions between plumb¬ 
ers and their customers in which they install fix¬ 
tures in the same form in which the plumber pur- 


S. ICxed eonoreta 

Wliere seller of wet mixed con¬ 
crete to general contractors dumped 
concrete into forms on construction 
Jobs as required by contractors* su¬ 
perintendent on the Job, concrete 
when poured in place ceased to be 
personal property and became a part 
of realty, and hence transaction was 
not subject to general sales tax.— 
Metzen v. Brown, 3 N.W.2d 870, 801 
Mich. 532. 

7- U.S.—Bowers v. Oklahoma Tax 
Commission, D.C.Okl., 51 F.Supp. 
652. 

Colo.—Craftsman Painters & Decora¬ 
tors V. Carpenter, 137 P.2d 414, 111 
Colo. 

Ohio.—Volk V, Evatt, 52 N.R2d 338, 
142 Ohio St. 335^—Gray Knox Mar¬ 
ble Co. of Knoxville, Tenn., v. Ev¬ 
att, 16 Ohio Supp. 151. 

SuAoienoy of sale 
Where contract for work, labor, 
and materials results in the sale of 
an article as incidental to contract, 
privilege of using such article 
brought into state is taxable under 
use tax notwithstanding sale is not 
recognized as such so as to require 
memorandum to make it enforceable 
within statute of frauds.—Fifteenth 
Street Inv. Co. v. People, 81 P.2d 764, 
102 Colo. 571. 

Stobor costs for the carrying out 
of the contract are not subject to the 
tax.—^Fifteenth Street Inv. Co. v. 
People, supra. 


Fla.—Mason Lumber Co. ▼. Lee, 
171 So. 332, 126 Fla. 371. 

9. DL—Bradley Supply Co. v. Ames. 
194 N.BL 272. 359 Ill. 162. 

10. Fla.—^Mason Lumber Co. v. Lee, 
171 So. 332,126 Fla. 371. 

IL Ariz.—Crane Co. v. Arizona 
State Tax Commission, 163 P.2d 
656, 63 Ariz. 426. 

12. BL—Stolze Lumber Co. v. Strat¬ 
ton, 54 N.E.2d 554, 386 Bl. 334— 
Material Service Corporation v. 
McKibbin. 43 N.E.2d 939, 380 BL 
226. 

13- Wash-—Klickitat County v. Jen- 
ner, 130 P.2d 880, 15 Wash.2d 373. 

14. Ark.—Wiseman v. Gillioz, 96 S. 
W.2d 459. 192 Ark. 950, 

Wash.—Klickitat County v. Jenner, 
130 P.2d 8S0. 15 Wash.2d 373. 

15. Ariz.—^Moore v. Pleasant Has- 
ler Const Co., 76 P.2d 225. 51 Ariz. 
40. 

BI.—Material Service Corporation v. 
McKibbin, 43 N.E.2d 939, 380 Ill. 
226—Herlihy Mid-Continent Co. v, 
Kudelman, 12 N.E.2d 63S, 367 Ill. 
600. 115 AX.R. 485, overruling R. 
S. Blome Co. v. Ames, 6 X.E.2d 841, 
365 Ill. 456, 111 A.L.R. 940. 
£egi2latlvs coBstnxctioa 

Amendment of tax law by adding 
subsection imposing tax on business 
of contractor at different rate than 
that imposed on the business of sell¬ 
ing tangible personal property at re¬ 
tail constituted a legislative con¬ 
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struction tbat contractors were not 
persons selling tangible personal 
property at retail within the mean¬ 
ing of the prior law.—Moore v. Pleas¬ 
ant Hasler Const. Co., 76 P.2d 225, 51 
Ariz. 40. 

16. Md.—State ▼. Christhilf, 185 A. 
456, 170 Md. 586. 

Mich.—Acorn Iron Works T. Auditor 
General, 294 N.W. 126, 295 Mich. 
143. 

Mo.—City of SL Louis v. Smith, 114 
S.W.2d 1017. 842 Mo. 317. 

Ohio.—Wellnitz v. Evatt, 11 Ohio 
Supp. 117. 

gtembiag and heating eoatzactozs, 
sometimes known as master plumb¬ 
ers, are not retailers within the 
meaning of a statute imposing a tax 
on retailers or those engaged in the 
business of making retail sales. 

X.M.—^Albuquerque Lumber Co. v. 
Bureau of Revenue of Xew Mexico, 
75 P.2d 334. 42 N.M. 58. 

Pa.—Commonwealth v. Lutg, 130 A. 

410, 2S4 Pa. 184. 

37 C.J. p 222 note 39 [bl. 

IT. Mich.—^Acom Iron Works ▼. Au¬ 
ditor General, 294 X.W. 126, 295 
Mich. 143, 139 A.L.R. 368. 

18. Mich.—^Acom Iron Works ▼. Au¬ 
ditor General supra. 

19, Mich.—^Acom Iron Works T. Au¬ 
ditor General, supra. 

SOk Mich.—Acorn Irea Wcrtos ▼. Au¬ 
ditor General, supra. 

21. Pa—Commonwealth a Luba 189 
A. 410, 284 Pa ISA 
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chased them and which remain separately identifi¬ 
able constitute retail sales within the meaning of 
a statute or ordinance imposing a retail sales tax .22 

(3) Dealers in Particular Articles 

(a) In general 

(b) Gasoline and other petroleum prod¬ 

ucts 

(c) Junk and secondhand goods 

(d) Motor vehicles and accessories 

(a) In General 

Licenses, permits, or iicerrse, occupation, or privilege 
taxes are required under various statutes of persons sell* 
ing, distributing, or dealing in enumerated classes of 
merchandise. 

Under various statutes merchants or dealers have 


been classified for purposes of licensing or taxing 
according to the class of merdiandise they deal in, 
and licenses, permits, or license, occupation, or priv¬ 
ilege taxes have been required of persons selling, 
distributing, or dealing in enumerated classes of 
merchandise,-3 such as arms and ammunition, as 
considered in the CJ.S. title Weapons § 2, also 37 
CJ. p 224 note 62; 68 CJ. p 14 note 52; cash reg¬ 
isters and adding machines cigars, cigarettes, 
and tobacco coal;26 coffins distilled, spring, 
well, or mineral water electrical appliances ;29 
fertilizer, in Agriculture § 18; food, in Food § 12; 

furniture furs;^! groceries hardware 

ice;3’^ ice machines liquid carbonic acid gas or 
substitutes therefor liquor, in Intoxicating Liq¬ 
uors §§ 99-190; lottery tickets, in the CJ.S. title 


22 . Pa.—Kohn v. City of Philadel¬ 
phia, 50 A.2d 672. 151 Pa,Super. 
635. 

23. StOTM Bahject to tax 

Tax on stores selling particular 
articles or kinds of merchandise enu¬ 
merated applies to all stores selling 
particular articles or kinds of mer¬ 
chandise enumerated,—Barker Bros. 

V. City of Los Angeles. 76 P.2d S7. 10 
Cal.2d 603. 

The test for determining 'whether 
a person is engaged in dealing in a 
particular business within the mean¬ 
ing of a tax imposed thereon is the 
actual transactions engaged in dar¬ 
ing the taxable period.—^Holmes 
Electric Protective Co, v. McGold- 
rick. 30 X.T.S.2d 5S9, 262 App.Div. 
514. resettled order 32 X.T.a2d 129, 
263 App.Div. SIO. affirmed 42 N.E.2d 
737, 2SS X.T. 635. 

2ii Ud.—^Burroughs Adding Mach. 
Co. y. State. 126 A. 127, 146 Md. 
192. 

Btimher of :blhce8 taxed 
Statute specifically requiring fees 
for each place of business of some 
kinds and omitting such requirement 
as applied to dealers in cash regis¬ 
ters and adding machines required 
only single license.—^Burroughs Add¬ 
ing Mach. Co, y. State, supra. 

26n La.—State y. Crescent Cigar & 
Tobacco Co.. 7 Z.ia.App. 659. 

Mass.—In re Opinion of the Justices, 
186 X.E. 490. 2S2 Mass. 6X9. 
Mich.—Detroit Hetail Druggists* 

Ass'n V. City of Detroit, 256 X.W. 
217. 267 Mich. 403. 

Xeb.—^Xash-Finch Co. v. Beal. 248 
X.W. S74. 124 Xeb. 835. 

Pa.—Stephano Bros. y. Secretary of 
Revenue. Com.Pl.. 54 Dauph.Co. 
157. 

37 C.J. P 224 note 63« 

Por pexsoaal use 

Statute held inapplicable to tobac¬ 
co or cigarettes held for personal 
use. 


Miss.—Mississippi State Tax Com¬ 
mission V. Flora Drug Co.. 148 So. 
373, 167 Miss. 1. 

X.T.—People, on Complaint of Miller, 

V. Anderson. IS X.Y.S.2d 831, 173 
Misc. 657—People, on Complaint of 
Wilson V. Mulcahey, 18 N.T.S.2d 
392. 

Time tax applicable 

Under tobacco tax statute, goods 
may be ordered and delivered from 
another state Into state without 
stamps being placed thereon until in¬ 
terstate transaction is ended.—Mis¬ 
sissippi State Tax Commission v. 
Flora Drug Co.. 14$ So. 373. 167 
Mlsa 1. 

Wholesale dealer 

Ala.—Roden & Son y. State. 8 So. 2d 
420, SO Ala.App. 229. 

Minn.—State v. Crabtree Co., 15 X. 

W. 2d 98, 218 Minn. 36. 

Ohio.— Kroger Grocery & Baking Co. 
y. Schwer. 173 X.E. 633. 36 Ohio 
App. 512. 

as. Tenn.—Clark v. Klllough, 281 S. 

W. 777, 153 Tenn. 53. 

37 C.J. p 224 note 64. 

POreigiL coxporatioa 
Tenn.—^Kearns Coal Co. y. City of 
Knoxville, 191 S.W.2d 183, 183 
Tenn. 148. 

mmieipal lloense or tax 
Ill.—^Al^rdeen-Franklin Coal Co. v. 
City of Chicago, 145 XJE. 613. 315 
m. 99. 

X.T.—^People, on Complaint of Curry, 
v, Adducl. S3 X.Y.S.2d 869. 17S 
Misc. 269—^Mett v. City of Sche¬ 
nectady. 233 X.T.S. 9. 157 Misa 208 
—Smart v. City of Albany. 260 X. 

Y.S. 579. 146 Misc. 60. 

97. Claas of inuuiolpall^ 

Dealer in coffins in village is not 
subject to privilege tax under stat¬ 
ute imposing tax on dealer in city 
or town.—^Board of Levee Com'rs 
for Yazoo Mississippi Delta y. Howze 
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Mercantile Co., 116 So. 92. 149 Miss. 
843. 

28. Tenn.—Seven Springs Water Co. 
V. Kennedy. 299 S.W. 792, 156 Tenn. 
1. 56 A.L.R. 496. 

89. Tenn.—Sheeley y. McLemore, 
284 S.W. 61. 153 Tenn. 498. 

30. Ga.—^Fulton Metal Bed Mfg. Co. 
y. State Revenue Commission. 182 
S.E. 803, 52 Ga.App. 159. 

Metal fomiture 

Occupation tax on dealers, in lum¬ 
ber. including furniture, is not ap¬ 
plicable to dealers in metal beds and 
other metal furniture.—^Pulton Metal 
Bed Mfg. Co. v. State Revenue Com¬ 
mission. supra. 

3L MonL—State v. Salina, 154 P. 
2d 484, 116 MonL 478. 

32. VL—St. Johnsbury y, Thompson, 
9 A, 571. 59 VL 300, 59 Am.R. 731. 

37 C.J. p 225 note 69. 

33. Ark.—Xewark y. Edwards, 185 
S.W.2d 925, 208 Ark. 276. 

84. X.C.—State y. Worth, 21 S.E. 

204. 116 N.a 1007. 

37 C.J. p 225 note 70. 

35. Ga.—Hoffmajx & Crowell y. Har¬ 
rison. 156 S.E. 685, 171 Gcl 793. 
Beftigazators or Pzigidaires 

whether designed to manufacture ice 
or cool substances, are **domestic ice 
machines*’ within tax.—^Hoffman 5b 
Crowell y. Harrison, supra. 

36. Tenn.—Elnoxtenn Theatres v. 
McCanless. 151 S.W.2d 164, 177 
Tenn. 497. 

use to whiOh gas Bp]^ea 
Statute imposing privilege tax on 
sale or use of liquid carbonic acid 
gas or substitutes therefor used in 
preparation, mixing, or sale **of soft 
drinks or other beverages, or for any 
other purpose.** applies irrespective 
of the use to which such gas is puL 
—^Knoxtenn Theatres v. McCanless. 
supra. 
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Lotteries § 16, also 37 CJ. p 225 note 72; machin- ; 
ery;^^ ineat;®^ milk and oleomargarine, in Foods 
§ 12 a; packing house goods or productspatent 
medicine;^® produce or farm producerailroad 

or steamship tickets real estate soda water^^ 

and other soft drinks theater tickets, in the CJ. : 
S. title Theaters and Shows § 21, also 37 CJ. p < 
226 note 82; 62 C.J. p 855 note 38; timber or lum- ! 
ber;^® and trading stamps, in the CJ.S. title Trad- : 


ing Stamps § 5, also 63 CJ. p 754 note 52-p 757 
note 85. 

(b) Gasoline and Other Petroleum Products 

Under variou* statutes a tax is imposed on the sale, 
use, storage, or distribution of gasoline or other petro¬ 
leum products, or on dealers or distributors thereof. 

Generally in the various jurisdictions a special 
excise tax is imposed in some form on gasoline, mo¬ 
tor fuels, other petroleum products, or on dealers 
thereof.^7 Under some statutes the tax applies 


37, Tenn.—Toledo Scale Co. v. Hill 
269 SAV. 25. 151 Tenn. 812. 

Compntisfir or adding' maoTilnes 
A weighing scale operated auto¬ 
matically by the weight of the ar¬ 
ticle to be weighed resting on the 
platter or platform Is not a “com¬ 
puting machine*' or “calculating ma¬ 
chine.’* within tax on dealers therein. 

_^Toledo Scale Co. v. Hill, supra. 

Boad anaoh,inary 

Farm tractors are not road con¬ 
struction or maintenance machinery 
within tax on dealers therein.—Gully 
V. Jackson International Co.. 145 So. 
905, 165 Miss. 103. 

38. Ark.—^Newark v. Edwards, 185 
S.W.2d 925. 208 Ark. 276. 

La.—Grosjean v. Pomes, App., 189 
So. 644. 

Miss.—Gully v, Goyer Co., 147 So. 

827, 165 Miss. 279. 

87 C.J. p 225 note 73. 

License or tax on butchers see su¬ 
pra subdivision a of this section. 
Blghast tax imposed 

(1) Operator of meat market in 
general store must pay tax for op¬ 
erating meat market, but not for 
general store, where the tax for op¬ 
erating a meat market is the high¬ 
est.—^Town of Newark v. Edwards, 
185 S.W.2d 925. 208 Ark. 276. 

(2) Person engaging In the busi¬ 
ness of slaughtering, who thereafter 
engages in the business of -wholesal¬ 
ing. Jobbing, and selling the cattle 
so slaughtered, has been held liable 
for the higher tax for wholesaling 
instead of the tax for slaughtering. 
—^State V. Wilson & Co. of Louisiana, 
154 So. 636. 179 La. 648, appeal dis¬ 
missed Wilson & Co. of Louisiana 
T. State of Louisiana, 55 S.Ct. 78, 293 
TI.S. 518, 79 L.Ed. 631. 

Occasioiial iraasaotioiui inci d e a i t al 
to main business do not constitute 
engaging in business so as to be tax- 
able.-a. H. Allison & Co. v. Kil- 
lough, 300 S.W. 5, 156 Tenn. 294. 

89, Ala.—Gottlieb v. City of Bir¬ 
mingham, 11 So.2d 363, 243 Ala. 
579. 

Oa.—Savannah v. Cooper, 63 S.E. 
138, 131 Ga. 670. 

40u Pa.—^Laffer's Appeal, 13 Phila. 
499. 


Tex.—Love v. State, 20 S.W. 978, 31 
Tester. 469. 

4L Cal.—People v. Mulholland, 104 
P.2d 1045, 16 Cal.2d 62—People V. 
Stevens, 51 P.2d 1179, 10 CaLApp. 
2d Supp. 763. 

Idaho.—State ex rel. Graham v. Enk- 
ing. 82 P.3d 649. 59 Idaho 321. 
Utah.—State v. Mason, 75 P.2d 920. 
94 Utah 501, 117 A.L.R. 330—May- 
cock v. White, 29 P.2d 934, S3 Utah 
446. 

Wis,—State v. Levitan, 210 N.W. Ill, 
190 Wis. 646. 48 A.L.R. 431. 

37 C.J. p 225 note 78. 
bnyer 

Cal.—People v. Perry, 298 P. 19. 212 
Cal. 1S6. 76 A.L.R. 1331. 

Idaho.—^Hall v. Johnson, 27 P.2d 
674, 53 Idaho 667. 

PezsoBS seBisg their own products 
Kan.—Stone v. City of Wichita, 65 P. 

2d 595. 145 Kan. 377. 

Single txsnsaotion held suJBcia&t 
Utah.—State v. Mason, 78 P,2d 920, 
94 Utah SOI, 117 A.L.R. 330. 

42. La.—State v. Ordla, 41 So. 227, 
116 La. 972. 

43. Ala.—Blan v. Hollywood Realty 
Co.. 118 So. 253, 22 Ala.App. 537, 
conforming to judgment of Su¬ 
preme Court 118 So. 257, 218 Ala. 
1, and certiorari denied Blean v. 
Hollywood Realty Co., 118 So. 258. 
218 Ala. 2. 

N.C.—^Roberts v. Burton, 138 S.E. 
848, 194 N.C. 19. 

Tenn.—Kirtland v. Corbett, 230 S.W. 
27, 144 Tenn. 100. 

License of brokers generally see 
Brokers 9 8. 

44. N.C.—^Lenoir Drug Co. ▼. Lenoir, 
76 S.E. 480. 160 N.C. 571. 

37 C.J. P 226 note 60. 

45. Mass.^—re Opinion of the 
Justices, 186 N.E. 490, 2S2 3Iass. 
619. 

N.C.—^Mavis Bottling Co. of Golds¬ 
boro V. Doughton, 147 S.E. 289, 196 
N.C. 791. 

Pa.—Whitman v. City of Pittsburgh. 

Com.Pl.. 87 Pitt8b.Leg.J. 131. 
Wis.—City of Milwaukee t. Kaun. 

235 N.W. 551, 204 Wis, 103, 

37 C.J. P 226 note 81. 
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Coca Cola 

Miss.—Carney v. Hamilton, 42 So. 

27S, 89 Miss. 747. 

17 C.J. p 224 note 65. 

Hear beer 

Ill.—City of Chicago v. Efantis, 17 A 
N.E. 766. 339 Ill. So. 

La.—Parish of Ouachita v. F. 
Strauss & Son, 134 So. 758, 16 La. 
App. 493. 

Minn.—Bernlck v. City of Little 
Falls, 253 N.W. 369, 191 Minn. 125. 
Mo.—City of St Charles ex rel. 
Palmer v. Schulte, 264 S.W. 654. 
305 Mo. 124. 

46. Ala.—State v. Downs, 197 So. 
382. 240 Ala. 74—Nash v. State, Ilf 
So. 797, 21 Ala.App. 613. 

37 CJ. p 226 note S3. 

Pxindpsl biudsess 

Miss.—Stone v. Martin Veneer Cor¬ 
poration, 184 So. 435, 183 Miss. 
712. 

Wholesale dealer 

Ala.—^Adams v. Curry, 8 So.2d 678. 
243 Ala. 90—State v. Downs, 197 
So. 3S2, 240 Ala 74. 

DisczimiBatloa between classes not 
favored 

A construction of the statute im¬ 
posing license tax on wholesale deal¬ 
ers in lumber, which would discrim¬ 
inate in favor of a lumber dealer 
acquiring stumpage, and against one 
who buys or srlls lumber at a more 
finished stage, should not be favored, 
hence the statute would be construed 
so as to require a wholesale deal¬ 
er’s license for each business con¬ 
ducted.—State v. Downs, supra. 

47. U.S.—West India Oil Co. T. San- 
cho, C.C.APuerto Rico, 108 P.2d 
144. affirmed West India Oil Co. v. 
Domenech, 61 S.Ct 90, 311 U.S. 20, 
85 LkEd. 16, rehearing denied West 
India Oil Co. (Puerto Rico) v. 
Domenech, 61 S.Ct 814, 311 U.S. 
729. 85 L.Ed. 474, 

Ark.—Sparling v. Refunding Board. 

71 S.W.2d 182. 189 Ark. 189. 

Miss.—State ex ret Knox v. SupMior 
Oil Co.. 119 So. 160, 156 Mias. 3T7. 
affirmed Superior OH Co. v. State 
of Mississippi ex reL Khox, 56 8. 
Ct 68. 280 U.a 316, 74 X«JSd. 604. 

I Mont.—State t. Tale Oil Corpora^ 

I tion of South Dakota, 895 P. 355, 
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only to the petroleum product or products speci- t cles over the public roads, streets, and highways,50 
fiedj^S which in general are determined in conform- | and, in order that the tax may be applicable, the 
ity with the statutory standards and tests defining gasoline or other motor vehicle fuel must be used 
thein.^5 Under some of the statutes the tax is in- or sold for use in operating motor vehicles there- 
tended to tax the pri^ulege of operating motor vehi- ; on.5i Under other statutes the tax is applicable 


S8 Mcnt. 50?, appeal dismissed 
Tale 0.1 Corporati »n of South Da¬ 
kota V. State of Montana. 52 S.Ct. 
139, 2?4 U.S, SSI*. 76 LEd. SOS. 
Wash.—Great Northern Ry. Co. v. 

Cohn, ICl P.:d 9S5. S Wash.M 672. 
C7 C.J. p 224 note 6S. 

Manufacturer or refiner of gasoline 
or other petroleum products as 
subject to sales or privilege tax 
see Manufactures S 5. 

Object and purpose of tax on gaso¬ 
line or other motor vehicle fuel 
see supra 8 2. 

IPersoBal property 
Gasoline and motor fuel have been 
held personal property within a stat¬ 
ute imposing a tax on the privilege 
of selling personal property.—^Viaz 
V. Nord. S.D., 17 N.W.2d 299. 

48. Iowa.—State v. Northern Iowa 
Oil Co., 229 N.W. 214. 209 Iowa 
9S0. 

Miss.—^Town of Utica v. State ex reL i 
Rice, 14S So. 635. 166 Miss. 565. 

Am hetween dUrereni statutes 

Statute imposing tax on grade of 
petroleum product which could not 
be classified as “motor fuel’* and 
statute imposing tax on petroleum 
product which because of its chemi¬ 
cal analysis could not be classed as 
“kerosene** are mutually exclusive, 
so that, if product sought to be taxed 
is shown to be governed by one stat¬ 
ute, it cannot also be governed by 
other.—Grosjean v. Cooney Petrole-; 
um Co., Ija.App., 167 So. SSO. 
Mzatloa of particiilar fTuUM 

Statute held to levy tax on storage 
of gasoline but not on storage of, 
kerosene and fuel oil.—Town of Uti-' 
ca V. State ex reL Rice, 14S So. 635. 
166 Hiss. 565. , 

4a SKfeadsd lisa isnnaiaxial j 

The intended use of liquid, meeting I 
chemical requirements and tests pre- | 
scribed by statute for determining! 
what is kerosene subject to tax. need 
not be considered.—Grosjean v.' 
Cooney Petroleum Co., Lia.App., 181! 
So. 567. j 

PtDdnets vithla. tax | 

The statutes imposing a tax on, 
gasoline and other ’Volatile sub-' 
stances,” and imposing inspection' 
and regulation fees on certain fluids,! 
include only volatile substances, liq- | 
ulds, and fluids in their natural state 
which were at the time of the enact-' 
meat of the statutes well-known and I 
widely used.—Tennessee Gas Co. v. 
McCanless, Tenn., 199 S.W.2d 108. 
pzodneia not withisi tax 

<I) Butane gas is not within the 


’ tax.—Tennessee Gas Co. v. McCan- 
I less, supra. 

(2) Solvent used in manufacture of 
turpentine and kindred products 
; which was not used in propelling 
motor vehicles and was not practi¬ 
cally and commercially usable there¬ 
in was held not subject to excise tax. 
—^Dlxie Pine Products Co. v. Dyer, 
172 So. 145. 178 Miss. 227. 
rnal 

Diesel motor fuel Is included in 
j the word “fuel.**—Garrett Freight 
I Lines V. State Tax Commission, 135 
P.2d 523. 103 Utah 390. 146 A.L.R. 
1003, 

OasoUse 

(1) “Benzol” is not “gasoline.”— 
Lineberger v. Johnson, 239 N.W. 
679, 213 Iowa 800. 

(2) Naphtha is not gasoline. 

Iowa.—^Lineberger v. Johnson, supra. 
N.M.—^Lujan v. Triangle Oil Co.. 37 

P.2d 797. 3S N.M. 543. 

Qasolina suhstiLtiiie 

The act imposing an excise tax on 
fuels used in internal combustion 
engines to propel motor vehicles 
along the highways of the state, but 
excepting such fuels as are subject 
, to gasoline taxing acts, is designed 
to place a tax on a substitute for 
gasoline.—Tamlami Trail Tours v. 
Lee, 194 So. 303, 142 Fla. 68. 
Kexosene 

(1) Oil held kerosene.—Grosjean v. 
Ghalmette Petroleum Corporation, La. 
App., 1S2 So. 142—Grosjean v. Cooney 
Petroleum Co., La.App.. 181 So. 567. 

(2) Cleaner’s liquid and paint sol¬ 
vent held kerosene.—Grosjean v. 
Standard Oil Co. of Louisiana, 165 
So. 323. 1S4 La. 45—Grosjean v. 
.American Paint Works. Lia.App.. 160 
So. 449. 

(3) Petroleum distillate which, al¬ 
though technically kerosene, was 
sold and used as tractor or motor 
fuel, had not been given chemical 
treatment usually given kerosene, 
and was unsatisfactory for usued 
uses of kerosene, was held not ker¬ 
osene.—State V, Louisiana Oil Re¬ 
fining Corporation. 175 So. 59, 1S7 I<a. 
357—State ex rel. Grosjean v. Stand¬ 
ard Oil Co. of Iiouisiana, 168 So. 772, 
185 La. 192. 

(4) The requirements of kerosene 
inspection statute that burning test 
continue for at least sixteen hours 
and be eondut?ted according to meth¬ 
ods of federai commerce department, 
which requires test of such duration, 
do not apply to burning test required 
by statute imposing tax on kerosene 
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for purpose of determining liquids 
subject thereto.—Grosjean v. Cooney 
Petroleum Co., supra. 

Motor vehicle STuels 

<1) Statute taxing motor vehicle 
fuels includes only petroleum prod¬ 
ucts other than kerosene, and petro¬ 
leum ingredient in compounds used 

in internal combustion motors._ 

Caldwell V. State, 154 N.B. 792. 115 
Ohio SL 458. 

<2) Dry cleaner’s solvents, capa¬ 
ble of use for operating motor ve- 
! hides, are subject to tax.—^Tfae Pan- 
torium V. McLaughlin. 215 N.W. 798. 
116 Neb. 61. 

(3) Low-grade distillate, not com¬ 
monly usfed for motor vehicles, is not 
taxable as “gasoline or motor fuel.** 
—State V. Armbruster, 142 So. 125, 
174 tA. 914. 

50. Md.—^Baughman v. Herwig, 125 
A. 825. 145 Md. 5S0. 

37 C.J. p 224 note 68 [al (3)—42 CLJ. 
p 737 note 46. 

ConntiLes and munioipalities 

(1) In such case it has been held 
that the streets and highways of 
all counties and municipalities are 
intended.—^People v, City and County 
of Denver, 10 P.2d 1106, 90 Colo. 598. 

( 2 ) These Include the streets of 
home rule cities.—^People v. City and 
County of Denver, supra. 

5L U.S.—State of Minnesota v. Ris- 
tlne, D.C.Minn., 36 F.Supp, 3, re¬ 
versed on other grounds. C.C.A., 
State of Minnesota v. Keeley, 126 
F.2d 863—Monamotor Oil Co. v. 
Johnson. D.C,Iowa, 3 F.Supp. 189, 
affirmed 54 S.Ct 575. ;292 U.S, 86 , 
78 L.Ed. 1141. 

j Tex.—State v. City of El Paso, 148 S. 
W.2d 366, 135 Tex. 359. 

Constructioii and repair work 
Gasoline for motor vehicles used 
in construction, maintenance, and re¬ 
pair work of public highways has 
been held not a use on such highways 
within the meaning of the statute.— 
People V. Board of Com’rs of Weld 
County, 10 P.2d 1104, 90 Colo. 592. 
What oonstitiites liighway 
Railroad is not “public hlghwas^* 
so as to subject gasoline used in In¬ 
ternal combustion engines on its 
railroad tracks and right of way to 
tax.—Oregon Short Line R. Co. v. 
Pfost. 27 P.2d 877, 53 Idaho 559. 
Tehides indaded 

( 1 ) Hiring cars.—^Baughman v. 

Herwig, 125 A. 825, 145 Md. 580. 

(2) Tractors used in repair of ex¬ 
isting roads.—State ex reL Rice v. 
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to all motor vehicle fuel sold or used in the state, • 
regardless of the use to which it is put,52 as long as ' 
such use is not within an exemption provision, as 
considered infra § 31 c (11). Gasoline not sold or ' 
used for the purpose specified in the statute is not 
subject to the tax.53 i 

The transaction or person taxed is dependent on , 
the terms of the statute. It has been variously im¬ 
posed on the sale or privilege of selling ;54 on the 
right to offer for sale;55 on the use;5® on gaso¬ 
line or other specified petroleum products import- j 
ed into the state on such products imported for \ 


sale;5S on such products imported and used by 
the importer on such products imported into the 
state for distribution, sale, or use by the imponer 
on such products produced or compounded for 
sale,51 in which case they have been held not sub¬ 
ject to the tax where the)* are produced or com¬ 
pounded for some other purpose than for sa1e;5- 
on the dealer,5S in which case a dealer has been 
held to be the original seller,54 the original whole¬ 
sale seller,55 or the wholesale and retail dealer ;55 
on the distribution or distributor of the products 
specified ;57 and, likewise, the tax has been im- 


liouisiaua Oil Oorporatioxi, 165 So. 
423, 174 Miss. 585. 

•Ragimwi Slot Inolndod 
Gasoline is not subject to tax when 
used in stationary engine which pro¬ 
vides power to operate machinery for 
processing gravel to he used in road 
construction and maintenance.—Hal- 
lett Const Co. v. Spaeth, 4 N.W.Sd 
337. 215 Minn. 531. 

52. Ark.—Sparling v. Refunding 
Board. 71 S.W.2d 182, 189 Ark. 
189. 

Okl.—Sanders v, Oklahoma Tax Com¬ 
mission, 169 P.2d 748. certiorari 
denied 67 S.Ct 202. 

53. Conn.—Anastasio ▼. Gtilf Oil 
Corp., 42 A-2d 149, 131 Conn. 708. 

54. XJ.S.—-West India Oil Co. v. Sbh- 
cho, C.C.A.Ruerto Rico, 108 P,2d 
144, affirmed West India Oil Co. v. 
Domenech, 61 S.Ct 90, 811 U.S. 20, 
85 Ii.Ed. 16, rehearing denied West 
India Oil Co, (Puerto Rico) v. 
Domenech, 61 S.Ct 314, 311 tJ.S. 
729. 85 li-Ed. 474. 

Ark.—Sparling v. Refunding Board, 
71 S.W.2d 182, 189 Ark. 189. 

Cat—Standard Oil Co. of California 
V. Johnson. 76 P.2d 1184, 10 CaL2d 
758. 

La.—State v. Texas Co., 174 So. 359, 
187 La. 287. 

Mont—State v. Tale Oil Corporation 
of South Dakota, 295 P. 555, 88 
Mont 506, appeal dismissed Tale 
Oil Corporation of South Dakota 
V. State of Montana, 52 S.Ot 139, 
284 U.S. 589, 76 L.Bd. 508. 

Pa.—Commonwealth v. Wiloil Corpo¬ 
ration, 173 A. 404, 316 Pa. 83, 101 
A.L.R. 287, affirmed WUoil Corpo¬ 
ration V. Commonwealth of Penn¬ 
sylvania, 55 S.Ct 358, 294 U.S. 169, 
79 L.Ed. 83$, rehearing denied 55 
S.Ct 548, 294 TJ.S. 733, 79 UEd. 
1262. 

Tenn.—Quick Service Tire Co. v. 
Smith. 599 S.W. 807. 156 Tenn. 
96—Poster & Creighton Co. v. 
Graham, 285 S.W. 570, 154 Tenn. 
412, 47 A.L.R. 971. 

Oommodittes taxed 
Statute taxing gasoline or motor 
fuel, and defining “motor fuel" as 


having flash point below 110* Fahr¬ 
enheit taxes gasoline regardless of 
its flash i)oint—^State v, Johnson. 
160 So. 788. 181 La. 992. 

Persons taxed 

The tax is on the users of gasoline. 
—Standard OU Co. v. Jones, 205 X.W. 
72, 48 SJ). 4S2. 

Sale taxed 

The motor fuel tax law taxes the 
first actual sale of motor fuel in the 
state,—State v. City of El Paso. 143 
S.W.2d 366, 135 Tex. 359. 

5& Colo.—^People v. Texas Co^ 275 
P. 896, 85 Colo. 289. 

Pear of dui^cate taxation and ne¬ 
cessity of relying largely on dis¬ 
tributor's records do not preclude 
construction of statute as imposing 
tax on gasoline offered for sale.— 
People V. Texas Co., supra. 

53. U.S.—^State of Minnesota v. Ris- 
tine, D.C.Minn., 36 F.Supp. 3, re¬ 
versed on other grounds, C.C.A.. 
State of Minnesota v. Keeley, 126 
P.2d 863. 

Ark.—^Sparling v. Refunding Board. 

71 S.W.2d 182. 189 Ark, 189. 

La.—State v. Tri-State Transit Co. 
of Louisiana. 155 So. 233, 179 X^a. 
811—^State V. Johnson. 138 So. 503, 
505, 173 La. 669. 

57. Meaning of import 

The word “import," means bring¬ 
ing of fuel oil into state from any 
place without state.—State v. Fidel¬ 
ity & Deposit Co. of Maryland, 78 
P.2d 1090, 194 Wash. 591. 

Who is importer 

(1) Oil company which contracted 
to bring oil into state at its own 
risk until delivered to purchaser was 
importer.—State v. Fidelity & De¬ 
posit Co. of Maryland, supra. 

(2) Buyer of gasoline to whom the 
risk of loss passed when the gaso¬ 
line was shipped fxtnn outside the 
state was engaged in transporting 
gasoline into state and hence was 
“distributor" as defined in license 
and tax statute.—^People v. Allen, 195 
K.E. 478, 360 111. 36. 

58. La.—State v. Texas Cb., 174 So. 

359, 187 287. 
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59. La.—State v. Texas Co., supra. 
6D. La.—State ex rel. Porterie v. 
Gulf, Mobile & N. R, Co., 184 So, 
711, 191 La. 163. 

▲etosl user 

Where gasoline was ordered in the 
name of the parent company and 
consigned to, and subsequently used 
by, subsidiary, which alone operated 
in the state, the subsidiary was a 
“dealer” or “importer” of the gaso¬ 
line within statute requiring dealer 
to pay tax on all gas imported by 
him from other states,—State ex ret 
Porterte v. Gulf. Mobile & X. R. 
Co., supra. 

31. La,—State v. Texas Co., 174 So. 
359, 187 La. 2S7. 

33. La.—State v. Texas Co„ supra. 
Delivery of royalty interest 
Ijessee who extracts casing head 
gasoline from casing head gas and 
delivers the lessor's royalty interest 
to him is not the owner of the gaso¬ 
line delivered, and hence does not 
produce it for sale.—State v. Texas 
Co., supra. 

63. La.—Standard Oil Co. of Louisi¬ 
ana V. Fontenot, 4 So.2d 634, 19S 
La. €44. 

64. Aria—Texas Co. v. State, 254 
P. 1030, 31 Arlz. 485, 53 A.L.R. 
258. 

35. Ariz.—Texas Co. v. State, su¬ 
pra. 

33. La.—Standard Oil Co. of Louisi¬ 
ana V. Fontenot, 4 So.2d 634, 198 
La. 644. 

Mont.—State v. Tale Oil Corporation 
of South Dakota, 295 P. 255, 88 
Mont. 506, appeal dismissed Tale 
Oil Corporation of South Dakota v. 
State of MonUnaw 52 S.Ct 139, 284 
U.S. 5S9, 76 LuEd. 508. 

Tex.—State v. Pioneer Oil & Refin¬ 
ing Co., 292 S.W. 869. 

37. Cal.—Standard Oil Co. of Cali¬ 
fornia V. Johnson, 76 P.2d 1184, 
10 CaL2d 758. 

Wash.—Great Northern Ry. Co. v. 

Cohn, 101 P.2d 985. 9 Wasli.2d 372. 
Distrllnrfcor 

Defendant operating some retail 
filling stations, bat chiefly engaged 
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posed on the storer of products.®* Under some stat¬ 
utes the tax is against the original distributor or at 
the source of such products,®® and under others it 
is against the ultimate user or consumer/® even 
though it IS required to be paid by the distributor.^^ 
Under some statutes the tax applies only to pe¬ 
troleum products intended for domestic consump¬ 
tion and not to those intended for export.^2 

The question what constitutes a sale or distribu¬ 
tion, what sales, whether wholesale, retail, etc., or 
for distribution, and who is a seller or distributor 


within the operation of the tax depends on the 
terms of the particular statutes involved, which 
vary between the different jurisdictions and fre¬ 
quently from year to year in the same jurisdiction.73 

Where the tax is on the distributor or the dis¬ 
tribution of gasoline or other specified petroleum 
products, the tax is on those who are engaged in 
the business of dealing in the products specified,74 
and not on the use of such products in a business 
where their use and distribution are merely inci¬ 
dental to the principal business,75 particularly where 


in supplying dealers with gasoline, 
is “distribu*or.”—State v. Standard 
Oil Co. of New York, 159 A. 116, 131 
Me. 63. 

Transfer from hulk to serrioe tanks 

Gasoline transferred by bulk deal¬ 
er from its bulk storage tanks to its 
ser^’iee station tanka is not “soM, 
distributed or used” at time of trans¬ 
fer, and hence tax is payable on gas¬ 
oline sold from the service stations 
rather than on that withdrawn from 
the bulk tanks.—Union Oil Co. of 
Cahfor-ia v. State. 98 P.2d 660, 2 
WasiLSd 436. 

When dlstzihntion snads 
Gasoline has been held distributed 
so as to be taxable when it Is al¬ 
lotted to the purchaser.—Texas Co. v. 
Siefried. 147 P.:d S37. 60 Wyo. 142. 
rehearing denied 150 P.2d 90, 60 Wyo. 
142. 

68. Ala.—State Tax Commission v. 
Board of Education of Jefferson 
County. 179 So. 197, 235 Ala. 3SS. 
Storage not taxed 
Statute levying tax on persons en¬ 
gaged in business of selling, distrib¬ 
uting, or storing gasol.ne. measured 
Dy withdrawals from storage for sale 
or use, imposes tax on sale or use of 
gasoline and not on the storage.— 
Texas Co. v. Carmichael, D.C.AIa., 
13 P.Supp. 242. affirmed Graves v. 
Texas Co., 56 S.Ct. SIS. 298 U.S. 393. 
SO L.Ed. 1236. 

ta. Older to he storer subject to 
?uch tax. person handling gasoline 
must ship into state and there store 
and withdraw gasoline for some use. 
—Graves v. Texas Co.. Ala.. 56 S.Ct. 
SIS, 29S U.S. 393. SO L-Ed. 1236. 

Sixe of shipment into state 
Storer*8 shipment of gasoline into 
state in less than full tank quanti¬ 
ties does not preclude tax.—Ervin 
V. State of Alabama, C.C.A.Ala., 80 
P.2d 432. 

Bistzilmtioa I& small amounts by 
storer of gasoline will not defeat the 
tax,—Ervin r. State of Alabama, su¬ 
pra. 

Basis for imposition 
The benefits accruing to the users 
of highways form a proper basis for 
imposition of a gasoline excise tax 


to raise funds for construction and 
maintenance of the highways.—State 
Tax Commission v. Board of Educa¬ 
tion of Jefferson County, 179 So. 197, 
235 Ala. 888. 

89. Ark.—Cay Oil Co. v. State. 2S0 
S.W. 632. 170 Ark. 5S7. 

Me.—^In re Opinion of Justices. 121 
A. 902. 123 Me. 673. 

Znterstate transactions 

Such a tax must not interfere with 
interstate transactions and infringe 
on the commerce clause of the fed¬ 
eral Constitution.—^In re Opinion of 
Justices, supra. 

70. U.S,—Monamotor Oil Co. v. 
Johnson, D.C.Iowa, 3 F.Supp. 189, 
affirmed 54 S.Ct. 575. 292 U.S. 86. 
78 KEd. 1141. 

71. U.S,—^Monamotor Oil Co. v. 
Johnson, supra. 

72. La.—State v. Sinclair Refining 
Co.. 196 So. 349, 195 La. 2S8, appeal 
dismissed Sinclair Refining Co. v. 
State of La.. 61 S,Ct. 39. 311 U.S. 
609, 85 L.r:d. 386. 

73. Ark.—Gay Oil Co. v. State, 280 
S.W. 632. 170 Ark. 587. 

La.—State v. Texas Co., 174 So. 359, 
1S7 La. 2S7. 

Mont.—State v. Yale Oil Corporation 
of South Dakota, 295 P. 255, S$ 
Mont. 506, appeal dismissed Yale 
Oil Corporation of South Dakota 
V. State of Montana, 52 S.Ct. 139, 
2S4 U.S. 589, 76 L.Ed. 508. 

Tex.—Grayburg Oil Co. v. State, Com. 
App., 3 S.W.2d 427, reversed on 
other grounds 49 S.Ct. 185, 278 
U.S. 582, 73 L.Ed. 519. 

Agent 

(1) Gasoline sold or distributed to 
members by agent of unincorporated 
association not constituting partner¬ 
ship and having no capacity to own 
property or contract as entity was 
subject to tax.—^Price v. Independent 
Oil Co., 150 So. 521, 168 Miss. 292— 
Treas v. Price, 146 So. 630, 167 Miss. 
121 . 

<2) Ftuit growers company which 
acted as agent or employee of oil 
company importing oil for sale was 
not liable for tax.—State v. 'Walla 
Walla Fruit Growers. 248 P. 54, 140 
Wash. 94. 


At rest In state 

A statute not subjecting gasoline 
to a tax unless It shall have previ¬ 
ously come to rest in the state re¬ 
quires that it shall have come to rest 
previous to the taxable event, as Its 
sale, storage, or distribution.—State 
ex rel. v. Southern Oil Service, 124 
S.W.2d 704, 174 Tenn. 232. 
Classifloation of subjects 

Statutes imposing a tax on retail¬ 
ers and distributors of gasoline will 
not be construed so as to disturb 
the classification of taxable subjects 
into classes of persons, property, 
and business.—Standard Oil Co. of 
California v. Johnson, 76 P.2d 1184. 
10 Cal.2d 758. 

Imported oil held in bonded tanks 
U.S.—^W^est India Oil Co. v. Sancho, 
C.C.A.Puerto Rico, 108 P.2d 144, 
affirmed West India Oil Co. v. 
Domenech, 61 S.Ct. 90, 311 U.S. 
20. 85 L.Ed. 16, rehearing denied 
West India Oil Co. (Puerto Rico) 
V. Domenech, 61 S.Ct. 814, 811 U.S. 
729, 85 L.Ed. 474. 

Place of contract held immaterial 
U.S.—T\"est India Oil Co. v. Sancho, 
C.C.A.Puerto Rico, 108 F.2d 144, af¬ 
firmed West India Oil Co. v. Dom¬ 
enech, 61 S.Ct. 90, 311 U.S. 20. 85 
L.Ed. 16, rehearing denied 'West 
India Oil Co. (Puerto Rico) v. 
Domenech, 61 S.Ct. 314, 311 UJ3. 
729, 85 L.Ed. 474. 

Prior txansaotiona 

Statute taxing as distributor one 
who acquires petroleum products 
does not apply to one who acquired 
such products prior to the effective 
date of the statute.—Great Northern 
Ry. Co. V. Cohn, 101 P.2d 985, 3 Wash. 
2d 672. 

74. Wash.—Great Northern Ry. Co. 
V. Cohn, supra. 

78. Wash.—Great Northern Ry. Co. 
V. Cohn, supra—Weyerhaeuser 

Timber Co. v. Cohn, 101 P.2d 984, 
3 W€tsh.2d 730. 
trsc by distributor 
Tax does not apply to gasoline 
used by distributor in delivering its 
product to retailers.—State v. Stand¬ 
ard Oil Co. of New York, 159 X M 
131 Me. 63* , * 
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so to construe the statute would extend the tax into 
a field already covered by other tax measures^® 
Hence, a person is not liable for the tax as a dis¬ 
tributor who purchases such product in another 
state, transports it into the state, and uses it in his 
own business,or who receives and stores such 
product from an importer and uses it in his busi- 
nessJ® 

Under statutes taxing the use of gasoline, use has 
been given a broad primary meaningJ® It has been 
held to include the storage of gasoline®® and its 
withdrawal from storage,although under some 
statutes the storage of gasoline is expressly taxed.®^ 
A tax on the use of petroleum products has been 
held to apply to their use within the state,®® and, 
under some statutes, where they are obtained with¬ 
out actual sale therein,®^ although, under others, it 
is immaterial, except as it may determine whether 
a sales or use tax is applicable, whether the place 
of sale was inside or outside the state.®® Under 


s so 

some statutes a tax on motor fuels used by a 
dealer applies only where the dealer is engaged in 
the sale of motor fuels, and a use by a dealer who 
does not sell motor fuels is not taxable.®® There 
must be a compliance with statutory regulations 
governing the storage of petroleum and its prod¬ 
ucts.®* 

Gasoline lost or cz*aporafcd. The mere fact that 
gasoline may evaporate or otherwise disappear does 
not preclude a tax on the right to offer it for sale.®® 
Where the tax is on the sale of gasoline, gasoline 
coming into possession of the distributor, but which 
is lost and not sold or used, is not taxable.®® 

Municipal license or tax, A municipality, with 
power to fix and collect a license tax on all trades, 
professions, and classes of business, may levy a li¬ 
cense tax on the sale or storage of gasoline, or on 
the privilege of selling or delivering it in the mu¬ 
nicipality,®® and a power to tax merchants author¬ 
izes it to tax dealers in gasoline.®^ Such taxes ap- 


TS. Wash.—Great Northern Ry. Co. 
V. Cohn. 101 P.2d S85, 8 Wash.2d 
672. 

77. Waah.—Croxra Zellerbach Corpo¬ 
ration V. State. 112 P.2d S4S. 8 
Wash. 2d 733—Great Northern Ry. 
Co. V. Cohn. 101 P.2d 985. S Wash. 
2d 672—^Weyerhaeuser Timber Co. 
V. Cohn. 101 P.2d 984, 8 Wash.2d! 
730. 

78. Wash.—Crown Zellerbach Corpo¬ 
ration V. State. 112 P.2d $48, 8 
Wash. 2d 73S—Rayonier, Inc. v. 
State. 112 P.2d 546. 8 Waah.2d 731 
—Crown ZeUerbach Corporation v. 
State. 112 P.2d 544. 8 Wa8h.2d 729 
—Great Northern Ry. Co. v, Cohn, 
101 P.2d 9S5. 3 Wash.2d 672—Wey¬ 
erhaeuser Timber Co, v. Cohn, 101 
P.2d 984, 3 Wash.2d 730—Great 
Northern Ry. Co. v. State, 93 P.2d 
694, 200 Wash. 392. 

79. Del.—State v. Crane Hook Oil 
StorasTO Co., 18 A.2d 427. 2 Terry 
194. 

Harrow coastmotton sot followed 
Word **u8ed*’ in act imposing tax 
on gasoline sold, used, or offered for 
sale will not be narrowly construed 
as pertaining only to gasoline al¬ 
ready used.—People v. Texas Co., 275 
P* 896, S3 Colo. 239. 

80u U.S.—Hdelman v. Boeing Air 
Transport, Wyo., 53 S.Ct. 591, 239 
U.S. 240. 77 UBd. 1155. 

Tenn.—^Foster & Creighton Co, v. 
Graham, 285 S.W. 570. 154 Tenn. 
412. 47 A.L.R. 971. 

Wyo.—Texas Qo. v. Siefried, 147 P.2d 
837. 60 Wyo. 142, rehearing denied 
160 P.2d 99, 60 Wyo. 142. 

83« U.S.—^Bdelznan v. Boeing Air 
Transport, Wyo., 63 S.Ot. 591, 289 
U.S, 249, 77 LuBd. 1155—American 


Airways v. Grosjean, D.CLia., 3 P 
Supp. 995. affirmed 54 S.Ct. 129. 200 

U. S. 596. 78 U.Ed. 524—Trinityfarro 
Const. Co. V. Grosjean, D.C.La., 8 
P.Supp. 7S5, affirmed 54 S.Ct. 460. 
291 U.S. 466, 78 D,Ed. 913. rehear¬ 
ing denied 54 S.Ct. 712, 292 U.S. 
604. rS L.Ed. 1466. 

DeL—State v. Crane Hook Oil Stor¬ 
age Co., 18 A.2d 427, 2 Terry 194. 
Hawaii.—^Pan American Airways Co. 

V. Godbold, 36 Hawaii 170. 

Tenn.—^Foster & Creighton Co. v. 
Graham, 285 S.W. 570, 154 Tenn. 
412, 47 AJC^R, 971. 

Vt.—Central Vermont Ry. ▼. Camp¬ 
bell. 192 A. 197, 103 Vt. 510. Ill A- 
LuR. 175. 

Wyo.—^Texas Co. v. Siefried. 147 P.2d 
837. 60 Wyo. 142. rehearing denied 
150 P.2d 99. 60 Wyo. 142. 

Flaoe of use 

The tax is payable on withdrawal 
of the gasoUne from storage, wheth¬ 
er or not it is used in the state.— 
Pan American Petroleum Corporation 
V. State of Alabama, CC.AAIa., 67 
P 2d 590, certiorari denied 54 S.CL 
454. 291 U.S. 670. 73 X..Ed. 1060. { 

ZoAesstate use 

Tax is not imposed on storage and i 
withdrawal within state of fuel pur¬ 
chased outside the state and import¬ 
ed in tank cars and stored within the 
state, and subsequently withdrawn 
only for fuel in airplanes operated 
exclusively in interstate commerce.— 
Thompson ▼. Eastern Air Lines. 39 a 
E.2d 225, 36 aE.2d 675, 200 Ga. 216. 

82. U.S.—^American Airways v. Wal¬ 
lace, D.C.Tenn., 57 P.2d 37T. af¬ 
firmed 53 S.Ot. 15, 287 U.S. 565, 77 
L.Ed. 498. 

Tenn.—Quick Service Tire Co. v. 
Smith, 299 S.W. 807. 156 Tenn. 96. 
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83. Ark.—^Sparling ▼. Refunding 
Board, 71 S.’W.fd 182, 189 Ark. 189. 

La.—State v. Johnson. 13S So. 593, 
173 La. 669. 

84. Tex.—State v. City of Kl Paso. 
143 S.W.2d 366. 135 Tex. 359. 

8& Ark.—Sparling v. Refunding 
Board, 71 S.W.2d IS?. 139 Ark. 189. 
Tenn.—^Tennessee Oil Co. v. McCan- 
less, 162 S.W.2d 1081, 178 Tenn. 
6S3. anpea! dismissed 63 aCL 34, 
317 U.S. 538. 87 L.Bd. 482. 

8a U.S.—^Varney Air Lines v. Bab¬ 
cock. D.C.Idaho. 1 P.Supp. 687. 

87. N.H,—Srate v. Uhrig. 136 A. 132, 
82 N.H. 430. 

8& Colo,—^People v. Texas Co^ 275 
P. 896, S5 Colo. 289, 

Amount of liability generally see in¬ 
fra S 48. 

Place of measuzement 
Quantity of gasoline offered for 
sale may be measured at diatributoris 
storage tanks under act imposing ex¬ 
cise tax thereon.—^People v. Texas 
Co., supra. 

82. Conn.—^Anastaslo v. Gulf Oil 
Corp., 42 A.2d 149. 131 Conn. 798. 

9a Ala.—Woco Pep Co. of Mont¬ 
gomery V. City of Montgomery, 121 
So. 64, 219 Ala. 73. 

j Ga.—Jeffersonville v. Sinclair Refbu- 
ing Co., 191 S.E. 97, 134 Ga. 263. 
Mo.—State ex rel. People's Motortms 
Co. of St. XjOuIs v. Blaine, 58 S. 
W.2d 975, 332 Mo. 582. 

Ner.—Red Arrow Garage ft Auto C». 
V. Carson City, 226 P. 4ST. <7 N«v. 
473. 

9L Mo.—^Automobile Qaseltae Oew v. 
City of St Louis, 12 &W.2d 
321 Ho. 435—Vlqiiesney v. Knm m n 
City, 156 &W. m, 306 Ha 458. 
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ply to sales, or the business of selling and delivering 
gasoline in the municipali^’ imposir^j the tax,s2 
even though the seller is a nonresident or has his 
place of business outside the municipalitj-but . 
they do not apply where the sales arc made outside 
the munidpality,^^ or, under some statutes, where ' 
petroleum products are stored in compliance with ; 

statutory requirements.^^ 

Oil depots. Under some statutes a tax is im¬ 
posed on the pridlege of operating oil depots.®® 
Such a tax does not apply to filling stations selling , 
solely at retail.®^ Under some statutes, however, . 
it is not restricted to places which sell only at i 
wholesale,®® although, under others, it applies only [ 
where there is wholesale distribution or sale and 
not where there is retail business.®® A license is 
sometimes required for the establishment or use of 
inflammable oil magazines.^ * 


(c) Junk and Secondhand Goods 

A license and the payment of a license tax may be, 
and under various statutes and ordinances is, required of 
Junk or secondhand gpods dealers. 

A license hnd the payment of a license tax may 
be, and under various statutes and ordinances is, 
required for the privilege of carrjung on the busi¬ 
ness of j‘unk dealer or keeping a junk shop, store, 
or yard.® Under some of the acts or ordinances 
imposing such a license or tax the size of the busi¬ 
ness is not determinative of whether a person or 
concern is a junk idealer,® and licenses have been 
required of both wholesale and retail junk dealers;^ 
but others have been held to apply only to a whole¬ 
sale establishment which buys junk in large lots 
from licensed junk dealers or junk shops.® How¬ 
ever, the character of the business of buying from 
wholesale junk dealers and selling to mills or fac- 


Chaatcr xcquiraiiicats 
Charter which enumerates mer¬ 
chants as persons subject to tax sat¬ 
isfies requirement that business must 
be specifically named as taxable in 
charter before city has power to im¬ 
pose license tax.—Viquesney v. Kan¬ 
sas City, supra. 

92. Ala.—^Town of Guntersville v. 
Wrifiht. 135 So. 631, 2S3 Ala. 349 
—Woco Pep Co. of Montgomery v. 
City of Montgomery. 121 So. 64, 
219 Ala. 73. 

Place of sale 

Sales or deliveries of gasoline un¬ 
der agreement that purchaser be 
put in possession within city and 
transport gasoline to a point outside 
the city, for which transportation 
seller was to pay purchaser, and that 
delivery take place at such point out¬ 
side city, are subject to city gasoline 
Ucecse tax on **6ales or deliveries 
within the city.”—City of Xtecatur v- 
Poole, 189 So. 743, 238 Ala. 224. 

98. Ala.—^Town of Guntersville v. 

Wright, 135 So. 634, 223 Ala. 349. 
Qa—City of Jeffersonville v. Sinclair 
Refining Co., 191 S.R 97, 184 Ga 
203—City of Hogansville v. Wof¬ 
ford Oil Co., 174 S.EL 530. ITS Ga. 
770—^Wofford Oil Co. of Georgia v. 
City of Pitts. 173 S.E. 384, 178 Ga 
339—Cochran v. Town of Pitts, 171 
as. 312, 47 GaApp. 709. 

94u Ala—Woco Pep Co. of Montgom¬ 
ery T. City of Montgomery, 105 So. 
214. 213 Ala 452. 

3>elhrwy aloota iasuttRleint 
Company selling petroleum prod¬ 
ucts at wholesale on telephone or 
mail orders to retailer in neighboring 
town is not subject to occupation tax 
of neighboring town, where it did 
not appear that company was making 
both sales and deliveries in neighbor¬ 
ing town.—Wofford Oil Co. v. Town 
of WilUcoochee. 191 aR 123. 184 Ga 


275—Jeffersonville v. Sinclair Refin¬ 
ing Co.. 191 S.R 97. 1S4 Ga 393— 
Wofford Oil Qo. of Georgia v. City of 
Pitts. 173 S.R SS4. 178 Ga 339— 
City of Colquitt v. Jeffords Oil Co., 
154 S.£. 140, 170 Ga 605. 

95. N.H.—State v. IHirlg. 136 A. 132. 
82 X.H. 480. 

96- Tenn.—Piedmont Oil Co. v. Ken¬ 
nedy. 54 S.W.2d 958, 165 Tenn. 875. 
Agrenf 

Under a statute imposing a license 
tax on oil deiK>ts, specified as build¬ 
ings or tanks where oil is stored for 
delivery, and excepting merchants re¬ 
tailing oil in the regular course of 
business, one who sells oil as agent 
of an oil company for a commission 
Is not maintaining an ”oil depot,” so 
as to be liable for the tax—State v. 
Pona 65 So. ‘582, 107 Miss. 612. 

97. Tenn,—^Piedmont Oil Co. v. Ken¬ 
nedy, 54 S.W.2d 95S, 165 Tena 375. 
Stonge tank 

Storage tank, used by retail filling 
station fop storage of gasoline in 
carload lots, is not taxable as *'oi2 
depot” 

Miss.—City of Jackson v. Hines, 150 
So. 533, 167 Misa S23. 

Tenn.—Quick Service Tire Co. v. 

Smith, 299 S.W. 807. 156 Tenn. 96, 
99. Tena—Spur Distributing Co. v. 
Lindsey, 62 S.W.2d 53. 166 Tenn. 
424, appeal dismissed ‘54 S.Ct 61. 
290 U.S. 588, 78 REd. 519. 

99. Miss.—^Town of Marks v. Tork, 
150 So. 202. 167 Miss. 800. 

1. Srectlcm not prohibited 
Iowa—Edwards & Browne Coal Co. 
V, Sioux City, 240 X.W. 711, 213 
Iowa 1027. 

9. 111.^—^Village of East Alton v. 
Arst, 53 X.E.2d $29, 386 lit 224— 
Beskin v. City of Chicago, 173 X. 
R 364. 341 Ill. 489. 

K.T.—^People V- American Wool Stock 
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Corporation, 35 X.B.2d 905, 286 X. 
T. 77—^Dening v. Cooke, 296 N.T.S. 
724, 162 Misc. 723. 

37 O.J. p 226 note 91. 

Motor vehicle Junk business 

(1) Automobile Junk dealer is Junk 
dealer within license requirement— 
Weinstein v. City of Raleigh, 14 S. 
R2d 661, 219 N.C. 643. 

(2) Motor vehicle Junk business 
may be licensed and regulated.— 
State V. Klevman, 165 A. 601, 116 
Cona 458, 88 A.RR. 962. 

(3) .^thetic considerations may 
be regarded in connection with rec¬ 
ognized police power considerations, 
in regulating and restricting motor 
vehicle Junk business.—State v. Kiev- 
man, 165 A. 601, 116 Cona 458, 88 A. 
L.R. 962. 

Persons held not Junk dealers 

(1) Coal dealer who also buys and 
sells secondhand steel and iron 
beams, pipes, rods, and structural 
steel was held not a Junk dealer.— 
Commonwealth v. Paul, 31 PaDist & 
Co. 613, 29 MuaRR. 159, 86 Pittsb. 
Lieg.J. 209. 

(2) Other persons see 37 C.J. p 226 
note 91 [bj, [cj. 

3. X.T.—^People V. American Wool 
Stock Corporation, 21 X.T.S.2d 781, 
174 Misa 758, reversed on other 
grounds 35 X.R2d 905, 286 X.T. 77. 

37 Cjr. p 227 note 92 [b], 

ZAxge and small dealers 
A license may be required of both 
large and small dealers.—^Beskin v. 
City of Chicago, 17$ X.R 364. 341 HL 
4S9. 

4. IlL—^Beskin v. City of Chicago, 
supra. 

87 C.J. p 227 note 92. 

5. Ind.—Grossman v. Indianapolis, 
88 X.R 945. 173 Ind. 157, rehearing 
denied 89 X.R 862, 17$ Ind. 157. 
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tones in bulk lots has been held such that persons 
or concerns engaged therein were not considered 
junk dealers subject to a license therefor,® al¬ 
though there is also authority to the contrary.^ 
Secondhand goods. Dealers in secondhand goods 
have been required to obtain a license and pay a 
license tax for such pri\dlege,S including those j 
whose business is carried on in conjunction with 
some other business,® and even though the second- > 
hand business has its origin in the other business 
and is merely incidental thereto^® or is a compara¬ 
tively small portion of the total business carried 
Qji.li Such statutes or ordinances have been held 
intended to apply to secondhand goods or stores 
similar to junk or junk stores or yards .12 They 
have been held applicable to dealers in secondhand 
automobiles, as considered infra subdivision d (3) 
(d) of this section, but not to secondhand furni¬ 
ture stores or dealers in secondhand fumiturei® or 
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to secondhand book stores or dealers in second¬ 
hand books, 1 ^ although as to the latter there is also 
authority to the contraiy.^^ Under some statutes, 
where a person has paid a tax as a merchant deal¬ 
ing in new and secondhand clothing, he is not lia¬ 
ble for a tax imposed on dealers in secondhand 
clothing.i® A statute requiring the payment of a 
license tax by those engaged in the retail business 
generally applies to retailers selling secondhand 
merchandise.^* 

(d) Motor Vehicles and Accessories 

Under various statutes and ordinances a license Is re¬ 
quired and a license, privilege, or occupation tax Is in»- 
posed on sales or the bqsiness of selling or dealing In 
motor vehicles, tires, and accessories. 

Under various statutes and ordinances a license 
is required and a license, privilege, or occupation 
tax imposed on sales of, or the business of selling 
or dealing in, motor vehicles,^® secondhand or used 


e. Ill.— city of Chicago v. Xorthem 
Paper Stock Co., 168 N.B. 8S4, ^37 
IlL 134—City of Chicago v. Iro¬ 
quois Steel & Iron Co., 1 X.E.2d 
241, 284 I11.APP. 561. transferred, 
see City of Chicago v. Iroquois Iron 
& Steel Co., 197 N.B. 873. 861 la 
330. 

VaXsxMm held not Jnnk 
Scraps of new iron and steel left 
from manufacturing processes and 
iron and steel recovered from build¬ 
ings being wrecked and from parts 
of automobiles cut to sizes to meet 
specifications of steel mills and foun¬ 
dries were not ‘‘junf—City of Chi¬ 
cago V. Iroquois Steel & Iron Co., 
1 K.B.2d 241, 284 IlLApp. 561, trans¬ 
ferred, see. City of Chicago v. Iro¬ 
quois Iron & Steel Co.. 197 K.E. 873, 
361 la 330. 

7. N.T.—^People v. American Wool 
Stock Corporation, 85 NJB.2d 905, 
286 N.Y. 77. 

8. CaL—Iiewls v. Quinn, 19 P.2d 236, 
217 CaL 410. 

37 C.J. p 227 note 94. 

Regulations prohibiting sale or deal¬ 
ing in secondhand clothing see 
Health $ 25. 

Seslsr 

(1) The word “dealer” refers in 
general to one who buys and sells.— 
People V. Rudolph WurUtzer Co., 26 
X.K2d 976 . 2S2 H.Y. 457—People v. 
Salvation Army, 29 N.Y.S.2d 70, 176 
Misc. 735. 

(2) Ordinance requiring license of 
secondhand dealer was held intended 
to apply to dealer In secondhand ar¬ 
ticles as a business, that is, for 
profit.-People ▼. Salvation Army, su¬ 
pra. 

Trade4n» 

Ordinance been held not to re¬ 
quire secondhand Jlcense of merchant 


who resells trade-ins acquired in part 
payment of new merchandise sold.— 
People V. Rudolph Wurlitzer Co., 26 
N.R2d 976, 2S2 X.Y. 457. 

Persons held not secondhand dMdms 

(1) Manufacturer of articles con¬ 
structed in part of used or second¬ 
hand materials is not a dealer in ‘ 
secondhand goods.—People v. Katz, 
280 X.Y.S. 945, 156 Misc. 63. 

(2) The Salvation Army, in oper¬ 
ating stores where secondhand arti¬ 
cles, acquired through donation or 
collection without payment therefor, 
were sold or given away, was not a 
“dealer” in secondhand articles.— 
People V. Salvation Army, 29 X.Y.S. 
2d 70 , 176 Misc. 753. 

9. Cal.—^Lewis v. Quinn, 19 P.2d 236,1 

217 CaL 410. I 

Ill._<3ity of Chicago v. Peterson. 282 
I11.APP. 260. 

10. Tenn,—Securities Inv. Co. v, 
Cobbi 113 S.W.2d 61. 172 Tenn. 418. 

Test 

The test in determining whether a 
person is subject to tax for dealing 
in secondhand goods is whether the 1 
person conducts a business of buying j 
and selling secondhand goods as dis¬ 
tinguished from doing occasional, 
sporadic, and incidental selling there¬ 
of.—Securities Inv. Co. v. Qobb, su¬ 
pra. 

11. Wash.—Sherman. Clay & Co. t- 
Brown, 252 P. 137, 142 Wash. 37. 

12. lU.—City of Chicago v. Moore, 
184 N,E. 621, 351 III. 610. 

Minn.—City of I>uluth v. Bloom, 56 
X.W. 680, 55 Minn. 97, 21 I<.R.A. 
689. 

13. Minn.—City of Duluth t. Bloom, 
supra. 

14. IlL—City of Chicago t. Moore, 
184 N.B. 621, 351 HL 610. 

37 C.J* P 227 note 94 £bl (1). 
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16. Cal.—^In re Holmes, 203 P. 398, 
1S7 CaL 640. 

la T€nn.-~Shelton v. SUverfleld, 66 
S.W. 1023, 104 Tenn. 67, 

17. La.—S tate v. Louisiana Baking 
Corporation, App., 163 So. 4L 

la Mich.—Powers v. Dignan, 20 K. 

W.2d 203. 312 Mich. •SI’S. 

K.C.—North Carolina Automotive 
Trade Ass’n v. Doughton, 135 S.B. 
131. 192 X.C. 354. 

Tenn .—& B. Chevrolet Co. v. Hall. 

95 S.W.2d 82. 170 Tenn. 640. 

37 C.J. p 226 note 85. 

License and registration of motor ve¬ 
hicles see the C.J.S. title Motor 
Vehicles H 5S-145, e^so 42 CJT. p 
659 note 59-p 737 note 42. 

Xdberal coastmotioxi. 

The inclusive designation “automo¬ 
tive vehicles” is to be given a liberal 
construction in favor of taxpayer.— 
Burford-Toothaker Tractor Co. v. 
Curry, 2 So.2d 420, 241 Ala. 350. 

wawv taking bill of sale to auto¬ 
mobiles in dealers’ hands is liable for 
license tax where it sells them to 
' satisfy the dealer’s Indebtedness.— 
American Bxch. NaL Bank v. Lacy, 
123 S.E. 475, XSS X.C. 25. 

Caterpillar tractors equipped for 
transporting logs in lumbering op¬ 
erations and used exclusively for 
that purpose were subject to sales 
tax.—^Burford-Toothaker Tractor Co. 
V. Curry, 2 So.2d 420, 241 Ala. 350. 
Ocoasicmal sales 

Making of an occasional sale la a 
municipality where seller has no 
place of business, and no stock of au¬ 
tomobiles on hand, is not conducting 
a business as dealer in automobiles. 
—City of Pascagoulo t. Carter, lil 
So. 657, 136 Miss. 756. 

State and oonnty 

Particular statutes have been lield 
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motor vehicles,motor vehicle tires,*® secondhand 
motor vehicle tires,and accessories.** Under 
some statutes the tax applies where the sale is to 
the consumer for use and not for resale.** Rentals 
of automobiles to users for short periods of time 
have been held not taxable sales.*^ A statute re¬ 
quiring a license for the business of selling motor 
vehicles by a manufacturer or dealer operating un¬ 
der an arrangement with the manufacturer does not 
apply to an independent dealer in secondhand mo¬ 
tor vehicles.*^ It has been held under particular 
statutes that the business of selling automobiles and 
the business of selling auto trucks are separate 
subjects of tax so as to require one engaged in sell¬ 
ing motor vehicles to pay a license tax for each 
business.*® 

Under some statutes the dealer is not required 
to obtain a separate license and pay a fee for each 
county in which he does business; but only one state 
and county license is required, to be taken out in 
the dealer’s home count}’.*" It has also been held 
that a license or tax is not required of employees 


of the dealer.*® Under other statutes, however, a 
duplicate license is required for each subagent or 
agency located in a place other than that in which 
the original licensee does business,*® and also for 
each traveling or outside agent or salesman who 
travels out from a place of business or subagency 
where a license is posted but agents, employees, 
or servants doing business in the place where the 
license is posted are protected thereby and are not 
required to obtain duplicate licenses.*^ 

Use tax. Under some statutes a use tax is levied 
on the use of automobiles in the state where a 
sales or other similar tax has not been paid thereon 
in the state or elsewhere.®* 

(4) Chain Store Taxes 

Under various statutes graduated taxes are Imposed 
on chain stores. 

Under statutes so providing, graduated taxes, 
commonly termed chain store taxes, are imposed on 
the operators of multiple stores or other specified 
business establishments.®® The terms of the stat- 


to authorize collection of both state 
and county licenses.—Henry v. Mc¬ 
Cormack Bros. Motor Car Co., IS* 
So. 256. 236 Ala. 196. 

19. Ark.—S. R. Thomas Auto Co. v. 
Wiseman, 93 S.W.Jd ICS, 13C Ark, 
(684. 

Colo.—^Bedford v. Hartman Bros., S9 
p.2d SSI, 104 Colo. 190. 

S.J. — ^Ring V. Borough of North Ar¬ 
lington, 48 A.2d 763. 

Tenn.—Securities Inv. Co. v. Cobb, 
111 S.W.2d 61, 172 Tenn. 41S— 
B. Jb B. Chevrolet Co. v. Hall, 95 
S.W.2d S2, 170 Tenn. 540. 

Btatate requiring a license to deal 
in secondhand articles applies to the 
business of selling used or second¬ 
hand cars-^People v. Bates, 195 X. 
Y.S. 440. 

Bight to xefnse lloease 
Ps.—^Bream v. City of York, Com,Pl., 
^ York Leg.Rec. 159. 

BX Tenn,-^tepchi Bros. Stores ▼. 
Wallace. 61 S.W.2d 839, 164 Tenn. 
622—Prank v. Lindsey, 2 S.W.2d 
412, 166 Tenn. 456. 
mu IlL—City of Chicago ▼. Peterson. 
2S2 IWJLpp. 260. 

9SL Tenn.—Stockell t. Hailey, 229 S. 

W. »S2. 144 Tenn. 49. 

37 CJ. p 226 note 86. 

License and taxation of persons keep¬ 
ing automobile repair shops see the 
CJ.S. title Motor Vehicles I 718, 
also 87 C J. p 826 note 87. 

ML Aric.<—B. R. Thomas Auto Co. ▼ 
'msernaa, 98 S.W.2d 188, 192 Ark. 
€84. 

Pa,—City of I%ilade1phia v. Heine 
Motors, 16 A.2d 761. 148 Pa.Super 
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Sale to lessor 

Sale of automobiles to one engaged 
In driverless-car business for rent to 
members of public was a sale by 
wholesaler to user or consumer, not 
, for resale.—^Herbertson v. Cruse, 170 
I P.2d 531, 115 Colo. 274. 

96. Ark.—^U-DpIve-*Em Service Co. v. 
State, by Hardin, 169 S.W.2d 584, 
203 Ark. 501. 

as. X.C.—^State t. Barber, 104 S.E. 
760. ISO K.C. 711. 

j 26, X,C.—Automotive Trade Ass*n v. 
Sheriff, 119 S.E. 9, 186 N.C. 159, re¬ 
hearing dismissed Carolinas Auto¬ 
motive Trade As8*n v. Cochran, 121 
S.E. 5, 1ST X.C. 25. 

37 CJ. p 226 note 89, 

87. Ala—^People's Auto Co. v. State, 
121 So. 907, 23 AlaApp. 7, certio¬ 
rari denied 121 So. 90S, 219 Ala 
2S0—^Patterson v. State, 79 So. 157, 
16 AlaApp. 483. 

28. Miss.—City of Pascagoula v. 
Carter, 101 So. 687, 136 Misa 750. 

37 C.J. p 226 note 83 [c]. 

29. ' N.C,—^North Carolina Automo¬ 
tive Trade Ass’n v. Doughton, 135 
SB. 131, 192 N.C. SS4—Carolinas 
Automotive Trade Ass’n v. Coch¬ 
ran. 121 S.B. 5. 187 N.C. 25. 

66 . N.C.*—C^arollnas Automotive 
Trade Ass'n v. Cochran, supra 
37 CJ. p 226 note 90. 

JlTnendmiHia of statute was held 
not to remove necessity for licensed 
automobile agency to provide each 
of its outside salesmen with dupli¬ 
cate licenses.—North Carolina Auto- 
iiotlve Trade Ass’n v. Boughtoa 135 
S.E. 131, 192 N.C 3S4. 

592 


61. N.C.—North Carolina Automo¬ 
tive Trade Ass*n v. Doughton, su¬ 
pra—Carolinas Automotive Trade 
Ass’n V. Cochran, 121 S.B. 5, 187 N. 
C. 25. 

32. La—State ex reL Cooper v. 
Pape, 195 So. 346, 194 La 890. 

33l Colo.—^Bedford v. Gamble-Skog^ 
mo, 91 P.2d 475, 104 Colo. 424. 

Fla—^Lee v. Walgreen Drug Stores 
Co., 10 So.2d 314, 151 Fla 648—(Lee 
V. Herndon, 10 So.2d 305, 151 Fla. 
637. 

Mich.—Detroit Edison Co. v. Secre- 
tar\- of State, 275 N.W. 196, 2S1 
Mich. 428. 

N.C.—^Atlantic Ice & Coal Co. v. Max¬ 
well, 188 S.B. 381, 210 N.C 723. 
S.D.—State ex rel. Roddewig v. 

Kutcher, 2 N.W.2d 669, 68 S.D. 366. 
Tex—Mutual Lumber Co. v. Shep¬ 
pard, Qiv.App.. 173 S.W.2d 494. 
Oounty tax h^ not Imposed 
A statute levying a county license 
tax of a specified per cent of a li¬ 
cense or privilege tax charged by the 
state was held not to apply to a 
chain store tax imposed twelve years 
later.—Jefferson County v. Great At¬ 
lantic & Pacific Tea Co., 185 So. 766, 
237 Ala. 103. 

Tax held not chain stove tax 
A tax on persons, firms, or corpora¬ 
tions engaging in a specified business 
is a general tax on the designated 
business and not on the number of 
places at which the business is car¬ 
ried on.—Cupp Grocery Co. v. City of 
Johnstown, 88 Pa.Super. 602, affirmed 
135 A. 610, 288 Pa. 43—American 
Stores Co. v. City of Easton, 18 Pa.. 
Dlst. & Co. 450, 23 NortlLCo. 249. 
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ntc determine the kinds of businesses subject to the 
what activities are sufficient to be considered 
as constituting engaging in the operation of a 
store,and what constitutes a chain.^® 

Generally a chain consists of t^vo or more stores, 
or whatever number the statute requires,under 
the same general management, supen.’ision, control, 
or ownership,and operating so as to have the ad¬ 
vantages of mass buying, etc.^® The control over 
the various stores necessary to make the operation 
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a chain operation need not be control in the strict 
legal sense.^® It need not contain an element of 
active and exercised compulsion nor is it essen¬ 
tial that the strict relationship of principal and 
agent exist^2 Units which have been considered 
members of a chain include agency stores locally 
o\^Tied,^3 gasoline filling stations operating under 
the actual or practical control of an oil company/^ 
and corporate concerns w'ith the same majority 

stock ownership.^5 


34 . U.S.—Pox r. Standard Oil Co. of 
Xew Jersey. W.Va.. 55 S.Ct. 333. 
294 U.S, 87, 79 Ii.Ed. 7S0, rehear¬ 
ing denied 55 S.Ct. 511, 294 U.S. 
732, 79 LBd. 1261. 

Fla.—^Lee v. Gulf Oil Corporation, 4 
So.2d 868. 148 Fla. 612, followed in 
Lee V. Standard Oil Co., 4 So.2d 
871, 14S Fla. 619—L«ee v. Clover- 
leaf, Inc.. 177 So. 722, 130 Fla. 435. 
Mich.—^Detroit Bdison Co. v. Secre¬ 
tary of State, 275 N.W. 196, 281 
Mich. 428. 

TTsnal iBUEnafeezial 

Where the statute defines "store" 
the court is not concerned with the 
usual meaning of the word.—Hurt v. 
Cooper, 110 S.W‘.2d 896, 1*30 Tex. 433, 
certified questions conformed to, Civ. 
App.. 113 S.W.2d 929. 

85. Tex.—^Montgomery Ward & Co. 
V. State, Civ.App., 169 S.W.2d 937, 
affirmed 176 S.W.2d 218, 141 Tex. 
626. 

Aotivitlas held fraffidest 
Sales of products purchased by 
taxpayer j^rom persons within state 
for delivery directly to taxpayer's 
customers for account of taxpayer 
have been held to constitute ezigag- 
ing in operation of store.—Lee v. 
Hector Supply Co., 183 So. 489, 133 
Fla. 849. 

36. Fla.—^Lee v. Walgreen Drug 
Stores Co., 10 So.2d 314, 151 Fla. 
648—Lee v. Herndon, 10 So.2d 305, 
151 Fla. 657. 

Presumption 

Statutory presumption that all i 
stores using the same trade-name 
shall be presumed to be chain stores, 
is rebuttable.—Lee v. Herndon, su¬ 
pra. 

37. Fla.—^Lee v. Federal Bake Shop, 
196 So. 185, 142 Fla. 684. 

Or.—^Safeway Stores v. City of Port¬ 
land, 42 P.2d 162, 149 Or. 681. 
Humber of stores required 
Under some statutes five stores are 
required to constitute «a chain.—My- 
style Hosiery Shops v. Harrison, 156 
S.E. 765. X71 Ga. 430. 

Change of number 
Where Chain changes its classifica¬ 
tion by increasing its number of 
stores during the taxable year, the 
increased number has been held to 
constitute the subject of the tax for 
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the entire year.—^Lee v. Walgreen 
Drug Stores Co., 10 So.2d 314, 151 
Pla. 64$. 

38. Fla.—^Lee v. Federal Bake Shop, 
196 So. 185. 142 Fla. 6S4. 

SJ>.—State ex reL Roddewig v. 
Kutcher, 2 X.W.2d 669. 68 S.D. 366. 
Elements chszsefcazistie of Chain 
are the method of management, 
group control of store operation, fre¬ 
quent turnover, co-operative advertis¬ 
ing, co-operative buying, suitable lo¬ 
cation, display of goods, training of 
employees, and combination of whole¬ 
sale and retail functions under one 
control.—^Lee v. Herndon, 10 So.2d 
305. 151 Fla. 657. 

Common ownezChip 
The incidence of the tax is not con¬ 
fined to stores under a common own¬ 
ership.—Gulf Refining Co. v. FOx. D. 
C.W.Va., 11 P.Supp. 25, affirmed 56 S. 
Ct 510, 297 U.S. 381, 80 L.Ed. 731. 
JMsferilmtioa between cbriiw 

Indeflnfteness as to particular 
chain liable will not defeat tax, since 
manner in which tax burden is dis¬ 
tributed between multiple chains is 
not matter concerning the state.— 
H. E. Butt Grocery Co. v. Sheppard, 
TexCiv.App., 137 S.W.2d 823, error 
refused, appeal dismissed 61 S.Ct. 52, 
311 U.S. 60S, 85 L.Ed. 385, rehearing 
denied 61 S,Ct. 134, 311 U.S. 727, 83 
LuEd. 473. 

Oeoaral iategzation snOdeot 
Separately incorporated stores in 
which no one owned a majority of 
the stock have been held to consti¬ 
tute a chain where there is singular¬ 
ity of president, similarity of name, 
standarization of form and method 
of advertising, commonalty of brand 
or label, group purchase of merchan¬ 
dise in whole or in part, uniformity 
of accounting, common knowledge, 
and general integration.—^Belk Broa 
Co. of Charlotte v. Maxwell. 200 S. 
EL 915, 216 N.C. 10. 122 A.LR. 687, 
certiorari denied 59 S.Ct. 1042, 307 
U.S. 644, 83 L.Ed. 1524. 
fozm in eoatraet 

p^ct that blank form of assign¬ 
ment to credit corporation was print¬ 
ed at the foot of vender trust re¬ 
ceipt by the use of which wholesaler 
financed agency stores, retaining ti¬ 
tle to both fixtures and mer ch a ndise , 
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did not affect wholesaler's obligation 
to finance agency stores, where such 
assignment was not made part of 
contract between wholesaler and 
agency store or of the trust receipt, 
and hence was immaterial in deter¬ 
mining whether locally owned agency 
stores were under supervision and 
management of wholesaler.—State ex 
reL Wedgwood v. Gamble-Skogmo, 
Ine, 120 P.2d 630, 63 Idaho 265. 

Held not a chain stoza 
Fla.—^Lee v. Herndon, 16 So.2d 305. 
151 Fla. 657. 

39. Miss.—Richards Llghtman 

Theatres Corp. v. Stone, 29 So. 2d 
265. 

40. U.S—Gulf Refining Co. v. Fox, 
U.C.W.Va., 11 P.Supp. *425, affirmed 
56 S.Ct. 510, 297 U.S. 381, 80 luEd. 
731. 

Colo.—^Bedford v. Gamble-Skogmo, 91 
P.2d 475, 104 Colo. 424. 

41. Colo.—Bedford v. Gamble-Skog¬ 
mo, Inc., supra. 

42. Colo.—^Bedford v. Gamfale-Skog- 
mo, supra. 

43. Colo.—Bedford v. Gamhle-Gkog- 
mo. supra. 

Idaho.—State ex rel, Wedgwood v. 
Gamble-Skogmo, Inc., 120 P.2d 630. 
63 Idaho 265. 

4/L U.S.—^Ashland Refining Oo. v. 
Pox, DC.W.Va., 11 P.Supp. 431, af¬ 
firmed 56 S.Ct 510, 297 U.S. 881. 30 
L.Ed. 731—Gulf Refining Co. v. 
Pox. D.C.W.Va., 11 P.Supp. 425, af¬ 
firmed 56 S.Ct. 510, 297 U.S. 381. 
80 LuEd. 731. 

Mont—^Standard Oil Co. (Indiana) v. 
State Board of Equalization. 99 P. 
2d 229. 110 Mont 5. 

Tex—Standard Oil Co. of Texas v. 
State, Civ.App., 142 S.W.2d 519, er¬ 
ror refused. 

4S, S.D.—State ex rel. Roddewig v. 

Kutcher. 2 X.W.2d 669. 68 S.D. 396. 
Tex—Central Power & Light Co. v. 
State, CivJLpp., 165 S.W.2d 920, er¬ 
ror refused, appeal dismissed Cen¬ 
tral Power & Light Co. v. State of 
Texas, 63 S.Ct 1033, 319 U.flL W, 
87 L.Ed. 1691. 

Pnzpose of mu^oaettr gMk sessMew 
Statutory provision applying dmle 
store tax to every enrporstien con¬ 
trolled or held with ethers by w a mimr 
Ity stoeic ewnetshlgb eg mltlmnloly 
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The character of business required under various 
statutes in order to make the tax applicable is that 
of a store or stores or mercantile establishment or 
establishments sclling^ goods, wares, or merchan¬ 
dise*® on the premises,*" at retail,*® or, under some 
statutes, at retail or wholesale.*^ Some of the stat¬ 
utes have been construed so as to make the tax ap¬ 
plicable to all sorts of such businesses, not express¬ 
ly exempted, which operate under the chain store 
method or system.®^ However, other statutes have 
been construed as intended to impose the tax only 
on businesses in which the field of activity is in com¬ 
petition with independent dealers in similar mer- 


. chandise.51 Under some statutes the tax applies to 
, gasoline filling stations and distribution plants 
; under others the tax is expressly made inapplicable 
to filling stations engaged exclusively in the sale of 
gasoline or other petroleum products;®® and where 
the tax is restricted to chain stores selling at re¬ 
tail it has been held not to apply to a petroleum com- 
pany’s bulk plants from which Tvholesale sales are 
made.®* A provision of a statute imposing a chain 
; store tax on businesses generally does not impose 
■ the tax on a specified class of businesses, such as 
i public utilities, against whom another provision of 


controlled or directed by one manage¬ 
ment, was intended to prevent large 
chains of stores which receive the 
benefits flowing from such system 
from circumventing the tax burdens 
by organising separate corporations 
to operate them, the capital stock of 
which, or a majority of it, is owned 
by a parent corporation or by an in¬ 
dividual or association of individuals. 
—E. Butt Grocery Co. v. Sheppard. 
Tex.Civ.App., 137 S.W.2d S23, error 
refused, appeal dismissed 61 S.Ct. o2, 
311 r.S. 60S, S3 luEd. 3S3. rehearing 
denied 61 S.Ct. 134, 311 U.S. 727. 65 
Li.Ed. 473. 

4a. Fla.—iLee v. Cloverleaf, Inc., 177 
So. 722, 130 Fla. ‘ISS—Liggett Drug 
Co. V. Lee, 171 So. 326. 126 Fla. 353. 
Tex.—Hurt v. Cooper, 110 S.lV.2d S36. 
130 Tex. 433, certified questions 
conformed to, Civ.App., 113 S.'W‘.2d 
323. 

Mflaitiott. In disjimettve 

Statute defining **branch or chain 
store’* to include any store *‘or” 
stores, **or** any mercantile estab- j 
lishment *‘or’' establishments, in-1 
eludes places classifiable as either | 
store or stores, or as mercantile es- j 
tabllshment or as establishment.— 
Detroit Edison Co. v. Secretary of 
State. 275 N.W. 196, 281 Mich. 42S. 
Otliiir detnitiona limited by scope of 
tax 

Other terms defined in the statute 
imposing the tax, such as ‘‘person,** 
•*»ale,** “retail sale,’* “business,’* “re¬ 
tailer,** “gross receipts,*’ and “chain** 
or “chain stores'* are limiting words 
relating only to the primary subject 
taxed.—Borrego v. Lee, ISO So. 343, 
132 Fla. 43, followed in Weiss v. Lee, 
im So. 345. 132 Fla. 56—3Lee v. Clo- 
verleat Inc., 177 So. 722, 130 Fla. 435. 
OoagemaKlc salea 

Statute taxing gross receipts was 
held to include all retail sales to con¬ 
sumers and all other retail sales of 
tangible personal property made at 
drug company's store, and hence in¬ 
cluded sales of liquor and tobacco 
as well as food and dnnk dispensed 
at lunch counter.—^Liggett Drug Co. 
r. Lee, 171 So. 326, 126 Fla, 359. 


BstabUshments subject to tax 

(1) Bakery selling its own prod¬ 
ucts.—Lee V. Federal Bake Shops, 3 
So.2d 511, 148 Fla. 30—Lee v. Federal 
Bake Shop. 136 So. 185. 142 Fla. 6S4. 

(2) Coal yards where coal and ice 
are sold,—^Atlantic Ice & Coal Co. v. 
Maxwell, ISS S.R SSI, 210 X.C. 723. 

(3) Retail lumber yards.—Mason 
Lumber Co. v. Lee. 171 So. 332, 126 
Fla. 37L 

Sstablishments not subject to tax 

(1) Restaurants, cafes, cafeterias, 

lunch or sandwich stands or count¬ 
ers, including or covering the sale of 
cigars and cigarettes.—State ex reL 
Beth V. Burnett, 194 S>. 277. 141 Fla. 
S70—^Lee V. Nunnally Qo., 133 So. 51, 
141 Fla. 360—Lee, v. Cloverleaf, Inc., i 
177 Sa 722, ISO Fla. 485. I 

(2) Hotels with bars operated as 
an incident thereto from which a 
large part of the patronage of the 
hotel is secured by reason of the 
drinks dispensed with meals.—^Lee v., 
Holsum-Miami Corporation, 177 So. 
724, 130 Fla. 440. 

47. U.S.—^Fox V. Standard Oil Co. of 
Xew Jersey. -55 S.Ct. 333. 294 U.S. 
87, 79 L.Ed. 780, rehearing denied 
55 S.Ct. 511, 294 U.S. 732. 79 L.Ed. 
1261. 

Iowa,—^Phillips Petroleum Co, v. Nel¬ 
son, 5 N.W.2d 1, 232 Iowa 246. 

The test is whether sales of goods, 
wares, or merchandise are made at 
the place.—^Hurt v. Cooper, 110 S.W. 
2d 896, 130 Tex. 433. certified ques¬ 
tions conformed to, Civ.App., 113 S. 
W.2d 329—^Montgomery Ward & Co. 
V, State. 169 S.W.2d 937, affirmed 175 
S.W.2d 218. 141 Tex. 626. 

JflCail order offloes through which 
sales on approval are made have 
been held stores subject to chain 
store tax.—^Montgomery Ward & Co. 
V. State, 175 S.W.2d 218, 141 Tex. 626. 

48l U.S.—Standard Oil Co. v. Green, 
D.C.Iowa, 34 F.Supp. 30, reversed 
on other grounds, C.C.A., Green v. 
Phillips Petroleum Co.. 119 F.2d 
466, certiorari denied Phillips Pe¬ 
troleum C{o. V. Green, 62 S.Ct 72, 
314 U,S. 637, 86 L.Ed. 51L 
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Fla.—Lee v. Smith, Richardson & 
Conroy. 191 So. 767, 141 Fla. 535— 
Lee V. Cloverleaf, Inc., 177 So. 722, 
130 Fla. 435. 

Iowa.—^Phillips Petroleum Co, v. Nel¬ 
son, 5 N.W.2d 1, 232 Iowa 246. 

49. Tex.—^Hurt v. Cooper, 110 S.W. 
2d 836, 130 Tex. 433, certified ques¬ 
tions conformed to, Civ.App., 118 S. 
W.2d 329. 

50. Tex.—^Hurt v. Cooper. 110 RW. 
2d 896, 130 Tex. 433. certified ques¬ 
tions conformed to. Civ.App., 113 
S.W.2d 329—Mutual Lumber v. 
Sheppard. Civ.App.. 173 S.W.2d 494. 

6L Colo.—Armstrong v. Ford Motor 
Co., 123 P.2d 1018, 103 Colo. 188. 
Automobile dealezu 
The tax does not apply to separate¬ 
ly owned automobile dealer establish¬ 
ments.—^Armstrong v. Ford Motor 
Co., supra. 

52L U.S.—^Pox V. Standard Oil Co. of 
New Jersey, W.Va., 55 S.Ct. 333, 
294 U.S. 87, 79 L.Ed. 78, rehearing 
denied 55 S.CJt. 511. 294 U.S. 732, 
79 L.Ed. 1261. 

Mont.—Standard Oil Co. (Indiana) v. 
State Board of Equalization, 99 P. 
2d 229. 110 Mont. 6. 

53. Fla.—^Lee v. Gulf Oil Corpora¬ 
tion, 4 So.2d 868, 148 Fla, 612, fol¬ 
lowed in Lee v. Standard Oil Co., 4 
So.2d 871, 148 Fla. 619. 

SxclUBiva sales required 

Filling station selling other mer¬ 
chandise in connection with primary 
and dominant business of selling gas¬ 
oline and other petroleum products 
was a store subject to the tax. 

Fla.—^Lee v. Gulf Oil Corporation, 4 
So.2d 868, 148 Fla. 612, followed in 
Lee V. Standard Oil Co., 4 So.2d 
871. 148 Fla. 619. 

Tex.—Standard Oil Co. of Texas v. 
State, Civ.App.. 142 S.W.2d 519. er¬ 
ror refused. 

54- U.S.—Standard Oil Co. v. Green, 
D.C.Iowa, 34 F.Supp. 30, reversed 
on other grounds Green v. Phillips 
Petroleum Co.. 119 F.2d 466, certio¬ 
rari denied Phillips Petroleum Co. 
V. Green, 62 S/X 72, 314 U.S. $37. 
i 86 Ii.Ed. 51L 
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the statute expressly imposes an identical tax.ss 
Whether any store of a chain is a wholesale dealer 
in a specified commodity so as to be subject to a 
tax on each place where such business is carried 
on must be determined by the character of the busi¬ 
ness conducted in each store and not by the aggre¬ 
gate of the business carried on in all of them.56 

Business merely incidental to major activitw In 
some instances the operator of a business within the 
general characterization of those intended to be 
taxed has been held not subject thereto where it is 
carried on as a mere incident to a main business 
or major activity on which the tax is not imposed,®* 
but in others such a business has been held subject 
thereto.58 

(5) Co-Operative Associations 

Business and occupation taxes apply to co-opera¬ 
tive associations, unless expressly exempted therefrom. 

Generally in the absence of an express exemp¬ 
tion, and sometimes imder statutes expressly pro\-id- 
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ing therefor, business and occupation taxes apply 
to co-operative associations, bureaus, or corpora¬ 
tions,even though the co-operative is so organ¬ 
ized and managed that it, as an organization, makes 
no profit from its activities.^o However, a co-op¬ 
erative association which acts merely as a broker 
or agent for others has been held not subject to a 
mercantile or business 

(6) Transient or Itinerant Dealers, Mer¬ 
chants, Traders, or Venders; Solici¬ 
tors and Canvassers 

Where a valid statute or ordinance so provides, tran¬ 
sient or itinerant merchants, dealers, traders, or venders, 
or drummers, traveling salesmen, or canvassers are re¬ 
quired to obtain a license and pay a license or privilege 
tax. 

Transient or itinerant merchants, dealers, traders, 
or venders may be, and under various statutes and 
ordinances are, required to obtain a license and pay 
a license tax.®- Also, xmder statutes or ordinances 


55. Tex.—Southwestern Gas & Elec. 
Co. V. State, Clv.App., 190 S.WM 
132, affirmed State v. Southwestern 
Gas & Elec. Co., 193 S.W.2d 675. 

50. Ohio.—^Krogrer Grocery & Baking 
Oo. V. Schwer, 178 N.E. 633, 36 Ohio 
App. 512. 

57. Fla.—^Lee v. Smith, Blchardson 
Sb Conroy, 191 So. 767, 1*41 Fla. 535 
—^Borrego v. hee, 180 So. 343, 132 
Fla. 49, followed in Weiss v. Lee, 
180 So. 345. 132 Fla. 56. 

Text for determination. 

Unless each of two or more class¬ 
es of business conducted in a single 
store is of such relative magnitude 
as to warrant the conduct and opera¬ 
tion of each as distinct from the oth¬ 
er and is in fact so operated, they 
will be considered as one business to 
be classified according to the class 
in which the primary or dominant j 
business falls for purpose of deter¬ 
mining tax.—City Drug Co. v. Lee, 1 
So.2d 726, 146 Fla. 754. 

50. Mich.—^Detroit Edison Co. v. 
Secretary of State. 275 N.W. 196. 
281 Mich. 428. 

59. Wash.—Fishermen's Co-op. Ass’n 
V. State. 88 P.2d 593. 198 Wash. 
413, opinion adhered to 92 P.2d 202, 
198 Wash. 413. 

As a wholesaler 

Sales of fish to dealers through 
domestic nonprofit co-operative cor¬ 
poration by fishermen members 
thereof constituted sales at whole¬ 
sale so as to subject co-operative to 
privilege tax on persons engaging in 
business of making such sales within 
state.—Fishermen’s Co-op. Ass'n v. 
State, supra. 


Business with Bonmembers 

Co-operative association held sub¬ 
ject to mercantile license tax on 
gross volume of business transacted 
with nonmembers.—^Appeal of Beaver 
County Co-op. Ass’n, ISO A. 98. 118 
PaSuper. 305. 

ea Aria—O’Xell v. United Produc¬ 
ers & Consumers Co-Op., 113 P.2d 
645, 57 Arisi. 295. 

Pa.—Appeal of Beaver County Co-op. 

Ass’n, ISO A. 9S, 118 PaSuper. 305. 
i Wash.—North Pacific Coast Freight 
Bureau v. State, 122 P.2d 467. 12 
Wash.2d 563—^Fishermen’s Co-op. 
Ass’n V. State. SS P.2d 593, 198 
Wash. 413. opinion adhered to 92 
P.2d 202, 198 Wash. 413~Takiraa 
Fruit Growers Ass’n v. Henneford, 
60 P.2d 62. 187 Wash. 252. 

6L Pa—^Appeal of Lehigh Whole¬ 
sale Grocery Co.. Com.Pl., 20 Le¬ 
high CO.L.J. 210—Commonwealth 
V. Wyoming Valley Dlst. Ca, Com. 
PL, 37 LuaLeg.Heg. 228. 

Wash.—^Fishermen’s Co-op. Ass’n v. 
State. 88 P.2d 593, 198 Wash. 413, 
opinion adhered to 92 P.2d 202, 198 
Wash. 413. 

Sale on. consIgwnisBt 
A co-operative association’s sale of 
goods held on consignment is as the 
agent of the consignor so as to make 
such consignor the seller at retail of 
the goods.—State Tax Commission of 
Arizona v. Martin, 113 P.2d 640, 57 
Aria 283. 

02. Ala—Corpus JUzls cited i& 
American Bakeries Co. v. City of 
Huntsville. 160 So. 880. 882, 232 
AUl 612. appeal dismissed Amer¬ 
ican Bakeries Co. v. City of Hunts¬ 
ville, Alabama 57 S.Ct. 130, 299 
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U. S. 514, 81 L.Ed. 380—Corpus gtu 
ris cited in American Bakeries Co. 

V. City of Opelika 157 So. 206. 208, 
229 Ala 3SS. 

r7a—Greenleaf & Qrosby Co. v. Cole¬ 
man. 158 So. 421. 117 Fla 723, fol¬ 
lowed in Srael & Jabaly v. Lee. 158 
So. 430. 117 Fla 747. 

IlL—City of Joliet v. O’Sullivan. 24 
X.E.2d 751, 803 Ill.App. 108. 
Ind.--St€vens v. State ex rel. Whit¬ 
lock, 187 N.R 408, 97 Ind.App. 557. 
X.H.—Woolf V. Fuller, 174 A. 193, 87 
XJBL 64, 94 A.L.R. 1067. 

Pa—^Kinderman v. City of Philadel¬ 
phia 19 PaDisL & Co. 71. 

87 C.J. p 227 note 97. 

License or tax on hawkers and ped¬ 
dlers see Hawkers and Peddlers $5 
7, 8. 

She usual justifloatioa offered for 
the imposition of a license on tran¬ 
sient merchants is to insure proper 
contribution from such merchants 
for police protection, and to protect 
local dealers against unfair competi¬ 
tion by transient dealers who come 
and go so quickly as to escape their 
share of general taxation in the com¬ 
munity. 

Ala.—American Bakeries Co. t. City 
of Huntsville, 16S Bo. 880, 232 Ala. 
612. appeal dismissed American 
Bakeries Co. v. City of Huntsville, 
Alabama, 57 S.Ct. 122, 299 U.S. 514, 
>S1 L.Ed. 380. 

Iowa.—State v. Cater, 169 N.W, 43, 
1S4 Iowa 667. 

BistIUCtiOBS 

Traveling vender and eomsMKlal 
drummer or canvasser have been 
tinguiahed.—^Pegues v. Bay, 23 8au 
904, SO La.AiiB. 6T4—€3 CU. p 003 
note 31 £ai. 
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so providing, drummers, commercial travelers, and 
traveling salesmen,** canvassers,*^ or solicitors,** 
including solicitors or canvassers for charitable or 
religious purposes,** arc subject to a license or li¬ 
cense tax. However, under some statutes munici¬ 
palities may not impose license taxes on traveling 
salesmen who take orders, but do not make deliv¬ 
eries at the same time, or on the merchants or deal¬ 
ers they represent.*^ 

Such a license or tax is required of a person who 
goes about from place to place selling merchandise 
or soliciting orders therefor on his own account,** 
and under some statutes it has been required of a 
salaried employee who in traveling from place to 
place sells and delivers his employer’s merchan¬ 
dise;** but under other statutes the tax has been 


held to apply to the business and not the salesman, 
and is not required of a traveling salesman who so¬ 
licits orders or makes deliveries for another^i or 
where one sells and delivers daily over an estab¬ 
lished route.72 A license has been held required 
of a person who temporarily opens a store or shop 
for the sale of merchandise,^* but it has also been 
held that one who opens a store for only a tempo¬ 
rary conduct of the business is not engaged in busi¬ 
ness as an itinerant^^ One who opens a store with 
intent to conduct an established business may not be 
classed as an itinerant when he first opens.75 

Such a tax is not required of a permanent mer- 
chant^* even though his place of business is kept 
open for actual business only for a portion of the 
year, or of a merchant wrho maintains a perma- 


ObxpozKtiOBS are subject to the 
tax.—Elisey v. Smith, 132 So. 32, 153 
Miss. 57. 

Who wot traswieat or itineraiLt aner- 
ohast, dealer, or Tender 

(1) OfTicers of corporation whose 

manager sold bauikrupt drug stock j 
from bankrupt's former place of 
business did not thereby become 
“merchants who remove from place 
to place and offer for sale bankrupt’s 
stocks of goods'* within statute sub¬ 
jecting itinerant merchants to tax.— 
Davidson v. State, 37 S.TV.2d 69S, 
131 Tex.Cr. 215. j 

(2) Other persons see 37 C.J. p 227 
note 97 Cc]—63 C.J. p SOS note 31 
tb]- 

Werchaadiwe or goods included 

(1) Song sheets are merchandise 
within the meaning of an ordinance 
imposing such a tax.—People v. Sam¬ 
uels. 28 X.T.S.2d 113. 

(2) Religious pamphlets and books 
may legitimately be construed as | 
goods, wares or merchandise, within! 
the purview of an ordinance.—C.ty of 
Pittsburgh v. Ruffner Co., 86 Pittsb. 
I<egJ. 4S5. 30 MunX.R. 82, appeal 
quashed 4 A.2d 224, 134 Pa.Super. 
132. 

N.C.—State V. Miller, 33 X.C. 
511. 33 Am R. 469. 

37 C.J. p 223 note 53. 

^'fhwmerdal travelez*’ deHned and 
disidsgnished 

Hiss.—Ex parte Taylor, 58 Miss. 478, 
38 Am.R 336. 

12 C.J. P 142 note 43 la], Ib]. 

X.J.—^Dziatfciewics v. Town of 
IfiMPlewood, 178 A. 205, 115 N.J. 
Law 37. 

87 OJ. p 223 note 53. 

XBatesdals eovexed 
In ordinance prohibiting canvas- 
wlag and distribution of circulars or 
^otlier matter*’ without permit, the 
eLaoted words, under rule of ejusdem 


generis, relate to matters of the same | 
kind as the circulars prohibited byj 
ordinance.—^Dzfatkiewicz t. Town of 
Maplewood, supra. 

65. Pa.—Commonwealth ex reL v. 

Powers Co., S6 Plttsb.LiegX 454. 
Place of solicitation 

Ordinance requiring license for so¬ 
liciting contributions in streets and 
“public places’* does not require li¬ 
cense for soliciting in houses, private 
offices, and factories.—^Madison Prod¬ 
ucts Co. V. Coler. 152 N.E. 264, 242 
X.Y. 467. 

6 a Pa.—Commonwealth v. Creigh¬ 
ton. 170 A. 720. Ill Pa.Super. ‘302. 
Distributing zeligions xiamplilets 

(1) One soliciting support for sale 
of religious pamphlets was held re¬ 
quired to obtain permit.—^Maplewood 
Tp. V. Albright, 176 A. 134, 13 N.J. 
Misc. 46. 

(2) Township ordinance prohibit¬ 
ing canvassing, soliciting, or distrib¬ 
ution of circulars or other matter 
Without permit was applicable to In¬ 
dividuals going from house to house 
distributing religious pamphlets and 
accepting contributions.—Semansky 
V. Common Pleas Court of Essex 
County, ISO A. 214, 13 X.J.MIsc. 583. 

67. Ga.—^Pruit Co. v. City of Dalton, 
191 S.E. 130, 1S4 Ga. 277. 

ea Ala.—^American Bakeries Co. v. 
City of Huntsville. 168 So. 880. 232 
Ala. 612. appeal dismissed Ameri¬ 
can Bakeries Co. v. City of Hunts¬ 
ville, Alabama. 57 S.CL 122, 239 
ir.S. 514, 81 X4.£d. 380. 
ni.—City of Joliet v. O’Sullivan, 24 
X.E.2d 751, 303 IllA-PP. 108. 

37 C.J* p 228 note 98. 

83u Miss.—^Mathison v. Brister, 145 
So. 358, 166 Miss. 67. 

7D. Pa.—^Emaus Borough t. Kinkle. 
13 PsuDlst. A Co. 438. 15 Lehigh 
C0.L.J. 205, 25 MumlJR. 189, 47 
York Leg.Rec. 42. 


71- Iowa.—State v. Nelson, lOS N. 

W. 327, 128 Iowa 740. 

37 C.J. p 228 note 99. 

72: Pa.—^Borough of Temple v. Gen¬ 
eral Baking Co., 22 Pa.Dist. & Co. 
380, 27 Berks Cto. 87. 26 Mun.L.R, 
143. 83 Pittsb.ijeg.J. 232—^Emaus 
Borough V. Kinkle. 19 Pa.Dist. & 
Co. 42S. 15 Lehigh Co.L.J. 205, 25 
Mun.L.R. 189, 47 York Leg.Rec. 
42. 

7a Pa.—^Kinderman v. City of Phil¬ 
adelphia, 19 Pa.Dist. & Co. 71. 

37 OJ. p 228 note 98. 

Transient vender is one who sells 
goods for a short period of time 
without any intention of becoming a 
permanent dealer.—City of Joliet v. 
O’SuUivan. 24 N.B.2d 751, 308 IlhApp. 
108. 

74. N.H.—Woolf V. Fuller. 174 A 
133. 87 N.H. 64, 94 A.IL.R. 1067. 

75. N.H.—-Woolf V. Puller, supra. 
Danger of fraud 

Fact that itinerant vender may 
readily escape regulations of law by 
false claim difficult of disproof that 
he is a temporary storekeeper does 
not justify imposition of tax on tem¬ 
porary storekeeper.—Woolf v. Fuller, 
supra. 

76. Fla.—Greenleaf & Crosby Co. v. 
Coleman. 158 So. 421, 117 Fla. 723, 
followed in Srael & Jabaly v. Lee, 
158 So. 430, 117 Fla. 747. 

Miss.—^Bangle v. Holden, 52 M is s . 
804. 

63 O. j. p 808 note 31 [b] (1). 
Vender of bankrupt stook 
Person selling bankrupt stock pur¬ 
chased in usual course of business 
and paying regularly levied taxes 
was held not subject to tax.—^Eohn 
V. Elisabeth Oty, 165 SJBL 152, 199 
N.a 529. 

77. Fla.—Greenleaf & Crosby Co. v. 
Coleman, 168 -So. 421, 117 Fla. 723, 
followed in Srael & Jatnily v. Lee, 

I 168 So. 430, 117 Fla. 747. 
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nent place of business and disposes of his merchan¬ 
dise through agents or employees,or of the agent 
or employee,at least where the merchant is a 
wholesaler and the employee sells to retailers and 
not to the ultimate consumer.^o Also such a tax 
has been held not required of the sen-^ants of a 
baker}’ which has paid the county privilege tax 
where they sell and deliver only to dealers for rc- 
saleSi or in the county where the bakery is locat¬ 
ed but it is required of ser\'ants who sell or de¬ 
liver its products outside its home county to con¬ 
sumers or to any person other than a dealer for 

resale.*^ 

Merchant conducting permanent and temporary 
businesses. Under some statutes such a license or 
tax has been required of one who has a permanent 
place of business in the state and conducts a tem¬ 
porary business at another place therein but un¬ 
der the particular terms of various acts or ordi¬ 
nances merchants having a permanent place of 
business in a city or county have been held qot sub¬ 
ject to sufh a tax for a temporary or transient busi¬ 
ness also located therein.^® 

Tax on pennanent merchant. Statutes imposing 
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a privilege tax on persons engaging in a specified 
business in those municipalities in which he main¬ 
tains a place of business or its equivalent have been 
held not to impose a tax in municipalities where 
agents and employees merely solicit business and 
make deliveries.*^ 

e. Special Privil^es 

A license and a license or privilege tax may and fre¬ 
quently are required or imposed as a condition to the 
right to enjoy or engage in special privileges or pursue 
special callings. 

A license may be required and a license or priv¬ 
ilege tax imposed, and under various statutes and 
ordinances a license or tax is required or imposed as 
a condition to being permitted to enjoy or engage 
in special privileges,*^ or to pursue special call¬ 
ings,** such as distributing circulars,** displaying 
advertising cards in railway cars,®* displaying bill¬ 
boards, signs, or similar advertising matter on real 
property,®2. distributing samples or other advertis¬ 
ing matter,®- holding a parade or procession,®* oc- 
cupying stands in public markets,®< operating roll¬ 
ing chairs®* or public scales or weighing machines,®* 


7a Ala.—Camith v. State, 132 So. 

6 S, 24 Ala.App. 15>8. 

III.—City of Joliet V. O’SuUivan, 24 
X’.B,2d 751, 308 IlLApp. 108. 

37 C.J. p 228 note 2 . 

79. Ala.—Camitli v. State, 132 So. 

85. 24 Ala.App. 15$. 

37 CJ. p 228 note 3. 

8 a Ill.—City of Joliet v. O’Sullivan. 

24 N.E.2d 751. 803 IlLApp. 108. 

81. Miss.—Gully v. Alexander, 138 
So. 201, 171 Miss. 567. 

8 a IVliss.—Gully v. Alexander, 158 
So. 201 , 171 Miss. 567. 

8 a Miss.—Gully v. Alexander, 158 
So. 201. 171 Miss. 567. 

84. Fla,—Greenleaf & Crosby Co. v. 
Coleman, 158 So. 421, 117 Pla. 728, 
followed in Srael & Jabaly v. Lee. 
158 So. 430, 117 Pla. 747. 

8 5. Ind.—Harding' & Miller Music 

Co. V. Cushman, 108 N.E. 865, 183 
Ind. 218. ! 

Sbl Pennsyivania 

(1) It has been held that a mer¬ 
chant engaged permanently in busi¬ 
ness in city, who leased store in an¬ 
other part of city for temporary 
term, was not conducting a transient 
retail business.—Commonwealth v. 
Habinowitz, 10 A.2d 70, 138 Pa.Super. 
229. 

( 2 ) Other authority, however, 
held that one who conducts a tran¬ 
sient retail business at any location 
within the city of Philadelphia must 
take out a license therefor even 
though he has a permanent business 


location elsewhere In the city.—Com¬ 
monwealth V. Brait, 34 Pa.Di 8 t & Co. 
684. 

sa Misa—^Independent Linen Serv¬ 
ice Co. V. State ex rel. Rice. 152 So. 
647, 169 Miss. 62. 

87. Masa—Somerville v. Walker, 47 
X.R 127. 168 Masa 388. 

37 C.J. p 233 note 60. 

8 a Colo.—City of Ouray v. Corson, 
59 P. >876, 14 Colo.App. 315. 

Conn.—^State v. Orr, 35 A. 770, 6 S 
Cona 101, 24 L.R.A. 279. 

I La—^State v. Payssan, 17 So. 481, 
47 LaAna 1029, 49 Am.S.R. 390. 

I Md,—Boehm v. Baltimore, 61 Md. 
259. 

Mass.—In re Vandine, 6 Pick. 187, 17 
AnaD. 851. 

Mich.—^PeopIe v. Gordon, 45 K.W. j 
658, 81 Mich. 306. 21 Am.S.R. 524. j 

89. XT.—City of Rochester v. Parr, 
1 N.T.S.2d 771, 165 Misc. 1S2. 

90. Cal.—^Pacific R. Adv. Co. v. Con¬ 
rad, 141 P. 916. 168 Cal. 91. 

9L Mass.—General Outdoor Adver¬ 
tising Go. V. Department of Public 
Works, 193 K.E. 799, 289 Mass. 
149, appeal dismissed General Out¬ 
door Advertising Co. v. Callahan, 
56 S.Ct. 495. 297 U.S. 725, 80 L.£:d. 
1008, General Outdoor Advertising 
Co. V. Hoar. 56 S.Ct. 495. 297 U.S. 
725, 80 L.£d. 1008, and Brink v. 
CaUahan, 56 S-Ct. 496, 297 U.S, 725, 
80 L.Rd. 1008. 

Ohio.—City of Cincinnati v. Criterion 
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Advertising Co., 168 NJEl 227, 32 
Ohio App. 472. 

37 C.J. p 233 note 63. 

‘•smboara” daflnad 
A ^'billboard” may be defined as be¬ 
ing a board, panel, or tablet of some 
kind which is designed or intended 
for the posting of signs or placards, 
and neither a store building nor its 
windows are designed or intended for 
that purpose, even though they may¬ 
be occasionally so used.—Common¬ 
wealth V. Cohen. 39 Pa.Dist. & Co. 
575, SS Pitt 8 b.Leg.J. 539, 54 York 
Leg.Rec. 108. 

92. Ark.—Courtney v. City of TV)rt 
Smith, 268 S.W. 854, 167 Ark. 475. 
9a N.H.—State v. Cox. 16 A.2d 508, 
91 X.H. 107, amrmed Cox v. State 
of New Hampshire, 61 S.Ct 762, 
312 t’S 569, 85 L.Ed. 1049, 133 A. 
L.R. 1036. 

94. Mass.—Commonwealth v. Clay, 
112 N.E. S67. 224 Mass. 27L 
37 CJ. p 233 note 64. 

9& N.J.—Shill Rolling Chair Co. v. 
Atlantic City. 96 A 293. 88 NJT. 
Law 739. affirmed 94 A 314. 87 N. 
J.Law 399, and error dismissed 38 
S.Ct 8 , 245 U.S. 674. 62 342 . 

9a Coin scales 

Automatic, coin-operated, waighiiig 
machines which require no weight- 
masters to operate them are pubUe 
scales within statute provkUng fior 
an annual license fee for pnlilie 
scales.—^Peerless Wetgjtfi^ St Ten#- 
ing Mach. OorperatiMi w. The thh ai# , 
9 N.W.ld 28< 238 Sewn 48i. 
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operating or keeping coin slot machines,®* includ¬ 
ing vending machines,®® although some statutes do 
not authorize a license fee or tax on coin-operated 
machines vending merchandise,®® and keeping and 
operating places of amusement or machines or de¬ 
vices for entertainment, considered in the C.J.S. j 
title Theaters and Shows §§ 13-22, also 37 C.J. p 
233 notes 61, 65-66, 6S-77. and 62 CJ. p 853 note 7- 
p 855 note 38. 

f. Yeldcles and Means of Transportation 

fl) In general 

(2) Vehicles used for hire or profit 

(3) Vehicles used for pleasure or in 

private business 

(4) Use of vehicle within and without 

municipality 

(5) Application to nonresidents 

(6) Amount of fee or tax 

(1) In General 

A license or tax may be Imposed on vehicles or other 


means of transportation using the public streets and 
highways by the state, or by a county or municipality 
acting under legislative authority. 

In general a license and tax may be imposed by 
the state or by a county or municipality, acting un¬ 
der legislative authority, on vehicles using the pub¬ 
lic streets and highways,^ whether or not operated 
for hire,® at least where the tax is imposed for the 
use of the highways;® and the act or ordinance 
may further require the placing of license tags or 
plates on the vehicles,^ and may direct the fees or 
taxes to be paid into a special fund to be used in 
improving and repairing the streets or highways^ 
or, if the tax is imposed as compensation for the 
use of the highways, may make such use of the 
tax as it desires.® 

A license and license fee or tax have been held to 
be properly required of persons engaged in the oc¬ 
cupation or business of keeping and operating tank 
cars^ or trading cars,® and on vehicles commonly, 
and not casually or occasionally, used in hauling 
logs, slaves, or other timber or lumber,®^ Bicycles 


97. Ky.—City of Lexington v. 

Edgrerton. 139 S.Tr.2d 1015, 259 Ky. 
515. 151 A.L..R. 1207. 

Not liBdtatloaL of eosnuioiL xl^bt 
.\ny limitation on the right to tax 
occupations of common right will not 
prerent the taxation of the privilege 
of operating coin slot machines.— 
Thompson v. Wiseman, 75 S.W.2d 
399. 1S9 Ark. 552. 

9& Ky.—City of Lexington v. 

Edgerton, 159 S.W.2d 1015. 2S9 Ky. 
S15, 131 A.L.R 1207. 

PnzpoM of statute 
The purpose of a statute imposing 
a license fee on the operation of 
vending machines was to create a 
continuing annual license for selling 
through certain types of vending ma¬ 
chines.—^Rohey v. Broersma, 29 A,2d 
527, ISl Hd. 325, 146 A.UH. 657. 
‘iracWnea snhjeot to tax 
Statute was held to Impose tax on 
Coca-Cola vending machines charging 
live cents per operation.—Cook v. 
Cobb, 33 S.B.2d 366. 72 Ga.App. 150. 
?enoa liabla for tax 
The •‘operator^’ of an automatic 
slot machine used for purpose of 
delivering goods, wares or merchan¬ 
dise. so as to liable for license 
tax on such machine, is the person, 
firm or corporation who exercises 
the privilege of managing or conduct¬ 
ing the machine.—^Edmonds v. City 
of St Louis, 156 S.W.2d 619, 34S Mo. 
1013. 

99. Pa.—Commonwealth ex rel. 

V. Bradley Co.. 89 Pittsb.Leg.J. 141. 

Im U.S.—^Louis V. Boynton, D.O.Kan., 
53 P.2d 471—^Sanger v. Lukens. D. 


C.Idaho, 24 F.2d 226, reversed on 
other grounds, O.C.A.. 26 F.2d 855. 
Ga,—^Derst Baking Co. v. Mayor and 
Aldermen of City of Savannah, 179 
S.E. 763, ISO Ga. 510. 

Iowa.—^Towns v. Sioux City, 241 N. 

W. 658, 214 Iowa 76. 

97 C.J. p 228 notes 8, 9. 

License and license or other excise 
tax as to: 

Common carriers see Carriers SS 
20, 567. 

Livery stable keepers see the C.J. 
S.. title Livery Stable Keepers S 
3, also 38 C.J. p 76 notes 54-64. 
Motor vehicles see the C.J.'S. title 
Motor Vehicles §{ 58-145, also 42 
O.J. p 659 note 59-p 740 note 2. 
Street railroads see the C.J.S. title 
Street Railroads §§ 174-176, also 
60 CJ. p 354 note 31-p 361 note 
12 . 

Vessels see the CJ.S. title Ship¬ 
ping S9 3-4, also 58 CJ. p 31 
note 22-p 40 note 9. 

Power to impose license or tax gen¬ 
erally: 

Municipal corporations see supra § 

10 . 

States see supra §S 6-^. 
Coinpeitsatlo& for special facilities 
With respect to vehicles and loads 
which do not destroy roads and 
bridges, but severely wear them and 
impose additional burdens of main¬ 
tenance thereon, state may demand 
compensation for special facilities 
provided—Hudson v. Stuart, 145 So. 
611, 166 Miss. 339. 

Bffeet of federal statute 

Federal statute providing that 
highwai^ constructed or reconstruct¬ 
ed under the provisions of this act 
shall be free from tolls of all kinds** 
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does not deprive a state of the right, 
in the exercise of its police power,, 
to impose license fees.—Liberty 
Highway Co. v. Michigan Public Util¬ 
ities Commission, D.C.Mich., 294 F. 
703. 

S. Ala.—^Mobile v. Gentry, 94 So- 
488, 170 Ala. 234. 

37 C.J. p 229 note 10. 

Vehicles: 

Operated for hire see infm sub¬ 
division f (2) of this section. 
Used in private business or for 
pleasure see infra subdivision f 
(3) of this section. 

3. U.S.—Johnson Transfer 4b Freight 
Lines v. Perry, B.C.Ga., 47 F.2d 
900. 

TVis.—State v. Public Service Com¬ 
mission of Wisconsin, 242 N.W. 
668 . 207 Wis. 664. 

4L Mo.—St. Louis v. Weitzel, 31 S^ 
W, 1045, 130 Mo. 600. 

37 C.J. p 229 note IL 

5. IlL—^Harder*s Fireproof Storage 
& Van Co. V. Chicago, 85 N.B. 245, 
235 111 . 58, 14 AnmCaa. 586. 

37 C.J. p 229 note 12. 

Disposition of moneys collected gen¬ 
erally see inftu § 56. 

6 L Wls.—State v. Public Service 
Commission of Wisconsin, 242 
W. 668, 207 Wis. 664. 

7m Fleu —^Texcus Co. v. Amos, 81 So^ 
471, 77 Fla. 327. 

37 C.J. p 229 note IS. 

& Miss.—Zemurray v. Bouldln, 46 
So. 15, 87 Miss. @83. 

37 C.J. p 229 note 14. 

9. Ala.—Ex parte Smith, 102 So. 122,. 
212 Ala. 262. 
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may be subject to a reasonable license tax by a 
municipality or county as a means of regulation, 
but not for mere purposes of revenue,!^ except 
where authorized by statute.^^ 

(2) Vehicles Used for Hire or Profit 

A license may be required and a license fee or other 
excise tax imposed on vehicles used for hire or profit by 
the state, or by a county or municipality when author* 
ized by the legislature. 

The state, or a county or municipality- acting un¬ 
der legislative authority, may impose a license and 
license or occupation tax on persons publicly keep¬ 
ing and operating vehicles for hire or profit, s^ch 
as in transporting goods, merchandise, or other 
property,or passengers.^5 Thus a license may¬ 
be required and a reasonable fee charged of hack 
drivers, stage drivers, etc.1® 

It is not necessary in order to subject a person 
to such a license that he pursue the business of let¬ 
ting or operating vehicles for hire as a separate and 
independent business the license may be re¬ 
quired where, having vehicles for his own busi¬ 
ness, he makes a practice of letting or operating 
them for others and charging for such ser\-ice.^S 

Vehicles let under special contract Unless au¬ 
thorized or imposed by statute,such a license fee 
or tax may not be imposed on an owner of vehicles 
who does not hold himself out as being ready to 
serve the public,20 but keeps them for rent to vari- 


§ 30 

OU5 persons under special contracts,-^ or uses them 
for the transportation to and from work only of 
himself and certain others who pay a stipulated 
compensation therefor.22 

Soliciiaihrt of pjirjnage. Under some ordinanc¬ 
es a license is required as to certain vehicles only 
where public patronage is solicited on the streets.^* 

(3) Vehicles Used for Pleasure or in Pri¬ 
vate Business 

A license may be required and a license fee cr tax 
imposed by the state, or by a county or municipality un¬ 
der legislative authority, on vehicles used for pleasure or 
In private business, but In the absence of statutory au¬ 
thority a county or municipality may not impose such 
a license or tax. 

A license may be required and a fee or tax im¬ 
posed by the state, or by- a municipality- under leg¬ 
islative authority, on vehicles used by the owner for 
his private convenience or pleasure and on ve¬ 
hicles used by a merchant, manufacturer, or other 
person in his private business or occupation for 
the delivery or transportation of goods, merchan¬ 
dise, or other property,25 notw-ithstanding his place 
of business or factory is situated outside the corpo¬ 
rate limits.25 

In the absence of statutory authority, how-cvcr, a 
county or city may not impose a license or tax on 
the operation of vehicles therein,^* either on vehi¬ 
cles used in a private business or occupation®* or 


la Pa.—^Denamore v. Erie, 7 Pa. 

Dist. -SoS, 20 Pa.Oo. S13. 

37 C.J. p 229 note 15. 

11 . Pa.—^Densmore v. Erie, 7 Pa. 

Dist. 355, 20 Pa.Co. 613. 
la. Pa.—Armitaae v. Crawford 

County, 24 Pa.Co. 207. 

29 C.J. p 731 note 21. 

13, Iowa.—^Towns v. Sioux City. 241 
N.W. 658, 214 Iowa 76. 

N.T.—^People v. Eng-lander, 10 N.Y.’S. 

2d 464, 170 Misc. 518. 

37 C.J. p 229 notes 23, 24. 

14, Iowa.—^Towns v. Sioux City, 241 
N.W. 658, 214 Iowa 76. 

37 C.J. p 2-30 note 25. 

15, Kan.—^Desaer v. Wichita, 158 P. 
1194, 96 3S:an. 820, UiULlOlSD 246. 

37 CJ. p 230 note 26. 

la Vt.—State V. Jarvis, 95 A. S41, 
89 Vt. 239. 

37 C.J. p 230 note 27. 

17. N.Y.—^Brookl 3 rn v. Breslin, 67 N. 
Y. 591. 

IBm Tenn.—^EZnoxville v. Sanford, 13 
Dea 545. 

37 CJ. p 230 note 30. 

IBm N.Y.—W. N. Stevenson & Co., 
Inc. V. Hartman, 181 N.Y.S. 463, 
191 App.Div. 406, reversed on oth¬ 


er grounds 132 N.R 121, 231 N.Y. 
378. 

37 C.J. p 230 note 31. 

20L Neb.—-McCauley v. State. 119 N. 
W. 675, S3 Neb. 431. 

21 . Neb.—^McCauley x. State, supra 

22. Md.—^Towers v. Wlldason, 109 A. 
471, 135 Md. 67t. 

37 .C.J. P 230 note 34. 

23. N.Y.—^People v. Cuneen, 159 N. 
Y.S. 967, 94 Misc. 509. 

37 C.J. p 231 note 36. 

UTiider a foxiner sfeatixte a license 
was required to nesotiate for the 
transportation of persons for hire hy 
private or contract carriers, where 
the transportation was over high¬ 
ways served by common carriers, but 
not where the transportation was 
over highways or parts thereof not 
served by common carriers.—^People 
V. King, 29 P.2d 870, 136 Cal.App. 717 
—People V. Henry, 21 P.2d 672, 131 
Cal.App. 82. 

26. IlL—^Harder v. Chicago, 83 N.E. 

255, 235 III. 294. 

37 C.J. p 231 note 37. 

2 S. Ga—^Derst Baking Go. t. Mayor 
and Aldermen of City of Savannah, 
179 S.E. 763, ISO Ga 610, 

37 O.J. P 231 note 38. 
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Tbhloles taxed 

(1) Under statute requiring oil re¬ 
tailers to procure licenses and to 
pay a tax for each county in which 
each **wagon’* is used by retailer in 
transporting or retailing oil, fees are 
not laid on the **wagon** but on op¬ 
eration of vehicle in conducting busi¬ 
ness licensed, and hence fee is re¬ 
quired for each motor vehicle used 
in the business and is not limited to 
animal-drawn wagons.—^Harco Corpo¬ 
ration V. Martin. 112 S.W.2d 693, 271 
Ky. 572. 

(2) Other vehicles see 37 C.J. p 231 
note 38 [a], Cb]. 

2eL Ga.—Pratt v. City of Ma4!On, 134 
S.Si. 191, 3o Ga.App. eS3* 

37 C.J. p 231 note 39. 

Mlnc i r al water, drawn and bottled 
from well on f^arm, is not **farm 
product** so as to relieve owner from 
taking out dray license for privilege 
of delivering it within city.—^Pratt v. 
City of Macon, 134 S.R 191, 35 Ga. 
App. 583. 

27. Fla.—Masters v. Cohb, H9 Sa 
337, 111 Fla. 267. 

28, N.D.—City of C s s s eltoa w 
20$ N.W. 406. 64 N.D. JU 

37 OJ. P 231 note 4ft. 
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on vehicles used by the owner for convenience or 
plcasure.25 Such a tax may not be imposed under 
a statute-® or ordinance^! which merely authorizes 
the licensing and taxing of vehicles used for hire, 
in public eraplojTnent, or which imposes a tax on 
the privilege of conducting a business in a vehi- 
cle.3* However, a statute prohibiting a county or 
city from imposing a license tax on vehicles will 
not preclude it frem imposing a tax on the doing of 
business within its limits, even though a vehicle is 
used in the conduct thereof.ss 

(4) Use of Vehicle wuthin and without Mu¬ 
nicipality 

Unless authorized by statute, the power conferred on 
a municipality to license and tax vehicles within Its lim¬ 
its is restricted to those used and operated within such 
limits 

Unless authorized by statute, either expressly 
or by necessar}- implication,^^ the power conferred 
on a municipality to license and tax vehicles used 
within its limits is restricted to vehicles used and 
operated within such limits,SS and does not author¬ 
ize the imposition of a license or tax on vehicles 
used or operated between points within the mu¬ 
nicipality and points without,®® or which merely 
pass through the municipality in going to and from 
points without its limits,®^ provided no business is 


done between points wholly within the dty.®® 

(5) Application to Nonresidents 

A municipality’s power to require a license and to 
Impose a license or other tax on vehicles applies to those 
owned or operated In the city by nonresidents. 

The mere fact that the owner or operator of ve¬ 
hicles lives beyond the corporate limits does not 
prevent the municipality from requiring a license 
and imposing a license tax on his vehicles used in 
carnring on a business or occupation within the 
municipality®® or in otherwise continually using 
the streets of the municipality.^® However, such 
a license or tax may not be imposed on vehicles of 
nonresidents where business or pleasure merely 
casually and occasionally carries them into^i or 
through^® the dty. 

(6) Amount of Fee or Tax 

Subject to the requirement that It must be reason¬ 
able, the amount of the fee or tax on vehicles may be 
fixed at a specified sum or based on the type, size, or 
use of the vehicle. 

Subject to the limitation that the amount of the 
fee or tax must be reasonable in amotmt,^® a li¬ 
cense fee or tax on vehicles may be fixed at a 
specified sum,^^ or it may be based on, or graded ac¬ 
cording to, the tjTpe, size, use, number of horses, 
etc., of the particular vehides,^® or according to 


SzBployesu 

Vehicles driven by employees baul- 
inir master's property with outfits 
fdmished by him are not subject to 
tax.—City of Casselton v. Liee, supra. 
2Su Ala.—^MilXs v. Conecuh County 
Comrs. CL, SS So. 564, 204 Ala. 40. 
37 C.J. p 231 note 41. 
aOL X.D.—City of Casselton v. Lee, 
SOS K.W. 400. 54 X.D. 1. 

Pa.—^Boroush of New Eagle v. Frey, 
2 f PaDisL 500. 68 Pittsb.Leg.J. 
SS3, S3 York Leg.Rec. 139, II Mun. 
L.R. 231. 

37 CJ. p 231 note 42. 

31. X.D.—City of Casselton r. Lee, 
208 N.W. 400, 54 X.D. 1. 

Pa.—^Borough of Xew Eagle v. Frey, 
29 Pa.Dlst. SOO. 68 Pittsb,Leg.J. 
223. 33 York Leg.Ree. 199, 11 Mun. 
LuR. TZh 

3S. Fla.—Masters v. Cobb, 149 So. 
337, 111 Fla. 267. 

99m S.C.—Orosswell & Co. t. Town 
of BishopviUe, 172 S.E. 693, 172 
S.a 26. 

TMilist ia vehicle 
A city is not precluded from im¬ 
posing a tax on the privilege of con¬ 
ducting a business in a vehicle there¬ 
in by a statute which prohibits it 
from imposing a license tax on vehi¬ 
cles used only to deliver goods from 
the vendor to the purchaser.—^Mas¬ 
ters V. Cobb, 149 So. 337. Ill Fla 267. i 


34. Ark,—Argenta v. Eeath, 197 S. 
TV. 636, 130 Ark. 334, L.R.A.1918B 
88 S. 

37 C.J. p 231 note 44. 

Territorial limitations of municipal¬ 
ity’s licensing power generally see 
supra § 10. 

35. X.J.—^Morristown-Madison Auto 
Bus Co. y. Madison, 88 A. 329, 85 
X.J.Law 59. 

37 C J. p ^31 note 45. 

36 Ark.—^Argenta v. Keath, 197 S. 
W. 6S6. 130 Ark. 334, L.R.A1918B 
3S8. 

37 C.J. p 231 note 46. 

37. Ky.—^Toung v. Campbellsville, 
250 S.W. 979, 199 Ky. 284. 

37 G.J. p 231 note 47. 

33. Ark.—Argenta t. Keath, 197 S. 
TV. 686, ISO Ark. 334, L.R.A.1918B 

sss. 

39. Alaska-HCozpns Jozls quoted m 
Hoff V. City of Ketchikem, 10 Alas¬ 
ka 220, 227. 

37 C.J. p 232 note 50. 

Effect of nonresidence on licensing 
power of municipality generally 
see supra S 10. 

40). Alaska—Gbzpus ffuzls quoted in 
Hoff v. City of Ketchikan, 10 Alas¬ 
ka 220, 227. 

37 C.X p 232 note 51. 

Tlbe teem ‘‘use” in an ordinance, 
regulating the use of the streets of a 
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city by persons who use vehicles 
thereon, and requiring the payment 
of certain license fees therefor, has 
reference to a continued or repeated 
practice, and includes nonresidents 
as well as residents. 

Alaska—Cozpus JUxis quoted in Hoff 
V. City of Ketchikan, 10 Alaska 
220, 227. 

Ohio.—^Pegg V. Columbus, 10 Ohio 
Cir.Ct.,X.S., 199, 29 Ohio Clr.Ct 
390. 

4L Alaska—Oozpus JUxls quoted in 
Hoff V. City of Ketchikan, 10 Alas¬ 
ka 220, 227. 

87 C.J. p 282 note 52. 

43. Ky.—^Young y. Campbellsyille. 

250 S.TV. 979, 199 Ky. 2S4. 

37 CJT. p 232 note 53. 

43, Misa—Hudson v. Stuart, 145 So. 
611, 166 Miss. 339. 

Ohio.—TVatson y. Ripley, 21 Ohio N. 
P„X.S.. 107. 

Validity of provisions as to fee or 
tax generally see supra §§ 15, 19. 

4t Ark.—Van Buren v. Lawson, 265 
S.TV. 295, 160 Ark. 631. 

N.J.—^Kane v. Titus, 80 A. 463, 31 
K.J.Law 594, L.R.A1917B 553, Ann. 
Cas.l9I2D 237, affirmed 37 S.Ct 36, 
242 U.S. 160, 61 L.Ed. 222. 

45ta Ga-^Derst Baking Co. y. Mairoi 
and Aldermen of City of Savannah, 
179 S.SL 763, 180 Oa 510. 
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the seating capacity,^® or the number of vehicles 
in use,or in proportion to the extent of their use 
upon the streets or highways.-*® 

§31. Exemptions 

a. In general 

b. Construction and operation 

c. Particular exemptions 

a. In General 

An exemption from license, occupation, privilege, 
sales, use, or other excise taxation by a controlling au* 
thority precludes the imposition of such a tax. An ex¬ 
emption from property taxation does not exempt from 
excise taxation, and the imposition of a property tax 
does not preclude the grant of an exemption from an ex¬ 
cise tax. 

Under constitutional provisions providing there¬ 


for, designated occupations, privileges, pursuits, or 
other subjects, arc exempted from license, occupa¬ 
tion, prinlegc, sales, use, or other excise taxa¬ 
tion;*® and where this is the case such a tax may 
not be imposed on such occupations, privileges, or 
subjects by the state legislature®® or by a municipal 
corporation Also, in the absence of constitution¬ 
al inhibition, a particular class of persons, busi¬ 
ness, privilege, or occupation may be either wholly 
or partially exempted from license or occupation 
taxes by the state legislature,®^ or by a municipal 
corporation under legislative authority,®® provided, 
of course, the exemption is a reasonable one and 
I includes all persons who are similarly situated.®* 
However, an exemption is void which is based on 
an arbitrary, unreasonable, or capricious classifica¬ 
tion,®® as where it does not apply alike to all per- 


Ky.— Corpus Jtiris cited in Kroger 
Grocery & Baking Co. v. City of 
Lancaster, 124 S.W.2d 745, 751. 
276 Ky. 5S5. 

Miss.—Hudson v. Stuart. 145 So. 611, 
166 Miss. 339. 

37 C J. p 2*32 note 57. 

>. mount of charges for use of high¬ 
way by heavy vehicles see High¬ 
ways S 234. 

46. Minn.—Jefferson Highway 

Transp. Co. v. St. Cloud, 193 N.W. 
960. 1&3 Minn. 463. 

37 C.J. p 232 note 58. 

47. Ky.—Kroger Grocery & Baking 
Co. V. City of Lancaster, 124 S.W. 
2d 745, 276 Ky. 585. 

48. Ind.—^Terre Haute v. Kersey, 64 
X.E. 469, 159 Ind. 300, 95 Axn.S.R. 
298, 

49. La.—^Louisiana State 2>ept. of 
Agriculture v. Sibille, 22 So.2d 202, 
207 La. 877—State v. Tung, 163 So. 
101, 183 *<La. 281, 100 A.L.H. 1030. 

37 C.J. p 236 note 3. 

Constitutionality of exempting actS: 

or ordinances see supra §S 21-24. 
Bxemption in corporate cheurters see' 
the C.J.S. title Taxation S 134, also 
37 C.J. p 2*84 notes 83-90. ! 

Exemptions under Blue Sky Laws 
see infra § 75. 

All lioense taxes 

At date of adoption of constitu¬ 
tional scheme setting up gross re¬ 
ceipts tax, license taxes of all kinds 
were henceforth avoided unless al¬ 
ready assessed.—^Pacific Electric Ry. 
Co. V. Department of Motor Vehicles. 
48 P.2d 657. 4 Oal.2d 181. 

5a La.—^Louisiana State Dept, of 
Agriculture v. SlblUe. 22 So.2d 202, 
207 La. 877—State v, Cohn, 165 So. 
449, 184 La. 53. 

Ohio.—^.\ndrews v. Tax Commission 
of Ohio. 21 N.E.2d 106, 195 Ohio St. 
374. 

37 CJ. p 236 note 4. 


5L Cal.—^Hughes v. Los .Angeles. 

145 P. 94. 16S Cal. 7«4. 

37 C.J. p 236 note 5. 

58. Fla.—^State ex rel. Adams v. Lee. 
166 So. 249. 122 Fla. 639. affirmed 
166 So. 262, 122 Fla. 670. second 
rehearing denied 166 So. 574, 122 
Fla. 700, certiorari denied Lee v. 
State of Florida ex rel. Adams, 57 
S.Ct 15. 299 U.S. 542, 81 L.Ed. 399 
—^Di Lustro V. Penton, 142 So. S9S. 
106 Fla. 198. 

Ga.—City of Atlanta v. Georgia Milk 
Producers Confederation, 200 S.E. 
712. 187 Ga. 117—City of Macon v. 
Samples. 145 S.E. 57, 167 Ga 150. 
Ky.—City of Louisville v. Cromwell, 
27 S.W-2d 377. 23® Ky. 828. 

Ohio.—State ex ret Brunenkant v. 
Vrallace. 30 K.E.2d 696, 137 Ohio 
St. 379. 

W.Va—Laing v. Fox, 175 S.E. 354. 
115 W.Va 272, appeal dismissed 
55 S.Ct. 126, 293 U.S. 525, 79 L.Ed. 
636. 

37 C.J. p 236' note 6. 

BxemptiOB by olasxldcatlon. 

Classification, when employed to 
relieve a specific group from the op¬ 
eration of an occupation tax, is in 
essence an exemption, **exempt’* not 
being a technical word but meaning 
to take out of or from, or not be 
subject to, any service or burden to 
which others are made liable.—^Lock¬ 
hart V. American Hut. Life Ina Co., 
TexCiv.App., 194 S.W.2d 285. 
nmnfrfpai l i oe ns a or tax 

(1) A municipal license may not be 
required of a person whose occupa¬ 
tion is exempted from payment of 
any license fee by statute.—City of 
.Atlanta v. McCullough Bros., 186 S. 
E, 729, 182 Ga 736. 

(2) Statute prohibiting municipal 
corporations from taxing traveling 
salesmen taking orders but not de¬ 
livering goods at that time does not 
prevent them from taxing dairymen 
selling milk and cream in the city. 
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—Rossman v. City of Moultrie, 7 S. 
E.2d 270, 189 Ga 681. 

(3) A statutory exemption of 
banks and trust companies from im¬ 
position of license tax has been held 
limited to the state and not applica¬ 
ble to cities.—City of Shelbyvllle v. 
Citizens Bank of ShelbyviUa 114 S. 
W.2d 719, 272 Ky. 559. 

53. Wash.—Continental Baking Co. 
V. City of Mt Vernon. 44 P.2d 821, 
U2 Wash. 68. 

37 C.J. p 236 note 7. 

54. U.S.—Stewart Dry Goods Co. v. 
Lewis, D.C.Ky., 7 F.Supp. 438, dis¬ 
senting opinion 8 F.Sunp. 396. re¬ 
versed on other grounds 55 S.Ct. 
525. 294 U.S. 550. 77 LEd. 1054. 
rehearing denied 55 S.Ct. 652, 295 
U.S. 768, 79 LEd. 1709. Levy v. 
Lewis, 55 S.Ct 652, 295 U.S. 768. 
79 L.Ed. 1709, J. C, Penney Co. v. 
Lewis. 53 S.Ct 652. 295 U.S. 76S, 
79 L.Ed. 1709, and Kroger Grocery 
A Baking Co. v. Lewis. 55 S.Ct. 652. 
295 U.S. 76S. 79 LEd. 1109. 

m.—^Elliott V. Unlversitv of Illinois, 
6 X.R2d 647. 3S5 Ill. 338. certiorari 
denied 58 SCt 11. 302 U.S. 692, 82 
L.Ed. 534, rehearing denied 58 S. 
Ct 133, 302 U.S. 774. 82 L Ed. 600. 
Ohio.—State ex rel. Brunenkant v. 
Wallace, 30 N.E.2d 606, 137 Ohio 
St S79. 

37 C.J. p 236 note 8. 

Basod on public health and safety 
Regulation of business or profes¬ 
sion as affecting or involving public 
health and safety is not inconsistent 
with legislative recognition and ex¬ 
ception of specific instances in which 
public interest is not apparent— 
State Board of Examiners for Archi¬ 
tects and Engineers v. Rodgers, 6i 
S.W.2d 1093, 167 Tmux. 174. 

SSn Wash.—State Znlaad Ehiplie 

Refineries, 161 P.M I WaadhJd 
651, eertlonuri denied State ef 
Wash. V. miaBd Wmpfrn ItedneriaSi 
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sons within the same class,5* or exempts a part only 
of a certain class,®^ or where it is not unifonn.58 

The exemption from a licensing examination of 
members of a trade or profession practicing in the 
state or licensing district at the time of the passage 
of the statute or ordinance, but not exempting mem¬ 
bers practicing in other states or localities on that { 
date, has been upheld,'® Also the exemption of 1 
those members of a trade who do not serv'e the pub- j 
lie generally has been upheld.®^ The right of a | 
particular class of dealers to exemption from an ' 
occupation or privilege tax is not affected by wheth- i 
er its inclusion of another class of dealers is or is ; 
not an unreasonable discrimination in their favor.®^ 

A sales tax®- or a registration tax required so 
as to enable the tax commission to know who should 
pay the sales tax,®® has been held not a license tax 


within a statute exempting particular associations 
or companies from franchise or license taxes. 

Exemption from occupational tax. An exemp¬ 
tion of a class of persons from an occupational tax 
will not also exempt them from a license tax used 
to pay the expenses of testing their qualifications 
and to enforce regulations intended to protect the 
health of the public.®^ 

Exemption from property tax. As a general rule 
an exemption from property or ad valorem taxes 
does not include an exemption from license, occu¬ 
pation, pririlege, sales, or use taxes,®® although the 
rule, as applied to counties, municipalities, and oth¬ 
er subdivisions, has been held to be dependent on 
the circumstances of each case and not to be abso¬ 
lute.®® An exemption of loans or obligations or the 
evidences thereof from ad valorem taxation as 


«1 S.Ct 39-5. 311 TT.S. 713. S5 L.Ed. 
434. 

c«iBptioa liBld void 
Statute exempting from regulation i 
and from reauirement of license cot¬ 
ton gin ginning cotton for stockhold- | 
era of corporation operating gin was j 
void.—Chickasha Cotton Oil Co. v. 
Cotton County Gin Co„ C.C.A.Okl., 40 


ers & Consumers Co-Op., 113 P.2d 
645, 57 Ariz. 295. 

63L Ariz.—O'Xeil v. United Produc¬ 
ers & Consumers Co-Op., supra. 

64. Tex.—Gerard v. Smith, CivA.pp., 
52 S.W.2d 347, error refused. 

65. Ariz.—City of Phoenix v. State 
ex rel. Conway, S5 P.2d 56. 53 Ariz. 
2S. 


P,2d 846, 74 AKR. 1070. 

56L Wash.—State v. Inland Empire 
Refineries, 101 P.2d 975, 3 Wash.2d j 
651, certiorari denied State of' 
Wash. V. Inland Empire Refineries, 
€1 S.Ct 395, 311 U.S. 713, S5 Ii.Ed. 
464. 

aKwapfOoBS held void 

CaL—^Ex parte Hoskins, 60 P.2d 535,! 
16 CaLApp.2d 231. 

Wash.—State v. Inland Empire Re¬ 
fineries, 101 P.2d 975, 3 Wa8h.2d 
651, certiorari denied State of 
Washington v. Inland Empire Re¬ 
fineries, 61 S.Ct 395, 311 U.S. 713, 
35 L.Ed. 464. 

67. Wash.—State v. Inland Empire 
Refineries, 101 P.2d 975, 3 Wash. 
24 651. certiorari denied State of 
Washington v. Inland Empire Re¬ 
fineries. 61 S.Ct. 393, 311 U.S. 713, 
S3 X^Ed. 464. 

37 C.J. p 236 note 9. 

5a Pa,—Blauneris v. City of Phila¬ 
delphia, 198 A 889. 330 Pa 342. 

5a Uont.—State v. Baya 47 P.2d 
50, 100 Mont 125. 

N.D.—State ex rel. City of Bismarck 
V. District Court in and for Bur¬ 
leigh County, 233 N.W. 744, 64 X. 
D. 399. 

6 a Fla—^Di Lustro v. Fenton, 142 
So. 898. 106 Fla 198. 

€1. Hd.—State V, Backus Chevrolet 
Co., 1S4 A 160. 170 Md. 307. 

sa Aria—O’Xeil t. United Produc¬ 


Cal.—California Institute of Technol¬ 
ogy V. Johnson, 132 P.2d 61, 55 CaL 
App.3d S56. 

Colo.—^People v. City and County of 
Denver, 272 P. 629. 84 Colo. 576. 

Fla—^Miami Beach College Corpora¬ 
tion y. Tomlinsoa 196 So. 60S, 143 
Fla 57—City of West Palm Beach 
V. Amos, 130 So. 710, 100 Fla 891 
—Orange State Oil Co. v. Amos, 
130 So. 707, 100 Fla 384. 

Idaho.—Independent School Dist, 

Class A, Xo. 1, Cassia County, v. 
Pfost, 4 P.2d S93, 51 Idaho 240. 84 
ALi.R. 820, followed in City of Bur¬ 
ley V. Pfost, 4 P.2d 898, '51 Idaho 
235. 

Ill.—^People V. Deep Rock Oil Corpo¬ 
ration 175 X.E. 572, 343 III, ‘388. 

Iowa—State v. Qity of Des Moines, 
266 X.W. 41. 221 Iowa 642. 

Kan.—City of Chanute v. State Com¬ 
mission of Revenue aoid Taxation, 
134 P.2d 672, 15$ Kan. 53S—State 
ex rel. Beck v. Board of Com’rs of 
Barton County. 51 P.2d 33. 142 
624. 

Ky.—Board of Education of Kenton 
County V. Talbott, 151 S.W.2d 42, 
2S6 Ky. 543—City of Louisville v. 
Cromwell, 27 S.W.2d 377, 233 Kj’. 
828. 

La—State v. City of Monroe, 149 So. 
5*41, 177 La 983. 

Mo.—State ex rel. Missouri Portland 
Cement Co. v. Smith, 90 S.W.2d 405, 
33S Mo. 409. 

Xeb.—State v. Cheyenne County, 256 
X.W. 67. 127 Xeb. $19. 

Okl.—City of Claremore v. Oklahoma 
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Tax Commission, 169 P.2d 299_ 

In re City of Enid, 158 P.2d 848, 
195 Okl. 365, 159 AL.R, 35*8—Board 
of Com'rs of McClain County v. 
Oklahoma Tax Commission, 95 P,2d 
605, 185 Okl. 625—City of Ardmore 
V. Oklahoma Tax Commission, 58 
P.2d 584, 177 Okl. 210—City of Ard¬ 
more V. State ex reL Oklahoma Tax 
Commission, 32 P.2d 728. 168 Okl. 
316. 

S.C.—City of Greenville v. Query, 164 
S.B. 844, 166 S.C 281, afllrmed 
Gregg Dyeing Co. v. Query, 52 S.Ct. 
631, 286 U.S. 472, 76 L.Ed. 1232, 84 

AL. R. 831. 

S.D.—State v. City of Sioux Falls, 
244 X.W. 365. 60 S.D. 330. 

Tena—Humphries v. Carter, 112 S. 

W. 2d 833, 172 Tenn. *392. 

Tex.—State v. City of El Paso, 143 S. 

W.2d 866, 135 Tex. 359. 

ViBL—^Home Brewing Co. v. City of 
Richmond, 27 S.E.2d 188, 181 Va 
793. 

Wash.—^Klickitat County v. Jenner, 
130 P.2d 880, 15 Wash.2d 378. 

37 C.J. p 236 note 12. 

Constitutional provisions relating to 
property taxes as not applicable to 
excise taxes generally see the C.J. 
S. title Taxation § 19, also 61 C.J. 
p 156 note 95. 

License tax as not a property 
see supra § 3. 

Pzom stock and real estate taxes 
Statute relatl\-e to taxation of 
stock and real estate of domestic in¬ 
surance companies and purporting 
to exempt them from all other taxes 
was construed not to exempt them 
from an occupational license — 
Commonwealth Life Ins, Co. v. City 
of Paducah, 62 S.W.2d 704, 244 Ky. 
756. 

Mo.—State ex rel. Missouri Port¬ 
land Cement Co. v. Smith, 90 S.W- 
2d 405, 338 Mo. 409. 
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property wnll not also exempt a person, firm, or cor¬ 
poration dealings in such loans, obligations, or e^*i- 
dences thereof from license taxation for the priv¬ 
ilege of carrying on the business.®^ Furthermore 
an exemption from taxes and fees will not preclude 
the imposition of a charge for the expenses of in¬ 
spection and superv’ision by a governmental agen- 

On the other hand, the mere fact that a person or 
institution pays a general propert}' tax does not 
prevent his exemption from a sales tax.®® Also a 
prohibition against exempting property from tax¬ 
ation does not prevent an exemption from a li¬ 
cense or other excise tax,70 and an authorization 
for the exemption from property taxes of certain 
enumerated property has no application to license 
taxes.7i Furthermore an exemption from taxa¬ 
tion of property used exclusively for public pur¬ 
poses and not for revenue does not prevent the ex¬ 
emption from a license tax of such property when 
used for revenue.^® 

License not exemption from taxation. The pro¬ 
curement of a license to carry on a business or oc¬ 
cupation does not exempt the possessor of the li¬ 
cense from an occupation tax^® or from a tax on 


§ 31 

the production and sale of the article or commodi¬ 
ty which it produces:’^ and, vice versa, the •pay¬ 
ment of an occupation tax does not prevent the re¬ 
quirement of a license.^® Thus a person who is 
exempt from all license taxes is not thereby ex¬ 
empt from liabilit\" for sales taxes on articles sold 
in his business.*® 

b« Constmctaon and Operation 

Exemptions from license, sales, privlle^ie or occupa¬ 
tion, use, or other excise taxes will not be implied or 
presumed, but must be clearly expressed by constitution¬ 
al, statutory, or ordinance provisions, which are to be 
strictly construed against the exemption. 

In general exemptions from license, sales, priv¬ 
ilege or occupation, use, or other excise taxes will 
not be miplied’^7 or presumed;*^® they must be ex¬ 
pressed*® in clear and tmambiguous language,®® or 
must appear by necessary implication from the 
language used,®^ and will not be deduced from 
language of doubtful import or which gives rise to 
just controversy as to the legislative intent®® They 
are not allowed save as defined in the constitution, 
statute, or ordinance granting them,®® which con¬ 
stitution, statute, or ordinance must be construed 
as a wbole®^ and must be construed, according to 


07. Ijeu —State v. Jefferson Finance 
Co., 113 So. 355, 163 LA. 1005. 

68 . N.Y.—^People v. Brooklyn Gar¬ 
den Apartments, 28 N.Ktd 877, 283 
N.T. 373. 

€9. Colo.—^Bedford v. Colorado Fuel 
& Iron Corporation, 81 P.2d 752, 
102 Colo. 538. 

m Ga.—City of Atlanta v. Georgia 
Milk Producers Confederation, 200 
S.E. 712,187 Ga. 117. 

71. Ohio.—State ex reL Brunenkant 
V. Wallace, 30 N.R2d 696, 137 Ohio 
St. 379. 

72. U.S.—South Carolina Power Co. 

V. South Carolina Tax Commis¬ 
sion. B.C.S.C., 52 P.2d 515. af¬ 
firmed 52 S.Ct. 494, 286 U.S. 525, 
76 L.Ed. 1268. 

73. S.C.—In re Jager, 7 S.R 605, 29 
S.C 438. 

37 C.J. p 237 note 13. 

74. tJ.S.—^Broad River Power Co. v. 
Query, S.C.. ^53 S.Ct 326, 288 U. 
S. 178, 77 L..Ed. 685. 

75. Neb.—^McCarter v. Lexington, 
115 N.W. 303, 80 Neb. 714. 

76L Tenn.—^Forrest v- State, 285 S, 

W. 589, 154 Tenn. 13. 

77. Ala.—Pure OU Co. v. State, 12 
So.2d 861, 244 Ala. 258, 148 A-LuR. 
260. 

Ariz.—^Arizona State Tax Commission 
V. Frank Harmonson Co. Metal 
Products, 163 P.2d 667. 63 Aria. 
452. 


Ark.—Wiseman v. Gillioz, 96 S.W.2d 
459, 192 Ark. 950. 

Iowa.—^State v. City of Des Moines. 
266 N.W. 41, 221 Iowa 642. 

Or.—Portland v. Eozer, 217 P. 833, 
108 Or. 375. 

37 CJ. p 237 note 21 M, 

7a Ala.—State v. Sellers. 9 So.2d 19. 
30 AlaApp. 512. certiorari denied 
9 So.2d 20, 243 Ala 118—Corpus 
Juris quoted ta Garlington v. City 
of Birmingham. 125 So. 208. 210. 
23 AlaApp. 282. certiorari denied 
125 So. 210. 220 Ala 338. 

Ark.—Wiseman v. Gilllo^ 96 S.W.2d 
459, 192 Ark. 950. 

Mo.—Mississippi River Fuel Corpo¬ 
ration V. Smith, 164 6.W.2d 370, 
350 Mo. 1. 

37 C.J. p 238 note 22. 

7a Ga—^Standard Oil Co. of Ken¬ 
tucky T. State Revenue Commis¬ 
sion. 176 S.E. 1, 179 Ga. 371. 

8a Ala.—Curry v. Reevea 195 So. 
428, 240 Ala 14—^Bowman v. State 
Tax Commissioa 178 So. 216, 233 
Ala 190—Henry v. McCormack 
Bros. Motor Car Co., 167 So. 236, 
236 Ala 196. 

ApIc.—W iseman ▼. Gillioa 96 S.W.2d 
459, 192 Ark. 950. 

Iowa—State v. City of Des Moines. 
266 N.W. 41. 221 Iowa 642. 

lA. —State T. El Rito Transp. Co., 190 
So. 803. 193 lA. 548. 

Or.—Portland v. Kozer. 217 P, 833, 
108 Or. 375, 


81. Ark.—Wiseman v. Gillioa 96 S. 

W.2d 439, 192 Ark. 950. 

88i Ala—Curry v. Reeves, 195 So. 
428. 240 Ala 14—Bowman v. State 
Tax Commission. 178 So. 216, 235 
Ala 190—^Henry v. McCormack 
Bros. Motor Car Co.. 167 So. 256. 
236 Ala 196. 

lA. —^State V. El Rito Transp. Co., 
190 So. 803, 193 lA. 548. 
legislative intent 

(1) The existence of an exemption 
in a particular case depends on the 
legislative intent. 

Ariz.—^Arizona State Tax Commission 
V. Frank Harmonson Co. Metal 
Products. 163 P.2d 667, 63 Aria 
452. 

Iowa.—^State v. City of Bes Moines, 
266 N.W. 41, 221 Iowa 642. 

(2) In determining the legislative 
intent the court may consider the 
history of the act and kindred legis¬ 
lation.—Oklahoma Tax Commission 
V. Sisters of the Sorrowful Mother, 
97 P.2d SSS. 1S6 Okl. 339. 

88. Ala.—^Doby v. State Tax Com¬ 
mission. 174 So. 233. 234 Ala. 156. 
Mass.—^Attorney General v. J. P. 
Cox Advertising Agency, 10 N.Sl2d 
253, 29$ Mass. 383. 

84. Cal.—Ex parte Hoskina 00 PJM 
535, 16 Cal.App.2d 251. 

Bffeot of other pzovliicMv of gtatuili 
A provision littposiug a particular 
utility merchandistiig aerrtoe tax on 
public utilities selMng sleefiele or 
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the decisions, strictly against the excmption.^^ 
However, this rule of strict construction has been 
held inapplicable to statutor>" provisions intended 
merely to define the transactions, operations, or oc¬ 
cupations covered by the tax,56 even though they 
are stated in the form of an exemption.^" No claim 


to exemption can be sustained unless it is dearly 
within the scope of the exempting dause,^8 and 
this must be dearly established.^^ 

The rule of strict construction, however, does not 
call for giving to the words used in creating the 
exemption anything but their ordinary meaning.so 


aras appliances in connection with 
their regrular business has no defini¬ 
tive effect in the determination of 
whether such appliances are or are 
not building materials within the 
meaning of another provision of the 
statute which exempts such materi¬ 
als from a chain s*^ore tax,—Mutual 
Lumber Co, v. Sheppard, TeauCiv. 
App., 173 S.W.2d 4$4. 

85. tJ-S.—In re Los Angeles Lum¬ 
ber Products Co., D.C.Cal,, 43 F. 
Supp. 77. 

Ala.—^Hattemer v. State Tax Commis¬ 
sion, 177 So. X?6. 233 Ala. 44— 
Holt V. Long. 174 So. TiO, 204 Ala. 
369—Doby v. State Tax Commis¬ 
sion. 174 So. 230. 204 -\la. ISO- 
State V. Sellers. 9 So.2d 19. 20 Ala. 
App. 512, certiorari denied 9 So.2d 
20. 243 Ala. IIS—Corpns Jnzis 

quoted la Garlington v. City of 
Eirraingham. 125 So. 208, 210, 23 
Ala.App. 2S2, certiorari denied 125 
So. 229 Ala. SOS. 

Ark,—Wiseman v. Gillioz, 9$ S.W.2d 
459. 192 Ark. 950. 

Cab—Pacific Electric Ry. Co. ▼. I>e- 
partrr.ent of Motor Vehicles. 4$ P. 
2d 657, 4 Cal.2d ISl—Corpus Jtirfs 
cited la Connelly v. State, 164 P.2d 
60, 54. 72 Cal.App.2d 67—Ex parte 
Gundel^nger, 262 P. 465, S7 Cal. 
App. 636. 

Fla.—^Harper t. England, 16S So. 403, 
124 Fla. 296—Oorptu dtiris died la 
Robinson v. Fix, 151 So. 512, 113 
Fla. 151. 

Ga.—Standard Oil Co. of Kentucky v. 
State Revenue Commission. 176 S. 
E. 1, 179 Ga. 371—Tyner v. Wlns- 
lett, 162 S.EL S07, 174 Ga. 267— 
HcMath V. State, 147 S.E. $99, 39 
Ga.App. 541. 

IlL—^People V. Deep Rock Oil Cor¬ 
poration. 173 N.E. 572, 343 111. 
3S8. 

Kan.—^State Tax Commission t. 
Board of Education of Holton, 73 
P.2d 49, 146 Kan. 722, 115 A.IuR. 
1401. 

Ky.—Commonwealth Life Zna Co. v. 
City of Paducah. 52 S.W.2d 704. 244 
Ky. 756—City of Louisville v. 
Cromwell, 27 S.W.2d 377, 233 Ky. 

621. 

La.—State v. I^ttsburgh Testing 
Laboratory Corporation, 13 So.2d 
710, 203 La. 147. 

Minn.—C. Thomas Stores Sales Sys¬ 
tem y. Spaeth. 297 K.W. 9, 209 
Minn. 604. 

Mo.—American Bridge Co. v. Smith, 
179 S,W.fd 12, 352 Mo. 616, 157 A. 
LibB. 798, certiorari denied 65 S.CL 


37, 323 U.S. 712, 89 L.Ed. 573—Mis¬ 
sissippi River Fuel Corporation v. 
Smith. 164 S.W.2d 370, 350 Mo. 1. 
X.M.—^Peisker v. Unemployment 
Compensation Commission, 115 P. 
2d 62, 43 X.M. 307. 

X.O.—McCanless Motor Co. v. Max¬ 
well, ISS S.E. 3S9. 210 X.C. 725. 
Ohio.—Pioneer Linen Supply Co. v. 
Evatt, 65 X.E.2d 711. 146 Ohio St. 
24S—^France Co. v. Evatt, 55 N.E. 
2d 632, 143 Ohio St. 455. 

Okl,—Protest of Hyde. 110 P.2d 292. 
ISS Okl. 413—Oklahoma Tax Com¬ 
mission V. Sisters of the Sorrowful 
Mother. 97 P.2d SSS. 1S6 Okl. 339 
—City of Ardmore v. State ex rel. 
Oklahoma Tax .Commission, 32 P. 
2d 728, 16S Okl. 316. 

Or.—Portland v. Kozer, 217 P. 523, 
lOS Or. 373. 

Pa.—Commonwealth v. McKinley- 
Gregg Automobile Co.. 28 A.2d 919. 
S45 Pa. 544. 143 A.L.R. 5S2—Com¬ 
monwealth V. Clark, 25 A.2d 143, 
344 Pa. 155—^Blauner's v. City of 
Philadelphia, 198 A. 8S9, 330 Pa. 
842—Philadelphia Ass’n of Linen 
Suppliers v. City of Philadelphia, 
12 A.2d 7S9, 139 Pa.Super. 560. 
Tenn.—Tennessee Oil Co. v. McCan¬ 
less, 157 S.W.2d 267, 178 Tenn. 683, 
rehearing denied 162 S.W.2d 1081, 
178 Tenn. 6S3, appeal dismissed 63 
S.Ct. 34. 817 U.S. 588. 87 L.Ed. 
4S2. 

Wash,—^Yakima Fruit Growers Ass'n 
V. Henneford, 60 P.2d 62, 187 Wash. 
253. 

Wyo.—^Texas Co. v. SiefrSed, 147 P. 
2d 837, 60 Wyo. 142, rehearing de¬ 
nied 150 P.2d 99, 60 Wyo. 142. 

37 C.J. p 237 note 21. 

Contempozaaeoiui constmetloii 
Failure of legislature to enact 
amendment excusing government 

agencies from paying gasoline tax, 
after administrative agencies had 
construed statute as not exempting 
them, evidenced legislative construc¬ 
tion of constitutional provision ex¬ 
empting public property from tax.— 
City of Louisville v. Cromwell, 27 
S.W,2d 377. 233 Ky. 828. 

County levy 

Z^rovision for exemption from 
county levy is subject to same rule 
of strict construction as exemption 
from state levy.—Henry v. McCor¬ 
mack Bros. Motor Car Co., 167 So. 
256, 236 Ala. 196. 

Exemption of hnsiness ftom one 
of two i^zMlflgo taxes to which it 
would otherwise be subject will not 
exempt it from the other tax.—State 
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V. Bridgert, 189 S.B. 860, 211 N.C 
235. 

Sales tax on purchaser 

Where the sales tax is Imposed on 
the purchaser, and the seller, al¬ 
though he collects it, is without any 
personal obligation to pay it, sales 
by institutions and entities exempted 
from liability for the tax are not 
exempted.—City of Covingrton v. 
State Tax Commission, 77 S.W.2d 
386, 257 Ky. 84. 

88 . Ga.—Cook v. Cobb, 33 S.R2d 
366, 72 Ga.App. 150. 

87. Wyo.—State v. Capital Coal Co., 
88 P.2d 4S1. 54 Wyo. 176. 

88 . Ala.—State v. Sellers, 9 So.2d 
19, SO Ala.App. 512, certiorari de¬ 
nied 9 So.2d 20, 243 Ala. 118. 

Fla.—Corpus ynzis cited in Robin¬ 
son V. Fix, 151 So. 512, 118 Fla. 
151. 

N.a—Ooipus Juris quoted in McCan¬ 
less Motor Co. v. Maxwell, 188 S. 
E. 389. 390, 210 N.a 725. 

87 C.J. p 237 note 21, 

89. Ala.—Corpus Juris quoted in 
Garlington v. City of Birmingham, 
125 So. 208, 210, 23 Ala.App. 282, 
certiorari denied 125 So. 210, 220 
Ala. 338. 

CaL—Corpus Juris cited in Connollv 
V. State, 164 P.2d 60, 64, 72 Cal. 
App.2d 67. 

Fla.—^Harper v. England, 168 So. 403, 
124 Fla. 296. 

Wash.—^Fisher’s Blend Station v. Tax 
Commission of Washington, 45 P. 
2d 942, 182 Wash. 163, amended on 
other grounds Fisher's Blend Sta¬ 
tion V. State Tax Commission, 49 P. 
2d 1151, 182 Wash. 163, reversed 
on other grounds Fisher's Blend 
Station V. Tax Commission of 
State of Washington, 56 S.Ct. 608, 
297 U.S. 650, 80 L.Ed. 956. 

37 C.J. p 238 note 22. 

90. Wash.—Yakima Fruit Growers 
Ass'n v. Henneford, 4? P.2d 831, 
182 Wash. 437, 100 A.L.R. 435. 

Building materials 

(1) The words **biiildiag materi¬ 
als," as used in statute exempting 
from chain store tax businesses en¬ 
gaged exclusively in sale of lumber 
and building material, are not tech¬ 
nical words and such words are used 
in broadest but ordinary sense of 
the words and include anything es¬ 
sential to the completion of a build¬ 
ing or structure of any kind for the 
use intended.—Mutual Lumber Co. 
V. Sheppard* Tex.Civ.App., 173 B.W. 
2d 494. 



53 C.J.S. 


LICEXSES 


It docs not justify a disregard of the plain letter of | 
the statute or constitution, or the inclusion therein j 
of a provision that is not fairly to be implied,^^ or 
permit a change of its language so as to give it 
a meaning not intended.^2 ^ strained construc¬ 
tion adverse to the real intention of the legislature 
is unwarranted.®^ 

It is not necessary, in order to exempt a particu¬ 
lar occupation or privilege, that it be expressly 
named and exempted;®^ the same result may be 
accomplished by stating that a certain person or 
corporation is exempt®^ or by any other form of 
expression that clearly discloses such an inten¬ 
tion.®® However, an enumeration of particular 
exemptions generally excludes others not ex¬ 
pressed,®^ although an intent to tax a nontaxable 
subject will not be implied therefrom.®® On the 
other hand, a general license pro\usion prohibiting 
anyone from carrjHng on any business, trade, pro¬ 
fession, or calling without a license so to do does 
not give a general authorization to carry on vrith- 
out a license any thing which is not a business, 
trade, profession, or calling.®® A statute regulating 
a particular occupation, which provides that no pro¬ 


§ 31 

vision of it shall apply to persons practicing a 
named occupation, prevents any part of the defini¬ 
tion of the occupation regulated from being ap¬ 
plied to the exempted occupation.®' 

The rule of strict construction against exemp¬ 
tions has been held inapplicable to municipalities.- 
However, other authority has held counties and 
municipalities impliedly exempt from such taxes 
where they are not expressly imposed on them, 
as considered infra subdivision c (6‘l of this sec¬ 
tion, and in some jurisdictions it has been held that 
exemptions which will benefit government agen¬ 
cies and projects should be given a normal, rea¬ 
sonable construction rather than a strict construc¬ 
tion against the taxpayer.® 

A statute exempting persons pursuing enumer¬ 
ated trades, businesses, occupations, vocations, or 
professions, has been held to apply to natural per¬ 
sons and not to exempt a corporation engaged in 
an enterprise which requires the services of such 
persons.^ An exemption from the operation of 
a privilege tax of sales of enumerated commodi¬ 
ties when sold by the producer thereof refers to 
sales by the actual producer.® 


(2) The adjective ‘Tbuilding” as 
used to define or describe the noan 
“materiar* or “materials” includes 
all materials essential to erection or 
construction of house or other struc¬ 
ture used for the habitation of men 
or animals or for the protection or 
Shelter of property.—^Mutual Iiumber 
Co. V. Sheppard, supra. 

3>epa3?tmeiLtal mliasr will not be 
^ven weight in construing exemp¬ 
tion which is not of doubtful con¬ 
struction or application.—^Mutual 
Lumber Co. v. Sheppard, supra. 
IKSthod of operatioxL 

In construing an exemption the 
court will presume, where a particu¬ 
lar method of operation is the only 
one in use in the industry involved, 
that the legislature knew that fact. 
—Shell Oil Co. V. Fontenot, 23 So. 
2d 57, 208 La. 234. 

9L Mo.—^American Bridge Co. v. 
Smith, 179 S.W.2d 12, 352 Mo. 613. 
157 A.L.R. 798, certiorari denied 
65 S.Ct. 37, 323 U.S. 712, 89 L. 
Ed. 573. 

N.J.—Public Service Co-ordinated 

Transport v. State Board of Tax 
Appeals. 178 A. 550. 116 NUT-Law 
97. 

Btatatovy definiiioa 
Legislature cannot by mere defi¬ 
nition change emailing which falls in 
category of mechanical pursuits and 
classify it as profession in order to 
avoid constitutional exemption from 
taxation of such pursuits.—State v. 
Cohn, 165 So. 449, 184 tou 53. 


92. Okl.—^Protest of Hyde, 110 P.2d ' 
292. 188 OkL 413. 

93. AIcl—^H attemer v. State Tax 
Commission. 177 So. 156, 235 Ala. 
44—Holt V. Long, 174 So. 759, 234 
Ala. 369. 

Ho refilled coBstznciioa of the lan¬ 
guage employed can be used to dis¬ 
tort the clear intent of the lawmak¬ 
ing body in passing the law.—^State 
V. Southwestern Gas & Blec. Co., 
Tex., 193 S.W.2d 675. 

94. Tenn.—^Knoxville & O. R. Co. v. 
Harris, 43 S.W. 116. 99 Tenn. 6S4, 
53 Xi.R.A. 921. 

95. Tenn.—^Knoxville & O. R. Co. T. 
Harris, supra. 

90. Tenn.—^Knoxville & O. R. Co. t. 
Harris, supra. 

97. Ark.—Cook v. Wilson, 187 S.W. 
2d 7, 208 Ark. 439, affirmed in part 
and reversed in part on other 
grounds 66 S.Ct. 663, 327 U.S. 474, 
90 L.Ed. 793. mandate conformed to 
•and recalled in part 193 S.W.2d 
818. 

Fla.—Security Feed db Seed Co. v. 

Lee, 189 So. 869. 138 Fla. 592. 
Ga.—Standard Oil Co. of Kentucky 
▼, State Revenue Commission, 176 
S.R 1, 179 Ga. 371. 

HL—People V. Deep Rock Oil Corpo¬ 
ration, 175 N.11 572. 343 XU. 3SS. 
Iowa.—State v. City of I>cs Moines. 

266 N.W. 41, 221 Iowa 642. 

Or.—Portland v. Koxer, 217 P. 833, 
108 Or. 975. 

Pa.—MUler t. Kirkpatrick. 29 Pa. 
226. 


Tenn.—Sheely v. McLemore. 284 S.W. 
61, 153 Tenn. 49S. 

Wash.—City of Spokane v. State, 89 
P.2d 826. 198 Wash. 682. 

9a Utah.—Union Stock Yards v. 
State Tax Commission of Utah, 71 
P.2d 542. 93 Utah 174. 

Xntezstate commerce 

A statute exempting only Intra¬ 
state freight charges has been held 
not to imply that interstate move¬ 
ments were taxable, since interstate 
transportation could not be so taxed 
no matter what the statute provided. 
—^Union Stock Yards v. State Tax 
Commission of Utah, supra. 

99- D.C.—Busey v. District of Co¬ 
lumbia, 129 P.2d 24. 75 U.S.App.D.C 
332, vacated on other grounds 63 
act. 1277, 319 U.S. 579, 87 I-.Ed. 
1398, mandate conformed to 138 F. 
2d 592, 7S U.S-APP.D.C. 189. 

1. Fla.—^Brown v. Watson, 156 So. 
327, 116 Fla. 56. 

2- HI.—People V. Deep Hock Oil 
Corporation, 175 K.B. 572, 343 IIL 
3$S. 

3- Cal.—^Yosemite Portland Cement 
Corporation v. State Board of 
Xkjualization of California, 19$ P. 
2d 39, 59 Cal.App.2d 99. 

4b La.—State Pittsburgh TeeUfig 

Laboratory Corporation, 19 Chxld 
710, 203 La. 147-~Stale T- Serviot 
Galvanising Works, App« 1 8o,9d 
357. 

5. Fla.—Security Feed 4b Seed Ca v. 
Lea. 189 8a 169. 198 Fla- 692-^ 
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An amendment which makes exemptions,® or 
which indicates that the prior statute did not make 
such exemption,’^ is not retroactive so as to ex¬ 
empt from license or other excise taxes which were 
due prior to the amendment. However, where such 
an amendment is intended merely to clarify an ex¬ 
emption already provided for in general terms or 
to exclude from the tax a subject never intended 
to have been included therein, it has been held that 
it will be applied retroactively to the taxing act 
as it existed prior to the clarifying amendment,® 
and will not be held to indicate that prior to its 
enactment a tax was levied on the item specifically 
exempted,® although it \rill not add additional ex¬ 
emptions to those which actual^ were already giv- 
en.i® An amendment which exempts a particular 
subject from the tax, or which applies the tax to 
it, enacted at a time when the application of the 
tax to that subject is being litigated, will justify an 
inference that it was made for purposes of clarifi- 
cation.1^ An exemption from an occupation tax 
on the proceeds from sendees will not be allowed 
where, prior to the time such sendees were ren¬ 
dered, the statute was amended so as to extend the 
tax to them.i- After an amendment has excluded 


sales of sendee from an exemption pro^dsion, sales 
of transportation arc no longer exempt from tax- 
ation.i® 

Extent of exemption. A person -who is exempt 
by statute from all licenses may pursue as many 
different occupations as he pleases, without pro¬ 
curing a license for any one of them.^^ An ex¬ 
emption from the necessity of requalifying for a 
particular occupation has been construed to ex¬ 
empt an applicant from the necessity of requalify¬ 
ing as to his skill and ability, but not from giving 
proof of his freedom from infectious and contagious 
diseases.^® 

Deliberate avoidance of fax.^ The fact that the 
terms and form of a transaction were deliberately 
framed so as to bring it within an exemption and 
avoid payment of a tax thereon will not cause the 
exemption to be disregarded.^® 

The burden of establishing the exemption is on 
the taxpayer who claims it,^^ ^rho must bring him¬ 
self clearly within the exemption provisions and 
if there is any doubt the uncertainty will be re¬ 
solved against the exemption.^® 


Lii^rgett Drus Co. ▼. Lee. 171 So. 
326, 126 Fla. 359. 

a. Iowa.—Kennedy t. State Board of 
Assessment and Review, 276 N.W. 
205, 224 Iowa 405. 

Jj/L —State V. El Rito Transp. Co., 
190 So. SOS. 193 La. 54S^tate v. 
Xew Orleans. 4 So. S91, 40 Ija.Ann. 
697. 

Ohio.—Kishman Fish Co. v. Glander, 
17 Ohio Stipp. 44. 

Amendments srenerally see supra 9 

14. 

Retroactive operation of license act 
or ordinance generally see supra 9 
13. 

7. Colo.—People v. City and County 
of Denver. 272 P. 629. S4 Colo. 576. 
Iowa.—Kennedy v. State Board of 
Assessment and Review, 276 XW. 
205, 224 Iowa 405. 

Ohio.—Kishman Fish Co. v. Glan¬ 
der, 17 Ohio Supp. 44. 

Utah.—Salt Lake Union Stock Yards 
T. State Tax Commission of Utah, 
71 P.2d 538, 93 Utah 166. 
n. Cat—Coca-Cola Co, v. State Bd. 
of ISqualiuition. 156 P.2d 1, 25 Cat 
2 d 918. 

La.—Shell Oil Oo. v. Fontenot, 23 So. 
2d 67. 208 La. 234. 

9u La.—Shell Oil Co. t. IFOntenot, 
supra. 

la Ohio.—^Bailey t. Evatt, 53 X.B. 

2d S12, 142 Ohio SL 616. 
uu Cat—Standard Oil Co. of Cal¬ 
ifornia T. Johnson. 147 P.2d 577, 
24 Cal.2d 40—^Union League Club v. I 


Johnson, 115 P.2d 425. 13 Cal.2d 
275. 

ISL Wash.—Ryan v. State, 61 P.2d 
1276, 188 Wash. 115, affirmed Ryan 

V. State of Washington, 58 S.Ct 
233. 362 U.S. 186, 82 L.Ed. 187. 

13. Wyo.—State v. Holly Sugar Cor¬ 
poration, 116 P.2d 847. 57 Wyo. 
272. 

X4L Ga.—^Hartfield v. Columbus, 34 

S. E. 288, 109 Ga. 112. 

Oonirty fair associations 

County fair association organized 
under statute exempting its proper¬ 
ty and money from all forms of tax¬ 
ation may conduct amusements emd 
other attractions in connection there¬ 
with, without payment of occupation¬ 
al license tax.—Carswell v. State ex 
rel. Harlowe, 159 So. 15, 118 Fla. 72. 

15. Ga.—^Eason v. Morrison, 182 S.E. 
163, ISl Ga. 322. 

16. Cal.—Standard Oil Co. of CaU- 
fomia V. Johnson, 147 P.2d 577, 34 
CaL2d 40, prior opinion 135 P.2d 
638. 

17. Ark.—Wiseman v. Gillioz, 96 S. 

W. 2d 459. 192 Ark. 950. 

Cal.—Connolly v. State, 164 P.2d 60, 
72 Cal.App.2d 67. 

Colo.—^Bedford v. Hartman Bros., 89 
P.2d 584, 104 Colo. 190. 

Fla.—^Harper v. England, 168 So. 403, 
124 Fla. 296. 

XT.—^Mounting & Finishing Co. v. 
McGoldrick, 60 N.E.2d 825, 294 X 

T. 104. 

Ohio.—^Pioneer Linen Supply Co. v. 
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B\^tt, 65 XB.2d 711, 146 Ohio St 
248. 

Pa.—Commonwealth v. Clark, 25 A. 

2d 143, 344 Pa. 155. 

When role inapplioable 

General rule that burden is on 
taxpayer to prove any claim to ex¬ 
emptions was inapplicable where 
taxpayer kept its books the period 
of time required by statute and 
thereafter without fault disposed of 
them without examination by depart¬ 
ment of finance, and was not in pos¬ 
session of evidence to prove correct¬ 
ness of claimed exemptions.—Hoff¬ 
man & Morton Co. v. Department of 
Finance, 26 XJB.2d 513, 373 Ill. 116. 

18. CaL—Connolly v. State, 164 P.2d 
60, 72 CalA.pp.2d 67. 

Kan.—Warren v. Fink, 72 P.2d 968, 
146 Kan. 716. 

Showing required 

Statute prohibiting municipal cor¬ 
porations from assessing tax on cot¬ 
ton or on any other agricultural 
products raised in state or sales 
thereof for three months was held 
inapplicable to exbmpt vendors of 
perishable faim products from occu¬ 
pation tax, where vendors did not 
show that products handled by them 
were raised within state.—City of 
Atlanta v. Goodman, 189 S.E. 829, 183 
Ga. 834. 

19. Ala.—State v. Sellers. 9 So.2d 19. 
30 AlcuApp. 512. certiorari denied 
9 So.2d 20, 243 Ala. 118—CJorpns 
Juris quoted in Garllngton v. City 
of Birmingham, 125 So. 208, 210. 
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a Particular Exemptions 

(1) In general 

(2) Articles, persons, or transactions 

otherwise taxed 

(3) Charitable, educational, and reli¬ 

gious institutions 

(4) Co-operative associations 

(5) Disabled or indigent veterans 

(6) Governmental agencies and instru¬ 

mentalities 

(7) Farmers and sales of food and farm 

products 

(8) Mechanical trades and pursuits 

(9) Casual, isolated, or occasional sales 

(10) Property sold for use or consump- 
• tion in production of other prop¬ 
erty 

(11) Gasoline and other motor fuel taxes 
(1) In General 

Under the varIouS|Statute8 numerous classes of sales, 
uses, transactions, occupations, and persons are exempt 

23 Ala.App. 282, certiorari denied 
125 So. 210. 220 Ala, 338. 

Iowa,—^Dain Mfg. Co. of Iowa ▼, 

Iowa State Tax Commission. 22 X. 

W.2d 786. 

La-—State v. Pittsburgh Testing 
laboratory Corporation. 13 So.2d 
710. 203 La. 147. 

Or,—^Portland v. Kozer. 217 P, 833, 

108 Or. 375. 

20. Utah.—B. C. Olsen Co. v. State 
Tax Commission, 168 p.2d 324. 

Wyo.—State Board of Equalization v. 

Argo Oil Corporation. 94 P.2d 158. 

54 Wyo, 512, followed In State 
Board of Equalization v. Mountain 
Producers Corporation, 94 P.2d 160, 

55 Wyo. 3, and State Board of 
Equalization ▼. Mid-West Oil Co.. 

94 P.2d 160, 55 Wyo, 1—State 
Board of Equalization v. Stanolind 
Oil & Gas Co.. 94 P.2d 147, 54 Wyo. 

521—State Board of Equalization 
of Wyoming v. Stanolind Oil & Gas 
Co., 65 P.2d 1095, 51 Wyo. 237— 

State Board of Equalization of Wy¬ 
oming T, Oil Wells Supply Co., 65 
P.2d 1093, 61 Wyo. 226. 

Manufacturer as subject to license 
see supra § 5. 

ZL Cal.—^American Distilling Co. t. 

State Board of Equalization, 131 P. 

2d 609, 55 Cal.App.2d 799v 
Colo.—Carpenter v. Carman Distrib¬ 
uting Co., 144 P.2d 770, 111 Colo. 

566. 

Okl.-^olb€rt Mill & Peed Co. v. Ok¬ 
lahoma Tax Commission, 109 P. 

2d 504. 188 OkL 366. 

Wyo.—State Board of Equalization 
of Wyoming v. Oil Wells Supply 
Co., 65 P.2d 1093, 51 Wyo. 226. 

I>ispo8ition of pzodnot 
Under statutory definition of ex- 


from various sales, use. occupational, privilege, license, or 
other excise taxes or requirements. 

Statutes imposing use or retail sales taxes fre¬ 
quently contain an express exemption in favor of 
wholesale sales-® and sales or purchases for re- 
sale.2l Also, under some statutes, sales for less 
than a specified amount are exempted from the 
tax;22 but the mere fact that the sale is for such 
a small sum that no coins or currency of that par¬ 
ticular denomination, or other fractional medium 
of exchange, are immediately available does not 
preclude the sale from being taxable.23 
Particular sales, uses, transactions, businesses, or 
occupations which under varying provisions of the 
different statutes are exempt from sales, use, or 
prii-ilege taxes include sales of automobiles taken 
in part pajTnent on the sale of new automobiles,-^ 
machines used in manufacturing tangible person- 
alty,25 materials used in the performance of a con¬ 
struction contract with the federal or state gov¬ 
ernment or other entities named in the exemption 
provision,^® newspapers, agricultural or religious 

effective date of the statute are not 
exempt.—S. R. Thomas Auto COw v. 
Wiseman. 93 S.W.2d 138, 192 A* 
5S4. 

Vzade-ias om trB>de4ss 

Exemption of resale of secondhand 
or used articles taken in part pay¬ 
ment In the sale of new articles does 
not exempt resales of used automo¬ 
biles, taken in part payment of other 
used automobiles which had been 
taken In part payment of new auto¬ 
mobiles.—^McCanless Motor Co. v. 
Maxwell, 188 S.B. 389, 210 X.C. 725. 

85. Ala.—Curry ▼. Alabama Power 
Co., 8 So.2d 521. 243 Ala. 53. 

Machines witbin exeauptioxL 

(1) Machines used in manufactur¬ 
ing electricity.—Curry v. Alabama 
Power Co., supra. 

(2) A “transformed* for use in 
generation and distribution of elec¬ 
tricity.—Curry ▼. Alabama Power 
Co., supra. 

Machines not within exemption 

(1) Material used by contractor in 
constructing machines which as a 
finished product and in the hands of 
the user are exempt as **machines 
used in manufacturing tangible per¬ 
sonal property.”—^Layne Central Co. 
V. Curry, 8 So.2d 839. 243 Ala. 165. 

(2) Building material purchased 
and used by contractor in construc¬ 
tion of part of paper mill under con¬ 
tract to add structures to real es¬ 
tate.—^Layne Central 0<x t. Cnny, 
supra. 

8B. Mich.—B. C Mehwi Oow V. IM- 
partment of Bevesnew It K.W.J8 
180. 106 Mldu •€«. 


empt wholesale sale as a sale by 
wholesalers for resale and as not 
including a sale to users or consum¬ 
ers not for resale, and of retail sales 
as all sales except wholesale sales, 
exemption depends entirely on the 
disposition of a purchased product by 
the buyer.—Carpenter v. Carman Dis¬ 
tributing Co., 144 P.2d 770, 111 Colo. 
566. 

Sale* held not lor rwssla 
(1) Generally. 

Cal.—Kirk v. Johnson, 99 P.2d 279. 
37 Cal.App.2d 224. 

X.Y.—^Mounting & Finishing Ca v. 
McGoldrlck. 60 N.E.2d 825. 294 X. 
Y. 104. 

Utah .—H C. Olsen Co. v. State Tax 
Commission, 168 P.2d 324. 

<2) Sales of ice to vegetable pack¬ 
ers for icing vegetables in carload 
I lots were not sales for resale not- 
j withstanding ice was sometimes dis¬ 
posed of at a profit after the produce 
i reached the market.—^People v. Puri- 
I tan Ice Co., ISl P.2d 1. 24 Cal.2d 645 | 
—^People V. Monterey County Ice & 
Development Co.. 84 P.2d 1069, 29 
CaI.App.2d 421. 

(3) A manufacturer and seller of 
bottled soft drinks did not purchase 
bottle caps for ^•resale** so as to 
make the sale a **wholesale sale.’*— 
Poer V. Curry, 8 So.2d 418. 243 Ala. 
76. 

88. Ohio.—Winslow-Spacarb. Inc., v. 
Evatt, 59 X.E.2d 924, 144 Ohio St. 
471. 

33L Utah.—W. F. Jensen Candy Co. 
T. State Tax Commission, 61 p.2d 
629, 90 Utah 359. 107 A.L.R. 261. 
86. Data of tzadaJn 
Automobiles taken in trade prior to 
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publications, and magazines,^^ used motor vehi¬ 
cles,** articles, commodities, or transactions ex¬ 
empted by the federal or state constitution,29 and 
of articles sold within the state which, if the tax 
were imposed on such articles when purchased out¬ 
side the state or in interstate commerce, would be 
unconstitutional;*^ sales made in interstate com¬ 
merce sales to consumers in carload lots or 
in larger quantities 2 transactions in which pur¬ 
chaser of goods transfers them to others in whose 
behalf they are purchased that portion of a busi¬ 


ness consisting of the processing and curing of 
meats, their products and by-products receipts 
from the services and transactions of mutual sav¬ 
ings banks receipts from sales or rents of real 
estate businesses engaged exclusively in the sale 
of lumber and building materials professions 
and of dealers in enumerated products.39 

Other transactions and classes of persons exempt¬ 
ed from various sales, use, occupational, privilege, 
license, or other excise taxes or requirements in¬ 
clude cash buyers clerks firms engaged in 


27« »c«sines exompt^d 

All magazines, not merely agricul¬ 
tural or religious magazines, were 
exempted.—Long v. Poulos, 174 So. 
230, 334 Ala. 149. 

sa. Ala.—^Doby v. State Tax Com¬ 
mission, 174 So. 233, 234 Ala. 150. 

29l JLftsT iaierstaaa charaotor lost 

The exemption will not exempt ar¬ 
ticles brought into the state from 
another state where the ssiles have 
lost the characteristics of interstate 
commerce.—Southern Kraft Corpora¬ 
tion V. Hardin, 169 S.\\r.2d 637, 205 
Ark. 512. 

30. Sals of barge was held not with¬ 
in the exemption.—In re Los Angeles 
Lumber Products Co., D.C.Cal., 45 P. 
Supp. 77. 

31. Mo.—^American Bridge Co. ▼. 
Smith, 179 S.W.2d 12. 852 Mo. 616, 
157 A.L.R. 79S, certiorari denied 
65 S.Ct. 37, 323 U.S. 712. S9 L-Ed. 
573. 

Validity of tax on sale or use of 
property in interstate commerce 
or on privilege of dealing in goods 
in Interstate commerce see Com¬ 
merce S§ 111-118. 

Brokem piokaga znle 

The statute exempting, from sales 
tax, sales made in interstate com¬ 
merce, was not applicable to gas 
sales which were controlled by the 
broken package rule.—^Mississippi 
River Fuel Corporation ▼. Smith, 164 
S.W.2d 370. 350 Mo. 1. 

3S. Salsa sot sxemptaa 

Items which when annexed to the 
soil became a part of the real estate 
were held not within exemption.— 
Wood Preserving Corporation v. 
State Tax Commission, 179 So. 254, 
235 Ala. 438. 

33. U.S.—^District Grocery Stores ▼. 
District of Columbia, D.C.D.C., 24 
F.Supp. 447. 

34. Pa.—Commonwealth t. Pried d: 
Reineman Packing Co., 198 A. 801, 
330 pa. 124—Appeal of Clark. Com. 
Pt, 15 Xorthumh.Legjr. IL 

Pi'oesaatag and caring 

U) The fair meaning of **curing** 
ia to he determined by general usage 
and the evidence offered.—Common¬ 


wealth V. Fried & Reineman Pack¬ 
ing Co.. 193 A. 501, 330 Pa. 124. 

(2) Production of lard is within 
exemption.—-Commonwealth v. Pried 
& Reineman Packing Co., supra. 

(3) The placing of fresh dressed 
meat in cold storage does not con¬ 
stitute processing and curing within 
the exemption.—Commonwealth v. 
Clark, 25 A.2d 143, 344 Pa. 155. 

36. Beoeipts f^om hotela taken In 
mortgage foreclosures by mutual 
savings banks are within exemption. 
—^Emigrant Industrial Sav. Bank v. 
McGoldrick, 50 X.Y.S.2d 955, 268 
App.Dlv. 277. 

36. X.Y.—Empire City Subway Co. 

V. McGoldrick, 62 X.Y.a2d 726, 

271 App.Div. 50. 

37. Tex.—^Mutual Lumber Co. v. 

Sheppard, Civ.App., 173 S.W.2d 494. 

Poxpose of exemption was to en¬ 
courage construction of buildings of 
all kinds, thus creating permanent 
and valuable properties subject to 
taxation.—Mutual Lumber Co. v. 
Sheppard, supra. 

Bumher and building matezlals 

(1) The words “lumber and build¬ 
ing material** includes every kind of 
lumber and building materials ordi¬ 
narily sold by persons engaged ex¬ 
clusively in such businesses and used 
in, and essential to completion of, 
any edifice, structure, erection, foun¬ 
dation built or constructed, designed 
for use In position in which it is 
fixed,—^Mutual Lumber Co. v. Shep¬ 
pard, supra. 

(2) Gears, tails and fans, sucker 
rods and cylinder barrels for wind¬ 
mills are “building materials” with¬ 
in exemption.—^Mutual Lumber Co. v. 
Sheppard, supra. 

(3) Cedar fence posts, barbed wire, 
red picket fences, staples and hasps, 
bolts and washers, padlocks, iron 
and clay sewer pipe, cast and galvan¬ 
ized iron pipe^ pipe fittings, bathtubs, 
commodes, sinks, lavatories, gas wa¬ 
ter heaters, electric light fixtures, 
electric switches, electric receptacles, 
electric receptacle plates, porcelain 
insulating tubes, porcelain knobs for 
electric wiring, electric wire, gas 
burners, metal grills, thermostats, 
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exhaust grills for attic fans, tlmostat 
electric switches, and septic tanks 
are “building materials** within ex¬ 
emption.—^Mutual Lumber Co. v. 
Sheppard, supra. 

<4) Hand tools, such as paint 
brushes, glass cutters, saws, ham¬ 
mers, axes, files, chisels, screw driv¬ 
ers, planes, hatchets, bits, shovels, 
hoes and rakes are not **building ma¬ 
terials** within exemption.—Mutual 
Lumber Co. v. Sheppard, supra. 

38. DetezminatioBL of pzofesfdoit 
Licensing and supervision of ac¬ 
tivities are unsatisfactory standards 
by which to determine whether an 
occupation is a ‘‘profession** rather 
than a “trade** or “business.**— 
Teague v. Graves, 27 N.Y.S.2d 762, 
261 App.Div. 652, affirmed 83 N.E.2d 
222. 287 X.Y. 549. 

!ehe vooatioxL of industrial design., 
ing is a “profession** rather than a 
“trade** or “business.**—^Teague v. 
Graves, supra. 

39. Fezsons also engaged in other 
businesses 

Statute exempting dealers in oil 
and gas well supplies and eaulpment 
covers only the oil and gas well sup¬ 
ply business, and persons engaged in 
that business are not exempted when 
engaged in other taxed businesses.— 
Hurt V. Cooper, 110 S.W.2d 896, ISO 
Tex. 433, certified Questions conform¬ 
ed to, CivJlpp., 113 S.W.2d 929. 

4a Payment by check 
Buyer who makes payments by 
check is not a cash buyer within the 
exemption. 

Colo.—^Zeigler v. People, 124 P.2d 693, 
109 Colo. 252. 

X.J.—Duryee v. Zlpkin, 173 A. 794, 
12 XJr.Misc. 523. 

4L La.—^Ballard v. Kimberlin, 68 
So. 197, 137 La, 16—State v. Chap- 
man, 85 La.Ann. 75. 

"Clerk" defined 

“Clerk,** within provision except¬ 
ing clerks from levy of license taxes 
on trades and professions, is a per¬ 
son subject to order and control of 
employer.—State v. Charles B. Wer- 
muth Co., 147 So. 692, 177 La. 83. 

Certified public accountant carry¬ 
ing on profession on his own re- 
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the practice of a profession;^* general merchan¬ 
dise stores laborers a merchant or manufac¬ 
turer engaged in manufacturing and marketing his 
own goods, wares, or merchandise and who has paid 
an ad valorem and other state and county taxes 
newspaper and periodical vendors newsstand 
OTirner whose stand abuts his store in which he is 
in the business of selling newspapers persons en¬ 
gaged in selling goods, wares, or merchandise 
persons practicing beauty culture the hoisting or 
lowering of building materials used in the con¬ 
struction of any building or structure from the re¬ 
quirement of a license for hoisters and riggers 
and various others-^i 

Application to other taxes. Where use taxes and 
sales taxes supplement and complement each other, 
it has been held that a specific exemption from a 
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sales tax of sales of enumerated items which the 
legislature has power to tax also exempts such 
items from the use tax,** although there is also 
authority to the contrary.** It will not be assumed 
that an exemption under a sales tax was intended 
to be applied to a service tax imposed at a later 
date.*^ 

Billboards, signs, or other advertising devices. 
An exemption of signs which advertise the person 
occupying the premises or business transacted there¬ 
on from the application of a statute regulating and 
requiring the licensing of billboards, signs, and 
other advertising devices refers to the premises on 
w’hich, or in immediate proximit}’ to \vhich, the sign 
is located.** It has been held that the advertise¬ 
ment of particular articles or brands of articles 
sold in the business is sufficient to bring a sign with- 


sponsibility under contracts with 
others is not clerk within exemption. 
—State V. Charles B. Wermuth Co^ 
supra. 

48. Tizm not within eacemptioiL 
A firm engaged in developing new 
textile fabrics and working on tech¬ 
nical problems in connection with 
production thereof, and in addition 
buying and selling merchandise for 
its own account and for the account 
of others, was not exempt as a Ann 
engaged in the practice of a "profes¬ 
sion."—-People ex reL Seidman r. 
Graves. 22 N.Y.S.2d 985, 260 App. 
Dlv. S9S. 

43. A gas<Aiae filling stattoa sell¬ 
ing more than forty different arti¬ 
cles for automobile and home tise 
is within exemption.—State v. Com¬ 
er, 290 X.W. 434, 207 Minn. 98. 

44. La.—Ballard ▼. Kimberlln, 68 
So. 197, 137 La. 16. 

4& Tenn.—Murfreesboro Bread & 
Ice Cream Co. v. Town of McMinn¬ 
ville, 68 S.W.2d 936, 167 Tenn. 260. 
4& Song sheets sold in streets were 
•*njerchandise" and not periodicals.— 
People V. Samuels, 28 N.T.S.2d 113. 

47. X.T.—People v. Levitt, 34 N.T.S. 
2d 258. 178 Misa 320. 

48. Persons not within ezamption. 
The exemption does not extend to 

all sales of personal property and 
does not Include persons selling 
stocks and bonds.—^Ex parte Gimdel- 
flnger, 262 P. 465, 87 Cal.App. 636. 

49. Pla.—Brown v. Watson, 156 So. 
327, 116 71a. 56. 

Weaning of <<l»eanty enltnre^ 

(1) In the absence of a statutory 
definition the ordinary sources of 
knowledge must he looked to for its 
definition.—Brown t. Watson, supra. 

(2) Within exemption provision 
“beauty culture” means science of 
improving personal appearance, em- 
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bracing care of skin, hair, hands and 
nails, teeth and body, to make them 
conform to standard regarded by 
current generation as beautiful.— 
Brown v. Watson, supra. 

Bxtent of examptioa 

(1) Persons practicing beauty cul¬ 
ture as a known and recognized class 
of special practitioners, as well as 
the practice of the art of beauty cul¬ 
ture, are exempt from the whole bar¬ 
ber act.—^Brown v. Watson, supra. 

<2) Persons practicing beauty cul¬ 
ture do some of the things which, 
standing alone, would be "harbertng," 
as clipping a woman’s hair, without 
being a "barber." where clipping hair 
is incident to practice of beauty cul¬ 
ture.—^Brown v. Watson, supra. 

SO. N.Y.—People ▼. Olsen, 32 N.Y.S. 
2d 68. 

Fnzpose of requirement for license 
is to protect the public from injury 
from objects which might fall in the 
process of hoisting or lowering ar¬ 
ticles on outside of buildings.—^Peo¬ 
ple V. Olsen, supra. 

OpexatlOBS within sxsmpttoa 

(1) Hoisting or lowering opera¬ 
tions in construction of a new build¬ 
ing and not those in the alteration 
or remodeling of an exisUng struc¬ 
ture are within the exemption.—Peo¬ 
ple V. Olsen, supra. 

(2) Construction of penthouse as 
additional story oq existing building 
was within exemption.—People v. 
Sherry. 55 N.Y.S,2d 776. 185 Mlsc. 
64. 

52 ^ Ala.— Hattemer t. State Tax 
Commission, 177 So. 156, 235 Ala. 
44. 

Md,—State v. Backus Chevrolet Co., 
184 A. 160, 170 Md. 307. 

Tex.— State v- Stack, CiT.ApPn 199 
S.W.2d 70L 
YiaveSing salesMaa 
Exemption of traveling sslesmen 
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taking orders without delivering 
goods from municipal tax or license 
does not include persons soliciting 
subscriptions to magazines to be 
mailed in future.—Southern Rural- 
ist V. City of Carrollton, 149 S.E. 882, 
169 Ga. 112. 

Yending mscTriues 

<1) Electric phonographs were not 
"service vending machines" within 
statutory provision exempting serv¬ 
ice vending machines from occupa¬ 
tional tax on coin-operated vending 
machines.—Sheppard v. Glebel, Tex. 
Civ.App., 110 S.W.2d 166. 

(2) Under statute taxing vending 
machines, with increased tax on mar¬ 
ble machines, proviso that provision 
of this "subdivision" should not ap¬ 
ply to pay telephones and certain 
other machines exempted such ma¬ 
chines from entire tax and not mere¬ 
ly from increased tax levy on marble 
machines.—Ex parte Day, 76 S.W.2d 
1060, 127 Tex.Cr. 367. 

52. Utah.—Union Portland Cement 
Co. V. State Tax Commission, 176 
P.2d 879. 

53 . U.S.—In re Los Angeles Lumber 
Products Co., D.C.Cat, 45 P.Supp. 
77. 

54. Colo.—Carpenter v. Carman Dis¬ 
tributing Co., 144 P.2d 770, 110 
Colo. 566. 

5&I Mass.—^Attorney General v. J. P. 
Cox Advertising Agency, 10 N.B.2d 
253. 298 Mass. 383. 

Right of owner abutting highway to 
display advertising matter gener¬ 
ally see Highways 5 141. 

Sign, held not on premises 
Sign on roof of multiple steer 
building which mdvertised brand of 
article sold in store locsted on tka 
ground floor was not on premises 
within meanliig of Urn exsmsptkmr— 
Attorney Geneml v- J. F. Oe« 

I verUsing Agency, sopen. 
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in such an exemption, and that it need not indicate 
the general character of the store,but there is 
also authority to the contrary,^^ 

Property not obtainable in state. Under statutes 
so providing, property not readily obtainable in the 
Statens and directly used in manufacturing or serv¬ 
icing tangible personalt>' for retail salens is exempt¬ 
ed from use taxes. Such an exemption does not 
apply to an article an order for which is filled in 
the ordinary course of trade.®*^ 

Stand-by equipment. An exemption from a tax 
imposed on machinery or apparatus used for stand¬ 
by or emergency purposes is allowed under statutes 
providing therefor.®^ 

Waiver, The right to rely on an exemption from 
a sales tax is waived by the addition by the seller 


o3 C, J. S, 

of the amount of the tax to the selling price of the 

article sold.®^ 

% 

(2) Articles, Persons, or Transactions Oth¬ 
erwise Taxed 

In the abeence of a statute providing otherwise, par¬ 
ticular articles, transactions, occupations, or classes of 
persons are not exempted from sales, use, occupational, 
privilege, license, or other excise taxes or requirements 
; by the mere fact that they are otherwise taxed or 11- 
! censed. 

j Sales of enumerated articles are not exempted 
•' from a special excise tax thereon because they are 
a part of a business or occupation which is taxed 
on the basis of gross sales or receipts,®® nor does 
the fact that they are specially taxed preclude such 
sales from being considered a part of the business 
or occupation taxed.®^ Also a statute providing for 
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50. HmsB.—Attorney General v. J. P. 

Cox Advertising Agency, supra. 
OOBditloas aot iadUided 
Xo unexpressed condition such as 
that sign must be placed or main¬ 
tained by proprietor of business, or 
at his expense, could be read Into 
statute.—^Attorney General v. J. P. 
Cox Advertising Agency, supra. 

Zfe is snffleient that the sign ha 
located on premises on which busi¬ 
ness is transacted in good faith, and 
that sign either indicate business 
or to some appreciable extent adver¬ 
tise it, and contain no other adver¬ 
tising matter.—^Attorney General ▼. 
J. P. Cox Advertising Agency, su¬ 
pra. 

87. Ohio.—City of Cincinnati v- Cri¬ 
terion Advertising Co., 168 X.B. 
227, 32 Ohio App. 472. 

50. Pzioa or value obtaSaed 
Xeither a sai'ing in price nor the 
receiving of some additional value, 
such as necessary expert sei^’lce, 
with the purchase if made outside 
the state makes the article any less 
readily obtainable in the state.—^Dain 
llfg. Co. of Iowa v. Iowa State Tax 
Commission, Iowa, 22 X.W.2d 786. 
QaaUty of mateadals 

<1) An article is not readily ob¬ 
tainable in the state unless it can 
be procured therein in kind and 
quality fairly equivalent to articles 
purchased outside state.—^Dain Mfg. 
Co. of Iowa V. Iowa State Tax Com¬ 
mission. supra. 

(2) The superiority of materials, 
purchased outside state, over materi¬ 
als physically present in state, sub¬ 
ject to purchase and usable for same 
purpose, must be real, not fictitious 
or mere matter of purchaser's indi¬ 
vidual opinion or preference, to ex¬ 
empt him from liability for use tax 
thereon.—I>aln Mfg. Co. of Iowa v. 
Iowa State Tax Commission, supra. 


Quantity obtainable 

Articles readily obtainable in state 
in some quantity may not be pur¬ 
chased outside state in larger quan¬ 
tity without subjecting purchaser to 
use tax thereon, in absence of show¬ 
ing of good faith present need for 
such larger quantity, either for im¬ 
mediate use or for reasonable pro¬ 
tection against future need.—^Dain 
Mfg. Co. of Iowa v. Iowa State Tax 
Commission, supra. 

60. Iowa.—Dain Mfg. Co. of Iowa 
V. Iowa State Tax Commission, su- 
pnu 

Soopu of sxeuptton 

The exemption is not limited to 
materials and equipment not being 
sold by vendors in the state who are 
subject to the state sales tcuc, but 
excludes uses contributing to future 
taxable transactions either by direct 
resale in regular course of business 
or by processing to produce or pre¬ 
pare property or service for future 
sale at retalL—^Dain Mfg. Co. of Iowa 
V. Iowa State Tax Commission, su¬ 
pra. 

IHreot use 

An item used in order to keep a 
machine in condition to do the ac¬ 
tual work of processing is not di¬ 
rectly used In processing.—Dain Mfg. 
Co. of Iowa V. Iowa State Tax Com¬ 
mission, supra. 

0OL Wyo.—Continental Supply Co. v. 
People. 88 P.2d 488, 54 Wyo. 185. 
129 A.D.R. 217. 

AvailahiUty to partioular pnrohaser 
(1) The word “readily" In the 
phrase “readily obtainable" relates 
to trade, bixsiness or industry where¬ 
in particular article purchased is 
used, and, if it is readily obtainable 
generally by those engaged in par¬ 
ticular industry, particular purchas¬ 
er's exigency or knowledge Is Im- 
materiaL—Dain Mfg. Co. of Iowa v. 
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Iowa State Tax Commission, Iowa, 
22 X.W.2d 786. 

(2) Property is not exempt mere¬ 
ly because the purchtiser did not 
know that It was available in the 
state or because it was so located 
that it could be obtained quicker 
from outside the state than from in 
the state.—^Dain Mfg. Co. of Iowa v. 
Iowa State Tax Commission, supra. 

61. La.—State v. Getty, 20 So.2d 546, 
207 La. 89. 

XSmezgenoy purposes 
Fact that casualties, unavoidable 
accidents, and breakdowns occur and 
may be reasonably expected some¬ 
where and at some time in normal 
conduct of any business does not re¬ 
move such occurrences from classifi¬ 
cation of emergencies so as to take 
a stand-by power unit reserved for 
use on such occasions out of ex¬ 
empt classification.—State v. Getty, 
supra. 

‘‘StaaUUby” machine 
The phrase “stand-by machine" in¬ 
cludes any machine or apparatus fur¬ 
nishing mechanical power and which 
is used only on occasions of sudden 
or unexpected breakdown or imavoid- 
able accident, whether it be to do 
work of main power unit in case of 
a breakdown or to furnish power 
when needed for repair work or re¬ 
placement when an unexpected break* 
down occurs ansrwhere else in nor¬ 
mal conduct of business.—State v. 
Getty, supra. 

62. CaL—^People v. Ventura Refining 
Co., 268 P. 347, 204 Cal. 286, re¬ 
hearing denied 283 P. 60, 204 CaL 
286, and followed in People v. 
Richfield Oil Co., 268 P. 355, 204 
CaL 699. 

63. Ga.—Standard Oil Co. of Ken¬ 
tucky V. State Revenue Commis¬ 
sion, 176 S.B. 1, 179 Ga. 371. 

64. Fla.—Security Feed & Seed Co. 
V. Lee, 189 So. 869, 138 Fla. 592. 
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the licensing and regulation of persons rendering 
particular services will not absolve them from an 
occupation or privilege tax based on sales of per¬ 
sonal property.^5 Furthermore a person is not ex¬ 
empt from pajTnent of a privilege or occupation 
tax for the carr>'ing on of a particular occupation 
or trade merely because he holds a license for a 
different occupation or trade®® or because he car¬ 
ries on his operation as a subcontractor for a con¬ 
tractor who has paid a contractor's license.®^ 

On the other hand, under statutes so providing, 
sales of property on which a comparable tax has 
already been paid are exempt from sales or privi¬ 
lege taxes,®® and property which has been sub¬ 
jected to a sales, occupational, or privilege tax is 
exempt from a use tax.®® Also exemptions have 
been upheld as to particular items,occupations,^^ 


or serviccs^2 which are otherwise specially taxed 
or are not within the scheme of taxation intended 
by the legislature,^® or as to taxable services which 
are incidental to, or a part of, a main business on 
which an occupational or pri\'ilege tax is paid un¬ 
der some other act,"® and as to persons licensed 
under other statutes to carry on the occupation or 
business required to be licensed*"® Merchants who 
pay a tax as such have also been exempted from 
a special tax on automobile tire stations and deal¬ 
ers where their tire stock does not exceed a speci¬ 
fied percent of the gross stock of merchandise 
carried."® Under statutes so pro\’iding, stores, deal¬ 
ers, or concerns which pay a tax measured by gross 
receipts of sales or business are exempted from 
other or specified sales or privilege taxes.^^ 


65. Tvmml dlxttotors 
IlL—^Ahem v. Nudelman, 29 N.E.2d 
2 $S, 374 JXL 237. 

08 , Ala.—Pate v. State, 8 So.2d 616, 
243 Ala. 76. 

Xecessity to obtain separate license 
for each occupation or trade car¬ 
ried on see supra S 24. 

67. Ala.—^Pate v. State, supra. 

68 . Okl.—Oklahoma Tax Commis¬ 
sion V. Texas Co., 76 P.2d 389, 182 
OkL 91. 

Extent of exemptloiL 

( 1 ) Exemption from sales tax of 
sales of automobiles on which motor 
vehicle tax has been paid does not 
exempt transaction in which tires 
from a newly purchased automobile 
were accepted by tire dealer in part 
payment of more expensive tires sold 
to automobile owner as replacements 
so as to permit exclusion of value of 
the tires taken in trade in computing 

—General Tire Co, v. ^slahoma 
Tax Commission, 112 P.2d 407, 188 
OkL 607. 

(2) Statute exempting corporations 
from gross receipts tax on sale of 
coal and iron ore on which they have 
paid a tonnage or severance tax does 
not exempt them ftom a gross re¬ 
ceipts tax on general merchandise 
stores they conduct.—^Tennessee Coal, 
Iron & B. Co. V. State, 177 So. 903, 
236 Ala. 152. 

69. CaL—Chicago Bridge & Iron Co. 
V, Johnson, 119 P.2d 945, 19 Cal. 
2d 162—Hawley v. Johnson, 138 P. 
2d 638, 58 CaLApp.2d 232. 

Uich.—Western Electric Co. v. State, 
20 •N.W.2d 734, 312 Mich. 682—K. 
C Mahon Co. v. Department of 
Kevenue, 11 N,W.2d 280, 306 Mich. 
660. 

SJ5.—Vinz V. Nord, 17 N.W.2d 299. 
Wyo.—Continental Supply Co. v. Peo¬ 
ple, 88 P.2d 488, 64 Wyo. 185, 129 
A.I-.R. 217. 


Pnzpose of exsmptioa 

(1) Purpose is to prevent duplica¬ 
tion of taxes and discrimination 
against property which was already 
subject to a comparable tax.—^Union 
Portland Cement Co. v. State Tax 
Commission, Utah, 170 P.2d 164, 
modified on other grounds 176 P.2d 
879. 

(2) Purpose is to create a system 
of taxation by having a use tax in¬ 
tegrated with the sales tax bearing 
eauaily whether or not the transac¬ 
tion may involve interstate com¬ 
merce.—^Layne Central Co. v. Curry, 

8 So.2d 839, 243 Ala. 166. 

Extent of exanoptioa 
A statute exempting from a use 
tax all property subject to the state 
sales tax does not exempt aU prop¬ 
erty which could be subject to the 
sales tax.—In re Los Angeles Lumber 
Producte Co., D.C.CaL, 45 P.Supp. 
77. 

TOu Pla.—State ex rel. Adams ▼. 
Lee. 166 So. 349. 122 Fla. 639, af¬ 
firmed 166 So. 262. 122 Fla. 670, 
second rehearing denied 166 So. 
674, 122 Pla. 700, certiorari denied 
tiee V. State of Florida ex reL 
Adams. 67 S.CL 15, 299 U.S. 542, 
81 Li.Ed. 399. 

Sq’.D.—Isakson v. State, 296 N.W. 192, 
170 N.D. 60S. 

71, Ala.—State ▼. Er. Pepper Bot¬ 
tling Co.. 155 So. 92, 26 AlaApp. 
125, certiorari denied 155 Sa 93, 
228 Ala. 607. 

Ga—Fulton Trading Co. v. Baggett, 
181 S.E. 358. 161 Ga 669. 

72, Pla—State ex rel. Murray ▼. 
Wood. 181 So. 381, 182 Fla. 325- 

73 , Fla—State ex reL Adams v. 
Lee. 166 So. 249, 122 Pla 639, af¬ 
firmed 166 So. 262, 122 Pla 670, 
second rehearing denied 166 So. 
674, 122 Pla 760, certiorari de¬ 
nied Lee V. State of Florida ex 

611 


rel. Adams, 57 S.Ct. 15, 299 XJ-S. 
542, 81 L.Ed. 399. 

74. Pla—State ex reL Murray v. 
Wood, 181 So. 381. 132 Fla 825. 

75. Colo.—^Bedford v. Colorado Nat 
Bank of X>enver, 91 P.2d 469, 104 
Colo. 311. followed in Colorado Nat 
Bank of Denver v, Bedford, 98 P.2d 
1120. 105 Colo. 373, affirmed 60 S.Ct 
800, 310 U.S. 41, 84 L.Ed. 1067. 
Nationsl bank authorized by its 

charter to engage in safety deposit 
business need not procure state li¬ 
cense.—^Bedford v. Colorado Nat 
Bank of Denver, 91 P.2d 469, 104 
Colo. 311, followed in Colorado Nat. 
Bank of Denver v. Bedford, 98 P-2d 
1120, 105 Colo. 873, affirmed 60 S. 
Ct 800, 310 U.S. 41. 84 L.Ed. 1067. 

7a Tenn.—Sterchi Bros. Stores v. 
Wallace, 51 S.W.2d 539, 164 Tenn. 
622. 

77. Pla—State ex rel, Murray v. 

Wood. 181 So. 3S1, 132 Fla 325. 
Tea—Central Power & Light Co. v. 
State, Civ.App., 165 S.W.2d 920. 
error refused, appeal dismissed 
Central Power & Light Co. v. State 
of Texas, 63 S.Ct 1033, 319 U.S. 
727. 87 L-Bd. 1691. 

Fnblio utilities 

Tea—Southwestern Qas & Elec. Co. 
V. State, Civ,App., 190 S.W,2d 132, 
affirmed. Sup., State v. Southwest¬ 
ern Gas Sc Co., 193 S.W.ld 

675. 

AH gross xeoeiiTts 
The term ‘‘measured by gross Ts- 
ceipts’* is all-inclusive and excludes 
concept of receipts measured by any¬ 
thing less than all business dona— 
Central Power St Z«ight Oa ▼. State; 
TeaCiv.App.. 165 aW4d 92t, sitar 
refused appeal dismissed Oeattml 
Power 6b Light Co. v. State of Toxea; 
63 S.Ct 1033, 319 BJEL 72t, 87 UUL 
1691. 
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An exemption from a general sales tax of sales 
of articles on which a special tax is imposed will 
not follow the article when it is combined with 
other ingredients to form a new product,^® and 
the new article may be wholly taxableJ^ 

(3) Qiaritable^ Educational, and Religious 
* Institutions 

Under statutes so provIdinOi charitable, educational, 
reliflious, or other eleemosynary institutions, or persons 
carrying on such activities or performing work for such 
institutions, are exempt from sales, privilege, or other 
excise taxes. 

Under statutes so providing, sales to, or the busi¬ 
ness of, religious, benevolent, and cleemosjuar^- in¬ 
stitutions,such as churches or other religious in¬ 


stitutions,their agents or representatives,** ed¬ 
ucational and charitable institutions,** semipublic 
institutions,*^ and other specified entities** or per¬ 
sons performing work for such institutions** are 
exempted from the operation of a sales, privilege, 
or other excise tax, or license requirement. Under 
some statutes, in order for the receipts from edu¬ 
cational activities to be exempt from taxation, the 
entire amount thereof must be expended for edu¬ 
cational purposes ;*7 and under other statutes re¬ 
ligious or charitable organizations are not exempt 
from the tax where they engage in business for 
profit or saving and compete in such business with 
other persons engaged in the same or a similar busi¬ 
ness.** 


fa. JC.D.—Isakson v. State. 296 

W. 192, ITO X.D. 505. 

79w X.D.—Xsakson v. State, supra. 

aOu X.M.—^Farmers Oil Co. v. State 
Tax Commission. 73 P.2d 816, 41 
XIL C93. 

iroaprofit orgaaizatiOBs 
Statutes exempting from privilege 
taxes the business of societies and 
other organizations not operated for 
gain or profit apply to religious, be¬ 
nevolent. and eleemossTsary institu¬ 
tions.—Fanners Oil Co. ▼. State Tax 
Commission, supra. 

81. Hich.—R. C. Mahon Co. v. De¬ 
partment of Revenue. 11 X.W.2d 
280. 306 Mich. 660. 

Pa.—Commonwealth v. Schuman. 189 
A. 503. 125 Fa.Super. 62. 

88 . K.T.—^People v. Schulman, 268 

X. T.S. 811, 150 Misc, 266. 

Wsittea aulihoxizatioiL of agent 

Statute held to exempt agents of 
religious organization from necessity 
of obtaining written authority from 
coxporation in order to solicit funds 
for the purposes of the organization. 
—Commonwealth v. Schuman. 189 A. 
503, 125 PluSuper. 62. 

88 . Ky.—City of Covington v. State 
Tax Commission, 77 6.W.2d 386. 
257 Ky. 84. 

Atteadaacs by geaezal paUle 
Fact that general public was per¬ 
mitted to attend school activities for 
which admission charges were made 
did not make them noneducational.— 
State Tax Commission v. Board of 
Education of Holton. 73 P.2d 49. 146 
Kan. 722, 115 A.I 4 .R. 1401. 
Detezmissttoa of charitable iastitii- 
tloa 

If fees paid to hospital eaual the 
costs of operation, the hospital can¬ 
not be classed as a charitable insti¬ 
tution. so as to be exempt from tax¬ 
ation, but. if the hospital is operated 
by means of contributions, a charita¬ 
ble use exists, and there is an e>-i 
emption.—Bedford v. Colorado Fuel 


& Iron Corporation. 81 P.2d 752. 103 
Colo. 538. 

Bzpeiiditiizes held mot for eduoatloiu 
al purposes 

Expenditures for various school 
activities were held not for educa¬ 
tional purposes.—State Tax Commis¬ 
sion V. Board of Education of Holton. 
73 P.2d 49. 146 Kan. 722. 115 A.Ii.R. 
1401. 

ZueoBie 

Under some statutes the income of 
a charitable trust is exempted from 
a tax imposed against it for the 
privilege of doing businesa—Bishop 
V. Hill. 33 Hawaii 371. 

Private company 

(1) Sale to business corporation of 
articles for use in connection with 
charitable functions and activities of 
the company have been held exempt. 
—^Bedford v. Colorado Fuel & Iron 
Corporation. 81 P.2d 752. 102 Colo. 
538. 

(2) The necessary purchases and 
uses of tangible personalty made by 
company for its medical department, 
should be exempt from the sales and 
use tax.—^Bedford v. Colorado Fuel & 
Iron Corporation, supra. 

<3) A hospital which company 
maintained primarily for its em¬ 
ployees and members of their fami¬ 
lies. and to which the company made 
voluntary contributions, was a char^ 
itable institution which would comel 
under exemption.—^Bedford v. Colora¬ 
do Fuel & Iron Corporation, supra. 

84. Pxoltt 

The fact that the institution makes 
a profit on its activities does not pre¬ 
vent its being considered a semi- 
public charitable institution.—^Toung 
Men's Christian Ass'n of Philadel¬ 
phia V. City of Philadelphia, 11 A.2d 
529. 139 PaSuper. 332. 

SBstitQtloBS hSld ssmipnblio 

<1) New York University.—New 
York University v. Taylor, 296 N. 

Y.S. 848. 251 App.Div. 444, affirmed 
52 N.E.2d 606, 276 N.Y. 620. 
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(2) "The Sailors* Snug Harbor," an 
asylum for aged, decrepit, and worn 
out sailors who have served as offi. 
cers or seamen for at least five years 
on seagoing vessels under the United 
States flag.—Trustees of Sailors* 
Snug Harbor in City of Xew York v. 
McGoldrick, 5 N.Y.S.2d 322, 255 App. 
Div. 64. affirmed 20 N.R2d 7, 280 
N.y. 637. 

(3) Young Men's Christian Associ¬ 
ation. 

N.Y.—^Y. M. O. A. of City of New 
York V. City of New York, 287 N. 
T.S. 287, 159 Misc. 589, affirmed 29S 
N.Y.S. 191, 251 App.Div. 821. af¬ 
firmed Young Men’s Christian 
Ass'n V. City of New York, 12 N. 
R2d 605, 276 N.Y. 619. 

Pa.—^Young Men's Christian Ass'n 
of Philadelphia v. City of Philadel¬ 
phia. 11 A.2d 529, 139 Pa.Super. 
332. 

85. Admissions to fairs 
Exemption of admissions to fairs 

from tax applies only to general ad¬ 
missions and does not include tick¬ 
ets sold to grandstand and other 
places of amusement within fair 
grounds.—State Tax Commission v. 
State Board of Agriculture. 72 P.2d 
965. 146 Kan. 720. 

86. Mich.—C. Mahon Co. v. De¬ 
partment of Revenue, 11 N.W.2d 
280. 306 Mich. 660. 

87. 3^n.—^State Tax Commission v. 
Board of Education of Holton. 73 
P.2d 49. 146 Kan. 722. 115 AJLJSL 
1401. 

Apportionment for tax pun^oses 
will not be made.—State Tax Com¬ 
mission V. Board of Education of 
Holton, supra. 

88 . OkL—Oklahoma Tax Commis¬ 
sion V. Sisters of the Sorrowful 
Mother. 9? P.2d S 88 . 186 OkL 339. 

Existence of profit or loss 

( 1 ) Whether hospital realizes 
profit from its operation Is im¬ 
portant consideration In determining 
whether It is engaged in coinx>etiave 
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(4) G>-Operatiye Associations 

Co-operative associations are exempt from various 
occupation, license, or other excise taxes under statutes 
00 providing, and, in some Jurisdictions, from such taxes 
as to which their members are exempt. 

Co-operative associations under some statutes are 
exempt from all occupation or license taxes other 
than a special license tax imposed on such assoda- 
tions.^^ Such exemption, however, has been held 
limited to the authorized business of the associa- 
tion,^^ and not to exempt it from taxation as a 
general merchant to the extent it deals in a class of 
merchandise in which it is not authorized to deaL®i 
In some jurisdictions in determining the right of a 
co-operative marketing association to an exemption 
it is considered as possessing the status of its in¬ 
dividual members as to production and sales,^^ 
prorided it operates merely as a marketing instru¬ 
mentality, but not where it conducts a business 
of wide scope beyond the mere marketing of farm 
products, as where it also manufactures and proc¬ 
esses commodities from farm products.*^ 


Nonprofit associations. Co-operative associations 
which purchase goods and resell them to their mem¬ 
bers have been held engaged in business with the 
object of gain, benefit, or advantageous and as such 
not within an exemption from a privilege or busi¬ 
ness tax of the business of concerns not organ¬ 
ized for gain or profit.^® Statutes providing that 
co-operative associations shall be deemed nonprofit 
give such associations a prima facie, but not a con¬ 
clusive, status as nonprofit within the meaning of 
a statute exempting nonprofit associations from 
pririlege taxes.^" 

(5) Disabled or Indigent Veterans 

Under constitutional or statutory provisions so pro¬ 
viding, disabled or indigent soldiers or veterans are ex¬ 
empted from occupational or business taxes. 

Under constitutional or statutory provisions so 
providing, disabled or indigent soldiers or veter¬ 
ans are exempted from occupational or business 
taxes.** Under some statutes the exemption is per- 


business for profit or savings.—^Bap- 
tist General Convention v. Oklahoma 
Tax Commission, 162 P.2d 1012, 196 
OkL 96. 

<2) “Profit or savings," as used In 
statute exempting charitable organ¬ 
ization not engaged in business for 
profit or savings from payment of 
nse tax, implies a gain resulting 
from employment of capital.—^Bap¬ 
tist General Convention v. Oklahoma 
Tax Commission, supra. 

<3) Depreciation is an allowable 
item in determining whether hospital 
was operating at a profit.—^Baptist 
General Convention v. Oklahoma Tax 
Commission, supra. 

(4)^peratlon at a loss over a con¬ 
secutive period of years was held 
sufficient to show that hospital was 
not engaged in competitive business 
for profit or savings.—^Baptist Gen¬ 
eral Convention v. Oklahoma Tax 
Commission. suprsL 
trie of income 

Exemption is not allowed to or¬ 
ganization engaged in competitive 
business, which is designed to and 
does produce an income in excess 
of its operating expense, irrespective 
of the use to which the net income 
is applied.—Oklahoma Tax Commis¬ 
sion v. Sisters of the Sorrowful 
Mother, 97 P.2d 8SS, 186 OkL 839. 
89. Ga.—Forrester v. Georgia Milk 
Producers Confederation, 19 SbR2d 
183, 66 Ga.App. 696. 

*^Fzan61iise* taxes construed 
Statute exempting co-operative 
marketing associations from aU 
"franchise" or license taxes, used 
the word “franchise" in a loose gen- 
er^ sensew synonymous with "li¬ 


cense,** which is synonymous with 
“occupation tax.’*—Forrester r. Geor¬ 
gia iiilk Producers Confederation, su¬ 
pra. 

Bxtent of exemption 

(1) Under such a statute rural 
electric co-operative corporations are 
exempt from paying excise taxes on 
their property and on purchases 
made by them.—HcCarroll v. Ozarks 
Rural Electric Co-op. Corporation, 146 
S.W.2d 693, 201 Ark. 329. 

(2) However, the disposition or 
distribution of electricity by a rural 
electric co-operative corporation to 
its members is a “retail sale'* of elec¬ 
tricity to the members, and is sub¬ 
ject to a sales tax, notwithstanding 
the statutory exemption of the co¬ 
operative corporation from excise 
taxea—^McCarroll v. Ozarks Rural 
Electric Co-op. Coiroration, supra. 

SQL Va.—Rockingham Co-op. Farm 

Bureau v. City of Harrisonburg, 
198 S.EL 908, 171 Ya. 339. 

^ Va.—^Rockingham Co-op. Farm 
Bureau v. City of Harrisonburg, 
supra. 

98. Ga.—Georgia Milk Producers 
Confederation v. City of Atlanta, 
194 S.EL 181, 185 Oa. 192. 

Wash.—Takima Fruit Growers Aas’n 
y. Henneford, 47 P.2d 831, 182 
Wash. 437, 100 A.D.R. 43S. 

Sale of agrienlinraZ pcodMota 
An exemption from tax of the 
sales of agricultural products pre¬ 
cludes a tax on sales by a co-opera¬ 
tive marketing association of agri¬ 
cultural products of Its members.— 
City of Atlanta v- Georgia Milk Pro¬ 
ducers Confederation, 200 SJEL 712, 
187 Ga. 117. 


93. W.Va.—Sanitary Milk & lee 
Cream Co. v. Hickman. 193 RE. 
553, 119 W-Va. 351. 

94. W.Ta.—Sanitary Milk St Ice 
Cream Co. v. Hickman, supra. 

95. X-M.—Farmers Oil Co. ▼. State 
Tax Commission, 73 P.2d 816, 41 36. 
M. 693. 

IBsasara of mem1>«s gsix lunnateTtsl 
The mere fact that the volume of 
purchases from the company by Its 
members, rather than the number of 
shares owned, constituted the meas¬ 
ure of their gain does not prei’ent 
the comx>any from being organized 
for gain.—Farmers Oil Co. ▼. State 
Tax Commission, supra. 

98. X.M.—Farmers* Oil Co. t. State 
Tax Commission, supra. 

97. W.Va.~Sanitary Milk & lee 
Cream Co. v. Hickman, 193 SJB. 
553, 119 W.Va. 351. 

98. Ga.—^Braddy v. City of Macon, 
22 S.B.2d SOI, 194 Ga. 871—City 
of Marietta v, Brantley, 152 SJBS. 
232. 170 Ga. 238—City of Macon v. 
Samples, 143 3.E. 57, 167 Ga. 150 
—City of Reynolds v. De Fravlo, 14 
S.E.2d 600, 65 Ga.App. 39. 

Sailors have been held included 

within exemption granted soldiers,— 
City of Macon v. Samples, 145 RJB. 
57, 167 Ga. 130—58 C.J. p 802 note 1# 
tal. 

Soldier lield not iadlgsxt 
Tenn.—State v. SelL 53 &W.ld ili, 
165 Tenn. 132. 

Oocupattons oovsxsd 

<1> The sUtute exempts all m t m 
bers of tiM ^ass of soldiers neea- 
tioned from lleenae taxes on any 
husinesB in which a member wish- 
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sonal to the veteran,®® and to the extent that he 
operates his business agents and employees he 
is not entitled thereto but under other statutes, 
although the exemption may not be transferred to, 
or used by, third persons,® it does extend to the 
servants and employees of the veteran.® Under 
other statutes the exemption is not available to vet¬ 
erans who receive pensions in excess of specified 
amounts.^ A person’s right to the exemption is 
based on the fact that he is a soldier such as the 
statute describes, and not on a certificate which the 
statute makes sufficient proof of his status.® 


53 C.J.a 

(6) Governmental Agencies and Instrumen 
talities 

Under statutes so providing, sales to the federal or a 
state government or an agency, instrumentality, or sub¬ 
division thereof are exempt from taxation or considera¬ 
tion in the computation of a privilege or occupation tax; 
but an Independent contractor sailing to^ or performing 
work for, a governmental body or agency does not pos¬ 
sess the status of a government agency within such an 
exemption. 

Under statutes so providing, sales to the United 
States,® its departments or agencies,^ or to the 
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es to engage, except those apeciflcal- 
ly mentioned in the statute as not 
within the exemption.—^Tyner v. 
Winslett, 162 S.E. S07. 174 Ga. 267. 

(2) Business of purchasing sal¬ 
aries and wages is within exemption. 
—^Etheredge v. Wilson, 153 S.E. 230, 
41 Ga.App. 432, followed in Harvey 
V. United Purchasing Co., 153 S.E. 
233, 41 GaApp. 436, affirmed Wilson 
V. Etheridge, 162 6,R 707, 174 Ga. 
386. 

OertUloate of zegistratioa 

(1) The exemption will not permit 
veteran to practice barbering with¬ 
out first having obtained certificate 
of registration as a barber.—^Ham v. 
State, 2 S.E.2d 504, 59 GaJ^pp. 572. 

(2) The expense incident to the 
examination relative to the appli¬ 
cant’s health and skill and the issu¬ 
ance of a certificate of registration 
as a herber Is not a license tax or 
charge on the business or profession 
to which the veteran's exemption ap> 
plies.—^Ham v. State, supra. 

fitafea-wiae operation 

(1) The exemption is applicable to 
state license taxes as well as munici¬ 
pal and county license taxes.—^Head 
T. Wilkinson, 198* S.EL 782, 186 Ga. 
739—Tyner v. Winslett, 162 S.E. 807, 
174 Ga. 267. 

(2) However, there was some early 
authority to the contrary.—^Dixon v. 
BnxAe, 162 S.B. 287, 44 Ga.App. 60S 
—HcMath V. State, 147 S.E. 899, 
39 GaApp. 541. 

99w Kan.—Hair v. City of Humboldt, 
299 P. 268, 133 Kan. 67. 

I. Kan.—Hair v. City of Humboldt, 
supra. 

SL Ga.—Braddy v. City of Macon, 22 
S.£.2d 861. 194 Ga. 871. 

IWoMeartsl eKeet on veteran’s btud- 

License tax on owner of premises 
where veteran placed coin-operated 
machines for per cent of the receipts 
is not improper because it incidental¬ 
ly affects the veteran's business of 
operating such machines by placing 
them in business places owned by 
others.—Braddy v. City of Macon, 
supra. 


3. Ga.—^Braddy v. City of Macon, 
supra—^Hartfteld v. Columbus, 34 

S.B. 288. 109 Ga. 112—Allen v. City 
of AUanta, 182 S.E. 687, 52 Ga.APP. 
187. 

XTomber of employees 

(1) The general tax act of 1935 Im¬ 
pliedly amended the war-veteran ex¬ 
emption statutes so as to preclude a 
claim of exemption from a state oc¬ 
cupation tax where the veteran has 
more than one employee.—^Head v. 
Wilkinson, 198 S.E. 7S2, 186 Ga 739. 

(2) The general tax act of 1935 
did not amend the war-veteran ex¬ 
emption statutes so as to preclude a 
claim of exemption from a town, 
city, or county occupation tax where 
the veteran has more than one em¬ 
ployee.—City of Atlanta v. Wilkin¬ 
son, 187 S.B. 868, 183 Ga 288. 
Persons h^d not employees 

Proprietor of premises who super¬ 
vised and protected coin-operated 
machines placed on the premises in 
return for per cent of the receipts 
was not employee or partner of the 
veteran so as to be exempt from 
license taxes on the proprietor of 
premises in which such machines are 
located.—^Braddy v. City of Macon, 
22 S.E.2d 801, 194 Ga 871. 

4. Ax^—City of Ft Smith v. Bruce, 
54 S.W.2d 297, 186 Ark. 423. 

& Ga—City of Macon v. Samples, 
145 S.R 67, 167 Ga 150—Town of 
Fairbum v. Edmondson, 134 6.E. 
51, 162 Ga 386. 

Effect of oartmeate 
Ordinary's certificate is competent, 
but not conclusive, on question 
whether applicant for exemption 
from license fee is disabled or in¬ 
digent resident soldier within exemp¬ 
tion statute.—^Kelly v. City of Jeffer¬ 
sonville, 173 S.E. 133. 178 Ga 427. 
Time oevtiffottte issued 
Soldier is not liable for license tax 
due before certificate of his status 
was issued him, where he was in 
fact disabled or indigent at the time 
the tax became due.—City of Macon 
V. Samples, 145 S.E. 57, 167 Ga 150 
—^Town of E^rbum v. Edmondson. 
134 SR. 51, 162 Ga 886—City of 
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Resmolds v. De FTavio, 14 S.E.2d 600, 
65 GaApp. 39. 

Benewal of oertiilcate 
Rule of revenue commissioner that 
no certificate of exemption |>e 
issued effective beyond the year in 
which it is issued is valid.—Gold¬ 
stein V. City of Atlanta, 12 S.E.2d 
150. 64 GaApp. 29. 

6 . Ariz.—^Arizona State Tax Commis¬ 
sion V. Frank Harmonson Co. Metal 
Products. 163 P.2d 667, 63 Ariz. 
452. 

Mich.—^R. C. Mahon Co. v. Depart¬ 
ment of Revenue, 11 N’.W.2d 280, 
306 Mich. 660. 

7. Ariz.—Arizona State Tax Com¬ 
mission V. Frank Harmonson Co. 
Metal Products, 163 P.2d 667, 63 
Ariz. 453. 

Misa—Craig v. Federal Dand Bank 
of New Orleans, 194 So. 589, 1S9 
Miss. 309. 

Anny post exchanges 

(1) Army post exchanges are fed¬ 
eral government instrumentalities 
within exemption provision.—Stand¬ 
ard Oil Co. of Califomia v. Johnson, 
CaL, 62 S.Ct. 1168, 316 U.S. 481, 86 
L..Ed. 1611—Query v. U. S., aCLAS. 
C., 121 F.2d 631, certiorari denied 
Querry v. U. S., 62 S.Ct. 295. 314 U. 

S. 685, 86 L».Ed. 548, vacated 62 S. 
Ct 1036, 316 D.S. 653, 86 L,.Ed. 1733. 
vacated 62 S.Ct. 1122, 316 U.S. 486, 
86 REd. 1616. 

(2) However, a few cases have 
held sales to army post exchanges 
not exempt from state taxation on 
the ground that they are not the 
federal government or a department 
or instrumentality thereof. 

U.S.—^Pan American Petroleum Cor¬ 
poration V. State of Alabama, O.C. 
A-Ala., 67 F.2d 590, certiorari de¬ 
nied 54 S.Ct. 454, 291 U.S. 670, 78 
Ii.Ed. 1060. 

CaL—People v. Standard Oil Co. of 
California, 22 P.2d 2. 218 CaL 123, 
reversed on other grounds Stand¬ 
ard Oil Co. V. People of State of 
California. 54 6.Ct. 381, 291 U. 
S. 242, 78 L.Ed. 775, rehearing de¬ 
nied Standard Oil Co. of Califor^ 
nia, 54 S.Ct 526, 291 U.S. 650, 78 
L..Ed. 775. 
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state, its departments, agencies, or institutions,* are 
exempt from taxation, as are also sales for enumer¬ 
ated purposes, such as sales of property used for 
the performance of public works contracts execut¬ 
ed before the effective date of the taxing act* 
Other constitutional or statutory provisions have 
been held not to exempt municipalities^* or coun- 
ties^i from taxation, or have been construed so as 
to limit their exemption and not to exempt them 
from privilege taxes on the business of operating a 
utility which sells to constuners.^^ An exemption 
of institutions of the state has been held not to in¬ 
clude municipalities thereof,and an exemption 
of municipal corporations has been held not to in¬ 
clude counties.^^ 

Ordinarily an independent contractor perform¬ 
ing work for the federal or a state government, or 
an agency, instrumentality, or subdivision thereof 
does not possess the status or position of an agency 
of the government so as to be within a constitu¬ 
tional or statutory provision exempting such an 
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agency from taxation,^* or so as to exempt pur¬ 
chases by, or sales to, him from a use or sales tax 
exempting purchases by, or sales to, the federal or 
a state government or agency, instrumentality, or 
subdivision thereof,^* at least where the govern¬ 
ment did not intend to exempt him,i7 although un¬ 
der some statutes the proceeds derived from na¬ 
tional defense contracts on a cost plus basis have 
been held exempt^* Thus, although there is some 
authority to the contrary,l* which, although not ex¬ 
pressly overruled, has been limited to its particu¬ 
lar facts,20 and also considered so inconsistent with 
subsequent cases as, in effect, to have been over¬ 
ruled,it is now generally held that the proceeds 
from sales to, or contracts with, the federal gov¬ 
ernment or an instrumentality or agency thereof 
are not exempt from consideration in computing a 
privilege or occupation tax on the ground that, 
as far as he engages in such activity, the contrac¬ 
tor is a federal instrumentality or agency,** This 
rule has been followed even though the contract 


(3) Army post ^chanxo as federal 
government agency or instrumental¬ 
ity within restriction on power of 
state to impose tax thereon see su¬ 
pra S 29. 

SPederal land haales 

(1) Federal land banks have been 
held to be entitled to the exemption. 

U.a—^Federal Liand Bank of St. 

Pata V. Bismarck Lumber Co., N. 
D.. 62 S.Ct. 1. 814 U.S. 95, 86 L.Ed. 
65. 

Ga.—^Federal Land Bank of Colum¬ 
bia V. Forrester, 15 6.K2d 517, 
192 Oa. 446. 

(2) In determining what are agen¬ 
cies and instrumentalities of the fed¬ 
eral government the court will as- i 
sume that the legislature had in! 

decisions of the courts which 
had already decided that question. 
—Craig V. Federal Land Bank of New 
Orleans, 194 So. 589, 189 Miss. 309. 

& Ky.—City of Covington v. State 
Tax Commission, 77 S.W.2d 386, 
257 Ky. 84. 

Mich.-—R. C. Mahon Co. v. Depart¬ 
ment of Revenue, 11 N.W.2d 280, 
806 Mich. 660. 

N.M.—Gallup American Coal Co. v. 

Beall, 43 P.2d 927, 89 N.M. 188. 
Ctesurtmotloii contxact 
Construction of grading, drainage 
structures, and bridges on state 
highway by contractor did not con¬ 
stitute a sale to state, so as to ex¬ 
empt amount received under contra^st 
from privilege tax.—Cook v. Stone, 
5 So.2d 228, 192 Miss. 219. 

9u ^Klontzaots’* oonstmed 

The word “contract” includes con¬ 
struction contract awarded by city 
to a department thereof.—^Tosemite 


Portland Cement Corporation v. State 

Board of EaifaLllzation of California, 

138 P.2d 39. 59 CalApp.2d 39. 

10. Idaho.—State ex rel. Pfost v. 
Boise City, 66 P.2d 1016, 57 Idaho 
507. 

Or.—^Portland ▼. Koxer, 217 P. 833, 
108 Or. 375. 

IL Wash.—Klickitat County v. Jen- 
ner, 130 P-2d 880, 15 Wash.2d 373. 

12. Kan.—City of Chanute v. State 
Commission of Revenue and Taxa¬ 
tion. 134 P.2d 673, 156 Kan. 538. 

Mich.—^Bay City v. State Board of 
Tax Administration, 290 N.W. 395. 
292 Mich. 241. 

13. Ky.—City of Covington v. State 
Tax Commission, 77 S.W.2d 386, 
257 Ky. 84. 

14b Neb.—^State v, Cheyenne County, 
256 N.W. 67, 127 Neb. 619. 

15b Ga.—City of La Grange V. Whit¬ 
ley, 180 S.B. 823. 180 Ga. 805. 

16: U.S.—Trinityfarm Const. Co. v. 
Grosjean, D.C.La., 3 F.Supp. 785, 
affirmed 54 S.Ct. 469, 291 U.S. 466, 
78 L.Bd. 918, rehearing denied 54 
S.Ct. 712. 292 U.S. 604, 78 D-Bd. 
1466. 

Iowa.—Wood Bros. Const. Co. v. Bag- 
ley, 6 N.W.2d 397. 232 Iowa 902. 

TTim, —^Boeing Airplane Co. v. State 
Commission of Revenue and Taxa¬ 
tion, 113 P.2d 110. 153 Kan. 712. 

La.—^Standard Oil Co. of Louisiana v. 
Fontenot, 4 8o.2d 634, 198 La. 644. 

Ohio.— KallU Co. V. Evatt, 45 N.E.2d 
599. 140 Ohio St. 515. 

Utah.—^Ford J- Twaits Co. r, Utah 
State Tax Commission, 148 P.2d 
843, 106 Utah 348—Utah Concrete 
Products Corporation v. State Tax 
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Commission, 125 P.2d 408, 101 Utah 
513. 

17- Utah.—^Ford J. Twaits Ca v. 
Utah State Tax Commission, 148 
P.2d 343. 106 Utah 343. 

XKteiLtioA of congress coatrolUag 
Where congressional records show 
that congress withheld the status of 
agencies, instrumentalities, or de¬ 
partments of the government dPfom 
particular persons, the war depart¬ 
ment in making contract with them 
and carnring the legislation into 
practical effect did not make them 
such.—Standard Oil Co. of Louisiana 
▼. Fontenot, 4 So.2d 634, 198 La. 644. 
18. Suboontxactor 

The exemption applies to subcon¬ 
tractors.—^Fischer & Kimsey v. Okla¬ 
homa Tax Commission, 138 P.2d 840, 
192 OkL 672—Oklahoma Blectrtcal 
Supply Co. V. Oklahoma Tax Com¬ 
mission, 138 P.2d 838. 192 OkL 671. 
Id. U.S.—^Panhandle Oil Co. v. State 
of Mississippi, 48 S.Ct 451, 277 

U. S. 218, 72 L.Ed. 857. 56 AL.R. 
5S3. 

80. U.S.—^James v. Dravo Contract¬ 
ing Co., W.Va., 58 S.Ct. 208. 802 U, 
S. 134, 82 LuBd. loo, 114 ALuR. 
318. 

SL N.D.—^Federal Land Bank of St. 
Paul V. De Rochford, 287 N.W. 622, 
69 NJO. 382. 

88 . U.S.—James v. Dravo Contract¬ 
ing Co., W.Va., 58 S.Ct. 208. 308 U. 

S. 134, 82 L.Ed. 155. 114 AJUB. 
318. 

N.D.—Federal Land Bank of St Paul 

V. De Rochford. 287 N.W. 62X 69 
N.D. 382. 

W.Va.—Carsegie-nilDOiB Steel CorpL 

T. Alderson, 34 S.EL3d 737. UT W. 



LICENSES 


53 C.J.S. 


« 


§ 31 

was performed on property leased from the federal 
govcmmcnt,25 and notwithstanding the contract 
with the federal government was made before the 
effective date of a federal statute making compa¬ 
nies operating in the state on federal property sub¬ 
ject to state occupational taxes.^^ Furthermore, 
although there is authority to the contrary,25 it 
has also been held that an exemption from taxa¬ 
tion of sales made to the federal government, its 
departments or agencies, applies only to taxes levied 
or based on sales,2® and will not cause such sales 
to be excluded in the computation of a privilege 
or occupation tax based on the gross income or 
proceeds of the business taxed.27 An exemption 
from the computation of a privilege tax of sales to 
the federal government has been held not to ex¬ 
tend to sales to agencies thereof.28 

Presumption of exemption. In some jurisdictions 
it has been held that counties and municipalities28 
and state departments or agencies88 are impliedly 
exempt from sales and use taxes imposed by stat¬ 
utes which neither expressly impose such taxes on 
them nor exempt them therefrom. In other juris¬ 


dictions, however, any presumption that the state 
and municipalities are exempt from a general tax 
law applies only to property taxation and not to 
excise or privilege taxes.2i Hence there is no im¬ 
plied exemption in favor of state instrumentali- 
ties or agencies82 or of counties or municipalities,83 
at least in so far as they carry on activities propri¬ 
etary in nature.2^ 

(7) Farmers and Sales of Food and Farm 
Products 

Under statutes so providing, persons engaged in, or 
connected with, various classes of farm operations and 
sales of agricultural and horticultural products, food, or 
particular Items thereof are exempt from sales, occupa¬ 
tional, license, or other excise taxes or requirements. 

Various classes of persons engaged in agricul¬ 
tural operations are exempted from sales, occupa¬ 
tional, or license taxes or requirements, as persons 
engaged in agricultural or horticultural pursuits or 
producing farm and grove products,86 persons sell¬ 
ing the products of their own or leased lands,86 
live stock producers slaughtering their own live 
stock,87 vendors of perishable farm products, in¬ 
cluding products of grove and orchard,88 proces- 


Ta. SOT, certiorari denied 66 S. 
Ct 146. 326 U.S. 764, 90 L..Ed. 440. 

23, W.Va.—Carnegie-Illinois Steel 

Corp. V. Alderson. supra. 

M. W.Va.—Camegie-Illinols Steel 

Corp. V. Alderson, supra. 

25^ N.M,—Gallup American Coal Co. 

T. Beall, 43 P.2d 927. 39 N.M. 18S. 

26k Aria.—^Arizona State Tax Com- 
mission t. Frank Harmonson Co. 
ICetal Products, 163 P.2d 667, 63 
Aria. 452. 

g fc a its a ctioa oonaliiixflBcr * sale j 
A transaction whereby the United 
SUtes mint acQUired gold and silver 
bnlllofi in excluuige for money was 
a sale within exemption provision.— 
Lake v. East Vulture Mining Co., 54 
P.Sd im, 47 Aria. 220. 

2f. Aria.—^Arizona State Tax Com¬ 
mission V. Frank Harmonson Co. 
Hetal Products, 163 P.2d 667, 63 
Ariz. 432. 

22. Miss.—Compress of Union v. 
Ston^ 193 So. 329, 1S8 Miss. 49, 
certiorari denied 61 S.Ct. 27, Ill 

U. S. €68, 83 UEd. 429. 

22 . Ala.— Liong v. Roberts & Son. 
176 So. 213, 234 Ala. 570—State v. 
City of Montgomery, 151 So. 836, 
228 Ala. 93. 

Pa.—Cfommonwealth v. Pure Oil Co., 
154 A 367. 303 Pa. 112. 

Tena.—State v. Hamilton County. 
144 aw.2d 74f, 176 Tenn. 519— 
State ex rel. Southern Oil Serv- 
ksa 121 S.W.2d 761, 174 Tenn. 232. 
hmpUed exemption from gasoline tax¬ 


es see infra subdivision c (11) of 
this section. 

30. Mo.—State ex reL Missouri 
Portland Cement Co. v. Smith, 90 
S.W.2d 403, 338 Mo. 409. 

3Z. Idaho.—^Independent School 
Dist., Class A, No. 1, Cassia Coun¬ 
ty, V. Pfost. 4 P.2d 893, 51 Idaho 
240, 84 ALuR. 820, followed In City 
of Burley v. Pfost, 4 P.2d 898, 51 
Idaho 255. 

38. Ark.—^Arkansem State Highway 
Commission v. Wiseman, 95 S.W.2d 
557, 192 Ark. 873. 

33. Aric.—City of Port Smith v. 
Watson, 62 S.W.2d 965. 187 Ark, 
830. 

HI.—People V. Deep Rock Oil Corpo¬ 
ration. 175 N.B. 572, 343 Ill. 388. 
Utah.—Crockett v. Salt County, 
270 P. 142, 72 Utah 387, 60 AUR. 
867. 

34. Mich.—^Bay City v. State Board 
of Tax Administration, 290 N.W. 
395. 292 Mich. 241. 

35. Kan,—Stone v. City of Wichita, 
65 P.2d 595, 145 Kan. 377. 

W.Va.—^Laing v. Pox, 175 S.B. 354, 
115 W.Va. 272, appeal dismissed 
55 act. 126, 293 U.S. 525, 79 L,.Bd. 
635. 

JPexsons within exemption 

The statute imposing a tax on 
sweet potatoes shipped in the state. 
In 80 far as it levies a tax on sweet 
potatoes shipped or transported by 
grower himself, violates constitu¬ 
tional provision prohibiting levy of 
license taxes on persons engaged In 
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agricultural pursuits.—^Louisiana 

State Dept, of Agriculture v. Sibllle, 
22 So.2d 202, 207 La. 877. 

Person not within exemption 
A wholesale merchant who con¬ 
ducted an independent business of 
bu 3 ring on consignment large quan¬ 
tities of apples in stalls rented from 
the county growers co-operative mar¬ 
keting association, of which he was 
not a member, and through which he 
did not transact his business was 
not within exemption.—Quigg v. 
State ex reL MUler, 199 So. 489, 145 
Fla. 431. 

3a Miss.—Bllzey ▼. Smith, 132 So. 

92, 159 Miss. 57. 

37 C.J. p 237 note 19. 

37. CaL—^Boland t. Cedi, 150 P.2d 
819, 65 Cal.App.2d Supp. 832. 

sa Aotoal producer 
The exemption is not limited to 
the actual producer of the products. 
—Warren v. City of Atlanta, 177 S. 
K 708, 179 Ga 900. 

Persons within exemption 

(1) Vendor of chickens and eggs.— 
Warren v. City of Atlanta, supra. 

(2) Wholesale dealer in groceries 
and produce,—City of Atlanta v. Mc¬ 
Cullough Broa, 186 S.E. 729, 182 
Qsl 726. 

Pnxpose 

It was the purpose of the legisla¬ 
ture to permit farmers to vend or 
peddle their farm products without 
being required to pay state, county, 
or municipal license fees or taxes, 
and likewise to exempt vendors or 
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sors of farm products,and others dealing in 
bakery products.^® 

Under statutes so providing, there arc exempted 
from sales taxes sales of agricultural, and horti¬ 
cultural products sales of farm products handled 
or sold by any one in their original package or 
state or condition sales of flour sales of 
food,^^ except food served as meals^5 or from ta- 
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blcwaTe;^* sales of food for consumption off or 
away from the premises where sold;^^ sales of 
food products for human consumption, including 
milk and milk products and meat and meat prod¬ 
ucts sales of milk and milk products other than 
candy and confectionery sales of tobacco used 
for insecticides and other agricultural purposes 
sales of agricultural products, or specified items 
thereof, when sold by the producer sales of food 


peddlers of farm products from such 
taxation, to the end that the farmers 
of the state migrht find wider mar¬ 
kets for their perishable products.— 
Warren v. City of Atlanta, 177 S.E 
706, 179 Oa. 900. 

Bepeal 

In Georgria the statute exempting 
vendors and peddlers of perishable 
farm products from license taxes 
was impliedly repealed by its omis¬ 
sion from the tax act of 1935.—City 
of Atlanta y. Goodman, 189 S.E. 829, 
ISS Ga. 834. 

39. PurOhasar of live stock who fed 
and fattened them for the market Is 
not within exemption as a **process- 
or** of farm products.—Zeigler v. 
People. 124 P.2d 593, 109 Colo. 252. 

40. Wash.—Continental Baking Co. 
V. City of Mt. Vernon, 44 P.2d 821, 
182 Wash. 6S. 

41. Fxodnots exempted 

(1) The products intended ere 
those sown or planted in, and spring¬ 
ing directly from, the soil.—^Hossman 
V. City of Moultrie, 7 S.B.2d 270, 
189 Ga. 6S1. 

(2) Exemption refers to products 
of the soil which, when sold, are 
still in their natural, unprepared, 
crude, raw, unprocessed, or un¬ 
wrought state.—^Liggett Drug Co. v. 
Lee. 171 So. 326, 126 Fla. 359. 

Dairy products 

The exemption does not apply to 
dairy products.—Bossman v. Moul¬ 
trie, 7 S.E.2d 270, 189 Ga. 681. 

43. Baled oottou is exempt while in 
producer’s or buyer’s hands.—State 
Revenue Commission v. W. C. Brad¬ 
ley Co.. 172 S.E. 558, 178 Ga. 215, an¬ 
swer conformed to 173 S.E. 488, 4S 
Ga.App. 480. 

43. Flours exempted 

Pancake flour, cake flour, self-ris¬ 
ing flour, and other flours having 
added ingredients, were ’’flour'’ with¬ 
in exemption.—^Holt v. Long, 174 So. 
759. 234 Ala. 369. 

44. CaL—^Treasure Island Catering 
Co. V. State Board of Eaualisation, 
120 P.2d 1, 19 C!aL2d 181. 

Foods within, exemp^on 

(1) Candy and confectionery.—^An¬ 
drews y. Tax Commission of Ohio, 21 
N.E.2d 106, 135 Ohio St. 374. 


(2) Dairy products.—Georgia Milk 
Producers Confederation v. City of 
.Atlanta. 194 S-E. 181. 1S3 Ga^ !£•:. 

(3) Whole milk.—Wiseman v. Af- 
folter, 92 S.W.2d 3SS, 192 Ark. 509. 
46. Xaels 

(1) Hot dog or hamburger sand¬ 
wiches are not meals.—Treasure 
Island Catering Co. v. State Board 
of Equalization, 120 P.2d 1, 19 Cal. 
2d 181. 

(2) Sandwich which is prepared, 
wrapped in paper napkin, and handed 
to purchaser for consumption off the 
premises is not a meal.—^Treasure Is¬ 
land Catering Co. t. State Board of 
Equalization, supra. 

(3) Consumption of beverage with 
sandwich does not result in a meaL— 
Treasure Island Catering Co. v. State 
Board of Equalization, supra. 

46. CaL—^Treasure Island Catering 

Co. V. State Board of Equalization, 

supra. 

Under rule of '‘ejusdem gsaexis'* 
the word ’’tableware" within statute 
excluding from the exemption of 
sales of food products foods served 
from trays, glasses, dishes or other 
tableware provided by the retailer, 
must be construed to be of the same 
general character as the preceding 
words.—^Treasure Island Catering 
Co. v. State Board of Equalization, 
supra. 

Paper napkins served with sand¬ 
wiches are not tableware.—^Treasure 
Island Catering Co. v. State Board of 
Equalization, supra. 

47. Cal.—^Treasure Island Catering 

Co. V. State Board of Equalization, 

supra. 

*<presiises” izetended 

(1) Sales are exempted where the 
food sold is for consumption away 
from that limited portion of the 
building, structure, Inelosura or oth¬ 
er area, which is in actual possession 
or control of the vender, 

CaL—^Treasure Island Catering Co. v. 

State Board of Equalization, supra. 
Ohio.—Castleberry ▼. Evatt, 67 N.B. 

2 d 861, 147 Ohio St 30. 

(2) Sales through vending ma¬ 
chines located in industrial plant 
over which vender exercised no con¬ 
trol except right of ingress and 
egress to service machines wer^ 
sales for consumption off ’’premises 
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where sDld" and were not taxable.— 
Castleberry v. Evatt, supra. 

Coimisxs 

Ledges of booths from which food 
1 was served were held not to be coun¬ 
ters within provision excluding food 
sold for consumption at counters 
from exemption.—Treasure Island 
Catering Co. v. State Board of Equal¬ 
ization. 120 P.2d 1, 19 CaL2d 181. 

48. Cal.—Kirk v. Johnson, 99 P.2d 
279. 37 Cal.App.2d 224. 

Uws airtmals 

(1) Cows purchased for purpose of 
carrying on dairy business are not 
sold for human consumption within 
exemption of "sale of food products 
for human consumption.’’—Kirk v. 
Johnson, supra. 

(2) Sales of cattle are not exempt 
from retail sales taxes merely be¬ 
cause they produce uiilk or may 
finally be converted into beef.—Kirk 
V. Johnson, supra. 

49, CknimioditlM axempted 

*'Good Humor sticks" consisting of 
cakes of ice cream with a coating of 
chocolate, ’’sundae cups" consisting 
of Ice cream with a topping of fla¬ 
vored syrup, and "water ice cups" 
consisting principally of sugar and 
water are within exemption.—Good 
Humor Corporation v. McGoldriek, 46 
X.E.2d SSI. 259 X.T. 452. 

SOm N.H.—^Havens v. Attorney Gen¬ 
eral, 14 A.2d 636, 91 XJBL 115. 

5X« Fla.—Lee v. Hector Supply Co., 
182 So. 6X3, 133 Fla. 95, modified 
on other grounds 183 So. 489, 
133 Fla. 849—Liggett Drug Oo. v. 
Lee, 171 So. 326. 126 Fla. 359. 
Purpose of exemptioa 

The provision was enacted for the 
benefit of the farmer and to en¬ 
courage a wider market for his 
products.—Curry v. Reeves, 195 So. 
428, 240 Ala. 14. 

Persons withia exenqpffeioa 

(1) A person dealing in farm prod¬ 
ucts through a wholesale farmers’ 
produce market is within the exemp* 
tion.—Johns v. Weeks, 191 So. 187, 
140 Fla. 141. 

(2) Person growing and selling 
flowers is a farmer withtn the meaa- 
Hng of the exempUoo.—Tobin t. City 
of Wilkes-Barre, 16 Pa.Dlst, « Co. 


U97, 29 LuaLeg.Heg. 219. 
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products sold at retail by the producer or prepar¬ 
er and sales for the processing of tangible per¬ 
sonal property.®* 

(8) Mechanical Trades and Pursuits 

Under some constitutional, statutory, or ordinance 
provisions, mechanical trades and pursuits and the per¬ 
sons engaged therein are exempt from occupational or 
license taxes. 

Under some constitutional or statutory provi¬ 
sions, persons engaged in mechanical trades and 
pursuits are exempt from occupational or license 


taxes.®^ Such an exemption applies to a mechan¬ 
ic who actually works at his trade, w'ith or without 
the assistance of other mechanics,®® regardless of 
the size of his income,®® and extends to the pro¬ 
prietor or proprietors of a business who do the 
actual work themselves.®^ It does not apply to 
the proprietor of a business whose principal task 
is to superintend the work of his empl 03 'ees,®® even 
though he may also do some manual work in the 
business,®* or to a corporation engaged in a me¬ 
chanical pursuit.®* The exclusion of an owner who 


TmoMM juat witldn 

<1) Operators of cotton irins. 
whose income is from toll charges 
for irinninf cotton.—Frazier v. Stone. 
156 So. 566. 171 Miss. 56. 

<S> Sugar manufacturer, receiving 
and selling half of sugar milled for 
otherv.—^Pampanga Sugar Mills t. 
Trinidad, Philippine, 49 S.CL SOS. 279 
U.S. 211. 73 L..Ed. 665. 

(3) Sellers of live stock who did 
not raise or breed the stock.—Bow¬ 
man T. State Tax Commission. ITS 
So. 216, 235 Ala. 190. 

(4) Wholesale and retail feed deal¬ 
er who sells baby chicks hatched in 
an incubator in his feed store from 
eggs produced by hens on his farm. 
—Curry v. Reeves. 195 So. 428. 240 
Ala. 14. 

Barter transaction 
Cotton ginner's trade of cotton¬ 
seed meal to fanner for farmer’s 
cotton seed was a sale, the proceeds 
of which should be considered in de¬ 
termining the amount of the tax. 
and not a transaction in which the 
^nner, as agent for the farmer, ob¬ 
tained cottonseed meal in exchange 
for his cotton seed.—Stone v. Rogers. 
189 So. 810, 186 Miss. 53. 

5S. Fla.—^Lee v. Federal Bake Shops. 
3 So.2d 511. 148 Fla. 30—Lee v. 
Federal Bake Shop. 196 So. 185, 142 
Fla. 684. 

XxdtBSiva daslisg zagnlrad 

Persons exempted have been held 
to be only those who are engaged 
exclusively in the business of produc¬ 
ing, manufacturing, and preparing 
the products which they selL—C. 
Thomas Stores Sales System v. 
Spaeth. 397 K.%V. 9. 209 Minn. 504. 

53. Tim Wham food amd cattle are 
processed 

Cattle feed Is processed when it 
is mixed, processed and made ready 
for sale for purpose of feeding it to 
live stock and ’^consumption*’ of feed, 
not ’’processing.*' occurred when it 
eras eaten by cattle, whereas ’‘proc¬ 
essing** or ’’preparing for sale** of 
cattle occurred when they were 
slaughtered, dressed and cured and 
thereby made ready for human con- 
sumption.—Colbert Mill db Feed Co. 


V. Oklahoma Tax Commission, 109 P. 
2d 504, 188 OkL 366. 

Sale of prepared or mixed feed 
sold to owner of cattle for purpose 
of feeding cattle, in preparing them 
for market or slaughter as com fed 
cattle, was not sold for use In ’’proc¬ 
essing'* or ’’preparing for sala"—Col¬ 
bert Mill & Feed Co. y. Oklahoma 
Tax Commission, supra. 

54. La—State v. Regenbogen. 2 So. 
2d 207. 197 La. 769—State v. Na¬ 
tional Window Cleaning Co., 145 
So. 673, 176 La. 318—State v. Chi¬ 
cago Hat Works, 141 So. 844, 174 
La. 814. 

37 CJ. p 237 note 18. 

Mechanical trades and pursuits as 
subject to license see supra 5 30 c. 
Purpose of exempiiom from license 
taxation of persons engaged in me¬ 
chanical pursuits is to encourage the 
mechanic who works with his hands, 
although the exemption is not de¬ 
nied him if he obtains the help of 
other mechanics, and not to exempt 
and protect an employer who profits 
by the use of the mechanics* labor 
and skill in the conduct of his own 
business.—State v. Tung. 163 So. 
101, 183 La. 381. 100 A.L.R. 1080. 

Test of Tnechanloai pursuit 

(1) The mere fact that mechanical 
tools, or the services of a mechanic, 
are utilized or employed in the per¬ 
formance of the ultimate service in¬ 
volved or in carrylug on the busi¬ 
ness or vocation in question Is not 
of Itself determinative of whether 
it is a mechanical trade or pursuit. 
—Western Co. v. Sheppard, Tex.Clv. 
App., 181 S.W.2d 850, error refused. 

(2) Test as to whether calling is 
mechanical pursuit so as to be ex¬ 
empt from occupational license tax 
is whether intellectual quality pre¬ 
dominates over manual skill in per¬ 
forming duties of particular calling; 
if skill in the manipulation of the 
hands, tools.. and machinery is em¬ 
phasized over the mental side the 
calling is classified aa a mechanical 
pursuit. 

Lia.—State t. Cohn, 165 So. 449, 184 
loL 53. 

Tex.—Western Co. ▼. Sheppard, su¬ 
pra. 

618 


(8) Calling which requires both in¬ 
tellect and skill and in 'which the 
mental aspect Is controlling is pro¬ 
fession and not mechanical pursuit. 
— ^State V. Cohn, supra. 

55, La.—State v. Crescent City 
Laundries, 165 So. 315, 184 La. 17 
— State V. Tung, 163 So. 101, 188 
La. 281, 100 A.L.R. 1030—State V. 
National Window Cleaning Co., 145 
So. 673. 176 La. 818—'State v. Chi¬ 
cago Hat Works, 141 So. 844. 174 
La. 814—State v. McNally, 12 So. 
117, 45 La.Ann. 44. 

Persons within exemption 

(1) Barber.—State v. Him, 16 So. 
408, 46 Ija.Ann. 1443—37 C.J. p 237 
note 18 £c]. 

(2) Beauty specialist.—State v. 
Cohn, 165 So. 449. 184 La. 63. 

(3) Person who works at shoe re¬ 
pairing.—State V. Up-To-Date Shoe 
Repairing Co., 144 So. 714, 175 La, 
917. 

Persons not within exemption 

(1) Person engaged in business of 
furnishing any seivtce or perform¬ 
ing any duty In connection with ce¬ 
menting of casing seat of any oil 
or gas well or the shooting or acidiz¬ 
ing the formations of such welL— 
Western Co. v. Sheppard, TexCiv. 
App., 181 S.W.2d 850, error refused. 

( 2 ) Photographer.—MulUnlx v. 
State, 60 S.W. 768, 42 Tex.Cr. 526. 

56; La.—State v. Chicago Hat 
Works, 141 So. 844, 174 La. 814. 

57. La.—State v. Regenbogen, 2 So. 
2d 207. 197 La. 769—State v. Na-| 
tlonal Window Cleaning Co., 145 
So. 673. 176 La, 318—State v. Chi¬ 
cago Hat Works, 141 So. 844. 174 
La. 814. 

58. La.—State v. Levy. 182 So. 659, 
190 La. 511—State v. Tung. 163 So. 
101, 183 La, 281. 100 A.L.R. 1030— 
State V. McNally, 12 So. 117, 45 
La.Ann. 44. 

58. La.—State v. Le'vy, 182 So. 659, 
190 La. 611—State v. Tung, 163 So. 
101, 183 La. 281. 100 A.L.R. 1030— 
State V. McNaUy, 12 So. 117, 46 Lou 
Ann. 44. 

37 C.J. p 237 note 18 [bj, 

G(K La.—^State v. Crescent City 
Laundries, 165 So. 315, 184 La. 17— 
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contracts for a project with a licensed contractor 
from a requirement that contractors be licensed 
does not exempt therefrom an owner whose contract 
or contracts with a licensed contractor or contrac¬ 
tors do not cover a* substantial portion of the proj¬ 
ect.®^ 

(9) Casual^ Isolated, or Occasional Sales 

Under statutes so providing, casual, Isoiatei, or oc¬ 
casional sales are exempt from the operation of taxes on 
sales or the occupation or fxislness of making safes. 

Under statutes so providing, either by express 
exemption or such a definition of the sales within 
the operation of the tax as excludes them, casual, 
isolated, or occasional sales are exempted from the 
operation of taxes on sales or the occupation or 
business of making sales,provided the seller docs 
not hold himself out as engaging in the business of 
selling tangible personal property at retail,®* and 
the quantity sold is not a test of the applicability 
of the tax.®^ Under other statutes such sales are 
not exempted from the operation of such taxes,®® at 
least where they are made in the course of retail 
operations by one engaged in the retail business,®® 
or where they are made in a more or less continu¬ 


ous recurrence or with systematic recurrence and 
continuxt}'.®^ In any event sales will not be held 
casual or isolated transactions exempt from the 
operation of the tax where they are considerable 
in number and the gross receipts therefrom sub¬ 
stantial.®® WTiere the statute limits the tax to sales 
made in the ordinary course of the seller’s busi¬ 
ness, sales of articles or commodities used in the 
conduct of the seller’s business, which he may sell 
occasionally but vrhich are not the type of goods, 
wares, or merchandise usually kept for sale by him 
in the ordinary course of his business, are not tax¬ 
able.®® 

(10) Proper^’ Sold for Use or Consumption 
in Production of Other Property 

Under statutes so providing the use, sale, or privi¬ 
lege of making sales of commodities used, consumed, or 
entering into the production, preparation, or processing 
of other commodities or services, or which are sold for 
specified uses, are exempt from use^ sales, or privilege 
taxes. 

Under various statutes the use, sale, or privi¬ 
lege of making sales of commodities used, con¬ 
sumed, or entering into the production, prepara¬ 
tion,^® processing,^^ or manufacturing, as consid- 


State V. Up-To-Date Shoe Kepair- 
ingr Co., 144 So. 714, 175 La. S17— 
State V. Service Galvanizing 
Works, App., 1 So.2d 857. 

61. Cal.—^Moon v. Goldstein, 158 P. 
2d 1004, 69 OaLApp.2d Supp. SOO. 

62. HI.—^MAhon V. Kudelman, 36 N. 
B.2d 550, 377 Ill. 331—Herlihy Mid- 
Continent Co. V. Nudelxnan, 12 N. 
E.2d 638, 867 111. 600, 115 A.L.R. 
485—^Praiiklin County Coal Co. v. 
Ames, 194 N.B. 268, 359 Ill. 178. 

Sales of secondhand tzadedns 
The sale of secondhand articles 
which the seller, as an incident to 
his business, acquired as trade-ins in 
the sale of new articles have been 
held not isolated or occasional sales 
exempt from the operation of the tax. 
—State ex reL Sioux Falls Motor Co. 
V. Welsh, 270 N.W. 852, 655 S-D. 68. 
63; Ill.—Svithiod Singing Club t. 
McKibbin, 44 N.E.2d 904, 881 HI. 
194. 

64. HI.—Svithiod Singing Club v. 
McKibbin, supra—Herlihy Mid- 

Continent Co. V. Nudelman, 12 N.B. 
2d 638, 867 Ill. 600, 115 AX.IL 
4 g 5 —^Franklin County Coal Co. v. 
Ames. 194 N.B. 268, 859 HI. 178. 

66 . Cal.—Bigsby v. Johnson, 118 P. 
2d 289, 18 CaL2d 860—People v. 
Imperial County, App., 173 P.2d 
352—Los Angeles City High School 
Dist. V. State Bd. of EqualizaUon, 
163 P.2d 45, 71 CaLApp.2d 486. 
66 . Cal.—Bigsby ▼. Johnson, 118 P. 
2d 289, 18 Cal.2d 860. 


xr&iunua sale 

Sale is not exempted merely be¬ 
cause it is not the kind of retail 
sale ordinarily made by the seller.— 
Bigsby y. Johnson, supra. 

Sale aot exempted 
Sale of secondhand equipment pre¬ 
viously used in the business is not 
exempted.—Bigsby t. Johnson, su¬ 
pra. 

67. Ohio.—State ex rel. City Loan 6b 
Savings Co. of Wapakoneta v. Zell- 
ner, 13 N.E.2d 235,183 Ohio St. 263. 

68 . Cal—^Northwestern Pac. R. Co. 
V. State Board of Equalization of 
California, 133 P.2d 400, 21 CBl.2d 
524—^Los Angeles City High School 
Dist. V. State Bd. of Equalization, 
163 P.2d 45, 71 Ca2J^pp.2d 486. 

69. OkL—Oklahoma Tax Commission 
V. Texas Co., 76 P.2d 389, 182 Okl. 
91. 

Secondhand mateziel 

Seller's sale of obsolete or nonus- 
aUe material and equipment which 
he had used in the conduct of his 
business is not taxable.—Oklahoma 
Tax Commission v. Texas Co., su¬ 
pra. 

7a Ala.—^Lone Star Cement Corpo¬ 
ration ▼. State Tax Commission of 
Alabama, 175 So. 399, 234 Ala. 465. 
Hich.—^Boyer-Campbell Co. t. Pry, 
260 N.W. 165. 271 Mich. 282, 98 A. 
Z^R. 827. 

Wyo.—State Board of Equalization 
of Wyoming v. Oil Wells Supply 

I Cow *6 P.2a 10»s. SI W70. S2<. 
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Sales not within exemption 

(1) Sale of feed purchased for 
feeding live stock moving in inter¬ 
state commerce was not within ex¬ 
emption of purchases of services 
used in compounding taxable trans¬ 
portation service.—^Union Stock 
Yards v. State Tax Commission of 
Utah, 71 P.2d 542, 93 Utah 174. 

(2) Sale to retail grocer of wrap¬ 
ping paper, twine, containers for 
the purpose of wrapping, sacking, or 
boxing merchandise when sold to 
customers was not for use in pro¬ 
ducing, manufacturing, or compound¬ 
ing articles.—^Warren v. Fink, 72 P. 
2d 968, 146 Kan. 716. 

71- Iowa.—^Zoller Brewing Co. ▼. 
State Tax Commission, 5 N.W.2d 
643, 232 Iowa 1104, modified on 
other grounds 6 N.W.2d 843. 
Wyo.—State Board of Equalization 
of Wyoming v. Oil Wells Supply 
Co., 65 P.2d 1093, 51 Wyo. 226. 
^'Pzocessliig'’ defined 

(1) '^Processing” is the refining, 
development, preparation, or convert- 

I ing of material, especially that is a 
raw state, into marketaMe form.— 
Huron Fish Co. ▼. Glander, 67 KJfiLSd 
546, 146 Ohio St 631—France Ca ▼. 
Evatt, 55 NJS.2d 652, 143 Oido St 
455. 

(2) ''Processing” contemidalea n 
change in the form of the arttde by 
some sort of process.—ICisbman Fisa 
Co. ▼. Glander, 17 Ohio Snpp. 44. 

<3> "Processiiig” meens to sshleet 
to some special p roce ss or treatment 
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cred in Manufactures | 5, of an article, commodi¬ 
ty, substance, or, under some statutes, science, ^2 
is expressly exempted from use, sales, or privilege 
taxes. 

Frequently, in order for the exemption to ap¬ 
ply, the use or consumption must be by incorpora¬ 
tion into the new product so as to become an in¬ 
gredient or component part thereof.73 Under some 
statutes this incorporation must be by physically 
entering into, and becoming a tangible ingredient 


or component part of, the article produced or pre¬ 
pared,but under other statutes it is not neces¬ 
sary for the property sold to enter, in a physical 
sense, into the purchaser’s product’*^ or to be actu¬ 
ally consumed in the production thereof.^® 

Various statutes also exempt from use, sales, or 
privilege taxes sales of articles sold for particular 
uses, such as sales for consumption or use in in¬ 
dustrial processing or agricultural production,77 
consumption or use directly in industrial cleaning 


and is synonymous with “proparatior 
for the market” which in turn has 
the same meaning as ‘'preparing fo 
sale.”—Colbert Mill & Peed Co. v. 
Oklahoma Tax Commission. lOS P.r'd 
304, 1S8 Okl. 36€. 

JtftleiMi luld used is pxoeoMdag 

(1) Cartons, kegs, and bottles, used 
in connection with the sale of beer. 
—Zoller Brewing Co. t. State Tax 
Commission. 5 N.W.Sd 643. 232 Iowa 
1104. modified on other grounds 6 K. 
W.2d S43. 

(2) Mechanical case-packer pur¬ 

chased outside the state and used 
in packing bottled beer.—^Zoller 
Brewing Co. t. State Tax Commis¬ 
sion, supra. I 

trssa htf d not la processing | 

(1) Use of net for fishing.—^Huronj 
Pish Co. ▼. dander, 67 X.B.2d 546,' 
141 Ohio St. 631—KIshman Fish Co. 
V. dander, 17 Ohio Supp. 44. 

(2) Sale of ice to be used to re¬ 
frigerate and pre3er\'e products sold. 
—^^Varren v. Fink, 72 P.2d 668, 146 
Kan. 716. 

TS. SorvioM 

The terms “service” or “service 
furnished” within statute exempting 
from taxation sales of tangible per¬ 
sonalty to persona engaged In com¬ 
pounding any commodity which tang¬ 
ible personalty enters into service 
furnished include only services spe¬ 
cifically listed as being subject to 
taxation.—<kurpenter v. Carman Dis¬ 
tributing COn 144 P.2d 770, 111 Colo. 
66& 

TS. Okl.^olbert MiU 4b Feed Co. v. 
Oklahoma Tax Commission, 109 P. 
2d 804, 188 OkL 366. 

Wya—State Board of Equalisation 
of Wyoming v. Oil Wells Supply 
Co. 68 P.2d 1098, 51 Wyo. 226. 

Test for eymipHoa ^ 

The test is whether the articles in¬ 
volved are consumed by processor as 
the last user, and, if they are so con- 
aamod, tax must be paid thereon by 
processor.—Union Portland Cement 
Co. V. State Tax Commission, Utah. 
17i P.2d 164, modified on other 
grounds 176 P.2d 879—EL a Olsen 
Ca V. Stale Tax Commission. Utah, 
168 P.2d 824. 

By amendment of statute exempt¬ 


ing sales of property, service, or 
:>roduct for use in the purchaser’s 
business so as to exempt only sales 
3f property which enters into, and 
becomes an ingredient or component 
part of, the property which the pur¬ 
chaser manufactures or compounds, 
or the container, label, or shipping 
case thereof, the legislature Intended 
that purchasers should pay the sales 
tax on those items they consume in 
their business and be exempt only 
on those items which are passed 
on to other consumers.—E C. Ol¬ 
sen Co. V. State Tax Commission, su-* 
pra. 

laddeatal InoozpozatioiL 
The exemption does not apply 
where the primary use of the article 
is in the carrying on of the process 
by which the purchaser produces a 
different article and it Is incorpo¬ 
rated as a component part of the ar¬ 
ticle produced only incidentally as it 
is worn away during the produc¬ 
tive process.—^Union Portland Ce¬ 
ment Co. V. State Tax Commission, 
Utah, 170 P.2d 164, modified on other 
grounds 176 P.2d 879. 

Partial husorpoxatlon 
In order to be exempt, all ele¬ 
ments of the entire property must 
enter into or mingle as a compo¬ 
nent part of the article produced: 
and where only a proportion of the 
elements of the property purchased 
is mingled with, or becomes a com¬ 
ponent part of, the article produced 
its sale is not exempt from taxation. 
—American Distilling Co. v. State 
Board of Equalization, 131 P.2d 609, 
55 Cal«4pp.2d 799. 

Oonstituflist part 

In order for property to be exempt 
under statute which exempts tangi¬ 
ble personal property which enters 
into the processing of the product, 
the property must become a constit¬ 
uent part of the final product in the 
series of continuous operations end 
treatment leading thereto.—^Bedford 
V. Colorado Fuel & Iron Corporation, 
81 P.2d 752, 102 Colo. 538. 

Sales to cleaners 

Sales of soaps, starches, alkalies, 
solvents, doths, fabrics, buttons, 
threads, wrapping paper, bags, twine j 
Ink, labels, and hangers to cleaner^ ! 
and laundries were not exempt.—I 
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Carpenter v. Carman Distributing 
Co., 144 P.2d 770, 111 Colo. 566. 
Artldlas held not to become ingredi. 
ent or component part 

(1) Cap on bottled soft drink was 
not an ingredient or component part 
of drink.—Poor v. Curry, 8 So.2d 418 
248 Ala. 76. 

(2) Sales of insecticides for ulti¬ 

mate use of growers of vegetables 
or fruit were not intended to “enter 
into and become an ingredient or 
component part of” produce on which 
they are used.—^B. a Olsen Co. v. 
State Tax Commission, Utah, 168 P 
2d 324. ' 

(3) Sales of car strips used in 
bracing filled boxes of fruit or vege¬ 
tables within railroad car, of picking 
boxes used by growers to collect 
vegetables and fruit In the fields and 
orchards and to transport to cannery, 
of pea canning trays, of milk cases 
or boxes, and of corrugated can cas¬ 
es used by railroad within its own 
system until worn out, were sub¬ 
ject to sales tax.—^EL C. Olsen Co. v. 
State Tax Commission, supra. 

74. Mich.—^Boyer-Campbell Co. v. 
Fry, 260 N.W. 165, ^71 Mich. 282. 
98 A.L.R. 827. 

75. Wyo.—State Board of Equaliza¬ 
tion of Wyoming v. Oil Wells Sup¬ 
ply Co., 65 P.2d 1093, 61 Wyo. 226. 

Services 

The transportation of crude oil to 
the refineries is a service which is 
used in the production or enters into 
the processing of the refiners* prod¬ 
ucts.—State Board of Equalization of 
Wyoming v, Stanollnd Oil & Gas Cou, 
66 P.2d 1095, 51 Wyo. 237. 

76. Wyo.—State Board of Equaliza¬ 
tion of Wyoming v. Oil Wells Sup¬ 
ply Co., 65 P.2d 1093, 51 Wyo. 226. 

77. Mich.—^Michigan Allied Dairy 
Ass*n V. Auditor General, 5 N.W.2d 
516, 302 Mich. 643. 

Other use 

Such property is exempt fri>m such 
taxes, notwithstanding it also is 
put to another use not in industrial 
processing or agricultural producing, 
in the absence of some provision ex¬ 
cluding ft in such case, in whole or 
In iwtrt, from the exemption.—Mlchi- 
ian Allied Dairy Ass'n v. Auditor 
General, supra. 
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of tangible personal property,*^ or consumption or 
use directly in commercial fishing,79 and such as 
sales of coal sold for industrial use,^® and sales of 
containers, labels, or shipping cases for the pur¬ 
chaser’s use in shipping or selling goods.®! 

Basis and purpose of exemption. An exemption 
from taxation of property to be used or consumed 
in the production or preparation of other property 
is based on the business of the purchaser and the 
use to which he puts the property purchased.®^ 
Its purpose is to avoid double taxation®® or to 
prevent a piling up of sales taxes,®^ and to en¬ 
courage the production of more valuable property 
which may be taxed.®® The property so exempted, 
although used or consumed by the purchaser, is in 
an economic sense resold.®® 

Sales to contractors or for building purposes. 
It has been held that materials sold or used by con¬ 
tractors or subcontractors in the performance of 
construction contracts, whether entered into on a 
lump sum or cost plus basis, are within a provision 
exempting property consumed or used in industrial 
processing,®*^ except where another provision spe¬ 


cifically exdudes tangible personal property per¬ 
manently affixed and becoming a structural part of 
real estate from being considered as consumed or 
used in industrial processing.®® Also under some 
statutes sales of building materials to contractors, 
builders, or landowners for resale or use in the 
form of real estate are expressly excepted from an 
exemption of sales of commodities which enter into, 
and become a tangible ingredient or component 
part of, an artide produced.®® Other audiority, 
how'cver, has held the installation of property, un¬ 
der a lump sum contract whereby such property be¬ 
comes a part of the realty, not to constitute a sale 
of such propert}’ by the contractor or subcontrac¬ 
tor so as to make its sale to him exempt on the 
ground that it was purchased for resale or for in¬ 
corporation as a material ingredient or part of 
tangible personal property to be produced for sale.®® 

(11) Gasoline and Other Motor Fuel Taxes 

Under various statutes exemptions are authorized 
from taxes on sales or the use, storage, or transporta¬ 
tion of gasoline or other motor fuels where th^ are soM 
or used for specified purposes or to particular entities 
or persons. 


jLgzionltnzal prodnoSng 
Cans used on dairy farms for cool> 
ing milk before it is picked up by 
truck and taken to creamery for pas¬ 
teurization are used in agricultural 
producing.—^Michigan Allied Dairy 
Ass'n V. Auditor (General, supra, 
mdustzial pxocessiiig' 

Milk bottles and cans used by milk | 
processor in refrigerating milk after 
pasteurization to make it suitable for 
market are used in industrial proc-* 
essing.—^Michigan Allied Dairy Ass'n j 
V. Auditor General, supra. | 

78. Supply sezvioe 

The exemption is not applicable to 
linens, towels, and gaipnents laun¬ 
dered and furnished to customers 
as a supply service, or to personal 
property used or consumed directly 
in such supplying.—^Pioneer Linen 
Supply Co. V. Bvatt, 65 N.E.2d 711, 
146 Ohio St. 248. 

79. Ohio.—Kishman Pish Co. ▼. 
Glander, 17 Ohio Supp. 44. 

80. Utah.—^Union Portland Cement 
Co. V. State Tax Commission, 176 
P.2d 879. 

Coal pnzeliased in a«oth» sfeate 
may be industrial coal not subject 
to the use tax.—^Unlon Portland Ce¬ 
ment Co. V. State Tax Commission, 
supra. 

8L Ala.—Peer v. Curry. 8 So.2d 418, 
243 Ala. 76. 

Shipping oases 

Sales of corrugated can cases to 
canneries to be used for packing tin 
cans of fruit and vegetables, are 
shipping cases of finished products 


within exemption.—PL C. Olsen Co. v. 
?tate Tax Commission, Utah, 168 P. 
2d 324. 

Conteinezs 

(1) The words •’famished contain¬ 
ers" in statute exempting from use 
tax containers furnished to retailers, 
mean container as a unit, and not 
that part of container which is dis¬ 
carded before rest of container is re¬ 
turned to manufacturer.—^Poer v. 
Curry, 8 So.2d 418, 243 Ala. 76. 

(2) A cap on bottled soft drink 
was not a part of “container” fur¬ 
nished to retailer by manufacturer 
within the statute, where cap was 
not returned with bottle.—^Poer v. 
Curry, supra. 

(8) Sales of wrapping paper, bags, 
twine, ink. labels, and hangers to 
cleaners and laundries were not ex¬ 
empt from taxation.—Carpenter y. 
Carman Distributing Co.. 144 P.2d 
770, 111 Colo. 566. 

Mbails 

<1) The words "labels thereof" in 
statute exempting fkom use tax con¬ 
tainers furnished to retailers and 
labels thereof, refers to furnished 
containers.—^Poer Curry, 8 So.2d 

418, 243 Ala. 78. 

(2) Capa on bottled soft drinks 
were not "labels on furnished con¬ 
tainers" within statute, where bot¬ 
tles were returned by retailers.— 
Peer T. Curry, supra. 

88, Wyo.—State Board of Equaliza¬ 
tion of Wyoming v. Oil Wells Sup¬ 
ply Co., 85 P.2d 1092, 51 Wyo. 228. 
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83L Ohio.—^Bailey v. Evatt, 53 N-HL 
2d 812, 142 Ohio St. 816. 

94- Wyo.—Morrison-Knudson Co. v. 
State Board of Equalization. 135 P. 
2d 927, 58 Wyo. 500. 
legislative iatest 
The exemption was enacted not 
only to avoid a pyramiding of sales 
taxes into the cost of the finished 
product, but it also contemplated 
that a sales tax should be collected 
on the end transaction, and that such 
should be the measure of the total 
imposition on the composited prod¬ 
uct.—Carpenter v. Carman Distribut¬ 
ing Co., 144 P.2d 770, 111 Colo. 566. 
8S. Ohio.—Bailey v. Evatt, 52 NJEL 
2d 812. 142 Ohio St. 616. 

88. Wyo.—State Board of Equalisa¬ 
tion of Wyoming v. Stanolind Oil 
& Gas Co., 65 P.2d 1095. 51 Wyo. 
237—^State Board of Equalization 
of Wyoming v. Oil Wells Supply 
Co., 6S P.2d 1092, 51 Wya 228. 

87- Mich.—^Acom Iron Works v. Au¬ 
ditor General, 294 N.W. 126, 295 
Mich. 143, 139 AXi.iL 368. 

88L Mich.—^Metzen v. Department of 
Revenue. 17 N.WXd 860. 310 Mich. 
622—C. Mahon Co. v. Depart¬ 
ment of Revenue, 11 N.W-2d 280, 
306 Mich. 660. 

88. Ala.—Wood Preserving Oo^pova- 
tion V. State Tax Coromlsskm, 279 
So. 254. 235 Ala. 428. 

90u Colo.—Craftsman Paiatsia Ik 
Decorators v. Oarpealer, 127 Pjid 
414, 111 Colo. 1. 

[ Ohio.—Volk T. Static U Oiia mmk 
i 112 . 
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Under statutes so providing, various exemptions 
are authorized from taxes on sales or the use, stor¬ 
age, or transportation of gasoline or other motor 
fucls,5i as where they are sold for use or used ex¬ 
clusively for agricultural purposes,®- in motor ve¬ 
hicles not operated on the public highways,®® or 
in interstate commerce,®^ where they are sold 
to municipalities, counties, or other subdivisions®® 


for use in making public improvements®® or in the 
construction, maintenance, and repair of highways 
and streets,®7 or where they have already been 
taxed.®® An exemption from a storage tax on gas¬ 
oline stored for export and exported within a stat¬ 
ed time grants an exemption to a distributor as to 
gasoline he exports within the stated time,®® but 
not as to gasoline he sells and delivers in the state, 


91. DMl«ri near stata lina 

Exemptions granted dealers located 
near a state line so as to conform 
their tax liability to that of dealers 
in the neighboring state are allowed 
only in accordance with the terms 
of the statute.—^Hardin v. Croom, 157 
S.W.2d 520, 203 Ark. 519—Wiseman 
▼. Town of Omaha, 94 S.W.2d 115, 
192 Ark. 71t. 
acatoaaia 

Under statute exempting kerosene 
from motor vehicle fuel tax, a com¬ 
pany selling a mixture of gasoline 
and kerosene as motor vehicle fuel, 
without representing it as part kero¬ 
sene. cannot claim that It was one 
half kerosene and exempt to that ex¬ 
tent ftom the tax.—^People v. Ster¬ 
ling Refining Co., 251 P. 1080, 86 Cal. 
App. 558. 

Mileage taxes 

Under the particular terms there¬ 
of, statutes imposing mileage taxes 
on specified motor vehicles of a spec¬ 
ified amount per mile for every mile 
traveled in the state have been con¬ 
strued not to include gasoline and 
other motor vehicle fuel taxes in an 
exemption from other taxes provided 
for.—^Tamiami Trail Tours v. Lee, 
194 So. 305, 142 Fla. 68. 

082 depot 

An exemption from a privilege tax 
for conducting the business of an oil 
depot of merchants retailing oil only 
in the regular course of business ex¬ 
empts merchants retailing oil, gas, 
or kerosene in the same way they 
sell other goods and it does not ex¬ 
empt merchants selling such com¬ 
modities in the same way as filling 
stations.—^MiUer v. Sherrard, 126 So. 
903. 157 Miss. 124, followed in 126 So. 
906. 

Mor eontxacts 

An exemption from taxation of 
gms<^iae sold under a contract exe¬ 
cuted prior to the enactment of the 
statute does not exempt sales made 
under an executory contract which 
penults the seller to add the tax to 
the contract price.—^People v. Ven¬ 
tura Refining Co., 268 P. 347, 204 Cal. 
266. rehearing denied 283 P. 60, 204 
CUL 236, followed in People v. Rich¬ 
field Oil Qo., 268 P. 355, 2»1 Cal 699 
—People V. General Petroleum Corpo¬ 
ration, 268 P. 352, 204 CaL 297, re- 
liearing denied 2S3 P. 60, 204 CaL 297 
—People V. Richfield Oil Ca, 268 P. 
353. 304 CaL 301, followed in 268 P. 
I5S, 201 CaL 699. 


92. Premises 

The exemption Is not limited to 
motor fuel used exclusively on lands 
farmed by holder of an exemption 
permit.—Protest of Hyde, 110 P.2d 
292, 1S8 Okl. 413. 

93. On dosed highway 

Rollers and tractors used in con¬ 
struction or repair of highway closed 
to public are not operated on public 
highways.—Oswald v. Johnson, 291 P. 
579, 210 Cal. 321. 

9^ Oalloiiage exemptioii 

Statute giving an exemption to mo¬ 
tor carriers and those operating mo¬ 
tor vehicles for hire interstate has 
been held to apply only when the 
motor fuel is actually measured at 
port of entry and at port of exit and 
not when the alternate or optional 
method of determining the tax by 
the total mileage traveled in the 
state Is used.—^McLeod v. Santa Pe 
Trail Transp. Co., 168 S.W.2d 418, 205 
Ark. 225. 

Highway department gasoline 

Exemption of tax on fuel which 
state has no power to tax has refer¬ 
ence to gasoline shipped through the 
state in interstate commerce, and 
does not exempt from taxation gaso¬ 
line bought and used by the highway 
department.—^McCarroll v. Mitchell, 
129 S.W.2d 611. 198 Ark. 435. 

95. Pla.—Orange State Oil Co. v. 

Amos, 130 So. 707, 100 Fla. 884. 
Presumption 

Facts that contemporaneous stat¬ 
utes expressly exempted municipali¬ 
ties from fees for motor vehicle title 
certificate or registration, and statute 
taxing gasoline was silent regarding 
municipalities* exemption, did not 
overcome presumption favoring ex- 
en^tlon.—Commonwealth v. Pure Oil 
Co.. 154 A. 307, 303 Pa. 112. • * 

SBiplied exemption 

(1) An implied exemption in favor 
of the county or municipality has 
been held to exist where the statute 
does not either expressly impose the 
tax on It or exempt it therefrom.— 
Commonwealth v. Pure Oil Co., su¬ 
pra. 

(2) Fact that gasoline tax statute 
provided no machinery for exempting 
municipalities did not show legisla¬ 
tive intent to tax municipalities.— 
Commonwealth v. Pure Oil Qo,, supra. 

(8) Other authority, however, 
holds that an implied exemption in 
favor of the county or municipality 
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does not exist where the statute nei¬ 
ther expressly imposes the tax on it 
nor exempts it therefrom. 

Ill.—^People V. Deep Rock Oil Corpo¬ 
ration, 175 N.E. 672. 348 Ill. 3SS. 
Utah.—Crockett v. Salt Lake County, 
270 P. 142, 72 Utah 337. 60 AJUR. 
867. 

<4) City is not exempt from tax on 
gasoline, sold to it for use in motor 
vehicles operated on its streets for 
municipal purposes, on ground that 
it owns fee in streets.—^People v. 
Deep Rock Oil Corporation, supra. 

96. Federal ageiife 

Purchase of gasoline for levee 
work through federal agent on behalf 
of state levee districts Is exempt— 
State V. Home Oil Co., 114 So. 326, 
148 Miss. 511. 

97. Colo.—^People v. City and County 
of Denver, 10 P.2d 1106, 90 Colo. 
598. 

98w BefXndable tax 
Exemption from privilege tax of 
receipts from sale of gasoline al¬ 
ready taxed does not apply where the 
tax paid is refundable because the 
gasoline is used in farming opera¬ 
tions.—Vinz V. Nord, S.D., 17 N.W.2d 
299. 

99. Tenn.—^Tennessee Oil Co. v. Mc- 
C«uiless. 167 S.W.2d 267, 178 Tenn. 
683, rehearing denied 162 S.W.2d 
1081, 178 Tenn. 683, appeal dis¬ 
missed 63 act 84, 317 U.a 538, 
87 L.Ed. 482. 

Sxtent of examptioix 
Statute exempting gasoline held 
for export “from the measure of the 
tax liability*’ of those in the gasoline 
business h&s been construed to ap¬ 
ply to all excise taxes imposed under 
different statutes.—^Texas Co. v. Mc- 
Canless. 148 aw.2d 360. 177 Tenn. 
238, affirmed Standard Oil Co. of 
Louisiana v* State of Tennessee ex 
reL McCanless, 62 S.Ct 112, 314 U.S. 
573, 86 L.Ed. 464, rehearing denied 
62 act. 179, 314 U.S. 711, 86 L.Bd. 
567. 

Storage in marked tanks 
Requirement that the gasoline be- 
stored in separate tanks marked “ex¬ 
port tanks** makes a valid distinction, 
between gasoline stored in tanks 
marked “export tanks** and gasoline 
not so stored, since gasoline not 
stored in tanks marked ’’export 
tanks’* may remain in such in^ 

definitely.—Texas Co. v. McCanless. 
143 S.W.2d 360, 177 Tenn. 238, af- 
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even though it is sold for export^ Under some 
statutes auto bus operators paying a special license 
tax are exempt from a gross receipts tax,* and 
those paying a franchise tax on gross receipts are 
exempt or excluded from a motor vehicle fuel tax.® 

E. PEOCUREMENT, EEQUISECES, A2sT) 
§ 32. Persons Entitled to License 

Only a person who poesesses the statutory quallflea* 
tfons and who complies with the statutory conditions is 
entitled to a iicenssb 

Generally, where a statute requires a license for 
persons seeking to engage in the practice of a trade 
or profession, only a person who possesses the stat¬ 
utory qualifications and who complies with the 
Statutory conditions is entitled to a license.® The 
fact that the licensing statute enumerates specific 
classes of persons who are not entitled to receive 
a license does not entitle to a license all persons 
who are not expressly excluded by the statute.® 


§ 33 

In federal area. Gasoline shipped or taken into 
a federal area is not within an exemption of gas¬ 
oline exported or sold for exportation where a 
statute grants the state power to tax gasoline used 
or sold in a federal area to the same extent as 
though such federal area did not exist® 

PERATION AND EFFECT OF LICENSES 

§ 33 . -Eligibility in General 

The eligibility of a penon or corporation to be H- 
censed la dependent on the terms of the statute or ordi¬ 
nance. 

The eligibility of a person or corporation to be 
licensed to engage in a particular occupation or 
business, or to exercise a particular privilege, is 
dependent on the terms of the statute or ordinance 
requiring the licensed In accordance with statu¬ 
tory provisions, an applicant for a license may be 
required to possess certain qualifications pertain¬ 
ing to his suitability to perform the acts for which 
the license is sought,® such as qualifications and re¬ 
quirements as to age,® and such as qualifications 


firmed Standard Oil Co. of Loniaiana 
V. State of Tennessee ex rel. MoCan- 
less, 62 S.Ct. 112. 814 U.S. 678. 86 Ii. 
Ed. 464. rehearing denied 62 S.Ct. 178, 
814 U.S. 711, 86 UBd. 567. 
t, Tenn.—Tennessee Oil Ca t. Mc- 
Canless, 157 S.W.2d 267, 178 Tenn. 
683, rehearing denied 162 S.W.2d 
1081, 178 Tenn. 683, appeal dis¬ 
missed 63 act. 64, 317 17.S. 588, 87 
Xi.E<L 482. I 

S. 3Cotor foA tax 
X.J.—^Licata v. New Jersey State 
Board of Tax Appeals, 169 A. 541. 
12 N.J.Mi8c. 15, affirmed 172 A. 666, 
118 N.J.Law 86. 

a. N.J.—^Public Service Co-ordinated 
Transi^rt v. State Board of Tax 
Appeals, 178 A. 550. 115 N.JJliaw 
87. 

4. OkL—Sanders v. Oklahoma Tax 
Commission, 169 P.2d 748, certio¬ 
rari denied 67 S.Ct. 202. 

National park 

Wyo.—^Texas Co. v. Siegfried, 147 P. 
2d 837, 60 Wyo. 142, rehearing de¬ 
nied 160 P.2d 99. 60 Wyo. 174. 

a Pa.—^E^ineral Directors' Ass’n of 
City of Philadelphia v. Huff, Com. 
PI. 55 Dauph.Co. 216—Helms 
I.ievine, 45 I>auph.Co. 354. 

5. C.—State V. Blackwell, 13 SJEl2d 
433, 196 S.C. 313. 

Discretion of licensing hoard or offi¬ 
cer in granting or refusing license 
see infra 9 33. 

a N.Y.—Dening v. Cooke^ 295 N.T. 
S. 724, 162 Misc. 723. 

V. Ohio.—Jamison v. Stout, 14 Ohio* 
Supp. 71. 


Persons subject to license generally 
see supra 9 26. 

CkKoperattve hetrial assodatfoa 
The statutory provision that noth¬ 
ing in provisions of chapter dealing 
with license requirement of embalm- 
ers shall apply to "any person, firm 
or legally estahUshed funeral home 
ether than co-operative burial associ¬ 
ations except that each such legally 
established funeral home shall com¬ 
ply with the provisions of this chap¬ 
ter as to state control, licenses and 
license fees, in the undertaking busi¬ 
ness on July 4, 1935", cannot be con¬ 
strued as a specific prohibition bar¬ 
ring co-operative burial associations 
I from engaging in embalming busi- 
I ness through licensed embalmers.— 

I State V. Winneshiek Co-op. Burial 
Ass’n, Iowa» 22 N.W.2d 600. 

“ Wholes al e r" or “jobber^ 

(1) Under cigarette stamp tax act 
defining a wholesaler or jobber as a 
person, firm, or corporation doing 
business primarily to sell cigarettes 
to. and render service to, retailers in 
designated territory, succeeding qual¬ 
ifications must be read conjunctively 
with trespect to first phrase, and 
hence it requires all of the functions 
to constitute a wholesaler within 
meaning of the act.—Safeway Stores 
V, Oklahoma Tax Commission, 157 P. 
2d 749, 196 Okl. 333. 

<2> A corporation operating chain 
of retail grocery stores which also 
owned a central purchasing and dis¬ 
tributing warehouse to which its 
merchandise was sent and from 
which it was delivered to retail 
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stores was not a wholesaler or jobber 
within the statute, and hence was 
not entitled to a wholesale license to 
sell cigarettes.—Safeway Stores v. 
Oklahoma Tax Commission, supra. 

181 Fla.*—Gandy v. Borras, 154 So. 

I 248, 114 Fla. 503. 

67 <XJ. p 239 note 47. 

Ability to p«rfotrm part of wozle 
licensed barber, demonstrating 
ability to perform some work of 
hairdresser and cosmetician, is not 
entitled to license to perform all 
work thereof.—Ragall v- Holmes, 155 
A. 845. 113 Conn. 561. 

BnalTnias record 

A provision in photography act 
that the state board of photographic 
examiners could require proof of 
business record of applicant for li¬ 
cense to practice photography as a 
prerequisite to examination did not 
make applicant's business record a 
test of applicant’s qualifications for 
a license, but made his business rec¬ 
ord a proper subject to be considered 
in determining whether applicant 
qualified as to competency, ability, 
and integrity as required by the act. 
—State V. Lawrence. 197 S.E. 586. 
213 N,a 674. 116 AL.H. 1366, certio¬ 
rari denied Lawrence v. State of 
North Carolina, 59 S.Ct. 105. 205 U.a 
63S. 83 UEd. 411. 

9. Okl.—Carman t. Kyerau 86 PAd 
624. 183 Okl. 141. 

SMantioa of statate 
The intention of the engineering 
act of 1965, which required the ap¬ 
plicant to be twenty-five years of 
agA was not to determine the age at 
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as to education,^® experience,financial responsi¬ 
bility,^2 and moral characten^^ 

Under statutes which require a person to be li¬ 
censed before he may engage in a trade or business, 
a corporation may be licensed,^^ but in order to be 
eligible for a license a corporation must be author¬ 
ized by its charter to conduct the business for which ; 
a license is sought.i5 In accordance with the pro- 
risions of some statutes or ordinances, a firm or 
corporation may engage in the plumbing business^® 
on the examination and licensing of one member 
thereof who directs and super\dses the plumbing 
work,^* but under other statutes a corporation can¬ 
not obtain a license as a joumexinan plumber or as 
a master plumber.^S and cannot engage in busi¬ 
ness as a master plumber even though its manager 


or an officer has a master plumber's license.^^ Un¬ 
der some statutes a corporation may secure a per¬ 
mit to do an undertaking business.^® 

I 34. -Examination as to EligiWlity 

An applicant for a license may be required to submit 
to an examination as to his personal qualifications or fit¬ 
ness to conduct the business or occupation for which the 
license is desired. 

In accordance with statutes so providing, an ap¬ 
plicant for a license may be required to submit to 
an examination as to his personal qualifications or 
fitness to conduct the business or occupation for 
which the license is desired,2i and he must fulfill 
the statutory prerequisites before he is entitled to 
take the examination.^s An applicant who fails 
to make a passing grade is not entitled to a license.^3 


which ons could become a registered 
professional engineer, but rather tc 
determine the quaimcationa neces- 
rary for registration.—Garman v. 
Myers, supra. 

10. Ala.—^Barbers Commission of 
Mobile County r. Hardeman, 21 So. 
2d IIS. 31 Ala.App. 626. 

SBletteataxy school edneaiion 
Statutory requirement that appli¬ 
cants for barber’s license have an 
“elementary school education or Its 
equivalent” means merely that appli¬ 
cant must be able to ply his trade 
with satisfaction to customers and 
without danger to public health, and 
long, satisfactory experience may be 
the equivalent of cm elementary 
school education so far as barber is 
concerned.—Barbers Commission of 
Mobile County ▼. Hardeman, supra. 

13. H.T.—^Application of Beaver, 60 
M.T.S.2d 675. 

AppUGstton of eoghLaeziiig pxisoiples 
aad 

Cl) Construction work of a high 
school boy wholly without training 
as to engineering principles and tech¬ 
nical data did not require the “ap¬ 
plication of engineering principles 
and data** so as to bring his expe¬ 
rience within the requirements of the 
statute as regards his right to a li¬ 
cense.—Garman V. Myers, 60 P.2d 
621, 183 OkL 141. 

(2) IF^ct that plaintiff was in 
charge of design and construction of 
a gas system belonging to a company 
owned largely by his family did not 
show that he was doing professional 
engineering work requiring the **ap- 
pllcatlon of engineering principles 
and data,” so as to entitle him to an 
engineer's license.—Garman t. Myers, 
supra. 

Pmetiesl expixianoo la sohool 
The statute regulating practice of 
eoemctplogy contemplates that stu¬ 
dents of the trade shall be afforded 
prsueticttl experience as a part of their 


training in schools of cosmetology.— 
State ex rel. Mitchell v. Thompson'e 
School of Beauty Culture, 285 N.W. 
133, 226 Iowa ‘536. 

12. Cal.—^Mosesian v. Parker, 112 P. 
2d 705. 44 Oal.App.2d 544. 

The purpose of statutory provi¬ 
sions respecting financial responsi¬ 
bility of produce dealers was primar¬ 
ily to protect producers and make 
sure that they should be paid for 
their products by dealers.—^Mosesian 
V. Parker, supra. 

Assets hdUL Immffldent 
A married woman having no funds 
or property of her own before bor- j 
rowing money on her notes and life! 
insurance policy, or any assets overj 
and above her liabilities, was with¬ 
out financial responsibility sufficient 
to entitle her to licenses to engage 
in business of produce dealer.—Mo- 
sesian v. Parker, supra. 

13. Cal.—Cozptis Jtixis cited in 
Ex parte Porterfield, 147 P.2d 15, 
24. 63 CaI.App.2d 5XS. 

N.J.—^McBride v. Clark. 127 A. 550. 

101 N.J.Law 223, 2 N.J.Mlsc. 814. 
Wash.—^Plumas v. Town of Cosmo- 
poUs, 223 P. 1052, 12>8 Wash. 697. 

37 CJ. P 289 notes 49, 50. 
Discretionary power of licensing au¬ 
thority to refuse license because of 
I character of applicant see infra 9 
I 38. 

! Violator of law 

Statute making person violating 
prohibition laws ineligible to be li¬ 
censed as pool hall operator has been 
held to refer to state prohibition 
laws only, and not to those of the 
federal government.—^Morgan v. 
State, 282 P. 1110, 45 Okl.Cr. 268. 

14. Iowa.—State v. Winneshiek Co¬ 
op. Burial Ass*n, 22 N.W.2d 800. 

Power of corporation to practice a 
learned profession see Corpora¬ 
tions 9 956. 

Vim Monprofit ooxpozatioiiy existing 
solely by virtae of charter granted 
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pursuant to statutes providing for 
incorporation of corporations not for 
'Profit, is not qualified corporation 
applicant for racing permit under 
statute.—State ex rel. Dade County 
Kennel Club v. State Racing Commis¬ 
sion, 156 So. 343. 116 Pla 144. 

16. N.T.—^People ex rel. Stepskl v. 
Harford. 36 N.E.2d 670, 286 N.T. 
477. 

37 C.J. p 222 note 62. 

17. N.Y.—^Fredericks v. Dederer, 212 
N.T.S. 614. 126 Misc. 184. 

37 C.J. p >222 note 83. 

1& Mass.—^Attorney General v. Un¬ 
ion Plumbing Co., 16 N.E.2d 89, 301 
Mass. 86. 

16. Mass.—^Attorney General v. Un¬ 
ion Plumbing Co., supra. 

SO. Pa.—^P. B. Nugent Funeral Home 
V. Beamish, 173 A. 177, 315 Pa. 345. 
Beqniremeat that officers be li- 
osnsed held eliminated by subsequent 
statute.—State Board of Undertakers 
V. Joseph T. Sekula Funeral Homes, 
Com.Pl., 47 Dauph.Co. 196. 

21. Fla—Gandy v. Borras, 154 So. 
248, 114 Fla 503. 

Ohio.—Jones v. Bontempo, 82 N.E.2d 
17, 137 Ohio St. 634. 

37 C.J. p 239 note 54. 

Plumbers 

N,D.—State ex rel. City of Bismarck 
V. District Court in and for Bur¬ 
leigh County. 253 N.W. 744, 64 N. 
D. 399. 

Wash.—City of Tacoma v. Fox, 290 P. 

1010, 158 Wash. 325. 

37 CJ. p 221 note 26. 

28. Cal.—^Beard v. State Board of 
Embalmers and Funeral Directors, 
295 P. 1052, 111 CaLApp. 569. 
Training period 

Wis.—^Moratto v. Harper, 296 N.W. 
902, 287 Wls. 295. 

23; La—State ex rel. Sill t. Exam¬ 
ining Board of Master Electricians 
of City of Shreveport, X29 So. 437, 
14 LaApp. 17. 
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The board to which the conduct of the examination 
is delegated must act in accordance with the stat¬ 
ute and the rules and regulations which the 
board adopts^® and the questions which it selects®® 
must be reasonable. The method of determining 
the grade in the examination may be discretionary 
■with the examining board.®^ 

Privilege of license vnthout examination. A per¬ 
son may be entitled to a license without taking 
an examination tmder statutes expressly exempting 
specified classes of persons from the necessity of 
taking the examination for the license.®® Thus, 
under some statutes, persons who were engaged in 
the occupation or business prior to the enactment 
of the licensing statute, and who comply vnth the 


§ S4 

procedure prescribed hj the statute, are entitled to 
a license without an examination.®® A license may 
be issued without an examination only to an appli¬ 
cant who is within the class exempted from exami¬ 
nation®^ and who complies with the statutory pre¬ 
requisites to exemption.® 1 In accordance with stat- 
utor}’ prorisions, a renew’al of a license may be had 
without examination,®® even though the license has 
expired,®® but a licensing statute which merely per¬ 
mits a person practicing at the time of the enact¬ 
ment of the statute to receive a license without an 
examination does not exempt such a person, who 
has allowed his license to lapse, from the neces¬ 
sity of taking an examination in order to receive 
another license.®* 


SA. KY.—People t. 6cott, KT.S. 

229, 88 Hun 174. 

37 C.J. p 289 note &5. 
noleffation of fiuictlcm 'by departoufiLt 
A section of a city civil service 
charter amendment authorizing the 
personnel department by agreement 
with the other city departments to 
conduct examinations of applicants 
for licenses Issued by such depart¬ 
ments means that any department 
authorized to require examination as 
a condition precedent to issuing: a 
license may deXeg:ate the function of 
grivingr such examination.—State ex 
inf. McKittrick ex rel. Ham v. Kirby, 
183 S.W.2d 990, 849 Mo. 988. 

25. Mass.—Commonwealth v. Mc¬ 
Carthy, 114 NJEL 287, 225 Mass. 192. 
37 C.J. p 239 notes 58, 57. 

Rules and reg:ulations of board gen¬ 
erally see infra 5 87. 

AppUoant faiUngr to pass examlua. 
tlon 

Where statute licensing plumbers 
authorized board to mak:e reasonable 
rules to carry out provisions of the 
act, the rule providing that, should 
an applicant fail on examination or 
fall to take an examination, no addi¬ 
tional application would he accepted 
and no other examination would he 
given within twelve months fiom the 
date of such examination was reason¬ 
able and not an abuse of discretion.— 
Marcet v. Board of Plumbers Exam¬ 
ination and Registration of Ala., Ala, 
29 So.2d 333. 

as. Ala—^Barbers Commission of 
Mobile County v. Hardeman, 21 So. 
2d 118, 31 AlaApp. 828. 

37 C.J. p 239 note 55 [a]. 

27. Ubl —State ex rel. Sill t. Exam¬ 
ining Board of Blaster Electricians j 
of City of Shreveport, 129 Sa 427, 
14 LaApp. 17. 

SB: Neb.—^Downs t. Nebraska State 
Board of Examiners tor Profes¬ 
sional Engineers and Architects, 
298 N.W. 151,^139 Neh. .23, 


of Registration for Architects, Pro¬ 
fessional Engineers and I«and Sur¬ 
veyors, 21 N.W.2d 122, 313 Mich. 
258—^Marino v. State Board of Reg¬ 
istration for Architects, Profes¬ 
sional Engineers and X^and Sur\*ey- i 
' ors, 12 N.W.2d 437, 307 Mich. 43S. 
Xeb.—^Downs v. Nebraska State 
Board of Examiners for Profes¬ 
sional Engineers and Architects. 
296 N.W. 151. 139 Neb. 23. | 

Pzaoticaa expexieace | 

In accordance with the provisions 
of the statute, practical experience! 
in the particular trade or business! 
at the time of the enactment of the | 
statute, rather than the regularity! 
of work, is the standard of qualifica¬ 
tion for a license -without taking an 
examination.—Maxrland State Funer¬ 
al Directors' Ass'n v. Hears, 133 A.! 
82. 150 Md. 294. ! 

Beffidesfe eosBMtblogiat j 

A statute providing that an appli-! 
cant for a cosmetologist's license, to 
be exempt from taking an examina-l 
tion, must have been a resident of 
the state at the effective date of the I 
statute and must have practiced con¬ 
tinuously for six months, does not 
require former practice in the state 
nor does it require practice for the 
six months immediately prior to the 
effective date of the statute.—State 
V. Gillen. 288 P. 94. 128 Kan. 368. 

90. Mich.—Greene v. State Board of 
Registration for Architects. Pro¬ 
fessional Engineers. iLand Survey¬ 
ors. 11 N.W.2d 391. 307 Mich. 285. 
Pxaotlee dnxiag period iirnnsdiately 
pgeoedlag ozdiasaM* 

Under ordinance providing for is¬ 
suance of a master plumber's license 
without examination to one who has 
been for five years, "immediately" 
preceding passage of ordinance duly 
licensed, plumber, who had been duly 
licensed for five years but not consec¬ 
utively preceding ordinance, due to 
illness, was not entitled to a license 
without examination notwithstanding 
his training and service was soffi- 
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dent to establish his competency.— 
State ex rel. Walls v. Cotter, 1*32 S. 
W.2d 210. 175 Tenn. 92. 

Parson l icen se d in another state 

(1) Where a right to be registered 
without examination is extended to 
holders of certificates in states in 
which a similar privilege is extended, 
a holder of a certificate from a state 
in which a similar privilege is not 
extended cannot be registered with¬ 
out an examination.—Goldsmith v. 
Clabaugh. 8 F.2d 94, 55 App.D.O. 316. 
certiorari denied 46 S.qt. IS. 269 U.S. 
554, 70 l..Ed. 408. 

(2) A New York statute declaring 
certified public accountant registered 
in another state, who has practiced 
for three years, entitled to registia- 
tlon in New York without examina¬ 
tion. does not extend to accountants 
registered in District of Columbia a 
privilege similar to privilege extend¬ 
ed by a District of Columbia statute 
which gives the right of registration 
to accountants registered in other 
states regardless of the time which 
the applicant has practiced so as to 
permit registration without examina¬ 
tion in the District of Columbia of 
a certified public accountant regis¬ 
tered in New York.—Goldsmith v. 
Clabaugh, supra. 

31. Ohio.—State ex reL Miller v. 
Waid. 61 N.E.2d 787, 145 Ohio St. 
373. 

SaghriratiOA -within specilled ttine 
Ohio.—State ex rel. Homan v. Board 
of Embalmers and Funeral Direc¬ 
tors of Ohio, 21 N.E.2d 102. 135 
Ohio SL 321. 

3^ Mich.—Schuhknecht v. State 
Plumbing Board of Michigan, 289 
N.W. 136, 277 Mich. 181. 

Tex.—Murphy v. Mittelstadt, Civ. 
App., 195 S.W.2d 185, alfiniied. Sup., 
199 S.W.2d 478. 

33L Mich.—^Schuhknecht v. State 
Plumbing Board of Miriilgan, tit 
N.W. 188. 277 Mich. lU. 

38. Aiix.—^Beard of Examiners of 
Plumbers of City of Phcaaix v. 


as. Mich.—EZanfmann v. State Board 
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§ 35 

§ 35. -Conditions Imp«»ed 

In order that a person may be entitled to a license he 
must comply with tho conditions Imposed by statute or 
ordinance. 

In order that a person may be entitled to a li¬ 
cense to engage in or to conduct a particular busi¬ 
ness or to exercise a particular privilege, he must 
comply with the conditions imposed hy statute or 
ordinance.*^ Such conditions may consist merely 
of making a proper application and paying or ten¬ 
dering the prescribed fee,^® but, where other con¬ 
ditions are imposed, an applicant is not entitled to 
a license as a matter of course by merely paying 
or tendering the fee or tax required.®^ An appli¬ 
cant may be required, inter alia, to disclose the 
extent and value of his business,3S and pay, or show 
that he has paid, all his taxes.39 Wliere the stat¬ 
ute prescribes certain conditions in respect of the 
place where the licensed business is to be conducted, 
applicant is not entitled to a license for a place of 
business which does not conform to the statutory 


regulations.*® 

Compliance is necessary only with conditions or 
regulations applicable to the particular type of li¬ 
cense which is sought.*^ A requirement that an 
applicant for a license state that he will observe all 
municipal ordinances relates only to legal and valid 
ordinances and does not require a waiver of appli¬ 
cant’s constitutional rights.*^ 

§ 36. -Bond or Other Security 

a. In general 

b. Liability 

c. Action on bond 

a. Li General 

in accordance with the provisions of the licensing 
laws, a licensee may be required to give a bond. 

In accordance with the provisions of the licens¬ 
ing laws, a licensee may be required to give a bond 
conditioned for the payment of the license or oc¬ 
cupation tax,*® for ^e due observance of the law 


M&rchese, 6S P.2d 103S* 49 AriaE. 
S50. 

35. N.J.—Cohen v. Thompson, 129 A. 

TOO, 101 X,J.I*aw 303. 

Wash.—Ellestad v. Swayse, 130 P.2d 
349. 15 Wash.2d 2S1. 

37 O.J. p 238 notes 32-37. 
Qualifications for license see supra S 
•33. 

Rules and regulations of licensing: 

boards and officers see infta S 37. 
TSagex prints 

Role of commissioner of licenses 
requiring submission of finger prints 
as condition precedent to granting 
original or renewal license to deal in 
secondhand articles was reasonable 
and valid.—Itzkowitz & Sons v. 
Geraghty, 247 X.Y.S. 703, 139 Misc. 
163. 

3S, Fla.—State ex reL Baker v. Mc¬ 
Carthy. 166 So. 2«0, 123 Fla. 749— 
State ex reL Huntlngrton v. Lanier, 
141 So. 8S0, 105 Fla. 597. 

37 C.J. p 238 note 38. 

37. Ho.—State v. Johnson, App., 211 
S.W. 682. 

38L Cal.—San Luis Obispo County v. 

Greenberg. 52 P. 797. 120 CaL 300. 
37 CJ. p 236 note 39. 

39. Hawaii.—In re Kalaixa, 22 Ha¬ 
waii ii, Ann.Cas.l916D 1094. 

37 CJ. P 238 note 40. 

4a Fla.—State ex reL Bennett v. 

166 So. 565, 123 Fla. 252. 
N.T.—Cohen v. Splaln, 42 N.T.S.2d 
498, affirmed 41 N.Y.S.2d 567, 266 
App.Dlv. 678, afilrmed 50 K’.H.2d 
658, 291 N.Y. 558. 

OompUaaoe with bnUditiff a&d fire 
zegolatioiui 

Where dry cleaners and spotters* 
license ordinance provided that every. 


application for license shall be ap¬ 
proved by the commissioner of build¬ 
ings and the division marshal in 
charge of bureau of fire prevention 
as to compUance of premises with 
building provisions and fire regula¬ 
tions of code before issuance of li¬ 
cense, the provisions of the city’s 
zoning ordinance as well as those of 
the hazardous use units were incor^ 
porated in the license ordinance.— 
Cleaners Guild of Chicago v. City of 
Chicago, 37 N.B.2d 857, 312 UlA^pp. 
102 . 

Xoxtasay 

(1) Under a statute which requires 
that a mortuary have a designated 
street number, it is not necessary 
that the mortuary building abut on 
the street.—^Forest Lawn Memorial 
Park Ass’n v. State Board of Bm- 
balmers and Funeral Birectors, 24 
PJid 887. 134 CaLApp. 73. 

<2} The fact that the mortuary 
building is situated on land dedi¬ 
cated to cemetery purposes or the 
fact that other buildings on the 
grounds may be used for other busi¬ 
nesses does not preclude the issu¬ 
ance of a license where the mortuary 
building itself is devoted exclusively 
to the care and preparation for burial 
of human dead bodies.—^Forest Lawn 
Memorial Park Ass'n v. State Board 
of Embalmers and Funeral Directors, 
supra. 

Beoswai lioenss held properly de¬ 
nied where business was conducted 
within the prohibited distance.— 
Fochi T. Splain. 36 N.Y.S.2d 774. 
Straight line 

Under statute providing that no 
permit shall be issued for operation 
of Jai-a-Lai FYonton to be construct¬ 
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ed or operated within one thousand 
feet of any existing church or pub¬ 
lic schooL the distance of **1,000 feet*' 
means one thousand feet measured 
in a straight line.—State ex reL 
Fronton BSxhibltion Co. v. Stein, 193 
So. 82, 144 Fla. 887. 

4L D.C.—Coombe v. U. S. ex reL 
Sells. 3 F.2d 714, 55 App.D.C. 190. 
Itestanraart having space for dsaio- 
ing was held not to be a dance 
and hence was not subject to condi¬ 
tions required of a licensed dance 
halL—People ex reL Pershing Pal¬ 
ace V. Dever, 237 HLApp. 65. 

42. HL—City of Chicago v. Adelman, 
166 791, 326 IlL 68. 

43- CaL—^People v. Roath, 149 P.2d 
481, 64 Cal. A pp.2d 885—People v. 
Fidelity & Deposit Co. of Idaryland, 
82 P.2d 495, 28 CaLApp.2d 325. 
m.—^People ex reL Ames v. Marx, 
18 KR2d 915, 370 DL 264. 

La—State v. Sinclair Refining Co., 
196 So. 349, 195 La 288, appeal 
dismissed Sinclair Refining Co. v. 
State of La, 61 S.Ct. 39, 311 U.S. 
609, 85 XuBd. 386. 

Md.—Shell Oil Co. v. Brownley, 26 
A2d 764, 181 Md. 8. 

Xeb.—State v. Smith. 281 N.W. 351, 
183 Neb. 423. 

Okl.—State ex reL Oklahoma Tax 
Commission v. Fugatt, 70 P.2d 472, 
180 OkL 361. 

37 O.J. p 239 note 59. 

Compounder of gasoline as dealer 
The legislature, in enacting stat¬ 
utes relating to licensing of distribu¬ 
tors of gasoline, intended that com¬ 
pounder of gasoline^ as a **dealer*’ 
should file a bond assuring payment 
of tax on the gasolina—Shell Oil Co. 
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and regulations prescribed for such occupation or 
business,^^ for the pajment of fines and penalties 
imposed for a violation of such law,<5 or for the 
payment of damages arising from improper con- ' 
duct in carrjung on the occupation or business li- ' 
censed.-^^ No bond may be required where the | 
governing statute expressly or impliedly excludes it i 
as a prerequisite.-*^ WTien so provided by statute, j 
the bond covers only the term of the license, and 
a new and independent undertaking is required for | 
each succeeding term.48 | 

The bond must be in the form and amount re¬ 
quired by law;^9 and, where a bond with sureties 
is required, the licensing authorities generally have 
no power to accept another form of security,50 
they may require additional security if the sureties 
on a bond are not sufficient®! A bond with per¬ 
sonal sureties may be given if the statute or ordi¬ 
nance does not require that the surety be an in- 
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denmity company.®* Under some statutes the li¬ 
censing board or officer may be vested with dis¬ 
cretion in determining the sufficiency of the bond,®* 
but such discretion may not be exercised arbitra¬ 
rily.®* 

A bond executed in accordance with a void stat¬ 
ute or ordinance is void as a statutory bond,®® 
but where a statute or ordinance is only partially 
invalid the bond may be operative in respect of 
those parts of the statute or ordinance which are 
valid.®® 


b. liability 

Liability of the surety on the bond is limited by the 
terms of the bond and the atatute under which the bond 
was given. 

WTiere the principal fails to perform the obli¬ 
gations for which the bond was given as security, 
liability may be imposed on the surety®* to the 


V. Brownley, 26 A.2d 764, 181 Md. 

8 . 

Taxes due county and state 
Under statute requiring- person ap¬ 
plying for privilege license for en- 
ga^ng In business of general con¬ 
struction to pay minimum amount 
and enter into bond conditioned for 
payment of additional amount of tax 
at termination of specified time, the 
bond given secures payment of any 
tax due county as well as tax due 
state.—^McGill Sc Daugherty v. Ke- 
fauver, 137 S.W.2d 2*79, 175 Tenn. 667. 

4«. Miss.—U. S. Fidelity & Guaran¬ 
ty Co. V. Rice. 152 So. 832. 169 
hCiss. 7 o. 

Tex.—^Massachusetts Bonding Sc In¬ 
surance Co, V. McKay. Civ.App., 10 
S,W,2d 770, error refused. 

37 CJT. p 240 note 61. 

4B* Cal.—^Moore v. Webb, 26 P.2d 
22, 219 CaL 304, 89 A.L..R. 925. 
Ga.—Purvis v. Ocilla, 102 S.B. 241, 
149 Ga. 771. 

Miss.—U. S. Fidelity Sc Guaranty Co. 

y. Rice, 152 Go. 333. 169 Miss. 75. 
Mo.—State ex reL Young v. F. W. 
Woolworth Co., 159 S.W.2d 297, 348 
Mo. 1180, followed in State ex reL 
Warran v. F. W. Woolworth Co., 
159 S.W.2d 301. 

JTeb.—State v. Smith, 281 N.W. 851, 
135 Neb. 423. 

48L Arix,—City of Tucson v. Stew¬ 
art, 40 P.2d 72, 45 Arts. 36, 96 A.li. 
R. 1492. 

CaL—Moore v. Webb^ 26 P.2d 22, 219 
CaL 304, 39 AiL.R. 92S. 

Minn.—Graybar Electric Co. v. SL 
Paul Mercury Indemnity Co. of SL 
PauL 294 N.W. 654, 208 Minn. 478, 
N.H.—^Hartford Accident Sc Indemni¬ 
ty Co. T. White, 7 A.2d 258, 90 N. 
H. 30L 


^-Y.—David v. Abramowltz. 25$ N.Y. 

S. 15. 143 Misc. 162. 

37 C.J. p 239 note 60, p 240 note 63. 
meaning and pressing Tmsineaa 
Bond for pressing club or similar 
business to make good all damages to 
personal property intrusted to the 
licensee was applicable to cleaning 
and pressing business.—^Bridges v. 
City CouncU of Augusta. 137 S.E. 
124, 36 Ga.App. 457. 

47. Absence of pseovislon xequizing 
bond 

Where the statute In stating all 
the conditions for a license does not 
provide for the giving of a bond, the 
licensing board cannot require a 
bond as a condition.—^Town of Mer¬ 
ton V. Hansen, 229 N.W. 53, 200 Wis. 

I 576. 

: ICimicipallty 

Statute requiring applicant for 
gasoline dealer^s permit to file a bond 
did not apply to municipality, since 
municipality could not be effective 
applicant for such permit, and atat¬ 
ute expressly stated no bond was re¬ 
quired where municipality imported 
fuel for its own use.—State ex reL 
Pfost V. Boise City, 66 P.2d 1016, 57 
Idaho 507. 

4a. Iowa.—Jaeger Mfg. Co. v. Mas¬ 
sachusetts Bonding & Ins. Co., 294 
N.W. 268, 229 Iowa 158. 

Tbs phias s any zsuswal tliszs- 
of^ in statute providing that every 
person to whom has been granted a 
certificate to practice accountancy or 
any renewal thereof must give bond, 
was presumably employed advisedly 
by legislature, and should not be in¬ 
terpreted as being without meaning 
or effect, and its natural and ordinary 
meaning is that any renewal of cer¬ 
tificate requires a new and independ¬ 
ent undertaking.—Jaeger Mfg. Qo. v. 
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Massachusetts Bonding 6b Ins. Co., 
supra. 

4ft. Colo.—^Irving v. Highlands, 53 P. 
234, 11 Colo.App. 363. 

Pa.—^In re Steamship Tickets, 29 
Pa.Dist 693. 

. 5L Pa.—In re Steamship Tickets, 
supra. 

SSL Ga,—Franklin v. City of Bruns¬ 
wick, 141 S.E. 66, 165 Ga. 434. 

53. Tex.—Sheppard v. Owl Refining 
Co., Clv,App., 68 aW.2d 1101. 

54. Tex.—Sheppard v. Owl Refining 
Co., supra. 

Beaasad for additional bond w, 
anthozised 

La.—Stdte ex rel. Porterie v. Violet 
Oil Co., 152 So. 517. 178 Iia. 761. 
B xsr e i ss of disozetloiL zesson. 

able 

ni.—^People ex reL Rice v. Wilson 
Oil Co.. 4 N.E.2d 847, 364 HL 406, 

107 A-IuR. 1500. 

Snrsty approved by statute 
An ordinance providing that it 
should be the city comptroller’s duty 
to approve electricians* bonds did not 
vest comptroller with discretion to 
reject electricians’ bonds on sols 
ground that surety on bonds was not 
one of the surety companies listed 
by the United States government and 
treasury department, where the sure¬ 
ty was one approved by state stat¬ 
utes concerning execution of bonds 
by surety compsmies.—^Peeples v. Na- 
gel, Tex.Civ.App.. 137 aw.2d 1664, 
error dismissed. Judgment corrseL 

56. Tex.—^Massachusetts Bonding A 
Insurance Co. ▼. McKay, 

10 aw.2d 770, error refused. 

50, Conn,—New London v. Hows, 

108 A. 52$. 94 Ccmii. 269. 

57. OkL—Stats ex reL Oklahoma 
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extent of the amount of the bond.®^ The liability 
of the surety is limited by the terms of the bond 
and the statute under which the bond was given,®^ 
and it does not exceed the amount for which the 
principal would be liable.®® WTiere the bond is a 
statutory bond, it has been held that the surety’s 
liability must be measured by the statute rather 
than by the form of the bond,®^ and covenants in 
addition to those required by the statute have been 
held to be surplusage and to impose no liability.®^ 
Under some statutes the surety may be liable for 
the full amount of the bond for each 3^ear,®3 but 
where no liability in excess of the amount stated is 
contemplated by the statute the surety’s liability is 
not cumulative.®^ A material change in the statute 
which governs the obligations of the principal, or 
the existing status of the principal and surety, may 
release the surety from liability,®® but a change 
which is not substantial does not have this effect®® 
The principal and surety may be held jointly and 
severally liable for breach of the conditions of the 
bond.®^ 


Commencement and duration of obligation, A 
bond given as a condition for a license does not 
become operative until it is accepted by the licens¬ 
ing authorities and they have issued a license to the 
principal.®® In the absence of a provision in the 
bond specifying the period during which it will re¬ 
main in force, it remains alive only as long as the 
license is alive and being used.®® The surety is 
liable for all the moneys which accrue during the 
term of the bond although the principal is allowed 
by statute to postpone payment for a certain period 
of time after accrual.^® 

c. Action on Bond 

Unless otherwise provided by statute, general rules 
as to actions on bonds are applicable In actions or pro¬ 
ceedings to enforce liabilities arising out of a breach of 
a licensee’s bond. 

Subject to statutory variations in the several ju¬ 
risdictions, general rules as to actions on bonds, 
which are considered in Bonds §§ 99-129, are ap- 
plicable in actions or proceedings to enforce lia- 


Tax Commission t, Fugatt, 70 P.2d 
472. ISO Okl. 301. 

Pa.—Commonwealth v. Ortweln. Com. 
PI., 44 Dauph.Co. St2. affirmed Com¬ 
monwealth ex rel. Margotti v. Ort- 
wein. 200 A. 830. 133 Pa.Super. 106. 
Cost of coHeotisg delinquent taxes 
Where state controller seized mo¬ 
tor fuel distributor’s plant in attempt 
to recover delinquent taxes and pen¬ 
alties, but controller’s efforts were 
unavailing because distributor was 
adjudged bankrupt before sale of j 
property, cost of seizing, preserving, 
and attempting to sell property was 
an **obllgation** of distributor within 
bond to pay obligations of the prin¬ 
cipal arising out of the statute, and 
sureties on bond were liable for such 
obligation.—^People ▼. Roath, 149 P. 
2d 481. 64 CaLApp.2d 83S. 

58L La.—Stats v; Strother, 154 So. 
23, 179 La. 394. transferred, see 
App.. 146 So. 346. 

Snunagaa efiofidlTtg pqnchase price 
Under statute requiring sellers of 
lightning rods to famish a penal 
bond to secure payment of Judgments 
which may he rei^ered against them 
and to execute a guaranty to owxier 
of property to return purchase price, 
or repair damages sustained If build¬ 
ings were struck directly by light¬ 
ning, owner of property, in action on 
bond^ could recover damages sus¬ 
tain^ up to amount of penal bond, 
notwithstanding such damages ex¬ 
ceeded sum paid for installing light¬ 
ning rods.—^Holmes v. Schnoebelen. 
178 A. 258, 87 N.H. 27X 

80U Hiss.—U. S. Fidelity 4b Guaran¬ 


ty Co. ▼. Rice, 152 So. 832, 169 
Miss. 75. 

N.H.—^Hartford Accident & Indemni¬ 
ty Ca V. White, 7 A.2d 258. 90 N,H, 
301. 

Or.—State v. Jutstrom Fish Co., 39 
P.2d 335. Or. 362. 

Tex.—Central Surety & Insurance 
Corporation v. Hankins, Clv.App.. 
140 S.W.2d 360—Massachusetts 

Bonding & Insurance Co. v. Mc¬ 
Kay. Civ.App., 10 S.W.2d 770, error 
refused. 

Psnalty for failuze to pay taxes 
A surety bond, the condition of 
which bond was to secure payment of 
taxes due under the act and to se¬ 
cure compliance with the act, was a 
surety for payment of the taxes and 
not a penalty for failure to pay them, 
and the surety’s liability was held to 
be limited to the amount of unpaid 
taxes.—People v. Fidelity & Deposit 
Co. of Marylamd, 82 P.2d 495, 28 CaL 
App.2d 325. 

eOL CaL—People v. Roath, 149 P.2d 
481, 64 CaLApp.2d 889. 

Vlaal assessment Judgment 
Where board of equalization ap¬ 
proved valuations in merchant’s 
statements by adopting the state¬ 
ments and making statements a part 
of board’s final assessment Judgment, 
such Judgment became final and was 
binding as to such valuations and es 
to amount of merchant’s license tax¬ 
es due for that year, on both mer^ 
chant and collector, merchant’s 
bemd covering punitive damages for 
false statements could not thereafter 
be forfeited for false statementa— 
State ex reL Young P. W. Wool- 
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worth Co., 159 S.W.2d 297, 848 Mo. 
1180, followed in State ex reL War- 
ran v. F. W. Woolworth Co., 159 S. 
W.2d SOL 

91m Iowa.—Jaeger Mfg. Co. y. Mas¬ 
sachusetts Bonding & Ins. Co., 294 
N.W. 268, 229 Iowa 158. 

62m N.T.—^Bedini v. Hodges, 264 N. 

Y.S. 522, 238 App.Div. 530. 

63, Iowa.—Jaeger Mfg. Co. y. Mas¬ 
sachusetts Bonding & Ins. Co., 294 
N.W. 268, 229 Iowa 158. 

64k N.H.—^Hartford Accident & In¬ 
demnity Co. y. Whita 7 A.2d 258, 
90 N.H. 301. 

65. Cal .—People y. Fidelity & De¬ 
posit Co. of Maryland, 82 P.2d 495, 
28 CaLApp.2d 325. 

68. The iuorease of gas^Una tax by 
one oest .a gallon was not a suffi¬ 
cient or material alteration such as 
would release the sureties from their 
obligation imder bond requiring 
prompt payment to state for the tax 
on motor vehicle fuels, imposed by 
law, with all penalties and interest, 
in the way and manner at the time 
provided by law.—State y. Smith, 281 
N.W. 851, 185 Neb. 423. 

67m Wash.—Van Vllet v. Washing¬ 
ton Nursery Ca, 8 P.2d 961, 167 
Wash. 115. 

68, Mich.—^Timmerman y. Hartford 
Accident S: Indemnity Co., 220 N. 
W. 752, 243 Mich. 338. 

6Bm Me.—Rumford y. Boston Gro¬ 
cery Co., 88 A. 394, 111 Me. 116. 

37 €U. p 240 note 67. 

TO. Pa.—Commonwealth y. Seehsr- 
man, 25 PaDist. 4b Qx 140, 41 
l>auph.Ca 381. 
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bilities arising out of a breach of a bond required 
from a licensee or a person engaged in a particu¬ 
lar business or occupation,as to defenses, ^2 per¬ 
sons entitled to sue and parties, pleadings,^^ and 

evidenceJS 

§ 37. Licensing Boards and Officers 

a. In general 

b. Rules and regulations 


a. In General 

The power or duty of granting or Issuing licenses 
usually is conferred by statute or ordinance on designat¬ 
ed boards or ofllcers. Such boards or oIRcers may not ex¬ 
ceed their statutory powers, and they must act in ac¬ 
cordance with the licensing statute. 

The power or duty of acting on applications and 
granting or issuing licenses usually is conferred by 
statute or ordinance on designated boards or offi¬ 
cers,^* and the particular board or officer having 


71 . Time to me aaid limitatioxis 

( 1 ) Under statute providingr that 
surety may be discharged it, after 
notice, creditor fails to sue principal 
within reasonable time, state was 
not barred by laches from bringing 
action against sureties on bond exe¬ 
cuted by oil company conditioned on 
company*s payment of all motor fuel 
taxes due state, for amount of taxes 
due from company, although state 
did not bring action against compa¬ 
ny until six months after notice 
from sureties that company was lia¬ 
ble to become insolvent, since statute 
was not applicable to the state.— 
People ex reL Nudelman v. Superior 
Petroleum do., 25 N.E.2d «0. 372 UL 
546. 

(2) A surety bond given by certi¬ 
fied public accountant is not an offi¬ 
cial bond within statute requiring 
action on official bond to be brought 
within three years.—J&eger Mfg. Co. 
V. Maryland Casualty Co.. 800 N.W. 
080, 231 Iowa 151, followed in Jaeger 
Mfg. Co. V. American Surety Co. of 
Xew York, 300 N.W. 084, 231 Iowa I 
159. 

72. XUis case is no defense to action 
on bond of obligor unconditionally 
contracting to be liable for damages 
to property.—^Bridges v- City Council 
of Augusta, 137 S.£. 124, 35 GaJi,pp. 
457. 

Bond of who l e sal e fish dealer 

(1) Wholesale fish dealer and deal¬ 
er's surety, procuring license for 
dealer by executing bond guarantee -1 
ing pa^'ment of state poundage tax,| 
were not thereby precluded from as-1 
serting defense, in action on bond, 
that fish taxed were imports or were 
in interstate commerce.—State v. 
Jutstrom Fish Co., 39 P.2d 355, 149 
Or. 362. 

(2) IVholesale fish dealer and sure¬ 
ty, who, by giving state bond guar¬ 
anteeing payment of poundage tax. 
induced state to issue dealer's li** 
cense, were held estopped to assert 
invalidity of bond.—State v. Jut- 
stxom Fish Co., supra. 

7Z, Beneficiary of bond 

(1) The persona for whose benefit 
the bond has been required may sue 
thereon.—^Flte v. Pearson, 111 So. 15, 
215 Ala. 521. 

(2) The amended statuta provid¬ 
ing for licensing of eleetridaiis and 


requiring bond naming the state as 
obligee and conditioned on licensee's 
faithful and skillful performance of 
work, gives a right of action on thf 
bond to pers<|^ injured by defective 
work of a master electrician while 
under a bond, notwithstanding the 
state is named as obligee and provi¬ 
sion of original statute expressly 
giving right of action to persons in¬ 
jured was not included in amend¬ 
ment, since public is actual bene¬ 
ficiary of statute.—Graybar Electric 
Co. V. St. Paul Mercury Indemnity 
Co. of St Paul. 294 N.W. €54, 20S 
Minn. 478. 

(3) Beneficiaries of expressmen's 
bonds required by city ordinance are 
those whose property Is intrusted to 
licenseea—David v. Abramosrits, 255 
N.T.S. IS, 143 Misa 152. 

(4) Under statute requiring sellers 
of lightning rods to furnish a penal 
bond to secure payment of Judg¬ 
ments which may be secured against 
them, and requiring them to execute 
a guaranty to purchaser to return 
purchase price or repair damages 
sustained If rodded buildings are 
struck by lightning, the right of ac¬ 
tion on bond is not limited to hold¬ 
ers of guarantee agreements but the 
procedure prescribed by statute for 
guaranteed parties may be used by 
others without express statutory au¬ 
thorization.—^Hartford Accident & In¬ 
demnity Co. v. White, 7 A.2d 258, 90 
N.H. 301—Holmes v. Schnoebelen, 178 
A. 258, 87 NJa. 272. 

Fscsobs wtthonli. bwMifteiaT intazast 

(1) Persons who are not bene¬ 
ficiaries of the bond may not sue 
thereon.—^Young v. Cox, 40 P.2d 521. 
95 Colo. 205. 

<2> Bond required of live stock or 
farm produce dealers is to protect 
producers selling to licensees from 
acts of fraud, dishonesty, forgen% or 
theft of licensees, and hence a buyer 
from the dealer Is not entitled to sue 
on the bond. 

Idaho.—Liebrecht ▼. Union Indemnity 

Co., 22 P.2d 1055, 53 Idaho 228, 

89 A.UR. €40. 

N.D.—^Lee ▼. Tolchlnsky, 258 N.W. 

275. €5 N.D. 292. 

Ct> Debtor who paid money to col¬ 
lection agents on accounts assigned 
to agents by debtor's creditors had no 
causa of action on collection agents* 

629 


bond conditioned on faithful account- 
ng to creditors for moneys collected 
where the agents failed to pay the 
creditors.—Young ▼. Cox, 40 P.2d €21, 
95 Colo. 2 ^ 5 . 

Aettoa against sazety only 
A statute which provides that an 
action may be maintained against 
both principal and surety does not 
preclude an action against the surety 
only.—Valley Fruit Co. v. U. S. Fidel¬ 
ity Jk Guaranty Co., 29€ P. 557, 151 
Wash. 1S5. 

74L Ill.—^People ex reL Ames v. 

Marx. 18 N.E.2d 915, 370 Dl. 2€4. 
7& Baxdoa of pzoof 
Where the statute creates excep¬ 
tions to the liability of the surety, 
the burden of proof with respect to 
the exceptiozm is on the surety.— 
Zach V. Pond. 299 P. €56, 50 Idaho 
585. 

Bvideace held 

Iowa.—Jaeger Mfg, Co. t. Maryland 
Casualty Co., 300 N.W. €80, 281 
Iowa 151, followed in Jaeger Mfg. 
Co. ▼. American Surety Co. of New 
Toik, 300 N.W. €04, 231 Iowa 159. 
Tex.—Commercial Standard Ins. Co. 
T. Nelson Mortg. Co., Civ.App., 138 
S.W.2d 1€9. Error dismissed. Judg¬ 
ment correct. 

Wash.—^Valley Fruit Co. ▼. U. S. Fi¬ 
delity & Guaranty 296 P. 557, 
151 Wash. 165. 

78L Ala.—Jefferson County v. 

O'Gara, 195 So. 267, 29 Ala.App. 
281, certiorari dismissed 195 So. 
277, 239 Ala. 3. 

CaL—^Ijeaeh v. Daugherty, 233 P. l€0, 
73 Cal.App. 83. 

Fla.—Gandy v. Borras, 154 So. 248. 
114 Fla. 503. 

Miss.—Causey v. Phillips, 4 Sa2d 
215, 191 Miss. SSL 
Mo.—State ex reL Allen v. Davis, 
App., 119 S.W.2d 844. 

N.Y.—New York Southern Coal Tei^ 
mina! Corporation v. Woolley, 25 
N.Y.S.2d 443. 

Ohio.—Jamison T. Stout, 14 Ohio 
Supp. 71. 

Pa.—Grime v. Department of Publle 
Instruction. 188 A. 887, 324 Pa. 371. 
Tex.—State Board of Barber Jtaae- 
iners of Texas v. Oemer, OvJlppL, 
109 S.W.2d lilt, fbOowad la Btmim 
Board of Barber Bxamiatra of Tax* 
as T. Miller, t#9 aW.K inSL 
37 OJ-p 24f note 58. 
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the power or duty in a given case depends on the 
provisions of the act or ordinance by which the 
particular license is authorized or required.*^ The 
designated board or officer has no powers or duties 
other than those which have been created by the 
statute or ordinancej^ and the powers and duties 
of such a board or officer, as far as they require the 
exercise of judgment and discretion, and are not 
mere ministerial acts, cannot be delegated to 
agentsJ^ The board or officer must administer the 
licensing statute in accordance with its provisions.^® 
An applicant cannot rightfully complain of the 
failure of a board or officer to issue a certificate 


which the board or officer is not authorized or re» 
quired by law to issue.®! The statutes pertaining to 
licensing boards and officers generally apply to all 
licensing boards and officers in the absence of a spe¬ 
cial statute providing otherwise.®® Under some 
statutes the proceedings of the licensing authori¬ 
ties in passing on an application are considered ju¬ 
dicial or quasi-judicial;®® but under other statutes 
it has been held that the board is an administra¬ 
tive board,®^ that the proceedings are not judicial 
proceedings,®® and that the granting of licenses is 
a ministerial rather than a judicial function.®® 

At common law members of a licensing board are 
A 


Ipwiaitc# of ooBudMios 

<1) Fact th&t no commission was 
issued to commissioner of licenses 
for county does not prevent officer 
from enteriniT on duties, where the 
issuance of a commission is not re¬ 
quired by statute.—State ex reL 
Ward T. HenxT, 139 So. 27a. 224 Ala. 
224. 

(2) Code section sroTemingr com¬ 
mission to be issued to officers was 
held inapplicable to office of commis¬ 
sioner of licenses created for certain 
counties.—State ex reL Ward v. Hen¬ 
ry, supra. 

Jtemovsl 

Fact that, under statute, power 
was delegated to county commission 
to approve appointment of deputy li¬ 
cense commissioner and to fix his 
salary did not confer on county com-! 
mission power to temporarily remove ! 
the deputy license commissioner 
from his office or to summarily re¬ 
quire license commissioner of the 
county to do so.—Jefferson County v. 
O'Gara, 195 So. 267, 29 Ala.App. 231. 
certiorari dismissed 195 So. 277, 2^9 
Ala. 3. 

77- XJr.—^Politinsky v. Brennan, 153 
A. 259, 9 X.J.Mi8c. 170, affirmed 
138 A. 544, 108 N.J.IAW 547. 

27 C.J. p 210 note 59. 

7S. Ala.—Wrisht v. Aldridge. 123 
So. 33, 219 Ala. 632. 

CaL—^Forest lAwn Memorial Park 
Ass'n V. State Board of Embalm- 
ers and Funeral Directors, 24 P.2d 
887. 124 CaLApp. 73. 

Fla.—State ex reJ. Biscayne Stevedore 
ing Co. V. Turner. 195 So. 815, 143 
FIs. 424. 

Mich,—Schuhknecht v. State Plumb¬ 
ing Board of Michigan, 259 N.W. 
135. 277 Mich. 183. 

Mo.—State v. Bezoni, 51 Mo. 254. 
X.T,—^People ex rel. Stepski v- 3Bto- 
ford, 21 X.Y.S.2d 535, 174 Misc. 
1082, affirmed 25 N.Y.a2d 503, 251 
App.Dlv. 958, appeal denied 27 N. 
Y.S.2d 475, 251 App.DiT. 1094, re¬ 
versed on other grounds 35 XJEl2d 
570, 285 N.T. 477. 

Utah.—^Baker s\ Department of Reg- 
IstraUon, 3 P.2d 1082, 78 Utah 424. 


BstermiTilBg qnastioa for Judicial 
body 

As regards granting of license as 
funeral director against objection 
that funeral establishment was situ¬ 
ated on land dedicated to cemetery 
purposes, question of what would 
constitute cemetery purposes Is ques¬ 
tion for judicial body, not board of 
funeral directors and embalmers.— 
Forest Lawn Memorial Park Ass'n 

V. State Board of Embalmers and 
Funeral Directors, 24 P.2d 887, 184 
CaLApp. 73. 

Ziioe&se inspeotorg are required to 
scrutinize records in office where li¬ 
cense taxes are collected and licenses 
issued, to discover delinquencies, and 
to report delinquencies to judge of 
probate, and forthwith cite such de¬ 
linquent to appear before judge of 
probate and secure license.—State, on 
Behalf of Henry, v. State ex reL Ho¬ 
tel Tutwiler Operating Co., 152 So. 
355, 230 Ala. 557. 

79. X.C.—McCullough V. Scott, 109 
S.R 789, 182 N.a 865. 

Pa.—^Dietz & Co. v. Cameron, 29 Pa. 
Diet. 691, 5 PaJDist & Co. 397, 28 
Dauph.Co. 354, 14 Corp. 177, 88 
York Leg.Rec. 181. 

*37 C.J. p 240 note 70. 

Duty to inspect nwrehaats’ accounts 
The city license collector may dele¬ 
gate to auditor in his office or other 
person authority given collector by 
statute to Inspect merchcmts^ ac¬ 
counts of sales for purpose of verify¬ 
ing their license returns.—City of St. 
Louis V. Bouckaert, Mo.App., 185 S. 

W. 2d 886. 

80. Fla.—State ex reL Patterson v. 
Lee, 154 So. 188, 121 Fla. 54L 

81. Mo.—State v. Bezoni, 51 Mo. 254. 
Pa.—^Bureau of Professional Licens¬ 
ing, Dept, of Public Instruction v. 
OerankowskL Oom.PL, 55 Dauph. 
Co. 187. 

BeBdetiag plant oatalde state 

Under statute regulating collec¬ 
tion, transportation, and rendering of 
dead animal matter, a renderer hav¬ 
ing rendering plant in one state was 
not entitled to a license to transport 
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dead animal matter from another 
state to the plant in the first state, 
notwithstanding renderer was will¬ 
ing to do everything possible to sat¬ 
isfy requirements of the board of 
health, since a license cannot issue 
except where the board has a right 
to inspect and where the disposal 
plant has been constructed to com¬ 
ply with specifications set forth in 
the statute, and the board has no 
right to inspect and regulate a ren¬ 
dering plant in a neighboring stata— 
IiaForge v. State Board of Health, 
295 N.W. 93, 237 Wla 597. 

82. Mo.—State ex reL Allen v. Dar 
vis, App., 119 S.W.2d 844. 

Special statute creating office of 

commissioner of licenses of a par¬ 
ticular county placed commissioner 
in position of judge of probate under 
general law as applied to other coun¬ 
ties in collection of license tcuzes, is¬ 
suance of licenses, and other legal 
duties pertaining thereto.—^McDowell 
V. Henry, 193 So. 108, 238 Ala. OSS- 
State, on Behalf of Henry, v. State 
ex reL Hotel Tutwiler Operating Co., 
162 So. 863, 230 Ala. 657. 

83. CaL—Martin v. Board of Sup'rs 
of Lake County, 26 P.2d 843, 135 
CaLApp. 96. 

37 C.J. p 242 note 93. 

84. Ohio.—Meyer v. Parr, 37 N.E.2d 
637, 59 Ohio App. 344. 

85. Ohio.—Meyer v. Parr, supra. 
Falsa tastitnonqr as pazjuzy 

Hearing of application for pool 
hall license is not a judicial proceed¬ 
ing but is a special proceeding be¬ 
fore a county judge with respect to 
question whether false testimony 
given thereon is punishable as per¬ 
jury.—^Morgan v. State, 282 P. 1110, 
45 OkLCr. 268. 

88. Ind.—State Board of Medical 
Registration and Examination y. 
Scherer, 46 N.E.2d 602, 221 Ind. 
92. 

Mich.—^Powers v. Dignan, 20 N.W.2d 
203, 312 Mich. 315. 

N.J.—^Buck V. Douglass, 55 A. 848, 74 
N.J.Law 300. 

N.Y.—Siegel v. Mangan, 16 N.Y.S.2dl 
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public officers and not agents of a municipality,the employment commenced before an appropria- 
but, in accordance with the provisions of particiar don therefor was made.S5 
statutes, licensing officers or members of a licens¬ 
ing board may be municipal officers,®* or they may ^ Enlfis and Begulationa 

be county officers,*® or they may be state officers.®* Thm board or officer vested witb the power to grant 

or to refute licenses may prescribe reasonable qualliica- 

Compensation. A licensing officer is entitled to " re».on«we rule, or reauiation. for the ie- 

^ ' X* 1 t. • . suance of licenses, 

the statutory compensation®^ unless he waives, or is 

estopped to assert, his right thereto,93 and he mav ! ^s a general rule the board or officer vested with 
maintain an action of assumpsit to recover the ' ^ frant or to refuse licenses may pre¬ 
amount which is unpaid.99 , scribe reasonable qualifications or adopt r«sonable 

I rules or regulations for the issuance of licenses.** 
Employees, Persons employed by the licensing The qualifications or regulations must be reason- 
board or officer under statutory authorization are I able,®" and they must not be in contravendon of, 
public employees,®^ and they have been held to be or beyond the authorizadon of, the statute or ordi- 
entitled to compensadon for their ser\-ices although J nance.®* WTicre the power of regulation is vested 


1000, 208 App.I>iv. 448, affirmed 27 
NJB.2d 280, 283 N.Y. 657. 

U ex p 1181 note 85 □>] (5). 

<87. Mass.—Crocker v. Deschenes. 

191 678. 287 Mass. 202. 

38: JPla.—Gandy v. Borras, 164 So. 
248, ll4 Fla. 503. 

Mo.—Coleman v. Kansas City, 182 S. 

W.2d 74, 353 Mo. 1«0. 

39 . Ala.—Jefferson County v. 

O’Gara, 195 So. 267, 29 AlaJtpp. 
281, certiorari dismissed 195 So. 
277, 239 AJa. <3. 

30u Miss.—Causey v. FhilUps, 4 So. 

2d 215, 191 Miss. 991. 

Sulk o& bosd 

Under a statute autliorlsing' the 
state auditor to Institute proceedings 
to recover any amount due the state 
by a state officer or employee, the 
state auditor could maintain suit 
against secretary of ^ard of barber 
examiners and surety on his bond 
for alleged misapplication of board's 
fands.--Causey v. Phillips, supra. 

91. Ala.—Jbfferson County t. 
0*GarEu 195 So. 267, 29 AlaA.pp. 
281, certiorari dismissed 195 So. 
277, 239 Ala. 8. 

98: Ga.—^Dunn v. Meyer, 17 SJS.2d 
275, 193 Ga 91. 

93: Ala.—Jefferson County t. 

O'Gara, 195 So. 277, 239 Ala. <3. 
94. Miss.—Causey t. Phillips, 4 So. 

2d 215, 191 Miss. 891. 

9Sk Ma—State ex reL Averill v. 

Smith. 175 S.W.2d 831, 352 Mo. 23. 
98. U.S.—Montejano v. Xtayner, D.C. 

Idaho, S3 F.Supp. 435. 

N.T.—Acorn Employment Service v. 
Moss. 24 N.Y.S.2d 669. 261 App. 
Dir. 178, appeal denied 26 K.Y.S. 
2d 815, 261 App.DiT. 897—Davis v. 
Sexton. 207 K.Y.S. 377, 111 App. 
Div. 233. 

OkL—^Brasier v. State Board of Bar¬ 
ber Examiners, 141 P.2d 563, 193 
OkL 74. 

Fa.—^Helms v. Levina Oom.Pl.. 45 
DaupluCo. 354. 


Regulations imposed on licensee see 
infra 9 42 e. 

Rules and regulations pertaining to 
examination see supra 9 34. 

Course of study 

The statute delegating to board of 
cosmetology examiners authority to 
prescribe the course of study which 
must be completed before one can 
take examination for a license to 
practice the profession impliedly del¬ 
egates authority to board to make 
reasonable rules and regulations re¬ 
lating to course of study to be pur¬ 
sued in an approved school and the 
method of teaching it—Gilchrist ▼. 
Bierring, 14 N.W.2d 724. 284 Iowa 
899. 

Ssnewsl 

The state board of cosmetology ex¬ 
aminers, by implication, has right to 
prescribe reasonable rules for denial 
of a renewal of a license to operate 
a school of cosmetology.—Gilchrist 
V. Bierring, supra. 

97. N.T.—^Bonserk Theatre Corpora¬ 
tion V. Moss. 34 N.Y.S.2d 541. 
Pa.-^Cronheim t. State Registration 
Board for Professional EIngineers, 
Department of Public Instruction, 
Com.PL, 62 Danph.Co. 6. 

BxpexleBoe in employmawfe 

University regents' uniform inter¬ 
pretation of rule reauiring two years' 
experience in employ of certified pub¬ 
lic accountant, am prerequisite to 
granting certificate to practice as 
certified public accountant, as requir¬ 
ing actual relation of employer and 
employee, and as not qualifying per¬ 
son who worked under supervision of 
certified public accountants who were 
fellow employees was held not arbi¬ 
trary and capricious.—^Davis t. Sex¬ 
ton. 207 N.Y.S. 277. 211 AppJWr. 233. 
zyeedom from dfir ea se 
Regulation of board of barber ex¬ 
aminers requiring from evety appli¬ 
cant for annual renewal license a 
laboratory report and physician's 
certificate showing his freedom from 
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infectious and contagious diseases 
was held to be a reasonable regula¬ 
tion, within statutory authority of 
board to adopt reasonable regula¬ 
tions.—^Eason v. Morrison. 182 S.E. 
163, 131 Ga. 222. 

Benewal 

The state board of cosmetology ex¬ 
aminers by implication, has right to 
prescribe reasonable rules for denial 
of a renewal of a license to operate 
a school of cosmetology; but rules 
must afford an applicant notice and 
a hearing before the renewal of the 
license can be denied.—Gilchrist t. 
Bierring, 14 K.W.2d 724. 934 Iowa 
899. 

Seed deslezs 

A rule imposed in administering 
retailers' occupation tax against feed 
dealers had no bearing on validity of 
rule applicable to seed dealers, and 
did not invalidate rule applicable to 
seed dealers on ground of discrimina¬ 
tion.—^SIuls T. Xudelman, 34 M.R2d 
391. 376 IlL 457. 

se. Iowa.—Gilchrist t. Bierring, 14 
N.W.2d 724. 234 Iowa 899. 

Mass.—^Jackson v. Revere Sugar Re¬ 
finery. 142 NJB. 909, 247 Mass. 4S3. 
N.y.—Aoom Employment Service v. 
Moss, 54 X.R2d 340, 292 X.Y. 147 
—^Picone V. Commissioner of Li¬ 
censes of Kew York City, 149 X.R 
336. 241 X.Y. 157—Executive Serv¬ 
ice Corporation v. Mosa 10 N.Y. 
S.2d 103, 256 App.Div. 345—Rucin- 
ski V. City of Schenectady, 293 N.Y. 
S. 138, 249 App.Div. 344—In re SU- 
verman, 49 N.Y.S.2d 179, 182 Hisc. 
264—Levy v. Valentine, 13 N.Y.S. 
2d 1011, 172 Misc. 130. 

Ohio.—State ex reL Homan t. Board 
of Embalmers and Funeral IHrec- 
tors of Ohio. 21 N.R2d 102. 125 
Ohio St. 22L 

Pa.—Cronheim t. Stale Registration 
Board for Professioiial Engineers. 
IDepartment of Public Instruction, 
Com.Pl., 53 DauphCo. 171. 

S.C.—James v. State Bcnurd of Ex- 
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by statute in the licensing board, it cannot be ex¬ 
ercised by another governmental agencj’.^^ 

Privilege, sales, or other excise taxes. In ac¬ 
cordance with statutory provisions, certain officers, 
boards, or commissions may make rules or regula¬ 
tions in respect of privilege, occupation, sales, use, 
or other excise taxes on various lawful occupa¬ 
tions, trades, professions, businesses, or subjects,^ 
and while such rules or regulations are in force 
they have the effect of Ia\v,2 and liability for the 
tax will be imposed in accordance therewith.^ Such 
officers, boards, or commissions can neither limit 
nor extend the scope of the tax statute,^ and they 
cannot exempt persons liable under the statute from 
the payment of the tax® or impose liability for the 
tax on persons not liable under the statute.® Reg¬ 
ulations not in conformity with the statute are in- 
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valid,7 and they may properly be amended to com¬ 
ply with the statute.® The fact that a regulation 
differs from one issued under a prior statute docs 
not render it invalid.® 

§ 38. -Discretion in Granting or Refus¬ 

ing License 

As a general rule, unless the statute Is mandatory 
In terms, the power vested in the board or officer to 
grant licenses carries with it, either expressly or implied, 
iy, the power to exercise a reasonable discretion In grant- 
ing or refusing licenses. 

As a general rule the power vested in the board 
or officer to grant licenses on compliance by appli¬ 
cant with the prescribed conditions carries with it, 
either expressly or impliedly, the power to exercise 
a reasonable discretion in granting or refusing li¬ 
censes,^® but under statutes mandatory in terms 


aminers of Public Accountants, ISo 
SE. SIO, 15S SC. 491. 

27 C.J. p 239 notes 45. 46. p 242 note 
Si taj. 

99. Cal.—Hutchison ▼. Clark, 152 P. 

2d 796. 67 Cal.App.2d 155. 
XtatsopzetatUm of ztilos hy const 
Court, in construing regents' rules 
prescribing requirements for obtain¬ 
ing certificate to practice as certified 
public accountant, cannot give inter¬ 
pretation thereto different from that 
given by regents.—^Davis v. Sexton. 
207 X.T.S. 277, 211 App.Div. 233. 

2. Ark.—Johnson ▼. Cook. 192 S.W. 

2d 975. 209 Ark. 872. 

Cal.—American Distilling Co. ▼. 
State Board of Equalization. 181 
P.2d 609. 55 Cal.App.2d 799. 

Colo.—Craftsman Painters & Decora¬ 
tors V. carpenter. 127 P.2d 414. 
Ill Colo. 1. 

Iowa.— W, J. Sandberg Co. v. Iowa 
State Board of Assessment and 
Review, 278 N.W. 643. 225 Iowa 
103, rehearing denied 281 N.W. 197, 
225 Iowa 193. 

Or.—Fox V. Galloway, 148 P.2d 922, 
174 Or. 339. 

Particular occupations or privileges 
as subjects of license or tax see 
supra S 30. 

Power to altar miss 
Power vested in state commission¬ 
er to prescribe rules carries with it 
power to alter, vary, and annul such 
rules.—Standard Oil Co. of Kentucky 
V. State Revenue Commission. 176 S. 
E. 1, 179 Ga. 371. 

Computation of sales tax 
The rule of state board of assess¬ 
ment and review that funeral direc¬ 
tor is liable for retail sales tax meas¬ 
ured by his gross receipts from sale 
of tan^ble personalty, and that those 
who charge lump sums to customers 
covering entire cost of funeral may 
report fair selling price of tangible 
personalty sold and pay tax on gross 


receipts from such amount, or in 
absence of showing board will con¬ 
sider fair selling price of casket to 
be double the amount which ftineral 
director pays for it, is a reasonable 
regulation for purpose of carrying 
cut retail sales tax act.—Elistner v. 
Iowa State Board of Assessment and 
Review, 280 N.W. 687, 225 Iowa 404. 

2. Ill.—Owens-Dlinois Glass Co. ▼. 
UcKibbin, 52 N.R2d 177, 225 JXL 
245. 

3. 0.S.—^In re H. D. Kampf, Inc., J>. 
CKY., 28 P.Supp. 219. 

d. ni.—Fashlon-Bilt Cloak Mfg. Co. 
V. Department of Finance. 49 N.E. 
2d 41. 383 ni. 253—Standard Oil 
Co. V. Department of Finance. 48 
K.E.2d 514, 3S3 III. 136—Mahon v. 
Nudelman, 26 N.B.2d 550, 377 HI. 
831—P. H. Mallen Co. v. Depart¬ 
ment of Finance. 25 N.£.2d 43, 372 
Ill. 598. 

Mich.— 'R, C. Mahon Co. v. Depart¬ 
ment of Revenue. 11 N.W.2d 280, 
306 Mich. 660. 

Ohia—Wellnltz v. Evatt, 11 Ohio 
Supp. 117. 

Pa.—^Kohn v. City of Philadelphia, 20 
A.2d 672, 151 Pa.Super. 635. 

Wash.—^Drury the Tailor v. Jenner, 
122 P.2d 493. 12 Wash.2d 608. 
Defistng operatiozL” 

Rule of department of taxation 
that mining within sales tax exemp¬ 
tion shall end at that point outside 
excavation where raw material is 
completely severed from the earth 
and la in such form as to be subject 
to transportation to another location 
is inoperative as excluding essential 
factors of mining operation as usual¬ 
ly understood and as being in con¬ 
flict with legislative definition.—Dye 
Coal Co. V. Evatt, 58 NJ5S.2d 653, 144 
Ohio St. 233. 

Power to prorate tax 
Authority given by legislature to 
tax commission to promulgate rules 
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and regulations pertaining to privi¬ 
lege tax on right to operate various 
coin-operated devices does not em¬ 
power commission to prorate tax.— 
Northwest Amusement Co. v. Gallo¬ 
way. 148 F.2d 931, 174 pr. 362. 

5- Ariz.—Arizona State Tax Com¬ 
mission V. Frank Harmonson Co. 
Metal Products. l&Z P.2d 667, S3 
Ariz. 452—Crane Co. v. Arizona 
State Tax Commission, 163 P2d 
ess, 63 Ariz. 426. 

CaL—American Distilling Co. v. State 
Board of Equalization, 181 P.2d 609, 
55 CaLApp.2d 799. 

6. N.T.—^Dun & Bradstreet ▼. City 
of New Toric, 11 N.B.2d 728, 276 N, 
Y, 198—American Molasses Co, of 
New York v. McGoldrick. 11 N.T. 
S.2d 289. 256 APP.Div. 649. affirmed 
22 N.B.2d 369, 281 N.Y. 269—Dun 
& Bradstreet v. City New York, 
5 N.y.S.2d 597, 168 Misc. 215. 

Ohio.—Wellnitz v. Evatt, 11 Ohio 
Supp. 117. 

Wash.—Washington Printing & Bind¬ 
ing Co. V. State, 73 P.2d 1326, 192 
Wash. 448. 

7. Cal.—^American Distilling Co. v. 

' State Board of ' Equalization. 131 

P.2d 609, 65 Cal.App.2d 799. 

Mich.—^R. C. Mahon Co. v. Depart¬ 
ment of Revenue, 11 N.W.2d 220, 
206 Mich. 660. 

& Colo.—Carpenter t. Carman Dis¬ 
tributing Co.. 144 P.2d 770, 111 
Colo. 666—Craftsman Painters & 
Decorators v. Carpenter. 137 P.2d 
414, 111 Colo. 1. 

9m N.C.—Atlas 'Supply Co. v. Max¬ 
well, 194 S.R 117, 212 K.C. 624. 

10. Gcu—Ward v. Dreimon, 40 S.B. 
2d 549. 

Ill.—^People ex rel. Anderson v. City 
of Chicago. 37 N.B.2d 929. 312 DL 
App. 187—^People ex rel. Zaransky 
, v. City of Chicago, 12 N.K2d 239, 
293 IlLApp. 301. 

Iowa.—^Ford Hopkins Co. v. Iowa, 
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no discretion is vested in the licensing board or 
officer, and every person who possesses the statutory 
qualifications and who complies with the statutory 
requirements is entitled to a license,^! and under 
some statutes the board has no discretion except 
to determine whether applicant is a proper person 
to conduct the business.^2 Whether the words of 
a licensing statute are mandatory or discretionary 


in providing for the issuance of a license is a mat¬ 
ter of legislative intention to be determined by a 
consideration of the purposes sought to be accom¬ 
plished by the statute.^* 

Licensing boards or officers must not exercise 
the discretion vested in them arbitrarily or capri- 
ciously,!* and they must act in accordance with 


Citr. 248 N'.W. 688. 218 Iowa 1288 
—^Bernstein v. City of Marshall¬ 
town. 248 N.W. 26, 215 Iowa 1188. 

—^Marches! v. Selectmen of 
Winchester, 42 N‘J5S.2d 817, 312 

Mass. 28—^Liggett Drug: Co. v. 
Board of Iilcense Corners of City of 
Xorth Adams, 4 N.£.2d 828, 288 
Mass. 41. 

Mo.—State ex rel. Hawkins v. Har¬ 
ris, 283 S.W. 807, 304 Mo. SOS- 
State ex rel. Wagmer v. Fields, 283 
S.W. 853, 218 Mo.App. 155. 

Xev.—State v. Board of Com*rs of 
City of lias Vegas, 1 P.2d 570, 53 
Xev. 364. 

K.H.—State v. Cox, 16 A2d 508, SI 
X.H. 137, affirmed Cox v. State of 
yew Hampshire. 81 S.Ct 762, 312 

U. S. 56S, 85 UESd. 1049, 133 AjL.R. 
1398. 

y. J.—^Kurinsky v. Board of Health of 
Lakewood Tp., 24 A.2d 803, 128 
X.J.Law 185—^Librizzi v. Plunkett. 
18 A.2d 280, 128 N.J.Law 17—I>e 
Roos V. Chapman, 147 A. 570, 108 
K.jr.Iiaw 6—Koich v. Board of 
Com'rs of Union City, 188 A. 185, 
11 N.J,Misc. 733—Garber ▼. Board 
of Health of City of Paterson, 131 
A. 63S, 4 N.J.MisQ. 83. 
y.T.—Merritt v. Swope. 48 N.T.S.2d 
902, affirmed 48 y.Y.S.2d 944, 267 
App.Div. «19—^M. Itzkowitz & Sons 

V. Geraghty, 247 H.T.S. 703, 139 
Misc. 163. 

Ohio.—State ex rel. Homan v. Board 
of Emhalmera and Funeral Direc¬ 
tors of Ohio, 21 y.B.2d 102, 135 
Ohio St. 321. 

Pa.—^In re Huffman, 85 Pa.Co. 869. 
Tenn.—Ciozpiis Jtizis qiooted iZL Rich¬ 
ardson V. Reese, 57 S.W.2d 797, 799, 
185 Tenn. 681. 

Wis.—Cozpns Jtucis quoted in Na¬ 
tional Guernsey Dairy v. State ex 
reL Department of Agrriculture and 
Markets. 288 N.W. S88, 872, 232 
Wis. 248. 

37 C.J. p 240 note 78. 

Xefnsal hy city after gzsat by oona^. 
ty 

Oranting a license for a poolroom 
by a county court is not res judicata 
of questions involved in determining 
whether a city shall grrant its license 
to such licensees to conduct a pool 
hall, since the judgement of the coun¬ 
ty court is on an ex parte proceeding 
and none of the conditions necessary 
to the creation of the status of res 
judicata is present—State ex reL 


Wagner v. Fields, 283 S.W. S53. 218 
Mo.App. 155. 

II. U.S.—Whitmore v. Bureau of 
Revenue of State of X. M.. D.C.X. 

M. , 64 F.Supp. 911. affirmed Whit¬ 
more V. Ormsbee. 87 S.Ct 82, K. G. 
P. lu Inc. V. Ormsbee, 87 S.Ct 82 
and Houck v. Ormsbee, 87 S.Ct 63. 

Ala.—Furman Farm Improvement Co. 

V. Long, 21 So. 339, 113 Ala. 203. 
Pla.—State ex rel. Baker v. Mc¬ 
Carthy, 168 So. 250, 122 Pla, 749— 
State ex rel. Huntington v. Lanier, 
141 So. 880, 105 Fla. 597. 

III. —^Rockford Amusement 9c Re¬ 
freshment Co. V. Board of Sup*rs of 
Winnebago County, 251 IlLApp. 
599. 

Xeb.-^Xelsen v. Tilley, 2S9 N.W. 388, 
137 Neb. 327, 128 AX.R. 729. 

N.C.—^Poole V. State Board of Cos¬ 
metic Art Examiners, 19 S.E.2d 835, 
221 N.C- 199. 

Ohio.—Jamison v. Stout, ConuPL, 14 
Ohio Supp. 71. 

37 CJ. p 238 note 42, p 210 note 78. 
Tttcenses for purposes of zstvsnus 
Pa.—^Ragusa v. City of York, Com. 
PL, 54 York Leg.Rec. 58. 

Bensval 

Tex.—^Murphy r. ICittelstadt 199 S. 

W, 2d 478. 

Shop Uoanse 

An applicant for a hairdressers’ 
and cosmeticians’ shop license, on 
showing the suitability and sanita¬ 
tion of the place where the business 
is to be conducted and satisfying all 
the statutory conditions for the shop 
license, is entitled to the license al¬ 
though he may not be entitled to a 
personal license to perform the trade 
or occupation conducted therein.— 
Ragali V. Holmes, 155 A. 845, 113 
Conn. 581. 

N.H—Mushlln v. Rowell, 89 A- 
840, 77 X.H. 183. 

pyis.—Town of Merton v. Hansen, 229 

N. W, 53, 200 Wis. 578- 
Bedpzocal Itcwuiteff or dlu a ao a 

The discretionary powers conferred 
by city ordinance on examining board 
did not apply to qualifications of ap¬ 
plicant for occupational license who 
held such license in another city in 
the county having a similar recipro¬ 
cal licensing ordinance.—State ex reL 
Roberts v. Knox, 14 So.2d 282, 153 
Fla. 165. 

IBi N.Y.—^In re Rudhlan Amusement 
Corporation, 262 N.Y.S. 269, 146 
Misc. 308. 


Or.—Lyons ▼. Gram, 266 P. 220, 122 
Or. 6S4. 

**Sha21’* 

The word “shall” as used in act 
providing that persons practicing 
cosmetic art on effective date there¬ 
of shall be issued certificates of reg¬ 
istration as cosmetologists by board 
of cosmetic art examiners on com¬ 
plying with provisions of act as to 
physical fitness and paying required 
fees is mandatory.—^Poole v. State 
Board of Cosmetic Art Examlnexw, 19 
S.R3d 635, 221 N.a 199. 

«May" 

(1> Statute providing city council 
may grant permit to sell cigrarettes 
authorized council, in its discretion, 
to grant or refuse permit to particu¬ 
lar applicants, although complying 
with statutory reqalrements.—^Ford 
Hopkins Co. V. Iowa City, 248 N.W. 
668, 216 Iowa 1288—^Bernstein v. City 
of Marshalltown, 248 N.W. 26, 215 
Iowa 1168. 

(2> Statute providing that labor 
commissioner “may” issue licenses to 
operate employment agencies in cer¬ 
tain events vests him with discretion 
as to issuance of licenses.—-Lyons v. 
Gram, 260 P. 220. 122 Or. 684. 

(3) However, a statute providing 
th^ a license to operate a dance 
hall “may” be issued to any person 
or corporation who submits a written 
application therefor as provided in 
the statute has been construed to be 
mandatory.—Rockford Amusement 9c 
Refreshment Co. v. Board of Sup'rs 
of Winnebago County, 251 IlLApp. 
599. 

Id. Cal.—^McDonough v. Goodcell, 91 
P.2d 1035, 13 CaL2d 741, 123 A.L 1 .R. 
1205—Carter v. Stevens, 295 P. 23, 
211 Cal. 281—Corpus JUxis quoted 
ia People v. Noggle, 45 P.2d 430, 
433. 7 CalJ^pp.2d 14—^People v. 
Henr>% 21 P.2d 872, 131 CaLApp. 
83. 

D.C.—Goldsmith v. Clahaugh, 8 F.2d 
94, 55 .Vpp.D.C. 348, certiorari de¬ 
nied 46 S.Ct IS. 288 VJS, 554, 76 
KEd. 408. 

FUl—S tate ex ret Roberts v. Knox, 
14 So.2d 282, 153 Fla. 165. 

IlL—Village of Bast Alton v. Ajrst 
53 N.K2d 929, 386 lit 224—Pse#!# 
ex ret 2au»nsky v. City of Cbkngow 
12 N.£I2d 239, 298 lltApp, 8tL 
Xa—S tate ex ret ThosM v. State 
Board of CertIM PuMIe Aeeoaat- 
mats, 118 So. TiV. 164 9m. 42. 
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what they believe to be in the interest of the pub* 
lie safety or public welfare.^® A refusal to grant 
a license must be based on grounds which may 
properly be considered under the statute,^® and it 


must be supported by e\ndence.i7 The ministerial 
boards act as fact-finding bodies to ascertain wheth¬ 
er applicants have conformed to the legislative for¬ 
mula by which the right to a license is fiixed.i« 


Mich.—Skinner v. Township Board 
for Argentine Tp., Genesee Coun¬ 
ty. S13 X.W. «S0. 23S Mich. 533— 
Wilson V. Michigan State Board of 
Registration in Medicine, 199 N.W. 
643. 228 Mich. 25. 

State V. Cox, 16 A.2d oOS, 91 
X.H. 137, affirmed Cox v. State of 
Xew Hampshire, $1 S.Ct. 762, 312 
r.S. 569, S5 L..Ed. 1049, 133 A.L.R. 
1396. 

X.J.—Librirri v. Plunkett, 16 A.2d 

2 50, 126 K.J.I-aw 17—Vassallo v. 
Board of Com*rs of City of Orange, 
15 A.2d 603. 125 X.J.Law 419— 
Resciniti v. Board of Com'rs of 
Town of Belleville, 186 A. 439. 117 
X.J.Law 1. 

X.T.—Small v. Moss, 14 X.E.2d SOS. 
277 X.T. SOI, affirmed 18 X.R2d 

251, 279 X.T. 2*58—Merritt v. 
Swope, 43 N.T.S.2d 902, affirmed 46 
X.Y,S.2d 944. 267 Axip.Div. 519— 
Park Slope Che\'Tolet v. Moss, 27 
X.Y.S.2d 501. 

Ohio.—State ex rel. Homan v. Board 
of Emhalmers and Puneral Direc¬ 
tors of Ohio, 21 X.E.2d 102, 135 
Ohio St. 321. 

Tenn.—Cozptui Jtuis ^ Rich¬ 

ardson V. Reese, 57 S.W.2d 797, 
799, 163 Tenn. 661. 

W.Va.—State v. Common Council of 
Town of Glenville, 134 S.E. 467, 
102 W.Va. 94. 

Wla—Corpus atuds quoted in Xa- 
tional Guernsey Dairy v. State ex 
rel. Department of Agriculture and 
Markets, 286 N.W. 868, 872, 232 
Wia 248. 

34 CJ. P 241 note 79. 

Stetatea xegulatlBg 3 ^ 1 dic aocomit- 
aacy should not be administered in 
such a manner that capable and de¬ 
serving applicants are denied the 
right to practice.—Goldsmith v. Cla- 
baugh, 6 F.2d 94, 55 AppJO.C. 346, cer¬ 
tiorari denied 46 S.Ct. 18. 269 U.S. 
554, 70 REd. 408. 

Befasal of ISoense to ooxnpetitor 
A refusal to issue a license be¬ 
cause appUcant might become a com¬ 
petitor in the same business with a 
member of the licensing board is an 
abuse of discretion.—State ex rel. 
Roberts v. Knox, 14 So.2d 262. 153 
Fla. 165. 

JwUt yard la iadastxial sons 
City council's refusal to Issue li¬ 
cense to operate junk yard or auto¬ 
mobile reclaiming yard adjacent to 
state highway was unreasonable and 
not within city's police power where 
property involved was soned for in¬ 
dustrial purposes and was bounded 
OR two sides by railroad rights of 
way and on the other side by a large 
farm, and residences were several 


hundred feet away from property, 
and land was not desirable for resi¬ 
dential purposes or adaptable for 
many other purposes.—^Pfister v. Mu¬ 
nicipal Council of City of Clifton, 43 
A.2d 275. 133 X.J.Law 14S. 

15. X.J.—Pflster v. Municipal Coun¬ 
cil of City of Clifton, 43 A.2d 275. 
133 14S—Resciniti v. 

Board of Com’rs of Town of Belle¬ 
ville. 1S6 A. 439, 117 N.J.Law 1. 

37 C.J. p 241 note 82. 
mesnss for sals of noBlatozioatiiig 
liquor 

City council may provide for grant¬ 
ing of licenses for sale of nonintoxi¬ 
cating liquor to such persons as it 
deems proper, considering likely re¬ 
sults of such traffic, opportunity for 
law violations and tendency toward 
disorder.—City of Milwaukee v. 

! Kaun, 235 X.W. 551, 204 Wis 103. 
Xieense for oosdnotlBg parade 
'Statute requiring license for con¬ 
ducting parade or procession infer- 
entially makes comfort or conven¬ 
ience in use of streets standard of 
official action. Accordingly members 
of organization had right to license 
to march when, where, and as they 
did if, after required Investigation, 
it was found that convenience of; 
public in use of streets would not be i 
unduly disturbed, on such conditions 
or changes in time, place, and man¬ 
ner as would avoid disturbance.— 
State r. Cox, 16 A.2d 508, 91 XJH. 
137, affirmed Cox v. State of New 
Hampshire. 61 S.Ct. 762, 312 U.& 569, 
85 REd. 1049, 1>33 A.D.R. 1396. 
Oommon victnalezs 

Under a statute expressly so pro¬ 
viding, the licensing board must con¬ 
sider public good in passing on ap¬ 
plications for licenses as common 
victualers.—^Liiggett Drug Co. v. 
Board of License Com'rs of City of 
Xorth Adams, 4 N.E.2d 628, 296 Mass. 
41. 

OxssLtiag license ooatzazy to law 
The licensing authority is not jus¬ 
tified in granting a license contrary 
to law because another individual has 
theretofore been granted a license in 
contravention of law.—^Application of 
Wakefield, 10 Alaska 599. 

1.6L Cal.—^Forest Lawn Memorial 

Park Ass'n v. State Board of Em- 
balmers and Funeral Directors, 24 
P.2d *887, 134 CaLApp. 73. 

Mich.—^Howard v. Secretary of State, 
245 X.W. 518, 260 Mich. 568. 

Minn.—^McQueen v. Williams, 216 N. 

W. 323, ITS Minn. 47. 

X.Y.—^Perpente v. Moss, 56 X.E.2d 
726, 293 X.Y. 825—Small v. Moss. 
14 X.E.2d SOS. 277 X.Y. 501, af- 
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Armed 18 N.B.2d 281. 279 X.T. 288 
—^Picone v. Commissioner of Li¬ 
censes of Xew York City, 149 X. 
E. '336, 241 X.Y. 157—Katz v. Moss, 

55 X.Y.S.2d 131. 184 Mlsc. 133. af- 

firmed 56 X.Y.S.2d 539, 269 App.Dlv, 
854—Katz v. Moss, 50 N.Y.S.2d 428, 
184 Misc. 133—Sarafian v, Zeissner, 
297 X.T.S. 20, 163 Misc. 73—. 

Amusement Enterprises v. Field¬ 
ing, 64 X.Y.S.2d 857. modified 71 X. 
y.S.2d 66, 272 App.Div. 917. 

Pa.—Cronhelm v. State Registration 
Board for Professional Engineers, 
Department of Public Instruction, 
Com.PL, 53 Dauph.Co, 171. 

W. Va.—State v- Charleston, 114 
378. 92 W.Va. 57, 27 A.L.R. 323. 

37 aJ. p 240 note 77. 

Sefusal based os, name of applicant 

X. Y.—^Radisch v. Morgan, 6 N.Y.S.2d 
810, 188 Misc. 258. 

Beaewal of license 

Under the statute relating to the 
regulation of runners, police com¬ 
missioner was without power to re¬ 
fuse to renew licenses of runners 
for other than statutory reasons.— 
Levy V. Valentine, 13 N.Y.S.2d 1011, 
172 Misc. 1«30. 

17. X.J.—^Pfister v. Municipal Coun¬ 
cil of City of CUfton, 43 A.2d 275, 
133 X.JXew 148. 

X.T.—Small v. Moss. 14 N.m2d 803. 
277 X.Y. 501. affirmed 18 NJS.2d 231, 
279 X.Y. 288—Katz v. Moss, 55 N. 
Y.S.2d 131, 184 Misa 133, affirmed 

56 X.Y.S.2d 539, 269 App.Div. 854 
—Katz V. Moss, 50 N.Y.S.2d 428. 
184 Misc. 1*33. 

Pzohibitozy ozdinanoe not applicable 
Applicant for a retail junk dealer’s 
license was not barred from obtain¬ 
ing license becahse his place of busi¬ 
ness was, in alleged violation of a 
zoning ordinance, located on a street 
railway line, where prohibitory 
clause of zoning ordinance did not 
apply because of length of time 
premises had been used as a junk 
yard.—People ex rel. Zaransky v. 
City of Chicago, 12 X.B.2d 239, 293 
IlLAppw 301. 

18. Ind.—State Board of Medical 
Registration and Examination v. 
Scherer, 46 NJ53.2d 602, 221 Ind. 
92. 

SnffloiOBoy of esq^ezleiiee 
Provision of. statute authorizing 
registration of persons not practic¬ 
ing engineering when act became ef¬ 
fective but who had previous expe¬ 
rience and responsible charge of 
work of a character satisfactory to 
board conferred on board authority 
to determine whether previous prac¬ 
tical experience of applicant was suf- 
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Refusal to grant a license is arbitrary only where ^ 
it is not based on a reasonable exercise of discre¬ 
tion,^^ and if for good reasons the licensing au¬ 
thorities are satisfied that the license ought not to 
be granted they are justified in refusing it^o Fail¬ 
ure of applicant to comply wdth the licensing stat¬ 
ute or ordinance justifies denial of the applica- 
tion.^^ 

Character and conduct of applicant Where dis- 


§ 35 

J crctionary power is vested in the licensing authori¬ 
ties, a license may be refused on the ground that 
applicant is not of good moral character or is not 
a suitable person to exercise the privileges granted 
by the license,*^ even though the statute or ordi¬ 
nance does not require that applicant be a fit and 
proper person,25 and applicant’s previous miscon¬ 
duct which shows that he is not a suitable person 
may be considered.-^ The licensing authorities are 


ficient to establish QualiUcations for 
registration.—State ex reL Miller v. 
Waid. 61 NJEL2d 7S7, 145 Ohio St. S73. 

10. N.T.—Small v. Moss, 14 >7.K2d 
8C8, 277 N.T, 501. affirmed 18 N.R 
2d 281, 279 N.T. 288—Katz v. Moss. 
55 N.T.S.2d 131. 184 Misc. 133. af¬ 
firmed 56 N.Y.S.2d 539. 269 App. 
Oiv. 554—Katz v. Moss. 50 N.Y.S. 
2d 428, 184 Misc. 133. 

aa Nev.—State v. Board of Com’rs 
of City of lias Vegas, 1 P.2d 570, 
53 Nev. 364. 

Nja.—^Town of Belmont v- Parent, 7 
A2d 255, 90 N.H. 249. 

N.J.—^Roich V. Board of Com*rs of 
Union City. 16i8 A. 185, 11 N-T. 
Misc. 7‘33. 

37 CJ. p 241 note 83. 

Aegnittal of chaxgM 
The fact that massage parlor li¬ 
censee and his employees were dis¬ 
charged when they were tried on 
charges brought against them as re¬ 
sult of investigation made by police 
department did not militate against 
mayor's use of his discretionary pow¬ 
er to refuse to grant a new massage 
parlor license to the prior licensee, 
since the judgment in the criminal 
proceedings did not preclude the 
mayor from exercising his discre¬ 
tionary power in the matter of refus¬ 
ing to grant a new license.—People 
ex reL Anderson v. CUty of Chicago, 
37 N.E.2d 929. 312 IlLApp. 187. 
Xefnsal of license or peemit MUl fOM- 
tifled 

(1> Certificate as master plumber. 
—^Application of Beaver. 60 N.Y.S.2d 
675. 

(2) Junk yard license. 

N.H.—^Town of Belmont v. Parent. 7 
A2d 255. 90 N.H. 249. 

N.J.—Hammond v. Board of Aider- 
men of City of Paterson, 10 A.2d 
269, 128 !Nr.JT.I^aw c53. affirmed 17 
A.2d 549. 125 N.J.IAW 627. i 

N.T.—Dening v. Cooke, 295 N.T.S. 
724. 162 Misc. 723. 

C3) License for operation of pin! 
gamew—Shapiro v; Moss, 281 N^YS. 
72. 245 App.Div. 835, affirmed 1 N.1L 
2d 353, 270 N.Y €09. 

(4) iLicense to conduct lunch wag> 
ou.—Cohen v. Thompson, 129 A. 700, 
101 N.J.Iiaw 503. 

(5) Ldeense to conduct pool halL— 


State ex rel. Wagner v. Fields, 263 
S.W. 853, 218 Mo.App. 155. 

(6) Permit to sell cigarettes.— 
Bernstein v. City of MarshaUtown. 
248 N.W. 2€. 215 Iowa 1168. 

(7) Permit to slaughter poultry.— 
Kurinsky v. Board of Health of lake- 
wood Tp.. 24 A.2d 803, 128 N.J.Law 
185. 

21. N.J.—Cohen v. Thompson. 129 A. 

700, 101 N.J.Law 503. 

N.T.—Perpente v. Moss. 40 N.T.S.2d 
895. 265 App.Div. 789. appeal de¬ 
nied 42 N.T,S.2d 922, 266 AppJDlv. 
775—COhen v. Splain, 42 N.T.S.2d 
498. affirmed 41 N.Y.S.2d 567. 266 
App.Div. €78. affirmed 50 NJEL2d 
658, 291 N.Y. 558. 

Pa.—^Petition of Hook. 24 PaJ>ist. 
23. 28 York LegRec. 149. 

2SL Cal.—^Zemansky v. Board of Po¬ 
lice Com'rs of City of I «08 Angeles, 
148 P.2d 361. 61 CaLApp.2d 450. 
N.T.—Santoro v. Mirshel. 55 N.T.S. 
2d 328, 184 Misc. 666. afllrmed 69 
N.T.S.2d 279, 269 App.Dlv. 1046. 
Wash.—^Plumas v. Town of Cosmo- 
polls, 223 P. 1052. 128 Wash. 697. 
Yailnze to give satisfactory zsfsru 
encas justifies refusal of a Ueense.— 
De Roos ▼. Chapman. 147 A. 670, 106 
N.J.Iiaw 6. 

Sedpzoeal UossslBg ordtuaus 

Under reciprocal occupational li¬ 
censing ordinance, examining boards 
have discretion to deny the applica¬ 
tion of holder of a similar license 
from another city in the county 
where it is shown that appUcant is 
guilty of imethical practices in the 
trade which may be detrimental to 
public interests, or is an improper 
person to possess such license.— 
State ex rel. Roberts v. Knox. 14 So. 
2d 262. 153 Fla. 165. 

S3. N.Y.—Santoro v. Mirshel. 55 N. 
Y.S.2d 328. 184 Misc. 666, affirmed 
59 N.Y.S.2d 279, 269 AppJDiv. 1046. 

24. Cal.—^Zemanaky t. Board of Po¬ 
lice Com'rs of City of Ijos Angeles, 
143 P.2d 361, 61 Cal.App.2d 450. 
XXteoKlional wifhholdlBg of sales tax 
2£lch.—^Powers v. Dignan, 20 N.W.2d 
203, 312 Mich. 315. 

Conviotioa of mssi x lt sad batteocy 
W-Va.—^Flanagan ▼. Town of Peters¬ 
burg, 150 S.E. 382. 108 W.Va. Ul. 
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Ckmvietiom for fsUiue to apply for 

lioesse 

Commissioner of labor was justi¬ 
fied in refusing to issue license to 
carry on employment agency to ap¬ 
plicant who had knowingly refused 
to apply for license until brought 
before court and fined.—^McBride v. 
Clark, 127 A. 550, 101 NJTJLaw 223, 
2 N.J.Mi8e. 814. 

Tioiatioa of agrsenbnct 

Where real estate broker violated 
his agreement not to conduct real 
estate business In city as long as 
purchasers of business continued in 
business, it was within discretion of 
state tax commission to deny renewal 
of his license on the ground that ap¬ 
plicant was not trustworthy.—^People 
ex rel. 0*Hare v. Gilchrist, 206 N.Y.S. 
746. 210 App.Div. 518. 

Ooadiiot of oAoer of oozpozaiiox 

(1) Secretary of state, at hearing 
on plaintllTs application for a motor 
vehicle dealer's license, had right to 
consider all previous acts of plain¬ 
tiff under former license to corpora¬ 
tion of which plaintiff was control¬ 
ling Influence for purpose of deter¬ 
mining whether plaintiff was guilty 
of fraudulent conduct empowering 
secretary to refuse to issue to him a 
license.—Powers v. Bignan, 20 N. 
W.2d 293. 312 Mich. 315. 

(2) Where courts had confirmed 
order revoking corporation's license 
to conduct an employment agency, 
and under statute corporation could 
not obtain new license for three 
years, an order refusing to issue an 
employment agency license within 
three-year period to corporation's 
president who apparently was in con¬ 
trol of corporation at the time its li¬ 
cense was revoked was confirmed.— 
Perpente v. Moss. 40 N.Y.S.2d 895. 
265 AxigE>.Div. 789. appeal denied 42 
N.Y.S.2d 922. 266 App.Div. T73. 

(3) Where corporation seeking li¬ 
cense to operate beauty parlor was 
closely associated with indivldiial 
who had pleaded guilty to charges of 
practicing medicine without a li¬ 
cense and of acting as notary pablle 
after expiration of term and who 
had been guilty of lialaa advarttatag, 
and all activities wara cairlad aa la 
same office suita, la f a au of Uomm 
did not constitata ma aba s e of diaciw- 

^tion.—Qarfoxd 3>boraterias v, Da- 
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not justified in refusing a license on a moral ap¬ 
praisal, or for previous misconduct, which is not 
relevant to the conduct of the business for which a 
license is sought,*5 and they are not justified in re¬ 
fusing a license because of an unproved accusa¬ 
tion of crime^s or because of a mere suspicion that 
the license might be so utilized as to -inolate the 
law.2i Licensing authorities who have the manda¬ 
tory- duty to issue a license may not refuse because 
of previous misconduct of applicant.-^ Under stat¬ 
utes which limit the discretion of the licensing au¬ 
thorities to a determination of whether applicant is 
a proper person to conduct the business, the licens¬ 
ing authorities have no discretion to withhold the 
license where applicant is shown to be of good 
character and a suitable person to conduct the busi- 
ness.2l> 

Limiting nnmher of licensees, WTiere permitted 
by statute, the licensing authorities may deny a li¬ 
cense on the ground that a sufficient number of li¬ 


censes to serve the needs of the public have been 
issued,but, where statutory permission is not 
expressly or impliedly given, the licensing authori¬ 
ties may not refuse to grant a license on this 
ground.3i 

§ 39. Proceedings to Procure License 

a. In general 

b. Hearing and determination 
a Review 

a. In General 

The procedure prescribed by statute or ordinance for 
the granting of licenses must be followed by the appll. 
cant. 

The procedure prescribed by statute or ordinance 
for the granting of licenses must be followed by ap- 
plicant.52 Accordingly, where the statute or ordi¬ 
nance provides that applicant shall file a written ap¬ 
plication in a prescribed form which sets forth cer¬ 
tain information,^® or provides that references as to 


partment of Health of City of New 
Toric, 34 N.T.S.2d 102. 
aa N.T.^orro v. Moss, 5S N.T.S.2a 
632. 1S4 Misc. 1030. 
aaek drlvsz'a liesnse 
The police commissioner may not 
withhold a back driver's license 
merely because applicant has there¬ 
tofore been found guilty of a misde¬ 
meanor not involving violence or 
moral turpitude. Accordingly the 
commissioner erred in refusing to 
renew back driver's license because, 
after former license lapsed and be¬ 
fore be Joined army, driver was con¬ 
victed of accepting bets on horse 
races.—In re Silvennan, 49 N.Y.S.2d 
179, 1S3 Miae. 2S4. 

XAok of bBsluess eOilos 

The fact that violations of the law 
by ofllcer of corporation seeking li¬ 
cense to operate beauty parlor were 
not violations of sanitary code and 
would not aitect corporation's busi¬ 
ness did not preclude commissioner 
from relying thereon as basis for re¬ 
fusing license where the violations 
of law showed a lack of business 
ethics.—Garford Laboratories v. De¬ 
partment of Health of City of New 
York, 54 N.Y.aSd 102. 

98. CaL—Ckmp a. Brock; Appu, 170 
P.2d 702. 

Bevarsal of ootttiottom 

The refusal to grant a license for 
a retail Junk dealer on ground that 
applicant did not show satisfactory 
evidence of good character because 
he had been accused of receiving sto¬ 
len property was an abuse of discre¬ 
tion, where applicant, after convic¬ 
tion was reversed on appeal, had been 
found not guilty.—^People ex reL Zar- 
ansky v. City of Chicago, 12 NJEL2d 
no, 292 ULApgi SOL 


27. N.Y.—Devito v. Moss. 9 N.Y.S.2d 
730, 170 Misc. 170—Society of Mod¬ 
els V. Moss. SfZ N.Y.S.2d 424. 

37 C.J. p 240 note 78 [b] (2). 
Frevioas revocation of husband’s U- 
oease 

Denial of Junk dealer's license to 
petitioner on ground that similar li¬ 
cense previously issued to petition¬ 
er's husband had been revoked be¬ 
cause of his failure to disclose the 
existence of a partnership between 
husband and another who did not 
have a license, and that husband had 
paid a fine in connection therewith 
and would be employed by petitioner, 
was arbitrary where petitioner owned 
the property where the business had 
been conducted and no ordinance or 
statute prohibited such employment. 
—Novi V. Moss, 34 N.Y.S.2d 852, 184 
Misc. 773. 

28. Ga—^Brown v, Thomasville, 118 
. S.R 834, 15$ Ga. 280. 

Pa.—Commonwealth v. Foust, 38 Pa. 
Co. 275. 

29. , Cal.—Gospel Army v. City of 
iLos Angeles, 163 P.2d 704, 27 Cal. 
2d 232, appeal dismissed 67 S.Gt 
1428. 

IlL—^Village of East Alton v. Arst, 33 
N.E.2d 929, 38$ IlL 224. 

30. Ala—Cloe V. State, 96 So. 704. 
209 Ala 544. 

Mass.—^Liggett Drug Co. v. Board of 
License Com'rs of City of North 
Adams. 4 N.£.2d 628, 296 Masa 41. 
Cigarette sale pennits 
City council's fixing of number of 
cigarette sale permits to be issued 
and denying applicant's permit be¬ 
cause it exceeded fixed limit was held 
not arbitrary.—^Pord Hopkins Co. v. 
Iowa City, 248 N.VT. 668, 216 Iowa 
1286. 


Clambling licenses 
Power to restrict number of gam¬ 
bling licenses in city was held to be 
necessarily Implied from statutory 
power to license and regulate gam¬ 
bling, and the fact that the board of 
commissioners granted six gambling 
licenses and denied petitioner's ap¬ 
plication was held not to show un¬ 
lawful discrimination.—State v. 
Board of Com'rs of City of Las Ve¬ 
gas, 1 P.2d 570, 53 Nev. 364. 

3L N.H.—^Mushlin t. Rowell, 89 A. 

840. 77 N.H. 183. 

Bmployment agenoy liosnso 
Industrial commission may not re¬ 
ject application for employment 
agency license on ground that agen¬ 
cies previously licensed are sufiAcient 
to serve public needs.—^McQueen v. 
Williams, 216 N.W. 823, 178 Minn. 
47. 

Jtmk boat Mosnses 
Under ordinance it was held 4hat 
commissioner could not arbitrarily 
limit the number of Junk boat li¬ 
censes to be issued to any given 
number, on ground of objectionable 
character of business, since such lim¬ 
itations must be made by lawmaking 
power, and not by administrative of¬ 
ficer, and hence it was abuse of dis¬ 
cretion for commissioner to refhse a 
license to a person whose fitness was 
not denied on such ground.—Picone 
V. Commissioner of Licenses of New 
York City, 149 N.B. 836, 241 N.Y, 157. 

32. Me.—Steves v. Robie, 81 A.2d 
797, 139 Me. 359. 

37 CJ*. p 242 notes 87, 88. 

33. Cal.—^Beard v. State Board of 
Embalmers and Funeral Directors, 
295 P. 1052, 111 CaLApp. 559. 
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good character be furnished with the application,34 
such statute or ordinance must be complied with in 
order to entitle applicant to a license. Applicant 
need not state more in the application than the stat¬ 
ute or ordinance requires.35 Under some statutes 
the licensing board is not authorized to proceed on 
an application for renewal in the same manner as 
on an application for an original license.^* 

Time for application. A licensing statute which 
requires persons engaged in a certain occupation to 
apply for a license within a specified period of 
time after the enactment of the statute does not 
preclude the licensing .of one so engaged on an ap¬ 
plication made after that time where the statute 
provides no consequences for failure to apply with¬ 
in the specified time^^ even though he has been or¬ 
dered by the court to cease doing business with¬ 
out a license.38 A resolution of a licensing board 
which extends the time prescribed by statute for an 
application for a license has been held to be with¬ 
out legal efifect39 A statute which requires those 
in a certain occupation to possess a certificate on 
the day the statute becomes effective has been con¬ 
strued to permit a reasonable time after that date 
to procure a certificate.^® Where a statute specify¬ 
ing the time for application for renewal of the li¬ 
cense is directory only, a licensee who applies for 
renewal after that time, but before expiration of 
his original license, has been held to be entitled to 
a renewal,41 particularly where the rules or regu¬ 
lations of the licensing ^ard permit renewal at any 


§ 3f« 

time before the original license lapses.^* 

Notice. Under some statutes, if the occupation 
or business is such that third persons might be in¬ 
terested in contesting the application, notice of the 
application must be given in some public manner.45 
WTiere the statute requires notice by publication 
by the city clerk, in addition to notice by regis¬ 
tered mail by applicant, the city clerk, in giving no¬ 
tice by publication, performs a public duty pre¬ 
scribed by statute,44 but he may also act in a pri- 
vzte capacitj’ as agent for applicant in mailing no- 
tices.*5 If notice of the hearing is properly mailed, 
it is not necessaiy that it should be received.^® 

b. Hearing and Determination 

Ordinarily, under the varioua statutes and ordinances^ 
a license should not be denied by the licensing board or 
ofllcer without hearing evidence or giving the petitioner 
an opportunity to be haard, and under some statutes, 
where third persons might be interested in contesting the 
application, a public hearing on the application must be 
had. 

Ordinarily, under the various statutes and ordi¬ 
nances, a license should not be denied by the li¬ 
censing board or officer without hearing evidence or 
giving the petitioner an opportunity' to be heard,*^ 
and under some statutes, where the occupation or 
business for which a license is sought is such that 
third persons might be interested in contesting, the 
application, a public hearing on the application must 
be had.48 Wliere a hearing is required, it must be 
fair and impartial,*® but all the formalities of a 
court proceeding need not be observed.®® Where 


Pa.—^Appeal of Steel, 4<3 Pa.Dlst. & 
Co. 23$. 51 Dauph.Co. 344. 

37 C.J. p 242 notes S9-S2. 

34b Mich.—Grand Rapids v. Brandy, 
$4 XW. 29. 105 Mich. 670, 65 Am-S. 
R. 472, 32 UR.A. 116. 

37 C.J. p 239 note 50. 

XnowZedsTe of cbaxacter or repniatioiL 
Persons whose names are given by 
applicant as references must have 
knowledge of applicant's character or 
reputation.—De Roos v. Chapman. 
147 A. 570, 106 N.J.Law 6. 

35. Fla.—State ex reL Huntington v, 
Lanier, 141 So. S80, 105 Fla. .597. 
Baseziptioxt of 

A license Issued by board of aider- 
men authorizing licensee to carry on 
slaughtering and rendering business 
in a building to be erected was not 
invalid on ground that application 
for license did not contain and was 
not accompanied by a plan or com¬ 
plete description of proposed build¬ 
ing in which business was to be car¬ 
ried on, where proposed building was 
described in application as ‘‘a two- 
story brick and concrete building," 
since statute under which license 
was granted did not require a com¬ 


plete description.—^Bushway-Whiting 
Ice Cream Co. v. Mayor and Aider- 
men of Somerville, 31 N.K2d 533. SOS 
Mass. 14S. 

33. Tex.—Murphy v. Mittelstadt, 199 
S.W.2d 478. I 

37. Ohio.—Jamison ▼. Stout, 14 Ohio 
Supp. 7L 

38b Ohio.—Jamison ▼. Stout, supra. 

39. Ohio.—Jamison v. Stout, 14 Ohio 
Supp. 71. 

4a S.D.—Curran ▼. Rowell, 220 N. 
W. 455, 53 SJ>. 92. 

Twelve days 

Application for barber's certificate 
twelve days after particular date was 
j held within reasonable time thereaft¬ 
er.—Curran v. Bowell. supra. 

40. Iowa.—State ex rel. Bierring v. 
Swearingen, 22 N.W.2d S09. 

4SL Iowa.—State ex reL Bierring t. 
Swearingen, supra. 

4a R.L—Sleffcin v. Central Falls, 99 
A. 261, 39 RX 525. 

37 aj. p 242 note 94. 

44. Mass.—Barnard v. Vetropolitan 
Ice Co., 180 NJB. 308, 278 Mass. 
44L 


45. Hass.—^Barnard t. Metropolitan 
Ice Co., supra. 

4 & Mass.—^Barnard v. Metropolitan 
Ice Co., supra. 

47. Cal.—^Albert Albek, Inc., v. 
Brock, App., 170 P.2d 503—Martin 
▼. Board of Sup'rs of Lake Coun¬ 
ty, 26 P.2d 843. 135 Cal.App. 96. 
D.C.—Goldsmith v. Clabaugh. 6 F. 
2d 94. 55 AppJ:>.€. 346, certiorari 
denied 46 S.CL 18, 269 U.8, 554, 
70 L.£d. 408. 

Proof of diaxaoter 
A license may not be refused by 
commissioner on the ground that 
applicant is not a person of good 
character, unless applicant fair 
opportunity to meet a challenge to 
his good character.—^Perpeate v. 
Moss, 56 N.R2d 726, 291 N.T. 335. 

4a Mass.—Barnard t. Xetropotltaa 
Ice Co., 180 N.B. 368. 378 Maas. 
441. ’ 

37 C.J. p 243 note 95. 

4a CaL—Alben Alfaea IK V. Broea 

App., 170 P.2d 595. 

5a Cal.—^Martin v. Board of Sup'rs 
of Lake County, 36 P.M 841, 135 
Cal.App. iib 
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an issue arises as to whether the licensing board has 
received an application, the burden of proving re¬ 
ceipt by the board is on applicant.^! 

The licensing authority may grant a license with¬ 
out a formal motion or resolution,^2 but it has been 
held that there must be an official determination.53 
Under some enactments an application should not 
be refused for undisclosed reasons,and a record 
must be made to apprise the court of re\4ew of the 
basis for the finding.55 All questions pertaining to 
the issuance of the license should be determined 
before the license is granted.®® The licensing au¬ 
thority, on refusing a license to conduct a business 
at a particular place, is under no duty to point out 
a suitable place®^ or to furnish another site for the 
business.®® 

An order granting a license may be rescinded 
at any time before the license is issued,®® but, where 
the licensing authority has approved the granting of 
a license subject to a condition subsequent, on the 
fulfillment of the condition by applicant, the au¬ 
thority has the legal duty to issue the license,®® 
and a subsequent ordinance applying to places of 
business not heretofore licensed does not affect ap¬ 
plicant’s right to a license after complying with the 
condition.®^ 


Where the application has been denied, it has 
been held that applicant may not at once file a new 
application and compel an immediate reexamination 
of the questions determined.®® 

RenezeaL Refusal to renew a license to engage 
in a trade or occupation has been held to be of such 
similarity to revocation or suspension that the li¬ 
censing authorities may not refuse to renew a li¬ 
cense without giving applicant notice and an op¬ 
portunity for a hearing of a nature required by 
statute for revocation or suspension,®® but it has 
also been held that a statute providing for a hear¬ 
ing before a license can be revoked or suspended 
does not apply to a jrefusal to renew a license.®^ 
An application for a renewal of a license has been 
held to be a de novo proceeding.®® 

c. Beview 

Generally an appeal lies from the decision of the 
licensing authorities In refusing a license to a higher 
board or commission or to the courts. 

The decision of the licensing authorities in re¬ 
fusing a license cannot be attacked collaterally;®® 
but generally an appeal lies to a higher board or 
commission,®7 or to the courts,®® after the decision 
has become final,®® and under some statutes there 
may be a trial de novo.^® The decision of such 


51. Pa.—Helms t. Iievlne, Com.PL, 
45 tkauph-Co. 354. 

6& sigasd Uesnses witb 

oilaxle 

Where the town hoard agrreed to 
issue licenses to sell noniatoxioatlns: 
beverages if applied for, and left 
sisrned licenses with the town clerk, 
who, at a subsequent meeting of the 
board Issued licenses to applicants, 
the board's acquiescence was tanta¬ 
mount to affirmative action on the 
applications, and the licenses were 
le^rally issued.—Walsh ▼. State, 197 
N.W. 192, 183 Wls. 93. 

53. N.T,—Rucinski v. City of Sche-! 

neetady, 293 N'.Y.S. 135, 249 App.! 
Z>lv. 344. I 

54. D.C.—^loldsmith v. Clabaugrh, 6 
F.2d 94, 55 App.D.C. 34S, cerUorari 
denied 46 S.Ct. 18. 269 U.S. 554. 
70 hJEA. 408. 

55. X.T.—Perpente v. Moss. 56 X.R 
dd 726, 293 N.T. 325. 

5& lA. —State V. New Orleans Chess. 
Checkers lb Whist Club. 40 So. 526. 
116 tOL 46. 

57. N.H.—Town of Belmont V. Par¬ 
ent. 7 A.2d 255. 90 N.H. 249. 

58. N.H.—^Town of Belmont v. Par¬ 
ent. supra. 

56u Ya.—Sights v. Yamalls. 12 
Qratt. 292. 53 Va. 292. 

88 . N.J.—Garber v. Board of Health 


[ of City of Paterson, 131 A. 638. 4 
I N.J.Mis& 83. 

61. N.J.—Garber v. Board of Health 
of City of Paterson, supra. 

62. N.Y.—^Perpente v. Moss, 66 N.B. 
2d 726, 293 N.Y. 325. 

63. Iowa.—State ex rel. Bierring v. 
Swearingen, 22 N.W.2d 809—Gil¬ 
christ T. Bierring. 14 N.W.2d 724. 
234 Iowa S99. 

64. N.Y,—^Hood Restaurant v. Wal- 
lander. 58 N.Y.S.2d 896. 186 Miac. 
254. 

65. N.Y.—Pochl V. Splain. 36 N.Y.S. 
2d 774. 

66L N,H,—State v. Stevens, 99 A. 
723, 78 N.H. 268. LuR.A.1917C 628. 

67. Mont.—State v. YeUowstone 
County Thirteenth Jud. Dist CL. 
146 P. 743. 50 MottL 289. AnmCas. 
1917C 164. 

68. Cal.—Carter ▼. Stevens, 295 P. 
28. 211 Cal. 281. 

Mich.—Skinner v. Township Board 
for Argentine Tp., Genesee Coun¬ 
ty. 213 N.W. 680. 238 Mich. 533. 
N.Y.^—^Perpente v. Moss, 56 N.R2d 
726, 293 N.Y. 325. • 

Fa.—^Appeal of Steel. 43 Pa.Dist & 
Co. 236, 51 Dauph.Co. 344—Cron- 
helm V. State Registration Board 
for Professional Bngineers. De¬ 
partment of Public Instruction, 
Com.Pl,. 53 I>auph.Co. 6. 
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Utah.—^Baker v. Department of Reg¬ 
istration. 3 P.2d 1082, 78 Utah 424. 
37 C.J. p 242 note 99. 

Showing detriment 
Commands by commissioner of li¬ 
censes with respect to employment 
agencies as a condition for the is¬ 
suance or exercise of license are re- 
viewable without showing actual im¬ 
minent detriment resulting there¬ 
from.—Acorn Employment Service v. 
Moss, 54 NJE3.2d 340. 292 N.Y. 147. 
Jurisdiction of lioenidng anthorities 
Rulings by the licensing authority 
as to the extent of its jurisdiction 
may be reviewed by the courL— 
Grime v. Depeurtment of Public In¬ 
struction, 188 A. 387. 324 Tsu 871. 

Court of common pleas held to 
have jurisdiction.—Grime v. Depart¬ 
ment of Public Instruction, supra. 

69. N.Y.—Siegel v. Mangan, 16 N.Y. 
S.2d 1000. 258 App.Div. 448, af¬ 
firmed 27 NA2d 280, 283 N.Y. 
557. 

TOl Tex.—^Murphy v. MittelstadL 
Civ.App., 195 S.W.2d 165, affirmed. 
Sup., 199 S.W.2d 478. 

Buie pertaining to xevooation 
The rule permitting a qualified trL 
al de novo, applicable In certain cas¬ 
es for revocation or suspension of li¬ 
censes. does not extend to the review 
of administrative determination de- 
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authorities will not be disturbed by the courts un¬ 
less it is arbitrary, oppressive, or unreasonable,^! 
or not supported by the e\'idence,72 or contrary to 
law.^3 The court will not substitute its judgment 
for that of the board or officer,and questions of 
fact determined by the board or officer will not be 
disturbed on appeal,75 where a clear case of im¬ 
proper action is presented the court will overrule 
the decision of Ae licensing authorities-^^ Only 
the persons permitted by statute may appeal,"^ and 


the court has no jurisdiction of an appeal by an¬ 
other person even though the persons entitled to 
appeal consent.^* 

It has been held that an amendment of the ap¬ 
plication may not be made during the hearing of 
the appeal.** 

§ 40. Form and Requisites of License 

Tho lieenta inuad should comply with tha raquira- 
mants of tha statute or ordinance. 


nyinsT licenses.—^McDonough v. Gar¬ 
rison, 156 P.2d 983, 68 OaLApp.Sd 318. 

71. Ind.—State Board of Medical 
Heglstration and Esami&atlon v. 
Scherer, 46 N.B.2d 602, 221 lad. 
92. 

N.H.—^Town of Belmont v. Parent, 
7 A.2d 253, 90 N.H. 249. 

N.T.—Shapiro v. Moss, 281 N.T.S. 
72, 245 App.Div. 835, affirmed 1 
K.EL2d 363, 270 N.T. 609. 

37 CJ. P 242 note 1. 

72. Minn.—Hunstiger v. Kilian, 153 
N.W. 869, ISO Minn. 474, reargu¬ 
ment denied 153 N.W. 1095. 180 

538. 

Saoord 

While the board's letter denying 
the application **for the reason that 
the evidence presented does not war¬ 
rant the Board granting a certificate 
of registration as a professional en¬ 
gineer** does not adequately express 
the reasons for the board’s action, 
the record will not be remitted for 
that purpose, where the reasons ful¬ 
ly appear in the testimony, and the 
board has left the way open for the 
filing of a new application.—Appeal 
of Steel, 43 Pa-Dist. & Co. 236, 51 
DaupKCo. 344. 

Bvidenoe held to snstaia dedsloa 
Cal.—Zemansky v. Board of Police 
Com’re of City of Lios Angeles, 143 
P.2d 361, 61 Cal.App.2d 450. 
Ind.—I. Duffey & Son Co. v. Kem- 
mer, 37 N.E.2d 274, 110 Ind.App. 
116. 

OkL—Garman v, Myers, 80 P.2d 624. 
183 OkL 141. 

7S. Minn.—Hunstiger v. Kilian, 153 
N.W. 869, 130 Minn. 474, reargu¬ 
ment denied 153 M.W. 1095, 130 
Mi n n. 53 8. 

Seasonable intaxpretatio& of offictal 
duty 

N-T.—Bonserk Theatre Corporation v. 
Moss, 34 K.Y.S.2d 54L 

74. N.Y.—Merritt v. Swope, 43 N.Y. 
S.2d 902, affirmed 46 N.Y.S.2d 944. 
267 App.Div. 519—^People ex rel. 
Jung V. Examining Board of 
Plumbers of City of Johnstown, 
299 N.Y.S. 323, 252 App.Div. S30— 
Strand Billiard Academy Moss, 
51 N.Y.S.2d 494, reversed on oth¬ 
er grounds 54 N.Y.S.2d 226, 269 


App.Dlv. 733. affirmed 62 XJS.2d 
490. 294 N.Y. 865. 

When broad statutory language U 
employed to vest regulatory control 
of a profession in a responsible agen¬ 
cy of the state, a court must pause 
In eliminating the power either be¬ 
cause it cannot find a statutory word 
to fit the case, or because it disa¬ 
grees with the direction of the ad¬ 
ministrative controL—^Finlay Straus. 
Inc., V. University of X. Y.. 59 X.Y. 
S.2d 429, 186 Misc. 242, affirmed 62 
X.Y.S.2d S92, 270 App.Div. 1060. 

75b Ind .—"L Duffey 4b Son Co. ▼. 
ETemmer. 37 X.£.2d 274, 110 Ind. 
App. 116. 

La.—State ex rel. Eberle v. State 
Board of Certified Public Account¬ 
ants, 131 So. 32. 171 318. 

Jnxlsdiotiom to try de novo 
The ministerial fact-fiinding duties 
of boards authorized to grant and re¬ 
voke licenses may not be delegated to 
courts, and statutory provisions 
vesting in courts Jurisdiction to try 
and determine de novo facts entitling 
applicants to licenses or licensees 
to continue to operate under li¬ 
censes must be treated as merely pro¬ 
viding procedure for bringing before 
court questions whether boards acted 
legally and within their powers.— 
State Board of Medical Registration 
and Examination v. Scherer, 46 X.E. 
2d 603, 221 Ind. 92. 

76. Ala.—^Barbers Commission of 
Mobile County t. Hardeman, 21 
So.2d 118, 31 AlaApp. 626. 

X.Y.—Society of Models v. Moss, 
53 X.Y.S.2d 424—^Bonseik Theatre | 
Corporation v. Moss, 34 N.Y.S.2d 
541. 

Pa.—Cronheim t. State Registration 
Board for Professional Engineers, 
Department of Public Instruction. 
Com-PL, 53 Daaph.Co. 6--Cronheim 
V. State Registration Board for 
Professional Engineers, Depart¬ 
ment of Public InstnicUon, Com. 
PL, 53 Dauph.Co. 171. 

Tex.—City of San Benito v. Hays 4b 
Sons, Civ.App., 15 S.W.2d 99. 

Good iateatiozs alone, of the com¬ 
missioner of licenses, are not enough 
to susUin his ruling denying a li¬ 
cense to an employment agency.— 
Society of Models t. Moss, 53 X.Y. 
8.2d 424. 


Qnestloas for detezmlBation 

Courts may determine whether li¬ 
cense was refused on ground which 
statute gives licensing officer uo 
right to consider or ground not sup¬ 
ported by any evidence or whether 
case discloses circumstances leaving 
no possible scope for reasonable ex¬ 
ercise of discretion in such manner. 
—Merritt v. Swope, 43 X.Y.S.2d 902, 
affirmed* 46 X.Y.S.2d 944, 267 App. 
Div. 519. 

Uoanse exxdriag before dedeiom 
A funeral director, held by court 
to be entitled to undertaker's license 
after denial of his application there¬ 
for by board of examiners of em- 
balmers, has right to issuance there¬ 
of by such board as of date of its 
erroneous ruling, although any li¬ 
cense issued to him at time of ap¬ 
plication would have expired before 
court’s decision.—^Hart v. Board of 
Examiners of Embalmers, 26 A.2d 
780, 139 Conn. 128, followed in Gib¬ 
son V. Board of Examiners of Em¬ 
balmers. 26 A.2d 783, 129 Conn. 135. 

77 . Pa.—^Funeral Directors’ As8*n of 
City of Philadelphia v. Huff, Com. 
PL, 55 Dauph.Co. 216. 

Poxsox aggzieved 

Words “person aggrieved” within 
appeal statute should be construed 
comprehensively. Accordingly where 
landowner obtained license to store 
fuel oil, resident who was not abut¬ 
ting owner was not “person aggriev¬ 
ed" iirithln the statute.—Barnard 7. 
Metropolitan Ice Co.. 180 X.E. 303, 
278 Mass. 441. 

Pezsox refosed oxigiasl Uosbss 

Section of the beauty culture law 
I providing that any person who has 
been refused a certificate to prac¬ 
tice under the act shall have right 
to appeal to board of cosmetologists 
and hairdressers for hearing, is ap¬ 
plicable to those whose original ap¬ 
plications for certificates have been 
refused, and not to those whose ap¬ 
plications for renewal of licenses to 
operate beauty culture schools have 
been denied.—^Murphy t. Mittelstadt, 
Tex.. 199 B.W.2d 478. 

78. Mass.—Barnard t. MetroiNaitaa 
Ice Co., 180 N.E. 301, 273 Masa 
44L 

78. Fa.—^Appeal of SteeL 43 TmMBU 
ft Co. 236. 51 DauplLCo. 344. 
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The license issued should comply with the re¬ 
quirements of the statute or ordinance,^® and it 
should be sufficient as to the matters required to be 
stated or described in the license,^! including the 
naming or description of the person to whom the 
license is granted^^ and the place where the oc¬ 
cupation or business is to be carried on;^^ but the 
fact that the certificate of license does not designate 
the premises for which the license is granted has 
been held not to render the license invalid where 
the application designates the specific premises.*^ 

Wliere the license is granted by the board’s offi¬ 
cial action of which there is an official record, the 
certificate is only evidence of the license and not 
the license itself,but a resolution of the board 
to grant a license does not constitute the license 
where the rules of the board require that the li¬ 
cense be signed.^® It has 'been held that, where a 
license has been actually granted, a formal writ¬ 
ten license is not essential,^* or, if it is in writing, 
that it need not be under seal.^S The mere impo¬ 
sition of a license, prior to the payment of the li¬ 
cense fee and taking out the license, does not con¬ 
stitute a license.^3 In the absence of special re¬ 
quirements as to what the license shall contain, a 
receipt given for the license fee or tax will be re¬ 
garded as a license and a city which has re¬ 
ceived and retained a license fee may not object 


that the license issued was invalid by reason of in¬ 
formality, where, without objection, it has permit¬ 
ted the licensee to carry on business.^^ Permission 
to conduct a business may be implied from failure 
of municipal officers to take any action for its sup- 

pression.®2 

The ministerial act of issuing the certificate of 
license after the license has been granted may be 
delegated to a subordinate.®^ 

§ 41. Registration 

Under some statutes persons fn certain specified 
trades or occupations must register with a designated 
officer, department, or board. 

Under some statutes persons in certain specified 
trades or occupations must register with a desig¬ 
nated officer, department, or board.^ Only the per¬ 
sons within the provisions of the statute must reg¬ 
ister.®® Where the statute requires a dealer in cer¬ 
tain commodities to register, the dealer is required 
to obtain only one certificate of registration al¬ 
though he has more than one place of business.®® 

§ 42. Operation and Effect of License 

a. In general 

b. Occupation, privilege, or acts covered 

c. Persons who may act under license 

d. Time of taking effect; relation back 

e. Regulations imposed 


30. SigBtttiim 

The license should be signed by 
the officer or officers specified by 
statute.—State Board of Begistra- 
tlon for Professional Engineers v. 
Hatter. Tex.Civ«4.pp., 139 S.W.2d 169. 
81« Ala.—^Birmingham v. Armour 
Packing Co., 52 So. 828, 167 Ala. 
421. 

37 C.J. p 243 note 7. 

92m Ky.—^Bothchlld v. Semonin, 101 
S.W. 977, 125 Ky. 653, 31 Ky.K 223. 
Xsauaam of Ugsium to agent 

The statute imposing state-wide 
privilege tax for each county on 
transient vendors of tobacco and re- 
guiring the state tax commissioner 
to issue transient vendor licenses 
in name of firm operating business, 
showing name of agent operating ve¬ 
hicle from which merchandise is sold 
and delivered, was intended to pro-| 
vide for joint identification of the| 
agent and his employer in the li¬ 
cense. and whether license recites 
that it was issued to firm for agent 
named therein, or that it was issued 
to agent himself, naming firm for 
whom he is licensed to do the work, 
is immaterial.—Craig v. Walker, 2 
So.2d 506. 191 Miss. 424. 

83. Mass.—^Alter v. Dodge. 5 N.R 
504. 140 Mass. 594. 

37 C.J. p 243 note 9. 


84. Wis.—Pascoe v. State, 218 N.W. 
365. 195 Wis. 348. 

8& Or.—State ex ret Peterson v. 

Martin, 176 PJ!d 638. 

Wis.—^Pcuscoe v. State, 218 N-W. 865. 
195 Wis. 34S. 

88. N.T.—Siegel v. Mangan. 16 N.T. 
S.2d 1000. 258 App.Dlv. 448. affirm¬ 
ed 27 N.B.2d 280, 283 N.Y. 657. 
SigBiiig by hoard of examiners 
Under statute providing that de¬ 
partment of education shall, unless 
it deems other procedure advisable, 
issue a license to every person cer¬ 
tified by the board as entitled to re¬ 
ceive it. department may establish a 
practice of having licenses signed by 
board of examiners.—Siegel v. Man¬ 
gan, supra. 

87. Wis.—^Pascoe v. States 218 N.W. 
865. 195 Wis. 348. 

37 C.J. p 243 note 10. 

88. Ala.—Stewart v. Capital Fertili¬ 
zer Co.. 93 So. 641, 207 Ala. 596. 

88. Iowa.—Scranton v. Hensen. 144 
N.W. 1024, 163 Iowa 457. 

9a Ill.—^Ayres v, ^^cago^ 87 N.B. 

1073, 239 111. 237. 

37 O.J. p 243 note 12. 

91. Wash.—Pearson v. Seattle, 44 P. 
884, 14 Wash. 438. 
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92m Pa.—City of Erie t. Baldwin, 7 
A.2d 484. 186 Fa.Super. 496. 

93. Or.—State ex reL Peterson r. 
Martin, 176 P.2d 636. 

94. Plumbing 

Where required by statute, persons 
must be registered before they are 
permitted to pursue the trade or call¬ 
ing of a plumber.—^People v. Osborne, 
269 N.T.S. 409, 149 Misc. 676—Fred¬ 
ericks V. Lederer, 212 K.Y.S. 614. 126 
Misc. 184—37 C.J. p 222 note 28. 
Time of registration 
Where act relating to funeral di¬ 
rectors was drafted in contemplation 
of its passage as an emergency meas¬ 
ure but was passed as ordinary leg¬ 
islation. provisions of act requiring 
registration of funeral directors 
within sixty days of passage were 
construed^ as requiring registration 
within sixty days of effective date 
of act.—^Jamison v. Stout. 14 Ohio 
Supp. 71. 

95. Ga.—Riggs T. State. 152 S.E. 
604. 41 Ga.App. 306. 

96;. Mich.—Kroger Grocery & Baking 
Co. V. Secretary of State, 247 N.W. 
109, 262 Mich. 68. 

license as permitting operation of 
more than one place af business see 
infnu S 42. 
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a. In General 

The effect of a license Is to authorize the licensee to 
exercise a privilege or conduct an occupation or business 
covered by the license, and to protect him from liabili¬ 
ties or penalties to which he would be subject If he 
should so act without a license. It does not authorize 
the licensee to violate any law. 

The effect of a license is to authorize the li¬ 
censee to exercise a privilege or conduct an occu¬ 
pation or business, covered by the license, and to 
protect him from liabilities or penalties to which 
he would be subject if he should so act without a 
license.®*^ It is not property and it does not cre¬ 
ate a contract or vested right, as stated supra § 2, 
and it confers no more than a personal privilege;®® 
but It may give to its possessor something which is 
valuable and whidi has all the qualities of proper¬ 
ty,®® and it confers a valuable personal right which 
generally cannot be denied or abridged except after 
due notice and a fair and impartial hearing.^ 


A license to pursue a given business or occupa¬ 
tion docs not necessarily give to the licensee the ex¬ 
clusive right to pursue such business or occupation,* 
nor does it confer on the licensee the right to re¬ 
quire other persons to do business with him,® nor 
does it relieve him from liability to an individual 
who sustains some special injury separate and dis¬ 
tinct from that suffered by the public at large by 
reason of the license.^ A licensee may not con¬ 
duct the business for which he is licensed in such 
a way as to create a nuisance.® 

Acceptance of a license does not impose any ob¬ 
ligation on the licensee to exercise the privilege 
or to engage in the business covered by the li¬ 
cense.* 

Renewal. A licensee has xm right of renewal by 
reason of the grant of the original license*^ unless 
the statute gives a right of renewal on compliance 
with specified conditions.® The issuance of the 


97. Pla,—Harry R Prettyman, Inc. 
V. Florida Real Bstate Commission, 
109 So. 442. 92 Fla. 515. 

N.Y.—^Fochi V. Splain, 3$ N.T.S.2d 
774. 

Fa.—^Equitable lioan Soc. v. Harr, 
Com.Pl.. 49 Dauph.Co. 182. 

Vt.—Sowma v. Parker, 22 A.2d 518, 
112 Vt. 241. 

87 C.J. p 243 note 18. 

A oeztUled pnbUo aooonntant is 
licensed to bold himself out as such. 
Iowa.—Jaeaer Mfgr- Co. v. Maryland 
Casualty Co., 300 N.W. 6S0, 231 
Iowa 151, followed in Jaeger Mfg. 
Co. V. American Surety Co. of Xew 
York, 300 N.W. 084, 231 Iowa 159, 
Hass.—^Lowell Bar Ass*n v. Loeb, 53 
N.R2d 27. 315 Mass. 176. 

A person witboot a lleense may 
not engage in the practice of a pro¬ 
fession for which a license Is requir¬ 
ed, even though the statute does not 
expressly forbid or penalize noncom¬ 
pliance with the statute.—^Brown v. 
Class, 167 S.R 723, 46 Ga.App. 323. 
96. S.D.—State ex reL Rice v. Cozad, 
16 N.W.2d 484. 

99. U.S.—Midwest Beverage Co. v. 
Gates, D.C.Ind., 61 F.Supp. 688. 
Protection of licensee 

(1) IVhere holder of a statutory 
permit is without fault, he is enti¬ 
tled to protection in equity in the 
exercise of conferred privilege for 
period of his permit.—Wise v. Mc- 
Canless, 191 S.W.2d 169, 183 Tenn. 
107. 

(2) Where a commission is set up 
with valid authority to issue licens¬ 
es and control all projects to be 
erected in a given line of business, 
those agencies which are licensed 
should be protected from destruc¬ 
tive competition at hands of other 

53CJ.S.-41 


agencies which have not complied 
with law regulating issuance of li¬ 
cense.—Carolina Power & liight Co. 
V. South Carolina Public Service Au¬ 
thority, D.C.S.C.. 30 P.Supp. 854, af¬ 
firmed, C.C.A.. 94 F.Sd 530. certiorari 
denied 58 8.Ct 1048. 304 U.S. 578. 82 
IkEd. 1341, South Carolina Power 
Co. V. South Carolina Public Serv¬ 
ice Authority. 58 S.Ct. 1048. 304 U. 
a 578, 82 REd. 1541, and South Car¬ 
olina Electric & Gas Co. t. South 
Carolina Public Service Authority. 
58 S.Ct. 1049, 304 n.3. 578, 82 i:4.Ed. 
1541. 

1. Idaho.—^Abrams v. Jones, 207 P. 
724, 35 Idaho 532. 

Iowa.—Gilchrist ▼. Bierring, 14 N.W. 

2d 734. 334 Iowa 899. 

Revocation of license see infra I 44. 

2 . U.S,—^Butchers’ Union Slaughter- 
House & Live-Stock Landing Co. v. 
Crescent CKy Live-Stock landing 
& Slaughter-House Co., La., 4 S.Ct. 
652. Ill U.S. 746, 28 L.Ed. 585. 

N.T.—^New York v, Reeslng, 77 N.Y. 
S. 82. 3S Misc. 139, affirmed 79 N.Y. 
S. 331, 77 App.Blv. 417. 

3. I^icease to resell tickets 

(1) The fact that one is licensed 
to resell tickets does not confer on 
him the right to require the owner 
of a place of amusement to sell 
tickets to him.—Poster v. Shubert 
Holding Co.. 55 N.RSd 772. 316 Maas. 
470. 

<2) Nor does it confer on the li¬ 
censee the right to require the own¬ 
er of a place of amusement to honor 
tickets which have been resold in 
violation of the rules of such owner. 
—^Levine v. Brooklyn Nationali 
League Baseball Club, 36 N.Y.S.2d 
474, 179 Mlac, 22. 

4. Or.—^Kurta v. Southern Pac. Co., 
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155 P. 367, 80 Or. 213. rehearing 
denied 156 P. 794. 86 Or. 213— 
Sandstrom v. Oregon-Wasfalngton 
H. A Nar. Co., 146 P. 803. 75 Or. 
139. 

5. R.I.—State ▼. Barnes, 40 A. 874. 

30 R.L 525. 

37 C.J. p 244 note 53. 

Airport 

A license for the operation of an 
airport merely declares that the pro¬ 
posed part is adequate and safe for 
planes and that its equipment is 
suitable; it does not grafit the right 
to operate the airport in such a 
manner as to constitute a private 
nuisance.—Gay v. Taylor, 19 Pa,Dist. 
& Co. 81. 

a. Mass.—Saxe v. Street Cora'rs of 
Boston, 30 N.E.2d 380. 307 Mass. 
495. 131 .\.LR. 1336. 

37 C.J. p 243 note 21. 
mity to pass tax to coasiuasr 
The statute imposing tax on deal¬ 
ers in motor vehicle fuel merely 
grants permission to dealers to in¬ 
clude amount of tax for which they 
are responsible in sale price *of fuel, 
and dealer is neither required to 
pass tax on nor prohibited from 
doing so. the matter being left entire¬ 
ly to his option.—^King v. Baker. 28S 
N.W. 565. 69 N.D. 5S1. 125 A.L.R. 
730. 

7. Mass.—Liggett Drug Co. v. Board 
of License Coro’rs of City of North 
Adams. 4 N.R2d 528. 398 Vassu 
41. 

N.Y ,—Hood Restaurant v. WaJIandsr, 
58 N.T.S.2d 896, 188 Mlac. 28A-> 
Fochi V. Splain. 36 N.Y.aM 774 . 
a Minn.—State ex rek imsrstaii 
Air-Paru v. MiaMiespoiis Bi. Wmed 
Metropolitan Airports CommkmimA 
2$ N.W.2d fit. 
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original license does not confer on the licensee a 
right to insist that fattire applications for renewal 
be go\'emed by the law in effect at the time of the 
issuance of the original license.^ 

Territorial effect; place of business. In accord¬ 
ance with the provisions of some statutes, a license 
to pursue a certain calling issued by the state en¬ 
ables the licensee to pursue such calling in any 
count}’ or municipality of the state without any fur¬ 
ther license or tax by the county or municipality;^® 
but, where the statute provides that the license shall 
not be exercised in any city or county other than 
that in which it is issued, the license may not be 
exercised beyond the limits of the city or county 
ill which it is so issued.!^ 

A license to carry on a trade or business has 
been held to entitle the licensee to conduct his 
business at more than one establishment.^^ a li¬ 
cense to operate a place of business does not au¬ 
thorize the licensee to conduct more than one place 
of business,13 and a license to conduct business at 
one place does not authorize the licensee to pursue 
such business in another locality.^** Under some 
statutes a licensee may conduct a branch office if 


he was doing so prior to the enactment of the li¬ 
censing statute,!® but he may not do so if he did 
not conduct a branch office prior to the statute even 
though he was licensed prior thereto.!® 

Violation of laws. A license from the federal 
government does not authorize the licensee to vio¬ 
late the laws of the state in which the business is 
carried on.!^ Likewise a state or municipal li¬ 
cense does not protect the licensee in pursuing his 
business in violation of the criminal laws of the 
state!® or in violation of the ordinances of a 
city.!® 

b. Occupation, Privilege, or Acts Covered 

A license must be strictly confined to the exercise of 
the privileges or rights granted, but all acts which are 
properly connected with, or Incidental to^ the licensed 
privilege or occupation may be performed under the 11-' 
cense. 

A license to exercise a certain pririlege or pur¬ 
sue a given occupation or business must be strictly 
confined thereto and does not confer the right to 
exercise or pursue another distinctly different priv¬ 
ilege, occupation, or business but all acts which 
are properly connected with, or incidental to, the 


Hearing: and determination of ap¬ 
plication for renewal see supra 8 
09 

xrss of premises for licensed pur¬ 
pose 

Mass.—Saxe v. Street Com’rs of Bos¬ 
ton. 30 K.E.2d 3S0, 307 Mass. 495. 
131 A.L.R. 1336. 

a N.T.—Coben v. Splain. 42 X.T.S. 
2d 498, afllrmed 41 N.T.S.2d 567, 
266 App.Div. STS. affirmed 50 K.E. 
2d 658, 291 N.T. S5S. 

la N.C.—^Latta V. Williams, 87 N.C 
126. 

37 CJr. p 244 note 44. 

11. Ga—^Moore v. State, 97 S.B. 76. 
148 Ga 457. 

Md.—Salfner v. State. 35 A. 885, 
84 Md. 299. 

Fool luOl 

A city license is a necessary pre- 
reauisite to operate a pool or billiard 
hall in the city, and if a license 
from a county court is obtained this 
must not dispense with the necessity 
of the city license.—State ex rel. 
Wagner t. Fields. 263 S.W. 853, 218 
UoJkPVf. 155. 

JSL Pa—Cupp Grocery Co. v. City 
of Johnstown, 135 A. 610, 288 Fa. 
43. 

ISL Cal.—American I^ocker Co. ▼. 
City of liong Beach, App., 170 P. 
2d 1005. 

onxod lOace of Imsiiteos ^ 

A trader’s license intended fbr a 
dealer from a place of business au¬ 
thorises sales only from a fixed place 


of business.—^Brown v. State. 9 A. 2d 
209, 177 Md. 321. 

14. Ala—Jebeles v. State. 23 So. 
676, 117 Ala. 174*—Blan v, Holly¬ 
wood Realty Co.. 118 So. 253, 22 
AlaApp. 587. certiorari denied Blaji 
V. Hollywood Realty Co., 118 So. 
25S. 218 Ala 2. 

Pa—^T\’'etzel & Son v. State Board of 
Undertakers of Dept, of Health 
of Pennsylvania 43 FaDist. & Co. 
252. 50 Dauph.Co. 373. 

33 C.J. p 244 note 46. 

15- Pa.—State Board of Undertak¬ 
ers, Department of Health of Penn¬ 
sylvania V, Wetzel & Son, Com.Pl., 
54 Dauph.Co. 244. 

1®. Pa—Grime v. Department of 
Public Instruction, 188 A. 337, 824 
Pa 371. 

Paartnerships 

Under statute providing that only 
one undertaking license shall be 
grranted to, or held by, any Individ¬ 
ual, and that only one place may be 
operated by the licensee, partnership 
consisting of two undertakers who 
made joint application as partner¬ 
ship for branch license would be 
treated as single applicant and the 
license could be issued for only one 
place.—Grime v. Department of Pub¬ 
lic Instruction, supra. 

17- U.S.—^Pervear v. Commonwealth 
of Massachusetts, Mass., 5 Wall. 
473, 18 D.Ed. 608. 

37 C.J. p 244 note 50. 

18. Ala.-^Corpus Jhzis cited in Wil¬ 
liams V. State, 179 So. 915, 919, 28 
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Ala.App. 73, certiorari denied 179 
So. 920, 235 Ala. 520. 

La.—Louisiana State Board of Medi¬ 
cal Examiners v. Cronk, 102 So. 
415.157 La. 321. 

37 aJ. p 244 note 51. 

Estoppel against prosecution 
Issuance of license under statute 
levying taxes on persons operating 
slot machines of certain kinds, but 
providing that license should not 
m€Lke lawful any device or its opera¬ 
tion which violated any statute or 
ordinance, was held not to create an 
estoppel against prosecution for 
crime under statute making it un¬ 
lawful to operate slot machines 
which do not indicate in advance 
what purchaser is to receive.—^Atkins 
V. State, 174 So. 52, 178 Miss. 804. 

19. La.—^Louisiana State* Board of 
Medical Examiners v. Cronk, 102 
So. 415. 157 La. 321. 

37 O.J. p 244 note 52. 

20u Mass.—^Lowell Bar Ass*n v. 

Loeb, 62 N.E.2d 27, 315 Mass. 176. 
Miss.—^Postal Telegraph-Cable Co. v. 

Miller, 124 So. 434, 155 Miss. 522. 
Ta.—^Macke v. Commonwealth, 159 S. 

E. 148, 156 Va. 1015. 

37 C.J. p 244 notes 47, 48. 

Shop license 

Hairdressers* and cosmeticians* 
shop license confers no personal 
privileges to practice such occupa¬ 
tions.—^Ragali v. Holmes, 155 A. 845, 
113 Conn. 561. 

Xiujnbex yard license 
A license imposed on operacors of 
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licensed privilege or occupation may be performed 
under the Iicense .21 The rights of a licensee can 
rise no higher than the terms of the statute or or¬ 
dinance by which the licensee becomes holder of the 
license,and a license is invalid to the extent to 
which it purports to grant a permit in excess of 
the licensing authority’s statutory’ power.23 

c. Persons Who May Act under Idcense 

Where the privilege conferred on the licensee Is 
purely personal it is ava liable and affords protection to 
him alone; but where the tax is levied on the business 
itself, and not on the person or persons engaged therein, 
a license issued to one of the persons engaged in such 
business protects ail engaged therein. 

Where the privilege conferred on the licensee is 
purely personal, it is available and affords protec¬ 
tion to him alone, and not to others but where 
the tax is levied on the business itself, and not on 
the person or persons engaged therein, a license is¬ 
sued to one of the persons engaged in such business 
protects all engaged therein.25 a license granted 
to two persons is available to each of them.^^ 

Partner or partnership. A license to one partner 
individually affords protection only for those acts 
which in law are merely his individual acts, and 


§ 42 

confers no authority on his partners or on the part- 
ner$hip,2T and a license to a partnership does not 
protect the members thereof in their indmdual 
business.^® Where the license tax is levied on a 
particular business, and not on the individuals en¬ 
gaged therein, the pajment of the tax protects all 
the partners engaged in the business,-^ vrhethcr 
they were partners at the time of securing the li¬ 
cense or became such subsequently.^® So, where 
a license is issued to a firm, a change in the mem¬ 
bership of the firm, whether caused by the retire¬ 
ment of an original partner or by the entrance of 
a new partner, does not necessitate the payment of 
a new tax or the procurement of a new license 
the license protects one of its members who becomes 
the assignee of the partnership effects and continues 
to transact the business at the same place on the 
retirement of his copartner®* unless the act or ordi¬ 
nance indicates a different purpose.*® 

Employment of agent. Dependent on the provi¬ 
sions of the particular licensing statute, a licensed 
person or firm may®^ or may not®® exercise the 
privilege conferred by the license through clerks 
or agents. 


lumber yard does not cover wholesale 
shipments therefrom.—State ▼. 
Downs, 197 So. 382, 240 Ala. 74. 

21. Ala.—Corpus ^uzls gTiotsd in 
Hill Ghrocery Ca v. State, 159 So. 
269, 271, 26 Ala.App. 302. 

Ga.—Corpus Juris quoted in Finley 
V, City Council of Augusta, 189 
S.E. 413, 55 GclApp. 153. 

37 C.X p 244 note 49. 

A msnufaoitnzex's lioens a includes 
the right to sell the manufactured 
product.—Nash v. State, 110 So. 797, 
21 AUlApp. €13. 

XAcense to sell drinks*’ in¬ 

cluded sale of beer not exceeding 
three and two tenths per cent of al¬ 
cohol by weight or four per cent by 
volume, which was not '*intoxicat- 
ing llguor*' within statute exacting 
higher license taxes for sale of “spir¬ 
ituous, vinous, and malt liQuors,** 
which meant “intoxicating liquors.'* 
—Commonwealth v. Bigo, 61 S.W.2d 
900, 249 Ky. 824. 

Selection of enstomers 
Where a wholesaler has paid aU of 
the taxes imposed on it as a whole¬ 
saler, the law imxx>8e8 no restric¬ 
tions on whom it should select for 
its customers, and it may sell to ho¬ 
tels, restaurants, or retail stores as 
long as it sells as a wholesaler.—^Liee 
V. Smith, Richardson & Conroy, 191 
So. 767, 141 Fla. 535. 

XSumfaetuse and sals of ice 
A license to engage in business of 


manufacturing and selling Ice cubes 
was to be construed as enabling li¬ 
censee to engage in manufacturing 
and selling ice without invalid limi¬ 
tation to ice cubes, so that no viola¬ 
tion of license arose from sale of 
ice in sizes other than cubes.—^Devito 
V. Moss, 9 N.Y.S.2d 730, 170 Misc. 
170. 

2A Me.—Steves v. Roble, 31 A.2d 
797, 139 Me..359. 

Mass.—Burgess v. Mayor & Aider- 
men of City of Brockton, 126 N.B. 
456, 235 Mass. 95. 

Consldezatloa of applioatioa 
The court in determining the priv¬ 
ileges which have been conferred by 
the license may consider the form of; 
the application for the license in or-! 
der to ascertain the statute under 
which the license has been granted.— 
Bushway-Wliiting Ice Cream Co. v. 
Mayor and Aldermen of Somerville, 
31 N.&2d 533, 308 Mass. 148. 

23. N.Y.—Topoozlan t. Geraghty. 
267 N.Y.S. 598, 239 App.Div. 458. 

26. Mass.—Commonwealth ▼. Lav- 
ery, 73 N.R 8S4, 188 Mass. 13. 

37 C.J. p 245 note 55. 

Transfer of rights see infra i 45. 

2 S. Miss.—Carter v. State, 66 Miss. 
456. 

37 CJ. p 245 note 56. 

OB. Mass.—Hinckley ▼. Germania 
3 F*ire Ins, Co., 1 X.E. 737, 140 Mass. 
38. 54 Am.R. 445. 
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27. Me.—^Harding t. Hagar, 63 Me. 
515. 

37 C.J. p 245 note 58. 

2S. Me.—^Harding v. Hagar, supra. 
29. N.Y.—^Schnaler v. Navarre Hotel 
& Importation Co., 74 N.E. 561. 
182 N.Y. 83, 70 L.R.A. 722—Fullam 
V. Peterson, 21 N.Y.S.2d 797. 
Husbaad mad wife 

Where husband and wife were In 
partnership as JTuneral directors and 
husband, acting for partnership, ap¬ 
plied for a license under new licens¬ 
ing law within time prescribed, and 
license was issued in husband's name, 
by virtue of partnership the license 
and application therefor belonged 
to wife as well as husband.—Jami¬ 
son V. Stout, 14 Ohio Supp. 71. 

30u Miss.—^Harness v. Williams, 1 
So. 759, 64 Miss. 600—Carter ▼. 
State, 60 Miss. 456. 

31. Mo.—St. Charles v. Hackman, 34 
S.W. 875, 133 Mo. 634. 

37 C.J. p 245 note 61. 

32. Mo.—SL Charles T. Hackman, 
supra. 

37 C.J. p 245 note 62. 

33. Mo.—St. Charles v. Hackman, 
supra. 

37 O.J. p 245 note 63. 

36. Ala.—^Dothan ▼. Hornsby, 43 8a 
714, 150 Ala. 498. 

37 C.J. p 243 note 36. 

38. N.C.—State ▼. Morrisaa H 3.WL 
329, 136 N.C 1133. 

37 C.J. p 243 note 35 
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d. Time of Taking Effect; Belstum Back 

As s general rule a license takes effect from its ac¬ 
tual issuance or delivery or from the date stated in the 
certificate, and it does not relate back so as to protect 
the licensee for acts prior to its Issuance. 

As a general rule a license to pursue a given oc¬ 
cupation or business takes effect from its actual is¬ 
suance or delivery2 6 or from the date stated in the 
certificate 7 and unless there is a statutory provi¬ 
sion to that effect^^ it does not relate back so as to 
protect the licensee for acts done prior to the ac¬ 
tual issuance of the license,^^ such as from its 
date^® or from the date of the act or order grant¬ 
ing it.^1 

e. Begnlationa Imposed 

A licensed business or privilege Is subject to such 
ressonable regulations and restrictions as may be naees- 
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sary for the protection of the public In general or of 
persons dealing with the licensee. 

A licensed business or privilege is subject to 
such reasonable regulations and restrictions as may 
be necessary for the protection of the public in 
general or of persons dealing with the licensee, 
and an applicant, by accepting a license, takes it 
subject to all valid conditions and regulations which 
have been imposed.^^ in accordance with statu¬ 
tory provisions, the licensing authority may impose 
reasonable rules and regulations on a licensee,^* 
and it may change its rules and regulations,45 but 
it may not limit the operative scope of a license by 
an unreasonable or arbitrary restriction^^ or by a 
restriction which is not authorized by statute,^7 and 
it may not apply the rules and regulations in an 
arbitrary or capricious manner.^^ The rules and 
regulations should be definite^^ and notice thereof 
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38. Tex.~<Sozpiig JTnzls q.iiot«d in 
Texas Liquor Control Board v. 
Cannon, Civ.App., 147 S.W.2d 927, 
930. 

37 aj. p 244 note 37. 

37. Ark.—^Arkansas Power & Li^ht 
Co. V. State, 299 S.W. 1028, 175 
Ark. 495. 

38, ZUiss.—Mclver t. Clarke. 14 So. 
257, 71 Miss. 444. 

37 CX P 244 note 3$. 

38. Tex.—Corpus Jnzlg quoted in 
Texas Liquor Control Board v. 
Cannon, Civ.App.. 147 S.W.2d 927, 
930. 

37 C.X p 244 note 89. 

4IX Mo.—State v. Pate, 67 Mo. 44S. 
41. Mo.—estate t, Hugrbes. 24 Mo. 
147. 

Va.—Sights V. Yamalls, 12 Gratt.; 
292, 53 Va. 282. 

4S. Cal.—Rosenblatt v. California 
State Bd. of Pharmacy, Dept, of 
Professional and Vocational Stand¬ 
ards, 158 P.2d 199, 69 Cal.App.2d 
69. 

Miss.—Martin v. Board of Sup*rs of 
Winston County, 178 So. 315, 181 j 
Miss. 363. 

N.Y.—^Annstrongr Racing Publica¬ 
tions V. Moss, 43 X.Y.S.2d 171, ISl 
MIsc. 966. 

37 C.J. p 243 note 30. 

43: Colo.—Antlers Athletic Ass*n v. 

Hartunsr. 274 P. 831. 85 Colo. 125. 
Me. —Appeal of Bomstein, 140 A. 
194, 126 Me. 532. 

Mass.—Morley v. Wilson, 159 X.B. 41, 
261 Mass. 269. certiorari denied 48 
S.Ct 320, 276 U.S. 625, 72 L.Bd. 
738. 

M.Y.—Devito V. Moss. 9 X.T.S.2d 730. 
170 Mlsc. 170—Fochi v. Splain. 36 
X.Y.S.2d 774. 

44. U.S.—U. S. ▼. ShlBSler, D.C.Ill., 

7 F.Sapp. 123. 

Kan.—Butler v. Rude, ITS P.2d 261 
162 Kan. 581. 


Mass.—General Outdoor Advertising 
Co. V. Department of Public Works, 
193 X.R 799, 289 Mass. 149, appeal 
dismissed General Outdoor Adver¬ 
tising Co. V. Callahan, 56 S.Ct. 495, 
297 r.S. 725, SO L.Ed. 1008, Gen¬ 
eral Outdoor Advertising Co. v. 
Hoar, 36 S.Ct. 495. 297 U.S. 725, 
SO L.Ed. 1008, and Brink v. Calla¬ 
han. 56 S.Ct 496, 297 U.S. 725, $0 
L.Ed. 1008. 

N.Y.—^Armstrong Racing Publica¬ 
tions V. Moss. 43 N.Y.S.2d 171, 
181 Mlsc. 966. 

Rules and regulations for Issuance 
of license see supra 5 37 b. 

45. Mass.—General Outdoor Adver¬ 
tising Co. V. Department of Pub¬ 
lic Works. 193 X.E. 799. 2S9 Mass. 
149. appeal dismissed General Out¬ 
door Advertising Co. v. Callahan, 
56 S.Ct. 495, 297 U.S. 725, 80 L.Ed. 
1008, General Outdoor Advertising 
Co. V. Hoar, 56 S.Ct. 495. 297 U.S. 
725, SO L.Ed. 1008, and Brink v. 
Callahan, 56 S.Ct. 496, 297 U.S. 
723, 80 L.Ed. 1008. 

46. Fla.—State ex rel. Biscayne 
Stevedoring Co. v. Turner, 196 So. 
816, 143 Fla. 424. 

Kan.—Miller v, Johnson. 202 P. 619, 
110 Kan. 135. 

Okl.—Brasier v. State Board of Bar¬ 
ber Examiners, 141 P.2d 663, 193 
Okl. 74. 

Stock to he oarzied 
A rule of the board of examiners 
in embalming purporting to require 
a funeral director to carry a cer¬ 
tain number of caskets in stock in 
his place of business Is arbitrary 
and unreasonable and an unconstitu¬ 
tional exercise of the police power 
33 applied to a funeral director op- 
?nrting a place of business within 
two miles of factory from which 
caskets could be obtained within am- 
,)le time for funeral servicea—Gold -1 
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en V. Bartholomew, 299 X.W, 356. 
140 Neb. 65. 

Regnlations coneexaing outdoor ad- 
voxtisiiig held xeasonahle 
Mass.—General Outdoor Advertising 
Co. V. Department of Public Works, 
193 N.E. 799, 289 Mass. 149, appeal 
dismissed General Outdoor Adver¬ 
tising Co. V. Callahan. 66 S.Ct 495, 
297 U.S. 725. 80 L.Ed. 1008. Gen¬ 
eral Outdoor Advertising Co. v. 
Hoar, 56 S.Ct 495, 297 U.S. 725, 
80 L-Ed. 1008, and Brink v. Calla¬ 
han, 56 S.Ct. 496, 297 U.S. 725, 
SO L.Ed. 1008. 

47. Mass.—Camp v. Rex, ina, 24 N. 
E.2d 4, 304 Mass. 484. 

Minn.—State v. Pamperin, 44 N.W. 

251, 42 Minn. 320. 

Statutory puhllo hearings 
Public works department's regula¬ 
tions concerning outdoor advertising 
were held not invalid because diifer- 
ing from suggested revision fonning 
starting point of statutory public 
hearings.—General Outdoor Adver¬ 
tising Co. V. Department of Public 
Works, 193 N.B. 799, 289 Mass. 149. 
appeal dismissed General Outdoor 
Advertising Co. v. Callahan, 56 S. 
Ct 495, 297 U.S. 725, 80 L.Ed. 1008, 
General Outdoor Advertising Co. v. 
Hoar, 56 S.Ct. 495. 297 U.S. 725. 80 
L.Ed. 1008, and Brink v. Callahan, 56 
S.Ct. 496, 29T U.S. 726. SO L..Ed. 1008. 

48. N.Y.—^Armstrong Racing Publi¬ 
cations V. Moss, 43 N-Y.S.2d ITl, 
181 Misc. 966. 

49. N.Y.—Devito v. Moss, 9 N.Y.S.2d 
730, 170 Mlsc. 170. 

Okl.—^Moore v. Vincent, 50 P.2d 388, 
174 Okl. 339. 

Terms in regnlations held snl&cieatly 
definite 

(1) Districts of ''business charac¬ 
ter."—General Outdoor Advertising 
Co. V. Department of Public Works. 
193 N.E. 799, 289 Mass. 149, appeal 
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sliould be given to the licensee.®<> The licensee is 
not bound to comply with invalid regulations^^ and 
he need not conform to regulations applicable to li¬ 
censes other than his own 52 A ^'iolation of valid 
conditions or regulations may subject the licensee 
to disciplinary proceedings,53 

Among other regulations, a licensee may be re¬ 
quired to post his license in his place of businesst^^ 
to attach license tags to the articles which he sells, 55 
to refrain from selling certain articles,56 to keep 
books and records,57 to state true facts in advertis¬ 
ing the business,58 to conduct the business in his 
own name,52 or it may be required that the license 
be in the actual possession of the licensee while do¬ 
ing business imder it5® 

Plumbers. Under various statutory or ordinance 


provisions a distinction is made for licensing pur¬ 
poses between master or emploring plumbers and 
joumejmen plumbers, and restrictions arc imposed 
on the character of plumbing work or business 
, which may be engaged in under the particular li- 
. cense.6l Generally the effect of such licensing pro- 
risions is to restrict the management of plumbing 
i business to master plumber5.52 Ordinarily a master 
plumber may perform plumbing work himself or by 
joumejTnen plumbers in his employ or under his 
supervision,63 but a journeyman plumber has no 
right to employ other joumej-men plumbers to as¬ 
sist him in the doing of plumbing work^* and he 
; may not work for any plumber other than a master 
j plumber.65 On the other hand, while under some 
j statutes or ordinances a person must hold a master 
i plumber’s license before he may engage in the 


dismissed General Outdoor Adver¬ 
tising: Co. V. Callahan. 56 S.Ct. 493. 
297 U.S. 725. 80 Li.£d. 1008. General 
Outdoor Advertising Co. v. Hoar, 56 

S. Ct. 495. 297 U.S. 725. 80 LuEd. 1008. 
and Brink v. Callahan, 56 S.Ct. 496, 
297 U.S. 725, 80 Ii.Ed. 1008. 

(2) ‘^Public park or reservation.’*— 
General Outdoor Advertising: Co. V. 
Department of Public Works, 193 X 
EL 799, 289 Mass. 149, appeal dismiss¬ 
ed General Outdoor Advertising Co. 

T. Callahan, 56 act 495. 297 U.a 725. 
80 Ii.Ed. 1008, General Outdoor Ad¬ 
vertising Co. V. Hoar, 56 S.Ct 495, 
297 U.S. 725, 80 KEd. 1008, and Brink 
V. CaUahan, 56 S.Ct 496, 297 U.a 
725, 80 JjJEd. 1008. 

<3) **Unusual scenic beauty.”— 
General Outdoor Advertising Co. v. 
Department of Public Works, 193 N. 
Eb 799, 289 Mass. 149, appeal dis¬ 
missed General Outdoor Advertising 
Co. V. Callahan. 56 S.Ct. 495. 297 

U. S. 725, 80 Li.Ed. 1008, General Out¬ 
door Advertising Co. v. Hoar, 56 S. 
Ct 495, 297 U.S. 725, SO L.Ed. 1008, 
and Brink v. Callahan, 56 S.Ct 496, 
297 U.a 725, 80 KEd. 1008. 

SOl R.I.—Narragansett Racing Ass’n 
y. Kieman, 194 A. 49, 59 R.Z. 79. 
61. U.S.—U. S. V. McMurtry, D.C. 
N.Y., 48 P.2d 258—U. S. v. Smith. 
C.C.A.Mass., 39 P.2d 851. 

N.Y.—^Executive Service Corporation 

V. Moss. 10 X.Y.S.2d 103. 256 App. 
Div. 345. 

52. Iowa.—State ex rel. Mitchell v. 
Thompson’s School of Beauty Cul¬ 
ture. 285 X.W. 133. 226 Iowa 556. 
Charge for barber meivUtmB 
An owner of a barber college who 
charged persons receiving services 
the actual cost of materials used did 
not violate order of state board of 
barber examiners fixing minimum 
prices which barbers may charge for 
their services, since he was not in 
the practice of barbertng.—^Brasier y. 


State Board of Barber Examiners, 
141 P.2d 563. 193 OkL 74. 

53. X.Y.—^Executive Service Corpo¬ 
ration V. Moss, 10 X.T.S.Sd 103. 
256 App.Div. 345. 

Suspension and revocation of license 
see infra 89 43. 44. 

54. Ga.—^Hewitt v. Fitzgerald, 30 S. 

E. 839, 104 Ga. 742. 

155. Ala.—^Brown v. Raisin Fertilizer 
Co., 26 So. 891. 124 Ala. 221. 

56. Sipster slieets 

(1) The commissioner of licenses 
of the City of Xew York was well 
within his powers in prohibiting the 
sale of tipster sheets by licensees of 
puldic newsstands.—Armstrong Rac¬ 
ing PublicaUons v. Moss, 43 XT.S.2d 
171, 181 Mlsc. 966. 

(2) In determining propriety of 
order of commissioner of licenses of 
City of Xew York prohibiting sale of 

I publications on newsstands on 
; ground they contained ’’racing tips.” 
the meaning of the quoted words 
must be sought from breeders, own¬ 
ers. and race-track followers, rather 
than from lexicographers.—^Arm¬ 
strong Racing Publications v. Moss, 
supra. 

57. U.S.—U. S. V. Shissler, D.C.1U., 7 

F. Supp. 123. 

Beoozd open to any dtizea 

Statute requiring Junk dealer's rec¬ 
ord of metal purchases to be open to 
’’any citizen” means only citizen 
whose property has been stolen.— 
State V. Uegora, 34 S.W.2d 1956, 162 
Tenn. 122. 

58. Pa.—lit'etzel & Son v. State 
Board of Undertakers of Depart¬ 
ment of Health of Pennsylvania. 
43 Pa.Dist. & Co. 252, 51 Dauph. 
Co. 421. 

59 u xrauu loUowsd by word 
•oi^ 

An undertaker who has purchased 
a business, obtained a state license in 
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his own name, and continued at the 
old location, does not yiolata the 
provisions of the undertakers* code 
which require the conduct of the 
business in the licensee’s name, by 
setting forth on his bill-heads, sta¬ 
tionery. telephone listing, and in his 
advertisements, the name of his 
seller followed by bis own name and 
the word ‘’successor.”—White v. Rair- 
don, 52 PaDist & Co. 558, 33 DeLCo. 
14. 

66 . X.C.—State y. Smith. 93 N.C. 
516—Iiewis y. Dugar, 91 N.C. 16. 

61. N.T.—^People ex rel. Stepskl y. 
Harford. 36 X.E2d 670, 286 N.T. 
477. 

37 C.J. p 221 note 27 [al. [b]. 

Place of Inudaess 

Statutory requirement that master 
plumber have “regular place of busl- 
I ness” requires only place to do busi- 
I ness which plumber may be called on 
to do, and it need not be available to 
I public.—Power v. Board of Exami- 
! ners of Plumbers, 182 N.E 924, 281 
Mass. 1. 

62* Mass.—Power v. Board of Ex¬ 
aminers of Plumbers, supra. 
N.Y.—Chapin v. Hogan, 202 N.Y,S. 

641, 208 App.Div. 56. 

68 L N.T.—People ex rel. Stepski v. 
Harford. 36 N.E.2d 670, 286 N.T. 
477. 

Snpervisioa suglcicat 
Journeymen plumbers in employ 
of master plumber have been held to 
Include those who are not employed 
by him but are under contract with 
others and subject to his orders and 
supervision.—Power v. Board of Ex¬ 
aminers of Plumbers, 182 XE 9I4L 
281 Mass. 1. 

64. Hasa—^Power y. Board at Ex¬ 
aminers of i^umbers, supra 

37 C.J. p 221 aoU 37 Ch| (f>. 

65. Mass.—Power y. Board of W6m^ 
aminers of Pltuahets, supra. 
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§ 43 

plumbing business or perform specified plumbing 
work on his own responsibility",®^ under other stat¬ 
utes or ordinances a journeyman plumber has the 
right to work for himself and to contract for, and 
do plumbing by, his own labor,and may carry 
on a plumbing business in connection with jobs 
which he can perform himself without the aid of 
assistants.®® 

§ 43. Duration and Termination in General 

a. In general 

b. Suspension of license 

s» In General 

A license may terminate by expiration of the term 
for which it was granted, by voluntary abandonment or 
surrender, or by the death of the licensee. 

A license terminates by lapse of time on the date 
which is fixed by statute or ordinance or by the 
licensing authorities acting w-ithin their statutory 
powers, and the licensee may exercise the rights 
and privileges granted by the license only for the 
term specified.®® A license or permit may also be 
voluntarily abandoned^® or surrendered,^^ and it 
may be terminated by the licensee abandoning the 
business for which he was licensed,^® in which case 
he may be compelled to procure a new license if 
he again engages in such business during the same 
yearJ® 


Death or dissolution. A license to pursue a gi 
en occupation or business is terminated by the hoi 
er^s death.7^ 

b. Suspension of license 

(1) In general 

(2) Procedure for suspension 
(1) In General 

As a general rule the bqards or officers In charge 
the matter of licenses have broad discretionary power 
suspend licenses for reasonable cause In order to prote 
the publio health, safety, and morals. 

As a general rule the boards or officers in charj 
of the matter of licenses for particular privilege 
trades, or occupations have broad discretional 
power to suspend licenses for reasonable cause 
order to protect the public health, safety, and mo 
als.7® Statutes which confer such discretiona 
power have been held to be constitutional and va 
id,7® but a statute or ordinance which vests the 1 
censing authorities with arbitrary power to suspei 
a license has been held to be invalid.^7 The boar< 
or officers cannot act beyond their statutory pow 
in the suspension of licenses.*^® 

Misconduct of a licensee which has been held to I 
sufficient as a grotmd for the suspension of a 1 
cense includes violation of a statute or ordinance,' 


6& N.T.—^People ex rel. Stepski v, 
Harford, 36 X.B.2d 670, 2S6 X.T. 
477. 

67. Maas.—^Power v. Board of Ex¬ 
aminers of Plumbers, 182 X.E. 924, 
281 Mass. 1—^Burke v. Lynch, 106 
N.B. 976, 219 Mass. 219. 

X.C.—State V. Mitchell, 7 S.E.2d 567. 
317 X.C. 244. 

37 C.X p 221 note 27 [bj (2). 

68 . Mass.—^Power v. Board of Ex¬ 
aminers of Plumbers, 1S2 X.E, 
$24, 281 Mass. 1—Rogers v. Abbott, 
142 X.E. 923, 248 Mass. 220. 

69. Minn.—State ex reL Interstate 
Air-Parts v. Minneapolia-St. Paul 
Metropolitan Airports Commission, 
25 N.W.2d 718. 

37 C.J. p 246 note 72. 
zmmfeloiL axed by otty consoU 

In accordance with statutory pro¬ 
visions, the council of a city may or 
must determine the extent and dura¬ 
tion of the license. 

Minn.—^Darllnsr v. St. Paul, 19 Minn. 
389. 

Va.—^Roche v. Jones, 13 6.E. 965, 
87 Va. 484. 

TQl Mass.—Shemeth v. Selectmen of 
Holden, 58 N.E.2d 6, 3l7 Mass. I 
278. I 

Tl. Mass.—Shemeth v. Selectmen of | 
Holden, supra. J 


' 78- Ark.—^Phoenix Assur. Co. v. 

Ludwiff, 113 S.W. 34, 87 Ark. 465. 
Me.—Wolf V. Runnels, 38 A. 100, $0 
Me. 233. 

73. Ark.—^Phoenlx Assur. Co. v. 
Ludwifir. 113 S.W. 34, 87 Ark. 465. 

37 C.J. p 246 note 75. 

74. Pa.—In re Buck, 39 A. 821, 185 
Pa. 57, 64 Am.S.R. 816—^Blumen- 
thal’s Petition, 18 A. 395, 125 Pa. 
412—^In re Private Employment 
Agencies, 6 Pa.Dist. & Co. 653. 

75b Mass.—^Marches! v. Selectmen of 
Winchester, 42 N.E.2d 817, 312 
Mass. 28—^Rafferty v. Police Com¬ 
missioner of Boston, 156 N.E. 28, 
259 Mass. 145. 

Ohio.—^Kelso V. Cashen, App., 68 N. 
R2d 355. 

Suspension of all licenses pending in« 
vesfelgation. 

Under statute providing that all 
permits for aircraft towing banners 
shall be issued, suspended, or re¬ 
voked in the discretion of the police 
commissioner and subject to rules 
and regulations adopted by him in 
the best interests of safety to public 
health, life, and property, police com¬ 
missioner's temporary suspension of 
all licenses to operate aircraft tow¬ 
ing advertising banners over the City 
of New York pending investigation 
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of a forced landing of one of sw 
craft was a reasonable exercise < 
the broad discretion vested in tl 
commissioner.—^Reynolds v. Vale 
tine, 7 X.T.S.2d 709. 169 Mlsc. 631. 

Withdrawal of permissioii to u 
license is not tantamount to annu 
ment—^Funeral Directors’ Ass’n ^ 
City of Philadelphia v. Huft, Pa.Coi 
PI., 55 Dauph.Co. 216. 

76. Cal.—Drummey v. State Boa: 
of Funeral Directors and Embalz 
ers, 87 P.2d 848, 13 Cal.2d 75. 

Mich.—City of Ann Arbor v. Rikse 
279 N.W. 518, 284 Mich. 284, 1 
A.L.R. 116. 

R.I.—^Prata Undertaking Co. v. Sta 
Board of Embalming & Funer 
Directing, 132 A. 808, 55 R.L 4S 
104 A.L.R. 389. 

Tex.—Ex parte Hutsell, 182 S.W. 42 
78 Tex.Cr. 589. 

77. Mich.—Ritter v. City of Pontia 
267 N.W. 641, 276 Mich. 416. 

Arbitxaxy powers held not oonfezn 
Mich.—City of Ann Arbor v. Rikse 
279 N.W. 513, 284 Mich. 284, 1 
A.L.R. 116. 

78. N.T.—^Levy v. Valentine, 13 : 
Y.S.2d 1011, 17*2 Misc. 130. 

78. N.Y.—^.Application of Zuckerma 
56 N.Y.S.2d 90, 184 Misc. 232. 
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violation of the regulations of the licensing board,®® 
unprofessional conduct,®! and deceptive advertis¬ 
ing.®® 

Suspension of a license is not justified where the 
statute®® or regulation®^ violated by the licensee is 
invalid, where the licensee has not been guilty of 
wrongful conduct as charged,®® or where the sus¬ 
pension is based on a finding which is not relevant 
to the charge.®® An unintentional violation of the 
law has been held not sufiScient as a ground for 

suspension.®^ 

(2) Procedure for Suspension 

(a) In general 

(b) Review 

(a) In General 

Where the license act or ordinance prescribes a par- 


§ 43 

tfcular method of procedure for the suspension of a li¬ 
cense, such method must be pursued. 

WTiere the license act or ordinance prescribes a 
particular method of procedure for the suspension 
of a license, such method must be pursued.®® Un¬ 
der some statutes a license may be suspended with¬ 
out a hearing,®® but under other statutes a hear¬ 
ing must be had before the license may be sus¬ 
pended,®® and the licensee is entitled to the issu¬ 
ance of subpoenas at his request®! A proceeding 
pertaining to the suspension of a license is not 
criminal® 2 or quasi-criminal®® in nature, and tech¬ 
nical rules of criminal law®< or rules governing 
quantum of proof in criminal trials®® do not apply. 

The accusation or complaint must be sufficient to 
apprise the licensee of the charge,®® and it is suffi¬ 
cient if it is expressed in the language of the stat- 
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Bazher 

Barber’s use of a towel from one 
patron to another without first he- 
ing* relaundered, being prohibited by 
statute, would justify suspension of 
barber’s license.—Kelso v. Cashen, 
Ohio App., 68 N.E,2d 355. 

Fimezal director 

(1) The statute authorizing sus¬ 
pension of license of funeral director 
for using casket previously used in 
connection with disposition of dead 
body was intended to prohibit any 
further use of such a casket.—^Dag¬ 
gett y. State Board of Funeral Direc¬ 
tors and Embalmers, 112 F.2d 956, 44 
CaLApp.2d 742. 

(2) Evidence that funeral direc¬ 
tor’s manager rushed to scene of ac¬ 
cident and then to residence of wid¬ 
ow to obtain order for coroner to 
turn body over to director was suffi¬ 
cient to show that director was; 
guilty of misconduct within statute! 
authorizing suspension of license of 
funeral director for solicitation of 
hunmn dead body by director, hLs 
agents, assistants, or employees.— 
Daggett V. State Board.of Funeral 
Directors and Embalmers, supra. 
Plumber 

Where one who was master and 
journeyman plumber was associated 
with corporation in carrying on an 
unlawful plumbing business with aid 
of his licenses, board was authorized 
to suspend plumber’s licenses.—Page 
V. Board of Examiners of Plumbers, 
16 N.E.2d 92, 301 Mass. 90. 

80. N.T.—People v. Sullivan, 280 K 

Y.S. 48, 344 App.Div. 469. 

Pa.—^Porter v. Board of Plumbing 

Supervision of Department of 

Health, 43 Pa.Di8t. & Co. 616. 

83L Cal.—Daggett v. State Bcjkrd of 

Funeral Directors and Embalmers. 

112 P.2d 956, 44 Cal.App.3d 742. 


Ohio.—Kelso V. Cashen. App., 68 X. 
E.2d 353. 

83. K.T.—^Lewis t. Moss, 39 X.T.S. 
2d 193.' 

83. Ohio.—^Jones v. Bontempo, 29 X. 
E.2d 42S. 65 Ohio App. 103. affirmed 
32 X.E.2d 12, 137 Ohio St 634. i 

84, X.T.—^Executive Service Corpo-; 

ration v. Moss, 10 X.T.S.2d 103, 256 i 
App.Div. 545. I 

85- Mass.—^Power v. Board of Ex¬ 
aminers of Plumbers, 182 X.E. 924, 
281 Mass. 1. 

Befusal to permit imauthozised in- 
spectiott 

Where holder of license to conduct 
business as an employment agency 
maintained the register required by 
statute and allowed inspection of all 
books required to be kept pursuant to 
statute, in absence of some provision 
authorizing inspection of other pa¬ 
pers in the possession of the li¬ 
censee. its refusal to produce such 
papers for inspection did not con¬ 
stitute any “violation of law” and 
did not justify suspension of license. 
—Corporate Emploi-ment Service v. 
Moss, 26 X.Y.S.2d 668. 261 App.Div. 
586, affirmed 35 X.E.2d 939, 286 N. 
Y. 601. 

86 b X.T.—Willie Harmon’s Auto 

School V. Harnett. 3 X.Y.S.2d 848, 
254 App.Div. 707. 

87. Ballsf In. lawfttliuas of fso da. 


tmiform prooadnrv 

The legislature intended to set up 
a more or less uniform procedure 
for suspension of certificates and 
licenses for various boards of reg¬ 
istration in the department of civil 
service and registration except where 
some other procedure is expressly 
provided for.—^Flimn v. Board of 
Registration in Optometry. Mass.. 
67 X.B.2d 846. 

89. Mass.—Rafferty v. Police Com¬ 
missioner of Boston, 156 X.E. 28, 
259 Mass. 145. 

9a IVumbar of offidsas rsqnired 
In disciplinary proceeding involv¬ 
ing suspension of license Instituted 
against certified public accountant 
j for gross negligence, the statutory 
^ requirement that hearing be had be- 
j fore not less than three members of 
I the regents of the University of State 
1 of Xew York involved a question of 
I jurisdiction which was not subject to 
' waiver by either party.—Application 
I of Sampson, 38 X.Y.S.2d 589, 265 App. 

; Div. 259. 

91. X.Y.—Application of Sampson, 
supra. 

93. Tex.—lackey v. State Board of 
Barber Examiners, Civ.App., 113 
S.W\2d 968. 

93- Cal.—^Daggett v. State Board of 
Funeral Directors and Embalmers, 
112 P.2a 956, 44 Cal.App.2d 742. 

94, Ohio.—^Kelso v. Cashen, App., 


Fact that employment agency de¬ 
manded payment of a fee which it 
believed it was entitled to under the 
law afforded no basis for suspension 
of its license.—Acorn Employment 
Service v. Moss, 56 X.Y.S.2d 491, 
269 App.Dlv. 836, aflirmed 64 X.E.2d 
275, 295 X.Y. 60. 

88 b Tex.—^Murphy v. Mittelstadt, 
Civ.App., 195 S.W.2d 165, affirmed. 
Sup,. 199 S,W.2d 478. 


68 X.E.2d 353. 

95. Cal.—^Daggett v. State Board of 
Funeral Directors and Embalmeia 
112 P.2d 936. 44 CaLApp.2d 742. 

9a Cal.—Smulson v. Board of l>eat- 
al Examiners, 118 P.2d 483. 4t GaL 
App.2d 584. 

tldprofsssloud ooBduod 
Complaints against funeral dliae- 
tor charging that director placed 
dead body In casket and held funer- 
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ute where the language of the statute is explicit®^ 
Facts which are not essential to the charge need 
not be alleged or proved.^® The licensee is entitled 
to be served with correct findings.^^ Findings of 
the boardi or orde.s of suspension^ which are not 
signed and certihu ' by the proper ofEcial have been 
held to be invalid. 

(b) Review 

In accordance with statutory provisions, a person 
whose license has been suspended may institute an ap¬ 
peal or other proceeding for review by the court of the 
action of the board or officer in suspending the license. 

In accordance with statutoiyr provisions a per¬ 
son whose license has been suspended may insti¬ 
tute an appeal or other proceeding for review by 
the court of the action of the board or officer in 
suspending the license.® Under some statutes, only 
the question tried before the board may be consid¬ 
ered,^ but, where the proceeding is in the nature 


of an original action, the court is required to hear 
and take into consideration any competent and ma¬ 
terial evidence proffered by the parties.® The rec¬ 
ord of the proceedings before the board is admis¬ 
sible for the purpose of showing that the orders 
were regularly entered on sufficient competent tes¬ 
timony.® 

The finding of the board or officer is not binding 
on the court,but if it is supported by substantial 
evidence it will be affirmed.® The court may set 
aside the order of suspension where it is not justi¬ 
fied,® or it may vacate the order without prejudice 
to a new hearing where the order was entered with¬ 
out a proper hearing.^® The fact that the period of 
suspension fixed by the order has expired before a 
petition for review is filed does not render the case 
moot and justify the court in dismissing the peti- 
tion.^^ 


al services and removed body and re¬ 
turned casket to showroom, and 
thereafter used casket, and that di¬ 
rector through an employee solicited 
dead body for preparation for burial, 
sufficiently charged unprofessional 
conduct within statute authorizing 
suspension of license of funeral di¬ 
rector for unprofessional conduct,— 
Daggett V. State Board of Funeral 
Directors and Embalmers, 112 P.2d 
95€. 44 Cal.App.2d 742. 

97- Cal.—Smulson v. Board of Dent¬ 
al Examiners, 118 P.2d 483, 47 Cal. 

App.2d 5S4. 

98. iraprofessloiLal conduct of funer¬ 
al director 

(1) In proceeding before state 
board of funeral directors and em¬ 
balmers to suspend license of funeral 
director for solicitation, through em¬ 
ployee, of dead body for preparation 
for burial, allegation or proof that 
director authorized solicitation or 
aided or abetted therein was not re¬ 
quired.—Daggett v. State Board of 
Funeral Directors and Embalmers, 
112 P,2d 956. 44 Cal.App.2d 742. 

(2) Allegation and proof that fu¬ 
neral director placed dead body in 
casket and conducted funeral serv¬ 
ices and removed body from casket, 
and thereafter either returned casket 
to showroom or sent it to brother to 
use as a model in manufacturing 
caskets, was sufficient to show un¬ 
professional conduct within statute 
authorizing suspension of license of 
funeral director for using casket pre¬ 
viously used in connection w’ith dis¬ 
position of dead body, notwithstand¬ 
ing absence of allegation or proof 
of second use of casket for purpose 
of placing human remains therein. 
—Daggett V. State Board of Funeral 
Directors and Embalmers. supra. 


99. N.Y.—^Application of Sampson, 
38 N.T.S.2d 589, 265 App.Div. 259. 

1. Pa.—Kanai v. Board of Under¬ 
takers, Dept, of Health, Com.Pl., 57 
Dauph.Co. 226. 

2. Pa,—^Kanai v. Board of Undertak¬ 
ers, Dept, of Health, supra. 

3. Tex.—State Board of Barber Ex¬ 
aminers of Texas v. Comer, Civ. 
App., 109 S.W.2d 1012, followed in 
State Board of Barber Examiners 
of Texas v. Miller, 109 S.W.2d 1013. 

Wash-—State ex rel. Cohn v. Su¬ 
perior Court for Thurston County, 
118 P.2d 7S3, 11 Wash.2d 167. 
Availability of certiorari 

The state examiners of electricians 
were a “board of registration” and 
examination within statute author¬ 
izing the supreme judicial court to 
revise or reverse decisions of “boards 
of registration” suspending or revok¬ 
ing a certificate, and hence certiorari 
would not lie to review suspension of 
a master electrician’s license by such 
examiners, since licensee had a com¬ 
plete and adequate remedy available 
to him under the statute.—^Ken- 
worthy & Taylor v. State Exami¬ 
ners of Electricians, Mass., 70 N.E. 
2d 247. 

Original action 

(1) The statute providing for an 
appeal to court of common pleas 
from action of state board of barber 
examiners suspending a certificate of 
registration authorized an original 
action in which evidence in addition 
to that before board could be intro¬ 
duced, and not an appeal only on 
questions of law.—^Jones v. State 
Board of Barber Examiners, 44 N.B. 
2d 358, 140 Ohio St. 343. 

(2) An action against state board 
of barber examiners to set aside, va¬ 
cate, or modify its decision suspend¬ 

648 


ing a license need not necessarily 
be brought in court of common pleas 
of county where board is situated, 
since provision of barbers’ license 
code, as later specific enactment, cre¬ 
ates an exception to statute provid¬ 
ing that action shall be maintained 
in county where cause of action 
arose.—^Jones v. Bontemjio, 32 N.EAd 
17. 137 Ohio St 634. 

Where order of suspension is in. 
valid for lack of a proper signature, 
there is nothing for the reviewing 
court to determine.—^K!anai v. Board 
of Undertakers, Dept, of Health, Pa. 
Com.Pl., 57 Dauph.Co. 226. 

4. Wash- — State ex rel. Cohn v. Su¬ 
perior Court for Thurston County, 
118 P.2d 783, 11 Wash.2d 167. 

5. Ohio.—^Jones v. State Board of 
Barber Examiners, 44 N.E.2d 358, 
.140 Ohio St 343. 

6. Tex.—^Lackey v. State Board of 
Barber Examiners, Civ.App., 113 S. 
W.2d 968. 

7. Cal.—^Drummey v. State Board 
of Funeral Directors and Embalm¬ 
ers, 87 P.2d 848, 13 Cal.2d 75. 

8. Cal.—^Karz v. Department of Pro¬ 
fessional and Vocational Standards. 
54 P.2d 35, 11 Cal.App.2d 554. 

N.T.—Lewis v. Moss, 59 N.T.S.2d 
193. 

9. N.T.—Acorn Employment Service 
V. Moss, 56 N.Y.S.2d 491. 269 App. 
Div. 836, affirmed 64 N.E.2d 275, 
295 N.Y.S. 60—Corporate Employ¬ 
ment Service v. Moss, '26 N.Y.S.2d 
663, 261 App.Div. 586, affirmed 35 
N.E.2d 939, 286 N.Y. 601. 

Ohio.—^Jones v. Bontempo, 29 N.E 2d 
428, 65 Ohio App. 103, affirmed 32 
N.E.2d 17, 137 Ohio St. 634. 

10. 2StY.—^Application of Sampson, 
38 N.Y.S.2d 589, 265 App.Div. 259. 

11. Mass.—^Kenworthy & Taylor v- 
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§ 44. Revocation 

a. In general 

b. Grounds for revocation 

c. Who may revoke 

d. Procedure for revocation 

e. Reinstatement 

f. Remedy for wrongful revocation 
a. In (^neral 

A license may be revoked for due cause in accord¬ 
ance with provisions In the licensing statute or In the 
certificate of license, and it may also be revoked in the | 
exercise of the public power of the state whether or not 
the power to revoke is expressly or impliedly reserved ‘ 
In the licensing statute or in the certificate of license. 

A license may be revoked for due cause at any 
time in accordance with provisions in the licensing 
act or ordinance or in the certificate of license.^- 
A license may also be revoked in the exercise of the 
police power of the state,^^ whether or not the 


§ 44 

power to revoke is expressly or impliedly reserved 
in the licensing statute or in the certificate of li- 
cense.^^ The power of the state to license includes 
the power to revokc.^5 xhe license may be revoked 
even though the licensee has expended money in re¬ 
liance on the license,^® but if property rights are 
involved it has been held that it cannot be re¬ 
voked at the pleasure of the licensor,^* 

One who accepts and acts under a license on the 
condition that it may be revoked at discretion, 
whether such condition is imposed by statute, ordi¬ 
nance, or the license itself, thereby assents to such 
condition, and is estopped to question the right to 
revoke,^^ and such estoppel applies even though no 
notice of an intention to revoke is given to him.^9 

The validity and constitutionality of particular 
statutes or ordinances providing for the revoca¬ 
tion of licenses have been upheld,-® but statutes or 


state Examiners of Electricians 
70 N.E.2d 247. 

Snspensioxi of order xiendingf review 
The passing- of specific dates be¬ 
tween which barber’s licenses were 
suspended bj state board did not 
make barbers' suit to set orders 
aside moot and subject to dismissal, 
since suit suspended orders, and the 
dates on which orders were to be ef¬ 
fective could be fixed by court.— 
Lackey v. State Board of Barber Ex¬ 
aminers, Tex.CivJVpp.. 113 S.W.2d 
96S. 

12. Ky.—Middleton v. Kavenedas, 
182 S.W.2d 896, 298 Ey. 296. 

La.—State ex reL Orleans Athletic 
Club V. Louisiana State Boxing 
Commission, 112 So. 31, 163 La. 418. 
Mass.—Newcomb v. Aldermen of 
Holyoke. 171 N.E. 826, 271 Mass. 
565. 

Mich.—Prawdzik v. City of Grand 
Rapids, 21 N.W.2d 158, 313 Mich. 
376. 

Neb.—Corpus Juris cited in Smith v. 
State, 247 N.W. 421, 422, 124 Neb. 
587 . 

Ohio.—Pierstorflf v. Board of Em- 
balmers and Funeral Directors, 41 
N.E.2d 889, 68 Ohio App. 453, 

appeal dismissed 37 N.E,2d 545, 
138 Ohio St. 626. 

Okl.—Corpus Juris cited in Gibson 
Co, V. Oklahoma Tax Commission, 
68 P.2d 87. 89, 180 Okl. 53. 

Wis.—La Crosse Rendering Works 
V- City of La Crosse, 285 N.W. 393, 
231 Wis. 438, 124 A.L.R. «11. 

37 C.J. p 246 notes 80-83. 
license of apprentice 

Statute empowering hoard of un¬ 
dertakers to suspend or revoke un¬ 
dertaker's license for gross incom¬ 
petency, negligence, or misconduct 
impliedly empowers board to revoke 
registration of a student apprentice 


to licensed undertaker.—Beatty v. 
State Board of Undertakers of Com¬ 
monwealth of Pa.. 43 A 2d 127, 352 
Pa. 565. 

13- Cal —^l^aughn v. Board of Po¬ 
lice Com’rs of City of Los Angeles, 
140 P.2d 130, 59 Cal.App.2d 771. ap¬ 
peal dismissed 64 S Ct. 639, 321 U. 
S. 751, 88 L.Ed. 1052. 

Miss.—Martin v. Board of Sup'rs of 
Winston County. 17S So. 315, ISl 
Miss. 363. 

N.Y.—Fochl V. Splain, 36 N.Y.S.2d 
774. 

Vt,—Sowma v. Parker, 22 A 2d 513, 
112 Vt. 241. 

Wis.—La Crosse Rendering Works 
V. City of 'La Crosse, 2S5 N.W. 393, 
231 Wis. 438, 124 AL.R. 511. 

14- Cal.—^Vincent Petroleum Corpo¬ 
ration V. Culver City, 111 P.2d 433, 
43 Cal.App.2d 511, 

Mass.—City of Revere v. Riseman, 
181 N.E. 716, 2S0 Mass. 76. 

15. Cal,—Sheehan v. Division of Mo¬ 
tor Vehicles of State of Califor¬ 
nia. 35 P.2d 359. 140 Cal.App. 200. 
Me,—State v. Pulsifer, 152 A 711, 123 
Me, 423, 

16- La.—State ex rel. Orleans Ath¬ 
letic Club Y. Louisiana State Box¬ 
ing Commission, 112 So, 31, 163 La. 
418. 

Ohio.—Pierstorff v. Board of Em- 
balmers and Funeral Directors, 41 
N.E.2d 889, 68 Ohio App. 453, ap¬ 
peal dismissed 37 N E.2d 545. 138 
Ohio St. 626. 

Fasrment fox slot aiid p i n b all stuu 
chines 

Licenses for operation of slot and 
pinball machines were not irrevoca¬ 
ble because more than a nominal 
amount was paid for them.—Sowma 
V. ]?arker, 22 A.2d 513, 112 Vt 241. 

17. Iowa.—Rehmann v, Oty of Des 
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Moines, 204 N.W. 267. 200 Iowa 
2S6. 40 AL.R. 922. 

N.Y.—Katz V. Moss, 55 N.Y.S.2d 131. 
184 Mise. 133, aflirmed 56 N.Y.S.2d 
539, 209 App-Div. 854—^Fuller v. 
Schwab, 208 N-Y.S. 289, 124 Misc. 
659. 

18. Me.—State v. Pulsifer, 152 A 
711. 129 Me, 423. 

Mass.—Newcomb v. Aldermen of 
Holyoke, 171 N.E 826, 271 Mass. 
565. 

37 CJ. p 247 note 90. 

Agreement to snbmit to tribunal 

One who accepts a license implied¬ 
ly agrees to submit to tribunals 
which state has created for determin¬ 
ing his fitness to continue in enjoy¬ 
ment of the privilege granted 
Cal.—Daugherty v. Superior Court in 
and for City and County of San 
Francisco. 74 P.2d 549, 23 CaLApp, 
2d 739. 

Tex.—Marrs v. Matthews, Civ.App.. 
270 S.W. 586. 

19. R.I.—Child V. Bemus, 21 A. 539, 
17 R.I. 230. 12 L.R.A 57. 

37 C.J. p 247 note 91. 

Notice and opportunity to be heard 
generally see infra subdivision d 
(2) of this section. 

aOL Cal,—Drummey v. State Board 
of Funeral Directors and Embalm- 
ers, 87 P.2d 848, 13 Cal.2d 75, 

Fla.—State Board of Funeral Direc¬ 
tors and Embalmers v. Cooksey, 4 
So.2d 253, 148 Fla. 271. 

Mass.—Flynn v. Board of Registra¬ 
tion in Optometry, 67 K.E.2d 84«. 
Ohio—Pierstorflf Board of Embalm- 
ers and Funeral Directors, 41 NJB. 
2d 889, 68 Ohio App. 453. appeal 
dismissed 37 N.E.2d 545. 186 Ohio 
St. 626. 

Okl—CorpuB JttElB ia Gibeoii 

Co. V. Oklahotna Tax Couunisslaa. 
6S P.2d 87, 89, 166 OkJL 66. 
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ordinances which permit the revocation o£ a license 
tor an unreasonable cause-^ or which permit the 
arbitrary revocation of a license-- have been held 
to be invalid. The purpose of statutes authorizing 
revocation of licenses is to protect the public**^ 
rather than to punish the licensee.24 
The revocation of a license is not necessarily a 
judicial function,and the act has been held to be 
ministerial,-® or administrative.^'^ 

Revocation by making acts illegal. The legisla¬ 
ture may revoke a license by making illegal the 
acts authorized thereunder.-® The intention to re¬ 
voke existing licenses must be determined from 
the terms of the statute.^® 

h. G-roxmds for Eevocation 

A license may be revoked for any reason that would 
have justified a refusal to issue It in the first Instance, 
and It may be revoked for various acts of misconduct 
occurring after the license has been issued. 


A license may be revoked for any reason that 
would have justified a refusal to issue it in the first 
instance.®® It may be revoked for unfitness of the 
licensee to engage in the particular occupation or 
privilege®^ or for fraud or deceit in obtaining the 
license,32 but a misstatement of the applicant as to 
a matter which would not have justified refusal of 
the license is not a ground for revocation,®® par¬ 
ticularly where the misstatement is the result of a 
misunderstanding.®^ A license may also be re¬ 
voked for a violation of the terms or conditions of 
the license,®® or of the license act or ordinance,®® 
or of a rule of the licensing authorities;®*^ but it 
may not be revoked for violation of an invalid ordi¬ 
nance,®® or regulation,®® or for an unintentional 
violation of regulations due to the ambiguity of the 
regulations.^® A minor infraction of the law which 
is not pertinent to the trade or profession is not 
a ground for revoking a license.^i 

tion a license to operate a slaugh¬ 
terhouse may be granted only to the 
owner of the premises, the license is 
properly revoked, where applicant 
has stated he was owner of premises 
when such was not fact.—State v. 
O’Brien, 2*30 N.W. 59, 201 Wis. 356. 

33. N.Y.—Corro v. Moss, 56 N.T.S. 
2d 6-52, 184 Misc. 1050—Parber v. 
Moss, 56 N.T.S.2d 651. 

34. N.T.—Corro v. Moss, 56 N.T.S. 
2d 652, 184 Misc. 1050—Parber v. 
Moss. 5-6 N.Y.S.2d 651. 

36- Ga.—Cassidy v. Macon, 65 S.E. 
941, 133 Ga. 689. 

Puerto Rico.—^Valdes v- Grahame, 3 
Puerto Rico Ped, 417. 

36. Cal.—^Rosenblatt v. California 
State Board of Pharmacy, Dept, of 
Professional and Vocational Stand¬ 
ards, 158 P.2d 199, 69 Cal.App.2d 
69. 

Pla.—Six Mile Creek Kennel Club v. 
State Racing Commission, 161 So. 
58, 119 Pla. 142. 

Mich.—^Johnson v. Pigy, 22 N.W.2d 
893, 314 Mich. 548. 

Pa.—Claridge Cafd v. Kendrick, 5 Pa. 

Dlst. & Co. 281. 

37 C.J. p 247 note 1. 

3i7. Kan.—Miller v. Johnson, 202 P. 
619, 110 Kan. 135. 

N.J.—Kurinsky v. Board of Health of 
(Lakewood Tp., 24 A.2d 803, 128 N. 
J.Daw 185. 

38. N.Y.—^Hitchcock v. Foote, 246 N. 
Y.S. 554, 140 Misc. 554. 

39. Okl,—Moore v. Vincent, 50 P.2d 
S-SS, 174 Okl. 339. 

40. N.Y.—Devito v. Moss, 9 N.Y.S.2d 
730, 170 Misc, 170. 

Okl.—Moore v. Vincent, 50 P.2d 388, 
174 OkL 339. 

41. N.Y.—Corro v. Moss, 56 N.Y.S.2d 
652, 184 Misc. 1050. 


R.I.—Praia Undertaking Co. v. State 
Board of Embalming & Funeral 
Directing, 1S2 A. SOS, 55 R.L 454, 
164 A.D.R. 3S9. 

Wash.—Bungalow Amusement Co. v. 
City of Seattle, 269 P. 1043, 148 
Wash. 4S5. 60 A.L.R. 166. 

37 C.J. p 246 note 85. 

Statutes providing for revocation of 
licenses as violative of constitu¬ 
tional provisions requiring due 
process of law see Constitutional 
Law 5 659 d. 

21. Md.—Schneider v. Duer, 184 A. 
914, 170 Md. 326. 

22. Mich.—Ritter v. City of Pontiac, 
267 N.W. 641, 276 Mich. 416. 

23: Cal.—West Coast Home Imp. Co. 
v. Contractors' State License Board 
of Dept, of Professional and Voca¬ 
tional Standards, 164 P.2d 811, 72 
CaLApp.2d 287. 

Mich.—Johnson v. Pigy, 22 N.W.2d 
893. 314 Mich. &4S. 

24. Mich.—Johnson v. Figy, supra. 

25b Pla.—^Harry E. Prettyman, Inc. 
V. Florida Real Estate Commission, 
169 So- 442, 92 Pla, 515. 

N.Y.—‘Sollecito v. Moss, 291 N.Y.S. 
215. 161 Misc. 168. 

Ohio.—Pierstorff v. Board of Em- 
balmers and Funeral Directors, 41 
N.R2d 889, 68 Ohio App. 453, ap¬ 
peal dismissed 37 N.E.2d 545, 138 
Ohio St. 626. 

26. Ind.—State Board of Medical 
Registration and Examination v. 
Scherer, 46 N.E.2d 602, 221 Ind. 
92. 

27. Ohio.—^Pierstorff v. Board of 
Bmbalmers and Funeral Directors, 
41 N.E.2d 8S3, 68 Ohio App. 453, 
appeal dismissed 37 N.E.2d 545, 138 
Ohio St. 626. 

28. Vt—Sowma v. Parker, 22 A.2d 
513. 112 Vt 24L 


Effect of repeal of licensing act or 
ordinance see supra § 14. 

29. Vt—Sowma v. Parker, supra. 
Vote by Sectors 

Elections held under provision of 
slot machine act forbidding licensing 
of slot machines in counties where 
electors vote against such licensing 
operate in future only and do not 
wipe out licenses outstanding until 
period taxed and paid for the enjoy¬ 
ment of license has run.—State ex 
rel- McLeod v. Harvey, 170 So. 153, 
125 Fla, 742. 

30. U.S.—Butcher v. Maybury, D.C. 
Wash., S P.2d 155. 

Tex.—Mahaney v. Cisco, Civj\.pp., 248 
S.W. 420. 

31- Pa.—^Funeral Directors* Ass’n of 
City of Philadelphia v. Huff, Com. 
PL, *55 Dauph.Co. 216. 

R.I,—Glass V. 'State Board of Pub¬ 
lic Roads, 115 A. 244, 44 R.I. 54. 
32. Pa,—Commonwealth v. Briggs, 
34 Pa,Dist. & Co. 97—^In re Oleo¬ 
margarine Licenses, 19 Pa.Dist. 
927, 37 Pa-Co. 350—^In re Revoca¬ 
tion of Certificate of Registration 
of Scutt, Com.Pl., 46 Dauph.Co. 
196. 

Concealment of violation of law 
Action of city commissioner of li¬ 
censes in revoking petitioner’s li¬ 
cense to work as a barber because of 
false statement made by petitioner 
in his application for the license was 
not arbitrary, where it was uncontra- 
dicted that petitioner had made a 
false answer to question relating to 
convictions for violation of the crim¬ 
inal law.—^Arroyo v. Moss, 56 N.Y.S. 
2d 29, affirmed 56 N.Y.S.2d 17, 269 
App.Div. 824, affirmed 65 N.B.2d 570, 
29o N.Y. 754. 

Statement as to ownership of premis¬ 
es 

i;\Tiere under a licensing regula- 
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A license may be revoked for the specific reasons 
enumerated by statute or ordinance,^^ but, where 
the act or ordinance enumerates the causes for 
which a license may be revoked, it cannot be re¬ 
voked for any cause not enumerated.^3 accord¬ 
ance with the provisions of particular statutes, the 
license may be revoked if the licensee is guilty of 
an act or default discreditable to the profession,**^ 
for vdllful or fraudulent conduct of the licensee 
while engaged in the business for which he is li¬ 
censed which results in substantial injury to any 
person,45 for a violation of a statute pertinent to 


the conduct of the trade or business for which he 
is licensed,46 or for failure to remit the taxes due,*** 
Where a statute provides that a license may be re¬ 
voked for violation of law, a conviction is not a 
condition precedent to revocation,*^ particularly 
where the statute provides for proceedings for a 
hearing on the charge with no reference to a con- 
viction.*^ 

Exercise of discretion. Revocation of a license is 
generally within the discretionary power of the re¬ 
voking authorities but this powder may not be ex- 


42. Fla —state Board of JFuneral Di¬ 
rectors and Embalmers for Florida 
V. Cooksey, *3 So.2d 502, 147 Fla. 
3S7. 7SS, adhered to State Board of 
Funeral Directors and Embalmers 
V. Cooksey, 4 So-2d 253, 14S Fla. 
271. 

Confoxittity of ordinance with statute 
An ordinance which specifies the 
causes for revocation must conform 
to the statute which authorizes the 
ordinance. Accordingly, an ordi¬ 
nance requiring revocation of plumb¬ 
ers’ licenses by city council for “any 
proven violation” of ordinance was 
held invalid as inconsistent wuth the 
statute authorizing revocation by 
board of examiners “for repeated vi¬ 
olation of ordinances.”—Ebert v. 
Short, 201 XW. 793, 199 Iowa 147. 

43. Ky.—Middleton v. Kavenedas, 
182 S.W.2d 896, 298 Ky. 296. 

Md.—CSorpus Juris cited ta Burley v. 
City of Annapolis, 34 A.2d 603, 605, 
182 Md. 307. 

Minn.—Corpus Juris cited ia Mosko- 
vitz V. City of St. Paul, 16 XW. 
2d 745, 749, 218 Minn. 543. 

37 C.J. p 347 note 3. 

44. Public accouutasrt 

(1) Under statute authorizing rev¬ 
ocation of certificate to practice pub¬ 
lic accountancy where holder is 
guilty of act or default discreditable 
to profession, omissions or defaults 
by accountant may be as great a 
wrong as though he actively and pur¬ 
posely certified as correct what he 
knew to be incorrect.—^Hiikert v. 
Canning, 119 P.2d 233, 58 Ariz. 290. 

(2) An “act” or “default,” within 
statute authorizing revocation of cer¬ 
tificate to practice public account¬ 
ancy where holder is guilty of act or 
default discreditable to profession, 
pertains to profession, and occurs in 
its practice, and constitutes a breach 
of duty or contract on the part of the 
accountant.—^Hilkert v. Canning, su¬ 
pra. 

Puneral director or undertalcer 
<1) The board of embalmers and 
funeral directors has power to re¬ 
voke the license of a funeral director 
on ground of unprofessional conduct 
where a statute specified this as a 


ground although neither statute nor 
any established or published rules of 
the board define what shall consti¬ 
tute unprofessional conduct warrant¬ 
ing refusal or revocation of a license, 
and the term is not defined by com¬ 
mon law.—Pierstorff v. Board of Em¬ 
balmers and Funeral Directors, 41 X 
E 2d SS9. 63 Ohio App. 453, appeal 
dismissed S7 X.E.2d 545. 13S Oimo St. 
625. 

(2) Registered student apprentice 
to licensed undertaker who, after 
conducting burial, had casket brought 
back from cemetery to undertaking 
establishment, where body was re¬ 
moved, stripped of dress in which it 
was laid out, wrapped in blanket and 
placed in rough box and reburied, 
without knowledge or consent of 
family of deceased, because de¬ 
ceased’s husband was unable to pay 
cash for the funeral charges vras 
properly found guilty of professional 
misconduct authorizing revocation of 
his registration.—Beatty v. State 
Board of Undertakers of Common¬ 
wealth of Pa., 43 A.2d 127. 352 Pa 
563. 

(3) Other acts held to warrant rev¬ 
ocation of undertaker’s license.—Erie 
County Mortician Soc. v. Holden, Pa 
Com.Pl., 45 DauphCo. 267, 

45. Cal.—^West Coast Home Imp. Co. 
V. Contractors’ State License Board 
of Dept of Professional and Voca¬ 
tional Standards, 164 P.2d 820, 72 
Cal.App.2d 304. 

CoxLiractor 

Evidence that corporate licensee in 
sale of house siding misled prospec¬ 
tive customers into believing that 
they were getting a special discount 
by reason that their house had been 
selected for display purposes, and 
further misled customers into believ¬ 
ing that all underpinning of house 
would be thoroughly sprayed to pre¬ 
vent termite infestation, justified 
revocation of contractor’s license of 
the coiTPoration.—West Coast Home 
Imp. Co. V. Contractors' State License 
Board of Dept, of Professional and 
Vocational Standards, 164 P.2d 811, 
72 Cal.App.2d 2S7. 

46. XT.—Corro v. Moss, S6 N.T.S, 
2d 652, 1S4 Misc. 1056. 
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Barber 

Under statutes for the regulation 
of barbers where proprietor of barber 
school charged patrons for work per¬ 
formed by students who did not have 
certificate required by statute, barber 
was subject to rule of the board of 
barber examiners authorizing revoca¬ 
tion of permit to operate school for 
failure to comply with statute.— 
Schwarze v. Clark, 107 P.2d iOlS, 188 
Okl. 217. 

Employment agency 

Where employment agency collect¬ 
ed from clients fees that exceeded 
maximum allowed by statute and no 
refund of excess was made, order re¬ 
voking agency’s license in a test case 
was confirmed notwithstanding ap¬ 
parent hardship.—Corporate Employ¬ 
ment Service v. Moss, 31 XY.S.2d 
134, 263 App.Div. 14, affirmed 40 N. 
E 2d 653, 2S7 X.Y. 794, motion denied 
42 XR2d 28. 28S XY. 584. 
number 

Evidence that defendant, a master 
plumber, violated municipal plumb¬ 
ing code prohibiting a master plumb¬ 
er from allowing his name to be used 
by any person to obtain a permit to 
install plumbing, justified revocation 
of his contractor’s license.—Shrop¬ 
shire V. Peery, 141 P.2d 852, 60 Ariz. 
530. 

47. Fla,—Six Mile Creek Kennel 
Club V, State Racing Commission. 
161 So. 58, 119 Fla. 142. 

Gasoline distributor 
Okl.—G-ibson Co. v. Oklahoma Tax 
Commission, 68 P.2d 87, 180 Okl. 53. 

48. Am. — Lee Moor Contracting Co. 
V. Hardwicke, 106 P.2d 332, 56 
Arix 149. 

49'. Arlz.—Lee Moor Contracting Co. 
V. Hardwicke. supra. 

111.—People ex rel. Anderson v. 
City of Chicago, 37 N.E,2d 929, 312 
Ill.App. IS7. 

Mass.—Marches! v. Selectmen of 
Winchester. 41 XE.2d 817, 311 

Mass. 28. 

XJr.—Kurinsky v. Board of Health of 
Lakewood Tp., 24 A.2d 863, Ilf X 
J,Law 185. 

N.Y.— Times Anmsement Corpora¬ 
tion ▼. Moss, 199 K.Y.S, 794, 169 
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ercised arbitrarily without cause^i unless, under the i 
provisions of the licensing statute, the license has 
been issued expressly or impliedly subject to this 
condition.52 The revoking authorit}" has no juris- I 
diction to revoke a license if the licensee is not ; 
guilty of the wrongful conduct charged, and it ! 
may not revoke a license on a moral appraisal ! 
which is not relevant to the conduct of the business 
licensed.^^ The revocation of a license for repeat¬ 
ed violations of a statute is not improper merely 
because the revoking authority has failed to re¬ 
voke the licenses of other licensees for single vio- ! 

lations.55 

Penalty instead of revocation. It has been held 
that, where provision is made for punishing a vio¬ 
lation of the license regulations by fine or impris- 
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onment, such penalty is exclusive,and the mu¬ 
nicipal authorities have no right to impose an ad¬ 
ditional penalty for the violation of the regulations 
by revoking a license regularly issued, because of 
a violation of such regulations,unless such au¬ 
thority" is given in the city charter ;58 but the gen¬ 
eral rule is subject to an exception where the license 
was originally obtained by fraud.°8 

c. Who May Eevoke 

The power to revoke a license generally fe vested In 
the authorities which granted it. 

The power to revoke a license generally is vested 
in the authorities which granted it.8<> Only the 
board or officer authorized by statute may revoke a 
license,^! and the board or officer with power to 


Misc. S30. affirmed 287 N.T.S. 327, 

247 App.Div. 771. 

Tenn.—Corpus Juris gnoted ia Rich¬ 
ardson V. Reese. *57 S.W.2d 797, 

799, 165 Tenn. 661. 

37 C.J. p 247 note 86. 
lletexminaiion of miscoadiict 

(1) Under city charter provision 
authorizing^ city council to revoke 
for “misconduct** of licensee any li¬ 
cense grranted under the charter, city 
council could exercise discretion in 
determining* what constitutes miscon¬ 
duct, and it could revoke licenses for 
any improper or wrongful behavior 
of substantial character and of pub¬ 
lic concern with relation to opera¬ 
tion of the licensed business, al¬ 
though not necessarily constituting a 
violation of law or implying corrup¬ 
tion or willfulness-—iloskovitz v. 
City of St. Paul. 16 N.W.2d 745. 218 
Minn. 543. 

(2) The determination of what 
constitutes misconduct in carrying 
on undertaking business justifying 
revocation of license to conduct such 
business is largely within discretion 
of state board of undertakers, in first 
instance, and of court on appeal, and 
such misconduct may consist of 
breach of any of the generally ac¬ 
cepted canons of ethics and proprie¬ 
ty governing the respectful and rev- 
erenUal burial of the dead.—Beatty 
V, State Board of Undertakers of 
Commonwealth of Pa., *3 A-2d 127, 
3 a 2 Pa 56 a. 

Aria—^Hllkert v. Canning, 119 P. 
2d 233, 58 Aria 290. 

Cal.—Rosenblatt v. California State 
Board of Pharmacy, I>ept. of Pro¬ 
fessional and Vocational Standards, 
158 P.2d 199, 69 Cal..lpp.2d 69 . 

Gau—City Council of Augusta v. 

Sanders, 138 S.B. 234, 164 Ga 235. 
III.—^Audia v. City of Chicago, 236 
IlLApp, $13. 

Mich.—^Johnson v. Pigy, 22 N.TV’,2d 
893, 314 Mich. 54<8. 

N.T, — V. Moss, 55 X.Y.S.2d 131, 


184 Misc. 133, affirmed 56 N'.T.S.2d 
539, 269 App.Div. 854. 

Tenn —Corpus Juris quoted in Rich¬ 
ardson V. Reese, 57 S.W.2d 797, 
799, 165 Tenn. 661. 

Wash.—^Xorthern Cedar Co. v. 
French, 230 P. S37, 131 Wash. 394, 
modified on other grounds 233 P. 
39, 133 Wash- 692, and error dis¬ 
missed Northern Cedar Co. v. 
Gloyd, 46 S.Ct. 204, 270 U.'S. 625, 
70 L.Ed. 767. 

37 C.J. p 247 note 87. 

I aevoostiott held arbitrary 
Md—Burley v. City of Annapolis, 34 
A.2d 60S. 182 Md. 307. 

N.T.—Gardners Bowling Centre v. 
Moss, 54 N.Y.S.2d 196. 269 App.Div. 
709, affirmed 63 N.E.2d 186, 294 N. 
Y. 950—Application of Lindauer, 52 
N.Y.S.2d 860. 

Bevocation held not arbitrary 
N.J.—Kurinsky v. Board of Health of 
Lakewood Tp., 24 A.2d 803, 128 
N.J.‘Law 185. 

52^ Mich.—Grand Rapids v. Braudy, 
64 X.W. 29, 105 Mich. 670, 55 Am. 
S.R. 472, 32 L.R.A. 116. 

37 C.J. p 247 note S^S. 

53, Ariz.—Lee Moor Contracting Co. 
V. Hardwicke, 106 P.2d 332, 56 Ariz. 
149. 

Fla.—Six Mile Creek Kennel Club 
V. State Racing Commission, 161 
So. 53, 119 Fla. 142. 

Pa.—State Board of Undertakers, De¬ 
partment of Health of Pennsyl¬ 
vania v. Murphy, 4'3 Pa.Dist. & Co. 
633, 51 Dauph.Co. 217 —State Board 
of Undertakers, Department of 
Health of Pennsylvania v. Givney, 
Com. PL, 51 Dauph-Co. 299. 

The word “guilty”, in statute au¬ 
thorizing revocation of certificate to 
practice public accountancy where 
holder is guilty of act or default dis¬ 
creditable to profession, means re¬ 
sponsible for a delinquency, crime, 
or sin, and the connotation of such 
word is “evil,** “wrongdoing,** or *‘cul- 
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pability,** and, when used in connec¬ 
tion with “act or default,** the word 
means guilty of a wrong or evil act 
or a default in or omission of a con¬ 
tract duty of such a character and 
nature as to bring discredit on pro¬ 
fession of accounting.—^Etilkert v. 
Canning, 119 P.2d 233, 58 Ariz. 290.* 
54. N.Y.—CoiTo V. Moss, 56 N.Y.S.2d 
652, 184 Misc. 1050. 

65. Iowa.—^Bbert v. Short, 201 N.W. 
793, 199 Iowa 147. 

56. N.Y.—Greater New York Ath¬ 
letic Club V. Wurster, 43 N.T.S. 
703, 19 Misc. 443, appeal dismissed 
44 N.Y.S. 1118, 16 AppJ>iv. 631. 

37 C.J. p 247 note 92. 

Penalties generally see infra S§ 62- 
65. 

57- U.S.—^U. S. V, MacFarland, 28 
App.D.C. *552. 

37 C.J. p 247 note 93. 

58. N.Y.—Greater New York Ath¬ 
letic Club V. Wurster, 43 N.T.S. 
703, 19 Misc. 443, appeal dismissed 
44 N.Y.S. 1118, 16 App.Div. 631. 

59. Pa—Commonwealth v. Briggs, 
<34 PaDist & Co. 97. 

60. Iowa—Rehmann v. City of Des 
Moines, 204 N.W. 267, 200 Iowa 
286. 40 A,L.R. 922. 

Me.—State v. Pulsifer, 152 A. 711, 
129 Ma 423. 

N.Y.—^Fuller v. Schwab, 208 N.T.S. 

289, 124 Misc. 659. 

37 C.J. p 247 note 4. 

Administrative or executive officers 
The function of revoking a license 
may be exercised by administrative 
or executive officers.—^Harry E. Pret- 
tyman, Inc. v. Florida Real Estate 
Commission, 109 So. 442, 92 Fla 515. 

6L Wis.—'State v. Milwaukee, 121 
N.W. 658, 140 Wia 38, 133 Ain.S.R. 
1060. 

37 C.J. p 247 note 5. 

Mayor 

(1) The mayor of a city may re¬ 
voke a municipal license where au- 
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issue a license cannot revoke a license if no author¬ 
ity to do so has been conferred by statute,®^ but such 
authority may be conferred by implication.®^ The 
power of the board or officer is limited by the terms 
of the statute.®*^ Where city officials have no stat¬ 
utory authority to revoke a license, they cannot cre¬ 
ate authority by the adoption of an ordinance.®® 

d. Procedure for Eevocation 

(1) In general 

(2) Notice, hearing, and determination 

(3) Review 

(1) In General 

Where the license act or ordinance prescribes a par¬ 
ticular method of procedure for the revocation of a li¬ 
cense, such method must be pursued. 

Where the license act or ordinance prescribes a 
particular method of procedure for the revocation 
of a license, such method must be pursued,®® but in 
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' the absence of such a provision exact legal pro- 
; cedure is not required in a proceeding before licens¬ 
ing authorities to revoke the license,®" although 
, there must be a substantial compliance with the 
fundamental rules of legal proceedings.®® A pro¬ 
ceeding to revoke a license should be entitled in the 
name of the state®^ and not in the name of the per- 
j son filing the charges.”^ A licensee, w'hen accused 
* of violating regulations, docs not stand in the same 
' position as one accused of crime.*^ 

Complaint and subsequent pleadings. In a pro- 
j ceeding for revocation of a license, the complaint 
must state a valid ground for revocation of the li¬ 
cense,and it must definitely set forth the nature 
of the charge."- The accusation or complaint is 
sufficient if it is expressed in the language of the 
statute,*^ subject to the qualification that the lan¬ 
guage of the statute must be sufficiently explicit to 
advise a person charged thereunder of the particu- 


thority to do so is granted by valid 
provisions of charter, statute, or or¬ 
dinance. 

ni. —People ex rel. Anderson v. City 
of Chicago, 37 N.E.2d 929. 312 Ill. 
App. IS7. 

Wis.—State v. City of Milwaukee, 
2-40 N.W. 847. 207 Wis. 199, 79 A- 
iL.R. 2S1. 

37 C.J, p 248 note 6. 

<2) In the absence of such author¬ 
ity the mayor of a city cannot revoke 
a municipal license even though he 
had power to issue the license,— 
Greater New York Athletic Club v. 
Wurster, 43 N.Y.S. 703, 19 Misc. 443, 
appeal dismissed 44 N.T.S. 1118, 16 
App.Div. 631—37 C.J. p 248 notes 7-9. 
Illegal assTuuptioiL of iKiwer 
Jurisdiction of the licensing board 
to revoke a license is not defeated by 
the illegal assumption of the power 
by the city council.—^Ebert v. Short, 
201 X.W. 79'3. 199 Iowa 147. 

62. Ky.—Middleton v. Kavenedas, 
182 S.W.2d 896, 298 Ky. 296. 

N.T.—People v. New York Health 
DepL, 103 N.Y.S. 275, 117 App.Div. 
856, reversed on other grounds 82 
N.E. 187, 189 N.Y. 187. 13 L.RA., 
N.S., 894. 

63. Mass.—^Woodbury v. Municipal 
Council of Gloucester, 61 N.B.2d 
€47, 318 Mass. 3^5. 

64. Neb.—^Royai Highlanders v. 
Wiseman. 299 N.W. 459, 140 Neb. 
28. 

After ezpiratiozL of UceiLse 
A statute which provides for pro¬ 
ceedings to revoke a license confers 
no jurisdiction on the revoking au¬ 
thorities or other officers to make a 
finding that a person whose license 
has expired has been guilty of violat¬ 
ing the law, and to direct that such 
person not be issued another license 


if he should apply in the future.— 
O'Neil V. Department of Professional 
and Vocational Standards, 46 P,2d 
234, 7 Cal.App 2d 395. 

Becisioii os. constitutioaallty of stat¬ 
ute 

A statute permitting the commis¬ 
sioner to revoke a license if he finds 
that the licensee has failed to pay 
the tax when due does not permit the 
commissioner to decide that the act 
imposing the tax is unconstitutional, 
and to relieve against forfeiture of 
the license.—^Panlt* v. District of Co¬ 
lumbia, 112 F.2d 39. 72 App.DC. 131. 

65. Ga.—City Council of Augrusta v. 

Sanders, 138 S.E. 234, 164 Ga. 235. 
6& La.—State ex rel. Orleans Ath¬ 
letic Club V. Louisiana State Box- | 
ing Commission, 112 So. 31, 163 X4a. 
418. 

Tex.—Murphy v. Mittelstadt, Civ. 
App., 195 S.W.2d 165, affirmed. 
Sup., 199 S.W.2d 478. 

57 C.J, P 248 note 15. j 

Fediceimaa takiag certificaia 

License for meat market and gro¬ 
cery is not revoked by policeman tak¬ 
ing physical possession of certificate 
and ratification thereof by council.— 
City Council of Augusta v. Sanders, 
138 S.R 234, 164 Ga. 235. 

Tmifoxmity 

Where a statute prescribes the pro¬ 
cedure for the revocation of licenses 
generally, the procedure for revoca¬ 
tion of all licenses is uniform except 
where a special statute expressly 
provides for & different procedure 
pertaining to a particular t 3 T>e of 
license.—Flynn v. Board of Registra¬ 
tion in Optometry, Hass., 67 N.E.2d 
$46. 

gy. Mo.—state r. Rossf 162 S.W. 7C2, 
177 Mo.App, 223. 

37 CJ. p 248 note 16. 
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Appoixctmeiit of experts 

In proceeding for revocation of 
used automobile dealer's license, 
board was neither obliged to appoint 
experts to determine that alteration 
of signed purchase orders had been 
made by the hand of dealer nor to be 
bound by their testimony if appoint¬ 
ed.—Vaughn v. Board of Police 
Com'rs of City of Los Angeles, 140 
P.2d 130, 59 Cal.App.2d 771, appeal 
dismissed 84 S.Ct. 639, 321 U.S. 751, 
8S L.Ed. 1052. 

68. RI.—illass V. State Board of 
Public Road^ 115 A. 244, 44 RL 
54. 

37 C.J. p 248 note 17. 

69. Ariz.—Shropshire T. Peery, 141 
P.2d S52, 60 Ariz. 530. 

70. Anz.—^Shropshire v. Peery, su¬ 
pra. 

7L Cal.—Vaughn v. Board of Police 
C^'rs of City of Los Angeles, 140 
P2d 130, 59 Cal App.2d 771, appeal 
dismissed 64 S.Ct. 639, 321 D.S, 
751, 88 LuEd. It52. 

7a. Pa,—Novak v. Slrlin. 54 Pa. 
Dist. & Co. 567, 93 Pittsb^Leg.J. 
499. 

7a. Ill.—Klafter v. State Board Ex¬ 
aminers of Architects, 102 N.E. 193, 
259 Ill. 15, 46 L.RA.,N.S., 532, Ann. 
Cas.l914B 1221. 

37 C.J. p 24S note 15. 

Complaint held snlficieiit 
Cal.—^Vaughn v. Board of Police 
Com'rs of City of Los Angeles, 140 
P.2d 130, 59 Cal.App.2d 771. appeal 
dismissed 64 S.CL «3S, 321 0.S. 751, 
38 LEd. 1052. 

74L Cal.—Vaughn v. Board of PaUoe 
Com’rs of City of Los Angalea. su¬ 
pra—Smulson v. Board of Dental 
Examiners, 118 PAd 488, 47 Cak 
Appu3d 684. 
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lar kind of misconduct which it is proposed to prove 
against himJ^ Failure to except to the form of 
the complaint waives defects thereinj^ The plead¬ 
ing by the licensee, in order to be sufficient, must 
set forth a valid defense.'^^ A motion for continu¬ 
ance which is not based on adequate grounds is 
properly ref used 

(2) Notice, Hearing, and Determination 

As a general rule a license to practice a profession, 
trade, or occupation can be revoked only after the li¬ 
censee has been given notice and an opportunity to be 
heard; but notice or hearing is not required where the 
authorities act properly in the exercise of the police pow¬ 
er of the state, or where the license has been issued un¬ 
der a statute dispensing with the necessity for notice or 
hearing. 

As a general rule a license to practice a profes¬ 
sion, trade, or occupation can be revoked only after 
the licensee has been given notice and an oppor¬ 
tunity to be heard, and to obtain and present wit¬ 
nesses in his behalf but notice or hearing is not 
required where the authorities act properly in the 
exercise of the police power of the state to protect 


public health, morals, safety, or welfare,si or where 
the license has been issued under a statute dispens¬ 
ing with the necessity for notice or hearing,82 and 
such a statute or ordinance is not in this respect 
unconstitutional and void.^s Neither notice nor 
hearing is an essential preliminary to the cancel¬ 
lation of a void certificate of license although the 
statute may require notice and a hearing before 
revocation of a Iicense.84 Where, after notice, 
the hearing on the charges is deferred to a later 
date and the licensee is fully cognizant of the pro¬ 
ceedings, no new notice as to the second hearing 
is required.^® 

Under the general rule requiring notice and hear¬ 
ing, the notice must be sufficiently definite to ap¬ 
prise the licensee of the charge which he must be 
prepared to meet,^^ and the licensee is entitled to 
assume that no other grounds will be asserted or 
heard.S7 xhe hearing must 'be conducted by the 
officer authorized to conduct it,88 and the licensee 
is entitled to a fair and impartial hearing before 
an unbiased board or tribunal.89 The rule of dis- 


75. Cal.—Smulson v. Board of Den¬ 
tal Examiners, supra. 

70, Cal.—Tanjiin v. Board of Police 
Com’rs of City of Dos Angeles, 140 
P.2d 130, 59 OaLApp 2d 771. appeal 
dismissed 64 S.Oc. 6C9, 321 U.S. 7-51, 
88 L.Ed. 1052. 

*37 C.J. p 24S note 13 Ea]. 

77. trnlawfnl acts by employees 
In determining right to revoke 
used automobile dealer’s license for 
unlawful acts, dealer could not avoid 
responsibility by pleading that abus¬ 
es were committed by his employees, 
especially in view of provision of or¬ 
dinance that licensee should be held 
strictly responsible for conduct of 
his employees,—Vaughn v. Board of 
Police Com’rs of City of Los Angeles, 
supra. 

7B. CoatiTmanoft to produce witness¬ 
es 

In proceeding for revocation of a 
license, denial of motion for continu¬ 
ance to produce certain witnesses 
was not unreasonable where state¬ 
ment by counsel as to nature and 
character of testimony that such wit¬ 
ness would give, if produced, indicat¬ 
ed that it -would have no bearing on 
issue.—Johnson v. Figy, 22 N.W.2d 
893, 314 Mich. 51S. 

Ta. Ariz.—Hilkert v. Canning. 119 
P.2d 233, 58 Arlz. 290. 

CaL—Carter v. Stevens, 295 P, 28, 
211 Cal, 281—People v. Noggle, 45 
P.2d 430. 7 Cal.App.2d H. 

La.—State ex rel. Orleans Athletic 
Club V. Louisiana State Boxing 
Commission. 112 So. 31, 163 La. 
418. 

N.Y.—Silverstein v. Mealey, 19 N.Y. 
S.2d 730. 239 App.Div. 854, 


Wash.—^Northern Cedar Co. v. 

French, 230 P. 837, 131 Wash. 394, 
modified on other grounds 233 P. 
39, 133 Wash, 692 and error dis¬ 
missed Northern Cedar Co. v. 
Gloyd, 46 S.Ct. 204, 270 U.S. 625, 
70 L.Ed, 767. 

37 C.J. p 248 note 18. 

80. N.Y.—People v. McGIyn, 30 N. 

E. 864, 131 N.T. 602. 

R.I.—Deignan v. Providence License 
Comrs., 19 A. 333. 106 R.I. 637. 
81- U.S.—Corpus OTuzis cited in 

ilonamotor Oil Co. v. Johnson, D. 
C.Iowa, 3 F.Supp. 189, 202. 

Pa.—Claridge Caf€ v. Kendrick, 5 
Pa.Dist. & Co. 231. 

Tex.—Leach v. Coleman, Civ.App., 
ISS S.W.2d 220, error refused. 

37 C.J. p 248 note 20. 

82. Me.—State v. Pulsifer, 152 A. 
711, 129 Me. 423. 

Wash.—Bungalow Amusement Co. v. 
City of Se&ttle, 269 P. 1043, 148 
Wash. 4S5, 60 A,L.R. 166. 

37 C.J. p 248 note 21. 

83. Cal.—Corpus Juris cited in 
State Board of Equalization of Cal¬ 
ifornia V. 'Superior Court in and 
for City^and County of San Fran¬ 
cisco, 42 P.2d 1076. 1077, 5 Cal. 
App.2d 374. 

Del.—Corpus Juris cited in Darling 
Apartment Co. v. Springer, 22 A 
2d 397, 402. 

37 C.J. p 248 note 22. 

84. Or.—State ex rel. Peterson v. 
Martin. 176 P.2d 6'36. 

85. Minn.—Moskovitz v. City of St. 
Paul, 16 NJV.2d 74'5. 218 Minn. 543. 

80. Mass.—^Higgins v. Board of Li¬ 
cense Commissioners of gity of 
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Quincy, 31 N.E.2d 526. 308 Mass 
142. 

N.T.—Silverstein v. Mealey, 19 N.Y. 
S.2d 730, 259 App.Div. 854. 

87. Mass.—Higgins v. Board of Li¬ 
cense Commissioners of City of 
Quincy, 31 N.E.2d 526, 308 Mass. 
142. 

88. N.Y.—^New York Southern Coal 
Terminal Corporation v. Woollev. 
35 N.T.S. 2d 44'3. 

89- Iowa.—Gilchrist v. Bierring, 14 
N.W.2d 724, 234 Iowa 899. 

N.Y.—New York Southern Coal Ter¬ 
minal Corporation v. Woolley, 35 
N.T.S.2d 443. 

37 C.J. p 248 note 12. 

Determination of disputed facts 
Where oil refinery made reports 
and claimed to have paid all occupa¬ 
tion taxes due and comptroller 
claimed that taxes paid were insuffi¬ 
cient, comptroller was without power 
to determine such delinquency and 
cancel permit without a judicial de¬ 
termination of disputed facts.—Shep¬ 
pard V. Jacksboro Refining Co., Tex. 
Civ.App., 123 S.W.2d 497, error dis¬ 
missed, judgment correct. 

Prejudged issue 

Intelligent inquiries or observa¬ 
tions by a board member during 
course of trial on proceeding for 
revocation of a license are not alone 
proof that issue has been prejudged. 
—^Vaughn v. Board of Police Com'rs 
of City of Los Angeles, 140 P.2d 130, 
59 Cal.App.2d 771, appeal dismissed 
64 S.Ct 639, 321 U.S. 751, 88 L.Ed. 
1052. 
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qualification applicable to judges has been held to | 
apply to the board sitting for the purpose of hear- ’ 
ing a petition for revocation of a license,even 
though by applying the rule there will be no au¬ 
thorized tribunal to hear the question of revoca- 
tion.91 Bias or prejudice of one of the members of 
the board does not deprive it of jurisdiction to pro¬ 
ceed although it might show that an impartial trial 
cannot be had.^- 

The decision of the revoking authorities must be 
based on competent evidence's which is presented 
at the hearing,and which is of sufficient weight 
to support the specific charges made.95 

(3) Review 

Under permissive statutes a person whose license 
has been revoked may institute an appeal or other pro¬ 


ceeding for review by the court of the action of the re¬ 
voking board or officer. 

Under permissive statutes a person whose license 
has been revoked^^ may institute an appeal or oth¬ 
er proceeding for review by the court of the ac¬ 
tion of the revoking board or officer.®^ The court 
i may refuse to review the revocation of an invalid 
license,98 and, where the license has expired, a 
j decision revoking such license wdll not be reviewed 
j for the reason that the question presented has be- 
1 come moot.99 Under some statutes the case may be 
heard by the court de novo^ at the court’s discre- 
' tion,2 or it may be required that the proceedings in 
the court are to commence and proceed as an orig¬ 
inal action but under other statutes the court is 
required to try and determine the case only on the 
record made before the board and the trial is not 
de novo,4 although if it appears that the trial was 


9a Ala.—state v. Aldridge, 103 So. 

835, 212 Ala. 660, 39 A.L..R. 1470. 
Personal interest 

(1) Members of state board of 
public accountancy, who had been 
active in and contributed funds to 
further prosecution of charges they 
were called on to hear on petition to 
revoke public accountant’s certificate, 
and had stated that, so far as they 
were concerned, certificate “now 
stood as revoked,” were held disquali¬ 
fied, although such activity and con¬ 
tributions occurred before their ap¬ 
pointment—State V. Aldridge, supra. 

(2) If a member of the state board 
of funeral directors and embalmers is 
disqualified to act in a particular 
case by reason of personal interest 
or prejudice, the board should act in 
such case without the participation 
of that member,—State Board of Fu¬ 
neral Directors and Fmbalmers v. 
Cooksey, 4 So.2d 253, 148 Fla. 271. 

91. Ala.—State v. Aldridge, 103 So. 
835, 212 Ala. 660, 39 AjLuR. 1470. 

92. "Utah.—^Moormeister v. Golding, 
27 P.2d 447, 84 Utah »324, adhered 
to 3-5 P.2d 307, 84 Utah 34*5. 

93. Cal.—Walker v. City of San Ga¬ 
briel, 129 P.2d 349, 20 Cal.2d 879, 
142 A.L..R. 1383. 

Swoxix testimony Is necessary.— 
New Tork Southern Coal Terminal 
Corporation v. Woolley, ^5 N.Y.S.2d 
443. 

Hearsay evidence alone is insuffi¬ 
cient to support revocation unless 
specially permitted by statute.— 
Walker v. City of San Gabriel, 129 
P.2d 349, 20 CaL2d 879, 142 A.D.R, 
1383. 

04. N.Y.—New York Southern Coal 
Terminal Corporation v. Woolley, 
25 N.Y,S.2d 443. 

95- Ill.—Klafter v. State Board Ex¬ 
aminers of Architects, 102 N.E. 193, 


259 Ill. 13, 4$ L,R.A.,N.S.. 532, Ann. 
Cas.l914B 1221. 

R.I.—Glass V. State Board of Public 
Roads, 115 A. 244. 44 R.L 54. 
Evidence held sufficient for revoca- 
tion 

(1) Funeral director’s license.— 
State Board of Funeral Directors and 
Embalmers for Florida v. Cooksey, 

3 So.2d 502, 147 Fla. 337, 788. ad¬ 
hered to State Board of Funeral Di¬ 
rectors and Embalmers t. Cooksey, 

4 So.2d 253, 148 Fla. 271. 

(2) License for marathon dance.— 
State V. City of Milwaukee, 240 N.W. 
847. 207 Wls. 199, 79 A.D.R. 281. 

(3) Used automobile dealer’s li¬ 
cense.—Vaughn v. Board of Police 
Com’rs of City of Los Angeles, 140 
P.2d 130, 59 Cal.App.2d 771, appeal 
dismissed 64 S.Ct- €39, 321 U.S. 751, 
88 L.Ed. 1052. 

961. zazBitation to licensee 
Under statutes providing that any 
association of funeral directors, or 
any party in Interest, shall be enti¬ 
tled to be heard by board of under¬ 
takers, In a proceeding to revoke un¬ 
dertakers* licenses, and limiting right 
to appeal to any applicant or licensee 
whose license has been refused, sus¬ 
pended, or revoked by the board, an 
association of funeral directors 
which intervened for purpose of ap¬ 
peal in proceeding to revoke license 
and registration of a corporation, 
conducting an undertaking business, 
but which had no interest in the pro¬ 
ceeding, did not acquire right to 
prosecute an appeal from the board 
to the court of common pleas or 
thereafter to supreme court.—State 
Board of Undertakers, Department of 
Public Health, v. Joseph T. Sekula 
Funeral Homes, 14 A-2d 398, 339 Pa. 
309. 

97. Aria—^Hilkert v. Canning, 119 P. 
2d 233, 68 Aria 296. 
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Cal.—^Vaughn v. Board of Police 
Com’rs of City of Los Angeles, 146 
P.2d 130, 59 Cal.App.2d 771, appeal 
dismissed 64 S.Ct. 639, 321 U.S. 751, 
SS L.Ed. 1052. 

Fla.—State Board of Funeral Direc¬ 
tors and Embalmers v. Cooksey, 4 
So.2d 253, 148 Fla 271. 

Pa.—Beatty v. State Board of Under¬ 
takers of Pennsylvania, ConuFL, 
55 Dauph.Co. 57, affirmed 43 A.2d 
IJT, 352 Pa 565. 

Tea—State Board of Barber Exam¬ 
iners of Texas v. Comer, CivApp., 
109 S.W.2d 1012. followed in State 
Board of Barber Examiners of Tex¬ 
as V. Miller, 109 S.W.2d 1013. 
Utah.—Baker v. Department of Reg¬ 
istration, 3 P.2d 1082, 75 Utah 424. 
W.Va—Spurdone v. Shaw, 171 S.E. 

411. 114 W.Va 191. 

Validity of statute restricting' appeal 
Provisions of a statute which re¬ 
strict the licensee’s constitutional 
right of appeal are invalid,—^Hoblitz- 
cl V. Jenkins, 263 S.W. 764, 204 Ky. 
122 . 

96!. Mass.—^White Fuel Co. t. Board 
of Street Com’rs of City of Boston, 
194 N.E. 130, 289 Mass. 337. 

99. Minn.—Dehnmg v, Marsh£dl 

Produce Co., 10 N.W.2d 229. 215 
Minn. 339. 

L Pa—Porter v. Board of Plumbing 
Supervision of Department of 
Health, 43 PaDist. & Co, 6X6. 

SL Aria—^Hilkert v. Canning, 119 P. 

2d 223, 53 Aria 290. 
a. Utah.—^Withers v. Golding; 111 F. 

2d 550, 100 Utah 179. 

4L Cal.—Vaughn v. Board of Poliee 
Com’rs of City of Los Angeles, 246 
P.2d 130, 59 CaI.App.2d 772, appeal 
dismissed $4 S.Ct 639. 322 0.a 
751. 88 UEd. 1052. 

Fla—State Board of Aaeral XHraa^ 
tors and Embalmers Ibr Vlarlda ▼. 
Cooksey. 2 Bo-M 66A 147 Fla m. 
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capriciously conducted the court may receive addi¬ 
tional evidence on a showing that in the exercise 
of reasonable diligence the evidence could not have 
been presented before the board.^ Where the action 
of the board in revoking a license is not considered 
a judicial act it has been held that it cannot be re¬ 
viewed on certiorari.® 

The findings of the revoking board or officer are 
not binding on the court,^ but they go to the court 
with a strong presumption of their correctness,® 
and the licensee has the burden of showing wherein 
the board has acted contrary to the weight of the 
evidence.9 If the discretion of the licensing au¬ 
thorities in revoking a license is exercised wdth 
manifest injustice, the courts may interfere,^® but 
the court will not substitute its judgment for that 
of the board in the absence of fraud, collusion, or 
bad faith,and revocation of the license should not 
be disturbed except for a clear and manifest abuse 
of discretion jf must be affirmed if on any rea¬ 
sonable view of the evidence the decision is sup¬ 


ported,but the court may determine whether the 
evidence is sufficient.The exercise of a purely 
legislative function within the power of the licens¬ 
ing board^s or the validity of the statute or ordi¬ 
nance under which the license was granted^® is not 
open to question in the proceedings. 

Dependent on the facts of the particular case 
the reviewing court may affirm the order revoking 
the license,or dismiss the appeal,i® or reverse 
the order revoking the license,or remand the case 
with directions.20 

e. Eeinstatement. 

A board or officer has no power to reinstate a li¬ 
cense where the statute merely confers the power to re¬ 
voke. The court may grant a petition to restore a II- 
censo where the revocation was not justified. 

A board or officer has no power to reinstate j 
license where the statute merely confers the power 
to revoke.2i The court may grant a petition to re¬ 
store a license which has been arbitrarily revoked, 


7SS, adhered to State Board of Fu¬ 
neral Directors and Embalmers v. 
Cooksey, 4 So 2d 253, 148 Fla. 271. 
5. CaL—Vaughn v. Board of Police 
Com'rs of City of X.os Angeles, 140 
P.2d 130, 59 Cal.App.2d 771, appeal 
dismissed 64 S.Ct. 639, 321 U.S. 
751. 8S L.Ed. 1052. 

6- X.Y.—Soiled to V. Moss, 291 N. 

T.S. 315, 161 Misc. 16S. 

T- CaJ.—Drummey v. State Board of 
Funeral Directors and Embalmers, 
87 P.2d S48, 13 Cal 2d 75. 

S. Cal.—^Vaughn v. Board of Police 
Com'rs of City of Los Angeles, 140 
P.2d ISn, 59 Cal.App.2d 771, appeal 
dismissed S4 S.Ct. 639, 321 U.S. 
751, S8 L.Ed. 1052. 

Cal.—Vaughn v. Board of Police 
Corners of City of Dos Angeles, su¬ 
pra, 

IIX Colo.—Corpus Juris cited In 
Public Utilities Commission v. 
Manley, 60 P.2d 913, 918, 99 Colo. 
153. 

in. —Klafter t. State Bd. Examiners 
of Architects. 102 X.E. 193, 259 Ill. 
15, 46 DR.A.,N.S., 532, Ann.Cas. 
1914D 1221. 

11. U.S.—City of Chicago, IIL v. 

Kirkland, C.C.A.I11.. TO F.2d 963. 
Ohio.—Pierstorff v. Board of Em¬ 
balmers and Funeral Directors, 41 
KE.2d 889, 68 Ohio App, 453, ap¬ 
peal dismissed 37 X.RSd 545, 138 
Ohio St. 626. 

ISL Wis.—State y. City of Milwau¬ 
kee, 240 X.W. S47, 207 Wis. 199, 
79 A.L.R. 281. 

la. Cal.—^Vaughn v. Board of Police 
ComYs of City of Dos Angeles, 140 
F<^2d 130, 59 CaJ. App 2d 771, appeal 


dismissed 64 S.Ct. 639, 321 U.S. 
751, SS D.Ed. 1052. 

Ind.—State Board of Medical Regis¬ 
tration and Examination v. Scherer, 
46 XE.2d 602, 221 Ind. 92. 

Wis.—State v. City of Milwaukee, 240 
X.W. S47, 207 Wis. 199, 79 A.D.R. 
2S1. 

14. U.S.—City of Chicago, Ill., v. 
Kirkland, C.C.A.I11.. 79 P.2d 963. 

15. Cal.—^Wilier v. Quinn, 41 P.2d 
572, 4 Cal.App.2d 663. 

le. Wis.—state V. City of Milwau¬ 
kee, 340 K.W. 847, 207 Wis. 199, 79 
A.D.R. 281. 

17. Cal—Vaughn v. Board of Police 
ComYs of City of Dos Angeles. 140 
P.2d 130, *59 Cal.App.2d 771, appeal 
dismissed 64 S.Ct. 639, 321 U.S. 751, 
88 DEd. 1052. 

Fla.—State Board of Funeral Direc¬ 
tors and Embalmers for Florida v. 
Cooksey, 3 So.2d 502, 147 Fla. 337. 
7SS. adhered to State Board of Fu¬ 
neral Directors and Embalmers v. 
Cooksey, 4 So.2d 253, 148 Fla. 271. 
Wis.—State V. City of Idilwaukee, 
240 X.W. 847, 207 Wis. 199, 79 A.D. 
R. 281. 

la Pa.—Bureau of Professional Di- 
censing. Dept, of Public Instruc¬ 
tion V. Cerankow’ski, Com.Pl., 56 
Dauph.Co. 187. 

Collateral attack ou another proceed- 
isg 

An appeal which seeks only to at¬ 
tack collaterally another proceeding 
must be dismissed.—^Appeal of Horn¬ 
er, Pa.Com.PI., 57 Dauph.Co. 182. 
Sustaining demurrer to petition for 
certiorari 

Sustaining demurrer without leave 
to amend petition for writ of certio- 
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rari to compel board of police com¬ 
missioners to annul an order which 
revoked used automobile dealers li¬ 
cense was not an abuse of discretion 
in absence of showing that dealer 
was not guilty of acts charged.— 
Vaughn v. Board of Police QomYs of 
City of Dos Angeles, 140 P.2d 1*30, 59 
CaI.App.2d 771, appeal dismissed 64 
S.Ct. 639, 321 U.S. 751, 83 D.Ed. 1052. 

19. Pa.—State Board of Undertakers 
V. Joseph T. Sekula Funeral 
Homes, Com.Pl., 47 Dauph.Co. 196 
—State Board of Undertakers v. 
Kavanaugh, DaGreca Funeral Par¬ 
lors, Com.Pl., 47 Dauph.Co. 13— 
State Board of Undertakers v. Har¬ 
mon, Com.Pl., 46 Dauph,Co. *422. 

Znsufaciefut notice 
Where notice seiwed on licensee 
whose license to conduct an automo¬ 
bile drivers' school w€ls revoked by 
the commissioner of motor vehicles 
was insufBclent, and it did not appear 
that licensee was aware of his right 
to notice or intended voluntarily to 
waive it, but proof was adequate to 
support revocation if proper notice 
had been given, determination revok¬ 
ing license was annulled and the 
commissioner was directed to restore 
license without prejudice to a fur¬ 
ther hearing on charges preferred on 
due notice.—Silverstein v. Mealey, 19 
N.T.S 2d 730, 259 App.Div. S'54. 

20. Pa.—State Board of Undertak¬ 
ers, Dept, of Health of Pennsyl¬ 
vania V. Gaydos, Com.Pl., 51 Dauph. 
Co. 7. 

21. Ala.—Wright v. Aldridge. 123 
So. 33, 219 Ala. 6'32. 

22. N.T.—Katz V. Moss. 55 X.Y.S.2d 
131, 184 Misc, 133, aiRrmed 56 N. 
Y.S.2d 539. 269 App.Div. 854. 
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or which has been revoked on a ground which can¬ 
not be considered under the statute,23 or which was 
not supported by evidence.24 Where plaintiffs bill 
of complaint prima facie shows that the license has 
been wrongfully revoked, it is sufficient to warrant 
a reply on the merits.25 One whose license has 
been revoked is not entitled to have the license re¬ 
instated on the ground that one of the members of 
the board which revoked the license was biased 
where such member of the board had no personal 
interest and the reviewing court affirmed the revo¬ 
cation after a full consideration.^® 

A person to whom the licensing board has issued 
a mere temporary permit and has refused to issue 
a license has no right to maintain a proceeding for 
the restoration of a license.27 

f. Eemedy for Wrongful Eevocation 

A licensee may be entitled to damages for an unau¬ 
thorized revocation of his license. A suit for an injunc¬ 
tion is proper where the revoking authority threatens to 
revoke a license for an invalid reason or on a ground 
which Is not supported by evidence. 

The remedy of a licensee for the unauthorized 
revocation of his license is an action for damages,2® 
the measure thereof being such damages as he has 
sustained by reason of the unwarranted interfer¬ 
ence,29 and is not limited to the amount of the li¬ 
cense fee.2® 


§ 45 

A suit for an injunction is proper where the re¬ 
voking authority threatens to revoke a license for 
an invalid reason or on a ground which is not sup¬ 
ported by evidence.*^ A licensee is not entitled to 
maintain the suit on behalf of all others similarly 
situated.22 The court in considering the propriety 
of issuing an injunction is not limited to evidence 
admissible in criminal proceedings.23 

§ 45. Transfer of Rights 

As a general rule a license cannot be transferred 
without the consent of the licensing authorities unless 
the license statute or ordinance provides otherwise. 

A license generally is regarded as a special priv¬ 
ilege of personal trust and confidence which cannor 
be assigned or transferred without the consent of 
the licensing authorities,®^ and express provision 
to this effect is made by some license statutes and 
ordinances.®^ After a transfer without such con¬ 
sent the license is inoperative;®® but the agreement 
making the transfer is not illegal,®*^ and the assign¬ 
ment or transfer may not be attacked collaterally, 
but only directly by the public.®® Where the li¬ 
cense becomes a grant which attaches to the land 
it runs with the land,®® but before it attaches to the 
land it is not transferable.^^ Where the licensee 
changes his place of business he may be entitled to 


23. N.Y.—^Katz V. Moss, supra. 

SK. N.Y.—Katz V. Moss, supra. 

25. Pa.—^Tri-City Barber School v. 
Department of Public Instruction, 
Com,PL, 55 DaupiuCo. 9^. 

26. XJ.S.—^Andrew lannetta Funeral 
Home V. State Board of Undertak¬ 
ers of Depaiteient of Health of 
Pennsylvania, D.C.Pa., 27 P.Supp. 
51S. 

27. Tex.—State Board of Regristra- 
tion for Professional Engineers v. 
Hatter, Qiv.App., 139 S.W.2d 169. 

28, Ohio.-^mith v. Major, 16 Ohio 
Cir.Ct. S62, S Ohio Cir.Dec. 549. 

Anthoxized revocatioa 
Where the revocation of a license 
is authorized, the licensee cannot re¬ 
cover damages.—^Hutchins v. Dur¬ 
ham, 24 S.B. 723, 113 N.C. 457, 32 L, 
R.A. 706. 

29, Ohio.—Smith v. Major, 16 Ohio 
Cir.Ct 362, 8 Ohio Cir.Dec. 649. 

30, Ohio.—Smith v. Major, supra, 

31, N.Y.—Times Amusement Corpo¬ 
ration T. Moss, 290 N.Y.S. 794, 160 
Misc. 930, affirmed 287 N.Y.S. 327, 
247 App.Div. 771. 

Pa.—Brown v. Boardman, 33 Pa,Dist 
& Co. 581, 46 Dauph.Co. 140. 

32. N.Y.—Times Amusement Corpo¬ 
ration V. Moss, 290 N.Y.S. 754, 160 
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Misc. 930, affirmed 2S7 N.Y.S, 327, 
247 App.Div, 771. 

33. N.Y.—Times Amusement Corpo¬ 
ration V. Moss, supra. 

Actions of other licensees 

In reviewing discretion of commis¬ 
sioner in revoking licenses of owners 
of pinball machines, facts that un¬ 
savory elements of population were 
engraged in operating such machines, 
that many school children were wast¬ 
ing time and money in playing them, 
and that there had been Instances of 
petty thievery committed by children 
to obtain funds to play such games 
were held material, although such ac¬ 
cusation was not directed by com¬ 
missioner at particular licensee or at 
others in same business.—Times 
Amusement Corporation v. Moss, su¬ 
pra, 

34. Ariz.—^Hom Moon Jung v. Soo, 
167 P.2d 929. 

Ky.—Corpus Juris cited in Shannon 
V. Esbeco Distilling Corporation. 
120 S.W.2d 745, 746, 275 Ky, 51. 

37 CJ. p 245 note 66. 
l^cesaa for use of personal property 
The same rule applies to licenses 
for the use of personal property,— 
Edison v, Edison Polyform Mfg. Co., 
67 A. 392. 73 N.J.Eq. 136—6 C.J. p 
S52 note 41. 


35. Ariz.—Horn Moon Jung t, Soo, 
167 P.2d 529. 

37 C.J. p 245 note 67. 

Change ia memberslilp 

(DA change in the membership 
of a licensed Arm is not a transfer 
within the statutory prohibition. 
Ky.—Hill V. Trixton. 23 S.W. 947, 94 
Ky. 96. 14 Ky.L. 900. 

Miss.—Carter v. State, 60 Miss. 456. 

(2) New dealer^s license is unnec¬ 
essary after change of members of 
partnership doing business under 
fictitious name, where the original 
application did not disclose the name 
of the partners and there was no re¬ 
quirement that it do so.—Valentine v 
G. S. Donaldson Inv, Co., 260 P. 305. 
86 Cal.App. 142. 

36. N.J.—HaU v. Hoagland. 38 K.J 
Law 350. 

Termination of license generally see 
supra S 43. 

37- N.J.—Hall V. Hoagland, supra. 

38. Or.—Hackett v. Multnomah H. 
Co., 6 P. 659, 12 Or. 124, 63 AaauR. 
327—^Hackett v, Wilson, 6 F. It 
Or. 25. 

39. Mass.—Saxe v. Street Coai*iB of 
Boston, 39 N.E.2d 386, 367 

495. 131 A.UR. 1336. 

4a Mass.—Saxe v. Street ef 

Bos ion, supra. 
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a transfer of the license to the new place of busi¬ 
ness.^ ^ 

A license may be transferred where the license 
statute or ordinance so provides,^- and it has been 
held that, where the transfer of the license has been 
called to the attention of the licensing officer, this 
is sufficient notice to him that the licensee has part¬ 


ed with his right to continue business and that the 
assignee has succeeded to his right.^3 xhe rights of 
the transferee are dependent on the statutes and 
regulations pertaining thereto.'*^ 

Equity may protect licensed property where it is 
in danger of impairment because of a fraudulent 
transfer of the license.'^® 


F. LICENSE FEES AND TAXES 


§ 46. Liability in General 

Liability for a license, privilege, or occupation tax 
depends on the terms of the statute or ordinance by 
which the tax hs imposed. 

Liability for a license, privilege, or occupation fee 
or tax, and the nature and extent of such liability, 
depend on the terms of the statute or ordinance by 
which the fee or tax is imposed.^® Such liability 
cannot be imposed by an administrative ruling or 
regulation,but only on the clear concurrence of 
every statutory condition or requisite therefor.'^® 
A person cannot be held liable for the amount of a 
license tax under a statute because of acts done be¬ 
fore the passage of the statute,^® but the fact that 
he did not pay at the time the law required him so 
to do does not release him from liability for the 
past period.®® The paj-ment of a fine or penalty®^ 
or the imposition of a forfeiture®^ for a violation 
of the law relating to licenses does not relieve the 


licensee from liability for the pa 3 nnent of a license 
fee. 

§ 47. Persons Liable 

a. In general 

b. Particular license taxes 

c. Waiver and estoppel 

a. In General 

A person is liable for a license tax imposed on a par¬ 
ticular occupation or on the exercise of a particular 
privilege if, within the terms of the statute, he is en¬ 
gaged therein. 

A person is liable for a license fee or tax im¬ 
posed on a particular occupation or business if he 
comes within the terms of the statute or ordinance 
as conducting or being engaged in such occupation 
or business,and, if the statute or ordinance ex¬ 
pressly defines the class on which the license or tax 


41- W.Va.—^Drew v. City of Mount 
Hope, 171 S.E. 743, 114 W.Va. 135. 

42. Tex.—Michelson v. VTiite, Civ. 
App., 25 S W. 801, 

37 O.J. p 245 note 65. 

43. D.C.—Coombe v. U. S ex reL 
Sells, 3 P.2d 714, 55 App D.C. ISO. 

44. Coxui&Kt of adjoining* owners 
Police regulation requiring written 

consent of adjoining property owners 
to operation of junk shop was held to 
require such permit only when busi¬ 
ness is first established, and not on 
transfer of business, in view of ad¬ 
ministrative practice and official in¬ 
terpretation of regulation for fifteen 
years,—Coombe v. U. S. ex rel. Sells, 
supra. 

45. Pa.—Siniawa v. Phwcett, Com. 
PL. 45 DactJur. 149. 

46. U-S.—Barwise v. Sheppard, Tex., 
57 S.Ct. 70, 299 H.S. 33. 81 L.Ed. 
23, rehearing denied Barwise v. 
Sheppard. 57 S,Ct. 229, 290 U.S. 
122. 81 UEd. 458. 

37 C.J, p 249 note 28. 

Subjects of license fees or taxes see 
supra §S 26~'31, 

47- Mich.—^Acom Iron Works v. Au¬ 
ditor General, 294 N.W. 12$, 295 
Mich. 143, 139 A.D.R. 36S. 

48. N.J.—Overnight Motor Transp, 


Co. V. Kelly. 25 A.2d 207, 20 N.J. 
Misc. 116. 

49. La.—Capella v. Carradine, 19 La. 
Ann. 305. 

Retroactive operation of act or ordi¬ 
nance generally see supra § 13, 
Prior contract 

Where contractor erected public 
building after effective date of stat¬ 
ute imposing a privilege tax on per¬ 
sons engaged in general contracting, 
although contract had been entered 
into previously, contractor was liable 
for license tax.—Beck v. Cobb, 124 
S,W.2d 228, 174 Tenn. 104. 

50. Mont.—State v. Raymond, 29 P. 
732, 12 MonL 226. 

51. Ala,—McXeel v. Stiles, 139 So. 
219, 224 Ala. 181. 

37 C.J. p 249 note 32. 

Penalties and forfeitures generally 
see infra S§ 62-65. 

52. Tex.—State v. Humphrey, Civ. 
App., 159 S.W.2d 162. 

Cosfiscaiion of oil produced in viola- 
iion of state law 

The statute authorizing confisca¬ 
tion of oil produced in violation of 
any state law or order of railroad 
commission was intended to operate 
entirely apart from the gross oil 
production tax statute, in view of the 
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different provisions as to disposition 
of the tax.—State v. Humphrey, su¬ 
pra. 

53. La.—State v. Sinclair Refining 
Co., 196 So. 349, 195 La. 288, ap¬ 
peal dismissed Sinclair Refining Co. 
V. State of La.. 61 S.Ct. 39, 311 IJ. 
S. 609, 85 L.Ed. 386. 

Miss.—^Planters' Lumber Co. y. 

Wells. 112 So. 9, 147 Miss. 279. 
Tenn,—Beck v. Cobb, 124 S.W.2d 228, 
174 Tenn. 104. 

Tex.—^Murko Oil & Royalty Co. t. 
Pain-McGaha Oil Corporation. Civ. 
App., 70 S.W.2d 281, reversed on 
other grounds Fain-McGaha Oil 
Corporation v. Murko Oil & Royal¬ 
ty Co., 101 S.W.2d 547, 128 Tex. 
646. 

37 C.J. p 249 note 34. 

Occupations subject to tax see supra 
§§ 26-J31. 

Busiiiess license tax was held to be 
a tax against business and not 
against person or company carrying 
on business.—Underwriters Salvage 
Co. of New York v. City of Atlanta, 
163 S.E. 893, 174 Ga. 678. 

Joint and several liability 
Under act imposing tax on gross 
deposits placed in coin-operated mu¬ 
sic boxes or machines, all operators 
interested in the machines are jointly 
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is imposed, the question of the persons liable must 
be determined from such definition.^^ Persons who 
do not clearly come within the terms of the partic¬ 
ular statute or ordinance cannot be held liable there- 
under.ss Thus it has been held that a person is 
not liable under a statute or ordinance authorizing 
a license tax to pursue a given occupation or busi¬ 
ness if he is not actually engaged in such occupa¬ 
tion or business,56 or if he has no intention to de¬ 
rive, either directly or indirectly, a profit or means 
of livelihood from the business, whether or not such 
profit is realized ;57 but it has also been held that 
one is taxable if he engages in the taxed business 
even though he is also engaged in another business 
which is not subject to the tax.58 

Where an assessment is required, a license tax, 
like any other tax, is collectable from the person 
against whom it is assessed, if assessed as the law 
directs.59 

Employer or employee. A tax imposed on per- j 
sons operating and conducting a certain business, or 
on the owners of such business, is payable by the 
principal, and not by his agents or employees;®^ 
but, where the tax is imposed on the particular oc¬ 
cupation, one who is engaged in such occupation is 
not relieved of liability by the fact that he is act- 


• 41 

ing as the agent of another,and it has been 
that in such case the principal is not liable for the 

tax.62 

Partner or partnership. A partnership may be 
required to pay a single tax on its business,53 or 
I the mtmhers thereof may be taxed separately.64 
i As a general rule, where the tax is regarded as be- 
! ing laid on a business by name, the payment of a 
I single tax by a firm engaged in such business is 
sufficient but where the privilege conferred is 
regarded as a personal and individual privilege 
. each individual member of the firm may be required 
to pay the tax.56 W'here an agent subject to tax¬ 
ation is employed by an individual member of a 
partnership as his individual agent, such member 
and not the partnership has been held to be liable 
for the tax.®7 The members of a joint adventure 
have been held liable for a license tax in propor¬ 
tion to their share of the profits.58 

Reccizers, carr>dng on a business subject to a 
license or privilege tax, are not, it has been held, 
exempt from such tax.59 

b. Particular License Taxes 

(1) Sales tax 

(2) Use tax 

(3) Severance tax 


and severally liable for the filing of 
a proper return and the payment of 
the tax.—Oklahoma Tax Commission 
V. Allcott, 154 P.2d 973, 195 Okl. 99. 

54. R.I.—State V. Foster, 46 A. S33, 
22 R.I. 163, 50 LR.A. 339. 

n C.J. p 249 note 36. 

55. L»sl—P arish of Ouachita v. P. 
Strauss & Son, 13*4 So. ?58, 16 La. 
App. 493. 

37 ax p 249 note ’37. 

56. Va.—Southern Bell Tel. & Tel. 
Co. V. Harrisonburgr, 69 S.E. 348, 
111 Va. 494, 31 L.R.A.,N.S.. 327. 

37 C.X p 249 note 38. 

57. Ala.—-Weil v. State, 52 Ala. 19. 

58. Tenn.—State v. Tennessee 
Finance Co., 269 S.W. 1119. 3.52 
Tenn. 45. 

SSagle txaoisactloiL 

Under such circumstances a few 
transactions, or even a singrle trans¬ 
action, may fix liability.—State v. 
Tennessee Finance Co., supra. 

59. N.Y.—Arnold v. Ford. 65 K.T.S. 
528, 53 App.I>iv. 25. 

Levy ajid assessment of license tax 
see infra $49. 

60l Ariz.—O’Neil v. United Produc¬ 
ers & Consumers Co-Op., It'S P.2d 
645, 57 Ariz. 295. 

37 C.X p 249 note 50. 

An indepaadeut contractor, holding 
himself out to be employed by others 


for a charge, is subject to license tax 
imposed by statute or ordinance for 
engaging m his business, but mere 
ser\i’ant or employee of another is 
not subject to license tax for engag¬ 
ing in master’s or employer’s busi¬ 
ness.—State ex rel. Dawes v. Nelson, 
20 So.2d 394, 155 Fla. 399. 

A distributor of TnagBsimwi among 
news dealers in city under contracts 
with magazine publishers was liable 
for city gross receipts tax on trans¬ 
actions in distributor’s distribution 
department, where evidence warrant¬ 
ed comptroller’s conclusion thaz dis¬ 
tributor received fund in controversy 
for its own account rather than as 
agent for publishers.—Interborough 
News Co. V. McGoldrick, 27 N.R2d 
428, 283 N.T. 49. 

6L Ga.—Braddy v. City of Macon, 
22 SE.2d SOI, 194 Ga. 871—Under¬ 
writers SaU-age Co. of New York v. 
City of Atlanta, 163 S.R 893, 174 
Ga. 678. 

37 C.J. p 249 note 51. 

62. Ga.—^Wrought Iron Range Co. 
V. Johnson. 11 S.R 2’33, S4 Ga. 754, 
8 L.R.A. 273. 

37 C.X p 249 note 51. 

63. Ga.—Rome t. McWilliams, 52 
Ga. 251. 

Maxiied womaa 

Where separate estate of married 
woman was invested in business op¬ 
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erated by partnership, and wife could 
not enter into partnership relation, 
judgment in favor of state for gaso¬ 
line taxes, as against wife was held 
erroneous—^%%>.ght v. State. Tex.Civ. 
App., 71 S.W 2d 352, 

64. La,—^Hart t. Beauregard, 22 La. 
Ann. 23S. 

65- Ky.—^Wilson City of Lexing¬ 

ton, 49 S.W. 806, 105 Ky. 765, 2ft 
Ky.L. 1593, rehearing denied 60 
S.W. 834, 20 Ky.L. 19S0. 

Miss,—Carter v. State, 60 Miss. 456. 
Persons protected by license of busi¬ 
ness see supra § 42. 

86- Alaska—Territory v. Meyers, 7 
Alaska 114. 

Or—Lyons v. Gram, 223 P. 739, 110 
Or. 513. 

37 C.X p 249 note 47. 

Partnership practicing law see Attor¬ 
ney and Client § 55. 

67. Cal.—Meyer v. Larkin, 3 Oak 
403. 

6A La.—^Portland Syndicate v. Bel- 
chic & L^key Gas Co,. 1 La.App. 
5S6. 

69. U.S.—Kansas City, Mo., t, John¬ 
son. C.C.AMo., 70 F.2d 360 , cer¬ 
tiorari denied Johnson r. Kansas 
City, Mo.. 55 S.Cft. 298, 293 V.B. 
617, 79 LuEd. 706 . 

Ariz.—White t. Moore, 46 P.2d 1677 . 
46 Aril- 46 . , 
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^1) Sales Tax ^ 

Under some sales tax statutes, the tax has been 
held to be on the seller, under others on the purchaser; j 
but whether regarded as a tax on the seller or on the j 
purchaser the tax is generally collectabie from the seller, i 

In determining whether a sales tax is a tax on the I 
seller or on the purchaser, the test is not whether | 
the purchaser bears the economic burden of the , 
tax, but whether the law in terms imposes the tax ; 
on him or merely requires him to pay it in the | 
same manner that he pays the other costs of the 
seller."^ Where the seller is authorized or required 


to collect the tax from the purchaser, the consumer 
is the final burden bearer,and in that sense the 
tax is a consumer’s tax.'^^ 

Under the particular language and terms of some 
statutes, it has been held that the tax is on the sell- 
er"3 although it is contemplated that he pass it on 
to the purchaser,74 and that the statute does not 
impose on the purchaser any obligation to the tax¬ 
ing authority,75 so that the taxing authority could 
not collect from the purchaser if the seller failed to 
do S0.76 It has been held that the tax is on the 


7a Fla.—U. S. V. Lee, 13 So.Cd 919, j 
153 Fla. 94. | 

71, Ala.—State v. Woods. 5 So.2d j 
732, 242 Ala. 1S4—Graybar Electric | 
Co. V. Curry, 1S9 So. 1S6, 235 Ala. 
116, affirmed 60 S.Ct. 139, SOS U.S. 
513, S<4 L.Ed. 437, rehearing denied 
eo S.Ct !>59. 308 U.S. 63S. S4 L.Ed. 
530, 

7SL Ala.—Graybar Electric CJo. v. 
Curry, supra, 

73. U.S.—In re Davis Standard 
Bread Co.. D.C.Cal., 46 F.Supp. S41, 
affirmed. C.C A., State Board of 
Equalization of State of California 
V. Boteler. 131 F.2d 386—Texas Co. 

V Wilkinson, D.C.La., 21 F.Supp. 
77L 

Cal.—Richfield Oil Corp. v. State 
Board of Equalization, 163 P.2d 1, 
27 Cal 2d 150, reversed on other 
grounds 67 S.Ct. 156. 329 US. 69, 

91 L.Ed. -, mandate conformed 

to, 176 P.2d 372—De Arj’an v. 
Akers. S7 P.2d 695. 12 Cal.2d 781. 
certiorari demed Aryan v. Akers, 
60 S.Ct 101. 308 U.S, 5S1, 84 L.Ed. 
487—^National Ice & Cold Storage 
Co. of California v. Pacific Fruit 
Express Co., 79 P.2d 380, 11 Cal.2d 
2S3—^Western Lithograph Co. v. 
State Board of Equalization, 78 P. 
2d 731, 11 Cal.2d 15$. 117 A-L.R. 
838—^M. G. West Co. t. Johnson, 
66 P.2d 1211, 20 Cal.App.2d 95, cer¬ 
tiorari denied and appeal dismissed 
Johnson v. M. G. West Co., 58 S. 
rt. 45. 302 U.S. 638. 82 L.Ed. 497. 
rehearing denied 58 S.Ct 525, 303 
U.S. 666, 82 li-Ed, 1123—^People v, 
H rtkert’s of Los Angeles, Inc,. 39 
P.2d S29. 3 CaLApp.2d 482—Brandt- 
jen & Kluge v, Fincher, 111 P.2d 
979, 44 Cal.App,2d Supp. 939. 

Colo.—Miller ▼. People, 230 P. 603, 
76 Colo. 157, 39 A.L.R. 269. 

Fla.-U. S. T. Lee. 13 So.2d 919, 153 
mtu 94. 

Ill.—Svithiod Singing Club v. McKib- 
bin, 51 X.B.2d 550, 384 Ill 493— 
People's Drug Shop v. Moysey, 51 
X.E.2d 144, 3S4 III. 2S3. 

Minn .—Ameson v. W. H. Barber Co., 
297 X.W. 335, 210 Minn. 42. 

Mo.—State ex rel. Winn v. Banks, 
145 S,W.2d 362, 346 Mo. 1177. 


74. U.S.—In re Davis Standard 
Bread Co., D.C.Cal, 46 F.Supp. S41, 
affirmed, C.C.A., State Board of 
Equalization of State of California 
V. Boteler, 131 F.2d 3S6. 

Cal.—De Aryan v. Akers, 87 P.2d 
695, 12 Cal.2d 781. certiorari denied 
60 S.Ct 101, 308 U.S. 581, 84 L Ed. 
4S7—People v. McDuffie, 79 P.2d 
3S6, 11 Cal.2d 3SS. appeal dismissed 
Richfield Oil Company v. People 
of State of California, 59 S.Ct. 98, 
305 U.S. 560, «'3 L.Ed. 353—^People 
V, Herbert’s of Los Angeles, Inc, 
39 P.2d 829, 3 Cal.App.2d 4S2— 
Brandtjen & Elluge v. Fincher, 111 
P.2d 979, 44 qal.App.2d Supp. 959. 
Colo.—Miller v. People, 230 P. 60S, 
76 Colo. 157, 39 A.L.R. 269. 

Fla.—U. S. V. Lee, 13 So.2d 919, 153 
Fla. 94. 

Ill.—Svithiod Singing Club v. McKib- 
bin, 51 N.B.2d 550, 384 Ill. 493— 
Sebastian v. School Directors of 
School District Xo. 103, Montgom¬ 
ery County, 47 X.E.2d 121, 317 Ill. 
App. 524—^People’s Drug Shop v. 
Moysey, 45 N.E.2d 978, 317 Ill.App. 
370, affirmed 51 N.E.2d 144, 384 Ill. 
283. 

Minn.—Ameson v. W. H. Barber Co., 
297 X.W. 335, 210 Minn. 42. 

Mo.—State ex rel. Winn v. Banks, 
145 S.W.2d 362, 346 Mo. 1177. 

N.D.—Standard Oil Co. of Indiana, v. 
State Tax Com'r, 299 X.W. 447, 71 
N.D. 146, 135 A.LR. 1481. 

Tbx listed separately from rest of 
price 

U.S.—Texas Co. v. Wilkinson, D.C. 

La., 21 F.Supp. 771. 

Cal .—W estem Lithograph Co. v. 
State Board of Equalization, 78 P. 
2d 731, 11 CaL2d 156, 117 A,L.R. 
838. 

La.—State v. Standard Oil Co. of 
Louisiana, 132 So. 531, 190 La. 338. 

Estoppel I 

Fact that retail dealer collected! 
amount of gasoline tax as a special 
item from those purchasing gasoline | 
at filling station did not necessarily i 
Indicate that dealer considered tax; 
as a consumer tax and did not estop I 
dealer to claim that tax was in fact; 
an excise tax,—^State v. Standard Oil 
Co. of Louisiana, supra. I 
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75. U S.—In re Xewland, D.C.Pa, 32 
F.Supp. 592, affirmed, CC.A., 116 
F.2d 165—^Texas Co, v. Wilkinson, 
D.C.La,, 21 F.Supp. 771. 

Cal.—Richfield Oil Corp. v. State 
Board of Equalization, 163 P.2d 1, 
27 Cal.2d 150, reversed on other 
grounds 67 S.Ct. 156, 329 U.S. 69, 

91 L.Ed. -, mandate conformed 

to 176 P.2d 372—De Aryan v, Ak¬ 
ers, 87 P.2d 695, 12 Cal.2d 781, cer¬ 
tiorari denied 60 S.Ct. 101, 308 U.S 
5S1, 84 L.Ed. 487—National Ice & 
Cold Storage Co. of California v. 
Pacific Fruit Express Co., 79 P.2d 
3SO, 11 Cal.2d 283—Western Litho¬ 
graph Co. V. State Board of Equali¬ 
zation, 78 P.2d 731, 11 Cal.2d 156. 
117 A.L.R. 838—People v. Herbert's 
of Los Angeles Inc., 39 P.2d 829, 3 
Cal.App.2d 482—^Brandtjen & Kluge 
V. Fincher, 111 P.2d 979, 44 Cal. 
App. 2d Supp. 399. 

Fla.—U. S. V. Lee, 13 So.2d 919, 153 
Fla. 94. 

III.—Svithiod Singing Club v. McKib- 
bin, 51 X.E.2d 550, 384 Ill. 493. 

CkiZLsnmer not taxpayer 

Under statute imposing three per 
cent tax on retail sales, a consumer 
who was charged fifteen cents plus 
one cent because of sales tax for 
fifteen-cent article could not object 
to one-cent charge on ground that re¬ 
tailer would have to pay hut four and 
one-half mills tax on the sale since 
tax was on seller, not on buyer.— 
De Aryan v. Akers, 87 P.2d 695, 12 
Cal.2d 781, certiorari denied 60 S.Ct. 
101, 308 U.S. 581, 84 L.Ed. 487, 

Purchaser is not liable for tax as 
such 

Ill.—^People’s Drug Shop v. Moysey. 
4*5 N.E.2d 978, 317 IlLApp. 370, af¬ 
firmed 51 N.E.2d 144, 384 IlL 283. 

76. U.S.—^In re Newland, D.C.Pa., 32 
F.Supp. 592, affirmed, C.OA-, 115 F. 
2d 165, 

Subrogation 

Seller who paid tax was not subro¬ 
gated to rights of commonwealth, 
since under statute distributors alone 
were liable to commonwealth for the 
tax and commonwealth, reserved no 
remedy against consumers.—In rt 
Newland, supra. 
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seller where the law authorizes, but does not re¬ 
quire, him to pass it on to the purchaser,"* but it 
has also been held that the tax is on the seller even i 
though he is required to collect it from the pur- ' 
chaser."^ The fact that the statute makes the sell¬ 
er a fiduciary with respect to any funds he collects 
from purchasers because of the tax has been held 
not to prevent the tax from being one imposed on 
the seller."^ Where the tax is held to be on the 
seller, it has been held that he may assert the in¬ 
validity of the tax.S® 

Under the particular terms and language of oth¬ 
er statutes, it has been held that the tax is on the , 
purchasers^ even though the seller is liable to the j 
tax authorities for its collection.^s Such is gener- ^ 


§ 47 

ally the construction of the statute where tiiu ^^llcr 
is required to add the amount of the tax to the sca 
ing price and collect it from the purchaser.^” How¬ 
ever, a statute has been construed as imposing the 
tax on the purchaser although the seller has the 
right to absorb the tax.^^ The purchaser who is 
subjected to the tax under such statute is the person 
who orders and pays for the goods if the sale is for 
cashes or who is legally obligated to pay for them 
if the sale is on credit.^® It has been held that, un¬ 
der such statutes, the seller is not the taxpayer.^^ 

Whether regarded as a tax on the seller or on the 
purchaser, such taxes are generally collectable from 
the dealer or seller,-^ even though the statute does 
not expressly designate the persons or class of per- 


77. Fla.—U. S. V. Lee, r3 So.2d 919. 
153 Fla. 94. 

7a Ala.—Doby v. State Tax Com¬ 
mission, 174 So. 233, 234 Ala. 150. 

79. iliim.—Arneson v. W. H. Bar¬ 
ber Co., 297 N.W. 335, 210 Minn. 
42. 

80. Wash.—State v. Matson Co., 47 
P.2d 1003, 182 Wash. 507. 

Seller’s right to: 

Enjoin collection of illegal sales 
tax see infra § 58. 

Refund or recovery of illegal sales 
tax see infra 5 67. 

81. U.S.—Monamotor Oil Co. v. 
Johnson, D.C.Iowa, *3 F.Supp. 189, 
affirmed 54 S.Ct, 57o, 292 U.S. 83, 
78 L.Ed. 1141. 

Ala.—State v. Woods, 6 So.2d 732, 
242 Ala. 184. 

Aris.—Texas Co. v. State, 254 P. 1060, 
31 Ariz. 485, 53 A.L.R. 258. 
golo.—Bedford v. Colorado Nat, Bank 
of Denver. 91 P.2d 469, 104 Colo. 
311, followed in Colorado Nat. Bank 
of Denver v. Bedford, 98 P.2d 1120, 
104 Colo. 311, affirmed 60 S.Ct. 800, 
310 U.S. 41, 84 LuEd. 1067. 

Ky.—Breaux Ballard y. Shannon, 112 

5. W.2d 996, 271 Ky. 553—City of 
Covington v. State Tax Commis¬ 
sion. 77 S.W.2d 386, 257 Ky. ‘84. 

Mo.—School Dist. of Kansas City v. 

Smith. Ill S.W.2d 167, 342 Mo. 1. 
N.C.—Leonard v. Maxwell, 3 S.B,2d 
316, 216 N.C. 89, appeal dismissed 
$0 S.Ct, 175, 308 U.S. 516, 84 L.Ed. 
439. 

N.D.—Voss v. Gray, 298 N.W. 1, 70 
N.D. 727—Federal Land Bank of 
St. Paul V. Bismarck Lumber Co., 
297 N.W. 42, 70 NJ>. 607, reversed 
on other grounds 62 S.Ct. 1, 314 U. 

6. 95, 86 L.Ed. 65—Jewel Tea Co. 
V. State Tax Com'r, 293 N.W. 886, 
70 N.D. 229. 

Ohio.—State ex rel. Foster v. Evatt, 
56 N.E,2d 266, 144 Ohio St. 65, cei^ 
tioran denied 65 S.Ct. 1026. 324 
U.S. 878. 89 L.Ed. 1430, rehearing 
denied 65 S.Ct. X402, 325 U.S. 394, 
89 LEd. 2005. 


Pa.—City of Philadelphia v. Hemel 
Motors, 16 A.2d 761, 142 Pa.Super. 
493. 

S.D—State v. Sankey, 299 N.W. 235, 
6S SD. 127. 

Utah.—E. C. Olsen Co. v. State Tax 
Commission, 16S P.2d 324. 

82. U.S.—^Monamotor 0.1 Co. v. 
Johnson, D.C.Iowa, 3 F.Supp. IS9, 
affirmed 54 S.Ct- 575, 292 U.S. S6, 
78 L.Ed. 1141. 

Ky.—City of Covington v. State Tax 
Commission, 77 S.W.2d 3S6, 257 
Ky, S4. 

Mo —School Dist, of Kansas City v. 
Smith, 111 S.W.2d 167. 342 Mo. 21. 

N.D.—Voss V. Gray, 298 N.W. 1, 70 
N.D. 727—Federal Land Bank of 
St. Paul V. Bismarck Lumber Co., 
297 N.W. 42, 70 N.D. 607, reversed 
on other grounds 62 S.Ct. 1, 314 U. 
S. 93, 86 L.Ed. 65—^Jewel Tea Co. v. 
State Tax Com’r, 293 N.W. 386, 70 
N.D. 229. 

Ohio.—State ex rel. Foster v. Evatt, 
56 N.E.2d 265, 144 Ohio St. 65, cer¬ 
tiorari denied 65 S Ct. 1026, 324 
U.S. 878, 89 L.Ed. 1430, rehearing 
denied 63 S.Ct. 1402, 825 U.S. 894, 
89 L.Ed. 2005. 

S.D.—State v. Sankey, 299 N.W. 235. 
68 S.D. 127. 

83. U.S.—State of Alabama v. King 
& Boozer, Ala., 62 S.Ct. 43, 314 U. 
S. 1, 86 L.Ed. 3. 140 A-L.R. 615. 

Ky,—City of Covington v. State Tax 
Commission. 77 S.W.2d 386, 257 

Ky. 84. 

N.Y.—Sterling Bag Co. v. City of 
New York. 4 N.Y.S.2d 521. 168 Mlsc. 
179, affirmed 11 N.Y.S.2d 297, 256 
App.Div. 645, affirmed 22 N.E.2d 
369. 281 N.Y. 269. 

N.D.—^Jewel Tea Co. v. State Tax 
Com’r. 293 N.W. 386. 70 N.D. 229. 

86. Utah,—Bird & Jex Co. v. Ander¬ 
son Motor Co., 69 P,2d 510. 92 Utah 
493. 

85. U.S.—State of Alabama v. King 
& Boozer, .Ua,, 62 S.Ct. 43, 314 U. 
S. 1, 86 L,Ed. 3, 110 AL.R. 615. 
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86. U.S.—State of Alabama ▼. King 
& Boozer, supra, 

Federal contractor 
IXTiere federal government entered 
into cost-plus contract which provid¬ 
ed that the government should reim¬ 
burse contractors for all actual ex¬ 
penditures in performance of work 
and provided that title to all work 
should be in the government, and 
lumber was sold and delivered on or¬ 
der of contractors which stipulated 
that government should not be bound 
to pay for it, contractors and not the 
government were the purchasers of 
the lumber and as such were subject 
to the tax, and were not relieved of 
liability either because contractors 
in a general sense were acting for 
the government, or because economic 
burden of tax would be shifted to the 
government because of its contract to 
reimburse the contractors.—State of 
Alabama v. King & Boozer, supra. 

87. Mo.—'School Dist. of Kansas 
City v. Smith, 111 S W.2d 167. 342 
Mo. 21. 

Ohio.—State ex rel. Foster v. Evatt, 
56 N.E.2d 265. 144 Ohio St. 65, cer¬ 
tiorari denied 65 S.Ct. 1026, 324 U. 
S. 878, 89 L Ed, 1430, rehearing de¬ 
nied 65 S,qt. 1402, 325 U.S. 894, 89 
UEd. 2005. 

Pa.—Commonwealth v. Kaplan, 166 
A. 883, 311 Pa. 539. 

Zb. a limited sense, the seller is a 
taxpayer and his liability is a tax.— 
Bedford v. Colorado Nat. Bank of 
Denver, 91 P.2d 469, 104 Colo. 311, 
follo’wed in Colorado Nat. Bank of 
Denver v. Bedford, 9S P.2d 1120, 105 
Colo. 373, affirmed 60 S.Ct. SOO, 3X0 
U.S. 41. 84 L.Ed. 1067. 

88l U.S.—State of Louisiana v. At¬ 
las Pipeline Corporation, D.CXIja., 
33 F.Supp. 160. 

Ala.—State v. Woods, 5 So.2d 732, 342 
Ala. 184. 

Minn.—Arneson v. W. H. Barber Oot* 
297 N.W. 335, 210 Mian. 42, 

Ohio.—State ex ret. Fbster v. Millar, 
25 N.E.2d 636, 136 Ohio SA l»i. 
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soas^prfrwhora the tax is levied,*® and the seller is 
J^arSle for the tax whether or not he collects it from 
the purchaser,®® and his liability is not dependent 
on whether the enterprise or business is profitable 
or successful.®^ Under some statutes a seller or 
distributor is liable for the tax even though the 
sale is not to a consumer, but to another seller or 
distributor.®- but in such case the original seller 
may be entitled to a credit or refund, as discussed 
infra § 57. 

Under a statute so providing, the purchaser of 
a business is liable for the sales tax owed by his 
predecessor and is entitled to withhold such amount 
from the purchase price.®* 


Fiduciaries; receivers; trustees. It has been 
held that a seller is liable for the sales tax whether 
he is acting for himself or as a fiduciary.®^ A re¬ 
ceiver engaged in the licensed or privileged occu¬ 
pation may be -subject to the sales tax,®* but only, 
it has been held, where the statute clearly indicates 
an intention to tax such persons.®® A receiver has 
been held to be liable for the sales tax on sales 
* made by him in conducting a business® 7 or in liq¬ 
uidating it,®S but it has also been held under some 
statutes that liquidation sales by a receiver are not 
subject to the tax.®® Under a federal statute pro¬ 
viding that a trustee in bankruptcy who conducts 
a business shall be subject to all taxes applicable 


cause dismissed 30 XJE.2d 992, 1S7 
Ohio St. 503. 

Pa.—Commonwealth ex rel. Depart¬ 
ment of Justice V. Socony-Tacuum 
Oil Co.» 32 A.2d 631, 347 Pa. 410. 
Utah.—State Tax Commission v. 
Spanish Fork, 100 P.2d 575, 99 
Utah 177, 131 A.UR S16. 

Wash.—Ob*mpic Motors v. McCros- 
key, 132 P 2d 355, 15 Wash.2d 665, 
150 A.L.R. 306. 

42 CJ. p 739 notes S5, 87, p note 
8S. 

Primary UahUity on purchasers 

Under provision of statute making 
seller responsible for collection of 
sales tax, suit for delinquent taxes 
was properly brought against seller, 
notwithstanding primary liability 
was on purchaser.—State ex rel. and 
to Use of Berra v. Sestric, 159 S.W. 
2d 7S6, 349 Mo. 1S2. 

The ireuder may be required to 
keep records of his sales to aid in 
the collection of the tax.—Obert v. 
Evatt, 59 X.E.2d 931, 144 Ohio St. 
492. 

89. Colo.—Miller v. People, 2‘30 P. 

603, 76 Colo. 157, 39 A.L.R. 269. 

42 C.J. p 739 note 86. 

9a U.S.—State of Louisiana v. At¬ 
las Pipeline Corporation, D.C,La., 
33 P.Supp. 160. 

Ala——State v. oods, *> So.2d *732, 242 
Ala 184. 

Ark.—Arkansas Power & Light Co. v. 

Roth, 104 S.W,2d 207, 193 Ark. 1016. 
Mmn.—Arneson v. W. H. Barber Co., 
297 N.W. 335, 210 Minn. 42. 

Ohio.—Cleveland Concession Co. v. 
Evatt, 56 X.E.2d 174, 143 Ohio St. 
551—State ex rel, Foster v. Miller, 
25 X.E.2d 6S6. 136 Ohio St. 295, 
cause dismissed 30 X.R2d 992, 137 
Ohio St. 503. 

Pa—Commonwealth ex rel. Depart¬ 
ment of Justice V. Socony-Vacuum 
Oil Co„ 32 A.2d 631, 347 Pa 410. 
Utah.—State Tax Commission v. 
Spanish Fork, 100 P.2d 575, 99 Utah 
177, 131 AL.R, 816. 

Wash.—Olympic Motors v. McCros- 


key, 132 P.2d 355, 15 Wash 2d 665, 
150 AL.R. 1306. 

Seller relieved ot duty of coUectiug 
tax 

Vender may be relieved of collec¬ 
tion of tax from consumer on ap¬ 
plication and on showing that it 
I would be impracticable, but vender is 
‘ not relieved from paying same 
amount of tax that would have been 
collected from consumer in event tax 
had been paid by consumer on each 
individual sale made by vender.— 
Cleveland Concession Co. v. E\’att, 56 
X.E.2d 174, 143 Ohio St. 551. 
i Kegligeuce 

Under ordinance imposing tax on 
buyer but imposing duty on seller to 
collect tax from buyer, seller's lia¬ 
bility to pay tax is absolute even 
though tax is primarily on buyer, and 
it is not necessary to establish neg¬ 
ligence in collecting the tax in order 
for the city to maintain an action 
against the seller to recover that 
W’hich seller should have collected.— 
City of Philadelphia v. Heinel Mo¬ 
tors, 16 A,2d 761, 142 Pa.Super. 493. 
9L Ariz-—^Town of Somerton v. 

Moore, 119 P.2d 2-39, 58 Anz. 279. 
92. Miss.—Mize v. Republic Oil Re¬ 
fining Co., 24 So.2d 741. 

93: Pa.—Commonwealth ex rel. De¬ 
partment of Justice V. Socony-Vac¬ 
uum Oil Co., 32 A.2d 631, 347 Pa. 
410. 

Subsequent assessment 

The fact that purchaser withheld 
from price amount of sales taxes 
shown by records of sellers and state 
board did not relieve purchaser from 
liability for additional taxes subse¬ 
quently assessed against sellers, as 
purchaser could have required seller 
to produce board's receipt for taxes 
paid or certificate that no t€Lxes were 
due before paying purchase price.— 
People V. Buckles, 134 P.2d 8, 57 Cal. 
App.2d 76. 

Purchase by subsidiary 
Parent corporation, having agreed 
to pay taxes legally chargeable to 
subsidiary by reason of subsidiary's 
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acquisition of business and property 
of any dealer in consideration of is¬ 
suance of a distributor's permit to 
subsidiary without charging penalties 
for sale of goods by subsidiary with¬ 
out such permit, was liable for taxes 
owed by corporation whose assets 
subsidiary purchased without requir¬ 
ing a certificate showing payment of 
taxes, if such assets were purchased 
from corporation and not from a co¬ 
partnership which allegedly owned 
the corporation.—Commonwealth ex 
rel. Department of Justice v. Socony- 
Vacuum Oil Co., 32 A.2d 631, 347 Pa. 
410. 

Purchase of fixtures 
Purchasers of fixtures and equip¬ 
ment and not of seller's business did 
not become seller’s successors in the 
business so as to become liable for 
retail sales taxes subsequently levied 
which seller should have paid and 
which purchaser failed to withhold 
from purchase price.—People v. Ga¬ 
briel, 135 P.2d 378, 57 Cal.App.2d 78S. 

94. X.T.—^People ex rel. Weber & 
Heilbroner v. Graves, 291 X.Y.S. 
354, 249 App.Div. 49. 

95. Utah—Bird & Jex Co. v. Ander¬ 
son Motor Co., 69 P.2d 510, 92 Utah 
493. 

9S. U.S.—In re Flatbush Gum Co.. 
C.C.A.N.Y., 73 P.2d 283, certiorari 
denied People of State of New York 
V. Arnold, 55 S.Ct. 509, 294 U.S. 713, 
79 L.Ed. 1247. 

97. U.S.—^Kansas City, Mo., v. John¬ 
son, C.C.A.MO-, 70 P.2d 360, certio¬ 
rari denied Johnson v. Kansas City, 
Mo., 56 set 208, 293 U.S. 617, 79 
L.Ed. 706. 

Utah.—^Archer v. Amovitz, 70 P.2d 
462, 92 Utah 549. 

98: Utah.—Bird & Jex Co. v. Ander¬ 
son Motor Co., 69 P.2d 510, 92 
Utah 493. 

99- U.S.—In re Flatbush Gum Co., C. 
aA.X.Y., 73 P.2d 283, certiorari de¬ 
nied People of State of New York 
V. Arnold, 55 S.Ct. 509, 294 U.S. 71*3,- 
79 L.Ed. 1247. 
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to such business as though it were conducted by an 
individual or a corporation, a trustee in bankruptcy 
has been held to be subject to a sales tax statute if 
he operates the bankrupt’s business,^ but not if he 
merely liquidates it.2 Aside from such statute, a 
receiver or trustee in bankruptcy has been held to 
be^ or not to be^ within the terms of a sales tax 
statute. The trustees of a ^lassachusetts business 
trust are personally liable for a sales tax levied on 
the business of which they are trustees.® 

(2) Use Tax 

Under use tax statutes the primary liability for the 
tax is on the purchaser. 

Under a use tax statute, which is complementary 
to a sales tax and is designed to reach such sales 
and purchases as are not reached by the sales tax, 
the primary liability is on the purchaser;® statu¬ 
tory provisions requiring the seller to collect the tax 
and pay it over to the taxing authority do not shift 
the burden of the tax from the purchaser to the 
seller,'^ nor do they relieve the purchaser from 
the primary liability unless he pays the tax to the 
seller.® Where the seller pays the tax without hav¬ 
ing collected from the purchaser, the purchaser’s 
liability for the tax is extinguished,® but the law 
will imply an obligation on the purchaser’s part to 
reimburse the seller.^® 

(3) Severance Tax 

Under a statute imposing a tax on the privilege of 


severing natural resources. It has been held that the tax 
is on the severer, but may under some circumstances be 
collectable from hb purchaser. 

Under statute imposing a privilege tax on the 
severance of natural resources from the soil or wa¬ 
ter, it has been held that the tax is on the severer, 
but under certain circumstances the person to whom 
he sells is required to deduct the tax from the pur¬ 
chase price and remit it to the tax authorities, as 
discussed infra § 52, and in such case the purchas¬ 
er is liable for the tax even if he fails to deduct 
iti2 

c. Waiver and Estoppel 

As a genera! rule the tax authorities cannot dis¬ 
charge a person's liability for a license tax by waiver or 
estoppel. 

As a general rule the tax authorities cannot dis¬ 
charge a person’s liability for a license or privilege 
tax by waiver or estoppel.^® Thus it has been held 
that the promulgation by the tax ofhcials of a reg¬ 
ulation, rule, or ruling under -which the taxpayer 
would not be liable for the tax does not waive the 
liability or estop the collection of the tax where the 
regulation or ruling is invalid.^^ The administra¬ 
tive practice of the tax officials in failing to at¬ 
tempt to collect the tax for a number of years does 
not bar proceedings to collect the tax for such pe¬ 
riod as is not excluded by the statute of limita¬ 
tions.^® The proper official has been held to have 
the power to fix the tax at the amount authorized 


1- TJ.S.—state Board of Equali2a3.- 
tion of State of California v. Botel- 
er, C.CjV.CaL, 131 F.2d 386. 

& U.S.—State Board of Equalization 
of State of California v. Boteler, 
supra. 

3- N.Y.—^People ex re! Weber & 
Heilbroner v. Graves, 291 i^-.Y.S. 
354. 249 App.Div. 49. 

^ U.S.—In re Messenger's Mer¬ 
chants Lunch Rooms, C.C.A.I11,, 85 
P.2d 1002. 

5. Cal.—^People v. Sischo, «87 P.2d 
862, 31 Cal.App.2d 345, 

6. Cal.—Brandtjen & Kluge v. 
Fincher, 111 P.2d 979, 44 CaLApp.2d 
Supp. 939, 

Utah.—^Pord J. Twaits Co. v. Utah 
State Tax Commission, 148 P.2d 
343, 106 Utah 343. 

■7. Cal,—^Brandtjen & Kluge v- 
Fincher, 111 P.2d 979. 44 Cai.App.2d 
Supp. 939, 

8. Cal.—Brandtjen & E3uge t. 
Fincher, supra* 

Utah.—Ford J. Twaits Co. v. Utah 
Sales Tax Commission, 148 P.2d 
343, 106 Utah 343. 

Cal.—^Brandtjen & Kluge v. 


Fincher, 111 P.2d 979, 44 Cal.App. 
2d Supp. 939. 

10, Cah—Brandtjen & Kluge T. 
Fincher, supra. 

IL La.—^State v. J. W. Jeffries Lum¬ 
ber Co., 192 So. 86, 193 La. 646. 

12. La.—State v. Standard Oil Co. 
of Louisiana, 178 So. 601, 1S8 La. 
9-78. 

13, Ariz.—^Arizona State Tax Com¬ 
mission V. Prank Harmonson Co, 
Metal Products, 163 P.2d 667. 63 
Ariz. 452. 

Ark,—Cook v. Wilson, 187 S.W.2d 7, 
208 Ark. 459, affirmed in part and 
reversed in part on other grounds 
Wilson V. Cook, 66 S.Ct. 663, 327 
U.S. 474. 90 L.Ed. 793. mandate con¬ 
formed to and recalled in part 193 
S.W.2d SIS. 

Ga.—Standard Oil Co. of Kentucky v. 
State Revenue Commission. 176 S. 
R 1. 179 Ga. 371. 

La.—State v. Menfee Motor Co., 139 
So. $1, 18 La.App. 694. 

Tex.—Central Power & Light Co. v. 
State, Civ.App.. 165 S.W.2d 920, er¬ 
ror refused, appeal dismissed Cen¬ 
tral Power & Light Co. v. State of 
Texas, 63 S.Ct. 1033, 319 U.S. 727. 
87 L.Ed. 1691, 


Accord and sa-feisfactioB. 

The state's right to gasoline ex¬ 
cise tax could not be waived by 
agreement between employee of state 
tax department and a distributor in 
the nature of an accord and satis¬ 
faction.—State V. Penn Oak Oil A 
Gas, W.Va., 36 S.R2d 595, 

Time to file report 

State cannot be estopped to collect 
taxes due it because of acts of super¬ 
intendent of public accounts in mis¬ 
leading taxpayer as to time in which 
to file report.—State v. Mahr, La. 
App., 151 So. 907. 

14. Anz.—Crane Co. v. Arizona State 
Tax Commission, 163 P.2d 656, 63 
Ariz. 426. 

Ark.—Cook v. Wilson, 187 S.W.2d 7, 
208 Ark. 459, affirmed in part and 
reversed in part on other grounds 
Wilson V. Cook, 66 S.Ct, 663, $27 
U.S. 474, 90 LEd. 793. mandate 
conformed to and recalled in part 
193 S.W.2d SIS. 

Ga.—Standard Oil Co. of Kentncky v. 
State Revenue Commission. 17C S. 
R 1, 179 Ga. ni. 

15. AiIl--C ook r. Wll90i^ Uf aw. 
2d 7, 208 Ark. 459, afiSmaed la part 
and reversed in part aa other 
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draw interest tmless so provided by the statute,^5 
and this rule has been applied where the taxpayer 
procured a court order enjoining the collection of 
the tax,3€ but a court of equity may, in its discre¬ 
tion, require the payment of interest in enjoining 
the collection of a tax.^" 

b. Sales and Use Taxes 

The amount and computation of a tax on sales or 
measured by sales or gross receipts are governed by the 
statute. 

The amount and computation of the tax on sales 
or measured by gross receipts or sales are gov- 
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emed by the statute.^® The medium of patment 
used in making the purchase or sale is immaterial in 
determining the amount of the tax the sale price 
on which the tax is computed is not limited to that 
part of the price paid in money.Thus, where the 
sale is for money and goods, the purchase price is 
computed by adding the value of the goods to the 
amount of moneyunless the sale is for a price ex¬ 
pressed in money, in which case the tax is computed 
on that amount and not on the true value of the 
goods accepted in full or part pa3"ment of the pur¬ 
chase price .^2 Under some statutes the tax is com¬ 


as. U S —^Dravo Contracting Co. v. 
James. CCA.W.Va.. 114 F.2d 242. 
147 A.L..R. 135, certiorari denied 61 
set. 450, 312 ITS. 67S. S5 L.Ed. 
1117, rehearing denied 61 S.CL 620, 
312 V.S, 714, So LEd. 1144. 

Wash,—State v. Pacific Telephone & 
Telegraph Co., SO P.2d ISO, 195 
Wash. 244. 

Interest as a form of penalty see in¬ 
fra ?§ 62-65. 

36. Wash—State v- Pacific Tele¬ 
phone & Telegraph Co., supra. 

37. U.S,—Dravo Contracting Co. v. 
James, CC.AW.Va., 114 F.2d 242, 
147 A Li. It. 135, certiorari denied 
61 S.Ct. 450. 312 U.S, 67S. S5 L.Ed. 
1117, rehearing denied 61 S.Ct. 620, 
312 U.S. 714, S5 L.Ed. 1144. 

Amoimt of tax not fixed 
T^Tiere assessment of prmlege tax 
on contractor was made on basis 
held to be erroneous by the supreme 
court, no action was taken by state 
officials toward assessing tax on cor¬ 
rect basis, amount of contractor’s lia¬ 
bility was not determined, and con¬ 
tractor was furnished no opportunity 
of paying the tax under protest and 
suing for recovery of illegal portion, 
it would be inequitable to charge con¬ 
tractor with interest until amount of 
tax was fixed so that contractor 
would know with certainty what 
amount he was required to pay.— 
Dravo Contracting Co. v. James, su¬ 
pra. 

3S. Mo.—State v. Hallenberg-Wag¬ 
ner Motor Co., lOS S W.2d 398, 341 
Mo. 771. 

Ohio —Cleveland Concession Co. v. 
Evatt, 56 N.E.2d 174, 143 Ohio St. 

Pa.—City of Philadelphia v. Heinel 
Motors, 16 A.2d 761, 142 Pa,Super. 
493. 

Utah.—Whitehill Sand & Gravel Co 
V. State Tax Commission, 150 P.2d 
370. 106 Utah 469. 

Wash.—-Seattle Gas Co. v. City of 
Seattle, 73 P.2d 1312, 192 Wash. 
4‘56, adhered to 77 P.2d 3S2, 192 
Wash. 456. 

ZatenuiAgling goods 

<1) A^Tiere gasoline subject to tax 
was commingled in reservoir with 


nontaxable gasoline in ratio of thir¬ 
ty per cent taxable gasoline to seven¬ 
ty per cent nontaxable gasoline, state 
tax commission was within its juris¬ 
diction in assessing tax on thirty 
per cent of all sales of gasoline, and 
seller was not authorized in treating 
sales up to seventy per cent of con¬ 
tents of reservoir as nontaxable.— 
Charleston Oil Co. v. Carter, 128 S. 
B. S. 131 S.C. 466. 

<2) Where taxpayer, which both 
produced and purchased crude oil, 
intermingling the two and refining 
the Oil so commingled, consumed in 
its own business about four per cent 
of refined products so produced, tax¬ 
payer was required to pay retail sales 
tax on that portion of its refined 
products so used by itself which was 
i equal to proportion that purchased 
I crude oil bore to total crude oil re¬ 
fined.—Union Oil Co. of California v. 
Johnson, 137 P.2d 706, 58 CaLApp.2d 
636. 

Sale of services aad goods 

An optometrist, who examines eyes 
of his patients and furnishes to them 
complete eyeglasses or lenses to fit 
the eyes for a consideration without 
fixing a separate pnee for such opti¬ 
cal accessories is liable to tax on 
the full amount received.—^Rice v. 
Evatt, 59 X.E2d 927, 144 Ohio St. 
483, 157 A.L.R. 572. 

Sale of goods, sot services 

(1) Evidence established that tax¬ 
payer sold rebuilt or reconditioned 
automobile motors and did not sell 
old motors and aftem’-ard service 
them for the purchasers, so that re¬ 
tailer’s occupation tax, required to be 
paid by taxpayer, was properly based 
on selling price of the motors sold 
by the taxpayer.—^Warshawsky & 
Co. V. Department of Finance, '36 N. 
E 2d 233, 377 Ill. 165. 

(2) Manufacturer of photo-engrrav- 
ing who delivered finished product to 
customer as piece of copper or zinc 
plate with etching or photo engraved 
thereon held subject to sales tax al¬ 
though value of metal was not more 
than two per cent of what customer 
paid.—People ex rel. Walker Engrav¬ 
ing Corporation v. Graves, 276 M'.Y. 
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. S. 674, 243 App.Div. 652, affirmed IDS 
X.E. 539, 268 N.T. ^8. 

Actual receipts 

Provision of state sales tar act 
clearly evidenced intention that sell¬ 
er should not be required to collect 
or pay such tax except on the sale 

price that he actually received._ 

Standard Oil Co. of Indiana v. State 
Tax Com’r, 299 N.W. 447, 71 N.D. 146 
135 A.L.R. 1481. 

Cost to the buyer 

Wash.—^Klickitat County v. Jenner 
130 P.2d SSO, 15 Wash.2d ‘373. 
Application of excess collections 
Under a statute imposing a two 
per cent tax on sales in excess of 
twenty five cents which the vendor 
is to collect from his purchasers, and 
a one per cent tax on sales below 
twenty five cents which the vendor 
must bear, the vendor cannot apply 
excess collections of the two per 
cent tax to payment of the one per 
cent tax.—^Walgreen Co. v. State 
Board of Equalization, Wyo., 166 P. 
2d 960, rehearing denied 169 P.2d 76. 
39. Pa.—City of Philadelphia v, 
Heinel Motors, 16 A.2d 761, 142 Pa. 
Super. 493. 

-40. Ill.—Warshawsky & Co. v. De¬ 
partment of Finance, 36 N.E.2d 233, 
377 Ill. 165. 

Mo.—State v. Hallenberg-Wagner 
Motor Co., 108 S.W.2d '398, *341 Mo. 
'771. 

Pa,—City of Philadelphia v. Heinel 
Motors, 16 A.2d ‘761, 142 Pa.Super. 
493. 

Wash.—Olympic Motors v. McCros- 
key, 132 P.2d 355, 1-5 Wash.2d 665, 
150 A.L.R. 1306. 

41. IlL—Warshawsky & Co. v. De¬ 
partment of Finance, 36 N.E.2d 233, 
•377 lU. 165. 

S.D.—^State ex reL Sioux Falls Motor 
Co. V. Welsh, 270 N.W. 852, 65 S. 
D. 68. 

Wash.—Olympic Motors v. McCros- 
key, 132 P.2d 355. 15 Wash.2d 665, 
150 A.L.R. 1306. 

42. Mich,—Montgomery Ward & Co, 
V. Fry, 269 N.W. 166, 277 Mich. 
260. 

Mo.—State v, Hallenberg-Wagner 
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by law although he previously infoi*med the taxpay¬ 
er that the tax would be less,^® Under a statute 
so providing, additional taxes for the licensed years 
cannot be claimed where the tax official has re¬ 
ceived the taxes and issued licenses for two or 
more years.^*^ It has been held that, where the 
tax was assessed and paid for a number of years 
on the basis of a classification made by the tax of¬ 
ficials, a deficiency assessment for those years can¬ 
not be imposed on the ground that the taxpayer was 
incorrectly classified,^^ 

Persons w’ho inquire of the proper officials as to 
whether they owe a license tax, and are informed 
that they do not, have been held to be relieved from 
the pa>Tnent of such a tax.^^ This, however, does 
not extend to persons w’ho make no such inquiry but 
rely on the fact that no demand has been made on * 
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them;20 at most they are relieved only from the 
payment of interest and penalties until, from, and 
after a judicial demand .21 

§ 48. Amount of Liability 

a. In general 

b. Sales and use taxes 

c. Gasoline tax 

d. Chain store tax 

a. In General 

The amount of a license tax is governed by the stat¬ 
ute imposing it and the tax must be computed In accord¬ 
ance therewith. 

The amount of the license, occupation, or priv¬ 
ilege tax is governed by the statute imposing the 
tax22 and must be computed in accordance there- 
* with.23 Under some statutes the license fee is grad- 


grounds Wilson v. Cook, 66 S.Ot. 
663, 327 U.S. 474. 90 L..Ed. 793. 
mandate conformed to ajid recalled 
in part 193 S W.2d SIS. 

Utah.—^E. C. Olsen Co. v. State Tax 
Commission, 16S P.2d 324. 

10. Ark.—Morg-an v. Johnson Coun¬ 
ty. 61 S.W.2d 68, 187 -A.rk. 582. 

17. Fla.—State ex reL Butler’s, Inc., 
V. Gay, 27 So.2d 907. 

Involuntary action 
The legislature did not intend to 
make the estoppel prohibiting officers 
accepting tendered license taxes from 
collecting additional taxes applicable 
to Involuntary action or inaction by 
the comptroller forced on him by an 
injunction.—Jackson Grain Co. v. 
LKse, 7 So.2d 143, 150 Fla. 232. 

18. Va.—Richmond Food Stores v. 
City of Richmond. 15 S.E.2d 328. 
177 Va, 692. 

19. La.—State v. C. C. Hartwell Co„ 
41 So. 444. 117 La. 144. 

ao. La,—State v. C. C. Hartwell Co., 
supra. 

ai. La.—State v. C. C. Hartwell Co., | 
supra. 

Penalties generally see infra §4 62- 
65. 

22. La.—State v. Pittsburgh Testing 
Laboratory Corporation, 13 So. 2d 
710, 203 La. 147. 

iliss.—^Wells V. Standard Oil Co„ 112 
So. 674. 147 Miss. 475. 

X.C.—Nesbltt V. Gill. 41 S.E.2d 646, 
227 N.C. 174~-Clarfc t. City of 
Greenville, 20 S.E.2d 56, 221 N.C. 
25*5. 

Pa.—Commonwealth v. American 
Stores Co, 17 Pa,I)ist. & Co. 5— 
Commonwealth v. Warner Bros. 
Theatres, 51 Dauph Co. 310. af¬ 
firmed 27 A.2d 62, 345 Pa. 270— 
Appeal of Cole Bros. & Clyde Beat¬ 
ty Circus, Inc., of Rochester, Indi¬ 
ana, Com.PL, 47 Dauph.Co, 185, 


I S.C.—Carolina Music Co. v. Query. 
I 6 S E 2d 473. 192 S.C. 308. 

S.D.—Curran v. Bowell, 220 N.W. 455, 
53 S.D. 92. 

Wash.—Seattle Gas Co. v. City of 
Seattle. 73 P.2d 1312, 192 Wash. 
456, adhered to 77 P.2d 3S2, 192 
Wash. 456. 

Validity of statute with respect to 
amount of tax see supra §§ 18, 19. 

Amount of purchases” within 
statute requiring every wholesale 
merchant to pay a license tax meas¬ 
ured by the amount of purchases 
made by him during the next preced¬ 
ing year, means the amount paid for 
what is bought, or the sum total sur¬ 
rendered in exchange for the thing 
purchased regardless of what propor¬ 
tion of that amount is taxes and 
Tvhat proportion is labor or material 
or other cost.—S. & L. Straus Bever¬ 
age Corp. V. Commonwealth, 41 S.E.2d 
76. 185 Va, 1055. 

Barrel of oil; ga3AojL 

The term “barrel of oil” in stat¬ 
ute levying a severance tax on oil 
computed at a designated number of 
cents per barrel of forty-two gal¬ 
lons, meant a barrel of oil of forty- 
two gallons of two hundred thirty- 
one cubic inches, and did not mean 
a barrel of oil as that term was un¬ 
derstood and adopted in the oil in¬ 
dustry for the purchasing and sell¬ 
ing of oil; the word “gallon” meant 
a standard gallon of two hundred 
thirty-one cubic inches.—State v. 
Standard Oil Co. of Louisiana, 178 
So. 601, 188 La. 978. 

as. Ala,—^State v. Qable-Burton Pi¬ 
ano Co., 150 So. 704, 227 Ala, 399. 
La.—State v. Sinclair Refining Co., 
196 So. 349, 195 Lju 288, ;^peal 
dismissed Sinclair Refining Co. v. 
State of Louisiana, 61 S.Ct. '39, 311 
U.S. 609, 85 LEd. 386~-State v. 
Whitehead Motor Co., 156 So. 228, 
ISO La. 221—State v. Heymann, 151 
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So. 901, 17*8 La, 479—State ex rel 
Werner v. Hughes, 129 So. 867 
170 La. 847. 

Minn.—State ex rel. Burnquist v. 
Commissioner of Taxation, 295 X- 
W. 652, 209 Minn. 150—'State ex 
rel. Corrigan, McKinney Steel Co. 
V. Wallace. 264 N.W. 773, 196 Minn 
199. 

Miss.—^Wells V. Standard Oil Co., 112 
So. 674, 147 Miss. 475. 

Mont.—State v. Yale Oil Corporation 
of South Dakota, 295 P. 265, 
Mont. 506, appeal dismissed YcUe 
Oil Corporation of South Dakota 
V. State of Montana, 52 S.Ot 139, 
284 U.S. *589, 76 L.Ed. 508. 

Ohio.—Cleveland Concession Co. v. 
Evatt, 56 N.E.2d 174, 143 Ohio St. 
551—Gray Khox Marble Co. of 
iCnoxville, Tenn. v. Evatt 16 Ohio 
Supp. 151. 

Or.—^Winston Bros. Co. v. Galloway, 
121 P.2d 457, 168 Or. 109. 

Pa.—Appeal of Beaver County Co-op, 
Ass’n, ISO A. 98, 118 Pa-Super. 305 
—Commonwealth v. Warner Bros. 
Theatres, Com.Pl., 51 Dauph.Co. 
310, affirmed 27 A.2d 62, *345 Pa- 
270—Stephano Bros. v. Hamilton, 
Com.Pl., 48 Dauph.Co. 439—Appeal 
of Cole Bros. & Clyde Beatty Cir¬ 
cus, Inc., of Rochester, Indiana, 
Com.Pl., 47 Dauph.Co, 185. 

Utah.—State Tax Commission v. As¬ 
sociated Oil & Gas Co., 100 P.2d 
966, 98 Utah 474. 

Va.—S. & L. Straus Beverage Corp. 
V. Commonwealth, 41 S.B.2d 76, 185 
Va- 1055—Great Atlantic & Pacific 
Tea Co. v. City of Richmond, 33 S. 
R2d 795, 183 Va. 931. 

Wash.—^Pacific Telephone & Tele¬ 
graph Co. V. City of Seattle, 21 P. 
2d 721, 172 Wash. 649, affirmed 64 
S.Ct 3S'3, 291 U.S. 300, 78 L.Ed. 
810. 

Wyo.—Walgreen Co. v. State Board 
of Equalization, 166 P.2d 960, re¬ 
hearing denied 169 P.2d 76. 
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ited according to the number of employees,** the ; 
olume of business, *5 and the location of the prem- i 

,CS.26 ! 

1 

Primarily the amount of the fee or tax for which 
licensee is liable is the full amount prescribed for 
le license period for the particular occupation or 
rivilege in which he is engaged,27 and a valid li- 
snse cannot be issued for a fee less than that pre- 
:nbed and the fact that the license is issued for 
‘ss than the amount prescribed, through ignorance 
r inadvertence of the officials, does not absolve 
It licensee from paying the legal fee.29 In the ab- 
mce of a provision for a pro rata license, a per¬ 
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son taking out a license must pay the full amount 
prescribed even though he takes out his license aft¬ 
er the beginning of the license year-® or discontin¬ 
ues his business before the expiration of such 
year.31 Under some statutes and ordinances, how¬ 
ever, a pro rata fee may be charged where the li¬ 
cense is issued for only a given portion of a year^^ 
or the licensee discontinues his business before the 
expiration of the year;33 and a person may not be 
subject to any taxation for a given year if he com¬ 
mences his business after the annual assessment for 
that year.3^ 

Interest, A license or occupation tax does not 


Cotuity is territorial taadng unit j 
>r county taxes.—^Amos v. Mathews, | 
26 So. 308, 99 Fla. 1, 05, 115. j 

iscal year 

Under statute providing- that li-! 
inse tax should be determined by 
terchandise inventory on premises, 
n last day of fiscal year of licensee, 
‘rm “fiscal year” did not mean cal- 
idar year, but fiscal year adopted by 
censee running from June 1 to May 
1.—State ex rel. Butler's, Inc., v. 
ay, Fla., 27 So.2d 907. 
articular taxes 

<1) Where a tax is imposed on fees 
jllected by a notary, the notary 
lust account for all fees at the legal 
ite, whether or not he accepted a 
■nailer fee.—In re Fees of Notaries 
ublic, 29 Pa,Dist. 952. 

(2) Tax on malt extract or malt 
/TUP is to be computed on total 
eight, regardless of liQuid ingrre- 
lents of product.—Secretary of State 
. Potter, 233 N.W. 380, 252 Mich. 
50. 

(3) Annual license tax on finance 
p securities company must be deter- 
iined by gross annual earnings of 
iterest and discounts.—State v. 
efCerson Finance Co., irs So. 355, 163 
a. 1005. 

(4) Amount paid by partnership to 
accessor of deceased partner's es- 
ite in order to extinguish his inter- 
st was not deductible as an “ordi- 
ary and necessary expense” of new 
artnership, in assessing unincoiT>o- 
ited business tax.—People ex rel. 
eidman v. Graves, 22 N.Y.S.2d 985, 
50 App.Div. S98. 

<5) Entire gross receipts of high- 
ay contractor were taxable under 
eneral provision of occupational 
«c statute without deduction for 
ayments to subcontractor for con- 
tniction work preparatory to sur- 
icing.—^Wesco Co. v- State Revenue 
ommission, 173 S.E. 404, 178 Ga. 479, 
(6) Ordinance imposing gross re- 
eipts tax on street railway or trac- 
lon companies, to be levied on “gross 
sceipts from traffic,” was inappUca- 
le to dividends received by street 


railway company from wholly owned 
subsidiary operating motor busses.— 
City of Harrisburg ▼. Harrisburg 
Rys. Co., 179 A. 442, 319 Pa. 140. 

(7) “Purchase price,” aa used in 
statute imposing tax on privilege of 
distributing agricultural products, as 
exercised by brokers or jobbers, 
means purchase price paid by jobber 
to his seller, and does not include 
cost of transportation to jobber's 
place of business after buying prod¬ 
ucts.—Bloxom T. Henneford, 76 P.2d 
586, 1S3 Wash. 540. 


(2) Where 1940 federal census was 
not available when commissioner as¬ 
certained license tax for city, com¬ 
missioner acted in accordance with 
statute in using 1930 census.—Clark 

V. City of Greenville, 20 S.iL2d 66. 
221 N.C. 255. 

527. Minn.—State v. Schoenig, 75 X. 

W. 711, 72 Minn. 528. 

37 C.J. p 250 note 56. 

SB, Neb.—Zielke v. State, 60 N.W. 

1010, 42 Neb. 750. 

37 C.J. p 250 note 57. 


(S) Under ordinance imposing oc¬ 
cupation tax measured by gross in¬ 
come, and allowing deduction for 
“sales taxes,” deduction could not be 
made for occuiiation or privilege tax¬ 
es measured by gross income or 
sales.—Seattle Gas Co. v. City of 
SeatUe. 73 P.2d 1312, 192 Wash, 456, 
adhered to 77 P.2d 382, 192 Wash. 
456. 

(9) Other taxes. 

Ala.—State v. First Nat Bank. 196 
So. 114, 239 Ala. 492. 

Ky.—City of Xiouisville v. Churchill 
Downs, 102 S.W.2d 10, 267 Ky. 339. 
La.—State v. Credit Clearing House, 
119 So. 766, 10 la-App. 243—Payne 
V. Auto Finance Co., 5 La-App. 700 
—State ex rel. G. M. Uomax Lum¬ 
ber Co. v. Thigpen, 5 La.App. 197. 
Tex.—^Western Co. v. Sheppard, Civ. 

App., 181 S.W.2d 850, error refused. 
24, Ala.—State v. Birmingham 
Beauty Shop. 198 So. 435, 240 Ala. 
170. 

S. Tenn.—Beck v. Cobb, 124 S.W.2d 
228, 174 Tenn. 104. 

& Ala.—State v. Birmingham 
Beauty Shop, 198 So. 435, 240 Ala. 
170—State v. Cable-Burton Piano 
Co., 150 So. 704, 227 Ala. 399. 

dapeada&t on popfOftUoa 
<1) Provision that population for 
purpose of determining license tax 
shall be based on last federal census 
is inapplicable to city nonexistent at 
time of such census.—^State v. H, G. 
Fain Service Station, 124 So. 119, 23 
Ala..A.pp. 239, certiorari denied 124 
So. 121, 220 Ala. 55. 


as. Ky.—-A.merican Tobacco Co. v. 
Commonwealth. 172 S.W. 1085, 162 
Ky, 716. 

37 C.J. p 250 note 58. 

aa Ga.—Goldstein v. State Revenue 
Commission, 178 S.E. 164, 50 Ga. 
App. 317. 

Ky.—Botes v. City of Friinklin, 262 
S.W. 2S2, 203 Ky. 357. 

37 C.J. p 250 note 59. 

Vaxisg year for trader's licenses 
begins May 1 and ends on following 
May 1.—Read Drug A Chemical Co. 
V. Claypoole. 166 A. 742, 165 Md, 250. 

131. Mo —State v Rodecker, 46 S. 

W. loss, 145 Mo. 450. 

37 C.J. p 250 note 60. 

SennowaT bnsiaess 

Under statute imposing mercantile 
license tax on proprietors of bowling 
I alleys and billiard rooms operated 
i for profit, an apportionment of the 
, tax on the basis of the portion of the 
' tax 5 ear during which the bowling 
alleys and billiard rooms are open 
I for business is not authorixed.— 
j Commonwealth v. McCarthy, 3 A.2d 
; 267, 332 Pa, 465 

j 3S. Ohio.—Krnich v. McCleary, 

X. E. 462, lfi3 Ohio St 457. 

’ 37 O.J. P 250 note 62. 


33, Iowa —Engelthaler 


Ldmi 


! County. 73 N.W. 578, 104 Iowa 261, 
j Tenn —Eastman v. Litterer, 23 
723. 


34. Miss.—Bangle v. 
Miss. 8(bi. 
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draw interest ttnless so provided by the statute, 
and this rule has been applied where the taxpa 3 ’er 
procured a court order enjoining the collection of 
the taXjS® but a court of equity may, in its discre¬ 
tion, require the pa>Tnent of interest in enjoining 
the collection of a tax.37 

b. Sales and Use Taxes 

The amount and camputation of a tax on sales or 
measured by sales or gross receipts are governed by the \ 
statute. • 

The amount and computation of the tax on sales I 
or measured by gross receipts or sales are gov- I 


erned by the statute.38 The medium of payment 
used in making the purchase or sale is immaterial in 
determining the amoimt of the tax the sale price 
on which the tax is computed is not limited to that 
part of the price paid in mone 3 \^® Thus, where the 
sale is for money and goods, the purchase price is 
computed by adding the value of the goods to the 
amount of money'll unless the sale is for a price ex¬ 
pressed in money, in which case the tax is computed 
on that amount and not on the true value of the 
goods accepted in full or part payment of the pur¬ 
chase price.42 xjnder some statutes the tax is com¬ 


as. U.S.—^Dravo Contracting Co. v. 
James. CC.A.W.Va.. 114 F.2d 242, 
147 A.L.R. 135. certiorari denied 61 
set. 450, 312 U.S. 67S, So L. Ed. 
1117, rehearing denied 61 S.Ct. 620, 
312 U.S. 714, So L.Ed. 1144. 

Wash.—State v. Pacific Telephone & 
Telegraph Co., SO P.2d 7S0, 195 
Wash. 244. 

Interest as a form of penalty see in¬ 
fra 15 62-65. 

36. Wash.—State v. Pacific Tele¬ 
phone & Telegraph Co., supra 

37. U.S.—Dravo Contracting Co. v. 
James, C.C.XW.Va., 114 P.2d 242, 
147 A L.R. 1S5, certiorari denied 
61 set. -450, 312 U.S. 67S, So UEd. 
1117, rehearing denied 61 S.Ct. 620, 
312 U.S. 714, So LEd, 1144. 

Amount of tax not fixed 
Where assessment of privilege tax 
on contractor was made on basis 
held to be erroneous by the supreme 
court, no action was taken by state 
officials toward assessing tax on cor¬ 
rect basis, amount of contractor’s lia¬ 
bility was not determined, and con¬ 
tractor was furnished no opportunity 
of passing the tax under protest and 
suing for recover^' of illegal portion, 
it would be inequitable to charge con¬ 
tractor with interest until amount of 
tax was fixed so that contractor 
would know with certainty what 
amount he was required to pay.— 
Dravo Contracting Co. v. James, su¬ 
pra. 

36, Mo.—State v. Hallenberg-Wag¬ 
ner Motor Co.. 108 S.W^2d 398, 341 
Mo. 771. 

Ohio.—Cleveland Concession Qo. v. 
Evatt. 56 N,E.2d 174, 143 Ohio St. 
551. 

Pa.—City of Philadelphia v. Heinel 
Motors, 16 A.2d 761, 142 Pa.Super. 
493. 

Utah.—^Whitehill Sand & Gravel Co 
V. State Tax Commission, 150 P.2d 
370, 106 Utah 469. * ^ 

Wash.—Seattle Gas Co. v. City of 
Seattle. 73 P.2d 1312, 192 Wash 
456, adhered to 77 P.2d 3S2, 192 
Vvash. 456. 

Xniannixgliag goods 

(1) l\Tiere gasoline subject to tax 
was commingled in resen'oir with 


nontaxable gasoline in ratio of thir¬ 
ty per cent taxable gasoline to seven¬ 
ty per cent nontaxable gasoline, state 
tax commission was within its juris¬ 
diction in assessing tax on thirty 
per cent of all sales of gasoline, and 
seller was not authori 2 ed in treating 
sales up to seventy per cent of con¬ 
tents of reservoir as nontaxable.— 
Charleston Oil Co. v. Carter, 128 S. 
E. S, 131 S C. 466. 

(2) Where taxpayer, which both 
produced and purchased crude oil, 
intermingling the two and refining 
the oil so commingled, consumed in 
its own business about four per cent 
of refined products so produced, tax¬ 
payer was required to pay retail sales 
tax on that portion of its refined 
products so used by itself which was 
equal to proportion that purchased 
crude oil bore to total crude oil re¬ 
fined.—Union Oil Co. of California v. 
Johnson, 137 P.2d 706, 58 CaLApp.2d 
636. 

Sale of services and goods 

An optometrist, who examines eyes 
of his patients and furnishes to them 
complete eyeglasses or lenses to fit 
the ej'es for a consideration without 
fixing a separate price for such opti¬ 
cal accessories is liable to tax on 
the full amount received.—Rice v. 
Evatt, 59 N.E.2d 927, 144 Ohio St. 
483, 157 A.L.R. 572. 

Sale of goods, not services 

(1) Evidence established that tax¬ 
payer sold rebuilt or reconditioned 
automobile motors and did not sell 
old motors and afterward service 
them for the purchasers, so that re¬ 
tailer's occupation tax, required to be 
paid by taxpayer, was properly based 
on selling price of the motors sold 
by the taxpayer.—^Warshawsky & 
Co. V. Department of Finance, '36 N. 
B 2d 233, 377 Ill. 165. 

(2) Manufacturer of photo-engrav- 
ing who delivered finished product to 
customer as piece of copper or zinc 
plate with etching or photo engraved 
thereon held subject to sales tax al- 
ihough value of metal was not more 
than two per cent of what customer 
paid.—^People ex rel. Walker Engrav¬ 
ing (Corporation v. Graves, 276 X.Y. 
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S. 674, 243 App.Div. 652, affirmed 19S 
X.E. 539, 268 N.T. 648. 

Actual receipts 

Provision of state sales tax act 
clearly evidenced intention that sell¬ 
er should not be required to collect 
or pay such tax except on the sale 

price that he actually received._ 

Standard Oil Co. of Indiana v. State 
Tax Com’r, 299 N.W. 447, 71 X.D. 146 
135 A.L..R. 1481. 

Cost to the buyer 

Wash.—^Klickitat County v. Jenner, 
ISO P.2d SSO, 15 Wash.2d 373. 
Application, of excess collections 
Under a statute imposing a two 
per cent tax on sales in excess of 
twenty five cents w’hich the vendor 
is to collect from his purchasers, and 
a one per cent tax on sales below 
twenty five cents which the vendor 
must bear, the vendor cannot apply 
excess collections of the two per 
I cent tax to payment of the one per 
: cent tax.—^Walgreen Co. v. State 
Board of Equalization, Wyo., 166 P. 
2d 960, rehearing denied 169 P.2d 76. 

39. Pa.—City of Philadelphia v. 
Heinel Motors, 1$ A.2d 761, 142 Pa. 
Super. 493. 

40. Ill.—Warshawsky & Co. v. De¬ 
partment of Finance, 36 X.E.2d 233, 
377 Ill. 165. 

Mo,—State v, Hallenberg-Wagner 
Motor Co., 108 S.W.2d *398, 341 Mo. 
'771. 

Pa.—City of Philadelphia v. Heinel 
Motors, 16 A.2d 761, 142 Pa.Super. 
493. 

Wash.—Olympic Motors v. McCros- 
key, 132 P.2d 355, 1*5 Wash.2d 665, 
150 A.L.R. 1306. 

41. Ill.—Warshawsky & Co. v. De¬ 
partment of Finance, 36 X.E.2d 233, 
377 m. 165. 

S.D.—State ex reL Sioux Falls Motor 
Co. V. Welsh, 270 N.W. 852, 65 S. 
D. 68. 

Wash.—Olympic Motors v. McCros- 
key, 132 P.2d 355, 15 Wash.2d 665, 
150 A.L.R. 1306. 

42. Mich.—Montgomery "Ward & Co. 
V. Pry, 269 N.W. 166, 277 Mich, 
260. 

Mo.—State t, Hallenberg-Wagner 
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puted on the full sale price and not the amount ac¬ 
tually received where the sale is on credit or in- 
stallments^s unless the seller keeps his records on 
an installment basis and charges a proportionate j 
amount of the tax against each installment as it ! 
comes due,^^ but under other statutes the tax is on I 
the amount actually received.^5 generally | 

been held that thr tax on goods sold on conditional i 
sale is computed on the full sales price,but un- j 
ier some statutes the tax is computed on the por¬ 
tion of the price paid.^*^ 

Under some statutes it has been held that a * 
Statens or federal'^^ excise tax is not part of the i 
gross proce.eds or purchase price for purposes of I 
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the sales tax, but it has also been held that such 
federal^^^ or state^^ tax is not to be deducted from 
the price or gross receipts in computing the sales 
tax. Under a statute imposing an occupation or 
privilege tax measured by gross sales or receipts, 
the taxpayer in computing his tax may not deduct 
license fees paid to the state for inspection ser\’- 
ices^- or the cost of labor, material, or servnces.^S 
Under a statute imposing a tax at a certain per 
cent of the gross receipts, it has been held that the 
tax is to be computed on the total amount received 
from the purch^aser without any deduction because 
of the tax, even though the tax is billed separate- 
ly.54 


Motor Co., lOS S.W.2d 398, 341 Mo 
771. 

Pa.—City of Philadelphia v. Heinel 
Motors, 16 A.2d 761, 142 Pa.Super. 
493. 

Cash discoTuit 

Where automobile dealer and his 
customers fixed values of used auto¬ 
mobiles turned in as part of the pur¬ 
chase price of new automobiles, and 
such agrreed value was made up of 
an appraised value and an amount 
added thereto as the result of nego¬ 
tiation between the parties, the full 
tum-in value of the used automo¬ 
biles was subject to sales tax as 
gross receipts and the difference be¬ 
tween the appraised values of the 
used automobiles and their tum-in 
values was not a cash discount ex¬ 
cluded from the statutory definition 
of gross receipts.—Hawley v. John¬ 
son, 136 P.2d 63S, 58 Cal.App.2d 232. 

43. Mich.—Gardner-White Co. v. 

Dunckel, 295 N.W. 624, 296 Mich. 
225. 

Sad debts 

Xo deduction may be made for bad 
debts or credit losses.—Gardner- 
White Co. V. Dunckel, supra. 
Segtxiation. 

Provision of revenue act that tax 
commission may provide by regrula- 
tion for the collection of taxes on 
installments of the purchase price of 
merchandise,, or the amount of the 
rental thereof, as of the time such 
installments fall due, is permissive 
only, and failure to promulgate reg¬ 
ulation does not prevent liability for 
tax.—Olympic Motors v. McCroskey, 
132 P.2d 355, 15 Wash.2d 665, 150 
A.X..R. 1306. 

44. Pa.—City of Philadelphia v. 
Heinel Motors. 16 A.2d 761, 142 Pa. 
Super. 493. 

46. N.D.—Standard Oil Co. of Indi¬ 
ana, v. State Tax Com’r, 299 
44‘7, 71 N.D. 146, 135 AoL.R. 1481. 
46. Mich.—Rudolph Wurlitzer Co. v. 
State Board of Tax Administra¬ 
tion, 275 N.W. 248, 281 Mich. 558 
Wash.—Olympic Motors t. McCros-; 


key. 132 P.2d 353, 15 Wash.2d €&5. 
150 AL.R. 1306. 

Refund where goods repossessed for 
nonpayment of purchase price see 
infra 5 57 a. 

47. X.D.—Standard Oil Co. of Indi¬ 
ana V. State Tax Com’r, 299 X.W. 
447. 71 XD. 146, 135 A.L. R. 14S1. 

48. X.Y.—Gulf Oil Corporation v. 
McGoldnck, 9 X.Y.S.2d 544. 256 
App.Div. 207, affirmed 22 X.E.2d 
4SO, 281 X.Y. 647, certiorari grant¬ 
ed McGoldnck v. Gulf Oil Corpora¬ 
tion, 60 S.Ct. 260, SOS C.S. 545, 84 
IxEd. 459, certiorari dismissed 60 
S.Ct, 375. 309 U.S. 2, 84 DEd. 536. 
vacated 60 S.Ct. 612, 309 U.S. 692, 
84 L.Ed. 1034, and motions granted 
Gulf Oil Corporation v. McGold- 
rick, 25 X.E.2d 392, 2S2 X.Y. 612, 
and 25 X.E.2d 9*75, 2S2 N.Y, 622, af¬ 
firmed McGoldrick v. Gulf Oil Cor¬ 
poration, 6« S.Ct 664, 309 U S. 414, 
84 DEd. S40, certiorari denied Gulf 
Oil Corporation v. McGoldnck, 60 
S.Ct. 71S, 309 r.S. 676. S4 DEd. 
1021, rehearing denied 60 S.Ct. 857, 
309 U.S. 699, 84 I^Ed. 1037—Kes- 
bec, Inc,, v. Taylor, 2 X.Y.S.2d 241. 
253 App.Div. 353, modified on other 
grounds Kesbec, Inc. v. McGoldrick, 
16 N.E.2d 2SS, 278 X.T. 293, 119 A. 
L.R. 536, reargument denied 17 
N.R2d 13$, 278 N.Y. 716. 

Tax on use 

(1) Amount of privilege tax paid 
on automatic amusement games was 
not deductible from sales tax under 
statutory provision for deduction 
from sales tax of amount of privilege 
tax or license already collected on 
articles or commodities, since privi¬ 
lege tax sought to be deducted was a 
tax assessed for the privilege, grant¬ 
ed to owmer, to operate machine, and 
was not a tax against machine itself 
or possession by owner of machine.— 
Bangs V. McCarroU, 149 S.’W'.2d 63, 
202 Ark. 103. 

(2) Amount of automobile license 
fee was not deductible from sales 

ax on new automobiles, notwith¬ 
standing statutory provision for de¬ 
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duction from sales tax of amount of 
privilege tax or license already col¬ 
lected on commodities or articles, 
since such deduction is allowable 
only where privilege tax or license 
fee is assessed on commodities or ar¬ 
ticles or possession thereof, whereas 
automobile license fee is tax on priv¬ 
ilege of using highways.—^Wiseman 
V. Madison Cadillac Co.. 88 S.W.2d 
1007, 191 Ark. 1021, 193 A,D.R. 1208. 

49. Mich.—Standard Oil Co. v. State, 
276 N.W. 90S. 2S3 Mich. So. 

N.D.—Standard Oil Co. of Indiana v. 
State Tax Com’r, 299 N.W. 447, 71 
N.D. 146, 135 XJj-R. 14S1. 

Statutory defiultio& of ^'puzchaae 
price” 

The words “any tax" in provision 
of sales tax act defining “purchase 
price" as price to consumer, exclu¬ 
sive of any tax imposed by federal 
government, contemplate any federal 
tax which is based on retail sale of 
personalty and which would increase 
amount on which tax is based, if in¬ 
cluded in such definition, so as to re¬ 
quire exclusion of federal luxury tax 
from retail purchase price of furs in 
computing sales tax thereon.—Dup- 
ler’s Art Furs v. State Tax Commis¬ 
sion, 161 P.2d 7SS, lOS Utah 513, 160 
A.D.R. 1417. 

50. Ala.—Merchants Cigar & Candy 
Co, V. City of Birmingham, IS So. 
2d 137, 245 Ala- 5S7—Pure Oil Co. 
V. State, 12 So.2d 861, 244 Ala. 238. 
148 A.L.R. 260. 

51. Ala.—Pure Oil Co. y. State, su¬ 
pra. 

52. Ala.—Pure Oil Co. t. State, su¬ 
pra. 

53. Ariz.—Moore v. Pleasant Hosier 
Const. Co., 72 P.2d 573, 50 Arta 
317, reheard 76 P.2d 225, 61 Aria 
40. 

D.C,—Panit* v. District of Columbia, 
122 F.2d 61. 74 App.D.C, 284. 

Ill.—^Vause & Stnegel r, McKlbbiB. 
39 N.E.2d 1006, 379 Ill. 169. 

54. Ill.—-Vause A Striegel y. McKlb- 
bia« supra. 
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If purchasers are allowed a discount for prompt 
or cash payment of the purchase price, it has been 
held that such discounts are to be deducted in com¬ 
puting the price or gross proceeds for the purposes 
of the tax,S5 and the same rule has been applied in 
the case of trade or quantity discoiints.^^ Freight 
charges are not part of the price on which the 
sales tax is computed where the buyer takes pos¬ 
session of the goods prior to their shipment and 
pays the charge directly to the carrier,5* and the 
same rule applies as to a use tax measured by the 
purchase price but the freight charges are part 
of the purchase price where the seller collects them 
from the buyer and pays the carrier, even though 
-the buyer is billed separately for such charge.®® 

The tax has been held to attach at the time of 


the sale®i even though the sales contract postpones 
the time for the payment of the price. 

c. Gasoline Tax 

A tax on gasoline imported or produced and sold or 
consumed within the state is to be computed in accord- 
I ance with the statute. 

^ Under statutes imposing a tax on gasoline pro- 
I duced or imported and sold or consumed within the 
j state, the tax is to be computed in accordance with 
the statute.®3 The dealer may be liable for the tax 
on the total amount of gasoline received®^ except 
as to such quantity as he establishes was sold or used 
for nontaxable purposes.®^ It is usually provided 
that the dealer may deduct a certain per cent of 
the quantity to cover losses from evaporation and 
handling,®® and it has been held that the taxpayer 


Poxm of Tatning is not decisive in 
determining -whether retailer must 
pay the tax on the total amount re¬ 
ceived from the consumer.—Vause & 
Striegel y. McKibbin, supra. 

55. ilich—Standard Oil Co. v. State, 
276 X.W, SOS, 2S3 Mich. 85. 

56. Mich.—Standard Oil Co. v. State, 
supra. 

57. Utah.—Whitehill Sand & Gravel 
Co. V, State Tax Commission, 150 
P.2d 370, 106 Utah 469. 

5S. Iowa.—Dain Mfg. Co. of Iowa v. 
Iowa State Tax Commission, 22 X. 
W.2d 786. 

Utah.—^Ford J. Twaits Co. v. Utah 
State Tax Commission, 148 P.2d 
343, 106 Utah 343. 

59. Utah.—^ViTiitehill Sand & Gravel 
Co. V. State Tax Commission, 150 
P.2d 370, 106 Utah 469. 

60u Ill.—Gee Coal Co. v. Department 
of Finance. 197 X.E. S71, 361 Ill. 
293, 102 AJUR. 766. 

La.—State v. Menefee Motor Co., 139 
So. 61, 18 La-Ajip. 694. 

61. Mich —Gardner-White Co. v. 

Dunckel, 295 X.W. 624. 296 Mich. 
225. 

62. Wash.—Olympic Motors v. Mc- 
Croskey, 132 P.2d 355, 15 Wash,2d 
665, 150 A-L.R. I30t>. 

63. U.S.—Texas Co. v. Wilkinson, D. 
O.L»a. 21 F.Supp. 771. 

La.—^State v. Sinclair Refining Co.. 
196 So. 349. 195 La. 2S8, appeal; 
dismissed Sinclair Refining Co. v, ] 
State of Louisiana, 61 S.Ct. 39, 3111 
U.S. 609, 85 L.Ed. 386. 

Mo.—State ex rel. Bell v. Phillips 
Petroleum Co.. 160 S.W.2d 764, 349 
Mo. 360. 

Utah.—State Tax Commission v. As¬ 
sociated Oil & Gas Co, 100 P.2d 
966, 98 Utah 474. 

■W.Va.—State v. Penn Oak Oil & Gas, 
36 S.E.2d 5^5. 

Ttxaa tax attaches 
State sales tax on sales of gaso¬ 


line, exempt from state motor vehi¬ 
cle fuel tax, and federal excise tax 
on sales of gasoline, are both im¬ 
posed on the sale and attach at the 
same time.—^Standard Oil Co- of In¬ 
diana V. State Tax Com’r, 299 X.W. 
447, 41 X.D. 146, 135 A.L.R. 1481. 
Conflict between statute and regula¬ 
tion 

Statute, rather than regulation of 
tax commission, is controlling, as to 
when gasoline should be measured 
for purpose of tax computation.— 
State Tax Commission v. Associated 
Oil & Gas Co., 100 P.2d 966, 98 Utah 
474. 

Quantity recei-ved; quantity shipped 

Statute providing that every whole¬ 
sale distributor of gasoline shall file 
statement showing all gasoline re¬ 
ceived during preceding month, was 
held to require payment of tax on 
all gasoline received by distributor, 
and did not authorize construction 
that tax should be paid on gasoline 
as shipped out by distributor from 
storage tanks.—Standard Oil Co. v. 
Fitzgerald, C.C.A.Mich., 86 F.2d 799, 
certiorari denied 57 S.Ct 753, 300 U. 
S. 6S3, SI L.Ed, SS6. 

Temperature at which quantity com¬ 
puted 

Where statute imposing gasoline 
tax to be computed on gallonage did 
not fix any definite temperature for 
purpose of computation, dealer, in 
accordance with standard universally 
recognized m industry and by nation¬ 
al bureau of standards, was justified 
m reporting its gallonage, for pur¬ 
pose of taxation, adjusted to tem¬ 
perature of 60"* Fahrenheit.—Shell 
Petroleum Corporation v. Wilkinson, 
D.C.La., 21 F.Supp. 7S0. 

Method of testing gasoline 

“Tag closed cup** flash test and 
“thief bottle** or “beaker method’* of 
sampling motor fuel recommended by 
United States department of com¬ 
merce and adopted by supervisor ol 
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public accounts should be followed in 
testing motor fuel for purposes of 
taxation.—State ex rel. Grosjean ?. 
Farmers’ Supply Co., La.App., 155 
So. 499. 

64. Colo.—^Miller v. People, 230 P. 
60S. 76 Qolo. 157, 39 A-L.R. 369. 

42 C.J. p 740 note 89. 

65. Colo.—Miller v. People, supra. 

66. U.S.—Shell Petroleum Corpora¬ 
tion V. Wilkinson, D.C.La., 21 F. 
Supp. 780—Texas Co. v. Wilkinson, 
D.C.La., 21 F.Supp. 771. 

Colo.—Champlin Refining Co. v. 

Cruse, 173 P.2d 213, 115 Colo. 329. 
La.—State v. Standard Oil Co. of 
Louisiana, 182 So. 531, 190 La. 338. 
Bednctiozi is from amoimt xeceiT- 
ed, not from amount sold.—State v. 
Sinclair Refining Co., 196 So. 349, 195 
La. 288, appeal dismissed Sinclair Re¬ 
fining Co. V. State of Louisiana, 61 
S.Ct. 39, 311 U.S. 609, 85 L.Ed. 386- 
Fozmula for flying amoimt sold or 
used 

Under statute levying tax on gaso¬ 
line imported into state for sale and 
use, the tax should be computed, not 
on total gallonage imported but on 
amount sold or used, and formula, 
fixed by statute imposing tax, for 
determining amount sold or used is 
by deducting three per cent from 
amount received by distributors.— 
State Tax Commission v. Associated 
Oil & Gas Co., 100 P.2d 966, 98 Utah 
474. 

‘Tnvoice gallonage imported’^ 

Statute allowing deduction of three 
per cent of “invoice gallonage im¬ 
ported” into state for evaporation 
and loss in computing gasoline tax 
collectible through distributors was 
held not to authorize distributor to 
deduct three per cent from the un¬ 
loaded gallonage. but to require dis¬ 
tributor to make such deduction from 
the “invoice gallonage” which is the 
amount which was loaded in the 
tank car at the refinery.—State v. 
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Is entitled to the full statutory deduction even 
though his losses are less than the statutory allow¬ 
ance,®" and, similarly, he may not deduct for losses 
in excess of the statutor}' allowance.®® 

d. Chain Store Tax 

A chain store tax is to be computed In accordance 
with the statute. 

A chain store tax is to be computed in accordance 
with the statute.®® Under a statute imposing a 
chain store tax graduated according to the number 
of stores, it has been held that the state is the unit 
for the purpose of computing the number of 


storcs.7® ^Tiere two chains are operated by sub- 
j sidiaries of the same parent corporation, it has 
1 been held that the tax should be computed accord- 
i ing to the total number of stores and apportioned 
. between the subsidiaries in proportion to the num¬ 
ber operated by cach."^ 

§ 49. Levy and Assessment 

a. In general 

b. Returns and records 

c. Notice and hearing 

d. Judicial review 


standard Oil Co, of Indiana. 271 X. 
W. 1S5. 222 Iowa 1209. 

•*Tra.e invoice receipts” 

Under state gasoline tax statutes 
and regulations authorizing allow¬ 
ance to taxpayers for loss of gallon- 
age of one per cent, “based on true 
Invoice receipts,” the phrase “true in¬ 
voice receipts” means actual goods 
received and manifests intent that 
reduction be computed on gallonage 
received at destination rather than 
on gallonage shipped from refinery. 
—State V. Texas Co.. 116 S.W.2d 5S3. 
17S Tenn. 154. 

Sxempt gasoliiie 

Taxpayer after establishing nine¬ 
ty-seven per cent base was entitled 
to deduct the tax exempt gasoline and 
pay tax on the net balance at statu¬ 
tory rate as against contention that 
tax exempt gasoline should have been 
deducted from total gallonage re¬ 
ported before deducting the three 
per cent provided by statute.— 
Champlin Refining Co. v. Oklahoma 
Tax Commission, I>,C.Okl., 25 F.Supp. 
216, appeal dismissed, C.C.A., Okla¬ 
homa Tax Commission v. Champlin 
Refining Co., 104 F.2d 1018. 

Tank carlots; task tracks 

The statute entitling dealers, han¬ 
dling gasoline in tajxk carlots. to 
credit on taxes paid thereon for 
evaporation losses not exceeding one 
per cent of gasoline handled does not 
apply to shipments by tank trucks.— 
Barnsdall Refining Corporation v. 
Ford, 109 S.W.2d 151, 194 Ark. 658. 

IMS doe to diSezisg tempezatoxes 

Statute allowing deduction could 
not be held not to include loss due to 
difference between temperatures of 
place of consignment and destina¬ 
tion on ground state treasurer had so 
interpreted law, where treasurer re¬ 
quired statement of gallonage at re¬ 
finery and allowed refunds for loss 
from change in temperature only to 
a few distributors who were not 
within terms of statutes providing 
all proper cases of refunds.—State 

V. Standard Oil Co. of Indiazia, 271 K. 

W. 185. 222 Iowa 1209. 


Only one allowasice [ 

Interpretation of mo»r*r fuel tax 
statute as entitling distributors first t 
receiving gasoline in state from bulk 
plants, as well as those receiving 
gasoline from refineries, to two per 
cent tax deduction, is not precluded 
as resulting in the granting of three 
two per cent allowances on gallon- 
age from refineries to bulk stations, 
from such stations to filling stations. 


39. 311 U-S. 609. S5 L..Ed 5S6— 
State V. Standard Oil Co. of Lou¬ 
isiana, 1S2 So. 531, 190 La, 33S. 

Ark.—Terminal Oil Co. v, Mc- 
Carroll. 147 S,W.2d S52. 201 Ark 
830—Barnsdall Refining Corpora¬ 
tion V. Ford, 109 S.W.2d 151. 194 
Ark. 658. 


Proof 

Gasoline dealer was held liable for 
crasoline taxes without deducting al¬ 
leged excessive loss by shrinkage 
and leakage where such loss wa.s 
not proved.—State v. Strother, 154 
So. 22. 179 La. 354. 

69. Tex.—Safeway Stores, Inc., of 
Texas v. Sheppard, Civ.App.. 158 
S.W.2d 319, error refused. 


Slate as whole, as constituting one 
chain, and should not be computed on 
con«;truction that each county of 
state and city constitute separate 
and distinct entities for sucli pwr* 
pose.—Read jDrug db Chemical Oa, v. 
Claypoole. 166 A. 74X 166 Md. 

71. Tex,—Safeway Stoma, lae, of 
Texas v. Sheppard, ISS fit, 

W.2d 119. arror lofaaed. 


and from them to customers, m view 
of specific provision in statute that 
there shall be but one tax solely on 
distributor first receiving motor fuel 
in state.—Champlin Refining Co v. 
Cruse, 173 P.2d 213, 115 Colo. S29. 
AllowBBjce as isLdacemest to prompt 
payment 

Under statute authorizing taxpayer 
electing to pay gasoline tax on gross 
number of gallons received or han¬ 
dled to deduct three per cent of 
gross number of gallons in comput¬ 
ing the tax, if election is made it 
applies to all of taxpayer’s business 
whether gasoline is delivered direct¬ 
ly to dealers or stored before de¬ 
livery; the purpose of statute au¬ 
thorizing taxpayer to deduct per cent 
in computing the tax is to secure an 
early payment of tax and not to cov¬ 
er shrinkage losses; grasohne, sold 
on direct deliveries from refinery and 
terminal outside of state, was “han¬ 
dled” commercially within state 
within meaning of statute granting 
deduction from gross number of gal¬ 
lons of gasoline if taxpayer elects 
to pay gasoline tax on gross number 
of gallons handl-=d rather than on 
number of gallons sold.—State ex 
rel. Bell v. Phillips Petroleum Co, 
160 S.%V-2d 764, 349 Mo. 360. 

€ 7 , La.—State v. Sinclair Refining 
Co. 196 So. 349, 195 L*a. 2SS. ap¬ 
peal dismissed Sinclair Refining 
Co. V. State of Louisiana. 61 S.Ct. 


CommoB. maaa^ameart or ooatrol 
I The chain store tax act requiring 
, every person operating one or more 
stores within state under same gen- 
j eral management to pay license fee, 

1 which was graduated according to 
I number of stores, indicates an in- 
, tention to charge the operator of 
I chain with a tax to be measured by 
I the number of stores conducted un¬ 
der common management or control. 
—State ex rel. Riddewig v. Kutcher, 
2 K.W 2d 669. 6S S D. 366 
Graduated, accuianlative tax 
j '\Miether graduated unit tax impos- 
1 ed by chain store tax act was intend- 
I ed to be accumulative must be deter- 
j mined from consideration of entire 
I act, viewed in light of its purpose 
to impose occupation tax on opera- 
' tors of chain stores which should be 
graduated according to number of 
stores m chain.—Tolerton & *vrarflel«i 
; Co. V. Iowa State Board of Assess¬ 
ment and Review. 270 N.W. 427, 222 
: Iow*a 90S. 

I 70. U S.—Southern Grocery Stores 
i V. South Carolina Tax Commission, 

: D.CSC, 55 F.2d 931. 

; City mad coimty 

I Additional license fee imposed 
I chain store license fee act was held 
i to be based on number of stores op- 
; eratfcd under same general manage¬ 
ment, supervision, or ownership in 
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a. In General 

A levy or assessment of a license tax must be made 
in the manner provided by the statute. 

All matters relating to the levy and assessment of 
license and occupation taxes are controlled by the 
statute.*- An assessment or a deficiency assess¬ 
ment must be made by the duly authorized ofH- 
cials"^ in the manner prescribed by the statute,^^ 
and, it has been held, must set forth the facts es¬ 
tablishing the authority of the assessing official*^ 
and must show the amount or rate of the tax."*^ 
An unauthorized assessment of a license tax im¬ 
poses no liability or duty on the person assessed.^^ 
The tax may be levied only for the period author¬ 


ized by the statute.^* 

Tax officials. The tax officials possess only such 
powers as are conferred on them by statute, ei¬ 
ther directly or by implication.'^^ Where author¬ 
ized by statute, the tax officials may appoint depu- 
‘ ties.^O Assessors, being administrative officers, 
have been held to be without inherent power to 
question the constitutionality of the tax.^l The 
tax officials are sometimes vested with the power to 
make rules and regulations with respect to the as¬ 
sessment and collection of the tax,S2 hut they can¬ 
not under the guise of such power require the pay¬ 
ment of the tax by others than the persons desig¬ 
nated in the statute.^^ 


72. Kan.—Sarv'er v. Sarver Oil Co 
40 P.2d 394. 141 Kan. 246. 

73. Utah—^E. C. Olsen Co. v. State 
Tax Commission, 16S P.2d 324. 

A^ent to ascertain, liability 

Commissioner of taxation is state’s 
agrent to ascertain liability for gaso¬ 
line tax, which must be remitted to 
comptroller, who can only receive tax 
so ascertained.—State v. Allstadt, 61 
S.W.2d 473. 166 Tenn. 349, rehearing 
denied 62 S.W.2d 566. 166 Tenn. 349. 

Investigator was held not author¬ 
ized to make assessment.—Lutkus r. 
Department of Finance, 52 N.E 2d 
804, 3So Ill. 221—Department of Fi¬ 
nance V. Goldberg, 19 N.E.2d 593, 370 
IlL 578. 

Qxionun 

Rendering a decision as to tax de¬ 
ficiency is a transaction of the tax 
•commission business which, when 
made, requires that a quorum of com¬ 
mission be present and a majority of 
those present must agree in order 
for the act to be one of the commis¬ 
sion.—E, C. Olsen Co. v. State Tax 
Commission. Utah, 168 P.2d 324. 

74L D.C.—Iiindner v. District of Co¬ 
lumbia, Mun.App., 32 A.2d 640. 

Ill.—^Hoffman & Morton Co. v. De- 
Iiartment of Finance, 25 N.B.2d 513, 
375 Ill. 116. 

37 C.J. p 250 note 69. 

I^Tldence 

Commissioner could not levy an 
assessment against vendor because 
of sales where commissioner was not 
in possession of evidence showing a 
specific retail sale or sales of nonex¬ 
empt property on which the tax was 
collected by vendor but for which 
proper amounts of prepaid tax re¬ 
ceipts were not canceled or for which 
no tax was collected or prepaid tax 
receipts were canceled.—State ex rel. 
Foster v. Evatt, 56 N.E.2d 265, 144 
Ohio St. 65, certiorari denied 65 S, 
Ct. 1026. 324 U.S. 878, 89 L.Ed. 1430, 
rehearing denied 65 S.Ct. 1402, 325 U. 
S. 894. 89 UEd. 2005. 

Mathamatical probabilities 

Ko authority was conferred on tax 


commission to assess a vendor ac- 
’ordlng to average per cent of ta' 
ollectible from purchasers on taxa 
;)le retail sales by other vendors i 
ike business or by mathematica* 
probabilities.—State ex rel. Poster v 
Evatt, supra. 

Setum on. a cash basis 

Where tax return was made on a 
cash basis, tax was properly assess¬ 
ed on basis of cash received during 
the year, notwithstanding the serv¬ 
ices were performed in prior year. 

I —People ex rel. Seidman v. Graves, 

I 22 N.Y.S.2d 985. 260 App.Div. 898. 
75- Miss.—Viator v. State Tax Com¬ 
mission, 5 So.2d 4S7, 193 Miss. 266, 
certiorari denied 62 S.Ct 1109, 316 
! U.S. 644, 86 L.Ed. 1728, rehearing 
denied 62 S.Ct 1275, 316 U.S. 711, 
86 L.Ed. 1777. 

Special Jurisdiction 

The chairman of the state tax 
commission in making additional 
sales tax assessments possesses a 
“special and limited Jurisdiction” 
and not a “general Jurisdiction,” and 
a tribunal or officer exercising a spe¬ 
cial and limited Jurisdiction may act 
only when the facts exist which in¬ 
vest him with authority to act.— 
Viator V. State Tax Commission, su¬ 
pra, 

76. Tenn.—State v. Andrews, 175 S. 
W. 563, 131 Tenn. 654. 

37 C.J. p 250 note 70. 

77. Pa.—Commonwealth v. Ameri¬ 
can Tobacco Co., 34 A. 223. 173 Pa. 
531—Commonwealth v. O’Boyle, 28 
Pa.Dist. & Co. 21. 

78. Pla.—Carlton v. Mathews, 137 
So. 815, 103 Fla. 301. 

Md.—Read Drug & Chemical Co. v. 
Claypoole, 166 A. 742, 165 Md. 250. 
*‘2>©2ivery,” as used in statute pro¬ 
viding that placement of any ship¬ 
ment of gasoline for unloadling shall 
constitute delivery for purpose of 
determining the month to which the 
shipment shall be allocated for taxa¬ 
tion purposes, means a complete de¬ 
livery of the cars by the earner for 
unloading, and actual delivery is not 
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consummated if anything remains to 
le done by the carrier.—Campbell 
Dil Co. V. Bates, 113 S.W.2d 756, 172 
Tenn. 632. 

78. Miss.—^Viator v. State Tax Com¬ 
mission, 5 So.2d 487, 193 Miss. 266, 
certiorari denied 62 S.Ct. 1109, 316 
U.S. 644, 86 L.Ed. 1728, rehearing 
denied 62 S.Ct. 1275, 316 U.S. 711 
86 L.Ed. 1777. 

Bmploymeiit of counsel 
WThere no provision was made in 
the budget and no appropriation made 
to pay an attorney for the state 
board, and a statute required the at¬ 
torney general and county attorneys 
to represent the division, an attor¬ 
ney, not connected with the attor¬ 
ney general’s office, performing serv¬ 
ices for the division was not entitled 
to compensation on the ground that 
the division could employ and be 
representied by such attorneys in the 
absence of a statute specifically pro¬ 
viding that no other attorney may 
represent the division.—State ex rel. 
Watts V. Jack, 125 P.2d 165, 58 
Wyo. 108. 

80. Miss.—Rigby v. Stone, 11 So.2d 
823, 194 Miss. 775, reheard 13 So. 
2d 230, 194 Miss. 775. 

Compeusation of employees 
Statute construed with respect to 
the authority of officers having au¬ 
thority and control over the com¬ 
pensation of employees.—Swartley v. 
Baird, 32 A.2d 874, 347 Pa. 608. 

81. D.C.—^Panitz v. District of Co¬ 
lumbia, 112 P.2d 39, 72 App.D.C. 
131. 

82. Utah.—Western Leather & Find¬ 
ing Co. V. State Tax Commission 
of Utah, 48 P.2d 526, 87 Utah 227. 

Use of tokens 

Wash.—Morrow v. Henneford, 47 P. 
2d 1016, 182 Wash. 625- 

83. Utah.—Westem Leather & Find¬ 
ing Co, V. State Tax Commission 
of Utah. 48 P.2d 526, S7 Utah 
227. 
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Necessity for formal assessment. It has been 
held that a formal assessment is not necessary in 
the case of occupation and privilege taxes^^ ex¬ 
cept where it is required by statute^^ or where the 
tax is according to value, or depends on the ascer¬ 
tainment of person or value by some designated offi¬ 
cial.*® 

Time for assessment. Generally the tax officials 
must make their assessment within the statutory 
time, or, where the statute does not fix a time, with¬ 
in a reasonable time.*" \Miere the statute requires 
the taxpayer to preser\’e his records for a stated 
time, the assessment should be made before ihe 
expiration of that period.** Where the taxpayer 
failed to make a return for the year, it has been 
held that the assessment may be made in a later 
year.*^ It has been held that the time to make an 
assessment is not extended by giving the taxpayer 


notice that an assessment will be made,®® or by the 
taxpayer's request for a hearing®^ or for an ad¬ 
journment of the hearing.®® 

Under a statute so providing, no proceeding can 
be instituted for a reassessment of the value on 
which the tax is based after its assessment and 
i full payment®® unless fraud by the taxpayer is es¬ 
tablished.®^ Thus, where the tax was assessed and 
paid on the basis of the taxpayer’s return w-hich 
made full statement of the facts, but incorrectly 
claimed that certain transactions were not subject 
to tax, reassessment proceedings cannot be had 
i after a legal decision that such transactions are 
I subject to the tax.®^ 

j Conclusive effect of assessment. Under some 
j statutes the tax officials act judicially®* and the 
assessment may not be collaterally attacked,®7 but, 
I where the tax official is merely authorized to audit 


84. Miss.—Craig v. Gulf, M. & O. | 
R. Co., 16 So.2d 760, 196 Miss. 172. 
Wyo.—Morrison-Knudson Co. v. State 
Board of Eaualization. 135 P.2d i 
927, 58 Wyo. 500. < 

37 C.J. P 250 note 66. 1 

85- Miss —Craig v. Gulf, M. & O, R. ] 
Co.. 16 So.2d 760, 196 Miss. 172. 

37 C J, P 250 note 67. 

96. Alaska.—Territory v. Alaska 

Paa Fisheries, 5 Alaska 325. 

37 C.J. P 250 note 68. 

87. Ill.—Hoffman & Morton Co. v. 
Department of Finance, 25 N.E.2d 
513, 373 Ill. 116. 

Mich.—^Fmkelstein v. Department of 
Revenue, 20 N.W.2d 154, 312 Mich. 
1S6. 

Okl.—City of Claremore v. Oklahoma 
Tax Commission, 169 P.2d 299. 
Assessment held timely 
D.C.—Cedar Hill Cemetery Corpora¬ 
tion V. District of Columbia, 124 
P.2d 286. 75 U.S.AppJl.C. 84, 
CertifLcate of ixbdebtediiess for un¬ 
paid sales taxes was properly issued 
within thirty-day period allowed to 
merchant for appeal to chancery 
court, merchant’s remedy being to 
pay the amount fixed by commission- j 
er of revenues and bring an action 
for refund of any excess collected.— 
Hardin v. Xorsworthy, 165 S.W.2d 
609, 204 Ark. 943. 

Piaud or failure to file xetuxa 

The state finance department 
should take action within reasonable 
time to assess tax unless there is 
fraud in taxpayer’s return or no re¬ 
turn at all,—Feldstein v. Depart¬ 
ment of Finance, 36 N.B.2d 557, 377 
Ill, 396. 

Statute held directory 

Statutory provision that assess- 
Vnent on premiums received by for¬ 
eign life insurance company shall 
be made by insurance commissioner 


on or before April 1 in each year is 
merely directory and not mandatory. 
—Xew York Life Ins. Co. v. Sulluan, 
192 A. 297. 89 X.H. 21. 

88. Ill.—^Hoffman & Morton Co. v. 
Department of Finance, 25 X.E.2d i 
513, 373 Ill. 116. 

Wyo —^Walgreen Co. v. State Board j 
of Equalization. 166 P 2d 960, re- ^ 
hearing denied 169 P.2d 76. 

88. D.C.—Cedar Hill Cemetery Cor- , 
poration v. District of Columbia, 
124 F.2d 286. 75 U.S.App.D.C. 84. 
Failure to file returu or pay tax 
Where a vender fails to file a re¬ 
turn or fails to remit the tax the 
tax commissioner may make an as¬ 
sessment against such vendor for 
retail sales made more than three 
years prior to date as of which the 
assessment is made.—Obert v. Evatt, 
59 X.E.2d 931, 144 Ohio St. 492. 

A taxpayer, failiag to list property 
subject to license taxes cannot es-' 
cape such taxation because of city J 
revenue commissioner’s failure to j 
perform his full duty to assess such j 
taxes against all persons failing for 
any tax year or for three years be¬ 
fore discovery of failure to make 
proper returns and pay proper taxes, 
where commissioner did not know of 
existence of taxable subject or his 
duty to make assessment.—Great At¬ 
lantic & Pacific Tea Co. v. City of 
Richmond, 33 S E.2d 795, 183 Va. 
931. 

sa Mich.—Pinkelstein v. Depart¬ 
ment of Revenue, 20 N.W.2d 154, 
312 Mich. ISS. 

91. Mich.—Pinkelstein v. Depart¬ 
ment of Revenue, supra. 

92. Mich,—^Pinkelstein v. Depart¬ 
ment of Revenue, supra. 

93. Ark,—Arkansas Louisiana Gas 
Co. V. Hardin. 176 S.W.2d 903. 206 


Ark. 593—Hollis & Co. v. McCar- 
roll, 140 SW.2d 420, 200 Ark. 523— 
State V. New York Life Ins. Co., 
131 S.W.2d 639, 198 Ark. 820. 

Tax uot assessed and paid 

The statute providing that, after 
assessment and payment of an excise 
tax, no action shall be maintained 
for reassessment of the tax except 
for actual fraud by taxpayer, would 
not preclude recovery of gasoline 
tax on gasoline shipments received 
by wholesaler from outside the state, 
which the wholesaler had erroneous¬ 
ly deducted for e^'aporatlon under the 
statute, since the tax was never awf- 
sessed or paid —Terminal Oil Co. v. 
McCarroll. 147 SW.2d 352, 201 Ark. 
830. 

94. Ark.—Arkansas Louisiana Gas 
Co. V, Hardin, 176 S.W.2d 903, 206 
Ark. 593. 

95- Ark.—McCarroll ▼. Hollis & Co., 
148 S.W.2d 167, 201 Ark 931. 

96. Mo.—State ex rel Young v. P. 
W. Wool worth Co., 159 S.W.2d 297. 
348 Mo. IISO, followed in State ex 
rel. Warran v. F. W. Woolworth 
Co.. 159 S.W.2d 301. 

97. Ill.—Department of Finance v. 

Kilbane, 44 N E 2d S^S. 3S1 HI. 
117—Department of Finance v. 

Huizenga. 40 N.E 2d "IS, 379 III. 

357—Department of Finance v. 

Gold, 17 N.EJ!d 13, 369 Ill. 497. 

—State ex rel. Young v. F. W. 
Woolworth Co, 159 SW.2d 297. 

34S Mo 1180. followed in State ex 
rel. Warran v. F. W. Woeiwortk 
Co., 159 S.W,2d 301. 

Ses Judicata 

Order of tax commission Including 
increased telephone rates collected in 
determining gross receipts <m wbJcii 
excise taxes should be computed wnn 
not res Judicata on hoaiing ai^- 
plication by telephone company fiwr 


671 



LICENSES 


§ 49 

the taxpayer's return, his determination is not a 
quasi-judicial act and is not final and conclusive.®^ 
Where the taxpayer fails to avail himself of the 
authorized procedure to review the assessment with¬ 
in the prescribed time, the assessment becomes final 
and conclusive.®® Under some statutes a final, con¬ 
clusive, nonappealable assessment may be made 
where the taxpayer fails or refuses to file a re¬ 
turn when requested to do so.^ 

b, Eetums and Becords 

The taxpayer generally is required to make a return 
setting forth the relevant information and computing the 
tax, but the tax officials are not confined to the return in 
determining the tax. 

The taxpayer generally is required to prepare and 
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file with the tax officials a return setting forth the 
relevant information and computing the tax.2 Un¬ 
der some statutes, it has been held that the return is 
final and cannot be revised by the license authori¬ 
ties,® but it is generally held that, in determining 
the amount of the tax, the tax officials have the 
right to make their own investigation^ and are not 
confined to the taxpayer’s return as a basis for the 
tax,® although it has been held that, where a re¬ 
turn is filed, the assessment cannot be on a basis 
other than the return unless notice is first given to 
the taxpayer.® The tax officials may determine the 
tax on the best information available to them where 
the taxpayer fails to make a return,^ where the 
taxpayer fails to keep adequate records as required 
by the statute,® or where the taxpayer refuses to 


certificate of abatement after public 
utilities commission determined rate 
case and ordered refund of excessi-re 
rates to telephone subscribers, since 
right to abatement of taxes arose 
for first time when repayment to 
telephone subscribers was ordered.— 
Ohio Bell Telephone Co. v. Evatt, 
51 X.E.2d 718, 142 Ohio St 254, 
sa. Okl.—state ex reL Oklahoma 
Tax Commission v. Fugatt, 70 P. 
2d 472. ISO OkL 361. 

99. Ill.—Department of Finance ▼. 
Gold, IT N.E.2d 13, 369 III. 497. 

2- Pa.—Commonwealth ▼. O'Boyle, 
25 Pa-Dist & Co. 21. 

SL Cal.—People v. Nyraer, 163 P.2d 
92, 71 Cal.App2d 550. 

Mich.—Gardner-White Co. v. Dunck- 
el. 295 KW. 624, 296 Mich. 225— 
Appeal of Newton Packing Co., 271 
N.W. 710, 279 Mich. 139. 

Utah,—State Tax Commission v. As¬ 
sociated Oil & Gas Co., 100 P.2d 
966. 98 Utah 474. 

W.Va.—State v. Penn Oak Oil & Gas, 
36 6.E.2d 595. 

Wyo.—Mornson-Knudson Co. v. State 
Board of Equalization, 135 P.2d 
927, 58 W3^o. 500. 

37 C.J. p 250 note 71, 

Terified by affidavit 

Mo.—Simmons Hardware Co. v. St. 

Louis, 192 S.W. 394. 

Hffect of faUitre to make retozn 
Under statute imposing tax on gas¬ 
oline, failure of importer to make 
report within time prescribed by law 
had no effect other than to render 
importer liable for the tax, penalties, 
and attorneys' fees.—State ex rel. 
Porterie v. Gulf, M. & N. P. Co., 184 
So. Til, 191 La. 163. 

Exemption claim 

The requirement of gasoline tax 
statute that form for allowance of 
exemption as to gasoline sold to 
agency of United States should be 
signed by an officer, agent, or other 
employee of the federal government < 


was complied with where forms were 
signed by employees of federal land 
bank, since the bank was an "agent 
of the federal government" and as 
such agent could not sign the form 
except through one of its own agents 
and emploj’ees.—Craig v. Federal 
Land Bank of New Orleans, 194 So. 
5S9, 1S9 Miss, 309. 

, “Aggregate amotmt of contracts” 

I Under statute imposing privilege 
i tax on each person engaged in con¬ 
tracting business and requiring li¬ 
censee to file accurate statement of 
"aggregate amount of contracts," 
the quoted words mean the total of 
the contracts performed within the 
state.—McGill & Daugherty v. Kefau- 
ver. 137 S.W.2d 279. 175 Tenn. 667. 

3. Mo.—Simmons Hardware Co. v. 
St. Louis, 192 6.W. 394. 

^ in.—^Anderson v. Department of 
Finance, 18 N.E.2d 206. 370 Ill. 
225—People v. Pinkelstein, 20 N. 
E,2d 290, 299 Ill.App. 363. re¬ 

versed on other grounds 23 N.E.2d 
34, 372 Ill. 186. 

Pindings for pxirpose of aaxrther tax 
The recital in ad valorem assess¬ 
ment by state tax commission of 
length and diameter of pipe line of 
f a pipe line operator was not binding 
! on state tax commissioner when en¬ 
gaged in ascertaining amount of 
privilege tax due by operator under 
statute.—Craig v. Southern Natural 
Gas* Co., 8 So.2d 230, 193 Miss. 76. 
Admissible evidence 

In seeking information on which 
to make corrected tax returns, de¬ 
partment of finance is not restricted 
to facts that could be introduced in 
evidence.—Du Page Liquor Store v. 
McKibbin, 48 N.E.2d 92$, 383 III. 
276. 

S. Miss.—Craig v. Southern Natural 
Gas Co., S So,2d 230, 193 Miss. 76. 
Mo.—State ex rel. Young v. F. W. 
Woohvorth Co., 159 S.W.‘2d 297, 
348 Mo. 1180, followed in State ex 
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rel. Warran v. P. W. Woolworth 
Co., 159 S.W.2d 301, 

Setnzn. not falsa 

Board was given power to raise 
valuation of merchant's goods even 
when his list was not false but only 
out of proportion to values used for 
assessment of other merchants' 
goods.—State ex rel. Young v. F. W. 
Woolworth Co., 159 S.lV.2d 297, 348 
Mo., 1180, followed in State ex rel 
Warran v. P. W. Woolworth Co.. 159 

5. W.2d 301. 

6. Mass-—Commissioner of Corpora¬ 
tions and Taxation v. City Club 
Corp., 61 N.E.2d 332. 318 Mass. 
293. 

7. N.M.—^Lougee v. New Mexico Bu¬ 
reau of Revenue Commissioner, 76 
P.2d 6, 42 N.M. 115. 

“Estimate/^ as used In privilege 

tax law providing that, on taxpay¬ 
er's neglect to make a return, the 
tax commission shall make an "esti¬ 
mate” based on an examination of 
the taxpayer's books, or any infor¬ 
mation in its possession, and on the 
basis of the estimated amount shall 
compute and assess the tax payable 
by the delinquent taxpayer is used 
in the sense of "ascertain" or "com¬ 
pute."—Lougee v. New Mexico Bu¬ 
reau of Revenue Commissioner, su¬ 
pra. 

8. Ala.—State v. Levey, 29 So.2d 
129, 248 Ala. 65$. 

Miss.—Rigby v. Stone. 11 So.2d 823, 
194 Miss. 775, reheard 13 So.2d 230, 
194 Miss. 775~Viator v. State Tax 
Commission, 5 So.2d 487, 193 Miss. 
266, certiorari denied 62 S.Ct. 1109. 
316 U.S. 644, 86 L.Ed. 172S, re¬ 
hearing denied 62 S.Ct. 1275, 316 U. 
S, 711. 86 L.Ed. 1777. 

The purpose of requiring keep¬ 
ing of an accurate set of books and 
records by the taxpayer to disclose 
the details of his business is that, 
on examination by taxing authorities, 
the amount of taxes for which tax¬ 
payer should be liable may be prop- 
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furnish information relative to the correctness of 
the return.^ 

c. Notice and Hearing 

The taxpayer generally is entitled to notice and a 
hearing where the proposed assessment is in an amount 
different from that indicated on the taxpayer’s return. 

Generally, where the tax officials assess or plan 
to assess the tax in an amount different from that 
indicated by the return, they must give the taxpay¬ 
er notice^*^ and an opportunity to be heard but it 
has been held that the right to notice and a hearing 
extends onh' to license taxes involving the exercise 
of a quasi-judicial power in the determination of 


the amount due.^- Under some statutes the assess¬ 
ment becomes final unless the taxpayer requests a 
reassessment and a hearing within a specified time 
after receiving notice of the assessment but if 
the taxpayer requests a reassessment the assessment 
^ does not becoTne delinquent until a specified time 
after the decision on the application.^^ The hear¬ 
ing need not be before the official authorized to 
make the assessment. 

Under some statutes the tax department’s pro- 
p^^sed assessment, where it is a correction of the 
, taxpayer's return, is prima facie correct^® and the 
I burden is on the taxiiaycr to overcome xt;i7 but 


erly determined and the state is not 
required to rely on verbal assertions 
of taxpayer or taxpayer’s witnesses 
in determining the correctness of the 
tax returns, the amount of taxes due, 
or what portion of the gross sales 
are tax exempt sales under the law. 
—State V. Lev’’ey. 29 So.2d 129, 248 
Ala. 656. 

9. Ill.—Anderson v. Department of 
Finance, IS X.E.2d 206, 370 HI, 
225. 

10. Cal.—People v. Xymer, 163 P.2d 
92, 71 Cal.App.2d 550. 

D.C.—Lindner v. District of Colum¬ 
bia, Mun.App., 32 A.2d 540. 

Ill.—Anderson v. Department of Fi¬ 
nance, 18 N.E.2d 206. 370 Ill. 225. 
Kearing officer 

Under the retailers' occupation tax 
act. author’z ng a hearing officer to 
conduct investigation and authoriz¬ 
ing the department of finance to cor¬ 
rect the tax return, the department 
itself must give notice thereof to 
taxpayer, and the hearing officer may 
not do so.—Department of Finance 
V. Goldberg, 19 N.E.2d 593, 370 III. 
578. 

Votice by snail 

Where notices of additional assess¬ 
ments were mailed to taxpayer at 
his place of business, statutory re¬ 
quirements respecting notices were 
sufficiently complied with although 
no summons or notice of any kind 
was ever served personally on tax¬ 
payer.—^people V. Skinner, 115 P.2d 
4SS. IS Cal.2d 349, 149 A.LR. 299. 
Submission to jurisdiction 

A taxpayer, by making returns to 
the state department of revenue, 
thereby submitted himself personal¬ 
ly and generally to its jurisdiction 
and notice of hearing and other mat¬ 
ters after acquiring such jurisdiction 
could be given by substituted serv¬ 
ice if it was sufficient to afford pro¬ 
cedural due process of law.—Camp¬ 
bell V. State. 5 So.2d 466. 242 Ala. 
215. 

11. HI.—^Tata v. Department of Fi¬ 
nance, 62 N.E.2d 674, 391 Ill. 131 

C. 


—Anderson v. Department of Fi¬ 
nance. 18 X.K.2d 2^6. 370 Ill. 22" 
Miss.—^Viator v. State Tax Commis¬ 
sion. 5 So.2d 487. 193 Miss 266. 
certiorari denied 62 S Ct. 1109. 316 

U. S. 644, S6 LEd. 1725, rehearing 
denied 62 S.Ct, 1275, 316 U.S. 711, 
S6 L.Ed. 1777. 

12. Wyo.—Morrison-Knudson Co. v. 
State Board of Equalization, 125 P. 
2d 927, 55 Wyo. 500. 

13, Cal.—People v. Xymer, 163 P.2d 
92, 71 Cal.App.2d 550. 

Waiving hearing as irrevocably fix¬ 
ing tax 

Where notice given taxpayer in 
connection with deficiency assess¬ 
ments expressly stated that assess¬ 
ments demanded would finally and 
irrevocably fix amount of tax due 
unless taxpayer applied for a hear¬ 
ing, taxpaj'er had the right to as¬ 
sume that, by waiving right to a 
hearing and by paying tax defiaen- 
cy fixed, it had paid irrevocably 
amount of tax due for tax period in¬ 
volved and that taxpayer could de¬ 
stroy its record of receipts and oth¬ 
er data relating to sales in gi\en 
tax period after three years without 
risk of depriving itself of evidence 
of payment of proper tax.—SaPser & 
Weinsier v. McGoldrick, 6S X.E.2d 
505, 295 X.T. 499. 

1*4. Cal.—People v Xymer, 163 P. 
2d 92. 71 Cal.App.2d 550. 

15, III.—Department of Finance v 
Goldberg. 19 X E.2d 533, 370 111. 
57S. 

Utah.—E. C. Olsen Co. v. State Tax 
Commission, 168 P.2d 324. 

IG. Ill.—^Liutkus V. Department of 
Finance, 52 N E 2d 504. 385 Ill 
221—Fashion-Bilt Cloak Mfg. Co 

V. Department of Finance. 49 X.E. 
2d 41, 383 III. 253—Du Page Liq¬ 
uor Store V. McKibbin. 48 X.E.2d 
926, 383 Hi. 276—Xovicki v. De¬ 
partment of Finance, 26 X.E, 2d 130, 
373 Ill. 342—Anderson v. Depart¬ 
ment of Finance, IS X.E.2d 206. 
370 Ill. 225. 


Anwsamamt based on hearsay 

The presumpMve correctness of 
assessments made by department of 
Inance was not destroyed by fact 
that such assessments were based on 
hearsav —Du Page Liquor Store v. 
McKibbin. 48 X.E.2d 92S, 383 Ill 
276. 

Examination of books 

The language of statute making 
corrected return prima facie correct 
contemplates that return be made on 
an examination of the books within 
reasonable time after recei\ing re¬ 
port which the department of finance 
believes incorrect; and, where no au¬ 
dit of taxpayer’s books was attempted 
for more than two years after filing 
of return by taxpayer, corrected re¬ 
turn prepart^d by the department aft¬ 
er taxpayer’s books were no longer 
available, disallowing deduction 
claimed in return filed by taxpayer, 
was not prima facie correct but was 
invalid —Hoffman & Morton Co. v. 
Department of Finance, 25 XE.2d 
513, 373 Ill. 116. 

17- III.—Fashion-Bilt Cloak Mfg. 
Co. V. I>epartment of Finance, 49 
X.E 2d 41. 3S3 Ill. 252—Du Page 
Liquor Store v. McKibbin. 48 X.E. 
2d 926, 333 Ill. 276—^-\r.derson V. 
Department of Finance, 18 X.E,2d 
206. 370 Ill. 225. 

Books and records 

In order to overcome presumption 
of correctness there should be evi¬ 
dence identified with books or rec¬ 
ords as kept by the taxpayer and 
supported by proof of facts entitling 
It to be admitted as evidence or facts 
from some other source Importing 
equal verity.—Du Page Liquor Store 
V. McKibbin, 48 X.E.2d 926, 3S3 IH. 
276. 

Presumption hold overoomo 
Ill—Fashion-Bilt Cloak Mfg. Co. ▼. 
Department of Finance, 49 K.BLM 
41, 3S3 Ill. 252—Feldsteiu v. Bo* 
partment of Flaanoe, 36 KJAJM 
557, 377 Hi. 396. 

PresumyUtm Md mit arwwttoao 
HI.—Lutkus V. DoportMUt ^ Fi¬ 
nance, BS N.EL3d 6t4, $96 XU. Ffl 
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where the taxpayer presents uncontradicted com¬ 
petent evidence, which is not so inconsistent or im¬ 
probable as to be unworth}’ of belief, the prima facie 
case is overcome and the burden shifts to the de¬ 
partment to prove its case by competent evidence.^^ 
It has been held that the burden is on the taxpa}’- 
er to establish an exemption^ ^ and that, in the case 
of a sales tax, the burden is on the seller to estab¬ 
lish the daim that certain sales were tax exempt-^ 
and to show the portion of h:s receipts that came 
from such sales.-^ 

Evidence which is competent, relevant, and ma¬ 
terial is admissible at the hearing,-- and under some 
statutes technical rules as to the admissibility of 
evidence are not applicable,^^ but such a statute 
does not render inapplicable the fundamental rules 
of evidence,-*^ such as that which excludes hearsay 
evidence.-^ The findings made must be supported 


by competent evidence.^® 


I 

I 

I 

i 

! 


Administrative reviezv. Under some statutes there 
is a special tax board or court to which appeals 
from the decisions of assessing officials may be 
taken.-" As to some taxes, the statute may provide 
for an appeal only from a notice of delinquenc}’ 
and a determination that the taxpayer is subject 
to the tax and not from the determination of the 
amount of the tax,-S and in such case the appeal 
is too late if made after the amount of the tax is 
determined.-^ 


d. Judicial Eeview 

The statutes govern as to the procedure and scope of 
judicial review of an assessment or order of the tax of¬ 
ficials. 


The statutes govern as to the procedure whereby 
an assessment or order of the tax officials may be 
subjected to judicial review.30 It has been held 


—Du Page Liquor Store v. Me-' 
Kibbin, 4S X E 2d 926. 3S3 Ill. 276. 
IS. Ill.—Feldstein v. Department of' 
Finance, 36 X.E 2d 557, 377 Ill.' 
396—Xovicki v. Department of Fi¬ 
nance, 26 X.E.2d 130, 373 Ill. 342. ' 
19. Hawaii.—In re Excise Tax of 
Hind, 34 Hawaii 40, * 

Ohio —Pioneer Linen Supply Oo. v. 
Evatt, 65 X.E.2d 711, 146 Ohio St. ' 
248. ; 

ao. X.T.—Mounting & Finishing Co. ; 
V. McGoldrick, 60 X.E,2d 825, 294 | 


X.Y. 104. 


filed a verified denial of the partner- | 
ship, petitioner's denial of partner¬ 
ship was in effect a denial that any | 
tax was due from him, and hence i 
question of partnership was a proper j 
one for consideration by commission¬ 
er appointed by auditor to conduct 
hearing on the petition—Tan Hoose 
V. Smith. Mo., 198 S.W.2d 23. 

Deduction not claimed in applica. 
tdon for revision was allowed where 
supported by evidence adduced at 
hearing.—People ex rel. Seidman v. 
Graves, 22 X.Y S.2d 985, 260 App. 
Div. S9S. 


'Wliexe no records were kept by 
seller as to amount of each sale un¬ 
der nine cents each, such sales could 
not be excepted from sales tax — 
Pappadimitriu v, Glander, Ohio B.T. 
A, 71 X.E 2d 151. 

21. Ohio.—Obert v. Evatt. 59 X E.2d 
931, 144 Ohio St. 492. 

22. Ill.—P. H. Mallen Co. v. Depart¬ 
ment of Finance, 25 X.E. 2d 43, 372 
HI. 598. 

23. Ill.—^Xovicki v. Department of 
Finance, 26 X.E 2d 130. 373 HI. 
342—P. H. Mallen Co. v. Depart¬ 
ment of Finance, 25 X.E.2d 43, 372 
III. 598. 

24. Ill.—^Xovicki V, Department of 
Finance, 26 X.E.2d 130, 373 Ill. 
342. 

25. Ill.—^Hoffman v. Department of 
Finance, 30 X.E.2d 34. 374 Ill. 494 
—^Xovicki V. Department of Fi¬ 
nance, 26 N.E.2d 130, 373 Ill. 342. 


Taxpayer not presenting evidence 

Where one protesting assessment 
failed to appear before department 
on hearing of protest, department’s 
record constituted record on hearing 
and no evidence was necessary to 
support pnma facie correctness of 
department’s amended return.—Tatz 
I V. Department of Finance, 62 X.E. 
2d 674, 391 Ill. 131. 

Evidence held snmeient 
Ill.—Hoffman v. Department of Fi¬ 
nance, 30 X.E.2d 34, 374 Ill. 494. 
Mo—^Van Hoose v. Smith, 198 S.W. 
2d 23. 

Ohio.—Edelstein v. Glander, 72 X.E. 
2d 384, 148 Ohio St, 19. 

27. Mass.—Commissioner of Corpo¬ 
rations and Taxation v. Chilton 
Club, 61 X,E.2d 335, 31S Mass. 2S5. 
Ohio.—Pappadimitriu v. Glander, B. 
T.A, 71 X.E. 2d 151. 


2& Ill.—Xovicki V, Department of 
Finance, supra. 

Xssaes on hearing 

Where additional sales tax as¬ 
sessment was made by state auditor 
against petitioner and another on 
theory that they operated a used car 
business as partners, and petitioner 


Board’s power 

The statutes authorizing board of 
tax appeals to “affirm, reverse, va- 
;ate, or modify” tax assessments do 
not authorize board to change in¬ 
herent nature of assessments or to 
levy a tax different from that levied 
by commissioner so as to authorize 
the board to change sales tax assess¬ 
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ment to a use tax assessment.—^Well- 
nitz V. Evatt, 11 Ohio Supp. 117. 

Amendment of notice of appeal de¬ 
nied where application made after 
time to appeal had expired.—Ameri¬ 
can Restaurant & Lunch Co. v. Glan¬ 
der, 70 X.E.2d 93. 147 Ohio St. 147. 

28. Mass.—Commissioner of Corpo¬ 
rations and Taxation v. City Club 
Corp., 61 N.E.2d 332, 318 Mass. 
293. 

Administrative practice 
The appellate tax board’s adminis¬ 
trative practice in holding that no 
appeal lies thereto from taxation 
commissioner’s decisions under meal 
tax act, except from his determina¬ 
tion of tax, cannot be followed, as it 
is inconsistent with section of act 
authorizing appeal only from com¬ 
missioner’s notice to taxpayer of de¬ 
linquency in failing to file proper re¬ 
turns.—Commissioner of Corpora¬ 
tions and Taxation v. City Club 
Corp., supra. 

29. Mass.—Commissioner of Corpo¬ 
rations and Taxation v. City Club 
Corp., supra. 

Petition held timely Sled 
Mass.—Commissioner of Corporations 
and Taxation v. Chilton Club, 61 
X.E.2d 335, 318 Mass. 2S5. 

30. Ill.—Diogenes v. Department of 
Finance, 35 X.E.2d 342, 377 III. 
15. 

Mass.—Commissioner of Corpora¬ 
tions and Taxation v. Chilton Club, 
61 X.E.2d 335, 318 Mass. 285. 

Pa.—Commonwealth v. Strickler, 
Com.PL, 27 Del.Co. 530. 

Abuse of discretio*' 

Generally courts will provide rem¬ 
edy, if discretion, lodged in admin¬ 
istrative officer by city ordinance, to 
fix license fees is abused.—American 
Baseball Club of Philadelphia v. City 
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that, where the statute provides a special procedure 
for the judicial review of an assessment, such pro¬ 
cedure is exclusive^! unless the assessment was 
made without jurisdiction.^^ Under the terms of 
the tax statute and the practice prevailing in the 
jurisdiction, an assessment may be reviewed by 
certiorari,33 by appeal,34 by a declaratory judg¬ 
ment proceeding,35 or it may be directly attacked 
by a proceeding in equity.36 A statutory provi¬ 
sion that the decisions of an administrative appel¬ 


late bi-jard shall be final has been held not to de¬ 
prive the taxpayer of the right to a judicial re¬ 
view of the law questions pci^?ed on by such 
board.37 

Under some statutes the court does not receive 
any evidence on a certiorari proceeding,3S but de¬ 
termines the matter on the return to the wmit, which 
includes a transcript of the proceedings before the 
tax department.^!? and, under a statute permitting 
evidence to be introduced in a certiorari proceed- 


of Philadelphia. 167 A. 891, 312 Pa. 
311, 92 A.Li R. 386, appeal dismissed 
54 S.Ct. 128, 290 U.S. 595, 7S L.Ed. 
524. 

Certificate of Indebtedness 

Appeal to chancery court from de¬ 
termination of commissioner of 
amount of tax due automatically su¬ 
persedes certificate of indebtedness 
filed by commissioner.—Hardin v. 
Xorsworthy, 165 S.'W.2d 609, 204 Ark. 
943. 

Evidence 

In proceeding for the correction of 
alleged erroneous assessment of li¬ 
cense taxes, letters from state tax 
commissioner, advising corporation's 
counsel that after change in the 
manner of doing business, resulting 
from organization of a new corpora¬ 
tion, such corporation was required 
to pay only for a commission mer¬ 
chant’s license and would not be lia¬ 
ble to assessment of a license tax as 
a wholesale merchant, were inadmis¬ 
sible.—Richmond Food Stores v. City 
of Richmond, 15 S.E.2d 328, 177 Va 
592. 

31. Ill—^TVeil-McLain Co. v. Collins, 
71 N.E.2d 91, 395 III. 503—Superi¬ 
or Coal Co. V. O'Brien, 50 X,E.2d 
453, 383 Ill. 394—Department of 
Finance v. Kilbane, 44 X.E.2d S6S, 
381 IlL 117—Clauson v. Depart¬ 
ment of Finance, 36 X.E.2d 714, 377 
Ill. 399. 

N.Y.—Dun & Bradstreet v. City of 
New York. 11 N.E.2d 728, 276 N, 
Y. 19 S. 

32. N.Y.—Dun & Bradstreet %% City 
of New York, supra. 

33. Hi.—Department of Finance v. 
Schmidt, 29 NE.2d 530. 374 Ill. 351. 

Mo.—State ex rel. Young v. F. 
Woolworth Co., 159 S.W.2d 297, 34S 
Mo. 1180, followed in State ex rel. 
Warran v. P. W, Woolworth Co., 
159 S.W.2d 301. 

37 C.J. p 258 note 32. 

Certioraxl the exclusive remedy 
HI.—Superior Coal Co. v. O’Brien, 50 
N.E.2d 453, 383 Ill. 394—Depart¬ 
ment of Finance v. Kilbane, 44 N. 
E.2d 868, 381 Ill. 117—Clauson v. 
Department of Finance, 36 N.E.2d 
714, 377 III. 399. 

Statutory, sot oosomosUaw, writ 
The writ of certiorari provided for 


by statute to r^vitw all questions of r 
law and fact determined by the de¬ 
partment of finance under the 
I ers’ occupation tax act is a statu¬ 
tory writ of certiorari and not a 
common-law writ.—People ex rel 
I Nelson Bros. Storage & Furniture Co. 

V Fisher, 25 N E 2d 755. 373 III. 22S 
; Waiver of irregularitieB j 

j Where it was apparent from face 
of praecipe for writ of certiorari 
i that proceeding to review decision of, 
j the department of finance imposing 
retailer's occupation tax was not in¬ 
stituted within time required by law, 

! and the department of finance raised 
no objection, and taxpayer interpos- 
' ed no objection to the department'^ 

I return which failed to disclose that 
notice of assessment of tax 'Aas 
! mailed to taxpayer, irregialarities to 
I which objection might have and 
should have been taken were wai\ ed. 

I —^Diogenes v. Department of Fi- 
’ nance, 35 N.E 2d 342. 377 Ill. 15. | 

1 34. Ala.—Ex parte State ex rel. ■ 

1 Lawson, 2 So.2d 765. 241 Ala. 301 , 
Iowa-—Dam Mfg. Co. of Iowa v. 
Iowa State Tax Commission, 22 N. 

' W.2d 786. 

1 Mass —Commissioner of Corpora- 

i tions and Taxation v Chilton Club, 
61 N,E.2d 335, 31S Mass. 2S5. 
Ohio.—Obert v Evatt, 59 N.E 2d 931, 

I 144 Ohio St. 492. I 

‘ Pa.—Commonwealth v. American 
Sugar Refining Co., 43 Pa.Dist. & 
Co. 667, 51 Dauph.Co. 314—Com¬ 
monwealth V. Strickler, Com.PL, 27 
Del.Co. 530—Schmoyer v. Herb, , 
Com. PL, 27 North.Co. 150—Appeal 
of Clark, Com.Pl., 15 Northumb. j 
Leg.J. 13. 

Time ‘ 

The appeal must be Instituted | 
within the time provided by the: 
statute. I 

Ark.-Hardin v. Gautney, 164 S.W.2d , 
427, 204 Ark. 723* : 

Ohio.—Oliver v. Evatt, 58 N.E.2d 3S1, 
144 Ohio St 231. 

Teuue 

If taxpayer's controversy goes only j 
’ to the proposition that the transac- i 
j tion is not taxable by statute impos¬ 
ing a sales and gross receipts tax. i 
or, if taxable, the person assessed | 
is not the person charged by law j 


w.th paym^-nt, the issue is de- 
terminablf by the chancery court of 
the county where it is sought to com¬ 
pel collection and where the certifi¬ 
cate of indebtedness prima facie cre¬ 
ates a lien against taxpayer's prop¬ 
erty.—^Hardin v. Gautney, 164 S.W,2d 
427, 204 Ark. 723. 

The burdesL of proof is on one seek¬ 
ing relief from use tax assessment 
le\ied by state tax commission.— 
Dam Mfg Co. of Iowa v. Iowa State 
Tax Commission. Iowa, 22 N.W.2d 
756. 

35. Ala.—Ex parte State ex rel. 

Lawson. 2 So 2d 765, 241 Ala. 304 
Stemedy aot exclusive 
Ala.—Ex parte State ex rel. Lawson, 
supra. 

36- Mo—State ex rel Young v. F 
W. Woolworth Co, 159 S.W.2d 297, 
34S Mo. IISO, followed in State ex 
rel. Warran v. P W. Woolworth 
Co.. 159 S.W.2d 301. 

Burdeu of proof 

In an equity proceeding to test the 
validity of an assessment, the bur¬ 
den of proof is on the taxpayer to 
establish the invalidity of the as- 
si^ssment.—McKinnon & Co. v. State, 
130 S.W.2d 91, 174 Tenn. 619. 

Issues 

In determining licensed sawmill 
operator's liability for payments of 
lumber wholesaler’s occupational li¬ 
cense tax. court w‘ 0 uld not consider 
effect of statutes requiring licensing 
of lumlier yards and planing and ve¬ 
neer mill operators, in absence of 
claim that such occupational li¬ 
cense taxes have been paid.—Adams 
V. Curry, S So.2d 57S, 213 Ala. fO. 

37. Mass.—Commissioner of Corpo¬ 
rations and Taxation v. Chilton 
Club, 61 N.E 2d 335, 318 MaM. 2S5. 

38. Ill—Lutkus V. Department of 
Finance, 52 N E.2d 804, 385 Ill. 221. 

39- Ill.—Lutkus V. Department of 
Finance, supra—Superior Coal Co. 
V. O’Brien. 50 N.E,2d 453, 3S3 HL 
394. 

Ohjoctioii to retum 

A taxpayer, deeming return to his 
writ incomplete or incorrect In form 
I or substance, should challenge its 
. sufficiency by appropriate motion and 
request court to direct departmaat 
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ing, it has been held that the evidence permitted 
is limited to jurisdictional matters.'*® 

The scope of the review is governed by the stat- 
ute.^i Where the statute so provides, the court, 
on writ of review or certiorari, ma\’ review the as¬ 
sessment or rulings of the tax officials on ques¬ 
tions of both law and fact,^- but under other stat¬ 
utes review on certiorari is limited to questions of 
law*3 arising or appearing on the face of the rec¬ 
ord.*^ Under this latter view th.e court can de¬ 
termine whether the order and findings of the tax 
official are supported b\’ any evidence,*^ but it can¬ 
not disturb an order or finding supported by sub¬ 
stantial evidence.*® It has been held that on cer¬ 
tiorari the only questions open for review are 
whether the tax officials acted within their juris¬ 


diction,*" whether they proceeded on a correct the¬ 
ory of the law,*S whether their action was arbi¬ 
trary, oppressive, or unreasonable,*® and whether 
the evidence is such that they might reasonably 
make the determination in question.^® It has been 
held that on an appeal questions of jurisdiction will 
be considered even though not raised by the par¬ 
ties.®* Questions of classification and exemption 
are mixed questions of law and fact®2 to be de¬ 
termined in the first instance®® by the tax offi¬ 
cials®* on a consideration of all the evidence,®® 
and the administrative determination will be ac¬ 
cepted by the courts if it has warrant in the rec¬ 
ord and a reasonable basis in law.®® 

It has been held that on certiorari the court 
must either quash the writ or quash the return ;®7 


to complete or correct return or file 
additional return, and, in absence 
of such motion, his motion, support¬ 
ed by affidavit, to strike return is 
properly denied.—Luikus v Depart¬ 
ment of Finance, 52 X.E.2d SO4, 3S5 j 
Ill. 221. 

Certification of transcript j 

Director of finance is not required j 
to certify transcript of proceedings [ 
before hearing officer in return to f 
writ of certiorari to review assess- , 
ment. but such transcript should be * 
certified hy hearing cfficer.—Lutkus ; 

V. Department of Finance, supra. 


the writ.—Clauson v. Department of 
Finance. 36 X.E.2d 714, 377 Ill. 399. 
Contrast with rOTiew nnder common- 
law certiorari 

Court IS required to consider the 
whole record constituting the re¬ 
turn to the writ, both as to questions 
of law and fact, and court’s power 
IS not limited, as in the case of, re¬ 
view by common-law writ of certio¬ 
rari. to a determination of whether 
there is evidence which fairly tends 
to support department's order.— 
Clauson v. Department of Finance, 
supra. 


4a Iowa.—Dineberger v Bagley, 2 
X.W.2d 2C5, 2S1 Iowa 907. 

41. Ill.—People ex rel. Xelson Bros, 
Storage & Furniture Co. v Fisher, 
25 X.E.2d 7S5, 270 Ill. 22S. 

Pa.—Schmoyer v. Herb, Com.Pl,, 27 
Xorth.Co. 150, 

Presumption 

In reviewing a decision of the 
board of tax appeals affirming an or¬ 
der of the tax commissioner fixing a 
per cent of estimated gross sales to 
be covered by deposit for prepayment 
of sales tax, it is assumed, in ab¬ 
sence of evidence to contrary, that 
tax commissioner, at hearing, ascer¬ 
tained kind and price of products to 
be sold and provided that a record of 
render’s transactions would be made 
to end that liability on the bond and 
deposit be determined,—Cleveland 
Confession Co. v Evatt, 56 X.E.2d 
174, 143 Ohio St. 551. 

42. Ill.—Diogenes v. Department of 
Finance, 35 X.E.2d 342, 377 HI, 
15—Department of Finance v. 
Goldberg. 19 N.E.2d 593, 370 Ill. 
578—Department of Finance v. 
Gold, 17 X.E.2d 13, 369 Ill. 497. 

Utah.— Vr^atBTn Leather & Finding 
Co. T. State Tax Commission of 
Utah, 4S P.2d 526, S7 Utah 227. 
Sola is whether decision 

was supported by the evidence in the 
record constituting the return to 


Question, is one of law where facts 
are stipulated and undisputed.— 
Western Leather & Finding Co. v. 
State Tax Commission of Utah, 48 
P.2d 52 d, S7 Utah 227. 

Statute unambiguous 

Statute providing for writ of cer¬ 
tiorari to review all questions of 
law and fact is unambiguous and 
cannot be extended beyond its terms. 
—People ex rel. Xelson Bros. Storage 
& Furniture Co. v. Fisher, 25 X.E.2d 
7S5, 373 Ill. 22S. 

Sniings in other cases 

In proceeding to review order of 
tax commission requiring payment 
of sales tax, commission’s rulings as 
to requirement of payment of tax in 
other somewhat analogous transac¬ 
tions were not controlling, since such 
rulings may be open to same objec¬ 
tions urged against order under re¬ 
view.—^Western Leather & Finding 
Co. V. State Tax Commission of Utah, 
48 P-2d 526, S7 Utah 227. 

43. Iowa.—Lineberger v. Bagley, 2 
X.W.2d 305. 231 Iowa 937. 

44. Miss.—^Viator v. State Tax Com¬ 
mission, 5 So.2d 487, 193 Miss. 266, 
certiorari denied 62 S.Ct. 1109, 316 
U.S, 644, S6 L.Ed. 1728, rehearing 
denied 62 S.Ct. 1275, 316 U.S. 711, 
S6 L.3Ed. 1777. 

45- Iowa.—Lineberger v. Bagley, 2 
X.W.2d 305, 231 Iowa 937. 
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46. Iowa.—^Lineberger v. Bagley, su¬ 
pra. 

47. Minn—State v. Armson, 207 X. 

W. 727, 166 Minn. 230. 

48. Minn—State v. Armson, supra. 

49. Minn.—State v, Armson, supra 
59. Minn.—State v. Armson, supra 

51. Mass.—Commissioner of Corpo¬ 
rations and Taxation v. Chilton 
Club, 61 N.E.2d 335, 318 Mass. 285. 

52. Ohio.—France Co. v. Evatt, 55 

X. E2d 652, 143 Ohio St. 455. 

53. X.Y.—Mounting & Fimshing Co. 
V, McGoldrick, 60 X.E.2d 825. 294 
N.Y. 104. 

54. X.Y.—Mounting & Finishing Co 
V. McGoldrick, supra. 

Ohio.—France Co. v. Evatt, 55 X.E, 
2d 652, 143 Ohio St. 455. 

Okl.—Baptist General Convention v. 
Oklahoma Tax Commission, 162 P 
2d 1012, 196 Okl. 96. 

55. Okl.—Baptist General Conven¬ 
tion v. Oklahoma Tax Commission, 
supra. 

56. X.Y.—Mounting & Finishing Co 
V. McGoldrick, 60 X.E.2d 825, 294 
X.Y.S. 104. 

57. Ill,—Clauson v. Department of 
Finance, 36 X.E.2d 714, 377 III 
399—People ex rel. Xelson Bros. 
Storage & Furniture Co. v. Fisher, 
25 N.E.2d 785, 373 Ill. 228. 

ZSTot assessment of tax 
Where the court quashes the writ 
or quashes the record, in neither 
case is the court assessing the tax, 
but leaves the question of assessing 
a tax in the department.—Depart¬ 
ment of Finance v. Gold, 17 X,E.2d 
13, 369 Ill. 497. 

Authority of an appellate court 
The statutory provision for review 
by certiorari of all questions of law 
and fact determined by the depart¬ 
ment of finance in administering the 
retailers’ occupation tax act does not 
I create another mode of taking an 
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it cannot remand the matter for the taking of ■ 
further testimony's nor can it quash the writ in 
part and quash the return in part,^^ and if it quash¬ 
es the wTit it must enter judgment against the tax- • 
payer for the amount of the assessment.®^ On ■ 
appeal the court may remand the matter where the | 
record is incomplete.®^ | 

General rules have been applied as to appeals l 
from the decision on certiorari.®^ j 

! 

§ 50. Lien on Property 

License and privilege taxes are secured by a Hen only 
to the extent that the ^statute so provides, and the dura¬ 
tion, force, and effect of the lien depends on the terms of 
the statute. 

In the absence of a statutory provision therefor 
license taxes do not constitute a lien on the prop¬ 
erty of the person assessed;®® license, occupation, 
and privilege taxes are secured by liens only to the 
extent that the statute so provides.®^ A statute 
providing that property taxes shall be a lien on the 
property assessed®® or providing for a lien against 
property for taxes assessed against it or its owner®® 


§ 50 

does not apply to license or occupation taxes, but 
general statutes providing for liens for a!! taxes®' 
or for taxes Ie\ied for any pun)ose®‘‘ have beer, 
held to provide liens to secure the payment of li¬ 
cense and occupation taxc^. A statute providing 
for a lien is not rendered ineffective by the failure 
to provide a method of enforcing the lien.®® 

The duration, force, and effect of the lien depend 
on the terms of the statute.*-* A tax lien which is 
not asserted in an action for the ttixes is not 
merged in the judgment and is subject to the period 
of limitations applicable to such liens rather than 
the longer period applicable to judgment liens.'*i 
Where the tax has been paid the lien no longer 
exists/- but a seller who collected the tax from 
his purchaser as an agent of the state cannot defeat 
the state’s lien on the theory that his receipt of the 
funds constituted payment of the tax, preventing 
any lien from existing.*® 

Property subject to lien. Under some statutes 
payment of the tax is secured by a lien on the tax¬ 
payer’s property,"^ or on the propKjrty used in the 


“appeal” so as to give the circuit an<? 
superior courts the authority to he 
found in an appellate court.—People 
ex rel. Nelson Bros. Storage & Fur¬ 
niture Co. V. Fisher, 25 N.E.2d 7S5, 
370 Ill. 22S. 

58. Ill.—Superior Coal Co. v. O’Brien, 
50 N.E.2d 453. 383 Ill. 394—People 
ex rel. Nelson Bros, Storage & Fur¬ 
niture Co. V. Fisher, 25 N.E.2d 785, 
373 Ill. 228. 

59. Ill.—Hoffman v. I>epartment of 
Finance, 30 N.E.2d 34, 374 III. 
494. 

eo. Ill.—Clauson v. Department of 
Finance, 36 N.E.2d 714. 377 Ill 
399. 

61. D.C.—Littlehales v. District of 
Columbia. 116 P.2d 297, 73 App, 
D.C. 63. 

62. Ill.—Superior Coal Co. v. 

O’Brien. 50 N.E.2d 453. 383 HI. 394 
—^W’arshawsky & Co. v. Depart¬ 
ment of Finance, 36 N.E.2d 233, 377 
Ill. 165. 

Contention first raised in appellate 
court 

Ill.—^W^arshawsky & Co. v. Depart¬ 
ment of Finance, supra. 

63- Ala.— Corpus Juris cited in. Hen- 
Ty V. Drennen Motor Car Co., ISO 
So. 563, 565. 235 Ala. 559. 

37 C.J. p 250 note 76, 

Lien for taxes generally see the 
C.J.S. title Taxation S§ 585-606 
also 61 C.J. p 912 note 74 et seg 
64, U.S.—Ervin v. State of Ala¬ 
bama. C.C.A.Ala., 80 F.2d 432. 

Ala.—Henry v. Drennen Motor Car 
Co., ISO So. 563, 235 Ala. 559. 


Cal.—Home Owners* Loan Corpora¬ 
tion V. Hansen, 102 P.2d 417, 38 
Cal.App.2d 74S 

La.—Oil Well Supply Co. v. Red 
Iron Drilling Co., 26 So.2d 726, 21 o 
La, 222. 

Va.—Chambers v. Higgins. 193 S.E. 
531, 169 Va, 345. 

Mechanic’s lies. 

The local law of the city of New 
York imposing sales tax and pro¬ 
viding that seller should have same 
right in collecting tax as if tax 
were part of purchase price on its 
face authorizes making tax subject 
of mechanic’s lien, but city was ■with¬ 
out power so to extend the lien law. 
—In re Thomas J. Waters & Sons, 
2 N.Y.S.2d 595, 166 Misc. 7S3. 

PahHc aoconxLt 

Collection of tax held a “public 
account” within statute providing 
that all state taxes and public ac¬ 
counts settled against any corpora¬ 
tion shall be first lien on its fran¬ 
chise and property.—Schoyer v. Com¬ 
et Oil &: Refining Co., 130 A, 413, 
284 Pa. 1&9. 

Consent to lien 

In action to foreclose lien claim, 
mere fact that company, in answer 
to state’s cross complaint, expressed 
willingness to give state lien on its 
property for unpaid gasoline taxes 
IS not controlling and does not 
change situation revealed by undis 
puted facts under which state was 
I ot entitled to lien.—Hilam. Inc., v 
Petersen Oil Co., 258 N.W. 365. 217 
Wls. 86. 


66w Mi?s.—Henry v. Alexander, 94 
So. 546. 131 Miss. 5SS. 

66. .\la —Henry v. Drennen Motor 
Car Co., ISO So 563. 235 Ala. 5^^ 
6!7. Ga—Atlanta Trust Co. v. At¬ 
lanta Realty Corporation. 170 S.E 
791, 177 Ga, 551. 

68. N.C.—^V’aughan v. Lacy, 123 S. 
E. 475, ISS NC. 123. 

69. C.S.—State of California v. Hi- 
sey, CC..VCal., 8 4 F.2d 802. 

7a Oil Well Supply Co. v. Rtd 

Iron Drilling Co., 26 So 2d 726, 
lA. 222. 

Minn—State v. Heskln, 7 N.W 2d 1, 
213 Minn. 36S. 

71- La.—Oil Well Supply Co. v Red 
Iron Drilling Co.. 26 So.2d 726, 210 
La. 222. 

TSL Ark.—^Hardin v. Gautney, 164 S 
W.2d 427, 204 Ark. 723. 

73. Colo.—B. K Sweeney Electrical 
Co. V. Poston, 132 P.2d 443, llC 
Colo. 139. 

74- N.C—Vaughan v. Lacy, 123 S. 

E. 47S, 18S N.C. 125. 

Pa.—In re Morrison’s Estate. 22 A.2d 
729, 343 Pn 157. 

37 C.J. p 251 note SI. 

£ag«I or eqTLliahle iatareat 

The state's lien for gross sales stud 
consumer’s sales taxes applies <»ily 
to a legal or equitable property in¬ 
terest of taxpayer.—Moran v. Lac- 
cony Smokeless Coal Co., 10 S.K.3d 
f>78, 122 W.Va, 405, 13€ A.L.R, i##7- 
certiorari denied Piney Coking Coal 
Land Co. v, Jamea, fl aCL 396, ttl 
C.S. 714. 65 L.Ed. 445. 
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licensed or privileged occupations^ even though it 
is not owned by the taxpayer.’^^ The rights of the 
conditional seller of property in the taxpayer's pos¬ 
session have been held, under various statutes, to 
be superior to the claim or lien for taxes."" Under 
a statute imposing on dealers in certain merchan¬ 
dise the duty of collecting a tax from their cus¬ 
tomers, and giving the taxing authorit\* a lien on 
the dealer’s property" for the tax collected, it has 
been held that the individual property of a partner 
is subject to the lien."^ 

Time ulien lien attaches. The lien arises at the 
time provided by the statuteeven though the tax 
is not then fixed or payable.^^ Under some stat¬ 


utes the lien arises by operation of law and does 
not depend on the taxpayer’s insolvency or on ju¬ 
dicial action.S^ Under other statutes the lien does 
not arise until the filing of a certificate of indebt¬ 
edness ,^2 a sworn statement in the form provided 
by the statute,^^ or a notice of lienj^-^ and under 
other statutes the lien does not arise until a levy 
on, or seizure of, the property.^® 

Priority. The statute governs as to the priority 
accorded the lien.^® The legislature has the power 
to make the lien given to secure the pa^mient of the 
license or occupation tax superior to other liens, 
including liens which are prior in time to the tax 
lien,ST and including liens which were created be- 


75. Tex.—state v. Wynne, 133 S \V. 
2d 951. 134 Tex. 455, appeal dis¬ 
missed Wynne v. State of Texas, 
60 S.Ct. 9S0, 310 U.S. 610, Si L Ed. 
1388, rehearing- denied 60 S Ct. ! 
1094, 310 U.S 650. S4 L.Ed. 1422— 
Ex parte Kings berg, S7 S,W.2d 
465, 126 Tex. 225—Wright v. State. ' 
Civ.App, 71 S.W.2d 352, j 

37 C.J. p 251 note S3. j 

Zdeense in another’s name 

State was held not entitled to lien , 
on premises of company for taxes ' 
due from lessee of premises who, , 
however, was stockholder in com¬ 
pany. where license was issued to in- ' 
dividual when company could not | 
obtain license owing to failure to pay ; 
money due state.—Hilam, Inc., v. Pe- | 
tersen Qil Co., 258 N.W. 365, 217 Wis. j 
86 . 1 


60 set. 980, 310 U.S. 610, 84 L.Ed. 
13SS, rehearing denied 60 S.Ct. 
1094, 310 U.S. 659, 84 L Ed. 1422— 
Johnston & Burnham v. State, Civ. 
App, 95 S.W2d 144. 

77. La—State ex rel. Grosjean v. 
Shurley, 165 So. 533. 

Tenn.—Hill-Summers Chevrolet Co. 
v. Gouge, 64 S.W.2d 199, 166 Tenn. 
634. 

W.Va.—Moran v. Leccony Smokeless 
Coal Co.. 10 SE.2d 578, 122 W.Va. 
405, 136 A.L.R. 1007, certiorari de¬ 
nied Piney Coking Coal Land Co. v. 
James. 61 S.Ct. 396, 311 U.S. 714, 
85 L.Ed. 465. 

78. Pa.—In re Morrison’s Estate, 22 
A.2d 729, 343 Pa. 157. 

79. U S.—In re Knox-Powell-Stock- | 

ton Co.. C.C.A.Cal. 100 P 2d 979. | 


Xhtangihle property 

The word "property,” as used in 
statute imposing lien, was intended 
to cover not only the phj’sical and 
tangible property of taxpayer, used 
in his business, but all other prop¬ 
erty of whatever character which 
was a part of his assets and which 
were used or relied on to carry on his 
activities.—Fidelity & Deposit Co. of 
Maryland v Lewis County Court, 15 
S.E.2d 302, 123 W.Va. 409. 

Zfcights tmder defaiUted contract 

Rights accruing to contractor un¬ 
der contract for erection of building, 
the construction of which was start¬ 
ed by the contractor, and on default 
was completed by the surety on con¬ 
tractor’s bond, constituted, "property” 
within statute giving the state a lien 
on property used in business or occu¬ 
pation on which tax is imposed, es¬ 
pecially where ^ per cent of accrued 
earnings retained by county court 
at date of contractor’s default ex¬ 
ceeded amount of lien asserted by the 
state —Fidelity & Deposit Co. of 
Mar>’Iand v. Lewis County Court, su¬ 
pra. 

76. Tex.—State v. Wynne, 133 S.W. 

2d 951, 134 Tex. 455. appeal dis¬ 
missed Wynne v. State of Texas, 


! 80. U.S —In re Knox-Powell-Stock- 
ton Co., supra. 

XzLchoate lien 

The lien is nothing more than an 
inchoate and general lien and it does 
not become a specific lien until the 
exact amount of taxes due has been 
determined.—^U. S. v. State of Texas, 
Tex., 62 S.Ct. 350. 314 U.S. 4 SO, 86 
L.Ed. 356, conformed to State v. Nix, 
Civ.App., 159 S.W.2d 214, 

81. U.S.—In re White Star Refining 
Co.. CC.A.Tex., 74 F.2d 269, cer¬ 
tiorari denied Fortner v. State of 
Texas, 55 S.Ct, 637, two cases, 294 
U.S. 727, 79 L.Ed. 727. 

82. Ark.—Hardin v. Norsworthy, 165 
S.W.2d 609, 204 Ark. 943. 

83- La,—Oil Well Supply Co. v. Red 
Iron Drilling Co., 26 So.2d 726, 210 
La 222. 

84. Cal.—^Home Owners’ Loan Cor¬ 
poration v. Hansen, 102 P.2d 417, 38 
Cal.App.2d 748. 

Taxes assessed before statute enacted 
Provision for the filing of a no¬ 
tice of lien in county -where proper¬ 
ty is located, in order to effectuate 
lien, did not apply to a lien for occu¬ 
pation fees assessed before such 
amendment was adopted.—Licking v. 
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Hays Lumber Co., 19 N.W.2d 148, 146 
Neb. 240. 

85. U.S.—In re L. Gandolfi & Co 
D.C.NT., 42 F.Supp. 7 O 6 . 

Wis—Donley v. W. H. Barber Co. 

254 X.W. 553, 215 Wis. 338. 

37 C.J. p 251 note 82. 

86 . Colo.—B. K. Sweeney Electrical 
Co. V. Poston, 132 P.2d 443, HO 
Colo. 139—People v. City and Coun¬ 
ty of Denver, 273 P. 883, 80 Colo 
61. 

Property tax lien 
Liens for general taxes on person¬ 
al property for years prior to effec¬ 
tive date of statute declaring state 
sales tax first and prior lien on re¬ 
tailer’s property are antecedent en- 
I cumbrances not affected by such lien. 
—City and County of Denver v. Arm¬ 
strong, 97 P.2d 448, 105 Colo. 290. 
CJonstruction contract 
The lien of the state on earned in¬ 
come from contract for construction, 
for taxes due the state by contractor 
which defaulted on its undertaking, 
was superior to lien of laborers and 
materialmen who performed labor 
and furnished material In construc¬ 
tion of the building, so that rights 
of surety on contractor’s bond which 
completed construction on contrac¬ 
tor’s default and -was subrogated to 
rights of laborers and materialmen, 
were subject to the statutory prior¬ 
ity of the state’s lien.—Fidelity & 
Deposit Co. of Maryland v. Lewis 
County Court, 15 S.E.2d 302, 123 W. 
Va. 409. 

Perishable goods 

Lien of state for tax on personalty 
used in business is not divested by 
short-order foreclosure sale had at 
request of holder of security bill of 
sale to personalty; the rule that in 
the case of perishable goods the lien 
is divested and attaches to the pro¬ 
ceeds of the sale does not apply to 
the tax lien.—State Revenue Com¬ 
mission V. Rich, 175 S.E. 394, 49 Ga. 
App. 271. 

87. Colo.—People v. City and Coun- 
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fore the enactment of the statute providing fcr a 
tax lien;^S but a statute will not be construed as 
giving the tax lien priority over preexisting liens.^^ 
especially liens created before the enactment of the 
statute,®^ unless the intention to do so clearly ap¬ 
pears. 

Under some statutes the tax hen is superior to 
later liens but is inferior to earlier liens under 
such statutes the lien is inferior to that of a pre¬ 
existing duly recorded mortgage,S- although it is 
superior to a mortgage which has not been prop¬ 
erly recorded.^^ Under other statutes the tax lien 
is superior to preexisting liens,®** including liens cre¬ 


ated before the enactment of the statute.®^ Thus 
the tax lien is su 7 ^e^ior to a prior mortgage or trust 
deed,®® even though duly recorded,®" It has been 
held under some statutes that the lien is superior to 
the rights of a bona fide purchaser of the proper¬ 
ty.®^ 

The lien arising from a judgment for taxes has 
been held to have the same priori:}' status as any 
other judgment lien®® and to be inferior to the 
I:en of a previously recorded mortgage.^ It has 
been held that the claim for taxes is entitled to 
priority of payment in an insolvency proceeding 
or an assignment for the benefit of creditors.^ In 


ty of Denver, 273 P. SS3, So Colo 
61. 

Minn.—State v. Heskin, 7 X.W 2d 1, 
213 Minn. 368. 

S C’.—Motor Dealers* Credit Corpora¬ 
tion V. Heise. 164 S.E. 900, 166 S.C. 
3S9. 

Statute as notice of Men 

Mortgagee tvhose mortgage was 
executed after effective date of tax 
acts which provided that taxes im¬ 
posed should be erior liens on prop¬ 
erty of taxpayer, was charged with 
notice of the acts and their provi¬ 
sions, and by operation of law. pro¬ 
vision became a part of the mort¬ 
gage contract, and the statutory liens 
were not invalid as being secret 
liens.—B. K. Sweeney Electrical Co. 

V. Poston. 132 P.2d 443, 110 Colo. 
139. 

88 . Tex,—State v. Xix, Civ.App., 13S 
S.W.2d 924, reversed on other 
grounds U. S. v. State of Texas. 62 
S.Ct. 350, 314 IJ.S. 480, S 6 L.Ed. 
356, conformed to State v. Xix, Civ. 
App., 159 S.W.2d 214. 

W. Ta.—Central Trust Co. v. Hall, 
146 S.E. S25, 106 TV.Va. 6 ST. 

88 . Colo.—City and County of Den¬ 
ver V. Armstrong, 97 P.2d 448, 105 
Colo. 290. 

Minn.—State v. Heskin, 7 X.W.2d 1, 
213 Minn, 368. 

Wash.—Home Owners* Loan Corpora¬ 
tion V. Mitchell, 81 P.2d 268, 195 
Wash. 302. 

9a W.Va.—Central Trust Co. v. 
Hall, 146 S.E. 825, 106 W.Va. 687. 
Retroactive operation will not be 
given statute giving lien priority un¬ 
less plainly required by the terms of 
the statute.—City and County of 
Denver v. Armstrong, 97 P.2d 448, 105 
Colo. 290. 

9X. Fla.-'—^Liovett v. Lee, 193 So. 538, 
141 Pia. 395, 

Wis.—Donley v. W. H. Barber Co., 
254 X.W. 553, 215 Wis. 338. 
Contract or mortgage Mens 
Cal.—^Home Owners* Loan Coniora- 
tion V. Hansen, 102 P.2d 417, 3S 
Cal.App.2d 748. 

92. La.—Oil Well Supply Co. v. Red 


Iron Drilling Co, 26 So 2d 726, 21»* 
La. 222. 

Mmn—State v. Heskin, 7 X.W.2<i 1, 
213 Minn. 36^. 

Mont.—Standard Oil Co. of Califor¬ 
nia V. Idaho Community Oil Co.. 
27 P.2d 173, 95 Mont, 412 
Pa,—Schoyer v. Comet Oil & Refining 
Co.. 130 A. 413. 2S4 Pa. ISO. 

Wash.—Home Owners* Loan Corpo¬ 
ration V. Mitchell, 81 P.2d 26S. 195 
Wash. 302. 

93. Mont.—Standard Oil Co. of Cal¬ 
ifornia V. Idaho Community Oil 
Co., 27 P.2d 173. 95 Mont. 412. 

94. XJ.S.—Ervin v. State of Alabama, 
C.C..V.Ala.. 80 F2d 432. 

Va.—Chambers v. Higgins, 193 S.E. 

531, 169 Va. 345. 

37 C.J. p 251 note 80. 

Uea created by act of taaepayer 
The state’s lien for taxes was su¬ 
perior in priority to any lien cre¬ 
ated by act of taxpayer, including 
lien for royalties under lease, lien 
under a deed of trust, and a mort¬ 
gage hen.—^iloran v. Leccony Smoke¬ 
less Coal Co., 10 SE2d 578. 122 W. 
Va. 405, 136 A.L.R. 1007, certiorari 
denied Piney Coking Coal Land Co. 

V. James. 61 S.Ct. 396, 311 U.S. 714, 
85 L.Ed. 465. 

Creditors* Mens 

Tex.—State v. Lowman, 133 S.W.2d 
962, 134 Tex 475. 

95 . Ga.—State Revenue Commission 
V. Rich, 175 S.E, 394, 49 Ga.App. 
271. 

Tex—State v. Wynne, 133 SW.2d 
951, 134 Tex. 455, appeal dismissed 
Wynne T. State of Texas. 60 S.Ct. 
980, 310 U.S. 610. 84 L.Ed. 138S, 
rehearing denied 60 S.Ct. 1094. 310 

U. S. 659, 84 L.Ed 1422. 

W. Ya,—Moran v. Leccony Smokeless 

Coal Co., 10 S.E.2d 758, 122 W’.Va. 
405, 136 A.L.R. 1007, certiorari 

denied Piney Coking Coal Land Co. 

V. James. 61 S.Ct. 396, 311 U.S. 714, 
85 XxEd. 465* 

36. U.S.—Berryessa Cattle Co. v. 
Sunset Pacific Oil Oo., C.C..\.Cal.. 
S 7 F. 2 d 972. 

2 olo.—B. K. Sweeney Electrical Co. 
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V. Poston, 132 P.2d 443, 110 Colo 
139. 

la.—State Revenue Commission v. 
Rich, 175 S.E. 394, 49 Ga.App. 

271. 

S.C —Motor Dealers* Credit Corpora- 
ration v. Heise, 164 S.E. 900, 166 
S.C. 3S&- 

Tex—State v. Wymne, 133 S.W.2d 
951, 134 Tex. 455, appeal dismissed 
Wynne v. State of Texas, 60 S.Ct. 
9 >ri, 310 U.S. 610. 84 L.Ed. 13S8. 
rehearing denied 60 S Ct. 1094, 310 

U. S. 659, 84 L.Ed. 1422. 

Va.—Chambers v. Higgins, 193 S E. 
531, 169 Va. 345. 

97. Ga—Atlanta Trust Co. v. At¬ 
lanta Realty Corporation, 170 S.E, 
791, 177 Ga. 581. 

S.C.—Motor Dealers* Credit Corpora¬ 
tion V. Heise, 164 S.E. 900, 166 S 
C. 389. 

98- X.C—^Vaughan v. Lacy, 123 S.E. 
478, 158 X.C. 123. 

99, Cal —Home Owners* Loan Cor¬ 
poration V. Hansen, 102 P.2d 417, 
SS Cal.2d 748. 

1 . Cal.—Home Owners’ Loan Corpo¬ 
ration V. Hansen, supra. 

La.—Oil Well Supply Co. v. Red Iron 
Drilling Co., 26 So.2d 726, 210 La. 
** 2 '* 

2. X.T.—In re Atlas Television Co. 
6 X.R2d 94, 273 X.Y. 51—Balsam 

V. Kue Products Corp., 53 X.Y.S.2d 
S60, 184 Misc. 207—In re General 
Assignment for Benefit of Credi¬ 
tors of Pans Shoe Co , 2 X.Y.S. 2 d 
451, 165 Misc. 394, 397. 

Okl—In re Hams, 88 P.2d 372, 184 
Okl. 459. 

Interest 

State was not entitled to priority 
over other creditors of oil company 
m recei\er’s hands for payment of 
interest on allowed claim for gaso¬ 
line license tax and penalty for non¬ 
payment thereof, statute providing 
for payment of interest only on pen¬ 
alty imposed for taxpayer's neglect 
to make return of number of gal¬ 
lons of gasoline refined.—Slate of 
California v, Hisey, C.C.A.Cal., 84 
F.2d 802, 
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such proceedings a federal claim for taxes which 
is entitled to priority of payment on insolvency is 
entitled to priority over a state claim for taxes 
where the lien therefor has not become fixed and 
specific before an act of bankruptcy or insolvency.^ 

§51. Payment 

The time and manner of payment of a license fee or 
tax are generally governed by the provisions of the stat¬ 
ute or ordinance requiring the license or tax. 

The time and manner of paj-ment of a license fee 
or tax are gencralh* governed by the provisions of 
the statute or ordinance requiring the license or 
tax,'* since they are generally payable annually® 
or monthly.® Under some statutes, the tax becomes 
due and payable without an assessment." 


! It is not essential that a license or privilege tax 
be paid before the exercise of the license or priv¬ 
ilege, but payment may precede or follow the ex¬ 
ercise of the privilege depending on which system 
I the legislature chooses to adopt.® Pa3Tnent of a 
\ license fee may be required as a condition precedent 
^ to the issuance of a license and engaging in busi- 
‘ ness,^^ and a license issued before such payment is 
; void.^® Under some statutes and ordinances pay¬ 
ment in advance is also required of license or oc¬ 
cupation taxes,^^ and, where a tax is imposed 
monthh’, an applicant who has already' pursued the 
j business for some time without taking out a license 
or paying the tax is not entitled to a license without 
the payment or tender of back taxes for the time 
he has engaged in the business.^^ Under other 


3. U.S.—U. S. V. state of Texas, (2) A demand for payment of the 
Tex., 62 S.Ot, 350, 314 U.S. 554, 85 f tax is to be construed in the light 
L.Ed 356, conformed to State v. of the circumstances and the lan- 
Xix, Civ.App, 159 S.‘^".2d *214. | guage used.—^Northern Pac. Ry. Co. 

Contra State v. Wynne, 133 S W 2d v. Henneford, D.C.Wash., 15 P.Supp. 
951, 134 Tex 455, appeal dismissed * 302, reversed on other grounds Hen- 
Wynne v. State of Texas, 60 S Ct. neford v. Xorthern Pac. Ry. Co., 5S 


980, 310 r.S. 610, S4 L.Ed. 13SS, 
rehearing denied 60 S Ct. 1094, 310 
US 659, 84 LEd. 1422. 

4. Colo.—People v. Texas Co., 2 75 
P. S96, S5 Colo. 2S9. 

La.—Texas Co. v. Fontenot, 8 So.2d 
6S9, 200 La. 753. 

Mo.—City of St, Charles v. Union 
Electric Co. of Mo., App., 185 S. 
W,2d 297. 

Pa.—Cusumano t. City of Philadel¬ 
phia, Com PI., C 7 Pa.Dist. & Co, 
592. 

Tenn —McGill & Daugherty v. Ke- 
fauver, 137 S.W.2d 279, 175 Tenn, 
667. 

37 C.J. p 251 note 55. 

Beasonahle construction 

WTiere question is whether city, 
assuming existence of power to im¬ 
pose license tax, has expressed in¬ 
tention that an installment of tax 
should be due and payable on a spec¬ 
ified date, rule of strict construction 
does not apply and court is merely 
required to give section such a rea¬ 
sonable construction as will carry 
out spirit and purpose of ordinance. 
—City of St. Charles v. Union Elec¬ 
tric Co. of Mo., Mo.-\pp., 1S5 S.W.2d 
297, 

irotice and demand 

(1) Letter from tax commission 
proposing additional sales tax to 
amount shown in vendor’s return, and 
stating that payment should be 
made within specified time, was a 
notice and demand on vendor within 
statute requiring vendor to pay addi¬ 
tional tax found due on recomputa¬ 
tion within specified time after notice 
and demand from commission.—State 
Tax Commission of Utah v. Katsis, 
62 P.2d 120, 90 Utah 406, 107 A.L.R. 
1477. 


; set. 415, 303 US. 17, 82 L.Ed. 619. 
Penalty for nonpayment 

Under statutes relating to collec¬ 
tion of additional assessment and in¬ 
terest and penalties attaching there- 
t to. the legislature intended that the 
j payment of the additional tax should 
I not become delinquent until the pen¬ 
alty for nonpayment attached.—Peo¬ 
ple V. Hochwender, 124 P.2d S23, 20 
Cal. 2d ISl. 

Tender of payment held sufficient 
La—State ex rel. Portene v. Gulf, 
Mobile & Xorthern R. Co., 184 So. 
711, 191 La. 163. 

6. Cal.—Carpenter v. Peoples Mut. 
Life Ins. Co., 74 P.2d 508, 10 Cal. 
2d 299. 

37 C.J. p 251 note 86. 

6, U.S.—Monamotor Oil Co. v. John- | 
I son, D.C low-a, 3 P.Supp. 189, af¬ 
firmed 54 S.Ct. 575. 29-2 U.S. 86, 
78 LEd. 1141. 

La.—State v. Sinclair Refining Co., 
196 So, 349, 195 La. 2SS, appeal 
dismissed Sinclair Refining Co. v. 
State of La., 61 S.Ct 393. 11 U. 
S. 609, 85 L.Ed. 386. 

Mich.—Gardner-White Co. v. Dun- 
ckel, 295 X.W. 624, 296 Mich. 225. 
Bond guaranteeing payment 

(1) The statute making it manda- 
tory for gasoline dealer to furnish 
bond guaranteeing payment of all 
taxes and providing that dealer fur¬ 
nishing bond shall be required to 
pay taxes at time of making reports 
only on such gasoline actually sold, 
used or consumed in state during pe¬ 
riod for which reports are made does 
not mean that tax should be paid 
only on such motor vehicle fuel as 
is actually sold but means that if 
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bond is furnished tax need not be 
paid immediately but may be post¬ 
poned until reports of dealer are 
made and the effect of giving bond is 
to allow dealer a few days of grace 
for making payments.—State v. Sin¬ 
clair Refining Co., 196 So. 349, 195 
La. 288, appeal dismissed Sinclair 
Refining Co. v. State of La., 61 SCt 
39, 311 U.S. 609, 85 L.Ed. 386, 

(2) Where statute provided that 
tax should become due on gasoline 
when imported into state and per¬ 
mitted bonded dealer who filed 
monthly rei>orts of sales by twen¬ 
tieth of succeeding month to pay 
taxes as gasoline was sold, dealer 
who failed to make report by twen¬ 
tieth and pay tax on sales of previ¬ 
ous month became delinquent as to 
tax on all gasoline imported,—State 
V. Mahr, La.App., 151 So. 907. 

7- D.C.—Cedar Hill Cemetery Corpo¬ 
ration V. District of Columbia, 124 
[ F.2d 2S6, 75 U.S.App.D.C. 84. 

8. U.S.—Great Xorthern Life Ins 
Co. V. Read, C.C.A.Okl.. 136 F.2d 
44. affirmed 64 S.Ct S73, 322 U.S 
47, SS LEd. 1121, 

Cal.—Carpenter v. Peoples Mut Life 
Ins. Co., 74 P.2d 508, 10 CalJId 299- 
Okl.—^Lincoln Xat. Life Ins. Co. v. 
Read. 156 P.2d 368, 194 Okl. 542, 
affirmed 65 S.Ct 1220, 325 U.S, 673. 
S9 L.Ed. 1861. 

9. Idaho.—State v. Wall, 109 P, 724, 
18 Idaho 300. 

37 C.J. p 251 note 87. 

10. Ark.—^Hencke v. Standiford, 52 
S.W. 1, 66 Ark. 635. 

11. X.C.—State V. Irvin, 35 S.E. 430, 
126 X.C. 989. 

37 C.J. p 251 note 90. 

12. Tex.—^Adams Fish Market v. 
Sterett, 172 S.W. 1109, 106 Tex. 
562. 
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Statutes or ordinances, however, a license or occu¬ 
pation tax is not payable in advance or as a con¬ 
dition precedent to engaging in business,^^ particu¬ 
larly where the tax is graded according to the 
amount of annual sales or income.^*^ 

In the absence of special authority to receive oth¬ 
er mediums of payment, license or occupation tax¬ 
es, like other taxes, are payable only in la;\ ful cur¬ 
rent money.^® Under some constitutions, statutes, 
and ordinances, however, such payment may be 
made in money or any authorized medium provided 
by law for the payment of debts,such as coupons 
from state bonds,police warrants,except where 
they are not in the form required by law,i9 and 
other state or municipal warrants or certificates qf 
indebtedness.-® It has been held that a note may 
not be accepted in payment of a license fee ,21 and, 
if the fee is required to be paid before the license 
is issued, a license granted on the receipt of such 
note is invalid but it has also been held that, 
while the taking of a note in such cases is not reg¬ 
ular, it does not invalidate the license, and the note 
may be collected by suit.23 Where the statute so 
provides, receipts for the payment of certain other 
taxes may be tendered in payment of the tax.2< 


§ 51 

Under some sales and excise tax statutes the 
person accounting to the state for taxes collected 
may not deduct from his current remittance sums 
representing taxes crr<.>ncnusly paid in previous ac¬ 
counting periods.-^ although it has also been held 
that a seller who collected an excessive tax on cer¬ 
tain transactions ntx-iy credit such excess toward his 
liability for other sales on which he failed to col¬ 
lect the tax in the same reporting period.^® 

Extcnsi:n of iiitio. In the absence of express 
authority, the collecting ofHcer has no power to ex¬ 
tend the time for payment of a license tax.27 
Where the statutes authorize the tax oilicials to 
grant an extension of time for good cause, an 
order denying the extension is subject to judicial 
review-^ and on appeal may be triable de novo,-® 
but it has been held that the application for exten¬ 
sion must be made before the payment becomes due 
and payable.^® 

By zchom paid. Where the tax is paid, it has 
been held to be immaterial who pays it.^^ 

To zchom payable. Occupation and privilege tax¬ 
es may generally be received or collected by the of¬ 
ficers intrusted with the collection of other taxes,®- 


13. U.S.—Great Northern Life Ins. 
Co. V. Read. C.C.A.Okl. 138 F 2d 
44, affirmed 64 S.Ct. $73, 322 U.S. 
47, SS L.Ed. 1121. 

37 C.J. p 251 note 93. 

14. Cal.—Carpenter v. Peoples Mut. 
Life Ins. Co,. 74 P.2d 508. 10 Cal. 
2d 209. 

Fla —Johnson v. Armour, 12 So. S42, 
31 Fla. 413. 

15. N.Y.—Consolidated Tel. & Elec¬ 
trical Subway Co. v. Metz, 104 N.Y. 
S. 922. 119 App Div. 835, affirmed 
S2 N.E. 112q. 1S9 N.Y. 549. 

37 C.J. p 251 note 99, 

16. Ark.—Arkansas Public Utilities 
Co. V. Heber Springrs, 235 S.W, 999, 
151 Ark. 249. 

37 C J. p 251 note 1, p 252 note 2. 

17. U.S.—Sands v. Edmunds, Va, 
6 S.Ct. 516. 116 U.S. 5S5, 29 L Ed. 
730—Royall v. Virginia, Va.. 6 S. 
Ct. 510, 116 U.S. 572, 29 L,Ed. 735. 

la. La.—State v. Pilsbury, 29 La, 
Ann 7S7. 

37 C.J. p 252 note 4. 

19- La.—State v. Pilsbury, supra. 

20. Ark.—Arkansas Public Utilities 
Co. \'. Heber Springs, 235 S-W. 
999, 151 Ark. 249. 

OkL—Lee v. Roberts, 41 P. 595, 3 Okl. 
106. 

81- Ind.—Ristine v. Clements, 66 N. 

E. 924, 31 Ind.App. 338. 

37 C.J. p 252 note 7. 


22. Ark.—Hencke v. Standi ford, 52 | 
S.W. 1, 66 Ark. 535. j 

37 C.J, p 252 note 7. i 

23- Ky.—Fulton v. Blythe. 30 S.W 
101S. 17 Ky.L. 341. | 

37 C.J. p 252 note 10. ! 

24. Idaho.—J. C. Penney Co. v. Die- j 
fendorf. 32 P.2d 784, 54 Idaho 374, 
followed in Safeway Stores v. Dje- j 
fendorf. 32 P.2d 70S, 54 Idaho 407. ! 
'Reasonable doubt * I 

Commissioner of finance in case of! 
reasonable doubt as to taxpayer’s I 
right to offset payment of real prop- 1 
erty taxes against chain store license ! 
tax may refuse to allow offset or' 
accept official receipts, and thereby ) 
, permit court test.—J. C. Penney Co. ' 
j \\ Diefendorf, 32 P.2<i 7S4, 54 Idaho 
374, followed in Safeway Stores v. i 
i Diefendorf, 32 P.2d 79S, 54 Idaho 407. I 


25. Okl.—Gibson Co. v. Oklahoma 
Tax Commission, $S P.2d S7, ISU 
Okl. 53. 

86. Utah.—Bupler’s Art Furs v. 
State Tax Commission, 161 P 2d 
788, 108 Utah 513, 160 A.L R. HIT 

27. La.—State v. Beard, 11 Rob. 243. 
Pa,—In re Renovated Butter Licens¬ 
es, 29 Pa.Co. 112. 

Sale by dealer to ecnnpoimder 
The legislature, in enacting stat¬ 
utes relating to licensing of gasoline 
dealers and payment of gasoline tax¬ 
es, intended that when dealer sells 
gasoline to compounder who is also 
dealer and has filed a bond to indem¬ 

681 


nify the state for the tax. the com¬ 
pounder becajne primarily liable for 
the tax, and as compensation for 
this liability and for securing the 
state by a bond, an extended period 
is given within which to pay the tax 
—Shell Oil Co. V. Brownley, 26 A.2d 
764, 181 Md. S. 

28. .\Ia.—State v. Louis Pizitz Dry 
Goods Co.. IX So.2d 312, 243 Ala. 
629. 

29. Ala.—State v. Louis Pizit* Dr\ 
Goods Co., supra. 

30. Ala.—State v Louis Pizit* Dr\ 
Goods Co., supra. 

31. Miss.—Craig v. "Walker, 2 So.2d 
806, 191 Miss. 424. 

payments made by agent 

Where it appeared that taxpayer 
placed goods on shelves and counters 
of co-optrative’s salesroom to l>e 
sold by the co-operaiive mostly at 
retail and by taxpayer at wholesale 
and the co-operative neither pur¬ 
chased nor paid for the goods prior 
to their sale and delivery to con- 
sum tr, the co-operative was merely 
an ’‘agent” of the taxpayer for sell¬ 
ing the goods and, therefore, tax¬ 
payer was entitled to credit for re¬ 
tail sale.*? taxes paid by the co-opera¬ 
tive in determining his retail sales 
tax liability.—Stale Tax Commissioa 
of Arizona v. Martin, 113 P.2d 644. 
57 Anz. 283. 

32. Fla.—Jackson v. X«ir, 60 So. 550, 
64 Fla. 326, error dismissed 35 S. 
Ct. 792. 23S U.S. <10, 59 I».Ed. 14SS. 
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unless the license statute or ordinance designates 
a special collector or officer to perform that duty.-^ 
Under some statutes, a distributor, as distinguished 
from a dealer, is not discharged from liability for 
a gasoline tax where he paid the tax to the dis¬ 
tributor from whom he purchased it where his 
seller failed to remit the tax to the tax authori- 
ties.3-t 

§ 52. Collection 

a. In general 

b. Collection of tax b}' seller or pur¬ 

chaser 

a. In General 

Constitutional and statutory provisions govern the 
procedure for the collection of license taxes. 

Constitutional and statutory provisions govern 
as to the procedure for the collection of license, 
occupation, and privilege taxes.^^ W’here the stat¬ 
ute imposing the particular tax makes provision for 


its collection, such provisions, rather than general 
statutes dealing with the collection of raxes, gov¬ 
ern indeed, it has been held that statutory rem¬ 
edies for the collection of other taxes are not ap¬ 
plicable to license taxes,unless expressly made 
so in the statutes or ordinances relating to licens- 
es.^^ 

Where the statute or ordinance imposing a li¬ 
cense fee or tax provides a special remedy for its 
collection, such remedy, if adequate, is generally 
exclusive and must be pursued, ^ 9 but sometimes the 
remedy is merely cumulative.'^0 Under some stat¬ 
utes, the tax may be collected by any method that 
is available for the collection of a debt.^l 

Injunction proceedings are available under some 
statutes to aid in the collection of the tax by en¬ 
joining the taxpayer from engaging in the licensed 
business until the tax is paid.42 

Stamps. Statutes sometimes provide for the col¬ 
lection of a license or occupation tax by requiring 


Pa.—Phonograph Operators Ass’n v. 
City of Philadelphia, Com.Pl., 54 
Pa.Dist. & Co. S3. 

57 C.J. p 251 note 96. 

Salary paid from taxes 
Where order of city council em¬ 
ploying police officer did not de¬ 
scribe his duties, but merely stated 
that his salaiTr’ would be paid from 
fines and taxes, testimony of mem¬ 
bers of council that they intended 
that officer should collect city’s li¬ 
cense tax was insufficient to show 
such authority in officer, and pay¬ 
ment of business license tax to such 
officer did not discharge liability for 
license tax—City of Evarts v. Full¬ 
er, 86 S.W.2d 105S, 261 Ky. 47. 
Power not conferred by tax statute 
General laws of territory of Alas¬ 
ka do not make it duty of any offi¬ 
cer to collect license taxes where 
act creating the tax does not spe- 
cihcally impose the duty on him.— 
Territory of Alaska, by Olson v. 
Hawkins. 9 Alaska 573. 

33 ^ Xev.—Bradley v. Esmeralda 
County, 104 P. 105S, 32 2sev. 159, 
AnnCas,1912C 6S<‘. 

37 C.J. p 251 note 97. 

31. Mo.—State ex rel, Winn v. 
Banks, 145 S.W.2d 362, 346 Mo. 
1177. 

35. Ark.—Evans v. Republic Min. 
& Mfg. Co. 52 S.W.2d 43. 1S5 Ark. 
1119. 

Kan.—Sarver v. Sarver Oil Co., 40 P. 

2d 394. 141 Kan, 246. 

Ea.—City of Xew Orleans v. Paciera, 
15S So. 1. ISO La, S70 
Bond to secore payment 

Since the bond and deposit re¬ 
quired in the prepayment of sales. 


tax on estimated amount of sales are 
for purpose of security, the tax com- 
j missioner in fixing amount of bond 
and deposit may use a reasonable 
' percentage figure of estimated re¬ 
ceipts.—Cleveland Concession Co. v. 
lEvatt, 56 X.E.2d 174, 143 Ohio St. 

I 551. 

discretion of legislature 
I The question how tax shall be col- 
! lected, and by whom, is within dis- 
I cretion of legislature.—Texas Co. v. 
State, 254 P. 1060, 31 Ariz. 4S5, 53 
A.L R, 25S. 

General rules of procedure 

The laws regulating the collection 
of license taxes are sui generis and 
the general rules of procedure have 
little, if any, application.—City of 
New Orleans v. Jackson Brewing Co., 
110 So 110, 162 La. 121—Triangle Oil 
Co. V. City of New Orleans, La.App., 
5 So 2d 558. 

Limitations 

’“Actions,” within five-year limita¬ 
tion on all actions for recovery of 
amounts claimed for license taxes, 
embrace all civil proceedings insti¬ 
tuted or set on foot to enforce tax 
liability.—^Howell & Graves v. Curry, 
5 So.2d 105, 242 Ala 122. 

36. Cal.—People v. Imperial Coun¬ 
ty, App., 173 P.2d 352. 

37. Mo.—State v. Dix, 141 S.W. 445, 
159 Mo.App. 573. 

Sheriff’s compensation 

No implied obligation rests on state 
and municipalities to compensate 
sheriff for collection of licenses un¬ 
der Open Gambling Law, and sheriff 
may not retain commissions for col¬ 
lection of such licenses, notwith¬ 
standing a general statute allowing^ 
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sheriff to retain commissions as ex 
officio license collector.—State v. 
Dunkle, 1 P.2d 108, 53 Nev. 357. 

38. Mo.—State v. Dix, 141 S.W. 445, 
159 Mo.App. 573. 

39. Miss.—State v. Piazza, 6 So. 316, 
66 Miss. 426. 

37 C.J. p 252 note 12. 

Tax collectable from refunds 

The provision in the original Re¬ 
tail Occupational Sales Tax Act that 
tax thereby imposed on “sales of mo¬ 
tor vehicle fuel” shall be collected 
by deduction from refunds otherwise 
allowable by law includes retail sales 
of gasoline on which refunds are al¬ 
lowable under the Motor Fuel Act.— 
Vinz v. Nord, S.D., 17 N.W.2d 299. 

40. U.S—Barbee v. Oklahoma Tax 
Commission, C.C.A.Okl., 103 F.2d 
114. 

Ala.—Carruth v. State, 132 So. 65, 
24 Ala.App. 158. 

La.—State v. Standard Oil Co. of 
Louisiana, 178 So. 601, 188 La. 978. 
37 C.J. p 252 note 13. 

41. IJ.S.—Barbee v, Oklahoma Tax 
Commission, C.C.A.Okl., 103 F.2d 
114. 

42. Ala.—Gotlieb v. City of Bir¬ 
mingham, 11 So.2d 363, 243 Ala. 
579—Campbell v. State, 5 So.2d 
466, 242 Ala. 215. 

N.M.—State ex rel. New Mexico Dry 
Cleaning Board v. Cauthen, 152 
P.2d 255, 48 N.M. 436. 

Preliminary injunctioxL refused 
W’ls.—State ex rel. Attorney General 
V. Manske, 285 N.W. 378, 231 Wis. 
16. 

Pleading 

Ala.—Campbell v. State, 5 So.2d 466, 
242 Ala. 215. 
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that the merchandise traded in be stamped.^2 Xfn- 
der some statutes, the requirement of stamping 
applies only on a sale to a consumer and does not 
apply where the sale is between dealers or whole¬ 
salers.^'* A requirement that the stamp be afhxed 
to all articles offered for sale is not invalid, even 
though it throws on the seller the burden of the tax 
on those goods which are offered for sale but not 
sold,^^ The tax officials may be intrusted with 
the power to make regulations for the administra¬ 
tion of the stamp tax statute and the regulations, if 
reasonable and consistent with the statute, will be 


b. Collection of Tax by Seller or Pnrebaser 

Under sale and use tax statutes, the seller may be 
authoriaed to collect the tax from the purchaser, and, un¬ 
der a severance tax statute, the purchaser may be au¬ 
thorized to collect the tax from the seller. 

Under sales tax statutes or statutes imposing a 
license or privilege tax measured by gross receipts 
or sales, the seller is generally authorized to add 
the tax to the price and collect it from the pur¬ 
chaser.** Under some statutes, the seller is under 
a mandatory duty to collect the tax from the pur- 


43 . Ohio.—Day v. Schulten, App., 36 ' 

X E 2d 299, appeal dismissed! 
Schulten v. Day, 3 X.E 2d 420, 131 j 
Ohio St. 538, certiorari denied 57 ! 
S.Ct. 109, 299 U.S. 5S4. 81 L.Ed. ; 
430. : 

g C.__Wingfield v. South Carolina; 
Tax Commission, 131 S.E. 421, 134 , 
S.C. 251. j 

Tixae to affix stamps j 

(1) Statute requiring stamps to be 

affixed to cosmetics, tobacco, and 
other articles when sold was held 
to describe thing on which stamp is 
to be affixed, and not to prescribe 
time when stamp should be affixed.— 
Wingfield V. South Carolina Tax , 
Commission, supra. i 

(2) Word “immediately,” as used, 

in statute requiring affixing of i 
stamps immediately on receipt by re- i 
taller, was held to mean as soon as ^ 
practicable, or within reasonable i 
time.—State v. Southern Mercantile j 
Co, 157 So. 551, 180 La. 753. ! 

Sale of stamps to consumer j 

Under the statute imposing a tax; 
on the privilege of possessing ciga- j 
rettes for personal use, sales of | 
stamps may be made both to whole- | 
salers and retailers, and there is no j 
inhibition against the sale to individ- i 
uals, notwithstanding no express 
provision is made by statute.—^Head 
V. Cigarette Sales Co., 4 S.E. 2d 203, 
188 Ga, 452. 

Befusal to seU stamps 

The state tax commission has pow¬ 
er to order state treasurer to cease 
selling cigarette excise tax stamps 
at discount to wholesale cigarette 
dealers delinquent in payment of 
such taxes.—Day v. Schulten, App., 
36 N.E.2d 299, appeal dismissed 
Schulten v. Day. 3 N.E.2d 420, 131 
Ohio St. 538, certiorari denied 57 
S.Ct. 109, 299 U.S. 584, 81 D.Ed. 430. 

44. Iowa.—State v. I^agomarcino- 
Grupe Co., 223 N.W. 512, 207 lOwa 
621. 

45. Ariz.—Stults Eagle Drug Co. ▼. 
Luke, 62 P.2d 1126, 48 Aria. 467. 

Coutatnex 

Tax statute, requiring stamp to 
l&e affixed prior to offering articles 


designated as luxuries for sale, dot-s 
not require tax stamp to be affixed 
to container in which retailer re¬ 
ceives articles, but only to articles 
taken therefrom and offered for im- 
mediate sale.—Stults Eagle Drug Co 
V. Luke, supra. 

46. Ohio—Day v. Schulten, App. 

X E2d 299, appeal dismissed Schul¬ 
ten V. Day, 3 X.E 2d 420. 131 Ohio 
St 53S, certiorari denied 57 S.Ct. 
109, 299 US. 584, 81 L.Ed 430. 
S.C.—Wingfield v. South Carolina 
Tax Commission, 131 S E. 421, 134 
SC. 251. 

47. U.S.—In re Davis Standard 

Bread Co. DC.Cal., 46 F Supp. 841. , 
affirmed State Board of Equal iza- 
tion oT State of California v. Bo- 
teler, C.C.A.. 131 F.2d 386. 

Ark.—Mann v. McCarroll, 130 S.W.2d 
721, 198 Ark. 628. 

Cal.—De Aryan v. Akers. S7 P.2d 695, 
12 Cal 2d 7S1. certiorari denied 
Arj'an v. Akers. 60 S Ct. 101, SuS 
U.S. 581, 84 L.Ed, 487—People v 
McDuffie, 79 P 2d 3S6. 11 Cal.*2d 296. 
appeal dismissed Richfield Oil Oeft*- 
poration v. People of State of Cal¬ 
ifornia. 59 S.Ct. 9S, 305 U.S. 560, 
S3 L.Ed, 353—National Ice & Cold 
Storage Co. of California v. Pa¬ 
cific Fruit Express Co., 79 P.2d 3&0, 
11 Cal.2d 283—People v. Herbert's 
of Los Angeles, Inc.. 39 P.2d 829, 
3 CalAipp 2d 482—Brandt jen & 
Kluge V. Fincher, 111 P.2d 979, 44 
Cal.App 2d Supp. 939. 

Colo.—Miller v. People. 230 P. 603, 
76 Colo. 157, 39 A-L-R. 269. 
pia.—^u. S. V, Lee. 13 So.2d 919. 153 
Fla. 94. 

'jUich .—Swain Lumber Co. v. Newman 
Development Co., 22 N.W.2d 891, 
314 Mich. 437. 

Minn.—^Arneson v. W. H. Barber Co., 
297 N.W. 335, 210 Minn. 42. 

340 .—State ex rel. Winn v. Banks, 
145 S.W.2d 362. 346 Mo, 1177. 
N.C.—Leonard v. Maxwell. 3 €.E.2d 
316, 216 N.C, 89, appeal dismissed 
60 S.Ct, 175. 308 U.S. 516. 84 1^ 
Ed. 439, 

N.D.—Standard Oil Co. of Indiana v. 


State Tax Com’r, 299 N.W. 447, 

71 ND 146. 135 A.L R. 1481. 
Persons liable for sales tax see su¬ 
pra } 47 b <1). 

Ckmtract antedating statnte 

It has been held that the seller 
may not add the tax to the pur¬ 
chase price where the sales contract 
was made before the effective date 
of the statute, even though the stat¬ 
ute purports to give him such right. 
—People V. McDuffie, 79 P.2d 386, 11 
Cal 2d 296, appeal dismissed Rich¬ 
field Oil Company v. People of State 
of California, 59 S.Ct. 98, 305 U.S. 
560, 83 LEd. 353—^National Ice & 
Cold Storage Co. of California v. Pa¬ 
cific Fruit Express Co., 79 P.2d 380, 

I 11 Cal 2d 283. 

‘OM 80 far as th« same con be done** 

Under Retail Sales Tax Act pro¬ 
viding that tax imposed shall l:*e col¬ 
lected by retailer from consumer ‘*m 
I so far as the same can be done,” 
quoted phrase indicates reservation 
only in those cases where so to pur¬ 
sue authority of reimbursement to 
rtjtailer would infringe consumer’s 
existing contractual or other consti¬ 
tutional rights.—De Aryan v. Akers, 
87 P.2d 695, 12 Cal.2d 781, certiorari 
‘ denied Aryan v. Akers, 60 S.Ct. 101, 

; 308 U.S. 581, 84 L.Ed. 487. 

jCeass of collecting other tax 

The statute levying an excise tax 
of 3 per cent on receipts derived 
, from all retail sales is a supplemen- 
; tal statute and affords a means of in- 
I ducing collection of sales tax from 
! consumer by means of prepaid sales 
I tax receipts.—Rice v. Evatt, 59 N.E 
i 2d 927, 144 Ohio St. 483, 157 A.I*.H 
I 572—Winslow-Spacarb, Inc., v. Evatt. 
I 59 N.E.2d 924. 144 Ohio St, 471. 

Fnxchaser crossing state line 

Where the statute provides that 
the tax on sales shall be collected 
and paid over by the dealer, such tax 
must be paid by the purchaser on 
the amount purchased, even though 
he at once drives to the state line 
and crosses into another state.—Oa- 
flll V. Bracken. 145 N.R 312, 195 Znd. 
551, rehearing denied 146 N.E, 109, 
195 Ind. 55L 
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chaser,^^ whether the sale is for cash or on cred¬ 
it,and the purchaser has been held to be liable 
to the seller for the tax in addition to the contract 
price where the contract makes no mention of the 
tax,®^ and such liability is not a%"oided by the 
fact that the seller failed to collect the tax at the 
time he collected the price.^^ It has been held 
that a seller who pays the tax without having’ col¬ 
lected from the purchaser has a right of recoup¬ 
ment against the purchaser,®- but such claim is an 
ordinary debt and the seller is not entitled to any 
priority on the theory that he is subrogated to the 
state’s tax claim.®^ On the other hand, where 
the tax is imposed on the retailer and not on the 
consumer, it,has been held that the retailer may 
recover the tax from the purchaser only as a part 
of the price, and that he may not recover it as a 


specific item under an open account54 

It has been held that a purchaser who pays the 
tax to the tax authorities on the seller’s failure to 
collect from him does not have a right of reim¬ 
bursement against the seller.55 Under some stat¬ 
utes, as discussed supra § 47 b (1), the seller is lia¬ 
ble for the tax, even though the sale is to another 
distributor or seller, but he need not collect the 
tax from the purchaser on such sale,®^ and, as dis¬ 
cussed infra § 57 a, is entitled to a refund or cred¬ 
it. 

Under sales tax statutes which are construed as 
imposing the tax on the seller and not on the pur¬ 
chaser, the seller is the taxpayer and, although au¬ 
thorized to pass the tax on to his purchaser, he is 
not an agent of the taxing authorities for the col¬ 
lection of the tax;57 but, under sales tax statutes 


48. U.s.—State of Alabama v. King- 
& Boozer, Ala., 62 S.Ct. 43, Cl4 U. 
S. 1, S 6 LuEd. C. 140 A.L.R, 615. 
.Via.—Doby v. State Tax Commission, 
174 So. 2C3, 234 Ala, 150. 

.Vriz.—Texas Co v. State. 254 P. 

1060, Cl Ariz. 4S5, 53 A.L R 2cS. 
.Vrk.—.Vrkansas Power & Light Co 
V. Roth, 104 S.W.2d 207. 193 Ark. 
1015. 

Ky.—City of Covington v. State Tax 
Commission, 77 S.W.2d 3S6, 257 Ky. 

S4. 

X.T.—Sterling Bag Co. v. City of 
New York, 4 X.Y.S.2d 521, 168 
Misc. 179, affirmed 11 X.Y.S.2d 297. 
256 App.Div. 645. affirmed 22 XE. 
2d 369, 2SI X.Y. 269. 

X.D.—^Jewel Tea Co. v. State Tax 
Commission, 293 X.W. 3S6, 70 X. 
D. 229. 

Pa—City of Philadelphia v. Heinel 
Motors, 16 A.2d 761, 143 Pa. 493. 
Debtor and creditor relationship 
The statute mandatorily requiring 
seller to collect sales tax by adding 
to sale price the sales tax created 
debtor and creditor relationship be¬ 
tween buyer and seller.—^Woodrich v. 
St, Catherine Gravel Co., 195 So. 307, 
188 Miss, 417, 127 A.L.R. 1179. 
DxemptloiL 

The statute exempting rural elec¬ 
tric co-operative corporations from 
excise taxes did not exempt such a 
corporation from duty of collecting 
sales taxes from individual members 
of the corporation and remitting the 
taxes to state revenue commission¬ 
er.—McCarroll v. Ozarks R’ ral Elec¬ 
tric Co-op. Corporation, 146 S.W.2d 
693, 201 Ark. 329. 

ZWiixe to fnxnish tokens 

Dealer was not excused from col¬ 
lecting sales tax from purchasers 
by reason of fact that state tax 
commission had failed to furnish him 
with tokens furnished under sales 
tax act for convenience of buyer and 


’ seller in collecting the tax.—Tanner 
V. State, 190 So. 292, 28 Ala.App. 56S 
certiorari denied 190 So. 295, 2SS Ala 
269. 

Municipalities, being specificalb 
enumerated as being included in th 
term “person" as used in Sales Ta: 
Act, are obligated to collect the 
tax.—City of Claremore v. Oklahoma 
Tax Commission, Old., 169 P.2d 299 
The pxizne purpose of statute man¬ 
datorily requiring seller to collect 
sales tax by adding to the sales price 
two per cent sales tax was to re¬ 
quire the seller to impose a tax and 
collect it.—^Voodrich v. St. Catherine 
Gravel Co.. 195 So. 307, 188 Miss 
417, 127 A.LR. 1179. 

49. U.S.—State of Alabama v. King 
& Boozer, Ala., 62 S.Ct. 43, 314 U 
S. 1, 86 L.Ed. 3. 140 A.L.R. 615. 

Ark.—^Arkansas Power & Light Co. 
V. Roth. 104 S.W,2d 207, 193 Ark 
1015. 

50. Ark.—^Arkansas Power & Light 
Co. V. Roth, supra. 

Miss.—^Woodrich v. St. Catherine 
Gravel Co., 195 So. 307, 188 Miss. 
417, 127 A-L.R. 1179. 

Contract to manufacture goods 
Where, before effective date of the 
sales tax act buyer had ordered mill- 
work which the seller was required 
to manufacture, the contract was not 
a closed transaction or sale when 
the purchase order was given by buy¬ 
er and accepted by seller, and, there¬ 
fore, materials delivered and paid for 
subsequent to the effective date of 
the sales tax act were subject to the 
tax and the seller was under the 
mandatory duty of collecting the 
tax from the buyer,—McPhillips Mfg. 
Co. V, Curry, 2 So.2d 600, 241 Ala. 
366. 

51. Miss.—Woodrich v. St. Cather¬ 
ine Gravel Co.. 195 So. 307, 188 
Miss. 417, 127 A.L.R. 1179. 
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52. U.S.—In re Newland, D.C.Pa., 33 
P.Supp. 592, affirmed, C.C.A., 115 F 
2d 165. 

V Y.—^Hotel St. George Corporation 
V. Krynicaer Young Men’s Benevo¬ 
lent Soc., 24 N.Y.S.2d 296. 

53. U.S.—In re Newland, D.C.Pa,, 32 
P.Supp. 592, affirmed, C.C.A., 115 
P.2d 165. 

Md.—Shell Oil Co. v. Brownley, 26 
A.2d 764, 181 Md. 8. 

54. Ill.—People’s Drug Shop v. Moy¬ 
sey, 51 X.E.2d 144, 384 Ill. 283— 
Sebastian v. School Directors of 
School Dist. No. 103, Montgomery 
County, 47 N.E.2d 121, 317 Ill.App. 
524—People's Drug Shop v. Moy¬ 
sey, 45 N.E.2d 978, 317 Ill.App. 370, 
affirmed 51 N.E.2d 184, 384 Ill. 
283. 

55. Okl.—Wilson v. TihchefC, 164 P. 
2d 396, 196 Okl. 243. 

56. Miss.—Mize v. Republic Oil Re¬ 
fining Co., 24 So.2d 741. 

57. U.S.—State of Louisiana v. At¬ 
las Pipeline Corporation, D.C.La., 
33 P.Supp. 160. 

Ill.—People’s Drug Shop v. Moysey, 
51 N.E.2d 144, 384 Ill. 283—-People’s 
Drug Shop V. Moysey, 45 N,E-2d 
978, 317 IlLApp. 370, affirmed 51 
X.E.2d 144, 384 Ill. 283. 

Mont.—State v. Sunburst Refining 
Co., 248 P. 186, 76 Mont 472. 47 
A.L.R. 969, certiorari denied 47 
S.Ct 112, 273 U.S. 722. 71 L.Ed. 
859. 

Mandamus 

A retail seller of tangible person¬ 
alty, charged by statute with the 
duty of purchasing prepaid tax re¬ 
ceipts from the state and of col¬ 
lecting from consumers a specified 
tax on their purchases, is not a “tax 
collector," “agent,” “officer," or 
“trustee" of the state, and is not 
amenable to the process of manda¬ 
mus.—State ex reL Poster v. Miller, 



53 C.J.S. 


LICEXSES 


which are construed as imposing the tax on the pur¬ 
chaser, and not on the seller, the seller is gener¬ 
ally regarded as the agent of the taxing authority 
for the collection of the tax.^s jt has been held 
that a seller who collects the tax from his purchas¬ 
ers is under an obligation to turn the funds col¬ 
lected over to the tax authorities, irrespective of 
any obligation to pay the tax;59 such funds, when 
collected by the seller, are held by him in trust®® 


§ 52 

and may be recovered in an action for money had 
and received.®! However, it has been held that, 
where the tax is on the seller, he is entitled to re¬ 
sist its paj-ment, even though he has already col¬ 
lected it from his purchasers.®^ 

Use fax. The state ma}^ require a seller to col¬ 
lect from his purchasers the use tax on the goods 
sold,®3 at least where the seller is engaged in busi¬ 
ness within the state.®^ In such case, the seller is 


25 N.E.2d 6S6, 136 Ohio St, 295, cause 
dismissed 30 N.E.2d 992, 137 Ohio St 
503. 

58. U S.—Standard Oil Co. v. Fitz* 
gerald, C.C.A.Mich.. 86 F.2d 799. 
certiorari denied 57 S.Ct. 753, 30fl 

U. S. 683, SI LEd. 886. 

Ark.—Mann v. McCarroll, 130 S.W. 

2d 721, 198 Ark. 628. 

Colo.—Bedford v, Colorado Nat. Bank 
of Denver, 91 P.2d 469, 104 Colo. 
311, followed in Colorado Nat 
Bank of Denver v. Bedford, 98 P. 
2d 1120, 104 Colo. 311, affirmed 60 
S.Ct. 800, 310 U.S. 41, 84 L.Ed. 1067 
—Bedford v. Hartman Bros., 89 P. 
2d 584, 104 Colo. 190. 

Ky.—Breaux Ballard v. Shannon, 112 
S.W.2d 996, 271 Ky. 553—City of 
Covington v. State Tax Commis¬ 
sion. 77 SW.2d 386, 257 Ky. 84. 
Miss.—^Woodrich v. St. Catherine 
Gravel Co., 3 95 So. 307, 188 Miss. 
417. 127 A.D.R. 1179. 

Pa.—In re Morrison’s Estate, 22 A. 
2d 729, 343 Pa. 157—Commonwealth 

V. Kaplan, 166 A. 883, 311 Pa. 539 
—City of Philadelphia v. Heinel 
Motors, 16 A.2d 761, 142 Pa.Super. 
493. 

S.D.—State v. Sankey, 299 N.W. 235, 
68 S.D. 127. 

Utah.—Bird & Jex Co. v. Anderson 
Motor Co., 69 P.2d 510, 92 Utah 
493. 

SeUer is the agent or conduit 
through which the state seeks to fa¬ 
cilitate the collection of the tax.— 
School Dist. of Kansas City v. Smith, 
111 S.\V.2d 167, 342 Mo. 21. 

59. Utah.—Attorney General of 

Utah V. Pomeroy, 73 P.2d 1277, 93 
Utah 426, 114 A.L.R. 726. 

60. U.S.—Shipe v. Consumers’ Serv¬ 
ice Co., D.C.Ind.. 28 F.2d 53. I 

Colo.—B. K. Sweeney Electrical Co. | 
V. Poston, 182 P.2d 443, 110 Colo. 
139—Wade v. State, 47 P.2d 412, 97 
Colo. 52. 

Ohio.—State v. Canfield Oil Co., 171 
Ill, 34 Ohio App. 267, affirmed 
Benoline Co. v. State, 171 N.B. 33, 
122 Ohio St. 175. 

Remittance hy check 
Vender who, having collected tax, 
and, pursuant to request not to 
send cash, remitted by checks, was 
not liable to commonwealth, which 
retained checks until bank became 


uisolvent; tax collected by vender, 
although debt due commonwealth, 
is not within rule that receiver of 
public moneys is not discharged from 
liability by his banker’s failure — 
Commonwealth v. Kaplan, 166 4 . BSD, 
311 Pa. 539. 

61- Utah.—State Tax Commission v. 
Spanish Fork, 100 P.2d 575, 99 
Utah 177, 131 A.D.R. 816. 

62. La.—State v. Wilson & Co. of 
Louisiana, 154 So. 636, 179 La. 
648, appeal dismissed Wilson & Co. 
of Louisiana v. State of Louisiana, 
55 S.Ct. 78. 293 U.S. 518, 79 LEd. 
631. 

Mont.—State v. Sunburst Refining 
Co.. 248 P. 186. 76 Mont 472, 47 
A.L.R. 969, certiorari denied 47 S. 
Ct. 112, 273 U.S. 722, 71 L.Ed. 
859. 

i Seller’s right to refund or recovery 
of illegal sales tax see infra § 57. 
Seller’s right to enjoin enforcement 
of illegal sales tax see infra § 58. 

63. U.S.—Felt & Tarrant aifg. Co. 
V. Corbett. D.C.Cal., 23 F.Supp. 
186, affirmed 59 S.Ct. 376, 306 U.S. 
62, S3 L.Ed. 488. 

Mich.—^jr. B. Simpson, Inc., v. Gun- 
dry, 298 N.W. 81 , 297 Mich. 403, 
certiorari denied Brown v. J. B. 
Simpson, Inc., 62 S.Ct 137, 314 

U. S. 674, 86 L.Ed. 539. 

Municipality when acting as seller 

is required to collect use tax.—City 
of Claremore v. Oklahoma Tax Com¬ 
mission, Okl., 169 P.2d 299. 

64. U.S.—Felt & Tarrant Mfg. Co. 

V. Corbett, D.C.Cal., 23 P.Supp. 186, 
affirmed 59 S.Ct 376, 306 U.S. 62, 
S3 L.Ed. 488. 

Utah.—Ford J. Twaits Co. v. Utah 
State Tax Commission, 148 P.2d 
343, 106 Utah 343. 

Interstate transaction 

(1) A corporation which operated a 
merchant tailoring establishment in 
Illinois, which took orders in Michi¬ 
gan and filled such orders in Illinois 
under agreement vesting title in pur¬ 
chasers on delivery of merchandise 
in Illinois to an interstate carrier, 
was not required to pay use tax in 
connection with such sales, nor to 
register under the Use Tax Act. 
but remedy of state under the Act, if j 
any, was against consumers.—B. 
Simpson, Inc. v. Gundry, 298 N.W. 
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SI, 297 Mich. 403, certiorari denied 
Brown v. J. B. Simpson, Inc., 62 
S.Ct. 137. 314 U.S. 674. 86 L.Ed. 639. 

(2> A Minnesota corporation mak¬ 
ing retail sales for use in Iowa, 
which had no place of business or 
agent located in Iowa, but which 
sent traveling salesmen into Iowa 
to solicit orders for merchandise in 
Iowa, which orders were subject to 
acceptance by corporation’s office in 
Minnesota and were delivered from 
Minnesota to Iowa by delivery to 
common carriers, was a “retailer 
maintaining a place of business in 
I state,*’ so as to be liable for use tax 
assessment on the sales under Iowa 
Use Tax Law.—State Tax Commis¬ 
sion V. General Trading Co., 10 N.W, 
2d 659, 233 Iowa 877, 153 A.L.B. 
602, affirmed 64 S Ct. 1028, 322 U. 
S. 335, 88 L.Ed. 1309. 

(3) One regularly taking orders at 
his place of business for clothing to 
be manufactured in another state 
and sent to customers c.o.d. except 
for down payments when orders were 
taken, and receiving from tailoring 
companies a commission for his serv¬ 
ices, was a “retailer” within statute 
imposing use tax.—^Johnston v. Gill, 
32 S.E.2d 30, 224 N.C. 638. 

(4) Where foreign company had 
never qualified to do intrastate busi¬ 
ness, kept no bank account and no 
stock of books in the state, for fill¬ 
ing of its California orders, and all 
shipments were made directly from 
its plant in Minnesota, and it rented 
no oflaces and made no allowances to 
any of its resident salesmen for such 
purpose, but company kept a sub¬ 
stantial number of books in the state 
and permitted its salesmen to use 
them as a means of paying office rent, 
and as result of salesmen’s activities 
from these locations, a systematic 
flow of books into the state occur¬ 
red, the company was a “retailer” 
“maintaining places of business” 3n 
the state within the Use Tax Act.— 
West Pub. Co. V. Superior Court of 
City and County of San Francisco, 
128 P.2d 777, 20 Cal.2d 720. cerUo- 
rari denied West Pub. Co. v. Superior 
Court of State of California, in and 
for City and County of San Fran¬ 
cisco. 63 S.Ct. 524, 317 XfJB. 8T 
L.Ed. 559. 
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the agent of the state for the collection of the 

tax.®5 

Severance tax. Under a statute imposing a priv¬ 
ilege tax on the severance of natural resources from 
the soil or water, the person to whom the severer 
sells may be required under certain circumstances 
to deduct the tax from the purchase price and re¬ 
mit it to the tax authorities.^® 

§ 53 , - By Action 

a. In general 

b. Conditions precedent 

c. Defenses 

d. Jurisdiction and venue 

e. Time to sue and limitations 

f. Parties, process, and persons entitled 

to sue 

g. Provisional remedies 

h. Pleading 

i. Evidence 

j. Tnal, judgment, and review 

a. In General 

License fees and taxes may be collected by a civil 


action unless the statute prescribes a different and exclu< 
sive remedy. 

Where no adequate remedy for the collection of 
a license fee or tax is prescribed in the license stat¬ 
ute or ordinance,®^ or where the remedy prescribed 
is not exclusive,®^ such fees or taxes may be col¬ 
lected by a civil action,®® such as by an action as 
for a debt,"® or by an action of assumpsit.**! Such 
an action when authorized may be maintained not¬ 
withstanding the act or ordinance imposing the li¬ 
cense tax provides for a fine, penalty, or imprison¬ 
ment for a failure to pay the fee or tax,^^ unless 
the latter remedy is made exclusive.*^® In some 
jurisdictions, however, unless expressly authorized 
by statute or ordinance,a civil action to re¬ 
cover the amount alleged to be due as a license fee 
or tax may not be maintained where a license has 
never been taken out.^® 

A suit in equity may not be brought for a license 
fee or tax,*^® unless it is necessary to have an ac¬ 
counting, discovery, or the aid of any other well 
recognized remedy in equity.77 

Kan.—state v. Snell, 275 P. 209, 127 
Kan. 859. 

37 C.J. p 252 note 27. 

71. Kan.—State v. Snell, supra. 

Pa.—Gnsbord v. City of Philadel¬ 
phia, 24 AJJd 646, 148 Pa.Super. 
91. 

37 C.J. p 252 note 28. 

Common counts 

State would be entitled to recover 
gasoline tax from city on common 
counts, where city bought gasoline 
outside state and stored it for its 
use, if city was within purview of 
act imposing tax,—State v. City of 
Montgomery, 151 So. 856, 228 Ala. 93. 

72. Tex.--Heller v. Alvarado, 20 S. 
W. 1003, 1 Tex.Civ.App. 409. 

37 C.J. p 252 note 29. 

Penalty, fine, and imprisonment gen¬ 
erally see infra §§ 55, 62-65. 

73. U.S.—^U. S. V. Northwestern Dev. 
Co., Alaska, 203 P. 960, 122 C.C.A. 
262. 

C.J. p 253 note 30—1 C.J. p 954 
note 81 [a3. 

74. Minn.— City of St. Paul v. Twin 
City Motor Bus Co., 245 N.W. 33, 
1S7 Minn. 212. 

37 C.J. p 253 note 31. 

75. Minn.—City of St. Paul v. Twin 
City Motor Bus Co., 245 N.W. 33, 
1S7 Minn. 212, 

37 C.J. p 253 note 32. 

76. Miss.—Robertson v. P. Goodman 
Dry Goods Co., 76 So. 149, 115 Miss. 
210 . 

Miss.—^Robertson v. F. Goodman 
Dry Goods Co., supra. 


65. Cal.—Brandtjen & Kluge v. 
Fincher, 111 P.2d 979, 44 Cal App. 
2d Supp. 939. 

66. La.—Stale v. J. W. Jeffries Lum¬ 
ber Co., 192 So. S6, 193 La, 646. 

Sales oxi open market 

The statutory provision authoriz¬ 
ing a purchaser of natural resources 
severed fsom the soil or water to 
deduct tax before making payment 
and requiring purchaser to report 
purchase and pay tax to supervisor 
of public accounts was not intended 
to apply to all purchases of natural 
resources; as applied to timber sev¬ 
ered from the soil, statutory pro- 
x’lsion refers to severances made un¬ 
der contracts requiring purchasers 
to pay price to owners, and provision 
does not apply to sales made on the 
open market not in pursuance of a 
contract requiring payment to be 
made to owner at time of severance. 
—State V. J. W. Jeffries Lumber Co., 
supra. 

Ow&er at time of severance 

Under statute authorizing purchas¬ 
er of natural resources severed un¬ 
der contract requiring purchaser to 
make payment direct to owner to de¬ 
duct from any amount due owner 
amount of severance tax before mak¬ 
ing payment, owner referred to is 
owner at time of severance.—State 
V. J. W. Jeffries Lumber Co. supra. 

67. Kan.—State v. Snell, 275 P. 209, 

127 Kan. fe59. | 

Ky.—Lexington v. Wilson, 80 S.W. 

811, ns Ky. 221, 26 KyL. SI. 

66. Ala.—^Turner v. State, 146 So. 
601. 226 AIsl 269. 


Provision for filing of bond by 
distributors, in order to secure pay¬ 
ment of state gasoline tax did not 
prevent treasurer from collecting tax 
by civil action.—Spencer v. Consum¬ 
ers* Oil Co., 162 A. 23, 115 Conn. 
554. 

69. Ala.—Turner v. State, 146 So. 
601, 226 Ala. 269. 

Kan.—State v. Snell, 275 P. 209, 127 
Kan. 859. 

j Miss.—Craig v. Southern Natural Gas 
Co, 8 So.2d 230, 193 Miss 76. 

Neb.—State v. Smith, 281 X.W. 851, 

135 Neb. 423. 

Tex,—Central Power & Light Co. v. 

( State, Civ.App., 165 S.W.2d 920, 

j error refused, appeal dismissed 

Central Power & Light Co. v. State 
of Texas, 63 S.Ct. 1033, 319 U.S. 

727, 87 L-Ed. 1691. 

37 C.J. p 252 notes 24, 26. 

Personal judgment 
Cities may collect taxes by suit 
and obtain personal judgment against 
a person owing such taxes, and the 
statute authorizes a personal judg¬ 
ment for the collection of privilege 
or license taxes.—^Planters Bank & 
Trust Co. of Hopkinsville v. City 
of Hopkinsville. 159 S.W.2d 25, 289 
Ky. 451. 

State has inherent right of action 
to recover license fees, to be brought 
:n such manner and by such officers 
as legislature may direct.—Carruth v. 
State. 132 So. 65, 24 AIa.App. 158. 

TO. Ala.—Corpus J'nris cited in Tur¬ 
ner V. State, 146 So. 601, 602, 226 177. 
Ala. 269. 
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T). Conditions Precedent 

Under some statutes, notice and a demand for pay¬ 
ment are conditions precedent to the institution of an ac¬ 
tion to collect licen-se taxes. 

Under various statutes, the ascertainment o£ the 
amount of the tax by the duly authorized officials/® 
notice of the assessment,'<'9 and a demand for the 
pa>Tnent of the tax®® are conditions precedent to 
the institution of an action for the collection of the 
tax. 

c. Defenses 

The taxpayer may present any defense establishing 1 
the Illegality of the license tax unless the statute pro¬ 
vides a different and exclusive method of raising such 
objection. 

The taxpayer may present any defense establish¬ 
ing the illegality of the tax in whole or in part,®i 
as that the assessment was made without jurisdic¬ 
tion or by an unauthorized official but it has been 
held that, where the statute provides an exclusive 
method for the judicial review of assessments, the 
taxpayer may not urge the invalidity of the assess¬ 
ment in an action for its collection®^ on other than 


jurisdictional grounds.®^ Similarly, it has been held 
that a taxpayer who failed to avail himself of an 
administrative remedy to urge his objection to the 
tax cannot urge such objection as a defense in an 
action to recover the tax.®^ Payment of the tax 
is a defense.®® It has been held that, in the absence 
of a statute authorizing it, the taxpa 3 ‘er may not 
urge a debt due him as an offset,®" but under the 
rule that, where the state voluntarily institutes an 
action, it thereby submits its rights for judicial de¬ 
termination, it has been indicated that the taxpa^'er 
may offset any claim dependent on, connected with, 
or that has grown out of the tax sought to be col¬ 
lected.®® A general statute dealing with the right 
to make a reconventional demand has been held in¬ 
applicable to an action for license fees and taxes.®® 

d. Jurisdiction and Venue 

An action to collect a license tax may be brought In 
any court of competent jurrsdiction. 

An action to collect a license or occupation tax 
may be brought in any court of competent juris¬ 
diction.®® The venue of such actions may be gov- 


Pa.—City of Philadelphia v. Heinel 
Motors, 16 A.2d 761, 142 Pa.Super. 
493. 

Tenn.—State v. Dixie Finance Co., 
278 S.W. 59, 152 Tenn. 306. 

78. Miss.—Craig v. Southern Natur¬ 
al Gas Oo„ 8 So.2d 230, 193 Miss. 
76. 

79. III.—^Department of Finance v. 
Schmidt, 29 N.E.2d 530, 374 Ill. 
351. 

Sufficiency of notice 
Although the notice to a taxpay-1 
er's employer in order to collect out 
of taxpayer’s earnings needs no par¬ 
ticular form of words, the notice 
should be sufficiently clear and defi¬ 
nite to enable the employer to ex¬ 
amine and investigate the claim and 
determine whether it is correct; and, 
where notice contained no specifica¬ 
tion of years for which per capita 
and occupation taxes were due from 
taxpayer, and did not expressly state 
that taxpayer was a resident of the 
township or that the taxes demanded 
were owed by him, employer was not 
given with reasonable precision and 
certainty the infoimiation to which 
it was entitled.—Martin v. Danho, 18 
A.2d 324, 143 Pa.Super. 106. 

80. Pa.—^Martin v. Danko, supra. 
Statement of claim 

Exception of no cause of action 
based on fact that collector did not 
submit to dealer a corrected state¬ 
ment of amount of tax which he 
found due was properly overruled 
where record disclosed that there 
was a dispute between state and 
dealer regarding correct amount due, 


state had made a complete audit of 
dealer’s records, and dealer knew 
purpose of audit and claim of state. 
—State V. Sinclair Refining Co., 196 
So. 349, 195 La 288, appeal dismiss¬ 
ed Sinclair Refining Co. v. State of 
La., 61 S.Ct. 39. 311 U.S. 609, So L.Ed. 
SS6. 

81. Ohio.—Benoline Co. v. State, 171 
N.E. 33, 122 Ohio St. 175, affirm¬ 
ing State V. Canfield Oil Co., 171 N. 
E. Ill, 34 Ohio App. 267. 

82. Utah.—State Tax Commission of 
Utah V. Katsis, 62 P.2d 120, 90 
Utah 406, 107 A.L.R. 1477. 

83. Ill,—^Department of Finance v. 
Sinclair, 46 N.E.2d 20, 382 Ill. 118 
—^Department of Finance v. Kil- 
bane, 44 N.E.2d 86S, 3S1 Ill. 117— 
Department of Finance v. Huizen- 
ga, 40 N.E.2d 718, 3T9 Ill. 357— 
Department of Finance v. Gandolfi, 
30 N,E.2d 737, 375 Ill. 237—Depart¬ 
ment of Finance v. Schmidt, 29 N. 
E.2d 530, 374 IlL 351—Department 
of Finance v. Goldberg, 19 N.E,2d ' 
593, 370 Ill. 578—Department of Fi- | 
nance of Illinois, for Use of People, 
y. Waikasas, 17 N.E.2d 232, 297 
IlLApp. 635. 

Utah.—State Tax Commission of 
Utah V. Katsis, 62 P.2d 120, 90 
Utah 406, 107 A.L.R, 1477. 

The issue as fo the amotmt due 
cannot again be retried or reviewed. 

! —^Department of Finance v. Kilbane, 
44 N.E.2d 868, 381 Ill. 117. 

84. Ill.—Department of Finance v. 
Sinclair, 46 NE.2d 20. 3S2 Ill. 118 
—Department of Finance v. Kil- 
bane, 44 N.E.2d 868, 381 Ill. 117— 
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Department of Finance v. Hulzen- 
ga, 40 N.E.2d 71S, 379 Ill. 357. 

Utah.—State Tax Commission of 
Utah, V. Katsis, 62 P.2d 120. 90 
Utah 406, 107 A.L.R. 1477. 

85. Utah.—State Tax Commission v. 
J. & W. Auto Service. 66 P,2d 141. 
92 Utah 123. 

86. Mo.—State ex ret Winn v. 
Banks. 145 S.W.2d 362, 346 Mo, 
1177. 

87. U.S.—Berryessa Cattle Co. v. 
Sunset Pacific Oil Co., C C.A.Cal., 
87 F.2d 972. 

Tex.—State v. Humble Oil & Refin¬ 
ing Co., 169 S.W.2d 707, 141 Tex. 
40. 

Puuds no longer in collector’s con¬ 
trol 

In action to collect motor fuel tax¬ 
es, taxpayer could not offset sums 
theretofore erroneously paid tax com- 
I mission for prior period and no long¬ 
er under commission’s control.—State 
ex rel. Oklahoma Tax Commission v. 
Fugatt. S6 P.2d 338. 184 Okl. 162. 
Refund as exclusive remedy 

(1) Licensee could not offset a 
claim for refund of tax since stat¬ 
utory procedure for refund is ex¬ 
clusive.—State V. Penn Oak Oil & 
Gas, W.Va., 36 S.E.2d 595: 

(2) Refund of tax see infra § 57 a, 

88. Tex.—State v. Humble Oil & 
Refining Co., 169 S.W.’d 707, 141 
Tex. 40. 

89. La.—City of New Orleans v. 
Jackson Brewing Co., 110 So. 110, 
162 La. 121. 

90. Cal.—People v. Sterling Refining 
Co., 261 P. 1080, 86 Cal.App. 558. 
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trned by special statutory rules,but it has gener¬ 
ally been provided that the action may be brought 
in the county in which the taxpayer resides or the 
county in which the license or occupation is exer¬ 
cised or the property is located.®^ it been held 
that a statute giving the courts of a particular 
county jurisdiction of suits for the collection of 
such taxes does not prevent the taxpayer from hav¬ 
ing the place of trial changed to the county of his 

residence.®^ 

e. Time to Sue and Limitations 

Unless otherwise provided by statute, lapse of time 
does not bar an action to collect a license tax. 

An action to enforce collection of the license tax 
cannot be brought until the expiration of the time 
provided by the statute,^ ^ but, unless otherwise 
provided by statute.^^ lapse of time does not bar an 
action to recover the license or occupation tax.^® 
It has been held that statutes limiting the time to 
sue for license or occupation taxes are to be strict¬ 
ly construed®" and that a statute limiting the time 
to sue for license taxes does not appl}* as to a li¬ 


cense tax authorized by a subsequent constitution* 
al provision,®^ A statute limiting the time within 
which the assessment of the tax must be made does 
not limit the time within which an action to col¬ 
lect the tax must be instituted.®® It has been held 
that the statute of limitations does not commence to 
run until the tax becomes delinquent.^ A suit is 
timely and not barred where it is instituted within 
the period of limitations prescribed.^ 

f. Parties, Process, and Persons Entitled to Sue 

The action must b© instituted by a duly authorized 
official and must be brought in the name of the proper 
party plaintiff, which may be the state or the official au- 
thorized to collect the tax. 

The action must be instituted by a duly author¬ 
ized official,® and, where the statute designates a 
particular official, no other official may institute the' 
action.4 xhe suit must be brought in the name of 
the proper party plaintiff,^ which may be the state,® 
the county,’^ the branch of the government to which 
the money is due,® or the official authorized to col¬ 
lect the tax.® 


91. Mo—State ex rel. and to Use 
of Berra v. Sestric, 159 S.M’'.2d 
TS6. 349 Mo. 1S2. 

Tex—Masrr.ol a Petroleum Co. v. 
State, Civ.App, 190 S.W.2d 5S1. 
Statatory ameztdmexit respecting: 
venue of actions to collect taxes did 
not apply where venue was ordered 
changed before enactment.—People 
V. Pinches. 4 P.2d 771, 214 Cal. 177. 

92. La.—S tate ex rel. McClanahan v. 
Ridgeway, 121 So. 261, 9 L*a.App. 
505. 

Minn.—State v. District Court of 
Ramsey County, 19 S X.W. €67. 159 
Minn, 2S2. 

N.T.—Arnold v. Ford, 65 X.Y.S. 528, 
53 App.Div. 25. 

Oonnty where manager resides 
A state occupation tax may be col¬ 
lected in the county in which the 
one conducting or managing such oc¬ 
cupation resides.—^^Vitham v. Stew¬ 
art. 58 S.E. 463. 129 Ga. 4S—37 C.J. 
p 253 note 36. 

93. Cal.—People v. Pinches, 4 P.2a 
771. 214 Cal. 177. 

94- l*a.—Xew Orleans v. Clark, 15 
lAuAnn. 614. 

N.J.—Atlantic City & S. R. Co. v. 
Ventnor City, 71 A. 1132, 77 N.J. 
Law 354. 

95- X.C.—Standard Fertilizer Co. v. 
Gill. 35 S.E.2d 275. 225 X.C. 426. 

37 C,J. p 253 note 41. 

96- Ill.—Chicago V. Chicago & Oak 
Park Elevated R. Co., 177 Ill.App. 
444, affirmed 104 X.E. 240, 261 Ill. 
47S. 

X.J.—Jersey City v. Xorth Jersey St. 
R. Co., 73 A. 609, IS X.J.Law 72- 


97. La.—State v. Stewart Bros. Cot¬ 
ton Co., 190 So. 317, 193 La. 16. 
Salss and use lazes 

The collection of the excise or use 
tax IS subject to the same statute of 
limitations v/hich governs the assess¬ 
ment and collection of sales tax.— 
Standard Fertilizer Co. v. Gill, 35 

S.E.2d 275. 225 X.C. 426. 

Assessments for deficiency 

Under the statute of limitations 
governing the assessment and col¬ 
lection of the sales tax, which also 
governs the collection of excise or 
use taxes, no distinction is made be¬ 
tween an assessment for a deficiency 
and an assessment made where no 
return has been filed, and in this re¬ 
spect the statute differs from the 
statute of limitations relative to the 
collection of franchise and income 
taxes.—Standard Fertilizer Co. v. 
Gill, supra. 

98- La.—State v. Ste'wart Bros. Cot¬ 
ton Co.. 190 So. 317. 193 La. 16— 
State V. Standard Oil Co. of Louisi¬ 
ana, 178 So. 601, 188 La. 978. 

99- Okl.—City of Claremore v. Okla¬ 
homa Tax Commission. 169 P.2d 
299. 

1- Cal.—People v. Xymer, 163 P.2d 
92, 71 Cal.App.2d 550. 

2. Cal.—People v. Hoch-wender, 124 
P,2d 823, 20 CaL2d 181—People v. 
Xymer, 163 P.2d 92, 71 Cal App.2d 
550. 

La.—State v. Southern Cotton Oil 
Co.. 113 So. 825, 164 La. 225. 

X,H.—^Xew York Life Ins. Co. v. 
Sullivan* 192 A. 297. 89 X.H. 21. 

3. Tenn.—State v. Allstadt, 61 S. 
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VT 2d 473, 166 Tenn. 349, rehearing 
denied 62 S.W.2d 566, 168 Tenn. 
349. 

37 C.J. p 253 note 44. 

4. Tenn.—State v. Allstadt, supra- 
Anthorized officials 

Action to recover license fees may 
be brought by order of governor or 
by attorney general, circuit, county, 
and other solicitors, if action is pros¬ 
ecuted in circuit court.—Carruth v. 
State, 132 So. 65, 24 Ala.App. 158. 

5. Miss.—Dunn Const. Co. v. Craig, 
2 So.2d 166, 191 Miss. 682, sugges¬ 
tion of error overruled 3 So.2d 834, 
191 Miss. 682. 

Tex.—Patton v. State, Civ.App., 62 
S.W.2d 381. 

Railroad commission. 

Proceeding for enforcement and 
prevention of violation of railroad 
commission's orders and regulations 
is deemed proceeding purely by rail¬ 
road commission as such, not by the 
state, as regards commission's right, 
in same proceeding, to recover gross 
production tax on oil.—Ortiz Oil Co. 
v. Railroad Commission, Tex.Civ. 
App., 62 S.'W.2d 376. 

6. Tex.—Ortiz Oil Co. v. Railroad 
Commission, supra. 

37 C.J. p 253 note 46. 

7. Cal.—San Luis Obispo County v 
Greenberg, 52 P. 797, 120 Cal. SOD 

37 C.J. p 253 note 45. 

8. Cal.—^El Dorado County v. Meiss, 
34 P. 716, 100 Cal. 268. 

9. U.S.—State of Louisiana v. Texas 
Co., D.C.La., 38 P.Supp. 860. 

Ark.—^Vi^iseman v, Arkansas-Louisi- 
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Process. It has been held that a sheriff is not in¬ 
eligible to serve process in an action to collect li¬ 
cense taxes because he receives a fee out of the 
goods seized.!^ 

g. Provisional Remedies 

Provisional remedies, rsuch as attachment or the ap¬ 
pointment of a receiver, may be available in an action to 
collect a license tax. 

The provisional remedy of attachment is availa¬ 
ble under some statutes in an action to collect a 
license tax,^^ and, under some statutes, a receiver 
of the taxpayer’s property may be appointed in a 
proceeding to foreclose a tax lien thereon .12 


h. Pleading 

The declaration or complaint in an action for the 
collection of a license or occupation tax must state st 
cause of action in order to be sufficient. 

The declaration or complaint in an action for the 
collection of a license or occupation tax must con¬ 
form to the general rules of pleading^^ and must 
contain a concise statement of the facts constitut¬ 
ing the cause of action,but the complaint need 
not set out the act or ordinance under which re¬ 
covery is sought; it may merely state its substance 
and aver its violation.^^ A complaint is demurra¬ 
ble where it fails to set forth a cause of action.^® 
The answer must conform to the general rules of 
pleading.!*^ Affirmative defenses, such as pa^mient^^ 


ana Pipe Line Co., 85 S.'W.2d 703, 
191 Ark. 195. 

State tax collector under his gen¬ 
eral statutory authority to collect 
taxes had authority to maintain sui" 
to collect contractor’s license and 
privilege taxes although statute im¬ 
posing such taxes provides for appli¬ 
cation for licenses to be made to 
state tax commission and makes it 
the duty of commission to collect the 
tax,—Craig v. J. A. Jones Const. Co., 
15 So.2d 45, 195 Miss. 378. 

State treasurer 

Where tax act failed to designate 
which officer could enforce payment, 
suit was properly brought by state * 
treasurer.—Spencer v. Consumers' 
Oil Co., 162 A. 23, 115 Conn. 554. j 

10. La.—State ex rel. McClanahan' 
V. Ridgeway, 121 So. 261, 9 La.App.! 
505. 

11. La,—State ex rel. Grosjean v. 
Bridges, 173 So. 515, 186 La. 874— 
State V. Tri-State Transit Co. of 
Louisiana, 138 So. '507, 173 La. 682. 

Mo.—State ex rel. and to Use of Ber¬ 
ra V. Sestric, 159 S,W.2d 786, 349 
Mo. 182. 
iJBLdavit 

(1) Affidavit for attachment held 
sufficient.—State ex reL Porterie v. 
Violet Oil Co., 146 So. 322, 176 La, 
651. 

(2) In attachment proceeding to 
enforce statutory lien for license 
taxes, the affidavit or writ should 
show that it is to enforce the stat¬ 
utory hen and the writ should be di¬ 
rected to property on which it is 
claimed a lien may exist, since other¬ 
wise the attachment is controlled by 
statute applicable to attachments 
generally.—^Harris v. Town of East 
Brewton, 191 So. 216, 238 Ala. 402. 
Bond held not required 

La.—State ex rel. Porterie v. Violet 
Oil Co., 146 So. 322, 176 La. 6*51. 
All the property of taxpayer, and 
not merely gasoline imported, is sub¬ 
ject to attachment for failure to pay 
tax.—State ex rel. Porterie v. Violet 
Oil Co., supra. 
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12. Tex.—^Klugsberg v. State, Civ. 
App., 89 S.W.2d 301. 

£x parte apnoiutment 

Tex.—Klugsberg v. State, supra. 

Personal liability for 'tax 

Appointment of receivership for 
leased refineries and equipment used 
in distribution of motor fuel in aid of 
foreclosure of state’s lien for motor 
fuel taxes was held proper under 
statute, even though lessors may not 
have been personally liable for motor 
fuel taxes.—Johnston & Burnham v. 
State, TexCiv.App., 95 S.W.2d 144. 

Moneys, accounts, and bills receiv¬ 
able of taxpayer who failed to pay 
tax were assets included in receiver¬ 
ship for taxpayer’s business pending 
foreclosure of tax lien.—^Klugsberg 
V. State, Tex.Civ.App.. 89 S.W.2d 301. 
Sale by receiver 

Where property was sold by re¬ 
ceiver for much less than actual val¬ 
ue thereof under decree in state’s 
suit against corporation for license 
tax, proceedings authorizing such 
sale should be carefully scrutinized. 
—Nicholas Land Co, v. Crowder, 32 S. 
E.2d 563, 127 W.Va. 216. 

13. Ill.—Department of Finance v. 
Goldberg, 19 N.E.2d 593, 370 III. 
578. 

37 C.J. p 253 note 49, 

Pleadings held sufficient 

(1) Generally. 

La.—State v. Johnson, 160 So. 788, 
181 La. 992. 

Miss,—State ex rel. Rice v, Louisiana 
Oil Corporation, 165 So. 423, 174 
Miss. 585. 

(2) To sustain a lien.—Territory v. 
Meyers, 7 Alaska 114. 

Pleadings held insufficient 
La.—State v. Louisiana Ry, & Nav. 
Co., 1 La.App. 481. 

14. Ill.—Department of Finance v. 
Goldberg, 19 N.E,2d 593, 370 Ill. 
578. 

164 Ala.—^Nashville, C. & St. L. Ry. 
Co. V. Alabama City, 32 So. 731, 134 
Ala. 414. 


16- Ala,—State v. City of Montgom¬ 
ery, 151 So. 856, 228 Ala. 93. 

Authority to sue 

(1) A bill may be demurrable 
where the action was instituted by an 
unauthorized person.—State v. All- 
stadt, 61 S.W.2d 473, 166 Tenn. 349, 
rehearing denied 62 S.W.2d 566, 166 
Tenn. 349. 

(2) Complaint was held demur¬ 
rable, where it did not allege that 
tax commission had directed attor¬ 
ney general to bring suit.—^Evans v. 
Republic Min. & Hfg. Co., 52 S.W.2d 
43, 1S5 Ark. 1119. 

(3) It has been held that the right 
of plaintiff to maintain the action 
may be questioned Without a plea 
in abatement or special demurrer.— 
Ortiz Oil Co. v. Railroad Commis¬ 
sion, Tex.Civ.App., 62 S.W.2d 376. 

17- Ill.—Department of Finance v. 
Goldberg, 19 N.E.2d 59*3, 370 111- 
57S. 

37 C.J. p 253 note 50. 

Supplemental answer 

The act requiring that all defenses 
to state’s claim for license fees be 
presented at one time does not pro¬ 
hibit filing of supplementary plead¬ 
ing of explanatory nature after filing 
date of original answer in accordance 
with general rules of pleading.— 
Grosjean v. Ponies, La.App.. 189 So. 
644. 

Affidavits of defense held insuffi¬ 
cient.—City of Philadelphia v. Eg- 
lin’s Garages. Inc., 19 A.2d 845, 342 
Fa 142. 

Set-off or counterclaim 
Allegation in answer that defend¬ 
ant paid excess in taxes equaling ex¬ 
cises sought to be collected for gaso¬ 
line sold, which entitled withholding 
aniount claimed, was held not to be 
a permissible set-off or counterclaim. 
—State V. Canfield Oil Co., 171 N.E. 
111, 34 Ohio App. 26*7, affirmed Beno- 
line Co. v. State, 171 N.E. 33, 122 
Ohio St. 175. 

18. Ill.—Department of Finance v. 
Schmidt, 29 N.B.2d 530, 374 Ill. 361. 
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and exemption,must be specially pleaded in the 
answer. The issues, proof, and variance in actions 
for the collection of license and occupation taxes 
are governed by general rules.^® 

L Evidence 

Subject to statutory variations, the plaintiff in an ac¬ 
tion for the collection of a license or privilege tax has 
tha burden of proving the defendant's liability for the 
tax. 

Except in so far as controlled by special statu¬ 
tory provisions, the general rules as to presump¬ 
tions and burden of proof apply in an action for the 
collection of a license or privilege tax.-^ Accord- 
ingly, plaintiff has the burden of proving defend¬ 


ant’s liability for the tax,22 but statutes frequently 
provide a presumption in favor of the correctness 
of the assessment^ certificate of delinquency, or 
statement of the tax ofiicials.23 The taxpayer has 
the burden of proof as to affirmative defenses,24 
such as pajment^o or exemption.26 Under some 
sales tax statutes, it has been held that all sales 
will be presumed to be taxable, and that the bur¬ 
den of establishing that particular sales were not 
taxable is on the vender.2'i' A taxpayer claiming 
that the tax imposed bears no reasonable relation 
to the privilege granted has the burden of proving 
that fact.2S 

General rules apply as to the admissibility29 and 
weight and sufficiencyof the evidence. 


Mo.—State ex rel. Winn v. Banks, 

145 S.W.Jd 362, 346 Mo. 1177. 

19. Cal —People v. Sischo, S7 P.2d 
S62, 31 Cal.App.2d 345. 

20. Cal.—Brandtjen & Kluge v. 
Fincher, 111 P.2d 979, 44 Cal.App 2d 
Supp. 939. 

L»a.—State v. Strother, 154 So 22, 
179 La- 354. transferred, see, App., 

146 So 345—Grosjean v. Pomes, 
App., 1S9 So. 644. 

37 C.J. p 254 note 51. 

21. La—State v. Milam Grain & 
Milling Co., 146 So. 47, 176 La. 539. 

X.M.—Lujan v. Triangle Oil Co, 37 
P.2d 797. as XM. 543. 

37 C.J. p 254 note 54. 

Classification of business 

It has been held that the taxing 
officials will be presumed correctly 
to have classified the taxpayer’s busi¬ 
ness for license tax purposes—City 
Drug Co. V. Lee, 9 So 2d 169, 151 Fla. 
IS. 

22. La.—State ex rel. Grosjean v. 
Farmers’ Supply Co., App, 155 So. 
499. 

X.M.—Lujan v. Triangle Oil Co., 37 P. 

2d 797. 3S X.M. 543. 

Wash-—State v. Fidelity & Deposit 
Co. of Maryland, 7S P.2d 1090, 194 
Wash. 591. 

Bnzden held not met 
La.—Grosjean v. Wallace Johnson 
Motor Co., App., 171 So. 1S4. 

23. Cal.—People v. Mahoney, 91 P. 
2d 1029, 13 Cal.2d 729 

La.—State v. Southern Poster Ex¬ 
change Co., App., 145 So. 26. 

Tenn.—State v. Hamilton County, 144 
SW.Jd 749, 176 Tenn. 519. 

37 CJ. P 254 notes 53. 54 [dj. 

Iievy of tax 

Under provision that certificate of 
sales tax delinquency shall be pnma 
facie evidence of levy of tax, of de¬ 
linquency, and of equalization board’s 
compliance with the act, the word 
*‘levy” is used in comprehensive. 


sense of the formal and official ac¬ 
tion of the legislative body invested 
with power of taxation, whereby it 
determines and declares that tax of 
certain amount or of certaan percent¬ 
age of value shall be imposed on per¬ 
son and property subject thereto im¬ 
porting the performance of such acts 
as would authorize tax collector to 
proceed to collect taxes.—People v. 
Mahoney, 91 P.2d 1029, 13 CaL2d 729. 

24. Mo.—State ex rel. Winn v. 

Banks, 145 S.W.2d 362, 346 Mo 
1177. 

Pa.—Commonwealth v Stnckler, 
Com.PL, 27 DeLCo. 530. 

25. Mo.—State ex rel. Winn v. 

Banks, 145 S.W.2d 362, 346 Mo. 
1177. 

26. Ark.—^Wiseman v. Towm of Oma¬ 
ha. 94 SW.2d 116, 192 Ark. 718. 

Cal.—T. E. Connolly, Inc., v. State, 
164 P2d 60, 72 Cal.App.2d 145. 
X.M.—Lujan v. Triangle Oil Co., 37 
P.2d 797, 38 X.M. 543. 

37 C.J. p 254 note 54 [cJ. 

Motor fuel 

(1) The burden is on the dealer, 
and not on the state, to establish the 
quantity of the gasoline receiv’ed that 
was used or sold for nontaxable pur¬ 
poses.—^Miller V. People, 230 P. 603, 
76 Colo. 157, 39 A.L.R. 269—42 CJ. 
p 740 note 91. 

(2) Amendment of statute impos¬ 
ing tax on motor fuel by elimination 
from definition of motor fuel words 
“commonly used to propel motor ve¬ 
hicles or motors” was held to shift 
burden of showing that product was 
not motor fuel to dealer against 
whom claim for tax was made, and 
not to include within statute all vola¬ 
tile gas generating liquids within 
technical statutory definition, wheth¬ 
er or not practically usable for motor 
fuel.—State v. Xola Oil Co, 167 So. 
751, 1S4 La, S49. 

27. Ohio.—State ex rel. Poster v. 
Evatt, 56 N.E,2d 265, 144 Ohio St. 
65, certiorari denied 65 S.Ct. 1026, 
324 U.S. S7S, 89 L.Ed. 1430, rehear¬ 
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ing denied 65 S Ct 1402, 325 U.S. 
894, 89 L.Ed. 2005. 

28. Ill.—People V. Deep Rock Oil 
Corporation, 175 N.E. 572, ‘343 Ill 
'3SS. 

29. La.—State v. De Soto Wholesale 
Grocery Co., 165 So. 2, 183 La. 829. 

Utah.—State Tax Commission v. As¬ 
sociated Oil & Gas Co., 100 P.2d 
966, 98 Utah 474. 

37 C.J. p 254 note 55. 

Befnnd statute 

Statute providing for refund of 
taxes by dealer to jobber subsequent¬ 
ly exporting gasoline outside state, if 
export was properly shown by ocean 
bills of lading or other authentic ev¬ 
idence, does not bar court, in deter¬ 
mining whether gasoline or other mo¬ 
tor fuel has been exported by dealer 
Or jobber, from considering any evi¬ 
dence it deems competent.—'State ex 
rel. Porterie v. Violet Oil Co., 152 So. 
517, 178 La. 761. 

30. Cal.—National Ice & Cold Stor¬ 
age Co. of California v. Pacific 
Fruit Express Co., *79 P.2d 380, 11 
Cal.2d 283. 

Ill.—Department of Finance of Il¬ 
linois V. Player, 6 N.E.2d 124, 365 
Ill. 215. 

Kan.—State v. Detwiler, 62 P.2d 895, 
144 Kan. 782. 

La.—State v. Nola Oil Co., 167 So. 
751, 184 La, 849—State v. De Soto 
Wholesale Grocery Co., 165 So. 2, 
183 La. 829—State v. Comus Clean¬ 
ers, App., 14'3 So. 732. 

X.Y.—Interborough News Co. v. Mc- 
Goldrick, 27 N.E.2d 428, *283 N.Y. 
49—‘Sterling Bag Co. v. City of 
New York, 11 N.Y.S.2d 297, 256 
App.Div. 645, affirmed 22 N.E.2d 
369, 2S1 N.Y. 269. 

Pa,—Commonw’ealth ex rel. Depart¬ 
ment of Justice V. Socony-Vacuum 
OH Co., Com.Pl., 55 Dauph.Co. 375, 
affirmed 43 A.2d 98, 352 Pa. 527. 
Utah.—Crockett v. Salt Lake County, 
270 P. 142, 72 Utah 337, 60 A.L.R. 
867. 

37 C.J. p 254 note 56. 
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j. Trial, Judgment, and Review 

General rules as to trial and Judgments have been ap- 1 
plied in actions for the coilection of license taxes. 

The trial of an action for license fees and taxes 
is governed by the general rules relating to trials j 
in civil cases.^i General rules have also been ap- ; 
plied as to judgments in actions for the collection | 
of license and occupation taxes.22 Under a stat- I 
ute so providing, costs will not be assessed against 
the state in case the action is dismibsed.23 Under 
some statutes, a judgment against a taxpayer should 
include a charge for counsel fees.^^ Interest has 
been allowed on a tax from the date of the judg¬ 
ment to the time of its affirmance on appeal.35 


§ 54 

§ 54- - By Levy and Sale of Property 

Where a statute so provides, the collection of license 
and privilege taxes may be enforced by a levy on, and 
sale of, the taxpayer’s property. 

The statutes may provide a summary remedy 
against the taxpayer's property for the collection of 
license and occupation taxes.^^ Accordingly, under 
some statutes, a judgment may be entered ex parte 
on an assessment or certificate of indebtedness.^'^’ 
Statutes also sometimes provide for collection of 
the license tax by the seizure and sale of the tax¬ 
payer’s property.ss Thus, under a statute so pro¬ 
viding, the premises where the privileged or licensed 
occupation is carried on may be subject to seizure 
and sale under a warrant issued by the tax officials 
if the tax has not been paid,^^ but, in the absence of 


F&Tment 

(1) Proof of the mailing of a cer¬ 
tified check is not proof of payment 
of the tax where the statute provides 
that the receipted license shall be the 
only evidence of payment.—State ex 
rel. Guaranty Bank & Trust Co. v. 
Downs, 119 So. 723, 10 La.App. 234. 

(2) Claim against city for refund 
of taxes filed in accordance with law 
was not evidence of payment in fact 
of tax.—^Woco Pep Co. of Montgom¬ 
ery V. City of Montgomery, 121 So. 
64, 219 Alsu 73. 

SvidexLce held sufficient 

(1) To show that defendant had 
exported gasoline on which tax wsls 
sought to be collected.—State ex rel. 
Porterie v. Violet Oil Co., 152 So. 
517. 178 La. 761. 

(2) To warrant finding that manu¬ 
facturer had not procured license.— 
Stevens v. State ex rel. Whitlock, 187 
X.E. 408, 97 Ind.App. 559. 

(3) To support finding of unrecord¬ 
ed sales—^Wright v. State, Tex.Civ. 
App., 71 S.W.2d 352. 

(4) To show that oil company wa^ 
engaged in selling gasoline at whole¬ 
sale within city so as to be liable for 
wholesale license tax.—Sinclair Re¬ 
fining Co. v. City of Plorala, 157 So. 
268, 2$ Ala.App. 237. 

(5) To establish exemption.—State 
V'. Levey, 29 So.2d 129, 248 Ala. 656. 

Evidence held insufficient 

(1) To show intent to defraud 
state of tax.—State v. Premier Malt 
Sales Co., 136 So. 5, 172 La. 92'3. 

(2) To show that contractor was 
relieved of municipal occupation tax 
by agreement with city authorities. 
—City of La Grange v. Whitley, 180 
S.B. 823, 180 Ga. 805. 

(3) To establish exemption.—^State 
V. Levey, 29 So. 2d 129, 248 Ala. 6‘56. 

(4) To establish that fuel was tax¬ 
able.—State ex rel. Grosjean v. Farm¬ 
ers* Supply Co., La-App., 165 So. 499. 


31. Pa.—Kit tanning Borough v, 

American Natural Gas Co., 86 A. 
717, 239 Pa. 210. 

37 C.J. p 254 note 57. 

Jury question 

Cal.—People v. Mahoney, 91 P.2d 
1029, 13 Cal.2d 729. 

'2'7 C.J. p 234 note 57 [b]. 

Frima facie case held established 
La.—State v. Strother, 154 So. 22, 
179 La. 354, transferred, see, App., 
146 So. 345—State v. Comus Clean¬ 
ers, App., 143 So. 732. 

37 C.J. p 254 note 56 Eb]. 

Frima facie case held overcome 
La.—State v. DeSoto Wholesale Gro¬ 
cery Co., 159 So. 445, set aside 165 
So. 2, 183 La, 829. 

32. La.—State v. Sinclair Refining 
Co., 196 So. '349, 195 La, 2SS, appeal 
dismissed Sinclair Refining Co. v. 
State of La., 61 S.Ct. 39. 311 U.S. 
609, 85 L.Ed. 386. 

Judgment as lien on taxpayer’s prop¬ 
erty 

La.—Oil Well Supply Co. v. Red Iron 
Drilling Co., 26 So.2d 726, 210 La. 
222 . 

Theory of case 

Judgment may not be entered on a 
theory different from that on which 
the case was tried,—State v. Inland 
Empire Refineries, 101 P.2d 975, 3 
Wash.2d 651, certiorari demed State 
of Wash, V. Inland Empire Refineries, 
61 S.Ct. 395, 311 U.S. 713, 85 L.Ed. 
464. 

33b Ill.—Department of Finance v. 
Goldberg. 19 N.E.2d 593, 370 Ill. 
578. 

34. La.—State v. Menefee Motor Co,. 

139 So. 61, 18 La.App. 694. 

Bond to pay counsel fees 

Promise, voluntarily made in bond 
executed for privilege of selling gas¬ 
oline, to pay attorney’s fees and oth¬ 
er expenses incurred in collecting 
privilege tax and penalty was en¬ 
forceable, although not required by 


statute.—Treas v. Price, 146 So. 630, 
167 Miss. 121. 

35. Ala.—Board of Education of 
Jefferson County v. State, 194 So. 
SSI. 239 Ala. 276. 

Interest on license or occupation tax 
generally see supra § 48 a. 

3S. Cal.—People v. Skinner, 115 P, 
2d 448, 18 Cal.2d 349. 149 A.L.R- 
299—^Home Owners Loan Corpora¬ 
tion V. Hansen, 102 P.2d 417, 38 Cal. 
App.2d 74S. 

Colo.—^B. K. Sweeney Electrical Co. 
V. Poston, 132 P.2d 443, 110 Colo. 
139. 

Miss.—Standard Oil Co. v. Stone, 2 
So.2d 155, 191 Miss. 897. 

37. Cal.—People v. Skinner, 115 P.2d 
4SS, 18 Cal.2d 349, 149 AjL.R. 299. 
A hearing in a judicial tribunal 

was not intended or required for the 
entry of the judgment.—People v. 
Skinner, supra. 

G-sneral rules as to judgments 
The “judgment” referred to, not 
being one ordered by a judicial tribu¬ 
nal, is not governed by provisions of 
code of civil procedure in like mat¬ 
ters, such as requirement for notice 
of entrj' of judgment with right to 
resort to an appellate tribunal.—^Peo¬ 
ple V. Skinner, supra. 

38. Cal.—^Home Owners* Loan Cor¬ 
poration V. Hansen, 102 P.2d 417, 3S 
Cal.App.2d 748. 

IfTotice of lien 

Under tax act, although notice of 
lien may be filed at any time within 
two years of delinquency of payment, 
the board is precluded from seizing 
or selling any property of the retail¬ 
er until such notice has been filed in 
the county where the property is sit¬ 
uated.—^Home Owners* Loan Corpo¬ 
ration V. Hansen, supra. 

38. Miss.—Standard Oil Co. v. Stone, 
2 So.2d 155, 191 Miss. 897. 

Bessoz's factnzes 

Miss.—Standard Oil Co, v. Stone, su¬ 
pra. 
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§ 54 

statutory’ authority, a license tax is not collectable j 
by a levy and sale of property,^ 

Under some statutes, an assessment or certifi¬ 
cate of indebtedness, when properly filed,oper¬ 
ates as a judgment on which an execution ma}' is¬ 
sue.^- Under the statutes and practice prevailing 
in some jurisdictions, a tax execution ma\' issue for 
the recovery of delinquent license or occupation 
taxes.'*3 \ sale on execution may be set aside 

where the price realized is grossly inadequate,'*'* and 
a bill in equity has been held to be the appropriate 
remedy to secure such relief.**5 Some statutes pro¬ 
vide a remedy of claim for third persons asserting 
an interest in the property seized one who as¬ 
serts that the property levied on is his, and not the 
taxpa 3 'eris, is not debarred from making his claim 
by the state’s immunity from suit,'*’* and the suit 
should be tried in the county where the execution 


f was levied.'* S 

Distress proceedings are available under some 
statutes for the collection of license and occupation 
taxes.* 9 

Scire facias. An assessment of a privilege tax, 
although not strictly a judgment, ascertains the 
amount due, at least provisionally, and may be the 
basis of a scire facias but, when the assessment 
is wholly void, a scire facias thereon is also void.^* 

§ 55. - By Penalty, or by Fine or Im¬ 

prisonment 

It has been held that the imposition of a fine Is not 
an adequate remedy for the collection of a license tax. 

It has been held that the imposition of a fine for 
a failure to take out a license is not an adequate 
remedy for the collection of a license tax, 52 since, 


40. Fla.—Johnson v. Armour, 12 So. 
S42. 31 Fla. 413. 

37 C.J. p 254 note 59. 

41. Ark.—McLeod v. Mabry, ITT S. 
Vr.2d 46, 206 Ark, 61S. 

42. Ala.—Campbell v. State, 5 So. 2d 
466, 242 Ala. 215, 

Ark.—McLeod v. Mabry. 177 S.'W'.2d 
46. 206 Ark. 61S. 

J'tuisdiciion to determine wlietlier 
certificate properly issued 
Execution issued against taxpayers i 
based on certificate of indebtedness! 
issued by revenue commissioner in | 
the collection of the severance tax 
and duly recorded in circuit court 
was an execution of circuit court, 
and circuit court had jurisdiction to 
determine whether or not certificate 
had been properly issued.—^McLeod v. 
Mabry, supra. 

Certiorari to review jndgrment quash¬ 
ing’ execution 

On certiorari to annul a judgment 
of trial court quashing state revenue 
commissioners execution for sever¬ 
ance taxes, supreme court was re¬ 
quired to presume that trial court 
found that commissioner had been 



party, in absence of any showing to 
contrary, although commissioner al¬ 
leged in petition for certiorari that 
he was not notified of proceeding, 
and to presume that circuit court had 
evidence before it to justify the find¬ 
ings and that it was authorized to 
quash the execution, where the tes¬ 
timony was not in the record.—Mc¬ 
Leod V. Mabry, supra, 

43. Ga.—Fidelity & Casualty Co, of 
Kew York v. 1^^lltaker. 158 S.E. 
416, 172 Ga. 663—^State Hevenue 
Commission v. Rich, 175 S.E. *394, 
49 Ga.App. 271. 

37 C.J. p 254 notes 61, 62. 


'Authority to issue 

Under some statutes such an exe¬ 
cution must be issued by county tax 
collector.—Fidelity & Casualty Co. of 
X'ew York v. 'V^Tiitaker, 158 S.E. 416, 
172 Ga. 663. 

Duty to enforce 

Tax collector, and not sheriff, of a 
particular county was held to have 
duty to enforce tax execution.—State 
V. Brown, 151 S.E. 218, 154 S.C. 55. 
Sxecution against county 

After county failed to file monthly 
returns as required by statute impos¬ 
ing excise tax on storage of gasoline, 
tax commission could make return 
and levy executions on county prop¬ 
erty for tax without judicial deter¬ 
mination thereof, and commission 
need not have furnished county with 
Itemized statement of tax.—Cherokee 
County V. T\Tielchel, 173 S.E. 632, 172 
S.C. 225. 

Execution against municipality 

In statute imposing excise tax on 1 
storage of gasoline, provision for is¬ 
suance of execution and enforcement 
thereof against delinquent taxpayers 
was applicable to property of city 
used for public purposes; but where 
tax commission finds it necessary to 
issue execution, commission should 
first levy on and sell municipality's 
personalty and realty not used for 
public or governmental purposes, 
next the personalty used for govern¬ 
mental purposes, including moneys in 
hands of, or to credit of, municipal¬ 
ity which may be reached by supple¬ 
mentary proceedings, and lastly, real¬ 
ty used for governmental or public 
purposes.—City of Greenville v. 
Query, 173 S.E. 292, 172 S.C. 133. 
Amendment of affidavit of illegality 
Where original affidavit of illegal¬ 
ity, filed by war veteran to levy of 
execution issued by state revenue 
commission for state occupation tax 


against him as a collecting agency, 
set up the claim and facts of alleged 
exemption from the tax by virtue of 
war-veteran exemption statutes, 
court did not err in allowing amend¬ 
ment to original affidavit, which 
amendment first attacked the consti¬ 
tutionality of statute providing that 
no person shall be exempt from any 
tax imposed who has more than one 
employee.—^Head v. Wilkinson, 19S 
S.E. 782, 186 Ga. 7-39. 

44. Ala.—Caddell v. Gates, 24 So.2d 
126, 247 Ala. 275. 

45. Ala.—Caddell v. Gates, supra. 
Farties 

In suit to set aside an execution 
sale of personalty to satisfy final as¬ 
sessment of sales tax, officer making 
the sale was not a necessary party,— 
Caddell v. Gates, suprau 
Bill held sufficient 
Ala.—Caddell v. Gates, supra. 

46. Ga.—State Revenue Commission 
V. Rich, 175 S.E. 394, 49 Ga.App. 
271. 

47- Ala.—^Ex parte State ex reL At¬ 
torney General, 16 So.2d 187, 24 
Ala. 193. 

48. Ala,—Ex parte State ex rel. At¬ 
torney General, supriu 

49. Tenn.—^Nashville v. Pearl, 11 
Humphr. 249. 

37 C.J. p 252 note lo* 

Review oa certiorari 

Tenn.—^Nashville v. Pearl, supra. 

50. Pa.—In re Morrison’s Estate, 22 
A.2d 729, 343 Pa. 157—Common 
wealth V. Strickler, Com.Pi., 27*3^1 
Co. 530. 

Tenn.—State v. Andrews, 175 S.W 
563, 131 Tenn. 5’54. 

5L Tenn.—State v. Andrews, supra 
52- Ky,—^Lexington v. Wilson, SO S 
W*. 811. 118 Ky. 221. 26 Ky.L. 81. 
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as considered supra § 46, pajTnent of a fine or pen¬ 
alty does not discharge the liability for the tax; 
and, as discussed supra § 53 a, a civil action to col¬ 
lect the tax may be maintained notwithstanding 
the statute imposing the tax provides for a fine, pen¬ 
alty, or imprisonment for a failure to pay it unless 
the statute makes such remedy exclusive. 

The rules as to penalties are discussed infra §§ 
62-65. 

§ 56. Disposition of Moneys Collected 

Subject to constitutional restrictions, the disposition 


T to be made of the liceflse fees and taxes coliected «s 
within the discretion of the legislature. 

Subject to constitutional restrictions, the dis- 
I position to be made of the moneys collected as li- 
j cense fees or taxes is within the discretion of the 
legislature,®^ or municipal authorities, under power 
from the legislature.®® Under some constitutional 
provisions, license fees or taxes collected for one 
purpose may not be diverted to another,and, 
where the constitution or a statute provides that 
license money shall be appropriated to certain des¬ 
ignated purposes, it cannot be lawfully applied to 


53 . Fla.—Cone v. State ex rel. Mas¬ 
sey, 1S9 So. 44, 137 Fla. 417. 

La.—Grosjean v. Standard Oil Co. of 
Louisiana, 16*5 So. 325, 184 La. 45. 
Mich.—Perry v. Hogarth, 246 N.W. 

214, 261 Mich. 526. 

Qjiio.—Rogers v. State ex rel. Lucas. 

193 KE. 754, 129 Ohio St. 108. 

S.D.—State ex rel. Parker v. Young- 
quist, 11 N.W.2d 84, 69 S.D. 423. 

37 C.J. P 255 note 70. 

The words “fines, penalties, and li¬ 
cense moneys,’* as used in constitu¬ 
tional provision providing that they 
shall be appropriated exclusively to 
use of schools in subdivision where 
they accrue, refer to and include such 
license fees as may be imposed on 
businesses which by their nature re- 
Quire police regulation.—School Dist. 
of City of Omaha v. Adams, 26 N.W. 
2d 24, 147 Neb. 1060. 

Ucense fee imposed for cost of regu¬ 
lation 

A license fee or tax imposed to 
meet the cost of regulation is not a 
“tax” within constitutional provision 
requiring all taxes levied for state 
purposes to be paid into sxate treas- 
urj’*; hence, provision of act making 
treasurer custodian of license fees 
and authorizing disbursements by 
board is not violative of such con¬ 
stitutional provision.—Cramer v. 
Montana State Board of Pood Dis¬ 
tributors, 129 P.2d 96, 11'3 Mont. 450. 

Ad ’valorem taxes 

Constitutional amendment abolish¬ 
ing all distinctions in funds belong¬ 
ing to county except as between gen¬ 
eral funds and sinking funds in¬ 
volves only limits of tax levy on ad 
valorem basis and does not relate to 
disposition or use of funds derived 
from gasoline tax and auto license 
tax.—Delaware County Excise Board 
V. St. Louis-San Francisco Ry. Co., 
49 P.2d -523, 173 Okl. 574. 

Proceeds ttimed over to private or- 
gaiiizatioxL. 

Act authorizing state board of 
pharmacy to collect fees from 
pharmacists was invalid in so far as 
act directs board to turn over por¬ 
tion of proceeds to state pharmaceu¬ 
tical association, a private organiza¬ 


tion.—Texas Pharmaceutical Ass'n v. : 
Dooley, Tex,CivApp., 90 S.W.2d 328. 

54. Fla.—Carlton v. Mathews, 137 
•So. 815, 103 Fla. 301. 

Ill.—^Winter v. Barrett, 1S6 N.E. 113, 
352 Ill. 441, 89 A.L.R. 1398. 

Md.—Spencer v. Maryland Jockey 
Club of Baltimore City, 4 A.2d 124, 
479, 176 Md. 82, appeal dismissed 
Maryland Jockey Club of Baltimore 
City V. Spencer, 59 S.Ct. 1034, 307 
U.S. 612, 83 LEd. 1495. 

Mich.—^Western Elec. Co. v. State, 20 
KW.2d 734, 312 Mich. 582 —Corpus 
Juris quoted iu Perry v. Hogarth, 
246 N.W. 214, 216, 261 Mich. *526. 
Mont.—State v. State Highway Com¬ 
mission, 296 P. 1033, 89 Mont. 205. 
Xeb.—Wilcox v. Havekost, 13 N.W. 

2d 859, 144 Neb. 562. 

Ohio.—Calerdine v, Freiberg, 195 N. 
E. 854, 129 Ohio St. 453—State v. 
Brown. 148 NE. 95, 112 Ohio St. 
‘590. 

Or.—State v. McFall, 229 P. 79, 112 
Or. 183. 

S D.—In re Opinion of the Judges, 
240 N.W. 600, 59 S.D. 469. 

37 C.J. p 255 note 71. 

Disposition of tax funds generally 
see the C.J.S. title Taxation §§ 
1057-1067, also 61 C.J. p 1520 note 
S4-P 1533 note 73- 
Auy public purpose 

Since imposition on motor vehicle 
fuel is tax in proper sense, proceeds 
thereof may be appropriated in leg¬ 
islative discretion to any public pur¬ 
pose.—In re Opinion of the Judges, 
210 N.W. 186, *50 S.D. 324. 

Appropriatiou of funds to private 
relief agency for relief of indigent is 
a public purpose and is permissible.— 
Winter v. Barrett, 186 N.E. 113, 352 
lU. 441, 89 A.L.R. 1398. 

Change of use 

Generally, the proceeds of license 
fees may be appropriated to any 
public .purpose, and by successive 
legislative acts the appropriation of 
any particular tax levy may be 
changed from one public purpose to 
another in the uncontrolled discre¬ 
tion <Sf the legislature.—State ex rel. 
Brown v. Bates, 18 S.E.2d 346, 198 
S.C. 430. 


Police regulations 

Taxes levied under the power to 
levy license taxes for revenue pur¬ 
poses may be devoted to the enforce¬ 
ment of police regulations.—City of 
Xew Orleans v. Heymann, 162 So. -582, 
152 La. 73S—State v. W^ilson & Co. of 
Louisiana, 154 So, 636, 179 La, 648, 
appeal dismissed Wilson & Co. of 
Louisiana v. State of Louisiana, 55 
S.Ct. 78, 293 U.S. 518, 79 L.Ed. '631. 

55. Colo.—^State v. City and County 
of Denver, 107 P.2d '317, 106 Colo. 
519. 

37 C.J. p 255 note 72. 

5S. Okl.—State ex reL Board of 
Com’rs of Harmon County v. Okla¬ 
homa Tax Commission, 127 P.2d 
1052, 191 Okl. 1*55. 

“Arises” 

Within constitutional provision 
forbidding use for other purpose of 
moneys arising from a tax' levied 
for a particular purpose, money 
“arises” from sales tax when it is 
paid by purchaser to seller.—Page v. 
Alexander, 177 S.W.2d 415, 206 Ark. 
479. 

Funds held not diverted by statute 
permitting money from license taxes 
for highway fund to be used in re- 
i paying money borrowed for construc¬ 
tion and maintenance of highways.— 
State ex rel. Boynton v. Kansas State 
Highway Commission, 28 P.2d 770, 
138 Kan. 913—State v. State High¬ 
way Commission, 286 P. 244, 130 Kan. 
456. 

Taxes collected 

The constitutional* provision that 
law authorizing a tax shall distinctly 
state object thereof, “to which the 
tax only shall be applied,” does not 
conflict with interpretation of con¬ 
stitutional amendment authorizing 
taxes on privileges, licenses, and oc¬ 
cupations, as authorizing imposition 
of such taxes for either regulation or 
’ revenue, or prohibit legislature from 
i changing object of tax from regula- 
! tion to revenue by amendment of 
‘ law, but prevents diversion of pro- 
» ceeds of taxes which have been levied 
■ or collected or are already on hand 
. and appropriated to other purposes.— 
; State ex rel. Parker v. Youngquist, 

; 11 3Sr.W.2d 84, 69 SJ>. 423. 
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any other purpose.^^ h |ias been held that it is 
immaterial to the taxpayer to what purposes the 
proceeds of a license tax are devoted,and that 
the legislature is not required to apply the proceeds 
of license taxes for the benefit of those who pay 
the tax.SS It has been held that revenue accruing 
under the police power need not be strictly con¬ 
fined in its expenditure to the precise object of the 
regulation.®*^ 

The statute or ordinance which imposes the li* 


cense fee or tax generally governs as to the dispo- 
j sition or appropriation of the funds raised,and, 
I while some constitutional provisions require that 
; the statute imposing the license fee or tax specify 
j the use to be made of the proceeds, it has been 
i held that the statute may provide that the funds col¬ 
lected be paid into the general revenue fund.®3 
' General rules of statutory construction have been 
I applied in the construction of statutes dealing with 
I the disposition of the license fees and taxes collect- 
'■ ed.®^ 


57. Ala.—Seott v. Lee, 1S3 So. 344, 
236 Ala. 420. 

Pla,—Taylor v. 'Vrilhams, 196 So. 214, 
142 Fla. 756—W. J. Howey Co. v. 
Williams, 196 So. 21'4, 142 Fla. 756 
—State ex rel. Wilson v. Cone, 178 
So. 869. 130 Fla, 74S. 

Okl.—State ex rel. Board of Com’rs 
of Hannon County v. Oklahoma 
Tax Commission, 127 P.2d 1052, 191 
Okl. 155. 

S.D.—In re Opinion of the Judges, 
210 X.W. 186, 50 S.D. 324. 

37 C.J. p 255 note 75. 

Allocation within specified pturpoee 
The constitutional amendment ded¬ 
icating revenue from gasoline and 
other motor fuel excise and license 
taxation, etc., to be used solely for 
construction, repair, and mainte¬ 
nance of public highways, dedicates 
the revenues to public highway pur¬ 
poses without any designation as to 
the particular highways on which 
they shall he used and leaves to the 
legislature the allocation of such 
revenues.—McKenzie County v. 
Lamb. 29S N.W. 241, 70 N.D. 782. 
Cost of regulation 
Under some license tax statutes, 
the funds realized are for the cost of 
regulation and cannot be applied to 
general revenue purposes —Daugher¬ 
ty V. Riley, 34 P.2d 1005, 1 Cal.2d 
29S. 

Occasional or systematic diversion 
The gasoline tax and motor vehi¬ 
cle license tax constitute a special 
fund for purposes specified in the 
law, and such fund is not subject to 
a process of attrition by occasional 
or systematic diversion.—State ex 
rel. Edwards v. Osborne, 7 S.E.2d 
526, 193 S.C. 15S. 

Old-age pension amendment 

Particular licensing statutes or or¬ 
dinances were held not to fall within 
scope of old-age pension amendment 
allocating a certain per cent of reve¬ 
nues from excise taxes to old-age 
pension fund.—State v. City and 
County of Denver, 107 P 2d 317, 106 
Colo. 519—In re Interrogatories of 
the Senate Concerning the Constitu¬ 
tionality of House Bill No. 379, 67 
P.2d 1038, 100 Colo. 342. 

PetiUou held insufficient to state 
cause of action for illegal diversion 


of state funds.—Doyal v. Russell, 189 
S.E. 32, 183 Ga. 518. 

Surplus of proceeds of tax over 
and above amount necessary to pay 
interest and principal on highway de¬ 
bentures for which tax was pledged 
was subject to legislative disposition 
—Streit V. Lujan, 6 P.2d 205, 35 X, 

^ M. 672, appeal dismissed 52 S.Ct. 405, 

I 2S5 U.S. 527, 76 L.Ed. 924. 

I Title to office 

I In suit to enjoin chairman of state 
revenue commission from paying 
1 funds derived from motor-fuel tax 
I or kerosene tax to acting state treas¬ 
urer, allegations that governor was 
attempting to operate affairs of state 
I without appropriation act, made to 
question collaterally claim of treas¬ 
urer to his office, were held to show 
no grounds for equitable relief where 
they showed that treasurer, who had 
been adjudicated to be de jure state 
treasurer was at least a de facto offi¬ 
cer.—Doyal V. Russell, 189 S.E. 32, 
183 Ga. 518. 

58. X.M.—George E. Breece Lumber 
Co. V. Mirabal, 287 P. 699, 34 N.M. 
643, affirmed George E. Breece 
Lumber Co. v. Asplund, 51 S.Ct. 
352. 283 U.S, 7S8, 75 L.Ed. 1415. 

59. Ga.—Allen v. City of Marietta, 
136 SE 207, 163 Ga. 374. 

Ohio.—Calerdme v. Freiberg, 195 N 
E 854, 129 Ohio St. 453. 

60. Del—State v. Tull, 8 A.2d 17, 
1 Terry 179. 

61. U.S,—^American Insurers Ass’n v. 
Monroe County, D.C.Pla., 26 F. 
Supp. 745. 

Ala.—Scott V. Lee, 1S3 So. '344, 236 
Ala. 420—Tuscaloosa County v. 
Walker, 178 So. 543, 235 Ala. 293. 
Ariz.—Southern Pac. Co. v. Maricopa 
County, 107 P.2d 212, '56 Ariz. 247. 
Pla.—Cone v. State ex rel. WTiitfield, 
199 So. 327, first case, 145 Pla. 379 
—Taylor v. Williams, 195 So. 184, 
142 Fla. 562, rehearing denied 196 
So. 214, 142 Pla. 756—W. J. Howey 
Co. V. Williams, 195 So. 184, 142 
Pla, *562, rehearing denied 19$ So. 
214, 142 Fia. 756. 

Mich.—City of Menominee v. Menom¬ 
inee County, 277 N.W. 863, 283 
Mich. 146. 

Tenn.—Cheatham County v. Murff, 
13S S.W.2d 430, 176 Tenn. 93. 
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; First come first served doctrine 
I Gasoline taxes are subject to the 
first come first served doctrine where 
they have been appropriated in a 
county budget in reduction of pledged 
and otherwise collectable ad valorem 
taxes, or have been inextricably in¬ 
termingled with ad valorem taxes 
subject to that rule, but, where gaso¬ 
line taxes were by county resolution 
first applied to a particular account 
and then withdrawn for a specified 
purpose and were never commingled 
with ad valorem tax funds, a corpo¬ 
ration which was never given a con¬ 
tractual right therein could not have 
its judgment on past-due highway 
bonds and coupons paid out of gaso¬ 
line taxes.—^American Insurers Ass’n 
V. Monroe County, D.C.Pla., 26 F, 
Supp. 745. 

62. Kan.—State ex rel. Boynton v. 
Kansas State Highway Commis¬ 
sion, 28 P.2d 770, 138 Kan. 913. 

S.D.—-State ex rel. Parker v. Young- 
quist, 11 N.W.2d 84, 69 S.D. 423. 

63. Ark.—Wiseman v. Phillips, 84 S 
W.2d 91, 191 Ark. 63. 

Ill.—Krebs v. Thompson, 56 N.E.2d 
761, 387 Ill. 471. 

Tex.—Gulf Ins. Co. v. James, 185 S. 
W.2d 966, 143 Tex. 424. 

64. Ala.—Scott v. Lee, 183 So. 344, 
236 Ala. 420. 

Ark.—Page v. Alexander, 177 S.W.2d. 
415, 206 Ark. 479. 

Fla.—State ex rel. Proctor v. Cone, 
193 So. 753, 141 Fla. 606. 

Mich.—City of Menominee v. Menom¬ 
inee County, 277 N.W. 863, 283 
Mich, 146. 

Mont.—Burgan & Walker v. State 
Highway Commission, 137 P.2d 663, 
114 Mont. 459. 

Repeal by implication 

Where act relating to distribution 
of gasoline tax expressly repealed 
prior acts, but did not expressly re¬ 
peal paragraphs of act relating to- 
distribution of county highway fund, 
and paragraphs in both acts relating 
to distribution of such fund were in 
harmony, subsequent act did not re¬ 
peal prior act.—^Johnson v. Page, 88- 
S.W.2d 839, 191 Ark, 1011. 
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Under some statutes, certain license fees and tax- r 
€S collected by the state are apportioned among the 
counties or municipalities,^5 on the basis and in \ 
the manner provided by the statute,where , 
the tax is a state tax, the funds are state funds and ' 
its distribution to the counties is a matter of grace, ! 
subject to the right of the legislature to discontinue 
or change the basis of distribution.^^ Where the 


§ 56 

county receives from the state moneys raised from 
license taxes and fees, the county must appropri¬ 
ate and use such funds in accordance with the stat¬ 
ure.®^ Where the license tax, although enacted and 
collected by the state, is a count}' tax, the proceeds 
are county funds,® 9 and must be apportioned among 
the coimties in the proportion collected therein,*^® 
but the legislature may prescribe the purpose for 


65. Ala-—Tuscaloosa Count 3 " v 

Walker, 17S So. 543. 2’35 Ala. 293. 
Ark—^Page v. Alexander, 177 S.'tV.2d 
415, 206 Ark. 479. 

pia.—State ex rel. Proctor v. Cone, 
193 So. 753, 141 Fla. 606—State ex 
rel. Brosnaham v. Cone, 192 So. 
797, 140 Fla. 657. 

Idaho.—^Ada County v. Wright, 92 P. 

2d 134, 60 Idaho 394. 

Mich.—of Menominee v. Menom¬ 
inee County, 277 N.W. S63, 283 
Mich, 146. 

—Gully V. Harrison County, 162 
So. 166, 17‘3 Miss. 402. 

37 C.J. p 2^5 notes 76, 77. 

Accoosifeiiig 

Under constitutional amendment 
providing for return of one cent of 
state sales tax to be divided among 
cities, villages. townships, and 
schools, the legal governmental units 
and school districts are entitled to an 
accounting of their respective shares 
m sales tax collections, and the terms 
^'‘year,” ^‘annual** grants, and “fiscal 
year” should be construed wherever 
possible as meaning the fiscal year 
of the state government. 
tJ.S.—^Jefferson County v. Hard, 149 
So. '81, appeal dismissed 54 S.Ct. 
132, 290 U.‘S. 598, 78 L.Ed. 526. 
Mich.—City of Jackson v. Nims, 26 
]Sr,W.2d 569, 316 Mich. 694. 

Repeal of statute 

County was not entitled to portion 
of gasoline tax after date fixed in 
repealmg law, regardless of sale or 
use prior thereto.—^Beaufort County 
V. North Carolina State Highway 
Commission, 163 S.B. 4’59, 202 N.C. 
433. 

TTse of proceeds to pay county ob¬ 
ligations does not affect validity of 
tax,—Carlton v. Mathews, 137 So. 
815, 10*3 Fla. 301. 

Where collected by a municipal 
corporation, the whole or a certain 
portion of the license fees may be 
required to be paid over to the coun¬ 
ty treasurer for uses of the ‘county. 
—Ottawa V. La Salle County, 12 Ill. 
339. 

Withholding county^s debts to state 
The statute authorizing withhold¬ 
ing of its (distributive share of sales 
tax from any county obligated to 
state, as applied to taxes levied and 
-collected subsequent to effective date 
of statute, did not violate constitu- 
»tion.—State ex rel. Prospect Hospital 


V. Ferguson, 13 N.E.2d 723, 123 Ohioi 
St. 325, 

66. Ark.—Page v. Alexander, 177 S * 
W2d 415, 206 Ark. 479. 

Fla—State ex rel. Proctor v. Cone, 
193 So. 753, 141 Fla. 606—State ex 
rel. Brosnaham v. Cone, 192 So 
797, 140 Fla. 657—State ex rel 
Franklin County v. Lee, ISS So. 
775, 137 Fla. 658—State ex rel. Be 
Soto County v. Sholtz, 157 So. 645, 
117 Fla. 258. 

Tax levied for school purposes 

Apportionment of two-thirds of 
gasoline tax levied for school purpos¬ 
es must be to counties in proportion 
to average school attendance.—^Amos 
V. Mathews, 126 So. 308, 99 Fla. 1. 
65, 115. 

Ckmnty where tax collected 
Distribution of gasoline tax must 
have been made to county where tax 
was levied and collected, and not to 
county where gasoline was sold or 
shipped for sale therein.—Gully v. 
Harrison County, 162 So. 166, 173 
Miss. 402. 

67- S.C.—Chesterfield County v. 
State Highway Department of 
South Carolina^ 3 S.E.2d 686, 191 
S.C. 19. 

BistxibutioxL to counties other than 
that in which collected does not ren¬ 
der tax invalid. 

Ind.—Gaflll v. Bracken, 145 N.E 312, 
195 Ind. 551, rehearing denied 146 
N.E. 109, 195 Ind. 551. 

Mich.—Jasnowski v. Dilworth, 157 N. 

W. 891, 191 Mich. 2^87. 

Payment to state treasury 

Statute may require the whole or 
a certain portion*of license fee to be 
paid over to the state treasurer for 
uses of the state.— Corpus Juris 
quoted in Perry v. Hogarth, 246 N.W. 
214, 216, 261 Mich. 526—37 C.J. P 
255 note 78. 

68. Ariz.—Southern Pac. Co. v. Mar¬ 
icopa County, 107 P.2d 212, 56 Ariz. 
247. 

Cal.—City and County of San Fran¬ 
cisco V. Boyd, 110 P.2d lO'SO, 17 
CaL2d 606. 

Fla.—State ex rel. First Savings & 
Trust Co. of Tampa v. Sholtz, 169 
So. 849, 125 Fla. 361. 

Mich.—City of Menominee v. Menom> 
inee County, 277 N.W. 863, 2SC 
Mich. 146—Smith v. City Commis 
Sion of City of Gi^nd Rapids, 27*; 
N.W. 776, 281 Mich, 235. 
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Miss —Board of Sup’rs, ‘Smith Coun¬ 
ty, V. Hawkins, 5 So.2d 684, 192 
Miss 330. 

Ohio—Rogers v. State ex rel. Lucas, 
193 NE. 754, 129 Ohio St. 108. 
Okl.—^Lowden v. Excise Board of 
Pottawatomie County, 57 P.2d 609, 
176 Okl. 646. 

Apportionment within county 
Ohio.—Board of Com’rs of Clark 
County V. Budget Commission of 
Clark County, 67 N.E.2d 542, 146 
Ohio St. 636—City of Columbus v. 
Budget Commission of Franklin 
County, 59 N.E.2d 367, 144 Ohio 
St. 437—Stritch v. Budget Commis¬ 
sion of Clark County, 45 N.B.2d 601, 
140 Ohio St. 495. 

Wash.—City of Spokane v. Spokane 
County, 36 P.2d 311, 179 Wash. 130. 
“Co-operation” 

Under act allocating to counties 
portions of revenue to be used ex¬ 
clusively in co-operation with the 
several state and federal agencies at 
the discretion of the governing 
bodies of counties, word “co-opera¬ 
tion” which is derived from two 
words “co” and “operate,” meaning 
to work together or to act or operate 
jointly with another or others or to 
concur m action, effort, or effect, pre¬ 
cludes idea that county may deter¬ 
mine how funds shall be expended 
without recourse to state or federal 
authorities and without subjecting 
county to supervision of designated 
organizations.—Tuscaloosa County v. 
Walker, ITS So. 543, 235 Ala. 293. 
“Tax levied” 

Under statutes authorizing use of 
part of county’s share of gas tax and 
weight tax “to reduce tax levied" for 
road bonds issued by township for 
construction of roads subsequently 
taken over by state, it is not neces¬ 
sary' for township to levy tax as a 
condition of securing funds.—Town¬ 
ship of Elba V. Gratiot County, 283 
N.W. 615, 2S7 Mich. 372. 

Magisterial district had no vested 
right in gasoline tax given to county 
by stale.—Godwin v. Board of Sup’rs 
of Nansemond County, 171 S.E. 521, 
161 Ta. 494. 

69. Fla.—^Amos v, Mathews, 126 So. 

308, 99 Fla. 1, 65, 115. 

70- Fla.—Amos v. Mathews, supra. 
Debts of another county 

Legislature cannot take revenue 
.•aised in one county by excise taxes 
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which the county shall use such fundsJ^ 

Where the moneys are directed by law to be paid 
into the state, county, or municipal treasury with¬ 
out specific direction as to their application, thej" 
become the property of, and applicable to, the pay¬ 
ment of the general obligations of the state, county, 
or municipality as the case may beJ- 
The collecting ofnciaFs commission may be de¬ 
ducted from the moneys collected before, or at the 
time of, their being paid into the fund entitled to 
receive them.‘3 

§ 57. Refunding or Recovering Fees Paid 

a. Refunds 

b. Action to recover taxes paid 

imposed by it for county purposes 
and appropriate it to pay debts of an¬ 
other county.—^.Vmos v- Mathews, su¬ 
pra. 

71. Fla,—^Amos v. Mathews, supra. 

Antliority of board of adzoinistra- 

tioa to administer county funds, in- 
i.Iuding county gasoline excise taxes, 
was merely as county's fiscal agent. 

—Amos V. Mathews, supra 

72. Wash.—State v. 

F. ash, 3»S« 

73. Ala.—^Ex parte Jefferson County, 

S6 So. *89, 204 Ala. 393. 

37 C.J. p 255 note 82. 

I 

74. Ala.—Board of Revenue and 
Hoad Com'rs of Mobile County v. 

Jones, ISl So. 90S, 236 -Ua. 244. 

Fla.—State ex rel. Butler’s Inc. v. 

Gay, 27 So.2d 907—State ex rel. 

Hardaway Contracting Co. v. Lee, 

21 So 2d 211, 155 Fla. 724. 

III.—People ex rel. Allied Bridge & 

Construction Co. v. McKibbin, 43 N. 

E.2d 550, 3S0 IlL 63—People ex rel. 

Blome V. Nudelman, 25 X.E.2d Sll, 

373 III. 220. 

Mont—Roosevelt County v. State Bd. 

of Equalization, 162 P.2d SS7. 

X.M.—Gamble v. Velarde, 13 P.2d 559, 

36 NM. 262. 

X.T.—Kesbec, Inc., v, McGoldrick, 16 
X.R2d 288, 27S X.Y. 293, 119 A.L. 

R. 526, reargiiment denied Kesbec, 

Inc. V. McGoldrick. 17 X.E 2d 136, 

27S N.Y. 716. 

S.C.—State ex rel. Edwards v. Query, j 

37 SE.’d 241, 207 S.C. oOO. 

Va.—City of Charlottesville v. Marks’ 

Shows, 18 S.E.2d S90, 173 Va. 321. 

37 C.J. p 256 note 4 [a]. 

Certificate of probate judge, ad¬ 
dressed to state auditor for issuance 
of warrant for refund of license tax, 
showing on its face that it was based 
on probate judge’s opinion that law 
under which license was paid was 
unconstitutional, was not conclusive 
on state auditor, and, on appeal from 
Judgment in maudamus proceeding, 
intermediate court should have pro¬ 
ceeded with consideration of merits 


a. Eefunds 

Statutes sometimes provide for the refund or credit 
of license fees and taxes illegally collected. 

The statutes sometimes provide an administra¬ 
tive remedy or procedure for the relief by way of 
a refund*^*^ or credit'^® to a person who has paid an 
illegal or excessive license fee or tax; but it has 
been held that the right to a refund of license fees 
and taxes is a matter of legislative grace which may 
be restricted or limited.’^® Such statutes have been 
held to be valid*^^ and to be remedial in nature.'^^ 

The refund may be made by the duly authorized 
official’^9 and is to be paid out of such funds as 

hausted by ordering its payment to 
claimants in proportion to their re¬ 
spective claims, subject to any prior 
rights.—People ex rel. Blome v. Xu- 
delman, supra. 

(3) Credit memoranda for overpay¬ 
ments of taxes are assignable.—Peo¬ 
ple ex rel. Allied Bridge & Construc¬ 
tion Co. V. McKibbin, 43 N.E.2d 550, 
3SO Ill. 63—^People ex rel. Stone v. 
Xudelman, 34 N.E.2d 851, 3T6 III. 
535, 134 A.L.R. 1198. 

(4) The fact that credit memoran¬ 
dum for retailers’ occupation taxes 
erroneously paid declared on its face 
that it -was not transferable or as¬ 
signable did not preclude assignment 
of such memorandum, since depart¬ 
ment of finance could neither abridge 
nor extend the controlling statute by 
construction placed thereon.—People 
ex rel. Allied Bridge & Construction 

I Co. V. McKibbin, supra—^People ex 
rel. Stone v. Nudelman, supra. 

(5) Assignee has whatever right 
the assignor had, including right to 
use such memorandum to pay taxes. 
—^Peo'Ple ex rel. Stone v. Nudelman, 
supra. 

Operation of statnto 
A statute allowing a credit for li¬ 
cense taxes paid by mistake has been 
held not to apply retroactively.— 
State V- Humble Oil & Refining Co, 
169 S.W.2d 707. 141 Tex. 40. 

76, Ala—Lee v. Cunningham, 176 
So. 477, 234 Ala. 639. 

Colo.—Armstrong v. Driscoll Const. 

Co., 110 P.2d 651, 107 Colo. 218. 

7^ Ala,—^Montgomery County Bd. 
of Revenue v. Southern Bell Tel. & 
Tel. Co., 76 So. 858, 200 Ala. 532. 
Ill.—^Weil-McLain Co. v. Collins, 71 
N.E.2d 91. 

S.C.—State ex rel. Edwards v. Querj\ 
37 S.E.2d 241, 207 S.C. 500. 

78. Ill.—Peoples Store of Roseland 
V. McKibbin, 39 N.E.2d 995. 379 
Ill, 148. 

Fla.—State ex rel. Butler’s Inc.,. 
V. Gay, 27 So.2d 907, 


Sheppard, 140 


of cause—Blan v. Hollywood Realty 
Co., IIS So. 257, 218 Ala. 1, conformed 
to IIS So. 253, 22 Ala.App. 537, cer¬ 
tiorari denied 118 So. 258, 21S Ala. 2. 
Interest 

Where taxes were paid when due, 
refunds were illegally made, and no 
demand was made for return of re¬ 
funds, interest on amount of illegal 
refunds was held to run from date 
of decree allowing recovery, and not 
from date of payment of refunds.— 
State V. Phillips Petroleum Co., Iowa, 
271 N.W. 192, appeal dismissed Phil¬ 
lips Petroleum CJo. v. State of Iowa, 
5S S.Ct. 124, 302 U.S. 64'5, 82 L.Ed. 
501—State v. Standard Oil Co. of In¬ 
diana. 271 N.W. 185, 222 Iowa 1209. 
Statute as to property taxes 

Statutes affording relief regarding 
taxes paid and found to have been 
erroneously assessed apply only to 
general property tax statutes and do 
not apply to Sales Tax Act and Use 
Tax Law.—^Mornson-Knudsen Co. v. 
State Board of Equalization of Wyo¬ 
ming, D.C.Wyo., 35 F.Supp. 553. 

75- Ill.—People ex rel. Stone v. Nu¬ 
delman. 34 N.E.2d Sol, 376 Ill. 535, 
134 A.L.R. 1198. , 

Ohio.—Ohio Bell Telephone Co. v. 
Evatt, 51 N.E.2d 7 IS, 142 Ohio St. 
254. 

Credit memoranda 

<1) If credit memorandum for er¬ 
roneously paid taxes is of no value 
to the holder, he is entitled to a re¬ 
fund.—^People ex rel. Stone v. Nudel¬ 
man, 34 N.E.2d 851, 376 Ill. ‘535, 134 
-V,L.R. 1198—^People ex rel. Blome v. 
Nudelman, 25 N.E 2d Sll, 373 Ill. 220 
—^People ex rel. Blome v. Nudelman, 
19 N.E.2d 933, ‘S-Tl Ill. 30—People ex 
rel. Herlihy Mid-Continent Co, v. Nu¬ 
delman, 18 N,E.2d 225. 370 Ill. 237. 

(2) Where the amount appropriat¬ 
ed for the refund of taxes was not 
sufficient fully to pay the claims, 
and credit memoranda to be applied 
on future taxes were of no avail to 
them, balance remaining in the ap¬ 
propriation should have been ex- 
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the statute directs.^^J 

The application for a refund must be made in the 
mannerSi and within the timers provided by the 


statute, and in compliance with such conditions as 
the statute may impose. 

Voluntary payment. Under some statutes the 


Approval !)?■ attomey-greneral 
Auditor of public accounts is with¬ 
out authority to audit and allow 
claim for privilege taxes erroneous¬ 
ly paid without approval of attor¬ 
ney-general.—National Life & Acci¬ 
dent Ins. Co. V. State, 132 So. 549, 
159 Miss. 513, followed in Life & 
Casualty Ins. Co. v. State, 132 So. 
560. 

Procedure 

The state comptroller has no duty 
to issue receipt for credit for over¬ 
payment of tax under Vehicle Trans¬ 
portation License Tax Act until 
claim has been filed with state board 
of equalization, passed on by it, 
found valid, and certified to state 
board of control, and action by state 
board of control taken on findings 
and recommendations of board of 
equalization.—Valley Motor Lines v. 
Riley, 70 P.2d 672, 22 Cal.App.2d 233. 

t 

80. Mich —F. M. Sibley Lumber Co. 
V. Department of Revenue, 19 N.W. 
2d 132, 311 Mich. 654. 

N.M.—Streit v. Lujan, 6 P.2d 205, 35 
N.M. 672, appeal dismissed 52 S. 
Ct. 405, 285 U.S. 527, 76 L.Ed. 924. 
PruLds iTLSufacient 

Payor was not precluded from ob¬ 
taining refund on ground that ap¬ 
proved claims exceeded sum appro¬ 
priated to refund erroneous tax pay¬ 
ments, where approved claims were 
for credits and not for cash refunds, 
and there was no showing that funds 
were insufficient to pay contractor’s 
claim.—People ex rel. Herlihy Mid- 
Continent Co. V. Nudelman, 18 N.E. 
2d 225, 370 Ill. 237. 

81. Colo,—Armstrong v. Driscoll 
Const. Co., 110 P.2d 651, 107 Colo. 
218. 

Idaho.—State ex rel. Anderson v. 

Rayner, 96 P.2d 244, 60 Idaho 706. 
Ky.—Swiss Oil Corporation v. 
Shanks, 270 S.W. 478, 208 Ky. 64, 
affirmed 47 S.Ct. 393, 273 U.S. 407. 
71 L.Ed. 709, 

Statutory remedy exclusive 
The statute relating to refund of 
gasoline excise tax provides the ex¬ 
clusive remedy which may be used 
to obtain such refund.—State v. 
Penn Oak Oil & Gas, W.Va., 36 S.E. 
2d 695. 

"Original invoice” which must ac¬ 
company affidavit for refund of gas¬ 
oline tax is original as distinguished 
from copy.—Oregon-Washington R. 
& Nav. Co. V. Hoss, 274 P. 314, 128 
Or. 347. 

Buies and regulatious 
Under statute authorizing state 
treasurer to adopt rules, no author¬ 


ity is vested in the state treasurer 
to adopt a rule which permits an eva¬ 
sion of express provisions prescrib¬ 
ing procedure to obtain refund of 
taxes, since rule making power is 
limited by statute and cannot be used 
to make rules inconsistent with stat¬ 
ute.—Armstrong v. Driscoll Const. 
Co, 110 P.2d 651, 107 Colo. 218. 

Claim for refund 

Payor to which a credit would be 
of no value, and which was seeking a 
cash refund, was not required to file 
its claim in compliance with rule 
relating to claims for credit, and 
failure to do so did not preclude con¬ 
tractor from compelling payment of 
claim by mandamus, where board, al¬ 
though authorized to do so, had made 
no regulations with respect to claims 
for cash refunds.—People ex rel. 
Herlihy Mid-Continent Co. v. Nudel¬ 
man, IS N.B.2d 225, 370 Ill. 237. 

82. Ala.—Board of Revenue and 
Road Com’rs of Mobile County v. 
Jones, 181 So. 908. 236 Ala 244— 
Lee V. Cunningham, I 76 So. 477, 
234 Ala, 639. 

Colo.—Armstrong v. Driscoll Const. 

Co., 110 P.2d 651, 107 Colo. 21S. 
Fla.—State ex rel. Butler’s Inc. v. 
Gay, 27 So.2d 907. 

Kan.—City of Lawrence v. French, 
18 P.2d 570, 136 Kan. 687. 

Ky.—Swiss Oil Corporation v. 

Shanks, 270 S.W. 478, 208 Ky. 64, 
affirmed 47 S.Ct. 393, 273 U.S. 407, 
71 L,Ed. 709. 

Mont.—Roosevelt County v. State Bd- 
of Equalization, 162 P.2d 887. 

Applica;tion made before statute en¬ 
acted 

A corporation applying for refund 
before passage, but in accordance 
with requirements, of act allowing 
one year from effective date thereof 
to file refund claim not otherwise 
barred under state laws, .was not 
required to renew application after 
passage of such act, and suit for re¬ 
fund, brought within such period, 
was not barred by statute of limita¬ 
tions.—^Walgreen Drug Stores Co. v. 
Lee, Fla., 28 So.2d 535. 

Bxcuse for delay 

Lack of managerial ability on part 
of personnel of corporation in look¬ 
ing after its business after death of 
three officers did not excuse failure 
to file application within time; state 
treasurer owed no duty to taxpayer 
which failed to make application for 
refund within required time to in¬ 
form the taxpayer as to the exist¬ 
ence of the requirement, but the 
duty, if any, rested on the taxpayer 
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to ascertain what, if any. rules of 
construction in effect related to re¬ 
funds.—Armstrong v. Dnscoll Const. 
Co., 110 P.2d 651, 107 Colo. 218. 

Waiver 

Where application for refund was 
not timely filed, tax commissioner 
had no authority to grant refund 
notwithstanding applicant had al¬ 
legedly relied on promises of an 
examiner of the department of tax¬ 
ation to procure a form on which to 
make an application for a refund and 
to help applicant prepare it; no offi¬ 
cer, employee, or other agent of the 
state or of the department of taxa¬ 
tion has any authority to waive or 
extend the statutory limitation of 
time within which a taxpayer is re¬ 
quired to file an application for the 
refund of taxes.—Thirst Quenchers 
of Ohio V. Glander, Ohio B.T.A, 68 
N.E.2d 671. 

BefnzLd claim held timely made 
Or,—Oregon-ViTashington R. & Nav. 

Co. V. Hoss, 274 P. 314, 128 Or. 347. 

83. Hawaii.—In re Goo Wan Hoy, 22 

Hawaii 157. 

Va.—Hotel Richmond Corp, v. Com¬ 
monwealth. 88 S.E. 173, 118 Va. 

607. 

Payment of tax 

(1) The statute providing for **re- 
fund’' of grasoline excise tax uses 
quoted word as meaning a return 
of money previously paid so that any 
refund must be based on an applica¬ 
tion for the return of a tax thereto¬ 
fore paid.—State v. Penn Oak Oil & 
Gas, W^Va., 36 S.E.2d 595. 

(2) Since the provision for a li¬ 
cense tax on bidders on public works 
in 1941 revision of statutes is un¬ 
constitutional as a mere reSnactment 
of 1935 act which had been held to 
be invalid in substance, state treas¬ 
urer could not, in reliance on con¬ 
stitutional requirement that no one 
be relieved of an illegal tax unless 
he pays such portion of his taxes 
as are legal, require payment of li¬ 
cense taxes under 1941 revision as a 
prerequisite to refund of license tax¬ 
es originally collected under 1935 
act.—State ex rel. Badgett v. Lee, 22 
So.2d 804, 156 Fla, 291. 

(3) If issue between taxpayer and 
the commissioner of revenues relates 
only to the amount of a valid sales 
or gross receipts tax, the legislature 
may require payment as a condition 
precedent to taxpayer’s right to liti¬ 
gate as to any alleged overcharge.— 
Hardin v. Gautney, 1€4 S.W.2d 427, 
204 Ark. 723. 
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payor is entitled to a refund, although the pay¬ 
ment was made voluntarily^^ and without pro- 
test.SS 

The grounds on zvhtch a refund nMy be obtained 
are governed by the statute.^^ Under various stat¬ 
utes, it has been held that a refund may be ob¬ 
tained where the pa>mient was erroneous, no mat¬ 
ter what circumstances made the payment errone- i 
ouSjS* where the tax was paid under a mistake of 
law or faetjS^ or where the statute imposing the li¬ 
cense fee or tax was subsequently declared uncon- 
stitutionaL^^ Under some sales tax statutes, the 
payor is entitled to a refund of the tax where the 


sale is rescinded, the goods returned, and the pur> 
chase price repaid,9^ but it has generally been held 
that, where goods conditionally sold are repossessed 
for nonpajunent of the purchase price, the payor is 
not entitled to a credit or refund of the tax on the 
unpaid portion of the purchase price.^i Statutes 
sometimes, for ease in administration, provide for 
exemption from a license tax by way of refund in¬ 
stead of by way of exemption from payment in the 
first instance.92 Thus, under a gasoline license tax 
so providing, the payor is entitled to a refund on 
gasoline purchased and used for nonhighway pur¬ 
poses.^® Under some sales tax statutes, a seller 

gomery "Ward & Co. v. Pry, 26S X. 
W. 166, 277 Mich. 260. 

Wash.—Olympic Motors v. McCros- 
key, 132 P.2d 355, 15 Wash.2d 665, 
150 A.L.R. 1306. 

92. Iowa.—Wood Bros. Const. Co. v. 
Bagley, 6 N.W.2d 397, 232 Iowa 902. 

Wash. — MsLson - Walsh - Atkinson- 
Kier Co. v. Case, 97 P.2d 165, 2 
Wash 2d 33—^Elliott & Co. v. State, 
71 P.2d 168, 191 Wash. 385. 
Exemptions from license taxes see 
supra § 31. 

93. U.S.—^Monamotor Oil Co. v. 
Johnson, D.C.Iowa, 3 P.Supp. 1S9, 
affirmed 54 S.Ct. 575, 292 U.S. 86, 
78 li.Ed. 1141. 

Idaho.—^Union Pac. R. Co. v. Riggs, 
166 P.2d 926, 66 Idaho 677. 

Kan.—City of Lawrence v. French, 1,% 
P.2d 570, 136 Kan. 687. 

Or.—Oregon-Washington R. & Nav. 
Co. V. Hoss, 274 P. 314, 128 Or. 
347. 

42 C.J. p 740 notes 97-1. 

Operation on highway 

(1) Owner of tractor or truck used 
for hauling gravel for surfacing or 
repairing highway, or traveling to 
and from filling station, was not 
entitled to a refund, since such trac¬ 
tor or truck is operated on a high¬ 
way.—^Allen V. Jones, 201 N.W. 353, 
47 S.I>. 603. 

(2) Statute defining “industrial 
tractor,” which is eligible for gaso¬ 
line tax refunds as motor vehicle 
used as an industrial implement and 
not designed for use to transport 
persons or property on public high¬ 
way, does not include in its terms 
specially constructed trucks, used in 
construction of roads, which were 
designed for use on public highway 
to transport property and were legal¬ 
ly and physically capable of being 
operated on public highways.—El¬ 
liott & Co. V. State, 71 P.2d 168, 191 
Wash. 385. 

(3) Owner was not entitled to re¬ 
fund of tax on motor fuels used in 
operating Diesel trucks on private 
logging roads, where Diesel trucks 
were duly registered under Motor 
Vehicle Registration Act and were 


81. Mich.—Metzen v. Department of 
Revenue, 17 X.W.2d S60, 310 Mich. 
622. 

Miss—Riley v. Ammon, lOS So. 296, 
143 Miss. 861. 

Va.—City of Charlottesville v. Marks’ 
Shows, 18 SE2d 890, 179 Va, 321. 
37 C.J. p 256 notes 4, 5. 

Voluntarj' payment as barring com¬ 
mon-law action for recovery of 
tax see subdivision b (1)‘ of this 
section. 

85- Mich—F. M. Sibley Lumber Co. 
V. Department of Revenue, 19 X. 
W2d 132. 311 Mich 654. 

Miss.—Chassaniol v. City of Green¬ 
wood, 144 So. 548, 166 Miss. 770— 
Riley V. Ammon, 10S So. 296, 143 
Miss. S61. 

37 C.J. p 256 note 5. 

86- Ill—^People ex rel, Blome v. Xu- 
delman, 25 X E.2d Sll, 373 Ill. 220. 

Mich.—Rudolph Wurlitzer Co. v. 
State Board of Tax Administration, 
275 X.W. 248, 281 Mich, 558. 
Wash.—Elliott & Co. v. State, 71 P. 
2d 168, 191 Wash. 385. 

^‘Fu'faUc ftmds,’* within statute pro¬ 
viding that no refund of motor vehi¬ 
cle fuel taxes should be paid on fuel 
used in construction or maintenance 
work paid for from public funds, in¬ 
cluded federal funds, and hence con¬ 
tractor which used fuel for pile dike 
construction and other channel con¬ 
trol work, paid for with federal 
funds, was not entitled to refund.— 
Wood Bros. Const, Co. v. Bagley, 6 
X.W.2a 397, 232 Iowa 902. 

Tax passad os. 

'Where social club charged retail¬ 
ers’ occupation tax to members or to 
guests of club vrho procured food or 
drink, there was a “passing on of 
tax” within statute excluding from 
privilege of refund all venders who 
have passed on the tax to their ven¬ 
dees—Svithiod Singing Club v. Mc- 
Kibbin, 51 X.E 2d 550, 384 Ill. 493. 
TTsjnsit enxichmest 

Refund official could not refuse to 
furnish credit memorandum to one 
who had paid tax for which he was 
not liable on ground that the credit i 


memorandum would bring about an 
unjust enrichment.—People ex rel. 
Swartchild & Co. v. Carter, 35 X E.2d 
64, 376 Ill. 590—People ex rel. Herli- 
hy Mid-Continent Co. v. Xudelman, 
18 X.E.2d 225, 370 Ill. 237. 

Prasd as warrastisg rejection of 
claim 

VTiere county’s claim for tax re¬ 
fund contained supporting invoice 
which had been altered from a date 
beyond limitation period for filing 
claims for refund to a date within 
such period, and alteration was not 
made with authority of county com¬ 
missioners, commissioners were not 
chargeable with fraud in presenting 
or filing county’s claim and misfeas¬ 
ance of a subordinate in wrongfully 
altering invoice was insufficient to 
warrant rejection in toto of coun¬ 
ty’s claim.—Roosevelt County v. 
State Bd, of Equalization, Mont., 162 
P.2d SS7. 

87. Ill.—People ex rel. Henry Mar¬ 
ble Co. V. Xudelman, 29 X.E.2d 264, 
374 Ill. 280. 

CoUectioiL of tax held not erroneous 
Iowa.—State v. Standard Oil Co. of 
Indiana, 271 X.W. 185, 222 Iowa 
1209. 

X.Y.—People ex rel. Walker Engrav¬ 
ing Corporation v. Graves, 276 X. 
Y.S. 674, 243 App.Div. 652, affirmed 
198 X.E. 539, 268 X.Y. 648. 

88. Ill.-^People ex rel. Blome v. 
Xudelman, 25 X.E.2d Sll, 373 Ill. 
220—People ex rel. Herlihy Mid- 
Continent Co. V. Xudelman, 18 X.E. 
2d 225, 370 Ill. 237. 

89. Fla,—State ex rel. Hardaway 
Contracting Co. v. Lee. 21 So.2d 
211, 155 Fla. 724. 

37 C.J, p 256 note 4 [a]. 

90- Mich.—Rudolph Wurlitzer Co. v. 
State Board of Tax Administration, 
275 X.W. 248, 281 Mich. 55S. 

X.D.—Standard Oil Co. of Indiana v. 
State Tax Com’r, 299 X.W. 447, 71 
X.D. 146, 135 A.L.R. 1481. 

91- Mich.—Rudolph Wurlitzer Co. v. 
State Board of Tax Administration, 
275 X.W. 248, 2Sl Mich. 558—Mont- 
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who has paid the tax on a sale to another seller or 
distributor without collecting the tax is entitled to a 
refund or credit,9 4 even though the second seller 
fails to pay the tax on the subsequent sale.® 5 
Person entitled. It has been held that the one 
who pays the tax or in the final analysis bears the 
burden of the tax is the one entitled to its refund,®® 
but it has also been held that, where a sales tax 
is held to be on the seller, and he obtains a re¬ 
fund thereof because of the invalidity of the tax, 
a purchaser who paid the tax to him is not entitled 


to recover from the seller.®* Where an invalid sales 
tax is held to be on the purchaser, the .'teller, who 
acted only as the collector, is not entitled to the 
refund, but the purchaser is.®® 

Revieze, Under some statutes, there is a special 
tax board or court to which appeals may be taken 
from the decision by the refund officials on the ap¬ 
plication for a refund.! Under the statutes and the 
j practice prevailing in the various jurisdictions, a 
i denial of a refund may be subjected to judicial re- 
. view by appeal,- certiorari,® mandamus,^ or by an 


operated in part on public highways 
—State ex rel. Anderson v. Rayner, 
96 P.2d 244, 60 Idaho 706. 

(4) Overwidth and overweight 
trucks used in performing construc¬ 
tion work were not “capable of be¬ 
ing operated upon a public highway*’ 
within statute, even though trucks 
moved from place where they were 
built to site of work under their own 
power, and even if highway within 
reservation which trucks crossed and 
sometimes used was a state highway, 
where trucks were compelled to move 
to site under special permits over a 
specified route entirely empty, and 
highway within reservation would 
not support trucks when loaded, 
since word “operated” within statute 
contemplates normal, functional op¬ 
eration. — Mason - Walsh - Atkinson- 
Kier Co. v. Case, 97 P.2d 165, 2 Wash. 
2d 33. 

(5) Traction engine used in con¬ 
struction of highway is not “operat- j 
ed upon a highway” within statute 
providing for refund of tax on gaso- | 
line not used in motor vehicle op¬ 
erated on highway, “highway” as 
therein used meaning roadway or 
driveway that can be used for public 
travel, and not a mere right of way 
on which a road can be, or is being, 
constructed.—Allen v, Jones, supra, 

(6) Highway contractor was enti¬ 
tled under statute to refund of tax 
on gasoline for machinery used in 
grading and paving portion of pub¬ 
lic highway temporarily barricaded 
or set apart for purposes of improve¬ 
ment.—Des Moines Asphalt Paving 
Co. V. Johnson, 239 N.W. 575, 213 
Iowa 594. 

(7) Boss lumber carriers used by 
a lumber company in carrying lum¬ 
ber about its mill and yard were 
“motor vehicles” within statute de¬ 
fining motor vehicles with respect to 
which no refund of motor vehicle 
fuel excise taxes paid shall be made 
on motor vehicle fuel consumed 
therein, where carriers, although 
lacking equipment prescribed by stat¬ 
ute for legal operation on highways, 
could be equipped with such equip¬ 
ment, and carriers, as to weight and 
size, were within maximum limits 
fixed by statute for permissible op¬ 


eration on highways, it being imma- I 
terial that company had no intention 
of operating them on highways.— 
Donovan Lumber Co. v. State, 114 P. 
2d 524, 9 Wash.2d 242, followed m 
Seattle Export Lumber Co. v. State, 
114 P.2d 525, 9 T;Vash.2d 732. 

Xrost gasoline 

Gasoline retailer was entitled to 
refund of tax paid on gasoline which 
leaked out, under act taxing gasoline 
used as fuel in vehicles propelled on 
highways.—Guardia v. Johnson, 25 
P.2d 856, 134 CaLApp 574. 

Calculation impractical 
Where it is impossible and im¬ 
practicable to calculate and itemize 
gasoline consumed by motor trucks 
while not operated over highways, 
owner of trucks was not entitled to 
reimbursement of excise tax on gas¬ 
oline so consumed.—^Brady v. Long, 
189 N.E. 83, 285 Mass. 379. 

94. Miss.—Mize v. Republic Oil Re¬ 
fining Co., 24 So.2d 741. 

95. Miss.—^ilize v. Republic Oil Re¬ 
fining Co., supra. 

96. Ariz.—O’Connell v. Frost, 73 P. 
2d 87, 50 Ariz. 487. 

Xisssor or lessee of 'umcks 
"VSTiere partnership leased trucks 
at gross rates for use in building, 
and charged truck owners with cost 
of maintenance of trucks, includ¬ 
ing gasoline at cost plus handling 
charge, truck owners rather than 
partnership were entitled to refund 
on ground that trucks were not used 
on public highways, notwithstanding 
that some truck owners were mem¬ 
bers of partnership and testimony 
that partnership would lose amount 
equivalent to that of tax because of 
wastage and theft.—O’Connell v. 
Frost, supra. 

97. Ala.—^Texas Co. v. Harold, 153 
So. 442, 228 Ala. 350. 92 A.L.R. 
523. 

98. N.T.—^Kesbec, Inc,, v. McGold- 
rick, 16 N.E.2d 288, 278 N.T. 293, 
119 A.L.R. 536, reargument denied 
17 N.E.2d 136, 278 N.T. 716—Gulf 
Oil Corporation v. McGoldrick, 9 
N.T.S.2d 544, 256 App.Div. 207, af¬ 
firmed 22 N.E.2d 480, 2S1 N.T. 647, 
certiorari dismissed 60 S.Ct. 375, 
309 U.S. 2, 84 L.Ed. 536, vacated 
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60 S.Ct. 512. 309 U.S. 692, 84 L Ed. 
1034, affirmed McGoldrick v. Gulf 
Oil Corporation, 60 S.Ct. 664, 309 U. 
S. 414, S4 L.Ed. 840, certiorari de¬ 
nied Gulf Oil Corporation v. Mc¬ 
Goldrick, 60 S.Ct. 718, 309 U-S. 
676, 84 L.Ed. 1021, rehearing denied 
60 S.Ct. 887, 309 U.S. 699, 84 L.Ed, 
1037. 

99. N.T.—^Kesbec, Inc., v. McGold¬ 
rick, 16 N.E.2d 268, 278 N.T. 293, 
119 AL.R. 536, reargument denied 
17 N.E.2d 136, 278 N.T. 716. 
Seller’s liability to purchaser 

Deposit of fund with comptroller 
absolved seller from liability, since 
tax was not on seller but on buyer 
who had direct remedy against comp¬ 
troller under the local laws.—Kesbec, 
Inc., V. McGoldrick, supra. 

1. Mich.—F. M. Sibley Lumber Co. 
V. Department of Revenue, 19 N.W. 
2d 132, 311 Mich. 654. 

2. Ohio.—G. M. McKelvey Co. v. 
Evatt, 59 N.E,2d 600, 144 Ohio St. 
465. 

3. N.T.—Horne Equipment Corpora¬ 
tion V. McGoldrick, 5 N.T.S.2d 357, 
168 Misc. 59, affirmed 6 N.T.S.2d 
336, 254 App.Div. 841. 

Final detemiuatiou 

City comptroller’s denial of tax¬ 
payer's claim for refund of city gen¬ 
eral business taxes did not finally 
determine the rights of the parties, 
in view of absence of any statutory 
provision making the actions or rul¬ 
ings of the comptroller final deter- 
! minations, and hence the denial was 
I not reviewable.—Pagel, Horton & Co. 
V. Joseph, 61 N.T.S.2d 311. 

T^dity of assessment held not re- 
viewable 

N.T.—Horne Equipment Corporation 
V. McGoldrick, 5 N.T.S.2d 357, 168 
Misc. 59, affirmed 6 N,T.S.2d 336, 
254 App.Div. 841. 

Where no timely application for a 
refund was made, certiorari would 
not lie to recover amount of taxes 
paid pursuant to sales tax law on 
ground that taxpayer was exempt.— 
Toung Women's Christian Ass’n of 
Brooklyn v. McGoldrick, 26 N.T.S.2d 
956, 261 App.Div, 1089. 

4. Fla.—State ex rel. Liggett Drug 
Co. Y. Gay, 29 So.2d 623. 
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action to recover the refund.*^ 

"b. Action to Eecover Taxes Paid 

(1) Right of action 

(2) Proceedings 

(1) Right of Action 

In the absence of statute otherwise providing an ac¬ 
tion may be maintained to recover license fees and taxes 
illegally collected where payment was made involuntarliy- 

Subject to the exceptions and qualifications here¬ 
inafter discussed, in a proper case® an action may 
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be maintained to recover license fees and taxes 
which have been wrongfully assessed and collected." 
as where the statute or ordinance imposing the fee 
or tax is invalid,® or does not extend to the payor's 
occupation or activity,® or was not in effect at the 
time the transaction taxed occurred,^® or where 
the amount collected was in excess of what the 
payor was legally required to pay.^i Where the 
fee or tax which has been paid was not illegal or 
unauthorized, it cannot be recovered back, irrespec¬ 
tive of whether its payment was voluntary or in¬ 
voluntary,^® and although the method of its collec- 
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Ill.—People ex rel. Henry Marble 
Co. V. Nudelman, 29 X.B,2d 264, 314 
Ill. 280. 

Kan.—City of Liawrence v. French, IS 
P,2d S70, 136 Kan. 6S7. 

ICy.—Breaux Ballard v. Shannon, 112 
S.W.2d 996, 271 Ky. 553. 

5* Fla.—Walgreen Drug Stores Co. 

V. Lee, 2S So,2d 535. 

Mich.—Metzen v. Department 
Revenue. 17 N.W.2d S60. 310 ;VIicli. 
622. 

Payxneixt of deficiency assessment 
Under statute providing that tax¬ 
payer aggrieved by decision of the 
board of tax administration shall be 
required to pay amount of taxes, in¬ 
terest. and penalties and be permit¬ 
ted to bring action to recover amount 
of taxes alleged to have been unlaw¬ 
fully levied on him, taxpayer had' 
right to bring suit for amount of i 
sales tax which he paid under pro¬ 
test without paying deficiency tax as¬ 
sessed against him after petition for 
refund had been filed.—Star Steel 
Supply Co. V. State, 287 N.W. 544, 290 
Mich. 378. 

6 , Illegal gamhllng business 

(1) Taxpayers, who established 
the illegal nature of games operated 
by them, in proving that state wrong¬ 
fully collected a percentage of the 
proceeds thereof as a retail sales tax 
under threat to close the games, 
were barred from recovering the tax¬ 
es paid, as against contention that 
the illegal gambling transactions 
were distinct from collection of tax¬ 
es.—Asher v. Johnson, 79 P.2d 457, 
26 Cal,App.2d 4G3. 

(2) In action for illegally collect¬ 

ed tax, taxpayer was not entitled to 
recover where tax collected was on 
proceeds from gaming machine and 
It appeared that machine was a gam- 
bling device operated in violation of | 
penal statute—Schur v. Johnson, 38 | 
P.2d S44, 2 Cal. vpp.2d 680. | 

Rstoppel ! 

Foreign corporation which paid its 
annual corpo.*ate license tax by 
check to trea5urer who was not ad¬ 
vised of protfst and who held money 
in state treasury depository account, 
and subsequently paid money into 


treasury, was estopped to recover tax 
from treasurer who ceased holding 
office,—^Atlantic Oil Producing Co. v. 
Sneed. 54 P.2d 149, 176 Okl. 303. 

{legislative action 

Where the money collected has 
gone into the public treasury, from 
which, by constitutional prohibition, 
it cannot be withdrawn except in 
pursuance of a specific appropriation 
by law, the sole remedy of the payor 
IS by appropriation by the legisla¬ 
ture —Gulf Refining Co. v. McFar- 
I land, 97 So. 433, 154 La. 251. 

7. U.S.—Great Xorthem Ry. Co. v. 
State of Washington, Wash. 57 S. 
Ct. 397. 300 U.S. 154, 81 L.Ed. 573, 
rehearing denied 57 S.Ct. 504, 300 
U.S. 686, SI L.Ed. 888—Agudo V. 
Sancho. C.C.A-Puerto Rico, 89 F.2d 
4S1. 

Ala,—^Warrior Water Co. v. Long, 117 
So. 656, 218 Ala. 125—Woco Pep 
Co. of Montgomery v. City of Mont¬ 
gomery, 105 So. 214, 213 Ala. 452 
—^Home Ins. Co. v. City of Bir¬ 
mingham, ISO So. 781, 28 Ala.App. 
143, certiorari denied 180 So. 783, 
236 Ala. 1. 

Iowa.—Harbeck v. Sioux City, 202 X. 

W. 507, 199 Iowa 763. 

Ky.—Reeves v. Louisville Ry. Co., 
163 S.W.2d 485, 291 Ky. 200—Falls 
City Brewing Co. v. Talbott, 97 S.^ 

W. 2d 57, 265 Ky. 541—^River Ex¬ 

cursion Co. V. City of Louisville, 
51 S.W.2d 470, 244 Ky. 811—Bar¬ 
ber Asphalt Paving Co. v. Gaar, 73 
S.W. 1106, 115 Ky. 334, 24 Ky.L. 
2227. * 

X^a.—Gulf Refining Co. of Louisiana 
v. McFarland, 103 So. 17, 157 La. 
713, 41 A.L.R. 1106. 

Mich.—City of Lansing v. State 
Board of Tax Administration, 295 

X. W. 358, 295 Mich. 674. 

Miss.—Stone v. Kerr, 10 So.2d 845, 
194 Miss. 646. 

Wash.—Crown Zellerbach Corpora¬ 
tion V. State, 112 P.2d 54S, 8 Wash. 
2d 733. 

Wis.—Madison Gas & Elec. Co. v. 
Public Service Commission, 26 X. 
W.2d 285, 250 Wis. 59. 

Forfeitures 

Courts should not strain law 
enforce inequitable forfeitures,—Ore¬ 
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gon-Washington R. & Nav. Co. v 
Hoss, 274 P. 314, 128 Or. 347. 

8. U.S.—Sneed v. Shaffer Oil & Re¬ 
fining Co., C.C.A.Okl., 35 P.2d 21 

Ala,—City of Prichard v. Richard¬ 
son, 17 So.2d 451, 245 Ala, ,365— 
Home Ins. Co. v. City of Birming¬ 
ham, 180 So. 781, 28 Ala.App. 143 
certiorari denied 180 So. 783, 236 
Ala. 41. 

Cal.—Soares v. City of Santa Maria. 

100 P.2d 1108, 38 Cal.App.2d 215. 
m. —Rohde V. City of Chicago, 254 
Ill.App. 590. 

La.—Gulf Refining Co. of Louisiana 
V. McFarland, >103 So. 17, 157 La. 
713, 41 A.L.R. 1106. 

9. Cal.—Asher v. Johnson, 79 P.2d 
457, 26 Cal.App.2d 403. 

X.Y.—Title Guarantee & Trust Co. v 
City of Xew York. 38 N.Y.S 2d 715. 
265 App.Div. 304, affirmed 50 X.E 
2d 301, 290 X.Y. 910. 

Wash.—Texas Co. v. Cohn, 112 P. 
2d 522, 8 Wash.2d 360, followed in 
Inland Empire Refineries v. State. 
112 P.2d 541, 8 Wash.2d 723, and 
Montana Headlight Oil Co. v 
State, 112 P.2d 541, 8 Wash.2d 724 

la Mich.—City of Lansing v. State 
Board of Tax Administration, 295 
N.W. 358, 295 Mich. 674. 

11. Tex.—^Western Co. v. Sheppard, 
Civ.App., 181 S.W.2d f50, error re¬ 
fused. 

12. Ala.—City of Andalusia v. 
Fletcher, 198 So. 64, 240 Ala, 110, 

Ark.—Morgan v. Johnson County, 61 
S.W.2d 68, 187 Ark. 582. 

Ill,—Aavang v. Lewis, 35 N.E.2d 346, 
377 Ill. 139. 

X.Y.—^Title Guarantee & Trust Co. 
v. City of New York, 38 X.Y.S.2d 
715, 265 App.Div. 304, affirmed 50 
N.E.2d 301, 290 N.Y. 910. 

X.C.—^Weinstein v. City of Raleigh, 
14 S.E.2d 661, 219 X.C. 643. 

Pa.—In re Dog Licenses, 6 Pa.Dist. 
& Co. 348. 

Wash,—Crown Zellerbach Corpora¬ 
tion V. State, 112 P.2d 544, 8 Wash. 
2d 729. 

27 C.J. p 255 note 84. 

Iffutnal mistake 

Where, after ordinance licensing 
persons placing bets as agents on 


of 
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tion was irregular 

Termination of license. The unearned portion 
of the money paid for a license may be recovered 
by the licensee, where the license has become inop¬ 
erative by acts or circumstances over which he has 
no control and without his volition,^^ as where he 
is deprived of his license by a statute or ordinance 
which prohibits the occupation for which the li¬ 
cense was obtained,and in some jurisdictions this 
rule is prescribed by statute but this rule does ' 
not apply where the license becomes ineffective 
through the licensee’s act in voluntarily abandoning 
the only place where it could be lawfully exer¬ 
cised,^*^ or, in the absence of statute, in voluntarily 
surrendering the license,^^ or vrhere the license has 
been rightfully and properly revoked or canceled.^^ 

License not issued. A sum deposited with an ap¬ 
plication for a license may be recovered on the fail¬ 
ure or refusal to issue a license, without any fault 


on the part of applicant20 

Other remedy proz'ided. Where the statute pro¬ 
vides a special remedy to relieve against the unlaw¬ 
ful collection of a license tax, as by way of re¬ 
fund, as discussed supra subdivision a of this sec¬ 
tion. and provides that such remedy shall be exclu¬ 
sive, an action for the recovery of such license tax 
does not lie,2i but it has been held that, where the 
statute providing a special remedy does not provide 
' that such remedy be exclusive, the special remedy 
is cumulative and does not displace the common-law 

remedy.22 

Voluntary payments. As a general rule, and in 
the absence of statute otherwise, a person who has 
paid a license fee or tax which is illegal or in ex¬ 
cess of the sum which might lawfully be exacted 
cannot recover back the amount paid or the illegal 
excess, if the pa>Tnent was made voluntarily with 
full knowledge of the facts,23 although it w'as 


horse races was enacted, state law 
legalizing pari mutuel betting was 
ruled invalid, recovery could not be 
had for amount of license fee on 
ground of mutual mistake of law, 
since license fee statute w-as not 
invalid.—Benson v. City of Long 
Beach. 142 P.2d 440, 61 Cal.App.2d 
189. 

13- Iowa.—Agnes v. Sioux City, 166 
N.W. 280, 182 Iowa 783. 

«7 C.J. p 255 note 85. 

14. Fla.—Charles Blum Co. v. Hast¬ 
ings. 79 So. 442. 76 Fla. 7, L.R.A. 
1918F 783. 

Wash.—Bart v. Pierce County, 111 
P. 582, 60 Wash. 507, 31 L.R.A., 
H.S., 1151. 

15- Okl.—Allsman v. Oklahoma City, 
95 P. 468, 21 Okl. 142, 16 L.R.A., 
N.S., 511, 17 Ann.Cas. 184. 

37 C.J. p 255 note 88. 

16. Ala.—^Allgood V. Sloss-Sheffield 
Steel & Iron Co„ 71 So. 724, 196 
Ala. 600. 

37 C.J. p 255 note 89._ 

17. Neb.—Simcho v. Omaha School 
Dist., 148 N.W. 77, 96 Neb. 339. 

18. Mo.—^Neumer v. Jackson County, 
197 N.W. 139. 271 2^o. 5CT. 

19. Idaho.—^Roberts v, Boise City, 
132 P. 306. 23 Idaho 716, 45 L.R.A.,; 
N.S., 593. 

37 C.J. p 255 note 92. 

20. N.T.—Adler's Quality Milk v. 
Noyes. 18 N.T.S.2d 244, 259 App. 
Div. 775. appeal denied 20 N-Y.S. 
2d 414, 259 App.Div. 941, reversed 
on other grounds S3 N.E.2d 553, 285 
N.T. 625—Samuel Adler, Inc., v. 
Noyes. 18 N.Y.S.2d 253. 259 App. 
Biv. 776, appeal denied 20 N.T.S.2d 
414, 259 App.Div. 941, reversed on 


other grounds 32 N.E.2d 7SI, 2S5 
N.T. 34. 

37 C.J. p 256 note 93. 

21. Ill.—Weil-McLain Co. v. Collins, 
71 N.E.2d 91, 395 Ill. 503. 

N.T.—London Terrace v. City of New 
York. 36 N.T.S.2d 847. 

22. Ga.—C. Kiser & Co. v. Doyal, 
179 S.B, 578, 51 Ga.App. 30, af¬ 
firmed Doyal V. M. C. Kiser & Co., 
184 S.E. 860. 182 Ga. 175. 

Va.—City of Charlottesville v. Marks' 
Shows, 18 S.E,2d 890, 179 Va, 321. 
Abandonznent of refund proceeding 
Taxpayer instituting direct suit 
against municipality to recover priv¬ 
ilege taxes abandoned statutory re¬ 
fund proceeding-—Cbassaniol v. City 
of Greenwood, 144 So. 548, 166 Miss. 
770. 

Funds held in suspense account 
The provision of statute with re¬ 
spect to payment of privilege taxes 
under protest that provisions there¬ 
of shall be cumulative of all laws 
relating to payment of taxes of un¬ 
determined status and holding there¬ 
of in state treasurer's suspense ac¬ 
count fund means that such statute 
is not intended to destroy legal right 
to reimbursement for taxes wrong¬ 
fully demanded and collected under 
duress, but is merely cumulative of, 
or in addition to, such right.—Un¬ 
ion Cent. Life Ins. Co. v. Mann, 15 S 
S.W.2d 477, 138 Tex. 242. 

23. U.S.—^Roxana Petroleum Corpo¬ 
ration V. Bollinger, C.C.A.I11., 54 P. 
2d 296, certiorari denied 52 S.Ct. 
579, 286 U.S. 554, 76 L Ed. 1289— 
Carr v. City of Memphis, C.C.A. 
Tenn., 22 F.2d 678. 

Cal.—Barker Bros. v. City of Los 
Angeles, 76 P,2d 97, 10 Cal.2d 603. 
D.C.—Blanks v. Hazen, 85 P.2d 284, 
66 APP.D.C, 118. 
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Fla.—City of Orlando v. Gill, 174 So. 
224, 128 Fla. 139. 

Ga,—City of Savannah v. Southern 
Stevedoring Co., 137 SE. 123, 36 
Ga.App. 526. 

Ill.—Adams v. Nudelman, 30 N.E.2d 
742, 375 III. 217—Standard Oil Co. 
V. Bollinger, 180 N.E. 396, 348 

Ill. 82—Agni Motor Fuel Co. v. 
Kinney, 172 N.E. 39, 340 Ill. 17— 
Rohde V. City of Chicago, 254 Ill. 
App. 590—Arms v. City of Chicago, 
251 Ill.App. 532, transferred, see 
162 N.E. 136, 331 Ill. 56. 

Ky.—Shannon v. Hughes & Co., 109 
S.W.2d 1174, 270’"Ky. 530—River 
Excursion Co. v. City of Louisville, 
51 S.W.2d 470, 244 Ky. 811—Zied- 
man & Pollie v. City of Ashland, 
50 S.W.2d 557, 244 Ky. 279. 

La.—City of New Orleans v. Jackson 
Brewing Co., 110 So. 110, 162 La. 
121 . 

Md-—Walk-A-Show, Inc., v. Stanton, 
35 A.2d 121, 182 Md. 405. 

Mo.—Standard Oil Co. v. City of 
Moberly, App., 33 S.W.2d 157, 
transferred, see. Sup., 23 S.W.2d 
1004. 

N.T.— Corpus Juris quoted iu Ma¬ 
guire V. State, 289 N.Y.S.2d 339, 
342, 247 App.Div. 69S, affirmed 8 
N.E.2d 337, 273 N.T. 665. 

Ohio.—Benoline Co. v. State, 171 N. 

E. 33, 122 Ohio St. 175. 

Va.—City of Charlottesville v. Marks’ 
Shows, IS S.E.2d 890, 179 Va. 321. 
Wash.—Crown Zellerbach Corpora¬ 
tion V. State, 112 P.2d 544, 8 Wash. 
2d 729—Great Northern Ry. Co. v. 
State. 93 P.2d 694, 200 Wash. 392. 
37 C.J. p 256 note 95. 

Off.set 

Taxpayer, voluntarily paying ex¬ 
cise tax, illegal in part, cannot off¬ 
set Illegal portion against claim by 
state for valid assessment made in 
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made in good faith, through a mistake or in ig¬ 
norance of the law,-^ unless the recover}* is per¬ 
mitted by an agreement entered into at the time 
the payment was made.^^ The word “voluntary ’ 
in this connection is not used in its ordinary sense,-^ 
and, if there is no mistake of fact or coercion, a 
payment may be voluntary, so as not to be recover¬ 
able, even though it is made under threats or ap¬ 
prehension of civil proceedings to enforce pay¬ 
ment.-" Under some statutes an illegal or exces¬ 
sive tax may be recovered, although payment was 


made voluntarily and without protest.-^ 

Involuntary or compulsory payments. Where the 
payment is made involuntarily, that is, where it is 
made under protest by extortion, fraud, force, or 
moral or legal compulsion, the amount paid or the 
illegal excess may be recovered.29 Thus recover}* 
may be had of illegal or excessive fees or taxes, 
which have been paid under protest, to prevent in¬ 
terference with, or the arrest or seizure of the 
payor's person^^^ or property,^! or to obtain his re- 


subseQuent year.—Benoline Co. v. i 
State, 171 XE. 03. 122 Ohio St 175 
Faymeat held voluiitary 
D.C.—Blanks v. Hazen, S5 F.2d 2S4. 
66 App.D.C. 118. 

Ill.—Rohde V. City of Chicago, 254 
Ill.App. 590. 

^o.—Standard Oil Co. v. City of Mo- 
berly, App., 33 S.W.2d 157, trans¬ 
ferred, see. Sup, 23 S.W 2d 1004. 

Ordinance authorizing such payment 
held void 

Cal—Rooney v. Snow, 63 P. 155, 131 
Cal. 51. 

-24. U.S—Carr v. City of Memphis, 
C.C.A.Tenn., 22 F.2d 67S. 

Ill.—Rohde V. City of Chicago. 254 
IlLApp. 590. 

—City of Xew Orleans v. Jackson 
Brewing Co., 110 So. 110, 162 La. 
121 . 

Md.—Walk-A-Show. Inc., v. Stanton, 

35 A.2d 121, 1S2 Md. 405. 

"X.Y.—Corpus Juris quoted in Ma¬ 
guire V. State, 2S9 N.Y.S. 339, 342. 
247 App.Div. 69S, affirmed S X.E 
2d 337, 273 X.Y. 665—Gubin v. City 
of Xew York, 276 X.Y.S. 515, 154 
Misc. 547. 

Ohio,—Benoline Co. v. State, ITl X. 

E. 33, 122 Ohio St. 175. 

37 C.J. p 256 note 96. 

25 . X.Y,—Corpus Juris quoted in 
Maguire v. State, 2S9 X.Y.S. 339, 
342, 247 AppDiv. 69S, affirmed 8 
X.E.2d 337, 273 X.Y. 665. 

37 C.J. P 256 note 97. 

Ala.—Singer Sewing Mach. Co, 
V* Teasley, 73 So. 969, 198 Ala. 673. 
X.Y.—Corpus Juris quoted in Ma- 
* guire V. State, 289 X.Y.S. 339, 342, 
247 App.Div. 698. affirmed S X.E. 
2d 337, 273 X.Y. 665. 

27 . Ga.—City of Savannah v. South¬ 
ern Stevedoring Co., 137 S.E. 123, 

36 Ga,App. 526. 

Iowa.—Harbeck v, Sioux City, 202 X. 

W. 507, 199 Iowa 763. 

I^v.—River Excursion Co. v. City of 
Louisville, 51 S.W.2d 470, 244 

Ky. 811. 

X.Y.—Corpus Juris quoted in Ma¬ 
guire V. State, 2S9 X.Y.S. 339, 342, 
247 AppDiv 69S, affirmed 8 X.E.2d 
337, 273 X.Y. 665. 

‘Ohio.—Benoline Co. v. State, 171 X. 

E. 33, 122 Ohio St. 175. 

*37 C.J. P 256 note 1. 


28. Ga.—M. C. Kiser & Co. v. Doyal, 
179 SE. 57S, 51 Ga.App. 30. af¬ 
firmed Doyal V. M. C. Kiser & Co., 
1S4 S.E. 860, 1S2 Ga. 175. 

La —Triangle Oil Co. v. City of Xew 
Orleans. App, 5 So.2d 558. 

37 C.J. p 256 note 5. 

29. D.C.—Panitz v. District of Co¬ 
lumbia. 112 F.2d 39, 72 App D.C. 
131—Blanks v. Hazen, 85 F 2d 2S4, 
66 App DC. 118. 

Fla.—City of Orlando v. Gill, 174 So. 
224, 128 Fla. 139. 

Ill—Rohde V. City of Chicago. 254 
Ill.App. 590. 

Ky.—Falls City Brewing Co. v. Tal¬ 
bott. 97 S.W.2d 57. 265 Ky. 541— 
Great Atlantic & Pacific Tea Co v. 
City of Lexington, 76 S.W.2d S94, 
256 Ky. 595—River Excursion Co. 
V. City of Louisville, 51 S.W 2d 470, 
244 Ky. 811. 

Mo.—Standard Oil Co. v. City of Mo- 
berly, App., 33 S.W.2d 157, trans¬ 
ferred, see. Sup., 23 S.W.2d 1004. 
Wash.—Texas Co. v. Cohn, 112 P.2d 
522. S Wash 2d 360, followed in In¬ 
land Empire Refineries v. State, 
112 P.2d 541, 8 Wash.2d 723, and 
Montana Headlight Oil Co. v. State, 
112 P.2d 541, S Wash.2d 724— 
Great Xorthern Ry. Co. v. State, 
93 P.2d 694. 200 Wash. 392. 

37 C.J. p 257 note 9. 

“•Where the public body has the 
power of sumiuary procedure such 
as the power to seize the property 
or person, or to evict the payer, or 
to cut off his supply of water, or gas, 
or of electricity ... the yield¬ 
ing of the payer to a demand made 
such circumstances is deemed invol¬ 
untary.”—Harbeck v. Sioux City, 202 
X.W. 507, 199 Iowa 763. 

There must be some degree of com- 
pulsiou to which the licensee sub¬ 
mits at the time, with a notification 
of some sort equivalent to reserva¬ 
tion of rights.—Whlk-A-Show, Inc., 
V. Stanton, 35 A.2d 121. 182 Md. 405. 
Duress 

(1) In determining licensee’s right 
to recover license fees paid under an 
invalid statute, duress is a condition 
of mind produced by improper exter¬ 
nal pressure or influence that prac¬ 
tically destroys the free agency of 
the party against whom it is brought. 


—^Walk-A-Show, Inc., v. Stanton, su¬ 
pra. 

(2) A city utility tax law and city 
comptroller’s regulations, indicating 
his intent to impose submetering tax 
on corporate landlord not within such 
law and to inflict penalties, issue 
warrant, or file lien against cor¬ 
poration’s property, if it failed to 
pay tax, did not constitute duress 
or coercion authorizing recovery of 
tax payments made by corporation 
without written protest.—Title Guar¬ 
antee & Trust Co. V. City of Xew 
York, 38 X.Y.S.2d 715, 265 App.Div. 
304, affirmed 50 X.E.2d 301, 290 X. 
Y. 910. 

Bight to sue 

Where plaintiff, to meet challenge 
to his right to sue on contract, made 
unsought payment of dauble privilege 
tax and penalties to county clerk, 
plaintiff could not recover state’s 
part of tax, although tax was not 
legal charge against plaintiff, but 
could recover county’s part of tax, 
where county clerk was advised of 
circumstances of payment.—Bell v. 
Clay County, 73 S.W.2d 685, 16S 
Tenn. 6. 

3Q. Cal.—Soares v. City of Santa 
Maria, 100 P.2d 1108, 38 Cal-App. 
2d 215. 

Iowa.—Harbeck v. Sioux City, 202 X. 

W. 507, 199 Iowa 763. 

Wash.—Rayonier, Inc. v. State, 112 
P.2d 546, S Wash.2d 731. 

37 C.J. p 257 note 10. 

31. Iowa.—^Harbeck v. Sioux City, 
202 X.W. 507, 199 Iowa 763. 

Wash.—Texas Co. v. Cohn, 112 P.2d 
522, 8 Wash.2d 360, followed in In¬ 
land Empire Refineries v. State, 
112 P.2d 541, 8 Wash.2d 723. and 
Montana Headlight Oil Co. v. State, 
112 P.2d 541, 8 Wash.2d 724. 

37 C.J. p 257 note 11. 

Faymeut to avoid loss of license 
to do business is an involuntary pay¬ 
ment within the rule governing tax 
recovery.—Panitz v. District of Co¬ 
lumbia, 112 F.2d 39, 72 App.D.C. 131. 
Discontinuance of business 

Where, if plaintiff had not paid li¬ 
cense tax levied by city, he would 
have been compelled to desist from 
operation of business until he could 
procure judicial determination of his 
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lease after arrest,^2 or to prevent a threatened crim¬ 
inal prosecution and punishment as provided by 
law,33 or to avoid proceedings to enforce penalties 
for the failure to pay;34 but it is the payment, not 
a vague arrangement or bargain to pay, which must 
have been extorted by duress in order to permit re¬ 
covery.3 5 

Payment under protest. It has been held that a ! 
protest made at the time of payment does not of 
itself prevent the payment from being a voluntary 
one within the rule that a voluntary payment can¬ 
not be recovered,36 but it has also been held, some¬ 
times under statutes so providing, that a protest 
made at the time of payment is sufficient to preserve 
the right to a recovery of the pa^nnent where the 
tax or fee is illegal.37 It has been held that, where 
the pa}mient was involuntary, it may be recovered, 
even though payment was not made under protest,3S 
and that a protest in such case*is significant only 
as evidence that the pa^unent was involuntar\’,39 


§ 57 

but, where the payment was not othenvise involun¬ 
tary, a payment without protest cannot be recov¬ 
ered.^ 6 Jt has also been held that recovery may not 
be claimed on a basis not set forth in the protest'll 

(2) Proceedings 

An action of indebitatus assumpsit for money had 
and received has been held to lie for the recovery of li¬ 
cense taxes and fees wrongfully assessed and collected. 

An action of indebitatus assumpsit for money 
had and received has been held to lie for the re- 
! coven,' of license taxes and fees wrongfully assessed 

and collected.^2 

Laches and limitations. A claim for the recov¬ 
ery of money paid under an invalid license law 
must be prosecuted with reasonable diligence, or it 
will be lost, even though it is not barred by any 
analogous statute of limitations ;^3 and, under some 
statutes, the time within which such recovery may 
be had is expressly limited.'^'^ 


right to continue, his payment of 
the tax under protest, with agree¬ 
ment between him and the city at 
the time that city would refund ex¬ 
cess if held illegal, was not volun¬ 
tary so as to preclude recovery.— 
City of Orlando v. Gill, 174 So. 224, 
128 Fla. 139. 

32. D.C.—District of Columbia v. 
Chapman, 25 App.D.C, 95. 

37 C.J. p 257 note 12. 

33. Cal.—^Barter Bros. v. City of 
L.OS Angeles, 76 P.2d 97, 10 Cal.2d 
603—Soares v. City of Santa Maria, 
100 P,2d 1108, 38 Cal.App.2d 215. 

Ga.—^Dennison Mfg. Co. v. "Wright, 
120 S.E. 120, 156 Ga. 789. 

37 C.J. p 257 note 13. 

'Wliere one pays tlie tax of his own 
motion, such payment is not under 
compulsion, although the pursuit 
of the occupation, without the pay¬ 
ment of the license tax, would sub¬ 
ject the party to fine and imprison¬ 
ment.—City of Charlottesville v. 
Marks' Shows, 18 S.E.2d 890, 179 
Va. 321. 

34. Ill,—^Benzoline Motor Fuel Co. v. 
Bollinger, 187 N.E. 657, 353 Ill. 
600. 

Ky .—^Ziedman & Polli-e v. City of 
Ashland, 50 S.W.2d 557, 244 Ky, 
279. 

N.Y.—Sloane Estates v. City of New 
York. 24 N.Y.S.2d 911, 175 Misc. 
674, affirmed 28 N.Y.S.2d 709, 262 
App.Div. 722, appeal denied 29 
N.Y.S.2d 143, 262 App.Div. 833, af¬ 
firmed 41 N.E.2d 95. 287 N.Y. SIS. 
Pa.—Grant v. City of Philadelphia, 
17 Pa.Dist. & Co. 333. 

Vt.—Magwire v. Village of Spring- 
field. IT A.2d 260, 111 Vt. 414. 

37 C.J. p 257 note 14. 


35. Ga.—Savannah v. Feeley, 66 Ga. 
31. 

37 C.J. p 257 note 15. 

36. D.C.—Blanks v. Hazen, 85 P 2d 
284, 66 App.DC. 118. 

Ill.—Standard Oil Co. v. Bollinger, 
169 N.E. 236, 337 Ill. 353—Arms 
V. City of Chicago. 251 IlLApp. 
532, transferred, see 162 N.E. 136, 
331 Ill. 56. 

Va —City of Charlottesville v. Marks* 
Shows, IS S.E.2d 890, 179 Va. 321. 
37 C.J. p 256 note 99. 

37. U.S.—State Life Ins. Co. v. Dan¬ 
iel, D.C.Tex., 6 P.Supp. 1015. 

Ala.—City of Prichard v. Richardson, 
17 So.2d 451, 245 Ala. 365—Woco 
Pep Co. of Montgomery v. City of 
Montgomery, 105 So. 214, 213 Ala. 
452. 

Ariz.—Luke v. East Vulture Mining 
^ Co., 54 P.2d 1002, 47 Ariz. 220. 

N.Y.—Title Guarantee & Trust Co. 

V. City of New York, 38 N.Y.S.2d 
715, 265 App.Div. 304, affirmed 50 
N.E.2d SOI, 290 N.Y. 910—Sloane 
Estates v. City of New York, 24 
N.Y.S.2d 911, 175 Misc. 674, affirm¬ 
ed 28 N,Y.S.2d 709, 262 App.Div. 
722, affirmed 41 N.E.2d 95, 287 N. 
Y. 818. 

Tenn.—Quick Service Tire Co. v. 

Smith, 299 S.W. 807, 156 Tenn. 96. 
Tex.—^Blackmon v. Hansen, 169 S.W. i 
2d 962, 140 Tex. 536, affirmed. Civ. 
App., Hansen v. Blackmon, 169 S. 

W. 2d 955. 

Form of protest h^d sufficient 
Tex.—^Lawson v. Petroleum Nav. Co., 
Civ.App., 170 S.W.2d 571. 

Informal protest held insufficient 
N.Y.—Guzy Realty Co. v. City of 
New York, 26 N.Y.S.2d 417, 175 
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Misc. 1070. affirmed SO N.Y.S.2d 
846, 262 App.Div. 1008. 

38. Wash,—Great Northern Ry. Co. 
V. State, 93 P.2d 694, 200 Wash. 
392. 

38. Wash.—Great Northern Ry. Co^ 
V. State, supra^ 

Failure to protest may show that 
payment is voluntary 
Wyo.—Hudson Oil Co. v. Board oT 
Com'rs of Fremont County, 52 P. 
2d 683, 49 Wyo. 1. 

40. Miss.—Chassaniol v. City of 
Greenwood, 144 So. 548, 166 Miss.. 
770. 

N.Y.—Sloane Estates v. City of New 
York, 24 N.Y.S.2d 911, 175 Misc. 
674, affirmed 28 N.Y.S.2d 709, 262 
App Div. 722, appeal denied 29 N. 
Y.S.2d 143. 262 App.Div. 833, af¬ 
firmed 41 N.E.2d 95, 287 N.Y. 818^ 

41. N.M.—Farmers Oil Co. v. State 
Tax Commission, 73 P.2d 816, 41 
N.M. 693. 

42- Ala.—J. R, Raible Co. v. State 
Tax Commission, 194 So. 560, 239' 
Ala. 41. 

43. Ala.—^Allgood v. Sloss-Sheffield 
Steel & Iron Co., 71 So. 724, 196 
Ala. 500. 

Belay held not to constitute laches 
La.—^Triangle Oil Co. v. City of New 
Orleans, App., 5 So.2d 558. 

44. Mass.—Celluloid Co. v. Common¬ 
wealth, 152 N.E. 237, 256 Mass. 270, 
certiorari denied Celluloid Co. v. 
Commonwealth of Massachusetts, 
47 S.Ct. 113, 273 U.S. 723, 71 L.Ed. 
859, and error dismissed 47 S.Ct- 
344. 273 U.S, 778, 71 LuEd. 8S7. 

Ohio.—Early & Daniel Co. v. City of 
Cincinnati, 5 N.E.2d 409, 53 Ohio 
App. 397. 
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Parties and persons entitled to recover fax, Pri- 
ma facie the right of action to recover back a li¬ 
cense tax paid under duress is in the person who 
paid it.'^S Where a sales tax statute imposes the 
tax on the seller, he has been held to be the proper 
party plaintiff in an action to recover the tax, even 
though the statute contemplated that he would pass 
the tax on to his purchasers,but it has also been | 
held that a seller cannot recover an illegal sales 
tax where it appears that he has not borne the 
economic burden of the tax, but has passed it on 
to his purchasers.^Where, under a sales tax stat- 
tite, the tax is on the purchaser, it has been held 
that a seller who collected the tax from purchasers 
cannot recover the tax where the statute is inval¬ 


id,*^ ^ at least where he does not evidence an inten¬ 
tion to make refunds to his purchasers but it 
has also been held that in such case the seller is 
entitled to recover,because of his possible lia¬ 
bility to the purchasers from whom he collected 
the tax.^^ 

An action for the recovery of illegal or exces¬ 
sive fees or taxes lies against the collector or 
other officer who exacted or collected them,52 ^nd 
it has also been held that such an action may be 
maintained against his successor in office.^S 

Pleading, General rules as to pleading have 
been held to apply to actions for the recovery of 
license fees and taxes paid.54 Accordingly, a com- 


Ta.—City of Charlottesville v. Marks* 
Shows, IS SE.2d S90, 179 Va. 321. 
27 C.J. p 257 note 19. 

State and connty taxes 

Limitation on suit for recovery of 
state taxes was held not to apply to 
county taxes—Swift & Co. v. S.ate, 
55 S.W 2d 267, 165 Tenn. 256. 

Xdmitation on action for refund 
was held not to be applicable to 
common-law action for recovery of 
taxes —Sloane Estates v. City of 
Xew York, 24 N.Y.S 2d 911, 175 Misc. 
674, affirmed 2S X.Y.S.2d 709, 262 
App.Div. 722, appeal denied 29 X.Y. 
S.2d 143, 262 App Div. 833, affirmed 
41 X.E.2d 95, 2S7 N.T. SIS. 

Statute as to ad valorem taxes held 
not applicable i 

XT.S.—Sneed v. ShafEer Oil & Refining | 
Co., C.C.A.Okl., 35 F.2d 21, 

Special statutory remedy 

Under statute permitting taxpayer 
to invoke jurisdiction of proper court 
for purpose of compelling refund, 
petition must be filed within one 
year from 31st day of December of 
year in which assessment is made.— 
City of Charlottesville v. Marks* 
Shows, IS S.E.2d 890. 179 Va. S21. 

4S* Mich.—Grand Union Tea Co. v. 

Ionia. 130 N.W. 339. 165 Mich. 67. 
37 C.J. p 257 note 21. 

Class suit 

Two operators of motor vehicles, 
who had been required to pay license 
tax under city ordinance prescribing 
license fees for those engaged in op¬ 
erating vehicles in transportation of 
goods, materials, or other things for 
hire in city, could maintain an ac¬ 
tion for recovery of license taxes, 
both for the use and benefit of them¬ 
selves and all others similarly cir¬ 
cumstanced—Corbin Brick Co. v. 
City of Somerset, 132 S.'VV.2d 922, 
2S0 Ky. 20S. 

Ill.—Benzoline Motor Fuel Co. 
V. Bollinger, 187 X.E. 657, 353 HI. 
600. 


47. Ky.—Shannon v. Hughes & Co., 
109 S.W.2d 1174, 270 Ky. 530. 

Payment into court 

"Where, pending decision on consti¬ 
tutionality of tax, taxpayers were 
permitted to pay taxes to receivers 
named by the court in order to avoid 
penalty if statute imposing tax 
should be held constitutional and 
there was no appeal from order per¬ 
mitting such payment, taxpayers 
were entitled to repayment of mon¬ 
eys paid by them on determination 
that the statute was unconstitution¬ 
al, notwithstanding the tax had been 
passed on to customers and statute 
provided that no suit should be main- | 
tamed to restrain or delay the col¬ 
lection of the tax.—Martin v. Dixie 
Ice Cream Co., 133 S.W.2d 82, 280 
Ky. 334. 

48. III.—Standard Oil Co. v. Bollin¬ 
ger, ISO X.E. .396, 348 Ill. 82. 

Ky.—Breaux Ballard v. Shannon, 112 
S.W.2d 996, 271 Ky. 553. 

49. Ill,—Standard Oil Co. v. Bollin¬ 
ger, 169 N.E. 236, 337 Ill. 353. 

50. Miss.—^Independent Linen Serv¬ 
ice Co. V. Stone, 6 So.2d 110, 192 
Miss. S32. 

51. Miss.—Independent Linen Serv¬ 
ice Co. V- Stone, supra. 

52. Ga.—^Dennison Mfg. Co. v. 

Wright, 120 S E. 120, 156 Ga. 789. 

37 C.J. p 258 bote 23. 

PniLds still in. collector’s possession. 

The public service commission 
could be sued for recovery of fee 
where commission’s demand for pay¬ 
ment of fee vras unauthorized and 
corporation paid fee under protest, 
and corporation’s check in payment 
of fee was still in custody of com¬ 
mission.—Milwaukee Gas Light Co 
V. Public Service Commission, 26 K. 
W-2d 2 87, 250 Wis. 54. 

Individual liability 

The exaction and collection of an 
illegal license tax by a state officer 
may render him individually liable to 
the person from 'whom it is collect- 
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ed.—^Dennison Mfg. Co. v. Wright, 
120 S.E. 120, 156 Ga. 789—37 C.J. 
p 258 note 23 [a]. 

53. XJ.S.—Weems v. Bruce, C.C.A 
Okl., 66 P.2d 304. 

54. Ky.—^Kentucky Independent Oil 
Co. V. Coleman, 33 S.W.2d 615, 236 
Ky. 592. 

Wis.—Interstate Department Stores 
V. Henry, 272 N.W. 451, 224 Wis. 
394. 

37 C.J. p 258 note 24. 

TTusupported conclusion 
Allegation in petition to recover 
money paid as occupation tax, that 
penalty was provided for nonpay¬ 
ment, not sustained by ordinance 
pleaded, will be disregarded.—City of 
Savannah v. Southern Stevedoring 
Co., 137 S.E. 123, 36 Ga.App. 526. 
Attaching tax receipt to complaint 
Taxpayers, who did not attach re¬ 
ceipts of taxes allegedly paid under 
protest to their complaint in action 
to recover taxes on ground that tax 
law was invalid, were held not en¬ 
titled to maintain their complaint, 
since, under statute, procurement of 
tax receipts on making payments, 
attachment of them to complaint, 
and bringing of suit within one year 
from date of payment to recover 
protested taxes are conditions to 
maintenance of suit therein au¬ 
thorized.—Agudo V. Sancho, C.C.A 
Puerto Rico, 89 F.2d 481. 

Pleadings held sufficient 
Iowa.—^Harbeck v. Sioux City, 202 
N.W. 507, 199 Iowa 763. 

Miss.—Standard Oil Co, v. Stone, 2 
So.2d 155. 191 Miss. 897. 

Pleadings held insufficient 
Cal.—Schur v. Johnson, 38 P.2d 844, 
2 Cal.App.2d 680- 

Ga.—Strachan Shipping Go. v. City 
of Savannah, 147 S.E. 555, 168 Ga 
309, followed in Southern Steve¬ 
doring Co. V. City of Savannah, 147 
S.B. 558, 168 Ga. 316—City of Sa¬ 
vannah V. Southern Stevedoring 
Co., 137 S.E. 123, 36 <ia.App. 526. 
N.C.—Metro-Goldwyn-Mayer Distrib- 
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plaint pleading the common connts has been held to , 
be sufficient to put in issue the validity of the or¬ 
dinance under which the license fee or tax was col¬ 
lected.®^ 

Evidence, The general rules as to presumptions 
and inferences of fact have been applied in ac¬ 
tions to recover license or pri\dlege fees or tax- 
es.®® The burden is on plaintiff to show that the 
fee or tax paid was illegal or excessive,®" and was i 
actually received by defendant,and also to show 
that the pa>Tnent was not made voluntarily ;®5 but 
the burden of proof as to special defenses is on 
defendant.®^ Evidence, in order to be admissible, 
must be competent, relevant, and material and 
general rules have been applied as to the weight and 


sufficiency of the evidence.®* 

Trial; judgment In accordance with general 
rules, questions of law are for the court®* and ques¬ 
tions of fact are for the jury.®^ General rules 
have been applied as to the form of the judgment.®® 
A judgment aw’arding a seller taxes paid under a 
sales tax statute may make provision for the sell¬ 
er’s distribution of such sum to the purchasers from 
j whom he collected the tax.®® 

Interest. It has been held that, in such a suit, 
interest on the amount of the illegal tax, before 
judgment, may not be recovered,®*^ but it has also 
been held that interest may be allowed from the 
date of payment,®® or from the time demand for 
repayment was made.®* 


uting Corporation v. Maxwell, 182 
S.E. 724. 209 N.C. 47. 

Wis.—Interstate I>epartm6nt Stores 
V. Henry. 272 N.W. 451. 224 Wis 
394. 

37 C.J. p 25S note 24 [b]. 

Complaint asbd answer 3xeld to show 
payment voluntary 
Ill.—Richardson Lubricating Co. v. 
Kinney, 168 N.E. 886, 337 Ill. 122. 

55. Ala.—City of Prichard v. Rich¬ 
ardson, 17 So.2d 451, 245 Ala, 365. 

56. Mich.—Swain Lumber Co. v. 
Newman Development Co., 22 N.W. 
2d 891, 314 Mich. 437. 

Tolnntary payment 
It has been presumed that the tax 
was voluntarily paid. 

Ala,—Singer Sewing Mach. Co. v. 

Teasley, 73 So. 969, 198 Ala. 673. 

La—Sims v. Mer Rouge, 74 So. 706, 
141 La. 91. 

57. Ala —City of Andalusia v. 

Fletcher, 198 So. 64, 240 Ala. 110. 

Cal.—Asher v. .Johnson, 79 P.2d 457, 
26 Cal.App.2d 403. 

Mo.—Union Electric Co. v. City of St. 
Charles, 181 S.W,2d 526, 352 Mo. 
1194. 

Va. —Phoebus v. Manhattan Social 
Club, 52 S.B. 839, 105 Va. 144, 8 
Ann.Cas. 667. I 

Reasonable cost of regulation | 

In railroad's action for regulatory j 
fees paid under statute exacting such I 
fees from all public utilities regulat- | 
ed by department of public works, 
state had burden of proving that 
fees paid by railroad did not exceed 
reasonable costs of supervision and 
regulation of railroads.—Great 
Northern Ry. Co. v. State of Wash¬ 
ington. 57 S.Ct. 397, 300 U.S. 154, 81 
L.Ed. 573, rehearing denied 57 S.Ct 
504, 300 U.S. 686. 81 L.Ed. 888. 
Exemption 

The deduction, allowed by motor 
fuel excise tax statute for shrink¬ 
age in transit and unloading, is not 
an exemption within rule that burden 
ia on taxpayer claiming exemption 
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under statute to establish clearly his 
right thereto.—Champlin Refining Co. 
V. Cuse. 173 P.2d 213, 115 Colo. 329. 

58. Va.—Phoebus v. Manhattan So¬ 
cial Club. 52 SB. 839. 165 Va. 144, 
8 Ann.Cas. 667. 

59. Va,—^Phoebus v, Manhattan So¬ 
cial Club, supra. 

60. La.—Triangle Oil Co. v. City of 
New Orleans, App., 5 So.2d 558. 

61. Ala.—City of Andalusia v. 

Fletcher. 198 So. 64, 240 Ala. 110. 

Mich.—Eslow v. City of Albion, 117 
N.W. 328, 153 Mich. 720, 22 L.R.A., 
N.S, 872. 

62. Colo.—Carpenter v. May Depart- 
j ment Stores Co., 143 P.2d 270, 111 
: , Colo. 479. 

By.—^Kentucky Independent Oil Co. 
V. Coleman. 33 S.W.2d 615, 236 Ky. 
592. 

37 C.J. p 258 note 25. 

Svidence held wiihont probative 
value 

U. S.—Great Northern Ry. Co. v. 
State of Washington, 57 S.Ct. 397, 
300 U.S. 154, 81 L.Ed. 573, rehear¬ 
ing denied 57 S.Ct. 504, 300 U.S. 
686, 81 L.Ed. 88S 

Evidence held snfflci^t 

(1) To sustain findings.—^Hawley 

V. Johnson, 136 P.2d 638, 58 Cal.App. 
2d 232—^American Distilling Co. v. 
State Board of Equalization, 131 P. 
2d 609. 55 Cal.App.2d 799. 

(2) To show that pajTnent was In¬ 
voluntary.—Benzoline Motor Fuel 
Co. v. BoUinger, 187 N.E. 657, 353 
Ill. 600. 

(3) To show that payment was 
made under protest.—City of Prich¬ 
ard v. Richardson, 17 So.2d 451, 245 
Ala. 365. 

<4) To show, as matter of law, 
that tax was absorbed in total price 
of gasoline.—^Texas Co. v. Harold, 
153 So. 442, 228 Ala. 350, 92 A.L.R. 
523. 

Evidence held insufficient 

(1) To establish special defense 
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that taxpayer passed on and collect¬ 
ed the tax from taxpayer's custom¬ 
ers.—Triangle Oil Co. v. City of 
New Orleans, La.App., 6 So,2d 658. 

(2) To sustain finding that plain¬ 
tiff made voluntary i>ayment.—^Byrd 

V. Town of Warden, Mo.App., 176 S. 

W. 2d 840. 

(3) To show a mutual mistake 
that retail taxes were not payable 
but only a unilateral mistake by 
plaintiff precluding recovery—Swain 
Lumber Co. v, Newman Development 
Co. 22 N.W.2d 891, 314 Mich. 437. 

63. Tex.—^V’^estern Co. v. Sheppard, 
Civ.App.. 181 S.W.2d 850, error re¬ 
fused. 

64. Euress 

(1) Whether payments were under 
duress Is fact question.—Rohde v. 
City of Chicago, 254 Ill.App. 590. 

(2) Although what constitutes du¬ 
ress is a question of law, whether 
it exists in the particular transac¬ 
tion is a question of fact depending 
on the situation of the parties and 
all surrounding circumstances.— 
Walk-A-Show, Inc., v. Stanton, 35 A, 
2d 121, 182 Md. 405. 

65. Wash.—Fishermen's Co-op. 
Ass'n V. State, 88 P.2d 593, 198 
Wash. 413, opinion adhered to 92 
P.2d 202, 198 Wash. 413. 

66. Ill —Benzoline Motor Fuel Co. 
V. Bollinger, 137 N.E. 657, 352 Ill. 
600. 

67. Ohio.—^Early & Daniel Co. v. 
City of Cincinnati, 5 N,E.2d 409, 53 
Ohio App. 397. 

37 C.J. p 257 note 16. 

68- Mich,—Standard Oil Co. ▼. 

State. 276 N.W. 908. 283 Mich. 85. 
N.T.—Title Guarantee & Trust Co. v. 
City of New York, 38 N.Y.S.2d 
715, 266 App.Div. 304, affirmed 60 
N.E.2d 301, 290 N.T, 910. 

69. 'Ss *—^River Excursion Co. v. 
City of LouisviUe, 61 S.WM 476, 
244 Ky. 811. 
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§ 58. Relief against Wrongful Assessment 
or Collection 

Generally, the Illegal assessment or collection of a 
license tax or fee will not be enjoined unless there is no 
adequate remedy at laWf or unless there exist special cir¬ 
cumstances sufficient to bring the case within an ac¬ 
knowledged head of equity jurisdiction. 

Where an attempt is made to collect a license 
fee or tax which is wholly illegal or wrongfully as¬ 
sessed, it is clearh" the right of the person against 
whom it is sought to be enforced to resist its col¬ 
lection and pa>'ment by any proper mode or reme¬ 


dy.70 W^ere authorized by statute, the legality of 
the tax and the execution therefor may be tested 
by affidavit of illegality, but such remedy is not 
available in the absence of special statutory au- 

thorityJi 

It is the general rule, frequently embodied in stat¬ 
ute, that the illegal assessment or collection of a 
license fee or tax will not be enjoined'^2 where there 
is an adequate remedy at law,73 or where special 
and extraordinary circumstances sufficient to bring 
the case within some acknowledged head of equity 
jurisdiction do not exist,74 or where a valid judg- 


70. Pa.—Postal Tel. Cable Co. v. 

Altoona, 58 Pa,Super. 24. 

37 C.J. p 258 note 31. 

71- Ga,—Clark v. City of Butler, 172 
S.K SOS, 4S Ga.App. 2oS. 

Bemnrrer 

In tax execution proceeding, affi¬ 
davit of illegality attacking ordi¬ 
nance imposing license tax because 
amount thereof was unreasonable 
and confiscatory* was not dismissible 
on general demurrer on ground that 
defendant in execution was bound to 
pay or tender reasonable amount to 
levying officer, and such an affidavit 
was not dismissible where question 
of fact was presented which must 
ordinarily be resolved by jury.—Na¬ 
tional Linen Service Corporation v. 
Mayor, etc., of Milledgeville, 179 S. 
BL S37, SI Ga.App. 167. 
judgment 

■ Where illegality was interposed to 
levy of municipal license tax execu¬ 
tion, proper judgment was one dis¬ 
missing illegality, rather than judg¬ 
ment directing verdict for munici¬ 
pality.—Clark v. City of Butler, 172 
S.E. 60S, 48 Ga.App. 256. 

7a. Ark-—^Hardin v. Norsworthy, 
165 S.W.2d 609, 204 Ark. 943. 

Cal.—^Helms Bakeries v. State Board 
of Equalization, 128 P.2d 167, 53 
Cal.App.2d 417, certiorari denied 
Helms Bakeries v. State Board of 
Equalization of California, 63 S. 
Ct. 530, 31S U.S. 756, S7 L.Ed. 1129, 
Ga.—Burton v. City of Toccoa, 122 S. 
E. 603, 158 Ga. 63. 

S.C.—Cherokee County v. Whelchel, 
173 S.E 632. 172 S.C. 225. 

Enjoining collection of taxes general¬ 
ly see the C.J.S. title Taxation §§ 
717-728, also 61 C.J. p 1070 note 
53 et seq. 

Tiicense tax is tax within federal 
statute providing that suit to en¬ 
join collection of tax shall not be 
maintained m federal court.—Gon¬ 
zalez V. Gallardo. C.C.A.Puerto Rico, 
31 P.2d 946. 
jSoot cause 

Action to restrain enforcement of 
ordinance levying a license tax on 
ground that ordinance was invalid on 


theory that plaintiffs were also sub¬ 
jected to a license fee and an occu¬ 
pation tax by a prior ordinance be¬ 
came moot, where prior ordinance 
imposing license fee and occupation 
tax by its own terms expired.—Ed¬ 
monds V. City of St- Louis, 156 S.W. 
2d 619, 348 Mo. 1063- 

ZTonenforcement against competitor 
Fact that comptroller and attor¬ 
ney-general had allegedly conspired 
to relieve certain home-owned mer¬ 
chants from compliance with Chain 
Store Tax Act was held no ground 
for enjoining enforcement thereof 
against competitor.—^Dunlop Tire & 
Rubber Co. v. Lee, 171 So. 331, 126 
Pla. 369. 

Prohibited business 

The assessment of a tax on a busi¬ 
ness will not be enjoined merely be¬ 
cause such business is prohibited.— 
Ellery v. Evatt, 42 N.E.2d 979, 140 
Ohio St. 249. 

Statute limited to lawful taxes 

The legislative interdiction against 
injunction to stay proceedings for 
assessment or collection of any sales 
or gross receipts taxes could only 
have reference to taxes lawfully as¬ 
sessed and to lawful methods used in 
I collection of taxes levied under the 
statute.—Hardin v. Gautney. 164 S- 
\V.2d 427, 204 Ark. 723. 

Valid tax 

(1) Where the tax is valid, its col¬ 
lection will not be enjoined. 

Pla.—Wentworth v. Batchelor, 184 
So. 755, 135 Fla. 201—McKinnon’s 
Specialized Service v. City of Tam¬ 
pa, 176 So. 40, 128 Fla. 581. 

Ga.—Atlanta Laundries v. Harrison, 
162 S.E. 912, 174 Ga. 448—Brooks 
V. Harrison, 156 S.E. 35, 17l Ga, 
488—Allen v. City of Marietta, 136 
S.E. 207, 163 Ga. 374. 

Mich.—Banner Laundering Co. v. 

Gundry, 298 N.W. 73, 297 Mich. 419. 
Miss.—Viator v. Edwins, 14 So 2d 
212, 195 Miss. 220, certiorari denied 
64 S.Ct. 518. 321 U.S. 744, 88 L. 
Ed. 1047, rehearing denied 64 S.Ct. 
779, 321 U.S. 804, 88 L.Ed. 1090. 
X.T.—Dugan Bros, of New Jersey v. 
Dunnery, 269 N.Y.S. 844, 150 Misc. 
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645, affirmed 275 N.Y.S. 470, 242 
App.Div. 779. 

Tex.—Ex parte Kimberlin, 8$ S.W. 
2d 717, 126 Tex. 60—Sheppard v. 
Musser, 92 S.W.2d 219, 127 Tex. 
193, dismissed Musser v, Sheppard, 
57 S.Ct. 121, 299 U.S. 513, 81 L. 
Ed. 379. 

Wash.—^White v. Turner, 195 P. 240, 
197 P. 609, 114 Wash. 405. 

(2) A complaint for an injunction 
restraining defendants from paying 
into state treasury a sum which 
plaintiffs had paid to the depart¬ 
ment of finance under protest, and 
for return to plaintiffs of the mon¬ 
eys so paid, was properly dismissed 
for want of equity where tax was 
valid.—^Aavang v, Lewis, 35 N.E.2d 
346, 377 Ill. 139. 

Where uo property rights are 
volved, a court of equity lacks juris¬ 
diction to enjoin enforcement of pro¬ 
visions of penal licensing ordinances 
—City of Gary v. Gary Warehouse 
Co., 57 N.E.2d 767, 156 A.L.R. 315, 
223 Ind. 82. 

73. U.S.—^Lucas v. City of Charlotte. 
D.C.N.C., 14 F.Supp. 163, affirmed. 
C.C.A., 86 P.2d 394, 109 A.L.R. 297. 

Ala.—City of Prichard v. Richard- 
ardson, 193 So. 319, 238 Ala. 646. 
Cal.—^Helms Bakeries v. State Board 
of Equalization, 128 P.2d 167, 53 
Cal.App.2d 417, certiorari denied 
Helms Bakeries v. State Board of 
Equalization of California, 63 S. 
Ct 530. 318 U.S. 756, 87 L.Ed. 
1129. 

Colo.—Rio Oil & Supply Co. v. Duce, 
275 P. 902. 85 Colo. 287. 

Miss.—Stone v. Kerr, 10 So. 2d 845, 
194 Miss. 646. 

Tex.—Union Cent. Life Ins. Co. v 
Mann, 158 S.W.2d 477, 138 Tex. 242 
—Berry v. McDonald, Civ.App., 
123 S.W.2d 388. 

38 C.J. p .258 note 34. 

Claim of exemption, from license 
tax w’ould warrant injunction only 
if it appeared that plaintiff had no 
adequate remedy at law.—Wabash- 
Portland Cement Co. v. Evatt, Ohio 
App., 66 N.E.2d 549. 

74. U.S.—Monamotor Oil Co. v. 
Johnson, D.C.Iowa, 3 F.Supp. 189, 
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ment has been taken for the license tax imposed.*^ 
The ‘'clean hands” doctrine has been held to be 
applicable and to bar injunctive relief at the in¬ 
stance of one operating an illegal gaming dericeJ® 
The illegal assessment or collection of a license 
fee or tax may generally be enjoined where the 
payor is without a plain, complete, and adequate 
remedy at law.'^'^ The enactment of a statute pro¬ 
viding an adequate legal remedy after suit for an 
injunction has been instituted does not deprive the 
court of jurisdiction to enjoin the collection of the 


taxJS WTiere the only method by which the col¬ 
lection of the tax can be enforced is a civil suit, 
the right to defend such action is an adequate rem¬ 
edy The remedy, where available, as discussed 
supra § 57, of paying the tax under protest and ob¬ 
taining a refund or suing for its recovery is gener¬ 
ally held to be an adequate remedy, so but it has 
been held that such remedy is not adequate where 
payment of the judgment would be dependent on 
the legislature passing an appropriation act,St or 
where the circumstances are such as to raise doubts 


affirmed 54 S.Ct. -575, 292 U.S. 86, 78 
I,.Ed. 1141. 

^ 1 ,_Helms Bakeries v. State Board 

of Eaualization, 128 P.2d 167, 53 
Cal.App.2d 417, certiorari denied 
Helms Bakeries v. State Board of 
Equalization of California, 63 S. 
Ct. 530, 318 U.S. 756, 87 Lr.Ed. 1129. 
Tex.—^Berry v. McDonald, Civ.App., 
123 S.W.2d 388. 

37 C.J. P 258 note 35. 

7B- Miss.—^Viator v. Edwins, 14 So. 
2d 212, 195 Miss. 220, certiorari 
denied 64 S.Ct. 518, 321 U.S. 744, 
88 L.Ed. 1047, rehearing denied 64 
S.Ct. 779, 321 U.S. 804, 88 L.Ed. 
1090. 

37 C.J. P 258 note 36. 

76 . W.Va.—Thompson v. Hall, 138 
S.E. 579, 104 W.Va. 76. 

T 7 . xJ.S.—G raves v. Texas Co., Ala., 
56 S.Ct. 818, 298 U.S. 393. 80 L. 
Ed. 1236—^Pennsylvania Petroleum 
Products Co. V. Clark, D.C.R.I., 55 
P.2d 963—^United Artists Corpora¬ 
tion V. James, D.C.TV.Va., 23 P. 
Supp. 353, affirmed James v. United 
Artists Corporation, 59 S.Ct. 272, 
305 U.S. 410, 83 L.Ed. 256—Great 
Atlantic & Pacific Tea Co, v. Val¬ 
entine, D.C.Iowa, 12 PSupp. 760, 
affirmed Valentine v. Great At¬ 
lantic & Pacific Tea Co., 57 S.Ct. 
56, 299 U.S. 32, 81 L.Ed. 22—Field 
Packing Co. v. Glenn, D.C.Ky., 5 
P.Supp. 4, modified on other 
grounds Glenn v. Field Packing 
Co.. 54 S.Ct. 138, 290 U.S. 177, 78 
LuEd. 252. 

Ariz.—Crane Co. v. Arizona State Tax 
Commission, 163 P.2d 656, 6*3 Ariz, 
426. 

Ga.—Federal Land Bank of Columbia 
V. Forrester, 15 S.E.2d 517, 192 Ga. 
4-46—City Council of Augusta v. 
Southern Grocery Stores, 7 S.E^d 
181, 189 Ga. 618—Wofford Oil Co. 
V. Town of Willacoochee, 191 S.E. 
128, 184 Ga. 275. 

SC.—Ware Shoals Mfg. Co. v. Jones, 
58 S.E. 811, 78 S.C. 211. 

S D.—^Barnsdall Refining Corporation 
V. Welsh, 269 N.W. 853, 64 S.D. 
647, followed in J. C. Penney Co. 
V. Welsh, 269 N.W. 860, 64 S.D. 
661. 

Tex.—^Rogers v. Daniel Oil & Royalty 
Co., Civ.App., 105 S.W.2d 476, af¬ 


firmed 110 S.W.2d S91, 130 Tex. 

386- 

37 C.J. p 259 note 38. 

Affidavit of illegality 

(1) Suit to restrain enforcement of 
execution issued for collection of oc¬ 
cupation tax on practice of law on 
theory that plaintiff was exempt un¬ 
der statute was not maintainable in 
equity, since plaintiff had adequate 
remedy at law by affidavit of illegal¬ 
ity under statute.—Whiddon v. State 
Revenue Commission, 191 SJEL 438, 
184 Ga, 453. 

(2) Injunction was held to lie 
against enforcement of occupation 
tax against company to which it was 
inapplicable where charter of mu¬ 
nicipality did not provide for levy of 
execution and interposition of affi¬ 
davit of illegality.—Wofford Oil Co. 
V. Town of Willacoochee, 191 S.E. 
128, 184 Ga. 275. 

(3) Taxpayer was not entitled to 
maintain suit in equity to enjoin en¬ 
forcement of execution for occupa¬ 
tional taxes on ground that summary 
trial of taxpayer's affidavit of illegal¬ 
ity provided for by statute failed to 
afford remedy as complete and ade¬ 
quate as that in equity, since taxpay¬ 
er would not be entitled to jury trial 
in equity suit.—Hicks v. Stewart Oil 
Co„ 186 S.B. 802, 182 Ga. 654. 

Certiorari to review administrative 
official’s determinations is not an 
adequate remedy where his acts are 
without jurisdiction.—Saltser & 
Weinsier v. McGoldrick, 68 N.R2d 
508, 295 N.T. 499—^Dun & Bradstreet 
V. City of New York, 11 N.E.2d 728, 
276 N.T, 198. 

Szhaustios. of admlnigtrative reme. 
dies 

Where statute imposing license tax 
on retailers of tobacco provided for 
confiscation of articles to which 
stamps were not affixed with right 
to give bond so that unstamped arti¬ 
cles might be held pending forfeiture 
proceeding, provision for bond was 
not administrative remedy, within 
rule requiring exhaustion by taxpay¬ 
er of administrative remedies before 
resorting to equity for relief-—But¬ 
ler V. D. A. Schulte, Inc., CO.A.Ala,, 
67 F.2d 632. 


78. U.S.—Union Sulphur Co. v. Reid, 
D.C.La., 17 F.Supp. 27. 

Wash.—Pacific Telephone & Tele¬ 
graph Co. V. Tax Commission, 42 
P.2d 420, ISO Wash. 673, followed 
in Home Telephone & Telegraph 
Co. V. Tax Commission, 42 P.2d 423. 
ISO Wash. 698. 

79. U.S.—Baltimore & O. R. Co. v. 
Board of Public Works of West 
Virginia, D.C.W.Va., 17 F.'Supp. 170. 

80. U.S.—^Lucas v. City of Charlotte, 
D.C.N.C., 14 P.Supp. 163, affirmed, 
C.C.A.. 86 F.2d 394, 109 A.L.R. 297. 

CaL—^Helms Bakeries v. State Board 
of Equalization, 128 P.2d 167, 63 
Cal.App.2d 417, certiorari denied 
Helms Bakeries v. State Board of 
Equalization of California, 6-3 S.Ct. 
530, 318 U.S. 756, 87 L.Ed. 1129. 
Colo.—Rio Oil & Supply Co. v. Duce, 
275 P. 902, 85 Colo. 287. 

Miss.—Stone v, Kerr, 10 So.2d 345, 
194 Miss. 646. 

Tex.—Rogers v. Daniel Oil & Royalty 
Co.. 110 S.W.2d 891. 130 Tex. 386 
—^Rainey v. Malone, CivApp., 141 
S.W.2d 713. 

In absence of exceptional circmn- 
stancesy statutory provision for re¬ 
covery of full amount of illegally ex¬ 
acted tax afforded adequate remedy 
to taxpayer, precluding taxpayer 
from mamtaining suit in equity to 
restrain collection of tax.—Fort v. 
Dixie OH Co., 95 S.W.2d 931, 170 
Tenn. 464, certiorari denied Dixie Oil 
Co. V. Fort, 67 S.Ct. 121, 299 U.S. 595, 
81 L.Ed. 439—^Fort v- Hammett Oil 
Co.. 95 S.W.2d 931, 170 Tenn. 464— 
Port V. Hudson, 9-5 S.W,2d 931, cer¬ 
tiorari denied Hudson v. Port, 57 S. 
Ct. 121, 299 U.S. 595, 81 L.Ed. 439. 
Constmction by highest court 

Fact that “suspense statute” pro¬ 
viding for payment of taxes under 
protest and institution of actions to 
recover taxes had not been construed 
and applied by supreme court did not 
preclude the pleading of such stat¬ 
utes as bar to equitable relief in 
taxpayer’s suit to restrain officials 
from collecting taxes.—^Rogers v. 
Daniel Oil & Royalty Co., UO S.W,2d 
891, 130 Tex. 386. 

81. U.S.—United Artists Corpora¬ 
tion V. James, D.C-W.Va,, 23 F. 
Supp. 353, affirmed James v. Unit- 
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as to the collectability of a judgment.*® 

The illegal assessment or collection of a license 
fee or tax may generally be enjoined where there 
exist special and extraordinary circumstances suf¬ 
ficient to bring the case mthin an acknowledged 
head of equitj' jurisdiction,** as where irreparable 
injury will result from the enforcement of the il¬ 
legal tax or wrongful assessment or collection,*^ 


53 C.J.S. 

or where injunctive relief is necessary to avoid a 
multiplicity of suits.*® 

Void tax. It has been held that the fact that the 
tax is void because levied under an unconstitutional 
statute or ordinance or for an unlawful purpose, or 
by persons having no authority to make the lev-y, is 
of itself a sufficient ground to justify a court of eq- 

cannot exercise its extraordinary 
powers where there is no grave dan¬ 
ger of impending injury, bare fears 
being insufficient.—^McPhaul v, Si¬ 
mon, 1S2 S.E. 19, 181 Ga. 260, 
Irreparable iaxjTUTT shown. 

Cal.—^Helms Bakeries v. State Board 
of Equalization, 128 P.2d 167, 53 
CaLApp.2d 417, certiorari denied 
Helms Bakeries v. State Board of 
Equalization of California, 63 S. 
Ct. 530. 318 U.S. 756, 87 L.Ed. 1129. 
Tex.—Berry v. McDonald, Civ.App., 
123 S.W.2d 38S. 

Seizure of chattels of taxpayer not 
paying gasoline taxes under distress 
warrants would not work such ir¬ 
reparable injury as would necessitate 
injunction restraining levy of war¬ 
rants where taxpayer could recover 
value of chattels wrongfully taken 
under distress warrants in a single 
suit.—Fort V. Dixie Oil Co., 95 S.W. 
2d 9'31, 170 Tenn. 464, certiorari de¬ 
nied Dixie Oil Co. v. Fort, '57 S.CL 
121, 299 U.S. 595, 81 L.Ed. 439—Fort 

V. Hammett Oil Co., 95 S.W.2d 931, 
170 Tenn. 464—^Fort v. Hudson, 95 S. 

W. 2d 931, 170 Tenn. 464, certiorari 
denied Hudson v. Fort, '57 S.Ct 121, 
299 U.S. 595, 81 L.Ed. 439. 

85. U.S.—Graves v. Texas Co., Ala,, 

56 S.Ct. 818, 298 U.S. 393, 80 L.Ed. 
1236—Pennsylvania Petroleum 

Products Co. V. Clark, D.C.R.!,, 55 
P.2d 96'3—Gramling v. Maxwell, D. 
52 F.2d 266. 

Ala.—City of Prichard v. Richardson. 

193 So. 319, 238 Ala. 646. 

Ariz.—Crane Co. v. Arizona State Tax 
CommissiOJa, 163 P.2d 6*56, 63 Ariz. 
426. 

Tex.—Rogers v. Daniel Oil & Royalty 
Co., 110 S.W.2d 891, 130 Tex. 386 
—Sheppard v. Jacksboro Refining 
Co., Civ.App., 123 S.W.2d 497, error 
dismissed, judgment correct. 

Where the statute xeqmxes month¬ 
ly tax paymeuts, payment under pro¬ 
test and an action for the recovery 
each month would involve a multi¬ 
plicity of suits. 

U.S.—Graves v. Texas Co., Ala., 56 
S.Ct. 818, 298 U.-S. 393, 80 L.Ed. 
1236. 

Ariz,—Crane Co. v. Arizona State Tax 
Commission, 1*63 P.2d 656, 63 Ariz. 
426. 

multipHclty held not threatened 
Cal.—^Helms Bakeries v. State Board 
of Equalization, 128 P.2d 157, 53 
Cal.A«pp.2d 417, 


ed Artists Corporation, 59 S.Ct. 272, 
305 U.S. 410, 83 L.Ed. 256. 

82 . U.S.—Stewart Dry Goods Co. v. 
Lewis, Ky., 63 S.Ct. 6S, 2S7 U.S. 9, 
77 L.Ed. 135—Stewart Dry Goods 
Co. V. Lewis, D.C Ky., 7 F.Supp. 
438, 8 F.Supp. 396, reversed on oth¬ 
er grounds 55 S.Ct. 525, 294 U.S. 
550, 79 L.Ed. 1054, rehearing denied 

55 S-Ct. 652, 295 U S 76S. 79 L.Ed. 

1709, Levy v. Lewis, 55 S.Ct. 652, 
295 U.S. 768. 79 L.Ed. 1709, J. C. 
Penney Co. v. Lewis, 55 S.Ct- 652, 
295 U.S. 76S, 79 L.Ed. 1709, and 
Klroger Grocery’ & Baking Co. v. i 
Lewis, 55 SCt. 652, 295 U.S. 768,! 
79 L.Ed. 1709. | 

Where state’s finaurinl couditionL 

WAS bad so that remedy to pay tax ^ 
and recover it back was inadequate, 
equity had jurisdiction to restrain i 
state officers from proceeding under | 
statute to collect tax.—Butler v. D. { 
A. Schulte, Inc., C.C.A.Ala., 67 F.2d 
632. 

S^fusd fund insufficient 

Dismissing suits to restrain en¬ 
forcement of state license tax statute 
on ground that plaintiffs had ade¬ 
quate remedy at law was erroneous, 
where only other remedy was under 
state statute giving right of action 
for refund and providing for refund 
warrants on allegedly insufficient 
general fund of state.—Stewart Dry 
Goods Co. V. Lewis, Ky., 53 S.Ct. 6S, 
287 U.S. 9, 77 L.Ed. 135. 

83. U.S.—Graves v. Texas Co., Ala, 

56 S.Ct. 818, 298 U.S. 393, SO L.Ed. 
1236—Boeing Air Transport v. 
Edelman, C.C.A-Wyo., 61 F.2d 319, 
reversed on other grounds 53 S.Ct, 
591, 2S9 U.S. 249, T7 L.Ed 1155— 
Tampa Times Co. v. Burnett, D.C. 
Fla., 45 F.Supp. 166—Field Packing 
Co. V. Glenn, D.C Ky., 5 F.Supp. 4, 
modified on other grounds Glenn v. 
Field Packing C^., 54 S.Ct. 13S, 290 
U.S. 177, 78 L.Ed. 252—Southern 
Express Co. v. Ensley, C.C.AIa., 116 
P. 756. 

Ala.—City of Prichard v. Richardson. 

193 So. 319, 238 Ala. 646. 

Ariz.—Town of Holbrook v. Nutting, 
114 P.2d 226, *57 Ariz. 360, 

Ga.—Jacksonville Paper Co. v. City 
of Pembroke, 24 S E 2d 882, 195 
Ga, 600—^Atlanta Bowling Alleys v. 
Harrison, 157 S.E, 95, 172 Ga, 388 
—^Wofford Oil Co. V. City of Bos¬ 
ton, 154 S.E. 145, 170 Ga. 624. 

OkL—Board of Trustees of Town of 


Canton v. Gunning, 130 P.2d 817, 
191 Okl. 446. 

Tex.—Sheppard v. Musser, 92 S W. 
2d 219. 127 Tex. 193, dismissed 
Musser v. Sheppard, 57 S.Ct. 121, 
299 U.S. 513, SI L.Ed. 379. 

37 C.J. p 25S note 37. 

Cloud on titld 

If railroad’s suit to enjoin collec¬ 
tion of allegedly unconstitutional 
privilege tax constituting statutory' 
lien could be considered suit to re¬ 
move cloud from title, suit was not 
maintainable, since if statute was un¬ 
constitutional its unconstitutionality 
was apparent on its face and could 
not constitute a cloud.—Baltimore & 
O. R. Co. V. Board of Public Works 
of West Virginia, D.C.W.Ta., 17 F. 
Supp. 170. 

Destructiou of subject of federal tax 
Alleged prohibitive effect of state 
excise tax on sales of butter substi¬ 
tutes, allegedly interfering with fed¬ 
eral taxing power by destroying po¬ 
tential subject of federal taxation, 
was held not to entitle oleomargarine 
distributor to injunction, since 
claimed effect on distributor was too 
remote, speculative, and indirect.— 
A. Magma no Co. v. Hamilton, Wash., 
54 S.Ct. '599, 292 U.S. 40, 78 tL.Ed. 
1109. 

Sales ou ezcuxsiou boat 

Suit to restrain collection of state 
sales and license taxes on sales and 
business conducted on excursion 
steamboat on navigable stream was 
properly cognizable in equity rather 
than in admiralty.—Streckfus Steam¬ 
ers V. Pox, D.C.W.Va., 14 F.Supp. 
312. 

84. Ala.—Rochell v. City of Flor¬ 
ence, 188 So. 247, 23*7 Ala. 635. 

Cal.—Bueneman v. City of Santa 
Barbara, 65 P.2d S84, 8 Cal.2d 405, 
109 A,L.R. 895—McAdams Oil Co, 
V. City of Los Angeles, 89 P.2d 
729, 32 Cal.App.2d 359. 

Ga.—Wofford Oil Co. v. City of Bos¬ 
ton, 154 S.E. 145, 170 Ga. 624. 

Okl.—Board of Trustees of Town of 
Canton v. Gunning, 130 P.2d 817, 
191 Okl. 446. 

37 C.J. p 258 note 37. 

Teax of injury 

Injunction against collection of li¬ 
cense tax was improperly granted, 
where petition alleged neither arrest, 
execution, levy, nor any other overt 
act by county authorities in connec¬ 
tion with license tax, since equity 
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uity in enjoining proceedings for its collection, 
even though a remedy is provided whereby the 
tax, if paid, may be recovered,but it has also 
been held that the collection of an unconstitutional 
license tax may not be enjoined unless there is no 
adequate remedy at law or unless there exist spe¬ 
cial circumstances bringing the cause within an 
acknowledged head of equity jurisdiction.^S It has 
also been held that the collection of a license tax 
may not be enjoined unless the tax, the assessment, 
or the process issued to collect it is void.^s 

Preliminary injunction. As a general rule, a 
preliminary or temporary injunction enjoining the 
collection of the tax until the determination of the 
proceeding to test its validity will not be granted,1 


unless there is no adequate remedy at law or un¬ 
less there exists special circumstances sufficient to 
bring the case within an acknowledged head of eq¬ 
uity jurisdiction.®^ 

Proceedings. The court in the district where 
execution is levied and the property seized has ju¬ 
risdiction of a proceeding to enjoin collection.®- 
Until the tax collector has been authorized to pro¬ 
ceed to collect the taxes, or is attempting to collect 
them without authority, a suit to restrain him is 
premature,®® but the action is not premature where 
a demand for payment has been made, although le¬ 
gal proceedings have not been instituted.®^ 

General rules as to parties have been held to 
1 apply,®5 as that the suit must be by the real party 


86. Ark,—^Hardin v. Gautney, 164 S. 
W.2d 42*7, 204 Ark, 723. 

Ga,—Georgia Milk Producers Con- ’ 
federation v. City of Atlanta, 194 
S.E. ISl, 185 Ga. 192—Atlanta v. 
Jacobs, 54 S.E. 5‘34, 125 Ga. 523. 

IlL—^Ames v. Schlaeger, 53 lsr.E.2d 
937, 3S6 Ill. 160—Owens-Illinois 
Glass Co. V. McKibbin, 52 ]S'.E.2d 
177, 3S5 Ill. 245. 

Md.—Jones v. Gordy, 180 A. 272, 169 
Md. 173. 

Miss.—Stone v. Kerr, 10 So.2d 845, 
194 Miss. 646. 

37 C.J. p 259 note 40. 

•RTLf orcement of discrizninatoxy or¬ 
dinance assessing license tax may be 
enjoined.—^River Excursion Co. v. 
City of Louisville, 51 S.W.2d 470, 244 
Ky. 811—City of Danville v. The 
Quaker Maid, 278 S.W. 98, 211 Ky. 
677, 43 A.L,R. 590. 

87 , III.—Owens-Illinois Glass Co. v. 
McKibbin, 52 N.E.2d 177, *385 Ill. 
245. 

Md.-^ones v. Gordy. ISO A. 272, 169 
Md. 173. 

68. TJ.S.—^Whitmore v. Bureau of 
Revenue of State of N. M., D.C. 
K.M., 64 F.Supp. 911, ciffirmed 

Whitmore v. Ormsbee, 67 S.Ct. 62, 

K. G. P. L. Inc. V. Ormsbee, 67 S. 
Ct. 63 and Houck v. Ormsbee, 67 
S.Ct. 63—Monamotor Oil Co. v. 
Johnson, D.C.Iowa, 3 F.Supp. 189, 
affirmed 54 S.Ct. S’To, 292 U.S. 86, 
78 L.Ed. 1141. 

Ala.—City of Prichard v. Richardson, 
193 So. 319, 238 Ala. *646. 

N.M.—Lougee v. New Mexico Bu¬ 
reau of Revenue Commissioner, 76 
P.2d 6. 42 N.M. 115. 

89 . Tenn.—^Fort v. Hudson, 9*3 B-W. 
2d 1263, 170 Tenn. 192, rehearing 
denied 95 S.W.2d 931, 170 Tenn. 
464, certJorari denied Hudson v. 
Port, 57 S.Ct. 121, 299 U.S. 595. 81 

L. Ed. 439. 

Claim tliat one is not subject to the 
tax will not support injunction. 

N.C. —Ragan v. Doughton, 135 S,E. 
328. 192 N.C. 500. 


Tenn.—^Port v. Hammett Oil Co., 93 
S-W.2d 1264. 170 Tenn. 195, rehear¬ 
ing denied 95 S,W.2d 931, 170 Tenn- 
464. 

Collection Toider void ordinance 
may be enJoined.^—Southeastern 

Greyhound Lines v. City of Knox- 
viUe, 184 S.W.2d 4, 181 Tenn. 622. 
£evy of excessive tax cannot be en^ 
joined 

Tenn.—Fort v. Dixie Oil Co., 93 S. 
W.2d 1260, 170 Tenn. 183. rehear¬ 
ing denied 95 S W.2d 931, 170 Tenn. 
464, certioran denied Dixie Oil Co. 
V. Fort, 57 S.Ct. 121, 299 U.S. 595, 
81 L.Ed. 439. 

90. Ga.—^Wofford Oil Co. of Georgia 
V. Town of Meigs. 174 SJ3. 535. 178 
Ga. 771—City of Douglas v. South 
Georgia Grocery Co., 174 SB. 127, 
178 Ga. 657—Southern Oil Stores v. 
City of Atlanta, 170 S.E. 801, 177 
Ga. 602. 

CoTLTt in doubt 

Where allegations of bill are de¬ 
nied by answer, but admitted by mo¬ 
tion to dismiss, and court is not con¬ 
vinced that state excise statute is in¬ 
valid, but feels that evidence should 
be adduced, interlocutory injunction 
and motion to dismiss will be denied. 
—^A. Magnano Co. v. Dunbar, D.C. 
Wash,, 2 F.Supp. 414. | 

91. U.S.—Utah Power & Light Co. v.' 

Pfbst. D.aidaho, 52 P.2d 226. | 

Tex.—Sheppard v. Jacksboro Refin¬ 
ing Co., Civ.App., 118 S.W.2d 1004. 
Wash.—^Pacific Telephone & Tele¬ 
graph Co. V. Tax Commission, 42 
P.2d 420. 180 Wash. 673, followed 
in Home Telephone & Teleg^raph 
Co. V. Tax Commission, 42 P.2d 
423, 180 Wash. 698. 

Transmittal to state treasury 

In proceeding for review of public 
service commission’s declaratory rul¬ 
ing that fee was payable on corpora¬ 
tion’s split-up of shares of common 
stock, circuit court could enjoin pen¬ 
dente lite the commission from 
transmitting to state treasurer the 
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corporation’s bank draft in amount 
of fee.—Lake Superior Dist, Power 
Co. V. Public Service Commission, 26 
N.W.2d 278, 250 Wis. 39. 

Mandamus held sot available remedy 
Tex.—Sheppard v. Jacksboro Refin¬ 
ing Co., Civ.App.. 110 S.W.2d 1004. 

92. Ga.—Hicks v. Stewart Oil Co., 
186 S.E. 802, 183 Ga. €54. 

La.—^Arkansas-Louisiana Pipe Line 
Co. V, Coverdale, 158 So. 640, 181 
La. 117. 

Statute not applicable 

Statute conferring exclusive juris¬ 
diction on courts in a particular 
county of suits to enjoin comptroller 
who illegally attempts to revoke or 
suspend permit does not apply to 
action to enjoin comptroller who is 
threatening to inflict the pains and 
penalties prescribed by law for non¬ 
payment of taxes.—^Sheppard v. 
Jacksboro Refining Co.. TexCiv.App., 
123 S.W. 2d 497, error dismissed, 
judgment correct. 

93. Miss.—Thompson v. Krutzer, 69 
So. 334, 103 Miss. 388. 

37 O.J. p 2o9 note 42. 

94. U.S.—^Texas Co. v. Casrmlehael, 
D.C.Ala., 13 F.Supp. 242, affirmed 
Graves v. Texas Co., 55 S.Ct. SIS, 
298 U.S. '393, SO L.Ed. 1236. 

95. U.S.—^Boeing Air Transport v. 
Edelman, C.C.A.Wyo., 61 F.2d 319, 
reversed on other grounds 53 S.Ct. 
591, 2S9 U.S. 249, 77 L.Ed. 1155— 
Arkansas-Louisiana Pipe Line Co. 
V. Coverdale, D.C.La., 17 F.Supp. 
34. 

I 37 C.J. p 258 note 37 [bj. 

I Class suit 

(1) It has been held that a class 
suit may not be maintained to enjoin 
collection of occupation tax.—^Materi¬ 
al Service Corporation v. McKibbin, 
43 N.E.2d 939, '380 Ill. 226—Peoples 
Store of Roseland v. McB^bhin, 39 
N.E.2d 995, 379 Ill. 148. 

(2> It has also been held, however, 
that retail mearcliants, as persons of 
an interested class similarly affected. 
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in interest.^5 Where a sales tax is held to be on 
the seller, he may maintain proceedings to enjoin 
the collection of the tax.^^ A seller, who is re¬ 
quired to collect a sales tax from purchasers, has 
been held to be entitled to maintain a proceeding 
to enjoin the enforcement of the tax;9S but it has 
also been held that the seller ma}- not enjoin its 
collection,^® and that a seller who has collected the 
tax from his purchasers may not enjoin proceedings 
to collect the tax from him where he has not ten¬ 
dered or offered to make return to his purchasers.^ 

The general rules of pleading in injunction cases, 
as discussed in Injunctions §§ 181-188, have been 


applied in proceedings to enjoin the collection of a 
license tax.2 As in civil actions generally", only such 
issues as are raised by the pleadings may be con¬ 
sidered.® 

In proceedings of this character the general rules 
as to presumptions and inferences of fact apply,-* 
The burden is on the taxpayer to establish his right 
to the relief sought thus the burden is on him 
to establish that the tax is invalid,® or, where he 
claims exemption from the tax on the ground that 
he is engaged in interstate commerce, to prove such 
fact.7 General rules also apply as to the admissi¬ 
bility® and weight and sufficiency® of the evidence. 


could, singly or jointly, and in rep¬ 
resentation of others, resort to equi¬ 
ty to restrain execution of axjt impos¬ 
ing tax on retail sellers, the validity 
of which they denied—Jones v. Gor- 
dy, 180 A. 272, 169 Md. 173. 
Bafaadaaits held improperly joined 
U.S.—^Lucas V- City of Charlotte, I>. 
C.X.C., 14 F.Supp. 163. affirmed, 
C.C.A., S6 P.2d 394, 109 A.L.R. 297. 
ZaterventioiL 

In suit by citizen of border town 
against commissioner of revenues to 
enjoin him from collecting in town 
only that rate of tax on gasoline as 
was charged in neighboring state, 
border town and another town which 
did not sell gasoline were not enti¬ 
tled to intervene, since they were not 
citizens within meaning of the con¬ 
stitution.—^Park Y. Hardin, 160 S.W. 
2d 501. 2(tt Ark. 1135. | 

96. Wis.—City of Racine v. iLevitan, 
220 N.W. 39S, 196 Wis. 604, rehear-! 
ing denied 221 X.W. 109, 196 Wis. 
$04. 

Pmson. not obligated 

Seller of mechanical music boxes 
to outlet establishments was not en¬ 
titled to maintain an action to enjoin 
the enforcement of an ordinance re¬ 
quiring prooirietors of public estab¬ 
lishments to pay license fees for such 
boxes on the ground that it was the 
Ttal party in interest where seller 
was not obligated by contract to pay 
the license fee of the outlet estab¬ 
lishment.—Shyvers v. City of Brem¬ 
erton. 131 P.2d 187. 15 Wash.2d 497. 

97. U.S.—^Texas Co. v. Wilkinson, D. 
C.Ua., 21 F.Supp. 771. 

se, N.Y.—Socony-Vacuum Oil Co. v. 
City of New York, 287 N.Y S. 288, 
247 App.Div. 163, reargument de¬ 
nied 290 N.Y.S. 141, 24S App.Div. 
723, affirmed 5 K.E.2d 38-5. 272 N. 
Y. 66S. 

Person liable m case of sales tax see 
supra I 47 b <1). 

99. Wash,—Morrow v. Henneford, 47 
P.2d 1016, 1S2 Wash. 625. 

1. U.S.—Monamotor Oil Co. v. John¬ 
son, DC Iowa, 3 F.Supp. IS9, af¬ 


firmed 54 S.Ct. 575, 292 U.S. S6. 78 
L.Ed. 1141. 

2 . Ark.—^Rogers v. City of Rogers, 
295 S,W. 708, 174 Ark. 486. 

Ga.—Newton v. City of Atlanta, $ 
S.E.2d 61. 189 Ga. 441. 

Idaho.—J. C. Penney Co. v. Diefen- 
dorf. 32 P.2d 7S4, 54 Idaho '374, 
followed in Safeway Stores v. Dief- 
endorf, 32 P.2d 798, 54 Idaho 407. 
Ill.—Owens-Illinois Glass Co. v. Mc- 
Kibbin, 52 N.E.2d 177, 385 Ill. 245. 
Absence of adequate remedy 

Bill of complaint for injunctive re¬ 
lief was not subject to dismissal for 
failure to allege absence of adequate 
remedy at law.—Securities and Ex¬ 
change Commission v. Jones, C.C.A. 
N.Y., 85 P.2d 17, certiorari denied 
Jones V. Securities and Exchange 
Commission, 57 S.Ct, 4$, 299 U.S. ‘581, 
81 L.Ed. 42S. 

Pleadings held sufficient 
Ariz —City of Glendale v. Betty, 43 
P.2d 206, 45 Ariz. 327. 

Cal.—Davis v. City of San Diego, 91 
P.2d 640, 33 Cal.App.2d 190. 

Ga.—Newton v. City of Atlanta, 6 S. 
E.2d 61, 189 Ga. 441—City of At¬ 
lanta V. Freedom Oil Works Co., 3 
S.E2d 595, 188 Ga. 204—Qity of Da 
Grange v. Whitley, ISO SE. 523, 
180 Ga. 805—City of Macon v. Sam¬ 
ples, 145 S.E. 57, 167 Ga. 160. 

III.—Owens-Illinois Glass Co. v. Mc- 
Kibbin, 52 N.E.2d 177, 385 Ill. 245. 
Pleadings held insufficient 
Ga.—Spur Distributing Co. v. Mayor 
and Council of Americus, 11 S.E. 
2d 30, 190 Ga. 842—^Lacy v. Mayor 
and Council of Blue Ridge, ISO S. 
R 607, ISO Ga. 678—Central Tele¬ 
phone Co. of Georgia v. City of 
Nashville, 175 S.E. 539, 179 Ga. 
230—City of Marietta v. Brantley, 
152 S.E. 232, 170 Ga, 258. 

3. Mich.—Banner Laundering Co. v. 
Gundry, 298 N.W. 7*3, 297 Mich. 
419. 

Administrative rules 

Trial court properly refused to con¬ 
sider validity of administrative rules 
which had caused no injury to plain*- 
tiffs in view of statutory remedy of 
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certiorari to review all questions of 
law and fact.—Acme Printing Ink Co. 
V. Nudelman, 20 N.E.2d 277, 371 111. 
217. 

Credits 

In a suit to restrain the collection 
of a license tax, credit for the 
amount paid for the same period, un¬ 
der an earlier law, may not be 
claimed or granted where such mat¬ 
ter is not put in issue.—Gulf Refin¬ 
ing Co. V. McFarland, 97 So. 433, 154 
La. 251—37 C.J. p 259 note 46. 
issue held premature 
Ill.—^Acme Printing Ink Co. v. Nudel¬ 
man, 20 N.R2d 277, 371 Ill. 217. 

4 . Tenn.—^Port v. Dixie Oil 95 

S.W.2d 931, 170 Tenn. 464, ‘certio¬ 
rari denied Dixie Oil Co. v. Port, 
57 S.Ct. 121, 299 U.S. 595, 81 L.Ed. 
539—Fort v. Hammett Oil Co., 95 
S.W.2d 931, 170 Tenn. 464—Fort v. 
Hudson, 95 S.W,2d 931, 170 Tenn 
464, certiorari denied Hudson v. 
Fort, 57 S.Ct. 121, 299 U.S. 595, 
81 L.Bd. 439. 

5. Tenn.—^McEIinnon & Co. v. State, 
130 S.W.2d 91, 174 Tenn. 619. 

A U.S.—A. Magnano Co. v. Dunbar, 
D.C.Wash., 2 F.Supp. 417, affirmed 
A. Magnano Co. v. Hamilton, 54 S. 
Ct. 599, 292 U.S. 40. 78 L.Ed. 1109. 
Ill.—^Larson v. City of Rockford, 21 
N.R2d 396, 371 Ill. 441, 

Tenn.—^McEIinnon & Co. v. State, 130 
S.W.2d 91, 174 Tenn. 619. 

7 . U.S. — ^J. R Raley & Bros. v. Rich¬ 
ardson, Ga., 44 S.Ct. 256, 264 U.S 
157, 68 L.Ed- 615—Streckfus Steam¬ 
ers V. Fox, D.C.W.Va., 14 F.Supp. 
312. 

8. Ga.—Wofford Oil Co. v. City of 
Boston, 154 S.E. 145, 170 Ga 624. 

Evidence held admissible 
Ga—Interstate Co. v. Richardson, 
169 S.R -373, 177 Ga A 
Evidence held inadmissible 
Wash.—Shyvers v. City of Bremer¬ 
ton, 131 P.2d 187, 15 Wash.2d 497. 

9. U.S.—^A. Magnano Co. v. Dunbar, 
D.C.Wash., 2 F.Supp. 417, affirmed 
A. Magnano Co. v. Hamilton, 54 
S.Ct. 539, 292 U.S. 40, 78 L.Ed. 1109. 
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General rules as to trial and judgment apply in 
actions to enjoin the collection of a license tax.^® 
It has been held that the court may enjoin the tax 


§ 59 

in whole or in part, but may not make a new as- 
sessment^l 


LICENSES 


a EIGHTS AND REMEDIES OF UNLICENSED AND UNAUTHORIZED PERSONS, AND OF 

PERSONS DEALING WITH THEM 


§ 59, In General 

a. Right to recover on contract 

b. Right to recover for ser\dces per¬ 

formed 

c. Actions 

Si. Bight to Becovex on Contract 

A cwitract made in the course of a business or oc¬ 
cupation fop which a license or occupation tax is required 
by one who has not compiled with such requirement Is 
unenforceable where the statute or ordinance expressly 
so provides, or where it expressly or impliedly, as a po¬ 


lice regulation, prohibits the conduct of such business 
without compliance. 

A contract, entered into by a person in the course 
of an occupation or business in which he is engaged 
without taking out a license or paying a license fee 
or tax as required by law, is„voiil and unenforce- 
able where the statute or ordinance expressly viti-, 
ates such contracts,^- gr where it expressly pro¬ 
hibits the carryingjqn of such occupation or busi¬ 
ness without a license, permit, or approval, or the 
pa^mient of the tax,^s even though it does not ex¬ 
pressly declare such contracts to be void.^^ In 


Pa.—American Stores Co. v. Board- 
man, Com.Pl., 46 Dauph-Co. 334, 
affirmed 6 A-2d 826, 336 Pa. 36. 
Evidence beld sufficient 
Cal.—^Auston v. Wilson, 80 P.2d 503, 
21 Cal.App.2d 124. 

Ga.—Webb v. Mayor and Aldermen of 
Savannah, 175 S.E. 470, 179 G-a. 160 
—^Wofford Oil Co. of Georgria v. 
City of Pitts, 17'3 S.E. 384, 178 Ga. 
339—^Atlanta Laundries v. Harri¬ 
son, 162 *S.E. 912, 174 Ga. 448. 

Tex—^Rogrers v. Daniel Oil & Royal¬ 
ty Co„ Civ.App., 105 S.W.2d 476, 
affirmed 110 S.W.2d 891, 130 Tex 
386. 

SvidesLoe held insufficient 

U.S.—Stewart Dry Goods Co. v. Lew¬ 
is, Ky., <55 S.Ct 525, 294 U.S. 550, 
79 L.Ed. 1054, rehearing denied, 55 
S.Ct. 652, 295 U.S. 768, 79 L.Ed. 
1709, Levy v. Lewis, 55 S.Ct. 652, 
295 U.S. 768, 79 L.Ed. 1709, J. C. 
Penney & Co. v. Lewis, 55 S.Ct. 652, 
295 U.S. 768, 79 L.Ed. 1709 and 
Kroger Grocery & Baking Co. v. 
Lewis, 55 S.Ct. 652, 295 U.S. 768, 
79 L.Ed. 1709—Strecfcfus Steamers 

V. Fox D.C.W.Va., 14 F.SiXpp. 312— 
A. Magnano Co. v. Dunbar, D.C. 
Wash., 2 P.Supp. 417, affirmed A. 
Magnano Co. v. Hamilton, 54 S.Ct. 
599, 292 U.S. 40, 78 L.Ed. 1109. 

Ga.—Williams Transp. Co. v. City of 
Winder. 152 S.K 902, 170 Ga. 346— 
Shelnutt v. City Council of Augus¬ 
ta. 136 S.E. 446, 163 Ga, 502. 

Ill.—Larson v. City of Rockford, 21 i 
K.E.2d 396, 371 Ill. 441, i 

Mo.—Stelk V. City of St. Louis. 104 
S.W.2d 230. I 

10 . Mont.—Santa Rita Oil Co. v.' 
State Board of Equalization, 116 
P.2d 1012, 112 Mont. 369, 136 A-L. 

R. 757. 

Kattexs held questions of fact 
Ga.—^Kelly v. City of Jefferson, 173 

S. E 133, 178 Ga, 427. 


Tex.—^Rogers v. Daniel Oil & Royal¬ 
ty Co., 110 S.W.2d S91, 130 Tex 
386. 

Xdability on dissolution of injunction 
Taxpayer who had joined with oth¬ 
ers to obtain injunction restraining 
collection of privilege taxes for op¬ 
eration was liable only for own taxes 
on dissolution of injunction and dis¬ 
missal of bill, regardless of terms of 
injunction bond.—^Hamel v, Marlow, 
157 So. 255, 171 Miss. 559, modified 
on other grounds 157 So. 905, 171 
Miss. 559, 96 AjL.R. 924. 

II. Ga,—Interstate Co. v. Richard¬ 
son, 169 S.E. 373, 177 Ga. 9. 

la. N.Y.—Casarona v. Pace, 22 N.T. 
S.2d 726, 176 Misc. 269—Corpus 
Juris cited in Rosenfeld v. Jeffra, 
1 N.Y.S.2d 388, 389, 165 Misc. 662. 
N.C.—Corpus Juris cited in Patter¬ 
son V. Southern Ry. Co., 198 S.E. 
364. 368. 214 X.C. 38. 

37 C.J. p 259 note 49. 

13. Cal.—^Force v. Hart, 289 P. 828, 
209 Cal. 600—^Loving & Evans v. 
Blick, App., 177 P.2d 981—^Kirman 
V. Borzage, 150 P.2d 3, 65 Cetl.App. 
2d 156—Sheble v. Turner, 117 P. 
2d 23, 46 CaI.App.2d 762—-Baer v. 
Tippett, 92 P.2d 1028. 34 CaLApp.2d 
33—^Meyer & Holler v. Bowman, 8 
P.2d 936, 121 Cal.App. 112—Jones 
V. Wickstrom, 268 P. 449, 92 Cal. 
App. 292—Moon v. Goldstein, 158 
P.2d 1004, 69 Cal.App.2d Supp. 800. 
Ga,—Shore Acres Properties v. Mor¬ 
gan, 160 S.E. 705, 44 GaApp. 128. 
Idaho.—Goranson v. Brady-McGowan 
Co., 2S1 P. 370, 48 Idaho 261. 

III. —Keenan t. Tuma, 240 Ill.App. 
448. 

Iowa,—^Keith Furnace Co. v. Mac- 
Vicax, 280 N.W. 496, 225 Iowa 246. 
K.J.—Saks Theatrical Agency v. Men- 
tine, Dist.Ct., 48 A.2d 644. 

K.Y.—^Bafcsi v. Wallman, 65 N.Y.S.2d 
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894, 271 App.Div. 422, affirmed 74 
X.E-2d 172, 237 N.Y. 4-56. 

N.C.— Corpus Juris cited in Patter¬ 
son V. Southern Ry. Co., 198 SJE. 
364, 368, 214 N.C. 38. 

Pa,—^P. P. Bollinger Co. v. Widmann 
Brewing Corporation, 14 A.2d 81, 
339 Pa, 2S9. 

Tenn.—Anderson v. Sanderson, 158 S. 

W.2d 3 74, 25 Tenn.App. 426—Clay¬ 
ton V. Read House Co., 141 S.'W.2d 
916, 24 Tenn.App. 149— Tennessee 
Good Roads Co. v. Putnam Const, 
Co., 11 Tenn.App. 485. 

Wash.—^Lund v. Bruflat, 292 P. 112, 
159 Wash. 89. 

Wis.—Hickey v. Sutton, 210 N.W. 
704, 191 Wis, 313. 

Wyo.— Corpus Juris cited in Taka- 
hashi V. Pepper Tank & Contract¬ 
ing Co., 131 P.2d 339, '348, 58 Wyo. 
330. 

37 C.J. p 259 note 50. 

Approval of photoplays by state 
board of review is condition prece¬ 
dent to existence of lawful contract 
between photoplay distributor and 
exhibitor.—United Artists Corjiora- 
tion V. Mills. 11 P.2d 1025, 13'5 Kan. 
655, rehearing denied 12 P.2d 785, 
136 Kan. 33. 

Contract merely voidable 

An unlicensed dealer’s contract for 
purchase of goods is not an absolute 
nullity, but is merely voidable, and 
merchant on delivery receives a void¬ 
able title.—lusher v. Thumlert, 76 P. 
2d 101*8, 194 Wash, 70. 

14. U.S.—^Dow V. U. S., for Use and 
Benefit of Holley, C.CA-Utah, 1S4 
P.2d 707. 

Ariz.—^Hunt v, Douglas Lumber Oa., 
17 P.2d 815, 41 Arix 276. 

Cal.—Holm v. Bramwell, 67 P.Sd 114, 
20 Cal.App.2d 332—Payne v- De 
Vaughn, 246 P. 1669* 77 
399* 
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such cases the circumstance that the license or 
tax is imposed for revenue purposes only is of no 
consequence.^5 Such statutes are adopted as a 
matter of public policy to further the public in¬ 
terest, and their benefits cannot be waived.^® 
However, such a law relates only to contracts with 
outside persons, and not to those between persons 
engaged in the inside management of the busi¬ 
ness and it has been held that such a law is not 
applicable in a case in 'which an unlicensed member 
of a profession or trade seeks to recover on a 
contract for services entered into with a licensed 
member of the same profession or trade>^ It has 
been held that the fact that a contract is unen¬ 
forceable as between the parties thereto for lack 
of a license does not render it void in so far as its 
priority over conflicting rights of a third person are 
concerned.^® 

Where no express prohibition. Where the stat¬ 
ute or ordinance merely imposes a penalty 'without 
expressly prohibiting the business or declaring void 
acts done or contracts made therein, it becomes 
necessary to determine whether the imposition of 


the penalty is intended to be prohibitory, which de¬ 
termination is reached on a consideration of the 
nature, language, and terms of the statute.^^ Gen¬ 
erally the following tests are applied Where the 
evident object of the statute or ordinance in re¬ 
quiring a license or tax and imposing a penalty for 
its violation is for the purpose of police regula¬ 
tion and protection of the public, it will be con¬ 
strued as forbidding, by implication, the carrying 
on of the business without a license, and a contract 
made by an unlicensed person in violation of the 
statute or ordinance ordinarily is void and unen¬ 
forceable and a suit cannot be maintained on 
such contract, even though payment of the required 
fee or tax is subsequently made before suit is 
brought.23 Where, however, the object of the stat¬ 
ute or ordinance is not for the purpose of regula¬ 
tion and protection, but solelx for th e pxirpose of 
yielding public revenue, the penalty imposed is 
regarded as“^b5n^on the person and not on the 
business, and contracts made in the course of the 
business are valid and enforceable,24 or at least 
will not be set aside after they have been execut- 


111 , —^Thatcher v. Snyder, 31 N.E.2d 
333, SOS lU.App. 325. 

N.Y.—Boxer v. Schroeter, 7 N.Y.S. 

2d 262. 169 Misc. 393. 

37 C.J. p 259 note 51. 

1 &. Ala.—Morgan v. Whatley, 87 So. 
846. 205 Ala. 170. 

Okl.—Hughes v. Snell, 115 P. 1105, 
28 Okl. 1828. 34 H R.A,.N.S., 1133, 
Ann.Cas.l912I> 3T4. 

37 C.J. p 259 note 52. 

16. Cal-—Baer v. Tippett, 92 P.2d 
1028, 34 Cal.App.2d 33. 

Acceptaaic© oi services, although 

valuable, from unlicensed practition¬ 
er. forbidden by ordinance to perform 
such services, did not render contract 
legal, or compensation therefor re¬ 
coverable—Liund V. Bruflat. 292 P. 

112, 159 Wash. 89—Sherwood v. Wise, 
232 F. 309, 132 Wash. 295, 42 A.LuR. 
1219. 

17. Miss—Decell v. Hazlehurst Oil 
Mill & Fertilizer Co., 35 So. 761, 
83 Miss. 346. 

IS. U.S.—Dow V. XJ. S, for Use and 
Benefit of Holley. C.C.A.Utah, 1'54 
F.2d 707. 

1 ». Wash.—Fisher v. Thumlert, 70 
P.2d 1018, 194 Wash. 70. 

2 a Cal.—^Wood V. Krepps, 143 P. 

691, 16S Cal. 3S2, L.R.A.1915B 851. 
<3r«L—^Bernstein v. Peters, 22 S.E.2d 
614. 68 Ga.App. 218. 

'try.—^Howard v. Lebby, 246 S.W. S28, 
197 Ky. '324. 30 830. 

Va.—Colbert v. Ashland Const, Co., 
11 S.E.2d 612, 176 Va. 500. 

21. Ala-—^Morgan v. Whatley, 87 So. 
846. 205 Ala. 170. 


Tex.—Corpus Juris <iuot©d at length 
in Lyons v. Texorado Oil & Gas 
Co., Civ.App., 91 S.W.2d 375, 379. 

22. U.S.—In re Brown, D.C.Ala, 24 
P.Supp. 166. 

Ala.—Knight v. Watson, 127 So. 841, 
221 Ala. 69. 

Cal.—Van Wyke v. Burrows, 277 P. 
190, 98 CaLApp. 415—Jones v. 

Wickstrom, 2-68 F. 449. 92 Cal.App. 
292—Payne v. De Vaughn, 246 P. 
1089, 77*Cal.App. 399. I 

Ga.—Knight Drug Co. v. Xaismith, 38 
S.E.2d 87, 73 Ga,App. 793—^Bern¬ 
stein V. Peters. 22 S.E.2d 614, 68 
Ga.App. 218—^Brown v. Glass, 187 
S.E. 722, 46 Ga.App. 323—Pratt v. 
Sloan, 152 S.E. 275, 41 Ga.App. 150 
—Corpus Juris cited in McLamb v. 
Phillips, 129 S.E. '570, 34 Ga.App. 
210 . 

Idaho.-—Cforpus Juris cited in Free- 
ling V. Tucker, 289 P. 85, 49 Idaho 
475—Zimmerman v. Brown, 166 P. 
924. 30 Idaho 640. 

Ill.—^Munsell v. Temple, 8 Ill. 93— 
Wright V. Baird, 249 IlLApp. 90. 
Ky.—Board of Education of Fergu¬ 
son Independent Graded School 
Dist, V. Elliott, 125 S.W.2d 733, 278 
Ky. 790. 

La.—Ronaldson v. Moss Watkins, 
Inc., 127 So. 467. 13 La.App. ’350. 
N.Y.—^American Store Equipment & 
Construction Corporation v. Jack 
Dempsey’s Punch Bowl, 21 N.Y.S. 
2d 117. 174 Misc. 436, affirmed 16 
N.Y.S.2d 702. 258 App.Div. 794, ap¬ 
peal denied 17 N.Y.S.2d 230, 258 
App.Div. 876, affirmed 28 N.E.2d 23, 
283 N.Y. 601—Corpus Juris cited in 
Rosenfeld v. Jeffra. 1 N.Y.S.2d 388. 


389, 165 Misc. 662—^Perdon t. Cun¬ 
ningham, 20 How.Pf. 154. 

N.C.—^Patterson v. Southern By. Co, 
198 S.E. 364, 214 N.C. '38. 

Tex.—Corpus Juris quoted In Lyons 
V. Texorado Oil & Gas Co., Civ. 
App.. 91 •S.W.2d 375. -379. 

Va—Corpus Juris cited in Massie v. 
Dudley. 3 S.E.2d 17'6, 181, 173 Va. 
42. 

Wash.—Sherwood v. Wise, 232 P. 

309, 1'32 Wash. 295, 42 AjL.R. 1210. 
37 C.J. p 260 note 56—13 C.J. p 423 
notes 93, 6. 

23L Tenn.—Wright v. Jackson 

Constr. Co., 196 'S.W. 488, 138 Tenn. 
145. 

24. U.S.—In re Brown, D.C.Ala, 24 

F.Su'Pp. 166. 

Ala—Knight v. Watson. 127 So. 841, 
221 Ala 69. 

Cal,—Wood V. Krepps, 14*3 P. 691, 16S 
Cal. 382, L.R.A.1915B 851—Van 

Wyke V. Burrows, 277 P. 190, 98 
Cal.App. 415. 

Del.—Mendoha v. Zakrzewski, 22 A 
2d 835, 2 Terry 354. 

Ga—^Toole v. Wiregrass Development 
Co., 82 S.E. 514, 142 Ga 57—Bern¬ 
stein V. Peters. 22 S.E.2d 614, 68 
GaApp. 218—Strother v. Mutual 
Ben. Health & Accident Ass’n, 176 
S.E. 84, 49 GaApp. 811—Corpus 
Juris cited in McLamb v. Phillips, 
129 S.E. 570, 84 Ga.App. 210. 

N.Y.—John E. Rosasco Creameries v. 
Cohen, 292 N.Y.S. 1, 249 App.Div. 
228, reversed on other grounds H 
N.E.2d 908, 276 N.Y. 274, 118 A.L. 
R. 641. 

N.C.—^Patterson v. Southern Ry. Co., 
198 S.E. 364, 214 N.C. 38. 
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ed,2® unless the business or act itself is unlawful.^® 
The question of license in such cases is essentially 
one between the government, state, or municipality, 
and the person engaging in business, and is not a 
matter in which third persons are interested.^? 

Where license excused or statutory requirements 
met. Where a person complies as far as he can 
with the requirements of the license law but is un¬ 
able to procure a license through no fault of his 
own,-® as where it is wrongfully refused,^^ it is 
not unlawful for him to engage, without a license, 
in an occupation or business which is otherwise 


§ 59 

lawful, and he may enforce contracts made in the 
course thereof.^O A contract or claim is not un¬ 
enforceable for lack of a license where a license is 
not required for the services performed or contract¬ 
ed for under the circumstances of the case,^^ or 
where the unlicensed person engages or enters into 
an agreement with licensed persons to do the work 
or conduct the business under terms permitted by 
the statute but an unlicensed person cannot avoid 
the effect of such statutes by employing licensed 
persons or otherwise entering into agreements with 
them, where such arrangements do not take the un¬ 
licensed person out of the operation of the statute.^2 


QIiio.—^Wolpa V. Hambly, 163 N.E. 

135, 20 Ohio Al«>. 236. 

Yex.—Corpus Juris cited iu Ross 
Amigos Oil Co. V. State, 138 SW.2d 
798, 800. 134 Tex. 626—Corpus Ju¬ 
ris quoted iu Lyons v. Texorado Oil 
& Gas Co., Civ.App., 91 S.W.2d 375, 
379. 

37 C.J. P 260 note 68. 

as. U.S.—Ziemer v. Babcock & Wil¬ 
cox Co., D.C.Nev., 22 F.Supp. 384. 

28. Idaho.—Vermont Loan & Trust 
Co. V. Hoffman, *49 P. 314, 5 Idaho 
■376, 95 Am.S.R. 186, 37 L.R.A, 509. 

37 C.J. P 260 note 60. 

27. N.C.—^Patterson v. Southern Ry. 

Co., 198 S.E. 364, 214 N.C. 38. 
Oki—Owen v. Miller, 122 P.2d 140, 
190 Ofcl. 205. 

Tex.—Corpus Juris quoted iu Lyons 
V. Texorado Oil & Oas Co., Civ.App., 
91 S.W.2d 375, 379. 

37 C.J. p 260 note 61. 

Chaorter uot forfeited by state 
Failure of donaestic corporation to 
pay statutory license tax does not 
void Its contracts, or preclude its 
enforcement thereof in state courts, 
where corporation's charter has not 
been forfeited by state.—^Ray v. Ok¬ 
lahoma Furniture Mfg. Co., 40 P.2d 
663. 170 Okl. 414, 96 A.L.R. 1118, 
aa. N.T.—^Meade v. Lamarche, 134 N. 

T.S. 479, 150 App.Piv. 42. 

37 O.J. p 260 note 63. 

Prolon^r^ delay 

Where public trade school license 
was applied for Jan. 20, 1938, but not 
issued until April 15, 1939, agreement 
for instruction and note for tuition, 
both made June 1, 1938, were not 
rendered unenforceable by failure to 
receive license previously.—^Babcock 
V. Busso, 19 N,Y.S.2d 249, 173 Misc. 
771. 

29. Kan,—^Possett v. Rock Island 
Lnm*ber & Mfg. Co., 92 P. 833, 76 
Kan. 428, 14 L,R.A.,N.S., 918. 

8 CL N.T.—^Meade v. Lamarche, 134 
N.T.S. 479, 1*50 App-Div. 42. 

37 C.J. p 260 note 65. 
tL U.S.—U. S., for Use of Louis G. 
Miller, Inc., v. Edwin Construction 
Co.. aC.A.N,Y„ 138 F-2d 912. 


Cal.—Los Angeles Scenic Studios v. 
Television, €1 P.2d 1192, 17 Cal. 
App 2d 356. 

Fla.—Meena v. Drousiotis, 200 So. 
■362, 146 Fla. 16S. 

Ill.—Taheny v. Catholic Bishop of 
Chicago, 26 X.E.2d 667, 304 Ill.App. 
581. 

Ind.—^Maddox v. Yocum, 31 N.E.2d 
652, 109 Ind.App. 416. 

Mass —Rogers v. Abbott, 142 N.E. 

923. 248 Mass. 220. ’ 

N.Y.—^Pawlowski v. Woodruff, 203 N. 
Y.S. 819. 122 Misc. 595. affirmed 208 
N.Y.S. 912, 212 App.Div. 871. 

N.C.—^Respess v. Rex Spinning Co., 
133 S.E. 391, 191 N.C. 809. 

Tenn.—Goar v. O^aribe, 183 S.W.2d 
774, 27 Tenn.App. 618. 

Tex.—^Baird v. Fesler, Civ.App., 137 
S.W.2d 215. 

Wis.—^Lytle v. Godfimon, 6 N.W.2d 
652, 241 Wis. 533. 

Effect of licensing statutes on arch¬ 
itect's right to compensation see 
Architects § 13. 

Sngiueerin^ license 
U.S.—^Keller v. Baumgartner, C.CA- 
Wis„ 153 F.2d 474. 

Lender of money paid to contzactor 
The code provision prohibiting one 
not having a contractor’s license 
from recovering compensation for 
any act for which a license was re¬ 
quired did not extend disability to a 
person who lent money to pay for 
improvements on building, where 
such person acted in good faith and 
did not know that contractor was not 
licensed.—C. L T. Corporation v. 
Breckenridge, 146 P-2d 271, 63 CaL 
App.2d 198. 

Fersozis not acting as collection 
agencies 

Cal.—Gardner v. Rich Mfg. Co., 158 
P.2d 23, 68 CaI.App.2d 725—^Dodson 
V, Greuner, 82 P.2d 741, 28 Cal. 
App.2d 418. 

Prize fighter^'manager 

(1) Provision of contract between 
prize fighter and manager that con¬ 
tract should be void unless approved | 
by the athletic commission and un- | 
less manager should be duly licensed | 
by commission could be waived as to j 
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exhibitions held without the state, 
and the rights under the contract en¬ 
forced within the state, despite local 
provisions as to licensing of prize 
fighters’ managers—^Zwirn v. Galen- 
to. 4‘3 N.E.2d 474, 288 N.Y. 428. 

(2) However, eus respects boxing 
exhibitions within the state under 
rule of the state athletic commission 
requiring a copy of a managerial con¬ 
tract to be filed with the commission 
for approval and providing that such 
a contract becomes null and void if 
at any time during its term the man¬ 
ager is not duly licensed by the com¬ 
mission, a contract made by an unli¬ 
censed manager is void.—Casarona v. 
Pace, 22 N.Y.S.M 726, 175 Misc. 269. 
Secondhand dealers 

A bill of sale of jewelry to part¬ 
ners who supplied seller money for 
redemption thereof from pledge and 
granted her option to repurchase jew¬ 
elry within limited time on payment 
of added per cent was not void be¬ 
cause of partners’ lack of municipal 
license to deal in second-hand arti¬ 
cles .—Arndt v. Altman, 49 N.Y.S.2d 
706, 181 Misc. 887, affinned 48 N.T. 
S.2d 472, 267 App.Div. SS-S. 

Theatrical manager 
N.Y.—Gervis v. Knapp, 43 N.Y.S.2d 
849, 182 Misc. 311—^Lustlg v. 

Schoonover, 51 -N.Y.S.2d 156, af¬ 
firmed 56 N.Y.S.2d 415, 269 App. 
Div. 830. 

32. Mass.—Attorney General v. Un¬ 
ion Plumbing Co., 16 N.E.2d S9, 301 
Mass. 86. 

Minn.—Robb v. Parten, 226 N.W. 615, 
178 Mmn. 188. 

Wis.—Lytle v. Godfimon, 6 N.W-2d 
652, 241 Wis. 633. 

33. Cal.—Moon v. Goldstein, 158 P. 
2d 1004, 69 CaJ.App.2d Supp. 800. 

Hiring licensed contractor 

A person not a licensed contractor, 
undertaking to build houses on lets 
owned by him, may not escape re¬ 
quirements of contractors’ license 
law by contracting with one licensed 
contractor to furnish labor and ma¬ 
terials for only a minor part of proj¬ 
ect, or by dividing project up among 
licensed contractors, unless project 
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One who sells goods to another is not precluded 
from recovering the purchase price merely because 
he may have surmised that the buyer might vio¬ 
late the licensing laws in connection with such 
goods,although it has been indicated that, if 
plaintiff knew that defendant was unlicensed and 
was violating the law and by dealing with him aid¬ 
ed in such \'iolation, he is barred from recover¬ 
ing under the contract.^® 

Under some statutes it has been held that where 
a person is hot regularly engaged in the occupation 
or business in question, but merely enters into an 
isolated transaction, he is entitled to recover even 
though he acts without the license required of per¬ 
sons engaged in that business,36 and this is espe¬ 
cially true where he enters into the transaction, 
merely as a matter of accommodation without the 
intention of making a profit on it;^^ under 
other statutes it has been held that even a single 
transaction constitutes a violation so as to bar re¬ 
covery. 

The contract is not unenforceable where there 
is a compliance with the statutory requirements as 
to procuring a license and substantial compli¬ 
ance is sometimes held sufficienf^^ It has been 
held that the rule invalidating a contract entered 
into by one without a license as required by law 
does not operate to invalidate the contract of one 
who has obtained a license but has failed to pay the 


annual fee for renewal thereof.**^ 

Subsequent validation of contracts. A subse¬ 
quent compliance with the law, as by payment of 
the required license tax or fee, does not validate 
a contract made before such compliances^ except 
where the statute provides that it will have that 
effect if done within a given timejSS nor does the 
repeal of a statutory provision invalidating con¬ 
tracts render such contracts valid.S4 However, the 
personal disability to enforce a contract for fail¬ 
ure to pay an occupational tax may be removed 
by subsequent statute or ordinance.ss 

Assignment. A statute barring a corporation 
from bringing an action without alleging and prov¬ 
ing pa 3 niient of its annual license fee has been 
held not to bar the bringing of an action by an 
assignee of the corporation's cause of action.S6 
One who in good faith lends money which is used 
to pay an unlicensed contractor in the performance 
of his contract is not precluded from recovering on 
the note evidencing such loan, notwithstanding the 
note is made payable to the contractor and indorsed 
and delivered to the person making the loan.'*7 

h. Eight to Eecover for Services Perfoimed 

Where a contract is unenforceable by one of the par¬ 
ties thereto by reason' of his noncomptiance with a li¬ 
cense or occupation tax law, such party may not recov¬ 
er for services which he has performed under such con¬ 
tract. 


is at least substantially carried out 
by such contractors-—^Moon v. Gold¬ 
stein, supra. 

34. 111.—^. R. Watkins Co. v. Sal¬ 
yers, 51 N.E.2d 574, 384 Ill. 369. 

35. m.— jr. R. Watkins Co. v. Sal¬ 
yers, supra. 

36. N.J.—Saks Theatrical Agency v. 
Mentine, DistCL, 48 A.2d 644, 

Or.—Weber ▼. Jefferson County, 166 
P.2d 476. 

Pa.—^Parish v. Werner, *51 Pa.Dist. & 
Co, 165, 36 Berks Co. 207. 

Tenn.—^Anderson v. Sanderson, 158 
S.W.2d 374, 25 Tenn.App. 425— 
Cnidgington v- Galbraith, 14 Tenn. 

' App. 492. 

37 C.J. p 261 note 77. 

Bntire housiTig project 

A subcontractor was not entitled 
to do plumbing and heating work on 
housing project including many 
dwelling units within city without 
obtaining necessary certificate from 
board of plumbing examiners of city 
and complying with statutory provi¬ 
sions, although housing project as a 
whole constituted only one job.—Gil¬ 
bert V. German, 50 N.T.S.2d 583, 183 
Misc. 132. 

37. Tenn.—Southern Const. Co. v. 


Halliburton. 258 S.W. 409, 149 

Tenn. 319. 

37 C.J. p 261 note 66. 

38. N.Y.—Boxer v. Schroeter, 7 N. 
Y.S.2d 262, 169 Misc. 393. 

39. Cal.—Meyers v. Nolan, 63 P.2d 
1216, 18 CaLApp.2d 319. 

SD.—Mason v. Martin, 232 N.W. 29, 
57 S.D. 299. 

4a N.J.—Romano v. Brown, 15 A. 2d 
818, 125 N.J.Law 293. 

Individiial and. corporate license 
Contractor who had license when 
work was commenced would be 
deemed to have had license through¬ 
out work, so as to be able to main¬ 
tain action to foreclose lien under 
statute, where corporation organized 
by contractor and bearing his name 
and in which he was dominant figure, 
secured license on expiration of con¬ 
tractor’s license, and work was com¬ 
pleted by contractor under auspices 
of corporation, since contractor and 
corporation would be considered as 
single entity.—Citizens State Bank 
of Long Beach v. Gentry, 87 P.Sd 
354, 20 Cal.App.2d 415. 

Joint license 

Two persons, who were licensed as 
individual contractors when one of 
them contracted to perform carpenter 
work for corporation in constructing 
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houses, completed original undertak¬ 
ing as copartners with corporation*s 
consent, and obtained a joint contrac¬ 
tors' license with third person, were 
entitled to maintain action against 
corporation for reasonable vfeue of 
their work, although no contractors* 
license was issued in names of such 
persons alone either as partners or 
joint adventurers.—Gatti v. Highland 
Park Builders, 166 P-2d 265, 27 Cal. 
2d 687. 

41. Ga.—^Knight Brug Co. v. Nai- 
smith, 38 S.E.2d 87, 7'3 Ga.App. 793. 

43. Pa.—Emerson C. Custis & Co. v. 

I Pennsylvania Salt Mfg. Co., 40 A. 

2d 4S1, 351 Pa 148. 

37 C.J. p 261 note 81. 

43. Miss.—'McMahan v. American 
Bldg. & Loan & Tontine Savings 
Ass'n, 23 So. 431, 75 Miss. 965. 

37 C.J. p 261 note 82. 

44. Miss.—Decell v. Lewenthal, 57 
Miss. '331, 34 Am.R. 449—Anding v. 
Levy, 67 Miss. 51, 34 Am.R* 435. 

45. Kan.—Draper v. Miller, 140 P. 
890, 141 P. 1014, 92 Kan. 275. 

46. Wash.—^Marshall v. Pike, 260 P. 
531, 145 Wash. 348. 

47. Cal.—C. I. , T. Corporation v. 
Breckenridge, 146 P.2d 271, 63 Cal. 
App. 2d 198. 
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In accordance with the rules considered in sub¬ 
division a of this section, where a statute or ordi¬ 
nance, either expressly or by implication as a po¬ 
lice regulation, prohibits a person from engaging in 
a business or calling without a license or papng a 
license tax, or vitiates contracts made by such a 
person, an unlicensed person may not recover for 
services performed under a contract made in the 
course of such a business or calling's even though 
a promise to pay therefor is made after a license 
is procured;^® he may not recover for any serv¬ 
ices rendered, although part of them are not with¬ 
in the statute or ordinance^^^ unless the contract is 
severable.^^ Conversely, one who, having com¬ 
plied with the provisions governing one category 
of services, performs additional services without 
complying with the licensing provisions applicable 
to such additional services may not recover for the 
additional work unless it was necessarily and inci¬ 
dentally performed in connection with the main 
services.52 However, a claim for services rendered 
without compliance with licensing provisions may 
be made enforceable by subsequent statute or ordi- 
nance.®3 


§ 59 

WTiere, in accordance with the rules considered 
supra subdivision a of this section, the contract is 
valid and enforceable, the failure to procure a li¬ 
cense and pay a license fee does not preclude a per¬ 
son from recovering for services performed under 
such contract.®^ One who is not required to be 
licensed may recover for services performed for 
another who is required to be licensed, but is not, 
if he was ignorant of that fact at the time of per¬ 
forming the ser\’ices.55 

Partners and others rendering joint services. Un¬ 
der some statutes it has been held that partners 
may recover in a joint action for services rendered 
by the firm, only one member of which is duly li¬ 
censed,^® particularly where there is nothing in the 
contract to prevent the regulated work or services 
from being performed entirely by the licensed mem¬ 
ber;®'^ but under other statutes a contrary view has 
been adopted.®® Where the statute requires a part¬ 
nership engaged in a particular business to be li¬ 
censed, an unlicensed partnership may not recover 
on its contract by virtue of the fact that one of the 
partners is individually licensed.®^ 


48. Idaho.—Goranson v. Brady-Mc- 
Gowan Co., ^Sl P. 370, 48 Idaho 261. 
Ill.— Wright V. Baird, 249 lUApp. 90. 
Iowa.—^Keith Furnace Co. v. Mac Vic¬ 
ar, 280 N.W. 496, 22-5 Iowa 246, 

—Board of Education of Ferguson 
Independent Graded School Dist. v. 
Elliott 125 S.W.2d 72fZ, 27'5 Ky. 790. 
N-H.—^Johnson v. Boston & M. R. R., 
143 A. 516, 83 N.H. 350, 61 A-LR, 
1178. 

N.J.—Gionti v. Crown Motor Freight 
Co., 26 A.2d 282, 128 N.J.Law 407. 
N.T.—Spiegel v. Cohen, 62 N.T.’S.2d 
70. 186 Misc. SS9. 

Pa.—Goldman v. Kaplan, 51 Pa.Dist | 
& Co. 684. I 

Tenn.—Tennessee Good Roads Co. v. 
Putnam Const Co., 11 Tenn.App. 
4 ^ 

Wash.—^Lund v. Bruflat, 292 P. 112, 
159 Wash. 89—Sheiwood v. Wise, 
232 P. 309, 132 Wash. 295, 42 A.U 
R. 1219. 

Wis.—^Lytle v. Godflrnon, 6 N.W.2d 
652, 241 Wis. 5'33—^Hickey v. Sut¬ 
ton, 210 K.W. 704, 191 Wis. 313. 

37 C.J. p 261 note 69. 

Contzact hetween memhers of same 
profession 

A contractor having license to en¬ 
gage in trade or occupation of a con¬ 
tractor could not escape liability for 
unpaid balance due excavation sub¬ 
contractor by asserting illegality of 
subcontract in that subcontractor 
had not been issued license to engage 
in trade or occupation of a contrac¬ 
tor, where contract and subcontract 
had been completed and contractor 
had received payment in full.— 


V. tJ. S., for Use and Benefit of Hol¬ 
ley. C.'C.A.Utah, 154 P.2d *707. 
Hardship 

Plaintiff's contention that, inas¬ 
much as it had performed the stipu¬ 
lated services, it would be an undue 
hardship to permit defendant to 
evade his obligations was not per¬ 
suasive, since the hardship was one 
created by plaintiff’s own conduct 
and not by the harshness of the rule 
of law.— F. F. Bollinger Co. v. Wid- 
mann Brewing Corporation, 14 A.2d 
81, 339 Pa. 289. 

49. N.Y.—Stake v. Roth, 154 N.Y.S. 

213, 91 Misc. 45. 

50. N.T.—Gottesman v. Barer, 162 

N.Y.S. 128, 89 Misc. 440. 

Contract h^d sot severable 

(1) A contract to prepare plans 
and specifications for and construct 
buildings was entire, not severable, so 
as to preclude building contractors 
without architect's licenses from re¬ 
covering for their services as con¬ 
tractors, as well as for architectural 
services, after owner's breach of con¬ 
tract.—^Baer v. Tippett, 92 P.2d 1028, 
34 CalJ^.pp.2d 33. 

(2) Contract under which construc¬ 

tion company which had no license to 
practice architecture agreed to plan, 
construct and furnish a complete 
unit was indivisible and corporation 
could not recover for those portions 
of the contract which did not involve 
architectural services.—^American | 

Store Equipment & Construction Cor¬ 
poration V. Jack Dempsey's Punch 
Bowl. 21 N.Y.S.2d 117. 174 Misc. 436, 
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affirmed 16 N.Y.S.2d 702, 258 App. 
Div. 794, appeal denied 17 N.y.S.2d 
220, 258 App.Div. 876, affirmed 28 N. 
E.2d 23, 283 N.Y. 601. 

51. N.Y.—Johnston v. Dahlgren, 59 
N.E. 957. 166 N.Y. 3*54. 

Utah.—Smith v. American Packing & 
Provision Co., 130 P.2d 961, 102 
Utah 351. 

Wash.-HLund v. Bruflat, 292 P. 112, 
159 Wash. 89—Sherwood v. Wise, 
232 P. 309. 132 Wash. 295, 42 A.L.. 
R. 1219. 

52. Utah.—Smith v. American Pack¬ 
ing & Provision Co., 130 P,2d 951, 
102 Utah 3*51. 

53. Kan—^Draper v. Miller, 140 P. 
890, 92 Kan. 275, opinion adhered to 
and rehearing denied 141 P. 1014, 
92 Kan. 605. 

54. Wis.—Wahlstrom v. Hill, 252 N. 
W. 339, 213 Wis. 533—Fischer v. 
Landish, 234 N.W. 498, 203 Wis. 
254. 

37 C.J. p 261 note 75. 

55. Mass.—^Roys v. Johnson, 7 Gray 
162. 

j 56. Ill.—^Haynes v. East St. Douis 
I Council No. 592, KInights of Co- 
j lumbus, 258 Ill.App. *38. 

I 37 C.J. p 261 note 79. 

57. Ill.—^Haynes v. East St. L«ouis 
Council No. 692, Knights of Co¬ 
lumbus, 258 Ill.App. 38. 

58. Colo.—^Hittson v. Browne, 8 Colo. 
304. 

Miss.—^Mclver v- Clarke* 10 So. 581, 
69 Miss. 40S. 

59. OaL—^Loving & Evans ▼. 
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c. Actions 

A person whose right to recover on a contract Is de¬ 
pendent on his having been licensed must plead and 
prove that he had fully complied with the law. 

It is incumbent on a person whose right to re¬ 
cover on a contract is dependent on his having been 
licensed to plead and prove, as a part of his cause 
of action, that he had fully complied with the re¬ 
quirements of the license law,®® or else to plead 
and prove that, under the circumstances, the re¬ 
quirement was not applicable and he was not re¬ 
quired to take out a license or pay a license tax.®^ 
However, plaintiffs failure to secure a license or 
pay an occupation tax as required by law may be 
set up as a defense to his action on a contract 
and where the failure to have a license is available 
only as a matter of affirmative defense it can be 


considered only when pleaded and proved as such.®3 
Apart from the question of pleading, if there is 
any evidence that plaintiff has engaged in a transac¬ 
tion subject to the provisions of the statute, he must 
show compliance with the statute or exemption from 
its requirements.®^ 

General rules are applicable to evidence on the 
question of whether plaintiff complied with or vio¬ 
lated the statute or ordinance;®® and if there is 
sufficient evidence to present an issue such ques¬ 
tion is for the jury.®® 

Actions against unlicensed persons. An unli¬ 
censed person may not take advantage of his own 
failure to comply with the statutory requirements 
so as to avoid his obligations under a contract.®*? 
Even though a party to a contract has failed to com- 


Ajyp.. 177 P.2d 981—^Kirman v. 
Borzage, 130 P.2d 3. 65 Cal.App.2d 
136. 

6 a ir.S.— IT. S., for Use of Louis G. 
Miller, Inc. y. Edwin Construction 
Co., aC.A-X.T.. 138 F.2d 912. 

GaL—^Kirman v. Borzage, 150 P.2d 
3, 65 Cal.App.2d 156—Phillips v. 
McIntosh, 124 P.2d 835, 51 Cal.App. 
2d 340—Sheble v. Turner, 117 P.2d 
23, 46 Cal.App.2d 762. 

Ga-—Corpus Juris quoted in Bern¬ 
stein V. Peters, 22 SE2d 614, 617, 
68 Ga.App. 31S—Corpus Juris quot¬ 
ed in Meinhard v. 'Stillwell Realty 
Co., 169 S.E. 732, 733, 47 Ga.App. 
192. 

Ind.—^Maddox v. Yocum, 31 N.E.2d 
652, 109 Ind-App, 416. 

N.Y.—Rosenfeld v. Jeffira, 1 N.T.S.2d 
388. 165 Misc. 662—Allen v. Brice. 
300 N.T.S. 640, 165 Misc. 181— 
John V. Binan Co. v. Slater, 230 N. 
Y.S. 145, 132 Misc. 454. 

Tex.—Clark v. Eads, Civ.App., 165 S. 

W.2d 1019, error refused. 

37 C.J. p 281 note 84. 

JOniy of court to ohject 
Defense that plaintiff is not li¬ 
censed need not he pleaded, and it is 
ti^ duty of the court to make the 
objection on its own behalf.—^Hickey 
V. Sutton, 210 N.W. 704, 191 Wis. 313. 

61- Cal.—^Payne v. Be Vaughn, 246 
P. 1069, 77 CaI.App. 399. 

Tenn.—Anderson y. Sanderson, 158 
S.W.2d 374, 25 TenmApp. 425— 

Clayton y. Read House Co., 141 
S.W.2d 916, 24 Tenn^App. 149. 
Utah.^—Smith v. American Packing 
& Proyision Co., 1'30 P-2d 951, 102 
Utah 351. 

37 C.J. P 261 note 85. 

62. Ga.—Shore Acres Properties v. 
Morgan, 160 S.E. 705, 44 GaApp. 
12S. 

Purchaser's uotes 

Where purchaser's notes are un¬ 
paid, defense of vendor's failure to 


' obtain real estate dealer's license 
may be asserted after expiration of 
limitation period, although deed has 
been delivered and although notes 
are payable in another state where 
land is located.—Shore Acres Proper¬ 
ties V. Morgan, 160 S.E. 705, 44 Ga 
App. 128. 

Praud iu obtatzLisg Ueease 

One employing one not a master 
plumber to do work could not de¬ 
fend on ground of fraud, in that the 
plumber obtained a permit to do the 
work from the city through the use 
of the name of a master plumber 
who was not interested in the con¬ 
tract.—^Rogers v. Abbott, 142 N.B. 
923, 248 Mass. 220. 

■Waiver of defense 

In buyer's action on Interest cou¬ 
pons attached to bonds, maker's pay¬ 
ment into court of part of interest 
did not waive defense, as to rest of 
interest, that buyer was engaged in 
business of buying evidences of in¬ 
debtedness without paying privilege 
tax as required by statute, where an¬ 
swer filed by maker at time of ten¬ 
der expressly pleaded buyer's failure 
to obtain license.—Clayton v. Read 
House Co., 141 S.W.2d 916, 24 Tenn. 
App. 149. 

63- Ga.—^Kjaight Brug Co. v. Nai- 
smith, 38 S.E.2d *87, 73 GaA^pp. 
793. 

Tenn.—^Petway v. Loew's Nashville 
& Kinoxville Coiporation, 117 S. 
W.2d 975, 22 Tenn.App. 69. 

37 C.J. p 262 note 86. 

CorporatioiL 

Fact that plaintiff, admitted by the 
answer to be a corporation and en¬ 
gaged in business as such, has failed 
to comply with the corporation li¬ 
cense law, and as such is not enti¬ 
tled to maintain the action, is a 
I matter of affirmative defense.—Alas¬ 
ka Salmon Co. v. Standard Box Co., 
* 112 P. 454, 158 Cal. 567. 
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Demurrer 

The petition is not demurrable for 
failure to plead compliance with the 
statutory requirement.—Knight Drug 
Co. V. Naismith, 38 S.E.2d 87, 73 Ga 
App. 793. 

64. Tenn.—Wender v. Lobertini, 267 
S.W. 367, 151 Tenn. 476—Crudging- 
ton V. Galbraith, 14 Tenn.App. 492. 

65. SvideiLce held siLfllciexLt 

(1) To show right to recovery.— 
U. S., for Use of Louis G. Miller, 
Inc., V. Edwin Construction go., CC. 
A.N.Y., 138 P.2d 912. 

(2) To warrant denial of recovery. 
Cal.—Baer v. Tippett, 92 P.2d 1028, 

34 Cal.App.2d 33. 

Tenn.—^Anderson v. Sanderson, 163 S. 
W.2d 374, 25 Tenn.Aj>p. 426-—Clay¬ 
ton V. Read House Co., 141 S.W.2d 
916, 24 Tenn.App. 149. 

Tex.—Clark v. Bads, CivA-pp., 165 
S.W.2d 1019, error refused. 
Evidence held insuSLclent 

To show right of recovery.—Spie¬ 
gel V. Cohen, 62 N.Y.S.2d 70, 186 
Misc. 889. 

08. U.S.—Bane v. Brown, C.C.A 
Mass., 70 P.2d 164. 

N.Y.—Hyde v. Vinolas. 254 N.Y.S. 

687, 234 App.Biv. 364. 

Utah.—Smith v. American Packing & 
Provision Co., 130 P.2d 951, 102 
Utah 351. 

Wis.—^Lytle v. Godfirnon, 6 N.W.2d 
652, 241 Wis. 6*33. 

67. N.J.—Romano v. Brown, 15 A.2d 
818, 125 N.J.Law 293. 

Tenn.—Holston River Electric Co. v- 
Hydro Electric Corporation, 12 
Tenn.App. 556. 

Smidoyee's right to recover 

Recovery from an employer may 
be had for services rendered in occu¬ 
pation which is illegal because li¬ 
cense is required and none procured 
unless employee knew employer had 
no license.—^Be Marais v, Strieker, 
53 P.2d 716, 152 Or. 3$X 
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ply with a license requirement, if the other party 
sues him for breach of such contract, thereby treat¬ 
ing the contract as valid, the party suqd may set 
up plaintiff’s breach of the contract in defense.*® 

§ 60. To Recover for Negligence or Fraud 

As a general rule an unlicensed person may recover 
for damages to his business caused by the negligence of 
third persons. 

Although there is authority to the contrary,69 
as a general rule an unlicensed person may recover 
for damages to his business, caused by the’negli¬ 
gence of third persons,'^® especially where a license 
is not necessary.An unlicensed principal 'may 
recover fromliis agent for the latter’s misappropri¬ 
ation of funds in the conduct of the business.'*^ 


§ 62 

§ 61. To Enjoin Interference with Business 

Generally speaking, one who has failed to comply 
with a licensing law enacted as a police regulation may 
not restrain the authorities from interfering with his 
business. “ 

A person who has failed to take out a license 
and pay a license fee, or who has failed to pay an 
} occupation or privilege tax, may not have the li¬ 
censing authorities enjoined from enforcing the 
j law on the ground of unlawful interference with 
• his business’^- unless the license fee demanded is 
exorbitant and beyond the power of the licensing 
authorities to exact or the power conferred to 
grant or refuse a license is arbitrary, qj- the con¬ 
ditions imposed by the statute are arbitrary and 

unreasonable.’^^ 
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H. PENALTIES AND FORPEITUEES 


§ 62. In General 

a. General rules 

b. Power to impose 

a. General Bnles 

Penalties are generally provided for noncompliance 
with licensing requirements; and provisions imposing i 
such penalties should be construed so as to carry out the 
intention of the lawmakers. 

Under statutes or ordinances so providing, pen¬ 
alties may be imposed for noncompliance with pro¬ 
visions requiring licenses or imposing license fees 
or privilege or occupation taxcs.^*^ The object of 


such penalties is not merely the punishment of the 
offender, but also to further the enforcement of a 
public duty in the interest of the public welfare, 
as, for example, by preventing delay in the pay¬ 
ment of license taxes.^^ Where the penalties are 
payable to inspectors discovering the delinquen- 
1 cies, as discussed infra § 65, the additional pur¬ 
pose of defraying the expenses occasioned by the 
delinquency is served.®^ 

Construction, Provisions imposing penalties for 
failure to comply with licensing requirements should 
be construed fairly and reasonably so as to carry 


68 . Wash.—Ketchum v. Albertson 

Bulb Gardens, 252 P. 523, 142 

Wash. 134. 

69. Mass.—Sherman v. Pall River 
Iron Works Co., 5 Allen 213. 

70. Tex.—Brownsville v. Tumlinson, 
Civ.App., 179 S.W. 1107. 

3 i C.J. p 262 note 89, 

71. N.T.—Matter of Whitten, 137 N. 
Y.S. 360. 1149, 152 App.Div. 506. 
938. 

37 C.J. p 262 note 90. 

72. Miss,—^Decell v. Hazlehurst Oil 
Mill & Fertilizer Co., 35 So. '761, 
83 Miss. 346. 

73. U.S.—Ouachita Valley Refining: 
Co. V. Conway, D.C.La., ‘51 F.2d 854. 

Ga.—Ltandham v. City of La Grange, 
136 S.E. 514, 163 Ga. 570. 

37 C.J. p 262 note 93- 
Claim of nnwarranted cancellation 
Distributor was not entitled to en¬ 
join enforcement of permit require¬ 
ment of motor fuel tax law because 
of allegedly unwarranted cancella¬ 
tion of permit without proper no¬ 
tice, where suit for injunction was 
filed after canceled permit would 
have expired, without showing that 


permit for new year was applied for 
or refused,—Sheppard v. Owl Refin¬ 
ing Co., Tex.Civ.App, 68 S.W.2d 1101. 

74. Ill.—Chicago v. Ferns Wheel 
Co., 60 IlLApp. 384. 

Jtizisdiotion 

Statute conferring exclusive juris¬ 
diction on courts in a particular 
county of actions to enjoin state offi¬ 
cials from collecting occupation taxes 
did not apply to suits instituted be¬ 
fore statute became effective.—Shep¬ 
pard V. Jacksboro Refining Co., Tex, 
Civ.App., 123 S.W.2d 497, error dis¬ 
missed, judgment correct. 

75. Mich.—^Devereaux v. Genesee 
Tp., 177 N.W. 967, 211 Mich. 38. 

76. Cal.—Whitcomb v. Emerson, 115 
P.2d 892, 46 Cal.App.2d 263. 

Effect of fftatotory change 
Where statutes in effect when ac¬ 
tion to enjoin enforcement of cos¬ 
metology act was brought and deter¬ 
mined were superseded by sections 
of business and professions code, 
rights of parties to continue injunc¬ 
tion would be measured by present 
provisions of code.—^Whitcomb v. 
Emerson, 115 P.2d 892, 46 Cal.App.2d 
263. 


77- La.—^State v. Standard -Oil Co. of 
Louisiana, 178 So. 601, 188 La. 978. 
Miss.—Independent Linen Service Co. 

V. Stone. 6 So.2d 110, 192 Miss. 832. 
Wyo.—^Morrison-Knudson Co. v. State 
Board of Equalization, 135 P.2d 
927, 58 Wyo. 500. 

37 C.J. p 254 note 65—62 C.X p 887 
note 33. 

78. Ariz.—General Petroleum Oorp. 
of Cal. V. Smith, 157 P.2d 356, 62 
Ariz. 239, 158 A.L.R. 364. 

Miss.—^Texas Co. v. Dyer, 174 So. 80, 
179 Miss. 135, appeal dismissed 57 
S.Ct. 945, 301 U.S. 670, 81 L.Ed. 
1334. 

Mo.—^Ploch V. City of St- Louis, 138 
S.W.2d 1020, 345 Mo. 1069. 

TO. U.S.—In re Denver & R. G. W. 

R. Co., D.C.Colo., 27 F.Supp. 983. 
Ala.—State, on Behalf of Henry v. 
State ex rel. Hotel Tutwiler Oper¬ 
ating Co., 162 So. 366, 230 Ala. 057. 
Miss.—Independent Idnen Service Co. 
V. Stone, 6 So.2d 110, 192 Miss. 832. 

80. Ala,—State, on B^ialf of Henry. 
V. State ex reL Hotel Tutwiler Op¬ 
erating Co., 162 SOw 365, 230 Ala. 
657. 
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out the intention of the legislature but it has 
also been held that they should be strictly construed 
against the state or licensing authority's and lib¬ 
erally construed in favor of those against whom it 
is sought to impose the penalty.^® 

b. Power to Impose 

The power to require a license or an occupation tax 
generally includes the power to impose penalties for non- 
compliance with such requirements. 

Subject to constitutional restrictions or limita¬ 
tions, the power of a state or municipality to require 
a license, or a license or occupation tax, includes 
the power to provide for the enforcement of its li¬ 
cense laws by the imposition of appropriate fines 
and penalties for a failure to procure a license or 
pay the tax^^ within the time prescribed, or for 
failure to register the receipt for an occupation 
tax,or for failure to file a verified statement, as 
required by law, for the purpose of estimating the 
amount of the tax.S7 Xo the extent that such pro¬ 
visions are based on police power they must have 
some bearing on, or relation to, the promotion of 


the health, safety, or welfare of the people affected 
by them; otherwise they are invalid.^S If the pen¬ 
alty is imposed by a municipal ordinance, it must 
not contravene the general laws of the state^^ or 
exceed the charter power of the city enacting the 
ordinance.^® 

Where a special license law prescribes no penal¬ 
ty, that prescribed by a general license law may be 
imposed but a statute which applies only to vio¬ 
lations of the law where no penalty is imposed may 
not be applied to a violation of a license law which 
prescribes a penalty.® ^ 

§ 63. Amount or Extent 

The amount op extent of the penalty depends on the 
statute or ordinance under which ft is imposed. 

The amount or extent of the penalty for any 
given violation depends on the statute or ordinance 
under which it is imposed.®^ Frequently the pen¬ 
alty consists of an additional liability, the amount 
of which is measured by the amount of the unpaid 


SI* Ga.—Goldstein v. State Heventie 
Commission, ITS S E. 164, 50 Ga. 
App. 317—City of Savannali v. 
Southern Stevedoring Co., 137 S.E. 
123, 36 Ga App 526. 

La.—State v. Cook, 13 So.2d 478, 203 
La. 95. 

Ho.—^Ploch V. City of St. Louis, 13^ 
S.W.2d 1020, 345 ilo. 1069. 

S2L Ala.—HcXeel v. Stiles, 139 So. 
219, 224 Ala. ISl. 

Ga.—Goldstein v. State, 178 S.E. 164, 
50 Ga.App 317. 

Clear and convincing* antlioxity 

The penalty imposed for noncom- 
pliance with laws regulating licenses 
or requiring the payment of license, 
occupation or privilege taxes is high¬ 
ly penal in nature and should, there¬ 
fore, be allowed only on clear and 
convincing authority.—Gold Trading 
Stamp Co. V. Commonwealth, 5 S.W. 
2d 910, 224 Ky. 136. 

83. Ga—Goldstein v. State Revenue 
Commission, 178 S-EI 164, 50 Ga 
App. 317. 

84. Ark.—^Shepherd v. City of Little 
Rock, 35 S.W.2d 361, 183 Ark. 244. 

Fla—McLin v. Florida Automobile I 
Owner's Protective Ass’n, 141 So. 
147, 105 Fla 169. 

Ill.—^Department of Finance v. Gan- 
dolfl, 30 X.E 2d 737. 375 Ill. 237. 
Kan.—City of Emporia v. Becker, 90 
P. 79S, 76 Kan. 181, 12 L.R.A.,N.S.. 
944, 

Hiss.—Yazoo & H. V. R. Co. v. Board 
of Mississippi Levee Com'rs, 19® 
So. 704, ISS Miss. 889, appeal dis¬ 
missed 61 S.Ct. 21, 311 U.S. 607, 
85 IL.Ed. 3S4—^Texas Co. v. Dyer, 
174 So. 80, 179 Misa 135, appeal 


dismissed 57 S.Ct. 945, 301 U.S. 670, 
81 L.Ed. 1334. 

37 C.J, p 262 notes 97, 98. 

Statutes or ordinances h^Ld consti¬ 
tutional 

(1) Ordinance declaring each day's 
use of vehicle without license a sep¬ 
arate offense, punishable by fine was 
constitutional.—^Melton v. City of 
Pans. 164 N.E. 218, 333 IlL 190. 

<2) Under statute imposing twen¬ 
ty-five per cent penalty for nonpay¬ 
ment of the tax, the relative size of 
the penalty does not render it objec¬ 
tionable on constitutional grounds, in 
\’iew of other provisions of the act, 
the nature of the tax, and the difficul¬ 
ties attendeint on its levy and collec¬ 
tion.—^Western Elec. Co. v. 'State, 20 
X.W.2d 734, 312 Mich. 582. 

(3) Other statutes or ordinances. 
Colo.—People v. Texas Co., 275 P. 
896, S‘5 Colo. 289. 

Fla.—Louis K. Liggett Co. v. Amos, 
141 So. 153,, 104 Fla. 609, annulled 
Louis K. Liggett Co. v. Lee, 147 So. 
4B'3, 109 Fla. 477, and reversed on 
other grounds 53 S.Ct. 481, 2SS U.S. 
517. 77 L.Ed. 929, So A.L.R. 699, 
conformed to Louis K. Liggitt Co. 
V. Lee, 149 So. S, 109 Fla. 477. 

85. Miss.—^Texas Co. v. Dyer, 174 
So. 80, 179 Miss. 135, appeal dis¬ 
missed 57 S.Ct. 946, 301 U.S. 670, 
81 L.Ed. 1334. 

88, Tex.—^Lewis v. State, 14 Tex.A. 
230. 

87. Cal.—San Luis Obispo County v. 
Greenberg, 52 P. 797, 120 Cal. 300. 

88. Or.—^Ex parte Davis, 247 P. 809, 
118 Or. 693. 


89- La.—New Orleans v. Firemen’s 
Ins. Co., 7 ‘So. 82, 41 La.Ann. 1142. 
S.C.—Schroder v. Charleston, 5 S. 
C.L. 533. 

Ordinance held invalid 
Penalty provided by municipality 
for violation of regulation prohibit¬ 
ing transportation of oil without a 
permit was fatally defective where, 
contrary to statute, it deprived the 
magistrate of his discretion to im¬ 
pose a lesser penalty than the pre¬ 
scribed maximum notwithstanding 
the regulation antedated the statute. 
—Studenis Oil Co. v. Jersey City, 25 
A.2d 502, 128 N.J.Law 286. 

90. La.—State v. Rabalais, 139 So. 
8, 173 La. 927. 

37 C.J. p 262 note 3. 

91. Ind.—Daniels v. State, 60 NJE. 
74, 150 Ind. 348. 

92- Tenn.—State v. Manz, 6 Coldw. 
5'57. 

93. Ala.—Board of Education of Jef¬ 
ferson County V. State, 194 So. 881, 
239 Ala. 276. 

Ga.—Goldstein v. State Revenue 
Commission. 178 S.E. 164, 50 Ga. 
App. 317. 

Ky.—Gold Trading Stamp Co. v. 
Commonwealth, 5 S.'W.2d 910, 224 
Ky. 136. 

La.—State v. Pittsburgh Testing 
Laboratory Corporation, 13 So.2d 
710, 203 La. 147—State v. Standard 
Oil Co. of Louisiana, 178 So. 601, 
188 La. 978. 

N.C.—^Patterson v. Southern Ry. Co., 
198 S.E. 364, 214 N.C. 38. 

Wyo.—^Morrison-Knudson Co. v. State 
Board of Equalization, 135 P.2d 
927, 68 Wyo. 500- 
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tax or license fee;^^ and under some statutes a de¬ 
linquent becomes liable to pay, sometimes in addi¬ 
tion to other penalties, a specified rate of interest 
on the unpaid taxes^^ and attorney’s fees as welL^® 
In some instances the penalty may be forfeiture of 
certain property involved in the violation of the 
statute or ordinance. 97 If the amount or extent 
is fixed by statute, it may not be fixed or changed 
by the officials authorized to levy and collect the 
tax^^ or disregarded by the court.®® 

The amount or extent of the fine or penalty im¬ 
posed usually rests in the discretion of the body im¬ 
posing it.^ The amount imposed, however, must 
be reasonable;® and, if imposed by ordinance, the 
amount must be within the limits, if any, fixed by 
the statute granting power to impose it® A person 


§ 64 

subject to the penalty may not object to the validity 
of the statute because the penalty is not more dras¬ 
tic.”* 

§ 64. When Liability Arises 

Liability for penalties arises from engaging In busi¬ 
ness, trade, or occupation without having complied with 
the statutory requirements, as by obtaining a liceirse or 
paying the required license or occupation tax. 

Liability for the prescribed penalty does not arise 
from the mere failure to procure a license for a 
given occupation or privilege;^ it arises from the 
fact of engaging in such occupation or exercising 
such privilege without complying with the statute, 
as by obtaining a license or paying the required 
license or occupation tax,® Under some statutes the 


34. liO.—state V. Strother, 154 So. 
22, 179 La. 354. 

3iich.—‘■Western Elec. Co. v. State, 
20 3Sr.W.2d 734. 312 Mich. 582. 

Hiss.—^Texas Co. v. Dyer, 174 So. '80, 
179 Miss. 135, appeal dismissed 57 
S.Ct 945, 301 U.S. 670, 81 L.Ed. 
1334. 

Utah.—Dupler's Art Furs v. State 
Tsji Commission, 161 P.2d 7S8, 108 
Utah 51’3, 160 A.Ii.R. 1417~-Ford J. 
Twaits Co. T. Utah State Tax Com¬ 
mission, 148 P.2d 343, 106 Utah 
343. 

Wyo.—^Morrison-Knudson Co. v. State 
Board of Equali 2 a.tion, 135 P.2d 927, 
58 Wyo. 500. 

37 C.J. p 262 note 3, 

XxLterest 

(1) Under a statute imposing a 
penalty of a stated percentage of 
‘*the amount due,'* the amount due 
refers only to the unpaid fees them¬ 
selves and does not include the in¬ 
terest thereon.—Gold Trading Stamp 
Co. V, Commonwealth, $ S.W.2d 910, 
224 Ky. 136. 

(2) On the other hand, under some 
statutes the penalty is a per cent of 
the amount unpaid after the addition 
of interest thereto.—State v. Pitts¬ 
burgh Testing tLaboratory Corpora-, 
tion, 1*3 So.2d 710, 203 La 147. 

95. U.S.—In re Denver & R. G. W. 

R. Co., D.C.C 0 I 0 ., 27 F.Supp. 983. 
La—State v. Great Atlantic & Pa¬ 
cific Tea Co., 183 So. 219, 190 La 
925, certiorari denied Great Atlan¬ 
tic & Pacific Tea Co. v. State of 
Louisiana 59 S.Ct. 108, 305 U.S. 
627, 33 L.Ed. 410. 

Utah.—Ford J. Twaits Co. v. Utah 
State Tax Commission, 148 P.2d 
343, 106 Utah *343. 

Separate character 

Under section of sales tax act pro¬ 
viding that sales tax deficiency with 
interest shall be paid by the vendor 
and if such deficiency is due to neg¬ 
ligence or intentional disregard of 
authorized rules, etc., ten per cent of 


I the deficiency and interest shall be 
t added thereto, the provision for inter¬ 
est is separate from that with regard 
to the penalty and only the latter is 
nonassessable unless nonpayment of 
the tax is due to negligence or inten¬ 
tional disregard of the rules; but 
the interest is nevertheless in the na¬ 
ture of a penalty although it is treat¬ 
ed separately.—^Morrison - Elnudson 
Co. V. State Board of Equalization, 
135 P.2d 927, 58 Wyo. 500. 

96. La.—State v. Great Atlantic & 
Pacific Tea Co., 183 So. 219, 190 La 
925, certiorari denied Great Atlan¬ 
tic & Pacific Tea Co. v. State of 
Louisiana *59 S.Ct. 108, 305 U.S. 
637, 83 L.Ed. 410—State v. Stand¬ 
ard Oil Co. of Louisiana 178 So. 
601, 188 La 978. 

97. La—State v. Cook, 1*3 So.2d 478, 
203 La 95—State v. Simmons, App., 
183 So. 69—^Supervisor of Public 
Accounts V. Montreuii, App., 157 
So. 783—State v. Louisiana Stores 
Co., App., 154 So. 464. 

of property seized 
Motor truck owner against whom 
proceeding was instituted to obtain 
forfeiture of truck which was alleg¬ 
edly being used in transporting gaso¬ 
line into state without permit having 
been secured or state tax paid, or 
bond furnished guaranteeing pay¬ 
ment of tax, could not obtain release 
of truck, even on bond, until case was 
finally disposed of, especially where 
statute authorizing divestiture also 
provided that property itself should 
be held as evidence until case was 
disposed of.—State v. Edison, 162 So. 
43, 182 iLa 459. 

Slot machizLe was not subject to 
forfeiture as penalty for unlawful 
operation thereof in disposing of cig¬ 
arettes; the only penalty authorized 
in such case was a fine for prosecut¬ 
ing business without license.—^Macke 
V. Commonwealth, 159 S.E. 14$, 1-56 
Va. 1015. 


ShierrUTs f eo 

Under a statute so providing, the 
fee of the sheriff or other oflacer 
seizing the merchandise of one en¬ 
gaged in peddling without a license 
is payable out of the merchandise 
seized.—State ex rel. McClanahan v. 
Ridgeway, 121 So. 261, 9 La.App. 505. 

98. Ill.—R. S. Blome Co. v. Ames, 
6 l'T.E.2d «41, 365 IlL 456, 111 A.L. 

R. 940. 

37 C.J. p 263 note 11. 

99. La.—State v. Cook. 13 So.2d -CTS, 
203 La. 95. 

1. Ky.—Carlisle v. Heckinger. 45 S. 
W. 358. 103 Ky. 381, 20 Ky.L. 74. 

37 C.J. p 262 note 7. 

2. Tex.—^Producers’ Oil Co. v. Ste¬ 
phens, 99 S.W. 1*57, 44 Tex.Civ.App. 
327. 

37 C.J. p 26'3 note 9. 

3;, Kan.—^Holton v. Tatlock, 94 P. 
204, 77 Kan. 376. 

4. Utah.—^Blackrock Copper Min. & 
Mill. Co. V. Tingey, 98 P. 180. 34 
Utah 369, 131 Am.S.R. 850, 28 L.R. 
A,N.S., 255. 

5. Mo.—St. Louis v. Sternberg, 69 
Mo. 289, 

6. U.S.—Ouachita Valley Refining 
Co. V. Conway, D.C.La,, 51 F.2d 
S54. 

Ala.—Burnette v. State, 181 So. 299, 
28 Ala App. 110, certiorari denied 
181 So. 301, 236 Ala 114. 

Ark.—Gates v. Hughson, 53 S.W.2d 
581. 186 Ark. 34S. 

La—State v. Strother, 154 So. 22, 
179 La 354. 

Mich.—Western Elec. Co. v. Stata 20 
N.W.2d 734, 312 Mich. 582. 

Miss.—Texas Co. v. Dyer, 174 So. 80, 
179 Miss. 135, appeal dismissed 67 

S. Ct. 945, 301 U.S. 670, 81 L.Ed. 
1324- 

Pa—Commonwealth v. Kaskey, Quar. 

Sess., 34 Luz.Leg-Reg. 93. 

Utah.—coupler's Art Furs t. State 
Tax Commission, 161 P.2d 788, 108 
Utah 513, 160 AL.R. 1417—Crock- 
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penalty does not attach for delinquency until after 
the lapse of a given period of grace,or until the 
filing of a report of the delinquency,8 or until the 
penalties have been computed and the delinquent 
duly notified of the amount of tax and penalties,^ 
or, in case of an appeal, until disposition of the 
appeal.^^ 

The penalty may not be imposed where there 
has been no such delinquency or violation as the 
statute or ordinance contemplates;^^ nor can a 
person be subjected to a penalty under an act or 


ordinance which is not applicable to him^2 qj- which 
is invalid.i3 it has been held that no penalties 
should be imposed for nonpayment of license or oc¬ 
cupation taxes during the time the alleged delin¬ 
quent was in good faith contesting the meaning or 
applicability of the statute,but other authorities 
have held that an unsuccessful contest of the va¬ 
lidity of a license or privilege tax, although prose¬ 
cuted in good faith, does not relieve the taxpayer 
of the penalty imposed for nonpayment thereof 
when due.15 The fact that more taxes than were 

certiorari denied 61 S.Ct. 450, 812 
US. 678, 85 U.Ed. 1117, rehearing 
denied 61 S.Ct. 620, 312 U.S. 714, 
S5 L.Ed. 1144. 

(2) Where use and sales taxpay¬ 
ers were wrongfully denied a hear¬ 
ing on the amount due, and the 
amount due was subsequently de¬ 
termined at a hearing, no interest 
was chargeable against the taxpay¬ 
ers on their assessment for the pe¬ 
riod during which hearing was de¬ 
nied, since taxpayers during such pe¬ 
riod did not have the opportunity 
to pay. to which they were entitled 
—Morrison-EInudson Co. v. State 
Board of Equalization, 135 P.2d 927, 
58 Wyo. 600. 

Claim of exemption. 

Wliere the person on whom it is 
sought to impose a penalty filed 
proper returns and claimed in good 
faith to be exempt from the opera¬ 
tion of the statute, and the tax 
commissioner took no Issue on such 
claim and permitted the filing of 
subsequent returns on the same ba¬ 
sis, no penalty should be imposed 
for nonpayment of the taxes up to 
the time the commissioner rejected 
the claim.—^Jewel Tea Co. v. State 
Tax Com'r. 293 N.W, 386, TO N.D. 
229. 

12. Iowa.—^Waukon v. Eisk, 100 N. 
W. 475, 124 Iowa 464. 

37 C.J. p 263 note 19. 

13. Colo.—^Ames v. People, 65 P. 
725, 25 Colo. 508. 

37 C.J. p 263 note 20. 

14. Iowa.—State v. Woodbury 
County, 269 N.W. 449, 322 Iowa 
488. 

Wyo.—^Morrison-Knudson Co. v. 
State Board of Equalization, 135 
P.2d 927, 58 Wyo. 500. 

15. Miss.—^Hamei v. Marlow, 157 
So. 905, 171 Miss. 569, 96 A-E.R. 
924. 

Wyo.—State v. Holly Sugar Corpo¬ 
ration, 116 P.2d 847, 57 Wyo. 

272. 

Interest 

Temporary injunction prohibiting 
state from enforcing chain store li¬ 
cense tax act did not suspend op¬ 
eration of act during pendency of 
action, as respects taxpayer’s liabil- 


ett V. Salt I-ake County, 270 P. 142, 
72 Utah 337, 60 A.U R S67. 

•37 C.J. p 263 note 14. 

I>eiliver 7 daring prohibited hours 
A motor vehicle engaged in trans¬ 
portation of gasoline during prohibit¬ 
ed hours was subject to forfeiture 
by the state notwithstanding all tax¬ 
es due on the gasoline or guarantee 
of payment thereof had been made 
and defendant had not willfully at¬ 
tempted to defraud the state of the 
gasoline tax, since the existence of 
an attempt to defraud is not essential 
but the commission of the reprobat¬ 
ed act is alone required to effect a 
violation of the statute.—State v. 
Cook, App, 13 So 2d 473, affirmed 13 
So.2d 4TS. 203 La 95 
Refusal to collect sales tax 

The operator of general merchan¬ 
dise store who refused to collect 
sales tax from purchasers as required 
by sales tax statute was liable for 
penalty provided by the statute, not¬ 
withstanding he paid to state amount 
of tax due on account of such sales. 
—Tanner v. State, 190 So. 292, 28 
Ala.App. 568, certiorari denied 190 So. 
295, 238 Ala. 269. 

Reuse or counteTfeit of stamps 

Whether sales tax stamps on cig¬ 
arettes, sei 2 ;ed for nonpayment of 
tft-r, were reused or counterfeit is im¬ 
material in proceeding to forfeit cig¬ 
arettes, the important thing being 
that the tax was not paid by the pur¬ 
chase of proper stamps.—Supervisor 
of Public Accounts v. Montreuil, La. 
Apip., 157 So. 783- 
Sale of tobacco to oonsumer 

Sale of unstamped tobacco con¬ 
tainer to consumer by wholesale 
dealer is sale at retail, constituting 
violation of statute, and it is not es¬ 
sential that wholesale dealer should 
know that purchaser is consumer; 
the dealer should use reasonable 
means to ascertain that purchaser is 
not a consumer, and if he does not 
he is liable for the penalty.—State 
V. Crescent Cigar & Tobacco Co., 7 
La.App. 659. 

7, Ala.—McDowell v. Henry, 193 
So. lOS, 23S Ala. 663. 

Gal.—Ukiah Guaranty Co. v. Curr3% 
82 P. 1048, 148 Cal. 256, 


8. Ala—State, on Behalf of Henrj' 
V. State ex rel. Hotel Tutwiler 
Operating Co., 162 So. 365, 230 Ala. 
657. 

9. Wash.—State v. Pacific Tele¬ 
phone & Telegraph Co., 80 P.2d 
7S0, 195 Wash. 244. 

10. Pa —Commonwealth v. Potter, 
28 A 492, 159 Pa. 583. 

Supersedeas bond 

Where national bank appealing 
to the circuit court from an assess¬ 
ment for excise tax made by the 
state tax commission had given a 
supersedeas bond on appeal to the 
circuit court as permitted by stat¬ 
ute, the lawful rate of interest as 
permitted therein governed rather 
than the rate required in event tax 
should become delinquent.—State v. 
First Nat. Bank, 196 So. 114, 239 Ala 
492. 

11. Ky.—^American Tobacco Co. v. 
Commonwealth, 172 S.*W. 1085, 162 
Ky. 716. 

La.—State v. Simmons, App., 183 So. 
69. 

Tenn.—Campbell Oil Co. v. Bates, 
113 S.W.2d 756, 172 Tenn. 632. 

Ko Intent to violate law 
La.—State v. De Soto Wholesale 
Grocery Co., 165 So. 2, 183 La. 
829—State v. Louisiana Stores Co., 
App,, 154 So, 464. 

Wyo.—Morrison-Knudson Co. v. 

State Board of Equalization, 135 P. 
2d 927, 68 Wyo. 500. 

Pending correct assessment 

(1) It has been held that, where 
assessment of privilege tax on con¬ 
tractor was made on basis held to be 
erroneous by the United States su¬ 
preme court, no assessment of cor¬ 
rect amount was ever made, tax as 
assessed was not severable, and no 
opportunity was given to pay entire 
amount and sue for recovery of por¬ 
tion illegally assessed, contractor 
W 9 JS justified in contesting liability 
for tax as assessed, and, until the 
income to serve as the basis for 
taxation was ascertained and taxes 
thereon determined, it would be in¬ 
equitable to allow the collection of 
penalties for nonpayment.—^Dravo 
Contracting Co. v. James, C.C.A.W. 
Va,, 114 F-2d 242, 147 A.L.R. 135. 
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justly due were originally demanded from the tax¬ 
payers^ or that there was no provision in the stat¬ 
ute for the recovery of illegally collected taxes^'^ 
will not relieve a taxpayer from penalties for non¬ 
payment of taxes which were validly imposed. 

A person may not be relieved from a penalty for 
which he is otherwise liable by the fact that the 
occupation or privilege has been unprofitable to 
him,ss or that he acted in the honest belief that he 
was not subject to the license tax,S9 or acted in 
good faith in procuring a wrong license and pay¬ 
ing a wrong tax,20 or that he was delayed in pro¬ 
curing a license through the fault of an employee 
in the license department ,21 or that the expenditures 
to which the license taxes are applied are extrava¬ 
gant.-2 It has been held that in certain circum¬ 
stances penalties provided for failure to pay license 
or privilege taxes promptly should not be imposed 
if the tax is mailed in time but its receipt is de¬ 
layed by conditions beyond the control, and with¬ 
out the fault, of the taxpayer.23 

In accordance with the rules as to the liability 
of employer or employee for a license tax, as dis¬ 
cussed supra § 47, the fact that the person sought 
to be subjected to the penalty is in good faith an 
employee of another, who is licensed, is a good de¬ 
fense where the license or tax is imposed on the 
person owning or conducting a given occupation 


s S5 

or privil^e,*^ but not where the license or tax is 
imposed on the occupation or privilege.26 Wliere 
an ordinance imposes penalties on agents and em¬ 
ployees of merchants who assist in cariydng on 
an imlicensed business, and intent to violate the 
law is not made an essential element, an agent's 
lack of knowledge of his employer’s failure to ob¬ 
tain a license and pa\’ the license tax is no de- 
fense.26 The fact that the penalty accrued dur¬ 
ing receivership does not prevent its collection, al¬ 
though the receiver would be responsible to the 
estate in his custody for his neglect to pay the tax 
from the funds in his possession.^? 

Time of payment. The penalt 3 ^ for delinquent 
payment of a license tax has been held pa^'able when 
the tax is paid.^S 

Payment or tender as halting further liability. 
A proper tender or payment into court of the 
amount of tax and penalty due may relieve the 
taxpayer of liability' for farther penalties.29 Where 
a bill to restrain a forfeiture for nonpa 3 Tnent of 
a license tax contains no allegation that the tax 
imposed is invalid, the pa 3 -ment or tender of the 
tax is a prerequisite of the right to relief.2<J 

§ 65. Enforcement 

a. In general 


ity for interest and attorney's fees 
on final decree upholding validity of 
the act.—State v. Great Atlantic & 
Pacific Tea Co., 183 So. 219, 190 La- 
925, certiorari denied Great Atlan¬ 
tic & Pacific Tea Co. v. State of Lou¬ 
isiana, 59 S.Ct. 108, 305 U.S. 637, 
83 L.Ed. 410. 

16. Wyo.—Morrison-Knudson Co. v. 
State Board of Equalization, 135 
P.2d 927, 58 Wyo. 500. 

Taxpayer charged with knowledge 
Where items on which use taxes 
were due were separable, and tax¬ 
payers were chargeable with knowl¬ 
edge of amount which they should 
have paid and had made no tender 
of the amount due, taxpayers could 
not complain that state board of 
equalization had originally demanded 
more use tax than was due.—Mlorri- 
son-Knudson Co. v. State Board of 
Equalization, supra. 

17. Wyo.—^Morrison-Ejiudson Co. v. 
State Board of Equalization, supra. 

18. Mo.—State v. Rucker, 24 Mo. 
557. 

37 C.J. p 263 note 22. 

19. Miss.—^Brittain v. Robertson, 
83 So. 4, 120 Miss. 684. 

R.I.—State V. Poster, 46 A- 833, 22 
R.L 163, 60 L.R.A. 339. 
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20. Miss.—Gulfport & Mississippi 
Coast Tract. Co. v. Robertson, 92 
So. 231, 129 Miss. 322. 

37 C.J. p 263 note 24. 

21. X.Y,—-Xew York v. 503 Fifth 
Ave. Co.. 153 XY.S. 7, 90 Misc. 277. 

22. N.C.—^Asheville v. Nettles, 80 
S.E, 236, 164 N.C. 315. 

23. Ariz.—General Petroleum Corp. 
of Cal. V. Smith. 157 P.2d 356, 62 
Ariz, 239, 158 A.L.R. 364. 

Failure to mail in time 
Where statute provided that mail¬ 
ing on or before a stated date was 
timely, where employee of distribu¬ 
tor of gasoline, kerosene, and other 
products went to post ofiBce on that 
date for purpose of registering and 
mailing remittance covering license 
tax imposed on distributor, but find¬ 
ing registry window closed, did not 
mail remittance until the following 
day, distributor was liable for pen¬ 
alty.—Texas Co. v. Byer, 174 So. 
80, 179 Miss. 135, appeal dismissed 
57 S.Ct 945, 301 U.S. 670, SI L.Ed. 
1334. 

24L Colo.—^Kimmins v. Montrose, 

151 P. 434, 59 Colo. 578, Ann.Cas. 
1917A 407. 

25. Mo,—Monett v. Hall. 106 S.W. 

579, 138 MO.APP. 91. 

37 C.J. p 263 note 29. 
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26. Kan.—City of Emporia t. Beck¬ 
er, 90 P. 798, 76 Kan. 181. 12 L.R. 
A.,N.S., 946. 

27- U.S—State of California v. His- 
ey. CC.A.Cal., 84 F.2d 802. 

28. Ala.—State, on Behalf of Henry 
V. State ex rel. Hotel Tutwiler 
Operating Co., 162 So. 365, 230 

Ala. 657. 

29- La.—State ex rel. Guaranty 
Bank & Trust Co. v. Downs, 119 
So. 723, 10 La.App. 234. 

Effect on. attorney's commissions 
Attorney, who received delinquent 
license tax list and made demand 
for payment before tender of delin¬ 
quent tax and penalty, was entitled 
to commission although taxpayer 
paid without suit.—State ex rel- 
Guaranty Bank & Trust Co. v. 
Downs, 119 So. 723, 10 La.App. 234- 
Tender held insnfdcient 

Tender of license tax computed 
by taxpayer on gross receipts of 
wrong year was insufficient to stop 
accrual of costs and penalties.— 
State V. Whitehead Motor Co., 156 
So. 228, 180 La. 221. 

30. U.S.—Morenci Copper Co. v. 
Freer, C.C.W.Va., 127 F. 199. 
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b. By criminal prosecution 

c. By distress and sale of property 

a. In General 

Unless otherwise provided by statute, penalties for 
violations of the license laws may be enforced by civil 
actions or proceedings, in which general rules of proce¬ 
dure apply. Under some statutes penalties may be re¬ 
mitted in proper cases. 

Except in so far as controlled by special provi¬ 
sions in the license regulations,^i the rules of law 
which govern the enforcement of penalties in gen¬ 
eral apply to the enforcement of penalties for vio¬ 


lations of the license Iaws.32 Unless a provision 
in the statute or ordinance imposes a particular 
exclusive remedy,the penalty may be enforced 
by a civil action^^ or proceeding ;25 and the general 
rules apply in such actions or proceedings with re¬ 
spect to the pleading,36 venue,37 parties,38 evi¬ 
dence, 33 trial, “^3 instructions,^^ and review.^s 

Abatement or remission of penalty. Unless en¬ 
forcement of the penalty prescribed by law is man¬ 
datory, remission or abatement of the penalty may 
be allowed in certain circumstances,43 as where 


31- Utah.—State Tax Commission v. 
J. & W. Auto Service. 66 P.2d 141, 
92 Utah 123. 

33. Ill,—Chicago V. Gall. 195 III. 
App. 41. 

33- Ala.—Board of Education of 
Jetferson County v. State, 194 So. 
881, 239 Ala. 276. 

Tenn.—Druggist Cases, 3 S.W. 490, 
83 Tenn. 449. 

34. Ark.—Gates v. Hughson, 53 S. 
■W.2d 581. 186 Ark. 348. 

37 C.J. p 263 note 34. 

Assumpsit is proper method of 
collecting a penalty prescribed by 
statute against one liable for ex¬ 
cise taxes for failure to pay and 
make report on which his liability 
can be ascertained, unless statute 
indicates an exclusive remedy.— 
Board of Education of Jefferson I 
County V. State, 194 So. 881, 239 Ala. | 
276. 

35. Pa,—Clauchs v. Pittsburg, 31 
Pa. Super. 331. 

Forfeiture 

A forfeiture proceeding under the 
motor fuel tax statutes is quasi 
criminal in nature and is an in rem 
action, notwithstanding provisions 
therein affording owner of forfeited 
property fair opportunity for hear¬ 
ing in court of competent jurisdic¬ 
tion.—State V. Cook, App., 13 So 2d 
473, affirmed 13 So.2d 478. 203 JjSl. 
95. 

'Gitatioa 

Where a junk dealer’s license is 
not obtained as required by law, the 
correct procedure is for the license 
inspector to issue a citation stating 
that the person has done business 
without first taking out a license, 
which citation requires the person 
doing business to take out a license 
or pay the penalty required by law; 
and, where such a citation is issued, 
the probate judge cannot accept 
money for the state and county li¬ 
cense unless the penalty prescribed 
by the legislature in the license law 
is also paid by the applicant for the 
license.—Burnette v. State, 181 So. 
299, 2S Ala.App. 110, certiorari de¬ 
nied 181 So. 301, 236 Ala. 114. 

30. La.—State v. Cook, App,, 13 So. 


2d 473, affirmed 13 So.2d 478, 203 
La 95. 

37 C.J. p 263 note 36. 
i Bill for isjuitctios. to restrain de- 

1 fendant from doing business in state 
as a gasoline dealer for a period of 
five years for having sold gasoline 
notwithstanding notice of revocation 
of his permit was held sufficient.— 
Hanna v. State ex rel. Rice, 153 So. 
371, 169 Miss. 314. 

Ck>ACltLSi01L 

Concluding the declaration with 
the words “against the form of the 
statute” is proper, and the expres¬ 
sion in the declaration “by force of 
the statute in such cases made and 
provided, an action hath accrued” is 
equivalent to the conclusion “against 
the form of statute.”—Crain v. State, 

2 Yerg., Tenn., 390, 392. 

Baugnage of statute 

The declaration or petition is 
generally sufficient if it substantial¬ 
ly follows the language of the stat¬ 
ute or ordinance.—^Louisiana v. 
Lang, 164 S.W, 641, 181 Mo.App. 
670—37 C.J. p 264 note 40. 

37. Porfeituxe proceeding 
District court of parish where mo¬ 
tor fuel tax statutes were violated 
and motor truck and trailer were 
seized had jurisdiction of proceed¬ 
ings by state to forfeit truck and 
trailer for transportation of gaso¬ 
line on which tax had not been paid, 
although domicile and residence of^ 
owner of truck and trailer were in 
another parish, since proceeding was 
an action in rem and was quasi-cnm- 
inal in nature so that rules applica¬ 
ble to civil matters did not apply.— 
State V, Cook, 13 So.2d 478, 203 La. 
95. 

38. Pa.—Clauchs v. Pittsburg, 31 
Pa-Super. 331. 

37 C.J. p 263 note 37. 

39- La.—State v. Southern Mercan¬ 
tile Co., 157 So. 551, 180 La. 753 
—State V. Wells, 150 So. 848, 178 
La. 114. 

Ohio.—State ex rel. Foster v. Evatt, 
56 N.E.2d 265, 144 Ohio St. 65, 
certiorari denied 65 S.Ct. 1026. 324 
U.S. 878, 89 L.Ed. 1430, rehearing 
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denied 65 S.Ct. 1402, 325 U.S. 894 
89 L.Ed. 2005. 

37 C.J. p 264 note 38. 

Burden of proof 
(1) In general. 

Ill.—^Diogenes v. Department of Fi¬ 
nance, 35 N.E.2d 342, 377 Ill. 15 
La.—Supervisor of Public Accounts 
of Louisiana v. Twelve Cases of 
Smoking Tobacco. App., 172 6o 
364. 

37 C.J. p 264 note 38 [aj. 

I (2) Retailer has burden of prov- 
! ing that tax on manufactured to¬ 
bacco products was paid.—Gates v. 
Hughson, 53 S.W.2d 581, 186 Ark! 
348. 

Presumptions 

(1) Prima facie presumption, de¬ 
clared by statute, that possession of 
taxable cigars, cigarettes, and smok¬ 
ing tobacco is violation of stamp 
tax law is rebuttable and may be 
overcome by satisfactory explanation 
of failure to affix and cancel stamps. 
—State V. Southern Mercantile Co., 
157 So. 551, 180 La. 753. 

(2) Accordingly such presumption 
can be rebutted by lawful owner or 
possessor on producing satisfactory 
evidence that he was innocent of any 
intention to violate law.—Supervisor 
of Public Accounts of Louisiana v. 
Twelve Cases of Smoking Tobacco, 
La.App., 172 So. 364. 

Bvideuce held sufficient 
La.—Supervisor of Public Accounts 
v. Montreuil, App., 157 So. 783. 

40. Pa.—Phcenixville v. Eyricb, 49 
Pa.Super. 331. 

37 C.J. p 264 note 39. 

41. Ark.—Gates v. Hughson, 53 S.W. 
2d 581, 186 Ark. 348. 

42. Ill.—^Diogenes v. Department of 
Finance, 35 N.E.2d 342, 377 Ill 
15. 

Tex.—State v. Schepps, Civ.App., 88 
S.W.2d 88. 

43. Colo.—People v. Texas Co., 275 
P. 896, 85 Colo. 289. 

Payment of taxes 

Penalties may be remitted under 
a statute providing for the remis¬ 
sion of all penalties which accrued 
before a certain date provided the 



53 C.J.S. 


LICENSES 


66 


the delinquency is found excusable^^ or where there 
is no intent to defraud the state of revenue."*^ 
Each case should be decided on its own merits in 
determining whether the penalty should be en¬ 
forced."*® 

Recovery of seised property. Under some stat¬ 
utes possession of property seized for forfeiture or 
confiscation for nonpayment of license or occu¬ 
pation taxes may be recovered by the owner pend¬ 
ing the outcome of the forfeiture proceeding on 
posting of a sufficient bond.'*'^ Where propert}^ has 
been seized by the authorities for forfeiture, one 
who neither owns nor controls nor has any in¬ 
terest in the property may not complain of the 
seizure or recover the property."*® 

Penalties payable to inspectors. Under some 
statutes the penalty is paid by way of compensa¬ 
tion to the inspector who discovers the delinquency 
and effects pa>unent of the unpaid tax in the man¬ 
ner prescribed."*® 

b. By Criminal Prosecution 

Penalties for nonpayment of license taxes may some¬ 
times be enforced by criminal prosecutiorrs. 


The state, and also a municipality when the pow¬ 
er so to do is delegated to it, may enforce penal¬ 
ties for nonpa\mient of license taxes by criminal 
prosecution by indictment or information®® or by a 
proceeding in the nature of such a prosecution.®^ 
The rules which govern indictments and informa¬ 
tions generally apply in such cases,®- as do also the 
rules relating to the burden of proof.®® As a gen¬ 
eral rule, no question of evil intent arises in such 
a prosecution since the essence of the offense con¬ 
sists in engaging in the business or calling without 
a license when one is required by law.®^ 

c. By Distress and Sale of Property 

Under some statutes penalties for nonpayment of 
license taxes may be enforced by sale and distress of 
property. 

Under some statutes and ordinances the penal¬ 
ties for nonpayment of license taxes may be en¬ 
forced by distress and sale of property.®® How¬ 
ever, the property of one person used by another 
imlawfully and without the knowledge or consent 
of the owmer is not subject to distraint for a license 
tax on the person so using it.®® 


I. OFFENSES AGAINST LICENSE OR REGISTRATION LAWS 

§ 66. In General constitutes such an offense depends on the lan- 

Violations of Wcense or registration laws are general- statute or ordinance involved and the clr- 

iy made criminal offenses, and whether particular con- cumstances of the case. 


taxes, for the nonpayment of which 
such penalties accrued, are paid 
within a given time.—State ex rel. 
Oklahoma Tax Commission v. West- 
heimer & Daube, 77 P,2d 1126, 182 
Ofcl. 271. 

44. Ala.—^Board of Education of 
Jefferson County v. State, 194 So. 
881, 239 Ala. 276. 

Discretion not arbitrary 
A statute providing that the tax 
commissioner, if satisfied that the 
delay in payment of the tax was ex¬ 
cusable, may remit all or a portion 
of the penalty places the matter 
within the discretion of the com¬ 
missioner; but such discretion* is 
not arbitrary.—^Jewel Tea Co. v. 
State Tax Com'r, 293 N.W. 386, 70 
:X.D. 229. 

45. La.—State v. Louisiana Stores 
Co., App., 154 So. 464. 

46. Colo.—^People v. Texas Co., 275 
P. 896. 85 Colo. 289. 

Stale claim 

State’s claim for penalties for de¬ 
lay in making payment of motor 
fuel taxes was denied on ground 
that claim was stale where state re¬ 
ceived entire amount of taxes due 
and made no complaint and made 
no demand for payment of penal¬ 
ties until filing of suit more than 


two years after the tax payment,— 
State V. Sinclair Refining Co., 196 So. 
349, 195 La. 288, appeal dismissed 
Sinclair Refining Co. v. State of 
Louisiana, 61 S.Ct. 39. 511 U.S. 609, 
85 L.Ed. 386. 

Excessive demand 

Fact that state board of equaliza¬ 
tion originally demanded more use 
taxes than were due from taxpayers 
did not justify the remission of in¬ 
terest or penalty on the amount sub¬ 
sequently found to be due.—Morri- 
son-Rnudson Co. v. State Board of 
Equalization, 135 P..2d 927, 68 Wyo. 
500. 

47- S.C.—Saleeby v. Query, 5 S.K2d 
577, 192 S.C. 120. 

Pending criminal prosecution 

The circuit judge did not err in 
requiring tax commissioners who 
had seized boxes of cigars to deliver 
them to a person other than owner, 
although owner had posted bond for 
their return, where criminal war¬ 
rants were pending against owner 
and his salesman for reusing stamps 
denoting payment of tax on cigars 
previously taken from boxes and for 
possessing for sale cigars on which 
used stamps were affixed, and effect 
of judge’s order was merely to hold 
in abeyance return of cigars to owm- 
er until disposition of the criminal 
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prosecutions.—Saleeby v. Query, su¬ 
pra. 

48- La.—Supervisor of Public Ac¬ 
counts of Louisiana v. Twelve 
Cases of Smoking Tobacco, App., 
172 So. 364. 

49. Ala.—McXeel v. Stiles, 139 So. 
219, 224 Ala. 181. 

50. Colo.—Ames * v. People, 55 P. 
725, 25 Colo. 508. 

Pa.—Nevins, Inc. v. State Board of 
Pharmacy. Com.PI., 51 Dauph.Co. 
264. 

37 C.J. p 264 note 43. 

5L Va.—Postal Tel.-Cable Co. v. 
Charlottesville, 101 S.E, 357, 126 
Va. SOO. 

37 C.J. p 264 note 44. 

52. Conn.—State v. Tyrrell, 47 A 
6S6, 73 Conn. 407. 

37 C.J. p 261 note 46. 

53. N.J.—^Atlantic City v. Turner, 
51 A. 691, 67 N.J.Law 620. 

37 C.J. p 264 note 47. 

54. Mass.—Commonwealth v. Lav- 
ery, 73 N.E. SS4. 188 Mass. 13. 

37 C.J. p 264 note 48. 

55- N.C.—Cowles v. Brittain, 9 N. 
C. 204, 

37 C.J. p 264 note 50. 

56. Ohio.—^Haas v. Remick, 31 Ohio 
Cir.Ct. 691, 13 Ohio Cir.Ct,N.S., • 
L ' 
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Under most, if not all, of the license or regis¬ 
tration statutes or ordinances the engaging in an 
occupation or business or exercising a privilege 
for which a license, registration, or tax is required, 
in violation of such laws, constitutes a criminal 

offense,5' usually a misdemeanor,and sometimes 

a felony.59 Engaging in business without a license 
as required by stature or ordinance does not con> 
stitute a criminal offense where the statute or ordi¬ 
nance does not make it such^^ except where such 


violation is made an offense by another statute as 
being in violation of a law of the state.®^ 

Whether there has been a violation of a license 
or registration law depends on the language of the 
statute or ordinance and the circumstances of the 
case, and the courts are frequently called on to 
decide whether certain conduct constitutes a viola¬ 
tion of a particular law ,®2 such as a law prohibit¬ 
ing or declaring it a crime to engage without a li¬ 
cense in plumbing operations,hoisting or rig 


57. Ala,—Town of Guntersville v, j 
Wright, 135 So. 634, 223 Ala. 340 i 
—Burnette v. State. ISl So. 209, i 
2S Ala.App. 110. certiorari denied 
181 So. 301. 236 Ala. Ill- i 

Ariz.—City of Phoenix v. State ex. 
reL Conway, 85 P.2d 56, 53 Ariz. j 

28. I 

Ark.—City of Blythe\ille v. Webb. 

290 S.W. 5S9, 172 Ark ST4. 

Cal.—People v. Henry, 21 P 2d 672, 
ISl CalApp. S2. 

Ill,—People V. Player, 36 N.E.2d 729, 
377 III. 417. 

Kan.—State v. Snell. 291 P. 737, 131 
Kan. 370. 

■^hch .—Miller V. Michigan State Ap¬ 
ple Commission, 296 N.W. 245, 296 
Mich, 248. 

Minn.—State v. Golden, 12 X.W.2d 
617, 216 Minn. 97—City of Roches¬ 
ter V. Bemel, 233 X.Vr. 862, 181 
Minn. 596. 

X-T.—People, on Complaint of Mil¬ 
ler, V. Anderson, IS X.T.S 2d 831, 
173 Misc. 657—People v. Marlowe, 
203 X.T.S. 474. 40 X.T.Cr. 448. 
Ohio.—Jamison v. Stout, 14 Ohio 
Supp. Tl. 

Pa.— Commonwealth v. Evajis, 28 A. 
2d 731. 150 Pa.Super. 477—Cusu- 
mano v. City of Philadelphia, 3i 
Pa.Dist. & Co. 597. 

R.I. —State V. Foster, 46 A- 833. 22 
R.I. 163, 50 L..R.A- 339. 

Tenn.—^I jOvc v. State, 64 S.W.2d 195, 
166 Tenn. 619. 

Tex.—^Bizzelle v. State, 116 S.W.2d 
3S5. 134 Tex.Cr. 467—Worbes v. 
State, 71 S.W.2d 872. 126 TexCr. 
379 —^Henry v. State, 260 S.W. 190, 
97 TexCr. 67. 

Va.—Cole V. Commonwealth, 193 S. 
E. 517, 169 Va. 868. 

Wyo.—State v. Butler, 278 P- 563, 
40 Wyo. 404. 

37 C.J. P 264 note 55—62 C.J. p 886 
notes 5-9. 

OrdinaxLces constmed 
Mo.—City of St. Louis v. Bouckaert, 
185 S.W,2d SS6. 

Pa„—Commonwealth v. Kaskey, 
Quar.Sess., 34 Luz-Leg.Reg. 93. 

The pnrpos® of such statutes is 
to protect the public.—State v. Cant¬ 
well, S A-2d 533, 126 Conn. 1, re-! 
versed on other grounds Cantwell v. I 
State of Connecticut, 60 S.Ct. 900, | 


310 U.S. 296. 84 L.Ed. 1213. 128 A. 
L.R. 1352. 

58. Ark—City of Blytheville v. 

Webb, 290 SW. 589, 172 Ark. 874. 
Mieh.—Miller v. Michigan State Ap¬ 
ple Commission, 296 X.W. 245, 29$ 
Mich. 24S. 

Ohio.—Jamison v. Stout, 14 Ohio 
Supp. 71. 

Pa.—Cusumano v. City of Philadel¬ 
phia, 37 Pa.Dist. & Co. 597. 

Tenn.—Love v. State, 64 S.W 2d 195, 

I 166 Tenn. 619. 

' Tex.—Henry v. State, 260 S.W. 190, 
f 97 Tex.Cr. 67. 

Utah—State v. Mason, 78 P.2d 920, 
94 Utah 501, 117 A.L R. 330. 

: Wyo.—State v. Butler, 278 F. 563, 

I 40 TTyo. 404. 

I 37 C.J. p 265 note 56. 

I 59. Tex —^’orbes v. State, 71 S.W. 
2d 872, 126 TexCr. 379. 

i 60. X.C.—State V. Morrison, 185 S. 

E. 674, 210 X.C. 117. 

Pa.—Cusumano v. City of Philadel¬ 
phia, 37 Pa.Dist. & Co. 597. 

37 C.J. p 265 note 57. 

6L Cal.—Ex parte Bagshaw, 93 P. 

864. 152 Cal. 701. 

37 C.J. p 265 note 58. 

62. Ark.—Morris v. State, 132 S.W. 

2d 798, 199 Ark. 103. 

Cal.—Payne v. De Vaughn, 246 P. 

1069, 77 CaLApp. 399. 

Conn.—State v. Cantwell, 8 A.2d 
533, 126 Conn. 1, reversed on other 
gprounds Cantwell v. State of Con¬ 
necticut, 60 S.Ct. 900, 310 U.S. 
296, 84 L.Ed. 1213, 128 AL.R. 1352. 
Ga.—Thomas v. City of Atlanta, 1 
S.E 2d 598. 59 Ga.App. 520. 

Hawaii.—Territory v. Teshita, 27 
Hawaii 587. 

Ill.—People V. Player, 36 N.E.5d 729, 
377 Ill. 417. 

Iowa.—State, for Use and Benefit of 
Sioux City V. Harrington, 296 X. 
W, 221, 229 Iowa 1092. 

La.—State v. Terrill, 124 So. 673, 169 
La. 144. 

Minn.—State v. Kenny Boiler & Mfg. 
Co.. 279 X.W. 407, 262 Minn. 605 
—Luzier Special Formula Labora¬ 
tories V. Minnesota State Board of 
Hairdressing & Beauty Culture 
Examiners, 24S N.W. 664, 189 

Minn. 151. 


X.J.—^Benesh v. Wolf, 176 A. 109, 114 
X.J.Law 127. 

X.Y.—People v. De Valdor, 254 X.T. 
S. 116, 234 App.Div. 50—^People v. 
Marlowe, 203 X.T.S. 474, 40 X.T.Cr. 
448. 

Pa.—^Borough of Kutztown v. Bern¬ 
stein, Quar.Sess., 35 Berks Co. 83, 
34 Mun.L.R. 108—Commonwealth 

V. Mast, Quar.Sess., 53 Montg.Co. 
233, 29 Mun.L R. 57, 51 Tork Leg. 
Rec. 126—Commonwealth v. An¬ 
derson Co., 86 Pittsb.LegJ. 502— 
Commonwealth v. Powers Co., 86 
Pittsb.Leg.J. 454. 

S.C.—City of Beaufort v. Aman, 185 
S.E. 33, 180 S.C. 127. 

Tenn.—Sells v. State, 31 S.W.2d 969, 
161 Tenn. 341. 

Tex— Bizzelle v. State, 116 S.W.2d 
385, 134 Tex.Cr. 467—^Henry v. 

State, 260 S.W. 190, 97 TexCr. 67. 
Utah.—State v. Mason, 78 P.2d 920, 
94 Utah 501, 117 A.L.R. 330. 
Wash.—State v. Dillon, 62 P.2d 38. 
188 Wash. 265. 

Wis—^Kugler v. City of Milwaukee, 
242 X.W. 481, 208 Wis. 251. 
Failure to make return 

(1) Intent has been held not to 
be an element of the offense of fail¬ 
ure to make the return required by 
the occupation tax act.—^People v. 
Player, 36 X.E.2d 729, 377 IlL 417. 

(2) However, there was some ear¬ 
lier authority to the contrary.— 
People V. De Met, 16 X.E.2d 133, 
296 IlLApp. 215. 

Practice in coUectiiig is not 
controlling in determining whether 
accused violated statute requiring 
payment of cigarette tax on sale to 
consumer.—State v, Lagomarcino- 
Grupe Co., 223 X.W. 612, 207 Iowa 
621. 

Single act 

A single act of embalming Is 
sufficient to constitute a violation of 
a statute requiring a license for the 
“practice** of embalming.—State v. 
Blackwell, 13 S.E.2d 432, 196 S.C. 
313. 

63. Colo.—^Evans v. City and Coun¬ 
ty of Denver, 247 P. 173, 79 Colo. 
533, 

Iowa.—State, for Use and Benefit of 
Sioux City, v. Harrington, 296 N. 

W. 221, 229 Iowa 1092, 
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ging,®'^ junk dealing,®5 dealing in secondhand ar¬ 
ticles,®® the sale or distribution of gasoline®^ or 
the sale of tobacco,®® or in the operation of an em¬ 
ployment agency for gain or profit,of a public 
dance house,of fruit stands,of a laundry,"^ 
or of a beauty parlor,”^® or in the practice of em¬ 
balming.’^^ .Other cases have considered whether 
there have been violations of statutes or ordinanc¬ 
es prohibiting any unlicensed or unregistered per¬ 
son from acting in the capacity of a motor dftrrier 
transportation agent,engaging in the business of 
giving bail in criminal cases,'^® practicing profes¬ 
sional engineering,’^'^ engaging in the business of 
bill posting and distributing,7® engaging in the busi¬ 
ness of reselling tickets to public amusements,79 or 
prohibiting persons without a license to hold pa¬ 
rades or processions,®® give a theatrical perform¬ 
ance,®^ exhibit a moving picture show,®^ operate 


a carrousel,®® or give other exhibitions to which 
admission is obtained by the payment of money 
of statutes or ordinances imposing a license or oc¬ 
cupation tax on dealers in lumber,®® on the sale 
of cigarettes by dealer to consumer,®® or on the 
sale or use of motor vehicle fuels,®" or on engag¬ 
ing in the business of procuring labor for employ¬ 
ment in another state;®® and of statutes or ordi¬ 
nances prohibiting the manufacture or bottling of 
soft drinks within city limits,®® the transportation 
of motor fuel under false billing or manifest,®® 
the falsification of reports as to the amount of mo¬ 
tor fuel used,®^ the delivery of material for indus¬ 
trial homework to one lacking a homemaker^s cer¬ 
tificate,®® or the unauthorized solicitation of funds 
for an unregistered organization.®® 

Mere preparation to engage in, or carry on, a 
business in violation of an ordinance is not suffi- 


Minn.—State v. Gottstein, 288 N.W.; 

221, 206 Minn. 246, 125 A.L R. 715.' 
Pa.—Commonwealth v. Leswing, 5 
A.2(i 809, 135 Fa.Super. 4S5-«—Com¬ 
monwealth V. Haupt, 9 Pa.Dist. & 
Co. 107. 18 Berks Co. 220, 75 Pittsb. 
Leg.J. 561. 40 York Leg.Rec. 102. 
nnmhiug and heating’ contracting 
The statute imposing criminal lia¬ 
bility on those who have not been li¬ 
censed to carry on the business of 
“plumbing and heating contracting” 
and who practice or offer to practice 
or carry on “said business” does not 
apply to a journeyman plumber who 
is not one who is engaged in the 
business of “plumbing and heating 
contracting.”—State v. Ingle, 199 S. 
E. 10, 214 N.C. 276. 

64. N.T.—People v. Olsen, 32 N.Y.S. 
2d 63. 

65. Minn.—City of Rochester v, Be- 
mel, 233 N.W. 862, 181 Minn. 596. 

Pa.—Commonwealth v. Smith, 36 
Mon.L.R. 114, 90 Pittsb.Leg.J. 18. 

66. N.Y.—People v. Rudolph Wur- 
litzer Co., 26 N.E.2d 976, 282 N.Y, 
457. 

87. Ark.—City of Blytheville v. 
Webb, 290 S.W. 589, 172 Ark. 874. 

68. Tenn.—^Love v. State, 64 S.W.2d 
195, 166 Tenn. 619, 

69. Mich.—^People v. Goulding, 266 
N.W. 378, 275 Mich. 353. 

70. lacideiital acts 

Although city ordinance prohibit¬ 
ing unlicensed public dance house 
cannot be evaded by appearing to 
carry on some other business as 
mere subterfuge, proprietor of res¬ 
taurant and confectionery, who had 
place to dance free of charge as in¬ 
cident to real business, was not 
guilty of keeping public dance house 
without license.—City of St. Joseph 
V. Safris, 282 S.W. 1032, 221 Mo.App. 
547. 


71. Ala.—Hill Grocery Co. v. State,’ 
159 So. 269, 26 Ala.App. 302. 

72. N.Y.—People v. Bene, 43 N.E-2d 
61, 2SS N.Y. 318. 

73. N.Y.—People v. Cohen, 8 N.Y.S. 
2d 70, 255 App.Div. 4S5. 

74. S.C.—State v. Blackwell, 13 S. 
E.2d 433, 196 S.C. 313. 

75. Cal.—People v. Henry, 21 P.2d 
672, 131 Cal.App. 82. 

76. Ill,—People v. Kelly, 1 N.B.2d 
552, 285 I11.APP. 57. 

77. Wyo,—State v. Butler, 278 P. 
563, 40 Wyo. 404. 

78- N.Y.—City of Rochester v. Parr, 
1 N.Y.S,2d 771, 165 Misc. 182. 

79. Mass.—Commonwealth v. Sov- 
rensky, 169 N.E. 418, 269 Mass. 
460. 

80l U.S.—Cox V. State of New 
Hampshire, N.H., 61 S.Ct. 762, 312 
U.S. 569, 85 L..Ed. 1549. 133 A.L R 
396. 

81. Mass.—Commonwealth v. Mc- 
Gann, 100 N.E. 355, 213 Mass. 213. 

62 C.J. p 886 note 5. 

82. Mich.—Lansing v. Brown, 137 N. 
W. 535, 172 Mich. 50. 

62 C.J. p 886 note 6. 

83. N.Y.—People v. Hovell, 180 N. 
Y.S. 255, 109 Misc. 510. 

84. Mass.—Commonwealth v. 

Twitchell, 4 Cush. 74. 

85- Ala.—^Nash v. State. 110 So. 797, 
21 Ala.App. 613. 

86- Iowa.—State v. Lagomarcino- 
Grupe Co., 223 N.W. 512, 207 Iowa 
621. 

CSLgarettes not for sale 
The purchase of cigarettes outside 
city for private household consump¬ 
tion and not for resale and the 
bringing of them into the city does 
not constitute a violation of the lo- 
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I cal law levjung a tax on every sale 
of cigarettes at retail.—^People, on 
I Complaint of Miller v. Anderson, 18 
N.Y.S.2d 831, 173 Misc. 657. 

Who Is dealer 

(1) Accused who had in his pos- 
j session on public highway in citj’ 
j cartons containing packages of ciga- 
I rettes which did not have affixed 

thereto stamps evidencing payment 
of tax imposed on sales of cigarettes 
in city by local law of the city, and 
who purchased the cigarettes in an 
adjoining state and intended to dis¬ 
pose of them in city for a consid¬ 
eration but without profit to him¬ 
self, was a dealer in cigarettes, and 
was subject to prosecution for viola¬ 
tion of the local law.—People v Gre¬ 
co, 16 N.Y.S.2d 3,85. 

(2) Messenger boy who purchas¬ 
ed cigarettes outside of city for fel¬ 
low employees was held not a deal¬ 
er in cigarettes, even though he re¬ 
tained a small profit on the transac¬ 
tion.—People, on Complaint of Wil¬ 
son V. Mulcahey, 18 N.Y.S.2d 392. 
87- Kan.—State v. Snell, 291 P. 737, 

131 Kam 370. 

88. N.C.—State v. Lowe, 122 S.E. 
372, 187 N.C. 524. 

Va.—Cole V. Commonwealth, 193 S. 

E. 517, 169 Va. 868. 

83. Ala.—Barrow v. City of Besse¬ 
mer, ‘138 So. 553, 224 Ala. 48. 

90. Tex.—^Worbes v. State. 71 S.W. 
2d 872. 126 Tex.Cr. 379. 

91. Tex,—Eloodwortb v. State, 139 

S.W.2d 578. 139 Tex.Cr. 191— 

Lightfoot V. State, 80 S.W.2d 984, 
128 Tex.Cr. 281. 

912. N.Y.—^People ex inf. Miller v. 
Famous Infants Knitwear Corpora¬ 
tion, 18 N.Y.S.2d 167, 172 Misc. 842. 

93- Pa.—Commonwealth v. Evans, 
28 A.3d 731, 150 Pa-Super. 477. 
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cient to warrant a conviction for engaging in, or 
carrying on, a business to do which a license is 
required.^^ Ordinarily it is not an element of the 
offense that the business or occupation in question 
be accused’s exclusive business or occupation.^® 

Single or continuous acts. Although, under some 
circumstances, a single act pertaining to a given 
business or occupation, without a license, may be 
sufficient to constitute an offense within the con¬ 
templation of the statute or ordinance,^6 as a gen¬ 
eral rule a single act pertaining to a particular 
business is not, when done without a license, en¬ 
gaging in, or carrj’ing on, such business so as to 
constitute an offense it is only repeated and con¬ 
tinuous acts that constitute the offense.98 Carry¬ 
ing on a business without a license is a single of¬ 
fense, no matter how long continued, and the de¬ 
linquent cannot be prosecuted and punished con¬ 
tinuously as for separate and distinct offenses un¬ 
til he takes out the license^^ unless the provisions 
of the statute or ordinance are to that effect.^ 

Compensation or profit as element. "WTiere the 
gist of the offense is engaging, without a license, 
in a given occupation for hire or profit, the of¬ 
fense is committed onh' where such occupation is 
engaged in for compensation or profit, either di¬ 
rectly or indirectly,2 and not where it is engaged in 
without intent to derive any profit therefrom.^ 
Where, however, the element of compensation or 
profit does not enter into the offense, a person may 
be guilty notwithstanding he has received no com¬ 
pensation or profit from his occupation or activity.^ 


Failure to register. A failure of a licensee to 
register within the time required by statute or or¬ 
dinance may constitute an offense,^ and a person 
may be guilty of this offense notwithstanding he 
has paid the license tax.6 

§ 67. Persons Responsible 

An unlicensed person who employs another unli¬ 
censed person to engage In a business or perform acts 
for v^ich a license is required may be prosecuted for 
violating the license law; and the agent performing the 
prohibited acts without a license may be prosecuted ex¬ 
cept where the license or tax is imposed solely on the 
owner or conductor of the business. 

Subject to any valid defenses, as discussed in¬ 
fra § 68, any person vrho, without taking out a li¬ 
cense, employs another unlicensed person to en¬ 
gage as his agent in a business for which a license 
is required,*^ or who employs an unlicensed person 
to do an act for which such person is required to be 
licensed,® may be prosecuted for a violation of the 
act or ordinance requiring the license. It has been 
held, however, that one w^ho conducts a business 
through a licensed employee is not guilty of vio¬ 
lating a law requiring a license for the operation 
of such a business.^ A member of a partnership 
has been held to be personally liable for a viola¬ 
tion of the license laws by his copartner in the 
course of partnership business.^® 

Liability of agents or employees. An agent or 
employee may be convicted for engaging in a busi¬ 
ness or occupation without a license, as required 
by law,^^ as where he engages in a business for 
which his principal has not taken out a license, 12- 


94, Ala.—Bessemer v. Dickens, 43 
So. 21, 149 Ala. 323. 

95. Tex-—Robbins v. State, 123 S. 
W. 695. 57 Tex.Cr. 462. 

37 CJr, p 265 note 60. 

96- Mass.—Commonwealth v. Sov- 
rensky, 169 N.R 418, 269 Mass. 
460. 

37 CJ. p 265 note 62. 

97. 2^.Y.—City of Rochester v. Parr, 
1 N.T.S.2d 771, 165 Misc. 182. 

S.C.—CJOrpTis Jails guoted In. Pee Dee 
Chair Co. v. City of Camden, 162 
S.E. 771, 772, 165 S.C. 86. 

37 C.J. P 265 note 63. 

98. S.C.—CJorpas Jtiris quoted in 
Pee Dee Chair Co. v. City of Cam¬ 
den. 162 S.B. 771, 772, 165 S.C. 86. 

37 C.J. P 265 note 64. 

99. Ala.—^Nashville, C. & St. L. B. 
Co. V. City of Attalla, 24 So. 450, 
118 Ala. 362. 

1. S.C.—In re Jager, 7 S,E- 605, 29 
S.C. 43S. 

37 C.J. p 365 note 66. 


2. Mich.—People v. Goulding, 266 
X.W. 378. 275 Mich, 353. 

37 C.J. p 265 note 68. 

3. Ohio.—Silverton v. Davis, 30 
Ohio Cir.Ct. 523. 10 Ohio Cir.Ct., 
N.S.. 60. 

37 C.J. p 265 note 69. 

4. N.T.—People V, Greco, 16 N.Y.S. 
2d 385. 

5. C.—State V. Blackwell, 13 S.E.2d 
433, 196 S.C. 313. 

37 C.J. p 265 note 70. 

5. Ga.—McGhee v. State, 17 S.E. 
276, 92 Ga, 21. 

37 C.J. p 266 note 71. 

6. Ga.—McGhee v. State, 17 S.E. 
276, 92 Ga. 21. 

37 C.J. p 266 note 72. 

7. Ala.—^Perkins v. State, 9 So. 536, 
92 Ala. 66. 

Ky.—^Hays v. Commonwealth, 55 S. 
W. 425, 107 Ky. 655. 21 Ky.D. 1418. 

8. D.C.—Smoot V. District of Co¬ 
lumbia, 23 App.D.C. 266. 

37 C.J. p 266 note 77. 

9. U.S,—Pavlis V. Jackson, C.C.A. 
Fla., 131 P.2d 362, certiorari de- 
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nied 63 S.Ct. 761, 318 U.S. 769, 87 
Lf.Ed. 1140. 

10. Del.—State v. Checkver, 96 A 
202, 29 Del. 30. 

11. Ala.—Edgil v. City of Carbon 
Hill, 108 So. 355, 214 Ala. 532. 

N.J.—^Reidler v. Borough of Rock- 
away, 128 A. 851, 3 N.J.Misc. 493. 
Or.—State v. Rubenstein, 228 P. 918,. 

112 Or. 179. 

37 C.J. p 266 note 79. 

Flomher’s apprentice 
Plumber's apprentice working as 
journeyman was guilty of violating^ 
ordinance requiring certificate, al¬ 
though employer caused violation by 
failure to supervise.—Evans v. City 
and Coimty of Denver, 247 P. 173, 
79 Colo. 533. 

12. Ala.—^Edgil v. City of Carbon 
Hill. 108 So. 355, 214 Ala. 532. 

N.J.—^Reidler v. Borough of Rocka- 
way, 128 A. 851, 3 N.J.Misc, 493. 

Or.—State v. Rubenstein, 2^ P. 918, 
112 Or. 179. 

37 C.J. p 266 note 80—42 C.J. P 1397' 
note 46. 
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and this rule applies even though such agent has no 
pecuniary interest in the businesses However, 
where the license, tax, or duty is imposed on the 
owner or conductor of the business or occupation 
and not on the business or occupation itself, an 
agent or employee of the owner is not liable to 
prosecution for not procuring a license or paying 
the t 2 iX.M Under a statute in effect so providing, 
an officer of a corporation wffio makes a false re¬ 
turn is liable to prosecution,^^ 

^ 68, Defenses 

A criminal prosecution for a violation of the license 
jaws is subject to ail valid defenses. 

A criminal prosecution for a violation of the 
license laws is subject to any valid defenses that 
may be available to accused.t^ It is no defense to 
a prosecution for conducting a business or occupa¬ 
tion without a license that accused has a license for 
another business or occupation distinctly different 
in character,^'^ or, where the license is required 
to be issued by the state, that he has a municipal 
license nor is it a defense that the business was 
carried on under a guise or trade name,t9 or that, 
except for the absence of a license, the business 
has been conducted strictly in accordance with the 
law,20 or that a license has been taken out and 


§ 69 

paid for where the prosecution is for acts done pri¬ 
or to the actual issue of the license^! even where 
the license was antedated so as to cover the unli¬ 
censed period,22 or that the tax had been tendered 
after the penalty had attached,23 or that the license 
officer had proceeded on a wrong basis in deter¬ 
mining the amount to be paidj^-* or that, by agree¬ 
ment with the authorities, the taxpayer paid less 
than vas required by law.^S The fact that ac¬ 
cused had applied for the requisite license, tendered 
the fee, and had been refused a license constitutes 
no defense to a criminal prosecution for acting 
without a licensees unless the license authorities 
declined to issue a license on the ground that none 
was required ;2'*' and it is likewise no defense to 
show that an application for a license would have 
been imavailing.23 Nevertheless it has been held 
to be a good defense that the tax demanded was 
illegal29 or that no board had been appointed or 
provision made for issuing a license.^O In the 
prosecution of a corporation for engaging in a busi¬ 
ness without an occupation license, it is no defense 
that in engaging in such business accused exceed¬ 
ed its corporate powers.^t 

§ 69, Criminal Prosecution 

A criminal prosecution for violation of a license law 


13. Ala.—Dentler v. State, 20 So. 
592, 112 Ala. 70—^Abel v. State, 8 
So. 760, 90 Ala. 631. 

14. N.T.—People v. Siemon, 38 N.T. 
S.2d 280, 265 App.Div. 885—^People 
V. Cohen. 38 N.T.S,2d 276, 265 App. 
Div. 884—^People v, Gottesman, 38 
N.Y,S.2d 227, 265 App.Div. 884. 

37 C.J. p 266 note 82. 

3 ?ael distributors 

Manager and principal officer of 
corporation engaged in distributing 
liQuid fuel were not subject to crim¬ 
inal prosecution based on failure of 
corporation to report sales and pay 
excise tax.—State v. Lyon, 27 P.2d 
131, 175 Wash. 199. 

Jffnnicipal officers 

The officers of a municipality 
which engages in an industrial pur¬ 
suit, business, or enterprise so as 
to subject municipality to tax on its 
products, income, or service cannot 
be incarcerated for failure to pay 
license or tax.—City of Phoenix v. 
State ex rel. Conway, 85 P.2d 56, 53 
Ariz. 28. 

15. Pa.—Commonwealth v. Hendler, 
19 Pa.Dist. & Co. 296. 

Officer “charged*’ with duty 
, The conviction of the president of 
an oil corporation who assumed the 
task of making a return of liquid 
fuels purchased by corporation with¬ 
in the state as required by statute 


which provided for punishment of on 
officer of a corporation who, being 
'‘charged” with duty of making such 
return, made it falsely was author¬ 
ized notwithstanding statute did not 
specify what officer of corporation 
was “charged” with the duty.—Com¬ 
monwealth V. Gahagan, 193 A- 406, 
127 Pa.Super. 425. 

16- Tex.—Axtell v. State. 216 S.W. 

394, 86 Tex.Cr. 264. 

37 C.J. p 266 note 83. 

facts not coisLStitiitlng defense 

(1) Fact that one advertising him¬ 
self as a certiSed public accountant 
did not state in his advertisement 
that he was such certified public ac¬ 
countant of the state was no de¬ 
fense.—^Henry v. State, 260 S.W. 190, 
97 Tex.Cr. 67. 

(2) Other facts,—City of Portland 
V. Traynor, 183 P. 933, 94 Or. 418, 
6 A.L.R. 1410—37 C.J. p 266 note S3 
Caj. 

17. Cal,—People v. Jarvis, 27 P.2d 
77, 135 CaLApp. 288, certiorari de¬ 
nied Jarvis v. People of State of 
California, 54 S.Ct. 527, 291 XJ.S. 
648, 78 L.Ed, 1044. 

Vt.—^State V. Stone, 6 Vt. 295. 

18. Md-—Weber v. State, 81 A. 606, 
116 Md. 402. 

IS. Tex.—^Judge Lynch Internation¬ 
al Book & Publishing Co. v. State, 
208 S.W. 526. 84 Tex.Cr. 459. 
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20- Ill.—City of Chicago v. Ar- 
buckle Bros., 176 N.E, 761, 344 HI. 
597. 

21. Ala.—Elsberry v. State, 52 Ala. 

8 . 

Mont.—State v. Raymond, 29 P. 732, 
12 Mont. 226. 

22. Mont.—State v. Raymond, su¬ 
pra. 

23. Ark.—^Arkansas Public Utilities 
Co. V. Heber Springs, 235 S.W. 999, 
151 Ark. 249. 

S4. Ta.—Armour v. Commonwealth, 
79 S.E. 328, 115 Va. 312. 

25. Ark.—^Riggs v. City of Hot 
Springs, 26 S.W.2d 70. 181 Ark. 
377. 

26- Mass.—Commonwealth v. Mc¬ 
Carthy, 114 N.E. 287. 225 Mass. 
192. 

37 C.J. p 267 note 9L 

2!7. X.T.—^People v. Bates, 198 N. 
Y.S. 440. 

28. U.S.—U. S. V. Slobodkin, D.C. 
Mass., 48 RSupp. 913. 

29. Mo.—^Ex parte Tarling, 241 S. 
W. 929. 

30. Tex.—^Mitchell v. Dixon, 168 S. 
W.2d 654. 140 Tex. 520—^Brown 
V. State, 167 S.W. 348, 74 Tex.Cr. 
108. 

31- Ky.—^U. S. fidelity & Guaranty 
Co. V. Commonwealth, 118 S-W. 
1000. 133 Ky. 740- 
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§ 69 

win lie ORly wfiere the accutecTe conduct comes within 
the condemnation of the statute or ordinance sought to 
be enforced; and In a proper case a tisreatened prosecu¬ 
tion may be enjoined. 

A criminal prosecution and conviction for vio¬ 
lation of a law requiring a license or imposing an 
occupation or privilege tax will lie where, 22 and 
only where, 23 accused’s conduct comes within the 
condemnation of the statute or ordinance sought to 
be enforced. The question of what court fias ju¬ 
risdiction of such a prosecution is determined by 
the statutes.2^ 

Injunctions, Threatened prosecutions for fail¬ 
ure to obtain a license or pay a license tax may 
be enjoined where facts exist which bring the case 
within some recognized head of equity jurisdic¬ 
tion but it has also been held that an injunc¬ 
tion to enjoin threatened prosecutions will not lie 
except w'here it is auxiliary to the protection of 
property rights,26 


53 C.J.S. 

§ 70. -Indictment, Information, or Com¬ 

plaint 

a. In general 

b. Particular allegations 

c. Issues, proof, and variance 

a. In (xeneral 

In accordance with the rules governing indictments 
and informations generally, the indictment or information 
In a prosecution for violation of licensing laws must al¬ 
lege all the facts essential to constitute the particular 
offense charged. 

The general rules relating to the form and suffi¬ 
ciency of indictments or informations or complaints 
apply to indictments, informations, or complaints 
for violations of the license laws.27 Such an in¬ 
dictment or information must allege all the facts 
essential to constitute the particular violation or of¬ 
fense with which accused is charged^® and be suf¬ 
ficiently definite and specific to give fair notice to 


32. Pa»—Commonwealth v. Leswinff, 
5 A.Cd S09, 1S5 Pa.Super. 4So. 

Defective ordinance 

Where city ordinance varied from 
statute in respect of machinery for 
issuance and revocation of licenses 
for house to house canvassing, and 
to that extent may have been defec¬ 
tive, accused who did not apply for 
permit, and was not misled by the 
variance, and who elected to ignore 
ordinance, could not complain in 
prosecution for violating ordinance 
that procedural provisions thereof 
did not parallel the statute.—People 
V. Passafume, 22 N.T.S.2d 785. 

33. Pa.—City of Pittsburgh v. Kjane, 
14 A.2d 887, 141 Pa.Super. 44. 

3^ Mo.—City of St, Xiouis v. Bouck- 
aert. App.. 185 S.W.2d 8S6—State 
ex rel. and to Use of Bouckaert 
Bros. V. Mathews, App., 162 S.W.2d 
352. 

37 CJ". p 267 note 98. 

35. Ga,—City of Macon v. Samples, 
145 S.E. 57, 167 Ga. 150. 

Ky.—City of Mayfield v, Reed, 127 
S.W.2d 847, 278 Ky. S, 

21 C.J. p 76 note 27 [cj. 

36. Tex.—Sheppard v. Owl Refining 
Co., Civ.App., 68 S,W-2d 1101. 

37. X.J.—Dziatkiewicz v. Town of 
Maplewood, 178 A. 205, 115 N.J. 
Law 37. 

Tex.—^De Santiego v. State, 176 S- 
W.2d 175, 146 Tex.Cr. 894. 

37 C.J. p 267 note 5. 

Indictments, informations or oonu 
plaints held sufficient 

(1) Generally. 

Ala.—Miller v. aty of Huntsville. 

100 So. 78, 19 Ala.App. 656. 

Mo.—City of El Dorado Springs v. 
HighfiU. 188 S.W. 68, 268 Mo. 601. 


OkL—Whitson v. State, 292 P. 673, 
48 Okl.Cr. 391. 

<2) As not duplicitous.—City of 
Sheridan v. Litman, 228 F. 628, 32 
Wyo. 14. 

An “accusation” charging a viola¬ 
tion of a license law must conform 
to the requirements of accusations 
generally, namely, that they charge 
the offense with the same particular¬ 
ity both as to form and substance 
as is required in indictments in the 
superior courts.—^Jones v. State, 13 
S.E.2d 462. 64 Ga.App. 376. 

Approval of comptroller of treas¬ 
ury need not be apparent on face of 
warrant or indictment charging vio¬ 
lation of license law in proceeding 
brought by sheriff or constable.— 
Amreich v. State, 132 A. 430, 150 Md. 
91, followed in Weil v. State, 132 A. 
436. 

38. Cal.—^Edwards v. City of Los 
Angeles, 119 P.2d 370. 48 Cal.App. 
2d 62. 

Ga.—Moore v. State, 26 S.E.2d 159, 
69 Ga.App. 454—^Mills v. State, '125 
S.E. 728, 33 Ga.App. 151. 

Ill,—People V. De Met, 16 N.R2d 133, 
296 Ill.App. 215. 

N.J.—McKenna v. City of Paterson, 
169 A. 287, 11 N.J.Misc. 545. 

Tenn.—State v. Bryant, 8 S.‘W.2d 361, 
157 Tenn. 347. 

Tex.—^De Santiego v. State, 176 S.W. 

2d 175, 146 Tex.Cr. 394. 

Utah.—State v. Mason, 78 P.2d 920, 
94 Utah 501. 117 A.L.R. 330. 

36 C.J. p 267 note 6. 

Couclusiou 

Mere conclusions are not suflicient; 
there must be allegation of facts 
showing that the statute or ordi¬ 
nance in question has been violated. 
N.J.—Owens v. City of Camden. 141 
A. 24. 6 N.J.Misc. 279. 
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Tex.—^De Santiego v. State, 176 S. 

W.2d 175, 146 Tex.Cr. 394. 

Held sufficieart 

Ala.—Miller v. City of Huntsville. 

100 So. 78, 19 Ala.App. 656. 

Ariz.—State v. Jones, 137 P.2d 970.^ 
60 Ariz. 412. 

Colo.—People v. Rogers, 219 P. 1076,. 
74 Colo. 184. 

Ga.—^Abel v. State, 13 S.B.2d 607, 
64 Ga.App. 448—McMath v. State. 
147 S.E. 899, 39 Ga.App. 541. 

Mo—State ex rel. and to Use of 
Bouckaert Bros. v. Mathews, App., 
162 S.W.2d 352—State v. Clark¬ 
son, App., 102 S.W.2d 159. 

N.C.—State v. Evans, 171 S.E. 640. 
205 N.C. 434. 

Okl.—Barfield v. State, 110 P.2d 316, 
71 Okl.Cr. 195. 

Or.—State v. Hay, 283 P. 753, 132 
Or. 223. 

Tex.—Gorman v. State, 93 S.W.2d 
1145, 130 Tex.Cr. 149—Lightfoot v. 
State, 80 S.W.2d 984, 128 Tex.Cr. 
281. 

Va.—Cole V. Commonwealth, 193 S.E 
517, 169 Va. 868. 

Wyo.—City of Sheridan v. Litman, 
228 P. 628, 32 Wyo. 14. 

37 C.J. p 267 note 6 [aj. 

Held insufficient 

(1) In general.—Gorman v. State. 
93 S.W.2d 1145, 130 Tex.Cr. 149—3T 
C.J. p 267 note 6 [bj. 

(2) Indictment charging grocery 
company with displaying, offering to 
sell or selling fruit without license, 
it being contended that such act vio¬ 
lated revenue law imposing specified 
fee for fruit stands.—^Hill Grocery 
Co. V. State, 159 So. 269, 26 Ala.App. 
302—Great Atlantic & Pacific Tea 
Co. V. State, 158 So. 906, 26 Ala-App. 
299. 

(3) Complaint charging merely op- 
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accused of the nature of the case he is to meet and 
to furnish the court and jury with a sufficient basis 
for an appropriate judgment.39 An indictment or 
information is generally sufficient which substan¬ 
tially follows the language of the statute or ordi¬ 
nance,^® provided the words of the statute are 
fully descriptive of the offense but the precise 
statutory language need not be pursued, and other 
words conveying the same meaning may be used.'*^ 
An indictment need not negative a statutory ex¬ 
ception where the exception is not incorporated in¬ 
to the enacting clause and is not descriptive of the 
offense but where the exception forms an in¬ 
separable portion of the description of the offense 
it must be negatived in the indictment or other 
accusation.**^ 

It has been held that the accusation need not 

oration of laundry delivery wagon 
without having obtained mercan¬ 
tile license, in absence of allegation 
that accused conducted any business 
specified in ordinance without pre¬ 
scribed license.—^Lyncb v. City of 
jjong Branch, 167 A. 664, 111 N.J. 

Law 148. 

(4) Complaint charging laundry 
collector with “soliciting and can¬ 
vassing for the laundry business.” 
under ordinance forbidding “conduct¬ 
ing a business of or acting as a 
traveling laundry” without a license, 

—^Haviland v. Egan, 168 A. 171, 11 
N.J.Misc. 799. 

(o) Indictment which charged that 
accused made false statement as to 
amount of motor fuel used, in claim 
for refund of motor fuel tax, with 
intention of presenting and filing 
the claim with comptroller of public 
accounts, since claim was required 
to be presented or filed in order to 
constitute offense, and merely mak¬ 
ing out claim with intention of pre¬ 
senting or filing it was not enough, 

—Bloodworth v. State, 139 S.*VV.2d 
578, 139 Tex.Cr. 191. | 

39. U.S.—^U. S. V. Independent Meat; 

& Poultry Market, D.C.N.J., 32 F. 

Supp. 317. 

Cal.—Edwards v. City of Los An¬ 
geles, 119 P.2d 370, 48 Cal.App.2d 
62—^People v. Moss, 87 P.’Sd 932, 

33 Cal.App.2d Supp. 763. 

Wyo.—State v. Butler, 278 P. 563, 

40 Wyo. 404. 

37 C.J. p 267 note 7. 

Seld sufficient 

Oa.—Abel v. State, IS S.E.2d 507, 

64 Ga.App. 448. 

Mo.—State v. Stark, App., 148 S.W. 

2d 82. 

Neb.—Village of Utica v. Rumelin, 

278 N.W. 372, 134 Neb. 232. 

Nev.—Ex parte Noyd, 227 P. 1020, 

48 Nev. 120. 

Okl,—^Diehl v. City of Shidler, 150 


show the law on which it is predicated*® or the evi¬ 
dence on which the state relies for conviction.*® 
If the prosecution is under an ordinance of a coun¬ 
ty board, however, it has been held that such ordi¬ 
nance must be specially pleaded, although it need 
not be set out in hsec verba.**^ 

Amendment of the complaint in proper cases may 
be allowed by the court in the exercise of its dis¬ 
cretion*.*® 

Dismissal W^ere accused is without counsel, 
the court may of its own motion dismiss an infor¬ 
mation which is based on an invalid or-dinance.*® 

b. Particular Allegations 

The necessity and sufficiency of particular allegations 
are determined in accordance with general principles. 

Where such facts are material elements of the 

ute prohibiting operation of place of 
entertainment outside corporate lim¬ 
its of city without a permit was in¬ 
sufficient to charge offense in ab¬ 
sence of allegation in langruage of 
preceding section of statute defining 
places of entertainment prohibited 
or allegation of the operation of a 
place of entertainment such as that 
defined in preceding section.—Com¬ 
monwealth v. Polley, 182 S.W,2d 769, 
298 Ky. 294. 

42. Okl.—Barfield v. State, 110 P. 
2d 316, 71 Okl.Cr. 195. 

Or.—State v. Hay, 283 P. 753, 132 
Or. 223. 

Wyo.—City of Sheridan v. Lltman, 
228 P. 628, 32 Wyo. 14. 

43. Ill.—People v. Allen, 195 N.E. 
478. 360 Ill. 36. 

X.J.—^Dziatkiewicz v. Town of Ma¬ 
plewood, 178 A. 205, 115 N.J.Law 
37—State v, Augustine, 191 A. 805, 
15 N.J.Misc. 401. 

Va.—Cole V. Commonwealth, 193 S- 
E. 517, 169 Va. 868. 

44 . Tex.—^Huffman v. State, 115 S- 
W. 578, 55 Tex.Cr. 144, 

31 C.J. P 720 note 57 [b]. 

45. Ga.—Abel v. State, 13 S.E.2d 
507, 64 Ga.App. 448. 

Ordinance need not be identified 

bv number.—^Village of Utica v. 
Rumelin. 278 N.W. 372, 134 Neb. 
232. 

46. Ala.—^Isbell v. State, 86 So. 169, 
17 Ala.App. 465. 

Ga.—Abel v. State. IS S.B.2d 607, 
64 Ga.App. 448. 

47. Ala.—Isbell v. State, 86 So. 169, 
17 Ala.App- 465. 

48. Okl.—^Diehl v. City of Shidler, 
150 P.2d 76. 78 Okl.Cr. 434, reheard 
155 P.2d 269. 

4a. Vt.—State V, Page, 84 A.2d *46, 
113 Vt. 326. 


P.2d 76, 78 OkI.Cr. 434, reheard 
155 P.2d 269. 

:ex.—Chinske v. State. 71 S.W.2d 
874, 126 Tex.Cr. 326—Worbes v. 
State, 71 S.W.2d 872, 126 Tex.Cr. 
379. 

17 C.J. p 267 note 7 [al. 
leld insufficient 

(1) Generally.—^Young v. State, 
.36 So. 859, 24 Ala.App. 477—37 C.J. 

) 267 note 7 [b], 

(2) Where statute requiring li- 
:ense to engage in business of deal- 
ng in furs provided for a resident 
!ur dealer's license, a nonresident 
‘ur dealer's license and a fur deal- 
ir’s agent's license, a complaint 
iharging crime of buying furs with- 
>ut a license without indicating 
whether accused was being prose¬ 
cuted as a dealer or as a dealer's 
igent, did not state an offense.— 
State V. Salina, 154 P.2d 484, 116 
Mont. 478. 

SO. Cal.—^Edwards v. City of Los 
Angeles, 119 P.2d 370, 48 Cal.App. 
2d 62—^People v. Jarvis, 27 P.3d 
77, 135 CaLApp. ,288, cerUorari de¬ 
nied Jarvis v. People of State of 
California, 54 S.Ct. 527, 291 U.S. 
648, 78 L.Ed. 1044. 

Ga.—Mills V. State, 125 S.E. 728, 33 
Ga,App. 151. 

Ill.— People V. Allen, 195 N.E. 478, 
360 Ill. 36. 

Mo.—State v. Stark, App., 148 S.W. 
2d 82. 

Xeh.—Village of Utica v. Rumelin. 

278 N.W. 372, 134 Neb. 232. 

37 C.J. p 268 note S—31 C-J. p 715 
note 9, p 719 note 47 [a] <2). 

41 . Ky.—Commonwealth v. Polley, 
182 B.W.2d 769, 298 Ky. 294. 

N.J.—^Dziatkiewicz v. Town of Ma¬ 
plewood, 178 A. 205, 115 N.J.Law 
37 —State v. Augustine, 191 A. 805, 
15 N.J.Misc. 401. 
ludictmeiLt h^ld. issufficieiit 

Indictment in language of stat- 
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offense, the indictment or information must allege 
that the license tax had been levied®^ and that 
accused failed or refused to pay the recjuired li¬ 
cense tax.5i It need not, however, state the amount 
of the required license fee or tax®^ except where 
the penalty for the offense is regulated by the 
amount of such fee or tax;^^ and where in the 
latter case the amount of the fee is to be based on 
the amount of the annual sales the amount of such 
sales must be alleged.^*^ W here the license is re¬ 
quired for doing certain acts only under certain 
conditions, an indictment for doing such acts with¬ 
out the required license should clearly set out the 
existence of such conditions in order to bring the 
offense within the statiite.^S 

PuTsuififf or cftgoghig in occupoiion. \\ here the 
indictment is for pursuing or engaging in an occu¬ 
pation or profession requiring a license, it must be 
alleged that accused did pursue or engage in such 
occupation or profession®® and that it was pur¬ 
sued or engaged in without the required license.®" 
In such cases it is not sufficient to allege merely 
that accused unlawfully pursued or engaged in the 
occupation or profession;®® and, on the other hand, 
it is not required that the series of acts which con¬ 
stitute the offense should be stated in full, if suffi¬ 
cient is stated cle;^rly to inform accused of the 
case to be met.®^ 

Compensation or profit. The fact that the occu¬ 
pation or business is carried on for compensation or 
profit must be alleged where that fact is an essen¬ 
tial element of the offense;®® otherwise such an 
allegation is not necessarj’.®! 


c. Issues, Proof, and Variance 

In a prosecution for violation of licensing laws, the 
proof must correspond to the allegations of the indict¬ 
ment or information, and a substantial variance Is fatal. 

The rules as to the issues, proof, and variance 
in other criminal proceedings apply in a prosecu¬ 
tion for a violation of the license laws.®2 Thus an 
indictment for selling a certain kind of propert>' 
\rithout license will not warrant a conviction on 
proof that some other kind was sold;®® nor is an 
indictment for selling good5, without taking out a 
'icense, to two as partners supported by evidence 
of a sale to one.®^ An allegation of engaging in 
an occupation without a * certificate of registra¬ 
tion’’ is not supported by evidence of engaging in 
such occupation without a ‘license;”®® and an in¬ 
dictment for selling foreign merchandise for money 
without license is not sustained by proof that the 
merchandise was sold for produce.®® Matters al¬ 
leged in the indictment which are mere surplusage 
need not be proved.®^ 

§ 71 . _Evidence, Trial, and Punishment 

a. Evidence 

b. Trial 

c. Punishment 

a. Evidence 

In accordance with the genera! rules as to evidence 
in criminal prosecutions, the burden Fs on the prosecu- 
tor to prove beyond a reasonable doubt all the material 
elements of the offense charged. 

The same rules of evidence which control in 
I criminal cases in general apply in prosecutions of 


50. Tex,—Osborn v. State, 33 Tex. 
545. 

37 C.J. p 268 note 11. 

51. Ark.—Mayers v. State, S Ark. 
232. 

37 C.J. P 268 note 12. 

52. Ala.—Cousins v. State, 50 Ala. 
113, 20 Am.R. 290. 

53. Tex,—Sheffield v State. 14 Tex. 
App. 228. 

37 C.J. P 268 note 14. 

54. S.C.—State v. Chapeau. 4 S.C. 
378. 

55. Md—State v. Insley, 20 A. 1031, 
64 Md. 28. 

Vt—State V. Brown, 48 A. 652, 72 
Yt. 410. 

56. Ala.—Eubanks v. State, 17 Ala. 
181. 

37 C.J. P 268 note 16. 

57. N.J.—^Lynch v. City of Long 
Branch, 167 A. 664, 111 N.J.Law 
148. 

37 C.J. P 263 note 17. 


58. N.T.—People v. Wacke, 137 N. 
T.S. 652. 77 Misc. 196. 27 N.T. 
Cr. 513. 

Ohio.—Silverton v. Davis, 30 Ohio 
Cir.Ct, 523, 10 Ohio Cir.Ct.lsr.S., 60. 

59. Cal.—People v. Jarvis, 27 P.2d 
77, 135 CaLApp. 288, certiorari de¬ 
nied Jarvis v. People of State of 
California, 54 S.Ct. 527, 291 U.S. 
648, 78 L,Ed. 1044. 

37 C.J. p 268 note 19. 

€0. Va.—Cousins v. Commonwealth, 
19 Gratt. 807, 60 Va. 807. 

37 C.J. p 268 note 20. 

‘Tee** as “guia” op “profit** 

Information charging operation 
without license of employment agen¬ 
cy where fee was charged in lan¬ 
guage of repealed statute provid¬ 
ing for punishment therefor was 
insufficient to charge offense under 
statute prohibiting operation of em¬ 
ployment agency without license for 
gain or profit.—^People v. Goulding, 
266 N.W. 378, 275 Mich. 353. 


62. Tex.—^Howe v. State, Cr., 78 S. 
W. 1064, 

37 C.J. p 268 note 24. 

Vaxiaaice held fatal 
Variance between allegations of 
information charging president of 
corporation with engaging in busi¬ 
ness of distributor of motor vehicle 
fuels without a license and evidence 
that corporation engaged in busi¬ 
ness of distributor without a license 
was fatal to conviction of president 
—State V. Pomeroy, 38 P.2d 751, S5 
Utah 91. 

63. Ky.—Commonwealth v. Stand¬ 
ard Oil Co., 80 S.W. 206, 25 Ky.L. 
2116. 

Miss.—^Marco v. Clarksdale, 47 So. 
780. 94 Miss. 4. 

34 , N.c.—State v. Miller, 93 N.C. 
511, 53 Am.K. 469. 

65. N.C,—State v. Hardie, 4 S.E2d 
888, 216 N.C. 346. 

66. Ind.—Colson v. State, 7 Blackf, 
590. 

67. Ill.—^People v. Player. 36 NJ3.2d 
729, 377 IlL 417. 


6L Ala.—^Pike v. State, 35 Ala. 419. 
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this character with respect to the admissibility's 
and the weight and sufficiency's of the evidence. 
The essential elements of the offense must be 


proved beyond a reasonable doubt 
Presumptions and burden of proof. The burden 
is on the prosecution in the first instance to prove 


—state V. Edstrom, 259 N. 
W. 270, 63 S.D. 375. 

37 C.J. P 269 note 29. 

Evidence lield admissilale 
Ala.—Burnette v. State, 181 So. 299, 
28 Ala.APp. 110, certiorari denied 
ISI So. 301, 236 Ala. 114. 

Cal.—People v. Henry, 21 P.2d 672, 
131 Cal.App. 82. 

Ga.—Jones v. State. 13 S.B.2d 462, 
64 Ga.App. 376, transferred, see 10 
S.E.2d 394, 190 Ga. 654—Goldstein 
V. City of Atlanta, 12 S.E.2d 150, 
64 Ga.App. 29. 

Tex.—^Musser v. State, 124 S.W.2d 
372, 136 Tex.Cr. 233—^Henrj’ v. 

State, 260 S.W. 190, 97 Tex.Cr. 
67. 

Evidence held inadmissible 

(1) In general. 

CsO.—People v. Henry, 21 P.2d 672. 
131 Cal.App. 82. 

TTfln —State V. Snell, 291 P. 737, 131 
Kan. 370. 

Tex.—^Musser v. State, 124 S.W.2d 
372, 136 Tex,Cr. 233. 

37 C.J. p 269 note 29 [b]. 

(2) Evidence of subsequent acqui¬ 
sition of license. 

Ala.—^Burnette v. State, 181 So. 299, 
28 Ala.App. 110, certiorari denied 
181 So. 301, 236 Ala. 114. 

Cal.—^People v. Stelling, 21 P.2d 167, 
131 CaLApp. 300. 

(3) Evidence of attempt to get li¬ 
cense,—^People V. Henry, supra. 

69. N.J.—^Levin v. City of Asbury 
Park, 154 A 742, 9 N.J.Misc. 515. 
37 C.J. P 269 note 30. 

Evidence held sufficient | 

(1) To sustain conviction. 

Ala.—^Edgil v. City of Carbon Hill, 
108 So. 355, 214 Ala. 532. 

Qai.—^People v. Terkanian. 81 P.2d 
251, 27 Cal.App.2d 460—People v. 
King, 29 P.2d 870, 136 Cal.App. 
717 —People v. Jarvis, 27 P.2d 77, 
135 CaLApp. 288, certiorari denied 
Jarvis V. People of State of Cal¬ 
ifornia, 54 S.Ct. 527, 291 U.S. 

648, 78 L.Ed. 1044. 

Ga.—Jones v. State, 13 S.E.2d 462, 
64 Ga.App. 376, transferred, see 10 
S.E.2d 394, 190 Ga. 654—Johnson 

V. City of Atlanta. 28 S.E.2d 580, 
70 Ga.App. 473—Jones v. City of 
Macon, 135 S.B. 517, 36 Ga.App. 97 
—Lacy V. City of Atlanta, 130 
S.E. 74, 34 Ga.App. 453. 

Minn.—State v, Kasai, 222 N.W. 575, 
176 Minn. 86. 

Mo.—State v. Clarkson, App., 102 S. 

W. 2d 159. 

X.T.—^People v. Englander, 10 N.T.S. 

2d 464, 170 Misc. 518. 

Pa.—Commonwealth v, Briggs, 34 
Pa.Dist. & Co. 97. 


Tex.—Crow v. State, 260 S.W, 573, 
97 Tex.Cr. 98. 

Wyo.—City of Sheridan v. Litman, 
228 P. 628, 32 Wyo. 14. 

(2) To establish particular facts. 
Cal.—People v. Jarv'is, 27 P.2d 77, 

135 Cal.App. 2S8, certiorari denied 
Jarvis v. People of State of Cali¬ 
fornia, 54 S.Ct. 527, 291 U S. 64S. 
78 L.Ed. 1044—People v. Stelling, 
21 P.2d 167, 131 CaLApp. 300. 

N.J.—Levin v. City of Asbury Park, 
154 A 742. 9 X.J.Misc. 515. 

N.T.—People on Complaint of Xa- 
rohn V. Cherulnik. 268 N.T.S. 336, 
150 Misc, 527. 

Ohio—Dennis v. State. 180 N.E. 63, 
41 Ohio App. 573. 

Pa.—Commonwealth v. Gahagan, 193 
A 406, 127 Pa,Supcr. 425. 

(3) To establish prima facie case. 
—Love V. State, 64 S.W.2d 195. 166 
Tenn. 619, 

(4) To justify particular findings. 
TJ.S.—^Ex parte Buezkowski, D.C.CaL, 

SO F.2d 416. affirmed, C.C.A. 32 P. 
2d 891. 

Pa.—Commonwealth v. Murdock, 27 
A.2d 666, 149 Pa.Super. 175, re¬ 
versed on other grounds Murdock 
V. Commonwealth of Pennsylvania, 
63 S.Ct. 870. 319 U.S. 105, 87 L.Ed. 
r 1292, 146 AL.R. 81. 

I (5) To sustain conviction for act- 
I ing as motor carrier transportation 
agent without a license.—People v. 

I Henry, 21 P.2d 672, 131 CaLApp. 82 
—People V. Stelling, 21 P.2d 167, 
131 CaLApp. 300. 

(6) To sustain conviction for so¬ 
liciting contributions without a li¬ 
cense. 

N.T.—People v, Charleton, 283 N.Y.S. 
973, 157 Misc. 570. 

Pa.—Commonwealth v. Creighton, 
170 A 720, 111 Pa.Super. 302. 

(7) To sustain conviction for vio¬ 
lating cigarette tax law- 

Ga,—^Reed v. State, 158 S.B. 607, 43 
Ga.App. 340—Glowers v. State, 149 
S.E. 95, 40 Ga.App. 154. 

Tex.—Brown v. State, 90 S.W.2d 
839, 129 Tex.Cr. 602. 

Bvldence held iusufficleut 
(1) To sustain conviction. 

Aa.—^Barrow v. City of Bessemer, 
138 So. 552, 24 Aa.App. 530, cer¬ 
tiorari denied 138 So. 553, 224 Ala. 
48. 

Ga.—Childrey v. City of Atlanta, 7 S, 
E.2d 919, 62 Ga.App. 107—Reddick 
V. State, 164 S.B. 455, 45 Ga.App. 
353 —^Benson v. State, 135 S.E. 514, 
36 Ga.App. 87. 

Ky.—Sizemore v. Commonwealth, 147 
S.W.2d 56, 285 Ky. 142. 
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Minn.—State v, Kasai, 222 N.W. 575, 
176 Minn- S6. 

N.J,—Haviland v. Egan, 168 A 171, 
11 N.J.Misc. 799. 

N.T.—^People ▼. Cohen, 38 N.Y.S.2d 
276, 265 App.Div. SS4—People v. 
Siemon, 38 N.Y.S.2d 280, 265 App. 
Div. SS5—People, on Complaint of 
Curry, v. Adduci, 33 N.Y.S.2d 869, 
178 Misc. 269—^People, on Com¬ 
plaint of Marquardt, v. Adduci, 33 
N.YS.2d S73. 

Tex.—Sparkman v ^^ate, 82 S.W.2d 
973, 128 Tex.Cr. 627. 

37 CJ. p 269 note 30 [b] (1). 

(2) To establish particular facts. 
—Dennis v. State, 180 N.B. 63, 41 
Ohio App. 573. 

(3) To show that accused was 
“doing business** or “engaging** in 
an occupation or the equivalent 
within the meaning of the statute 
or ordinance. 

Ala.—Russell v. City of Selma, 198 
So. 452, 29 Ala.App. 552—^Puller V. 
City of Dothan, 153 So. 666, 26 Ala, 
App. 91. 

Cal.—^People v. Moss, 87 P.2d 932. 

33 CaLApp.2d Supp. 763. 

Ga.—^Lichtenstein v. State, 128 6.E. 

704, 34 Ga.App. 138. 

Pa,—Commonwealth v. Paul, 31 Pa. 
Dist. & Co. 613, 29 Mun.L.R. 159, 
86 Pittsb.Leg.J. 209. 

Tex.—^Morrow v. State, 147 S.W.2d 
248, 140 Tex.Cr. 586. 

(4) To sustain conviction for do¬ 
ing plumbing work without a li¬ 
cense.—State V. Beer>', 228 N.W. 925, 
179 Minn. 282. 

Proof of exemption 

(1) Under a statute so providing, 
proof that accused is a disabled or 
indigent soldier is sufficient to en¬ 
title him to exemption from the op¬ 
eration of the statute.—^Brantley v. 
City of Dublin, 177 S.E. 267, 50 Ga. 
App. 159. 

(2) Particular evidence has been 
held insufficient to show that ac¬ 
cused was entitled to exemption on 
this ground.—Brantley v. City of 
Dublin, supra. 

(3) Other evidence, however, has 
been held sufficient.—Smith v. City 
of Atlanta, 179 S.E. 558, 51 Ga.App. 
17. 

(4) Certificate issued to discharg¬ 
ed soldier by county judge not stat¬ 
ing amount of pension was held not 
to be conclusive proof of exemption 
from occupation tax.—City of Ft. 
Smith V. Bruce, 54 S.W.2d 297. 186 
Ark. 423. 

70, Ala.—^Fuller v. City of Dothan, 
153 So. 666. 26 AIa.App. 9L 
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all the material elements of the offense charged;”^ 
but when a prima facie case has been established 
the burden devolves on accused of adducing evi¬ 
dence as to his matters of defense,such as the 
fact that he had the required license’^5 or that he 
was exempt from the requirementProof of a 
license issued by a competent authority under a 
valid law creates a presumption that the person to 
whom such license is issued is in charge of the 
premises described in such license for the purpose 
for which the license was issued."^ By statute, 
possession of certain goods in specified circumstanc¬ 
es may be made prima facie evidence that the per¬ 
son possessing them is a dealer in such goods with¬ 
in the meaning of the statute.*^® 

K Trial 

In a prosecution fop a violation of a license law, the 


53 C.J.S, 

trial Is governed by the rules applicable to the trUi ©f 
criminal cases generally. 

The practice in the trial of criminal cases gener¬ 
ally, including the rules governing the giving or 
refusing to give instructions to the jury,77 the rules 
governing questions of law and of fact,7S and the 
rules governing verdicts and judgments,79 controls 
the trial in a prosecution for an offense against the 
license laws. 

c. Punishment 

Violations of license or registration laws may be 
punished by fine or imprisonment, or both, in accordance 
with the statutes. 

The punishment imposed for violations of li¬ 
cense or registration laws is governed by the stat¬ 
utes;^® the offense may be punishable by fine^^ 
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71. Ala,—Wynn v. State, 23 So.2d 
398, 32 Ala.App. 152, certiorari de¬ 
nied 23 So.2d 400. 247 Ala. 1S6— 
Russell V. City of Selma, 19S So. 
452, 29 Ala.App. 532. 

37 CJ. p 269 note 32. 

Absence of license 

The prosecution is not required to 
prove the negative averment that 
accused has no license, since posses¬ 
sion of a license is a matter pe¬ 
culiarly within the knowledge of ac¬ 
cused, and if he has one he must 
produce it by way of defense. 

Ill.—People ex rel. Courtney v. 
Pr>'stalski, 192 N.E. 90S, S5S Ill, 
198, 

Ua.—State v. Stone, ISO So. 411, 1S9 
lA. 567. 

Mo.—State v. Etzenhouser, 16 S.W.2d 
656, 223 Mo.App. 577, 

72- Cal.—People v. Henry, 21 P.2d 
672, 131 Cal.App. S2. ! 

Colo.—^Kammins v. Montrose, 151 P. 
434, 59 Colo. 578, Ann.Cas.l917A! 
407. 

La.—State v. Stone. ISO So. 411, 1S9 
La. 567. 

Tenn.—Love v. State, 64 6.W,2d 195, 
166 Tenn. 619. 

73. Ala.—Wynn v. State, 23 So,2d 
398, 32 Ala,App, 152, certiorari de¬ 
nied 23 So.2d 400, 247 Ala. 186. 

Ill.—^People ex rel, Courtfiey v. Pry- 
stalski, 192 N.E. 808. 358 Ill, 198. 
La.—State v. Stone. 180 So. 411, 189 
La. 567. 

Mo.—Corptis Juris cited la State v. 
Ancell, 171 S.W.2d 717, 71S—State 
V. Etzenhouser, 16 S.W.2d 656, ,223 
Mo.App. &77. 

N.C.—State v. Valley. 122 S.E. S73, 
1S7 N.C. 571. 

Pa.—Corpus Juris cited ia Nevin 
Bus Line v. Paul R. Hostetter Co., 
155 A. 872, 874, 305 Pa. 72. 

S7 C.J. p 269 note 34, 


74. U.S.—^Ex parte Buczkowski, D. 
C.Cal., 30 F,2d 416. affirmed, C.C.A., 
32 F.2d 891. 

Va.—Cole V. Commonwealth, 193 S. 
E. 517, 169 Va. 868. 

75. Utah.—State v. Kallas. 94 P.2d 
414, 97 Utah 492. 

76. X.T,—^People, on Complaint of 
Wilson, V. Mulcahey, IS N.Y.S.2d 
392. 

77. Ky.—Patton v. Commonwealth, 
156 S.W.2d 179, 288 Ky. 324. 

Mass,—Commonwealth v. Wermouth, 
54 N.E. 352, 174 Mass. 74. 
lastructioas held proper or aot er- 
roaeoas 

Cal.—^People v. Jarv’-is, 27 P.2d 77, 
135 CaLApp. 288, certiorari denied 
Jarvis V. People of State of Cali¬ 
fornia, 54 S.Ct. 527, 291 U.S. 648, 
78 L.Ed. 1044. 

Ga.—Jones v. State, 13 S.E.2d 462, 64 
Ga.App. 376, transferred, see 10 S. 
E.2d 394, 190 Ga. 654—Reed v. 
State, 158 S.B. 607, 43 Ga.App. 340. 
Minn.—State v. Swenson, 215 N.W. 

177, 172 Minn. 277, 54 A.L.R. 490. 
Xastructioas held erroneous I 

Ky.—Patton v. Commonwealth, 156 i 
S.W.2d 179, 288 Ky. 324. 

N.J.—Reidler v. Borough of Rock- 
away, 128 A- 851, 3 N.J.Misc. 493. 
Tenn.—Sells v. State, 31 S.W,2d 969, 
161 Tenn. 341. 

37 C,J. p 269 note 36 [a3. 

Xnstmctioas held properly refused 
Ill.—People V. Player, 36 N.E.2d 729, 
377 Ill. 417. 

78. Del.—State v- Checkver, 96 A. 
202, 29 Del. 30. 

37 C.J. p 269 note 37, 

Questions for jury 

(1) In prosecution for acting as 
motor carrier transportation agent 
without license, whether defendant 
was simply another person’s em¬ 
ployee was a question for jury.— 
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People V. Henry, 21 P.2d 672, 131 Cal. 
App. 82. 

(2) Other questions.—Murphy v. 
State, 5 So. 626, 66 Miss. 46—37 C.J 
p 269 note 37 [a]. 

Evidence h^d sufficient for jury 
Ala.—Poole v. State, 182 So. 86, 28 
Ala.App. 199, certiorari denied 1S2 
So. 89, 236 Ala. 265—Burnette v. 
State, 181 So. 299, 28 Ala.App. 110, 
certiorari denied 181 So. 301, 23h 
Ala. 114—^Hingle v. State, 163 So 
362, 26 Ala.App. 438, certiorari de¬ 
nied 163 So. 363, 231 Ala. 38. 
i Ill.—^People V. Player, 32 N.E.2d 
932, 309 IlLApp. 435. Reversed 
I 36 N-.E.2d 729, 377 Ill. 417. 

Pa.—Commonwealth v. Markmann. 

174 A. 6, 114 Pa.Super. 29. 

Tenn.—Sells v. State, 31 S.W.2d 96:^. 
161 Tenn. 341. 

79. N.C.—State t. Crump, 10 S.E. 
468, 104 N.C. 763. 

37 C.J. p 270 note 38. 

Conviction for violating two sec¬ 
tions of ordinance could not be sus¬ 
tained on complaint charging viola¬ 
tion of one section only.—Owens v. 
City of Camden, 141 A. 24, 6 N.J. 
Misc. 279. 

Record of conviction of dentist for 
violating licensing ordinance- should 
set out particular act,—Owens v. 
City of Camden, supra. 

80. N.J.—^Levln v. City of Asbury 
Park, 154 A. 742, 9 N.J.Misc. 515 

Pa.—Commonwealth v. Kaskey, Quar. 
Sess., 34 Luz.Deg.Reg. 93. 

81. Ark.—City of Blythevllle v. 
Webb, 290 S.W. 589, 172 Ark, 374, 

Minn.—City of Rochester v. Berne!, 
233 N.W. 862, 181 Minn. 596. 
Tex.—Henry v. State, 260 S.W. 190, 
97 Tex.Cr. 67. 

Va.—Cole V. Commonwealth, 193 6. 
B. 517, 169 Va. 863. 
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and the offense, under the various statutory provi- . able by imprisonment,*2 qj- ix?th fine and imprison- 
sions in the different jurisdictions, may be punish- j mentis 

J. SALES OF STOCKS AKD SECURITIES; BLUE SKY LAW 


§ 72. In General 

a. Statutory regulation generally 

b. Nature and effect of provisions 

c. Construction 

d. Requirements as to fees and bonds 

e. Operation and effect of license 

a. Statutory Begnlation Generally 

In practically all Jurisdictions the sale of or traffic 


In securities Is regulated by statutes which are generally 
held valid as In the proper exercise of the police power 
of the legislature. 

In practically all jurisdictions the sale of, or 
traffic in, securities is regulated and controlled b}’ 
statutes^^ which are commonly referred to as “Blue 
Sky La\vs.”^5 Such statutes are held to be within 
the power of state legislatures^^ and such statutes 


-^yo.—state V. Butler, 278 P. 568, 
40 Wyo. 404. 

37 C.J. P 265 note 56. 
pine held excessive 
Tex.—Davidson v. State, 97 S.W.2d 
698, 131 Tex.Cr. 215. 
porfeitnre of rifflit to register 
Under act pertaining to the licens¬ 
ing of funeral directors, a funeral 
director continuing in business with¬ 
out registering with board and be¬ 
ing licensed is guilty of a misde¬ 
meanor and punishable by fine only, 
and forfeiture of right to register 
and be licensed is no part of penalty. 
—Jamison v. Stout, 14 Ohio Supp. 
71. 

82. Minn.—City of Rochester v. Be- 
mel, 233 N.W. 862, 181 Minn. 596. 

37 G.J. p 265 note 56. 

Sentence hdd. proper 
N.J.—Levin v. City of Asbury Park, 
154 A. 742, 9 N.J.Misc. 515.^ 

83. Cal.—^Edwards v. City of Los 
Angeles, 119 P.2d 370, 48 Cal.App. 
2 d 62. 

Kan.-~State v. Snell, 291 P. 737, 131 
Kan. 370. 

Tex.—Worbes v. State, 71 S.W.2d 
872, 126 Tex.Cr. 379. 

37 C.J. p 264 note 66, p 265 note 56. 

84. U.S.—Securities and Exchange 
Commission v. C. M. Joiner Leas¬ 
ing Corporation, Tex., 64 S.Ct. 120, 
320 U.S. 344, 88 L.Ed. 88—Smolowe 
v. Delendo Corporation, D.C.N.T., 
46 F.Supp. 758, affirmed 136 P 2d 
231, 148 A.L.R. 300, certiorari de¬ 
nied 64 S.Ct. 56, 320 U.S. 751, 88 
L.Ed. 446. 

N.J.—^^^’'ilentz v. Edw^ards, 33 A.2d 
297, 133 N.J.Eq. 488, affirmed 36 
A.2d 423, 134 N.J.Eq. 522. 

37 C.J. p 270 note 40. 

85. U.S.—Securities and Exchange 
Commission v, C. M, Joiner Leas¬ 
ing Corporation, Tex., 64 S.Ct. 120, 
320 U.S. 344, 88 L.Ed, 88—^Doherty 
v. McAuliffe, C.C.A.Mass., 74 F.2d 
800, certiorari denied McAuliffe v* 
Doherty, 65 S.Ct. 639. 294 U.S. 730, 
79 L.Ed. 1260—Northwest Bancor- 
poration v. Benson, D.C.Minn., 6 P, 


Supp. 704, order denied 54 S.Ct. 
720, affirmed 54 S.Ct. 775, 292 U. 

S. 606, 78 L.Ed. 1468. 

Ala.—Gill Printing Co. v. Goodman, 
139 So. 250, 224 Ala. 97. 

Fla.—State, by Knott, v. Minge, 160 
So. 670, 119 Fla. 515. 

Ill.—ScuUy V. De Met, 55 N.E.2d 101, 
323 IlLApp. 74. 

Ind.—Elliott V. Kern, 161 N.E. 662, 
90 Ind-App. 453. transfer denied 
169 N.E. 46, 90 Ind.App. 453. 

Iowa.—State v. Boeder, 249 N.W. 412, 

216 Iowa 815. 

Kan.—Cities Service Co. v. Koeneke, 
20 P.2d 460. 137 Kan. 7, 87 A.L.R. 
16. 

Ky.—Gannon v. Grayson Water Co., 
71 S.W.2d 433, 254 Ky. 251. 
Mich.—Link, Fetter & Co. v. Pollie, 

217 N.W. 60, 241 Mich. 356—In¬ 
vestment Reserve Corporation v. 
Michigan Securities Commission, 
214 N.W. 311, 238 Mich. 606. 

Minn.—State v. Lorentz, 22 N.W. 2d 
313, 221 Minn. 366—State v. Swen¬ 
son, 215 N.W, 177, 172 Minn. 277, 
54 AL,R. 490—State v. Nordstrom, 
210 N.W. 1001, 169 Minn. 214. 

N.J.—Stevens v. *Home Brewery, 164 
A. 903, 112 N.J.Eq. 513. 

N.T.—^People V. Federated Radio 
Corporation, 154 N.E. 655, 244 N.T. 
33. 

N.C.—State v. Heath, 153 S.B. 855, 
199 N.C. 135. 87 AXi.R. 37. 

Ohio.—Groby v. State, 143 N.E. 126, 
109 Ohio St. 643. 

Okl.—Groskins v. State, 4 F.2d 117, 
52 Okl.Cr. 197, followed m In re 
Groskins, 4 P.2d 120, 52 Okl.Cr. 
183. 

Or.—State ex rel. Dyer v. Francis, 
54 P.2d 297, 152 Or. 448 —New Am¬ 
sterdam Casualty Co. v. Hyde, 34 
P.2d 930. 148 Or. 229, rehearing 
denied 35 P.2d 980. 148 Or. 229— 
State v. Charlesworth, 16 P.2d 
1116, 141 Or. 290, rehearing de¬ 
nied 17 P.2d 1104, 141 Or. 290— 
American Trust Co. v. McCallis- 
ter, 299 P. 319. 136 Or. 338—State 
V. Gerritson, 265 P. 422, 124 Or. 
525. 

Tenn.—^Dixie Rubber Co. v. McBee, 
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262 S.W. 32, 150 Tenn. 63—Biddle 
V. Smith, 266 S.W. 453, 148 Tenn 
489. 

Utah.—^National Bank of the Repub¬ 
lic V. Price, 234 P. 231, €5 Utah 
57. 

Wis.—Klatt V. Guaranteed Bond Co, 
250 N.W. 825, 213 Wis. 12, followed 
in Cramer v. Guarantee Bond Co, 
250 N.W. 831. 213 Wis. 28—^Ex 
parte Kreutzer, 204 N.W. 595, 187 
Wis. 463—Klein v. Barry. 196 N.W. 
457, 1S2 Wis. 255. 

37 C.J. p 270 note 39. 

Definition 

“Blue Sky Law” is a popular name 
for acts providing for the regulation 
and supervision of investment com¬ 
panies for the protection of com¬ 
munities from investing in fraud¬ 
ulent companies; a law intended to- 
stop the sale of stock in fly-by-night 
concerns, visionary oil wells, dis¬ 
tant gold mines, and other like 
fraudulent exploitations.—Brock v. 
Hines. 223 P. 654. 656, 97 Okl. 147— 
S C.J. p 1130 notes 81, 82. 

Derivation of name 

Such legislation is called “Blue 
Sky Laws” because it tends to stop 
the sale of stock that represents 
nothing but blue sky, nothing ter¬ 
restrial or tangible; it pertains to 
speculative schemes which have no 
more basis than so many feet ot 
blue sky; its violators became so 
barefaced that it was stated that 
they would sell building lots in the 
blue sky in fee simple. 

Cal.—People v. Yant, SO P.2d 506, 26 
Cal App 2d 725. 

—State v. Cushing, Me.. 15 A.2d 
740. 137 Me. 119. 

37 C.J. p 270 note 39 [aj. 

86 . U.S —Silvertsen v. Bancameri- 
ca-Blair Corporation, D.C.Minn., 43 
F.Supp. 233. appeal dismissed, C.C- 
A., 129 F.2d 1022—Bartlett v. 3>o- 
herty. D.C.N.H., 8 F.Supp. 7«3— 
Doherty v. McAuliffe, D.C!.2lnss.. 
7 F.Supp. 49, vacated, C.CLA., 74 
F.2d 800, certiorari denied McAu¬ 
liffe V. Doherty, 55 "S.Ct, 639, 294 
U.S. 730, 79 LJSd. 1260—N^^west 
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are held to be within the power of congress^^ to er,SS and have frequently been held valid against a 
enact, in the proper exercise of their police pow- variety of objections.®^ However, such a statute 


Bancorporation v. Benson, P.C. 
Minn., 6 F.Supp. 704, order denied 
54 S.Ct. 720, affirmed 54 S.Ct. 775, 
292 U.S. 606, 7S L.Ed. 146S. 

Cal.—Gillis v. Pan American T^'est- 
ern Petroleum Co., 44 P.2d 311, 3 
Cal.2d 249—People v. McCabe, 141 
P.2d 54, 60 Cal.App2d 49 2—Peo¬ 
ple V. Woolsey, 56 P 2d 557, 13 Cal. 
App.2d 54—California 'V^’este^n 
Holding: Co. V. Merrill, 46 P.2d 175, 
7 CaLApp-2d 131. 

pia.—McElfresh v. State, 9 So 2d 277, 
151 Pla. 140—State, by Knott, v. 
Minge, 160 So. 670, 119 Pla. 515 
—Riley v. Sweat, 149 So. 4S, 110 
Fla. 362. 

Mass.—Commissioner of Banks v. 
Chase Securities Corporation, 10 
K.B.2d 472, 298 Mass. 285, appeal 
dismissed Chase v. Securities Cor¬ 
poration V. Husband, 58 S.Ct. 476, 
302 U.S. 660, 82 L.Ed. 510. 

Mich.—Investment Reserve Corpora¬ 
tion V. Michigan Securities Com¬ 
mission, 214 X.W. 311, 238 Mich. 
€06. 

Minn.—State v. Swenson, 215 N.W. 

177, 172 Minn. 277, 54 A.L..R. 490. 
X.J.—Wilentz v. Edwards, 36 A,2d 
423, 134 N.J.Eq. 522. 

X.T.—^Dunham v. Ottinger, 154 N.E. 
298, 243 X.Y. 423, error dismissed 
48 S.Ct. 212. 276 U.S. 592, 72 LEd. 
721. 

Tex.—^Kadane v. Clark, 143 S.W.2d 
197, 135 Tex. 496. 

S7, U.S.—Archer v. Securities and 
Exchange Commission, C.C.A., 133 
P.2d 795, certiorari denied 63 S.Ct. 
1330, 319 U.S. 767, 87 L.Ed. 1717 
—Oklahoma-Texas Trust v. Secur¬ 
ities and Exchange Commission, 
C.C.A, 100 P.2d 888—Electric Bond 
& Share Co. v. Securities and Ex¬ 
change Commission, C.C.A.X.Y., 92 
F.2d 580, affirmed 58 S.Ct. 678, 303 
U.S. 419, 82 L..Ed. 936, 115 A.L..R. 
105—Coplin V. U. S., C.C.A.Wash., 
88 P.2d 652, certiorari denied 57 S. 
Ct. 929. 301 U.S. 703, 81 L.Ed. 1357 
—Securities & Exchange Commis¬ 
sion V. Wickham, D.C.Minn., 12 F. 
Supp. 245—Securities and Ex¬ 
change Commission v. Jones, D.C. 
X.Y., 12 F.Supp, 210, affirmed, C.C. 

A. , Jones v. Securities and Ex¬ 
change Commission, 79 F.2d 617, 
reversed on other grounds 56 S.Ct. 
654, 298 U.S. 1, SO L.Ed. 1015. 

Pla.—^Johnson v, McXeill, 10 So. 2d 
143, 151 Fla. 60$. 

*88. U.S.—Stern v. Xational City Co., 

B. C.Minn., 25 F.Supp. 948, affirmed, 

C. C.A., City of Xew York v. Stern, 
110 P.2d 601, reversed on other 
grounds 61 S.Ct. €23. 312 U.S. 666, 
85 L.Ed. 1110,,mandate conformed 
to, C.C.A., 142 P.2d 449—Securi¬ 
ties and Exchange Commission v. 
Electric Bond & Share Co., D.C.X. 


Y., 18 F.Supp. 131, affirmed. C.C.A., 
Electric Bond & Share Co. y. Se¬ 
curities and Exchange Commission, 
92 P.2d 580, affirmed 58 S.Ct. 67S, 
303 U.S. 419, 82 L.Ed, 936, 115 -A. 
L.R. 105. 

Cal.—People v. Sidwell. 162 P.2d 913, 
27 Cal 2d 121—Daugherty v. Riley, 
34 P.2d 1005, 1 Cal 2d 298 —Walsh 
V. Standard Accident Ins. Co., 12 
P.2d 16, 215 Cal. 5S7—People v. 
Eiseman, 248 P. 716, error dismiss¬ 
ed Eiseman v. People of State of 
California, 47 S.Ct. 454, 273 U.S. 
663, 71 L-Ed, 828. 

Fla.—McElfresh v. State. 9 So.2d 
277, 151 Pla. 140—Riley v. Sweat. 
149 So. 48, 110 Fla. 362. 

Mich.—^Investment Reserve Corpora¬ 
tion V. Michig^an Securities Com¬ 
mission. 214 N.W. 311, 238 Mich. 
606. 

Minn.—State v. Swenson, 215 N.W. 

177. 172 Minn. 277, 54 A.L.R. 490. 
X.C.—Smith V. Fidelity & Deposit 
Co. of Baltimore, Md., 132 S.E. 792, 
191 N.C. 643, error dismissed Fi¬ 
delity & Deposit Co. of Maryland 
V. State of North Carolina, 48 S. 
Ct. 156, 275 U.S. 505, 72 L.Ed. 396. 
Okl.—Grosklns v. State, 4 P.2d 117, 
52 OklCr. 197, followed in In re 
Groskins, 4 P.2d 120, 52 Okl.Cr. 
1S3, 

Or.—^American Trust Co. v. McCal- 
lister, 299 P. 319, 136 Or. 338. 

Pa,—Commonwealth v. Summons, 41 
A.2d 697, 157 Pa.Super. 95—Com¬ 
monwealth V. Moore, 5 Pa.Dist. & 
Co. 738. 

Tex.—Smith v. Fishback, Civ.App., 
123 S.W.2d 771, error refused. 
Wis.—Halsey, Stuart & Co. v. Pub¬ 
lic Service Commission of Wiscon¬ 
sin, 248 N.W. 458, -212 Wis. 184. 
37 C.J. p 271 note 53. 

“It is within the police power of 
the state to constrain the conduct of 
those who deal in securities to the 
end that the public be protected 
against the imposition of unsubstan¬ 
tial schemes and securities based 
upon them." 

N.C.—State v. Allen, 6 S.E.2d 844, 
846, 216 N.C. 621. 

Tex.—^Atwood v. State, 121 S.W.2d 
353, 355, 135 Tex.Cr. 543. 

89. U.S.—^Electric Bond & Share 
Co. V. Securities and Exchange 
Commission, N.Y., 58 S.Ct. 678, 303 
U.S. 419, 82 D.Ed. 936, 115 A.L.R. 
105—Henry L. Doherty & Co. v. 
Goodman. Iowa, 55 S.Ct. 553, 294 
U.S. 623, 79 L.Ed. 1097—Porter v. 
Investors* Syndicate, Mont., 53 S. 
CL 132. 287 U.S. 346. 77 L.Ed. 354 
—Penfield Co. of California v. Se¬ 
curities and Exchange Commis¬ 
sion. C.C.A.Cal., 143 F.2d 746, 154 
A.L.R. 1027, certiorari denied 65 
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S.Ct 121, 323 U.S. 76S, 89 L.Ea. 
614, followed in 145 P.2d 233—- 
Charles Hughes & Co. v. Securities 
and Exchange Commission, C.C.A, 
139 F.2d 434, certiorari denied 64 
S.Ct. 781, 321 U.S. 786, 88 L.Ed, 
1077—U. S. V. McDermott, C.C.A 
Ind., 131 P.2d 313, certiorari denied 
McDermott v. U. S., 63 S.Ct. 664, 
318 U.S. 765, 87 L.Ed. 1137, re¬ 
hearing denied 63 S.Ct. 827, 318 U. 
S. 801, 87 L.Ed. 1164—Boehm v! 

U. S., C.C.A.MO., 123 P.2d 791, cer¬ 
tiorari denied 62 S.Ct. 626, 315 U.S. 
800, 86 L.Ed. 1200, rehearing de¬ 
nied 62 S.Ct. 794. 315 U.S. 828. 86 
L.Bd. 1223—^Davis v. Securities 
and Exchange Commission, C.C.A 
Ill., 109 P.2d 6, certiorari denied 
60 S.Ct. 889, 309 U.S. 687, 84 L. 
Ed. 1030—Electric Bond & Share 
Co. V. Securities and Exchange 
Commission, C.C.AN.Y., 9.2 F.2d 
580, affirmed 58 S.Ct. 678, 303 U. 
S. 419, 82 L.Ed, 936, 115 A.L.R. 105 
—Coplin V. U. S., C.C.AWash., 88 
F.2d 652, certiorari denied 57 S.CL 
929. 301 U.S. 703, 81 L.Ed. 1357— 
Jones V. Securities and Exchange 
Commission, C.C.AN.Y., 79 P.2d 
617, certiorari denied in part Jones 

V. Securities and Exchange Com¬ 
mission, 56 S.Ct. 497, fourth case. 
297 U.S. 705, 80 L.Ed. 993, reversed 
in part on other grounds 56 S.Ct. 
654, 298 U.S. 1, 80 L.Bd. 1015— 
Doherty v. McAuliffe, C.C.AMass., 
74 P.2d 800, certiorari denied Mc- 
Auliffe V. Doherty, 55 S.Ct. 639, 294 

U. S. 730, 79 L.Ed. 1260—Barnhill 

V. Young, D.aCal., 46 P.2d 804— 
Smolowe v. Delendo Corporation, 
D.C.N.Y., 46 F.Supp. 758, affirmed 
136 P.2d 231, 148 A.L.R. 300, cer¬ 
tiorari denied 64 S.Ct. 56, 320 U 
S. 751, 88 L.Ed. 446—Securities 
and Exchange Commission v. Elec¬ 
tric Bond & Share Co., D.C.X.Y., 
18 F.Supp. 131, affirmed, C.C. A, 
Electric Bond & Share Co. v. Se¬ 
curities and Exchange Commis¬ 
sion, 92 P.2d 580, affirmed 58 S. 
CL 678. 303 U.S, 419, 82 L.Ed. 936, 
115 A.L.R. 105—Securities and 
Exchange Commission v. Crude 
Oil Corporation of America, D.C. 
Wis., 17 F.Supp. 164, affirmed, C. 

C. A., 93 F-2d 844—^U. S. v. Bogy. 

D. C.Tenn., 16 F.Supp. 407, affirmed, 
C.C.A., Bogy V. U. S-, 96 F.2d 734. 
certiorari denied 59 S.Ct. 68, 305 

U. S. 608, 83 L.Ed. 387—Securities 
& Exchange Commission v. Torr, D. 
C.N.Y., 15 F.Supp. 315, reversed op 
other grounds. C.C.A, 87 F.2d 446— 
Securities & Exchange Commission 

V. Wickham, D.C.Minn., 12 F.Supp. 
245—^Bartlett v. Doherty, D.C.X.H., 
8 F.Supp. 763—^Northwest Bancor¬ 
poration V. Benson, D.C.Minn., 6 F. 
Supp. 704, order denied 54 S.CL 
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must not violate any provisions of the fundamental 
law for protecting the rights of persons and prop- 
erty,®0 and it will be held invalid to the extent that 
it does so.9^ 

Restrictions imposed by such statutes have been 
held not invalid as unduly interfering with the right 
to acquire, possess, and dispose of property,92 al¬ 
though a provision taking away the right of an 
owner to sell his stock has been held void.93 A 
provision authorizing an official to determine the 

720, affirmed 54 S.Ct. 775, 292 U-S. 

606, 78 L..Ed, 1468. 

(Tal._People v. Sidwell, 162 P.2d 

9*13, 27 Gal. 2d 121—Ausl^n v. 

Thompson, 101 P.2d 136, 38 Cal 
App.2d 204—California Western 
Holding Co. V. Merrill, 46 P.2d 
175 , 7 Cal.App.2d 131—People v. 

Stewart, 2 P.2d 195, 115 Cal.App. 

681—People v. Simonsen, 220 P. 

442, 64 Cal.App. 97. 

0 ( 2 .—^American Sumatra Tobacco 
Corporation v. Securities & Ex¬ 
change Commission, 110 F.2d 117, 

71 AppDC. 259. 

Fla.—State, by Knott, v. Minge, 160 
So, 670, 119 Fla, 515. 

(ja.—Saunders v. State, 158 S.E. 791, 

172 Ga. 770, appeal dismissed 
Saunders v. State of Georgia, 52 
S.Ct. 140, 284 U.S. 591, 76 L Ed. 

509. 

Ill.—^Morrison v. 

Co., 150 N.B. 330, 319 Ill. 372— 

People V. Lee, 143 N.E. 196, 311 
Ill. 552, error dismissed Lee v. 

People of State of Illinois ex rel. 

Emmerson, 46 S.Ct. 23, 269 XJ.S. 

593, 70 L.Ed. 429. 

Iowa.—State v. Soeder, 249 X.W. 

412, 216 Iowa 815. 

—^Ex parte MacLean, 

855, 147 Kan. 678—Cities Service 
Co. V. Koeneke, 20 P.2d 460, 137 
Elan. 7, 87 A.L.R. 16. 

Ky.—^Hampton Realty Co. v. Middle- 
ton, 295 S.W. 904, 220 Ky. 603. 

Mass.—Commonwealth v. National 
City Co. of Boston, 183 N.E. 165, 

280 Mass. 439—^Kneeland v. Em- 
erton. 1S3 N.E. 155, 280 Mass. 371, 

87 A.LR. 1. 

Minn.—State v. Nordstrom, 210 N. 

W. 1001, 169 Minn. 214. 

X.j.—^Wilentz v. Edwards, 36 A.2d 
423, 134 N.J.Eq. 522—Stevens v. 

Home Brewery, 164 A. 903, 112 N. 

J.Eq. 513. 

N.Y.—Dunham v. Ottmger, 154 N.E. 

298, 243 N.T. 423, error dismissed 
48 S.Ct. 212, 276 U.S. 592, 72 L.Ed. 

721—Garey v. Perez F. Huff Co., 

238 N.T.S. 38, 135 Misc. 138—In re 
MacNamara, 218 N.Y.S. 57, 128 

Misc. 84, affirmed 218 N.Y.S. 811, 

218 App.Div. 822. 

N.C.—State v. Heath, 153 S.E. 855, 

199 N.C. 135, 87 A.L.R. 37—Smith 
V. Fidelity & Deposit Co. of Bal¬ 
timore, Md., 132 S.E. 792, 191 N.C. 


amount of the bond to be filed by a dealer in se¬ 
curities without providing an}' rule or condition to 
govern such determination has been held invalid 
but a similar provision has also been held valid.9^ 

The purpose of these laws is to protect the pub¬ 
lic generally, and particularly investors, from dis¬ 
honesty and irresponsibility in the disposal of se¬ 
curities, and to prevent, as far as possible, the sale 
of fraudulent and worthless corporate or quasi-cor¬ 
porate stocks and securities.® 9 They are not in- 

of such sale, and to have been sold’ 
for value.—State v. Dobson, 37 P. 
2d 10. 140 Kan. 445. 

(5) Other provisions. 

Tex.—^Atwood V- State, 121 S.W.2d 
353, 135 Tex.Cr. 543. 

Utah.—^Lauren W. Gibbs, Inc., v. 
Monson, 129 P.2d 887, 102 Utah 
234. 

9a U.S.—Archer v. Securities and 
Exchange Commission, C.C.A., 133 
F.2d 795, certiorari denied 63 S. 
Ct. 1330. 319 U.S. 767, 87 L.Ed. 
1717. 

91. Wis.—^Klein v. Barry, 196 N.W 
457, 182 Wis. 255. 

FarticTzlar statutes or provisions 

(1) Act requiring broker's license 
for sale of shares of stock by owner 
whose predecessor acquired shares- 
before enactment of act.—Clover v. 
Jackson, 253 P. 187, 81 Cal.App. 55. 

(2) Provision authorizing bank 
commissioner to withdraw approval 
of securities listed on designated 
stock exchanges, without notice or* 
hearing.—Cities Service Co. v. Koe¬ 
neke, 20‘P.2d 460, 137 Kan. 7, 87 A. 
L.R. 16. 

92. Cal—Ex parte Leach, 12 P.2d 3, 
215 Cal. 536, appeal dismissed 
Leach v. People of State of Cali¬ 
fornia, 53 S.Ct. 313, 287 U.S. 579, 
77 L.Ed. 508—People v. Yant, 80 
P.2d 506, 26 CaLApp.2d 725—Peo¬ 
ple v. Woolsey. 56 P.2d‘557. 13 
Cal.App.2d 54. 

93. Cal.—People v. Lesser, 11 P.2d 
668, 123 Cal.App. 489—People v. 
Pace. 238 P. 1089, 73 Cal.App. 548. 

94 . Ill.—People V. Federal Surety 
Co., 168 N.E. 401, 336 Ill. 472. 

Ohio.—Indemnity Ins. Co. v. 
Philippi, 192 N.E. 884, 48 Ohio 
App. 248. 

96. U.S.—Securities and Exchange 
Commission v. C. M. Joiner Leas¬ 
ing Corporation. Tex.. 64 S.Ct. 120, 
320 U.S. 344. 88 L.Ed. 88—A. C, 
Frost & Co- V. Coeur D'Alene- 
Mines Corporation, Idaho, 61 S.Ct. 

414, 312 U.S. 38, 85 L.Ed. 500- 

Securities and Exchange Commis¬ 
sion V. Chinese Consol. Benev. 
Ass'n, C.C.A-N.T.. 120 F.2d 738,- 
certiorari denied Chinese Consol- 
Benev. Ass’n v. Securities and Ex- 


Farmers* Elevator 


78 P.2d 


643, error dismissed Fidelity & De¬ 
posit Co. of Maryland v. State of 
North Carolina, 4S S.Ct. 156, 275 
U.S. 505, 72 L.Ed. 396. 

Okl.—Meek v. State, 22 P.2d 933. 54 
OklCr. 415. 

Or.—State v. Charlesworth, 16 P.2d 
1116, 141 Or. 290, rehearing denied 
17 P.2d 1104, 141 Or. 290—State v. 
Terwilliger, 16 P.2d 651, 141 Or. 
372—^American Trust Co. v. McCal- 
lister, 299 P. 319. 136 Or. 33S— 
State V. Gerritson, 265 P. 422, 124 
Or. 525. 

Pa.—Commonwealth v. Summons, 41 
A-2d 697, 157 Pa.Super. 95—Com¬ 
monwealth V. Moore, 5 Pa.Dist. & 
Co. 738. 

Tenn.—Biddle v. Smith, 256 S.W. 453, 
148 Tenn. 489. 

Tex.—Smith v. Fishback, Civ.App., 
123 S.W.2d 771, error refused- 
Wis-—^Halsey, Stuart & Co. v. Public 
Sendee Commission of Wisconsin, 
248 N.W. 458, 212 Wis. 184—Ex 
parte BZreutzer, 204 N.W. 595, 18 
Wis. 463. 

37 C.J. p 271 note 55. 

Particular provisions 

(1) Provisions for filing of bond 
by dealers or brokers. 

<3al.—Walsh v. Standard Accident 

Ins. Co., 12 P.2d 16, 215 Cal. 587. 
Fla.—State v. Atlantic Title Co. 
158 So. 888. 118 Fla. 402—State ex 
rel. Municipal Bond & Investment 
Co. V. Knott, 154 So. 143, 114 Fla. 
120 . 

Ill.—^Italia America Shipping Corpo¬ 
ration V. Nelson, 154 N.E. 198, 323 
Ill. 427. 

(2) Provisions authorizing inves¬ 
tigation of dealers or transactions.- 
In re Kenney. 222 N.Y.S. 552, 129 
Misc. 708—In re MacNamara, 218 N. 
Y.S. 57. 128 Misc. 84, affirmed 218 
N.Y.S. 811, 218 App.Div. 822. 

(3) Provision that the corporation 
commissioner may make whatever 
investigations deemed advisable as 
to an applicant's business reputation 
before issuing a broker’s certificate. 
—Leach v. Daugherty. 238 P. 160, 
Cal.App. S3. 

(4) Provision that any security 
given or delivered as bonus with 
any sale of securities or with any 
other thing shall be conclusively pre¬ 
sumed to constitute part of subject 
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been filed with the proper authority.® Still other 
statutes prohibit fraud in the sale or promotion of 
securities,7 and, as discussed infra § 73, confer 
powers on designated public officials to investigate 
and prevent fraudulent practices. 

In a number of jurisdictions, either as prelimi¬ 
naries to obtaining a license or permit or apart 
therefrom, it is variously required that persons, as¬ 
sociations, or companies proposing to sell securi¬ 
ties file an application, statement, or documents® 
setting forth specified information with respect to 
themselves,^ the stocks or securities they desire 


53 C.J.S. 

to issue and sell or offer for sale,^® and as to the 
plan or mode of sale or offering for sale,ii with 
a designated commission or public official.^2 

The Federal Securities Act makes it unlawful for 
any person selling securities in interstate com¬ 
merce or by use of the mails to employ any de¬ 
vice, scheme, or artifice to defraud, or to obtain 
money or property by means of an untrue state¬ 
ment of a material fact or a misleading omission to 
state a material fact, or to engage in any transac¬ 
tion or practice calculated to operate as a fraud or 
deceit on the purchaser.^® It also prohibits the 


20 P.2d 460, 137 Kan. 7, 87 A.L.R. 
16. 

Ky.—Gannon v. Grayson "V^^ater Co, 
71 S.W.2<i 433, 254 Ky. 251—Smith 
V. Crawford, 15 S.W.2d 249, 22S 
Ky. 420—Hampton Realty Co. v. 
Middleton, 295 S.W. 904, 220 Ky. 
603. 

SCeaninsr of “re^istTation** 

Within the meaning of some stat¬ 
utes, “registration” means obtaining 
the consent of the proper official or 
commission for the sale of the se¬ 
curities involved after due inspection 
and consideration by such official or 
commission. 

Minn.—Boyum v. Massachusetts In¬ 
vestors Trust, 10 N.W.2d 379, 215 
Minn. 4So. 

Wis.—^Associated Gas & Electric Co. 
V, Public Service Commission, 266 j 
N.W. 205. 221 Wis. 519. 

e. Mass.—Grueby v. Chase Harris 
Forbes Corporation, 197 X E. 624, 
292 Mass. 156 100 A.L.R. 1014 
Wis.—^Klatt V. Guaranteed Bond Co., 
250 N.W. 825, 213 Wis. 12, followed 
in Cramer v. Guaranteed Bond Co., 
250 N.W. S31, 213 Wis. 2S. 

7. Ind.—Men ten v. Churchman, 42 
N.E2d 426, 112 Ind.App. 309. 

N.J.—Stevens v. Wrigley Pharma¬ 
ceutical Co., 154 A. 403, 9 N.J.Misc. 
385. 

ICsrepresentations regarding sub¬ 
sidiaries and plants in operation and 
past earnings record of corporation 
in connection with sale, or offer for 
sale of Its stock, is prohibited by 
statute.—Stevens v. Rayon Indus¬ 
tries Corporation, 169 A. 717, 115 N. 
J.Eq. 92. 

Procedure to prevent fraud 

New York Blue Sky Law does not 
make unlawful fraudulent practices 
in the sale-of securities; it merely 
provides a procedure to prevent 
them —People v. Federated Radio 
Corporation, 154 N.E. 655, 244 N.Y. 
33. 

a. Ga.—Felton v. Highlands Hotel 
Co.. 141 SB. 793, 165 Ga. 59S, 57 
A.LR. 9S7. 

Mass.—Commissioner of Banks v. 
Chase Securities Corporation, 10 N. 


E. 2d 472, 298 Mass. 235, appeal dis¬ 
missed Chase Securities v. Hus¬ 
band. 58 S.Ct- 47-6, '302 U.S. 660, 82 
L,Ed. '510. 

N.J.—Wllentz v. Edwards, 36 A.2d 
423, 134 N.J.Eq. 522. 

Tenn.—Dixie Rubber Co. v. McBee, 
262 S.W. 32. 1'50 Tenn. 53. 

37 C J. P 270 note 44. 

When rights accrue 

Under Blue Sky Law right of in¬ 
vestment company to do business 
dates from company’s filing complete 
documents required, and not from is¬ 
suance of statement by department. 
—Boise Ass’n of Credit Men v. Sea- 
well, 276 P. 318, 47 Idaho 473. 

Supplemental statements 
Under appropriate statutory provi¬ 
sions, a person, dealer, issuer, solici¬ 
tor, agent, or broker selling securi¬ 
ties may be required to file supple¬ 
mental statements periodically un¬ 
til there has been a disposition of 
the whole issue of securities in¬ 
volved.—^Jochum v. Thompson Ross 
& Co., 178 N.E. 54, 345 Ill. -oST. 

Bsquisites and sxifficiency of state, 
ment 

U.S.—Morse v. Noyes, C.C.A.Mass., 86 

F. 2d 194. 

Ga.—Cooper v. Southern Discount 
Co„ 6 S,E.2d 799, 61 Ga.App. 581. 
Mass.—Commissioner of Banks v. 
Chase 'Securities Corporation, 10 N. 
E.2d 472, 298 Mass. 285, appeal dis¬ 
missed Chase Securities Corpora¬ 
tion V, Husband, 5S S.Ct. 476, 302 
U.S. 660, 82 L.Ed. 510. 

XxLformation already on file 

Although purpose of provision re¬ 
quiring filing of statement concern¬ 
ing securities with public service 
commission is to furnish information 
to commission, mere fact that such 
information is in commission’s files 
does not render compliance with stat¬ 
utory requirements unnecessary or 
preclude finding of noncompliance.— 
Commissioner of Banks v. Chase Se¬ 
curities Corporation, 10 N.E.2d 472. 
298 Mass. 2S5, appeal dismissed 
Chase Securities Corporation v. Hus¬ 
band, 58 S.Ct 476, 302 U.S. 660, 32 
L.Ed. 5X0. 


Withdrawal of application 
A salesman’s application for reg¬ 
istration under the securities act 
may not he withdrawn after unfavor¬ 
able action thereon by the securities 
commission.—Bown v. Pennsylvania 
Securities Commission, I 7 Pa.Dist & 
Co. 687, 36 Dauph.Co. 228. 

"State notice” 

The purpose of the “state notice” 
which dealer was required by statute 
to file before offering securities for 
sale was to inform attorney general 
and state authorities of stock busi¬ 
ness carried on by dealer and of 
place where such business was to be 
conducted.—Sajor v. Ampol, Inc., 9 
N.E.2d 803, 27‘5 N.Y. 125. 

9, N.Y.—Sajor v. Ampol, Inc., su¬ 
pra. 

37 C.J. p 270 note 45. 

10. N.Y.—Sajor v. Ampol, Inc., su¬ 
pra. 

'37 C.J. p 270 note 46. 

Seller not insurer 
Statute regulating sale of securi¬ 
ties does not render seller liable as 
insurer of security, but merely re¬ 
quires disclosure of substantial facts 
concerning security in order to en¬ 
able authorities to determine its en¬ 
titlement to registration.—State v. 
Pullen, 192 A. 473, '58 R,I. 294. 

11- Neb.—Rhines v. Skinner Pack¬ 
ing Co., 187 N.W. *874. 108 Neb. 
lO-o, 

37 C.J. p 270 note 47. 

Approval 

Securities may not be sold on in¬ 
stallments unless the plan of sale 
has been approved by the proper au¬ 
thority.—Doherty v. McAuliffe, C.C. 
A.Mass.. 74 F.2d 800, certiorari denied 
McAuliffe V- Doherty, 55 S.Ct. 639, 
294 U.S. 730, 79 L.Ed. 1260. 

12. Tenn.—Dixie Rubber Co. v. Mc¬ 
Bee, 253 S.W. 353. 148 Tenn. 168. 

37 C.J. p 271 note 48. 

13. U.S.—Charles Hughes & Co. v. 
Securities and Exchange Commis¬ 
sion, C.C.A., 139 F.2d 434, certiorari 
denied 64 S.Ct 781, 321 U.S. 78*6, 
8S L.Ed. 1077-Coplin v. U. S., C.C. 
A.Wash., 88 P.2d 652, certiorari de- 
med 57 S.Ct 929, 301 U.S. 703, 81 
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production of trading in securities by manipulative 
methods for purposes of inducing further purchase 
or sale of securities by the public.^^ Under the 
statute it is unlawful to use the mails or any in¬ 
strument of transportation or communication in in¬ 
terstate commerce to sell or offer for sale certain 
securities unless such securities have been reg¬ 
istered by the filing of a registration statement in 
the manner, and containing the information, pre- 
scribed.^5 The statute also places certain restric¬ 
tions on borrowing by members of a national se¬ 
curities exchange, or brokers or dealers transact¬ 
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ing business through such members,^® and requires 
a prospectus to accompany or precede any security 
sent through the mails or interstate commerce.^'^ 

c. Constructioii 

General rules of construction are applicable to Blue 
Sky Laws; some authorities hold that such laws, being 
remedial, should be liberally construed; others hold that, 
being penal, they should be strictly construed; and some 
authorities hold that they should be liberally or strictly 
construed depending on whether remedial or penal provi¬ 
sions are involved. 

General rules of construction are applicable to 
statutes regulating the sale of securities.^^ In gen- 


L.Ed. 1357—^U. S. v. Bogry, D.-C. 
Tenn., 1$ F.Supp. 407, affirmed 
Bo^ V. U. S., 96 F.2d 7'34, certio¬ 
rari denied 59 S.Ct. 68, 305 U.S. 
608, 83 l4.Ed. 387—‘Securities & Ex¬ 
change Commission v. Torr, D.C.N. 
Y,, 15 P-Supp. 31*5, reversed on oth¬ 
er grounds, C.C.A., 87 F.2d 446. 
Facts required, to he disclosed 

(1) It has been said that the act 
requires that a full disclosure of all 
facts pertinent to a situation known 
to the seller must be made.—Securi¬ 
ties and Exchange Commission v. 
Macon, D.C.Colo., 28 P.Supp. 127. 

(2) However, it has been stated 
more precisely that the act does not 
require securities dealer to state ev¬ 
ery fact about stock offered that 
prospective purchaser might like to 
know or that might, if known, tend 
to influence his decision, but does 
require dealer not to omit material 
facts necessary in order to make the 
statements made, in the light of the 
circumstances, not misleading.—Otis 
& Co. V. Securities and Exchange 
Commission, C.C.A,Ohio, 106 P.2d 579. 

14. U.S.—Securities & Exchange 
Commission v. Torr, D.C.N.Y., 15 P. 
Supp. 31'5, reversed on other 
grounds, C.O.A., 87 F.2d 446. 

The object of the provision is to 
protect the investing public by main¬ 
taining free, fair, and open markets 
for listed securities.—Smolowe v. 
Delendo Corporation, D.C.N.Y., 36 P. 
Supp. 790—Securities and Exchange 
Commission v. Torr, D.C.N.Y., 22 P. 
Supp. 602, 

Street of provision 
The provision against manipulation 
of security prices “makes unlawful 
wash sales, matched orders, market 
operations, pegging, under the rules 
of the Commission certain puts, calls, 
straddles, options, or privileges, and 
for brokers and dealers, .prophecies 
about thef result of the aforesaid 
maricet operations.”—Rosenberg v. 
Hano, C.C.A.Pa., 121 E.2d 818, 820. 

The true value of a security is the 
price which it commands when it 
achieves its equilibrium in a free 
market—Securities and Exchange 


Commission v. Torr, D.C.N.T., 22 F. 
Supp. 602. 

15. U.S.—Securities & Exchange 
Commission v. Wickham, D.C. 
Minn., 12 P.Supp. 245. 

Character of information required 
The act, requiring information in 
connection with issue covered by reg¬ 
istration, is broad enough to require 
a disclosure of options or commit¬ 
ments outstanding by the issuer or 
underwriter.—Thorn v. Austin Silver 
Mining Co., 12 N.Y.S.2d 675, 171 Misc. 
400. 

False statements 

The making of false and mislead¬ 
ing statements in an application for 
the registration of a security for sale 
on a national exchange is a violation 
of the statute.—Bank of America 
Nat. Trust & Savings Ass’n v. Doug¬ 
las, 105 P.2d 100, 70 App.D.C. 221. 
123 A-IuR. 1266. 

Decree exensisg registration 

The fact that affairs of mining 
corporation may have been in such a 
condition that amount of indebted- ■ 
ness and liabilities could not be stat- i 
ed in application for registration of 
stock did not justify provision of de¬ 
cree with regard to issuance of new 
stock that government registration 
would be unnecessary.—^Merger Mines 
Corporation v. Grismer, C.C.AWash., 
1*37 P.2d 335, certiorari denied 64 S. 
Ct. 261, 320 U.S, 794, SS D.Ed. 478. 

le. U.S.—Securities and Exchange 
Commission v. Dawson, D.C.Md., 24 
P.Supp. 360. 

17. N.Y.—^Farrell v, Reynolds, 11 N. 
Y.S.2d 117, affirmed n N.Y.S.2d 530, 
258 App.Div. 864. 

18. U.S.—Continental Bank & Trust 
Co. of N. T. V. First Nat. Petrole¬ 
um Trust, D.C.R.I., 67 P.Supp. 859. 

Cal.—^Ex parte Plesher, 252 P. lO-oT, 
81 CalJVpp. 128. 

Mich.—Superior Piston Ring Co. v. 
Brown Anthony & Co., 293 N.W. 
679. 294 Mich, 358. 

Wis.—State ex rel. Dianeen v. Lar¬ 
son. 284 N.W. 21, 231 Wis. 207, re¬ 
hearing denied 2S6 N.W. 41, 231 
Wis. 207. 


ConstmctioiL with reference to other 
laws 

(1) In general. 

Ala.—Ex parte Morg^an, 100 So. 462, 
211 Ala. ’360. 

Cal.—^Ex parte Washer, 254 P. 961, 
200 Cal. 598. 

Fla.—^Nichols v. Tandre, 9 <So.2d 157, 
151 Fla- 87. 

Ill.—Puntenney v. Wildeman & Co., 
234 I11.APP. 547, affirmed 149 N.E. 
2, 318 Ill. 139. 

Mass.—McGray v. Homblower, 10 N. 
E,2d 501, 298 Mass. 334, appeal dis¬ 
missed Homblower v. McGray, 58 
S.CL 363, 302 U.S. 655, iS2 D.Ed. 
506, rehearing denied 58 S.Ct. 408, 
302 U.S. 780, 82 L.Ed. 603. 

(2) Where later act irreconcilably 
conflicts with earlier statute, later 
act prevails.—State ex rel. Boynton 
V. State Corporation Commission, 23 
P.2d 606, 138 Kan. 159. 

(3) The act making it an offense to 
sell securities without a license was 
not impliedly repealed by statute 
making it a felony to make any mis¬ 
representation with intent to deceive 
concerning securities in disposing of 
or selling the securities.—State v. 
Stone, 180 So. 411, 189 La. 567. 

(4) Statutes regulating sale of 
corporate bonds secured by pledge or 
deposit with trustee of mortgages or 
other evidences of indebtedness, and 
making such corporations subject to 
supervision of superintendent of 
banks, were not repealed by Blue Sky 
Law in view of express provision of 
Blue Sky Law that it does not repeal 
existing statutes.—Fetters & Co. v. 
Veigel, 209 N.W. 9, 167 Minn. 286. 

Effect of repeal 
(1) In general. 

Cal.—^People v. Eiseman, 248 P. 716, 
error dismissed Eiseman v. Peo¬ 
ple of State of California, 47 S.Ct. 
454, 273 U.S. 663, 71 L,Ed. 828, 
Utah.—^Wilson v. Guaranteed Securi¬ 
ties Co., 272 P. 946, 73 Utah 157. 

<2) Repeal of a Blue Sky Law does 
not affect legality of transactions 
prior to such repeal.—^National Un¬ 
derwriting Co. V, Simon* C.C.A.Ind.* 
9 F.2d 920. 
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eral it may be said that the construction of such 
a statute resolves itself into a question of legisla¬ 
tive intent, which is to be determined from the 
terms used and the object in view in enacting the 
law.ts Particular provisions must be interpreted in 
the light of the entire statute of which they are a 
part.2* 

Strict or liberal construction. Since “Blue Sky 


Laws” generally contain both civil and criminal 
sanctions, the question of how they should be con¬ 
strued has produced considerable discussion and 
conflicting views.^i According to the weight of 
authoritj' such laws are essentially remedial in na- 
ture-2 and should be liberally construed in order to 
effectuate their purposes. 23 Other authorities hold 
that such laws are essentially penal in nature24 and 
should be strictly construed25 and not extended by 


(3) Repeal of statute, without sav¬ 
ins' right of action for payments on 
price of unapproved stock, did not 
take away such right.—Chambers v. 
Beckwith, 226 N.W. 605, 247 Mich. 
255. 

Sffect of asneiLdmeaiis 

(1) Generally. 

CaL—^Kennepohl v. Cary & Co., 296 
P. S97, 112 Cal.App. 413. 

Xii. —^Weisbrod ▼. Lowitz, 2S2 IlLApp. 
252—Bunge v. Kirchhoff, 251 Ill. 
App. 119—Perkins v. Dole, 240 Ill. 
App. 20. 

Or.—Xew Amsterdam Casualty Co. v. 
Hyde. 34 P.2d 930. 14S Or. 229. re¬ 
hearing denied 35 P.2d 9S0, 143 Or. 
229. 

(2) Amendments to Corporate Se¬ 
curities Act making state and na¬ 
tional banks subject to act except 
when issuing their own direct obliga¬ 
tions had the efXect of essentially 
changing the act with respect to such 
corporations, as against contention 
that amendments interpreted act, and 
hence national bank selling benedcial 
certificates in oil leases before such 
amendment was excluded from op¬ 
eration of act.—Young v. Three for 
One Oil Royalties, 36 P.2d 1065, 1 
Cal.2d 639. 

(3) The amendment to the Securi¬ 
ties Act, by use of the words *‘^le 
or purchase of securities” and “se¬ 
curities sold or purchased,” is not 
intended to change general purpose 
of act and so to amend it as to re¬ 
quire the procuring of permits or li¬ 
censes by those who buy securities 
and registration of the securities for 
protection of seller against buyer.— 
Liewis V. Davis, Tex., 199 S.W.2d 146. 
Ratroactlve ox>exatioa 

Particular provisions of Blue »Sky 
I.*aws have been held procedural so 
as to permit retroactive application. 
Ill,—Perkins v. Dole, 240 Ill.App. 20. 
Or.—Hyde v. Albert E. Peirce & Co., 
31 P.2d 755, 147 Or. 5. 

Wis—Ex parte Kreutzer, 204 N.W. 
595, IS 7 Wis. 463. 

19. Cal.—People v. Jackson, 74 P.2d 
10S5, 24 Cal.App.2d 1S2. 

Tex.—Kadane v. Clark, 143 'S.W.2d 
197, 135 Tex. 496. 

Particular terms 

(1) Securities Exchange Act pro¬ 
hibiting deceptive devices in contra¬ 
vention of regulations promulgated 


by Securities Exchange Commission 
for protection of “investors*’ uses 
quoted word as including owners of 
half of capital stock of a corpora¬ 
tion and not as limited to .persons 
about to invest in a security.—^Kar- 
don V. National Gypsum Co., D.C.Pa., 
69 P.Supp. 612. 

(2) “Regulate” as used in title of 
the statute providing for regulation 
of the sale of securities embraces the 
fixing of limitations and restrictions 
and also the enforcement of them.— 
Nichols V. Tandre, 9 So.2d 157, 151 
Fla. S7, 144 A.L.R. 1351. 

20. Mass —Commissioner of Banks 
V. Chase Securities Corporation, 10 
NE.2d 4‘72, 298 Mass. 2S5, appeal 
dismissed Chase Securities Corpo¬ 
ration V. Husband, 58 S.Ct. 476, 302 
U.S. 660, 82 X.Bd. 510. 

21. U.S.—Securities and Exchange 
Commission v. C. M. Joiner iLeas- 
ing Corporation, Tex., 64 S.Ct. 120, 
320 U.S. 344, 88 L».Ed. 88. 

22. U.S.—Otis & Co. V. Securities 
and Exchange Commission, C.C.A 
Ohio, 106 F.2d 579—Corporation 
Trust Co. V. Logan, D.C.Del., 52 F. 
Supp. 999—Securities and Ex¬ 
change Commission v. Bailey, DC. 
Fla, 41 F.Supp. 647—Securities and 
Exchange Commission v. Payne, D. 
CN.Y., 35 P.Supp. S73—Securities 
and Exchange Commission v. Star- 
mont, D.C.Wash., 31 F.Supp. 264. 

N.T.—^People v. F. H. Smith Co., 243 
N.Y.S. 446, 230 App.Div. 268—Peo¬ 
ple V. Wachtell, 47 N.Y.S.2d 945, 
181 Misc. 1010. 

Or.—^New Amsterdam Casualty Co. v. 
Hyde, 34 P.2d 9*30, 148 Or. 229, re¬ 
hearing denied 35 P.2d 980, 148 Or. 
229. 

J 23- U.S.—Corporation Trust Co. v. 
Logan, D.C.Del., 52 P.Supp. 999— 
Securities and Exchange Commis¬ 
sion V. Bailey, D.C.F4a, 41 P.'Supp. 
‘6*47—Securities and Exchange Com¬ 
mission T. Payne, D.CJ>7.Y., 35 F. 
Supp. 873—-Securities and Ex¬ 
change Commission v. Starmont, 
D.C.Wash., 31 F.Supp. 264. 

Fla—Johnson v. McNeill, 10 So.2d 
143, 161 Fla 606—McElfresh v. 
State, 9 So.2d 277, 151 Fla 140. 
Mich.—People v. Montague, 274 N. 
W. '347. 280 Mich. 610—^Bichbauer 
V. U. S. Fidelity & Guaranty Co., 
270 N.W. 829, 278 Mich. 674. 
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Minn.—State v. Lorentz, 22 NW.2d 
313, 221 Minn. 366. 

N’.Y.—^People v. P. H Smith Co, 243 
N.Y.S. 446, 230 App Div. 26S—Peo¬ 
ple V. Wachtell, 47 N.Y.’S.2d 945, 
181 Misc. 1010. 

Or.—Union Land Associates v. Ussh- 
er, 149 P.2d 568, 174 Or. 453—New 
Amsterdam Casualty Co. v. Hyde, 
34 P.2d 930, 148 Or. 229, rehearing 
denied 35 P.2d 980, 148 Or. 229. 

—Klatt ▼. Guaranteed Bond Co, 
250 N.W. 825. 213 Wis. 12, followed 
in Cramer v Guaranteed Bond Co., 
250 N.W. »S31, 213 Wis. 28. 

“In view of the ingenuity of those 
who seek to induce men and women 
to put their money into far-off spec¬ 
ulative enterprises over which the 
investor has little or no control, and 
in view of the paternalistic character 
of the Blue Sky Laws, it should be 
the policy of the courts to refrain 
from hampering the state officials in 
the performance of their duties by 
placing a narrow construction on 
such laws.”—State v. Hofacre, 288 N. 
W. 13, 16, 206 Minn. 167—^Kerst v. 
Nelson, 213 N.W. 90-4, 905, 171 Minn. 
191, '54 A.L.R. 495. 

Weight of authority 
U.S.—Securities and Exchange Com¬ 
mission V. C. M. Joiner Leasing 
Corporation, Tex., 64 S Ct. 120, '320 
U.S. 344, 88 L.Ed. 88. 

24 . Ill.—^McCormick v. Shively, 267 
IlLApp. 99. 

N.M.—Mamey v. Home Royalty 

Ass'n of Oklahoma, 288 P. 979, 34 
N.M. 632. 

N.O.—State v. Heath, 153 S.B. -856, 
199 N.C. 135, 87 A.L.R. 37. 

Tenn.—Bourland v. State, 167 S.W. 

2d 972, 179 Tenn. 506. 

Tex.—^Kadane v. Clark, 143 S.W.2d 
197, 1*35 Tex. 496. 

Utah.—^Miller v. Stuart. 253 P. 900, 
69 Utah 250. 

25. U.S.—Securities and Exchange 
Commission v. C. M. Joiner Leas¬ 
ing Corporation, Tex., 64 S.Ct. 120, 
320 U.S. 344, 88 L.Ed. 88. 

Ill.—McCormick v. Shively, 267 Bl. 

App. 99. ^ 

N.M.—Mamey v. Home Royalty 
Ass’n of Oklahoma, 236 P- 979, 34 
N.M. 632. 

N.C.—State v. Heathu 163 S.E. 85'5, 
199 N.C. 135, <37 A.L.R. '37. 

Tenn.—Bourland v. State, 167 S.'W‘.2d 
972. 179 Tenn. 606, 
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implication.^® Still other courts seem to differ- I 
entiate according to the use being made of the stat¬ 
ute, inclining to a strict construction when a crim¬ 
inal penalty is being imposed and a more liberal 
one when civil remedies are being applied.^" Even 
where the rule of strict construction is applied, 
however, the statute should not be so construed as 
to exclude the ordinary meaning of terms in favor j 
of a narrow meaning which would tend to defeat 
the purpose of the legislation.2S 

d. Eeaturements as to Fees and Bonds 

Provisions for the payment of fees for procuring a 
license or for the giving of a bond forfeitable on the 


commission of certain acts or violations must be ob¬ 
served; general rules are applicable in determining the 
operation and effect of such bonds. 

There must be a compliance with statutort^ pro¬ 
visions requiring the pa^-ment of fees for procur¬ 
ing a license or peimit to sell securities.^® 

Under some statutes persons granted permits to 
sell stocks are required to give a bond forfeitable 
on a violation of the statute or on commission of 
certain designated acts.^® The operation and effect 
of such a bond is determined from its language and 
terms construed in the light of the statutes and in 
accordance with general rules and any provi- 


rtah.—Miller v. Stuart, 253 P. 900, 
69 Utah 250. 

26. Ill.—^McCormick v. Shively, 267 
Ill.App, 99. 

K.M.—Marney v. Home Royalty Ass’n 
of Oklahoma, 286 P. 979, 34 N.M 
632. 

Utah.—Miller v. Stuart, 253 P. 900, 
69 Utah 250. 

27. U.S.—Securities and Exchange 
Commission v. C. M. Joiner Leas¬ 
ing Corporation, Tex., 64 S.Ct. 120, 
320 US. 344, 8S L Ed. S8—U. S. v. 
Monjar, D.C.Del., 47 F.Supp. 421. 
affirmed. C.C.A., 147 F.2d 916, cer¬ 
tiorari denied Monjar v. U. S„ 65 
set. 1101, two cases, '323 U.S. S59, 
S9 L Ed. lOTS, Cook v. U. S., 65 S. 
Ct. 1192. 325 U.S. 8'59, 89 L.Ed 

1979, Drew v. U. S., 65 S Ct, 1192, 
325 U.S. 859, 89 L El. 1979, Jones 
V. U. S., 6'5 S Ct. 1192, 32*5 U S. 859, 
89 L.Ed- 1979, Moore v. U. S., S5 
set. 1192, 325 U.S. 859, 89 DEd. 
19S0, Candlm v. U. S., 65 SCt. 1193, 
325 U.S. 859, 83 L.Ed. 19S0, Fitz¬ 
patrick V. U. S., 65 S.Ct. 1193, '325 
U.S. 859, 89 L.Ed. 1980. Lindh v. U. 
S., 65 S.Ct. 1193, 325 U.S. 859, S9 
L.Ed. 1980, Willard v. U. S., 65 S. 
Ct. 1193, 325 U.S. 859. 89 L.Ed. 

1980, Cruser v. U. S., 65 S Ct. 1194, 

325 US. 859, 89 L.Ed, 1981, and! 
Maddams v. U. S., 65 S.Ct. 1194, 
325 U.S. 859, 89 LuEd. 1981. ! 

B^n.—^Wigington v, Mid-Continent 
Royalty Co., 288 P. 749, 1-30 Kan. 
t So. 

N.C.—State v. Allen, 5 S.E.2d 844, 216 
N.C. 621. 

HI.—State V. Pullen. 192 A. 473, 58 
HI. 294. 

28. U.S.—Securities and Exchange 
Commission v. C. M. Joiner Leas¬ 
ing Corporation, Tex.. 64 S.Ct. 120, 
320 U.S. 344, 88 L.Ed. 88. 

Kan.—Wigington v. Mid-Continent 
Royalty Co., 288 P. 749, 130 Kan. 
7S5. 

N.M.—Mamey v. Home Royalty 

Ass^n of Oklahoma, 286 P. 979, 34 
N.M. 632. 

29. Wash,—State v. Hinkle, 225 P. 
3.81, 130 Wash. 144. 


On stock 

The statute requiring pajTnent of 
fee by public service corporation is¬ 
suing securities was not intended to 
impose payment of fee on mere cer¬ 
tificate of stock, but only on the is¬ 
suance of capital stock-—Lake Su¬ 
perior Dist. Power Co. v. Public Serv¬ 
ice Commission, 26 N.W.2d 27S, 250 
Wis. 39. 

30. Cal.—^Walsh v. Standard Acci¬ 
dent Ins. Co, 12 P.2d 16. 215 Cal. 
587—Coast Surety Corporation v. 
White, 57 P.2d 951, 14 Cal.App 2d 
35. 

Fla.—State ex rel. Municipal Bond & 
Investment Co. v. Knott, 154 So. 
143. 114 Fla. 120. 

Ill.—People V. J. O- Beekman & Co., 
179 N.E. 435. 347 Ill. 92—Italia 
America Shipping Corporation v. 
Nelson, 154 NE. 198, ‘323 lU. 427. 

37 C.J. p 271 note 60. 

Character of bond required 

(1) Under statute requiring secur¬ 
ity broker, as prerequisite to issu¬ 
ance of permit to operate to file bond 
m such form and on such conditions 
as commissioner may designate, leg¬ 
islature intended a bond which would 
effectuate purpose and spirit of Blue 
Sky Law.—State ex rel. Dyer v. | 
Francis, 54 P.2d 297, 152 Or. 448. | 

<2) The bond must be conditioned I 
on compliance with provisions of 
Blue Sky Law prohibiting fraud and 
misrepresentation.—^Hyde v, Albert 
B. Peirce & Co., 31 P.2d 755, 147 Or. 
5. 

<3> Statute providing that broker 
should give bond conditioned on com¬ 
pliance with “provisions of law** 
meant provisions of statutes regulat¬ 
ing brokers, and not provisions of 
general law.—^National Surety Co. v, 
Dorsey, 23 P.2d 111, 42 Ariz. 180. 

Bond not required 

Under the terms of some statutes a 
stockbroker who sells securities to 
banks only is not required to give a 
bond.—^National Surety Corporation 
V. Citizens Bank of Ashville, C.C.A. 
Ohio, 134 P.2d SSS. 
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Pilixig second bond 

Broker, whose authority to sell se¬ 
curities under blanket bond is sus¬ 
pended by public service commission, 
may file new notice of intention to 
do so after filing another bond.— 
Klatt V. Guaranteed Bond Co., 250 
N.W. 825, 213 Wis. 12, followed in 
Cramer v. Guaranteed Bond Co., 250 
X.W. 831, 213 Wis. 28. 

31. Ariz.—^National Surety Co. v. 

Dorsey, 23 P.2d 111, 42 Ariz. 180. 
Cal.—Walsh v. Standard Accident 
Ins. Co.. 12 P.2d 16, 215 Cal. 587— 
Lindstrom v. Palmer, 128 P.2d 877, 
54 Cal.App. 2d 257—Burdette v. 
Mar>’land Casualty Co., 47 P.2d 317, 

8 Cal.App 2d 17—McDevltt v. Butte 
City Ranch, 46 P.2d 290, 7 Cal.App. 
2d 252—Blumenthal v. Larson, 251 
P. 241, '79 Cal.App. 726. 

Iowa.—Zapf V. Ridenour, 200 N.W. 

618, 198 Iowa 1005. 

Kan.—Ellsworth v. Hurt, 146 P.2d 
365, 15S Kan. 232. 

Mo.—State ex rel. Sanders v. Hart¬ 
ford Accident & Indemnity Co. of 
Hartford, Conn., App., 162 S.W.2d 
650—State ex rel. Sanders v. Hart¬ 
ford Accident & Indemnity Co. of 
Hartford, Conn., 143 S.W.2d *483, 
23o Mo.App. 729. 

Ohio.—Citizens Banking & Savings 
Co. V. Spitzer, Rorick & Co., 29 N. 
E.2d 802. 65 Ohio App. 309. 

Tenn.—State ex rel. McCormack v. 
National Bond & Mortgage Co., 168 
S.W.2d 4SS, 26 Tenn.App. 125. 

Wis.—Bechtel v. Guaranteed Bond 
Co.. 223 N.W. 568, 198 Wis. 114. 
Acts of agents 

Under Securities Act requiring li¬ 
censed dealer to give bond for faith¬ 
ful compliance with act by dealer 
and by all agents registered by him, 
b^ondsman is liable for acts of dealer 
whether done personally or through 
his agents and employees while act¬ 
ing within scope of their agency or 
employment, and also for all acts of 
agents registered by him, whether 
acting within scope of their agency 
or not,—Menten v. Churchmaa, 42 K. 
E.2d 426, 112 IncLApp. 309. 
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sion of the bond repugnant to the statute requir¬ 
ing it should be disregarded.^s in interpreting the 
bond the court may ascertain and declare only the 
terms of the instrument, and may not substitute or 
add conditions to which the obligor did not agree.33 

Where, under the statute, the bond is condi¬ 
tioned on the faithful performance of the pro\n- 
sions of the securities law, the bond is not breached 
by any acts of the dealer or broker which do not 
constitute violations of such law.^^ Qn the other 
hand, where the statute requires only that the bond 
indemnify persons prejudiced by fraud, a clause 
in the bond exacting faithful performance is not 


authorized^o and will not support a claim based on 
breach of contractus jt has been said that the 
statute and the bond given pursuant thereto give 
to one coming within their provisions a definite 
contractual right to recover on the bond.37 
though the sole obligee named in the bond is the 
state itself, the surety has nevertheless been held 
liable to an individual purchaser of stock who has 
been defrauded by the dealer.^S The surety’s ag¬ 
gregate liability on the bond cannot exceed the 
penal sum designated therein regardless of the 
number of suits instituted or the amounts of the 
claims or the number of wrongful acts committed 
by the principal.^^ it has been held that the sus- 


BoBd protecting' *^vxy purcliasex" 
“V^Tiere dealer secured license to 
sell securities and gave bond to pro¬ 
tect “any purchaser*' defrauded in 
sale of securities, bank which was 
defrauded by dealer in sale of secur¬ 
ities was protected by the bond not¬ 
withstanding a stockbroker who sells 
securities to a bank only is not re¬ 
quired to take a license and give a 
bond, and regrardless of state in 
which fraud occurred.—National 

Surety Corporation v. Citizens Bank 
of Ashville, C.C.A.Ohio. 134 F.2d 8SS. 

Conversion 

(1) Under the present California 
law conversion is covered by the 
bond and renders the surety liable.— 
Fiedler v. Allen. 4 P.2d 292, 117 Cal, 
App. 622—Bridges v. Price, 273 P. 72, 
95 CaLApp. 394. 

(2) Prior to the 192'5 amendment, 
however, conversion was not covered 
by a bond conditioned in accordance 
with the statutory requirements.— 
Mitchell V. Smith, 267 P. 540, 204 Cal, 
197—Kennepohl v. Cary & Co.. 296 P. 
897, 112 Cal.App. 413—Giles v. Well¬ 
ing, 2S0 P, 539, 100 Cal.App. 515— 
Anthony v. Van, 274 P. 563, 96 Cal. 
App. 523. 

(3) A conversion occurring aXter 
the amendment gives rise to no cause 
of action on a bond given before the 
amendment.—Giles v. Welling, supra 
—Anthony v. Van, supra. 

Transactions covered by bond 

(1) Generally. 

Cal —Stewart v. Indemnity Ins. Co. 
of North America, 41 P.2d 182, 4 
Cal.App 2d 3S5. 

Mich.—^Eichbauer v. U. S. Fidelity & 
Guaranty Co., 270 N.W. 829, 278 
Mich, 674. 

Ohio—Indemnity Ins. Co. of North 
America v- Kircher, 191 NE. 374, 
47 Ohio App. 140. 

(2) Sale of securities through false 
and fraudulent representations. 

Cal.—Coast Surety Corporation v. 

White, 57 P.2d 951, 14 Cal.App.2d 
‘35—White v. Financial Guarantee 
Corporation, 56 P.2d 550, 13 CaL 


App 2d 93—^Hogberg v. Landdeld, 

278 P. 907, 99 Cal.App. 360. 

Ohio.—Indemnity Ins. Co. of North 

America v. Kircher, supra. 

(3) Sale through misrepresenta¬ 
tions not fraudulently made or 
known to be false by the dealer.— 
National Surety Co. v. Griffin, 168 N. 
E. 3S4, 32 Ohio App. 4S2. 

(4) Sale by dealer of his own se¬ 
curities through misrepresentation or 
in violation of the statute.—Ross v. 
Couden, 154 N.E. 527, 22 Ohio App. 
330. 

(5> Sale of securities wrongly 
classified.—Chas. A, Krause Milling 
Co. V. Chris Schroeder & Son Co., 2S3 
N.W. 193, 219 Wis. 639—Bechtel v. 
Guaranteed Bond Co., 223 N.W. 568, 
198 Wis. 114. 

(6> Failure to account properly for 
money or securities received from an¬ 
other.—^Dickson V. Fidelity & Casual¬ 
ty Co. of New York. 273 N.W. 102, 
223 Iowa 5IS. 

(7) Broker's misappropriation of 
proceeds of bonds, delivered to him 
by customer for sale and investment 
of proceeds in designated securities. 
—Stone V. Indemnity Ins. Co. of 
North America, 255 N.W. 312, 267 
Mich. 5SO. 

(5) Acts committed after expira¬ 
tion of broker's license with respect 
to subscriptions received before ex¬ 
piration of license.—Superior Piston 
Ring Co. V. Brown, Anthony & Co., 
293 N.W. 679, 294 Mich. S58. 
Transactions not covered by bond N 

(1) In general.—Moore v. Mitchell, 
270 N.W. 197, 278 Mich. 10. 

(2) Sureties on statutory brokers' 
bond were not liable for fraud of bro¬ 
kers in sale of securities deposited 
by customer as security for loan and 
in obtaining further security there¬ 
after, such transaction being “loan 
transactions” not within terms of 
bond or statute pursuant to which 
bond was executed.—^Betzer v. Olney, 
57 P.2d 1376, 14 CaLApp.2d 53. 

(3) Since Corporate Securities Act 
was inapplicable where one broker, 
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co-operating with another in effort 
to market securities, failed to live up 
to his covenant with cobroker, surety 
on bond of alleged defaulting broker 
was not liable.—^Roberts, Thomas & 
Co. V. Allen, 12 P.2d 451, 215 Cal. 
595. 

(4) Transaction fully consummat¬ 
ed before the execution of the bond, 
where the bond contains nothing 
showing an intent to make it retro¬ 
active. 

Ind.—^Fidelity & Casualty Co. of New 
York V. State ex rel. McWhir, 32 
N.E.2d 102, 110 Ind.App. '507. 

Tenn.—Stevenson v. Union Indemnity 
Co., 28 S.W.2d 346, 160 Tenn. 603. 

32. Kan.—^Ellsworth v. Hurt, 146 P. 
2d 365, 158 Kan. 232. 

33. Or.—^New Amsterdam Casualty 
Co. V. Hyde, 35 P.2d 980, 148 Or. 
229. 

Tenn.—State ex rel. McCormack v. 
National Bond Mortgage Co., 168 
S.W.2d 488, 26 Tenn.App. 125. 

34. CaL—Mitchell v. Smith, 26? P. 
540, 204 Cal. 197—Kennepohl v. 
Cary & Co., 296 P. 897, 112 CaLApp. 
413—Giles v. Welling, 280 P. 539, 
100 CaLApp. 515—Anthony v. Van, 
274 P. 563, 96 CaLApp. 523—Blu- 
menthal v. Larson, 251 P. 241, 79 
CaLApp. 726. 

Mo.—State ex rel. Sanders v. Hart¬ 
ford Accident & Indemnity Co. of 
Hartford, Conn., 143 S.W.2d 483, 
235 Mo.App. 729. 

35. Or.—Kennedy v. Fidelity & De¬ 
posit Co. V. Maryland, 58 P.2d 625, 
153 Or. '646—'State ex rel. Dyer v. 
Francis, 54 P.2d 397, 152 Or. 448. 

36. Or.—Kennedy v. Fidelity & De¬ 
posit Co. of Maryland, 58 P.2d 625, 
153 Or. 646—State ex rel. Dyer v. 
Francis, 54 P.2d 297, 152 Or. 448. 

37. Cal.—Betzer v. Olney, 57 P.2d 
1376, 14 CaLApp.2d 53. 

38l Utah.—^Mayer v. Rankin, 63 P.2d 
611, 91 Utah 193, 110 A.L.R. 837. 

39. Cal.—Coast Surety Corporation 
V. White, 57 P.2d 951, 14 CaLApp. 
2d 35. 

Iowa—Witter v. Massachusetts 
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pension of a broker’s right to sell securities under 
a blanket bond relieves the surety thereon from 
liability for subsequent sales made after the filing 
and approval of another bond with a different sure¬ 
ty.**® 

Unless authorized to do so by statute, the com¬ 
mission or official in charge of supervising and reg¬ 
ulating the sale of securities has no right to re¬ 
quire a bond,^^ and a bond exacted under such cir¬ 
cumstances and executed involuntarily and under 
duress is invalid^2 and cannot be enforced as a 
common-law bond,^2 although if a bond not re¬ 
quired by statute is executed voluntarily it may be 
enforced as a common-law bond,**^ 

Rights as between broker and surety. Where the 
statute of limitations has run against the surety’s 
liability under the bond, the broker is entitled to a 
return of the money deposited to indemnify his 
surety.^® 

e. Operation and Effect of License 

A license or permit to sell securities authorizes the 
licensee to sell the securities referred to in the manner 
prescribed and not otherwise. 


A license or permit to sell securities authorizes 
the licensee to sell the securities referred to in the 
manner prescribed,^® and not otherwise.^^ It does 
not constitute a guaranty to the public that it may 
engage in the purchase of the securities offered 
with impunity."^® If the documents required to be 
filed as a basis for the issuance of a permit have 
actually been filed, the permit is conclusive that ap¬ 
plicant has complied with the law in all respects;^® 
but a permit has no such conclusive effect where 
the necessary documents were never filed so that 
there was no authority for the issuance of the per¬ 
mit.^® The granting of a license to sell fully paid 
and nonassessable stock, although it may prevent 
the corporation from enforcing an assessment 
against stockholders, does not determine the rights 
of creditors against them.^i A permit to sell its 
stock within the state does not authorize a for¬ 
eign corporation to transact business generally.®^ 

Where approval to the sale of securities has 
been given and a license granted, such stocks or 
securities only may be sold or dealt in, under the 
license, as have been so approved.®® Similarly, 
where the plan or conditions of selling or offering 


Bonding & Insurance Co., 247 N.W. 
831, 21*5 Iowa 1322, 89 A.LJEI. 1065. 

—Fidelity & Deposit Co. of 
Maryland v. Cody, 270 N.'W. 739, 
278 Mich. 435, 10*8 A.L.R. 1243. 

Or.—^New Amsterdam Casualty Co. v. 
Hyde, 34 P.2d 930, 148 Or. 229, re¬ 
hearing denied 35 P.2d 980, 148 Or. 
229. 

Oontinxiing l)OiLd 

(1) Surety's liability under bond, 
given by securities dealer filing ex¬ 
tension application “in continuation 
of but not in addition to” previous! 
bond in stated sum, was limited to i 
such sum.—Sheetz v. J. R. Dager & 
Co., 187 N.E. 637, 46 Ohio App. 32. 

(2) Broker’s bond left on file with 
corporation commissioner for succes¬ 
sive periods during which broker’s 
permit was issued was a “continuing 
bond,** and not separate bond for 
each period, so as to permit recovery 
of more than penal sum stipulated in 
bond, since neither principal nor 
surety could withdraw bond from 
commissioner’s files.—^New Amster¬ 
dam Casualty Co. v. Hyde, 34 P.2d 
930, 148 Or. 229, rehearing denied 35 
P.2d 980, 148 Or. 229. 

40. Wis.—^Klatt V. Guaranteed Bond 
Co., 250 N.W. 825, 213 Wis, 12, 
followed in Cramer v. Guaranteed 
Bond Co., 2'50 N.W. 831, 213 Wis. 
28. 

41. Tenn.—State ex reL McCormack 
V. National Bond & Mortgage Co., 
16S S.W.2d 488, 26 Tenn.APP. 125 
—^Brown v. McCulloch, 144 S.W.2d 
1, 24 Tenn.AiPp. 324. 


42. Tenn.—State ex rel. McCormack 
V. National Bond & Mortgage Co., 
168 S.W.2d 4S8. 26 Tenn.App. 125— 
Brown v. McCuUoch, 144 S.W.2d 1, 
24 Tenn.App. 324. 

43. Tenn,—^Brown v. McCulloch, su¬ 
pra, 

44. Tenn.—State, ex rel. McCormack 
V. National Bond & Mortgage Co., 
168 S.W.2d 488, 26 TenmApp. 125 
—Brown v. McCulloch, 144 S.W.2d 
1, 24 Tenn.App. 324. 

45. Ariz —National Surety Co. v. 
Dorsey, 23 P.2d 111, 42 Ariz. 180. 

46. Cal.—Grossman v. Ballmann, 298 

P, 829, 113 CaLApp. 627. | 

Or.—^Mott V. Guardian Building & \ 
LtOBJx Ass’n, 14 P.2d 447, 140 Or. 
489. 

Segistration of dealer’s salesman 
Registration of securities salesman 
by dealer makes him salesman for 
such dealer, and necessarily only for 
such securities as dealer may deal 
in.—Commonwealth v. Freed, 162 A. 
679, 106 Pa.Super. 525—Public 

Finance Service, IS W. Chelten Ave., 
Philadelphia v. Bureau of Employ¬ 
ment & Unemployment Compensation, 
Pa.Com.PL, 56 Dauph.Co. 4. 

Dealer’s fixed rights 

Where dealer obtains permit to sell 
securities, dealer’s rights are fixed 
and determinable only by his acts, 
until time for renewal of permit ap¬ 
pears.—Atwood V State, 121 S.W.2d 
353, 135 Tex.Cr. 543, 

743 


47. Cal.—^Holmquist v. Kent, 25 P. 
2d 977, 219 Cal. 231—Jones v. Bal¬ 
boa Motor Corporation, 272 P. 1042, 
206 Cal. 98. 

Strict compliance with the permit 
is required.—Mannion v. Baldwin, 20 
P.2d 678, 217 Cal. 600. 
of own securities 

Blue Sky Law does not permit li¬ 
censed dealer to trafldc in his own se¬ 
curities without restriction.—^Ross v. 
Couden, 1*54 N.E. 527, 22 Ohio App. 
330. 

48. Mich.—Dinsmore v. National 
Hardwood Co., 203 N.W. 701, 234 
Mich. 436. 

49. Tenn-—Dixie Rubber Co. v. Mc- 
Bee, 262 S.W, 32, 150 Tenn. *53. 

50- Tenn.—^Dixie Rubber Co. v. Mc- 
Bee, supra. 

51. Or.—Cox V. Updegraff, 12 P.2d 
1025, 140 Or. 401, rehearing denied 
14 P.2d 2S0, 140 Or. 401. 

52. Wash.—State v. Hinkle, 226 P. 
131, 130 Wash. 144. 

53. IT.S.—Merrick v. Halsey, Mich., 
37 S.Ct. 227, 242 U.S. 56S, 61 L.Ed, 
49S—Caldwell v. Sioux Falls Stock 
Yards Co., S.D,. 37 S.CL 224, 242 
U.S. 559. 61 L.Ed. 493. 

Xnstrasnent of ratification 

W’here permit was obtained for oil 
“royalty interest’* assignment, instru¬ 
ment ratifying assignment did not 
require permit.—Cecil B. De Mflle 
Productions v. Woolery, C.CAuOa L, 61 
F.2d 45. 
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for sale receive the approval of the designated com¬ 
mission or official, the sale may be conducted only 
according to the plan or on the terms and condi¬ 
tions so approved.®^ 

§ 73. Powers and Liabilities of Commission 
or Official 

a. In general 

b. Finality of decisions; review 

a. In General 

(n Under state laws 

(2) Under federal laws 

(1) Under State Laws 

(a) In general 

(b) Investigation and examination 

(c) Passing on application 

(d) Revocation or suspension of right to 

sell 

(e) Injunction 

(f) Proceedings 

(a) In General 

The powers conferred on designated officials to regu¬ 
late and supervise the selling of securities are not arbi¬ 
trary, but must be exercised with due regard to the 
rights of all parties Involved and within the limits of 
the authority conferred. 

In most, if not all, jurisdictions designated offi¬ 
cials or commissions are empowered to regulate 
and supervise the selling of securities.®® The vari¬ 
ous powers conferred on them are not arbitrary, 
but must be exercised with due regard to the rights 


of all the parties involved®® and within the limits 
of the authority conferred.®*^ Such commissions or 
officials, although they exercise some quasi-judicial 
functions, do not constitute courts, but are admin¬ 
istrative agencies exercising regulatory powers.®^ 
The official or commission in charge of supervising 
and regulating the sale of securities may be em¬ 
powered to make and enforce reasonable rules and 
regulations necessary to administer the law prop- 
erly.®5 

Liability, The commission or official is not lia¬ 
ble to one who has been defrauded in purchasing 
stock, for negligence in not making a proper in¬ 
vestigation before issuing a permit, where the cer¬ 
tificate contains the words: ‘'The commissioner 
does not recommend the purchase of this security,** 
and the statute specifically declares that the cer¬ 
tificate itself shall not be construed as a recom¬ 
mendation of the security.®® A member of the 
commission cannot be held criminally liable for 
conduct not constituting a crime or a violation of 
any duty imposed on him by the statute.®^ 

(b) Investigation and Examination 

In a number of jurisdictions designated officials are 
given power to Investigate transactions Involving the 
sale of securities; but such power Is not unlimited and 
does not authorize general Investigations or Inquiry Into 
Irrelevant or Immaterial matters. 

In a number of jurisdictions the official or com¬ 
mission in charge of supervising or regulating the 
sale of securities is given broad powers of investi¬ 
gation,®2 including the power, in some instances, of 


54, Cal.—^Moore v. Moffatt, 204 P. 

220, 1S8 cai. 1. 

37 C.J. p 276 note 35. 

55- U.S —^Northwest Bancorporation 
V. Benson, DC Minn., 6 P.Supp. 704, 
order denied 54 S Ct. 720, affirmed 
54 S.Ct. 775, 202 U.S. 606, 78 JL.Ed. 
146S. 

Iowa.—Independence Fund of North 
America v. Miller, 285 N.W. 620, 
226 Iowa 11101. 

Constitutiosial and legislative grants 
The corporation commission's spe¬ 
cific constitutional power over sale 
of securities is limited to inspection 
and investigaiion, but the legislature 
may enlarge or extend the power and 
duties of the' commission over the 
subject matter of which it has al¬ 
ready been given jurisdiction and 
other matters of same class not ex¬ 
pressly or impliedly exempt by other 
provisions of constitution.—Commer¬ 
cial Dife Ins. Co. v. Wright, Arlz., 
165 P.2d 943. 

Bzclnsive Jnrisdiction over sales of 
stock of public utilities is in the 
commerce commission.—People v. 
WMtmer. 243 IlI.App. 244. 


Notice not to sell stock ] 

Where permit to sell securities of; 
corporation had been properly re¬ 
fused, order of corporation commis¬ 
sioner which notified brokers that 
such securities should not be sold to 
public was proper since brokers are 
not authorized to sell in absence of 
permit.—Blue v. Division of Corpora¬ 
tions, Department of Investments, 48 
P.2d SO, 8 Cal,App.2d 485. 

56. D.C.—^American Sumatra Tobac¬ 
co Corporation v. Securities and 
Exchange Commission, 110 P.2d 
117, 71 App.DC. 259. 

Ky.—^Hampton Realty Co. v. Middle- 
ton. 293 S.W. 904, 220 Ky. 603. 

Mass.—Latherizer Corporation v. De¬ 
partment of Public Utilities, 180 N. 
E. 235, 278 Mass. 454. 

N.Y.—Carlisle v, Bennett, 197 NE 
220, 268 N.Y. 212, affirmed 277 N. 
Y.S. 187, 243 AppDiv. 186. 

S.D.—^National Co-op. Farm L. Co. t. 
Hirning, 167 N.W. 141, 40 S.D.' 448. 

57. Ariz.—Commeroial Life Ins. Co. 
V. Wright, 166 P.24 943. 

Pa.—Insuranshares Corporation v. 
Pennsylvania Securities Commis¬ 
sion, 14S A. 107, 298 Pa. 263—Peti¬ 
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tion of Mutual Reserves Adm'rs 
Com.Pl., 47 Dauph.Co. 274. 

Issuing exemption certificate 

Under a statute authorizing the 
secretary of state to enter a finding 
with respect to the solvency of a cor¬ 
poration whereupon the corporation's 
issue of stock shall be exempt, the 
secretary is not authorized to issue 
an exemption certificate, but merely 
to make proper findings, from which 
the exemption will flow by operation 
of law.—R. Miller Mfg. Co. v. 
Coleman, Tex.Com.App,, 29 S,W.2d 
991. 

58. Utah.—In re Deseret Mortuary 
Co., 3 P.2d 267, 78 Utah <393. 

53. Iowa,—Independence Fund of 
North America v. Miller, 2S5 N.W. 
629, 226 Iowa 1101. 

60. S.C.—^Minter v. MoSwain, 119 S. 
R 901, 126 S.C. 371. 

6L Wis.—State ex rel. Dinneen v. 
Larson, 284 N.W. 21. 231 Wis. 207. 
rehearing deaaied 286 N.W. 41, 231 
Wis. 207. 

62. Cal.—^Daugherty v. Superior 
Court in and for City and County 
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compelling the attendance of witnesses, examining 
them under oath, and requiring the production of 
books and papers.^S The investigation may be di¬ 
rected toward a determination of whether the sale 
of particular securities should be approved or per¬ 
mitted,®"^ or whether particular securities should 
be registered,®® or whether a broker’s license should 
be issued to a particular applicant.®® It has been 
held that discretion conferred on an ofhcial to 
investigate securities transactions and require the 
production of books and papers deemed material 
thereto is not unlimited;®'^ it does not authorize a 
general investigation of the books and affairs of 
a dealer,®® nor does it permit demands for the pro¬ 
duction of books and papers®® or the taking of tes¬ 
timony‘s® not material, relevant, and necessary to 


; the subject of in-;.ur\% Under a statute to such 
' effect the right to proceed to investigate the sale* 
of particular securities to determine the existence 
of fraud depends on whether the ofScial in charge’ 

; has reasonable ground to believe that unlawful acts* 
within the contemplation ot the statute have been 
committed within the stated period.'^^ The mere 
return or surrerxdcr of a license or permit or re¬ 
linquishment of rights thereunder does not oust 
the ofheial or commission of jurisdiction to exam- 

. ine into the affairs of the licensee.*® 

I 

(c) Passing on Application 

The designated official is empowered to pass on ap¬ 
plications for permission to sell securities and, in the ex¬ 
ercise of a proper discretion, to determine whether cer¬ 
tain securities should be registered and how and by 
whom securities should be sold. 


of San Francisco, 74 P.2d 549, 23 
Cal.App.2d 739. 

IsT.J.—Stevens v. Atlantic & Security 
Mut. Ass'n, 166 A, 295, 11 N.J. 
Misc. 366. 

ICY.—People v. George Henriques & 
Co., 196 N.R 304. 267 N.Y. 39S— 
Dunham v. Ottinger, 154 N.E. 298, 
243 N.Y. 423—People v. Horvatt, 
255 N.Y.S. 585, 142 Misc. 803. 

37 C-J. ‘P 272 note 64. 

Hattire of ftmetion 

In making investigation of fraudu¬ 
lent practices in securities transac¬ 
tions under statutory power, attor¬ 
ney general acts as executive official 
performing administrative duty,— 
Carlisle v. Bennett, 107 N.E. 220, 268 
N.Y. 212, affirmed 277 N.Y.S. 187, 243 
App.Div. 186. 

Nature of proceeding 

The provisions of General Business 
Law, authorizing attorney general to 
demand any pertinent data or infor¬ 
mation from stockbroker and declar¬ 
ing broker resisting such demand 
guilty of misdemeanor, permit, in ef- I 
feet, a proceeding for discovery or 
examination before trial.—People ex 
rel. Kenny v. Adams, 54 N.E,2d 10, 
292 N,Y. 65. 

63. N.Y.—People v. Horvatt, 255 N. 
Y.S. 583. 142 Misc. 803—In re Ken¬ 
ney, 222 N.Y.S. 552, 129 Misc. 70S. 
Bight to counsel 

Although the statute does not give 
him such a right, a dealer in securi¬ 
ties under investigation by the attor¬ 
ney general should nevertheless he 
allowed to have counsel attend him 
at the examination.—In re MacNa- 
mara, 218 N.Y.S. 57, 128 Misc. 84, 
218 N.Y.S. 811, 218 App.Div. 822. 
Pendency of injunctioii suit 

(1) Under the New York statute as 
amended, commencement of an action 
to enjoin fraudulent practices re¬ 
specting transactions in securities is 
no bar to attorney general'^ right to 
subpoena and examine third persons. 


—In re Kenney, 222 N.YS. 552, 129 
Misc. 70S. 

(2) Prior to the amendment, how¬ 
ever, a contrary rule obtained.—In re 
Reis, 223 N.Y.S. 351. 129 Misc. 69S. 

Publieatiott of evidence is prohibit¬ 
ed.—Dietz & Co. V. Cameron, 5 Pa 
Dist. & Co. 397, 28 Dauph,Co. 354, 14 
Corp. 177, 33 York Leg.Rec. ISl. 

64. U-S.—^Northwest Bancerporation 
V. Benson, D.C.Minn., 6 FSupp. 704, 
order denied 64 S.Ct. 720, affirmed 
54 S.Ct. 775, 292 U.S. 606, 78 L.Ed. 
1468, 

Anz.—Commercial Life Ins. Co. v. 

Wright. 166 P.2d 943. 

Mass.—Grueby v. Chase Hams 
Forbes Corporation, 197 N.E. 624, 
292 Mass. 156, 100 A.L.R. 1014. 
N.J.—Attorney General v. Tomadelli 
Electronic Corporation, 140 A. 26, 
102 N.J.Eq. 1S6, affirmed Katzen- 
bach V. Tomadelli Electronic Cor¬ 
poration, 144 A. 920, 104 N.J.Eq 
217. 

Pa.—Com. V. Summons, 41 A.2d 697, 
157 Pa.Super. 95. j 

65. Iowa.—Independence Fund of 
North America v. Miller, 285 N.W.; 
629, 226 Iowa 1101. 

60- Cal.—Leach v. Daugherty, 238 P. 

160, 73 Cal.App. S3. 

Benewal license 

Public service commission may ex¬ 
act any information it desires rele¬ 
vant to business activities and prac¬ 
tices of applicant for security bro¬ 
ker’s license and insist on more de¬ 
tailed showing, called for by license 
renevpal application blank, before is¬ 
suing new license after suspension 
of license, even though suspension 
order is in abeyance because of in¬ 
junction.—^Halsey, Stuart & Co. v 
Public Service Commission of Wis¬ 
consin, 248 N.W. 458. 212 Wis. 184. 
67. N.Y.—Carlisle v. Bennett, 197 N 
B. 220, 268 N.Y. 212—People v 
Horvatt, 255 N.Y.S. 585, 142 Misc 
803. 


‘^However broad the statutory lan¬ 
guage may be, the discretion must 
be exercised within bounds circum¬ 
scribed by a reasonable relation to 
the subject-matter under investiga¬ 
tion and to the public purpose to be 
achieved.”—Carlisle v. Bennett, 197 
N.E. 220, 222, 268 N.Y. 212, affirmed 
277 N.Y.S. 187. 243 App.Div. 186. 

68. N.Y.—In re MacNamara, 218 N. 
Y.S. 57. 128 Misc. S4, 218 N.Y.S. 
811, 218 App.Div. 822. 

69. N.Y.—Carlisle v. Bennett, 19T N. 
B. 220, 268 N.Y. 212. 

Duty to show mateziality 

If the right to demand the produc¬ 
tion of certain information is put in 
issue, the attorney general must pro¬ 
duce some evidence of the relevancy 
and materiality thereof.—Carlisle v. 
Bennett, 277 N.Y.S. 187, 243 App.Div 
i 186, affirmed 275 N.Y.S. 152, 153 Misc. 
151. affirmed 277 N.Y.S. 197, 243 App 
DiV. 655, reversed on other grounds 
197 N.E. 220, 268 N.Y. 212. 

TO. N.Y.—Carlisle v. Bennett, supra. 

71. U.S.—Northwest Bancerporation 
V. Benson, D.C.Minn., 6 F.Supp. 704, 
order denied 54 S.Ct. 720, affirmed 
54 S.Ct. 775, 292 U.S. 606, 78 LuEd. 
1468. 

72. Ga.—Motor Finance & Guaranty 
Corporation v. Georgia Securities 
Commission, 122 S.E. 782, 158 Ga. 
75. 

Surrender of exempt status 

Voluntary" consent of bank stock 
holding company to revocation of 
exempt status of its capital stock 
listed on stock exchange did not di¬ 
vest commission of duty to determine 
whether sales of stock have worked 
or will work fraud on purchasers 
thereof, and whether exempt status 
should be revoked for cause.—^North¬ 
west Bancerporation v- Benson, D.C. 
Minn., 6 P.Supp. 704, order denied 54 
n Ct, 720, affirmed 54 S,Ct. 775, 292 U. 

, S. 606, 78 L.Bd. 1468. 
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The designated commission or official is intrusted 
with the decision, under regulations prescribed by 
the law, whether a license or permit shall be granted 
in a particular case or to a particular person or 
company If the stock or securities or the pro¬ 
posed plan of business is fraudulent or likely to 
work fraud on purchasers, a license or permit may 
be refused or withheld and the commission has 
power, in the proper exercise of its discretion, to 
refuse to register a pariicular security,to re¬ 
fuse to issue a dealer's or broker's license,'‘6 to 
pass on an application for registration as a dealer 
in, or salesman of, securities,'^" or to determine 
whether a proposed plan of business provides for 


• 

a fair, just, and equitable plan, and promises a fair 
return on the stock or securitiesThe official or 
commission may grant a license or permit on such 
conditions or terms as may be reasonable and nec¬ 
essary to secure safety and security. 

(d) Revocation or Suspension of Right to 
Sell 

In proper cases the commission o-r official may -sus¬ 
pend or revoke or cancel the right or license to sell 
stock or to sell a particular security. 

In proper cases, officials or commissions in charge 
of the supervision and regulation of the business 
of selling securities are empowered to suspend^O 
or revoke or cancel^i the right or license of a 


73. U.S.—Hall V, Gei&er-Jones Co., 
Ohio, *37 act. 217. 242 U.S. 539, 61 
L.Ed. 4S0, Ann.Cas.l917C 643. 

S,D—^National Co-op. Farm X». Co. v, 
Himingr, 167 X.W, 141, 40 S.D. 44S. 
Want of Jnzisdiction to grant 

In application by gas company to 
public utility commission for author¬ 
ity to issue stocks and securities, 
facts sustained finding that company 
was not a “public utility,” hence 
commission was without jurisdiction. 
—Paramount Gas Utilities Co. v. 
Public Utilities Commission, ISO X. 
E. 897, 125 Ohio St. 211. 

Refusal held proper 
Cal.—Hayden Plan Co. v. Priedlander, 
275 P. 253, 97 Cal.App. 12. 

74. Cal—^Blue v. Division of Corpo¬ 
rations, Department of Invest¬ 
ments, 48 P.2d SO, S Cal.App.2d 4S-5 
—Hayden Plan Co. v. Friedlander, 
275 P. 253. 97 CalApp. 12. 

37 C.J. p 272 note 67. 

Grounds for refnsal 

(1> Public utilities commission 
could forbid sale of securities of cor¬ 
poration for failure to comply with 
commission’s order requiring infor¬ 
mation as to corporation’s resident 
stockholders, it not being shown that 
order was unreasonable.—iLathenzer 
Corporation v- Department of Public 
Utilities, ISO X.E. 235, 27S Mass. 4'54 
(2) Dishonesty or actual fraud 
need not be found by state securities 
commission in order to deny author¬ 
ization to sell bonds—Investment | 
Reser\’e Corporation v. Michigan Se-i 
curiiies Commission, 214 X.W. 311,1 
23S Mich. 606. ! 

Discretion 

'V^'here the application states facts 
involving questions on which reason¬ 
able men might differ, the commis¬ 
sioner has discretion to grrant or de¬ 
ny the permit applied for, and un¬ 
less this discretion is abused the 
court cannot control it.—Doble Stearr 
Motors Corporation v. Daugherty, ZZi 
P. 140, 195 CaL 158. j 

75. Ky.—^Hampton Realty Co. v.' 


Middleton, 295 S.W. 904, 220 Ky 
603. 

Minn.—^State v. Department of Com¬ 
merce, Securities Division, 228 X. 

162, 178 Minn. 623—State v. De¬ 
partment of Commerce, Securities 
Division, State of Minnesota, 219 
X.W. 81, 174 Minn. 200. 

Wis.—^Associated Gas & Electric Co 
V. Public Service Commission, 266 
X.W. 205, 221 Wis. 519. 

Even if it is not fraudulent, the 
secretary of state may refuse regis¬ 
tration of a security which in his 
opinion is unfair, unjust, or inequita¬ 
ble.—Independence Fund of Xorth 
.Vmenca v. Miller, 285 N.W. 629, 226 
Iowa 1101. 

76. Ga—Saunders v. State, 158 S.E. 
791, 172 Ga 770, appeal dismissed 
Saunders v. State of Georgia ‘52 'S. 
Ct. 140, 2S4 U.S. ‘591, 76 L.Ed. 609. 
Refusal held improper in the par¬ 
ticular case.—Coleman v. McKee, 257 
S.W. 733, 162 Ark. 90. 

Reason for refusal must be stated 
briefly—^Dietz & Co. v. Cameron, '5 
PaDist. & Co. 397, 28 Dauph.Co. 354, 
14 Corp. 177, 33 York LegRec. 181. 

77. Pa—Bown v. Pennsylvania Se¬ 
curities Commission, 17 PaDist. & 
Co. 687. 36 Dauph.Co. 223. 

Denial held improper 

Refusal of securities commission 
to register corporation as dealer in 
securities, because commission did 
not believe in company’s plan of 
business, was unwarranted.—Insur- 
anshares Corporation v. Pennsylvania 
Securities Commission, 148 A. 10*7, 
298 Pa 263. 

Time of passing on application 
Statute does not limit registration 
as securities dealers to the calendar 
year In which application is filed; 
and if the application is not passed 
on within the calendar year it is not 
dead.—Grant, Hutcheson Co. v. Penn¬ 
sylvania Securities Commission, 151 
V. 702,. SOI Pa 147. 

7a U.S.—Doherty v. McAuliffe, D.C 
Mass., 7 P.Supp. 49, vacated, C.C. 
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A., 74 P.2d 800, certiorari denied 
McAuliffe V. Doherty, 55 S.Ct. 639 
294 U.S. 730, 79 L.Ed. 1260. 

Pa—^Petition of Mutual Reserves 
Adm’rs, Com.Pl., 47 DauphCo. 274, 
Wis.—^Associated Gas & Electric Co 
V. Public Service Commission, 226 
N.W. 205, 221 Wis. 519. 

■37 C.J. p 272 note 65. 

79. Cal.—^Basalt Rock Co. v. Mac¬ 
Millan, 251 P. 322, *80 CaLApp. 147. 

37 C.J. p 272 note 66, p 276 note 36. 
Exhibiting peimit 
Corporation commissioner may re¬ 
quite, as condition in stock sale per¬ 
mit, exhibition and delivery of copy 
of permit to each prospective sub¬ 
scriber.—Otten V. Riesener Chocolate 
Co., 254 P. 942, 82 Cal.App. 83. 

80. U.S.—^Northwest Bancorporation 
V, Benson, D.C.Minn., 6 F.Supp. 704, 
order denied *54 S.Ct. 720, affirmed 
54 S.Ct. 77'5, 292 U.S. 606, 78 LEd. 
1468. 

Cal—Basalt Rock Co. v. MacMillan, 
251 P. 322, SO CalApp. 147. 

Ill.—^Fidelity Inv. Ass’n v. Emmer- 
son, 149 X.B. *530, 318 lU. 548. 

Kan.—State v. Fisher, 33 P.2d 120, 
140 Kan. 544. 

Wis.—^Klatt V. Guaranteed Bond Co., 
250 N.W. 325, 213 Wis. 12, followed 
in Cramer v. Guaranteed Bond Co., 
250 N.W. 831, 213 Wis. 28, 

37 C.J. p 272 note 67. 

81- U.S.—^Northwest Bancorporation 
V. Benson, D.C.Minn., 6 F.Supp. 704, 
order denied 54 S.Ct. 720, affirmed 
54 S.Ct. T75, 292 U.S. 606, 78 L.Ed. 
1468. 

Ariz.—'Commercial Life Ins. Co. v. 

Wright, 166 P.2d 943. 

Cal.—Russell v. Ruff corn, 22 P.2d 
597, 132 Cal.App. 215, hearing de¬ 
nied, Sup., 23 P.2d 1014, 132 Cal. 
App. 215. 

Ga.—Saunders v. State, 15'8 S.E. 791, 
172 Ga. 770, appeal dismissed Saun¬ 
ders V. State of Georgia, 52 S.Ct. 
140, 284 U.S. 591, 76 L.Ed. 609. 

Ill,—^Fidelity Inv. Ass’n v. Emmer- 
son, 149 X.E. 530, 318 Ill. 548, 
Kan.—State v. Fisher, 38 P.2d 120, 
140 Kan. 844. 
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dealer or broker to sell stock or the right to sell 
particular securities. Where the right to revoke 
a license or permit does not exist or is inapplicable, 
the authority of the commission ceases with the 
issuance of the license or permit^^ 

(e) Injunction 

Under some statutes the official or commission may 
bring suit to enjoin violations of the Blue Sky Laws. 

Under some statutes the official or commission 
is empowered to bring injunction suits to enjoin 
violations of the laws regulating the sale of se- 
curities.^3 Within the meaning of such a statute 
authorizing the attorney general to bring suits to 
enjoin persons employing fraud or fraudulent prac¬ 
tices in the sale of securities, the words '*fraud" 
and “fraudulent practices” have been held to in¬ 
clude all acts which tend to deceive or mislead the 


purchasing public, even though not originating in 
am- actual evil design or contrivance to perpetrate 
fraud or injury to others,^^ and a fortiori includes 
all deceitful practices contrary to the plain rules 

of common honesty.^® 

(f) Proceedings 

Proceedings for the investigation of securities trans¬ 
actions and for the -suspension or revocation of a license 
or permit must comply with statutory requirements. 

Proceedings for the investigation of securities 
and of practices in connection with their sale, and 
for the suspension, revocation, or cancellation of a 
license or permit, must be in substantial compliance 
with the statutory requirements,such as that 
there should be a complaint to the proper authori¬ 
ties? and that there should be hearings^S after prop- 


^o.—State ex rel. Anderson v. Beck¬ 
er, 34 S.W.2d 27, 326 Mo. 1193. 

•^is, —Klatt V. Guaranteed Bond Co., 
250 N.W. 825, 213 Wis. 12, followed 
in Cramer v. Guaranteed Bond Co., 
250 N.W. 831, 213 Wis. 28—Halsey, 
Stuart & Co. v. Public Service Com¬ 
mission of Wisconsin, 24S N.W. 
458. 212 Wis. 184. 

37 C.J. p 272 note 68. 

Szaminatioii after snrrezLder 
Brokers who accepted license cer¬ 
tificate from commissioner of corpo¬ 
rations thereby submitted to commis¬ 
sioner's statutory jurisdiction to ex¬ 
amine their business to determine vi¬ 
olations of Corporate Securities Act, 
in proceedings for revocation of li¬ 
cense, and such commissioner’s ju¬ 
risdiction continued, notwithstanding 
brokers’ surrender of certificate.— 
Daugherty v, Superior Court in and 
for City and County of San Francis¬ 
co. 74 P.2d *549, 23 Cal.App.2d 739. 

Want of “good bnsiiLess repute?’ 
is a sufficient ground, under a stat¬ 
ute so providing, for revocation or 
cancellation of a dealer’s license.— 
H. L. Shaffer & Co. v. Prosser, 62 P. 
2d 1161, 99 Colo. 335. 

“XTnworthiness” 

The statute authorizing the securi¬ 
ties commission to cancel registra¬ 
tions as a securities dealer on 
ground that the registrant has dem¬ 
onstrated his “unworthiness to trans¬ 
act the business of dealer” did not 
authorize the commission to fix its 
own standard of general moral worth 
with respect to a licensee, but the 
evidence at a hearing must show 
that the registrant has demonstmt- 
ed his unworthiness to transact the 
registered business as judged by the 
statute’s object to protect the public 
and unworthiness justifying cancel¬ 
lation of registration is restricted by 
the Qualifying words of the provi¬ 


sion —Lauren W. Gibbs, Inc., v. Mon- 
son. 129 P.2d 8S7, 102 Utah 234. 

SSL Ariz.—Commercial Life Ins. Co. 
V. Wright. 166 P.2d 943. 

83. Pla.—Ryan v. State, by Knott, 
174 So. 43S, 128 Fla. 1. 

N.J.—^Attorney General v. Tomadelli 
Electronic Corporation, 140 A. 26, 
102 N.J.Eq. 1S6, affirmed Katzen- 
bach V. Tomadelli Electronic Cor¬ 
poration, 144 A. 920, 104 N.J.Eq. 
217. 

Members acting severally may not 
bring injunction suits; they may be 
brought only by the commission act¬ 
ing as an official body in session.— 
Ryan v. State, by Knott, 174 So. 438, 
128 Fla. 1. 

Surrender of authority to do business 
Fact that foreign corporation filed 
certificate of surrender of authority 
to do business did not preclude right 
to institute action for alleged fraud¬ 
ulent practices.—People v. Bankers’ 
Capital Corporation, 241 N.T.S. 693, 
137 Misc. 293. 

Denial of defendant’s rights 

Refusal of officers of corporation 
selling securities to produce books 
and records on inQuiry preliminary 
to bringring of action by attorney 
general for alleged fraudulent prac¬ 
tices, and preliminary to application 
for temporary injunction, does not 
give court power to deny defendant a 
hearing on the theory that its action 
constituted a confession of charges 
not yet formulated, and to strike out 
the answer of defendant and grant 
final judgment.—People v. George 
Henriques & Co., 196 N.E. *304, 267 N. 
Y. 398. 

84. N.Y.—^People v. Federated Radio 
Corporation, 154 N.E. 655, 244 N.Y. 
33 —^People v. Photocolor Corpora¬ 
tion, 281 N.Y.S. 130. 156 Misc. 47— 
People V. New York City Air Port, 
256 N.Y.S. 89, 143 Misc. 472—^Peo- 
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pie V. F. H. Smith Co., 243 N.T.S. 
446, 230 App.Div. 26S. 

Xiack of scienter on part of promot¬ 
ers will not relieve them from lia¬ 
bility in such an action by the attor¬ 
ney general.—People v. Federated 
Radio Corporation, 154 NJB. '655, 244 
N.Y. 33. 

85. N.Y.—^People v- Wachtel, 47 N.Y. 
S.2d 945, 181 Misc. 1010. 

86. U.’S.—^Northwest Bancorjioration 
V. Benson, D.C.Minn., 6 F.Supp. 704, 
order denied 54 S.CL 720, affirmed 
54 S.Ct. 775. 292 U.S. 606, 78 L.Ed. 
1468. 

Or.—State v. Charles worth, 16 P.2d 
1116, 141 Or. 290, rehearing denied 
17 P.2d 1104, 141 Or. 290. 
Stockholders as necessary parties 
Whether stock previously illegally 
sold was given for valid considera¬ 
tion was not determinable in proceed¬ 
ing to which stockholders were not 
parties.—^Basalt Rock Co. v. MacMil¬ 
lan, 251 P. 322, 80 Cal-App. 147. 

Zn discovery proceedings under Se¬ 
curities Act, attorney general is en¬ 
titled to subpoena on allegation that 
it appears that defendant has or is 
about to engage in sales of securities 
or that investigation should be made 
in public interests.—Stevens v. At¬ 
lantic & Security MuL Ass'n, 166 A- 
295, 11 N.J.Misc. 366. 

Answer or affidavit 

On a summary hearing in a pro¬ 
ceeding under the Blue Sky Law for 
an injunction and appointment of a 
receiver, the corporation may contest 
the charges without answer or affi¬ 
davit—Stevens v. Associated Mortg. 
Co. of New Jersey, 152 A, 461, 107 
N.J.Eq. 297, affirmed IcS A. 24$. 110 
N.J.Ea. 70. 

87. Kan.—State v, Fisher, 38 P.2d 
120. 140 Kan. *544. 

88. U.S.—^Northwest Bancorporation 
V. Benson, D.C-Minn., 6 F.Supp. 704, 
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er and reasonable notice.s^ Such proceedings are 
generally deemed to be judicial in nature;®^ and, 
while the official or commission is not limited to 
strict rules of evidence and may consider evidence 
which might not be admissible in an ordinary ac¬ 
tion,nevertheless the decision, order, or findings 
should be supported by sufficient evidence.^^ In a 
proceeding to punish persons for willful violation 
of an ex parte order for the production of papers, 
books, and other records, the burden is on the 
state to prove that the failure to produce was will- 
ful.^^ The decision or order of the commission 
must, when the statute so requires, be supported by 
the necessary findings of fact.^^ 

Under statutes so providing, an order suspend¬ 


ing or revoking a permit must he entered of rec¬ 
ord,and notice of the suspension or revocation 
must be given in the manner prescribed.S6 Where 
the sale of a security is suspended, notice of such 
suspension must under some statutes be given to 
registered dealers.^*^ 

(2) Under Federal Laws 

The Securities and Exchange Commission has the 
powers expressly and impliedly conferred on it by the 
federal Secunties Exchange Act, Including the power of 
investigation and the power to issue stop orders and 
bring suit for injunction. 

In general it may be said that the Securities and 
Exchange Commission has the powers expressly 
and impliedly conferred on it by the federal Se¬ 
curities Exchange Act, ^8 including the power to 


Order denied 54 S-Ct. 720, affirmed 
64 S.Ct. 775. 292 U.S. 606, TS L. Ed. 
1-468. 

Kan.—State v. Fisher. 38 P.2d 120, 
140 Kan. 544. 

2dinn.—State v. Department of Com¬ 
merce, Securities Division, State of 
Minnesota, 219 K.'VT. SI, 174 Minn. 
200 . 

37 C.J. p 272 note 69. 

Tot mere snspansion of license, as 
distinguished from revocation, the 
statute does not contemplate that a 
hearing should first be held.—^Halsey, 
Stuart & Co. v. Public Service Com¬ 
mission of Wisconsin, 24^ N.W. 458, 
212 Wis. 184, 

After summary final hearing in 
proceedings against corporation un¬ 
der Blue Sky Daw, no subpwena is is¬ 
sued and no subsequent final hearing 
can be had.—Stevens v. Associated 
Mortg. Co. of New Jersey, 152 A. 461, 
107 N.J.Eq. 297, affirmed 158 A- 243, 
110 N.J.Eq. 70. 

89. U.S.—^Northwest Bancorporation 
V. Benson, D.C.Minn., 6 F.Supp. 704, 
order denied *54 S.Ct. 720, affirmed 
54 S.Ct. 775. 292 U.S. 606, 78 L.Ed. 
1468. 

37 C.J. p 272 note 69. 

**The commission ... has no 
unlimited or arbitrary powers of in¬ 
vestigation. It is not contemplated 
that it conduct secret hearings and 
receive ex parte information, and 
then seek to broadcast its findings or 
report on such a record.*'—^Northwest 
Bancorporation v. Benson, supra. 
Statement of charges 
A notice of a hearing which does 
not contain information as to the na¬ 
ture of the charges against the li¬ 
censee IS not a “reasonable" notice. 
—State ex rel. Anderson v. Becker, 
34 S.W.2d 27. 326 Mo. 1193. 

PaiZure to notify one party 
State securities commission, which 
had Issued order for registration of 
certain securities for two corpora¬ 
tions, could not thereafter, at sole 
request of one corporation and with¬ 


out notice to other corporation, issue 
order providing for cancellation of 
registration.—State ex rel. Canam 
Metals V. Department of Commerce, 
Securities Division, 264 N.W. 789, 
196 Minn. 222. 

90. Mo.—State ex rel. Anderson v. 
Becker. 34 S.W.2d 27, 326 Mo. 1193. 

91. Minn.—State v. Department of 

Commerce, Securities Division, | 
State of Minnesota, 219 N.W. 81, i 
174 Minn. 200. | 

SeferezLce to official records 

In passing on an application of a 
corporation or a permit to issue and 
sell corporate stock, the commission¬ 
er of corporations may and must 
consider pertinent facts disclosed by 
his official records.—Doble Steam Mo¬ 
tors Corporation v. Daugherty, 232 
P. 140. 195 Cal.. 158. 

Evidence of **1)03121088 repute” 

Law prohibiting issuance of secur¬ 
ity dealer's license to one not of 
“good repute,” and cancellation of 
such license theretofore issued to 
such person, being clearly for pro¬ 
tection of the public, must contem¬ 
plate as one “not of good repute’* 
person of such, character that he can¬ 
not, with reasonable safety, be trust¬ 
ed in such matters as shown either 
by general reputation in the com¬ 
munity, or among those personally 
familiar therewith, or evidence of 
transactions presumably revealing 
his character, although of specific 
instances, though hearsay, or al¬ 
though related to a time prior to 
passage of the act.—EL L. Shaffer & 
Co. V. Prosser, 62 P.2d 1161, 99 Colo. 
835. 

Traxusactions outside commissioii’s 
supervision 

In action to review securities com¬ 
mission's order cancelling plaintiff's 
registration sls a dealer in securities, 
complaint alleging that the transac¬ 
tions on which the order was based 
were transactions concerning which 
the commission had no authority was 
demurrable, since the commission 
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was authorized to inquire into plain¬ 
tiff's conduct as to other transactions 
to determine plaintiff's unworthmess 
to carry on the registered business 
notwithstanding that such other se¬ 
curities need not be registered.— 
Lauren W. Gibbs, Inc., v. Monson, 129 
P.2d 887, 102 Utah 234. 

92. Minn.—State v. Department of 
Commerce, Securities Division, 
State of Minnesota, 219 N.W. 81, 
174 Minn. 200. 

Utah.—Lauren W. Gibbs, Inc., v. 
Monson, 129 P.2d 887, 102 Utah 234. 

93. N.Y.—^People v. George Henri- 
ques & Co., 196 N.B. 304, 267 N.Y. 
398. 

94. Pa^—^Vogler v. Pennsylvania Se¬ 
curities Commission, 14 PaDist. & 
Co. 631. 

Wis.—^Associated Gas & Electric Co. 
V. Public Service Commission, 266 
N.W. 20*5, 221 Wis. 519. 

95- Or.—State-v. Charlesworth, 16 P. 
2d 1116, 141 Or. 290, rehearing de¬ 
nied 17 P.2d 1104, 141 Or. 290. 

96. Or.—State v. Charlesworth, su¬ 
pra 

Place to which notice sent 
Notice of suspension of registra¬ 
tion of securities not sent to place 
required by statute is nugatory.— 
State V. Fisher, 38 P.2d 120, 140 Kan. 
544. 

97. N.H.—Lefebvre v. Homer M. 
Whittier & Co.. 146 A. 627, 84 N.H. 
105. 

93. U.S.—Northwest Bancorporation 
V. Benson, D.C.Minn., 6 F.Supp. 704, 
order denied 54 S.Ct. 720, affirmed 
54 S.Ct. 775. 292 U.S. 606, 78 LEd. 
1468. 

Estopp^ by acts of representativjeB 
Representatives in New York office 
of Securities and Exchange Coiwnis- 
sion could not give broker and his 
associates an indulgence to do some¬ 
thing within prohibitions of Securi¬ 
ties and Securities Exchange Acts 
and so bar commission from proceed¬ 
ing under said acts if anything for- 
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make rules and regulations to effectuate the pro- ' 
visions of the act.^^ It has been stated broadly that 
in exercising these powers the commission should 
not as a rule act finally until after notice, hearing, ’ 
investigation, and determination of the facts speci- ' 
fied in the statute.^ 

Passing on application for withholding disclosttre. 
Under the Securities Exchange Act, any person I 
filing an application for registration of securities ! 
may make written objection to the public disclosure > 
of information contained therein, in which case j 
the commission may make the information avail- \ 
able to the public only when in its judgment the 
disclosure of such information is in the public in- 
terest.2 In arriving at its decision the commis¬ 
sion must exercise a judicial discretion it should 


consider whether disclosure would more likely re- 
sul: in harm to the registrant than in benefit to the 
public and should weigh the respective equities.^ 
Where such an application is made the commission 
may grant the request without a hearing, but if the 
application makes out a prima facie case the com¬ 
mission may not deny the request without a hear- 

ing.S 

Investigation. Under the Securities Exchange 
Act the commission is empowered to make such 
investigation as it deems necessary to determine 
whether any person has violated, or is about to vio¬ 
late, the act;® and it is given the complementary 
power to subpoena witnesses and examine them un¬ 
der oath, and require the production of books, pa¬ 
pers, or other documents which the commission 
deems relevant or material to the inquiry.*^ Such 


bidden was done.—Securities and Ex¬ 
change Commission v. Torr, D.C.N, 
T., 22 F.Supp. 602. 

Extending statutory exemption 
Under Public Utility Holding Com¬ 
pany Act of 1935, commission could 
not authorize unregistered holding 
company to use mails or interstate 
commerce for sale or exchange of its 
securities after expiration of tem¬ 
porary statutory exemption period.— 
Lawless v. Securities & Exchange 
Commission, C.C.A., 105 P.2d 574. 

99. U.S.—Securities and Exchange 
Commission v. Torr, D.C.N.Y., 15 
F.Supp. 144. 

Judicial interference with roles 
If congress has conferred on com¬ 
mission power to make a particular 
rule and rule does not invade some 
right of defendant, such rule will 
not be interfered with by court, since 
it is not within province of court to 
pass on wisdom of regulation adopt¬ 
ed by commission.—Securities and 
Exchange Commission v. Torr, supra. 
Bnle held valid 

The commission's rule defining the 
statutory term “manipulative, decep¬ 
tive, or other fraudulent device or 
contrivance” in language almost 
identical with that of the Securities 
Act is not Invalid for indefiniteness. 
—Charles Hughes & Co. v. Securities 
and Exchange Commission, C-C.A.. 
139 F.2d 434, certiorari denied 64 S. 
Ct. 781. 321 U.S. 786. 88 L.Ed. 1077. 

1. U.S.—^Northwest Bancorporation 
V. Benson, D.C.Minn,, 6 F.Supp. 
704, order denied 54 S.Ct. 720, af¬ 
firmed 54 S.Ct. 77‘5, 292 U.S. 606. 
78 L.Ed. 1468. 

2, Bnxpose of pnldicity 

The Securities Exchange Act con¬ 
templates publicity of corporate 
financial reports to insure mainte¬ 
nance of fair dealing in purchase and 
sale of securities, not only for bene¬ 
fit of investing public, but as well 


for protection of banks in which 
loans are collateraled by such secur¬ 
ities —^American Sumatra Tobacco 
Corporation v. Securities and Ex¬ 
change Commission, 110 P.2d 117, 71 
App.D.C. 259. 

3. U.C.—^American Sumatra Tobacco 
Corporation v. Securities and Ex¬ 
change Commission, supra. 

4. D.C.—^American Sumatra Tobacco 
Corporation v. Securities and Ex¬ 
change Commission, supra. 

Where disdosure fatal 
If public knowledge of items of 
profit and loss statement filed with 
commission would so seriously affect 
registrant as to wreck its business, 
disclosure should not be required.— 
American Sumatra Tobacco Corpora-' 
tion V. Securities and Exchange Com- | 
mission, supra. | 

5- D.C.—American Sumatra Tobacco 
Corporation v. Securities and Ex¬ 
change Commission, 93 P.2d 236, 68 
App.D.C. 77. 

6. U.S.—Boehm v. U. S., C.CAMo., 
123 F.2d 791, certiorari denied 62 
S.Ct. 626, 315 U.S. 800, 86 L.Ed. 
1200, rehearing denied 62 S.Ct. 794, 
315 U.S. S2S. 86 L.Ed. 1223—In re 
Securities and Exchange Commis¬ 
sion, CC.A.N.T.. 84 P.2d 316, re¬ 
versed on other grounds Bracken 
V, Securities and Exchange Com¬ 
mission, 57 S.Ct. 18, 299 U.S. *504, 
81 L.Ed. ‘374. 

7. U.S.—Penfield Co. of California v. 
Securities and Exchange Commis¬ 
sion, C.C.A.Cal., 143 P.2d 746, 154 
A’L.R. 1027, certiorari denied $5 S. 
Ct. 121. 323 U.S. 768, 89 LEd. 614, 
followed in 145 P.2d 233—Consoli¬ 
dated Mines of California v- Secur¬ 
ities and Exchange Commission, C. 
C.A.Cal., 97 F.2d 704—Securities 
and Exchange Commission v. Bour¬ 
bon Sales Corporation, D.C.Ky., 4'7 
F.Supp. 70. 


Purpose of the provision, creating 
the right of commission to secure 
access to corporate documents is 
remedial.—Securities and Exchange 
Commission v. Penfield Co., C.C.A. 
Cal, 157 P.2d 65, certiorari granted 
Penfield Co. of Cal. v. Securities and 
Exchange Commission, 67 S.CL 202, 
affirmed 67 S.Ct. 918. 

Hatnre of proceeding 

The proceeding for access to corpo¬ 
rate documents by commission is civ¬ 
il in character.—^Securities and Ex¬ 
change Commission v. Penfield Co.. C. 
C.A.Cai., 157 P.2d 65, certiorari grant¬ 
ed Penfield Co. of Cal. v. Securities 
and Exchange Commission, 67 S.Ct. 
202, affirmed 67 S.Ct. 918., 

Purpose of subpceua by commission 
to produce corporate books and rec¬ 
ords during an investigation is to 
discover evidence, not to prove a 
pending charge, on which to make a 
charge if the discovered evidence so 
justifies.—Securities and Exchange 
Commission v. Vacuum Can Co., C.G. 
A.I1I., 157 P.2d 530, certiorari denied 
Vacuum Can Co. v. Securities and 
Exchange Commission, 67 S.Ct. 770. 

Betuni of papers 

Party whom commission sought to 
enjoin was not entitled to return of 
certain books and records taken from 
him, notwithstanding alleged impro¬ 
priety of initial taking, where party, 
with papers in commission’s posses¬ 
sion, had gone on record to say that 
he had no objection,—Securities and 
Exchange Commission v. Jones. D.C. 
X.Y.. 15 F.Supp. 321, affirmed. QC. 
A„ 85 P.2d 17, certiorari denied Jones 
V. Securities and Exchange Commis¬ 
sion, 57 S.Ct. 46, 299 U.S. 681, SI Zu 
Ed. 42S. 

Documents outside tmited States 

The commission may demand that 
records and documents outside the 
country be produced at any designat¬ 
ed place of hearing provided the suh- 
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an investigation may be instituted on the com¬ 
plaint of any person that the provisions of the act 
have been or are about to be violated,^ or it may 
be conducted by the commission of its own mo¬ 
tion,® since the form and source of the commis¬ 
sion’s information as to the violation or threatened 
violation are immaterial.^® The purpose of con¬ 
ducting such an investigation is to determine wheth¬ 
er the facts justify a determination by the commis¬ 
sion to hold a hearing or to bring suit for injunc¬ 
tive relief^^ or to place the matter before the at¬ 
torney general for criminal prosecution.^® 

If the commission’s demand for the production 
of books and records in the course of its investi¬ 
gation does not exceed lawful limits, it is entitled 
to the aid of the court in obtaining such documents 
and may procure an order directing their produc- 


tion.i® Before such an order is made, however, 
the commission must show that it has reasonable 
grounds for believing that the corporation under 
investigation is engaged in some activity which the 
commission is authorized to supervise if 

the persons subpoenaed deny that they or the cor¬ 
poration under investigation are engaged in such 
activities, they are entitled to a hearing and ju¬ 
dicial determination of such questions.^® However, 
the court will not go be3"ond determining whether 
the action of the commission is arbitrary and un¬ 
reasonable or without any evidence to support the 
charges made.^® 

As long as a registration statement remains ef¬ 
fective, the commission may investigate the trans¬ 
actions of the registrant and require him to ap¬ 
pear before the commission tfut after with- 


poena was served within the terri¬ 
torial limits of the tJnited States.— 
Securities and Exchange Commission 
V. Minas De Artemisa, S. A., C.C.A. 
Ariz., 150 F.2d 215. 

8. U.S.—TVoolley v. U. S., C.C.A.Cal., 
97 P.2d 25S, certiorari denied 59 S. 
Ct. 73, 305 U.S. 614, S3 L.Ed. 391. 

Pil i ng written statement 

(1) It IS within the discretion of 
the commission to require or permit 
complainant to file a written state¬ 
ment of the facts and circumstances 
relating to the subject matter of the 
proposed investigation.—Woolley v. 
U. S., supra. 

(2) The filing of such a statement 
is not a prerequisite to the investiga¬ 
tion.—Consolidated Mines of Califor¬ 
nia V. Securities and Exchange Com¬ 
mission, C.C.ACal., 97 P.2d 704. 

9. U.S.—^W'oolley v. U. S, C,C.A.Cal., 
97 F,2d 25S, certiorari denied 59 S. 
Ct, 73, 30-5 U.S. 614, S3 L.Ed. 391. 

10. U.S.—Consolidated Mines of Cal¬ 
ifornia V. Securities and Exchange 
Commission, O.C.A.Cal., 97 F.2d 704. 

IL U.S.—In re Securities and Ex¬ 
change Commission, C.C.A.X.T., S4 
P.2d 316, reversed on other grounds 
57 S.Ct. 18, 299 U.S. 504, 81 L.Ed. 
374. 

“Hearing** distingnished 

“Hearing*' presupposes a formal 
proceeding on notice with adversary 
parties and with issues on which ev¬ 
idence may be adduced by both par¬ 
ties and in which all have a right to 
be heard and in these respects differs 
from a mere investigation.—In re Se¬ 
curities and Exchange Commission, 
C.C.A.X.Y., S4 F.2d 316, affirming, D. 
C„ 14 F.Supp. 417, reversed on other 
grounds Bracken v. Securities and 
Exchange Commission, 57 S.Ct. IS, 
299 U.S. 504. SI L.Ed. ■374. 

12. U.S.—Consolidated Mines of Cal¬ 
ifornia V. Securities and Exchange 
Commission. C.C«ACal., 97 P.2d 704. 


13. U.S.—Penfield Co. of Cal. v. Se¬ 
curities and Exchange Commission, 
Cal., 67 S.Ct. 918—Securities and 
Exchange Commission v. Tung Cor¬ 
poration of America, D.C.Ill., 32 F. 
Supp. 371. 

DocTunents beyond court’s jurisdic¬ 
tion 

The court has power to direct any 
person within its jurisdiction to pro¬ 
duce books and documents which are 
beyond the territorial limits of the 
court and even in a foreign country, 
provided such act is not contrary to 
the law of the place where it is to be 
performed; and even in such case it 
may direct the person subp<Bnaed to 
apply for permission to remove such 
documents temporarily, and, if de¬ 
nied, to permit their examination in 
the place where located or to furnish 
authenticated copies.—Securities and 
Exchange Commission v. Minas De 
Artemisa, S. A., C.O.A.Ari 2 ., 150 F.2d 
215. 

Hemedies of person to be examined 
The remedy of securities dealer 
claiming that examiner was making 
unreasonable demands for dealer’s 
records lay in refusing compliance 
with unlawful demands, which he 
may safely do since a bona fide con¬ 
tention that examiner made unlawful 
demands for records or testimony 
will not result in punishment under 
provision imposing penalty for re¬ 
fusal to obey subpoena; the dealer 
is not entitled to an Injunction where 
there is no ground for such relief.— 
Guaranty Underwriters v. Johnson, 
CC-A-FIa., 133 P.2d 54. 

14. U.S.—Securities and Exchange 
Commission v. Tung Corporation of 
America, D.C.I1I., 32 F.Supp. 371. 

15. U.'S.—Securities and Exchange 
Commission v. Tung Corporation of 
America, supra. 

16. U.S.—Securities and Exchange 
Commission v. Bourbon Sales Cor¬ 
poration, D.C.Ky., 47 F.Supp. 70. 
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17. U.S.—Securities and Exchange 
Commission v. Jones, D.C.N.Y., 12 
F.Supp. 210, affirmed, C.C.A, Jones 
V. Securities and Exchange Com¬ 
mission, 79 F2d 617, reversed on 
other grounds 56 S.Ct 654, 298 U.S 
1. 80 L.Ed. 1015. 

Agreement to cancel registration 
Pact that brokerage firm consented 
to cancellation of its registration and 
moved to dismiss hearing ordered by 
commission to determine whether its 
registration should be revoked did 
not preclude commission and its ex¬ 
aminer from proceeding with the 
hearing.—^Johnson v. McNeill, 10 So 
2d 14‘3, 151 Fla. 606. 

Sufficiency of petition to require 
registrant to appear as witness be¬ 
fore commission is not to be meas¬ 
ured by requirements of formal court 
pleadings.—Securities and Exchange 
Commission v. Jones, D.C.N.Y., 12 P. 
Supp. 210, affirmed, C.C.A., Jones v. 
Securities and Exchange Commission, 
79 P.2d 617, reversed on other 
grounds 56 S-Ct. 654, 298 U.'S. 1, 80 L 
Ed. 1015. 

Fending review of commission’s or- 
der 

Federal district court was not 
without jurisdiction to require regis¬ 
trant to submit to examination by 
commission because of proceedings 
pending in circuit court of appeals to 
review commission's order requiring 
witness' attendance, where circuit 
court of appeals had not issued a 
stay.—Securities and Exchange Com¬ 
mission V. Jones, D.C.N.Y.. 12 F.Supp. 
210, affirmed, C.C A., Jones v. Secur¬ 
ities and Exchange Commission, 79 P. 
2d 617, reversed on other grounds 56 
S.Ct. 654, 298 U.'S. 1, 80 L.Ed. 1016. 

Bisqualificatioii, of examiner 
Registrant could not complain, on 
application of commission for order 
requiring him to appear as witness, 
that examiner issuing subpoena was 
disqualified because he was attorney 
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drawal of the registration statement he cannot be 
required to appear before the commission to be 
examined.^ ^ 

It has been said that the commission, in conduct¬ 
ing the investigation, performs a function similar 
to that of a grand jury, the scope of whose in¬ 
quiries should not be limited narrowly by ques¬ 
tions of propriety or forecasts of the probable re¬ 
sult of the investigation.^^ The commission should 
not be constrained by technical rules of admissi¬ 
bility of evidence;-® and it may even delegate 
to the examining officer the authority to determine 
what matters are material to the inquiry.^i A rule 
of the commission allowing investigations to be 
made privately is not unreasonable.-- 

The information obtained by such investigation is 
not conclusively final against an:y'one,23 and it may 
in the commission’s discretion be published but 
it is also within the commission’s power to refuse 
to furnish witnesses with a copy of the transcript 
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of their testimony, the rule of practice requiring a 
transcript of testimony given at a ‘‘hearing” to be 
furnished to parties being inapplicable.-^ 

Right to zoithdrazv rcgistraiion statement. Al¬ 
though a rule of the commission precluding with¬ 
drawal of a registration statement without the com¬ 
mission’s consent, which shall be given with due 
regard to the public interest, is valid,-® the com¬ 
mission has no power to withhold its consent ex¬ 
cept in the public interest.-’^ If, before the expira¬ 
tion of the period required to make the registra¬ 
tion statement effective, the commission institutes 
stop-order proceedings, the statement does not dur¬ 
ing the pendency of such proceedings become ef¬ 
fective ;28 and, there being no investors, existing 
or potential, to be adversely affected, and no preju¬ 
dice to the public at large, the registrant may with¬ 
draw the registration statement's An application 
to withdraw a registration statement on the ground 
that all the securities involved have been disposed 


of commission.—Securities fiuid Ex¬ 
change Commission v. Jones, D.C.ZS'. 
Y., 12 E.Supp. 210, affirmed, C.C.A., 
Jones V. Securities and Exchange 
Commission. 79 P.2d 617, reversed on 
other grounds '56 S Ct. 654, 298 XJ.S. 1, 
SO L.Ed- 1015. 

Exammation of subsidiary* corpora¬ 
tion 

The commission in determining 
whether registrant's registration 
should be suspended had power to in¬ 
quire into affairs of bank whose 
stock was practically all owned by 
registrant and its stockholders even 
though it was a national bank under 
supervision of comptroller of the 
currency.—Bank of America Nat. 
Trust & Savings Ass'n v. Douglas, 
105 F.2d 100, 70 App.D.C. 221. 123 
AIi.R. 1266. 

18. TJ.S.—Jones v. Securities and 
Exchange Commission, N.Y., 56 S. 
Ct. 654, 298 U.S. 1, 50 L.Ed. 1015, 
certiorari denied in part '56 S.Ct, 
497, 297 U.S. 70-5, SO L.Ed. 993. 

19- U.S.—^Boehm v. U. S., C.C.A,Mo., 
123 P.2d 791, certiorari denied 62 
S.Ct. 62-6, 315 U.S. 800, 86 L.Ed. I 
1200, rehearing denied 62 S.Ct. 794, 
315 U.S. 828, 86 iL-Ed. 1223—Con¬ 
solidated Mines of California v. Se¬ 
curities and Exchange Commission, 
C.C.A,Cal., 97 P.2d 704—-Woolley v. 
U. S., C.G.A.Cal.. 97 P.2d 258, cer¬ 
tiorari denied 59 S.Ct. 73, *305 U.S. 
614, 83 li.Ed. 391—Securities and 
Exchange Commission v. Bourbon 
Sales Corporation, D.C.Ky., *47 P. 
Supp. 70. 

20i. U.S.—Boehm v- U. S., C.C.A.MO., 
123 P.2d 791, certiorari denied 62 
S.Ct 626, 315 U.S. 800, 86 L.Ed. 
1200, rehearing denied 62 S.Ct 794, 


315 U.S. 828, 86 L.Ed. 1223—Wool- 
ley V. U- S., C.C.A.Cal., 97 P.2d 25S, 
certiorari denied 59 S.Ct 73, 305 

U. S. 614. 83 L.Ed. 391. 

21. U.S.—Penfield Co. of CaUfomia 

V. Securities and Exchange Com¬ 
mission. CCA,Cal.. 143 F.2d 746. 
154 A.I4.R. 1027, certiorari denied 
65 S.Ct 121, 323 U.S. 76S, 89 L.Ed. 
614, followed in 14*5 P.2d^ 233— 
Woolley V. U. S.. C.CA^Cal, 97 P. 
2d 2’58, certiorari denied 59 S.Ct 
73, 305 U.S. 614, 83 L.EdL 391. 

22. U.S.—Woolley v. U. S., C.C.A. 
CaL, 97 P.2d 258, certiorari denied 
59 S.Ct 73, 305 U.S. 614, 83 Li.Ed. 
391. 

23. U.S.—In re Securities and Ex¬ 
change Commission, C.C.A.N.Y., 84 
P.2d 316, reversed on other grounds 
57 S.Qt 18, 299 U.S. 601, 81 L.Ed. 
374. 

24. U.S.—^In re Securities and Ex¬ 
change Commission, C.C.A-N.Y., su¬ 
pra. 

25. U.S.—Edwards v. U. S., C.C.A. 
Okl., 113 P.2d 286, reversed on oth¬ 
er grounds 61 S.Ct 669, 312 U.S. 
473, 85 Li.Ed. 957—In re Securities 
and Exchange Commission, C.C.A- 
N.Y., 84 P.2d 316, reversed on oth¬ 
er grounds Bracken v. Securities 
and Exchange Commission, 57 S.Ct 
18, 299 U.S. 504, 81 L.Ed. 374— 
Securities and Exchange Commis¬ 
sion V. Torr, D.C.N.Y,, 15 P.Supp. 
144- 

26. XT.S.—^Jones v. Securities and 
Exchange Commission, O.C.A.N.Y., 
79 F.2d 617, reversed on other 
grounds 56 S.Ct 654, 298 U.S. 1, 80 
U.Ed. 1015. 

Withdrawal held properly denied 
U.S.-^ecurities and Exchange Com- 
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mission v. Hoover, D.C.Ill., 25 F. 
Supp. 484—Resources Corporation 
International v. Securities and Ex¬ 
change Commission, D.C.D.C., 24 P. 
Supp. 580. 

D.C.—Resources Corporation Interna¬ 
tional V. Securities and Exchange 
Commission, 103 P.2d 929, 70 App- 
B.C. 5S. 

27. U.S.—^Jones v. Securities and 
Exchange Commission, N.Y., 56 S. 
Ct 654, 298 U.S. 1, 80 L.Ed. 1015. 
The test of right to withdraw reg¬ 
istration statement filed with com¬ 
mission is absence of prejudice to 
the public or to investors and not ab¬ 
sence of prejudice to investors alone. 
—Resources Corporation Internation¬ 
al V. Securities and Exchange Com¬ 
mission, 103 P.2d 929, 70 App.D.C. 58. 

28- U.S.—^Jones v. Securities and 
Exchange Commission, N.Y., 56 S. 
Ct 654, 658, 298 U.S. 1, 80 LuEd. 
1616, certiorari denied in part 56 
S.Ct 497, 297 U.S, 705, 80 LJEId. 
993. 

Season for role 

“The word ^effective’ , . - 

connotes completeness of operative 
force and freedom to act And a reg¬ 
istration statement which, while still 
in fieri, is brought under official chal¬ 
lenge in respect of its validity and 
subjected to an official proceeding 
aimed at its destruction, cannot be so 
characterized until the challenge is 
determined in favor of the registrant 
In the meantime, since he can act 
only at his peril the registration 
statement can in no real sense be 
called effective.**-nJones v. Securities 
and Exchange Commission, supra. 

29. U.S.^—Jones v. Securities and 
Exchange Commission, supra. 
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of may be denied by the commission where the pur¬ 
pose of such application is to stifle inquiry into the 
truthfulness of the statement and to forestall a stop 

order.so 

Stop order. Under the terms of the Securities 
Act, if it appears at any time to the commission 
that a registration statement includes any untrue 
statement as to a material fact or is, by reason of 
omission, misleading, the commission may, after no¬ 
tice and opportunity for hearing, issue a stop or¬ 
der suspending the effectiveness of the registra¬ 
tion statement.^^1 Such an order, in addition to 
suspending the effectiveness of the registration 
statement, warns the investing public that the com¬ 
mission has found the statement untrue or mis¬ 
leading and therefore unreliable.^^ a stop order 
may be issued even after all the securities involved 
have passed from the hands of the issuer and its 
dealers^S and have become exempt with respect to 
transportation in interstate commerce.^"^ It has 
been said that a proceeding to determine whether 
such a stop order should issue is analogous to a 
suit in equity to obtain an injunction, and should be 
governed by like considerations,^® The evidence 
in such a proceeding should be sufficient to support 
the findings of the commission.36 

Rez’oeation, suspension or forfeiture. Under the 
Securities Exchange Act, the commission has pow¬ 


er and authority to revoke the registration of a 
person as a dealer or a broker,^7 and to expel him 
from an association of security dealers and from a 
stock exchangers for violations of the act after due 
and proper proceedings have been had. The com¬ 
mission is also empowered to revoke the exempt 
status of a stock, that is to say, the exemption grant¬ 
ed to a stock from the requirement of registration 
as a condition to its being sold.r£> In such a pro¬ 
ceeding the commission is not bound by strict com¬ 
mon-law rules regarding the reception and consid¬ 
eration of evidence.^® If there is substantial evi¬ 
dence to support them, the commission’s finding of 
facts are conclusive and the requirement that 
the evidence be substantial does not require that 
there be proof beyond a reasonable doubt^s or that 
the evidence should not be conflicting,^3 for con¬ 
flicting evidence merely presents a question of fact 
for the determination of the commission.^^ In de¬ 
termining whether to bring disciplinary proceedings 
of this character in a particular case, the commis¬ 
sion may consider whether the broker or dealer 
acted in good faith in the transactions found to be 
illegal and whether he intends to continue such 
practices.^ ^ 

Injunctio-n. Under the Securities Exchange Act 
the commission may apply for an injunction to re¬ 
strain violations of the act^® and the district court 


30. U.S.—Oklahoma-Texas Trust v. | 
Securities and Exchange Commis¬ 
sion, C.C,A., 100 P.2d SSS. 

31- U.S.—Oklahoma-Texas Trust v. 
Securities and Exchange Commis¬ 
sion, supra—^Jones v. Securities 
and Exchange Commission, C.C.A. 

K. T., 79 F.2d 61T, reversed on oth¬ 
er grounds 56 S Ct. 654, 29S U.S. 1, 
SO L.Ed. 1015. 

32. U.S.—Oklahoma-Texas Trust v. 
Securities and Exchange Commis¬ 
sion, C.C.A., 100 F.2d 888. 

33. U.S-—Oklahoma-Texas Trust v. 
Securities and Exchange Commis¬ 
sion, supra. 

34. U.S.—Oklahoma-Texas Trust v. 
Securities and Exchange Commis¬ 
sion, supra. 

35. U.S.—^Jones v. Securities and 
Exchange Commission, N.Y., 56 S. 
Ct, 654, 298 U.S. 1, SO L.Ed. 1015, 
certiorari denied in part 56 S.Ct. 
497, 297 U.S. 705, 80 LJEd. 993. 

3B. U.S.—Oklahoma-Texas Trust v. 
Securities and Exchange Commis¬ 
sion, C.C.A., ICO F.2d SS8. 

37. U.S-—Charles Hughes & Co. v. 
Securities and Exchange Commis¬ 
sion, C.CA., 139 F.2d 434, certiorari 
denied 64 S.Ct. 7S1. 321 U.S. 786, SS 

L. Ed. 1077—^Archer r. Securities 


and Exchange Commission, C.C.A., 
133 F2d 795, certiorari denied 63 
S.Ct. 1330, 319 U.S. 767, 8'7 LEd. 
1717—^Northwest Bancorporation v. 
Benson, DC.Minn., 6 F.Supp. 704. 
order denied 54 S.Ct. 720, affirmed 
54 S.Ct- 775, 292 U.S. 606, “78 L.Ed. 
1468. 

38. U.S.—^Archer v. Securities & Ex¬ 
change Commission, C.C.A., 133 P. 
2d 795, certiorari denied 63 S.Ct. 
1330, 319 U.S. 767. 87 L.E(L 1717. 

39. U.S.—Northwest Bancorporation 
V. Benson, D.C.Minn., 6 F.Supp. 704, 
order denied 54 S.Ct. 720, affirmed 
54 S.CL 775, 29,2 U.S. 606, 78 L.Ed. 
1468. 

4a U.S.—^Archer -v. Securities and 
Exchange Commission, C.C.A., 133 
P.2d 795, certiorari denied 63 S.Ct. 
1330, 319 U.S. 767, 87 L.Ed. 1717. 

41. U.S.—Charles Hughes & Co. v. 
Securities and Exchange Commis¬ 
sion, CC.A., 139 F.2d 434, certiorari 
denied 64 S.Ct 781. 321 U.S. 786, 88 
L.Ed. 1077—^Archer v. Securities 
and Exchange Commission, C.C.A., 
133 P.2d 795, certiorari denied 63 
S.Ct 1330, j 319 U.S, 757, 87 L.Ed. 
1717. 

42. U.S.—^Archer v. Securities and 
Exchange Commission, supra. 
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43. U.S.—Archer v. Securities and 
Exchange Commission, supra, 

44. U.S.—Archer v. Securities and 
Exchange Commission, supra. 

45. U.S.—Securities and Exchange 
Commission v. Torr, I).C.N.Y., 22 F. 
Supp- 602. 

46. U.S.—Securities and Exchange 
Commission v. Torr, supra. 

Wlio may appear for commissloii 
The commission may appear in 
court by its own solicitor and file 
bill to enjoin practices without mak¬ 
ing appearance therein by attorney 
general or district attorney.—Securi¬ 
ties & Exchange Commission v. Rob¬ 
ert Collier & Co., C.C.A-N.Y., 76 F.2d 
939—Securities & Exchange Commis¬ 
sion V. Stock Market Finance, 79 P. 
2d 1010, certiorari denied 56 S.Ct. 
589, 297 U.S. 713, 80 L.Ed. 999. 
Sufficiency of bill 

In view of provision authorizing 
commission to bring suit to enjoin 
violations of act, allegation, in bill 
for injunction, of inadequacy of legal 
remedy was unnecessary.—Securities 
and Exchange Commission r. Jones, 
D.C.N.Y., 15 F.Supp. 321, aflarmed, C. 
CA, 85 F.2d 17, certiorari denied 
Jones Y. Securities and Exchange 
Commission, 57 S.Ct. 46, 299 U.S. 581, 
81 L.Ed. 428. 
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has jurisdiction to issue such an injunction in a 
proper cRseA'^ 

Liabilities of, and actions a-gamst, commissi n. 
Since the commission is an administrative agency 
of the United States, a suit against it can be main¬ 
tained only in the courts and on the terms speci¬ 
fied in the controlling statute.^S Members of the 
commission are immune from liability for damages 
for acts done within the scope of their official au¬ 
thority,^^ and they will not be liable for the tortious 
acts of their subordinates not done under their 
direction and approval.5t> In an action against the 
members of the commission for damages, the com¬ 
plaint must state facts sufficient to make out a 
cause of action.^l In the absence of any provision 
to the contrary, the members of the commission 
may be represented in such an action by attorneys 
employed by the commission.52 

b. Finality of Decisions; Review 

Under statutory provisions therefor, persons dissatis¬ 
fied with a decision of the commission or official may 
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obtain a judicial review thereof under the circumstances 
and in the mode prescribed. 

Under statutory’ provisions to such clYect, per¬ 
sons dissatisfied with a decision of the official or 
commission in charge of the supervision and regu¬ 
lation of the sale of securities may obtain a judi¬ 
cial review of such decision and in some in¬ 
i' stances the remedies tlius provided are held to be 
exclusive.®^ Only persons sufficiently connected 
with the proceeding or the subject matter thereof 
or affected by decision are entitled to invoke the 
remedy.Where a statute provides for a trial de 
novo to set‘aside orders of the corporation com¬ 
mission in certain cases, the institution of an ac¬ 
tion thereunder in a case not within the statute does 
not preclude relief by way of certiorari.^® 

Orders arid decisions reviczvablc. Where a stat¬ 
ute regulating the sales of securities provides for 
an appeal from, or review of, decisions of officials 
or bodies administering the act, only those orders 
or decisions which are within the contemplation of 
the statute are reviewable.®^ Under some statutes 


47- U.S —Securities and Exchang-e 
Commission v. Jones, D.C.X.T., 15 
F.Supp. 321, affirmed, C.C.A-, 85 P. 
2d 17, certiorari denied Jones v. Se¬ 
curities and Exchange Commission, 
57 S.Ct 46, 299 U.S. 581, 81 U.Bd. 
428. 

Prior unlawful investigation con¬ 
ducted by the commission does not 
re<4uire dismissal of its suit for an 
injunction.—Securities and Exchange 
Commission v Jones, D.C.N.T., 15 F. 
Supp. '321, affirmed, C.C.A, 85 P.2d 17, 
certiorari denied Jones v. Securities 
and Elxchange Commission, '57 S.CL 
46, 299 U.S. 5S1, 81 iD Ed, 428. 

48. U.S.—Securities and Exchange 
Commission v. Andrews, CC.A.N. 
Y.. 88 P.2d 441. 

49. D.C.—^Jones v. Kennedy, 121 P. 
2d 40, 73 App.D.C. 292, certiorari 
denied 62 S.CL 130, 314 U.S. 665. 86 
KEd. 532. 

50. D.C.—Jones v. Kennedy, supra. 

51. D.C.—Jones v. Kennedy, supra. 

52. D.C.—r-Jones v. Kennedy, supra. 

53. U.S.—Third Ave. Ry. Co. v. Se¬ 
curities and Exchange Commission, 
C.C.A.N.Y,, 8-5 P.2d 914. 

Ariz.—Commercial Dife Ins. Co. v. 

Wright. 166 P,2d 943. j 

D.C.—American Sumatra Tobacco | 
Corporation v. Securities and Ex¬ 
change Commission 93 P.2d 236, 
68 App.D.C. 77. 

KY.—People V. Horvatt, 255 N.Y.S. 
585. 142 Misc. 803. 

R.I.—^New England Soliciting Co. v. 

Weller, 16 A.2d 345, 65 R.I. 456. 
Utah.—^Lauren W. Gibbs, Inc., v. 
Monson. 129 P.2d 887, 102 Utah 

53C.J.S.—48 


234—In re Deseret Mortuary Co., 
3 P.2d 267, 78 Utah 39S. 
Administrative capacity of court 
Capacity wherein state court acts 
under statute in setting aside, modi¬ 
fying, or confirming investment com¬ 
missioner’s order is none the less ad¬ 
ministrative because proceeding is 
designated as equity suit instead of 
appeal.—^Porter v. Investors’ Syndi¬ 
cate, Mont, 52 S.Ct 617, 28$ U.S. 461, 
76 Li.Ed, 1226, rehearing granted 
Porter v. Investors' Syndicate, 53 S. 
Ct TS, 287 U.S. 569, 77 L,.Ed. 500, af¬ 
firmed ‘53 S.Ct 132. 2S7 U.S. 346. 77 
L.Ed. 354. 

54- D.C.—American Sumatra Tobac¬ 
co Corporation v. Securities and 
Exchange Commission. 93 P.2d 236, 
68 App.D.C, 77. 

Fla.—Johnson v. McXeill, 10 So.2d 
143, 151 Pla 606. 

An injunction against decisions of 
the commission will not lie where 
the statute provides other exclusive 
remedies,—Securities and Exchange 
Commission v. Andrews, C.C.A.K.Y., 
SS F.2d 441. 

65- Utah.—In re Deseret Mortuary 
Co.. -3 P.2d 267, 78 Utah 393. 
Persons interested 

The phrase “person interested,*' in 
the Blue Sky Law permitting an ap¬ 
peal from a final order of the securi¬ 
ties commission, refers to persons in¬ 
terested as issuers, dealers, or sales¬ 
men of securities; and a member of 
the public desiring that no unworthj 
securities be placed before the public 
IS not a “person interested,"—In re 
Deseret Mortuary Co., supra. 

Witness subpoenaed in invest!ga- 
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tion by attorney general of securities 
transactions has right to secure ad¬ 
judication as to whether attorney 
general has exceeded limit of his dis¬ 
cretion with regard to scope of in¬ 
vestigation.—Carlisle v. Bennett, 197 
XE. 220. 268 N.Y. 212. 

A holding company stockholder 
could petition for review of order of 
Securities and Exchange Commis¬ 
sion, where company did not object 
to joining of stockholder as a party 
permitted to contest the application, 
and the order aggrieved stockholder. 
—Lawless v. Securities & Exchange 
Commission, C.C.A., 105 F.2d 574. 

56. Anz,—Commercial Life Ins. Co. 
V. Wright. 166 P.2d 943. 

57. U.S.—Guaranty Underwriters v. 
Securities and Exchange Commis¬ 
sion. C.C.A.. 131 F.2d 370. 

Order held reviewable 
An order of the Securities and Ex¬ 
change Commiss.on, denying the ap¬ 
plication of a corporation applying 
for the registration of securities, 
that certain information furnished 
by the corporation be given confiden¬ 
tial treatment and not made avail¬ 
able to the public is reviewable tin¬ 
der the statute providing for review 
of orders of the commission by 
petition.—American Sumatra Tobac¬ 
co Corporation v. Securities and Ex¬ 
change Commission, 93 F.2d 236, 68 
APP.D.C. 77. 

ZiTecesslty of proceeding 

Where carrier sent letter to Se¬ 
curities and Exchange Commission 
asking it to amend requirements as 
o filing annual financial statements 
by common earners and director of 
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the order appealed from must be a final order®S 
and interlocutory orders have been held not review- 
able.59 It has been held that an injunction against 
the acts of the commission or official ordinarily 
will not lie until the administrative process is com- 
plete.^o 

Proceedings. Proceedings for review of an or¬ 
der of the securities authority must be instituted and 
conducted in the manner prescribed by statute.®^ 
Under a statute authorizing a person aggrieved to 
institute an action to review such an order, the 
complaint must set out facts forming a sufficient 
basis for a right to complain of the order.s^ Where 
the statute is silent on whether the order appealed 
from should be suspended pending the review, the 
court is authorized in its discretion to enter a stay 
order.^5 

Review. The scope and extent of review depend 
on the nature of the proceeding and the terms of 
the statute.®^ Thus, where the action is brought 


under a statute authorizing the trial court to af¬ 
firm, set aside, or modify the order complained of, 
the court may Secide only the issues raised by the 
pleadings before it.®^ Under other statutes the ap¬ 
peal brings up for review only questions which 
were at issue before the official or commission mak¬ 
ing the order.®6 As a general rule the court will 
not review the evidence presented before the ad¬ 
ministrative official or body except to determine 
whether there was competent, legal evidence on 
which the findings or order could reasonably rest;®" 
and if findings of fact are based on evidence they 
are conclusive on appeal®^ Moot questions will 
not be considered on appeal,®^ Under statutes to 
that effect, the proceedings on review are de novo,'?® 
in which case the court is required to take evidence 
and determine both the facts and the law.71 On 
review all presumptions are in favor of the com¬ 
mission’s action and against its having acted wan¬ 
tonly or arbitrarily.'?^ 


commission replied that he had been 
directed to advise carrier that peti¬ 
tion was denied, circuit court of ap¬ 
peals was without jurisdiction to en¬ 
tertain petition to review alleged or¬ 
der, since there had been no “pro¬ 
ceeding'* within statute permitting 
person aggrieved by order issued by ; 
commission in a proceeding to ob¬ 
tain review.—Third Ave. Ry. Co. v. 
Securities and Exchange Commis¬ 
sion, C.C.A.X.Y., So P.2d 914. 

58. U.S.—Jones v. Securities and 
Exchange Commission, C.C.A.X.Y., 
79 F.2d 617, affirming, D C., Securi- I 
ties and Exchange Commission v. 
Jones, 12 F.Supp, 210, reversed on 
other grounds 56 S.Ct. 654, ZQS U.S. 
1, SO L-Ed. 1015—Securities and 
Exchange Commission v. Bourbon 
Sales Corporation, D C.Ky., 47 F. 
Supp. 70. 

Utah.—^In re Deseret Mortuary Co., 

3 P.2d 267, 7S Utah 393. 

order” of securities com¬ 
mission which is appealable is order 
of revocation or refusal of registra¬ 
tion of securities.—In re Deseret i 
Mortuary Co., supra. 

59. U.S.—Resources Corporation In¬ 
ternational V. Securities and Ex¬ 
change Commission, CC.A., 97 P.2d 
7SS—Securities and Exchange 
Commission v. Andrews, C.C.A.X. 
Y., 8S P 2d 441—^Jones v. Securities 
and Exchange Commission, C.C.A. 
N.Y., 79 P.2d 617, reversed on oth¬ 
er grounds 56 S.Ct. 654, 298 U.S. 

1, SO L.Ed. 1015. 

SO. U.S.—Porter v. Investors* Syn¬ 
dicate, Moat., 52 set. 617, 2S6 U. 
S. 461, 76 L.Ed, 1226, rehearing 
granted Porter v. Investors’ Syndi¬ 
cate, 53 S.Ct. 78, 2S7 U.S. 669, 77 


L..Ed. 500, affirmed 53 S.Ct. 132, 
2S7 U.S. 346, 77 luEd. 354. 

61. Fla.—Johnson v. McNeill, 10 So. 
2d 143, 131 Fla. 606. 

Application for rehearing 

Statute reauiring application to 
public service commission for re¬ 
hearing before suing to set aside or¬ 
der thereof is inapplicable to per¬ 
emptory order suspending security 
broker’s license immediately.—^Hal¬ 
sey, Stuart & Co. v. Public Service 
Commission of Wisconsin, 248 N.W. 
458, 212 Wis. 184. 

62. Utah.—Lauren W, Gibbs, Inc., v, 
Monson, L29 P.2d 887, 102 Utah 
234. 

Znsnfllcie^cy of evidence 

Paragraphs of complaint to securi¬ 
ties commission’s order canceling 
plaintiff’s registration as a dealer in 
securities alleging that the commis¬ 
sion's fact findings and conclusions 
were not supported by the evidence 
and that the conclusions were con¬ 
trary to the evidence were adequate 
to put in issue sufficiency of the evi¬ 
dence adduced before the commis¬ 
sion to support the findings and to 
justify the conclusions and order.— 
Lauren W. Gibbs, Inc., v. Monson, 
supra. 

63. Utah.—^Lauren W. Gibbs, Inc., 
V. Monson, supra. 

Stay of prohlbiti’re order 

Statute providing that service of 
notice of appeal by state board shall 
stay execution of order appealed 
from is inapplicable to merely pro¬ 
hibitive orders, such as order stay¬ 
ing public service commission’s sus¬ 
pension of security broker’s license. 
—^Halsey, Stuart & Co. v. Public 
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r Service Commission of Wisconsin, 
248 N.W. 458, 212 Wis. 184. 

64. Pa.—^N. R. Bagley Co. v. Camer- 
j on, 127 A. 311, 282 Pa. 84. 

j Utah.—Lauren W. Gibbs, Inc., v. 
Monson, 129 P.2d 887, 102 Utah 
234. 

65. Utah.—Lauren W. Gibbs, Inc., v, 
Monson, supra. 

66. R.I.—^New England Soliciting 
Co. V. Weller, 16 A.2d 345, 65 R.I. 
456. 

67. R.I.— N&w England Soliciting 
Co. V. Weller, supra. 

Conflict of evidenoe 
Where a proceeding is had before 
an administrative fact-finding body, 
such as Securities end Exchange 
Commission, it is the function of 
that body to resolve conflicts of evi¬ 
dence taken before it and not of 
court before which findings are 
brought for review.—^Archer v. Se¬ 
curities and Exchange Commission, 
C.C.A., 133 F.2d 795, certiorari denied 
63 S.Ct. 1330, 319 U.S. 767, 87 L.Ed. 
1717. 

68. U.S.—^Archer v. Securities and 
Exchange Commission, supra. 

Cal.—^Leach v. Daugherty, 238 P. 160, 
73 CaLApp. 83. 

69. U.S.—^Morris v. Securities and 
Exchange Commission, C.C.A-, 116 
P.2d 896. 

70. Pa.—^N. R- Bagley Co. v. Camer¬ 
on, 127 A- 311, 282 Pa. 84. 

71. Utah.—^Lauren W, Gibbs, Inc., 
V. Monson, L29 P.2d 887, 102 Utah 
234. 

72. Mass.—^Latherizer Corporation 
V. Department of Public Utilities. 
180 N.E. 235, 278 Mass. 454. 

Mich.—^Lavestmeat Reserve Corpora- 
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On certiorari the court may not consider wheth¬ 
er the official committed error, but may consider 
only whether the action taken was within, or in 

excess of, his jurisdiction.'^^ 

Determination, While the order or decision ap¬ 
pealed from may be modified to the extent that it 
is improper,'^^ ordinarily it will not be disturbed 
unless it is plainly arbitrary, oppressive, or unrea¬ 
sonable,*^^ or is not supported by the evidence^® or 
is contrary to law.^7 Where a decision of the 
commission is reversed and remanded, the revers¬ 
ing court has exclusive jurisdiction to determine 
the character of the order to be entered on its man- 
date.*^^ 

§ 74- Persons or Companies within Law 

Blue Sky Laws operate only on persons or companies 


coming within their provisions^ and, subject to statu¬ 
tory exceptions, generally apply to investment companies 
and to brokers, dealers and others engaged in the busi¬ 
ness of buying and selling securities. 

Statutes regulating the sales of corporate se¬ 
curities operate only on such persons or companies 
as are expressly or by necessary implication includ¬ 
ed %vithin their provisions,*^9 and persons or com¬ 
panies not falling within such provisions are ex¬ 
empt, even though not expressly excluded there¬ 
from.®® In general the prohibitions and penalties 
of Blue Sky Laws are leveled against the seller 
of securities and not against the buyer.®^ 

Subject to certain statutory exceptions,®2 the Blue 
Sky Laws generally apply to what are known as 
investment companies,®® that is, associations,®^ per¬ 
sons, corporations, copartnerships, or companies,®® 


tion V. Michigan Securities Com¬ 
mission, 214 N.W. 311, 238 Mich. 
606. 

73. Cal.—^Pacific Home Bldg. Realty 
Co. V. Daugherty, 243 P. 473, 75 
Cal.App. 623. 

74. N.Y.—People v. H. A. Wootton 
& Co., 250 N.Y.S. 466, 140 Misc. 
86. 

75. Minn.—State v. Department of 
Commerce, Securities Di\rision, 
State of Minnesota, 219 N.W. 81, 
174 Minn. 200. 

Philippine.—Valhalla Hotel Con¬ 

struction Co. V. Carmona, 44 Phil¬ 
ippine 233. 

Wis.—^Halsey, Stuart & Co, v. Public 
Service Commission of Wisconsin, 
245 N.W, 458, 212 Wis. 1S4. 

76. Mich.—^Investment Reserve Cor¬ 
poration V. Michigan Securities 
Commission, 214 N.W. 311,. 238 
Mich. 606. 

Minn.—State v. Department of Com¬ 
merce, Securities Division, State of 
Minnesota, 219 N.W. 81, 174 Minn. 
300. 

R. I.—^New England Soliciting Co. v. 
Weller, 16 A.2d 345, 65 R.I, 456. 

77. R.I.—^New England Soliciting 
Co. V. Weller, supra. 

78. U.S.—Morris v. Securities and 
Exchange Commission, C.C.A,, 116 
P.2d 896. 

79. La.—^Hughes v. Commercial Se¬ 
curities Co., Ill So. 490, 163 La. 43, 
followed In T. R. Hughes v. Fed¬ 
eral Securities Co., Ill So. 490, 
163 La. 45. 

N.Y.—Weinberger v. Semenenko, 36 | 
N.Y.S.2d 396. I 

S, D.—^Ersted v. Hobart Howry Co., 
299 N.W. 66. 68 S.D. 111. 

Wis.—^Associated Gas & Electric Co. 
V. Public Service Commission, 266 
N.W. 205. 221 Wis. 519. 

80. Mo,—^White v. Thwing, 256 S.W. 
216, 300 Mo, 680. 


Tenn.—Strong v. Efficiency Apart¬ 
ment Corporation, 17 S.W.2d 1, 159 
Tenn. 337—Reed v. Appleby, 262 
S.W. 35, 150 Tenn. 63—Planters’ 
Warehouse Co. v. Sentelle, 255 S. 
W. 589. 148 Tenn. 353. 

Utah.—^Andrews v. Chase, 67 P.2d 
702, 89 Utah 
37 C.J. p 276 note 30. 
mtxastate holding company 
A holding company whose inter¬ 
ests and business are predominantly 
intra-state need not register under 
public utility holding company act, 
even though it makes use of the 
mails and the channels of interstate 
commerce.—Electric Bond & Share 
Co. V. Securities and Exchange Com¬ 
mission, C,C.A.N.Y.. 92 P.2d 580, af¬ 
firmed 58 set. 67S. 303 U.S. 419. 82 
L.Ed. 936, 115 A.L.R. 105. 

81. Cal.—Robbins v. Pacific Eastern 
Corporation, 65 P.2d 42, 8 Cal.2d i 
241. 

Tex.—Lewis v. Davis, 199 SW.2d 
146—^Herren v. Hollingsworth, 167 
S.W.2d 735, 140 Tex. 263. 

82. Held exempt 

(1) “Other corporations” organ¬ 
ized under acts of congrress, which 
are excepted from Corporate Securi¬ 
ties Act, means same class of corpo¬ 
rations as national banking organi¬ 
zations under rule of ejusdem gen¬ 
eris.—Ex parte Flesher, 252 P, 1057, 
81 Cal.App. 128. 

(2) Bank selling security is ex¬ 
empt from provision of Securities 
Act,—Orr v. Croissant, 253 IlLApp. 
396. 

Held not exempt 

General corporation having power 
to do trust business was not exempt 
from operation of Blue Sky Law.— 
American Trust Co. v. McCalllster, 
299 P. 319. 136 Or. 338. 

National hanScs 

National banks were exempt from 
the operation of the California Se- 
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curities Act until the act was amend¬ 
ed in 1929, after which national 
banks became subject to the provi¬ 
sions of the act except when issuing 
their own securities —Vandervort v. 
Farmers & Merchants Nat. Bank of 
Los Angeles. 59 P.2d 1928. 7 Cal.2d 
28—^Miller v. Union Bank & Trust 
Co-. 59 P.2d 1024. 7 Cal.2d 31. certio¬ 
rari denied 57 S.Ct. 314, 299 U.S. 612, 
SI L.Ed. 451—Security-First Nat 
Bank of Los Angeles v. Bank of 
America Nat. Trust & Savings Ass’n, 
59 P.2d 1023, 7 Cal.2d 771—Fox-Wood- 
sum Lumber Co. v. Bank of America 
Nat. Trust & Savings Ass'n, 59 P.2d 
1019, 7 Cal.2d 14, followed in Holmes 
V. Bank of America Nat. Trust & Sav¬ 
ings Ass’n, 59 P.2d 1027, 7 Cai.2d 769, 
and Darnels v. Bank of America Nat. 
Trust & Savings Ass’n, 59 P 2d 1029, 
7 Cal.2d 768—Young v. Three for 
One Oil Royalties, 36 P.2d 1065, 1 
Cal.2d 639. 

83. Ariz.—Commercial Life Ins. Co. 
v. Wright, 166 P.2d 943—Fidelity 
Building & Loan .Vss’n v. Cox, 84 
P.2d 70. 52 Ariz. 514. 

Tenn.—Strong v. Efficiency Apart¬ 
ment Corporation, 19 S.W.2d 273, 
159 Tenn. 337—Dixie Rubber Co. v 
McBee. 262 S.W. 32, 150 Tenn. 63 
Utah.—National Bank of the Re¬ 
public V. Price, 234 P. 231, 65 

Utah 57. 

37 aj. p 273 note 72. 

84, Ariz.—^Fidelity Building 8b Loan 
Ass’n V- Cox, 84 P.2d 70. 52 Ariz. 
514—Reilly v. Clyne, 234 P. 35, 27 
Ariz. 432. 40 A.L.R. 1005. 

Mo.—State v. Hudson, 259 S.W. 877, 
214 Mo.App. 260. 

37 C.J. p 273 note 73. 

85- Ill.—^Morrison v. Farmers* Ele¬ 
vator Co., 150 N.E. 330, 319 Ill. 
372. 

Tenn.—Strong v. Efficiency Apart¬ 
ment Corporation, 19 S.W.2d 273, 
159 Tenn. 337. 
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including comnion-law or business trusts,organ¬ 
ized for the purpose of, or engaged in, issuing and 
selling or offering for sale their own stocks or 
securities, and not engaged in the business of sell¬ 
ing stock as dealers.®” Under some statutes, howev¬ 
er, a corporation which is the issuer of stock need 
not obtain a permit before selling it.^* An indi¬ 
vidual, as well as a company or corporation, may, 


under a statute to such effect, be prohibited from 
selling or negotiating for the sale of any security 
of his own issue without compliance with the re- 
quirements.SQ A Blue Sky Law may be made m- 
applicable to transactions by any person other than 
an issuer, underwriter, or dealer.^® The sale of 
pledged securities by the pledgee has been held not 
to come within the provisions of a Blue Sky Law.si 


Utah.—^National Bank of the Repub¬ 
lic V, Price, 234 P. 231, 65 Utah 

57. 

37 C.J. p 273 note 74. 
liife insurance company 

Where company was incorporated 
as a life insurance company but to 
qualify as a stock life insurance 
company it sought to sell its own 
stock, for purpose of issuing and 
selling its capital stock, it was an 
investment company, so that permit 
granted it to sell its capital stock 
was made under statute relating to 
investment companies.—Commercial 
Life Ins. Co. v. Wright, Ariz., 166 P. 
2d 043. 

Company and promoters 

Blue Sky Law was applicable to 
title guaranty company and its pred¬ 
ecessor promoters who negotiated 
for sale of stock later issued without 
compliance with such law. where 
company ratified activities of pro¬ 
moters.—Intermountain Title Guar¬ 
anty Co. V. Egbert. 16 P.2d SOO. 52 
Idaho 402. 

Sale of some stock 

(1) It has been held that a sale 
of some treasury stock by a corpo¬ 
ration immediately rendered such 
corporation a domestic investment 
company subject to the Blue Sky 
Law.—Farm Products Co. of Michi¬ 
gan V. Jordan, 201 K.W. 198, 229 
l^Iic h . 23o. 

(2) On the other hand. It has been 
held that a corporation engaged in 
building and real estate business 
was not investment company within 
Blue Sky Law merely because it sold 
some of its stock,—Strong v. Effi¬ 
ciency Apartment Corporation, 17 
S.W-2d 1. lo9 Tenn. 337, rehearing 
denied 19 S.W.2d 273, 159 Tenn. 337. 
‘*ISBners” 

Promoters and stockholders who 
completely dominated corporation 
were '‘issuers” of its securities wiih- 
in Securities Act of 1933, prohibiting 
use of the mails to sell securities 
without registration statement being 
in effect, notwithstanding provision 
that members of trust, committee, 
or other legal entity should not be 
individually liable as issuers.—Lan- 
day V, U. S-. C.C.A.Mieh., 108 F.2d 
698. certiorari denied 60 S.Ct. 721, 
309 U.S. 6S1. 84 L.Ed. 1024, Lane v 
U. S., 60 S.Ct. 722. 309 U.S. 681, 84 
LEd. 1025, Attix v. U. S.. 60 S.Ct. 722, 
309 U.S. 681, 84 L.Ed. 1025, Brown v. 


U. S., 60 S.Ct. 722, 309 U.S. 681, 84 
LEd. 1025, and Brown v. U. S., 69 
S.Ct. 722, 309 U.S. 6S1. 84 L.Ed- 1025. 

86. Cal.—Barrett v. Gore. 263 P. 
564, 88 Cal.App. 372. 

37 C.J. p 273 note 75—65 CJ. p 10S7 
note 26 [aj (1). 

Investment association, operating 
under a declaration of trust, provid¬ 
ing that neither trustee nor cestuis 
que trust should be personally liable 
as partners, or otherwise, and that 
trust debt should be a liability 
j against trust fund only, was a cor- 
j poration and amenable to the statu- 
I lory provisions governing investment 
companies.—^Reilly v. Clyne, 234 P. 

! 35. 27 Ariz. 432, 40 A.L.R. 1005. 

I In Illinois 

I (1) The rule stated in the text has 
been followed by an appellate court. 
—Kinross v. Cooper, 224 Ill.App. 111. 

(2) In a subsequent appellate court 
decision, however, it was held that 
common-law trusts do not come with¬ 
in the statute.—Sims v. American 
Food Products Co., 243 IlIApp. 323 

87. Utah-—^National Bank of the Re¬ 
public V. Price, 234 P. 231, 65 Utah 
57. 

88. Ga.—^McWhirter v. Holmes, 176 
SE. 153, 49 Ga.App. 536—W. E. 
Ploding, Inc., v. Gunter, 136 SE 
798, 36 Ga,App. 450. 

What constitutes “isstie^^ 

(1) In prosecution for selling class 
D stock without having obtained li¬ 
cense, fact that, when accused made 
sale, stock previously issued to buyer 
by corporation -was canceled m 
amount equal to that sold and new 
stock was issued to new buyer did 
not make corporation "issuer” of new 
stock.—Conley v. State, ITS S.E. 316, 
50 Ga.App. 406. 

(2) Persons procuring subscrip¬ 
tions to stock of proposed corpora¬ 
tion not in esse are not "issuers” of 
stock within statute.—Felton v. 
Highlands Hotel Co.. 141 S.E. 792, 
165 Ga. 598, 57 A.L.R. 987. 

Terms not synoitymoiis 
Under the Securities Act, the 
words "issuer” and "seller” of stock 
are not synonymous.—^Abrams v. 
Love, 254 IlLApp. 428. 

39. Cal.—^Domestic & Foreign Petro¬ 
leum Co. V. Long, 51 P.2d 73, 4 
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Cal. 2d 547—^People y, Woodson 
App., 177 P.2d 586. 

90- U S.—Shaw V, U. S., C.C.ACal 
131 P 2d 476. 

TTiiderwriter 

(1) Where committee of benevolent 
association composed of Chinese so¬ 
licited offers to buy bonds of the Re¬ 
public of China, and received funds 
therefor which it transmitted to 
China through the Bank of China, 
association acted as an "underwrit¬ 
er” within provision of the Securities 
Act prohibiting sale of unregistered 
securities by an issuer, underwriter, 
or dealer.—Securities and Exchange 
Commission v. Chinese Consol. Bene\. 
Ass’n, C.C.A.N.Y., 120 P.2d 738, cer¬ 
tiorari denied Consol. Benev, Ass’n 
V. Securities and Exchange Commis¬ 
sion, 62 S.Ct 106, .314 U.S. 618. 86 
L.Ed. 497. 

(2) The provision of Securities 
Act exempting from registration pro¬ 
vision transactions by any person 
I other than an Issuer, underwriter, or 
dealer would not exempt any public 
offering by president of mining cor¬ 
poration of stock issued to him to re¬ 
place stock previously lent to cor¬ 
poration, as president would then be 
an “underwriter.”—Merger Mines 
Corporation v. Grlsmer, C.C.AWash., 
137 P.2d 335, certiorari denied 64 S 
Ct. ^1, 320 U.S. 794, 88 LEd. 478. 
Persons participating in. issne 

Where committee of benevolent as¬ 
sociation composed of Chinese so¬ 
licited offers to buy bonds issued by 
Chinese Republic but which were 
not registered under Securities Act. 
and accepted funds therefor which 
were transmitted to China through 
the Bank of China, activities of the 
association violated the Securities 
Act regardless of whether association 
was itself an issuer, underwriter or 
dealer, since it was participating in a 
transaction by which unregistered 
bonds were being issued.—Securities 
and Exchange Commission v. Chi¬ 
nese Consol. Benev. Ass*n, C.C«A.N.Y.. 
120 P,2d 738, certiorari denied Chi¬ 
nese Consol. Benev. Ass'n v. Securi¬ 
ties and Exchange Commission, 62 S. 
Ct, 106. 314 U.S. 618. 36 L.Ed. 497. 

91. U.S.—^Brocalsa Chemical Co. v. 

Langsenkamp, C.C.A.Ohio, 32 P.2d 

725. 

Cal.—^Morello v. Metzenbaiim, 154 P. 

2d 670, 25 Cal.2d 494. 
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Foreign or domestic company. Some statutes ap¬ 
ply only to domestic investment companies.^- Oth¬ 
er statutes, however, apply to foreign as well as to 
domestic companies,^3 and the fact that a foreign 
company has complied with the law relating to for¬ 
eign corporations does not entitle it to sell its stock 
or other securities in the state without complying 
with the Blue Sky Law.^-^ On the other hand, if 
a foreign corporation complies with the Blue Sk}* 
Law, it is entitled to sell its stock or other securities 
in the state without complying with the law re¬ 
lating to foreign corporations and a foreign cor¬ 
poration not engaged in selling stocks or securities 
need not comply with the Blue Sky Law\^^® Com¬ 
pliance with both acts is necessar>' w’hen, and only 
when, the foreign corporation desires to carry on 
its business in the state in addition to selling 
stock.^*^ 


Brokers, dealers, etc. Under some provisions a 
license is required and a license tax imposed on 
every broker or dealer, with certain designated ex¬ 
ceptions,^^ engaged in the business of buying and 
selling stocks, notes, bonds, or other securities.^® 
This requirement also applies to one who merely 
contracts to sell shares of stock for a company,^ 
and if more than a single transaction is contem¬ 
plated by the contract the fact that only a single 
sale is made does not relieve him from procuring 
a license.- The term ‘‘dealer,” as employed in 
some statutes, means one, not an issuer, w’ho as a 
business sells or offers for sale securities issued by 
an “investment company,”® a person or company 
engaged in the business of selling securities or of¬ 
fering securities for sale,^ or a corporation offering 


Transfer to pay previous deW territory, or District of Columbia.— j Ohio —Groby v.^ State, 143 N.E. 1*.6, 

Transfer of stock in payment of Ex parte Plesher, 252 P. 1057, SI Cal. 109 Ohio '^t. 543. 
previous debt is not within exemp- App. 12S. j 3” C-J- P 2"^ 

tion from statute requiring license corporation not selling within state i “Broker** defined 


for sale of stock, since exemption ap- (i) Foreign corporation 


Under a statute so providing, the 


plies only to one -who holds stock as stock, but without selling or oSsring' term “broker” includes every per- 
pledges and who sells stock pursu- saje the state, is not j son or company, other than an agent, 

ant to pledge for purpose of satisfy- “investment company” within Blue | who shall engage either wholly or 

ing debt for which stock was held 5 ^y Law, although resident who i in part in the business of selling, 

as security.—People v. Murphy, 62 owned stock sold it to another with- | offering for sale, negotiating for 

P 2 d 592 , 17 CaLApp 2d 575. in state.—T^Tiite v. Stewart. 145 So the sale of, or otherwise dealing 

747, 166 Miss. 694. \ iu. any security or securities issued 

92. Mass.—Somers v. Commercial ’ - not tiy others, or of underwriting any is- 

securities lave in sue of securities or of purchasing 
order for another company to sell ' such securities with the P“^ose of 
rorelgn trust company corporation reselling them or offering them for 

A syndicate for making brick and state.—Oppenheimer v. Pea- saie to the public.—People v Tlool- 

reflning petroleum, organized under Houghtellng & Co.. 2T0 Ill.App sey, 56 P.2d 55T, 13 Cal App.’d b4— 

the laws of another state, seeking * White v. Financial Guarantee Cor- 

permit to sell its capital shares or “ ’ . . u p t 1 poration, 56 P 2d 550. 13 CaI.App.2d 


92. Mass.—Somers v. Commercial 
Finance Corp„ 139 N.E. 837, 245 
Mass. 2S6. 

BoreigzL trust company 

A syndicate for making brick and 
refining petroleum, organized under 
the laws of another state, seeking 
permit to sell its capital shares or 


certificates, receiving funds therefor ^ Fidelity Building & Loan j —McDevitt v. Butte City Ranch, 46 


to invest in property which the as- -^-ss'n v. Cox. S4 P.2d 70, 52 Anz. j p 290. 7 Cal.App. 2 d 252—People 
sociation shall hold m trust for its ^ | v. Roth. 31 P.2d S13, 137 Cal.App. 592 

shareholders, is a “foreign trust C.J. P 273 note 79. ^ j —people v. Pace. 238 P. 10S9, 73 Cal. 

company,” within the statute dealing 95. Kan—Home Lumber Co. v. Hop- j _^pp, 545 . 

with trust companies, and is not un- kins. 190^ P. 601, 107 Kan. 153, 10 foreign corporation’s stock 


der the supervision of the corpora- A.L.R. 879. 

tion commissioner under the provi- 37 C.J. p 274 note SO. 

sions of the “Blue Sky Law.”—Su- 9 ©, Tenn.—Reed v. Appleby, 

perior Oil & Refining Syndicate v. w. 35, 150 Tenn. 63. 

Handley. 195 P. 159, 99 Or. 146. - ivTieK—^Edward v. loor. 


Broker, in order to sell securities 
of unlicensed foreign insurance com¬ 
pany, must obtain certificate of au- 
I thonty in addition to certificate ob- 


93. Ark.—City Nat. Bank v. De 
Baum. 265 S.W. 648, 166 Ark. IS 
Ill,—Duke V. Olson, 240 Ill.App. 19S. 
Mo.—State v. Farr, App., 277 S.W. 
354, 

N.T.—Garey v. Perez F. Huff Co., 
238 N.T.S. 38. 135 Misc. 138. 


97 . Mich,—^Edward v. loor, 172 N. tained by company.—Garey v. Perez 
W. 620. 205 Mich. 617, 15 A-L.R. F. Huff Co, 238 N.T.S. 3S, 135 Misc 
256. 

Tenn.—Biddle v. Smith, 256 S.W. 453, 2 ., Ky.—National Industrial Fire 


148 Tenn. 4S9, 

93. mxuited exemption 


Ins. Co. V. Great Southern Fire 
Ins. Co., 197 S.W. 530, 177 Ky. 56. 


Exemptions granted by statute re- ! 2 . Ky.—National Industrial Fire 


238 N.T.S. 38, 135 Misc, 138. quiring registration of dealers and jjjg Great Southern Fire Ins. 

Pa.—Commonwealth v. Pastor, 89 Pa. salesmen engaged in business of sell- qq ^ supra. 

Super. 291—Commonwealth v. Huff, ing securities extend only to sales 37 ^.J. p 274 note 86 . 

Quar.Sess.. 86 Pittsb-Leg.J. 525. of exempt securiUes.--State by —Gntterson 


S 7 C.J. p 273 note 78. 

Constmetion to indnde foreign cor« 
poration 

Court should construe Corporate 
Securities Act to prevent issuance 
without permit of corporate securi- 


of exempt securities.—State, by 
^ott, V. Minge, 160 So. 670, 119 Fla. 3. 

99, Ga- Conley Tenn.—Planters’ Warehouse Co, v. 

316, 50 GaJi.pp. 406 McWhirter v. sentelle, 255 S.W. 589, 148 Tenn. 
Holmes, 176 S.B. 153, 49 Oa,App. 

536. ■ . . 


tirwliMT^ie bylorei^^^^^ lowiu-Zapf v. KMenour. 300 N.W. ^ Tex.-^ou™y v. .^^er Civ. 

tions organized in any other state.] 618 , 198 Iowa 1006. App., 189 S.W.2d 108-Cosner v. 
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its own securities for sale.® It does not include one 
who in a trust capacity created by law lawfully sells, 
securities embraced within such trust.® A ‘‘solici- 
tor,” as the term is used in a Blue Sky Law, has 
been held to include any person selling or offering 
to sell securities.'^ 

Agent or salesman. Under some statutes one 
who acts as agent or salesman in soliciting sales 
of securities, either for a dealer or for the issuer 
of the securities, is required to be licensed;® but 
under other statutes a salesman employed by a 
dealer for specified purposes need not be licensed.^ 
Emploj'ment of an agent by a corporation without 
a permit to sell its stock has been held not to be 


prohibited if the agent is duly authorized and qual¬ 
ified or is believed to be so by the corporation, and 
if the contract is not to become effective until the 
corporation obtains a peniiit.i® Under some stat¬ 
utes an agent who is required under the law to be 
licensed may nevertheless make an effective sale 
of a security which is exempt from the operation 
of the Blue Sky Law.^i 

Sales by owner. Under some statutes, either ex¬ 
pressly or by construction, the Blue Sky require¬ 
ments do not apply to an owner who in good faith 
sells stock or securities owned by himself, and who 
is not an issuer, broker, dealer,12 or who is not an 


Hancock, Civ.App., 149 S.W.2<i 239, 

error dismissed, judgrment correct. 
37 C.J. p 274 note 89. 

Statutory deflnitions construed 

(1) Under Securities Act defining 
a dealer as a person engaged in sell¬ 
ing. offering for sale or delivery or 
soliciting subscriptions to or orders 
for or undertaking to dispose of or to 
invite offers for *"or dealing in any 
other manner” in any securities, \ 
quoted phrase under rule of ejusdem 
generis includes only acts or activi¬ 
ties of same kind as those specifical¬ 
ly enumerated—Fowler v. Hulls, 161 
S.W.2d 475, 13S Tex. 636. 

(2) The definition of “dealer” in 
statute, prohibiting dealer from sell¬ 
ing securities before filing notice, 
stating his name and address, in 
state department, as including every 
person engaging directly or through 
agent in business of selling securi¬ 
ties to public, excludes every one 
else under maxim “expressio unius 
exclusio altenus,” and hence the stat¬ 
utory requirement as to filing of no¬ 
tice is inapplicable to dealer’s agent. 
—Sheridan v. Weber, 299 X.Y.S. 726, 
252 App.Div. 398. 

Persons held, "dealers” 

<i) A dealer in cemetery lots who 
induced owners of securities to turn 
such securities over to him with 
authorization to sell the securities 
through a brokerage house with the 
object of using the proceeds to buy 
lots and who received a commission 
on each consummated transaction 
was a “salesman or' and “dealer in 
securities” within Securities Act.— 
Commonwealth v. Woods, 7 A.2d 366, 
136 Pa.Super. 326. 

<2) Continuous transactions, re¬ 
sulting in sale to public at par of 
stock having slight value, constitut¬ 
ed defendant “dealer” within Blue 
Sky Law.—State v. Barretf, 264 P. 
19S. 121 Or. 57. 

(3) Other persons.—^Atwood v. 
State, 121 S.W.2d 353, 135 Tex.Cr. 
543. 


Persons held not "dealers” 

(1) Under statute penalizing dis-i 
position of stock by person not regis¬ 
tered as dealer, if persons accused 
sold stock of a corporation wholly 
for its benefit, they were not “deal¬ 
ers” within contemplation of the 
statute.—Commonwealth v. Harrison, 
S A.2d 733, 137 Pa.Super. 279. 

(2) Real estate broker in procuring 
for landowner oil well drilling con- 

} tract the terms of which were agreed 
on by landowner and driller was not 
a dealer in securities required by Se¬ 
curities Act to be licensed.—Herren 
V. Hollingsworth, 167 S.WJid 735, 140 
Tex. 283. 

(3) Other persons.—Fowler v. 
Hults, 161 S.W.2d 478, 138 Tex. 636 
—Cosner v. Hancock, Tex.Civ.App., 
149 S.W.2d 239, error dismissed, judg¬ 
ment correct—Culver v. Cockburn, 
Tex.Civ.App.. 127 S.W.2d 328, error 
dismissed, judgment correct. 

5- Pa.—Commonwealth v. Pastor, 89 
Pa.Super. 291. 

37 C.J. p 274 note 90. 

Corporate officers 

Officers of foreign corporation sell¬ 
ing its stock for its benefit are not 
“dealers” within Securities Act re¬ 
quiring certificate to deal in securi¬ 
ties.—Commonwealth v. Pastor, 136 
A. 862, 2S9 Pa. 22, followed in Verna 
Mae Mfg. Co. v. Cameron, 136 A. S63, 
2S9 Pa. 27. 

6. Mich.—People v, Clum, 182 X.W, 
136, 213 Mich. 651, 15 A.L.R. 253. 
37 C.J, p -274 note 91. 

7- Ill.—People V. Curtis, 233 IlLApp, 
13. 

Mont.—McManus v. Pulton, 278 P, 
126, 85 Mont. 170, 67 A-L.R. 690. 

8, Pa.—Commonwealth y. Woods, 7 
A.2d 366, 136 Pa.Super. 326—Com¬ 
monwealth V. Johnson, 89 Pa.Super. 
439—^Public Finance Service, 18 W. 
Chelton Ave., Philadelphia v. Bu¬ 
reau of Employment & Unemploy¬ 
ment Compensation, Com.PL, 56 
Dauph-Co. 4. 

37 C.J. p 274 note 95. 
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9. Tex.—Cosner v. Hancock, Civ. 
App., 149 S.W,2d 239, error dis¬ 
missed, judgment correct. 

10. Or.—Seeck Mfg. Co. v. Ameri¬ 
can Trust Co., 20 P.2d 1065, 143 
Or. 314, rehearing denied 22 P.2d 
325, 143 Or. 314. 

11. Wis.—Dorner v. Doherty, 267 
N.W. 46. 222 Wis. 101. 

12. Cal.—Poliak v. Staunton, 293 P. 
26, 210 Cal. 656—Smith v. Randall, 
124 P.2d 334, 51 Cal.App.2d 195— 
People V. Allen, 118 P.2d 927, 47 
Cal.App.2d 735—^People v. Daven¬ 
port, 69 P.2d 862. 21 Cal.App.2d 
292—People v. Lesser, 11 P.2d 668, 
123 Cal.App. 489. 

Fla.—Pee & Liddon v. State, 156 So. 
541, 116 Fla. 568. 

HI.—^Hudson v. Silver, 273 IU.App. 
40. 

Mass.—^Kneeland v. Emerton, 183 N. 
E. 155. 280 Mass. 371, 87 A.L.R. 1. 

Mich.—Eichbauer v. U. S. Fidelity & 
Guaranty Co., 570 N.W. 829, 278 
Mich. 674. 

Minn.—Parr v. Canam Metals, 265 N- 
W. 287, 196 Minn. 325, 

N.Y.—^Rudnick v. Bischoff, 17 N.Y. 
S.2d 575, 258 App.Div. 608, reargu¬ 
ment denied 19 N.Y.S.2d 149, 259 
App.Div. 714. 

Ohio.—^Ross V. Couden, 154 N.3BL 527, 
22 Ohio App. 330. 

Pa.—Commonwealth v. Johnson, 89 
Pa.Super. 439. 

Tenn.—Bourland v. State, 167 S.W.2d 
972. 179 Tenn. 506. 

Tex.—Sibley v. Coffield, Civ.App., 193 
S.W.2d 239, refused, no reversible 
error—Culver v. Cockburn, Civ. 
App., 127 S.W.2d 328, error dis¬ 
missed, judgment correct. 

Va.—Caskie v. State Corporation 
Commission, 134 S.E. 583, 145 Va. 
459. 

Wis.—^Union Indemnity Co. v. Rail¬ 
road Commission, 205 N.W. 492, 187 
Wis. 62S. 

37 C.J. p 274 note 92. 

An. exchange of securities for 

property is a sale within the mean¬ 
ing of an exemption such as that 
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underwriter,13 or otherwise engaged, either perma¬ 
nently or temporarily, in selling securities,!^ unless 
such sale is made in the course of continued and 
successive transactions of a similar nature,!® or is 
made for the benefit of the corporation and not for 
the benefit of the owmer,!® or is made for the pro¬ 
motion of any scheme to violate or evade the provi¬ 
sions of the act.!7 

S 75. Stocks and Securities within Law 

'O 

a. In general 

b. Exemptions 


a. In General 

Although there Is no hard and fast rule for deter¬ 
mining whether a particular instrument Is a security 
within the meaning of a Blue Sky Law, such laws may 
be "Said generally to Include instruments representing 
funds Invested in a designated portion of the assets of a 
concern with a view of receiving a profit through the 
efforts of others than the investor. 

Although it is the evident purpose of Blue Sk>’ 
Laws to bring within their scope the sale of all 
securities not specifically exempted,!S there is no 
precise and comprehensive legal, as distinguished 


referred to in the text.—Associated 
Gas & Electric Co. v. Public Serv¬ 
ice Commission, 266 N.W. 205, 221 
Wis. 519. 

Stealer selliaifir "fox owner is not 
exempt from the statutory provi¬ 
sion requiring dealers to be licensed. 
—Sibley v. Coffleld, Tex.Civ.App., 193 
S.‘W.2d 239, refused, no reversible 
error. 

Ownership by broker 

(1) While one need not become a 
broker to vend own property, he can¬ 
not become a broker and secure bro- 
•ker's advantages and then avoid 
broker’s responsibility by urging that 
in given instance he was relieved of 
those responsibilities by some per¬ 
sonal interest in security vended.— 
Eichbauer v. U. S. Fidelity & Guar¬ 
anty Co., 270 N.W. 829, 278 Mich. 674. 

(2) The statute requiring the “per¬ 
son offering” stock for “sale” to file 
notice of intention to sell was ap¬ 
plicable to broker purchasing stock to 
sell to buyer, notwithstanding buyer 
solicited the purchase.—Kneeland v. 
Emerton, 183 N.E. 155, 280 Mass. 371, 
S7 A.L.R. 1. 

(3) Defendant engaged in buying 
and selling building and loan certifi¬ 
cates as a business was within Cor¬ 
porate Securities Act, and subject to 
prosecution for engaging in such 
business without broker’s license, 
notwithstanding defendant owned 
•certificates for brief interval they 
were in his possession.—People v. 
Woolsey, 56 P.2d 557, 13 Cal.App.2d 
54. 

S^e by corporation of its own cap¬ 
ital stock does not come within the 
provision exempting an isolated sale 
T)y the owner.—Smith v, Crawford, 15 
S.W.2d 249. 228 Ky. 420. 

Sale by issuer 

( 1 ) In some jurisdictions a sale of 
stock by the issuer thereof is not 
^thin the exception. 

Ill.—People V. Dickelman, 2$ N.E.2d 

704. 304 IlLApp. 4S2. 

Associated Gas & Electric Co. 

v. Public Service Commission, 266 

N.W. 205, 221 Wis. 619. 


(2) However, under a statute to 
such effect. It has been held that 
such isolated sales by issuers, as 
well as by owners, of stock are ex¬ 
empt.—^Ersted v. Hobart Howry Co.. 
299 N.W. 66, 68 S.D. 111. 

Validity 

Statute prohibiting sale of stock 
without license, but exempting bona 
fide owner who sells own stock for 
personal benefit, is not invalid.—Peo¬ 
ple V. Murphy, 62 P.2d 592, 17 Cal. 
App.2d 575. 

Words **bona fide,** in section of 
Corporate Securities Act excepting 
bona fide sales of securities by own¬ 
ers, cover manner of sale.—^People 
V. Smith. 295 P. 105, 111 Cal.App. 177. 

13. Cal.—^Robbins v. Pacific Eastern 
Corporation, 65 P.2d 42, 8 Ca3.2d 
241—Poliak V. Staunton, 293 P. 26. 
210 Cal. 656—Smith v. Randall, 124 
P.2d 334. 51 CaLApp.2d 195. 

Ky.—Smith v. Crawford, 15 S.W.2d 
249, 228 Ky. 420. 

Pa.—Commonwealth v. Johnson, 89 
Pa.Super. 439. 

Utah.—^Harper v. Tri-State Motors, 
58 P.2a IS. 90 Utah 212, amended 
and rehearing denied 63 P.2d 1056, 
90 Utah 226. 

Wis.—^Union Indemnity Co. v. Rail¬ 
road Commission, 205 N.W. 492, 
495, 187 WiS. 52S. 

Sales held not within exception 
Cal.—^Auslen v. Thompson, 101 P.2d 
136. 38 Cal.App.2d 204—People v. 
Weibert, 64 P.2d 169. 18 Cal.App.2d 
457, certiorari denied Weibert v. 
People of State of California, 67 
S.Ct, 944, 301 U.S. 703. 81 L.Ed. 
1358. 

14. Tex.—Flournoy v. Gallagher, 
Civ.App., 189 S.W.2d 108. 

15, Fla.—Fee & Liddon v. State, 156 
So. 541. 116 Fla. 568.’ 

Ill.—^Hudson T. Silver, 273 IlLApp. 
40. 

Ky.—Smith v. Crawford, 15 S.W.2d 
249, 228 Ky. 420. 

Minn.— Kerst v. Nelson, 213 N.W. 

904, 171 Minn. 191, 54 A.Iji.R. 495. 
Pa.—Commonwealth v. Summons, 41 
A-2d 697, 157 Pa.Super. 95—Com- 
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monwealth v. Johnson, 89 Pa.Super. 
439. 

Tex.—Atwood v. State, 121 S.W.2d 
353. 135 Tex.Cr. 543. 

Wis.—^Union Indemnity Co. v. Rail¬ 
road Commission, 205 N.W. 492, I 87 
Wis. 52S. 

37 aj. p 274 note 93. 

16. Cal.—People v. Allen, 118 P.2d 
927. 47 Cal.App.2d 735. 

Utah.—Harper v. Tri-State Motors, 
58 P.2d IS, 90 Utah 212, amended 
and rehearing denied 63 P.2d 1056, 
90 Utah 226. 

Wis.—^Associated Gas & Electric Co. 
Vt Public Service Commission, 266 
N.W. 205, 221 Wis. 519. 

Sole awners of corpoxatton 

Where defendants were sole own¬ 
ers and controllers of mining cor¬ 
poration, and they sold stock not 
for their individual benefit, but to 
promote mining enterprise, law 
would assume, in determining wheth¬ 
er Corporate Securities Act had been 
violated by sale without license, that 
separate and distinct entity between 
corporation and stockholders did not 
exist.—People v. Murphy, 62 P.2d 
592, 17 Cal.App.2d 575. 

17. Cal.—Moore v. Stella. 127 P.2d 
300, 52 Cal.App 2d 766—Smith v 
Randall, 124 P.2d 334, 51 Cal.App. 
2d 195—^Auslen v. Thompson, 101 
P.2d 136, 38 Cal.App.2d 204, 

Ill.—People V. Wilson, 28 N.E-2d 287, 
306 IlLApp. 216, affirmed 31 N.E.2d 
959, 375 IlL 506. 

Tex.—^Atwood v. State. 121 S.W.2d 
353, 135 Tex.Cr. 543. 

Wis.—Associated Gas & Electric Co. 
V. Public Service Commission, 266 
N.W. 205, 221 Wis 519. 

18. U.S.—U. S. V. Mon jar, D.C.I>eL, 
47 F.Supp. 421, affirmed, C.C.A., 147 
F.2d 916, certiorari denied Mon jar 
V. U. S., 65 S.CL 1191, two cases, 
325 U.S. So9. 89 L.Ed. 1979, Cook 
V. U. S., 65 S.Ct. 1192. 325 U.S. 
859, 89 L.Ed. 1979. Drew v. U. S., 
65 S.Ct. 1192, 325 U.S. 859, 89 L, 
Ed. 1979, Jones v, U. S., 65 S.Ct. 
1192, 325 U.S. 859. 89 L.Ed. 1979, 
Moore v. U. S., 65 S-CL 1192, 325 
U.S. S59, 89 L.Ed. 1980, Candlin 
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from statutory, definition of the term “security,”^^ 
and no hard and fast rule for determining wheth¬ 
er a particular security is or is not within the stat- 
ute-20 Hence it is necessar>", and has been said to 
be better, to determine in each instance from all the 


C. J. S* 

; circumstances of the case whether a security or in- 
; strument alleged to be a security is in fact of such 
a character as fairly to fall within the scope of the 
statute and in determining this question the 
court will look to the substance and not to the form 


V. U. S , 65 S.Ct 1193, 325 U.S. 859, 
S9 L..Ed, 19S0, FitEpatrick v. U. 
S., 65 set, 1193. 325 US. 859, 89 
L,.Ed, 19S0, Lin<Jh v, U. S, 65 S.Ct 
1193, 325 U.S. 859, 89 L..Ed. 1980. 
Willard v. U. S. 65 S Ct. 1193. 325 

U. S. 859, SO Ii.Ed. 1980. Cruser v. 

V. S. 65 set. 1194, 325 U.S. S59, 
89 L Ed. 19 SI. and Mad dams v U 
S, 65 set. 1194, 325 U.S. 859. 89 
LEd, 19 SI. 

Minn.—Slate v. Gopher Tire & Rub¬ 
ber Co., 177 N.W. 937. 146 Minn. 
52. 

‘•The protection of the invoked 
statute and the jurisdiction of the 
commission extend equally to securi¬ 
ties of established businesses as to 
those of new businesses, to non-spec- 
ulative as well as to speculative in¬ 
vestments, and the fact that an ac¬ 
tivity or pursuit has passed out of 
the promotional or experimental 
stage does not at all exempt it from 
the Act.”—Securities and Exchange 
Commission v. W. J. Howey Co.. C.C 
A Fla., 151 F2d 714, 717. Reversed 
on other grounds 66 S Ct. 1100, 32S 
US 29*1. 90 U.Ed. 1244, 163 A.L.R 
1043, rehearing denied 67 S.Ct. 27. 
Foreign government seenrities 
The provisions of the Securities 
Act requiring registration statements 
in connection with sales of securities 
apply to issues of securities by a for¬ 
eign government.—Securities and Ex¬ 
change Commission v. Chinese Con¬ 
sol. Benev. Ass’n. C.C.A.X.T., 120 F. 
2d 738, certiorari denied Consol. 
Benev. Ass*n Securities and Ex¬ 
change Commission, 62 S.Ct. 106, 314 

U.S. 61S. 86 L..Bd. 497. 

Forged bonds 

The Securities Act prohibiting any 
transaction, practice, or course of 
business which operates as fraud or 
deceit on purchaser applies to ship¬ 
ments in interstate commerce of 
forged bonds, as against contention 
that act was intended to prohibit 
only the sale of genuine securities 
by fraudulent means.—Seeman v, U. 
a. aC.A.Tex., 30 P,2d 88. 

National bank stock 

(1) Although Massachusetts sale 
of Securities Act does not apply to 
sale of national bank stock consider¬ 
ed independently, it is applicable to 
sale of securities involving stock in 
national bank in so far as act is con¬ 
sistent with policy or provisions, ex¬ 
press or reasonably implied, of Na¬ 
tional Bank Act or of other federal 
acts of paramount authority.—Com¬ 
missioner of Banks v. Chase Securi¬ 
ties Corporation, 10 N.B.2d 472, 298 


Mass. 334, appeal dismissed Horn- 
blower V. McGary, 588 SCt 363, 302 
US. 655, 82 LEd. 605, rehearing de¬ 
nied 58 S.Ct 408. 302 U.S. 7S0. 82 L. 
Ed. 603. 

(2) So, where a securities corpora¬ 
tion affiliated with a national bank 
sold its stock in combination with 
the bank's stock, by transferrmg de- 
positarj-’s receipts which represented 
equal numbers of shares of the 
bank’s and of the affiliate's stock, 
the Massachusetts Sale of Securities 
Act was applicable.—McGray v. 
Hornblower, 10 N.E.2d 501, 29S Mass. 
334, appeal dismissed Hornblower v. 
McGray, 5S S.Ct 363, 202 US. 655. 
S2 LEd. 506, rehearing denied 6S S. 
Ct 408, 302 U.S. 780. 82 L.Ed 603— 
Commissioner of Banks v. Chase Se- 
cu’-it^es Corporation, 10 N.E.2d 472, 
298 Mass. 285, appeal dismissed 
Chase Securities Corporation r. Hus¬ 
band, 58 S.Ct 476, 302 U.S. 660, 82 
L.Ed. 610. 

(3) Certificates representing bene¬ 
ficial interests in stock of national 
bank and trust company required reg- 
istration under Minnesota statutes 

j governing sale of securities.—Stem 
! V. National City Co., D.C Minn., 25 P. 

! Supp. 948. affirmed, C.C A., City Co. 
of New York v. Stern, 110 P2d 601, 
reversed on other grounds 61 S.Ct 
823, 312 U.S. 666, 85 L.Ed. 1110, man¬ 
date conformed to 142 P 2d 449. 
Honfraudnlent securities 

The license requirements of the 
Blue Sky Laws are not limited in ap¬ 
plication to Blue Sky stock or stock 
the subscription to which has been 
obtained by fraud-—Burlington Ho¬ 
tel Corporation v. Bell, 135 S.E. 616, 
192 N.C, 620. 

Safety of investment 

Pact that stock in proposed oil roy¬ 
alty corporation was a safe invest¬ 
ment would uot excuse promoter 
from complying with statutes regu¬ 
lating business of selling and issu¬ 
ing stocks and other security.—Smith 

V. Fishback, Tex.Civ.App., 123 S.W.2d 
771, error refused. 

Stock comjningled -with exempt stock 

Fact that foreign bank stock, 
which was immune from registra¬ 
tion under state securities law, was 
so inseparably joined with foreign 
corporate stock, which was not im-1 
mune from registration, that the I 
stocks could not be sold separately, 
did not immunize the corporate stock 
from registration.—^Donaldson v. 
Chase Securities Corporation, 13 N. 

W. 2d L 216 Minn. 269. followed in 
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Pomeroy v. National City Co.. 13 K. 

W.2d 6, 216 Minn. 278, affirmed 65 
S.Ct. 1137, 325 U.S. 304, 89 L.Ed. 
162S, rehearing denied 65 S.Ct. 156l" 
325 U.S, 896, 89 L-Ed. 2006, 

19. Cal.—People v. Woodson, App 
177 P.2d 586. 

Ind.—Holloway v. Thompson, 42 N.E. 

2d 421, 112 Ind.App. 229. 

N.Y.—In re Waldstein, 291 N.Y.S 
697, 160 Misc, 763. 

20. U.S.—Securities and Exchange 
Commission v. Timetrust, inc., B 
C.Cal., 2S P.Supp. 34. 

Fla.—McElfresh v. State, 9 So.2d 277 
151 Fla. 140. 

Ind.—Holloway v. Thompson, 42 N.E. 

2d 421, 112 Ind.App. 229. 

Minn.—State v. Lorentz, 22 N.W.2d 
313, 221 Minn. 366. 

Or—State v. Whiteaker, 247 P. 1077, 
118 Or. 656. 

37 C.J. p 274 note 3. 

21. U.S.—Securities and Exchange 
Commission v. Timetrust, Inc., D.C. 
Cal., 28 P.Supp. 34. 

Cal.—Bernesen v. Pish, 28 P.2d 67, 
135 Cal.App. 688. 

Fla.—McElfresh v. State, 9 So.2d 277, 
151 Fla. 140. 

I Minn.—State v. Lorentz, 22 N.W,2d 
313, 221 Minn. 366. 

Or.—State v. Whiteaker, 247 P. 1077, 
118 Or. 656. 

Wis.—Brownie Oil Co. of Wisconsin 
V. Railroad Commission of Wiscon¬ 
sin, 240 N.W. 827, 207 Wis. 88. 

37 C.J. p 274 note 5. 

“To determine whether an instru¬ 
ment is a security it must be exam¬ 
ined in the light of the purposes to 
be accomplished by its issuance and 
all surrounding circumstances.”— 
Holloway v. Thompson, 42 NJEL2d 
421, 424, 112 Ind.App, 229. 

Investment company security 

Under a statute to such effect, in 
order for a transaction to come with¬ 
in its provisions it must involve the 
sale of stock or securities of an in¬ 
vestment company. 

Miss.—White v. Stewart, 145 So. 747, 
166 Miss. 694. 

Tenn.—Planters' Warehouse Co. v. 
SenteUe. 255 S.W. 589, 148 Tenn, 
353. 

Instruments held securities 

<1) Contract for sale of interest in 
invention which is personal property 
of seller.—State v. Swenson, 215 N. 

W. 177, 172 Minn. 277, 54 A.L.R. 490, 
(2) Corporate stock of bank.—^Van 
Wyke V. Burrows, 277 P. 190, 98 CaL 
App. 415. 
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of the transactioii.22 A statutory definition of ‘'se- 
curit>” should be construed broadly so as to efrectu- 
ate the purpose of the statute.-^ 

Despitt: the flexible meaning of the word *^se- I 
curitieS;” certain categories of contracts, instru- | 
ments, or documents are generally held to be in- t 


eluded within the statiirorj' meaning or definition 
of the term.-^ Thus under various statutes, some 
of which expressly so provide, the term ‘‘securities’^ 
means or includes written assurances for the re¬ 
turn or pajnnent of money, evidences of indebted¬ 
ness any form of instrument used to finance 


(3) Mortgage notes, each of which 
was secured by a lot.—Ex parte 
Leach, 12 P.2d 3, 215 Cal. 536, appeal 
dismissed Leach v. People of State 
of California, 53 S.Ct. 3l3, 2S7 U S 
579, 77 L Ed, 508—People v. Leach, 
290 P. 131, 106 Cal.App. 442, dis¬ 
missed Leach v. People of State of 
California, 51 S.Ct, 646. 283 U.S. 808, 
75 LEd, 1427. 

<4) Option privilege to subscribe 
for stock.—Link, Petter & Co. v. Pol- 
lie, 217 N.W. 60. 241 Mich. 356. 

(5) Voting trust certificates. 

U.S.—Corporation Trust Co. v. Lo¬ 
gan, DC.Del., 52 F.Supp. 999- 
Cal.—Barney v. First Nat. Bank, 
App., 90 P.2d 584. 

( 6 ) Warehouse receipts for whis¬ 
key.—State V. Unger, 296 N.W. 629, 
237 Wis. 318. 

(7) Other instruments. 

U.S—^U. S. V. Wernes. C.C.A.I11., 157 
F.2d 797—Rieger v. Commissioner 
of Internal Revenue, C.C.A., 139 P. 
2d 618—Securities & Exchange 
Commission v. Crude Oil Corpora¬ 
tion of America, C.C.A.Wis., 93 P. 
2d 844—Shepard v. City Co. of 
New York, D C.Minn., 24 P Supp. 
682, appeal dismissed, CC.A., City 
Co. of New York v, Shepard, 106 
F.2d 994—Securities & Exchange 
Commission v. Associated Gas & 
Electric Co., D.C.N.Y., 24 P.Supp. 
899, affirmed, C.C.A., 99 F.2d 795— 
Securities and Exchange Commis¬ 
sion V. Crude Oil Corporation of 
America, D.C.Wis., 17 P.Supp. 164, 
affirmed, C.C.A-, 93 P.2d 844—Se¬ 
curities and Exchange Commission 

V. Jones, D.C.N.Y., 12 P.Supp. 210, 
affirmed, C.C.A., Jones v. Securities 
and Exchange Commission, 79 P. 2 d 
617, reversed in part on other 
grounds 56 S.Ct. - 664, 298 U.S. 1, 
80 L.Ed. 1015. 

Cal.—People v. Sidwell, 162 P.2d 913, 
27 Cal.2d 121—Mary Pickford Co. v. 
Bayly Bros., 86 P.2d 102, 12 Cal 2d 
601—People v. Biseman, 248 P. 
716, 78 Cal.App. 223, error dismiss¬ 
ed Eiseman v. People of State of 
California, 47 S.Ct. 454, 273 U.S. 
663, 71 L.Ed. 838. 

Fla.—Ryan v. State, by Knott, 174 So. 
438, 128 Fla. 1. 

Ind.—Holloway v. Thompson, 42 N.E. 

2d 421, 112 Ind.App. 229. 

Me.—State v. Cushing, 15 A.2d 740, 
137 Me. 112. 

Mass.—Commissioner of Banks v. 
Chase Securities Corporation, 10 N. 
B.2d 472, 298 Mass. 285. appeal dis¬ 


missed Chase Securities Corpora¬ 
tion v. Husband. 5S S.Ct. 476, 302 

U. S. 660. 82 L.Ed. 510. 

N.J.—Stevens v. Atlantic & Security 
Mut. Ass’ns. 174 A. 744, 116 N.J 
Eq. 584. 

N.D—State V. Welch, 172 N.W. 234, 
42 N.D. 44. 

Tex.—Muse v. State, 132 S.W.2d 596, 
137 Tex.Cr. 622. 

Znstnrments held not securities 

(1) Annuity insurance contracts 
issued by insurance companies. 

U. S.—Rinn v. New York Life Ins. 
Co.. C.C.A.I11., 89 P.2d 924. certio¬ 
rari denied 58 S.Ct. 281, 302 U.S. 
753. 82 L.Ed. 5S2. 

Minn.—Bates v. Equitable Life As- 
sur. Soc. of United States, 28S N. 

W. 834, 206 Minn. 4S2. 

(2) Membership in a country club. 
—^Hacker v. Goldberg, 253 Ill.App 
73. 

(3) Ordinary note, whether se¬ 
cured or unsecured, not offered to 
public or sold to underwriter for re¬ 
sale.—Cecil B. De Mille Productions 

V. Woolery, C.C.A.Cal.. 61 P.2d 43. 

(4) Stock of corporation organi 2 ed 
to relieve bank of unsound assets, 
at least where sold to stockholders 
of the bank.—^Isanti Inv. Co. v. 
Johnson’s Estate, 249 N.W. 670, 189 
Minn. 331. 

(5) Warehouse receipts for whis¬ 
key. 

Fla—Mutual Bankers Co. v. Terrell, 
178 So 399. 130 Fla. 5S3. 

Wis,—Unger v. State, 284 N.W. 18, 
231 Wis. 8 . 

( 6 ) Other instruments. 

U.S.—Auers v. Phillips Petroleum 
Co., D.C.Tex., 25 F.Supp. 458. 

Cal.—Oakley v. Rosen, App., 173 P. 
,2d 55—People v. Anderson, 94 P. 
2d 627. 35 Cal App.2d 23—Newbery 

V. Nozu, 77 P.2d 241, 25 Cal.App. 
2 d 361 . 

Ga.—^Dame v, Lee, 178 S.E, 752, ISO 
31o« 

Or.—Union Land Associates v. Us- 
sher, 149 P.2d 5GS, 174 Or. 453. 
Tex,—Culver v. Cockburn, Civ.App., 
127 S.W.2d 328. error dismissed, 
judgment correct. 

2SL U.S.—Securities and Exchange 
Commission v. Universal Service 
Ass'n. C.C.A,m.. 106 F.2d 232, 

certiorari denied Universal Serv¬ 
ice Ass’n V. Securities and Ex¬ 
change Commission, 60 S.Ct. 378, 
308 U.S, 622, 84 L.Ed. 519—Securi¬ 
ties and Exchange Commission v. 
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Bailey, D.C.Fla., 41 F.Supp. 647— 
Securities and Exchange Commis¬ 
sion V. Payne, D C N Y., 35 P.Supp 
STS—Securities and Exchange Com¬ 
mission V. Tung Corporation of 
America. DC.Ill., 32 F.Supp. 371— 
Securities and Exchange Commis¬ 
sion V. Timetrust, Inc., D.C.Cal., 
2S F.Supp. 34—Securities & Ex¬ 
change Commission v. Wickham, D. 
C Minn., 12 F.Supp 245. 

Cal.—People v. Sidwell, 162 P.2d 913, 
27 Cal 2d 121—People v. Davenport, 
91 P.2d 892. 13 Cal. 2 d 681—People 
V. Woodson, App., 177 P.2d 686 — 
Hollywood State Bank v. Wilde, 
1€0 846, 70 Cal.App.2d 103— 

Moore v. Stella, 127 P.2d 300, 52 
Cal App.2d 766—McPaul v. Deck, 86 
P.2d 890. 30 Cal App.2d 424—People 

V. Daniels, 76 P.2d 556, 25 Cal.App. 
2d 64. 

Ind.—^Holloway v. Thompson, 42 K. 

E2d 421. 112 Ind.App. 229. 

Mich.—People v. Blankenship, 8 N. 

W. 2d 919. 305 Mich. 79 

The technical nature of the inter¬ 
est sold, whether realty or personal¬ 
ty, is of slight consequence in the 
regulation of the sales of invest¬ 
ments or investment contracts.— 
State Y. Pullen. 192 A- 473, 58 R.I. 
294. 

23, U.S.—Securities and Exchange 
Commission v. Crude Oil Corpora¬ 
tion of America, C.C.A.Wis., 93 F. 
2d 844. 

documents not specified 

Where the term “security** was de¬ 
fined in the Securities Act to include 
by name or description many docu¬ 
ments in which there was common 
trading for speculation or invest¬ 
ment, general descriptive designa¬ 
tions could not be read out of stat¬ 
ute merely because more specific 
ones had been used to reach some 
kinds of documents—Securities and 
Exchange Commission v. C. M. Join¬ 
er Leasing Corporation, Tex,, 64 S. 
Ct, 120. 320 U.S. 344, 88 L.Ed. 88 . 

24, N.D.—State v, Allen. 5 S.E.2d 
844, 216 N.C. 621. 

25, U.S.—U. S. V. Wernes. C.C.A,ni.. 
157 P.2d 797—Securities and Ex¬ 
change Commission v. Bailey, D.C. 
Fla., 41 P.Supp. 647—Securities A 
Exchange Commission v*. Wickham, 
D.C.Minn., 12 F.Supp. 245. 

Cal.—Cforpus Jnxls quoted in People 
v. Davenport, 91 P.2d 892, 895, 13 
Cal.2d 681—People v. Leach, 290 
P. 131, 106 Cal.App. 442. dismissed 
Leach v. People of State of Cali- 
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and promote enterprises, and designed for invest¬ 
ment any certificate or instrument issued and 
sold or offered to the public, evidencing a right to 
participate in the profits or earnings or the dis¬ 
tribution of the assets of a business carried on for 
profit,^’^ or the shares or other interests or rights 
into which the property of companies or rights of 
members thereof are divided, and all certificates 
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and other instruments issued by them or under their 
authority evidencing or representing such shares 
interests, or rights.^S jt means the investment of 
funds in a designated portion of the assets and cap¬ 
ital of a concern, with a view of receiving a profit 
through the efforts of others than the investor,29 
and in this sense includes what are termed “specu- 


fornia, 51 S.Ct. 646, 283 U.S. SOS. 
75 L.Ed. 1427. 

Ill.—McCormick v. Shively, 267 Ill. 
App. 99—Corpus J'uris quoted in 
Prohaska v. Hemmer-Miller Devel¬ 
opment Co.. 256 IlI.App. 331, 336 
—Corpus (Turis cited ia Jafte v. 
Goldner, ’251 IlI.App. ISS, 190. 
Ky.—Lewis v. Creasey Corp., 248 S. 

W, 1046, 198 Ky. 409. 

X.J.—Stevens v. Liberty Packingr 
Corporation, 161 A. 193, 111 N.J. 
Eq. 61. 

—In re Waldstein, 291 X.T.S. 
697. 160 Misc. 763. 

Or.—Corpus Juris quoted ia State v. 
TVTiiteaker, 247 P. 1077, 1079, 118 
Or. 656. 

Pa.—Commonwealth v. Sofield, 20 Pa. 

List. & Co. 472. 3S Dauph.Co. 233. 
37 C.J. p 275 note 11. 

Kote is included within term ‘‘evi¬ 
dence of indebtedness” under Blue 
Sky Law, requiring license or per¬ 
mit for sale of designated securities, 
including ‘‘evidence of indebtedness,” 
and fact that note is secured by 
mortgage does not change it into 
something of different kind, class, 
and nature than if unsecured.—^Peo¬ 
ple V. Leach. 290 P. ISl, 106 Cal.App. 
442. dismissed Leach v. People of 
State of California, 51 S.Ct. 646, 283 
U.S. SOS, 75 L.Ed. 1427. 

Ind.—^Holloway v, Thompson, 42 
N.B.2d 421. 112 Ind.App. 229. 

—In re Waldstein, 291 X.Y.S. 
697. 160 Misc. 763. 

27. U.S.—Securities and Exchange 
Commission v. W. J. Howey Co., 
Fla., 66 S.Ct. 1100, 328 U.S, 293, 90 
L.Bd. 1244, 163 A.L.R. -1043, rehear¬ 
ing denied 67 S.Ct. 27—U. S. v, 
Wernes, C.C.A.in.. 157 P.2d 797— 
Securities and Exchange Commis¬ 
sion V. Bailey, D.C.Fla., 41 F.Supp. 
647—Securities &. Exchange Com¬ 
mission V. Wickham, D.C.Minn., 12 
F.Supp. 245. 

Cal.—Corpus Juris quoted in People 
V. Davenport, 91 P.2d S92, S95, 13 
Cal.2d 6S1—People v. Craven, 27 P. 

2d 906, 219' Cal. 522—People v. 
Woodson, App., 177 P.2d 556—Peo¬ 
ple V. McCabe, 141 P.2d 34, 60 Cal. 
App.2d 492—People v. Marr, 115 P. 

2d 214, 46 CaI.App.2d 39—People v. 
Ferguson, 24 P.2d 965, 133 Cal.App. 

41—People V. T;\Tiite, 12 P.2d 107S, 
124 Cal.App 54S—Gracchi v. Fried- 
lander, 270 P. 235, 93 Cal.App 770 
—^People V. McCalla, 220 P. 436, 


63 Cal.App. 783, error dismissed 
B. E. McCalla Co. v. People of State 
of California, 45 S.Ct. 461, 267 U.S. 
5S5, 69 L.Ed. 799. 

Fla.—Ryan v. State, by Knott, 174 
So. 438, 128 Fla. 1. 

Minn.—State v. Gopher Tire & Rub¬ 
ber Co., 177 X.W. 937, 146 Mmn. 
53. 

Or.—State v. Whiteaker, 247 P. 1077, 
118 Or. 656. 

Fa.—Commonwealth v. Sofield, 20 Pa. 

Dist. & Co. 472, 38 Dauph.Co. 233. 
37 C.J. p 275 note 13. 

Future enterprise 
In order to come within the stat¬ 
ute it is not necessary that the en¬ 
terprise in which the profit-sharing 
interest is assigned be in existence 
at the time of the assignment; the 
statute applies with equal force to 
profit-sharing agreements in future 
enterprises.—People v. Weibert, 64 
P.2d 169, 18 Cal.App.2d 457, certio¬ 
rari denied Weibert v. People of 
State of California, 57 S.Ct. 944, 301 
U.S. 703, 81 L.Ed. 1358—People v. 
Shafer. 19 P.2d 861, 130 CaUApp. 74 
—People V. Oliver, 282 P. 813, 102 
Cal.App. 29. 

Remoteness of profit 
The question whether oil and gas 
lease assignments are embraced with¬ 
in the definition of securities could 
not be made to turn on the fact that 
the oil leases were of little value and 
that probability of profit therefrom 
was remote.—State v. Allen, 5 S.E. 
2d 844, 216 N.C. 621. 

28. U.S.—Barnhill v. Young, D.C. 
Cal., 46 F.2d 804. 

Cal—People v. Marvin, 119 P.2d 413, 
48 Cal.App 2d ISO—^People v. Greg¬ 
ory, 54 P.2d 770, 12 Cal.App.2d 7 
—People V. Oliver, 282 P. 813, 102 
Cal.App. 29. 

Kan.—^Ward v. Home Royalty Ass"n, 

50 P3d 992, 142 Kan. 546. 

Mich.—People v. Sowall, 271 X.W. 

751, 279 Mich. 261. 

Minn.—State v. Robbins, 240 X.W. 

456, 1S5 Minn. 202. 

Ohio.—Groby v. State, 143 X.E, 126, 
109 Ohio St, 643. 

37 C J. p 275 note 14. 
trnits in syndicate 
Certificates representing units of 
interest in a syndicate are securities 
within the Blue Sky Law. 

Cal.—People v- Daniels, 76 P.2d 556, 

25 Cal.App.2d 64. 
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Mich.—Freeze v. Smith, 236 X W 8 l 0 
254 Mich. 386. 

Ohio.—Ross V. Couden, 154 N.E. 527 
22 Ohio App. 330—Groby v. State" 
143 N.E. 126, 109 Ohio St. 543 , 

Or.—Moe v. Coe. 263 P. 925, 124 Or. 
436—Bond v. Coe, 263 P. 924, 124 
Or. 440—Pennicard v. Coe, 263 P 
920, 124 Or. 423. 

29. U.S.—Securities and Exchange 
Commission v. W. J. Howey Co, 
Fla., 66 S.Ct. 1100, 328 U.S. 293, 90 
L.Ed. 1244, 163 A.L.R. 1043, rehkr- 
ing denied 67 S.Ct. 27—Penfield Co. 
of California v. Securities and Ex¬ 
change Commission. C.G.A.Cal., 143 
P2d 746, 154 A.L.R. 1027, certiorari 
denied 65 S.Ct. 121, 323 U.S. 768, 89 
L.Ed. 614, followed in 145 P.2d"233 
—Atherton v. TJ. S., C.C.A.Cal., 12 s 
P. 2 d 463—Securities and Exchange 
Commission v. Universal Service 
Ass’n, C.C.A.I11., 106 P.2d 232, cer¬ 
tiorari denied Universal Service 
Ass'n Securities and Exchange 
Commission, 60 S.Ct. 378, 308 U.S. 
622, 84 L.Ed. 619—Securities and 
Exchange Commission v. Pyne, D. 
C.Mass., 39 F.Supp. 434—Securities 
and Exchange Commission v. 
Payne, D.C.N.Y., 36 F.Supp. 873— 
Securities and Exchange Commis¬ 
sion V. Pyne, D.C.Mass., 33 F.Supp. 
SSS—Securities & Exchange Com¬ 
mission V. Wickham, D.C.Minn., 12 
F.Supp. 245. 

Cal.—^Austin v. Hallmark Oil Co., 134 
P.2d 777, 21 Cal.2d 718— Corpus Ju¬ 
ris quoted in People v. Davenport, 
91 P. 2 d 892, 895, 13 Cal.2d 681— 
People V. Chait, 159 P.2d 445, 69 
Cal.App.2d 503—Moore v. Stella, 
127 P.2d 300.. 52 Cal.App.2d 766 
—^People V. Steele, 36 P.2d 40, 2 
Cal.App.2d 370. 

Fla.—McElfresh v. State, 9 So.2d 277, 
151 Fla. 140. 

Ill.— Corpus Juris quoted in Prohaska 
V. Hemmer-Miller Development 
Co., 256 I11.APP. 331, 336. 

Minn.—State v. Hofacre, 288 N.W. 13. 
206 Minn. 167. 

Or.— Corpus Juris quoted in State v. 
■^Tiiteaker, 247 P. 1077, 1079, 118 
Or. 656. 

Pa.—Riegel v. Haberstro, 30 A.2d 
645, 151 Pa.Sup€r. 539. 

Wis.—Brownie Oil Co. of Wisconsin 
V. Railroad Commission of Wiscon¬ 
sin, 240 N.W. 827, 207 Wis. 88 . 

37 Cjr. p 275 note 15. 
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lative securities.”20 Generally, and in a number of j vision, the Blue Sky Laws are held to include what 
jurisdictions by reason of express statutory" pro- j are termed ‘‘security” or “investment” contracts.^i 


sa Cal.—Corpus Juris quoted ia 
people V. Davenport, 91 P.2d S32, 
S95. 13 Cal.2d 681. 

Minn—State v. Lorentz, 22 N.W.2d 
313, 221 Mmn. 366. 

Or._Corpns Juris quoted lu State v. 

Whiteaker, 247 P. 1077, 1079, IIS 
Or. 656. 

37 C.J. p 275 note 17. 

Statatory defiaitious 

(1) Speculative securities include 
stocks and securities “which shall in 
their subscription, issuance, sale, 
transfer, negotiation, or distribution 
be represented to yield a profit to the 
purchaser, or other transferee of 
more than eight per cent, on the 
price at which they are offered."— 
Superior Producing & Refining Go. v. 
Handlan, Hearne & Co, 131 S E. S57, 
100 W.Va. 547—Conway v. Bailey, 112 
S.E. 579. '583, 91 W.Va. *324. 

(2) Other definitions.—State v. 
Welch, 172 N.W, 234, 42 N.D. 44, 47— 
37 C.J. p 275 note 17 [a]. 

31. U.S —^U. S. V. Wernes, C-C.A.Ill., 
157 F.2d 797—Securities and Ex¬ 
change Commission v. Tung Corpo¬ 
ration of America, D.C.Ill., 32 P. 
Supp. 371—Securities and Ex¬ 
change Conomission v. Timetrust, 
Inc., D.C.Cal., 28 F.Supp. 34—Se¬ 
curities & Exchange Commission v. 
Wickham, D.C.Minn., 12 F.Supp. 
245. 

Cal.—Corpus Juris cited ia People v. 
Davenport, 91 P.2d S92, 895, 13 Cal. 
2d 681. 

Ill.—^Rice V. Bogart, 272 Ill.App. 292 

_Corpus Juris cited ia Prohaska 

V. Hemmer-Miller Development Co.. 
256 IlLApp. '331, 336. 

Minn.—State v. Hofacre, 588 N.W, 13, 
266 Minn. 1'67. 

Or.—Corpus Juris cited in. State v, 
Whiteaker, 247 P. 1077, 1079, 118 
Or. 656. 

57 C.J. p 275 note 16. 

“lavastmeat coatract” delEuied 

(1) An “investment contract" 
means a contract, transaction, or 
scheme whereby a person invests his 
money in a common enterprise and is 
led to expect profits solely from ef¬ 
forts of promoter or a third person. 
It being immaterial whether shares 
in enterprise are evidenced by formal 
certificate or by nominal interests in 
physical assets employed in enter¬ 
prise.—Securities and Exchange Com¬ 
mission V. W, J. Howey Co., Fla., 66 
S.Ct 1100, 328 U.S. 293, 90 D.Ed. 
1244, 163 A.L.R. 1043, rehearing de¬ 
nied 67 S.Ct. 27—Securities and Ex¬ 
change Commission v. Bourbon Sales 
Corporation. D.C.Ky., 47 F.Supp. 70— 
Securities and Exchange Commission 
V. Bailey, D,C.Fl 2 u, 41 F.Supp. 647. 

(2) An investment contract is a 
contract providing for the invest¬ 


ment of capital in a way intending to 
secure income or profit from its em¬ 
ployment.—Union Land Associates v. 
Ussher, 149 P.3d 56S, 174 Or. 453. 

(3> Other definitions —^People v. 
White, 12 P.2d 1078, 124 Cal.App. 54S. 

The test of an investment contract 
is whether scheme involves an in¬ 
vestment of money in a common en¬ 
terprise with profits to come solely 
from efforts of others, and, if test is 
satisfied, it is immaterial whether en¬ 
terprise is speculative or nonspecula- 
tive or whether there is a sale of 
property with or without intrinsic 
value. 

U.S.—Securities and Exchange Com¬ 
mission V. W. J. Howey Co., Fla., 
66 S.Ct. 1100, 328 U.S. 293, 90 L.Ed. 
1244, 163 A.L.R, 1043. rehearing de¬ 
nied 67 S.Ct. 27—Securities and 
Exchange Commission v. Bailey, D. 
C.Fla., 41 F.Supp. 647. 

Cal.—People v. Chait, 159 P.2d 445. 

69 CaLApp.2d 503. 

Sale of tajigible commodity 
Contracts for sale and purchase of 
a tangible and identifiable commodi¬ 
ty, title to, and possession of, which 
passes to the purchaser, are not or¬ 
dinarily regarded as investment con¬ 
tracts.—'Securities and Exchange 
Commission v. Bailey, D.O.Fla., 41 P. 
Supp. 647. 

Contracts hdd investment contracts 

(1) Bottling contracts which were 
received in exchange for whisky 
warehouse receipts, and which con¬ 
tained agreement that whisky repre¬ 
sented hy receipts would be bottled 
and sold for benefit of contract hold¬ 
ers without any rigid segregation of 
whisky sold by each contract holder 
—^Penfield Co. of California v. Securi¬ 
ties and Exchange Commission, CC. 
A.Cal., 143 P.2d 746, 154 A.tL R- 1027, 
certiorari demed 65 S.Ct. 121, 333 U. 
S, 768, 89 L.Bd. 614, followed in 14-5 
F.2d 233—Securities and Exchange 
Commission v. Bourbon Sales Corpo¬ 
ration, D.C.Ky., 47 F.Supp. 70. 

(2) Contract, termed “operator’s 
agreement/* whereby one advanced 
money and furnished services for 
which he was to be paid, and where¬ 
by he was to have share of profits, 
and eventually stock in corporation 
being organized to operate bus line,— 
State V. Bushard, 205 N.W, 370,'164 
Minn. 455. 

(3) Contracts between corporation 
which owned realty on which tung 
trees had been planted, and purchas¬ 
ers of small tracts, whereby corpora¬ 
tion was to develop the tracts and 
caxe for the trees and use the land 
between the rows of trees for pay¬ 
ment of a monthly rental for first 
three years of thirty-year term, and 
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whereby the purchasers at the end of 
the three years were to make pay¬ 
ments to the corporation for the rest 
of the thirty-year term for caring 
for the trees.—Securities and Ex-- 
change Commission v. Tung Corpora¬ 
tion of America, D.C.Ill., 32 F.Supp. 
371. 

(4) Contracts for sale of chinchil¬ 
las to be kept on seller’s ranches for 
sale of offspring for profi , which 
would be shared in by buyers.—^Hol¬ 
lywood State Bank v. Wilde, 160 P.2d 
S46, 70 Cal.App.2d 103. 

(5) Contracts for sale of silver 
foxes by silver fox ranch operator, 
together with agreements to care for 
foxes for purchasers.—Securities and 
Exchange Commission v, Payne, D.C. 
X.Y., 35 F.Supp. 873. 

(6) Sale of cemetery lots for in¬ 
vestment purposes, by means of con¬ 
tracts and deeds.—State v. Dorentz, 
22 N.W.2d 313, 221 Minn. 366. 

(7) Warranty deeds purporting to 
convey title to land sold by means of 
false promises and agreements to 
drill oil wells from which the in¬ 
vestors would earn large profits by 
sales of royalties and leases to oil 
companies.—Mansfield v. U. S., C.C.A. 
Tex,, 155 P.2d 952, certiorari denied 
Browne v. U. S., 67 S.Ct, 364. 

(8) Where offer to sell assignments 
of oil leases embodied implied agree¬ 
ment to complete wells, and accept¬ 
ance of offer made a contract in 
which payments were timed and con¬ 
tingent on completion of wells.—Se¬ 
curities and Exchange Commission v. 
C. M. Joiner Leasing Corporation, 
Tex., 64 S.Ct, 120, 320 U.-S. ’344, 88 
L.Ed. SS. 

(9) Other contracts. 

Cal.—People v. White, 12 P.2d 107S, 
124 Cal.App. 548. 

Ill.—^Dobal V. Guardian Finance Cor- 
.poration, 251 Ill.App. 220. 

Minn.—Busch v. Noerenberg, 278 N. 
W. 34, 202 Minn. 290—Kerst v. Nel¬ 
son, 213 N.W. 904, 171 Minn. 191, 
•54 A.L.R. 495—^Webster v, U S. I. 
Realty Co., 212 N.W. 806, 170 Minn. 
360. 

Ckuitracts held not investment coxu 
tracts 

<1) Contract whereby purchaser 
obtained use of vendor’s copyrighted 
realty transfer system, and was to 
receive eighty per cent of gross re¬ 
ceipts.—State V. Heath, 153 S.EL 835, 
199 N.C. 135, 87 A.L..R. 37. 

(2) Other contracts. 

Fla.—State, by Knott v. Hemphill, 
195 So. 915, 1*42 Fla. 728. 
m.—McCormick v, Shively. 26T Ill. 
App, 99. 
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It is not necessary, in order to come within the 
statute, that the security involved should be a valid 

or perfect instrument.^^ 

It has been said that is not only the obvious and 
commonplace security that is embraced by a Blue 
Sky Law; novel, uncommon, or irregular devices 
may also be reached if it is proved that they are 
widely offered or dealt in under terms or courses of 
dealings which establish their character in com¬ 
merce as a security.33 However, such a law does 
not extend to ordinary commercial contracts,such 
as a joint adventure,35 nor does it include interest 
income from the lending of money36 or the profits 


which one might make by his own efforts as the 
result of any ordinary commercial contract.37 
Whether a particular instrument or offering is a 
security within the statute is not to be determined 
from the nature of the assets back of it, but rath¬ 
er from the character the instrument is given in 
commerce by the terms of the offer, the plan of 
distribution, and the economic inducements held out 
to the prospect. 

Classification of securities. Where securities are 
divided into different classes, there must be a com¬ 
pliance with the requirements applicable to a par¬ 
ticular class of security in the sale thereof but 


32. Tex.—Muse v. State. 132 S W.2d 
5P6, 137 Tex Cr. 622—^Atwood v. 
Siate. 121 S.W.2d 353, 135 Tex.Cr. 
043. 

33. U.S.—Securities and Exchange 
Commission v, C. M. Joiner Leas¬ 
ing Corporation, Tex., 64 S.Gt. 120, 
320 U.S. 344. SS L.Ed. SS. 

Cal.—Corpus Juris quoted in 
People V. Davenport, 91 P.2d S92, 
SOS, 13 Cal.2d 6S1—People v. Wood- 
son, App., 177 P.2d 5S6—People v. 
Steele. 36 P.2d 40. 2 CaLApp 2d 370. 
Ga.—Dame v. Lee, ITS S.E. 752, ISO 
G3n 3 ^ D. 

X.C.—State r. Heath, 150 S.E. 855, 
193 X.C, 135, 87 A.L R. 37, ’ 

Or.—Corpus Juris cited in Union 
Land Associates v. Ussher, 149 P. 
2a 56S, 570. 174 Or. 453. 

37 C.J. p 276 note IS. 

Contract with agent 

The -Securities Act does not regu¬ 
late the type of a contract which 
might be made by the owner of real¬ 
ty with an agent for the payment of 
compensation for procuring a pur¬ 
chaser of the realty.—Culver v. Cock- 
bum, Tex.Civ.App.. 12*7 S.W.2d 32S, 
error dismissed, judgment correct. 
Joint purchase of land 

Blue Sky Law does not prohibit 
associations for purchase of land or 
interest therein as partners or other¬ 
wise.—^Hanneman v. Gratz, 211 X.W. 
961. 170 Minn. SS. 

Ordinary contracts for the pur¬ 
chase and sale of property are not 
within the statute. 

U.S.—Securities and Exchange Com¬ 
mission V. Bailey, D.C.Pla., 41 JF. 
Supp. 647. 

Cal.—People v. Davenport, 91 P.2d 
S92. 13 Cal.2d 6S1—People v. An¬ 
derson, 94 P.2d 627, *3*5 Cal App.2d 
23. 

m.—In re McCormick's Estate, 1 N. 

E.2d 769, 2S4 Ill.App, 543. 

Tex.—^Kadane v. Clark, Civ.App., 134 
S-W.2d 4*48, reversed on other 
grounds 143 S.W.2d 197, 135 Tex. 
496. 

Sale of royalty interest 

The sale of an interest in oil or 
gas royalties winch the seller owns 


has been held not to constitute a sale 
of securities.—^Hose v. Pennsylvania 
Securities Commission, * 21 Pa.Dist. & 
Co. 444, 23 Corp. 4, 38 Dauph.Co. 146. 
35. Mich.—Hathaway v. Porter Roy¬ 
alty Pool. 295 X.W. 571, 295 Mich. 
90, 138 A.L.R. 955, amended 299 N. 
W. 451. 296 Mich. 733. ISS A.L.R 
967—Lindemulder v. Shoup, 242 X. 
W. 807, 258 Mich. 6*79. 

Minn.—State v. Golden. 12 N.W.2d 
617, 216 Minn. 97—Busch v. Noer- 
enberg, 27S X.W. 34, 202 Minn. 290. 
Securities held not involved 

(1) A contract to supply portion 
of funds for production of play un¬ 
der contract between recipient and 
author in. consideration of -pro rata 
share of proiits from enterprise was 
"joint adventure," not a "security," 
although recipient was to produce 
play without assistance of investors 
furnishing funds.—Oakley v. Rosen, 
Cal.App., 173 P.2d 55. 

(2) Under joint adventure for ac¬ 
quisition of realty in name of trus¬ 
tee, certificates of participation con¬ 
templated to be issued by trustee 
were not "securities" where adven¬ 
ture was not for purpose of selling 
certificates of participation in nature 
of shares of stock or securities — 
Polk V. Chandler, 268 X.W. 732, 276 
Mich. 527, 

Sffcct of incorporation. 

If it is the manifest intention of 
tile parties to enter on a joint ven¬ 
ture, the employment of the corpo¬ 
rate mechanism and the issuance of 
stock do not negative the existence 
of such relationship.—Hathaway v. 
Porter Royalty Pool, 295 N.W. 571, 
296 Mich. 90, 1'3S A.L R. 955, amended 
209 X.W. 451, 296 Mich. 733, 138 A.L. 
R. 967. 

33. Cal.—Corpus Juris quoted in 
People V. Davenport, 91 P.2d 892, 
895, 13 Cal.2d 6S1—People v. Wood- 
son. App.. 177 P.2d 5S6. 

Ky.—Lewis v. Creasey Corp., 248 S. 

W. 1046, 198 Ky. 409. 

37- Cal.—Austin v. Hallmark Oil 
Co., 134 P.2d 777, 21 Cal.2d 718— 
Corpus Juris quoted in People v. 
Davenport, 91 P.2d 892, 895, 13 Cal. 
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2d 681—^People v, Woodson, App,, 

177 P.2d 5S6. 

Ky.—Lewis v. Creasey Corp., 248 S 
W. lOie, 198 Ky. 409. 

X.C.—State V. Heath, 153 S.E. 855, 
199 N.C. 135, 87 A.L.R. 37. 

Or.—Corpus Juris quoted in State v. 
Whiteaker, 247 P. 1077, 1079, IIS 
Or. 656. 

38. U.S.—Securities and Exchange 
Commission v. C. M. Joiner Leas¬ 
ing Corporation, Tex.. 64 S.Ct. 120. 
320 US. 344, 88 L.Ed. 88. 

39. Ga.—McWhirter v. Holmes, 176 
S.E 153. 49 Ga.App. 536. 

Ill.—People V. Wilson, 31 N.E 2d 959. 
375 Ill. 506—Prohaska v. Hemmer- 
Miller Development Co., 256 Ill 
App. 331. 

Wis.—Klatt V. Guaranteed Bond Co, 
250 X.W. i825, 213 Wis. 12, followed 
in Cramer v. Guaranteed Bond Co, 
250 N.W. 831, 213 Wis. 28. 
Particular secuidtics classified 

(1) Instruments held class A se¬ 
curities.—Caraher v. First Guardian 
Co., 268 IlLApp. 3S9—People v. Per- 
lowski, 251 Ill.App. 506. 

(2) Instruments held not class A 
securities.—Jafxe v, Goldner, 251 Ill 
App. ISS—Wood V. Meyer, 240 Ill 
App. 100. 

(3) Instruments held class B se¬ 
curities.—Snitsler-Warner Co. v. 
Stem, 234 Ill.App. 392. 

(4) Instruments held not class B 
securities.—Laursen v. A. H. Memer- 
ing & Co., 260 Ill.App. 515. 

(5) Instruments held not class C 
securities.—^Adams v. Stratton, 265 
IlhApsp. 144. 

(6) Instruments held class D se¬ 
curities. 

Ga.—Ratliffe v. Hartsfleld Co.. 184 S. 
E, 324, 181 Ga. 663, conformed to 
184 S.E. 328. 52 Ga.APP 765—Rat- 
liffe V. Hartsfleld Co., 1S4 S.E. 328, 
52 Ga.App. 765—Conley v. State. 

178 S.E. 314, second case, 60 Ga. 
App. 401. 

HI.—Spiegel V. Prangoulis. 271 Ill. 
App. 526—^Jaffe v. Goldner, 251 III. 
App. ISS—Wood V, Meyer, 240 lU. 
App. 100. 
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there is no duty to comply with requirements ap¬ 
plicable to other classes.'*® 

Mineral rights. Under a number of statutes, in¬ 
cluding some which expressly so provide, certifi¬ 
cates or other instruments representing fractional 
interests in oil or gas leases or in the oil and gas 
produced thereunder are securities within the mean¬ 
ing of the statute,**1 and under some statutes an 
oil or gas lease itself ,^2 as well as an assignment 
thereoi^s constitutes a security; but in the ab¬ 
sence of statutory language to such effect a sale 
or assignment of an oil and gas lease^^ or an as¬ 
signment by the owner of an interest in a mining 
leased® is not a sale of a security. 

Securities brought into state. The law applies to 
securities without the state as far as they are trans¬ 


ported into and dealt in within the state.^® 

‘‘Stock'' within the Blue Sk\- Law generally means 
corporate stocks or shares,but it is not confined 
to such meaning; it may also include shares in 
voluntary associations or other enterprises in which 
many contribute shares for some common pur¬ 
pose.'*^ 

b. Exemptions 

Under some Blue Sky Laws certain designated securi¬ 
ties are exempt from the provisions of the statute. 

Under some statutes certain designated securi¬ 
ties are expressly exempted from the operation of 
the statute^® on the theory that as to them sufficient 
protection again*3t fraud is furnished through other 
methods of supervision,5® or, in other instances, on 
the ground that the risk of evils in the sale of such 


(7) Instruments held not class D 
securities.—Blom^ren v. Cowley, 282 
ni.App. 166—People v. Whltmer, 243 
Ill.App. 244. 

Sale hefore classincation 

Sale by broker of securities as 
class A before their rating was made 
by public service commission which 
did not rate them as class A securi¬ 
ties was a legal sale within Securi¬ 
ties Act —Chas, A. Krause Milling 
Co. V. Chris Schroeder & Son Co., 263 
^r.W. 193. 219 Wis. 639, 

Piliiig* of statement in the office of 
the secretary of the state is not re¬ 
quired as to class A securities.— 
Caraher v. First Guardian Co., 268 
Ill.App. 3S9. 

40. Ga.—Taylor v. State. 127 SB. 
652, 160 Ga. 331, answer to certified 
questions conformed to, 128 S.B. 
228, 34 Ga.App. 4. 

4L U.S.—Atherton v. U, S., C.CA. 
Cal., 128 F.2d 463—^Lack v. Borsum, 
D.C.La., 44 F.Supp. 47. 

Cal.—People v- Sidwell, 162 P.2d 913, 
27 Cal.2d 121--Morello v. Metzen- 
baum, 154 P.2d 670, 25 Cal.2d 494 
—El Claro Oil & Gas Co. v. Daugh¬ 
erty, 55 P.2d 488—Domestic & For¬ 
eign Petroleum Co. v. Long, 51 P.2d 
73, 4 Cal.2d 547—^People v. Craven, j 
27 P.2d 906, 219 Cal. 522—Agnew v. | 
Daugherty, 209 P. 34, 189 Cat *446— 
Moore v. Stella, 127 P.2d 300, 62 
Cal.App.2d 766—McFaul v. Deck, 
88 P.2d 890, 30 Cal.App.2d 424— 
People V. Yant, 80 P.2d 506, 26 Cal. 
App.2d 725—^People v. Daniels. 76 
P.2d 556, 25 Cal.App.2d 64—^People 

V. Jackson. 74 P.2d 1085, 24 Cal. 
Aiip.2d 182—Julian v. Schwartz, 60 
P.2d S87, 16 Cal.App.2d 310, trans¬ 
ferred 40 P.2d 818, 2 Cal.2d 280— 
People V. Rubens, 54 P.2d 98, 11 
Cal.App.2d 576, hearing denied. 
Sup., 54 P.2d 1107—People v. Clag- 
gett. 19 P.2d 805, 130 CaLApp. 141 
—O’Connell v. Union Drilling & Pe¬ 
troleum Co., 8 P.2d 867, 121 CaL 


App. 302—Barrett v. Gore, 263 P. 
564. 88 CaLApp. 372. 

Mich.—People v. Blankenship, S X. 

W.2d 919. 305 Mich. 79. 

N.C.—State v. Allen, 5 S.E.2d 844, 
216 N.C. 621. 

R. I.—State V. Pullen, 192 A, 473, 5S 
R.I. 294. 

42. Tex.—^Herren v. Hollingsworth, 
167 S.W.2d 735. 140 Tex, 263—Ka- 
dane v. Clark, 143 S.W.2d 197, 135 
Tex. 496—^Flournoy v. Gallagher. 
Civ.App.. 1S9 S.W.2d 108—Atwood 

i V. State, 121 S.W.2d 353, 135 Tex. 
Cr. 543. 

43. Tex,—^Herren v. Hollingsworth, 
167 S.W.2d 735, 140 Tex. 263—Muse 

V. State, 132 S.W.2d 596, 137 Tex. 
Cr. 622. 

An. oil paymezii on which balance 
was due was a “security” within 
meaning of Securities Act, and was 
not exempted from such act, and 
hence unlicensed dealer could not 
recover commission for such sale.— 
Cosner v. Hancock, Tex.Civ.App., 1-49 

S. W,2d 239, error dismissed, judg¬ 
ment correct- 

44. N.C.—State v. Alien, 5 S.E 2d 
844, 216 N.C. 621. 

"Certificate^’ distinguished 
A statutory definition of “securi¬ 
ties” as including “certificate of in¬ 
terest in an oil, gas or mining lease,” 
did not include sale or assignment of 
oil and gas leases.—State v. Allen, 
supra, 

45. Cal.—Maguire v. Lees. 169 P,2d 
411, 74 Cal.App.2d 697. 

46. U.S.—Hall V. Geiger-Jones Co., 
Ohio, 37 S.Ct. 217, 242 U.S. 539, 61 
L,Ed. 480. 

47. Iowa.—Wagner v. Kelso, 193 N. 

W. 1, 195 Iowa 959. 

Mo.—State v. Hudson. 259 S.W. 877, 
214 Mo.App. 260. i 

765 


4S. Mo.—State v. Hudson, supra. 

37 C.J. p 275 note 9. 

43. Ill.—Taft V. Otte & Co., 2*74 Ill. 
App 280. 

Ind—Elliott V. Kern, 161 X.E. 662, 90 
Ind.App. 453, transfer denied 169 

X.E. 46. 90 Ind.App 453. 

Iowa—Ballard-Hassett Co. v. Miller. 
260 X.W 65. 219 Iowa 1066—Zapf 
V. Ridenour, 200 X.W. 618, 198 
Iowa 1006. 

I Mass.—Commissioner of Banks v. 
Chase Securities Corporation, 10 

X.E2d 472, 29S Mass 2S5. appeal 
dismissed Chase Securities Corpo¬ 
ration V. Husband, 58 S.Ct. 476, 302 

U. S. 680, 82 LEd. 510. 

Wash—State v. Torbenson, 275 P 
720, 151 Wash. 315. 

Wis.—Kenyon v. State, 283 X.W. SOS 
230 Wis. 425. 

37 C.J. p 276 note 22. 

Extraterritorial effect 

A state wherein company was in¬ 
corporated cannot exempt corporate 
stock from another state’s reasonable 
regulations, such as contained in Sale 
of Securities Act—Commissioner of 
Banks v. Chase Securities Corpora? 
tion, 10 X.B.2d 472, 29S Mass. 285, ap¬ 
peal dismissed Chase Securities Cor 
poration v. Husband, 58 S.Ct 476, 302 
U.S. 660, 82 L.Ed. 510, 

First half of issue 

In order to exempt sale of stock 
from requirements of statute, corpo¬ 
ration must file statement showing 
, stock is first fifty per cent issued, 
that no commission is paid, and that 
none of issue is given for intangible 
I assets.—Gannon v. Grayson Water 
Co„ 71 S.W.2d 433, 254 Ky. 251— 
Smith V. Crawford, 15 S.W.2d 449, 
22S Ky. 420. 

50. Mass.—Commissioner of Baziks 

V. Chase Securities Corporation, 10 
X.E.2d 472, 298 Mass. 285. appeal 
dismissed Chase Securities Corpo¬ 
ration V. Husband, 58 S.Ct 476, 302 
U.S. 660, 82 L.Ed. 510- 
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securities is outweiglied by tbe social and commer¬ 
cial need for their free circulation.^^ Frequently 
included among such exemptions are government 
securities,commercial paper, ^3 securities of pub¬ 
lic or quasi-public corporations, or of nonprofit cor¬ 
porations formed exclusively for educational, benev¬ 
olent, or charitable purposes,or of banks, trust 
companies, or building and loan associations,se¬ 
curities listed in any standard manual approved by 


the state securities commissions^ or appearing in 
any list of securities dealt in on specified stock ex¬ 
changes,or securities forming part of an issue 
sold only to persons resident within a single state 
or territory.SS Whether or not particular securities 
come within the exemptions depends on the lan¬ 
guage of the provisions and the circumstances of 
the case.SS 


51. Wis.—Kenyon v. State, 2 S3 N.W. 
SOS, 230 Wis. 425. 

52. Iowa.—^Zapf v. Ridenour, 200 N. 
W. 61S, ISS Iowa 1006. 

Porei^ government 

provision exempting bonds of a 
“foreign government" from the re- 
<iuirements of the Blue Sky Law re¬ 
fers to a government commonly and 
generally known and recognized as a 
national government.—Zapf v. Ri¬ 
denour, supra, 

Issued or gnaranteed by government 
Statutory provision. exempting 
“any security issued or guaranteed 
. . . by any state or political 

subdivision or agency thereof" from 
registration or qualification under 
Securities Act. exempted all of then 
existing classes of securities issued, 
guaranteed or both issued and guar¬ 
anteed by municipalities.—Ballard- 
Hassett Co. v. Miller, 260 N.W. 65, 
219 Iowa 1066. 

53. Wis—Kenyon v. State, 2S3 N.W. 
SOS, 230 Wis. 425. 

jiTotas given to corporation 

Provision of Blue Sky Law that it 
shall not apply to commercial paper 
or negotiable notes due not more 
than three years from date applies 
only to notes sold by corporation, 
and does not apply to notes given to 
corporation for stock.—National 
Bank of the RepubUc v. Price. 234 P. 
231, 65 Utah 57. 

54. U.S.—Securities and Exchange 
Commission v. Universal Service 
Ass*n, C.C.A.I1L, 106 F.2d 232, cer¬ 
tiorari denied Universal Service 
Ass*n v. Securities & Exchange 
Commission, 60 S-Ct. 37*8, 308 U.S. 
622, S4 L.Ed. 519. 

Ark.—Saxon v. Arkansas State Fair 
Ass*n, 27 S.W.2d 505, ISI Ark. 750. 

55 . XJ.S.—Stern v. National City Co., 

D.C.Minn., 25 F.Supp. 943, affirmed. 
C.C.A., City Co. of New -York v. 
Stem, lio P.2d 601, reversed on 
other grounds '61 S.Ct. 823, 312 U. 
S. 666, 85 L.Ed. 1110, mandate con¬ 
formed to, C.C.A.. 142 F.2d 449. 

Mass.—Commissioner of Banks v. 
Chase Securities Corporation, 10 N. 
B.2d 472. 298 Mass. 285. appeal dis¬ 
missed Chase Securities Corpora¬ 
tion V. Husband, 58 S.Ct. 476, 302 

U.S. 660, 82 L.Ed. 510. 

56. U.S.—^Merric’i v. Halsey, Mich., 
37 S.Ct. 227. 242 U.S. 56S, 61 L.Ed. 


49S—Caldwell v. Sioux Falls Stock 
Yards Co., S.B., 37 S.Ct. 224, 242 

U. S. 559, 61 L.Ed. 493. 

57. Ill.—Stewart v. Brady, 133 N.E 
310. 300 Ill. 425. 

58. U S-—Shaw v. U. S., C.C.A.Cal., 
131 F.2d 476. 

59 . Mass.—Commissioner of Banks 

V. Chase Securities Corporation, 10 
NE.2d 472, 298 Mass. 285, appeal 
dismissed Chase Securities Corpo¬ 
ration V. Husband, 58 S.Ct. 476, 302 
U.S. 660, 82 L.Ed. 510. 

Securities held exempt 

(1) In general. 

U.S.—Shaw V. U. S., C.C.A.Cal, 131 
F.2d 476. 

Ind.—Elliott V. Kern, 161 N.E. 662, 90 
Ind.App. 453. transfer denied 169 
N.E. 46, 90 Ind.App. 453. 

Mass.—^McGray v. Hornblower, 10 N. 

E. 2d 501, 298 Mass. 334, appeal dis¬ 
missed Hornblower v. McGray, 58 
S.Ct. 363, 302 U.S. 655, 82 L.Ed. 
506, rehearing denied 58 S.Ct. 408, 
302 U.S. 780, 82 L.Ed. 603. 

]y;inn.—Bates v. Equitable Life As- 
sur. Soc. of United States, 288 N. 

W. $34, 206 Minn. 482. 

(2) Agricultural and mechanical 
fair association was exclusively “ed¬ 
ucational" within statute, so that no 
permit was needed for sale of its 

I stock.—Saxon v. Arkansas State Fair 
Ass'n, 27 S.W.2d 50*5, 181 Ark. 750. 

(3) Negotiable notes of a foreign 
corporation maturing within one year 
from date of sale were “negotiable 
promissory notes" within statute ex¬ 
empting certain securities from reg¬ 
istration before sale notwithstanding 
conversion clause giving option to 
holder to exchange notes for common 
stock.—Kenyon v. State, 283 N.W. 
SOS, 230 Wis. 425. 

(4) “Pledge orders," issued by mu¬ 
nicipalities for amounts due under 
contracts to purchase equipment for 
their electric light plants and pay¬ 
able solely from net earnings of such 
.plants, were exempt from registra¬ 
tion or qualification under Securities 
Act,—Ballard-Hassett Co. v. Miller, 
260 N.W. 65, 219 Iowa 1066. 
Securities held not exempt 

(1) In general- 

0.S.—Stone T. U. S., C.CjLTenn., 113 

F. 2d 70. 

Ky.—^Smith v. Crawford, 15 S.W.2d 
249, 22S Ky. 420. 
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Ohio.—State v. Stockman, 153 N.E. 

250, 21 Ohio App. 475. 

(2) Certificates are not exempt 
which fall within section of exemp¬ 
tion rule providing that rule Is not 
applicable so as to exempt certifi¬ 
cates of interest or participation in 
trusts or unincorporated associations, 
a substantial portion of assets of 
which consists of, or will consist of, 
oil or gas leasehold interests or 
rights.—Securities and Exchange 
Commission v. Hansberger, D.C.OkL, 
27 F.Supp. 846. 

(3) Where trust company became 
depositary of bank stock and stock 
in bank's affiliate securities corpora¬ 
tion, and issued transferable receipts, 
each representing specified number of 
shares, contractual rights of receipt 
holders against trust company arose 
merely by implication of law out of 
trust company’s duties as depositary, 
and were not “direct contract rights" 
within meaning of statutory exemp¬ 
tion from Sale of Securities Act.— 
Commissioner of Banks v. Chase Se¬ 
curities Corporation, 10 N.B.2d 472, 
298 Mass. 285, appeal dismissed 
Chase Securities Corporation v. Hus¬ 
band, 58 S.Ct. 476, 302 U.S. 660, 82 L. 
Ed. 510. 

(4) The exemptions from statutes 
governing sale of securities, applica¬ 
ble to national banks, were not avail¬ 
able to the securities affiliate of a na¬ 
tional bank as respects its sale of 
certificates representing beneficial in¬ 
terests in the national bank and the 
affiliate.—Stem v. National City Co., 
D.C.Minn-, 25 F.Supp. 948, affirmed, 
C.C.A,, City Co. of New York v. 
Stern, 110 F.2d 601, reversed on other 
grounds 61 S.Ct. 823. 312 U.-S. 686, 85 
LEd. 1110, mandate conformed to, 
C.C.A., 142 F.2d 449. 

<5) General corporation having 
power to do trust business was not 
“trust company" within statute per¬ 
mitting stock of trust companies to 
be sold without permit from corpora¬ 
tion commissioner.—American Trust 
Co. V. McCalHster, 299 P. 313, 136 
Or. 338. 

(6) Corporate stock of bank is not 
exempt under provision exempting 
banks from the operation of the stat¬ 
ute when such corporations “are is¬ 
suing securities of their own issue 
against their own assets."—^Van 
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§ 76 . Sales or Transactions within Law 

The question whether or not a particular transac¬ 
tion comes within the provisions or exemptions of a 
Blue Sky Law depends on the language of the statute 
and the nature and effect of the transaction. 

A statute regulating sales of corporate securities 
operates only on such transactions as are express¬ 
ly or by necessary implication included within its 


provisions,®^ and transactions not falling within 
such provisions are exempt, even though not ex¬ 
pressly excluded.®^. The question whether or not 
a particular transaction comes within the pro\4- 
sions or exemptions of a Blue Sky Law depends c«» 
the language of the statute and on the nature and 
effect of the transaction.®- Generally speaking, the 


Wyke V. Burrows, 277 P. 190, 9S Cal. 
ApP- -^15. 

(7) Application blanks used in se¬ 
curing contributions which promised 
the contributors a specified profit 
were not within the exemption.—Se¬ 
curities and Exchange Commission v. 
Universal Service Ass'n, C.C.A.I1I.. 
106 F.2d 232, certiorari denied Uni¬ 
versal Service Ass’n v. Securities and 
Exchange Commission, 60 S.Ct. 378, 
308 U.S. 622, 84 jL.Ed. 519. 

60. Utah.— ^Andrews v. Chase, 57 P. 
2d 702, 89 Utah 73. 

Federal Securities Act 

Any use of either interstate com¬ 
merce or United States mails at any 
time from the beginning of negotia¬ 
tions for sale of security to the de¬ 
livery of the security in consumma¬ 
tion thereof subjects transaction to 
control of the Federal Securities Act. 
—Crosby v. Weil, 48 N.E.2d 3S6, 382 
Ill. 538, 145 1244, 

Sales outside couuty 

Under a statute so providing, the 
sale of corporate securities within 
the county in which the corporation 
has its principal oflace or place of 
business does not come within the 
statute, but sales outside such coun¬ 
ty must be in compliance with the 
statutory requirements.—^Mortgage 
Holding Corporation v. Summy, 121 
So. 473, 97 Fla. 403, rehearing denied 
122 So. 274, 97 Pla. 409. 

61. Utah.—^Andrews v. Chase, 57 P. 
2d 702. 89 Utah 73. 

62. Cal.—^Mary Pickford Co. v. Bay- 
ly Bros., 86 P.2d 102. 12 Cal.2d 501 
—Robbins v. Pacific Eastern Cor¬ 
poration, 6'5 P.2d 42, 8 Cal.2d 241. 

in. —^People V. Wilson, 28 N.R2d 287, 
306 IlLApp. 216, affirmed 31 N.E.2d 
959, 375 Ill. 506—Laursen v. A. H. 
Memering & Co., 260 IlLApp. 515. 
Mass.—Commissioner of Banks v. 
Chase Securities Corporation, 10 N". 
E.2d 472, 298 Mass. 28’5, appeal dis¬ 
missed Chase Securities Corpora- 
Uon v. Husband, 58 S.Ct. 476, 302 
U.S. 660, 82 L.Ed. 510. 

50 C.J. p 718 note 1 [a]. 

Good faith 

Unless the statute otherwise pro¬ 
vides, the good faith of the party 
making the sale is immaterial in de¬ 
termining whether or not a transac¬ 
tion is within the statute.—People v. 
Sidwell. 162 P.2d 913, 27 CaL2d 121— 
El Claro Oil & Gas Co. v. Daugherty. 
53 P.2d 1028, 11 CaLApp.2d 274, hear¬ 


ing denied 55 P.2d 4SS, 11 Cal.App 2d 
274. 

Xu action for broker's commissions 
on securities bought and sold for de¬ 
fendant and for interest on money 
lent, statute requiring notice to state 
before dealer may sell securities as 
principal or agent was inapplicable, 
there being no sale by broker to de¬ 
fendant.—Pnnce v. Scura, 212 X.T.S. 
362, 241 App.Biv. 387. 

Increase In capital stock 

Under some statutes, where a cor¬ 
poration increases its capital stock, 
it is not required to comply with 
Blue Sky regulations before selling 
such stock at par to, or receiving 
subscriptions therefor from, common 
stockholders. 

Minn.—Mertz v. H. D, Hudson Mfg. 

Co., 261 N.W. 472, 194 Mmn. 636. 
Ohio.—Bates v. Firestone, 19 Ohio 
App. 243. 

Industrial or welfare stock 

Under a statute exempting from 
the provisions of the Blue Sky Law 
any offering or sale of industrial or 
welfare stock, or any “similar plan” 
of distribution to employees, the ir¬ 
reducible minimum of a similar plan 
is an appreciable and evident advan¬ 
tage to employees over the general 
public in the acquisition of the stock. 
—Harvey v. Electric Refrigeration 
Corporation, 224 X.W. 443, 246 Mich. 
235, followed in 224 N.W. 447, 246 
Mich. 246, and Whittier v. Electric 
Refrigerator Corporation, 224 X.W. 
447, second case, 246 Mich. 249, and 
224 N.W. 448. 246 Mich. 250. 
X^qnidatiiig distribution 

A distribution of stock pursuant to 
reorganization plan whereby old Del¬ 
aware company turned over its as¬ 
sets to new Delaware company in 
consideration of new company’s stock 
which was given pro rata to old com¬ 
pany’s preferred stockholders was a 
distribution in nature of a “liquidat¬ 
ing distribution’’ within Blue Sky 
Law exempting liquidating distribu¬ 
tions from stock registration act,— 
Dworsky v. Buzza Co., 9 X.W.2d 767, 
215 Minn. 282. 

Persons to whom sold 
Under statute regulating sales of 
securities by every corporation sell¬ 
ing stock to any other persons except 
“those who associated themselves to¬ 
gether to form such company,” quot¬ 
ed phrase was held to mean all per¬ 
sons who before formal organization 
of corporation aided in or advised its 
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organization with intention to be¬ 
come stockholders or bondholders 
therein.—Durham v. Firestone Tire & 
Rubber Co.. 55 P.2d 648. 47 Ariz. 280. 
Purchase through broker 

Transaction whereby buyer ob¬ 
tained stock through an order graven 
to stockbrokers, the transaction be¬ 
ing for cash rather than on margin, 
was not a “sale” by stockbroker, the 
essence of the transaction being a 
purchase for buyer by the stockbro¬ 
kers.—Gill V. Hornblower. 200 N.E. 
376, 294 Mass. 26. 

Subsequent events may be consid¬ 
ered by the court in construing an 
agreement to determine whether or 
not the transaction is within the 
statute.—Sargent v. Coppage, 117 P. 
2d 412, 47 CaLApp 2d 122. 

Trausactioiis held witbiu statute 
(1) In general. 

U.S.—Cecil B. De Mille Productions 
V. Woolery, C.CJACaL. 61 F.2d 45 
—Securities and Exchange Com¬ 
mission V. Associated Gas & Elec¬ 
tric Co.. D.C.N.Y., 24 F.Supp. 899, 
affirmed, C.CA., 99 F.2d 795. 

Cal.—People v. Sidwell, 162 P.2d 913, 
27 Cal. 2d 121—^People v. Woodson,. 
App., 177 P.2d 586—El aaro Oil & 
Gas Co. V. Daugherty. 53 P.2d 1028, 
11 CaLApp.2d 274, rehearing denied 
55 P.2d 488. 11 CaLApp.2d 274— 
California Western Holding Co. v. 
Merrill, 46 P.2d 175, 7 Cal.App.2d 
131. 

Ga.—Brannan, Beckham & Co. v. 
Ramsaur, 152 S.E. 282. 41 Ga.App. 

I .^®®* 

[ KAn.—State v. MacLean, 46 P.2d 879, 
142 Kan. 215—‘State v. Dobson, 37 
P.2d 10. 140 Kan. 445. 

Mass.—Commissioner of Banks v. 
Chase Securities Corporation, 10 N. 
E.2d 472, 298 Mass. 285, appeal dis¬ 
missed Chase Securities Corpora¬ 
tion V. Husband, 58 S.Ct. 476, 302 
U.S. 650, 82 L.Ed. 510. 

Mich.—People v. Hartman, 199 N.W- 
657, 228 Mich. 171. 

Minn.—State v. Hofacre, 288 N.W- 
13. 206 Minn. 167. 

N.T.—Garey v. Perez F. Huff Co., 288 
N.T.S. 38. 135 Misc. 138. 

Or.—State v. Gerritson, 265 P. 422,. 
124 Or. 525. 

Wis.—Klatt V. Guaranteed Bond Co., 
250 N.W. 825, 213 Wis. 12. fol¬ 
lowed in Cramer v. Guaranteed 
Bond Co.. 250 N.W. S31, 213 Wls- 
28—Josslyn v. Dahinden-Schmitz 
Co.. 243 N-W. 473. 208 Wis. 468. 
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tions which result in the production of trading by 
manipulative methods for the purpose of inducing 
further purchase or sale of securities by the pub¬ 
lic are also within the condemnation of the federal 
act.*^^ 

Issuance, In order to effectuate an issue, with¬ 
in the meaning of a statute regulating the sale and 
issuance of securities, a certificate is not neces¬ 
sary,79 but there must be an issue of shares to some 
specific stockholder,^® and a mere blanket authori¬ 


zation by the board of directors for the issuance of 
shares does not constitute an issue.^i The ques¬ 
tion whether or not a transaction constitutes an 
“issuance” within the meaning of a Blue Sky Law 
depends on the facts and circumstances of the par¬ 
ticular case .^2 

Negotiation or solicitation for the sale of securi¬ 
ties come within the purview of some Blue Sky 
Laws.^2 

Number of transactions. Some statutes do not 


denied 64 S.Ct. 781, 321 U.S. 786. 
88 L..Ed. 1077—^Securities and Ex¬ 
change Commission v. Lawson, B. 
C-Md., 24 F.Supp. 360—Securities & 
Exchange Commission v. Torr, B-C. 
N.T., 15 P.Supp. 315, reversed on 
other gn^ounds, C.C~A-., 87 F.2d 446. 
Hialf-txaths are forbidden by the 

U k—Coplin V. U. S., C.C.A.Wash.. 88 
F.2d 652, certiorari denied 57 S. 
Ct, 929. 301 U.S. 703. 81 L.Ed. 1357. 
X.Y.—^Thom V. Austin Silver Mining 
Co., 12 N.Y.S.2d 675, 171 Misc. 400. 

Zntra^state transactloiL 

The Securities Act prohibiting 
fraud in sale of securities by use of 
any means of transportation or com¬ 
munication in interstate commerce 
“or by the use of the mails*' is not 
directed solely against transactions 
in interstate commerce.—^U. S. v. Al- 
luan, B.C.Tex.. 13 P.Supp. 289. 

««Ck>inammicatioiis” by telephone are 
within the meaning of the word 
‘‘communications*’ as used in the 
statute.—Coplin v. U. S., C.C.A.Wash., 
88 F.2d 652, certiorari denied 57 S. 
Ch 929, 301 U.S. 703, 81 L-Ed. 1357. 

Stating opinion 

Although reliance on mere opin¬ 
ion or expression of views concern¬ 
ing future situation or conditions 
which necessarily cannot be stated 
definitely is at risk of stock pur¬ 
chaser, an expression of opinion cou¬ 
pled with other statements may 
amount to a "statement of a material 
fact,*' within the act, even though 
disguised and framed technically to 
be nothing more than a mere opin¬ 
ion.^—Securities and Exchange Com¬ 
mission V. Macon, D.C.Colo., 28 P. 
Supp. 127. 

Omitting part of expert's opinion. 

A vicious form of deception with¬ 
in condemnation of Securities and 
Exchange Commission Act may con¬ 
sist of lifting part of an expert’s 
opinion and omitting to state other 
parts of it.—Securities and Exchange 
Commission v. Macon, supra, 
acisleadiug statements or omissions 

(1) An offer by securities dealer to 
sell stock "at the market” was mis¬ 
leading, in violation of the Securities 
Act. so long as the market Quota¬ 
tion reflected any purposeful stimu¬ 


lation by dealer, including any influ¬ 
ence from dealer’s past purchases not 
disclosed to prospective customers. 
Otis & Co. V. Securities and Exchange 
Commission, C.C.A.Ohio, 106 P.2d 579. 

(2) Whether or not defendants’ 
market practices in sale of stock 
were illegal concealment from cus¬ 
tomer of fact that rise in price of 
stock was due to such practices was 
a violation of the Securities Act.— 
Coplin V. U. S., C.C.A.Wash.. 88 P.2d 
652, certiorari denied 57 S.Ct. 929, 
301 U.S. 703, 81 L.Ed. 1357. 

(3) Other statements or omissions. 
—Securities and Exchange Commis¬ 
sion V. Universal Service Ass’n, C.C. 
A.I11., 106 F,2d 232, certiorari denied 
Universal Service Ass’n v. Securities 
and Exchange Commission, 60 S.Ct 
378, 308 U.S. 622, 84 L.Ed. 519— 
Securities and Exchange Commission 
V. Macon, B.C.Colo., .28 P.Supp. 127— 
Securities and Exchange Commission 
V, Torr. D.C.N.Y., 22 P.Supp. 602— 
Securities and Exchange Commission 
V. Otis & Co.. B.C.Ohio, 18 P.Supp. 
100, affirmed, C.C.A., Otis & Co. v. 
Securities and Exchange Commis¬ 
sion, 106 F,2d 579. 

Statements or omissions h^d aiot 
misleading 

Xj.s.—Securities and Exchange Com¬ 
mission V. Macon, B.C.Colo., 28 P. 
Supp. 127. 

78. U.S.—Securities & Exchange 
Commission v. Torr, D.C.N.Y., 15 
P.Supp. 315, reversed on other 
grounds. C.C.A-, 87 P.2d 446. 

Transactions held violations 

A stock owner and brokers hav¬ 
ing option to buy stock who pro¬ 
cured free-lance brokers to recom¬ 
mend purchases of stock for purpose 
of making profit by selling stock at 
a price higher than that paid for it 
on calls fixing increased prices for 
successive blocks of stock, were not 
engaged in a stabilizing operation but 
were engaged in unlawful acts with¬ 
in provision of Securities Exchange 
Act of 1934 prohibiting creation of 
trading in a security by manipulative 
methods for purpose of inducing fur¬ 
ther purchase or sale of securities by 
the public.—Securities and Exchange 
Commission v. Torr, D.C.K.Y., 22 P. 
Supp. 602. 


79. U.S.—Blythe v. Doheny, C.C A 
Cal.. 73 P.2d 799. 

80. U.S.—Blythe v. Boheny, supra. 
Transaction held issnance 

Sale of Interest in patent right, 
together with execution of profit- 
sharing agreement, constituted an 
"issuance of security” within statute 
requiring permit therefor.—People v 
Shafer, 19 P.2d 861, 130 Cal.App. 74 

81. U.S.—Blythe v. Boheny, C.C.A 
Cal., 73 P.2d 799. 

82. Wis.—^Lake Superior Bist. Pow¬ 
er Co. V. Public Service Commis¬ 
sion, 26 N.W.2d 278, 250 Wis. 39. 

Transaction held issuance 

Sale by corporations owning entire 
beneficial interest under declaration 
of trust made by trust company, of 
certificates executed by corporation 
but not by trust company purporting 
to transfer fractional interest of cor¬ 
poration in trust constituted "issu¬ 
ance” of a security.—^Mary Pickford 
Co. V. Bayly Bros., 86 P.,2d 102, 12 
Cal.2d 501. 

Transactions held not issuance 

(1) A public service corporation’s 
mere change in number of units or 
shares outstanding by a stock split- 
up, without any increase In total cap- 

: ital stock.—Lake Superior Bist Pow¬ 
er Co. V. Public Service Commission, 
26 N.W.2d 278, 250 Wis. 39. 

(2) A proposed reclassification of 
outstanding capital stock of public 
service corporation-—Madison Gas & 
Elec. Co. V. Public Service Commis¬ 
sion, 26 ]Sr.W.2d 285, 250 Wis. 59. 

(3) A proposed exchange of public 
service corporation’s outstanding 
shares of common stock.—Milwaukee 
Gas Light Co. v. Public Service Com¬ 
mission, 26 N.W.2d 287, 250 Wis. 54 

83. U.S,—Securities and Excharge 
Commission v. Chinese Consol 
Benev. Ass’n, C C-A-N-Y., 120 F.2d 
738, certiorari denied Chinese Con¬ 
sol. Benev. Ass’n v. Securities and 
Exchange Commission, 62 S.Ct. 106, 
314 U.S. 618, 86 L.Ed. 497. 

Idaho.—Intermountain Title Guaran¬ 
ty Co. V. Egbert, 16 P.2d 390, 52 
Idaho 402. 

Mich.—^People v. Augustine, 204 N.W. 
747, 233 Mich. 29. 

1 Wis.—^Klatt V. Guaranteed Bond Co', 
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apph’ to isolated or single transactions by the owner 
or other designated persons, not made in the course 
of repeated and successive transactions of a like 
character,but beyond this, it is not required that 
there shall be a specific number of sales to consti¬ 
tute a violation of the statute.^5 Under other stat¬ 
utes, however, even a single transaction, if it con¬ 
stitutes the sale of a security, is within the stat- 
ute.^^ 

Public sale or offer. Some statutory provisions 


apply only where the sale is made by advertising 
the securities or by circulars or prospectus or some 
other form of public ofiFering,^'? and not where the 
sale is made privately.^s It has been held that the 
question whether or not securities were issued, sold, 
or offered for sale to the public or for the pur¬ 
pose of being offered for sale to the public must 
be determined from the particular facts in each 
case,S9 Under other statutes, it is not necessary 
that the paper be issued or sold to the public in 


250 N-W. 825, 213 Wis. 12, follow¬ 
ed in Cramer v. Guaranteed Bond 
Co., 250 N.W. 831, 213 "Wis. 28. 
importiuiiiiir 

Investment banker’s importuning 
customer to buy option privilege to 
subscribe for stock was “solicitation 
of sale of security” under Blue 6ky 
X^^.__L.ink, Fetter & Co. v. Pollie, 
217 N.W. 60, 241 Mich. 356. 
zr^otiatiou with underwriter 
The provision of the Federal Se¬ 
curities Act that “sell” shall not in¬ 
clude preliminary negotiations or 
agreements between issuer of securi¬ 
ties and any underwriter says in ef¬ 
fect that it does include and apply to 
such negotiations between issuer and 
persons who are not underwriters, 
such as subscribers to or casual ] 
readers of publication in which offer j 
to sell securities is made.—Securities 
and Exchange Commission v. Star-j 
mont, D.C.Wash., 31 F.Supp. 264. 

84. Ky.—Smith v. Crawford, 15 S.W. 

2d 249. 228 Ky. 420. 

Mich.—Eichbauer v. U. S. Fidelity & 
Guaranty Co., 270 N.W. 829, 278 
Micb. 674—O-So-White Products 
Co. V. Richards Mfg. Co., 213 N.W. 
S66, 238 Mich. 443. 

Or.—State v. Gerritson, 265 P. 422, 
124 Or. 525. 

Pa.— Commonwealth v. Summons, 41 
A.2d 697, 157 Pa Super. 95—Com¬ 
monwealth V. Johnson, 89 Pa. Su¬ 
per. 439. 

Wis.—Union Indemnity Co. v. Rail¬ 
road Commission, 205 N.W- 492, 187 
W^is. 528. 

N C.J. p 277 note 40. 

Sales by owner generally see supra 
§ 74. 

scatter of law 

However, not every single sale of 
stock by corporation will, as matter 
of law, constitute single isolated 
transaction so as to be exempt from 
Securities Law.—^McWhirter v. 
Holmes, 176 S.E. 153, 49 Ga.App. 536. 
Terms defined 

Within the meaning of such pro¬ 
visions an “isolated” sale means one 
standing alone, disconnected from 
any other, and “repeated and succes¬ 
sive” mean transactions undertaken 
and performed one after the other; 
hence, where there are several sales 
of securities, made one after the 


other within a period of such reason¬ 
able time as to indicate that one 
general purpose actuates the vendor 
and that the sales promote the same 
aim and are not so detached and 
separated as to form no part of a 
single plan, such sales are “repeated 
and successive” transactions. 

Mass.—^Kneeland v. Emerton, 183 N. 

E. 155, 280 Mass. 371, 87 A.L.R. 1. 
Minn.—State v, Swenson, 215 N.W. 

177, 172 Minn. 277. 54 A.L.R. 490. 

PsL—Commonwealth v. Summons, 41 
A.2d 697. 157 PASuper. 95. 

S.D.—Ersted v. Hobart Howry Co., 
299 N.W. 66, 68 S.I>. 111. 
Determining satnre of traasactlosi 
The question whether sales of 
stock by an owner are isolated or re¬ 
peated and successive transactions 
within provision of Securities Act 
depends on facts of each case in light 
of purposes of the act.—Common¬ 
wealth V. Summons, 41 A.2d 697, 157 
PASuper. 95. 

85. Minn.—State v. Gopher Tire & 
Rubber Co., 177 N.W. 937, 146 
Minm 52. 

88. U.S.—^New Mexico Potash & 
Chemical Co. v. Independent Pot¬ 
ash & Chemical Co.. C.C.A.N.M.. 115 
P.2d 544—CecU B. De Mille Produc- i 
tions V. Woolery, C.C.A.Cal., 61 F. 
2d 45. 

87- AIa—G illespie v. Long. 101 So. i 
651, 212 AIa 34—^Robertson v. 

Business Boosters* Country Club, 
9S So. 272, 210 AIa 460. 

Cal.—^Ex parte Leach, 12 P.2d 3, 215 
Cal. 536, appeal dismissed Leach 
V. People of State of CalifomiA 
53 S.Ct. 313, 287 U.S. 579, 77 L.Ed. 
508. 

H.T.—People v. Ruthven, 288 N.T.S. 

631, 160 Misc. 1L2. 

37 C.J. p 276 note 38. 

An offexlng may be pnhllo, even 
though confined to stockholders of 
the offering company.—Merger Mines 
Corporation v. Grismer, C.C.A.Wash., 
137 P.2d 335, certiorari denied 64 S. 
Ct. 261, 320 U.S. 794, 88 L.Ed. 478— 
Securities and Exchange Commission 
V. Sunbeam Gold Mines Co., C.C«A- 
Wash., 35 F.2d 699. 

Mectivoness of advertisement 
Public offerings in newspaper with¬ 
out permit, of shares of stock, fol¬ 
lowed by personal solicitation, were 
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held illegal, without a showing that 
the actual sales were influenced by 
such advertisements.—^Robertson v. 
Business Boosters* Country Club, 103 
So. 576, 212 AlA 621. 

Manner of advertising 

The legislature, in prohibiting ad¬ 
vertising in Blue Sky Law, did not 
intend that advertising should he 
done in any particular way, nor sole¬ 
ly in a newspaper or periodical of a 
general or local circulation or by 
handbills or placards; and the print¬ 
ing and wide circulation of prospec¬ 
tus inviting public to subscribe for 
stock, numerous letters written and 
sent for same purpose, and personal 
display and distribution of literature 
for same purpose were “advertising.** 
—People V. Montague, 274 N.W. 347, 
280 Mich. 610. 

Strict coxmtractioji 

The provision of the Securities Act 
making an exception of transactions 
not involving any public offering to 
provision for registration and disclo¬ 
sure of information &s to securities 
to be offered must be strictly con¬ 
strued against the claimant of its 
benefit.—Securities and Exchange 
Commission v. Sunbeam Gold Mines 
Co., C.C.A.Wash.. 95 F.2d 699. 

88. Ala.—Gillespie v. Long, 101 So. 
651, 212 AlA 34. 

37 C.J. p 276 note 39. 

89. Cal.—^Ex parte Leach, 12 P.2d 
3, 215 Cal. 536, appeal dismissed 
Leach v. People of State of Cali¬ 
fornia, 53 S.Ct. 313, 287 U.S. 579, 
77 L.Ed. 508. 

Mich.—^People v. Montague, 274 N.W. 

347, 280 Mich. 610. 

Burden, of proof 

A person claiming to be within 
terms of exception of transactions 
not involving public offering to pro¬ 
vision of Securities Act requiring 
registration and disclosure of infor¬ 
mation as to security to be offered 
has burden to prove that he belongs 
to the excepted class.—Securities and 
Exchange Commission v. Sunbeam 
Gold Mines Co., C.C.A.Wash., 95 F.2d 
699. 

Seld public offer or sale 

(1) Sale of mortgage notes by 
loan company which were issued by 
mortgage corporation, both being 
controlled by defendant, constituted 
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order to constitute a transaction within the stat¬ 
ute.^ ^ 

Transactions outside state. A Blue Sky Law 
cannot be given extraterritorial effect so as to ap¬ 
ply to a sale of securities consummated in another 
state but a statute directed against negotiation 
or solicitation will apply to negotiations within the 
state, even though the sale is not consummated 

therein.^2 

§ 77. Effect of Violation of Law in General 

a. In general 


b. Remedies 

c. Persons liable 

d. Defenses 

e. Actions 

a. In G-eneral 

In some jurisdictions transactions In violation of the 
Blue Sky Laws are deemed void, but in others they are 
deemed merely voidable; likewise, In some jurisdictions 
such contracts may be affirmed or ratified, but in others 
they are held incapable of ratification or validation. 

The consequences of violating the Blue Sky Laws 
in the sale of stocks or securities depend on terms 


an offer to the public by the maker 
and issuer within the Blue Sky Law. 
—People V. Leach. 290 P. 131, 106 
Cal.App, 442. dismissed Leach v. 
People of State of California. 51 S. 
CL 646. 2S3 U.S. 808. 75 L.Ed. 1427. 

(2) Certificates transferring undi¬ 
vided fractional interests under trust 
were sold to the ‘‘public,” within 
Corporate Securities Act, where sales 
were made pursuant to general plan 
to dispose of substantial portion of 
beneficial interest in trust to raising 
capital for subdivision venture.— 
Mary Pickford Co. v. Bayly Bros., 86 
P.2d 102, 12 Cal.2d 501. 

(3) An “open-end” voting trust 
agreement for the issuance of voting 
trust certificates in exchange for the 
stock of a corporation having an au¬ 
thorized capitalization of five million 
shares thereof, of which about eight 
hundred thousand shares were out¬ 
standing among three thousand five 
hundred holders, contemplated the is¬ 
suance of “securities” in connection 
with a “public offering” within the 
Federal Securities Act.—Corporation 
Trust Co. V. Logan, D-C.Del., 62 F. 
Supp. 999. 

sale held not public 

President’s sales of corporation’s 
stock without public advertising or 
general offering, to five stockholders 
to aid pending litigation, were not 
“sales to the public,” within statute 
making it unlawful to make sales to 
public without filing dealer’s state¬ 
ment.—^People V. Ruthven, 288 N.T.S. 
631, 160 Misc. 112. 

90. U.S.—Cecil B. De Mille Produc¬ 
tions V. Woolery, C.C.A.Cal., 61 F. 
2d 45. 

Cal.—^Domestic & Foreign Petroleum 
Co. V. Long, 51 P.2d 73, 4 Cal.2d 
547. 

Where fraud involved 
Under statute, investigation and 
prosecution follow fraud or fraudu¬ 
lent practices involved in sale of se¬ 
curities, whether or not sales were 
made to the public.—^People v. Ruth¬ 
ven. 2SS X.T.S. 631, 160 Misc. 112. 

91. U.S.—In re Motor Products Mfg. 
Corporation. C.C.A.Cal., 90 F.2d 8, 
certiorari denied Moore v. Johns, 


58 S.Ct. 13. 302 U.S. 695. 82 L.Ed. 
536—^Brocalsa Chemical Co. v. 
Langsenkamp, C.C.A.Oh'io, 32 F.2d 
725. 

Cal.—Jones v. Re-Mine Oil Co.. 119 P. 

2d 219, 47 Cal App.2d SS2. 

Utah.—U. S. Bond & Finance Corpo¬ 
ration V, National Building & Loan 
Ass’n of America, 17 P.2d 238, 80 
Utah 62. 

Va.—Coral Gables Corporation v. 
Clay, 149 S.E. 519, 153 Va. 554. 

Where sale made 

(1) The determination of whether 
a sale of securities was made in one 
state or another depends on the cir¬ 
cumstances of the particular case. 

U.S.—Brocalsa Chemical Co. v. Lang¬ 
senkamp, C.C.A.Ohio, 32 P.2d 725. 

Cal.—Robbins v. Pacific Eastern Cor¬ 
poration. 65 P.2d 42, 8 Cal.2d 241. 
Del.—Mau v. Montana Pac. Oil Co., 
141 A. 828, 16 Del.Ch. 114. 

Ey.—First State Bank of Pineville 

V. Wilson, 55 S.W.2d 657, 246 Ky. 
635. 

I Mass,—Commissioner of Banks v. 

Chase Securities Corporation, 10 
I N.E.2d 472, 298 Mass. 285, appeal 
j dismissed Chase Securities Corpo¬ 
ration v. Husband, 58 S-Ct. 476, 302 
U.S. 660, 82 L.Ed. 510. 

Wis.—In re Suckow's Estate, 212 N. 

W. 280, 192 Wis. 124. 

(2) Where, in a sale of securities, 
the solicitation of orders, the agree¬ 
ment to purchase, and the delivery 
of the securities all take place in 
the same state, the sale will be 
deemed to have been made in that 
state, even though the orders are 
confirmed in another state.—Stern v. 
National City Co., D.C.Minn., 25 F. 
Supp. 948, affirmed, C.C.A., City Co. 
of New York v. Stem, 110 F.2d 
601, reversed on other grounds 61 
S.Ct. 823, 312 U.S. 666, 85 L.Ed. 
1110, mandate conformed to, C.C.A., 
142 F.2d 449—Bartlett v. Doherty, D. 
C.N.H., 10 F.Supp. 465, modified on 
other grounds, C.C.A., Doherty v. 
Bartlett, 81 P.2d 920, rehearing de¬ 
nied S3 F.2d 259, certiorari denied 
Doherty v. Knowlton, 56 S.Ct. 941, 
298 U.S. 676, 80 L.Ed. 1398, end 
Doherty v. Tremblay, 56 S.CL 241, 
298 U.S. 676, 80 L.Ed. 1398. 
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(3) Where option in foreign cor¬ 
poration’s name was executed by cor¬ 
porate officers in foreign state, but 
negotiations took place in state, sale 
of stock without permit was void. 
—Poliak V. Staunton, 293 P. 26 210 
Cal. 656. 

(4) In action by corporation to re¬ 
cover on stock subscription in a cor¬ 
poration to be organized under the 
laws of one state, which subscription 
contract was executed in another 
state, transaction was controlled by 
law of state in which contract was 
executed.—Carolina Palisades v. 

I Manly, 16 N.B.2d 886, 214 Ind. 565. 

I Stock issued iu another state 

(1) Although corporation's stock 
was Issued in another state, sales 
thereof within commonwealth are 
subject to reasonable regulation for 
protection of public against fraud.— 
Commissioner of Banks v. Chase 
Securities Corporation, 10 N.E^d 
472, 298 Mass. 285, appeal dismissed 
Chase Securities Corporation v. Hus¬ 
band, 58 S.Ct 476, 302 U.S. 660, 82 
L.Ed. 510. 

(2) Where, at meeting in state, di¬ 
rectors of foreign corporation au¬ 
thorized generally issuance of corpo¬ 
rate shares, one who bought, through 
broker, shares issued in a third 
state by other persons pursuant to 
directors’ authority, could not hold 
directors liable on ground that shares 
were issued in state in which direc¬ 
tors’ meeting was held without per¬ 
mit of commissioner of corporations. 
—Blythe V. Doheny, C.C.A.CaL, 73 
P.2d 799. 

<3) Holders of stock in Maine cor¬ 
poration issued to transferors in 
Maine and transferred in California 
were subject to stockholders’ liabil¬ 
ity, notwithstanding transfer in Cal¬ 
ifornia was made without permit 
from commissioner of corporations, 
since the California statute requires 
a permit only in the case of stock 
originally issued in the state.— 
Rhoades v. Townsend, 33 P.2d 860, 
139 CaLApp. 121. 

92. Mich-—^People v. Augustine, 204 

N.W. 747, 232 Mich. 29. 
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of the statute and the particular violation in- 
volved.93 In a number of jurisdictions, in some 
of which the statutes expressly so provide, a sale 
or a contract relating to the sale of stocks or se¬ 
curities in violation of the Blue Sky Law is void^^ 
or unenforceable.95 It has also been held that, 
where a stock or security is issued in violation of 
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the statute, the stock or security’' itself is void;^® 
but it has been pointed out that this rule is for 
the benefit of the purchaser, and that the corpora¬ 
tion which has violated the statute in issuing the se¬ 
curities may not set up its own wrong so as to 
defeat the rights of innocent purchasers in such se- 
curities.97 As a corollary to the foregoing rules. 


93. X.T.—People v. Ruocco, 242 X 
T.S. 41. 137 Misc. 400. 

94 , u s. —In re Globe Drug Co , C.C. 
A.Cal., 104 P.2d 114—^Hertz Drivur- 
self Stations v. Ritter, C.C.A.Cal., 
91 F.2d 539—Cecil B. De Mille Pro¬ 
ductions V. Woolery, C.C.A.Cal., 61 
F.2d 45. 

—Fidelity Building & Loan 
Ass*n V. Cox, 84 P.2d 70. 52 Ariz. 
514—United Bank & Trust Co. v. 
Joyner. 11 P.5d 829, 40 Ariz. 229 
—Reilly V. Clyne, 234 P. 35, 27 
Ariz. 432, 40 A.L.R. 1005. 

Ark.—City Nat. Bank v. De Baum, 
265 S.W. 648. 166 Ark. 18. 

Cal.—Gillis V. Pan American Western 
Petroleum Co., 44 P.2d 311, 3 Cal. 
2d 249—Miller v. California Roof¬ 
ing Co.. 130 P.2d 740, 55 Cal.App. 
2d 136—Smith v. Randall, 124 P.2d 
334, 51 Cal.App.2d 195—^Wread v. 
Coffey-Murray, Inc., 110 P.2d 123, 
42 Cal.App. 2d 783—Los Angeles 
Transfer Co. v. Ritz Carlton Hotel 
Co. of Hollsrwood, 46 P.2d 186, 7 
Cal.App.2d 154—California Western 
Holding Co. v. Merrill, 46 P.2d 175, 
7 Cal.App.2d 131—McClory v. 
Dodge, 4 P.2d 223, 117 Cal.App. 148 
—Black V. Solano Co., 299 P. 843, 
114 Cal.App. 170—^Boss v. Silent 
Drama Syndicate, 255 P. 225, 82 
Cal..4pp. 109—Castle v. Acme Ice 
Cream Co., 281 P. 396, 101 Cal.App. 
94. 

Miss.—^Dixie Rubber Co. v. Catoe, 110 
So. 670. 145 Miss. 342. 

Or.—Downs v. National Share Cor¬ 
poration. 55 P.2d 27, 152 Or. 546— 
Moe V, Coe, 263 P. 925, 124 Or. 436 
—^Pennicard v. Coe, 263 P. 920, 124 
Or. 423. 

Tenn.—Biddle v. Smith, 256 S.W. 453, 
148 Tenn. 489. 

Tex.—^Lewis v. Davis, Civ.App., 195 
S.W.2d 771. reversed on other 
grounds, Sup., 199 S.W.2d 146—- 
Flournoy v. Gallagher, Civ.App., 
189 S.W.2d 108. 

Utah.—Buttrey v. Guaranteed Secur¬ 
ities Co., 300 P. 1040, 78 Utah 39. 

37 C J. p 277 notes 43, 44. 

Constructive fraud 
A sale of securities in violation of 
the Corporate Securities Act consti¬ 
tutes constructive fraud.—McFaul v. 
Deck, 86 P.2d 890, 30 Cal.App.2d 424. 
Where penalty imposed 
Generally, where a penalty is im¬ 
posed on one of parties participating 
In bargains or sales of stocks in vio¬ 
lation of Blue Sky Law. the transac¬ 


tion is void.—^Doherty v. Bartlett, C- 
C.A.N.H., 81 F.2d 920. rehearing de¬ 
nied, C.C.A., Doherty v. Bartlett. S3 
F.2d 259, certiorari denied Doherty 
V. Knowlton. 56 S.Ct 941. 29S U.S. 
676, SO L.Ed. 139S and Doherty v. 
Tremblay, 56 S.Ct. 941, 298 U.S. 676, 
SO L,Ed. 1398. 

Executory contract for sale of 
stock to employee without compli¬ 
ance with statute is void.—Reno v. 
American Ice Mach. Co., 237 P. 784, 
72 Cal.App. 409. 

Bmplosrment contract 

(1) Contract employing unlicensed 
salesmen to sell corporate stock is 
void and not validated by subsequent 
procurement of license.—Branden¬ 
burg V. Miley Petroleum Exploration 
Co., D-G.CaL, 16 F.2d 933. 

(2) If contract to purchase and 
sell corporation's securities was void, 
employee could not recover for serv¬ 
ices rendered in selling securities 
xmder contract.—^Texas Bldg. & 
Mortg. Co. V. Schiller, Tex.Civ.App., 
128 S.W.2d 1213. 

Unregistered holding company 

Contract whereby unregistered 
holding company purchased from its 
subsidiary debentures of service 
company violated provision of Public 
Utility Act forbidding unregistered 
holding companies from acquiring 
any security of their subsidiaries, 
and was void.—Weinberger v. Se- 
menenko, 36 N.T.S.2d 396. 

195. Ariz,—Reilly v. Clyne, 234 P. I 
i 35, 27 Ariz. 432, 40 A.L.R. 1005. 

Tex—^Kadane v. Clark, 143 S.W.2d: 
197, 135 Tex, 496—^Hults v. Fow¬ 
ler, Civ.App., 148 S.W.2d 249, re¬ 
versed on other grounds Fowler 
V. Hults, 161 S.W.2d 478. 138 Tex. 
636. 

VT.Va.—Superior Producing & Refin¬ 
ing Co. V, Handlan, Hearne & Co., 
131 S.E. 857, 100 W.Va. 547. 

Where contract merely voidable 
Where a statute makes the con¬ 
tract voidable at the buyer's election 
and gives him the right to recover 
his pajmients, even if the buyer does 
not exercise such right the seller 
does not have the right to enforce 
the contract or recover anything 
thereunder. 

Ala,—Gill Printing Co. v. Goodman. 

13$ So. 250, 224 Ala. 97. 

Ga.—Tomberlin v. Waycross Com¬ 
mercial Hotel Co., 152 S.E. 300, 
41 Ga.App. 77, rehearing denied 
160 S.E, 92, 173 Ga. 224, 
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STote and secnrity therefor 

Where note given for stock sold in 
violation of Blue Sky Law was unen¬ 
forceable, note, mortgage, and assign¬ 
ment thereof given as security for 
origmal note were also unenforcea¬ 
ble between corporation not an inno¬ 
cent purchaser, and parties to as¬ 
signment, mortgage, and note.—^In- 
termountain Title Guaranty Co. v. 
Egbert. 16 P.2d 390, 52 Idaho 402. 

95. Cal.—Hollywood State Bank v. 
Wilde, 160 P.2d 846, 70 CaXApp, 
2d 103—^Barney v. First Nat. Bank, 
App., 90 P.2d 584—Boteler v. Con¬ 
way, 72 P.2d 208, 23 Cal.App.2d 35 
—Reno V. American Ice Mach. 
Co., 237 P. 784, 72 Cal.App. 409. 
Purchaser acquires no rights under 
a security void because issued with¬ 
out the required permit.—Schneirow 
V. Las Vegas Land & Building Co., 
13 P.2d 529, 124 Cal.App. TlS—Black 
V. Solano Co.. 299 P. 843, 114 CaLApp. 
170. 

Compliance with law of domicile 
Delaware corporation's stock, if is¬ 
sued in California in accordance with 
Delaware law but without complying 
with California statute, was not void. 
—Mau V. Montana Pac. Oil Co., 141 
A. 828, 16 DehCh. 114. 

[ Stock given in exchange for stock 
issued without compliance with the 
Blue Sky I^w is not void, since the 
statute assumes only to render the 
stock Illegally issued void.—Mau v. 
Montana Pac. Oil Co., supra. 
liTegotiability 

Contracts for sale of chinchillas to 
be kept on seller's ranches for sale of 
offspring for profit, which would be 
shared in by buyers, were nonne- 
gotiable, and assignee took contracts 
subject to defense of violation of 
state and federal securities acts.— 
Hollywood State Bank v. Wilde, 160 
P.2d 846, 70 Cal.App.2d 103. 

97. Cal.—Domestic & Foreign Pe¬ 
troleum Co. V. Long, 51 P.2d 73, 
4 Cal.2d 547—Western Oil & Refin¬ 
ing Co. V. Venago Oil Corporation, 
24 P.2d 971, 218 Cal. 733. 88 A.L.R. 
1271, followed in 24 P.2d 977. 218 
Cal. 784—Security-First Nat. Bank 
V. J. G. Ruddle Properties, 23 P.2d 
1016, 218 Cal. 435—^Julian v. 

Schwartz, 60 P.2d 887, 16 CahApp. 
2d 310, transferred, see 40 P.2d 
818. 2 Cal.2d 280—Kehrleia v. 

Builders' Mortg. Co.. 22 P.2d 242, 
131 Cal.App. 714. 

Ohio.—Cleveland Printing Ink Co. v. 
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it has been held that, where a permit to sell or is¬ 
sue stock under certain conditions or in a speci¬ 
fied manner has been obtained, if stock is sold or 
issued not in conformity with the permit, the sale 
or issuance, as well as the stock sold or issued, is 


void.^S 

In other jurisdictions, sales of stocks or securi¬ 
ties in violation of the Blue Sky Laws are general¬ 
ly held to be merely voidable^^ at the election of 
the buyer,l at least where the contract has been 


Phipps, 164 X.E. 641. 30 Ohio App. 
161. 

Assignee of mortgage 

Fact that mortgage executed by 
corporation allegedly constituted “se- 
curuy” within statute forbidding 
sales thereof without permit would 
constitute no defense against an in¬ 
nocent assignees’ foreclosure action. 
—Eberhard v. Pacific Southwest Loan 
& Mortgage Corporation. 9 P.2d 302, 
215 Cal. 226. 

Assignee of certificates 

Fact that certificates representing 
royalty interest in oil well were sold 
by corporation without permit did 
not preclude assignees of certificates 
from recovering amount thereof from 
individual who acquired assets of 
corporation, permitted forfeiture of 
sublease made to corporation, and 
operated well through dummy, under 
a new sublease.—^Holmes v. Hatch, 
SO P.2d 70, 11 CaL2d 376. 

Assignee as creditor 

Although corporation's assignment 
of oil “royalty interest'* as security 
for loan made in good faith was void 
because made without permit, as¬ 
signee was entitled to recognition as 
general creditor of corporation in re¬ 
ceivership.—Cecil B. De Mille Pro¬ 
ductions V. Woolery, CC.A-Cal., €1 
P.2d 45. 

j 

98. Cal.—^Regan v. Albin, 26 P.2d 
475, 219 Cal. 357—Mannion v. BaJd- 
win. 20 P.2d 678, 217 Cal. 600— 
Kahle v. Stephens, 4 P.2d 145, 214 
Cal. 89—Gridley v. Tilson, 262 P. 
322. 202 Cal. 748—^Lebal Co. of 
America v. Mastrup, 124 P.2d 348. 
51 Cal.App.2d 232—Blank v. Olco- 
vich Shoe Corporation. 67 P.2d 
376, 20 Cal,App.2d 456—^Munton v. 
Bekins, 49 P.2d 338, 9 Cal.App.2d 
228—Ellingrton v. Pacific Coast 
Pulp & Paper Corporation, 28 P* 
2d 404, 135 Cal.App. 703—Pecht V. 
Colby Management Corporation, 20 
P.2d 768, 131 Cal.App. 2—^Herkner 
V. Rubin, 14 P.2d 1043, 126 Cal. 
App. 677 — Olds V. Simmons. 11 P. 
2d 36. 123 CaLApp. 275—Klombies 
v. Weeks Poultry Community, g P, 
2d 940. 121 Cal.App. 175—Commer¬ 
cial Bldg. Co. V. Summers. 3 P.2d 
1023. 117 Cal.App. 428—Commercial 
Bldg. Co. V. Levy. 290 P. 1048, 108 
Cal App. 54—Castle v. Acme Ice 
Cream Co., 281 P. 396. 101 CaLApp. 
94—Otten v. Riesener Chocolate 
Co., 254 P. 942, 82 CaLApp. 83— 
Live Oak Cemetery Ass’n v. Adam¬ 
son, 2SS P. 29, 106 Cal.App., Supp, 
783, 


Advertising contract 

A stipulation in a permit to sell 
stock, issued to corporation, allow¬ 
ing the expenditure not to exceed a 
specified per cent in effecting the 
sale of the stock, did not invalidate 
a contract for advertising entered 
into between the corporation’s fiscal 
agent and a newspaper on the theory 
that the contract called for an ex¬ 
penditure exceeding m amount the 
percentage allowed by the permit — 
The Daily Telegram v. Ocean View 
Oil Co.. 224 P. 10G6, 65 CaLApp. 608. 
Effect of transfer of stock 

(1) Transfer of corporate stock, 
invalid because issued in violation of 
terms of permit, did not operate as 
equitable assignment of interest in, 
or claim against, corporation.—Beck¬ 
er V. Stineman, 2 P.2d 444, 116 CaL 
App. 740. 

(2) Where corporate stock was 
void as issued in violation of permit, 
corporation could not recover full 
price of stock from subscribers, not¬ 
withstanding assignment.—C oast 
Amusements v. Btineman, 2 P.2d 447, 
115 CaLApp. 746. 

(3) Transferees of stock originally 
I issued contrary to corporation com- 

I missioner’s permit were not estopped 
j to deny ownership of stock, as 
against contention that in legal effect 
commissioner's orders permitting 
transfers validated void issues, or¬ 
ders being expressly limited to trans¬ 
fers of stock issued, and not purport¬ 
ing to authorize original issues.— 
Central Const. Co, v. Stansbury Con¬ 
tracting Co., 40 P.2d 85.2. 4 Cal.App. 
2d 413, 

PailUTe to obt^SL consent 

VTiere permit prohibited sale of 
stock without commissioner's con¬ 
sent, sale of such stock without pro¬ 
curing commissioner’s consent was 
void.—^Duntley v. Kagarise, 62 P.2d 
560. 10 CaLApp.2d 394. 
improper sale by escrow holder 

If escrow holder, as property own¬ 
ers’ agent and with consent of cor¬ 
poration commissioner, held notes se¬ 
cured by trust deed, fact that escrow 
holder violated instructions hy sell¬ 
ing notes to public did not affect 
validity of notes and security in 
hsunds of innocent purchasers.— 
Braunstein v. Title Guarantee & 
Trust Co.. 17 P.2d 104, 216 Cal. 780. 
Statutory use of term ‘^voidable” 

The main purpose of the statute 
providing that every security not is¬ 
sued in substantial conformity with 
the authorization of the commission- 
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er of corporations shall he voidable 
at election of the holder, was to 
prevent the issuance and sale of 
spurious documents purporting to be 
securities, and word “voidable" which 
was inadvertently used for “void” 
was not intended as a repeal or mod¬ 
ification of the common law rule or 
statutory provisions, that a purport¬ 
ed agreement in direct violation of 
terms of the express prohibitions 

contained in a statute is void._ 

Wread v. Coffey-Murray, Inc., 110 P 
2d 123, 42 Cal.App.2d 783. 

Stock valid and sale invalid 
l\Tiere stock to be issued hy a 
corporation was sold and paid for 
before its issuance and before the 
corporation had obtained the requi¬ 
site permit, but such permit was ob¬ 
tained before the stock was issued to 
the purchaser and the issuance was 
strictly in accordance with the per¬ 
mit, the shares of stock were not 
void but the sale was illegal.—^Miller 
V. California Roofing Co., 130 P.2d 
740, 55 CaLApp. 2d 136. 

99. U.S.—^New Mexico Potash & 
Chemical Co. v. Independent Pot¬ 
ash & Chemical Co.. C.CJLN,M., 
115 P.2d 544. 

j Kan.—Groves v. Home Royalty Ass’n 
I of Oklahoma, 68 P.2d 19, 145 Kan. 
752. 

1- U.S.—Setchell v. Moore, C.C.A 
Kan., 89 P.2d 236—^Associated 
Mfrs. Corporation of America v. 
De Jong, C.C.A.Iowa, 64 F..2d 64. 
Ala.—Gill Printing Co. v. Goodman, 
139 So. 250, 224 Ala. 97. 

Ga.—^Flournoy v. Highlands Hotel 
Co., 153 S.E. 26. 170 Ga. 467, an¬ 
swers to certified questions con¬ 
formed to 153 S.E. 447, 41 Ga.App. 
514—^Felton v. Highlands Hotel 
Co., 141 S.E. 793, 165 Ga. 598, 57 
A.L.R. 987—Cooper v. Southern 
Discount Co., 6 S.E.2d 799, 61 Ga. 
App. 581—^McWhirter v. Holmes, 
176 S.E. 153, 49 Ga.App. 536. 

Ill.—Glen V. Dodson, 180 N.B. 393, 
347 UL 473—Pelham v. Hopper, 23 
N.E.2d 389, 302 IlIA.pp. 51. 

Ky.—^Pirst State Bank of PinevUle v. 
Wilson, 65 S.W.2d 657, 246 Ky. 
635. 

Mich,—<Jraig v. Wright, 260 N.W. 
148, 271 Mich. 166—Barth r. Klic- 
pera> 227 IST.W. 757, 248 Mich. 460. 
Okl.—^Dunham v. Chemical Bank & 
Trust Co., 71 P.2d 468, 180 Okl. 537. 
Wis.—^Restlawn Memorial Park Ass’n 
V. Solle, 289 N.W. 615, 233 Wia 
425—Good V. Starker, 257 H.W. 299, 
216 Wis. 253, followed in Good v. 
Blaschka, -267 N.W, 802, 216 Wis, 
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fully executed.2 a number of cases, without con¬ 
sidering whether such contracts are void or mere¬ 
ly voidable, have held them to be invalid.^ Where 
the duty of registering an agent and paying the fee 
is on the corporation for whom he acts and the 
corporation omits to do so, if the corporation ac¬ 
cepts the benefits of a sale made by him, it can¬ 
not have such sale declared illegal, as a matter of 
law> 

Under still other statutes, the failure to comply 
with requirements of the statute has been held not 


to render the contract void^ or even voidable.^ 

A contract in violation of the Federal Security 
Act will not be enforced where it is calculated to 
damage the investing public;*^ but it has been held 
that each case must be judged on its own facts 
to determine whether the contract is calculated to 
have such effect.® Thus, it has been held that, un¬ 
der the federal statutes, a contract for the sale of 
security is not void or unenforceable for mere want 
of registry, where the contract is otherwise legal 
and fair on its face, and the purpose of the statute 


260—Waisbren v. Blink, 242 N.W.' 
169, 207 Wis. 619. 

As against solicitor 

Investment bankers, having solicit¬ 
ed sale of unapproved security, could 
not, in action against purchaser for 
advances made in buying stock, avoid 
effect of Blue Sky Law and prevent 
rescission, on theory that they acted 
as agents for purchaser.—^Link, Fet¬ 
ter Co. V. Pollie, 217 ISr.W. 60, 241 
Mich. 356. 

Prior to amendment the statute in 
Illinois made such contracts void, 
not merely voidable.—Caldwell v. 
Code, 158 N-E. 159, 326 Ill. 502— 
Morrison v. Farmers* Elevator Co., 
150 N.E. 330, 319 Ill. 372—Stewart v. 
Brady, 133 N.E. 310, 300 Ill. 425— 
Trakas v. Cokins, 224 Ill.App. 327— 
Kinross v. Cooper, 224 Ill.App. 111. 

In Kansas 

(1) The text rule is followed.— | 
Brown Memorial Foundation v. Bohr- 
er, 103 F.2d 814, 152 Kan. 291—^Hoff¬ 
man V. Home Royalty Ass’n, 69 P. 
2d 741, 146 Kan. 279—Sauberli v. 
Sledd, 55 F.2d 415, 143 Kan. 350— 
Westhusin v. Landowners Oil Ass’n, 
55 F.2d 406, 143 Kan. 404. 

(2) However, such a sale has been 
declared to be void.—Wiggington v. 
Mid-Continent Royalty Co., 288 P. 
749, 130 Kan. 785. 

(3) The provision in the 1929 Spec¬ 
ulative Securities Act making unlaw¬ 
ful sales of speculative securities 
voidable only, at purchaser’s election, 
was merely declaratory of existing 
law; hence, an unlawful sale of spec¬ 
ulative securities was not void, but 
voidable only, notwithstanding com¬ 
pletion of sale before effective date 
of the act—Weber v. Home Royalty 
Ass’n, 88 F.2d 1053, 149 Kan. 678— 
Terrill v. Hoyt, 87 F.2d 238, 149 Kan. 
51. 

In KassachXLSetts 

(1) It has been held that such a 
sale is void, in the sense of its be¬ 
ing a nullity.—^Bjieeland v. Emerton, 
183 N.E. 155, 280 Mass. 371, 87 A, 
L.R. 1. 

(2) Later cases, however, have re¬ 
ferred to such sales as being void 
"*at the instance” of the buyer, and, 
in holding that the buyer must take 


active steps to put himself in a posi¬ 
tion to treat the contract as void, 
have in effect placed themselves 
among the authorities holding such 
contracts voidable.—Commissioner of 
Banks v. Chase Securities Corpora¬ 
tion, 10 N.E.2d 472. 298 Mass. 285, ap¬ 
peal dismissed Chase Securities Cor¬ 
poration V. Husband, 58 S.Ct. 476, 
302 U.S. 660. 82 L.Ed. 510—Cummings 
V. Hotchkin Co., 197 N.E. 473, 292 
Mass. 78. 

(3) In reaching this position the 
court has stated that, at least in 
some situations involving the sale 
of securities, technical differences 
between void €Lnd voidable contracts 
should he ignored.—Cu mm ings v. 
Hotchkin Co., supra. 
jjL Minnesota 

(1) Such contracts have been held 
void. 

Xj.S.—City Co. of New York v. Stem, 
C.C.A.Minn.. 110 P.2d 601, reversed 
on other grounds 61 S.Ct. 823, 312 
U.S. 666, 85 L.Ed. 1110, mandate 
conformed to, C.CJL, 142 F.2d 449. 
Minn.—^Drees v. Minnesota Petroleum 
Co., 250 N.W. 563, 189 Minn. 608. 

(2) It has also been held that as 
to the purchaser such a contract is 
not void, but voidable.—^Edson v. 
O’Connell, 252 N.W. 217, 190 Minn. 
444. 

Xn trtah 

<1) Such contracts are voidable.— 
Harper v. Tri-State Motors, 58 P.2d 
18, 90 Utah 212, amended and rehear¬ 
ing denied 63 F.2d 1056, 90 Utah 226. 

(2) Under an earlier statute, how¬ 
ever, they were held void.—National 
Bank of the Republic v. Price, 234 P. 
’31, 65 Utah 57—Guaranty Mortg. 
Co. V. Wilcox, 218 P. 133. 62 Utah 
184. 

2, Ala.—Westenhaver v. Bunnavant, 
143 So. 823, 225 Ala. 400. 

Provisioii. as to instaUment contract 
Violation of the Massachusetts 
Blue Sky Law provision governing 
installment contracts renders the 
contract voidable while executory, 
but not after full performance.— 
Doherty v. McAuliffe, C.C.A.Mass., 74 
F.2d 800, certiorari denied McAuliffe 
V. Doherty, 55 S.Ct. 639. 294 U.S. 730. 
79 luEd. 1260. 


3. U.S.—Bartlett v. Doherty, D.C.N. 

H. , 8 F.Supp. 763- 

Cal.—^Barton v. El Encanto Apart¬ 
ments. 14 P.2d 501, 216 Cal. 600. 
Kan.—Moos v. Landowners’ Oil 

Ass'n, 15 P.2d 1073, 136 Kan. 424. 
Minn.—^3klarin v. Olson, 232 N.W. 523, 
181 Minn. S27—Vercellini v. U. S. 

I. Realty Co., 196 N.W. 672, 158 
Minn. 72. 

Or.—Salo V. Northern Savings & 
Loan Ass’n, 12 P.2d 765, 140 Or. 
351. 

4. Mich.—De Hoop v. Peninsular 
Life Ins. Co.. 159 N.W. 500, 193 
Mich. 3 SO. 

Sale in name of president 

If the sale is made by an tinli- 
: censed agent in the name of the cor- 
! poration’s president, who is licensed 
under this law, the sale is lawful.— 
De Hoop T. Peninsular Life Ins. Co., 
supra. 

5. Ohio.—Warren People’s Market 
Co. V. Corbett & Sons, 151 N.E. 61, 
114 Ohio St. 126—H. H. Miller In¬ 
dustries Co. V. Roman, 174 N.E, 
141, 37 Ohio App. 71. 

6. N.Y.—Sajor v. Ampol, Inc,, 9 N. 
E.2d 803, 275 N.Y. 125. 

Sale of stock 

A corporation’s failure to file state 
notice before offering its securities 
for sale, as required by statute, did 
not invalidate its contract of sale of 
stock,—Sajor v. Ampol, Inc., supra— 
Sheridan v. Weber, 299 N.Y.S. 726, 
252 App.Div. 398. 

Bmployment contract 

The failure of one employed to sell 
stock of company about to be incor¬ 
porated by employers to file notice, 
stating his name and address. In 
state department, pursuant to statute 
requiring dealer to file such notice 
before selling securities to public, 
did not render employment contract 
void, object of such act being to pro¬ 
tect public from stock frauds and 
swindlers, not to regulate contracts 
between principal and agent.—^Sheri¬ 
dan V. Weber, supra, 

7. U.S.—Judson v. Buckley, CCA-N. 
Y.. 130 F.2d 174. 

8. U.S.—Judson t. Buckley, «uprfc 
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would be thwarted rather than served by declaring 
the contract unenforceable.^ 

Violation of the statute may be raised only by 
parties properly interested in the matter, in a pro¬ 
ceeding involving rights growing out of the illegal 
transaction.tO The illegality of a portion of a 
contract for violating a Blue Sky Law vitiates the 


entire contract if it is indivisible.^^ If a transac¬ 
tion is invalid for violation of the statute, the par¬ 
ties may enter into a new agreement which, if 
otherwise valid, will not be affected by the inva¬ 
lidity of the first transaction.^^ effects of the 

violation of Blue Sky Laws on contracts involving 
the sale of securities do not attach to transactions 
which do not violate such laws.^S considering 


9- U.S.—^A. C. Frost & Co. v. Coeur 
D'Alene Mines Corporation, Idaho, 
61 S.Ct. 414, 312 US. 38, 85 L.Ed. 
500, conformed to 115 P,2d 92S, 63 
Idaho 20. 

la Cal.—Austin v. Hallmark Oil 
Co., 134 P.2d 777, 21 Cal.2d 718— 
Julian V. Schwartz, 60 P.2d 8S7, 16 
CaI.App.2d 310. transferred, see 40 
P.2d 81S. 2 Cal.2d 2S0—Wachner v. 
Richardson, 58 P.2d 714, 14 Cal. 
App.2d 422. 

Tenn.—^Wilder v. Williamson, 126 S. 

W.2d 341, 22 Tenn.App. 692. 

Tex.—Tweedie Footwear Corporation 
V. Fonville, Civ.App., 115 S.W.2d 
421, error refused. 

Corporate receivers and creditors 
were entitled to assert Invalidity of 
corporation's oil “royalty interest" 
assignment without permit as 
against assignee allegedly not in pari 
delicto.—Cecil B. De Mille Produc¬ 
tions V. Woolery, C.C.A,Cal., 61 F.2d 
45. 

j&xKX>a 2 ttiiig or conversion 

Illegality of a sale of stock by a 
corporation, under the Blue Sky Law, 
was no defense in suit against corpo¬ 
rate officer for accounting, or for 
conversion of funds received by him 
for the corporation from stock sold 
under contracts fully executed.— 
Robertson v. Business Boosters’ 
Country Club, 103 So. 576, 212 Ala. 
62L 

11. Cal.—First Nat. Bank v. Thomp¬ 
son, 298 P. SOS, 212 Cal. 388— 
Barney v. First Nat. Bank, App., 
90 P.2d 5S4—Klombies v. Weeks 
Poultry Community, 8 P.2d 940, 121 
Cal. App, 175—Tatter son v. Kehr- 
lein, 263 P. 285, SS Cal.App. 34, 
Mass.—Commissioner of Banks v. 
Chase Securities Corporation, 10 
N.E.2d 472, 298 Mass. 2S5, appeal 
dismissed Chase Securities Corpo¬ 
ration V. Husband, 58 S.Ct. 476, 
302 U.S. 660, 82 L.Ed. 510. 

Utah.—National Bank of the Repub¬ 
lic V. Price, 234 P. 231, 65 Utah 57. 
Illegality separable 
A note may be enforced, although 
growing out of a transaction involv¬ 
ing a violation of the Blue Sky Law, 
If it can be separated from the illegal 
transaction, and if in enforcing it 
plaintifC is not required to rely on the 
illegal transaction.—Ross v. Lincoln 
Savings & Loan Ass’n. 13 S.W.2d 600, 
178 Ark. 1134. 


12, Cal.—Jones v. Re-Mine Oil Co., 
119 P.2d 219. 47 Cal App.2d 832. 

13. U.S.—Morse v. Noyes, C.C.A. 
Mass., 86 F.2d 194—Doherty v. 
Bartlett C.C.A.N.H., 81 F.2d 920. 
mod’g, DC., Bartlett v. Doherty, 10 
F.Supp. 465, rehearing denied. C.C. 
A., Doherty v. Bartlett, S3 F.2d 259, 
certiorari denied Doherty v. Knowl- 
ton. 56 S.Ct. 941. 298 U.S. 676, 80 
L.Ed. 1398 and Doherty v. Tremb¬ 
lay. 56 set. 941, 298 U.S. 6*76, SO 
L Ed. 1398—Morse v. Noyes, D.C. 
Mass, 13 F.Supp. 39, affirmed, C.C. 
A.. 82 F.2d 194. 

Cal.—Morello v. Metzenbaum, 154 P. 
2d 670. 25 Cal.2d 494—Robbins v. 
Pacific Eastern Corporation, 65 P. 
2d 42. 8 Cal.2d 241—Lanktree v. 
Spring Mountain Acres, 2 P.2d 33S, 
213 Cal. 362—Dougherty v. Cross, 
151 P.2d 654. 65 €al.App.2d 687— 
Sargent v. Coppage, 117 P.2d 412, 
47 Cal,App.2d 122—Wread v. Cof- 
fey-Murray, Inc., 110 P.2d 123, 42 
Cal.App.2d 783—-Sims v. Crowley, 
67 P.2d 745, 20 CaLApp.2d 598— 
Christy v. Oakland Title Insurance 
& Guaranty Co., 22 P.2d 737, 132 
Cal. App. 31*5—Russell v. Ruff corn, 
22 P.2d 597, 132 Cal.App. 215. hear¬ 
ing denied. Sup., 23 P.2d 1014, 132 
Cal.App. 215—Sharp v. E. D. Leav¬ 
itt & Co., 295 P. 1082, 111 CaLApp. 
634—Alameda City Land Co. v. 
Mortimer, 267 P. 895, 92 Cal.App. 
113, followed in Alameda City Land 
Co, V. Woolsey, 267 P. 896, 92 Cal. 
App. 790, and Alameda City Land 
Co. V. Irving, 267 P. 896, 92 Cal. 
App. 791. 

Ill.—Oakley v. United Finance Cor¬ 
poration, 12 N.E.2d 208, 293 IIL 
App. 305. 

Ind,—Menten v. Churchman, 42 N.E. 
2d 426, 112 Ind.App. 309—Hill v. 
Campbell, 169 N.E. 865, 90 Ind.App. 
6S7—Bonham v, Finkle, 156 N.E. 
520, 86 Ind-App. 224. 

Kan.—Brollier v. Bankers' Mortg. Co. 
of Topeka, 20 P.2d 817, 137 Kan. 
298. 

Mass.—^Howell v. First of Boston In¬ 
ternational Corporation, 34 N.E.2d 
633, 309 Mass. 194—Bauer v. Bond 
& Goodwin, 188 N.E. 708, 285 Mass. 
117. 

Mich.—Regan v. Consolidated Bak¬ 
eries, 247 N.W. 171, 262 Mich. 249, 
affirmed 249 N.W. 32—RadlofE v. 
Ruggles Motor Truck Co., 201 N.W. 
200, 229 Mich. 139. 

Minn.—Isanti Inv. Co. v, Johnson's 
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Estate, 249 N.W. 670, 189 Minn. 
331. 

Mont.—Hodgkiss v. Northland Petro¬ 
leum Consol.. 67 P.2d 811, 104 Mont 
328. 

N.O.—^Durham Citizens’ Hotel Corpo¬ 
ration V. Dennis, 142 S.E. 578, 19-5 
N.C. 420. 

Tex.—Green v. Jackson, Civ.App., II 3 
S.W,2d 252, error dismissed. 
Preorganlzatioai violation 
Violations of foreign Blue Sky 
statute in connection with syndicate 
to obtain oil leases were immaterial 
on issue of validity of stock of cor¬ 
poration subsequently organized._ 

Mau V. Montana Pac. Oil Co., 141 A. 
828, 16 Del.Ch. 114. 

Farfeial failure of consideratioa 
The maker of notes could not avoid 
liability on the ground of illegality 
of consideration where the notes 
were given in payment of shares of 
preferred stock delivered at the time 
of execution of the notes and shares 
of common stock to be delivered 
whenever released from escrow by 
the corporation commissioner, sine** 
the fact that the common stock was 
never so released or delivered result¬ 
ed only in a partial failure of con¬ 
sideration and did not render the con¬ 
sideration illegal.—Swinney v. Legg, 
18 P,2d 970, 129 Cal.App. 478. 
a^oeu of money for purchase 

President of corporation in individ¬ 
ually lending money to enable bor¬ 
rowers to buy stock of corporation 
which had no license to sell stock did 
not aid in violating Blue Sky Law 
so as to taint note, since purchasers 
in purchasing stock did not violate 
such law, the only violation being on 
the part of the corporation.—^Edson 
V. O’Connell, 252 N.W. 217. 190 Minn. 
444. 

Sale through unlicensed person 
In a number of cases it has been 
held that a corporation fully com¬ 
plying with the law may recover on 
a contract for the sale of its stock, 
even though such sale was made by 
an unlicensed or unregistered agent. 
Mich.—^Wlckstrand v. Nelson, 263 N. 

W. 404, 273 Mich. 393. 

Tenn.—^McCallum v, Mclsaac, 21 S. 

W*2d 392, 1{>9 Tenn. Boo. » 

Utah.—Miller v. Stuart, 253 P. 900, 
69 Utah 250. 

Corporation’s rights against broker 
Corporation, obtaining reinstate¬ 
ment of permit to sell its stock after 
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whether a contract violates the Blue Sky Law, if 
the contract can be construed so as to make it 
lawful and operative, it has been held that it should 
not be held illegal merely because it was partly 
performed in an illegal mannenl*^ 

Validation^ ratification^ and estoppel. Contracts 
which are held to be voidable for violating the 
Blue Sky Laws may be affirmed or ratified,^5 so 
as to prevent the purchaser thereafter from avoid¬ 
ing the transaction 6 and this has been held true 
in a jurisdiction where such contracts are deemed 


void "at the instance^' of the purchaser.^^ It has 
been held that a purchaser of a security or a sub¬ 
scriber to stodc may be estopped by his conduct 
from asserting the illegality of the transaction as 
being in violation of the Blue Sky Law,^* but there 
is also authority to the contrary even as to con¬ 
tracts which are held merely voidable and, where 
the transaction is deemed absolutely void, it has 
been held that the doctrine of estoppel will not 
apply so as to prevent a party from asserting its 
invalidity,20 since such a transaction is incapable of 
ratification^! and, likewise, is incapable of valida- 


executing- contract authorizing anoth¬ 
er corporation, without broker*s per¬ 
mit, to sell such stock after issuing 
corporation obtained permit, could 
recover proceeds retained by latter 
corporation despite the illegality of 
the selling corporation’s sales, where 
the issuing corporation believed and 
relied on false representations of 
selling corporation’s officers that it 
was authorized to sell stock.—Seeck 
Mfg. Co. V. American Trust Co., 20 
p.2d 1065, 143 Or. 314, rehearing de¬ 
nied 22 P.2d 325, 143 Or. 314. 

14. Cal—^Dougherty v. Cross, 151 P. 
2d 654, 65 Cal.App.2d 6S7. 

15. Kan.—Brown Memorial Founda¬ 
tion V. Rohrer, 103 P.2d 814, 152 
Kan. 291—Weber v. Home Royalty 
Ass’n, 88 P.2d 1053, 149 Kan. 678— 
Westhusin v. Landowners Oil 
Ass’n, -55 P.2d 406, 143 Kan. 404— 
Sauberli v. Sledd, 55 P.2d 415, 143 
^s.an. 350. 

Wis.—Good V. Starker, 257 N.W. 299, 
216 Wis. 253, followed in Good v. 
Blaschka, 2*57 N.W. 302, 216 Wis. 
260. 

16. Kan.—Brown Memorial Founda¬ 
tion V. Rohrer, 103 P.2d 814, 152 
Kan. 291. 

17. Mass.—Commissioner of Banks 
V. Chase Securities Corporation, 10 
X.E.2d 472, 293 Mass, 285, appeal 
dismissed Chase Securities Corpo¬ 
ration V. Husband, ‘58 SjCL 476, 302 
U S. 660, 82 L.Ed. 510. 

Batification as waiver 
Whether or not the conduct of a 
purchaser which precludes recovery 
IS to be described as “ratification,** 
or is more properly described as 
“waiver” or by some other designa¬ 
tion, similar principles apply.—Com¬ 
missioner of Banks v. Chase Secur¬ 
ities CorporaUon, 10 N.E.2d 472, 298 
Mass. 285, appeal dismissed Chase 
Securities Corporation v. Husband, 
58 S.Ct. 476, 302 U.S. 660, 82 tL-Ed. 
510. 

Becessiiy of knowledge by purcliaser 
While it is an essential element of 
ratification that the purchaser should 
have acted with knowledge of the 
facts that rendered the sale invalid, 
the purchaser is bound only by facts 


which he actually knew or should 
have known, and is chargeable with 
knowledge only as far as circum¬ 
stances known to him imposed a du¬ 
ty of further inquiry.—Commissioner 
of Banks v. Chase Securities Corpo¬ 
ration, 10 N.E2d 472, 29S Mass. 2S5, 
appeal dismissed Chase Securities 
Corporation v. Husband, 5S S.Ct. 476, 
302 U.S. 660, S2 L.Ed. 510. 

18. Kan.—Fitch v. United Royalty 
Co., 55 P.2d 409, 143 Kan. 4S6— 
Wichita Duntile Co. v. Wright, 285 
P. 635, ISO Kan. 139. 

Ky.—Eiaye v. Sunbeam Quarries Co., 
79 S.W.2d 700, 258 Ky. 190. 

Mass,—Commissioner of Banks v. 
Chase Securities Corporation, 10 X. 
E 2d 472, 298 Mass. 235, appeal dis¬ 
missed Chase Securities Corpora¬ 
tion V. Husband. 58 S.Ct. 476, 302 
U.S. 660, 82 L.Bd. 510. 

Okl.—^Farmers' Union Co-operative 
Royalty Co. v. Little, 77 P.2d 33, 
1S2 Okl. 178—^Thomas v. United 
Royalty Co., 68 P.2d 490, 180 Okl. 
230- 

S.D.—Winfred Farmers' Co. v. Smith, 
199 X.W. 477, 47 S.D. 498. 

Persons held estopped 

(1) One sharing m incorporation 
of gold mining company and securing 
of permit to issue stock therein, re¬ 
ceiving shares representing his pro¬ 
portionate interest in mine, and 
watching expenditure of money dur¬ 
ing ten months* period for intended 
purpose of equipping and developing 
such mine, may not then rescind his 
contract, made with, other incorpora¬ 
tors before incorporation, for pur¬ 
chase of such interest and recover 
money paid thereunder because cor¬ 
poration was not formed by parties, 
pursuant to such contract, within pe¬ 
riod fixed by statute after subscrip¬ 
tion for shares of corporation’s stock. 
—'Sargent v. Coppage, 117 P.2d 413, 
47 Cal.App.2d 122, 

(2) Stockholder who was one of in¬ 
corporators, an original subscriber, a 
member of executive committee oi 
board of directors, and treasurer of 
corporation, could not escape liabil¬ 
ity to trustee in bankruptcy of cor¬ 
poration for unpaid subscription for 
capital stock on ground that stock 

777 


had not been registered.—Xorton v. 
Lamb, 62 P.2d 1311, 144 Kan. 665. 

(3) Where purchaser of stock 
which had not been accepted for fil¬ 
ing did not complete purchase until 
after he had been elected a director 
and vice president shortly after the 
formation of the corporation, and 
purchaser attended all meetings of 
directors and stockholders for a num¬ 
ber of months during which time he 
was a director and vice president of 
corporation, the purchaser was es¬ 
topped from recovery under the Blue 
Sky Law.—Schrier v. B & B Oil Co., 
IS X.W.2d 392, Sll Mich. 118. 

19. Ga.—^Flournoy v. Highlands Ho¬ 
tel Co., 153 S.B. 26, 170 Ga. 467, 
answers to certified questions con¬ 
formed to 153 S.E. 447, 41 Ga,App. 
514—^Brannan, Beckham & Co. v, 
Ramsaur, 152 S.E. 282, 41 Ga.App. 
166. 

20. U.-S.—Stem V. National City Co., 
D.C.Minn., 25 F.Supp. 948, affirmed, 
C.C.A, City Co. of New York v. 
Stem, 110 F.2d 601, reversed on 
other grounds, 61 S.Ct. 823, 312 U. 
S. 666, 85 L.Ed. 1110, mandate con¬ 
formed to. C.C.A., 142 F.2d 449. 

Ariz.—^United Bank & Trust Co. v. 
Joyner, 11 P.2d 829, 40 Ariz. 229 
—^Reilly v. Ciyne, 234 P. 35, 27 
Ariz. 432, 40 A-L.R. 1005. 

Cal.—^Regan v. Albm, 26 P.2d 475, 219 
CaL 357—First Nat. Bank v. 
Thompson, 293 P. 808, 212 Cal. 388 
—^Poliak V, Staunton, 293 P. 26, 
210 Cal- 656—Miller v. California 
Roofing Co„ 130 P.2d 740, 55 Cal. 
App.2d 136—^Munton v. Bekins. 49 
P.2d 338, 9 Cal.Api).2d 228—Honn 
V. Hamer, 253 P. 336. 8 Cal.App. 
276, 

2L U.S.—Doherty v, Bartlett, C.C.A 
N.H., 81 F.2d 920, rehearing denied, 
C.C.A., Doherty v. Bartlett, 33 F. 
2d 259, certiorari denied Doherty t. 
Knowlton, 56 S.Ct. 941, 293 U.S. 
676, 30 L.Ed. 1398 and Doherty v. 
Tremblay, 56 S.Ct 941. 298 U.a 
676, SO L.Bd. 1398. 

Ariz.—United Bank & Trust Co. v. 
Joyner, 11 P.2d 829. 40 Ari*. 229— 
Reilly v. dyne, 284 P. 35, 27 Aria 
432, 40 AJLIr. 1005. 

Cal.—First Nat Bank Thompson. 
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tion.22 In any case, under the decisions, there 
can be no estoppel where the facts are not such 
as to warrant application of the doctrine.^s A con¬ 
tract -which is void for failure of the corporation 
to possess a permit to issue stock at the time of 
entering into the contract has been held not to be 
validated by the corporation’s obtaining a permit 
before the actual issuance of the stock but it 
has been held in some cases that the conduct of 
the parties after entering into a void contract was 
such as to create between them a new and enforce¬ 
able contractus 

Stockholder^ statutory liability. Where sales of 
securities or the securities themselves are deemed 
void as in violation of the Blue Sky Law, it has 
been held by some authorities that the purchasers 
do not incur stockholders’ statutory liability but 
it has also been held, in a jurisdiction where such 
sales are deemed void or at least invalid, that, while 
the purchaser might recover the sum paid by act¬ 
ing seasonably, he cannot escape stockholders’ dou¬ 
ble liability after the rights of creditors and third 
persons have intervenecL27 If the sale is merely 


voidable and the purchaser affirms it, he becomes 
subjfct to the statutory stockholders’ liability.28 
Contract made in another state. If a sale of 
stock violates the statute of the state where it is 
made, it may be declared void in another state,29 
even though it would not have been illegal if con¬ 
summated in the latter state.20 On the other hand, 
if the sale is valid in the state where made, it will 
be held valid in another state under whose laws 
the same contract would be invalid,2i and this is 
true, even though the parties had previously at¬ 
tempted to enter into such a contract in the latter 
state.22 The law* of the state where the stock -was 
illegally sold, as such law is interpreted by the 
courts of that state, determines the nature of the 
cause of action of the buyer arising therefrom,23 
Effect on right to recover commissions. It has 
been held that there can be no recovery for serv¬ 
ices in the sale of corporate stock by one who has 
not complied with the Blue Sky Law,*24 and, un¬ 
der a statute providing that no commission or com¬ 
pensation shall be paid for the selling of stock by 
anyone not holding a broker’s certificate of author- 


298 P. 808, 212 Cal. 28S—PollaLk v. 
Staunton, 293 P. 26, 210 Cal. 656— 
Boss V. Silent Drama SyTidicate, 
255 P. 225, 82 CalJ^pp. 109. 

22 . Cal.—Los Angeles Transfer Co. 
V. Ritz Carlton Hotel Co. of Holly¬ 
wood, 46 P.2d 186, 7 Cal.App.2d 154. 

23. TT.S.—^Hertz Drivurself Stations 
V. Ritter, C.CA.Cal., 91 P.2d 539. 

Mich.—^Harvey v. Electric Refrigera¬ 
tion Corporation, 224 N.W. 443, 246 
Mich. 235, followed in 224 N.W. 
447, 246 Mich. 246, Whittier v. 
Electric Refrigeration Corporation, 
224 N.W*. 447, second case, 246 
Mich. 249, and 224 N.W, 448, 246 
Mich. 250. 

37 C.J. p 277 note 48 [b]. 

24. Cal.—Miller v. California Roof¬ 
ing Co.. 130 P.2d 740, 55 Cal.App.2d 
136. 

25. Cal.—Waring v. Pitcher, 27 P.2d 
397, 135 CaLApp. 493. 

Ck>iLtiaiiing offer | 

Where a subscription agreement 
was void for having been entered in¬ 
to prior to the procurement of a per¬ 
mit, hut a permit was procured be¬ 
fore the stock was actually issued, 
the subscription agreement may be 
considered as a continuing offer to 
subscribe for the stock to take effect 
when the permit was procured, so 
that, when the permit was procured, 
a new and binding agreement result¬ 
ed,—Moore V. Moffatt, 204 P. 220, 
ISS Cal. 1. 

37 C.J. p 278 note 57. 

Sabsequent consent to transfer 
Where sale of stock was void be¬ 


cause made without consent of com¬ 
missioner of corporations, subsequent 
consent given by commissioner was 
insufficient to show existence of new 
agreement which would entitle sell¬ 
ers to recover on notes received in 
part payment, where no communica¬ 
tion with buyer was sho-wn, and buy¬ 
er did not seek authority to transfer 
stock until some months after giv¬ 
ing notes.—^Duntley v. Kagarise, 52 P. 
2d 560, 10 CaLApp.2d 394. 

26- Cal.—^Regan v. Albin, 26 P.2d 
475, 219 Cal. '357—^Boteler v. Con¬ 
way, 72 P.2d 208, 23 Cal.App.2d 35 
— H.oim V, Hamer, 253 P. 336, 8 Cal. 
App. 27$. 

Transferees of stock originally is¬ 
sued contrary to the corporation 
commissioner's permit were not sub¬ 
ject to stockholders' liability for cor¬ 
porate debts.—Central Const. Qo. v. 
Stansbury Contracting Co., 40 "p.2d 
S52, 4 CaLApp.2d 413. 

27. Minn.—^Marin v. Olson, 232 N.W. 
523, 181 Minn. 327. 

28. Wis.—Good V. Starker, 257 N.W. 
299, 216 Wis. 253, followed in Good 
V. Blaschka, 257 N.W. 302, 216 Wis. 
260. 

29. Mont-—^McManus v. Pulton, 273 
P. 126, 8-5 Mont 170. 67 AL.R. 690. 

30 . Neb.—^Rhines v. Skinner Pack¬ 
ing Co., 187 N.W, 874, 108 Neb. 105. 

37 C.J. p 277 note 45. 

3L Cal.—Jones v. Re-Mine Oil Co., 
119 P.2d 219, 47 CaI.App.2d 832. 
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Contract for exchange of stock 
Cal.—Robbins v. Pacific Eastern Cor¬ 
poration, 65 P.2d 42, 8 Oal.2d 24L 

32. Cal.—^Jones v. Re-Mine Oil Co., 
119 P.2d 219, 47 Cal.App.2d 832. 

33. Utah.—Gillespie v. Blood, 17 P. 
2d 822, 81 Utah 306. 

34. Idaho.—McKinlay y. Javan 
Mines Co., 248 P. 473, 42 Idaho 770. 

Tex.—^Lewis v. Davis, 199 S.W.2d 146 
—Kadane v. Clark, 143 S.W.2d 197, 
135 Tex 496—Sibley v. Coffield, 
Cxv.App., 193 S.W.2d 239, refused, 
no reversible error—Shriver v. 
Stoddard, Clv.App., 188 S.W.2d 892, 
error refused—^Herren v. Hollings¬ 
worth, Civ.App., 161 S.W.2d 511, re¬ 
versed on other grounds, 167 S.W. 
2d 735, 140 Tex 263—Cosner v. 
Hancock, Civ.App,, 149 S.W.2d 239, 
error dismissed, judgment correct 
Violation of statute and contract 
A salesman is not entitled to re¬ 
cover commissions on a sale of stock, 
where the sale is not made in the 
manner designated by the salesman's 
contract and violated the statute.— 
Virginia Brewing Co, v, Webber, 187 
S.E. 447, 167 Va. 67. 

Where sale not deemed void 

Statute making sale of speculative 
stock not absoltely void but only 
void at election of purchaser does 
not detract from criminal character 
of act as respects broker's right to 
commission, and the fact that the 
purchasers of stock did not elect to 
avoid the sale was immaterial on 
broker's right to commission on such 
sales.—McManus v. Pulton, 278 P. 
126, 35 Mont. 170, 67 A.T«.R. 690. 
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ity, it has been held that an agreement to pay com¬ 
mission to a broker without such a certificate is 
void and unenforceable,35 and that a corporation 
could recover commissions paid directors for sell¬ 
ing stock, where such directors did not have bro¬ 
kers’ certificates.35 On the other hand it has been 
held that a corporation cannot escape liability for 
commissions on executed sales of its stock, merely 
because the solicitor violated the law by selling 
wdthout a license.37 Similarly, it has been held that 
a fee owner, who reaped the benefit of a sale of 
an oil and gas lease, could not avoid payment of 
the agreed commission to the agent who procured 
the purchaser by invoking the provisions of the 
Blue Sky Law.38 WHiere the duty of registering an 
agent and paying his registration fee is on the cor¬ 
poration for whom he acts, it may not set up a 
failure to comply with the law in this respect as 
a defense to the agent’s action for commissions.39 

Preorganization subscriptions. Subscriptions to 
corporate stock before the organization of the cor¬ 
poration are recognized as valid in some jurisdic¬ 
tions, prorided there is a compliance with the stat¬ 
utory conditions.^0 Accordingly, under a statute to 
such effect, a preorganization subscription agree¬ 
ment is invalid where it is not set forth in the ar¬ 
ticles of incorporation,^! where the incorporation 
of the company is /not completed within a stated 
period after the subscription is taken, ^2 or where 
an application to the commissioner of corporations 


for a permit to issue stock in accordance with the 
subscription agreement is not made within a rea¬ 
sonable time after incorporation.^^ jf the sub¬ 
scription agreement is rendered illegal by the fail¬ 
ure of incorporators to comply with the statutory 
requirements, the subscriber may recover the mon¬ 
ey he has paid,^^ particularly where there is a pro- 
rision to such effect in the agreement,^ 5 Under a 
statute making the Blue Sky Law inapplicable to 
the first fift 3 " per cent of capital stock issued by a 
corporation under certain circumstances, it has been 
held that a preorganization subscription to part of 
the first fifty per cent was not invalid, even though 
no registration statement was filed until after or¬ 
ganization;^® and a preorganization subscription 
agreement is valid without registration where the 
statute expressly so provides >7 

b. Bemedies 

(1) In general 

(2) Under Federal Securities Act 
(1) In General 

Various statutory and common-law remedies are 
available to a purchaser of stock or securities sold In 
violation of Blue Sky Laws, Including, in a proper case, 
the right to recover the consideration paid. 

As a general rule, the purchaser of stock or se- 
curjj:ies sold in violation of Blue Sky Laws may 
maintain an action in equity to rescind**® or to have 
the contract, note, or other instrument involved in 


35. Cal.—^Van Wyke v. Burrows, 277 
P. 190, 98 CalJ^pp. 415. 

36. Cal.—San iLeandro Canning Co. 
Y. Perillo, 295 P. 1026, 211 Cal. 4S2, 
disapproving, 258 P. 670, 84 Cal. 
App. ’635. 

37. Ga.—W. E. Floding, Inc., v. Gun¬ 
ter, 136 S.B. 798, 36 Ga.App. 450. 

38. Tex.—Culver v. Cockburn, Civ. 
App., 12*7 S.W.2d 328, error dis¬ 
missed, judgment correct. 

39- Micb.— liOvering v. Duplex Pow¬ 
er Car Co., 171 N.W. 374, 264 Mich. 
658. 

40. Cal.—^Pirst Nat. Bank v. Thomp¬ 
son, 298 P. 808, 212 Cal. 388—Cal¬ 
ifornia Westem Holding^ Co. v. 
Merrill, 46 P.2d 176, 7 Cal.App.2d 
131. 

III.—Wood V. Meyer, 240 IlLApp. 100. 
Ind.—Carolina Palisades v. Manly, 
16 N.E.2d 886, 214 Ind. 565. 

S.D.—^Hamlin County Livestock Sales 
Pavilion Co. v. Karlstad, 202 N.W. 
141, 48 S.D. 82. 

Alienation. 

Subscription to stock prior to or¬ 
ganization is privilege merely per¬ 
sonal to incorporators and temporary 
m character, and not subject to 


[ alienation,—Pirst Nat. Bank t. 
i Thompson, 298 P. 808, 212 Cal. 388. 
Good faith 

As respects corporations* right to 
recover on preorganization stock sub¬ 
scription agreement which was void 
because there was no compliance 
with Corporate Securities Act, fact 
that management committee of pro¬ 
posed corporations acted in good 
faith was immateriaL—California 
Western Holding- Co. v. Merrill, 46 P. 
2d 175, 7 Cal.App.2d 131. 

Stock of foreign ooxporatlon 
Where the statute grants permis¬ 
sion to take preorganization sub¬ 
scriptions in domestic corporations 
only, preorganization subscriptions to 
stock in foreign corporations are 
void.—^lios Angeles Transfer Co. v. 
Ritz Carlton Hotel Co. of Hollywood, 
46 P.2d 186, 7 Cai.App.2d 154—-Cali¬ 
fornia Western Holding Co. v. Mer- 
riU, 46 P.2d 176, 7 Cal.App.2d 131. 

41. Oal.—California Western Hold¬ 
ing Co. V. Merrill, supra. 
Provisional validity 

Subscriptions to stock prior to or¬ 
ganization of a corporation. If dis¬ 
closed in the articles of incorpora¬ 
tion, are provisionally valid, although 
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subject to seasonable application for 
leave to issue corresponding stock.— 
First Nat. Bank v. Thompson, 298 P. 
808, 212 CaL 388, 

42. CaJ.—California Western Hold¬ 
ing Co. V. Merrill, 46 P.2d 175. 7 
Cal.App.2d 131. 

43. Cal.—^First Nat. Bank v. Thomp¬ 
son, 298 P. 808, 212 Cat 388—Cal¬ 
ifornia Western Holding Co. v. 
MerriU. 46 P.2d 175, 1 CaLApp.2d 
131. 

44. Cal.—Rossi v. Jedlick, 1 P.2d 
1065, 115 CaJLApp. 230. 

45. CaL—^Ro^si v. Jedlick, supra. 

46. Ky.—^Kaye v. Sunbeam Quarries 
Co.. 79 S.W.2d 700, 258 Ky. 190. 

47. Ala.—Gill Printing Co. v. Good¬ 
man. 139 So. 250, 224 Ala 97. 

4S. U.S.—^Vogel V. Chase Securities 
Corporation, D.C.Minn., 19 F.Supp. 
564. 

Kan.—Wigington v. Mid-Continent 
Royalty Co., 288 P. 749, 130 Kan. 
785, 

Tex.—Smith v. Fishback, OivApp., 
123 S.W.2d 771, error refused. 
Valid sale 

Where the sale of a security does 
not violate the Bloe Sky Law« a suit 
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the transaction canceled or he may maintain an 
action for breach of an implied warranty of the va¬ 
lidity of the transactioru^O The purchaser may 
also, it has been held, recover the purchase price 
by an action for damages for breach of contract 
and failure of consideration but it has also been 
held that an innocent purchaser of securities sold 
in violation of the Blue Sla^ Law does not have the 
alternative remedy, as in ordinaiy^ cases of rescis¬ 
sion, of an action for damages based on affirma¬ 
tion of the contract, since his sole remedy is re¬ 
pudiation of the sale and recovery of the consid- 

eration.52 


If the purchaser was induced to enter into the 
transaction by a fraudulent representation of fact 
that there had been compliance with the law, he 
may maintain an action for fraud and deceit^s for 
the recovery of damages^^ or the consideration 
which he has paid.^s Perhaps the most commonly 
pursued remedy, and one which is expressly pro¬ 
vided by many Blue Sky Laws, is the maintenance 
of an action by the purchaser, based on disaffirm¬ 
ance of the contract or on the theory of money had 
and received, for the recovery of the considera¬ 
tion paid.5® If the purchaser parted with stock 


to rescind on the ground of such vio¬ 
lation will not lie.—^B*uchs v. Daskal, 
244 I11.APP 107. 

49. Cah—First Xat. Bank v. Thomp¬ 
son, 29S P. SOS. 212 Cal. 38S—Tat- 
terson v. Kehrlein, 263 P. 2S5, 8S 
CaLApp. 34. 

Kan.—^Ward v. Home Royalty Ass*n, 
50 P.2d 992, 142 Kan. 546. 

Bights of tliird persons 

(1) Cancellation of his conveyance 
by a landowner pooling one half of 
the prospective royalties on land 
leased for oil and gas development, 
because the grantee had not secured 
a Blue Sky permit, will not affect 
the title of purchasers from the 
grantee for value without notice.— 
Beltz V. Griggs, 20 P.2d 510, 137 Kan. 
429—Moos V. Landowners* Oil Ass*n, 
15 P.2d 1073, 136 Kan. 424. 

(2) Deed executed and delivered to 
corporation in exchange for invest¬ 
ment certificates in violation of per¬ 
mit issued to corporation which pro¬ 
hibited issuance of investment cer¬ 
tificates in exchange for real proper¬ 
ty was voidable only, and could not 
be treated as void as against a bona 
fide mortgagee who had made loan to 
corporati6n on strength of delivery 
of deed, with no knowledge of man¬ 
ner in which deed had been acquired. 
—Setchell v. Prochaska, 48 P.2d 117, 
8 CalJlpp.2d 541. 

50. U.S.—^Xew Mexico Potash & 

Chemical Co. v. Independent Potash 
& Chemical Co., C-CA.X.M., 115 F. 
2d 544—Woods Y. Deck, C.C.A.Cal., 
1X2 F.2d 739. ^ 

5L Cal.—Randall v. California Land 
Buyers* Syndicate, 20 P.2d 331, 
217 Cal. 594—^Auslen v. Thompson, 
101 P.2d 135, 38 CaLApp 2d 204— 
Castle V. Acme Ice Cream Co., 281 
P. 396, 101 CaLApp. 94. 

Bven apajrt from fraud, an owner 
and a broker selling stock without 
statutory" permit are liable to buyers 
for purchase price of stock.—^Downs 
V. National Share Corporation, 55 P. 
2d 27, 152 Or. 546. 

52. Mass.—Commissioner of Banks 
V. Chase Securities Corporation, 10 
N.E.2d 472. 298 Mass. 3S5. appeal^ 


dismissed Chase Securities Corpo¬ 
ration V. Husband, 58 S.Ct. 476, 
302 U.S. 660, 82 L.Ed. 510. 

53. U.S.—^T\’oods V. Deck, C.C.A.CaL, 
112 F.2d 739. 

Cal.—Boss V. Silent Drama Syndi¬ 
cate, 255 P. 225, 82 Cal.App. 109. 

37 C.J. p 277 note 46. 

Actios, os case 

If purchaser’s declaration sustains 
action for fraud in selling stock in 
^-iolation of Blue Sky Law, he may 
maintain action on case, but judg¬ 
ment must be for fraud and not for 
violation of the Blue Sky Law,— 
Barth V. Klicpera, 227 N.W. 757, 248 
Mich, 460. 

Good faith 

(1) A corporation selling stock was 
presumed to know that la.w required 
stock to be registered, and good faith 
of seller was immaterial, as respects 
corporation’s liability.—Shepard v. 
City Co. of New York, D.C.Minn., 24 
F.Supp. 682, appeal dismissed, C.C. 
A., City Co. of New York v, Shepard, 
106 P.2d 994. 

(2) However, it has been held that 
an action for fraud and deceit will 
not lie where the seller acted on in¬ 
formation sufficient to justify a rea¬ 
sonable man in concluding that no 
permit was required.—^Bartlett v. 
Suburban Estates, 86 P.2d 117, 12 
CaL2d 527. 

Implied reprec^tatious 

(1) The sale of securities in vio¬ 
lation of statutes requiring registra¬ 
tion may be the basis of an action in 
fraud independently of statute, on 
ground of implied representations.— 
Stern v. National City Co., D.C.Minn., 
2*5 F.Supp. 948, affirmed, C.C.A., City 
Co. of New York v. Stern, 110 F.2d 
601, reversed on other grounds, 61 
S.Ct. 823. 312 U.S. 666, 85 L.Ed. 1110, 
mandate conformed to, C.C.A., 142 F. 
2d 449. 

(2> Thus, the issuance or sale of a 
security carries with it an implied 
representation that there has been 
compliance with the requirements of 
the Blue Sky Law. 

U.S.—Shepard r. City Co. of New; 
York, D.C.Minn., 24 F.Supp. 682, a(p-i 
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peal dismissed, C.C.A., City Co. of 
New York v. Shepard, 106 F.2d 994 
Cal.—^Bartlett v. Suburban Estates, 
86 P.2d 117, 12 CaL2d 527. 

Ballaace 

The failure of a dealer in securi¬ 
ties to file with Securities Commis¬ 
sion the prospectus and information 
required under the Blue Sky Law 
does not in itself work a fraud on 
a purchaser of such securities and 
allow recovery in an action against 
the dealer, unless the purchaser can 
show that it relied on the required 
filing.—Citizens Banking & Savings 
Co. V. Spitzer, Rorick & Co., 29 N.E. 
2d 892, 65 Ohio App. 309. 

54. Ohio.—^Farmers & Merchants 
Bank v. Stone, 27 Ohio NJP.,N,S., 
529. 

W.Va.—Conway v. Bailey, 112 S.E 
579, 91 W.Va. 324. 

37 C.J. p 277 note 47. 

Value of stock 

Where the owner of a business sold 
it to a corporation and was paid In 
part with stock but the transfer of 
such stock was illegal and void for 
lack of authorization, the owner 
could tender back the stock and sue 
for its value.—Castle v. Acme Ice 
Cream Co., 281 P. 896, 101 CaLApp. 
94. 

55. U.S.—Shepard v. City Co, of New 
York, D.C.Minn., 24 F.Supp. 682, 
appeal dismissed, C.C«A., City Co. 
of New York t. Shepard, 106 F.2d 
994. 

37 C.J. p 277 note 46. 

56. U.S.—Woods v. Deck. C.CJLCal., 
112 F.2d 739—City Co. of New 
York V. Stem, C.C.A.Minn., 116 F. 
2d 601, reversed on other grounds, 
61 S.Ot. 823, 312 U.S. 666, 85 L.Ed. 
1110, mandate conformed to, C.C. 
A., 142 P.2d 449—^Hertz Drivurself 
Stations v. Ritter, C.C.A,CaL, 91 
F.2d 639—Doherty v. Bartlett, CC. 
AJSr.H., 81 F.2d 920, rehearing de¬ 
nied, C.C.A., Doherty v. Bartlett, 
83 F.2d 259, certiorari denied Doh¬ 
erty T. Khowlton, 56 S.Ct, 941, 298 

U. S. 676, SO L.Ed, 1398 and Doherty 

V. Tremblay. 56 S.Ct. 941, 298 U.S. 
676, 60 iL-Ed. 1398—Cecil B. D« 
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or other property in exchange for the stock re¬ 
ceived, he may rescind or sue for rescission, re¬ 
store the stock received, and become entitled to 


recover the stock or other property he parted with, 
or its equivalent or, if the purchaser was a cor¬ 
poration, it may maintain an action to cancel the 


Mille Productions v. Woolery, C.C. 
A.Cal., 61 F2d 45—^Vogel v. Chase 
Securities Corporation, D C Minn., 
19 F Supp. 564—Bartlett v, Doher¬ 
ty, D.C.N.H., 10 F.Supp. 465, modi¬ 
fied on other grounds, C.C.A., Doh¬ 
erty V. Bartlett, 81 F.2d 920, re¬ 
hearing denied 83 F.2d 259, certio¬ 
rari denied Doherty v. Knowlton, 
56 set. 941, 29S U.S. 676, SO L.Ed. 
1398 and Doherty v. Tremblay, 56 
S.Ct. 941, 298 U.iS. 676, SO L Ed. 
1398—Bartlett v. Doherty, D.C.N. 
H., 8 F.Supp- 763. 

Ala.—Gill Printing Co. v. Goodman, 
139 So. 250, 224 Ala. 97. 

Ariz.—^Fidelity Building & Loan 
Ass’n V. Cox, 84 P.2d 70, 52 Anz. 
514. 

Ark —Blanks v. American Southern 
Trust Co., 9 S.W.2d 310, 177 Ark. 
832. 

Cal —Mannion v. Baldwhsi, 20 P.2d 
878, 217 Cal- 600—First Nat. Bank 
V. Thompson, 298 P. SOS, 212 Cal. 
3SS—Stallman v. Schwartz, App., 
173 P.2d 388—Blank v. Olcovich 
Shoe Corporation, 67 P.2d 376, 20 
Cal.App. 2d 456—Ramirez v. Thom¬ 
as Productions, 51 P.2d 89-5, 10 Cal. 
App 2d 338—Citizens’ Nat. Trust & 
Savings Bank of Los Angeles v. 
Arrowhead Springs Beverage Co., 
14 P.2d 821, 126 Cal.App. 550— 
Olds V. Simmons, 11 P.2d 36, 123 
Cal.App. 275—O’Connell v. Union 
Drilling & Petroleum Co., 8 P-2d 
867, 121 Cal.App. 802—McClory v. 
Dodge, 4 P.2d 223, 117 Cal.App. l^iS 
— Rossi V. Jedlick, 1 P.2d 1065, 115 
CaLApp. 230—^Barrett v. Gore, 263 
P. 564, 88 Cal.App. 372—Tatterson 
V. Kehrlein, 263 P. 285, 88 Cal.App. 
34—Otten v- Riesener Chocolate 
Co., 254 P. 942, 82 CaLApp. 83. 

Ga.—^Felton v. Highlands Hotel Co., 
141 S.E. 793, 1*65 Ga. '598, 57 A.L.R. 
987—^Brannan, Beckham & Co. v. 
Ra m saur, 152 S.B. 282, 41 Ga.App. 
166. 

Idaho.—^Intermountain Title Guaran¬ 
ty Co. V. Egbert, 16 P.2d 390, 62 
Idaho 402. 

Ill.—Caldwell v. Code, 158 N.E. 169, 
326 Ill. 502—Scully v. De Met, 55 
N.E.2d 101, 323 Ill.App. 74—Hudson 
V. Silver, 273 Ill.App. 40—^Laursen 
V. A. H. Memering & Co., 260 IlL 
App. 515—Prohaska v. Hemmer- 
Miller Development Co., 256 IlL 
App. 331—^Puntenney v. Mantle, 249 
IILApp. 242—Wood v. Meyer, 240 
Ill.App. 100—Puntenney v. Wilde- 
man 4& Co., 234 lU-App, 547, af¬ 
firmed, 149 N.E. 2, 318 IlL 139. 

Ind.—^Menten v. Churchman, 42 N.E. 
2d 426, 112 Ind-App, 309. 

Kan.—^Daniels v. Craiglow, 292 P. 
771, 131 Kan. 600. 

Ky,—First State Bank of PinevUle t. 


Wilson, 55 S.W.2d 657. 246 Ky. 635. 
Mass.—McGray v. Hornblower, 10 N. 
E2d 501, 298 Mass. 334, appeal dis- ^ 
missed Hornblower v. McGray, 5S 
S.Ct. 363, 302 U.S. 655, S2 L Ed. 
506, rehearing denied 5S S Ct 408, 
302 U.S. 780, 82 L.Ed. 603-—Com¬ 
missioner of Banks v. Chase Secur¬ 
ities Corporation, 10 N.E 2d 472, 
29S Mass. 2S5, appeal dismissed 
Chase Securities Corporation v. 
Husband. 58 S.Ct. 476, 302 U.S. 660, 
82 L.Ed. 510—^Bauer v. Bond & 
Goodwin, ISS N.E. 708, 2S5 Mass. 
117—^Klneeland v. Emerton, 183 N. 
B. 155, 280 Mass. 371, 87 A.L.R. 1. 
Mich.—Schrier v. B & B Oil Co., 18 
N.W.2d 392, 311 Mich. 118—Barth 
V. BHicpera, 227 N.W. 757, 248 Mich. 
460—Chambers v. Beckwith, 226 
N.W. 605, 247 Mich. 255. 

Minn.—^Donaldson v. Chase Securities 
Corporation. 13 N.W.2d 1. 216 Minn. 
269, followed in Pomeroy v. Na¬ 
tional City Co., 13 N.W.2d 6, 216 
Minn. 278, afilrmed, 65 SCt. 1137, 
325 U.S. 304. 89 L.Ed. 1628, re¬ 
hearing denied 65 S.Ct- 1561, 325 
U.S. 896, 89 L.Ed. 2006—Mann v. 
Olson. 232 N.W. 523, ISl Minn. 327 
—^Webster v. U. S. I. Realty Co. 
2X2 N.W. 806, 170 Minn. 860. 

Miss.—^Irving v. Bankers’ Mortg. Co., 
151 So. 740, 169 Miss. 890—Bank¬ 
ers* Mortg. Co. V. McMullen, 141 
So. 331, 165 Miss. 382, followed in 
Bankers* Mortg. Co. v. State, 141 
So. 336. 

N.Y.—Sajor v. Ampol, Inc., 272 N.Y.S. 
294, 242 App.Div. 65'5, modified on 
other grounds, 274 N.Y.S. 678, 242 
App.Div. 728. 

Or.—Salo V. Northern Savings & 
Loan Ass’n, 12 P.2d 765, 140 Or. 
351—Pennicard v. Coe, 263 P. 920, 
124 Or. 423. 

37 C.J, p 2TT note 49- 

Ikiyer’s bxusiiiess acumen. 

Pact that buyer of securities, sold 
in violation of Blue Sky Law, had 
considerable business acumen did not 
prevent his invoking protection of 
Blue Sky Law.—Moe v. Coe, 263 P. 
925, 124 Or. 436. 

Estoppel 

Where the doctrine of estoppel is 
deemed applicable to such transac¬ 
tions, the purchaser may be estopped 
by his conduct to bring such an ac¬ 
tion.—Commissioner of Banks v. 
Chase Securities Corporation, 10 N.E. 
2d 472, 298 Mass. 2S5, appeal dis¬ 
missed Chase Securities Corporation 
V. Husband, 58 S.Ct. 476. 302 U.S. 
660, 82 L.Ed. 510—37 C.J. p 277 note 
48. 

Eatuxe of action. 

A civil action to recover under 
the Blue Sky Law is contractual in 
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its nature.—Rice v. Bogart, 272 HL 
App. 292. 

Eepeal of statute 

(1) It has been held that the re¬ 
peal of the statute conferring on the 
purchaser a right of action to recov¬ 
er the sum paid does not prevent one 
who purchased stock prior to the re¬ 
peal from bringing his action there¬ 
after. 

Mich.—Coe v. Portland Farmers’ Ele¬ 
vator Co., 209 N.W. 829, 236 Mich, 

34. 

Utah.—^Buttrey v. Guaranteed Securi¬ 
ties Co., 300 P. 1040, 78 Utah 39. 
<2) So, an objection that the right 
of action to recover money paid for 
stock must fail because it was 
brought under repealed statute was 
without merit, particularly where 
rights of action under such statute 
were saved by subsequent law, and 
action was not brought under stat¬ 
ute but statute was merely invoked 
to show illegality of acts by which 
money sought to he recovered was 
obtained.—National Underwriting Co. 
V. Simon, C.C.A-Ind., 9 P.2d 920. 
Eight dependent on statute 

(1) Purchaser of stock from un¬ 
registered salesman could not, with¬ 
out aid of statute, recover purchase 
money from directors, where transac¬ 
tion was completely executed.—^West- 
enhaver v. Dunnavant, 143 So. 823. 
225 Ala. 400—Gill Printing Co. v. 
Goodman, 139 So. 250, 224 Ala 97. 

(2) Fact that corporate stock was 
sold without permit authorizing sale 
and by unauthorized broker gave pur¬ 
chaser no right to avoid purchase at 
common law.—^Waisbren v. Blink, 242 
N.W. 169, 207 Wis. 619. 

value Immaterial 

In an action to recover payment 
for stocks sold in violation of the 
Blue Sky Law, the value of the se¬ 
curities at the time of sale or subse¬ 
quently is immateriaL—^Kenalos v. H. 
V. Greene Co.. 128 A. 335, «1 N.H. 
426. 

57. U S.—^New Mexico Potash & 
Chemical Co. v. Independent Pot¬ 
ash & Chemical Co., C.C.A-N.M., 115 
P.2d 544—^Hertz Dnvurself Sta¬ 
tions V. Ritter, C.C.A.Cal., 91 P.2d 
539. 

37 C.J. p 278 note 52. 

Eotes transferred by selleer 

While noncompliance by corpora¬ 
tion with Blue Sky Law renders its 
stock-selling transactions unlawful, 
its corporate existence, general pow¬ 
ers, and ordinary business are not af¬ 
fected by such noncompliance, and 
buyer of note, indorsed by it with¬ 
out notice on its face or otherwise* 
that it was acquired by cozporation 
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stock issued by it in exchange.^* 

In order to entitle the purchaser to recover that 
with which he has parted, he must restore,^3 or 
tender or offer to restore,that %vhich he has re¬ 


ceived, unless restoration or a tender is excused.®^ 
Under some statutes, it is sufficient if the pur¬ 
chaser restores or offers to restore the equivalent of 
what he received,®- but under others, only a tender 


in exchange for its stock, is not le¬ 
gally charged with notice of the il¬ 
legality of transaction of which orig¬ 
inal transfer of note was part; hence ' 
such note cannot he recovered from ' 
such holder in due course.—Frazier i 
V. Lafferty, 26S S,W. 978, 150 Tenn.! 
105. I 


Trust Co. V. Twenty-four Federal 
Street Corporation, 3 ]Sr.B.2d S26, 
295 Mass. 234. 

Mich—Craig v. IVright, 260 N.W. 
14S, 271 Mich, 166—People for Use 
of Harley v. Hendrie. 249 N.W. 12, 
263 Mich. 613. 

37 C.J. p 273 note 50. 


58. Cal.—^American Bond & Mort¬ 
gage Co. V. Lmdsay, 190 P. 192, 47 
Cal.App. 131. 

37 O.J. p 278 note 53. 

58. U.S.—^Hertz Drivurself Stations 
V. Hitter. CC.A.Cal., 91 P.2d 539. 

Cal.—Moore v. Stella, 127 P.2d 300, 
52 CaLApp.2d 766. 

Mich.—^Farm Products Co. of Michi¬ 
gan V. Jordan, 201 X.TV. 198, 229 j 
Mich, 235. ! 

Wis.—^Wisconsin Mut. Plate Glass i 
Ins. Co. V. Guaranteed Bond Co., 
260 X-TV. 484, 218 Wis, 197, 


Srrfflclency of tender 

(1) Under the provision of the Se¬ 
curities Law requiring that purchas¬ 
er of unqualified stock, in order to 
recover the price, must make a “ten¬ 
der to the seller or in court of the 
securities sold." it was not suiScient 
that plaintiff had made statements 
that he was ready to make a tender 
but the stock was pledged to a bank, 
or that, on the trial, he tendered oth¬ 
er stock of the same company which 
he purchased for that purpose.— 
Weisbrod v. Lowitz, 282 IllA.pp. 252. 


Cronsideration not retnmahle in toto 
A huj’er of stock pursuant to plan 
by which corporation of which buyer j 
was a stockholder and selling corpo¬ 
ration were merged could not recov¬ 
er value of stock given by buyer in 
exchange for that which buyer re¬ 
ceived cn theory that sale was in vio¬ 
lation of statute regulating sales of 
securities, where whole transaction 
was such that consideration could 
not be restored in toto.—Oakley v. 
United Finance Corporation, 12 X.EL 
2d 20S, 293 inA.pp. 305. 

ea U.S.—Doherty v. Bartlett, C.C.A. 
X.H., 81 F.2d 920, rehearing denied, 
C.C.A,, Doherty v. Bartlett, S3 F. 
2d 259. certiorari denied Doherty 
V. Knowlton, 56 S.Ct. 941, 298 U.S. 
676, SO LEd, 1398 and Doherty v. 
Tremblay, 56 S.Ct, 941, 298 U.S. 
676. SO L.Ed, 1398. 

Ark.—Blanks v. American Southern 
Trust Co., 9 S.W.2d 310, 177 Ark. 
S32. 

Cal.—Michaels v. Pacific Soft Water 
Laundry, 2S6 P. 165, 104 Cal.App. 
349, rehearing denied 286 P. 1071, 
104 Cal.App. 349. 

Ga-—^McWhirter v. Holmes, 176 S.E. 
153, 49 Ga.App. 53$—^Fleming v. 
Fox Furnace Co„ 176 S.E. 44, 49 
Ga.App. 53S. 

Ill.—^Morrison v. Farmers* Elevator 
Co.. 150 X.E. 330, 319 Ill. 372— 
Puntenney v. Wildeman & Co., 234 ; 
HLApp. 137. I 

Kan.—Glatt v. Xewland, S3 P.2d €63. 
148 Kan. 483. 

Hass.—Commissioner of Banks v. 
Chase Securities Corporation, 10 X. 
E.2d 472, 298 Mass. 2S5, appeal dis¬ 
missed Chase Securities Corpora¬ 
tion V. Husband, 5S S.Ct, 476, 302 
TT.S. 660, 82 LuEd. 610—Xorwood 


(2) In buyer’s action to recover 
purchase price of securities, compns- 
ing depositary’s receipts representing 
shares of stock in national bank and 
in bank’s affiliate corporation, alleg¬ 
edly sold in violation of Sale of Se¬ 
curities Act, buyer’s tender of cer¬ 
tificate for bank shares and separate 
certificate for shares in affiliate’s suc¬ 
cessor, which had been substituted 
for such receipts, was sufficient, 
where changes in form of securities 
were purely formal.—McGray v. 
Homblower, 10 X.E.2d 501, 298 Mass. 

! 334, appeal dismissed Homblower v. 
McGray, 58 S.qt. 363, 302 U.S. 655, 82 
L.Ed. 506, rehearing denied 58 S.Ct. 
40S, 302 U.S, 7S0, 82 LEd. 603. 

(3) In order to recover purchase 
price of securities sold in violation 
of Sale of Securities Act, buyer must 
tender return of stock and profits 
realized thereon, irrespective of tech¬ 
nical differences between void and 
voidable contracts, and rules ordi¬ 
narily governing tender will be ap¬ 
plied in light of requirements of 
equity and fair dealing.—Commis¬ 
sioner of Banks v. Chase Securities 
Corporation, 10 N,E.2d 472, 298 Mass. 
285, appeal dismissed Chase Securi¬ 
ties Corporation v. Husband. 58 S. 
Ct. 476, 302 U.S. 660, 82 L.Ed. 510. 

(4) Tender of one thousand shares, 
where purchaser purchased two thou¬ 
sand shares, one thousand of which 
were issued to his wife, was suffi¬ 
cient for action to rescind stock sub¬ 
scription.—^Harvey v. Electric Re¬ 
frigeration Corporation, 224 X.W. 
443, 246 Mich, 235, followed in 224 N. 

IW. 447, 246 Mich. 246, Whittier v. 
Electric Refrigeration Corporation, 
224 X.W. 447, second case. 246 Mich. 
249, and 224 X.W. 448, 246 Mich. 250. 
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Dividends or profits 

(1) It has been held that the buy¬ 
er of stock sold without compliance 
with the Blue Sky Law need tender 
back only the stock received and not 
dividends paid thereon in order to 
recover under the statute the amount 
paid for the stock.—^Hudson v. Silver 
273 Ill.App. 40. 

(2) On the other hand, it has been 
held that a proper tender must offer 
to restore to the seller the securi¬ 
ties themselves and all dividends or 
interest which the purchaser re¬ 
ceived.—Commissioner of Banks v. 
Chase Securities Corporation, 10 X.E 
2d 472, 298 Mass. 285, appeal dis¬ 
missed Chase Securities Corporation 
V. Husband, 58 S.Ct. 476, 302 U.S. 
660, 82 L.Ed. 510—Grueby v. Chase 
Harris Forbes Corporation, 197 X.E. 
624, 292 Mass. 156, 100 A.L.R. 1014— 
Cummings v. Hotchkin Co., 197 X.E 
473, 292 Mass. 78. 

(3) If the purchaser is suing for 
the return of the sum he paid in 
cash for the bonds, he need not ten¬ 
der in cash the interest received on 
the bonds while they were in his 
possession; it is sufficient if he ten¬ 
ders the bonds and indicates his will¬ 
ingness to have the sum due from 
the seller reduced by the amount of 
the interest-—Grueby v. Chase Har¬ 
ris Forbes Corporation, supra. 

61. Mich.—Joslin v. Xoret, 194 X.W. 
983, 224 Mich. 240. 

37 C.J. p 278 note 51. 

Purchaser receiving nothing of value 
Where the purchaser has received 
nothing of value in return for his 
money, he is not required to restore 
anything as a condition precedent to 
recovery. 

Minn.—Vercellini v. U. S. L Realty 
Co., 196 X.W. 672, 158 Minn. 72. 
Or.—Moe v. Coe, 263 P. 925, 124 Or. 
436. 

Seller’s denial of all liability 
Where plaintiff, who entered 

into contract for purchase of options 
to buy stock, wrote security dealer 
demanding return of consideration 
and dealer through attorney replied 
stating that there was no liability 
whatsoever on behalf of the dealer, 
the letter constituted a denial of all 
liability growing out of the transac¬ 
tion and relieved plaintiff of a formal 
tender on rescission of contract— 
Menten v. Churchman, 42 XJEL2d 426, 
112 Ind.App. 309. 

62. U.S.—Huglin v. H. M. Byllesby 
& Co.. aCjLIowa, 72 F.2d 341. 

Mich.—Whittier v. Electric Refriger¬ 
ation Corporation, 224 X.W. 447. 
first case, 246 Mich. 247, followed 
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of the same stock will ordinarily suffice.^3 Where In addition to his various remedies in the form 
the contract is deemed void, it has been held that of affirmative action, the purchaser may also assert 

there need not be a rescission and tender in ad- the illegality of the transaction as a bar to the seli- 

vance of bringing an action for the recovery of eris recovery of the agreed purchase price,or 

the consideration paid®^ and it has been held suffi- as a defense to an action on a note given by the 

cient if the purchaser offers to restore any con- purchaser for the stock or securities,except as 

sideration received by him during the trial and against a bona fide holder for value in due course 

before judgment.®5 Where the transaction is and, if the transaction was a subscription contract, 

deemed merely voidable and not void, the purchaser his rights may be asserted to defeat enforcement 

must rescind in order to be entitled to recover.®® of such contract.'^® Where the contract, although 


in 224 JT.W. 447, second case, 246 
Mich. 249. 

Where purchaser has sold stoch 
originally purchased without knowl¬ 
edge of the facts, he may purchase 
equivalent shares, the tender of 
which will be sufficient.—^Levin v. 
Homblower, 10 N.E.2d 504, 298 Mass. 
340. 

63. Ill.—’Weber v. Rupp, 235 IlLApp. 
132—^Puntenney v. Mantle, 234 Ill. 
App. 137. 

Substantial compliaaice 
The statute requiring the purchas¬ 
er to tender back the stock which 
had been bought is substantially 
complied with by a tender of a cer¬ 
tificate of stock in a reorganized 
company, where it appears that the 
original company and the reorganized 
company are the same, since the only 
change is in the name and par value 
of the stock, that the stock tendered 
IS a reissue of the same stock pur¬ 
chased, and that the purchaser sent 
in the stock originally purchased for 
the purpose of exchanging it at the 
direction of the seller.—^Puntenney v. 
Mantle, 249 IlLApp. 242—^Puntenney 
V. Wildeman & Co., 234 IlLApp. 647, 
affirmed 149 N.E. 2, '318 Ill. 139. 

64. Minn.—^Dress v. Minnesota Pe¬ 
troleum Co., 250 N.W. 563, 189 
Minn. 608. 

65. U.S,—^Doherty v. Baxtlett, C.C-A 
N.H., 81 P.2d 920, rehearing denied, 
C.C.A., Doherty* v. Bartlett. 83 F. 
2d 259, certiorari denied Doherty v. 
Knoulton, 56 S.Ct. 941, 298 U.S. 
676, 80 L.Ed. 1398 and Doherty v. 
Tremblay, 56 S.Ct. ^41, 298 U.S. 676, 
SO LJEd. 1398—Stem v. National 
City Co., D.C.Minn., 25 P.Supp. 948, 
affirmed, C.C.A., City Co. of New 
York V. Stern, 110 P.2d 601, re¬ 
versed on other grounds 61 S.Ct. 
823, 312 U.S, 666, :S5 L.Ed. 1110, 
mandate conformed to, C.C.A., 142 
P.2d 449. 

N.H.—^Kenalos v. H. V. Greene Co., 
128 A. 335, 81 N.H. 426. 

Tender by way of allegatioxL 

(1) In a suit to cancel a contract 
for the sale of corporate stock on the 
ground that the sale violated the 
conditions laid down in the permit, 
plaintiff should, by appropriate alle¬ 
gations of *the complaint, make ten¬ 
der of the consideration of the sale 


to defendant through judgment.—• 
Michaels v. Pacific Soft Water Laun¬ 
dry, 286 P. 165, 104 CaLApp. 349, re¬ 
hearing denied 286 P. 1071, 104 Cal. 
App. 349. 

(2) Under statute, requiring that 
tender of stock be made to seller or 
in court, declaration alleging that 
.plaintiff brought into court and ten¬ 
dered shares of stock, and further 
tender at conclusion of testimony, 
was held to comply with statute.— 
Morrison v. Farmers* Elevator Co., 
150 N.E. 330, 319 IlL 372. 

68. IlL—Glen v. Dodson, ISO N.E 
393, 347 DL 473—Pelham v. Hop¬ 
per. 23 N.E.2d 389, 302 lU.App. 51. 
In Massachusetts, where a sale of 
stock in violation of the Blue Sky 
Law is deemed void **at the instance” 
of the buyer, it is held that in spe¬ 
cial circumstances, as where the buy¬ 
er was not imposed on in the pur¬ 
chase of the stock and, after acquir¬ 
ing full information of the violation, 
chose to continue to hold the stock 
and to participate in the affiairs of 
the corporation as a shareholder, he 
must rescind and return any consid- i 
eration received or any benefit de-1 
rived before bringing his action, and | 
that in such a situation technical dif¬ 
ferences between void and voidable 
contracts will he ignored in order to 
bring about a just result.—Cummings 
V. Hotchkin Co., 197 N.E 473, 292 
Mass. 78. 

67. Mich.—^B^rm Products Co. of 
Michigan v. Jordan, 201 N.W. 198, 
229 Mich. 235. 

Pa.—^Mahony v. Boenning, 6 A.2d 795, 
335 Pa. 215. 

Defenses generally see infra sub¬ 
division d of this section, 
StiSLciency of rescission 
Notice hy buyer of option privilege 
that he would defend because trans¬ 
action violated Blue Sky Daw was 
effectual as rescission.—Link, Fetter 
Co. V. PolUe, 217 N.W. 60, 241 Mich. 
356. 

66. Ariz.—-Davis v. Dunseath, 15 P. 
2d 946, 41 Ariz. 67—^Reilly v. Giyne, 
234 P. 35, 27 Ariz. 432, 40 A.LuR. 
1005. 

Ark.—City Nat. Bank v. De Baum, 
265 aw. 648, 166 Ark. 18. 
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CaL—^Duntley v. Kagarise, 52 P.2d 
560, 10 CaLApp.2d 394. 

Ga.—^Mechanics Loan & Savings Co. 
T. Mathers, 195 SJE. 429, 185 Ga. 
301—Cooper v. Southern Discount 
Co., 6 S.E2d 799, 61 Ga.App. 581— 
Decatur Developing Co. v. Lang¬ 
ford, 171 S.E. 396, 47 GaJLPP. 738. 
Idaho.—^Ashley & Rumelin, Bankers, 

V. Brady, 238 P. 314, 41 Idaho 160. 
Minn.—Simerman v. Kroppen, 228 N, 

W, 757. 179 Minn. 582. 

N.O.—-W. R. Grace & Co. v. Strick¬ 
land, 124 SJEL 856, 188 N.C. 369. 35 
A.LR, 1296—^Planters* Bank & 
Trust Co. V. Felton, 124 RE 849, 
1S8 N.C. 384. 

37 C.J. p 278 note 54. 

Acconunodat^m indorsers of notes 
given for stock not approved by se¬ 
curities commission were entitled to 
discharge of liability after tendering 
back stock.—^Baltzer v. Rutt. 235 N. 
W. 193, 253 Mich. 389. 

69. Ark.—City Nat. Bank v, De 
Baum. 265 S.W. 648, 166 Ark. 18. 

Idaho.—^Ashley & Rumelin, Bankers, 
V. Brady, 238 P. 314, 41 Idaho 160. 
N.C.—W. R. Grace & Co. v. Strick¬ 
land, 124 SJB. 856, ISS N.C. 369, 35 
AjL-R. 1295. 

37 C.J. p 278 note 55. 

Assignee with notice cannot recov¬ 
er on note given by buyer of stock 
sold in violation of Blue Sky Law.— 
Fentress v. City Nat. Bank, 290 S. 
W. 58, 172 Ark. 711. 

70. Ariz.—United Bank & Trust Co, 
V. Joyner, 11 P.2d 829, 40 Ariz. 229. 

Cal.—California Western Holding Co. 
V. Merrill, 46 P.2d 175, 7 CaLApp. 
2d 131. 

Ga.—Suddath v. Blanchard & Cal¬ 
houn, 160 S.E 686, 44 Ga.App. 149 
! —Tomberlin v. Waycross Commer- 

I cial Hotel Co., 152 S.E 300, 41 Ga- 
! App. 77, certiorari denied Waycross 
Commercial Hotel Co. v. Tomber¬ 
lin, 160 S.E. 92, 173 Ga. 224—Witt 
V. Trustees' Loan & Savings Co., 
127 S.E. 810, 33 GaApp. 802. 

N.T.—Sajor v. Ampol, Inc., 372 N.T, 
S. 294, 242 App.Div. 655. modified 
on other grounds 274 N.T.S. 678, 
242 App-Div. 728. 

N.C,—^Burlington Hotel Corporation 
V. Bell, 135 S.E 616, 192 N.C 620. 
Tenn.—Gkiodyear v. Mettx, 228 RW. 
57. 143 Term. 287. 
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in violation of the Blue Sky Law, is not deemed 
void or invalid, the purchaser may not assert the 
illegality of the sale in order to defeat enforce¬ 
ment of the seller’s rights.^^ 

A statutory remedy is limited to cases which come 
within its terms,and can be invoked only by 
compliance with the statutory conditions.'^® Un¬ 
der some statutes, the right to avoid the sale is lost 
if the purchaser refuses or fails within a reason¬ 
able time to accept a voluntary offer of the person 
making the sale to take back the securities in ques¬ 
tion and to refund the full amount paid by the pur¬ 
chaser J4 

Refunding commissions. Under a provision em¬ 
powering the commission to require promoters of 
stock sold to apply the proceeds to the purposes 
for which the securities were sold, the commission 
may compel persons who sell stock in violation 
of the law to refund commissions earned by them, 
and deposit them with the treasurer of the corpora¬ 
tion as assets thereof.'^5 It has been held that a 
corporation cannot recover commissions withheld by 
a stock sales agent under a contract which is ille¬ 
gal, as in violation of tlie Blue Sk>’’ Law.^® 

(2) Under Federal Securities Act 

The Federal Securities Act provides various remedies 
for persons injured by the purchase of stocks or securi¬ 
ties sold in violation of the law. 


The Federal Securities Act confers a right of 
dvil action under certain conditions in favor of per¬ 
sons injured by violators of its provisions.^7 Under 
one of its provisions a liability is imposed on the 
seller, and a right of action conferred on a pur¬ 
chaser, of securities sold by means of a prospectus 
or oral communication which includes an untrue 
statement of a material fact or omits to state a ma¬ 
terial fact necessary in order to make the state¬ 
ments not misleading.78 Although any suit to es¬ 
tablish the civil liability thus imposed must ulti¬ 
mately seek recovery of the consideration paid less 
income received or damages if claimant no longer 
owns the security,*^® it has been pointed out that 
the right of action conferred by the act is not lim¬ 
ited to actions seeking only the recovery of a mon¬ 
ey judgmentjSO on the contrary, the intention of 
the act is to establish a statutory right which the 
litigant may enforce in designated courts by such 
legal or equitable actions or procedures as would 
normally be available to him.si Thus it has been 
held that the act authorities purchasers of securi¬ 
ties to maintain a suit in equity to rescind a fraud¬ 
ulent sale and secure restitution of the considera¬ 
tion paid,®® and to enforce the right to restitution 
against a third person where the vendor is insolvent 
and the third person has assets in his possession be¬ 
longing to the vendor.^3 Another provision impos- 


71. Ohio.—^Warren People's Market 
Co. V. Corbett & Sons, 151 X.E 51, 
114 Ohio St 126. 

72. Kan—Glatt v. Xewland, S3 P. 
2d 663, 14S Kan. 4SS. 

Miss.—^White v. Stewart, 145 So. 747. 

Palsity of prospectus 

Under statute creating- liability of 
seller to purchaser of securities on 
faith of misleading written prospec¬ 
tus m addition to liability imposed 
by common law, cause of action must 
be predicated on falsity of prospec¬ 
tus and faith of buyer of securities 
therein.—Edward Brockhaus & Co. v. 
Gilson, 92 S.W.2d S30, 262 Ky. 509. 

Corporation’s qualification 
Buyer of stock was not entitled to 
recover against corporation under 
Blue Sky Law for fraud in sale 
thereof, where there was no proof 
that corporation ever qualified under 
Blue Sky Law.—Mississippi Power 
Co. V, May, 161 So 140, 173 Miss. 580, 
suggestion of error overruled 161 
So. 755, 173 Miss. 6S0. 

73. Wis.—^tVaisbren v. Blink, 242 N. 

W. 163, 207 Wis. 619. 

74. Mich,—Philpott v. Soldan, 170 j 

X. W. 214, 27S Mich. 57. 


75. Va—Reid v. Perrow, 11S S.E. 
120, 136 Va. 449. 

76. Miss.—Dixie Rubber Co. v. Ca- 
toe, 110 So. 670, 145 Miss. 342. 

77. U.S.—Geismar v. Bond & Good¬ 
win. DC.N.Y., 39 F.Supp. 536. 

ZmpUed right of action 

Even apart from its express pro¬ 
visions, the act, in providing that 
contracts in violation thereof shall 
be void, contemplates the mainte¬ 
nance of civil actions for rescission 
of such contracts and for recovery 
of money damages.—^Kardon v. Xa- 
tional Gypsum Co., D.C.Pa., 69 P. 
Supp. 512. 

78. U.S.—^Rosenberg r. Hano, C.C.A. 
Pa., 121 P.2d SIS—Murphy v. Cady, 
D.C.Me., SO P.Supp. 466, affirmed, 
C.C.A.. Cady v. Murphy, 113 P.2d 
9S8, certiorari denied 61 S.Ct. 175, 
311 U S. 705, S5 L.Ed. 458—Shonts 
V. Hirliman, D,C.Cal., 28 F.Supp. 
47S. 

The gravamen of the cause of 
action is the misleading of the pur¬ 
chaser.—^Pennsylvania Co. for Insur¬ 
ances on Lives and Granting Annui¬ 
ties V. Deckert. C.aA.Pa., 123 F.2d 
979. 

79. U.S.—Deckert t. Independence 
Shares Corporation, Pa., 61 g.Ct- 
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229, 311 U.S. 282, 85 L.Ed. 1S9— 
Murphy v. Cady, D.C-Me., 30 F 
Supp. 466, affirmed, C.C.A., Cady v 
Murphy, 113 P.2d 988, certiorari 
denied 61 S.Ct. 175, 311 U.S. 705, 
85 L.Ed. 458. 

80. U.S.—^Deckert v. Independence 
Shares Corporation, Pa., 61 S Ct. 
229, 311 U.S. 282, 85 L.Ed. 189— 
Corporation Trust Co. v. Logan, D 
C.Del., 62 P.Supp. 999. 

81. U.S.—^Deckert v. Independence 
Shares Corporation, Pa.. 61 S.Ct 
229, 311 U.S. 282, 35 L.Ed. 189. 

82. U.S.—Deckert v. Independence 
Shares Corporation, supra. 

Xn case of exchange 

Stockholders were entitled to re¬ 
cover stock exchanged by them for 
voting trust certificates in violation 
of the Federal Securities Act, and 
were not limited to a money judg¬ 
ment, nor an injunction against the 
issuance of further certificates until 
the filing of a registration statement. 
—Corporation Trust Co. v. Logan, D 
C.Del.. 52 F.Supp. 999. 

83. U.S.—^Deckert v. Independence - 
Shares Corporation, Pa.,- 61 S.Ct. 
229, 311 U.a 282, 85 L.E<L 189. 
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es a civil liability on and confers a corresponding 
right of action against a person who knownngly 
makes false and misleading statements in an appli¬ 
cation for registration of a security on a national 
exchange.^4 a right of action is also conferred 
on any person who purchases or sells a security at 
a price which was affected by prohibited manipula¬ 
tive practices,^® In order to invoke this provi¬ 
sion, however, there must have been some change 
in price because of the prohibited acts;S6 jn other 
words, the party claiming injury must either have 
entered a false market or paid a false price to en¬ 
ter a genuine market.^? 

The Federal Security Act also provides that, if 
the beneficial owner of more than ten per cent of 
any equity security registered on a national ex¬ 
change, or a director or ofBcer of the issuer of 
such security, buys and sells, or sells and buys, any 
of such security within a period of six months, the 
profit realized from such transactions, except in 
certain cases, inures to, and is recoverable by, the 
issuer.SS The purpose of the provision is to make 
unprofitable short swings by persons in a position 
to have inside information ;S9 the provision does 
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not prohibit such transactions, but merely removes 
the profit to the individual resulting therefrom.®^ 
The right to recover tmder this provision has been 
held to exist, even though the sales and purchases 
were not of identical stock certificates,®^ even 
though the transaction involved a transfer of shares 
in payment of a debt, since such a transaction is 
within the statutory definition of a “sale,”®® or even 
though the sales and purchases were not made on 
a national exchange, but the stock was registered 
on such an exchange.®® 

c. Persons Liable 

Generally, all persons participating in the consumma¬ 
tion of a transaction in violation of the Blue Sky Laws- 
are liable therefor, but the determination of who is lia¬ 
ble in a particular case depends on the circumstances 
thereof and on the terms of the statute. 

While the determination of who is liable for a 
sale of securities in violation of Blue Sky Laws 
depends on the circumstances of the particular 
transaction and on the terms of the particular stat¬ 
ute,®"^ it may be said generally that all participants- 
in the consummation of the sale are liable there- 
for.®5 Accordingly, liability has been held in a 


84. D.C.—Bank of America Xat. 
Trust & Savings Ass’n v. Douglas, 
105 F,2d 100, 70 App D.C. 221, 123 
A.L..R. 1266. 


P.2d 167, reheard 127 P.2d 300, 52 
Cal.App.2d 766. 

Ill,—^Weisbrod v. Lowitz, 2S2 Ill.App 
252. 


85. U.S.—Rosenberg v. Hano, C.C.A. 
Pa, 121 F.2d SIS. 

86. U.S—Rosenberg v. Hano, C.C.A. 
Pa, 121 P.2d 818. 

87. U.S.—Rosenberg v. Hano, supra. 


88. U.S.—Smolowe v. Delendo Cor¬ 
poration, D.C.N.T., 46 P.Supp. 758, 
affirmed, C.C.A.. 136 F.2d 231, 148 
A.L.R. 300, certiorari denied 64 S. 
Ct. 56, 320 U.S. 751, 88 D.Ed. 446. 
AcguisitioiL in. good faith 

The provision exempting a trans¬ 
action wherein the security is ac¬ 
quired in good faith in connection 
with a debt previously contracted 
applies only to the profits of the 
person acquiring the stock in pay¬ 
ment of an existing debt, not to the 
profits of the person transferring the 
stock in payment of his own debt.— 
Smolowe v. Delendo Corporation, su¬ 
pra. 


89. U.S.—Smolowe 
poration, supra. 

90. U.S.—Smolowe 
poration, supra. 

91. U S.—Smolowe 
poration, supra. 

92. U.S.—Smolowe 
poration, supra. 

93. U.S.—Smolowe 
poration, supra, 

94. Cal-—Moore v. 
53 O.XS.~50 


V. Delendo Cor- 
V. Delendo Cor- 
V. Delendo Cor- 
V. Delendo Cor- 
V. Delendo Cor- 
Stella, App., 124 


Tmder Pederal Secizrities Act 

(1) The provision of the Securities 
Act imposing liability on any person 
who “sells” a security by untrue 
statement of a material fact, or 
omission to state a material fact 
necessary to make the statement not 
misleading, imposes a liability for 
misrepresentations not only on prin¬ 
cipals, but also on brokers when sell¬ 
ing securities owned by other per¬ 
sons, whether the brokers are acting 
as agents for the seller alone or in 
a dual capacity as agent for both 
seller and buyer. 

U.S.—Cady v. Murphy, C.C.A.Me., 113 
F.2d 988, certiorari denied Cady v. 
Murphy, 61 S.Ct. 175. 311 U.S. 705, 
85 L.Ed. 45S—^Murphy v. Cady, D.C. 
Me., 30 F.Supp. 466, affirmed, C.C. 
A., Cady v. Murphy, 113 F.2d 98S, 
certiorari denied 61 S.Ct. 175, 311 
U.S. 705, 85 D.Ed. 458, 

N.Y.—Boehm v. Granger, 42 M’.T.S.2d 
246, 181 Misc. 680. affirmed 50 N. 
T.S.2d 845, 268 AppDiv. 855. 

<2) The provision applies to a sell¬ 
er whether he acts as principal or as 
broker and includes as participants 
in the sale persons in control of sell¬ 
er as well as the seller Itself.—Schill- 
ner v. H. Vaughan Clarke & Co.. C.C. 
A.N.Y., 134 F.2d 875, 

(3) The 1938 amendment contem¬ 
plates a civil suit against all per¬ 
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sons who, directly or indirectly, con¬ 
trol any person liable under any 
provision of the act or regulation 
thereunder, in addition to the broker 
or dealer.—Geismar v. Bond & Good¬ 
win, D.C.X.Y., 40 P.Supp. 876. 

95. Or.—Salo V. Northern Savings & 
Loan Ass*n, 12 P.2d 765, 140 Or 
351. 

Sole stockholder of oil company 
and another as alter ego of corpora¬ 
tion were personally liable for pur¬ 
chase price of certain interests in oij 
venture which they had sold without 
obtaining permit.—McFaul v. Deck, 
86 P.2d 890. 30 CaLApp.2d 424. 

Trustee of syndicate participating 
in sale of units without complying 
with law was liable to purchasers: 
whether or not profiting thereby.— 
Freeze v. Smith, 236 N.W. SlO, 254 
Mich. 386. 

Solicitor 

In suit to recover amount paid for 
shares of beneficial interest issued 
by a real estate trust, where defend¬ 
ant was interested in sale of his lots 
which could be purchased by the- 
trust only by sale of certificates of 
interest and where defendant solicit¬ 
ed purchase of the shares, defendant 
was a “promoter,*' **issuer/* and “so¬ 
licitor” within Securities Law, and 
as such w’as liable to the purchaser, 
where sales -were in violation of the 
securities law.—^Frenzel v. Lonnquist 
Co., 26 N.R2d 687, 304 III.App. 377. 
Zd.abilit 7 for acts of custosuers* suau 
Act of stockholders* customers’' 
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number of cases to attach to the corporation or 
company itself,^® as well as to corporate officers, 
directors, and agents,^^ Under a statute substan¬ 
tially so providing, ever}' person, firm, or corpo¬ 
ration participating, directly or indirectly, in such 
a sale is liable to the purchaser without proof of 
fraud.^^ Moreover, under a statute imposing lia- 
bilit}^ on the seller of securities sold in violation of 
the Blue Sky Law and on every solicitor, agent, 
or broker of such seller who knowingly performs 
any act or who in any way participates in or fur¬ 
thers such sale, it has been held that a seller,®^ and 
every officer of the selling corporation,^ who know¬ 
ingly participates in the sale incurs liability; and 
under a provision imposing liability on any person, 
agent, or officer of the seller who sells or offers 
for sale securities in violation of the Blue Sky 
Law, or who in any manner authorizes or assists 
in any such sale or offer, even an officer who did not 


actually participate in the particular sale, may be 
liable,2 as where his position is such as to charge 
him with knowledge of the corporate affairs and 
where he personally signed the certificate of stock.S 

One who enters into a conspiracy with another 
and aids in consummating a sale of securities in 
violation of the statute becomes in effect a seller 
within the meaning of the provision imposing lia¬ 
bility on the seller."* Under a Blue Sky Law mak¬ 
ing a violation thereof a misdemeanor, it has been 
held that, since all those aiding in the commission 
of a misdemeanor are principals, one who active!} 
assists in the making of an unlawful sale is liable 
regardless of the extent of his participation.^ It 
has been held that one who assists another in mak¬ 
ing a sale of securities requiring a permit, which 
has not been granted, is not saved from liability as 
a party to the illegality by the fact that he does not 
know 'whether or not a permit has been obtained.® 


man in procuring customer of firm j 
to enter into pretended transaction 
to defraud a customer, and thereby ; 
defrauding such customer of large | 
sum of money, unknown to stock-1 
brokers, was not within apparent 
scope of authority of customers’ man 
so as to render stockbrokers and 
their statutory surety liable to de¬ 
frauded customer.—^Moore v. Mitch¬ 
ell, 270 N.W. 197. 278 Mich. 10. 

Salesman 

Money paid salesman for class D 
securities may be recovered from 
salesman, where company, but not 
defendant, had complied with statute. 
—^Puntenney v. Mantle, 249 Ill.App. 
242. 

96- Cal.—^Mary Pickford Co. v. Bay- 
ly Bros., 86 P.2d 102. 12 Cal.2d 
501—Mannion v. Baldwin, 20 P.2d 
678, 217 Cal. 600. 

Particnlar corpozatloiis 

(1) Corporation whose stock is 
sold in violation of statute is liable 
for return of consideration paid.— 
Xoll V. Woods, 203 N.W. 848, 231 
Mich. 224. 

(2) Corporation could be held lia¬ 
ble where directors sold worthless 
certificates representing overriding 
royalty without permit, although cor¬ 
poration neither authorized nor rati¬ 
fied fraud.—O’Connell v. Union drill¬ 
ing & Petroleum Co., 8 P.2d 867, 121 
CakApp. 302. 

(3) A new corporation, which was 
really mere continuation of old cor¬ 
poration, assets of which were pur¬ 
chased by new corporation at hank- 
ruptcy sale, wats liable to purchasers 
of old corporation’s stock, sold in 
violation of terms of permit granted 
by corporation commissioner, for 
amount paid therefor.—Blank y. Ol- 


covich Shoe Corporation, 67 P.2d 376, 
20 Cal.App.2d 456. 

97. Cal.—Mary Pickford Co. v. Bay- 
ly Bros., 86 P.2d 102. 12 Cal.2d 501 
—^Mannion v. Baldwin, 20 P.2d 678, 
217 Cal. 600—^Randall v. California 
Land Buyers’ Syndicate, 20 P.2d 
331, 217 Cal. 594. 

Kan.—^Daniels v. Craiglow, 292 P. 
771, 131 E:an. 500. 

Mich.—Chambers v. Beckwith, 225 N. 

W. 605, 247 Mich. 255. 

Minn.—Drees v. Minnesota Petroleum 
Co.. 250 N.W. 563. 189 Minn. €08. 
Paxticnlar officers 

<1) Corporation's president who ac¬ 
tually negotiated sale of securities in 
violation of Securities Act and re¬ 
ceived money therefor, whether as 
agent of corporation or otherwise, 
was liable to purchasers of securities 
for money paid, in an action for con¬ 
structive fraud and on an implied 
warranty.—^Woods v. Deck, C.C.A. 
Cal., 112 P.2d 739. 

(3) President of corporation, "who 
sold stock before certificate for sale 
had been issued, in violation of stat¬ 
ute, was personally liable to pur¬ 
chaser.—^Noil V. Woods, 203 N.W. 848, 
231 Mich. 224. 

90 . Utah.—^Buttrey v. Guaranteed 
Securities Co., 300 P. 1040, 78 Utah 
39. 

Knowledge of illegality 

Knowledge of officer, director, or 
agent of corporation that corporation 
had not obtained license to sell se¬ 
curities is not a condition preced¬ 
ent to liability to puixhaser.—^Butt- 
rey v. Guaranteed Securities Co., su¬ 
pra, 

99. SetUez’s knowledge 

So-called “knowing” clause of Blue 
Sky Law creating liability to pur¬ 
chaser of stock not approved by the 
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Securities Commission is applicable 
to seller as well as agent, and he 
must have known of violation in or¬ 
der to be liable.—Vogler v. William 
C. Roney & Co., 244 N.W. 129, 259 
Mich. 460. 

1. Ga.—^McWhirter v. Holmes, 176 
S.E. 153, 49 Ga.App. 536. 

m.—Wehrwein v. Eeistman Springs 
Beverage Co., 238 IlLApp. 443. 
Batiflcation of sale 
Where president of corporation 
sold stock to the plaintiff in viola¬ 
tion of statutory regulation and mon¬ 
ey was paid and stock issued before 
directors knew about transaction, 
ratification of sale by directors be¬ 
fore plaintiff rescinded merely set¬ 
tled authority of president to act for 
corporation and was not “personal 
participation” or “aid” in making 
the sale by directors so as to make 
directors liable to plaintiff on plain¬ 
tiff’s rescission under statute impos¬ 
ing liability on directors, officers or 
agents personally participating in 
sale of stock in violation of regula¬ 
tions.—^Nichols V. Tandre, 9 So.2d 
157, 151 Fla, 87, 144 A.L.R. 1351. 

2. Ill.—Abrams v. Love, 254 Ill.App. 
428. 

3. Ga.—McWTiirter v. Holmes, 176 
S.E. 153, 49 Ga.App. 536. 

Ky.—Smith v. Crawford, 15 S.W.2d 
249, 228 Ky. 420. 

4. Kan.—Mosley v. Unruh, 95 P.2d 
537, 150 Kan. 469. 

5. Mich.—Chambers v. Beckwith, 
225 N.W. 605, 247 Mich. 255—Lew¬ 
is V. Bricker, 209 N.W. 832. 235 
Mich. 656—^Thompson v. Cain, 198 
N.W. 249, 226 Mich. 609. 

6. Kan.—Weisendanger r. Lind, 220 
i P. 263, 114 Kan. 523. 
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Under a statute requiring the registration of se¬ 
curities and of dealers or agents who sell securi¬ 
ties, persons not registered as dealers in securi¬ 
ties who engage others not registered as such, or 
who engage others to dispose of unregistered se¬ 
curities, are liable for violation of the statuteJ Un¬ 
der a statute making a dealer liable for the acts of 
his salesman, it has been held that, even if the 
dealer discharges the salesman, he is liable for his 
subsequent acts as long as the dealer retains the 
salesman’s license in his possession instead of sur¬ 
rendering it for cancellation.® Stockholders of an 
insolvent corporation have been held to be liable 
to a purchaser of stock sold in violation of the 
Blue Sky Law under their general statutory lia¬ 
bility for the debts of the corporation.^ 

One who does not commit or aid in the commis¬ 
sion of any unlawful act or in the perpetration of 
a fraud in the sale of a security ordinarily will not 
be held liable to the purchaser.^O 

d. Defenses 

Matters which in no way affect the liability of the 
defendant do not constitute defenses; if the purchaser 
IS in pari delicto with the seller, he cannot recover. 

Matters which in no way aifect the liability of 
defendant do not constitute defenses in actions to 
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recover for violations of the Blue Sky Laws.^i Un¬ 
der some statutes it has been held that the fact that 
defendant acted in good faith^^ or on ad\dce of 
counsel, 13 or that plaintiff went into the transac¬ 
tion fully informed and with his eyes open,i^ is 
no defense to an action by a purchaser of stock sold 
in violation of the Blue Sky Law to recover the sum 
paid. It has also been held that a corporation and 
its officers issuing share certificates without a per¬ 
mit are responsible to a purchaser acting in good 
faith, even though the corporation acted through 
mistake,!^ and offiered to issue a valid certificate on 
securing a permit after the purchaser had com¬ 
menced an action for fraud.i® 

Where no creditors are a party to the action, it 
is no defense to the buyer’s action to recover the 
purchase price that the buyer allegedly bought 
through an undisclosed agent in order to defraud 
his creditors,!^ The fact that the stock rose for 
a period far above the price w'hich the buyer paid 
does not relieve the corporation and its officers of 
liability.!® 

Persons in pari delicto. If the purchaser was a 
party to the illegality of the transaction, and equal¬ 
ly guilty "with the seller, he cannot recover.!® 
However, a purchaser who has participated in an 


7. Ind.—^Holloway v. Thompson, 42 
X.E.2d 421, 112 Ind.App. 229. 

8. Mich.—^Timmerman v. Bultman, 
234 N.W. 441, 253 Mich. 99. follow¬ 
ed in Schroetenboer v. Bultman, 
234 N.W. 444, 253 Mich. 108, and 
Nienhuis v. Bultman, 234 N.W. 444, 
253 Mich. 109. 

9. Minn.—^Webster v. TJ. S, I. Real¬ 
ty Co., 212 N.W. 806, 170 Minn. 360. 

la U.S.—Shonts V, Hirliman, D.C. 

Cal., 28 P.Supp. 478. 

Ala.—Westenhaver v. Dunnavant, 143 
So. 823. 225 Ala. 400. 

Cal.—^Mannion v. Baldwin, 20 P.2d 
678, 217 Cal. 600. 

Minn,—^Parr v. Canam Metals, 365 
N.W. 287, 196 Minn. 325. 

Okl.—^Dunham v. Chemical Bank & 
Trust Co., 71 P.2d 468, 180 Okl. 
537. 

Utah.—Buttrey v. Guaranteed Securi¬ 
ties Co., 300 P. 1040, 73 Utah 39.* 
The oxdinaxy brokerag’e traasac- 
tioa of executing orders to buy or 
sell is not affected by the provision 
m the Federal Securities Act impos¬ 
ing liability on seller of security 
making untrue statement of mate¬ 
rial fact.—^Murphy v. Cady, D.C.Me., 
SO P.Supp. 466, affirmed, C.C.A-, Cady 
T. Murphy, 113 P.2d 988, certiorari 
denied 61 S.Ct. 175, 311 U.S. 705. 
85 L.Ed. 458. 

Baaittltorlzed acts of agent 
Conveyance of realty for balance 


due on stock subscription, induced by 
stockbroker’s agent acting outside 
employment, was not transaction 
within act obligating broker for acts 
of agent.—Sharp v. E. D. Leavitt & 
Co.. 295 P. 1082, 111 Cal.App. 634. 
IX. Mich.—Noll V. Woods, 203 N.W. 
848, 231 Mich. 224. 

N.T.—Garey v. Perez P. Huff Co., 238 
N.T.S. 38, 135 Misc. 138. 

Snbseanent compliance wltli statute 
Compliance by corporation with 
statute, after contract for sale of 
stock and before payment of balance 
of purchase money, did not relieve 
broker from liability for purchase 
money.—^Brannan, Beckham, &, Co. r. 
Ramsaur. 152 SJBL 282, 41 Ga.App. 
166. 

12. Ill.—Wehrwein t. Eastman 

Springs Beverage Co., 238 IlUApp. 
443. 

Ohio.—^Farmers & Merchants Bank 
V. Stone, 27 Ohio N.P.,N.S., 529. 
Or. —Moe v. Coe, 263 P. 925, 124 Or. 
436. 

Palxness of corporation’s intent in 
selling stock in different manner than 
permit allowed is immaterial in ac¬ 
tion by purchaser to recover sum 
paid-—Commercial Bldg. Co, v. Levy, 
290 P. 1048, 108 CaLApp. 54. 

13. Or.—^Moe v. Coe, 263 P. 925, 124 
Or. 436. 

14. HL—Hudson v. Silver, 273 HI. 
App, 40—Wehrwein ▼. Eastman 
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Springs Beverage Go.^ 238 IllA.pp. 
443. 

N-Y.—Garey v. Perez P. Huff Co., 23 S 
N.Y.S. 38, 135 Misc. 138. 

15. Cal.—^Boss V. Silent Drama Syn¬ 
dicate, 255 P. 225. 82 CaLApp. 109 

16. Cal.—^Boss T. Silent Drama Syn¬ 
dicate, supra. 

17. Mass.—^McGray ▼. Homblower, 
10 N.E.2d 501, 298 Mass. 334, ap¬ 
peal dismissed Homblower v, Mc- 
Gray. 58 S.Ct. 363, 302 U.S. 655, 
82 L.Ed. 506, rehearing denied 58 
S.Ct. 408, 302 U.S. 780, 82 L.Ed. 
603. 

18. CaL—^Poliak ▼. Staunten, 293 P. 
26, 310 Cal. 656. 

19. Ark.—Blanks v, American 
Southern Trust Co., 9 S.W.2d 310, 
177 Ark. S32. 

Cal.—Michell v. Grass Valley Gold 
Mines Co., 275 P. 418, 206 Cal. 609 
—^Domenlgoni v. Imperial Live 
Stock & Mortgage Co., 209 P. 36, 
189 Cal. 467—^Miller v. California 
Roofing Co., 130 P.2d 740, 55 CaL 
App.2d 136—Campbell v. Julian 
Merger Mines, 295 P. 1040, 111 Cal. 
App. 649. 

Mich.—Schrier v. B & B Oil Ckx, 18 
N.W,2d 392, 311 Mich. 118. 

Purchaser held in pail deSicta 

Cal.—^Miller v. California Roofing 
Co., IZB 74$. S5 CaLApp.M 

136. 
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unlawful sale will not ordinarily be deemed in pari 
delicto,-0 at least as long as the contract is still ex¬ 
ecutory,unless he connived with the seller to 
violate the statute,22 or is equally culpable,^^ 

e. Actions 

(1) In general 

(2) On bond 

(1) In General 

(a) General rules 

(b) Pleadings 

(c) Evidence 

(d) Trial and juds^ent 


(a) General Rules 

An action by a purchaser of securities sold In viola¬ 
tion of Blue Sky Laws must be brought within the period 
prescribed by statute; general principles are applicable 
in such actions as to questions of process, venue, and 
parties. 

An action by a purchaser of securities sold in 
violation of Blue Sky Laws must be brought with¬ 
in the period prescribed by the statute.^^ 

Some statutes begin to run from the time of the 
sale, even in cases based on fraud which is not dis¬ 
covered until some time after the sale;25 but under 
other statutes, an action is barred after the expira¬ 
tion of a stated period from the time plaintiff dis¬ 
covered the facts or should by the exercise of rea¬ 
sonable diligence have discovered them.26 More- 


“20. Ariz,—^United Bank & Trust Co. 
V. Joyner, 11 P.2d 829, 40 Ariz. 
229—Reilly v. Clyne, 234 P. 35, 
27 Anz 432. 40 A L. R. 1005. 

^al.—^Austin v. Hallmark Oil Co., 134 
P.2d 777, 21 Cal,2d 71S—Mary Pick- 
ford Co. V. Bayly Bros., S6 P.2d 
102, 12 Cal.2d 501—^Holmquist v. 
Kent. 25 P 2d 977, 219 Cal. 231— 
■Western Oil & Refining’ Co. v Ven- 
ago Oil Corporation, 24 P 2d 971. 
218 Cal. 733, 88 A.L.R. 1271. fol¬ 
lowed in 24 P.2d 977. 218 Cal. 784 
—Randall v. California Land Buy¬ 
ers* Syndicate, 20 P 2d 331, 217 
Cal. 594—^Tl’alker v. Harbor Real¬ 
ty & Development Corporation, 3 
P.2d 557, 214 Cal. 46—Poliak v. 
Staunton, 293 P. 26. 210 Cal 656— 
Miller v. California Roofing Co , 130 
P.2d 740, 55 Cal.App.2d 136—Auslen 
V. Thompson, 101 P.Sd 136. 3S Cal. 
.\pp.2d 204—Parmely v. Boone, 96 
P.2d 164, 35 Cal.App.2d 517—Los 
Angeles Transfer Co. v. Ritz Carl- 
Ion Hotel Co. of Hollywood, 46 P. 
■id 186, 7 Cal.App.2d 154—Ellington 
V. Pacific Coast Pulp & Paper Cor¬ 
poration, 28 P.2d 404, 135 Cal App. 
703—^Kehrlein t. Builders’ Mortg. 
Co-, 22 P.2d 242, 131 CaLApp. 714 
— "SaX. Trust & Savings Bank of 
Los Angeles t. Arrowhead Springs 
Beverage Co., 14 P.2d 821, 126 Cal. 
App. 550 — Castle v. Acme Ice 
Cream Co., 281 P. 396, 101 Cal App. 
94—Tatterson v. Kehrlein, 263 P. 
2 So, SS Cal.App. 34. 

Mass.—^Bauer v. Bond & Goodwin, 
188 N.E. 70S. 285 Mass. 117—Knee- 
land V. Emerton, 1S3 N.E, 155, 280 
Mass. 371, S7 A-L-R. 1. 

Minn.—^^ebster v. U. S. I. Realty Co., 
213 N.W. S06, 170 Minn. 360—Ter- 
cellinrv. U. S. 1. Realty Co., 196 
N.W. 672. 158 Minn. 72. 

N.Y.—Sajor v. Ampol, Inc., 272 N.T. 
S. 294, 242 App.Div. 655, modified 
on other grounds 274 N.T.S. 678, 
242 App.Div. 72S. 

Knowledge of morality 

The mere fact that purchaser of 

stock knew of broker’s illegal actions 


in manipulating stock and intended 
to profit on them did not place him 
in pari delicto so as to preclude re¬ 
covery by him under civil liability 
provisions of Securities Exchange 
Act, where purchaser was not to par¬ 
ticipate in the unlawful actions.— 
Rosenberg v. Hano, C.C.A.Pa, 121 P. 
2d SIS. 

21. Cal.—Olds V. Simmons, 11 P.2d 

36. 123 Cal.App. 275—Clory v. 

Dodge, 4 P.2d 223, 117 CaLApp. 148. 

22. Cal.—^Western Oil & Refining Co. 
V. Venago Oil Corporation, 24 P.2d 
971. 218 Cal. 733, 88 A.L.R. 1271, 
followed in 24 P.2d 977, 218 Cal. 
784—Parmely v. Boone. 96 P.2d 
164, 35 Cal.App.2d 517. 

23. Cal.—Western Oil & Refining Co. 
V. Venago Oil Corporation, 24 P. 
2d 971. 218 CaL 733, SS A.L R. 1271, 
followed in 24 P.2d 977, 218 Cal. 
7S4—Randall v, California Land 
Buyers’ Syndicate, 20 P.2d 351, 217 
Cal. 694. 

Where rights of third persons iii- 
tervene, a slighter degree of culpa¬ 
bility may be sufficient to place the 
purchaser in pari delicto.—Miller v. 
California Roofing Co., 130 P.,2d 740, 
55 CaLApp,2d 136. 

24. U.S.—Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities v. Deckert, C.C.A.Pa., 123 
F.2d 979—Craig v. Western & 
Southern Indemnity Co., C.C.A.Ky., 
119 F,2d 591—Rosenberg v. Hano, 
D C Pa., 39 F.Supp. 714, affirmed, C. 

C. A.. 121 F.2d SIS—Metzger v. 

Breeze Corporations, D.C.N.J., 37 
P.Supp. G93—Shonts v. Hirliman, 

D. C.Cal., 28 P.Supp. 478. 

Ga —Fleming v. Fox Furnace Co., 
176 S.E. 44. 49 Ga.App. 538. 

Kan—Geiman-Herthel Furniture Co. 
V. Geiman, 161 P.2d 504, 160 Kan. 
346—Terrill v. Hoyt, 87 P.2d 238, 
149 Kan. 51—^Hoffman v. Home 
Royalty Ass’n, 69 P.2d 741, 146 
Kan. 279—Shaffer v. Kansas Farm¬ 
ers Union Royalty Co., 69 P.2d 4, 
146 Kan, 84, appeal dismissed Kan¬ 
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sas Farmers Union Royalty Co. v 
Shaffer, 58 S.Ct. 742, $03 U.S. 623, 
82 L.Ed. 1086. 

Mich.—Craig v. Wright, 260 N.W 
148, 271 Mich. 166—Bigelow v. Otis, 
255 N.W. 270, 267 Mich. 409. 

Minn.—^Donaldson v. Chase Securities 
Corporation, 13 N.W.2d 1, 216 Minn 
269, followed in Pomeroy v. Na¬ 
tional City Co., 13 N.W. 2d 6, 216 
Minn. 278, and affirmed 65 S.Ct 
1137, 325 U.S. 304, 89 L.Ed. 1628. 
rehearin'g denied 65 S.Ct 1561, 325 

U. S. 896, 89 L.Ed. 2006. 

Wis.—Josslyn v. Dahinden-Schmitz 
Co., 243 N.W. 473, 208 Wis. 468— 
"Waisbren v. Blink, 242 N.W. 169, 
207 Wis. 619. 

General statute inapplicable 
The special period provided by the 
speculative securities acts, and not 
general statutes of limitation, deter¬ 
mines the period within which a pur¬ 
chaser may elect to avoid a transac¬ 
tion involving the sale of speculative 
securities. 

Kan.—Brown Memorial Foundation 

V. Rohrer, 103 P.2d 814, 152 Kan. 
291. 

Ky.—First State Bank of Pineville v. 
Slusher, 101 S,W.2d 661, 267 Ky. 
190. 

25. K 5 ^—^Thomas v. Fidelity & Cas¬ 
ualty Co. of New York, 80 S.W.fd 
8, 258 Ky. 360. 

26. U.S.—^Wright T. Bankers Serv¬ 
ice Corporation, D.C.Cal., 39 F. 
Supp. 980—Rosenberg v. Hano & 
Co., D.C.Ba., 26 P.Supp, 160. 

Wis.—Restlawn Memorial Park Ass'n 
V. Solie, 289 N.W. 615, 2ZZ Wis. 
425. 

Nature of provisions 

The civil liability provisions of the 
statute implement the common-law 
doctrine of time limitation in cases 
of fraud, under which innocent are 
not required to use due diligence to 
investigate facts misrepresented by 
the defrauder, but are required to 
use reasonable diligence toward dis¬ 
covering the fraud after the transac- 
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over, even though suit is brought within the time 
limited by the statute of limitations, the circum¬ 
stances of a particular case may be such as to per¬ 
mit the invocation of the defense of laches to de¬ 
feat the claim of equitable relief,-7 but the con¬ 
trary^ has also been held where the contract is 
deemed absolutely void;28 and in any case the doc¬ 
trine will not be invoked w^here plaintiff’s delay has 
not been such as to deprive him of the right to 
claim the benefit of the Blue Sk>" Law,29 Where | 
a sale in violation of the statute is voidable at the ' 
purchaser’s election within a specified time, it has 
been held that the mere fact that the statute of 
limitations has run against the right to rescind will 
not prevent the purchaser from asserting the in¬ 
validity of the sale as a defense in an action on 
his note given in payment of the purchase price of 
the security but there is also authority' to the 
contrary.31 Of course, a special statute of limita¬ 


tions will not bar an action to which it is not ap¬ 
plicable nor is the right to maintain a civil 
suit for recovery of the sum paid for securities sold 
in violation of the Blue Sk}’ Law affected by the 
fact that a criminal prosecution for such viola¬ 
tion is barred by the statute of limitations.33 

Process and z'cnue. The service of process in 
actions arising from the violation of Blue Sk>^ Laws 
is largely’ a matter of statutory regulation.^^ Un¬ 
der the Federal Securities Act an action to enforce 
the statutory liability may be brought in the dis¬ 
trict w’here the sale took place if defendant partici¬ 
pated therein,85 and process may be served on such 
defendant in any other district in which he may be 
found.86 

Parties, In actions based on violations of Blue 
Sky Laws, general principles governing parties are 
applicable.87 It has been held that a purchaser hav- 


tion is completed.—Rosenberg v. 
Hano, C.C.A.Pa., 121 F.2d 818. 

Statute construed 

The requirement of the Securities 
Act that an action to enforce civil 
liability as provided must in no event 
be brought more than three years 
after the securities were offered to 
the public does not dispense with 
the requirement that any action 
brought within the three-year period 
must also be brought within one 
year after discovery or imputed dis¬ 
covery of the falsity of the state¬ 
ment or the omission.—Shonts v. 
Hirliman, D.C.Cal., 28 F.Supp. 478. 
What constitutes reasonable diligence 

(1) Saleswomen purchasing stock 
of employer-corporation were held 
under the facts not chargeable with i 
lack of diligence in failing to discov¬ 
er alleged fraud sooner.—^MacDonald 
v. Reich & Liievre, 281 P. 106, 100 
■CahApp. 736. 

(2) Where customer bought stock 
in alleged reliance on brokers* repre¬ 
sentations that it would go up sev¬ 
eral points immediately, hut stock 
immediately fell in price and rea¬ 
son therefor allegedly did not occur 
to customer until it was explained 
some months later, reasonable dili¬ 
gence in discovering the fraud was 
not shown, and hence special stat¬ 
ute of limitations barred enforcement 
of civil liability.—Rosenberg v. Hano, 
C.C.A.Pa., 121 P.2d 818. 

Action held not barred 

Action under Federal Securities 
Act for false representations alleged¬ 
ly made by stock brokers in prospec¬ 
tus mailed to buyer to induce pur¬ 
chase of stock in corporation, con¬ 
cerning tax liability of corporation, 
brought within one year after final 
adjustment of tax liability, was not 
barred by one year limitation pre- 


' scribed by the act although more 
than one year had passed since pur¬ 
chaser learned of tax assessment 
which was basis of adjustment.— 
Boehm v. Granger, 42 X.T.S.2d 246, 
ISl Misc. 680, affirmed 50 X.T.S.2d 
845, 283 App.Div. 855. 

27. TJ.S.—^De Lamar Mines of Mon¬ 
tana V. Mackay, C.C.A.Xev., 104 P. 
2d 271. 

28. U.S.—Bartlett v. Doherty, D.C. 
N.H., 10 F.Supp. 465, modified on 
other grounds, C.C.A., Doherty v. 
Bartlett, 81 P.2d 920, rehearing de¬ 
nied S3 P.2d 259, certiorari denied 
Doherty v. Knowlton. 56 S.Ct 941, 
298 U.S. 676, 80 L.Ed. 1398, and 
Doherty v. Tremblay, 56 S.Ct. 941, 
298 U.S. 676, 80 L.Ed. 1398. 

Whether contract void or voidable 
see supra subdivision a of this 
section. 

29. Ill.—Bunge V. Eirchhoff, 251 III. 

App. 119. i 

Mass.—Ehieeland v. Emerton, 183 N. 

E. 155, 280 Mass, 371, 87 A.L.R. 1.; 
Actions held not barred I 

(1) Delay in bringing suit to re¬ 

cover money paid for stock sold in 
violation of Blue Sky Law for any 
time less than statutory period of 
limitations does not defeat recovery, 
where rescission was within rea¬ 
sonable time after plaintiff learned 
of invalidity of sale.—^Xoll v. Woods, 
203 X.W. 848, 231 Mich. 224. • 

(2) Permitting plaintiff, who had 
given his business in exchange for 
corporation’s stock in transaction 
which was void, to rescind after more 
than eight years* delay in bringing 
suit, was not inequitable on ground 
that rights of third persons had in¬ 
tervened, where no third persons had 
invested in reliance on property turn¬ 
ed over by plaintiff, and plaintiff had 
not participated in issuance of stock. 
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—Hertz Drivurself Stations v. Bit¬ 
ter, C.C.A.Cal., 91 F.2d 539. 

30. Ga.—Mechanics Loan & Savings 
Co. V. Mathers, 195 S E. 429, 185 
Ga, 501—Tomerlin v. Waycross 
Commercial Hotel Co., 152 S.E. 300, 
41 Ga.App. 77, certiorari denied 
Waycross Commercial Hotel Co. v. 
Tomberlin, 160 S.E. 92, 17S Ga. 
224, 

31. Ill.—Preiner v. Lane, 23 X.E.2d 
750, 302 IlLApp. 248—^Pelham v. 
Hopper, 23 X.B.2d 389, 302 Ill.App. 
51. 

32. Mich—Eichbauer v. U. S. Fidel¬ 
ity & Guaranty Co., 270 X.W. 829. 
278 Mich. 674. 

33. Or.—Moe v. Coe, 263 P. 925, 124 
Or. 436. 

34. Action not solely statntoxy 
Under complaint, alleging that 

nonresident corporation licensed as 
broker sold unregistered stock to 
plaintiff on representation that cor¬ 
poration had complied with Securities 
Act, and alleging that fraud was 
not discovered until within six 
years of commencement of aetion, 
serv’ice on deputy commissioner of 
securities conferred jurisdiction over 
such corporation, under Securities 
Act, notwithstanding action was one 
for fraud involving transaction und^r 
Securities Act, and not an action 
solely under Securities Act.—^Vogel v. 
Chase Securities Corporation, D.C. 
Minn., 19 F.Supp. 564. 

35. U.S.*—-Schillner v. EL Vaughan 
Clarke & Co., C.C.A.N.Y., 134 F.2d 
S75. 

36. U.S.—Schillner v. H. Vauglia© 
Clarke & Co., supra. 

37. Cal.—Michaels t. Pacific Soft 
W^ater Laundry^ 28$ P. 1$5, 104 Ca!. 
App. 349, rehearing denied 28$ P. 
1071. 104 CaJUAppu 849. 
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ing a statutoo’ right of action against the seller for 
misrepresentation can proceed against the seller 
without joining his surety.^s 

(b) Pleadings 

Pleadings in actions arising out of transactions gov¬ 


erned by Blue Sky Laws must allege facts sufficient to 
state a cause of action or defense. 

In accordance with the general rules of pleading 
the declaration or complaint in an action growing 
out of the sale of securitiesSS in violation of Blue 
Sky Laws^o must allege facts sufficient to state a 


“Spnzions class suit” 

<1) An action by purchasers alleg¬ 
edly defrauded in the sale of securi¬ 
ties to recover consideration paid 
could be maintained under the Secur¬ 
ities Act as a “spurious class suit” 
brought by purchasers on their own 
behalf and for the benefit of all pur¬ 
chasers similarly situated, where mis¬ 
representations set forth were alleg¬ 
ed to be common to the sales made 
to purchasers named as plaintiffs 
and other purchasers on whose be¬ 
half action was instituted.—Inde¬ 
pendence Shares Corporation v. Deck- 
ert, C.CAPa., 108 P.2d 51, reversed 
on other grounds Deckert v. Inde¬ 
pendence Shares Corporation, 61 S.Ct. 
229, 311 U.S. 282, So L..Ed. 1S9. 

(2) On the other hand, as respects 
the right to maintain a spurious 
class suit, it has been held that lia¬ 
bility, if any, of an underwriting cor¬ 
poration for nature of relief sought 
in action to have rescinded bonds al¬ 
legedly sold to plaintiff and others 
similarly situated in violation of 
Blue Sky Laws, and to recover mon¬ 
ey paid for bonds, ran severally to 
each of the bondholders and depend¬ 
ed on circumstances peculiar to each 
individual case.—Hunter v. Southern 
Indemnity Underwriters, D.C.Ky., 47 
P.Supp. 242. 

Joinder of parties 

In action in four counts for money 
had and received, each involving pur¬ 
ported sales of securities in viola¬ 
tion of the Securities Act, joinder 
of the several parties plaintiff was 
not error where plaintiffs had com¬ 
mon Interest in subject of action and 
questions of law and fact were com- i 
mon to all parties.—^Parmely v. | 
Boone. 96 P.2d 164, 35 Cal.App.2d 517. | 

Beal ipaxty in interest 

Where subscription list showed in¬ 
dividual to be subscriber but sub¬ 
scription was in fact that of a com¬ 
pany in which the individual was in¬ 
terested and which paid for the cer¬ 
tificate, the company could maintain 
suit to recover amount paid for 
shares of beneficial interest Issued 
by a real estate trust in violation of 
securities law, as against contention 
that the right of action. If any, was 
in the representative of such Individ¬ 
ual who had died.—Frenzel t. I-onn- 
Quist Co., 26 X.E.2d 687, 304 HLApp. 
3T7. 

38- Miss.—Ir\"ing v. Bankers* Mortg. 

Co., 151 So. 740. 169 Miss. 890. 

39. Tex.—Lewis v. Davis, Civ.App., 
195 S.W.2d 771. reversed on other 


grounds, Sup., 199 S.W.2d 146— 
Zerr v. Lawlor, Civ.App., 300 S.W. 
112 . 

In actions for compensation 

(1) A petition for compensation 
for services rendered by plaintiffs* 
decedent in connection with sale of 
securities, did not fail to state a 
j cause of action for failure to allege 
{ authority of decedent to deal in such 
j securities, where petition alleged that 
f decedent and defendant acquired 
properties in dispute as partners in 
ordinary course of business and as 
bona fide personal investments which 
acquisitions were exempted from Se¬ 
curities Act—Winslow v. Boyd, Tex. 
Civ.App., 195 S.W.2d 384. 
j (2) Failure to allege that real es- 
I tate broker who procured for land- 
j owner oil well drilling contract was 
j duly licensed under Securities Act 
did not render petition for recovery 
of broker's commissions subject to 
exception of no cause of action.— 
Herren v. Hollingsworth, 167 S.W.2d 
735, 140 Tex. 263. 

In. action on subscription 

Since provisions of Corporate Se- 
i curities Act in force at time preor- 
’ ganization stock subscription agree- 
; ment was made became part of 
agreement compliance with terms of 
act as well as with provisions of 
agreement had to he pleaded in ac¬ 
tion on subscription.—California 
Western Holding Co. v. Merrill, 46 P. 
2d 175, 7 Cal.App.2d 131. 

40. U.S.—Rosenberg v. Hano, C.C.A. 
Pa., 121 P.2d 818. 

Consummation of contract within 
state 

Complaints and causes of action 
therein set out in action by buyer's 
assignee against securities dealer and 
his surety for return of money paid 
for stock in alleged fraudulent sale 
were fatally defective in absence of 
allegation that contracts of sale were 
consummated within state.—Mayer v. 
Rankin, 63 P.2d 611, 91 Utah 193, 
110 A.L.R. 837. 

Begistration 

In order to recover under provi¬ 
sion of Securities and Exchange Act 
of 1934 conferring right of civil ac¬ 
tion in favor of parties injured by 
violators of provisions of act relat¬ 
ing to manipulation of security pric¬ 
es, plaintiff must afilrmativety allege 
I and prove that securities wer e regis¬ 
tered on a national seeurlties ex¬ 
change.—Greismar v. Bond & Good¬ 
win, D.CH.T.. 40 P.Supp. 8TC. 
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Use of interstate commerce or 
In action for defendants’ failure to 
furnish plaintiff, as prospective cus¬ 
tomer, with prospectus of company 
whose stock they were offering to 
sell as required by Federal Securities 
Act, the use of interstate commerce 
or the mails in the sale of the par¬ 
ticular stock must be alleged, and the 
mere allegation that mails and other 
means and instrumentalities of inter¬ 
state commerce were used in carry¬ 
ing on of sales of stock, of which the 
lot sold to plaintiff formed a part, 
was insufficient.—^Farrell v. Reyn¬ 
olds, 11 N.Y.S.2d 117, affirmed 16 
N.T.S.2d 530, 258 App.Div. 864. 

declaration or complaint held suffi¬ 
cient 

(1) To state cause of action gen¬ 
erally. 

Cal.—^Le Sage v. Title Guarantee & 
Trust Co., 86 P.2d 115, 12 Cal.2d 
531—Gillis V. Pan American West¬ 
ern Petroleum Co., 44 P.2d 311, 3 
Cal.2d 249—^Auslen v. Thompson, 
IGl P.2d 136, 38 Cal.App.2d 204. 
N.T.—Garey v. Perez F. Huff Co, 
238 N.Y.S. 38, 135 Misc. 138. 

(2) To state cause of action for 
equitable relief in suit by purchas¬ 
ers of securities allegedly sold 
through fraudulent representations 
and concealments.—^Deckert v. Inde¬ 
pendence Shares Corporation, Pa,, 
61 S.Ct. .229, 311 U.S. 282, 85 L.Ed. 
189. 

(3) To state cause of action for 
rescission and money damages. 

U. S.—Geismar v. Bond & Goodwin, 

D. C.N.Y.. 40 P.Supp. 876. 

Ind.—^Holloway v. Thompson, 42 X 

E. 2d 421, 112 Ind.App. 229. 

(4) To state cause of action for 
recovery of consideration paid on 
options to purchase stock.—^Menten 

V. Churchman, supra. 

(5) To state cause of action for 
damages for fraudulent representa¬ 
tions,—Gillis V. Pan American West¬ 
ern Petroleum Co., 44 P.2d 311, 3 
Cal.2d 249—^Randall v. California 
Land Buyers' Syndicate, 20 P.2d 331, 
217 Cal. 594—MacDonald v. Reich & 
Lievre, 281 P. 106, 100 CaLApp. 736. 

(6) To state a statutory, rather 
than a common-law, cause of action. 
—Deruy v. Hurt, 146 P.2d 363, 2S> 
Kan. 229. 

PaztiCTilar allegations held snfficieKfc 
Cal.—Le Sage v- Title Guarantee 4b 
Trust Co., 86 P.2d 115, 12 Cal.2d 
53L 
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cause of action. WTiere a right of action created 
b}" statute depends on the action being brought 
within a stated period, it must be sufficiently al¬ 
leged that the action is seasonably brought,"^i If 
a complaint contains several causes of action, the 
fact that one of such causes of action is not sup¬ 
ported by sufficient allegations does not render the 
complaint insufficient as to the remaining causes 
of action,'^^ 

Although it has been held that a complaint on a 
note given for a stock subscription Vhich fails to 
allege compliance with the law as well as with the 
provisions of the agreement is demurrable,jj^s 
also been held that compliance need not be al¬ 
leged,that a complaint without such allegation is 
not demurrable,^5 and that in an action on a note 
given in pa 3 rment for a security purchased^® or 
on a stock subscription^? the defense of noncom¬ 
pliance with a Blue Sky Law is a matter which 
must be specially pleaded, and defendant must al¬ 
lege such ultimate facts as bring him within the 
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terms of the statute and show a violation thereof 
in the consummation of the transaction.^ s \\liere 
the statute requires that incorporation take place 
within a stated period after a subscription and 
that preorganization subscribers be listed in the ar¬ 
ticles of incorporation, in an action on a subscrip¬ 
tion agreement the corporation must affirmatively 
allege compliance with both requirements.'^^ 

An answer which fails to deny any of the essen¬ 
tial allegations of the complaint or to set forth any 
valid defense is demurrable.^^^ In pleading affirm¬ 
ative defenses, defendant must set forth sufficient 
facts.5^ 

Afnendfmnt. Pleadings in such actions may be 
amended in accordance with general rules and the 
provisions of the statute.52 

Issues, proof, and variance. Ordinarily, where 
the defense of violation or noncompliance with 
Blue Sky Laws is required to be specially pleaded, 
evidence thereof -will not be admitted in the ab- 


Ill._Crosby v. WeU. 48 N.E.2d 386, 
382 nL 538, 145 A.Ii R. 1244— 

Taft V. Otte & Co.. 274 Ill.App. 
280. 

Okl.—Coffield V. Emsberffer, 101 P.2d 
251, 187 Okl. 79. 

Or.—^Downs v. National Share Cor¬ 
poration, 55 P.2d 27, 152 Or. 546. 
Utah.—^Mayer v. Rankin, 63 P.2d 611, 
91 Utah 193, 110 A.L..R. 837. 
Pleading's held Insn-fflcient 
Ill.—^Merrick v. Home Stove & Foun¬ 
dry Co., 255 IlLApp. 362—^E^ichs V. 
Daskal, 244 IlLApp. 107. 

N'.T.—Garey v. Perez P. Huff Co., 
238 N.T.S. 38. 135 Misc. 138—Far¬ 
rell V. Reynolds. 11 N-T.S.2d 117, 
affirmed 16 N.T.S.2d 530. 258 App. 
Div. 864. 

Utah.—Buttrey v. Guaranteed Securi¬ 
ties Co., 300 P. 1040, 78 Utah 39. 

41. U.S.—^Rosenberg v. Hano & Co., 
D.C.Pa.. 26 F.Supp. 160. | 

Diligence in discovering fraud I 

Under the requirement of the Se¬ 
curities Act that an action to en -1 
force civil liability for false regis¬ 
tration statement be brought within 
one year after discovery of the false 
statement or omission or after dis¬ 
covery should have been made by 
exercise of reasonable diligence, and 
in any case within three years after 
the sale of the stock, plaintiff must 
allege as part of his cause of action 
all facts as to when and how discov¬ 
ery was made and as to his diligence, 
the action being based on fraud.— 
Shonts V. Hirliman, D.C.CaL, 28 P. 
.Supp. 478. 

U.S.—Geismar v. Bond & Good¬ 
win. D.C.N.T., 40 F.Supp. 876. 

-43. CaL—California Westera Hold¬ 


ing Co. V. Merrill, 46 P.2d 175, 7 
Cal.App.2d 131. 

44. Ohio.—^Bates v. Firestone, 153 
N.E. 144, 20 Ohio App. 51. 

45. Ga—^Tomberlin v, Waycross 
Commercial Hotel Co.. 152 S.B. 300, 
41 Ga-App. 77, certiorari denied 
Waycross Commercial Hotel Co. v. 
Tomberlin. 160 S.B. 92, 175 Ga 224 
—Suddath v. Blanchard & Calhoun, 
146 S.B. 798. 39 Ga.App. 262. 

46. Ill.—^Pelham v. Hopper, 23 NJB3. 
2d 389, 302 IlLApp. 51. 

47. m,— Bigelow v. Bicek. 18 N.E. 
2d 398. 298 IlLApp. 73. 

Ind.—Carolina Palisades v. Manly, 16 
N.E.2d 886, 214 Ind, 565. 

Ohio.—Bates v. Firestone, 153 N.E. 
144, 20 Ohio App. 51. 

48. Ill.—^Pelham v. Hopper, 23 N.E. 
2d 389, 302 HlJVpp. 51—Liberty 
State Bank of Bloomington v. Aul- 
gar, 231 IlLApp. 498. 

Pleadings held sufficient 

(1) Generally.—^Tomberlin v. Way- 
cross Commercial Hotel Co., 152 S. 
E. 300, 41 GaJlpp. 77, certiorari de¬ 
nied Waycross Commercial Hotel Co. 
V. Tomberlin, 160 S.E. 92, 173 Ga 
224, 

(2) In suit to collect balances on 
illegal sales of unregistered stock, 
purchaser's statutory election to 
avoid sale, although unnecessary and 
inapt, was not fatal; and the ille¬ 
gality of the sale was sufficiently al¬ 
leged to support a judgment in de¬ 
fendant's favor.—Gill Printing Co. v. 
Goodman, 139 So. 250, 224 Ala 97. 

49. Cal.—California Western Hold¬ 
ing Co. V. MerrilL 46 P.2d 175, 7 
Cal.App.2d 131. 
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50. Ga—^Brannan, Beckham & Co. v. 
Ramsaur, 152 S.E. 282, 41 GaApp. 
166. 

N.M.—^Mamey v. Home Royalty Ass'n 
of Oklahoma 286 P. 979, 34 N.M. 
632. 

51. Ga—Brannan, Beckham & Co. v. 
Ramsaur, 152 fi.B. 282, 41 GaApp. 
166. 

52. U.S.—^Independence Shares Cor¬ 
poration V. Deckert, C.CA.Pa, 108 
P.2d 51, reversed on other grounds 
Deckert v. Independence Shares 
Corporatioa 61 S.Ct. 229, 311 U.S. 
282, 85 LuEd, 189. 

Bight to aTTiend denied 

Corporations suing on preorganiza¬ 
tion stock subscription agreement 
which was void because of failure to 
comply with Corporate Securities 
Act were properly denied right to 
file amended complaint purporting to 
allege cause of action on ground that 
new contract was made subsequent 
to agreement, where amended com¬ 
plaint affirmatively disclosed that no 
stock was issued or delivered, and 
that subscriber paid nothing after 
issuance of permit to corporations 
as distinguished from members of 
management committee.—California 
Western Holding Co. v. Merrill, 46 P. 
2d 175, 7 Cal.App.2d 131. 

Pleading held ameuda'ble 

Answer to suit on subscription con¬ 
tract was held amendable to allege 
that stock promotion scheme was for 
sale of securities without complying 
with Securities Act—^Tomberiin v. 
Waycross Commercial Hotel 152 
SJB, 300, 41 GaApp. 77, ce^oraxl de¬ 
nied Waycross Commercial Hotel C5o. 
V. Tomberlin, 160 S.E, 92* 173 Ga. 
224. 
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sence of the necessary allegations.^^ It has been 
held that, in accordance with the new liberal sys¬ 
tem of pleading in the federal courts, as discussed 
in Federal Courts § 128, if plaintiif brings an ac¬ 
tion for the enforcement of civil liability arising 
from the sale of securities under one statute but 
the -proof established liability under another stat¬ 
ute, the mistake is curable.^^ 

(c) Evidence 

As a general rule, the burden of proving a violation 
of the Blue Sky Law is on the party asserting it, and the 
burden of proving defenrsive matters is on the defend¬ 
ant; general rules govern with respect to the admissibil¬ 
ity and weight and sufficiency of the evidence. 

A transaction involving securities will ordinarily 


be presumed to comply with the applicable Blue Sky 
Laws, and the burden of proving a violation is on 
the party asserting it.55 Thus, in an action to re¬ 
cover the consideration paid as the purchase price 
of a security on the ground that the transaction was 
in violation of the Blue Sky Law, the burden is on 
plaintiff to prove such violation and the presence 
of all the elements necessary to warrant recovery 
under the act.^® Defendant, on the other hand^ 
has the burden of proving defensive matters.^'Z' 
Thus, if defendant relies on ratification as a de¬ 
fense, he has the burden of proving it.^s Also de¬ 
fendant has the burden of proving that stock sold 
in violation of the statute was within statutory ex- 
emptions.^9 In an action on a note given in pay- 


53. U.S.—Rosenberg v. Hano, D.C. 
Pa, 39 F.Supr. 714, affirmed, C.C.A., 
121 F.2d S18. 

Ill.—Pelham v. Hopper, 23 N.E,2d 
389, 302 IllApp. 51. 

54. U.S.—Rosenberg v. Hano, C.C.A. 
Pa., 121 P.2d SIS. 

55. Cal—Security-First Nat. Bank 
V. J. Gr. Ruddle Properties, 23 P.2d 
1016, 218 Cal. 435—Kress v. Took- 
er-Jordon Corporation, 284 P. 685, 
103 Cal.App. 275—^Bryan v. Banks, 
277 P. 1075, 98 Cal.App. 748. 

50. Cal.—^Wood v. Powers, 123 P.'2d 
564, 50 Cal.App.2d 681—Black v. 
Solano Co., 299 P, 843, 114 Cal.App. 
170. 

Ill.—Lipcovitz V. Warren Printing 
Co., 249 I11.APP. 368. 

Value 

(1) In actions by persons who pur¬ 
chased stock to enforce civil liabil¬ 
ity imposed on corporate officers by 
Securities Act for false registration 
statement, actual value of the stock 
at time actions were brought was re¬ 
quired to be shown by plaintiffs, who 
retained the stock, since recovery 
could be only for actual loss.—Shonts 
V. Hirliman, D.C.Cal., 28 F.Supp. 478. 

(2) In buyer^s suit against corpo¬ 
ration for value of stock given in ex¬ 
change for stock of corporation, bas¬ 
ed on alleged violation of statute reg¬ 
ulating sales of security, buyer could 
not recover in absence of showing 
of value of stock at time of delivery. 
—Oakley v. United Finance Corpora¬ 
tion, 12 N.E.2d 208, 293 Ill.App. 305. 
Defendant’s receipt of money 

Investor, suing corporation to re¬ 
cover money paid for interest in co¬ 
partnership which later transferred 
its assets to corporation, had burden 
to show that corporation, claimed 
to have violated Corporate Securities 
Act, received portion of money, or 
that money was used for corpora¬ 
tion's benefit.—Ramirez v. Thomas 
Productions, 51 P.2d &95, 10 Cal.App. 
2d 338. 


Proof that defendant is dealer 

In action to recover money paid 
for stock of corporation, sale of 
which was not authorized under Blue 
Sky Law, it was not necessary to 
prove that defendant was a dealer, 
in view of statutory provision mak¬ 
ing sale without approval by an 
investment company, dealer, or rep¬ 
resentative, unlawful.—^Noll v. 
Woods, 203 N.W. 848, 231 Mich. 224. 

Bad faith 

Buyers were entitled to rescind 
sales of stock made by unlicensed 
agent without proof of seller’s bad 
faith or lack of value in securities. 
—Bartlett v. Doherty, D.C.N.H., 10 F. 
Supp. 465, modified on other grounds, 
C.'C.A., Doherty v. Bartlett, 81 F.2d 
920, rehearing denied 3 3 F.2d 259, 
certiorari denied Doherty v. Knowl- 
ton, 66 S.Ct. 941, 298 U.S. 676, 80 L. 
Ed. 1398, and Doherty v. Tremblay, 
66 S.Ct. 941, 298 U.S. 676. 80 L.Ed. 
1398. 

Seller’s knowledge 

(1) Purchaser suing to recover 
purchase price of stock has burden 
of proving that seller knew that 
stock was not approved by securities 
commission.—^Vogler v. William C. 
Roney & Co., 244 N.W. 129, 259 Mich. 
460. 

(2) Burden was on purchaser, su¬ 
ing for amount paid for stock, to 
prove that notice of insurance com¬ 
missioner’s order prohibiting sale 
thereof was mailed to defendant or 
that defendant had actual knowledge 
thereof.—Lefebvre v. Homer M. 
Whittier & Co., 146 A. 627, 84 N.H. 
105. 

presomption 

As respects its liability to purchas¬ 
er of stock first issued to incorpora¬ 
tor, the corporation will be presumed 
to have received par value from the 
incorporator who knew that stock 
was issued in violation of Corporate 
Securities Act.—^Mannion v, Baldwin, 
20 P.2d 67?8, 217 Cal. 600. 
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57. Cal.—Bernesen v. Fish, 28 P.2d: 
67, 135 Cal.App. 688. 

Ill.—^Abrams v. Love, 264 IlLApp. 
428. 

Mass.—Commissioner of Banks v. 
Chase Securities Corporation, 10 N 
E.2d 472, 298 Mass, 285, appeal dis¬ 
missed Chase Securities Corpora¬ 
tion V. Husband, 58 S.Ct. 476, 802 

U. S. 660, 82 L.Ed. 610. 

Good faith in Tnaklng false state- 
mexLt 

Under provision in Securities Act 
of 1933 imposing liability on seller 
of security making on untrue state¬ 
ment of a material fact, seller must 
prove that in the exercise of reason¬ 
able care he could not have known 
of the falsity.—Murphy v. Cady, D 
C.Me., 30 F.Supp. 466, affirmed, C.C. 
A., Cady V. Murphy, 113 F.2d 988, 
certiorari denied 61 S.Ct. 176, 811 
U.S. 705, 85 L.Ed. 468. 

Qnallficatioa 

In a suit to enforce a claim under 
the Blue Sky Law, where plaintiff 
claims that stock purchased by him 
was not qualified under such statute, 
the burden is on defendant to prove 
that the stock was so qualified.— 
Hudson V. Silver, 273 Ill.App. 40. 

58. Mass.—Commissioner of Banks 

V. Chase Securities Corporation, 10 
N.E.2d 472, -298 Mass. 285, appeal- 
dismissed ClmsG Securities Corpo¬ 
ration V. Husband, 58 S.Ct. 476, 302 

U. S. 660, 82 L.Bd. 610. 

59. Mich.—^Harvey ▼, Electric Re¬ 
frigeration Corporation, 224 N.W. 
443, 246 Mich. 235, followed in 224 
N.W. 447, 246 Mich. 246, Whittier 

V. Electric Refrigeration Corpora¬ 
tion, 224 N.W. 447, second case, 246 
Mich. 249, and *224 N.W. 448, 246 
Mich. 250. 

Class of stock 

(1) Several Illinois appellate court 
decisions hold that the burden is on 
plaintiff to prove that the securities 
in question are not within class A, B, 
or C, and hence are class D securi¬ 
ties.—Oppenheimer Peabody, 
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tnent for stock shown to have been sold in viola¬ 
tion of the Blue Sky Law, plaintiff has the burden 
of proving an assertion that he is a holder in due 
course;®^ and it has been held that an agent su¬ 
ing for compensation for selling corporate stock 
has the burden of proving his compliance with 
the statute.61 If a party is shown to have partici¬ 


pated in a particular transaction, the burden hai 
been held to be on him to prove that it was ar 
isolated transaction and not part of a regular cours( 
of business so as to bring him within the statute.®' 

General rules of evidence in civil actions are ap 
plicable with respect to admissibility®® and weigh 
and sufficiency®^ of the evidence. In order to es 


Houghteling & Co., 270 Ill.App. 240 

_People V. Gillett, 243 Ill.App. 41 

_Piot V. Chartrand, 237 Ill.App. 117. 

(2) Another appellate court, how¬ 
ever, has criticized this view and 
held that the burden of proof is on 
defendant to show .that the securi¬ 
ties involved were within class A, B, 
or C, and entitled to the exemptions 
claimed—Taft v. Otte & Co., 274 Ill. 
App. 280. 

i60. Idaho.—Continental Nat. Bank 
of Salt Lake City v. Cole, 3 P.2d 
1103, 51 Idaho 140, 77 A.L.R. 484. 

61. Idaho.—McKinlay v. Javan 
Mines Co., 248 P. 473, 42 Idaho 770. 

62. Tenn.—^Wilder v. Williamson, 
126 S.W.2d 341, 22 Tenn.App. €92. 

63. Parol evidence rule 

The statute authorizing recovery 
for misrepresentation inducing pur¬ 
chaser of bonds to part with prop¬ 
erty abrogates parol evidence rule 
to extent of permitting proof of mis¬ 
representation, despite contrary pro¬ 
vision In application for purchase.— 
Irving V. Bankers’ Mortg. Co., 151 
So. 740, 169 Miss. 800—Bankers’ 

Mortg. Co. V. McMullen, 141 So. 331, 
166 Miss. 382, followed in Bankers' 
Mortg. Co. V. State, 141 So. 335. 
Evidence held admissible 

(1) In action on note, evidence of 
corporate payee’s noncompliance with 
Blue Sky Law.—Continental Nat. 
Bank of Salt Lake City v. Cole, 3 P. 
2d 1103, 61 Idaho 140, 77 A.L.R. 484 
—Chesney v. Bodily, 298 P. 937, 60 
Idaho 697, 

(2) A certifloate of the secretary 
of state to the effect that a corpo¬ 
ration had not complied with the 
Securities Act.—Morrison v. Farm¬ 
ers' Elevator Co., 150 N.E. 330, 319 
Ill. 372—Spiegel v. Frangoulis, 271 
Ill.App. 626. 

(3) Other evidence. 

Cal.—Community Lumber Co. of 
Baldwin Park v. Chute, 10 P.2d 67, 
216 Cal. 268-—Smith v. George P. 
Getty, Inc., 7 P.2d 723, 120 Cal. 
App. 274—Black v. Solano Co., 299 
P. 843, 114 Oal.App. 170—Michaels 
V. Pacific Soft Water Laundry, 
286 P. 166. 104 Cal.App. 349, re¬ 
hearing denied 286 P. 1071, 104 Cal. 
App. 349. 

Ill.—^Wood V. Meyer, 240 Ill.App. 100 
—Perkins v. Dole, 240 Ill.App. 20. 
Evidence held inadmissible 

(1) In action for deceit in sales 


of corporate securities without per¬ 
mit of commissioner of corporations, 
evidence offered to show that direc¬ 
tors had dissipated corporate assets. 
—Blythe v. Doheny, C.C.A.Cal., 73 P. 
2d 799. 

(2) Other evidence. 

U S.—Shepard v. City Co. of New 
York, D.C.Minn., 24 F.Supp. 682, 
appeal dismissed, C.C.A., City Co. 
of New York v. Shepard, 106 F.2d 
994. 

Cal.—^Walker v. Harbor Realty & 
Development Corporation, 3 P.2d 
657, 214 Cal. 46—^Kress v. Tooker- 
Jordan Corporation, 284 P. 685, 103 
Cal.App. 275. 

Ill.—Dobal V. Guardian Finance Cor¬ 
poration, 251 I11.APP. 220—Wehr- 
wein V. Eastman Springs Beverage 
Co., 238 Ill.App. 443. 

Mass.—Commissioner of Banks v. 
Chase Securities Corporation, 10 
N.E.2d 472, 298 Mass. 285, appeal 
dismissed Chase Securities Corpo¬ 
ration V. Husband, 58 S.Ct. 476, 302 
U.S. 660, 82 L.Ed. 610. 

64. Bvidence 'held stifflcient 

(1) To warrant rescission.—Tatter- 
son V. Kehrlein, 263 P. 285, 88 Cal. 
App. 34—Otten v. Riesener Chocolate 
Oo., 254 P. 942, '82 Cal.App. «'3. 

(2) To authorize recovery. 

U.S.—^Associated Mfrs. Corporation 
of America v. De Jong, C.C.A.Iowa, 
64 P.2d '64. 

Cal,—Smith v. Randall, 124 P.2d 334, 
61 Cal.App.2d 19-5—^Parmely v. 
Boone, 96 P.2d 164, i36 •Cal.App.2d 
617—Boss v. Silent Drama Syndi¬ 
cate, 26'5 P. 22-5, 82 Cal.App. 109. 
Ill.—Silbert v. Laser, 30 N.E.2d 774, 
307 Ill.App. 484—Bamowsky v. 
Mayfair Laundry Co., 21 N.E,2d 21, 
300 Ill.App. 607—^Puntenney v. 
Wildeman & Co., 234 Ill.App. 647, 
affirmed, 149 N.E. 2, '318 Ill. 139. 

(3) To support judgment for pur¬ 
chaser.—Hollywood State Bank v. 
Wilde, 160 P.2d 846, '70 Cal.App.2d 
103. 

('4) To make out prima facie case. 
Ill^-VSTood V. Meyer, 240 Ill.App. 100. 
Utah.—Hansen v. Abraham Irr. Co., 
2b P.2d 76, -82 Utah 361, 

(6) To sustain particular findings. 
Cal.—Mary Pickford Co. v. Bayly 
Bros., 86 P.2d 102, X2 Cal.2d 601— 
Mannion v. Baldwin, '20 P.2d 678, 
217 Cal. 600—Stallman v. Schwartz, 
Cal.App., 173 P.2d 388—Miller v. 
California Roofing Co., 130 P.2d 
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740, 55 Cal.App.2d 136—Smith v 
Randall, 124 P.2d 334, 51 Cal.App 
2d 195—Moore v. Stella, App., 12- 
P.2d 167, reheard 127 P.2d 300, 6: 
Cal.App.2d 766—Pecht v. Colbj 
Management Corporation, i20 P.2( 
768, 131 Cal.App. 2—^Klombies v 
Weeks Poultry Community, 8 P.2( 
940, 121 Cal.App. 176—Black v. Sol 
ano Co., 299 P. 843, 114 Cal.Apn 
170—^Kress v. Tooker-Jordon Cor 
poration, 284 P. 685, 103 Cal.App 
27'5—Castle v. Acme Ice Cream Co, 
281 P. 396, 101 Cal.App. 94. 

Mass.—'Codman v. Beane, 4'5 N.B.2( 
948, 312 Mass. S70—Commissionei 
of Banks v. Chase -Securities Cor 
poration, 10 N.E.2d 472, 298 Mass 
285, appeal dismissed Chase Securi 
ties Corporation v. Husband, 68 S 
Ct. 476, :302 U.S. 660, 82 L.Ed. 510 
Minn.—Busch v. Noerenberg, 278 N 
W. 34, 202 Minn. 290—^Dress v 
Minnesota Petroleum C|o., 2*50 N.W 
663, 189 Minn. 608—^Hanneman v 
Gratz, 211 N.W. 961, 170 Minn. 38. 
S.D.—^Brsted v. Hobart Howry Co. 

299 N.W. 66, 68 S.D. 111. 

Utah.—Gillespie v. Blood, 17 P.2c 
822, 81 Utah 306. 

(6) To show sale in violation o 
statute.—^Laursen v. A H. Memering 
& Co., 260 Ill.App. 615. 

(7) To show false representation* 
and concealment. 

U.S.—Deckert v. Independence Share* 
Corporation, D.C.Pa., 2'7 F.'Supp 
763, reversed on other grounds, C 
C.A., Independence Shares Corpo 
ration v- Deckert, 108 P.2d SI, re 
versed on other grounds Deckert v 
Independence Share Corporation, 6 
S.Ct. 229, '311 U.S. 282, 85 L.Ed 
189. 

Cal.—Walker v. Harbor Realty & De 
velopment Corporation, 3 P.2d 6S7 
214 'Cal. 46. 

N.J.—Stevens v. Home Brewery, 16' 
A. 903, 112 N.J.Eq. 613. 

(8) To show tender.—Thompson v 
Cain, 198 N.W. 249, 226 Mich. 609. 

(9) To show that transaction wa, 
an isolated sale. 

SD.—Ersted v. Hobart Howry Co. 

299 N.W. 6*6, '68 S.D.^111. 

Utah.—Harper v. Tri-State Motors 
i58 P.2d 18, 90 Utah 212, amende< 
and rehearing denied 63 P.2d 10S6 
90 Utah 226. 

(10) To show waiver of rights b3 
buyer.—Levin v. Hornblower, IQ N 
E.2d 504, 298 Mass. 340. 
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tablish a case, the elements thereof must be proved 
by a preponderance of the evidence.*® 

(d) Trial and Judgment 

In actions based on violations of the Blue Sky Laws, 
questions of fact should be submitted to the jury under 
proper instructions from the court, and the judgment 
should conform to the pleadings and be supported by the 
evidence and findings. 

In actions based on violations of the Blue Sky- 
Laws questions of fact should be submitted to the 
jury 66 under proper instructions from the court, 
and such questions should be submitted to the jury 


where there is sufficient evidence to put them in 
issue.68 On the other hand, where the evidence is 
insufficient to raise a particular issue, such issue 
should not be submitted,®9 and, if the evidence is 
insufficient in law to justify a jury in finding for 
plaintiff, the action should be dismissed or a non¬ 
suit granted or a verdict for defendant directed ;70 
but it is error to direct a verdict for defendant 
where there is sufficient evidence to support a judg¬ 
ment for plaintiff 

The judgment should conform to the pleadings'^2 
and be supported by the evidence'^3 and findings.'^^ 


(11) To show purchaser in pan 
delicto.—^Miller v. California Roof¬ 
ing Co., 130 P.2d '740, 55 Cal App 2d 
136. 

(12) To warrant recovery on note 
given in payment for security.—^Hill 
V Campbell, 169 N.E. 86'5, 90 Ind.App. 
687. 

(13) To show other matters. 

Cal.—Robbins v. Pacific Eastern Cor¬ 
poration, 65 P.2d 42, 8 Cal.2d 241 
—Moore v. Stella, 127 P.2d 300, 52 
Cal.App.2d 766—^Van Wyke v. Bur¬ 
rows, 277 P. 190, 98 Cal.App. 415. 
Ill.—Glen V. Dodson, 180 N.E. 393, 
347 Ill. 473—Spiegel v. Frangoulis, 
271 Ill. App. S26—Puntenney v. 
Wildeman & Co,, 234 Ill.App. 547, 
affirmed 149 N.E. 2, 318 Ill. 1'39. 
Mass.—^Kneeland v. Emerton, 183 N. 

E. 155, 280 Mass. 1371, i87 A.D.R. 1. 
Or.—Salo V. Northern Savings & 

Loan Ass’n, 12 P.2d 765, 140 Or. 
3'51. 

Utah.— V. 'S. Bond & Finance Corpo¬ 
ration V. National Building & Loan 
Ass’n of America, 12 P.2d 758, 80 
Utah, 62, rehearing denied 17 P.2d 
238, 80 Utah -62. 

Evidence held insufficient 

(1) To show that corporate stock 
was valueless.—Shonts v. Hirliman, 
D.C.Cal., 28 F.Supp. 478. 

(2) To show manipulation. 

U.S.—^Rosenberg v. Hano, D.C.La, 39 

F. Supp. 714, affirmed, C.C.A., 121 
F.2d .818. 

Ill.—Fidelity Inv. Ass’n v. Emmer- 
son, 149 N.E. 630, 318 Ill. 548. 

(3) To show that stock tendered 
back was equivalent to stock pur¬ 
chased.—Glatt V. Newland, 83 P.2d 
663, 148 Kan. 483. 

(4) To sustain defense. 

Cal.—^Dallas v. KInox-Powell Stock- 
ton Co., 30 P.2d 621, 137 Cal.App. 
173—Bernesen v. Fish, 28 P 2d 67, 
135 Cal App. '588. 

Ill.—Taft V. Otte & Co., 274 Ill.App. 
280. 

(5) To sustain particular findings. 
Cal.—Michell v. Grass Valley Gold 

Mines Co., 275 P. 418, 20'6 Cal. 609 
—Gridley v. Tilson, 262 P. 322, 202 
Cal. 748—Gossett v. Schabelitz, 169 


P2d 6-84, 74 CalApp.2d 854-Mi¬ 
chaels V. Pacific Soft Water Laun¬ 
dry, 286 P. 165, 104 Cal.App. 349, re¬ 
hearing denied 286 P. 1071, 104 Cal. 
App. 349. 

Wis.—In re -Suckow's Estate, 212 N. 
W. 280, 192 Wis. 124. 

(6) To connect payee of note with 
illegal sale of stock.—Moore v. Rus¬ 
sell, 1300 P. 479, 114 Cal.App. '634. 

(7) To show other matters. 

Cal.—^Dougherty v. Cross, 151 P.2d 
654, 65 Cal.App.2d 687—^Hale v. 
Harbor Petroleum Corporation, 3'3 
P.2d 1039, 139 qal.App. 45i5—Cali¬ 
fornia Bond & Mortgage Co. v. 
Washburn, 271 P. 654, 94 Cal.App. 
630. 

Ill.—Caldwell v. Code, 1*58 N.E. 159, 
326 Ill. 602—^Dobal v. Guardian 
Finance Corporation, 251 Ill.App. 
220—Plot V. Chartrand, 237 Ill.App. 
117. 

Mass.—Commissioner of Banks v. 
Chase Securities Corporation, 10 N. 
E.2d 472, 298 Mass. 285, appeal dis¬ 
missed Chase Securities Corpora¬ 
tion V. Husband, 68 S.Ct 476, 302 
U.S. '660, 82 iL.Ed. 610. 

Minn.—^Busch v. Noerenberg, 278 N. 

W. 34, 202 Minn. 290. 

Ohio.—'Coral Gables v. Schmleding, 
App., 6-8 N.E 2d 162. 

Utah.—^Harper v. Tri-State Motors, 
68 P.2d 18, 90 Utah 212, amended 
and rehearing denied 63 P.2d 1066, 
90 Utah 226—^Hansen v. Abraham 
Irr. Co., 25 P.2d 7'6, -82 Utah 361— 
Miller V. Stuart, 263 P. 900, 69 Utah 
250. 

66. U.S.—Securities and Exchange 
Commission v. C. M. Joiner Leas¬ 
ing Corporation, Tex., 64 S.Ct. 120, 
320 U.S. 344, 88 L.Ed. 88. 

66. U.S.—'Schillner v. H. Vaughan 
Clarke & Co., C.'C.A.N.T., 134 F.2d 
■876. 

Mich.—Thompson v. Cain, 198 N.W. 
249, 226 Mich. 609. 

67. Mich.—^Barth v. Klicpera, 227 N. 
W. 7*57, 248 Mich. 460. 

Xnstractions held proper 
D.C.—Martin v. Hull, 92 F.2d 208, 
67 App.D.C. 284, certiorari denied, 
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58 S.Ct. 47, 302 U.S. 726, iS2 L.Ed. 
561. 

Kan.—^Weisendanger v. Lind, 220 P. 
263, 114 Kan. 623. 

mstructions held improper or errone. 

OHS 

D.C.—Martin v. Hull, 92 F.2d 208, 67 
App.D.C. 284, certiorari denied, 58 
S.Ct. 47, 302 U.S. 726, 82 L.Ed. -561. 
Ill.—Oakley v. United Finance Corpo¬ 
ration, 12 N.B.2d 208, 293 Ill.App. 
305. 

68. Ariz.—^Durham v. Firestone Tire 
& Rubber Co., 65 P.2d 648, 47 Ariz 
280. 

Ark.—^Kempner v. Stephens, 5-$ S.W. 

2d '680, 186 Ark. 877. 

Cal.—Barrett v. Gore, 263 P. 664, 88 
Cal.App. 372. 

Kan.—Mosley v. Unruh, 96 P.2d 637, 
160 Kan. 469. 

Mich.—^Lewis v. Bricker, 209 N.W 
832, 235 Mich. 666—Thompson v 
Cain, 19'8 N.W. 249, 226 Mich. 609. 
Mo.—Dunn v. Oil Development Co., 1 
S.W.2d 127, 318 Mo. 139. 

69. Cal.— Wood v. Powers, 123 P.2d 
564, 50 Cal.App 2d '581. 

70. Cal.—^Wood v. Powers, 123 P.2d 
564, 50 Cal.App.2d '581. 

Ky.—Edward Brockhaus & Co. v. Gil¬ 
son, 92 •S.W.2d 830, 263 Ky. 609. 

71. Ill.—Perkins v. Dole, -240 Ill. 
App. 20. 

72. Ky.—First State Bank of Pine- 
ville V. Wilson, 55 S.W.2d 6'57, 246 
Ky. 635. 

Mich.—Barth v. Klicpera, 227 N.W. 
767, 248 Mich. 460. 

73. Cal.—Munton v. Bekins, 49 P.2d 
338, 9 Cal.App.2d 228. 

74. Pailure to make findings held 
harmless 

Utah.—^Harper v. Tri-State Motors, 
68 P.2d 18, 90 Utah 212, amended 
and rehearing denied 63 P.2d 1056, 
90 Utah 226. 

Findings held sufficient 
Cal.—Oakley v. Rosen, App., 173 P. 
2d *55—Auslen v. Thompson, 101 P. 
2d 13'6, 38 Cal.App.2d 204. 
Requested findings which are not 
supported by the evidence may prop¬ 
erly be refused.—Codman v. Beane, 
45 N.E.2d 948, 312 Mass. 570. 
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The amount recoverable by the purchaser of se¬ 
curities sold in violation of Blue Sky Laws depends 
on the statutes and on the nature of the action 
brought. 

(2) On Bond 

(a) In general 

(b) Defenses 

(c) Parties 

(d) Pleadings and evidence 

(e) Trial and judgment 

(a) In General 

A violation of the conditions of the statutory bond 
given by a seller or dealer in securities creates a right 
of action In favor of the purchaser against the surety 
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on compliance with conditions precedent, provided such 
action is brought within the period prescribed. 

Where a security is sold in violation of the Blue 
Sky Law and in violation of the conditions of the 
bond posted by the seller or dealer or other person 
involved in the transaction, a right of action in fa¬ 
vor of the purchaser arises against the surety.7^ 
A suit at law on such bond has been held to be a 
substantial right which cannot be infringed by a 
suit for equitable relief unless a question of equity 
is clearly involved,77 as where the facts present a 
case for equitable apportionment.78 The liability 
of the surety may be enforced in an action for re¬ 
scission,79 provided sufficient notice of rescission 


75. Ariz.—^Durham v. Firestone Tire 
& Kubber Co., 56 P.2d 648, 47 Ariz. 
280. 

jq-.y,—Thom v. Austin Silver Mining 
Co., 12 N.Y.S.2d 6*7*5, 171 Misc. 400. 
Attorney’s fee® 

(1) Under some statutes, a pur¬ 
chaser of securities sold in violation 
of the Blue Sky Law, who recovers a 
judgment for the (purchase price paid, 
IS entitled also to reasonable attor¬ 
ney’s fees. 

Ill.—^Hudson V. Silver, 273 Ill.App. 40 
—^Laursen v. A. H. Memering & 
Co., 260 Ill App. 616. 

Miss.—Irving v. Bankers’ Mortg. Co., 
151 So. 740, 169 Miss. 890—Bank¬ 
ers' Mortg. Oo. V. McMullen, 141 
So. 331, 165 Miss. 382, followed in 
Bankers’ Mortg. Co. v. State, 141 
So. 336. 

(2) However, under such a statute 
it has been held that a purchaser of 
stock unlawfully issued is not enti¬ 
tled to recover attorney's fees where 
he has contracted with his attorney, 
who has successfully prosecuted suit 
for him, that the latter shall be ’paid 
for his services a percentage of any 
recovery in the case, as the attor¬ 
ney’s fees contemplated by the stat¬ 
ute are those actually paid by the 
purchaser or the amount which he 
has become obligated to pay for his 
attorney’s services.—'Spiegel v. Fran- 
goulis, 271 I11.APP. 526. 

('3) In the absence of statutory 
provision therefor, it has been held 
that the allowance of attorney’s fees 
to plaintiff in an action to set aside 
exchange of units of common-law 
trust In violation of Blue Sky Law is 
error.—Wigington v. Mid-Continent 
Royalty Co., 2t88 P. 749, 1'30 Kan. 785. 
In action for damages 
(1) The rule that liability of de¬ 
fendant, in action to recover amount 
paid as purchase price of corporate 
stock sold without permit from cor¬ 
poration commissioner, on counts for 
money had and received 4s limited to 
amount actually received by him 
from such sales, does not apply. 


where recovery of amount of pur¬ 
chase price is sought by way of ac¬ 
tion for damages.—^Auslen v. Thomp¬ 
son, 101 P.2d 136, 38 Cal.App.2d 204. 

(2) In an action for damages for 
fraud in the sale of securities, the 
measure of damages has been held 
to be the difference between the value 
of the security as it was represented 
to be and its actual value at the time 
of the purchase.—Citizens Banking & 
Savings Co, v. Spitzer, Rorick & Co., 
29 N'.E.2d 892, 6*5 Ohio App. 309. 
Interest 

(1) Interest held payable general¬ 
ly. 

U. S.—Citizens Bank of Ashville v. 

Cameron & Co., B.C.Ohio, 40 F. 

Supp. 1002, affirmed, Q.C.A., Nation¬ 
al Surety Corporation v. Citizens 

Bank of Ashville, 134 F.2d 888. 

Miss.—Irving v. Bankers' Mortg. Co., 

1'51 So. 740, 169 Miss. 890. 

(2) Interest held payable from 
date of rescission of contract.—^Blank 

V. Olcovich Shoe Corporation, 67 P. 
2d 376, 20 Cal.App.2d 4S6. 

(3) Interest held payable from 
date of purchase.—Grueby v. Chase 
Harris Forbes Corporation, 197 N.E. 
624, 292 Mass. 166, 100 A.L.R. 1014. 

<4) Interest held payable from the 
date on which the consideration was 
fraudulently taken by defendant.— 
Gillespie v. Blood, 17 P.2d 822, 81 
Utah 1306. 

(6) Interest held not payable.— 1 
Oakley v. United Finance Corpora-! 
tion, 12 N.E.2d 208, 29’3 IlLApp. 306. 
ITalue of stock given, in payment 

If corporation was liable to buyer 
of its stock under statute regulating 
sales of securities for value of stock 
which buyer had exchanged for stock 
of corporation, the corporation would 
be liable for value of stock as of 
date of delivery of stock pursuant to 
exchange agreement.—Oakley v. 
United Finance Corporation, 12 N.E. 
2d 208, 293 Ill.App. 30*5. 

Under the Pederal Securities Act 
provision imposing civil liability for 


falsity in a registration statement, 
damages are purely compensatory 
and not penal, notwithstanding the 
action authorized is based on fraud, 
and represents the difference between 
the price paid for the stock and the 
actual value of the stock at time ac¬ 
tion is brought or, if the stock is 
sold, the difference between the price 
paid and the price received.—Shonts 
V. Hirliman, D.C.Cal., 28 F.Supp. 478. 

7®. Mich.—Green v. Fidelity & Cas¬ 
ualty Co. of New York, 246 N.W. 
208, 261 Mich. 608. 

Who is purchaser 

(1) Customer leaving check with 
licensed security salesman for in¬ 
vestment was purchaser, and his as¬ 
signee could sue on salesman’s bond. 
—Dunnette v. Henry L. Doherty & 
Co., 233 N.W. 428, 262 Mich. 59‘7. 

(2) One ordering corporation bonds 
from broker's representative and 
turning over other bonds to latter for 
sale and application of proceeds on 
price before public service commis¬ 
sion suspended broker’s right to oper¬ 
ate under blanket bond became pur¬ 
chaser of bonds before such suspen¬ 
sion, so as to authorize Judgment 
against surety on blanket bond.— 
Klatt V. Guaranteed Bond Co., 250 
N.W. 1825, 213 Wis. 12, followed in 
Cramer v. Guaranteed Bond Co., 250 
N.W. '831, 213 Wis. ^8. 

Bond not accepted 

Surety on statutory bond for li¬ 
censed dealer in stocks was not lia¬ 
ble thereon, although fraudulently 
used by principal, where the state 
had never accepted it, or licensed 
him.—Timmerman v. Hartford Acci¬ 
dent & Indemnity Co., 220 N.W. 762, 
2'4'3 Mich. 338. 

77. Mich.—Fidelity & Deposit Co. of 
Maryland v. Cody, 270 N.W. 739, 
278 Mich. 43-5, 108 A.L R. 1243. 

78- Ala.—^National Surety Co. v. 
Graves, 101 So. 190, 211 Ala. 633. 

79- Cal.—^McDevitt v. Butte City 
Ranch, 46 P.2d 290, 7 Cal.App.2d 
262. 
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has been given with reasonable promptness.^® 

Conditions precedent. If the action is based on 
a condition of the bond obligating the surety to 
pay, satisfy, and discharge any judgment that may 
be rendered against a purchaser to whom securi¬ 
ties were sold in violation of the law or who was 
defrauded in the sale of securities, the purchaser 
cannot maintain the action unless he has first ob¬ 
tained a judgment against the dealer but, where 
the action is based on a condition obligating the 
surety for failure of the dealer to account for any 
money or securities received from, or belonging to, 
another, the action may be maintained even though 
no judgment has first been obtained against the 
dealer.S 2 Where the fund arising from a broker’s 
bond is to be apportioned among a number of claim¬ 
ants, a person claiming a right in such fund must 
establish his claim in a court of competent juris¬ 
diction having supervision over the administration 
of the fund.^® Where the statute requires as a 
condition to rescission that the purchaser make a 
proper tender to the seller or in court, the tender 
in court must be in an action against the seller, and, 
where the first tender made is in an action against 
the surety, it has been held to be insufficient and 
there can be no recovery.^^ It has been held that, 
in the absence of such a provision in the statute, de¬ 
mand on the surety is not a condition precedent to 
an action on the bond, even though the bond itself 

so provides.ss 

Limitations, An action against the surety on a 
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broker’s bond must be brought within the period 
prescribed by statute.®® 

(b) Defenses 

The fact that there has already been a recovery of 
the fun amount of the penalty designated In the bond 
IS a defense to a further action thereon. 

The fact that there has already been a recovery 
of the full amount of the penalty designated in the 
bond is a defense to a further action thereon.®^ 
Various other matters have been held to consti¬ 
tute®® or not to constitute®® defenses in actions on 
bonds. Thus it has been held that it is no defense 
in an action on the bond that the broker whom the 
surety bonded acted jointly throughout the trans¬ 
action with another broker,®® or that the relation 
of principal and agent did not exist between plain¬ 
tiff and the broker where the broker acted as such 
and not in his individual capacity.®^ 

(c) Parties 

Under some statutes an Injured purchaser of stock 
may sue the surety on the bond In his ovvn name. 

Under a statute to such effect it has been held 
that an injured purchaser of stock may sue the 
surety on the bond in his own name,®® and this has 
been held true, even though the bond runs to the 
people of the state as sole obligee,®® but it has also 
been held that in case of such a bond the action is 
properly brought in the name of the state on rela¬ 
tion of the person allegedly injured.®^ It has vari¬ 
ously been held that it is proper to join the surety 
in an action against the principal,®5 that it is proper 
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80. Cal.—^McDevitt v. Butte City 
Ranch, supra. 

81. Iowa.—^Kellog-g v. Bell, 2*68 N.TV. 
634, 222 Iowa 510. 

82. Iowa.—^Dickson v. Fidelity & 
Csusualty Co. of New Tork, 273 N. 
W. 102, 22-3 Iowa 618. 

83. Or.—New Amsterdam Casualty 
Co. V. Hyde, 3*5 P.2d 980, 148 Or. 
229. 

84. Mich.—^People for Use of Harley 
V. Hendrie, 249 N.W. 12, 263 Mich. 
613. 

85. Wis.—Bechtel v. Guaranteed 
Bond Co., 223 N.W. 668, 198 Wis. 
114. 

86. Cal.—Pagett v. Indemnity Ins. 
Co. of North America, 129 P.2d 700, 
55 Cal.Apip.2d 646*. 

Statute applicable 

(1) Limitation period of two years 
prescribed by Securities Act controls 
action on bond which dealer in secur¬ 
ities is reguired to execute, brought 
by purchaser of securities for dam¬ 
ages resulting from violation of Blue 
Sky Law by seller, even though ac¬ 
tion sou^rlit recovery on ground of 


fraud.—^Thomas v. Fidelity & Casual¬ 
ty Co. of New York, 80 S.W.2d 8, 258 
Ky. 360. 

(2) Statute of limitations respect¬ 
ing actions for illegal sales of securi¬ 
ties was inapplicable to action for 
amount paid broker for bonds pur¬ 
chased before their classification as 
Class A securities.—^Klatt v. Guaran¬ 
teed Bond Co., 250 N.W. 825, 213 Wis. 
12, followed in Cramer v. Guaranteed 
Bond Co., 2*50 N.W. 8'31, 213 Wis. 28. 

87. Cal.—Coast Surety Corporation 
V. White, '57 P.2d 951, 14 Cal.App. 
2d 35. 

88. Or,—State ex rel. Dyer v. Fran¬ 
cis, 54 P.2d 297, 152 Or. 448. 

Novation of contract 

If stock subscribers, knowing that 
corporation had no charter and was 
not authorized to engage in business, 
agreed for assets of company to be 
taken and used, they agreed to nova¬ 
tion of original contract which pro¬ 
moter's bond was made to secure, and 
thereby released surety.—^American 
Surety Co. of New York v. Thompson, 
Tex.Com.App„ 38 S.W.2d *576. 
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89. Cal.—Bridges v. Price, 273 P. 72, 
9'5 Cal.App. 394. 

Mich.-—Eichhauer v. U. S. Fidelity & 
Guaranty Co., 270 NW. «29, 27*8 
Mich. 674. 

90. Cal.—^McDevitt v. Butte City 
Ranch, 46 P.2d 290, 7 CalApp.2d 
252. 

91. Cal.—Walsh v. Standard Acci¬ 
dent Ins. Co., 12 P.2d 16, 215 Cal. 
687. 

92. Ala.—Ex parte Morgan, 100 So. 
462, 211 Ala. 360. 

93. Mich.—Green v. Fidelity & Cas¬ 
ualty Co. of New York, 246 N.W. 
208, 261 Mich, 608. 

94. Ind.—^Fidelity & Casualty Co. of 
New York v. State ex rel. McWhir, 
32 N.E.2d 102, 110 Ind.App. 607. 

N.C.—Smith v. Fidelity & Deposit Co. 
of Baltimore, Md., 132 S.E. 792, 191 
N.C. 643, error dismissed Fidelity 
& Deposit Qo. of Maryland v. -State 
of North Carolina, 48 S.Ct. 156, 27*5 
U.S. SO'5, 72 lL.Ed. 396. 

95. Utah.—Mayer v. Rankin, 63 P. 
2d *611, 91 Utah 193, 110 A.D.R. 837: 
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but not necessary to join the principal in an action 
against the surety,and that it is necessary to join 
the principal in an action against the surety unless 
the principal is beyond the jurisdiction of the 
court.^*^ It has been held that a receiver of an in¬ 
solvent brokerage firm cannot in that capacity main¬ 
tain an action against the surety on a bond under¬ 
taking to indemnify persons prejudiced by the bro¬ 
ker’s fraudulent conduct,98 and this is true, even 
though he has received the assignments of persons 
so prejudiced.^^ 

(d) L^leadings and Evidence 

In an action on a bond given under the Blue Sky 
Laws, the complaint must set forth facts sufficient to 
state a cause of action, and the plaintiff has the burden 
of proving his cause of action. 

In an action on a Blue Sky bond, the complaint 
must set forth facts sufficient to state a cause of 
action.! Where the statute expressly so provides, 
plaintiff is not required to allege facts showing 
that the stock and the sale thereof did not fall with¬ 
in the statutory exemptions.^ Where knowledge of 
the falsity of representations is not an element of 
the cause of action, plaintiff need not allege that 
the principal made the representations knowing 
them to be false and untrue.^ 

In an action against the surety, plaintiff has the 


§ 77 

burden of proving his cause of action,^ and de¬ 
fendant has the burden of proving defensive mat¬ 
ters set up by him.® General rules apply as to the 
weight and sufficiency of the .evidence.® 

(e) Trial and Judgment 

Question's of fact are for the Jury and should be sub¬ 
mitted under proper Instructions; the amount recover¬ 
able depends on the nature of the action and the circum¬ 
stances of the case. 

In accordance with the usual rules governing 
trials, in an action against the surety on a Blue Sky 
bond questions of fact are for the jury,*^ and, where 
there is sufficient evidence to put them in issue, 
should be submitted® under proper instructions.^ 

The measure of damages or the amount which 
plaintiff is entitled to recover in an action against 
the surety on a Blue Sky bond depends on the na¬ 
ture of the action and the circumstances of the 
case.!® Where the aggregate claims against the 
surety exceed the penal sum of the bond and the 
surety has filed an interpleader, the proceeds of 
the bond will be prorated among the claimants.!! 
The judgment against the surety may exceed the 
penal sum of the bond where the excess consists of 
interest.!® Depending on the nature of the action 
plaintiff has been'held entitled to interest from the 
date of payment,!® from the date the money should 


96. Ohio.—McCoy v. Stone, 27 Ohio 
N.P..N.S., 644. 

97. Ala.—^National Surety Co. v. 
Coleman, 104 So. 8'21, 213 Ala. 377. 

98. Or.—Kennedy y. ipidelity & De¬ 
posit Co. of Maryland, 58 P.2d 62'5, 
153 Or. 646. 

98. Or,—Kennedy v. Fidelity & De¬ 
posit Co. of Maryland, supra. 

1. Or.—Kennedy v. Fidelity & De¬ 
posit Co. of Maryland, 58 P.2d 625, 
153 Or. 646. 

Tenn.—Stevenson v. Union Indemnity 
Co., 28 S.W.2d 346, 160 Tenn. 603. 

Complaints held Insufflclent 

Ind.—Fidelity & Casualty Co. of New 
York V. State ex rel. MeWhir, 32 
N.E2d 102, 110 Ind.App. 607. 

Mo.—State ex rel. Sanders v. Hart¬ 
ford Accident & Indemnity Co. of 
Hartford, Conn., App., 162 S.W.2d 
650. 

Ohio.—Isaac v. American Surety Co. 
of New York, 22 N.E.2d 280, 61 
Ohio App. 47. 

2. Utah.—Mayer v. Rankin, 63 P.2d 
611, 91 Utah 193, 110 A.L.R. 837. 

3. Ohio.—McCoy v. Stone, 27 Ohio 
N.P.,N.S., *544. 

4. Ohio.—Citizens Banking & Sav¬ 
ings Co. V. Spltzer, Rorick & Co., 
■29 N.E.2d 892, 65 Ohio App. 809. 

Mich.—Moore v. Mitchell, 2*70 N.W. 
187, 278 Mich. 10. 


5. Wis.—Chas. A. Krause Milling 
Co. V. Chris Schroeder & Son Co., 
263 N.W. 193, 219 Wis. 639. 

6. Mich.—Peoiple for Use of Harley 

V. Hendrie, 249 N.W. 12, 2’63 Mich. 
613. 

Evidence held suffleient 

(1) To authorize recovery on bond. 
—Burdette v. Maryland Casualty Co., 
47 P.2d 317, 8 Cal.App.2d 17. 

(2) To sustain particular findings. 
Cal.—Walsh v. Standard Accident 

Ins. Co., 12 P.2d 16, 215 Cal. 6i87— 
Lindstrom v. Palmer, 128 P.2d 877, 
64 Cal.App.2d 2'57. 

Mich.—People for Use of Harley v. 
Hendrie, 249 N.W. 12, 263 Mich. 
613. 

(3) To show other matters. 

Mich.—Eichbauer v. U. 'S. Fidelity & 

Guaranty Co., 2*70 N.W. 829, 278 
Mich. 674. 

Wis.—Chas. A. Krause Milling Co. v. 
Chris Schroeder & Son Co., 263 N. 

W. 193, 219 Wis. 639. 

Evidence held Insnihcient 

(1) To authorize recovery on bond. 
—Fidelity & Casualty Co. of New 
York V. State ex rel. MeWhir, 32 N. 
B.2d 102, 110 Ind.App. 507. 

(2) To show fraud.—Citizens 
Banking & Savings Co. v. Spitzer, 
Rorick & Co., 29 N.E.2d 892, 65 Ohio 
App. 809. 


7. Or.—^Hyde v. Albert E. Peirce & 
Co., 81 P.2d 756, 147 Or. 6. 

8. Or.—Hyde v. Albert ]B3. Peirce & 
Co., supra. 

9. Or.—^Hyde v. Albert E. Peirce & 
Co., supra. 

10. Ohio.—'Citizens Banking & Sav¬ 
ings Co. V. Spitzer, Rorick & Co., 
29 N.E.2d 892, 66 Ohio App. 309. 

Tex.—^American Surety Co. of New 
York V. Thompson, Com.App., 3S 
S.W.2d 676. 

Action based on conversion 

In action on brokers' bond for con¬ 
version of stock deposited by custom¬ 
er to cover purchase of other stock,, 
value of converted stock, as of date* 
when customer learned of conversion, 
rather than as of date prior to which 
all conversions had occurred, was the 
proper measure of damages.—^Betzer 
V. Olney, *57 P.2d 1376, 14 Cal.App.2d 
53. 

11. Iowa,—^Witter v. Massachusetts 
Bonding & Insurance Co., 247 N.W. 
8’31, 215 Iowa 1322, 89 AL.R. 1066. 

Method of computing apportionment 
Cal.—^Fidelity & Deposit Co. of Mary¬ 
land V. Stephenson, 79 P.2d 116,^ 26 
Cal.App.2d 241. 

12. Ohio.-r-McCoy v. Stone, 27 Ohio 
N.P.,N..S., 544. 

, 13. Tex.—American Surety Co. of 
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liave been refunded to plaintiff,from the date of 
notice of rescission,and from the date of judg- 
■ment.1® 

§ 78 . - Criminal Responsibility 

a. Nature and elements of offenses 

b. Prosecution and punishment 

a. Nature and Elements of Offenses 

(1) In general 

(2) Persons liable 

(3) Defenses 

(1) In General 

Violations of Blue Sky Laws are frequently made 
criminal offenses, but a person may not be convicted 
thereof unless he comes plainly within the provisions of 
the statute creating the offense. 

In most jurisdictions certain violations of the 


Blue Sky Laws constitute criminal offenses,!? 
Thus, under various statutes it is a criminal offense 
to issue or sell securities, or certain kinds or classes 
of securities, without the required permit or ap¬ 
proval,to act as a dealer or salesman of securi¬ 
ties without being registered!^ or licensed,20 to 
sell securities which have not been registered or 
concerning which the required statements have mot 
been filed with designated officials,2! to make false 
statements in documents required to be filed with 
certain officials,22 to devise a scheme to defraud in 
the sale of securities and commit an overt act in 
furtherance thereof,23 to fail to comply with a rea¬ 
sonable request of a proper official for information 
as to practices respecting the sale of securities,24 
or to employ any device, scheme, or artifice to de¬ 
fraud in the sale of securities by the use of the 
mails or facilities of interstate commerce.25 Be- 


New York v. Thompson, Com.A^>p., 
■38 S.W.2d ?76. 

14. Tex.—American Surety Co. of 
New York v. Thompson, supra. 

15. Cal.-—McDevitt v. Butte City 
Ranch, 46 P.2d 290, 7 Oal.App.2d 
252. 

16. U.S.—National Surety Corpora¬ 
tion V. Citizens Bank of Ashville^ 
C.C.A.Ohio, 134 F.2d 888. 

17. Cal.—^People v. Oliver, 282 P. 
1813, 102 Cal.App. 29. 

Iowa.—State v. Dohry, 250 N.W. 702, 
217 Iowa 858, appeal dismissed Do- 
bry V, State of Iowa, 65 S.Ct. 87, 
293 UiS. 519, 79 L.Ed. '632. 

La.—State v. Voorhies, 12*5 So. 737, 
169 La. 62'6. 

Mo.—State v. Wolfner, 2 S.W.2d 689, 
'318 Mo. 1068. 

N.D.—State V. Welch, 172 N.W. 234, 
42 N.D. 44. 

*Or.—State v. Barrett, 254 P. 198, 121 
Or. '57. 

Wis.—State ex rel. Kropf v. Gilbert, 
251 N.W. 478, 213 Wis. 196. 

37 C.J. p 278 note 64. 

18. Cal.—People v. McCabe, 141 P. 
2d '54, 60 Cal.App 2d 492—^People v. 
Shafer, 19 P.2d 861, 130 Cal.App. 
7 . 4 -^People V. White, 12 P.2d 1078, 
124 Cal.App. 648—People v. Leach, 
290 P. 131, 106 CaLAipp. 442, dis¬ 
missed Leach v. People of State of 
-California, 51 S.Ct. 646, 283 U.S. 
80'8, 7'5 L.Bd. 1427. 

Kan.—’State v. Short, 247 P. 114, 121 
Kan. 233. 

Mich.—^Barth v. Klicpera, 227 N.W. 
757, 248 Mich. 460. 

• Or.—State v. Swain, 31 P.'2d 745, 147 
Or. 207, 93 A.L.R. 921, rehearing 
denied 32 P.2d 773, 147 Or. 207, 93 
A.L.R. '930—-State v, Whiteaker, 
247 P- 1077, 118 Or. 656. 

•Ck>mpletion. of sale 

Sale of stock in newly organized 

•corporation was completed on deliv¬ 


ery of stock certificate, in prosecu¬ 
tion for selling securities without li¬ 
cense.—State V. Gerritson, 265 P. 422, 
124 Or. 525. 

19. Fla.—Riley v. Sweat, 149 So. 48, 
110 Fla. 1362. 

La.—State v. Voorhies, 125 So. 737, 
169 La. 626. 

Me.—State r. Cushing, 15 A.2d 740, 
137 Me. 112. 

Pa.—Commonwealth v. Moore, '5 Pa 
Dist. & Co. 738—Commonwealth v. 
Huff, Quar.Sess., *86 Pittsb.Leg.X 
152*5. 

20. Cal.—People v. Murphy, >62 P.2d 
592, 17 Cal.App.2d 57-5. 

N.C^State v. Allen, 5 S.E.2d 844, 
216 N.C. 621. 

21. Ill.—People V. Gillett, 243 Ill. 
App. 41. 

Kan.—State v. Short, 247 P. 114, 121 
Kan. 233. 

La—State v, Voorhies, 125 So. 737, 
169 La. 626. 

Minn.—State v. Swenson, 216 N.W. 
177, 172 Minn. 277, 64 A.L.R. 490. 

22. D.C.—Bank of America Nat. 
Trust & Savings Ass'n v. Douglas, 
10-5 P.2d 100, 70 App.D.C. 221, 128 
A.L.R. 1266. 

Ill,—^People V. Glassberg, 168 N.E. 

103, 326 Ill. 379. 

Knowledge of falsity 

Under section of Securities Act 
denouncing making of “false state¬ 
ment” of financial condition to secre¬ 
tary of state, knowledge of falsity is 
not essential.—State v. Dobry, 250 
N.W. 702, 217 Iowa 858, appeal dis¬ 
missed Dobry v. State of Iowa, 56 S. 
Ct. 87, 293 U.S. 1619, 79 L.Ed. 632. 

23. Or.—State v. Keller, 21 P.2d 807, 
143 Or. '589. 

Success of the scheme is not an es¬ 
sential element of the offense.—State 
V. De Grace, 22 P,2d -896, 144 Or. 159, 

1 90 A.L.R. 2:32. 


Legality of overt act 

It is not necessary that the overt 
act in itself be unlawful, since it is 
sufficient that it be in furtherance of 
the unlawful object.—State v. De 
Grace, supra. 

Countectlon with overt act 
In prosecution for devising a 
fraudulent stock-selling scheme and 
committing an overt act in further¬ 
ance thereof, accused's employment 
of a salesman to make the sale suffi¬ 
ciently connects him with the neces¬ 
sary overt act.—'State v. Keller, 21 
P.2d 807, 14'3 Or. 6i89. 

24:- N.Y.—Dunham v. Ottinger, ’217 
N.Y.S. 565, 127 Misc. 683, affirmed 
1-54 N.E. 298, 243 N.Y. 423. error 
dismissed 48 S.Ct. 212, 276 U.S. 
692, 72 L.Ed. 721. 

25. U.S.—Stone v. U. S., O.C.A.Tenn., 
113 P.2d 70—-U. S. V. Monjar, D.C 
Del., 47 F.Supp. 421, affirmed, C.C. 
A., 147 P.2d 916, certiorari denied 
Monjar v. U. S., 6'5 -S.qt, 1191, two 
cases, ‘325 U.S. 859, 89 L.Ed. 1979, 
Cook V. U. S., '65 S.Ct 1192, '325 U. 
S. 869, 89 L.Ed. 1979, Drew v. U. 
S., 65 S.Ct 1192, 326 U.S. 859. 89 
L.Ed. 1979, Jones v. U. S , 6-5 S.Ct 
1192, 325 U.S. 859, 89 L.Ed. 1979, 
Moore v. U. S., 65 S.Ct. 1192, 32*5 U. 
S. 8'59, '89 L.Ed. 1980, Candlin v. U. 
S., 65 S.Ct 1193, 325 U.S. 859, 89 
L.Ed. 1980, Fitzpatrick v. U. S., 65 
S.Ct 1193, 1326 U.S. 859, 89 L.Bd. 
1980, Lindh v. U. S.. 65 S Ct 1193, 
326 U.S. 8-59, 89 L.Ed, 1980, Wil¬ 
lard V. U. S., 65 S.Ot 1193, 325 U.S 
859, 89 L Ed. 1980, Cruser v. U. S., 
66 S.Ot 1194, 32‘5 U.S. 859, 89 L.Ed. 
19‘81, and Maddams v. U. 'S., 65 S. 
Ct 1194, 32-6 U.S. '859, 89 L.Bd. 
19‘81. 

Bepreseutatious constituting fraud 
Representations as to value, sound¬ 
ness, and worth of securities may go 
so far beyond what may be consid- 
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fore a person may be punished for such an offense, 
however, his case must come plainly within the pro¬ 
visions of the statute^fi in force at the time of the 

transaction. 27 

If the statute does not make it so, the specific in¬ 
tent with which the act is done is not an essential 
element of the crime.^S So it has been held that 
defendant's good faith in violating the statute is im¬ 
material,29 and that one who violates the law is 
none the less guilty because he has acted on ad¬ 
vice of counsel,29 or* without knowledge that he 
was violating the law;2i and even where the stat¬ 
ute denounces violations committed knowingly, one 
acting on the advice of counsel that the instrument 
in question was not a security is guilty, since the 
term ^'knowingly” means simply that accused must 
have had knowledge of the facts and not knowl¬ 
edge of the legal consequences of such facts.22 
It has also been held, however, that one who in¬ 
quired of the corporation commissioner and was ad¬ 
vised that the transaction in question was not with¬ 


in the statute should not be held criminally liable 
for having violated the statute on the basis of such 
advice,23 and one who has in good faith acted on 
the erroneous information given by his counsel that 
a permit had been issued cannot be convicted of 
^‘knowingly" violating the law.24 Under other stat¬ 
utes intent is an essential element of the offense 
and it has been held that, where accused acted in 
good faith in the honest belief that his statements 
were true, he will not be guilty,36 unless by the 
exercise of due diligence he could have become 
aware of his mistakes.27 

A person may not be convicted for a sale which 
is made without the stale,38 although he may be 
convicted for unlawfully offering for sale within 
the state, notwithstanding the sale is completed 
outside.39 

Grade of offense. The violation of a particular 
provision of the Blue Sky Law may constitute a 
felony^o or misdemeanor,or either a felony or 


ered the proper limits of exaggerat¬ 
ing enthusiasm of normal salesman, 
or the mistaken judgment of the hon¬ 
est man, as to impress them with 
badge of fraud as basis of prosecu¬ 
tion for violating Securities Act, 
using the mails to defraud, and con¬ 
spiring to effect scheme to defraud. 
—Holmes v. U. S., C.O.A.Neb., 1'34 F. 
2d 126, certiorari denied 68 S.Ot. 
1434, 319 U.S. 776, >87 L.Ed. 1722. 

use of mails or commeorae as essesu 
tlal 

The devising of a scheme or arti- 
flce to defraud or to obtain money by 
means of fraud or false pretenses 
is not a crime either under Securities 
Act or the Mail Fraud Act, but be¬ 
comes a crime only in event that in 
furtherance of scheme or artifice to 
sell securities any means or instru¬ 
ments of transportation or communi¬ 
cation in interstate commerce or the 
mails be employed.—Harper v. U. S., 
C.C.AMo,, 143 F.2d 795. 

26. Cal.—People v. White, 12 P.2d 
1078, 124 Cal.App. 648. 

Ill.—People V. Gillett, 243 Ill.App. 41. 
Kan—State v. Fisher, 38 P.2d 120, 
140 Kan. '5*44. 

Minn.—State v. Evans, 191 N.W. 425, 
154 Minn. 95, 27 A.L.R. 116'5. 

Mo.—State v. Wolfner, 2 S.W.2d 689, 
318 Mo. 1068. 

N.Y.—Dunham v. Ottinger, 217 N.Y.'S. 
'565, 127 Misc. 683, affirmed li54 N, 
E. 298, 243 N.Y. 423, error dis¬ 
missed 48 S.Ct. 212, 276 U.S. 692, 72 
LEd. 721. 

N.O.—'State V. Allen, 6 S.E.2d 844, 216 
N.C. '621. 

Wis.—State ex rel. Kropf v. Gilbert, 
261 N.W. 478, 213 Wis. 19*6. 


Violation, of invalid req.Tiirement 
Security dealer, denied registration 
because of failure to furnish bond re¬ 
quired by unconstitutional provision 
of Securities Act, could not be crim¬ 
inally prosecuted for engaging in se¬ 
curity business without having been 
registered.—Riley v. Sweat, 149 'So. 
4'8, 110 Fla. 362. 

Sale to dealer 

Statute does not penalize sale of 
corporate securities, prohibited by in¬ 
surance commissioner to dealer, 
whether registered or unregistered.— 
Lefebvre v. Homer M. Whittier & 
Co., 146 A. 527, 84 N.H. 106. 

Order of suspension. 

Carbon copy of letter mailed to of¬ 
ficer of corporation was not equiva¬ 
lent to final order suspending or re¬ 
voking permit to sell securities so as 
to form basis for prosecution for 
selling securities without permit.— 
State V. Charlesworth, 16 P.2d 1116, 
141 Or. 290, rehearing denied 17 P. 
2d 1104, 141 Or. 290. 

27. Ill.—People V. Johnson, 1'89 N.E. 
271, 3-55 Ill. 380. 

2S. Cal.—^People v. Sidwell, 162 P.2d 
913, 27 Cal.2d 121—^People v. Mur¬ 
phy, 62 P.2d *592, 17 Cal.App.2d 575 
—People V. MoCalla, 220 P. 436, 63 
Cal App, 783, error dismissed E. E 
McCalla Co. v. People of State of 
California, 45 S.Ct. 461, 267 U.-S. 
S85, 69 D.Ed. 799. 

29. Or.—State v. Whiteaker, 2-47 P. 
1077, 118 Or. 6'56. 

30. Or.—^State v. Whiteaker, supra. 

31. Cal.—^People v. McCabe, 141 P.2d 
64, 60 Cal.App.2d 492—^People v. 
Stowell, 114 P.2d 614, 45 Cal,App.2d 
680—^People v. Dean, 21 P.2d 126, 
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131 Cal.App. 228—^People v. Eise- 
man, 248 P. 716, 78 Cal.App. 223, 
error dismissed Eiseman v. Peo¬ 
ple of State of California, 47 'S.Ct. 
454, 273 U.S. 663, 71 L.Ed. '828. 

32. Cal.—People v. McCalla, 220 P. 
436, 63 Cal.App. 783, error dis¬ 
missed E. B. McCalla Co. v. People 
of State of California, 45 S.Ct. 461, 
267 U:S. 685, 69 L.Bd. 799. 

33. Cal.—^People v. Ferguson, 24 P. 
2d 966, 133 Cal.App. 41. 

34. Cal.—People v. Flumerfelt, 96 
P.2d 190, 35 Oal.App.2d 496. 

35. U.S.—Troutman v. U. S., CjC.A. 
Colo., 100 P.2d 628. 

30. U.S.-^Stone v. U. S., C.C.A.Tenn., 
113 P.2d 70. 

37. U.S.^Stone v. U. S., supra. 

38. Ill.—People v. Hilltop Metals 
Min. Co., 1:33 N.E. '303, 300 Ill, 564. 

39. Ill.—People v. Hilltop Metals 
Min. Co., supra. 

Bargaining 

Statutory definition of “sale'* in 
Blue Sky Law was intended to pro¬ 
hibit dealers and brokers, not only 
from making deliveries in state with¬ 
out permit, but also from conducting 
bargaining in state.—^State v. Swain, 
31 P.2d 745, 147 Or. 207, 93 A.L.R. 
921, rehearing denied 32 P.2d 773, 147 
Or. 207, 93 A.IL.R. 930. . 

40. N.Y.—^People v. Ruthven, 288 N 
Y.S. 631, 160 Misc. 112. 

Or.—State v. Swain, 31 P.2d 74*5, 147 
Or. 207, 93 A.L.R. 921, rehearing 
denied 32 P.2d 773, 147 Or. 207, 93 
A.L.R. 930. 

Utah.—^Andrews v. Chase, 57 P.2d: 
702, «9 Utah 73. 

41- N.Y.—Sajor v. Ampol, 9 N.E.2d. 
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misdemeanor, depending on the punishment im¬ 
posed in the particular case .^2 

(2) Persons Liable 

The language of the particular statutes as properly 
construed will determine what persons are* criminally 
responsible for violation of the Blue Sky Laws. 

The language of the particular statutes as prop¬ 
erly construed will determine what persons are 
criminally responsible for violation of the Blue 
Sky Laws.43 Where a prosecution is based on a 
written contract in violation of the law, accused is 
bound by his signature thereto, where his name 
was signed by another in his presence and at his 
direction.^^ If an unlawful sale of securities is 
made by one acting as agent, the principal,45 as well 
as the agent,^® may be liable; and, where several 
persons completely dominate a corporation, the cor¬ 
poration's acts in unlawfully issuing securities are 
the acts of such persons with respect to criminal 
liability for violation of the Blue Sky Law.^*^ 

(3) Defenses 

Various matters have been held to constitute, or not 
■to constitute, defenses In prosecutions for violations of 
the Blue Sky Laws. 

Various matters, such as the fact that the case 
comes within express statutory exceptions,^ ^ or 
that accused was the owner of the stock and made 


a bona fide sale thereof,50 have been held to con¬ 
stitute defenses in prosecutions for violations of 
the Blue Sky Laws, and various other matters, 
such as the fact that the corporation, the securi¬ 
ties of which were unlawfully sold, was not yet in 
existence at the time of the sale,^^ qj* that accused 
had previously been prosecuted for a sale to an¬ 
other person in a different county on a different 
date,S3 have been held not to constitute defenses. 

b. Prosecution and Punishment 

(1) Indictment or information 

(2) Evidence 

(3) Trial 

(4) Sentence and punishment 

(1) Indictment or Information 

An Indictment or information for a violation of the 
Blue Sky Laws must charge the offense with sufficient 
particularity to apprise the accused of the nature of the 
charge and enable him to prepare his defense; the proof 
must correspond with the material averments. 

In accordance with the usual rules applicable in 
criminal cases, in a prosecution for violation of the 
Blue Sky Laws it is necessary and sufficient that 
the indictment or information charge every essen¬ 
tial element of the offense with enough particularity 
to apprise accused of the nature of the charge and 
enable him to prepare his defense.®^ Thus, where 


SO'3, 275 N.T. 1-25—Sheridajti v. 

Weher, 299 N.Y.S. '726. 252 App. 
Div. 398—Dunham v. Otting-er, 217 
N.Y.S. 56-5, 127 Misc. 683. affirmed 
134 N.E. 298. 243 N.Y. 423, error 
dismissed 48 S.Ct. 212, 276 U.S. 592. 
72 L.Ed. 721. 

42. Cal.—Frankfort v. Superior 

Court of California in and for Los 
Angeles County, 235 P. 60. 71 Cal. 
App. 357. 

43. La.—State v. Voorhies, l-2'5 So. 
737, 169 La. 626. 

44. Cal.—People v. Oliver, 282 P. 
813, 102 CaLApp. 29. 

45. Ill.—People V. Gillett, 243 Ill. 
App. 41. 

PxixLCipal out of state 

Even though the principal was not 
in the state at the time the violation 
was committed hy his agent, he is 
criminally liable if he directed or ar¬ 
ranged therefor when he was previ¬ 
ously in the state.—^Ex parte Crow¬ 
ley, D.C.Mass., 268 F. 101'6, appeal 
granted, C.C.A., In re Graves, 270 F. 
181. 

46. N.D.—State v. Merry, 243 N.W. 
788, 62 N.D. 339. 

47. U.S.—Landay v. U. S., C.C.A. 
Mich., 10:8 F.2d 698, certiorari de¬ 
nied 60 S.Ct. 721, 309 U.S. 681, -84 
L.Ed. 1024, Lane v. U. S., 60 S.Ct. 
722, 1309 U.S. 681, 84 GLi.Ed. 1025,1 


Attix V. U. S., 60 S.Ct. 722, i309 U. 
S. 681, 84 L.Bd. 102*5, and Brown 
V. U, S., 60 .S.Ct. 722, 309 U.S. 681, 
84 L.Bd. 1025. 

48. Sstoppel of accused 

State was not entitled to rely on 
asserted estoppel to deny corporate 
existence of company, securities of 
which accused was alleged to have 
sold without license.—^People v. Mam, 
242 P. 1078, 76 Cal.App. 471. 

49. Cal.—^People v. Murphy, 62 P.2d 
'592, 17 Cal.App.2d 67*5. 

50. Cal.—^People v. Lesser, 11 P.2d 
668, 123 Oal.App. 489. 

51. Cal.—^People v. Claggett, 19 P.2d 
805, 130 Cal.App. 141. 

Mo.—State v. Van Graafeiland, App, 
293 S.W. 445. 

Or.—State v. Gerritson, 265 P. 422, 
124 Or. >525. 

Prior fictitious sale 
Fraudulent, fictitious sale and .pur¬ 
chase of securities in another state 
will not enable accused to avoid pen¬ 
alties of Corporate Securities Act on 
subsequent unlicensed sales, on the¬ 
ory that In such subsequent sales 
privately owned stock was being dis¬ 
posed of.—^People V. Eiseman, 248 
P. 716, 78 Cal.App. 223, error dis¬ 
missed Eiseman v. People of State 
of California,' 47 S.Ct 454, 273 U.'S. 
66'3, 71 L.Ed. 828. 
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Corporation’s co&saut to the over¬ 
sale of its securities by another cor¬ 
poration would be no defense to 
charges against officer of latter cor¬ 
poration relating to violation of stat¬ 
ute concerning the fraudulent sale of 
securities, since he could not con¬ 
sent to commission of a crime by vio¬ 
lation of the statutes and a consent 
to the sale would not have been a 
consent to conversion of funds de¬ 
rived therefrom.—State v. Rogers, 
27'5 N.W. 910, 22-6 Wis. '39. 

52. Cal.—People v. Oliver, 282 P. 
813, 102 Cal.App. 29. 

53. Minn.—State v. Robbins, 240 N. 
W. 4'56, 185 Minn. 202. 

54. US.—Pace v. U, S., C.CA.Tex, 
94 F.2d 691—U. S. v. Monjar, D.€. 
Del., 47 F.Supp. 421, affirmed 147 F. 
2d 916, certiorari denied Monjar v. 

U. S., 65 S.Ct. 1191, two cases, 
326 U.S. 859, 89 L.Ed. 1979, Cook 

V. U. S., 65 S.Ct. 1192, 325 U.S. 
859, 89 L.Ed. 1979, Drew v. U. S., 
65 set. 1192, 3.25 U.S. 859, 89 L. 
Ed. 1979, Jones v. U. S., 65 S.Ct. 
1192, 325 U.S. 859, 89 L.Ed. 1979, 
Moore v. U. S., 65 S.Ct 1192, 325 

U. S. '859, 89 L.Ed. 1980, Candlin 

V. U. S., 65 S.Ct 1193, 325 U.S. 
869, 89 L.Ed. 1980, Fitzpatrick v. 
U. S., 65 S.Ct 1193, 325 U.S. 859, 
89 L.Ed. 1980, Linch v. U, S., 65 S. 
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a specific intent is an essential element of the of- | ters which do not constitute essential elements of 
fense, it must be alleged.^^ On the other hand, mat- I the offense need not he alleged.^® The indictment 


ct. 1193, 325 U.S. 859, 89 L.Ed. 
1980, Willard v. U. S., 65 S.Ct. 
1193, 325 U.S. 859, 89 L.Ed. 1980, 
Cruser v. U. S., 65 S.Ct. 1194, 325 
U.S. 859, 89 L.Ed. 1981, and Mad- 
dams V. U. S., 65 S.Ct. 1194, 325 U. 
S. 859, 89 L.Ed. 1981. 

—People v. Ratliff, 22 P.2d 245, 
131 Cal.App. 763. 

Ill.—People V. Curtis, 233 Ill.App. 
13. 

pa. —Commonwealth v. Steel, Quar. 

Sess., 60 Dauph.Co. 163. 

37 C.J. P 279 note 71. 
jMCateriality of omissions 
A count charging- that securities 
were sold in interstate commerce 
without revealing material facts 
which would avoid misleading pur¬ 
chasers was not demurrable because 
failing to state the materiality of 
facts which were not revealed, where 
the facts were obviously material.— 
Edwards v. U. S., Okl., 61 S.Ct. 669, 
312 U.S. 473, 85 L.Ed. 957. 

Identity of buyer 

(1) It has been held that an infor¬ 
mation charging sale of stock of In¬ 
vestment company which had not 
complied with the statute regulatin|r 
such companies need not state to 
whom sale was made.—State v. 
Brockman, i228 P. 250, 39 Idaho 468. 

(2) It has also been held that an 
Indictment for violation of the se¬ 
curities law was not fatally defective 
because of absence of allegations as 
to whom instrument was sold, where 
instrument itself was set forth in 
haec verba in the indictment and 
plainly showed identity of buyers.— 
Muse V. State, 132 S.W.2d 596, 137 
Tex.Cr. 622. 

Accused’s couueotlou with corpora, 
tiou 

(1) It has been held that an In¬ 
dictment for violation of Corporate 
Securities Act, by issuing and sell¬ 
ing securities in nonconformity with 
permit, should expressly allege ac¬ 
cused's relationship to corporation 
whose stock was sold.—People v. 
Kuder, 269 P. 630, 93 Cal.App. 42. 

(2) On the other hand, it has been 
held that an indictment alleging that 
securities issued by foreign corpo¬ 
ration were brought into state by de¬ 
fendants and sold without permit 
was sufficient to state offense, since 
it IS not necessary to allege defend¬ 
ants' connection with corporation.— 
People V. Eiseman, 248 P. 716, 78 
Cal,App. 223, error disn^ssed Eise¬ 
man V. People of State of California, 
47 S.Ct. 454, 273 U.S, 663, 71 L.Ed. 
828. 

Zndiotmeuts or Infoxmatious held suf¬ 
ficient p 

(1) Generally. 

U.S.—Holmes v. U. S., C.C.A.Neb., 134 
53 C.J.S.-^l 


P.2d 126, certiorari denied 63 S. 
Ct. 1434, 319 U.S. 776, 87 L.Ed. 
1722—U. S. V. McDermott, C.C.A. 
Ind., 131 P.2d 313, certiorari denied 
McDermott v. U. S., 63 S.Ct. 664, 
318 U.S. 766, 87 L.Ed 1137, rehear¬ 
ing denied 63 S.Ct. 8.27, 313 U.S. 
801, 87 L.Ed. 1164—Coplin v. U. S.. 
C.C.A.Wash., 88 P.2d 652, certio¬ 
rari denied 57 ‘ S.Ct. 929, 301 U.S. 
703, 81 L.Ed. 1357. 

Cal.—People v. Boggess, 228 P. 448, 
194 Cal. 212—People v. Scott, 169 
P.2d 967, 74 Cal.App.2d 778—Peo¬ 
ple V. Marr, 115 P.2d 214, 46 Cal. 
App.2d 39—^People v. Dysart, 102 P. 
2d 1091, 39 Cal.App.2d 287—Peo¬ 
ple V. Murphy, 62 P.2d 59.2, 17 Cal. 
App.2d 575. 

Ga.—Saunders v. State, 158 S.E. 791, 
172 Ga. 770, appeal dismissed Saun¬ 
ders v. State of Georgia, 52 S.Ct. 
140, -284 U.S. 591, 76 L.Ed. 609— 
Wright V. State, 186 S.E. 149, 53 
Ga.App. 371. 

Hawaii.—Territory v. Reyes, 33 Ha¬ 
waii 180. 

ni. —^People V. Love, 142 N.E. 204, 310 
I Ill. 558—People v. Curtis, 233 Ill. 
App. 13. 

Minn.—State v. Code, 227 N.W. 652, 
178 Minn. 492—State v. Nordstrom, 
210 N.W. 1001, 169 Minn. 214— 
State V. Summerland, 193 N.W. 699, 
155 Minn. 395. 

Or.—State v. Swain, 31 P.2d 745, 147 
Or. 207, 93 A.L.R. 921, rehearing 
denied 32 P.2d 773, 147 Or. 207, 
93 A.L.R. 930—^State v. De Grace, 
22 P.2d 896, 144 Or. 159, 90 A.L.R. 
23’2. 

Pa.—Commonwealth v. Pastor, 89 
Pa.Super. 291. 

Tex.—Aiken v. State, 128 S.W.2d 
1190, 137 Tex.Cr. 211. 

W.Va.—State v. Williams, 151 S.E. 
■862. 108 W.Va. 525. 

(2) To charge that the subject 
matter of the transaction was a 
“security."—Fisher v. Schilder, C.C. 
A.Okl., 131 P.2d 522-Atherton v. U. 
S., C.C.A.Cal., 128 F.2d 463. 

(3) To charge accomplishment of 
sale by use of means and instru¬ 
ments of transportation in interstate 
commerce.—Harper v. U. S., C.C.A. 
Mo., 143 F.2d 796. 

(4) To charge commission of of¬ 
fense within the statutory period. 
—State V. Cushing, 15 A.2d 740, 137 
Me. 112. 

(5) To describe the security sold.— 
Aiken v. State, 128 S.W.2d 1190, 
137 Tex.Cr. 211. 

(6) To charge that accused was a 
"dealer."—^Aiken v. State, supra. 
XxLdictmeuts or Infoxmatioiis held In¬ 
sufficient 

(1) Generally. 

Cal.—^People v. Rosenberg; 76 P.2d 
543, 25 Cal.App.2d 81. 
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Kan.—State v. Fisher, 38 P.2d 120, 
140 Kan. 544. 

Mo.—State v. Wolfner, 2 S.W.2d 589. 
318 Mo. 1068—State v. Little, App., 
287 S.W. 809. 

Ohio.—State v. Stockman, 153 N.E 
250, 21 Ohio App. 475. 

Wis.—Unger v. State, 284 N.W. 18. 
231 Wis. 8. 

(2) To charge purchase of securi¬ 
ties for the purpose of resale with¬ 
out a broker's license, since the Blue 
Sky Law does not reauire an individ¬ 
ual to secure a broker’s license be¬ 
fore selling securities which he has 
purchased and owns himself.—People 
V. Davenport, 69 P.2d 862, 21 Cal.App. 
2d 292. 

55- U.S.—Troutman v. U. S., C.C.A. 
Colo., 100 F.2d 628. 

56. U.S.—Harper v. U. S., C.C.A.MO., 
143 F.2d 796—U. S. v. Monjar, 47 F. 
Supp. 421, affirmed 147 P.2d 916, 
certiorari denied Mon jar v. U. S., 
65 S.Ct. 1191, two cases, 326 U.S 
859, 89 L.Ed. 1979, Cook v. U. S, 

65 S.Ct. 1192, 325 U.S. 859, 89 L 
Ed. 1979, Drew v. U. S., 66 S.Ct. 

1192, 325 U.S. 859, 89 L.Ed. 1979, 
Jones V. U. S., 66 S.Ct. 119.2, 325 
U.S. 869, 89 L.Ed. 1979, Moore v. U. 
S., 65 S Ct. 1192, 325 U.S. 859, 
89 L.Ed. 1980, Candlln v. U. S., 65 
S.Ct. 1193, 325 U.S, 869, 89 L.Ed. 

1980, Fitzpatrick v. U. "S., 65 S.Ct. 

1193, 325 U.S. 869, 89 L.Ed. 1980, 
Lindh v. U. S., 65 S Ct. 1193, 325 

U. S. 859, 89 L.Ed. 1980, Willard 

V. U. S., 65 S.Ct. 1193, 326 U.S 
■859, 89 L.Ed. 1980, Cruser v. U. S., 

66 S.Ct. 1194, 325 U.S. 859, 89 L 
Ed. 1981, and Maddams v. U. S., 65 
S.Ct 1194; 326 U.S. 869, 89 L.Ed. 

1981. 

Cal.—People v. RatlifC, 22 P.2d 245, 
131 CaLApp. 763. 

Me.—State v. Cushing, 16 A.2d 740, 
137 Me. 112. 

Zntexrstate sale 

Indictment in federal district court 
for northern district of Texas for 
violation of Securities Act by sales 
of stock was not required to state 
that sales took place outside of Tex¬ 
as, since under the statute the of¬ 
fense may be committed by the use 
of the mails and not solely in inter¬ 
state commerce.—U. S. v. Alluan, D. 
C.Tex, 13 F.Supp. 289. 

Name of principal 

In prosecution for violating Specu¬ 
lative Securities Act, count of infor¬ 
mation which charged accused as an 
unregistered agent in language of 
statute was sufficient notwithstand¬ 
ing information did not set out name 
of principal.—State v, Barr, $9 P.2d 
33, 144 ICan. 25$. 
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need not negative the matter of an exception made 
by a proviso or other distinct clause; it is incum¬ 
bent on one who relies on such exception to set it 
up and establish it.57 An indictment or a count 
thereof charging an offense in the language of the 
statute is generally sufficient.®^ Unnecessary alle¬ 
gations in an indictment or information may be 
treated as surplusage.®^ An indictment purporting 
to charge an offense under an unconstitutional stat¬ 
ute is demurrable.®® 

Issues^ proofj and variance. In accordance with 
general rules, it is necessary and sufficient that the 
proof correspond with and support the material 
averments of the indictment.®^ Evidence of a 
conspiracy may be admitted notwithstanding the 
absence of a conspiracy charge in the indictment.®^ 
Where the indictment charges the commission of a 
number of acts, each of which constitutes an offense 


in itself, proof of any one of such acts is suffi¬ 
cient to sustain a conviction.®^ Allegations in an 
indictment or information which constitute mere 
surplusage need not be proved.®^ 

(2) Evidence 

The burden is on the state to prove the essential 
elements of the offense beyond a reasonable doubt, and 
on the accused to prove matters of affirmative defense. 

Conformably to the rule applicable in criminal 
prosecutions generally, in a prosecution for the vio¬ 
lation of Blue Sky Laws, the burden rests on the 
state to prove every essential element of the offense 
charged®® beyond a reasonable doubt.®® However, 
if the state proves a prima facie case, the burden 
is on accused to prove matters of affirmative de- 
fense.®7 Thus the burden is on accused to bring 
himself within an exception under the statute;®® 


57. TJ.S.—Edwards v. U. S., Okl., 61 
S.Ct. 669, 312 U.S. 473. 85 L.Ed. 
967. 

Cal.—People v. Murphy, 62 P,2d 692, 
17 Cal.App.2d 675. 

Ga.—Wright v. State, 186 S.E. 149, 
53 Ga.App. 371. 

III.—^People v. Love, 142 N.E. 204, 
310 Ill. 558. 

Kan.—State v. Dobson, 37 P.2d 10, 
140 Kan. 445. 

Okl.—Groskins v. State, 4 P.2d 117, 
62 Okl.Cr, 197, followed in In re 
Groskins, 4 P.2d 120, 52 Okl.Cr. 
183. 

Pa.—Commonwealth v. Boyle, 166 A. 

521, 108 Pa,Super. 598. 

■Wis.—^Ex parte Kreutzer, 204 N.W. 
595, 187 Wis. 463. 

58. TJ.S.—Coplin v. U. S., C.C.A. 
Wash., 88 F.2d 662, ^certiorari de¬ 
nied 67 S.Ct. 9.29, 301 U.S. 703, 81 
L.Ed. 1357. 

Cal.—^People v. Woolsey, 66 P.2d 557, 
13 Cal.App.2d 64. 

Kan.—State v. Barr, 69 P.2d 33, 144 
Kan. 256. 

Mo.—State v. Farr, App., 255 fi.W. 
1069. 

37 C.J. p 279 note 71 [a]. 

59. Kan.— State v. Fitzgerald, 106 P. 
2d 658, 152 Kan. 531. 

60. Ga.—Smith v. State, 129 S.E. 
766, 161 Ga 103. 

Snfficieiicy of demurrer 

General demurrer that an indict¬ 
ment for an offense denounced by the 
Uniform Sale of Securities Act does 
not set forth facts sufficient to con¬ 
stitute any offense against the laws 
of the Territory does not present a 
question as to the validity under the 
Federal Constitution or Organic Act 
of the Territory of an exemption pro¬ 
vided in the Territorial Act.—^Terri¬ 
tory V. Reyes, 33 Hawaii 180. 


61. Ill.—^People V. Baldwin, 6 N.E 2d 
904, 289 Ill.App. 126. 

37 C.J. p 279 note 71 [cl. 
Fartioularlzation. 

Where indictment charged that ac¬ 
cused in connection with issuance 
and sale of certain securities em¬ 
ployed deception, misrepresentation, 
concealment, etc., in that he willful¬ 
ly, fraudulently, etc., omitted to dis¬ 
close to purchaser certain material 
matters of fact concerning such se¬ 
curities, setting out the nature of 
such concealed facts, the particulari¬ 
zation rendered the general charge 
specific so that it became incum¬ 
bent on state to prove the charge 
as particularly set out.—State v. 
Weber, 22 A.2d 191, 127 N.J.Law 274. 
Xtepreseutations 

In prosecution charging scheme to 
defraud, a charge of falsity of 
scheme in each count of indictment 
necessitated proof of fraudulent 
character of scheme and falsity of 
representations and a denial of the 
bona fide character of the scheme, 
but all the allegations relative to 
false representations need not be 
proved, since a scheme to defraud 
necessarily consists of numerous ele¬ 
ments, no particular one of which 
need be proved if sufficient is shown 
to constitute the scheme.—Holmes v. 
U. S., C.C.AJ^eb., 134 F.2d 125, certio¬ 
rari denied 63 S.Ct. 1434, 319 U.S. 776, 
87 L.Ed. 1722, 

62. Cal.—People v. Gregory, 64 P.2d 
770, 12 Cal App.2d 7, 

63. Cal.—People v. Kuder, 269 P. 
198, 93 Cal.App. 42, hearing denied 
269 P. 630, 93 Cal.App. 42. 

64. Kan.—State v. Fitzgerald, 106 
P.2d 668, 152 Kan. 531. 

65. U.S.—^Holmes v. U. S., C.C.A. 
Neb,, 134 F.2d 125, certiorari denied 


63 S.Ct. 1434, 319 U.S. 776, 87 L.Ed. 
1722. 

Ill.—People V. Gillett, 243 Ill.App 
41. 

Class of stock 

Ill.—People V. Wilson, 31 N.E.2d 959, 
376 Ill. 606—People v. Johnson, 189 
N.E. ,271, 365 Ill. 380—People v 
Baldwin, 6 N.B.3d 904, 289 Ill.App. 
126. 

66. U.S.—Securities and Exchange 
Commission v. C. M. Joiner Leas¬ 
ing Corporation, Tex., 64 S.Ct 120, 
320 U.S. 344, 88 L.Ed. 88. 

Ill.—People V. Baldwin, 6 NE.2d 904, 
289 Ill.App. 126—People v. Gillett, 
243 IlLApp. 41. 

Where proof Is eoatlrely circum¬ 
stantial, government has burden of 
proving its case not only beyond a 
reasonable doubt, but to exclusion of 
every reasonable hypothesis of in¬ 
nocence.—Beckman v. U. S., C.C.A 
La., 96 F.2d 15. 

67. Cal.—People v. Dean, 21 P.2d 
126, 131 Cal.App. 228. 

68. Ill.—People V. Wilson, 31 N.E.2d 
959, 375 Ill. 506—People v. Smith, 
42 NE.2d 119, 316 Ill.App. 100. 

Pa.—Commonwealth v. Freed, 162 
A. 679, 106 Pa.Super. 529. 

Wis.—Ex parte Kreutzer, 204 N.W. 
696, 187 Wis. 463. 

A contrary view has been suggest¬ 
ed in a case holding that accused 
could not attack the constitutional¬ 
ity of the statute on the ground that 
it placed he burden of proving ex¬ 
ceptions on him, where the trial 
court in its instructions had actually 
placed the burden of negativing such 
exceptions on the state,—State v 
Dunley, 290 N.W. 41, 227 Iowa 1085. 

Sale by Individual 

In prosecution for selling securi¬ 
ties in violation of registration fea¬ 
tures of the Securities Act where ac- 



53 C. J. S. 


LICENSES 


% 78 


but it has been held that before the burden is cast 
on accused to prove that the transaction was with¬ 
in statutory exceptions, the state must first have 
made out a prima facie case of accused's guilt be¬ 
yond a reasonable doubt.®^ 

In a prosecution for '^knowingly” violating the 
statute, the holder of a permit to sell corporate se¬ 
curities will be presumed to know that a violation 
of the permit is a violation of the lawJO 

Admissibility. Subject to the general rules gov¬ 
erning the admissibility of evidence in criminal 
cases, on a trial for a violation of the Blue Sky 
Laws any competent and material evidence which 
tends to prove any element of the crime is admis¬ 
sible on the part of the prosecution.^i Likewise, 
and with the same limitations, evidence that legiti¬ 


mately tends to disprove any of the elements of the 
crime is admissible on the part of accused.72 Evi¬ 
dence of transactions other than the one charged 
in the indictment has been held admissible to show 
accused's scheme, ^3 to rebut the inference that the 
transactions on which the charge was based were 
isolated,74 to establish a course of dealing,or to 
show repeated and successive sales of a similar na¬ 
ture to those involved in the transaction chargedJ® 
However, evidence of matters which are incompe¬ 
tent, irrelevant, or immaterial should be excluded.*^ 

Weight and sufficiency. The general rules gov¬ 
erning the weight and sufficiency of evidence in 
criminal cases are applicable in prosecutions for 
violations of Blue Sky Laws,7S and accordingly par¬ 
ticular evidence has been held sufficient to sustain 
a conviction generally,79 to sustain a conviction for 


cused contended that stock sold was 
from his private holdings and not 
part of shares issued by a corpora¬ 
tion, burden was on accused to prove 
that the sale was in good faith with 
no intent to defraud and that the 
sale was not either directly or indi¬ 
rectly for the benefit of the corpora¬ 
tion or for the direct or indirect pro¬ 
motion of any scheme or enterprise 
of the company.—People v. Wilson, 
31 N.E.2d 959, 376 Ill. 606. 

69. Ill,—^People V. Johnson, 189 IST. 
E. 271, 355 Ill. 380. 

70. Cal.—^People v. Stewart, 2 P.2d 
195. 115 CaLApp. 681. 

71. U.S.—Harper v. U. S., C.C.A.Mo., 
143 P.2d 795. 

Cal.—People v. Flumerfelt, 115 P.2d 
215, 46 Cal.App 2d 1—People- v. 
Murphy, 62 P 2d 592, 17 Cal.App.2d 
676—People v. Oliver, 282 P. 813, 
102 Cal.App. 29—People v. Kuder, 
276 P. 578, 98 Cal.App, 206—Peo¬ 
ple V. Eiseman, 248 P. 716, 78 Cal. 
App. 223, error dismissed Eiseman 
V. People of State of California, 
47 S.Ct. 454, 273 U.S. 663, 71 L.Ed. 
82S. 

Ga.—Saunders v. State,* 168 S.E. 791, 
172 Ga. 770, appeal dismissed Saun¬ 
ders V. State of Georgia, 62 S.Ct. 
140, 284 U.S. 691, 76 L.Ed. 609. 
Minn.—State v. Lorentz, 22 N,W.2d 
313, 221 Minn, 366—State v. Rob¬ 
bins, 240 N.W. 456, 186 Minn. 202. 
Or.—State v. Barrett, 254 P. 198, 121 
Or. 57—State v. Whiteaker, 247 P. 
1077. 118 Or. 666. 

37 C.J. p 279 note 72. 

PartlctUar evidence held admissible 

(1) Evidence of accused's method 
of selling stock and circumstances 
surrounding corporation’s organiza¬ 
tion and his acquisition of stock.— 
People V. Smith, 296 P. 105, 111 Cal. 
App. 177. 

(2) Evidence that woman to whom 
a security was sold by accused was 


a widow, to show why she acted for 
herself In the business matter, and 
evidently took accused’s word for 
matters that would not have ap¬ 
peared so plausible to one more ex¬ 
perienced in business affairs.—^Aiken 
V. State, 128 e.W.2d 1190, 137 Tex. 
Cr, 211. 

72. Cal.—^People v. Ferguson, 24 P. 
2d 965, 133 CaLApp. 41. 

Idlstake of fact 

In prosecution for violation of Cor¬ 
porate Securities Act by knowingly 
selling capital stock In gold dredg¬ 
ing company without permit, ruling 
sustained objections to testimony of 
accused that prior to selling stock 
she had instructed her attorney to 
obtain permit and attorney had in¬ 
formed her that permit had been 
granted was error.—^People v. Flum- 
erfelt, 96 P.2d 190, 36 Cal.App.2d 495. 

73. Ga.—Saunders v. State, 168 S.E. 
791, 172 Ga. 770, appeal dismissed 
Saunders v. State of Georgia, 52 
S.Ct. 140, ,284 U.S. 591, 76 L.Ed. 
609. 

74. Pa.—Commonwealth v. Sum¬ 
mons, 41 A.2d 697, 157 Pa.Super. 
96. 

75. Pa.—Commonwealth v. Sum¬ 
mons, supra. 

Tex.—Muse v. State, 132 S.W.2d 696, 
137 Tex.Cr, 622. 

76. Mich.—People v. Weese, 196 N, 
^ W. 516, 225 Mich. 480. 

Minn.—State v. Robbins, 240 N.W. 
466, 185 Minn. 202. 

77. U.S.—^Harper v. U, S., C.C.A. 
Mo., 143 P.2d 796, 

Cal.—People v. Boggess, 2,28 P. 448, 
194 Cal. 212—People v. Eiseman, 
248 P. 716, 78 CaLApp. 223, erro?: 
dismissed Eiseman v. People of 
State of California, 47 S.Ct. 464, 
i273 U.S. 663, 71 L.Ed. 828—People 
V. Boggess, 243 P. 478, 76 Cal.App. 

803 


499—^People v. Simonsen, 220 P. 
442, 64 CaLApp. 97. 

37 C.J. p 279 note 72. 

Evidence held Immaterial 

(1) Evidence that accused acted 
in good faith on advice of counsel in 
selling securities without permit.— 
State V. Whiteaker, 247 P. 1077, 118 
Or. 666. 

(2) Evidence, in prosecution for 
engaging in business of selling se¬ 
curities without being registered as 
a dealer, that persons to whom ac¬ 
cused sold securities were elderly 
men and that much of stock sold had 
never been delivered.—State v. Mit- 
nick, 96 •S.W.2d 43, 339 Mo. 127. 

78. Ill.—People v. Johnson, 189 N.E. 
271, 366 Ill. 380. 

37 C.J. p 279 note 73. 

79. Cal.—People v. Marvin, 119 P. 

2d 413, 48 CaLApp.2d 180—People 
V. Flumerfelt, 115 P,2d 216, 46 Cal. 
App.2d 1—People v. Jackson, 74 P 
2d 1086, 24 CaLApp.2d 182—People 
V. Woolsey, 66 P.2d 657, 13 CaLApp. 
2d 64—People v. Gregory, 64 P.2d 
770, 12 CaLApp.2d 7—People v. 

Reese, 29 P.2d 450, 136 CaLApp» 
657—People v. Ratliff, 22 P.2d 245, 
131 CaLApp. 763—People v. Bise- 
man, 248 P. 716, 78 CaLApp. 223, 
error dismissed Eiseman v. People 
of State of California, 47 S.Ct. 454, 
273 U.S. 663, 71 L.Ed. 828. 

Ill—People V. Wilson, 28 N.B.2d 287, 
306 IlLApp. 216, affirmed 31 N.E 2d 
959, 375 Ill. 606—People v. Dickel- 
man, 26 N.E.2d 704, 304 Ill.App. 
482. 

Kan.—State v. Barr, 69 P.2d 33, 144 
Kan. 256. 

Minn.—State v. Golden, 12 N.W.2d 
617, 216 Minn. 97. 

Mo.—State v. Hudson, 259 S.W. 877, 
214 Mo.App. 260. 

Neb.—Robbins v. State, 12 N.W.2d 
162, 144 Neb. 43. 
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selling securities without a permit^O or license, 
to sustain a conviction for selling securities with¬ 
out being registered as a dealer,^2 to sustain a con¬ 
viction for selling an unregistered security,to 
sustain a conviction for violating the Federal Se¬ 
curities ActS4 by means of a scheme to defraud,^^ 
to support particular findings,^® to establish a pri- 
ma facie case,^*^ to show a violation of the statute 
generally,^^ and to show various other matters.^® 
Evidence has also been held insufficient to sustain 
a conviction for violation of the Federal Securities 
Act,to sustain a conviction generally^! or so 
overwhelmingly as to make errors occurring during 
the trial immaterial,92 to sustain a conviction for 
selling securities not in accordance with the ap¬ 
proved plan,92 to sustain a conviction for selling 
stock of an unregistered corporation,^^ to sustain 
a conviction for selling stock as an agent without 


being registered, to show that stock was exempt 
under the statute,^® and to show various other mat- 
ters.s*^ Proof that the securities in question were 
within the statute may be made by showing that 
they were not within the classes exempt from the 
operation thereof.^^ 

(3) Trial 

In prosecutions for violations of the Blue Sky Laws 
questions of fact should be submitted to the Jury under 
proper instructions by the court. 

In accordance with usual rules governing trials 
of criminal cases, in prosecutions for violations of 
Blue Sky Laws questions of law,^9 such as whether 
or not under a given state of facts a particular in¬ 
strument constitutes a security within the meaning 
of the statute,! are for the court, while questions 


Tex.—Muse v. State, 132 S.W..2d 596, 
137 Tex.Cr. 622. 

80. Cal.—People v. Allen, 118 P.2d 
927, 47 Cal.App.2d 735—People v. 
Stowell, 114 P.2d 614, 45 Cal.App.2d 
680—^People v. La France, 82 P.2d 
465, 28 Cal.App.2d 152—People v. 
Hayman, 29 P.2d 4r8, 136 Cal.App. 
632—People v. Coyle, 25 P.2d 991, 
134 Cal.App. 612—People v. Oliver, 
282 P. 813, 102 CaLApp. 29—People 
V. Bachman, 269 P. 769, 93 Cal. 
App. 529. 

Or.—State v. Swain, 31 P.2d 746, 147 
Or. 207, 93 A.L.R. 921, rehearing 
denied 32 P.2d 773, 147 Or. 207, 
93 A.L,R. 930. 

81. Cal.—People v. Murphy, 62 P.2d 
'692, 17 Cal.App.2d 576. 

ICan.—State v. Harper, 22 P.i2d 454, 
137 Kan. 696. 

88. Pa.—Commonwealth v. Sum¬ 
mons, 41 A.2d 697, 157 Pa.Super. 96 
—Commonwealth v. Harrison, 8 A. 
2d 733, 137 Pa.Super. 279. 

83. Kan.—State v. Harper, *22 P.2d 
464, 137 Kan. 695. 

84. U.S.—^Baker v. XJ. S., C.C.A.La., 
166 P.2d 386—^Harper v. TJ. S., C.C. 
AMo., 143 F.2d 795—Gantz v. XJ. 
S., C.C.A.MO., 127 P.2d 498, certio¬ 
rari denied 63 S.Ct. 47, 317 XJ.S. 
625, 87 L.Ed. 505, rehearing de¬ 
nied 63 S.Ct. 154, 317 U.S. 709, 
87 L.Ed. 565—Gates v. U. S., C.C. 
A-Colo., 122 F.2d 671, certiorari 
denied 62 S.Ct. 478, 314 U.S. 698, 
86 L.Ed. 568, and 62 S.Ct. 483, 314 
U.S. 698, ‘86 L.Ed. 558—Landay v, 
U. S., C.'C.A.Mich., 108 P.2d 698, 
certiorari denied 60 S.Ct. 721, 309 
U.S. 681, 84 L.Ed. 1024, Lane v. 
U. S., 60 S.Ct. 722, 309 U.S. 681, 84 
L.Ed. 1025, Attix v. U. S., 60 S.Ct. 
722, 309 U.S. 681, 84 L Ed. 1026, 
and Brown v. U. S., 60 S.Ct. 722, 
309 U.S. 681, 84 L Ed. 1025—Ko- 
pald-Quinn & Co. v. U. S., C.C.A. 


Ga., 101 F.2d 628. certiorari denied 
Ricebaum v. U. S., 69 S.Ct. 835, 307 
U.S. 628, 83 L.Bd. 1611, and Men- 
delson v. U. S., 69 S.Ct. 835, 307 
U.S. 628, ■83 L.Ed. 1512—Troutman 
v. U. S., O.C.A.C 0 I 0 .. 100 P«2d 628. 

85. U.S.—Holmes v. U. S., C.C.A. 
Neb., 134 P.2d 125, certiorari de¬ 
nied 63 S.Ct. 1434, 319 U.S. 776. 
87 L.Ed. 1722—^Atherton v. U. S., 
C,C.A.Cal., 128 F.2d 463. 

86. Cal.—^People v. Stewart, 2 P. 
■2d 195, 116 CaLApp. 681. 

Ga.—Conley v. State, 178 S.B. 314, 
second case, 50 Ga.App. 401. 

Ill.—People V. Baldwin, 6 N.E.2d 904, 
289 Ill.App. 126. ' 

Mich.—People v. Montague, 274 N.W. 

347, 280 Mich. 610. 

Wis.—^Ex parte Kreutzer, 204 N.W. 
596, 187 Wis. 463. 

87. Ill.—^People V. Wilson, 31 N.E.2d 
959, 376 Ill. 606. 

88. Cal.—^People v. Kuder, 276 P. 
578, 98 CaLApp. 206. 

Mo.—State v. Farr, App., 277 S.W. 
354. 

Pa.—Commonwealth v. Boyle, 166 A. 
'6.21, 108 Pa.Super. 598. 

89. Cal.—People v. Stewart, 2 P.2d 
195, 116 CaLApp. 681—People v. 
Smith, 295 P 105, 111 CaLApp. 177 
—People V. Kuder, 276 P. 578, 98 
CaLApp. 206—^People v. Eiseman, 
■248 P. 716, 78 CaLApp. 223, error 
dismissed Eiseman v. People of 
State of California, 47 S.Ct. 454, 
273 U.S. 663, 71 L.Ed. 828. 

Ill.—People V. Johnson, 189 N.E. 271, 
356 Ill. 380—^People v. Love, 142 N. 
E. 204, 310 Ill. 568—People v. 

Smith, 42 N.B.2d 119, 315 Ill.App. 
100—People V. Gillett, 243 Ill.App. 
41. 

Kan.—State v. Fitzgerald, 106 P.2d 
658, 15.2 Kan. 631. 

Mich.—^People v. Blankenship, 8 N. 
W.2d 919, 305 Mich. 79. 
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Or.—State v. Swain, 32 P.2d 773, 147 
Or. 207, 93 A.L.R. 930. 

90. U.S.—^Kopald-Quinn & Co. v. U 
S., C.C.A.Ga., 101 P.2d 628, certio¬ 
rari denied Ricebaum v. U. S., 69 S. 
Ct. 836, 307 U.S. 628, «3 L.Ed. 1611, 
and Mendelson v. U. S., 69 S.Ct. 
836, 307 U.S. 628, 83 L.Ed. 1512. 

91. Cal.—People v. Walther, 81 P.2d 
452, 27 CaLApp.‘2d 683—People v. 
Rosenberg, 76 F.2d 643, 26 CaLApp. 
2d 81—People v. Vickers, 47 P.2d 
807, 8 CaLApp.2d 316. 

Ill.—People V. Johnson, 189 N.E. 271. 
366 Ill. 380. 

Neb.—Robbins v. State, 12 N.W.2d 
162, 144 Neb. 43. 

Pa.—Commonwealth v. Freed, 162 A. 
679, 106 Pa.Super. 629. 

92. Cal.—^People v. Boggess, 228 P. 
448, 194 Cal. 212. 

93. Kan.—State v. Fisher, 38 P.^d 
115, 140 Kan. 611. 

94- Kan.—State v. Svohoda, 76 P. 

2d 814, 147 Kan. 245. 

96. Kan.—State v. Svoboda, supra. 

96. Ill.—People V. Smith, 42 N.E. 2d 
119, 316 IlLApp. 100. 

97. Cal.—People v. Main, 243 P. 
1078, 75 CaLApp. 471. 

Ill.—People V. Johnson, 189 N.E. 271, 
355 Ill. 380—People v. Gillett, 243 
IlLApp. 41—^People v. Revesz, 229 
IlLApp. 616. 

98. Ill.—People v. Baldwin, 6 N.E.2d 

904, 289 IlLApp. 126—^People v. 

Johnson, 189 N.E, 271, 365 Ill. 380. 

99 . Cal.—People v. Dutton, 107 P.2d 
937, 41 CaLApp.2d 866. 

1. Cal.—People v, Dutton, 107 P.2d 
937, 41 CaLApp.2d 866—People v. 
McCalla, '220 P. 436, 63 CaLApp. 
783, error dismissed E. E. McCalla 
Co. V. People of State of Califor¬ 
nia, 46 S.Ct 461, 267 U.S. 686, 69 
1 L.Ed. 799. 
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of fact are for the jury.2 Accordingly, questions 
of fact should be submitted to the jury where the 
evidence is sufficient to put them in issue and is¬ 
sues so raised should not be withdrawn from the 
jury and disposed of by the court, as by a directed 
verdict or peremptory instruction.'* On the other 
hand, where there is not sufficient evidence to put a 
particular question of fact in issue, such question 
should not be submitted to the jury.5 
Instructions, The jury should be fairly and fully 
instructed as to the law applicable to all the issues 
in the case,® and the instructions should be con¬ 
fined to the issues presented by the indictment or in¬ 
formation and the evidence adduced.^ Instructions 
should not be given which do not correctly state the 
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law® or which are calculated to be misleading^ 
or exclude issues or defenses which accused is en¬ 
titled to have the jury consider.^® Requested in¬ 
structions need not be given where their substance 
is embodied in other instructions given or in other 
parts of the charge.ii 

(4) Sentence and Punishment 

Persons convicted of violating the Blue Sky Laws 
may be punished by fine, imprisonment, or both, depend¬ 
ing on the terms of statute; the punishment must con¬ 
form to the offense charged and must not be excessive. 

Depending on the terms of the particular stat¬ 
ute, persons convicted of violating the Blue Sky 
Laws may be punished by fine^2 or imprisonment^® 


2 . U.S.—Holmes v. U. S., C.C.A.Neb., 
134 F.2d 126, certiorari denied 63 
S.Ct. 1434, 319 XJ.S. 776, 87 L.Bd. 
1722—Coplin V. U. S., C.C.A.Wash., 
88 F..2d 652, certiorari denied 67 
S.Ct. 929, 301 U.S. 703, 81 U.Bd. 
1357. 

Cal.— People v. Boggess, 228 P. 448, 
194 Cal. 212—People v. Marvin, 119 
p.2d 413, 48 Oal.App.2d 180—People 
V. Biseman, 248 P. 716, 78 Cal.App. 
223, error dismissed EiSeman v. 
People of State of California, 47 
S.Ct 454, 273 U.S. 663, 71 L.Bd. 828. 
Kan.—State v. Barr, 69 P.2d 33, 144 
Kan. 266. 

Fartlciilar questioiis 

<1) Whether accused charged with 
violating Blue Sky Law was dealer 
or agent or both was question of 
fact.—State v. Voorhles, 125 So. 737, 
169 La. 626. 

( 2 ) Whether persons charged with 
selling stock without license were 
bona fide owners of stock or whether 
enterprise constituted fraudulent 
scheme to evade law, was for jury. 
—People V. Murphy, 62 P.2d 692, 17 
Cal.App.2d 575, 

(3) In prosecution for violation of 
Corporate Securities Act by know¬ 
ingly selling stock without permit 
wherein accused offered to prove 
that, prior to selling stock, she had 
instructed attorney to obtain permit 
and that she had been informed that 
permit had been granted, aucstion 
whether accused received Information 
that permit had been issued and in 
good faith acted on the Information 
was one for determination by trier 
of facts.—People v. Flumerfelt, 96 P. 
2 d 190, 35 Cal.App.2d 495. 

3. U.S.—Seeman v. U. S„ C.C.A.Tex., 
96 P.2d 732, certiorari denied 69 
S.Ct. 80, 305 U.S. 620, 83 L.Ed. 
396—Coplin v. U. *S., C.C.A.Wash., 
88 F.2d 662, certiorari denied 57 
S.Ct. 929, 301 U.S. 703, 81 L.Bd. 
1357. 

Cal.—People v. Murphy, 62 P.2d 592, 
17 Cal.App.2d 575—People v. Roth, 


31 P.2d 813, 137 Cal.App. 592— 
People V. Boggess, 243 P. 478, 76 
Cal.App. 499. 

Kan.—State v. Barr, 59 P.2d 33, 144 
Kan. 256. 

Mo.—State v. Van Graafeiland, App., 
293 S.W. 446. 

N.D.—State V. Merry, -243 K.W. 788, 
62 N.D. 339. 

Pa.—Commonwealth v. Johnson, 89 
Pa.Super. 439. 

37 C.J. p 279 note 74 [aj (2). 

4. U.S.—Landay v. U. S., C.C.A. 
Mich., 108 P.2d 698, certiorari de¬ 
nied 60 S.Ct. 721. 309 U.S. 681, 84 
L.Ed. 1024, Lane v. U. S., 60 S.Ct. 
722, 309 U.S. 681, 84 L.Ed. 1025, 
Attix V. U. S., 60 S.Ct. 722, 309 U. 
S. 681, 84 L.Ed. 1025, and Brown 
v. U. S., 60 S.Ct. 722, 309 U.S. 681, 
84 L.Ed. 1026—Pace v. U. S., C.C.A. 
Tex., 94 P.2d 691—Coplin v. U. S., 
C.C.A.Wash., 88 F.2d 652, certiorari 
denied 67 S.Ct. 929, 301 U.S. 703, 
81 L.Ed. 1367. 

5. Kan.—State v. Fisher, 38 P.2d 
120, 140 Kan. 644. 

6 . Cal.—People v. Doble, 266 P. 184, 
203 Cal. 610—People v. Marvin, 
119 P.2d 413, 48 Cal.App.2d 180— 
People V. Eiseman, 248 P. 716, 78 
Cal.App. '223, error dismissed Eise¬ 
man V. People of State of Califor¬ 
nia. 47 set. 454, 273 U.S. 663, 71 
L.Ed. 82'8. 

Q-a.—Saunders v. State, 168 S.B. 791, 
172 Ga. 770, appeal dismissed Saun¬ 
ders V. State of Georgia, 52 S.Ct. 
140, 284 U.S. 691, 76 L.Ed. 609. 

Instructions held proper or not er¬ 
roneous 

XJ.S.—Coplin V. U. -S., C.C.A.Wash., 
88 P.2d 662, certiorari denied 67 
S.Ct. 929, 301 U.S. 703, 81 L.Ed. 
1357. 

Cal.—People v. Marvin, 119 P.2d 413, 
48 Cal.App.2d 180—People v. Stew¬ 
art, 2 P.2d 195, 116 Cal.App. 681. 

Or.—State v. Swain, 31 P.2d 745, 147 
Or. 207, 93 A,L.R. 921, rehearing 
denied 32 P.2d 773, 147 Or. 207, 
93 A.L.R. 930. 


Pa.—Commonwealth v. Summons, 41 
A.2d 697, 167 Pa.Super. 96—Com¬ 
monwealth V. Harrison, 8 A. 2d 733, 
137 Pa. Super. 2 79—Commonwealth 
V. Freed, 162 A. 679, 106 Pa.Super. 
629. 

Was.—Boyd v. State, 268 N.W, 330, 
217 Wls. 149. 

7. Cal.—People v. Eiseman, (248 P. 
716, 78 Cal.App. 223, error dis¬ 
missed Eiseman v. People of State 
of California, 47 S.Ct. 454, 27.3 U.S. 
663, 71 L.Ed. 828. 

Ga.—Saunders v. State, 168 S.B. 791, 
172 Ga. 770, appeal dismissed Saun¬ 
ders V. State of Georgia, 52 S.Ct. 
140, 284 U.S. 691, 76 L.Ed. 609. 
Kan.—State v. Fisher, 3'8 P.2d 120, 
140 Kan. 644. 

8 . Cal.—People v. Eiseman, 248 P. 
716, 78 Cal.App. 223, error dismiss¬ 
ed Eiseman v. People of State of 
California, 47 S.Ct, 464, 273 U.S. 

I 663, 71 L.Ed. 828. 

8 . Mich.—^People v. Bullock, 9 N.W. 
2d 647, 306 Mich. 380—People v. 
Augustine, 204 N.W, 747, 232 Mich. 
29. 

10. U.S.—Shaw V. U, S., C.C.A.Cal., 
131 P.2d 476. 

Pa.—Commonwealth v. Harrison, 8 
A. 2d 733, 137 Pa.Super. 279. 

11 . Cal.—^People v. Eiseman, 248 P. 
716, 78 Cal.App. 223, error dismiss¬ 
ed Eiseman v* People of State of 
California, 47 S.Ct. 454, 273 U.S. 
663, 71 L.Ed. 828. 

Ga.—Saunders v. State, 168 S.E. 791, 
172 Ga. 770, appeal dismissed Saun¬ 
ders V. State of Georgia, 62 S.Ct. 
140, 284 U.S. 691, 76 L.Ed. 609. 

12. Ill.—People V. Glllett, 243 Ill. 
App. 41. 

N.T.—Sheridan v. Weber, 299 N,T.S. 

726, 252 App.Div 398. 

N.D.—State v. Welch, 172 N.W. 234, 
42 N.E. 44. 

37 C.J. p 278 note 65. 

13. Cal.—^Ex parte Williams, 238 P. 
1044, 73 Cal.App. 486. 
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or both.i^ The punishment imposed must conform I convictedand, according to the judicial deci- 
to the offense charged and of which accused was > sions on the question, it must not he excessive.^® 

n. IN EESPBCT OP REAL PROPERTY 


§79. Definition, Nature, and Distinctions mise.^® The term liberty” is sometimes distin- 
A license in respect of realty Is an authority to do guished from,21 Or used as synonymous with,22 “li- 
an act on the land of another without f>ossessing any es- cense, 
tate in the land, and is to be distinguished from a grant 

or demise creating some interest In the property. Whether a license or some interest or estate has 

A license in respect of real property is an au- been created in a particular case is often difficult 

thority or permission to do a particular act or series to determine, and, where the parties have reduced 

of acts upon the land of another without possessing their agreement to writing, depends on a proper 
any interest or estate in such land.i^ It is a mere interpretation of the particular instrument.23 jf 

personal privilege to do certain acts of a tempo- the instrument or agreement in terms grants an in- 

rary character on the land of another.^s a license terest in or a right to use and occupy the land it 

has been distinguished from a grant^s or a de- may noc be construed as a mere licensc,24 notwith- 


N.T.—Sheridan v. Weber, 299 N.Y.S. 

726, 262 AppDiv. 39'8. 

N.D.—State v. Welch, 172 N.W. 234, 
42 N.D. 44. 

37 C.J. p 278 note 66 . 

14. N.T.—Sheridan v. Weber, 299 
N.T.S. 726, 252 App.Dlv. 398. 

N'.D.—State v. Welch, 172 N.W. 234, 
42 N.D. 44. 

37 O.J* p 278 note 65. 

15. Ga.—^American Surety Co. of 
New York v. State, 179 S.E. 407, 50 
Ga.App. 777. 

16. Ill.—People V. Gillett, 243 Ill. 
App. 41. 

Held XLot excessive 

Accused convicted of violating’ Se¬ 
curities Act and of using the mails 
to defraud, and of conspiracy to effect 
scheme to defraud, who was sentenc¬ 
ed to imprisonment on eighteen 
counts for fifteen years and to pay a 
fine of ¥25,000 was not given an “ex¬ 
cessive sentence" where sentence was 
within maximum limits provided by 
statutes involved—^Holmes v. U. S., 
C.C.A.Neb., 184 F.2d 126, certiorari 
denied 63 S.Ct. 1434, 319 U.S. 776, 87 
L.Ed. 1722. 

17. U.S.—Smith v. Royal Ins. Co., 
C.C.A.Cal., Ill F.2d 667, 130 A.L..R. 
S12, certiorari denied Royal Ins. 
Co. V. Smith, 61 S.Ct. 43. 311 U.S. 
676, 85 L.Ed. 435. 

Ala.—^Messer v. City of Birmingham, 
10 So.2d 760, 243 Ala. 620. 

Ark—Wynn v. Garland, 19 Ark. 23, 
68 Am.D. 190. 

Cal.—Beckett v. City of Paris Bry 
Goods Co.; 96 P.2d 122, 14 Cal.2d 
633—^Bryant v. Marstelle, App., 173 
P 2d 846—^Eastman v. Piper, 229 P. 
1002. 68 Cal.App. 654. 

Ill.—^Lang V. Dupuis, 4$ N.E.2d 21, 
382 Ill. 101—^Boland v. Walters, 
178 N.E. 359, 346 Ill. 184. 

Iowa.—Sisters of Mercy of Cedar 
Rapids V. Lightner. 274 N.W. 86 , 
233 Iowa 1049. 


Mont.—Rentfro v. Dettwiler, 26 P.2d 
992, 95 Mont. 391. 

N.Y.— Corpus Juris quoted ta Hal- 
pern v. Silver, 66 N.Y.S.2d 336, 339, 
187 Misc. 1023. 

Ohio.—St. Michaels Russian Ortho¬ 
dox Greek Catholic Church v. 
Clark, 174 N.E. 607, 37 Ohio App. 
200 . 

Okl.—Tulsa Petroleum Corporation 
V. Westmoreland, 70 P.2d 110, 180 
Okl. 459—^Haas v. Brannon, 225 
P. 931, 99 Okl. 94. 

Or.—Corpus Juris cited JJt Forsyth 
V. Nathansohn, 9 P.2d 1036, 1037, 
139 Or. 632, rehearing denied H 
P.2d 1066, 139 Or. 632—43orpus Ju¬ 
ris cited in McCarthy v. Kieman, 
246 P. 727, 728, 118 Or. 66 . 

Tenn.—^Barksdale v. Marcum, 7 
Tenn.App. 697. 

Tex.—Settegast v. Foley Bros. Dry 
Goods Co., 270 S.W. 1014, 114 Tex. 
452—Corpus Juris cited iu Ropte 
V. Evans, Civ.App., 67 S.W.2d 396, 
397. 

37 aj. p 279 note 76—13 C.J. p 237 
note 2 [j] ( 1 ). 

Similar defluitious 

(1) A license is a permission to 
do some act or series of acts on the 
land of the licensor without having 
any permanent Interest in it.—Swee¬ 
ney V. Bird, 292 N.W. 606, 293 Mich. 
624—McClintic-Marshall Co. v. Ford 
Motor Co., 1236 N.W. 792, -254 Mich. 
305, 72 A.L..R. 807—37 C.J. p 279 
note 76 [a] (1). 

(2) “A mere permission by owner 
to another to use an unidentified 
part of his premises is a mere li¬ 
cense, where the owner retains do¬ 
minion over it"—Caldwell v. Gem 
Packing Co., 125 P.2d 901, 903, 52 Cal. 
App.2d 80. 

(3) Further definitions see 37 C.J. 
p 279 note 76 [al. 

18. Minn.—^Minnesota Valley Gun 

806 


Club V. Northline Corporation, 290 
N.W. 222, 207 Minn. 126. 

37 C.J. p 280 note 77. 

19. U.S.—De Haro v. U. S., Cal., 5 
Wall. 599, 18 L.Ed. 681. 

37 C.J. p 280 note 87—28 C.J. p 818 
note 38 [b]. 

20 . Cal.—Chandler v. Hart, 119 P. 
616, 161 Cal. 40*5, Ann.Cas.l913B 
1094. 

18 C J. p 483 note 19 [c]. 

21. Ohio,—State v. Powell, 68 Ohio 
Gt 324, 60 N.E. 900, 41 L.R.A. 
854. 

37 C.J. p 159 note 59 [a]. 

22 . Conn,—Curtiss v. Hoyt, 19 Conn 
164, 169, 48 Am.D. 149. 

23. Ill.—^Berwyn v. Berglund, 99 N. 
E. 705, 256 Ill. 498. 

37 C.J. p 2 ’SO note 88 -p 281 note 97. 

24. Utah.—Haynes v. Hunt, 86 P.2d 
861, 96 Utah 348. 

66 C.J. p 483 note 72 [a]. 

Easement distinguished from license 
see Easements 5 2 b. 

Profits a prendre see Easements § 3 f 
Bight to hunt 

A right gn:*anted person to hunt 
on grantor’s premises was held not 
mere license, but interest in real es¬ 
tate in nature of incorporeal here¬ 
ditament,—^Anderson v. Gipson, Tex. 
Civ.App.. 144 S,W.2d 948. 

Bestriotlou on use of laud 
A conveyance of land with restric¬ 
tion that it shall be used only for a 
road is a grant of an interest and 
not a mere license.—^Haynes v. Hunt, 
85 P.2d 861, 96 Utah 348. 

Permission to purchasers to occupy 
premises ^ 

Where vendors’ permission to pur¬ 
chasers to occupy the premises 
agreed to be sold under a written 
memorandum agreement was accom¬ 
panied by a definite recognition of 
purchasers’ ownership of the prem¬ 
ises, such permission was not a mere 
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standing it is called a ^'license” by the parties.25 if, 
on the other hand, the instrument or agreement 
merely confers permission to do an act or series 
of acts upon the real property of the one confer¬ 
ring such privilege, it is a mere license,26 and is 
not, for example, an assignment^? or a covenant 
running with the land.28 

A licensee is one who stands in no contractual 
relationship to the owner or occupier of premises, 
but is permitted or tolerated thereon, expressly, im¬ 
pliedly, or inferentially, merely for his own inter¬ 
est, convenience, or pleasure, or for that of a third 

person.22 

An invitee upon premises is one who enters there¬ 
on at the invitation, express or implied, of the pos¬ 
sessor thereof invitees constitute a special class 
of licensees.2i 


A permissive way is a license to pass over the 
property of another.22 

§ 80. Creation 

No formal language Is necessary to create a license 
as long as the proper intent appears, and in the absence 
of statute it may be created by parol. A bare license, 
not amounting to an executory agreement, requires no 
consideration. 

Inasmuch as a license confers no interest or es¬ 
tate in the property, as discussed infra § 84, no for¬ 
mality or special language is necessary for its cre¬ 
ation ;23 the fact that the property owner’s assent 
or intention to create the license definitely appears, 
although in an informal manner, is all that is re- 
quired.24 It may be created by a written instru- 
ment,25 or generally it may be created by parol,®® 


license.T-Burns v. Garey, 126 A. 467, 
101 Conn. 323. 

Sale of standizLsr timber 
Under statute providing: that 
standing timber shall remain an im¬ 
movable and be subject to all the 
laws relating to immovables even 
when separated in ownership from 
the land on which it stands, the 
sale of standing timber, although 
made with a view of its separation 
from the land, is sale of an im¬ 
movable and not a license granted 
for the purpose of removing timber 
from land.—Cooley v. Meridian Lum¬ 
ber Co., 197 So. 265, 195 La. 681. 

25. Iowa.—Denecke v. Miller, 119 N. 
W. 380. 142 Iowa 486, 19 Ann.Cas. 
949. 

X T —Greenwood Lake & P. J. R. Co. 
V. New York G. L. R. qo., 81 N.E. 
874, 134 N.Y. 435. 

26. Ala.—^Lewis v. Bbersole, 1'2 So. 
2d 64'3, 244 Ala. 200. 

N.Y.—Lynbrook Homes v. Prey, 216 
N.Y.S. 351, 217 App.Div. 164. 

Ohio.—Callaghan v. Callaghan, 167 N. 

B. 806, 26 Ohio App. 96. 

Okl.—Corpus Juris clte^ lu Towery 
V. Garber, 162 P.2d 878, 879, 196 
Okl, 78. 

37 C,J. p 281 note 93—66 C.J. p 483 
note 72 [b]. 

Right to remove gravel has been 
held to be a license. 

Mich.—^Marshall, v. Heselschwerdt, 8 
N.W.2d '871, 304 Mich. 664. 

Tex.—Sutton v. Wright & Sanders, 
Civ.App., 280 S.W, 908. 

Srectiou of sign 

Pact that tenant, without objection 
of landlord, erected sign on vacant 
land not included in lease, was held 
to give tenant nothing more than 
revocable license under circumstanc¬ 
es.—B. Earhart, Inc., r. Haw, 231 
N.W. 103, 251 Mich. 11. 

Installatiou of air coollug machinery 
Tenant, who was given permission 


to use certain space not covered by 
lease for the purpose of installing air 
cooling machinery, at most received 
a license to use the space for his 
convenience in occupancy of leased 
portion of premises.—Thayer v. 
Brainerd, D.C.Mun.App., 4'7 A. 2d 787. 
trse of burial lot 

Deed conveying burial lot subject 
to rules and regulations adopted by 
corporation was held to convey mere 
Irrevocable license.—^Berry v. Ab¬ 
bott, 143 A. 491, 16 Del.Ch. 449. 
Possession without contract 

One contemplating the purchase of 
land, but going into possession with¬ 
out a contract of purchase, is only a 
licensee.—Gray v. Western Townsite 
Co., 148 N.W. 8'53, 34 S.D. 422. 

Use of eutrauce, stairs, and hallways 
On expiration of term specified in 
indenture under which right to use 
and enjoyment of entrance, stairs 
and hallways in grantor's building 
for purpose of gaining access to up¬ 
per stories of grantee's building was 
granted, subsequent oral agreement 
of owners of adjoining property as to 
use was at most a revocable license. 
—'Supraner v. Citizens Sav. Bank, 32 
N.E.2d 38, 303 Mass. 460. 

27. Kan.—Smyre v. Kiowa County, 
132 P. 209, 89 Kan. 664. 

2f8. Mo.—Williams v. Beatty, 122 S. 

W. 323, 139 Mo.App. 167. 

'37 C.J. p 281 note 97. 

29. Ohio.—Keesecker v. G. M. Mc- 
Kelvey Co, 47 NE.2d 211, 141 Ohio 
St. 162. 

30. Ohio.—^Keesecker v. G. M. Mc- 
Kelvey Co., 42 N.B.2d 223, -68 Ohio 
App. 5OS, reversed on other grounds 
47 N.E.2d 211, 141 Ohio St. 162. 

31. Ohio.—^Keesecker v. G. M. Mc- 
Kelvey Co., supra. 

32. Pa.—^Pieckowicz v. Oliver Iron & 
Steel go., 40 A.2d 416, 351 Pa. 209 
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—Conn V. Pennsylvania R. Co., 136 
A. 779, 288 Pa. 494. 

33. Pla.—'Seaboard Air Line Ry. Co. 
V. Dorsey, 149 So. 759, 111 Fla. 22. 

3*7 C.J. p 281 note 99. 

34. Pla.—Seaboard Air Line Ry. Co. 
V. Dorsey, 149 So. 759, 111 Fla 22. 

Okl.— Corpus Juris cited iu Tulsa Pe¬ 
troleum Corporation v. Westmore¬ 
land, 70 P.2d 110, 112, 180 Okl. 4-59. 
37 C.J. p 282 note 1. 

A license Imputes permissive au¬ 
thority from one occupying a superi¬ 
or position.—^Larson v. Tri-City Elec¬ 
tric 'Service Co., C.C.A.Ind., 132 P.2d 
693. 

A permissive way must be restrict¬ 
ed to a well-defined location.—^Pieck- 
owicz V. Oliver Iron & Steel Co., 40 
A.2d 416, S-Sl Pa 209—Conn v. Penn¬ 
sylvania R. Co., 186 A. 779, 288 Pa. 
494. 

35. Pla—Burdine v. Sewell, 109 So. 
648, 92 Pla 376. 

Mich.—Sweeney v. Bird, 292 N.W. 

■506, 293 Mich. 624. 

Okl.—^Haas v. Brannon, 225 P. 931, 99 
Okl. 94. 

37 C.J. P 282 note 2. 

36. 'Cal.—Eaistman v. Piper, 229 P. 
1002, 68 Cal.App. 554, 

Pla.—^Burdine v. Sewell, 109 So. 648, 
92 Pla 376. 

Mass.—Nelson v. American Tele¬ 
phone & Telegraph Co., 170 N.E. 
416, 2*70 Mass- 471. 

Mich.—Sweeney v. Bird, 292 N.W. 

606, 293 Mich. 624. 

Minn.—State v. Riley, 7 N.W.2d 770, 
213 Minn. 448. 

Mont.—^Rentfro v. Dettwller, 26 P.2d 
992, 96 Mont. 391. 

N.J.—^Forbes v. Forbes, 46 A2d 62, 
137 N.J.Eq. 520. 

Ohio.—St. Michaels Russian Ortho¬ 
dox Greek Catholic Church v. 
Clark, 174 N.E. '667, 37 Ohio App. 
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unless specially required by statute to be in writ- ^ 
ing;37 and, as shown infra § 81, it may be implied 
from the circumstances. A written license, al¬ 
though under seal, has only the same effect as a 
parol license.^^ 

Consideration; mutuality, A license may be cre¬ 
ated with or without consideration.^^ A license has 
been held void as an executory agreement, however, 
where there was a lack of mutuality and a lack 

of consideration.40 

Ratification, A subsequent approval or ratifica¬ 
tion of a license as to acts previously done by a li¬ 
censee is equivalent to precedent authority.^! 

§ 81. — Implied Licenses 

A license may be implied from the words and acts 
of the parties and the relation between them, or from 
various other circumstances, such as custom and usage, 
acquiescence, an Irreffectual attempt to convey or lease, 
a sale of property on land, or an agreement with re¬ 
spect to boundary lines. 

A license may be implied from the words and 
acts of the parties,^^ from the relation, whether of 
blood or of business, which they sustain toward each 
other,from the exigencies of the case,^^ or from 


custom and usage.* 5 Thus a license to enter on 
premises may be implied where one visits them on 
business and is allowed to enter or does enter with¬ 
out force,*® or where families on intimate terms 
have long been in the habit of visiting each other 
and crossing the grounds without objection and 
it has been held that a license may be implied to en¬ 
ter the house of another, at usual and reasonable 
hours, and in a customary manner, for any of the 
common purposes of life.*® Such a license, how¬ 
ever, is not to be inferred from equivocal declara¬ 
tions or acts.*9 

A license to the general public to enter premises, 
in a proper manner and for a proper purpose, may 
be implied where a person publicly carries on a 
business,®® or opens a public way,®t or where he 
knowingly permits the public use of his land, leav¬ 
ing it open in such a way as to lead others to 
think that they are invited to use it.®^ 

An ineffectual attempt to convey or lease land 
may operate as a license to enter and occupy until 
the license is revoked.®® However, an undelivered 
deed, which is to be delivered only on the grantee’s 
performance of a certain condition, which he fails 


Okl.— Corpus Jurfs cited In Tulsa Pe¬ 
troleum Corporation v. Westmore¬ 
land, 70 P.2d 110, 112, 180 Okl. 459 
—Haas V. Brannon, 225 P. 931, 99 
Okl. 94. 

37 C.J. p 282 note I3. 

37. N.T.—^People v. Macy, 22 Hun 
6T7. 

37 C.J. p >282 note 4 . 

38. Tex.—^Hicks v. Gulf, C. & S. iP. 
R. Co., Civ.App., 212 >S.W. 840. 

37 O.J. p 282 note S. 

39. Mich.—Sweeney v. Bird, 292 N. 
W. '506, 293 Mich. 624. 

Okl.— Oorpue Juris cited in Tulsa Pe¬ 
troleum Corporation v. Westmore¬ 
land, 70 P.2d 110, 112, 180 Okl. 459. 
37 C.J. p 282 note 7—13 CJ. p 2137 
note 2 [J] (1). 

Consideration as affecting* revocabil- 
ity see infra § 91. 

40. Cal.—^Alameda County v. Ross, 
89 P.2d 460, 32 Cal.App.2d 135. 

Control and maintenance of bridge 
A license revocable at will purport¬ 
ing to authorize assumption of con¬ 
trol of bridge, but obligating the li¬ 
censee to maintain and rebuild bridge 
if necessary, was void, as an execu¬ 
tory agreement, for lack of mutuality 
and consideration notwithstanding 
installation of electrical apparatus 
by licensor for opening and closing 
of drawbridges.—Alameda County v. 
Ross, '89 P.2d 460, 32 CalJLpp.2d 135. 

41. Kan.—Smyre v. Kiowa County, 
132 P. 209, >89 Kan. 664. 

>37 O.J. p 282 note 8. 


Acquiescence as creating implied li¬ 
cense see Infra § 81. 

42. Ark.—Belser v. Moore, i84 S.W. 

219, 73 Ark. 296. 

'37 C.J. p 282 note 9. 

43. Wyo.—^Kendrick v. Healy, 192 P. 
601, 27 Wyo. 123. 

37 C.J. p 283 note 10. 
lOatter of mutual interest 
Where one goes on another's 
premises for owner's or occupant’s 
real or supposed benefit, in matter of 
mutual interest, in usual course of 
business, or for performance of some 
duty, invitation or consent by such 
owner or occupant to such entry is 
implied.—^Keesecker v. G. M. McKel- I 
vey Co., 42 lsr.E.2d 223, 68 Ohio App. 
505, reversed on other grounds 47 N. 
E.2d 211, 141 Ohio St. 162. 

44. Conn.—^Radican v. Hughes, '86 A. 

220, 86 CJonn. 636. 

Mass.—^Lakin v. Ames, 10 Cush. 198. 

45. Cal.—Gravelly Pord Canal Co. v. 
Pope & Talbot Land Co., 178 P. 155, 
36 CalApp. 717. 

Ohio.—^Keesecker v. G. M. McKelvey 
Co., 42 N.E2d 223, 68 Ohio App. 
606, reversed on other grounds 47 
N,B.2d 211, 141 Ohio St 162. 

37 C.J. p 283 note 12. 

Solicitors 

Where a householder does not ex¬ 
ternally manifest in some way his 
desire not to be molested by solici¬ 
tors, a solicitor may take custom and 
usage as implying consent to call, 
where such custom and usage exists.* 
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—City of Mt Sterling v. Donaldson 
Baking Co., 15*5 S.W. 2d 237, 287 Ky. 
781. 

46. Ill.—Cutler v. Smith, '57 Ill. 252. 
Mich.—^Alexander v. Pacholek, 192 N. 

W. 662, >222 Mich. 157. 

47. Conn.—Radican v. Hughes, It A. 
220, 8'6 Conn. 536. 

N'.T.—^Martin v. Houghton, 45 Barb 
268, 1 Abb.Pr.,Kr.S., 339, 31 How. 
Pr. 82. 

48. Ky.—City of Mt, Sterling v 
Donaldson Baking Co., 1'55 S.W.2d 
237, 287 Ky. 781. 

Mass.—^Lakin v. Ames, 10 ^ush. 198. 

49. Del.—Weldon v. Philadelphia, W. 
& B. R. Co., 43 A. 156, 18 Del. 1. 

Or.—Palls City Lumber Co. y. Wat¬ 
kins, 99 P. 884, 63 Or. 212. 

50. Wis.—^Brabazon v. Joannes Bros. 
Co., 286 N.W. 21, 231 Wis. 426. 

37 C.J. p 283 note 17. 

51. Vt.—Prouty v. Bell, 44 Vt T2. 
>37 C.J. p 283 note 18. 

52. La.—^Lawson v. Shreveport Wa¬ 
terworks Co., '36 So. 390, 111 La 
73. 

Mo.—Wheeler v. St Joseph Stock- 
Tards & Terminal Co., 66 Mo.App. 
260. 

53. Minn.—St. John v. Sinclair, 122 
N.W. 164, 108 Minn. 274. 

37 C.J. p 284 note 23. 

Parol sale of growing timber as con¬ 
stituting license to remove see the 
C.J.S. title Logs and iLogglng { 29, 
also 38 <U. p 185 note 75-^ 184 
note >8‘4. 
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to perform, does not give him any license to enter 
on the premises,®^ A mere agreement to sell or 
transfer real property does not of itself constitute 
a license to the contemplated purchaser to enter.®® 

By acquiescence. When the owner of land, with 
full knowledge of the facts, tacitly permits another 
repeatedly to do acts upon the land, a license may 
be implied from his acquiescence or failure to ob¬ 
ject.®® A permissive way, especially in the case of 
an implied public permission, must be frequently, 
notoriously, and continuously used by the public, to 
raise the inference of acquiescence on the part of 
the landowner in such use.®7 

From sale or reservation of property on land, A 
sale or conveyance by a landowner of movable 
property situated upon the land implies a license in 
favor of the purchaser under which he may enter 
and remove such property within a reasonable 
time;®^ and it has been held that a like license 
arises in favor of the grantor of land who sells or 
leases it, reserving products of the land or his per¬ 
sonal property on the land.®^ 

From agreement in respect of boundary lines. A 
parol agreement between adjoining landowners to 
recognize a certain boundary line until the true one 
can be ascertained is in effect a license to each pro¬ 
prietor from the other to occupy to the temporary 
line until such time as the true one is known;®® 
and where such owners mark a line which they 
suppose is the true line of division between them, 
but which in fact is not, each gives to the other a 
license to occupy up to the line.®^ However, an as¬ 
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sent to a supposed boundary does not amount to a 
license to cut timber on the land included between 
the real and the supposed boundary.®^ 

§ 82. -Who May Create 

A license can be granted only by one owning or hav¬ 
ing an Interest in the land, or by hte duly authorized 
agent. 

A license can be granted only by one who owns 
or has an interest in the land affected by the li¬ 
cense, ®3 or by his duly authorized agent.®4 A li¬ 
cense given by an agent without authority is in¬ 
valid unless ratified,®® and, if the agent is induced 
by false representations to give the license, it will 
be of no effect, even though he had power to give 
it.®® 

§ 83. - Evidence of License and Ques¬ 

tions of Law and Fact 

Evidence with respect to the existence of a license 
Is governed by the usual rules, the question of such ex¬ 
istence being generally, although not always, one of fact 
for the jury. 

The general rules of evidence apply in determin¬ 
ing whether a license exists in a particular case.®*^ 
The burden is on the one alleging it to prove the 
existence of a license®® or to establish its irrevoca¬ 
bility.®® An implied or parol license should be es¬ 
tablished by clear proof ;70 and a custom of the 
alleged licensor to give licenses is not admissible 
to prove a specific license.'^i 

Questions of law and fact. While there may 
be cases in which the law will imply a license in 
the absence of proof of direct authority,72 as a 


54. N.C.—Foster v. Carrier, 77 S.B. 
698, 161 N.C. 472. 

55. Or.—Quillen v. Schimpf, 291 p. 
10-09, 133 Or. 581. 

37 C.J. p 284 note 2'5. 

66. Okl.—Corpus Juris cited la 
Tulsa Petroleum Corporation v. 
Westmoreland, 70 P,2d 110, 112, 180 
Okl. 459. 

W.Va.—^Corpus Juris cited la 
Moundsville Water Co. v. Mouns- 
ville Sand 'Co., 19 S.B.2d 217, 219, 
124 W.Va. 118. 

37 C.J. p 283 note 20. 

57. Pa.—Pieckowicz v. Oliver Iron & 
•Steel Co., 40 A.2d 416, 3-51 Pa. 209 
—Conn V. Pennsylvania R. Co., 136 
A, 779, 288 Pa. 494. 

58. Wash.—Corpus Juris cited la 
McFarland v. Commercial Boiler 
Works, Inc., 11$ P.2d 288, 293, 10 
Wash. 2d '81. 

37 C.J. p 28'3 note 21. 

59. Mass,—Driscell y, Marshall, 15 
Gray 62. 

37 C.J. p 2'83 note 22. 


60. Vt.—-Shores v. Bell, 4 A. 87-4, 
68 Vt. 319. 

37 C.J. p 284 note 2*7. 

61. Vt.—Parks v. Pratt, 52 Vt. 4‘49. 
82- U.S.—Schraeder Min. & Manu¬ 
facturing Co. V. Packer, Pa., 9 S. 
Ct. 385, 129 U.S. 688, 32 L.Bd. 7'60. 

63. Cal.—Llndbergr v. Linder, 23 P. 
2d 842, 133 Cal.App. 213. 

Mo.—Engelhardt v. Gravens, 281 S. 
W. 715. 

N.J.—Walden v. Pines Lake Land 
Co„ 8 A.2d 581, 126 N.J.Eg. 249. 

87 C.J. p 284 note 31. 

64. Mo.—Bngrelhardt v. Gravens, 281 
■S.W. 715. 

N.T.—Bohn v. Hatch, SO N.B. 6'59. 133 
N.T. 64. 

65. Nev.—Sheehan v. Kasiper, 166 P. 
632, 41 Nev. 27. 

N.T.—Bohn v. Hatch, 30 N.B. 669, 
133 N.T. 64. 

Ratification of acts of agent gener¬ 
ally see Agency §§ 34--67. 

66 . Mo.—Knoche v. Pratt. 187 S.W, 
'678, 194 Mo.App. 1300. 
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67. Cal.—^Broads v. Mead, 116 P. 46, 
159 -Cal. 765, Ann.Cas.l9120 1126. 

37 C.J. p 284 note 36. 

Evidence held sufficient to show li¬ 
cense 

Ill.—^Bbert V. Armstrong, 64 N.B. 2d 
212, 312 IlLApp. 332. 

Kan.—^Kemble v. Hansen, 65 P.2d 249, 
1*45 Kan. 342. 

N.T.—Solomon v. Regency Hall, 68 
N.T.S.2d 684, 271 App.Liv. 967. 

37 C.J. p 284 note I36 [a] (1). 

68. Ill.—Chandler v. Smith, 70 Ill. 
App. 658. 

N.T.—Spink v. Corning, 70 N.T.S. 143, 
61 App.Div. 84, affirmed 66 N.B. 
1122, 172 N.T. 626. 

69. Md,—Baltimore & H. R. Co. v. 
Algire, 4 A. 293, 65 Md. 337. 

70. Pa.—Reagan v. Curran, 75 A, 
362, 226 Pa. 266. 

37 C.J. p 284 note i39. 

71. Me.—^Norton v. Heywood, 20 Me. 
3'59. 

72. Mass.—^Lakin v. Ames, 10 Cush. 
198. 
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general rule whether or not a license existed in a 
particular case is a question of fact for the ju- 
ry73 or the court sitting as a juryj^ Where, how¬ 
ever, the question depends on the construction of a 
written instrument, it is one of law for the court. 

§ 84. Operation and Effect 

a. In general 

b. As protection or justification to li¬ 

censee 

c To whom available 

a. In General 

A bare license, not based on a consideration, does 
not constitute a contract, nor does it grant any title or 
interest in the property; It merely confers a privilege 
to go on the property for certain purposes. 

A license in respect of real property operates 
merely as a privilege to go on the premises for a 


certain purpose,as, for example, the purpose 
specified in the instrument creating the license 
it does not operate to confer on, or vest in, the 
licensee any title, interest, or estate in such prop¬ 
er ty.'^S The licensee is estopped during the time 
the license exists to deny the title of the licensor 
or of anyone claiming under him.'^^ A revocable 
license is no bar to an action by the licensor for 
repossession of the land,®® and does not estop him to 
set up in such action an after-acquired title in the 
land with respect to which a license was given.®i 

A bare license is not a contract.®^ However, a 
license may become an agreement for a valuable 
consideration,®® as where the enjoyment of it must 
necessarily be preceded by the expenditure of mon¬ 
ey;®^ and where a license constitutes, in effect, a 
contract, the rights and obligations of the parties 
under such license agreement depend on the provi¬ 
sions thereof.®^ 


73. Mass.—Mallock v. Derby, 76 N.E. 
721, 190 Mass. 208. 

37 C.J. p 284 note 43. 

74. Ill.—St. Louis Nat. Stock Yards 
V. Wiggins Ferry Co., 102 Ill. 614. 

75. Ill.—Berwyn v. Berglund, 99 N. 
E. 706, 255 Ill. 498. 

76. Mo.—Corptut Jtuls q.uoted la 
Wood V. Gregory, 165 S.W.2d 168, 
171, 138 A.L.R. 142, transferred, 
see, App., 163 S.W.2d i356. 

77. Or.—Strandholm v. Barbey, 2'6 
P.2d 46, 146 Or. 427. 

78. Cal.—Eastman v. Piper, 229 P. 
1002, 68 OaLApp. 5'54, 

Conn.—Bland v. Bregman, 192 A- 703, 
123 Conn. 61. 

Minn.—^Minnesota Valley Gun Club 
V. Northline Corporation, 290 N.W. 
222, 207 Minn. 126. 

Mo.—Corpus Juris quoted lu Wood v. 
Gregory, 16'5 S.W.'2d 168, 171, 13'8 A. 
I. R. 142 transferred, see, App., 163 
e.W.2d '365. 

Mont.—Rentfro v. Dettwiler, 26 P.2d 
992, 95 Mont. 391. 

N.J.—^Forbes v. Forbes, -46 A.2d‘ 62, 
137 N.J.Eql. '520. 

Or.—Strandholm v. Barbey, 26 P.2d 
46, 145 Or. 427. 

37 C.J. p 285 note 49—13 C.J. p 237 
note 2 [3] (1). 

Interest which may be protected 
Although in some senses a license 
does not create or vest in the licensee 
an interest in land, a license which 
is a privilege to use land and which 
may be protected in equity consti¬ 
tutes an interest in land.—Eureka 
Real Estate & Inv. Co. v. Southern 
Real Estate & Financial Co., Mo., 200 
S.W.2d 328. 

Possession or occupancy 

(1) A licensee is not entitled to 
possession; this remains In his li¬ 


censor.—Strandholm v. Barbey, 26 P. 
2d 46, 146 Or. 427. 

(2) *‘A licensee has no right to oc¬ 
cupancy except by permission of one 
in authority.”—Larson v. Tri-City 
Electric Service Co., C.C.A.Ind., 132 
F.2d 693, 697. 

Express provision as to absence of 
Interest 

Provision in contract between li¬ 
censee and railroad, that neither li¬ 
censee nor its legal representative 
shall at any time own or claim any 
interest in land covered hy license, 
meant any interest greater than that 
expressly given by the contract.— 
Lincoln Nat. Bank & Trust Co. of 
Port Wayne v. Nathan, 19 N.E.2d 243, 
215 Ind. 178. 

79. Mo.—Corpus Juris quoted in 
Wood V. Gregory, 155 S.W.2d 168, 
171, 1'38 A.L.R. 142, transferred, 
see, App., 163 'S.W.2d 355. 

37 C.J. p 28-5 note 60. 

Acquisition of tax title 

(1) Licensee of real estate cannot 
acquire a tax title as against his li¬ 
censor, whose right to recover pos¬ 
session is barred by the statute of 
limitations.—^Keokuk & Des Moines 
R. Co. V. Lindley, 48 Iowa 11. 

(2) However, where a license to 
use certain lands excepted other land, 
the licensee was held not precluded 
from purchasing a tax title to the 
land excepted.—^Munroe v. Winegar, 
87 N.W. 396, 128 Mich. 309. 

Xuvitee of public stockyards com. 
pany could not acquire a vested right 
in company's property and its enjoy¬ 
ment to exclusion of company.—^Port 
Worth Stockyards Co. v. Brown, Tex, 
Civ.App., 161 S.W.2d '549. 

Becognltion of licensor’s title 

Defendant’s claim of license was in 
itself a recognition of plaintiflC's title 1 
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and ownership of property.—^Wood v. 
Gregory, Mo., 165 S.W.2d 168, 138 
A.L.R. 142, transferred, see, App., 163 
S.W.2d 1365. 

80. N.Y,—Eggleston v. New York & 
Harlem R. Co., 36 Barb. 162. 

81. N.Y.—^Brown v. Galley, lAlor 
308. 

82. Mont.—^Rentfro v. Dettwiler, i26 
P.2d 992, 96 Mont. 891. 

83. Okl.—Durell v. Freese, S P.2d 
176, 151 Okl. 150. 

Wyo.—^Metcalf v. Hart, 27 P. 900, '3 
Wyo. 613, 131 Am.S.R. 122, rehear¬ 
ing & motion denied 31 P. 40'7, 3 
Wyo. 613, 31 Am.S.R. 122. 
Valuable consideration as affecting 
revocablUty of license see Infra § 
91. 

Subsequent purchaser, if having 
knowledge of facts and circumstances 
surrounding granting of original li¬ 
cense prior to purchase of land, may 
become bound thereby, where the li¬ 
cense constituted an agrreement for a 
valuable consideration.—^Durell v 
Freese, 3 P.2d 175, HSl Okl. 160. 

84. Ga.—^Woodruff v. Bowers, 140 S. 

E. 344, 165 Ga. 408—Smith v. 

Fischer, 1 S.E.2d 684, 59 GaApp. 
791, followed in Smith v. Fischer, 
2 S.E.2d 156, '59 GaApp. 791. 

Wyo.—Metcalf v. Hart, 27 P. 900, 3 
Wyo. 613, '31 Am.S.R. 122, rehear¬ 
ing & motion denied 31 P. 407, 3 
Wyo. 613, 31 AmjS.R. 122. 
Expenditure of money as affecting 
revocability of license see infra § 
90. 

85. Breach held not shown 

(1) A license agreement giving an 
individual the right to conduct his 
business In a department store was 
held not breached by the store in 
matters respecting show window 
space, suspension of credit, advertis- 



53 C.J.S. 


LICENSES 


§ 84 


Title to products. The licensee acquires title to 
the products of the land taken by him under the 
license,s6 but not until they have been severed from 
the lands'^ 

Occupancy as agent of owner, A licensee in 
lawful occupancy by permission of the owner is in 
substance occupying as agent of the owner for the 
purpose of occupation only;^^ hjg agency does not 
extend beyond the mere occupation unless there is 
something more in the authorization by the owner 
than mere authority to occupy.S^ 

Duty to remove structures. A licensee acting 
within the rights granted by the lease is not re¬ 
quired to remove structures placed on the premis- 
es.®® 

b. As Protection or Justification to Licensee 

A license excuses the. licensee from liability to the 
licensor for acts done within the scope of the license, at 
a proper time and In a proper manner; but It does not 
justify acts exceeding the authority granted. 


Until revoked, a license constitutes protection to 
the licensee as against the licensor,^! even though 
the act licensed is illegal.^^ It justifies or excuses 
him, and exempts him from liability to the licensor 
for all acts done within the scope of the license 
prior to its revocation,^3 including all acts which 
are necessarily incidental to the full enjoyment of 
the license.^^ A licensee, however, can exercise 
only the rights and privileges granted by the license 
and must follow its terms strictly fie is not pro¬ 
tected or justified in doing acts which are not with¬ 
in its terms or necessarily incidental thereto,®® and 
is liable for the resulting damages if he exceeds 
the license or abuses his authority.®^ Thus a li¬ 
cense to go upon land for one purpose does not jus¬ 
tify an entry for another purpose,®® or any entry 
upon other land.®® 

The limits of the implied invitation which every 
man extends to others to come to his house as they 
may have proper occasion, either for business or 
otherwise, must be determined by custom.^ 


ing, delivery service, closing of the 
store, reduction in the space occu¬ 
pied, or the number of employees.— 
Kurzon v. Espenhains Dry Goods Oo., 
248 N.W, 149, 211 Wis. 629. 

(2) Under a provision requiring the 
store to conduct a “mercantile busi¬ 
ness*' continuously in the building 
during the term of the contract, it 
was held that the store did not 
breach Its contract by going out of 
the department store business and 
reoipening its store as a large special¬ 
ty store, there being no covenant 
that it would conduct or operate a 
department store during the life of 
the contract.—^Kurzon v. Espenhains 
Dry Goods Co., supra. 

86. S.D.—^Price & Baker Co. v. Mad¬ 
ison, 95 N.W. 933, 17 S.D. 247. 

37 C.X p 286 note ‘54. 

87. U.S.—The Dauntless, D.C.N.T., 
19 F. 798. 

37 C.J. p 28*5 note 55. 

88. Wis.—Vickers v. Byrne, 143 N. 
W. 1'86, 156 Wis. 2181. 

89. Wis.—^Vicker v. Byrne, supra. 

90. Wash.—Republic Inv. Co. v. 
Caches Hotel Qo., 67 P.2d 868. 190 
Wash. 176. 

Right to rempve property after revo¬ 
cation of license see infra S 85. 

91. Conn.—Toll Bridge Co. v. Bets- 
worth, 30 Conn. 380. 

Undisturbed use of prexnlses 
A licensee has a right to expect 
that he will not be disturbed In the 
use of the premises for which license 
was issued as long as he complies 
with the conditions of the license and 
as long as the legislature makes no 
change in the law.—Woodbury v. Mu¬ 


nicipal Council of Gloucester, 61 N. 
E.2d 647. 318 Mass. 385. 

Destruction of hay 
Where a purchaser of hay was 
permitted to leave hay on land, and 
the assignee of a lessee made no ob¬ 
jection, the hay was upon the prem¬ 
ises rightfully by license so as to en¬ 
title the purchaser of the hay to re¬ 
cover for the willful destruction 
thereof by the assignee’s sheep.— 
Kendrick v. Healy, 192 P. 601, 27 
Wyo. 123. 

92. Conn.—^Toll Bridge Co. v. Bets- 
worth, SO Conn. «380. 

Duty to obtain adjudication as to il- 
legaXity 

Where defendant occupied plain¬ 
tiff’s garage a.s a habitation under a 
license from plaintiff, and municipal 
authorities asserted that such occu¬ 
pancy violated zoning ordinance and 
demanded that plaintiff evict defend¬ 
ant under pain of criminal action, de¬ 
fendant’s rights as licensee did not 
impose on plaintiff obligation of se¬ 
curing an adjudication nullifying de¬ 
mand of municipal authorities.—^Bry¬ 
ant V. Marstelle, Cal.App., 173 P.2d 
846. 

93. Conn.—^Bland v. Bregman, 192 A. 
703, 123 Conn. 61. 

—Corpus Juris quoted la Wood 
V. Gregory, 155 S.W.2d 168, 171, 
138 A.L.R. 142, transferred, see, 
App., 163 S.W.2d '356. 

'37 C.J. p 28i5 note 69. 

License as defense to: 

Ejectment see Ejectment § 47. 
Trespass see the C.J.S. title Tres¬ 
pass 5 49, also 63 C.J. S 9'54 note 
42^p 957 note 79. 
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Completiou of structure 
A donor to charitable corporation 
was held to have, under license with 
corporation, the personal privilege of 
going on premises and completing 
grotto.—'Sisters of Mercy of Cedar 
Rapids V. Lightner, 274 N.W, 8'6, 223 
Iowa 1049. 

94. Minn.—Meixner v. Buecksler, 1'3 
N.W.2d 7*64, 216 Minn. 586. 

37 C.J. p 286 note 60. 

95. Okl.—Midland Valley R. Co. v 
Kellogg, 233 P. 716, 106 Okl. 237. 

37 C.J. p 2186 note 61. 

96. Okl.—Corpus Juris cited in 
Towery v. Garber, 162 P.2d >878, 
879, 196 Okl. 78. 

37 C.J. p 286 note 61. 

97. K.C.—^Leach -v. Fosburgh Lum¬ 
ber Co., 76 S.E. 716, 1'69 N.C. 632. 

'37 C.J. p 286 note '62. 

98. Heb.—Goff v. Weiss, 203 N.W. 
955, 113 Neb. 599. 

Wis.—Brabazon v, Joannes Bros. Co., 

286 N.W. 21, 12131 Wis. 426. 

37 C.J. p 28‘6 note 53. 

Purpose destructive of luteuded beoi. 
efilt 

Where one acquires license to go 
on another’s land for two purposes, 
one of which is beneficial to owner 
and is inducement for granting li¬ 
cense, he does not acquire right to go 
I on land for purpose destructive of 
benefit for which owner bargained.— 
Goff V. Weiss, 203 N.W. 966, 113 Neb. 
599. 

99. R.I.—^MoCusker v. Mitchell, 186 A. 
1123, 20 R.I. 18. 

37 C.J. p 286 note 64. 

1. Ky.—City of Mt. Sterling v. Don¬ 
aldson Baking Co., IC'S S.W.2d 237, 

287 Ky. 781. 
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Rebuilding or repair. A license to construct or 
build does not include the right to rebuild, as on 
the first construction or building the license is ex- 
hausted.2 It has been held that a license to con¬ 
struct or build authorizes a subsequent entry to re¬ 
pair but there is also authority to the contrary."^ 

'^ime of performing acts. Except where the act 
licensed is expressly required to be'?per£ormed at or 
within a specified period of tinie,^ such act must be 
performed within a reasonable time;® and a li¬ 
cense is no defense to acts done by the licensee 
after the time of the license has expired ^ 

Manner of performing acts. A license does not 
protect the licensee in doing the act licensed in a 
manner different from that provided in the license, 
if one is specified.® If no mode of carrying out the 
license is prescribed, the act must be performed in 
the usual and reasonable manner.® The license is 
a protection if the licensee acts in a proper and 
careful manner, and under such circumstances there 
is no liability for damages resulting from the act,^® 
but it is no protection from damages arising from 
improper conduct, whether intentional^^ or due to 
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a failure to exercise skill or care in doing the thing 
which the license authorizes.^® 

Use of force. A person licensed to enter upon 
the land of another may use any means, even to 
the extent of actual force, necessary for the pur¬ 
pose, provided that in so doing he does not commit 
a breach of the peace.^® 

c. To Whom Available 

A license ordinarily Is available only to the Tlcensee 
to whom it is granted; but It Is not necessarily exclu¬ 
sive, and it miay Impliedly extend to agents or servants 
of the licensee. 

Since a license ordinarily is founded on personal 
trust and confidence,as a general rule it gives a 
personal right or privilege and is not available in 
favor of anyone but the person to whom it is grant- 
ed.l® However, it will apply to and protect the 
agents and servants of the licensee whenever from 
the circumstances it can be presumed that there 
was an implied license to such persons and a 
license to a firm, one of whose members is de¬ 
ceased, properly belongs to the firm, and will pro¬ 
tect it in doing the acts licensed.^^ Where a per- 
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2. Vt.—Olark v. Glidden, 16 A. 3*58, 
60 Vt. 702. 

37 'C.J, 0 ) 286 note 66. 

Termination of license by accom¬ 
plishment of purpose g-enerally see 
infra § 87 b. 

3. Vt.—Clark v. Glidden, supra. 

37 C.J. p 2'86 note 66. 

4. Mass.—'‘Whitney v. Holmes, 16 
Mass. 152. 

37 C.J. p 286 note 6'7. 

5. Ga.—^Purdom Naval Stores Co. v. 
Knight, 69 S.B. 433, 129 Ga. 690. 

37 C.J. P 286 note 68. 

Expiration of period as termination 
' of license see infra § 87. 

6. Mass.—Hill V. Hill, 113 Mass. 103, 
IS Am.R. 466. 

37 C.J. p 286 note -69. 

7. N.H.—Glynn v. George, 20 N.H, 
114. 

N.T.—Chandler v. Edson, 9 Johns. 
362. 

8. Cal.—Graham v. Redland Heights 
Water Co., 86 P. 989, 3 Cal.App. 
732. 

37 C.J. p 28'6 note 70. 

7ailiLre of licensor to object 

Pact that licensor did not object 
because licensee failed to conduct 
business in businesslike way as 
agreed does not enable licensee to 
enjoin licensor from interference.— 
McCarthy v. Kiernan, 245 P. 727, 118 
Or. i5'5. 

Depth of drain 

Where defendants had right to 
maintain drain pipe across plaintiff's 
lot on condition that they keep it out 
of way of plaintiff's good faith use of 


his property, and after defendants 
had complied with former decree of 
court requiring lowering of drain to 
avoid Interference with plaintiff, lat¬ 
ter demanded that it be lowered fur¬ 
ther to accommodate swimming tank, 
evidence of good faith and reason¬ 
ableness of demand was held not 
such as to require cancellation of li¬ 
cense for failure to comply therewith. 
—Eastman v. QHeisley, 231 P. 961, 113 
Or. 328. 

9. N.C.—Gardner ▼. Rowland, 24 N. 
C. 247. 

Wash.—Oorpus Juris quoted lu Mc¬ 
Farland V. Commercial Boiler 
Works, Inc., IIS P.2d 288, 293, 10 
Wash.2d '81. 

10. Wash.—Corpus Juris quoted in 
McFarland v. Commercial Boiler 
Works, Inc., 116 P.2d 238, 293, 10 
Wash. 2d 81. 

37 C.J. p 287 note 72. 

11. Pa.—McKnight v. Ratcliff, 44 Po. 
1 ' 56 , 

Wash.—Corpus Juris quoted la Mc¬ 
Farland V. Commercial Boiler 
Works, Inc., 116 P.2d 288, 29'3, 10 
Wash.2d 81. 

12. Wash.—Corpus Juris quoted ia 
McFarland v. Commercial Boiler 
Works, Inc., 116 P.2d 288, 293. 

37 C.J. p 287 note 74. 

13. S.C.—'Willoughby v. Northeast¬ 
ern R. Co., 11 S.E. 339, 82 .S.C. 410. 

14. Mich.—Sweeney v. Bird, 292 N. 
W. 606, 293 Mich. 624. 

37 C.J. p 287 note 91. 

15. Ala,—^Messer v. City of Birming¬ 
ham, 10 So.2d 760, 243 Ala. 620. 
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Cal.—^Beckett v. CJity of Paris Dry 
Goods Co., 96 ’P.'2d 122, 4 Cal.2d 
633—Eastman v. Piper, 229 P, 1002, 
68 Cal.App. 554. 

Mass.—In re Opinion of the Justices, 
143 N.B. 808, 247 Mass. 689. 

N.J.—Klein v. Stamler, 124 A. 366, 96 
N.J.Eq. 37. 

N.C.—^Elizabeth City v. Banks, 84 S. 
B. 189, 150 N.C. 407, 22 L.R.A,N. 
S., 925. 

Ohio.—tSt. Michaels Russian Ortho¬ 
dox Greek Catholic Church t. 
dark, 174 N.E. 607, 87 Ohio Awp. 
200 . 

Okl.—Corpus Juris cited ia Towery 

V. Garber, 162 P.2d 878, 880, 196 
Okl. 78—^Haas v. Brannon, 285 P. 
931, 99 Okl. 94. 

Or.—Strandholm v. Barbey, 2$ P.(2d 
46, 145 Or, 427. 

S.D.—First Church of Christ, Scien¬ 
tist V. Revell, 2 N.W.2d 674, 68 S. 
D. 377. 

37 C.J. p -287 note 78, p 279 note 76 
[a] (3), (4)—5 C.J. p 862 note 40. 
Dmploymeat of asslstaats 

A license to trap and fish on cer¬ 
tain land and prohibiting the licensee 
from assigning such right or permit¬ 
ting others to exercise it was held 
not to authorize the licensee to em¬ 
ploy other persons to assist him In 
trapping operations.—^McFaddln v. 
Kibbin, Tex.Clv.App., 288 S.W. 490. 

16. Mich.—‘Powers v. Harlow, 19 N. 

W. 257, '5-3 Mich. 607, 61 Am.R. 154. 
37 C.J. p 287 note 79. 

17- Pa.—^BYaakfoni t. Iionuig, 2 
Phila. 403. 
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son lawfully on land by license from the owner in¬ 
vites a stranger in for a lawful purpose, the stran¬ 
ger is not a trespassen^S 

Exclusiveness, A license may confer an exclu¬ 
sive right, or a right in common with others, ac¬ 
cording to the conditions existing at the time and 
the circumstances attending the granting of the li¬ 
cense,it will be held to be exclusive if it clearly 
appears that such was the mutual design of the 

parties.20 

§ 85. Modification 

A revocable license may be modified by the licensor. 

A license which is of a revocable nature may be 
modified by the licensor by giving timely notice 
thereof,and where the license was by a writ¬ 
ing to a third person, and by oral communication 
from that person to the licensee, a subsequent modi¬ 
fication may be made by parol.22 

§ 86. Assignability 

Ordinarily a license cannot be assigned by the li¬ 
censee without the consent of the licensor, and an at¬ 
tempted unauthorized assignment terminates the privi¬ 
lege. An executed license, or one coupled with an In¬ 
terest, however, is sometimes assignable. 

Since a license in respect of real property ordi¬ 
narily is a mere personal privilege extending only 


§ 87 

to the person to whom it is given, as discussed su¬ 
pra § 84 c, as a general rule it is not assignable^s 
except with the express or implied consent of the 
licensor,24 particularly where the license itself so 
provides and an attempted unauthorized assign¬ 
ment or conveyance by the licensee ordinarily ter¬ 
minates the privilege^® if the licensor so elects.^'^ 
A license may be assigned, however, where it is 
not one that is given as a matter of trust and con¬ 
fidence in the individual,28 and has become execut- 
ed,29 or is coupled with an interest in the proper¬ 
ty ;30 and in such cases it passes with an assign¬ 
ment of the licensee’s interest in the property.^i 

§ 87. Duration and Termination in General 

a. In general 

b. Circumstances effecting termination 
a. In General 

The period of a license agreement may be definite 
or Indefinite, depending on the terms of the agreement. 
Notice of termination by the licensee is sometimes re¬ 
quired. 

Except where the duration of a license is ex¬ 
pressly fixed by the license agreement,32 the period 
of time for its existence ordinarily is indefinite 
and if not specially restricted a license generally 
is coordinate in its duration with that to which it 


18. N.T.—Kelly v. Tilton, 2 Abb.Dec. 
495, 3 Keyes 263. 

19. Utah.—Boley v. Butterfield, 194 
P. 128, 57 Utah 262. 

37 C.J. p 287 note 82. 

20. N.J.—Silsby v. Trotter, 29 N.J. 
Eq. 228. 

21. Ga.—^Colcord v. Carr, 3 S.E. 617, 
77 Ga. 105. 

N.jr.—Pogrg V. Ocean City Sewer Co., 
66 A. 609, 72 N.J.Eq. 736. 

22. Ga.—Colcord v. Carr, 3 S.E. 617, 
77 Ga. 105. 

23. Cal.—Beckett v. City of Paris 
Dry Goods Co., 96 P.2d 122, 14 Cal. 
2d 633—Eastman v. Piper, 229 P. 
1002, 68 Oal.App. 554. 

Mass.—In re Opinion of the Justices, 
143 N.E. j 808, 247 Mass. 589. 

Mich.—Sweeney v. Bird, 292 N.W. 

•506, 293 Mich. 624. 

N.J.—Klein v. Stamler, 124 A. 366, 96 
NJ.Eq. 37. 

Ohio.—St. Michaels Russian Ortho¬ 
dox Greek Catholic Church v. 
Clark, 174 N.E. 607, 37 Ohio App. 
200 . 

Okl —Corpus Juris cited tu Towery v, 
Garber, 162 P.2d 878, 880, 196 Okl. 
78—Haas v. Brannon, 2*25 P. 931, 
99 Okl. 94. 

Or.—strandholm v. Barbey, 26 P.2d 
46, 145 Or. 427, 

S.D.~sFirst Church of Christ, Scien¬ 


tist V. Revell, 2 N.W.2d 674, 68 S. 
D. !377. 

Tenn.—Barksdale v. Marcum, 7 Tenn. 
App. 697. 

37 C.J. p 287 note 92, p 279 note 76 
[a] (4)—5 C.J. p 8*52 note 40. 

24. Cal.—Herman v. Rohan, 174 P. 
349, 37 Cal.App. 678. 

37 C.J. p 288 note 93. 

25. Colo.—Conqueror Gold Min. & 
Mill Co. V. Ashton, 90 P. 1124, !39 
Colo. 133. 

37 C.J. p 288 note 94. 

28. Cal.—Eastman v. Piper, 229 P. 

100.2, 68 CaLApp. 854. 

37 C.J. p 288 note 96. 

27. Minn.—^Minnesota Valley Gun 
Club V. Northhne Corporation, 290 
N.W, 222, 207 Minn. 126. 

28. Mass.—Quinn v. Middlesex Elec¬ 
tric Ligrht Co., 3 N.E. 204, 140 Mass. 
109. 

Vt.—Barre v. McFarland, 73 A. 577, 
82 Vt. 310. 

29. Ariz.—Keystone Copper Min. Co. 
V. Miller, 164 P.2d 603, 6'3 Ariz. 
544. 

37 C.J. p 288 note 97. 

Execution of license as affectin^^ re- 
vocability see infra § 90. 

30. Conn.—Ely v, Cavanauffh, 74 A. 
1122, 82 Conn. 681. 

37 C.J. p 288 note 98. 
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'License coupled with interest as af¬ 
fecting revocability see infra 5 9.2. 

31. Conn.—^Ely v. Cavanaugh, 74 A. 
1122, 32 Conn. 681. 

Peu—Goif V. Oherteulfer, 8 Phlla. 71. 

32. Pa.—^Bishop v. Buckley, 33 Pa. 
Super. 123—Corpus Juris cited in 
•Snyder v. Klingler, 8 Pa.Dist. & Co. 
450, 454, 7 Northum.Leg.J, 3’62, 18 
Mun.L.R. 39. 

“Por;” “during” 

In agreement giving parties mutu¬ 
al right to use portion of each other's 
lots for passageway, the words *'for” 
and “during,” used to express dura¬ 
tion of license, have same meaning,— 
Bur dine v. Sewell, 109 So. 648, 92 Fla. 
375. 

33. Pa.—Corpus Juris cited in 

•Snyder v. Klingler, « Pa.Dist. & Co. 
450, 454, 7 Northum.Leg.J. 362, 18 
Mun.iL.R. 39. 

37 C.J. p 288 note 2. 

Right to revoke in general see infra 
§ 89. 

Beasonjable x>erlod 
Party erecting a structure on land 
with landowner’s permission was 
held entitled to keep it there for rea¬ 
sonable period in absence of agree¬ 
ment as to time he might remain in 
possession.—^Falgoust v. Innesa, La. 
App., 163 So. 429. 
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is ancillary.34 Where a license in terms is limited 
m point of time, it expires at the end of the stipu^ 
lated period.35 The law as to a holding over by a 
tenant does not apply to a holding over by a li- 
censee.3^ 

Notice by the licensee is sometimes necessary to 
effect a termination by him of a license agree¬ 
ment but such notice has been held unnecessary, 
notwithstanding a provision therefor in the licens¬ 
ing agreement, where a termination was effected 
by an act of law.^^ 

b. CircTimstances Effecting Termination 

A license may be terminated on the happening of 
particular events, such as the destruction of the sub¬ 
ject matter, loss of title, death of the parties, abandon¬ 
ment or nonuser, or accomplishment of the purpose of 
the license. 

A license may be terminated by the destruction of 


the subject matter,39 by a taking of the premises 
under the law of eminent domain,by the breach 
by the licensee of a condition of the contract grant¬ 
ing the license,41 by a sale of the premises under 
an execution against the licensor,42 or by the loss 
of title by the licensor because of the continued ad¬ 
verse possession of another.43 A license to a part¬ 
nership is terminated by the dissolution of the part¬ 
nership,44 and a parol license granted by a corpo¬ 
ration terminates on the appointment of a receiver 
for the corporation.45 

Abandonment or nonuser. The right to the en¬ 
joyment of a license may be lost or released by 
abandonment and nonuser,43 as by the neglect of 
the licensee to avail himself of the license under 
such circumstances as to evidence an intention to 
abandon,47 especially where the licensor, in the 
meantime, has made an inconsistent use of the prop- 
erty,48 or where the situation of the parties or 


34. D.C.—Thayer v. Brainerd, Mun. 
App., 47 A.2d 787. 

3’7 C.J. p 288 note 6. 

35. Oal.—Bryant v. Marstelle, App., 
173 P.2d 846, 

Ill.—City of Chicago v. Chicago Riv¬ 
er & Indiana R. Co., 14 N.E.2d 285, 
294 I11.APP. 1577. 

N.T.—Criterion Concessions v. Jelin 
Productions, 61 N.Y.S.2d i2'39. 

37 C.J. p 289 note 26. 

Time of performing acts under li¬ 
cense generally see supra § '84 b. 
Specified time after notice 
A license terminates on the ex¬ 
piration of a specified number of days 
after the giving of notice of termina¬ 
tion, where the license agreement so 
provides.—^Rohen v. Texas 'Co., 166 N". 
E. 428, 266 Mass. 442. 

3>0ma]id of zoning authorities 

Where time of occupancy of prem¬ 
ises under a license was specifically 
restricted to not more than a speci¬ 
fied period, and defendant had been 
permitted to continue *in possession 
for a considerable time thereafter, 
plaintiff, in order to obtain posses¬ 
sion, was not required to rely on va¬ 
lidity of a demand of municipal zon¬ 
ing authorities to cause the premises 
to be vacated, although such demand 
on plaintiff impelled plaintiff to re¬ 
quest defendant to move.—^Bryant v. 
Marstelle, Cal.App., 173 P,2d 846. 

36. N.T.—Goldsmith v. Outdoor Ad¬ 
vertising Co., 264 N.T.S. 189, 147 
Misc. '536. 

Renewal by failure to remove 
Where licensee notified licensor 
that roof of premises would no long¬ 
er be used for advertising purposes 
unless charge for privilege was re¬ 
duced, failure to remove signs before 
expiration of a license did not renew 
privilege for a year.—Goldsmith v. 
Outdoor Advertising go., supra. 


37. Wis.—Kurzon v, Espenhains Dry 
Goods Co.. 248 N.W. 149, 211 Wis. 
629. 

Notice by licensor before revocation 
see infra § 94. 

Opportunity to remedy grievances 
Under the terms of a license agree¬ 
ment, asserted grievances could not 
be claimed as breaches justifying 
termination of the contract by the 
licensee without his giving notice in 
writing by registered letter affording 
the licensor an opportunity to reme¬ 
dy the matters of which complaint 
IS made.—Kurzon v. Espenhains Dry 
Goods Co., supra, 

Tacatlon before date specified in no^- 
tice 

The fact that a subtenant, who was 
licensed to use a heater, gave notice 
that it was vacating the premises 
on a named date, and then vacated 
before such date without further no¬ 
tifying the owner, was held not evi¬ 
dence of negligence making it liable 
for injuries from a bursting water 
pipe in the heater.—Grasselli Dye¬ 
stuff Corporation v. John Campbell 
& Co., 166 N.E, 17. 259 Mass. 103. 

3Q. U.S.—^Taylor v. R. C. Maxwell 
Co., C.C.A.Mass., i31 F.2d 711. 

33. Ill.—Corpus JUiBls quoted tn 
City of Chicago v. Chicago River 
& Indiana R. Co., 14 N.E.2d 285, 
288, 294 ni.App. 577. 

Iowa—Walker v. Dwelle, 175 N.W. 

967, 187 Iowa 1384. 

Impossibility of performance 

If the government in the exercise 
of a legal right takes the subject 
matter of an irrevocable license, the 
contract is ended because of impossi¬ 
bility of performauce.—U. S. v. 1,070 
Acres of Land, in Houston County, 
D.C.GI«-, 52 P.'Supip. 378. 

4a Ill.—Corpus Juris quoted in 
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City of Chicago v. Chicago River & 
Indiana R. Co., 14 N.E.2d 28-5, 288, 
294 Ill.App. 677. 

Mass.—'Clapp v. Boston, 133 Mass. 
.367. 

41. Ill.—^Day v. Luna Park Co., 174 
Ill.App. 477. 

37 C.J. p 289 note 16. 

42. Ill.—'Corpus Juris quoted in 
City of Chicago v. Chicago River & 
Indiana R. Co., 14 N.B.2d 28*5, 288, 
294 Ill.App. 5T7. 

N.H.—Taylor v. Gerrish, i59 N.H. 669. 

Revocation by sale by licensor see in¬ 
fra § 93. 

43. Ill.—Corpus Juris quoted in 
City of Chicago v. Chicago River & 
Indiana R. Co., 14 N.E 2d m, 28i8, 
294 I11.APP. 577. 

N.J.—Spottiswoode V. Morris & E. R 
Co., 40 A. 605, 61 N.J Law 322, af¬ 
firmed 44 A. 1100, '63 N.J.Law 667. 

44. Va.—Barksdale v. Hairston, 81 
Va. 764. 

Means of dissolution 
A license granted to a partnership 

is terminated by the dissolution of 

the firm by death or otherwise.— 

Barksdale v. Hairston, supra. 

45. Fla.—^McKinnon-Young Co. v. 
Stockton, 44 So. 237, 63 Fla. 734. 

4a Cal.—Culley v. Cochran, 62 P.2d 
168, 17 Cal,App.2d 498. 

Ill.—City of Chicago v. Chicago Riv¬ 
er & Indiana R. Co., 14 N.E.2d 285, 
294 Ill.Aipp. 577. 

Wyo,—Corpus Juris quoted in John¬ 
son V. Sellers, 84 P.2d 744, 7'51, 53 
Wyo. 403. 

'37 C.J. p 289 note 28. 

47, Wyo.—Corpus Juris quoted In 
Johnson v. Sellers, 84 P.2d 744, 7*51, 
63 Wyo. 403. 

•37 C.J. p 289 note 29. 

4a Mo.—Tatum v. St. Louis, 28 S. 
W. 1002, 125 Mo. 647. 
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properties has so chatig’ed as to make it inequitable 
to enforce the right.Unless there is an agree¬ 
ment to the contrary,50 the licensee may at any 
time abandon a bare license®^ and discontinue an 
action thereunder.52 However, if the license is 
given by contract for a definite term, and is based 
on a valuable consideration, an abandonment of 
the license before the expiration of such time con¬ 
stitutes a breach of contract for which the licensee 
may be personally liable.53 

Accomplishment of purpose, A license given for 
a specific purpose is exhausted and expires when 
that purpose is accomplished.®^ 

Death. Since a license is a personal privilege, 
as discussed supra § 84 c, ordinarily it is terminated 
by the death of either the licensor®® or the li¬ 
censee,®® unless, in case of the death of the licensor, 
his heirs elect to continue it in force.®'^ 


Insanity of the licensor does not necessarily put 
an end to a license.®® 

§ 88. Termination by Revocation 

Particular matters with respect to the termina¬ 
tion of a license by revocation are discussed in the 
sections immediately following. 

Examine Pocket Parts for later cases. 

§ 89. - Right to Revoke in General 

A bare license ordinarily can be revoked at the pleas¬ 
ure of the licensor, regardless of how long the use has 
been permitted; but a license which confers an enforce¬ 
able right, rather than a mere personal privilege, i« not 
so revocable. 

As a general rule a mere license, that is, one 
which is merely a personal privilege not coupled 
with an interest in the land, may be revoked by 
the licensor at any time, at his pleasure.®® This 


49. N.T.—^Niagara Falls Hydraulic 
Power Go. v. Pettibone Cataract 
Paper Co., 183 N.T.S. 373, 112 Misc. 
628, affirmed 186 N.Y.S. 933, 194 
App.Div. '819. 

37 C.J. p 289 note 31. 

50. Mass.—^Amesbury v. Citizens’ 

Electric St. R. Co., 85 N.B. 419, 199 
Mass. 394, 19 L.R.A.,N.S., 866. 

N T.—United Merchants’ Realty & 
Improvement Co. v. American Bill 
Posting Co., 12'8 N.T.S. 666, 71 
Misc. 467. 

51. Mass.—Amesbury v. Citizens' 

Electric St. R. Co., 85 N.B. 419, 
199 Mass. 394, 19 L.R.A.,N.S., 866. 

52. Mass.—^Amesbury v. Citizens’ 

Electric St. R. Co., supra. 

53. N.T.—United Merchants’ Realty 

& Improvement Co. v. American 

Bill Posting Co., 128 N.T.S. 666, 71 
Misc. 457. 

37 C.J. p 290 note 34. 

54. Ill.—City of Chicago v. Chicago 
River & Indiana R. Co., 14 N.B.2d 
286, 294 Ill.App. '677. 

Wis.—Brabazon v. Joannes Bros. Co., 
286 N.W. 21, 2'31 Wis. 426. 

3'7 C.J. p 289 note 24. 

55. Ill.—^Maton Bros. v. Central Il¬ 
linois Public 'Service Co., 191 N.E. 
321, 366 Ill. 684-<Jity of -Chicago v. 
Chicago River & Indiana R. Co., 14 
N.E.2d 286, 294 Ill.App. 6'77. 

Minn.—^Minnesota Valley Gun Club 
V. Northline Corporation, 290 N.W. 
222, 207 Minn. 126. 

Ohio.—Callaghan v. Callaghan, 167 
NJB. 806, 25 Ohio App. 96, 

37 C.J. p 289 note 21. 

56. Ill.—City of Chicago v. Chicago 
River & Indiana R. Co., 14 N.E.2d 
28'5, 294 I11.APP. 677. 

37 C.J. p 289 note 21. 1 

57. B.C.—^Jackson v. Emmons, 19 
App.D.C. 260. 


58. N.J.—^Potter v. Berry, 32 A. 259, 
53 N.J.Eg. 151, 51 Am.S.R. 626, 34 
L.R.A 297. 

59. Ala,—Messer v. City of Birming¬ 
ham, 10 So.2d 760, 243 Ala. 520— 
Holt V. City of Montgomery, 102 
So, 49, 212 Ala. *235—Broodside- 
Pratt Mining Co. v. Booth, 100 'So. 
240, 211 Ala. 268, 33 A.U R 417. 

Cal.—Beckett v. City of Paris Dry 
Goods Co., 96 P.2d 122, 14 Cal.2d 
633—Bryant v. Marstelle, App., 173 
P.2d 846—^Eastman v. Piper, 229 P. 
1002, 68 Cal.App. 664. 

Fla.—Briley v. Winter, 149 So. 602, 
111 Fla. 601. 

Ga—Waters v. Baker, 8 S.B.2d 637, 
190 Ga 186—Smith v. Fischer, 1 
S.B.2d 684, 69 GaApp. 791, fol¬ 
lowed in Smith v. Fischer, 2 S.E. 
2d 156, 69 Ga.App. 791. 

Idaho.— Corpus Juris cited in. Lam- 
mers v. Anderson, 139 P.'2d 482, 
486, 65 Idaho 71. 

Ill.—Baird v. Westberg, 17.3 N.E. 820, 
341 Ill. 616—City of Chicago v. Chi¬ 
cago River & Indiana R. Co., 14 N. 
E.2d 285, 294 Ill.App. 6T7. 

Iowa—Black v. Whitacre, 221 N.W. 
826, 206 Iowa 1084. 

Md.—Mayor and City Council of Bal¬ 
timore V. Brack, 3 A.2d 471, 176 Md. 
616, 120 A.L.B. 543. 

Mass.—Scioscia v. lovieno, 6'3 N.E.2d 
•898, 318 Mass. 601—Baseball Pub. 
Co. V. Bruton, 18 N.E.2d 362, 302 
Mass. 54, 119 A.L.R. 1618. 

Mich.—Marshall v. Heselschwerdt, 8 
N.W.2d 871, '30-4 Mich. 664—Swee¬ 
ney V. Bird, 292 N.W. 606, 293 
Mich. 624. 

Minn.—State v. Riley, 7 N.W.2d 770, 
213 Minn. 448—^Minnesota Valley 
Gun Club V. Northlme Corporation, 
290 N.W. 222, 207 Minn. 126. 

Mont.—Williams t. Neal, 271 P. 4*56, 
&3 Mont. 244. 
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Neb.—Fitzsimmons v. Gilmore, 278 
N.W. 262, 134 Neb. 200. 

N.J.—Forbes v. Forbes, 46 A.2d 62, 
137 N.J.Ea. 620—Klein v. Stam- 
ler, 124 A. 366, 96 N.J.Eq, 37. 

N.T.—Zenith Bathing Pavilion v 
Fair Oaks S. S. Corporation, .207 
N.T.S. 306, 211 App.Div. 492, re¬ 
versed on other grounds 148 N.B. 
632, 240 N.T. 307. 

N.C.—Elizabeth City v. Banks, 64 S 
E. 189, 192, 150 N.C. 407, 22 'L.R. 
A.,N.S., 925. 

Ohio.—St. Michaels Russian Ortho; 
dox Greek Catholic Church v. 
Clark, 174 N.E. 607, 37 Ohio App. 
200 . 

Okl.—Murduck v. City of Blackwell, 
176 P.2d 1002—^Haas v. Brannon, 
225 P. 931, 99 Okl. 94. 

Or.—David v. Brokaw, 266 P. 186, 121 
Or. 691. 

Pa.—South Penn Tel. Co. v. Stock- 
dale, 9 Pa.Dist. & Co. 23—Snyder 
V. Klingler, 8 Pa.Dist. & Co, 450, 7 
Northum.Iieg.J. 362, 18 Mun.D.R. 
39. 

S.D.—^First Church of Christ, 'Scien¬ 
tist V. Revell, 2 N.W.2d 674, 68 S. 
D. 1377. 

Tenn.—Barksdale v. Marcum, 7 Tenn. 
App. 697. 

Wash.—Corpus Juris ^noted in Ahl v. 
McKiel, 6 P.2d 999, 1000, 165 Wash. 
659. 

37 C.J, p 290 note 37, p 279 note 76 
[a] (3), (4)—13 C.J. p 237 note 2 
[ 3 ] ( 1 ). 

“One who accepts a license revoca¬ 
ble at the discretion of the granting 
authority takes it subject to that in¬ 
firmity, and he has no just ground 
of complaint If the power to revoke 
is properly exercised before the term 
of the license has expired.”—Wood¬ 
bury V. Municipal Council of Glou¬ 
cester, 61 N.E.2d 647, 649, 318 Mass. 
3'86. 
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rule generally applies regardless of how long the 
use has been permitted,®® and although the inten¬ 
tion was to confer a continuing right,and even 
though the license was created by a deed or other 
written instrument.®^ The general rule, however, 
IS not without its modifications and exceptions,®® 
and does not apply where the license is coupled with 
or partakes of the character of an easement®^ and 
the rights under it are affirmatively and definitely 
fixed and settled,®® or where it constitutes part of 
a contract between the parties;®® and, in some ju¬ 
risdictions, it does not apply where the license has 
become executed, as discussed infra § 90, or was 
given for a valuable consideration, as discussed in¬ 
fra § 91. 

Grantee or assignee. The right to revoke may be 
exercised by a grantee of the licensor ;®7 and it 
may be exercised against an assignee or grantee 
of the licensee.®® 

Mutual licenses. Where there are mutual licens¬ 
es, the right of each licensor to revoke may be in¬ 
dependent of that of the other.®® 

§ go. - Executed License; Expenditure 

of Money 

a. In general 

b. Rule that license is irrevocable 

c. Rule that license is revocable 

a. In General 

While the conflict of the authorities as to the revb- 
cabllity of an executed license pursuant to which ex¬ 
penditures have been made has been recognized, it has 


been said that the conflict Is more apparent than real, 
and that the determination of revocability in a given 
case depends on the nature of the particular license and 
the surrounding circumstances. 

By the strict rules of the common law, a license, 
even though partly executed, is revocable without 
reference to the situation in which the licensee 
stands.*^® It has been judicially observed, however, 
that there is a conflict in the authorities as to the 
general effect of the execution of a parol license, 
and of expenditures in reliance thereupon, on the 
equitable power of the licensor to revoke,*^! although 
it has also been said that this conflict is more ap¬ 
parent than real72 and that no general rule can be 
made as to the revocability of licenses in such cas¬ 
es,*^® each case depending on the nature of the 
license and other circumstances'^^ and on whether 
a revocation in a given case would amount to a 
fraud on the rights of the licensee."^® 

b. Rule That License Is Irrevocable 

According to some authorities, where the licensee 
acting on the faith of the license has incurred expenses 
and made improvements, the license is considered in the 
nature of an easement and cannot be revoked; but this 
rule has limitations and has been held inapplicable, for 
example, to cases where revocation would not cause loss 
to the licensee or perpetrate a fraud on him. 

In some jurisdictions, where the licensee has act¬ 
ed under the license in good faith, and has incurred 
expense in the execution of it, by making valuable 
improvements or otherwise, it is regarded in equity 
as an executed contract and substantially an ease¬ 
ment, the revocation of which would be a fraud 
on the licensee, and therefore the licensor is es¬ 
topped to revoke it,*^® particularly where the li- 


Fermission to clean draiziag’e ditch 
Willingness of licensor to permit 
county road commissioners to clean 
out drainage ditch across his land 
would not constitute any protection 
to them against revocation.—Sweeney 
V. Bird, 292 N.W. '506, 29.3 Mich. 624. 

eo. FIsl—S eaboard Air Line Ry. Co. 

V. Dorsey, 149 So. 759, 111 Fla. 22. 
3'7 C.J. p 291 note 3'8. 

Fotixteea years 

The maintenance of clothes reels 
over plaintiffs* adjoining land for 
fourteen years did not prevent plain¬ 
tiffs from withdrawing their consent 
to future extension.—Scioscia v. lovi- 
eno, 63 N.E.2d '898, '318 Mass. 601. 

61. N.T.—Crosdale v. Lanigan, 29 N. 
E. 824, 129 N.Y. 604, 26 Am.S.R, 
6'51. 

62. Neb.—^Fitzsimmons v. Gilmore, 
278 N.W. 262, 1'34 Neb. 200. 

37 C.J. p 291 note 40. 

63. Cal.—^Bryant v. Marstelle, App., 
173 P.2d 846. 

Injunction against revocation of U' 
cense see Injunctions § 70. 


64. Ala.—Hausman v. Brown, 77 So 
993, 201 Ala. 331. 

3'7 C.J. p 291 note *42. 

Revocation of license coupled with 
interest see infra § 92. 

65. N.T.-~Cronkhite v. gronkhite, 94 
N.T. 1323. 

66. Conn.—Merriam v. Meriden, 43 
Conn. 173. 

67. Mich.—Sweeney v. Bird, 292 N. 
W. 506, 293 Mich. 624. 

Mont.—^Waddell v. School Dist. No. 
2 of Yellowstone County, 238 P. 
884, 74 Mont. 91. 

37 C.J. p 291 note 48. 

68. Pau—South Penn. Tel. Co. v. 
Stockdale, 9 Pa.Dist. & Co. 23. 

37 C.J. p 291 note 49. 

69. Mich.—Wilkinson v. Hutzel, 106 
N.W. 207, 142 Mich. 674. 

N.H.—Dodge v. McClintock, -47 N.H. 
>383. 

70. Kan.— Corpus Juris quoted In 
Page V. Dydic, 254 P. 316, '317, 123 
Kan. 122. 

37 C.J. p 291 note 60. 

71. —Corpus Juris quoted In 
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Page V. Lydic, 264 P. 316, 317, 123 
Kan. 122. 

37 C.J. p 292 note 61. 

72. Kan.—Corpus Juris quoted ta 
Page V. Lydic, 264 P. 316, 317, 123 
Kan. 122. 

Miss.—Corpus Juris dted in Nelson 
V. Nelson, 8 So.2d 607, 663, 193 
Miss. 136. 

37 C.J. p 292 note 63. 

73. Kan.—Corpus Juris quoted in 
Page V. Lydic, 264 P. 316, 317, 123 
Kan. 122. 

Wyo.—Metcalf v. Hart, 27 P. 900, 3 
Wyo. 613, 31 Am.S.R. 122, rehear¬ 
ing and motion denied 31 P. 407, 3 
Wyo. '613, 31 Am,(S.R. 122. 

74. Kan.—Corpus Juris quoted in 
Page V. Lydic, 264 P. 316, 317. 123 
Kan. 122. 

37 C.J. p 292 note 55. 

75. Kan.—Corpus Juris quoted in 
Page V. Lydic, 26-4 P. 316, 317, 123 
Kan. 122. 

37 C.J. p 292 note 56. 

76. U.S.—Dea Moines Terminal Co. 
V. Des Meines Union Ry. Co.^ D.C. 
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censor joins in the enterprise and accepts the bene¬ 
fits of the licensee's labor and expense and the 
rights of the licensee will continne for as long a 
time as the nature of the license calls forJ^ jt 
has also been held that the license cannot be re¬ 
voked without reimbursing the licensee for his ex¬ 
penditures or otherwise placing him in statu quo.79 

On principle this rule can be supported only on 
the ground that what was called a license was 
something more than a mere license. In many 
cases the license is connected with a grant, and 
then the party who has given it'cannot in general 
revoke it so as to defeat his grant to which it was 
incident. In other cases there is not a mere license, 
but an oral agreement to grant an easement, fol¬ 
lowed by permanent and substantial improvements 


made on faith of the agreement, which equity re¬ 
gards as suflScient part performance to take the 
case out of the statute of frauds, and some cases 
proceed avowedly on these grounds.^® 

Limitations, This doctrine is subject to various 
limitations or qualifications. Thus in some of these 
jurisdictions it has been held that, even though the 
license is executed, it is not irrevocable where the 
licensee has made no expenditure on the faith of 
the license, or would suffer no substantial loss by 
its revocation,and no fraud has been inflicted 
on him;S^ or where the license was for a definite 
period, which has expired or where the license 
contract provides that the licensor may revoke it;8& 
or where the license is not created by express agree¬ 
ment, but is the result of mere passive acquies- 


lowa, 62 F.2d '606, affirmed, 0.0. 
A., 62 F.2d 616, certiorari denied 62 
S.Ct. 311, 2'S.5 U.S. 1637, 76 'L.Ed. 
930. 

Ariz.—^Keystone Copper Min. Co. v. 

Miller, 164 P.2d 603, 63 Ariz. 644. 
Oal,—Bryant v. Marstelle, App., 173 
P.2d 1846. 

Fla.—'Seaboard Air Line Ry. Co. v. 

Dorsey, 149 So. 7'59, 111 Fla. 22. 
Ga.—Waters v. Baker, 8 'S.B.2d 6’37, 
190 Ga. 186—Dickey v. Yarbrough, 
197 S.E. 234, 186 Ga. 120—Bos- 
worth V. Nelson, 162 S.E. 675, 170 
Ga. 279—^Woodruff v. Bowers, 140 
S.E. 844, 165 Ga. 408—<?orpus Juris 
cited in Smith v. Fischer, 1 S.E.2d 
684, 686, 69 Ga.App. 791, followed 
in Smith v. Fischer, 2 S.B.2d 166, 
59 Ga.App. 791. 

Iowa.— Corpus Juxis cited la Sisters 
of Mercy of Cedar Rapids v. Llght- 
ner, 2'74 N.W. 86, 94, 223 Iowa 1049. 
Kan.— Corpus Juris quoted ia Page 

V. Lydic, 264 P. 316, 123 Kan. 122. 
Ky.—Gibbs v. Anderson, 166 S.W.2d 

876, 288 Ky. 488. 

Mo,—Corpus Juris cited la Oliver v. 
Wilhite, 66 S.W..2d 491, 494, 227 
Mo.APiP. 638, transferred, see, 46 S. 

W. 2d 1083, 329 Mo. 624. transferred, 
see. App., 41 S.W.2d i826. 

Neb.—Fitzsimmons v. Gilmore, 278 
N.W. 2’62, 134 Neb. 200. 

N.J.—'Schwarz v. Medford (Lakes Col¬ 
ony Club, 171 A. 496, 116 N.J.Eq. 
465. 

Okl.—^Murduck v. City of Blackwell, 
176 P.2d 1002. 

Or.— Corpus Juris cited la Willson 
V. Watts, Or., 66 P.2d 1172, 1173— 
David V. Brokaw, 256 P. 186, 121 
Or. 691—^McCarthy v. Kiernan, 245 
P. 727, 118 Or. 56. 

Pa.—^Alaska Coals, Inc, v. Petoske, 
Com.Pl., 17* Northumb.Leg.J. 49. 
S.D—^First Church of Christ, Scien¬ 
tist V. Revell, 2 N.W.(ad 674, 68 S. 
D. 877—Gilbert v, Schiiuerle, 207 
N.W. 163, 49 S.D. 870. 
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Vt.—Dutton V. Davis, 166 A. 6'31, 103 
Vt. 460. 

37 C.J. p 292 note 57. 

Erection of private pier 

Purchaser of lake front lots erect¬ 
ing private pier pursuant to license 
from vendor extending into lake ac¬ 
quired easement, and attempted revo¬ 
cation of license would be regarded 
as fraud on purchaser.—'Schwarz v. 
Medford Lakes Colony C?lub, 171 A. 
496, 116 N.J.Eq. 465. 

IxLstallatioa of pipes 
Where original parol license was 
granted to install water and sewer 
pipes in and across grounds, and 
open entry was made on premises, in 
accordance with terms of license and 
with actual knowledge of officers of 
licensor, to install pipes at sole cost 
of licensee, and many years’ continu¬ 
ance in undisturbed use under claim 
of right followed, license could not 
be revoked.—Fitzsimmons v. Gilmore, 
278 N.W. 262, 134 Neb. 200. 

Purchase of laud 

Whether a parol license for open¬ 
ing and using a ditch on licensor’s 
land to drain a pond on land occupied 
by licensee as a tenant is only per¬ 
sonal to licensee or is appurtenant to 
the land, if licensee subsequently 
purchases land, license remains ir¬ 
revocable for his benefit.—^Dickey v. 
Yarbrough, 197 S.E. 234, 186 Ga. 120. 

77. Tex.—Markley v. Christen, Civ. 
App., 226 'S.W. 150. 

78. Cal.—Stoner v. Zucker, 83 P. '808, 
148 Cal. 516, '113 Am.S.R. '301, 7 
Ann‘.Cas. 704—^Bryant v. Marstelle, 
App., 173 P.2d 846. 

Ky.—Burgess v. Swetnam, 77 S.W.2d 
385, 257 Ky. 64. 

Purchaser from licensee who has 
notice that an oral license aftecting 
realty will be revoked does not oc¬ 
cupy as favorable a position as the 
original licensee who expended mon¬ 
ey, relying on the license.—^E. K. 
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Bonds Sc Co. v. Ford, 195 S.W. 124, 
176 Ky. 827. 

79. Pa—Pierce v. Cleland, 19 A 362, 
133 Pa. 189, 7 L.R.A. 762. 

37 C.J. p 294 note 'frS. 

80. Ariz.—Davis v. Tway, 147 P- 
7i50, 16 Ariz. 666, L.R.A.1915B 604. 

37 C.J. p 293 note 60. 

81. S.D.—First Church of Christ, 
Scientist v. Revell, 2 N.W.2d 674, 
68 S.D. 377. 

37 C.J. p 293 note 61. 

82. Idaho.—^Howes v. Barmon, '81 P. 
48, 11 Idaho 64, 114 Am.S.R. 266, 63' 
L.R.A. 668. 

37 C.J. p 293 note 62. 

Nature and value of improvements 
The expenditures made by the li¬ 
censee in reliance on the license must 
be in permanent improvements of 
material value.—McCarthy v. Kier¬ 
nan, 245 P. 727, 118 Or. 65. 

88. Or.—^David v. Brokaw, 266 P. 
186, 121 Or. 691—^McCarthy v. Kier¬ 
nan. 246 P. 727, 118 Or. 65. 

37 C.J. p 293 note 63. 

Pailure to furnish guarantee 
Where licensees planted crop un¬ 
der a license to occupy granted by 
landowners pending negotiations to 
lease land, owners were not estopped 
to revoke license by reason of li¬ 
censees’ expenditure of money and 
performance of labor, where basis of 
owners’ gn:*ant of license was licen¬ 
sees’ representation that rental guar¬ 
antee would be furaished, and this 
was not done.—^Pacific Coast Joint 
Stock Land Bank of San Francisco v. 
Jones, 92 P.2d 390, 14 Cal.2d 8, 123 
A.L.R. 696. 

84. Cal.—^Bryant v. Marstelle, App., 
17i3 P.2d 846. 

Pa.—Bishop V. Buckley, 33 Pa.Super. 
123. 

85. Iowa.—^Thompson v. Nomjanden, 
112 N.W. 188, 134 Iowa 720. 

3*7 CJ, p 293 note 6i5. 
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cence.^® Some authorities also hold that a parol 
executed license is irrevocable only where some 
consideration has been paid by the licensee or some 
benefit has accrued to the licensor. 

IfYevocdhility as cgaifist purchcuscf fTOifi liceYiso-7. 
A license which, because of its being executed, is 
irrevocable against the licensor, is also irrevocable 
as against a purchaser from him with notice^^ un¬ 
less the licensee is by his own acts estopped to 
assert such irrevocability.^® 

c. Rule That License Is Revocable 

In some jurisdictions a license ordinarily does not 
become irrevocable by the fact that It has been executed 
and expenditures made In reliance thereon; but even In 
these jurisdictions the licensee may be protected against 
revocation where there are elements of fraud or estoppel, 
and may be entitled to be placed In statu quo. 

In some jurisdictions neither the execution of the 
license nor the making of expenditures in reliance 
thereon affects the right of the licensor, at least 
in cases involving merely a parol or implied license, 
to revoke the license as far as it is unexecuted, at 
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his pleasure,®® at any time before a prescriptive 
right has been acquired,p/ovided the licensee has 
reasonable notice and opportunity to remove his 
fixtures and improvements.®® To hold otherwise, it 
is said, would be to override the statute of frauds 
and convert an executed license into an estate in 
land, which is going to a greater length than eq¬ 
uity ever went under the doctrine of part per¬ 
formance;®® nor does revocation in such a case 
involve any matter of estoppel in pais against the 
licensor®^ or render him liable to an action for 
damages.®® This rule has been held to apply even 
though the licensor sulfers no injury from the ex¬ 
istence of the license and the licensee will suffer 
heavy loss by its revocation.®® 

Limitations of rule. The rule permitting revo¬ 
cation of a license notwithstanding performance 
thereunder is not without its limitations,®'^ Thus, 
even in jurisdictions generally adhering to such 
rule, the licensor may be restrained in equity from 
revoking the license on the grounds of fraud and 
equitable estoppel,®® or where the entry was made 


licenses 


&e. Or.—^Ewing v. Rhea, *62 P. 790, 
37 Or. 68‘3, 82 Am.S.R. 783, *52 L.R, 
A. 140. 

37 C.J. a> 293 note 66, 

S7- Idaho.—^McReynolds v. Harriir- 
feld, HO P. 1096, 26 Idaho 26. 

87 O.J. p 294 note 67. 

Revocability of license where valu¬ 
able consideration given generally 
see infra S 91* 

as. Pla.—Albrecht v. Brake Lumber 
Co., 6^ So. 98, 67 Fla. '310. 

37 C.J. p 294 note 69. 

track 

Where landowner orally agreed 
that lumber company and railroad 
might construct spur track over own- | 
er*s land, and the track was con¬ 
structed in accordance with the 
agreement, and several years after 
track was constructed and put in op¬ 
eration the owner sold the land, the 
purchaser was not entitled to inter¬ 
fere with use of the land for the 
spur track, the license being irrevo¬ 
cable and constituting an easement 
running with the land.—Waters v. 
Baker, 8 S.E.2d 637, 190 Ga. 186. 

yfiria tfaig telephoue linies 

Purchaser of land on which tele¬ 
phone line had been built under a pa¬ 
rol license from vendor took the 
property burdened only with the 
wires strung on land at time of the 
purchase, and not with the additional 
burden of additional wires, regard¬ 
less of what might have been In the 
contemplation of the parties at the 
time the license was originally given. 
1 —^Lashley Telephone Co. v, Dxtrbln, 
228 S.W. i2i3. 190 Ky. TfX 


89, Vt.—Wheaton v. Cutler, 79 A. 
1091, 84 Vt. 476. 

37 C.J. p 294 note 70. 

90. Conn.—^Bland v. Bregman, 192 A. 
703, 123 Conn. 61. 

Ill.—Lang^ V. Dupuis, 46 N.B.2d 21, 
•382 Ill. iOl—^Boland v. Walters, 178 
N.E. '359, 346 Ill. 184—Baird v. 
Westberg, 173 N.E. 820, '341 Ill. 616 
—^Tucker v. Carter Oil C!o., 43 N.E. 
2d 99, 315 IlLApp. 264. ” 

Md.—^Mayor and City Council of Bal¬ 
timore V. Brack, 3 A 2d 471, 175 Md. 
<615, 120 A.L.R. 643—Brehm v. 

Richards, 136 A. 618, 152 Md. 126. 
Miss.— Corpus Juris cited lu Nelson 

V. Nelson, 3 So.2d 607, 508, 19'3 1 
Miss. 136. 

Mont.-—Rentfro v. Dettwiler, 26 P.2d 
99i2, 95 Mont. 391. 

37 C.J- p 294 note 71. 

A license which is expressly rev¬ 
ocable does not become irrevocable 
by the expenditure of money by the 
licensee in reliance on such license.— 
Isthmian Airways v. U. 'S., 94 Ct.Cl. 
598. 

Parol license for common, driveway 
is revocable notwithstanding one of 
the adjoining property owners has 
made improvements or modified his 
dwelling because of the license agree¬ 
ment.—^Boland v. Walters, 17'8 N.E. 
3159, 346 Ill. 184—^Baird v. Westberg, 
173 N.E. 820. 341 Ill. 616. 

91. Mich.—Carley v. Gitchell, 62 N. 

W. 1003, 10*5 Mich. 38, Am.S.R. 
428. 

Mont.—Archer v. Chicago, M. & St. 
P. Ry. Co., 108 P. 571, 41 Mont, 56. 
137 Am.S.R. 692. 

Adverse possession by licensee gen¬ 
erally see Adverse Possession { 80. 
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92. Mich.—Bell v. Reid, 166 N.W. 
789, 199 Mich. 35. 

37 C.J. p 295 note 78. 

Notice of revocation generally see in¬ 
fra § 94. 

93. Mont.—Lewis v. Patton, lliS S. 
W. 745, 42 Mont. 528. 

•3'7 C.J. p 296 note 74. 

94. Ala.—^Messer v. City of Birming¬ 
ham, 10 So.2d 760, 24’3 Ala 620. 

Md.—Brehm v. Richards, 136 A. 618, 
152 Md. 126. 

37 C.J. p 295 note 75. 

95. N.H.—Houston v. Laffee, 46 N.H 
506. 

N.T.—Wiseman v. Lucksinger, 84 N 
Y. 31, 38 Am.R. 479. 

96. Mass.—^Hodgkins v. Farrington, 
22 N.E. 73, 160 Mass. 19, 16 AmS. 
R. 168, 5 L.R.A. 209. 

97. Tapping water on licensee’s own 
land 

The rule that a parol license, to be 
exercised upon another's land, Is rev¬ 
ocable at any time, irrespective of 
performance under the license, would 
not apply to the granting, for a con¬ 
sideration, of the use of water in a 
ditch by tapping it on the licensee’s 
own land.—M^thow Cattle Co. v. Wil¬ 
liams, 117 P. 239, '64 Wash. 457. 

98. Ill.—^Ebert V. Armstrong, 64 N. 
E.2d 212, 1312 Ill.App. 332. 

37 C.J. p 296 note 81. 

Oiroumstances held not to create es¬ 
toppel 

Pact that landowner, who had oral 
license to use driveway constructed 
on lot line, landscaped and improved 
her lot so that extensive alterations 
would be necessary if license were 
revoked, did not estop adjoining land- 
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under an agreement for a conveyance,or the 
license is subsidiary to a valid grant.1 It has been 
held that, where the license is a written one, it is 
irrevocable after it has been acted on, where such 
revocation would cause the licensee loss.2 It has 
also been held that equity will not allow the licensor 
to revoke the license without making compensation 
to the licensee, or putting him in statu quo;3 but 
as to this there are also decisions to the contrary.^ 
Some authorities make the distinction that the li¬ 
cense is irrevocable in the sense only that acts al¬ 
ready done under the license cannot be rendered 
unlawful by such revocation, so as to hold the li¬ 
censee liable therefor,® but that it may be revoked 
as to the future enjoyment thereof.® 

ft 91. -Where Valuable Consideration 

Paid 

Some authorities hold that the giving of a valuable 
consideration for a license ordinarily renders It Irrevoca¬ 
ble; but others hold that consideration does not render 
irrevocable a license which would otherwise be revocable. 

In some jurisdictions the fact that a valuable 
consideration is given for a license is sufficient to 
render it irrevocable*^ except for a good cause.® 
In other jurisdictions, however, where the license 
is of a revocable nature, the mere fact that it was 


given for a valuable consideration does not render 
it irrevocable,® although the payment of a consid¬ 
eration is often an important element to be con¬ 
sidered, and in connection with other elements may 
render the license irrevocable.^® 

§ 92. - License Coupled with Interest 

A license coupled with an Interest, such as that 
which a purchaser of personalty has to go on land to re¬ 
move his property, Is generally Irrevocable as long as 
the Interest continues. 

Where a license to use property for specific pur¬ 
poses is not specially restricted, and is coupled with 
a grant or interest necessary to the possession and 
enjoyment of the rights acquired, the license is ir¬ 
revocable as long as the interest continues.^i ^ On 
this principle, where one places his property on 
the premises of another by virtue of a contract or 
by the landowner’s permission, the implied license 
to enter and remove it is irrevocable.^® 

Sale of property upon land. Where there has 
been a sale of personal property upon the land of 
the seller, the purchaser’s license to enter upon the 
land for the purpose of removing it cannot be re¬ 
voked unless the licensee fails to act within a rea¬ 
sonable time.i® Under an oral sale of trees or 
growing crops the implied license to enter, cut, 


owner to revoke license, in absence 
of any fraud practiced on first land- 
owner.—Langr V, DupuiSf -46 N.E.2d 
21, 382 Ill. 101. 

99. Ill.—Streator Independent Tel. 
Co. V. Interstate Independent Tel. & 
Telegrraph Co., 142 IlLApp. 183. 

Mont.—^Lewis v. Patton, 113 P. 745, 
42 Mont. 528. 

1. Minn.—Minneapolis Mill Co. v. 
Minneapolis & St. L. Ry. Co., 53 N. 
W. 689, 51 Minn. '304. 

2. Wis.—^Walterman v. Norwalk, 130 
N.W. 479, 14*5 Wis. 663, Ann.Cas. 
1912A 1176. 

3. Md.—Brehm v. Richards, 136 A. 
618, 152 Md. 126. 

Wis.—Diver v. Diver, 29'5 N.W. 18, 
2*36 Wis. 274. 

37 C.J. p 295 note 84, 

Compensation, from original llcenaorl 
only 

The licensee can claim compensa¬ 
tion for expenditures on the faith of 
the license as against the original li¬ 
censor only.—^Mayor and City Council 
of Baltimore v. Brack, 9 A.2d 471, 17'5 
Md. 616, 120 A.L.R. 643. 

4. Miss.—Belzoni Oil Co. v. Yazoo & 
M. V. R, Co., 47 So. 468, 94 Miss. 68. 

37 C.J. p 296 note 85. 

5. Mass.—Cheever t. Pearson. 16 
Pick. 266, 273. 

37 C.J. p 295 note 79. 

License as justification for acts be¬ 
fore revocation see supra i 84 b. 


[ a Ohio.—Rodefer v. Pittsburg, O. V. 
& C. R. Co., 74 N.R 183, 72 Ohio St. 
272, 70 L.R.A. «44. 

'37 C.J. p 295 note 80. 

7. Ind.—^Harlan v. Dogansport Nat¬ 
ural Gas Oo„ 32 N.E. 9'30, 13'3 Ind. 
323. 

37 C,J. P 296 note 86. 

8. Iowa.—^Robbins v. Archer, 12*6 N. 
W. 936, 147 Iowa 74i3. 

9. Ill.—^Lang v. Dupuis, 46 N.B.2d 
21, 382 Ill. lOl—Boland v. Walters, 
178 N.E. 859, 346 Ill. 1«4—Baird v. 
Westberg, 173 N.E. 820, 341 Ill. 
616—Tucker v. Carter Oil Co., 43 
N.B.2d 99, '315 Ill.App. 264. 

Mich.—Sweeney v. Bird, 292 N.W. 

'506, 293 Mich. 624. 

Minn.—Minnesota Valley Gun Club v. 
Northline Corporation, 290 N.W. 
222, 207 Minn. 126. 

87 C.J. p 296 note 89. 

10. Cal.—Ricioli v. Lynch, 223 P. 88, 
6i6 CaLApp, 63. 

37 C.J. p 296 note 90. 

Expenditure of money as rendering 
license irrevocable see supra § 90. 

11. Ala—^Holt V. City of Montgom¬ 
ery, 102 So. 49, 212 Ala 235. 

Okl.—^Haas v. Brannon, 22*5 P. 931, 99 
Okl. 94. 

'37 C.J. j) 296 note 92. 

“A license coupled with an interest 
and supported by a valuable consid¬ 
eration is irrevocable.”—^Lewis v. 
Kaplan. Mo.App.. 5 S.W.2d 699, 701. 
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Conveyance of real estate 
License coupled with interest Is not 
revocable by conveyance of real es¬ 
tate to which it relates. 

Okl.—Durell v. Freese, 3 P.2d 175, 
161 Okl. 150. 

Wyo.—^Metcalf v. Hart, 27 P. 900, 3 
Wyo. '518, 31 Am.S.R. 122, rehearing 
and motion denied 31 P. 407, 3 Wyo 
613, '31 Am.S.R. 122. 

Privilege of hiilldiiig or occxtpylng 
A tenant's ^.greement granting a 
person who oiihtracted to purchase 
the premises from the lessor the 
privilege of building on, or occupying 
part of, the land was held supported 
by a valuable consideration and to 
constitute a grant of an interest in 
property, or at least a license coupled 
with €Ln Interest, and irrevocable.— 
Lewis V. Kaplan, Mo.Aapp., 6 Q.W.2d 
699. 

*^7oupled with an Inteoceoti” as ap¬ 
plied to a license, means that, where 
a person obtains a license to do a 
thing he also acquires a right to do 
it.—2 Bouvler Inst p 668—16 C.J. p 
6*76 note 32. 

12. N.H.—sterling v. Warden, €1 N. 
H. 2fl7, 1'2 Am.R. 80. 

37 C.J. p 296 note 93. 

13, Ind.—^Rogers v. Cox, 96 Ind. 167, 
49 Am.R. 152. 

37 C.J. p 297 note 9*6. 

Time of performing acts under li¬ 
cense generally see supra 9 84 b. 
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gather, and remove them is revocable as long as 
the trees or crops remain growing but after they 
are severed from the land the license becomes one 
coupled with an interest and is irrevocable during 
the reasonable time allowed to the purchaser for 
the purpose of removal.^® jf some of the timber 
or crops are growing and others severed, the li¬ 
cense may be revoked pro tanto.^6 

§ 93. - Mode of Revocation 

Revocation of a license may be express or Implied, 
and generally results from a sale or other disposition of 
the land whereby rights are granted which are incon¬ 
sistent with the privilege conferred by the license. 

A revocable license may be revoked by the li¬ 
censor by the use of express words to that effect 
or it may be implied from any acts on his part 
which evince an intention to revoke,^ ^ as by com¬ 
mencing an action against the licensee, inconsist¬ 
ent with the continuance of the license,such as 
an action of trespass.^® 

The revocation should be made in such a manner 
as not to cause unnecessary injury to the licensee.^i 

Sale or other disposition of land. A license may 
be revoked by a sale and conveyance or other dis¬ 


position ,22 such as a lease*2 or mortgage24 of the 
land or of some interest therein by the licensor to 
a third person, at least where the licensee's priv¬ 
ilege has not been reserved and continued enjoy¬ 
ment of the license would be inconsistent with the 
rights of the grantee or transferee. This rule is 
particularly applicable where the license is in writ¬ 
ing and expressly provides that it shall cease on 
a sale or a disposition of the land;25 and, where 
there is such a provision, any conveyance ends the 
license, even though the grantee reconveys at once 
to the wife of the licensor.26 However, in order 
to effect a revocation under such a provision, the 
conveyance must be an unqualified one; a mere 
colorable conveyance will not operate as a revo¬ 
cation. 2 6 

A permissive license to use land may be contin¬ 
ued by implication, notwithstanding a change of 
ownership, where the new owner makes no objec¬ 
tions to the use.28 

Obstructing use of land or appropriating to in¬ 
consistent use, A license may be revoked by the 
licensor obstructing the use of the land by the li¬ 
censee,2^ as by chaining or locking a gate through 
which the licensee was licensed to pass;20 or it 


14. R.L—Fish v. Capwell, 29 A. 840, 
18 R.L 667, 49 Am.S.R. i807, 25 L. 
R.A. 159. 

37 O.X p 297 note 98. 

15. Iowa.—Garner v. Mahoney, 88 N. 
W. '828, 115 Iowa i356. 

37 O.J. p 297 note 1. 

16. Me.—^Emerson v. Shores, 49 A. 
10'51, 96 Me. 237, 86 Am.S.R. 404. 

3*7 C.J. p 297 note 2. 

17. Cal.—^Alameda County v. Ross, 
89 P.2d 460, 32 Cal.App.2d 135. 

37 C.J. p 297 note 5. 

Notice of revocation see infra f 94. 
Notice held; sndSLcient 

A letter seeking remuneration from 
the licensee was ‘held sufficient no¬ 
tice that the licensee could no longer 
occupy the land under the original li¬ 
cense.—^Nelson v. American Tele¬ 
phone & Telegraph Co., 170 N.B. 416, 
270 Mass, 471. 

18- U.'S.—Geophysical Exploration 

Co. V. Klodginski, C.C.A.Tex., 61 P. 
2d 849, certiorari denied '53 S.Ct 
400, i288 U.'S. 60S, 77 iL.Ed. 98*3. 
Cal.—^Pacific Coast Joint Stock Jjand 
Bank of San Francisco v. Jones, 
92 P.2d 390, 14 Cal.2d 8, 123 AJ:..R. 
695—Alameda County v. Ross, i89 
P.2d 460, 32 Cal.App.2d 13'5. 

Wis.—Brabazon v. Joannes Bros. Co., 
286 N.W. 21, 231 Wis. 426. 

37 O.J. p 297 note 6. 
riling of map 

License for bathing beach and 
yacht anchorage for use of residents 
of development project was held re¬ 


voked by filing of map bearing word 
“reserved” in place of “bathing beach 
and yacht anchorage.”—^Pieder v. 
Terstiege, 56 N.T.S.2d 837. 

19. S.C.—Wilson v. Burress, 101 S.B. 
'820, 113 S.C. 474. 

37 C.J. p 297 note 7. 

20. Tenn.—^Memphis v. Wait, 52 S. 
W. 161, 102 Tenn. 274. 

Wis.—Lockliart v. Geir, 11 N.W. 245, 
64 Wis. 133. 

21. N.H.—Houston v. LafCee, 46 N.H. 
605. 

22. U.S.—^Fletcher v. Delaware, L. & 
W. R. Co., C.C.A.N.Y., 79 P.2d '3 06. 

Ill.—^Maton Bros. v. Central Illinois 
Public Service Qo., 191 N.E. 321, 
356 Ill. 584. 

Mass.—Scioscia v. lovieno, 63 N.E. 2d 
1898, 1318 Mass. '601. 

Mich.—Beechler v. Byerly, 4 N.W.2d 
47'5, 302 Mich. 79—^Burkhart v. Zim¬ 
merman, 214 N.W. 406, 239 Mich. 
491. 

Mont.—^Herrin v. Sieben, 127 P. 323, 
46 Mont. 226. 

N.J.—Klein v. Stamler, 124 A, 366, 96 
N.J.Eq. 37. 

N.T.— Corpus Juris cited in, Halpem 
v. Silver, 65 N.Y.5.2d 336, 343, 187 
Misc. 1026—^Pieder v. Terstiege, 56 
N.Y.S.2d 837. 

R.I.—Rhode Island Marine Transp. 
Co. V. Interstate Nav. Co., 161 A. 
108, *52 R,I. 322. 

37 C.J. p 298 note 10. 

Testamentary dispositloii 
Permission to use stairway was 
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held revoked when building passed by 
will to former owner's sons.—Sallan 
Jewelry Co. v. Bird, 215 N.W. 349, 
240 Mich. 346. 

23. Ill.—^Kamphouse v* GafCner, 73 
Ill. 4S3. 

37 C.J. p 298 note 11. ‘ 

24. 'Cal.—Shaw v. Caldwell, 115 P 
941, 16 Cal,App. 1. 

25. Conn.—^Francis Gowdy Distilling 
Co. V. Grant, 32 A, 936, 65 Conn. 
473. 

20. Conn.—Francis Gowdy Distilling 
Co. V. Grant, supra. 

37 C.J. p 298 note 14. 

27. Mass.—Barry v. Worcester, 10 
N.E. 186, 14'3 Mass. 476. 

37 C.J. p 298 note 15. 

Control of corporate grantee by li¬ 
censor 

A license providing for its termina¬ 
tion on a sale of the land was held 
not terminated by a conveyance of 
the property by the licensor to a cor¬ 
poration in which the licensor owned 
all of the stock except two shares.— 
McCarthy v. Kiernan, 245 P. 727, 118 
Or. 55. 

28. Mo.—^Bracht r. Johnson, 173 S 
W. 692. 187 Mo.App. 220. 

29. Mont—Prentice v. McKay, 98 P. 
1081, 38 Mont. 114. 

37 C.J. p 298 note 17. 

30. Conn.—Nichols v. Peck, 39 A. 
303, 70 Conn. 439, 66 Am.'S.R 122, 
40 L.R,A. 81. 

37 <aj. p 298 note 18. 
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may be revoked by appropriating the land to any 
use inconsistent with the enjo3'ment of the license, 
as by building in such a way as to interfere with 
the exercise of the rights under the license.^^ 

^ 94 ^ - Notice before Revocation 

Notice of revocation of a license ordinarily is unnec¬ 
essary unless the license agreement provides therefor or 
the licensee has improvements or movable property on 
the premises. 

Notice of an intention to revoke the license or¬ 
dinarily is not necessary.33 On the othef hand, such 
notice is necessary where the license agreement ex¬ 
pressly provides therefor^^ or where the licensee 
has improvements or other movable property on 
the premises, in which case he should be given rea¬ 
sonable notice of the revocation and an opportunity 
to remove such improvements or property ;36 2ind 
if such notice and opportunity are not given the 
licensor has been held to be answerable in damag- 
es.3® 

95 . - Operation and Effect of Revoca¬ 

tion 

After revocation a license affords no Justification for 
the consequences of future acts, although it does not 
render previous acts unlawful. The licensee is entitled 
to a reasonable time after revocation in which to remove 
his property. 

A revocation, if rightfully and properly made, 
withdraws the license so that it affords no protec¬ 
tion against or justification for the consequences 


§ 96 

of future acts;37 and even though the revocation 
of a license may constitute a breach of contract, and 
give rise to an action for damages, it may nonethe¬ 
less be effective to deprive the licensee of all justi¬ 
fication for entering or remaining upon the land.38 
A revocation is not retroactive, however, so as to 
make unlawful acts already done under the li¬ 
cense on the contrary, the license, which has 
been revoked, may be pleaded in justification of 
acts committed before its revocation.4<> After revo¬ 
cation and a reasonable time for removal of prop¬ 
erty, the licensor has a right to enter and resume 
possession of the property, of which the licensee 
had possession under the license.^i 
Removal of property, A licensee, after revoca¬ 
tion of the license, is entitled to remove improve¬ 
ments and other movable property belonging to him 
on the land,42 within a reasonable time after the 
revocation,43 and for that reason is entitled, to rea¬ 
sonable notice of the licensor’s intention to revoke 
the license, as discussed supra § 94. If the licensee 
neglects or refuses to remove his improvements or 
property on the termination of the license or with¬ 
in a reasonable time thereafter, the licensor may 
remove them,44 and the licensee may not enter after 
such time to make a removal.45 

§ 96. Remedies 

a. Of licensor 

b. Of licensee 


31. Mont.—^Archer v. Chicago, M. & 
St. P. R, Co., 108 P. 671, 41 Mont, 
66, 137 Am.'S.R. 692. 

37 C.J. p 298 note 19. 

Anthoxity to carry on oil exploration 
Owner's grant of authority to car¬ 
ry on oil exploration work was held 
not revocation of license to tenants 
to go upon any ipart of prenalses.— 
•Geophysical Exploration Co. v. Klod- 
ginski, C.C.A.Tex., 61 F.2d 849, cer¬ 
tiorari denied 68 S.Ct. <400, 288 U.S. 
608, 77 L.Bd. 983. 

32. Mo.—Wheeler v. St Joseph 
Stock-Yards & Terminal Co., 66 Mo. 
App. 260. 

K.H.—Quimby v. Straw, 51 A. 656, 71 
N.H. 160. 

33. Conn.—Francis Gowdy Distilling 
Co. V. Grant, 32 A. 936, 65 Conn. 
473. 

37 C.J. p 299 note 21. 

34. N.J.—Hedden v. Bierman-Ever- 
ett Fdy. Co., 106 A. 812, 90 N.J.Eq. 
227. 

37 C.J. p 299 note 22, 

35. Ala.—Messer v. City of Birming¬ 
ham, 10 So.2d 760, 243 Ala. 520. 

Minn.—State v. Riley, 7 N.W.2d 770, 
213 Minn. 44*8. 

37 C.J. p 299 note 2*. 


Reasonable time to remove property 
before revocation generally see in¬ 
fra § 9*5. 

Removal of improvements generally 
see Improvements § 4. 

36. N’.Y.—Putnam v. State, 30 N.E. 
74'3, 132 N.Y. 344, 

Damages In condemxLatlon. proceeding 
Licensee was held entitled to dam¬ 
ages for value of building in condem¬ 
nation proceeding where no notice 
requiring removal had been given 
him prior to vesting of title.—^In re 
East River Drive, Borough of Man¬ 
hattan, City of ISTew York, 289 N.Y.S. 
4'33, 159 Misc. 741. 

37. R.I.—Rhode Island Marine 
Transp. Co. v. Interstate Nav. Co., 
161 A. 108, 52 BkI. 322. 

3*7 C.J. p 299 note 25. 

38. Mass.—Baseball Pub. Co. v. Bru¬ 
ton, li8 N.E.2d -362, 302 Mass. 6*4, 
IID A.L.R. 1518. 

Remedies against licensor after rev¬ 
ocation see infra 5 96. 

39. Mass.—Hodgkins v. Farrington, 
22 N.E. '73, 150 Mass. 19, 15 Am.S.R. 
168, 5 L.R.A. 209. 

37 O.J. p 299 note 2'6. * 

40. Wis.—Lockhart v. Geir, 11 N.W. 
24-5, 64 Wis. 133. 

37 C.J. p 299 note 27. 
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License as protection or Justification 
generally see supra 5 84 b. 

41. Me.—Rangeley v. Snowman, 99 
A. 41, 115 Me. 412. 

Mich.—Druse v. Wheeler, 22 Mich. 

439. 

42. U.S.—U. -S. V. Pilot Oil Co., D.C. 
Wyo., i54 F.'Supp. 632. 

N.J.—'Forbes v. Forbes, 46 A.2d 62, 
137 N.J.Eq. 520. 

37 C.J. p 299 note <29. 

Removal of improvements generally 
see Improvements 9 4. 

43. Mass,—^Baseball Pub. Co. v. Bru¬ 
ton, 18 lsr.E.2d 362, 302"Mass. 54, 
119 AjL.R. 1518. 

Minn.-—State v. Riley, 7 N.W.2d 770, 
213 Minn. 448, 

Utah,— Corpus Juris cited In Hay- 
craft V. Adams, 24 P.2d 1110, 1116, 
82 Utah i3'4'7. 

■37 C.J. p 299 note 29. 

44. Ky.—E, K. Bonds & Co. v. Ford, 
195 S.W. 124, 176 Ky. 827. 

Mass.—^Hodgkins v. Farrington, 22 N. 
E. 73, 160 Mass. 19, 15 Am.S.R. 168, 
5 L.R.A. 209. 

45. Mich.—Druse t# Wheeler, 22 
Mich. 439. 
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a. Of Licensor 

The remedies of a licensor In a given case depend on 
the circumstances, the equities, and the end sought. 

The remedies open to the owner of land when a 
license for encroachment or the like has been re¬ 
voked are largely dependent on the circumstances, 
the equities between the parties, and the end sought 
to be attained.*^® 

Assumpsit has been held to be a proper remedy 
for a licensor suing a licensee for storage because 
of the failure of the licensee to remove property 
from the premises.'*'^ 

The procedure in actions by a licensor against a 
licensee is governed by the usual rules prevailing 
in other civil actions.**^ 

h. Of Licensee 

A licensee may sue for wrongful Interference with 
his rights under the license, but has no action against 
the licensor for damages ensuing from a rightful revoca* 
tion. 

A licensee may maintain an action for damages 
for injuries caused by the licensor wrongfully in¬ 
terfering with or restraining his rights under the 
license but, where a bare license has been grant¬ 
ed to pass over the land of another, no damages for 
the obstruction of such way can be recovered 
against the owner of the land,50 nor can the li¬ 
censee maintain an action against the licensor for 
the infringement of his rights by a trespasser.^! 


Where a license is rightfully revoked, the li¬ 
censor is not liable for damages sustained by the 
licensee because of the revocation .^2 Qn the other 
hand, if the licensor’s act in revoking the license 
is in violation of the license agreement, the li¬ 
censee may maintain an action for damages against 
him for the breach of contract but if the license 
was not coupled with an interest the licensee can¬ 
not recover in tort.^^ A licensee has been held 
entitled to recover amounts paid by him in ad¬ 
vance for the license where the consideration for 
the license completely failed because of regulations 
rendering unlawful the exercise of the privilege 
granted.®® 

Against third persons. It has been held that one 
having a mere license may maintain an action for 
an invasion of his rights by a stranger.®® It has 
also been held, however, that the grant of a bare 
license does not create such an interest or estate 
in the licensee as will enable him to maintain an 
action in his own name against one who disturbs his 
enjoyment of the license by maintaining a nuisance 
affecting the premises.®^ 

Pleadings; evidence. Actions by persons assert¬ 
ing the rights of a licensee are governed by the 
usual rules prevailing in other civil actions as to 
pleadings,®® admissibility of evidence,®® and the 
weight and sufficiency thereof.®® 


46. Conn.—^Blajicl v. Erevan, 195 
A. 703, 123 Conn. 61. 

47. Me.—^Bowley v. Fuller, 115 A. 
466, 121 Me. 22, 24 A.L.R. 964. 

48. Pleading' lield suffleient 

N.T.—^Messinger v. Great Hudson 
Pur € 0 ., 69 N.T.S.2d 46, 270 App. 
Div. 168, appeal denied 69 H.Y.S.2d 
409, 270 App.Div. 763. 

49. N.Y.—Sharf v. Mishken I>rug 

Corporation, 249 N.T.®. 23, 140 

Misc. 71. 

87 C.J. p 300 note 36. 

50. Cal.—Quinn v. Anderson, 11 P. 
746, 70 Cal. 464, 

37 C.J. p 300 note 38. 

51. Mo.—^Hulest v. Marx, 67 Mo.App. 
418. 

Or.—^Boring Lumber Co. v. Roote, 90 
P. 4>87, 49 Or. 669. 

52. Ky.—Elswicfc v. Ramey, 163 S. 
W. 761, 167 Ky. 639, 

53. Mass.—^Baseball Pub. Co. v. Bru¬ 
ton, 18 N.E.2d ‘362, 302 Mass. 64, 
119 A.L.R. 1618. 

37 C.J. p '300 note 42. 

54. N.J.—Goldman v. Beach Front 
Realty Co., 83 A. 777, 83 NJ'.Law 
97. 


55. U.S.—Taylor v. R, C. Maxwell 
Co., C.C.A.Mass., 31 P.2d 711. 

56. Wis.—^Keystone Lumber Co. v. 
Kolman, 69 N.W. 165, 94 Wis. 465, 
59 Am.R.S. 906, 34 L.R.A. 821. 

37 C.J. p 300 note 34. 

Protection of licensee’s property 
A licensee is entitled, as against a 
! third person, to protection of his 
property lawfully on the premises, 
by action or suit, as the circumstanc¬ 
es may require.—^Moundsville Water 
Co. V. Moundsville Sand Co., 19 S.E. 
2d 217, 124 W.Va. 118. 

57. N.H.—^Elliott V. Mason, 81 A. 
701, 76 N.H. 229, 37 L.R.A,N.S., 
3'57. 

37 C.J. p 300 note 33. 

sa Traversing fact of license 
If the licensor desires to traverse 
the fact of the license or show that 
it has been revoked, he must plead 
accordingly.—^Despeaux v. Belano, 63 
A. 10, 71 N.J.Law 289. 

Allegations held snAoient 
N.J,—Despeaux v. Delano, supra. 

'37 C.J. p 300 note 36 [b]. 

Allegations (eld insufficient 
(1) To present question of exist¬ 


ence of right vel non either to re¬ 
move houses or continue to occupy 
land.—^Nelson v. Nelson, '8 So. 2d 607, 
193 Miss. 136. 

(2) To show that expense was nec¬ 
essarily incurred in executing li¬ 
cense, so as to make license irrevoca¬ 
ble.—Miller v. Slater, US 6 S.E. 413, 
182 Ga. 652. 

59. Expense in developing license 
Evidence as to expense incurred by 

licensee in developing license was 
held properly admitted in action for 
damages for revocation of license.— 
Gilbert v. Schnuerle, 207 N.W. 163, 
49 S.D. 870. 

Removal of equipment 

Exclusion of testimony as to re¬ 
moval of equipment was held not 
prejudicial error in action for dam¬ 
ages for revocation of license.—Gil¬ 
bert V. Schnuerle, supra. 

60. Or.—^McCarthy v. Kieman, 246 
P. 727, 118 Or. 5>5. 

Evidence of license see supra § 83. 

Evidence held Insufficient to sus- 
tain finding that licensee conducted 
business as agreed.—^McCarthy v. 
KLernan, supra. 
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UOENSOK. The person who gives or grants a li- 
eense.i 

LICENTIATE. One who has license to practice 
any art or faculty,^ 

LICENTIOUS. The doing what one pleases with¬ 
out regard to the rights of others, and such is its 
meaning in the definition of wantonness as the li¬ 
centious act of one toward the person of another.^ 
It has been held synonymous with ‘fiascivious^^ see 
52 C.J.S. p 1019 note 15. 

LICENTIOUSLY. In a licentious manner, freely, 
loosely, dissolutely.^ 

LICENTIOUSNESS. The indulgence of the arbi¬ 
trary will of the individual without regard to ethics 
or law, or respect for the rights of others ;6 doing 
what one pleases without regard to the rights of 
others;® lewdness;7 lasciviousness.® “Licentious¬ 
ness” has been distinguished from 'liberty” see 
ante p 438 note 42. 

LICET. Literally “Although.”® 

“Licet” as the first word of a maxim as to which 
there have been no recent applications see 37 C.J. 
p 301 note 10. 

LICITA BENE MISCENTUE, POBMXJLA NISI 
JURIS OBSTET. See 37 C.J, p 301 note 12. 

LICITADOR (Licitante, Licitar). In Spanish law, 
the one who sells, or bids at a sale of common, in¬ 
divisible property,!® 


LICITATION. As a mode of dividing property 
held in common by two or more persons see the 
C.J.S. title Partition § 11, also 37 C.J. p 301 note 
14. Also, in the civil law, an offering for sale to 
the highest bidder, or to him who will give the 
most for the article or property.!! 

LICK. As a noun, a place where natural salt is 
found.!® There is no distinction between a “lick” 
and a “salt spring.”!® 

As a verb, to draw or pass the tongue over.!*^ 

LID. In the ancient Spanish law, a mode of trial 
by which accused was allowed to prove his inno¬ 
cence by prevailing in armed strife.!® 

LIDFORD LAW or LYDFOBD LAW. A sort of 
lynch law,!® whereby a person was first punished 
by drawing and hanging, and thereafter was 
tried.!7 Other terms expressing the same idea are 
“Jedburgh justice” see 48 C.J.S. p 792 note 77, and 
“Lynch law” see definition Lynch post. 

LIE. 

As a noun, the word “lie” means an untruth de¬ 
liberately told; the uttering or acting of that which 
is false for the purpose of deceiving; intentional 
misstatement.!® Also the lay, as of land.!® 

Phrases employing the noun “lie” are set out in 
the note.®® 

As a verb, “lie” has two entirely different mean¬ 
ings. In one sense it means to tell or act a lie.®! 
In a different sense it means to be situated;®® to 


1. Black Li.D. 

,'2. Black L.D. 

Xioentiate In plukvmaoT' 

♦Can.—^L'Association Pharmaceutlque 
de la Province de Quebec v. Brunet, 
14 Can.S.C. 738. 

'Licensing of druggists see Drug¬ 
gists 9 3. 

.3. Conn.—^Welch v. Durand, 36 Conn. 

182, 184, 4 Am.R. 66. 

"N'.C.—State v. Brigman, 94 N.C, 888, 
889. 

'4. Neb.—State v. Lawrence, 27 N.W. 

126, 129, 19 Neb. 307. 

"Licentiously cohabif' see Incest § 

6 . 

■6. Black L.D. 

•B. Conn.—Welch v. Durand, 36 Conn. 

182, 184, 4 Am.R. 65. 

N.C.—State v. Brigman, 94 NC. 88'8, 
889. 

"*7. Fla.—Holton v. State, 9 So. 716, 
717, 28 Fla. 303. 

Black L.D. 

:9. Black L.D. 


Neither affirmative nor negative 
Eng.—^Kirlee's Case, 3 Leon, 66, 67, 
74 Reprint 644—^Buckley v. Thom¬ 
as, Plowd. 118, 127a, 75 Reprint 
182. 

37 C.J. p 300 note 9. 

*%loet ssapiiLS requlsltns” 

Literally "Although often request¬ 
ed."—^Black L.D. As a phrase em¬ 
ployed in pleadings see the C.J.S. ti¬ 
tle Pleading § 81, also 37 C.J. p 301 
note 11. 

10. Escriche Diccionario. 

11. Black L.D. 

12. Webster New Int.D. 

13. U.S.—Indiana v. Miller, C.C.Ind., 
13 F.Cas.No.7,022, 3 McLean 151. 

14. Webster New Int.D. 

15. Escriche Diccionario. 

“Xid ferida de palabras,” a con¬ 
tested suit.—^Escriche Diccionario. 

16. N.C.—State v. Lewis, 56 S.E. 600, 

611, 142 N.C. 626, 7 L.R.A.,N.S., 
669. 9 Ann.Cas. 604—^Daniels v. | 
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I Homer, 61 S.E. 992, 999, 139 N.C. 
I ,239, 3 L.R.A.,N.S., 997. 

17. N.C.—^Daniels v. Homer, supra. 

18. Ala.—^Brothers v. Brothers, 94 
So. 176, 177, 208 Ala. 268. 

37 C.J. p 301 note 19 [a]. 

19. Webster New Int.D. 

20. Phrases employing as a 

noun 

(1) "Bare naked He" see 9 C.J.S. 
1540 note 9. 

(2) "Lie detector" see 26 C.J.S. p 
1265 note 2. 

(3) "Swore to a lie."—Beswick v. 
Chappel, 8 B.Mon., Ky., 486. 

21. Webster New Int.D. 

‘‘Will lie'» 

Pa.—^Dottarer v. Bushey, 16 Pa. 204, 
209. 

22. Webster New IntD. 

A right of way may be said to 
lie in the county where it exists or 
is exercisable.—Hays v. Richardson, 
1 Gill & X, Md.. 366, 380. 
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subsist; to ^xist; to be substantial; to be proper 
or aYaLLable,23 

Phrases employing the verb “lie” in its various 
forms are set out in the note.24 

LIEG-E. In feudal law, bound by a feudal tenure; 
bound in allegiance to the lord paramount, who 


owned no superior.^® Also, in old records, full; 
absolute; perfect; pure.^® 

Phrases employing the word are set out in the 
note.27 

LIEGES. A term meaning subjects.** 

LIEN. Defined and discussed see Liens, post. 


23- Black L.B. 

24. Pkrases employing os a 

verb 

(1) ‘‘Lie in franchise'* see 37 C.J. p 
140 note 18. 

(2) “Lie to*' means to adjoin.— 
Black L.D. 

phrases employing 

(1) “Lying near** distingruished 
from “adjoining" see 2 CJ'.S. p 1 
note 89. 


(2) Other phrases as to which 
more recent adjudications have not 
been found see 37 C.J. p 301 note 25- 
p 302 note 41. 

“Lying" employed as a noun is de¬ 
fined post. 

25. Black L.D. 

26. Black L.D. 

27. Phrases 

(1) “Homage liege** or **llcge hom¬ 
age** see 40 C.J.S. p 412 note 15. 


(2) “Liege subject;** a term gen¬ 
erally understood as meaning a nat¬ 
ural born subject.—Commonwealth v. 
Woelper, Z Serg. & R., Pa., 29, 34. 
8 Am.D. 628. 

28. Black L.D. 

<<To the alarm of the lieges” 

Eng.—Ferguson v. Carnochan, 26 Sc^ 
L.Rep. 624. 

37 C.J. p 302 note 42 [a]. 
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This Title includes charges on specific property or its proceeds by way of security for payment of 
debts or performance of other acts whether arising from contract or equity between the parties, or im¬ 
posed by rule of law or statute, and whether dependent on or independent of possession; nature and 
grounds of such charges in general; creation and waiver, discharge, or extinguishment thereof; pri¬ 
orities of liens; and enforcement of liens in general. 

Matters not in this Title, treated elsewhere in this work, see Deserlptire-Word Index 
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§ 1. Definitions, Classes, Nature, and Dis¬ 
tinctions 

a. Definitions and distinctions 

b. Nature and classes in general 

c. In equity 

d. By the civil law 

a. Definitions and Distinctions 

In Its broad sense, a Hen is a claim or charge on 
property as security for the payment of a debt or the 
fulfillment of some obligation. It has been compared 
with, or distinguished from, many other terms, such as 
“demand,” “encumbrance,” “mortgage,” and “pledge.” 

The word ‘"lien,” as used in law, although a tech¬ 
nical term,^ and said to have a fixed and well un¬ 
derstood meaning,2 is nevertheless variously ap¬ 
plied.^ The word “lien^* is a French word,^ of 
the same origin as the word ''liable/'^ and orig¬ 
inally signified a “string,’’ a ‘^tie,” a “bind.”® 


In its broadest sense and common acceptation a 
lien is understood and used to denote a legal claim 
or charge on property, either real or personal, as 
security for the payment of some debt or obliga¬ 
tion;*^ a hold or claim which one person has on 
the property of another as a security for some debt 
or charge,® although the property is not in the pos¬ 
session of the one to whom the debt or obligation 
is due.® It includes every case in which personal 
or real property is charged with the payment of a 
debt.i® Its meaning is more extensive than the 
jus retentionis (derecho de retencion) of the civil 
law.ii 

A common-law lien is the right to retain the pos¬ 
session of personal property until some debt due 
on, or secured by, such property is paid or satis- 
fied.^2 Originally the word “lien” at common law 
was used to signify the right which certain mechan- 


1. Tenn.—Cerpus Juris q.uoted in 
Shipley V. Metropolitan Life Ins. 
Co, 158 S.W.3d 739, 740, 26 Tenn. 
App. 462. 

37 C.J, p 306 note 5. 

2. Tenn.—Corpus Juris quoted in 
Shipley v. Metropolitan Life Ins. 
Co., 158 S.W.2dl 739, 740, 25 Tenn. 
App. 462. 

37 C.J. p 306 note 6. 

Houn 

Ordinarily it is used as a noun.— 
In re Abbott, 48 A. 436, 198 Pa. 493 
—37 C.J. p 306 note 4. 

3. Neb.—Landis Mach. Co. v. Oma¬ 
ha Merchants Transfer Co, 9 N.W. 
2d 198, 142 Neb. 389. 

4. N.J.—Stansbury v. Patent Cloth 
Mfg. Co., 6 N.J.Law 508. 

5. Philippine.—Grano v. Paredes and 
Reyes, 60 Philippine 61. 

37 C.J. p 306 note 2. 

6. N.J.—^Lanterman v. Luby, 114 A. 
325, 96 N.J.Law 266. 

37 C.J. p 306 note 3. 

7. Cal.—Corpus Juris quoted in 
Gray v. Horne, 119 P.2d 779, 780, 
48 Cal.App.2d 372. 

Mich.—Corpus Juris quoted in Wink- 
worth Fuel & Supply Co. v. 
Bloomsbury Corporation, 253 N.W. 
304, 308, 266 Mich. 298. 

Tenn.—Corpus Juris quoted in Ship- 
ley V. Metropolitan Life Ins. Co., 
158 S.W.'2d 739, 740, 25 Tenn.App. 
452. 

37 C.J. p 306 note 8. 

Similar definitions 

(1) “A charge upon property for 
the payment or discharge of a debt 
or duty.” 

Fla.—Case v. Texas Co., Fla., 166 So. 

137, 141, 115 Fla. 668. 

Tex.—Williams v. Greer, Civ.App., 
122 S.W.2d 247, 248. 

(2) “A charge upon property to j 
secure the performajice of an ob-1 


ligation such as the payment of a 
debt.”—Ross v. Franko, 40 N.B.2d 
664, 665, 139 Ohio St. 395. 

(3) A charge on property, which 
exists in favor of a person to whom 
another owes a debt or duty.—Mar¬ 
shall V. C. S. Young Const. Co., 113 
So 565, 566, 94 Fla. 11, 66 AL.R. 
662. 

(4) A tie that binds property to a 
debt or claim for its satisfaction.— 
U. S. V. 1364.76875 Wine Gallons, 
More or Less, of Spirituous Liquors, 
D.C.Mo., 60 F.Supp. 389. 

(5) “An obligation, tie, duty or 
claim annexed to or attaching upon 
property by the common law, equity, 
contract or statute, without satis¬ 
fying which such property cannot 
be lawfully demanded by another.”— 
Landis Mach. Co. v. Omaha Mer¬ 
chants Transfer Co., 9 N.W.2d 198, 
203, 142 Neb. 397. 

(6) “The liability of property for 
a certain legal duty, or a right to 
resort to certain property in order 
to enforce the duty.”—Grano v. Pare¬ 
des and Reyes, 50 Philippine 61, 64. 

(7) Other definitions see 37 C.J. 
p 306 note 8 [a]. 

8. U.S.—U. S. V. 1364.76875 Wine 

Gallons, More or Less, of Spiritu¬ 
ous Liquors, B.C.Mo., 60 F.Supp. 
389. 

Ga.—^Waldroup v. State, 30 S.E.2d 
896, 198 Ga. 144, 153 A.L.R 914, 
answers conformed to 31 S.E.2d 
463, 71 Ga.App. 550. 

Ill.—Sissman v. Chicago Title & 
Trust Co., 25 N.E.2d 599, 303 Ill. 
App. 620, affirmed 32 N.E.2d 132, 
375 Ill. 614. 

Ind.—^Willard v. Stauffer, 170 N.B, 
332, 91 Ind.App. 119. 

Minn.—Marquette Nat. Bank of Min¬ 
neapolis V. Mullin, 287 N.W. 233, 
205 Minn. 562. 


Okl.—Lett V. West, 158 P.2d 1010, 
1012, 195 Okl. 461. 

Tenn.—Corpus Juris quoted iu Ship- 
ley V. Metropolitan Life Ins Co., 
168 S.W.2d 739, 740, 26 Tenn.App. 
452. 

Tex.—Taylor v. Hudgins, 42 Tex. 244, 
247. 

W.Va.—Mahan v. Bitting, 137 S.B. 

889, 103 W.Va. 449, 52 A.L.R. 689. 
37 C.J. p 306 note 9. 

9. Tenn.—Corpus Juris quoted In 
Shipley v. Metropolitan Life Ins. 
Co., 158 S.W.2d 739, 740, 25 Tenn. 
App. 452. 

37 C.J. p 306 note 10. 

Necessity for, and right to, posses¬ 
sion in general see infra § 8. 

10. Cal.—Corpus Juris quoted in 
Gray v. Horne, 119 P.2d 779, 780, 
48 Cal.App.2d 372. 

Ga.—Corpus Juris cited in Philpot v. 
Ramsey & Hogan, 171 S.E. 204, 206, 
47 Ga.App. 635. 

Tenn.—Corpus Juris quoted in Ship- 
ley V. Metropolitan Life Ins. Co., 
168 S.W.2d 739, 740, 26 Tenn.App. 
452. 

37 C.J. p 306 note 11. 

“There is a lien where there is a 
claim which is a charge on property 
and which can be satisfied by re¬ 
sorting to the property and, if nec¬ 
essary, having it sold.”—Commission¬ 
er of Internal Revenue v. Rust’s Es¬ 
tate, C.C.A., 116 P.2d 636, 641. 

11. Philippine.—^Hongkong & Shang¬ 
hai Banking Corp. v. Rafferty, 39* 
Philippine 146, 150. 

Lien by civil law generally see in¬ 
fra subdivision d of this section. 

12. Fla.—^Foster v. Thornton, 179- 
So. 882, 131 Fla. 277—^Jones v. Car¬ 
penter, 106 So. 127, 90 Fla. 407, 
43 A.L.R. 1409. 

N.J.—Corpus Juris cited in Pennsyl¬ 
vania Fire Ins. Co. v. Rinaolo, 164 
A. 528, 629, 108 N.J.Eq. 167* 
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ics and artisan's had to retain the chattel on which 
they had performed labor, or had bestowed some 
particular care, at the request of the owner directly 
or impliedly, until they had been paid for the labor 
performed.^3 

A statutory lien is a lien created by statute 
a remedy given by law which secures the prefer¬ 
ence provided for, but which does not exist, how¬ 
ever equitable the claim may be, unless the party 
brings himself within the provisions of the statute, 
and shows a substantial compliance with all its es¬ 
sential requirements.15 A statutory lien has been 
said not to embrace a lien created by contract,^® 
such as a vendor's lien^^ or a mortgage lien.18 

A general lien is the right to retain the property 
of another to secure a general balance due from the 
owner.^^ It is less favored and more strictly con¬ 
strued than a special or particular lien.20 

A special or particular lien is a right to retain 
property of another for some particular claim or 
charge on the identical property detained a 
charge on a particular piece of property, by which 


8 1 

it is held for the payment or discharge of a par¬ 
ticular debt or duty, in priority to the general debts 
or duties of the owner a Hen that attaches to 
certain property, or to some particular piece of 
property.23 Such Hens are favored in law.24 Par¬ 
ticular liens and special Hens mean about the same 
thing ;25 a special lien is in the nature of a par¬ 
ticular lien, since it is a Hen on particular prop- 

erty.26 

Cofvditional liens, although they may be defeated 
by the conditions, are nevertheless Hens until the 
contingency happens.27 

Charge or encumbrance. The term "encum¬ 
brance" has been distinguished from,^^ and con¬ 
sidered to be broader or more comprehensive than,29 
the term "lien." The term “charge" also has been 
distinguished from "Hen."^® However, the term 
"lien” is sometimes used as synonymous with a 
"charge” or "encumbrance” on the property, where 
there is neither jus in re nor ad rem, nor posses¬ 
sion of the property.®^ 

"CZatw” or ''demand,** The term "Hen” is some- 


]Sr.T.—Goldwater v. Mendelson, 8 N. 

T.S..2d 627» 170 Misc. 422. 

Tenn.—Corpns Juris cited iu City of 
Nashville, v. Weakley, 95 S.W.2d 
37, 39, 170 Tenn. 278—Shipley v. 
Metropolitan Life Ins. Co., 158 S. 
W.2d 739, 25 Tenn.App. 452. 

37 C.J. p 807 note 21. 

Similar definitions 

(1) The right of a person to re¬ 

tain that which is in his possession 
although it belongs to another, until 
certain demands against such other 
person are satisfied. * 

Ark.—^Bennett v. Taylor, 49 S.W.2d 
608, 185 Ark. 794. 

Del.—^Bennett v. Brittingham, 140 A. 

154, 3 W.W.Harr. 519. 

N.M.~Bell V. Dennis, 93 P.2d 1003, 
43 N.M. 350. 

Tex.—^Williams v. Greer, Civ.App., 
122 S.W.2d 247. 

(2) Other definitions see 37 C.J. 
p 307 note 21 [a]. 

13. Alaska.—^Nordstrom v. Alaska 
Southern Airways, 8 Alaska 454. 

37 C.J. p 307 note 2'2, 

Lien of bailee see Bailments § 35. 

14. Ky.—Gering v. Hoke, 176 S.W. 
210, 164 Ky. 722. 

37 C.J. p 308 note 50. 

15. Nev.—^Porteous Decorative Co. 
V. Pee, 91 P. 136, 136, 29 Nev. 375. 

16. Ky.—Gering v. Hoke, 176 6.W. 
210, 164 Ky. 722. 

17. Ky.—Gering v. Hoke, supra, 

18. Ky.—^Estep v. Justice, 22 S.W. 2d 
256, 232 Ky. 19—Gering v. Hoke, 
167 S.W. 210, 164 Ky. 722. 


19. Me.—^McKenzie v. Nevius, 22 
Me. 138, 160, 38 Am.D. 291. 

37 C.J. p 309 note 66. 

men of Judgment is general and 
attaches by operation of law as se¬ 
quence of its rendition.—^Dikeman v. 
Jewel Gold Mining Co., C.C.A.Alaska, 
13 P..2d 118. 
l^ien for income taxes 

Liens of state and of United States 
on real estate of taxpayer for unpaid 
income taxes are general liens.— 
City of Winston-Salem v. Powell 
Paving Co. of North Carolina, D.C. 
N.C„ 7 P.Supp. 424, 427. 

Ill.—^Deitchman v. Korach, 71 
N.E.2d 367, 330 Ill.App. 365. 

37 C.J. p 310 note 67. 

Secret liens not favored see infra 
subdivision b of this section. 

21. Pa.—Steinman v. Wilkins, 7 
Watts & S. 466, 42 Am.D. 264. 

37 C.J. p 310 note 68. 

Statutory definition 

By statute, a “special lien” has 
been defined as one which the holder 
thereof can enforce only as a securi¬ 
ty for the performance of a particu¬ 
lar act or obligation, and of such ob¬ 
ligations as may be incidental there¬ 
to,—Marks v. Baum Bldg. Co., 175 P. 
818, 822, 73 Okl. 264—37 C.J. p 310 
note 68 [b]. 

22. N.T.—^Rohrbach v. Germania 
Fire Ins. Co., 62 N.Y. 47. 

58 C.J. p 827 note 32* 

23. N.Y.—Gross v. Daly, 5 Daly 540. 

24. Ill.—Deitchman v. Korach, 71 H. 
E.2d 367, 330 Ill.App. 365. 

37 C.J. p 310 note 69. 
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25. S.C.—^Powers v. Fidelity & De¬ 
posit Co. of Maryland, 186 S.E. 523, 
180 S.C. 601. 

26. S.C.—Powers v. Fidelity & De¬ 
posit Co. of Maryland, supra. 

37 C.J. p 310 note 68 [aj. 

27. N.Y.—Storm v. Waddell, 2 
Sandf.Ch. 494. 

Iiien as absolute or conditional 
The terms of a particular statutory 
proviso were held to make no .dis¬ 
tinction between absolute and condi¬ 
tional liens, as far as concerned the 
operation of the statute.—Storm v. 
Waddell, supra. 

28. Wis.—Wileman v. Ladd, 246 N. 
W. 838, 209 Wis. 594. 

‘Tt (an incumbrance) is not nec¬ 
essarily a lien, specific or determina¬ 
ble in amount.”—^Amore v. Falco, 169 
A. 323, 324, 64 R.I. 41. 

An encumbrancer has been defined 
as one who has a legal claim against 
an estate.—^North Spokane Irr. Dist. 
No. 8 V. Spokane County, 22 P.2d 990, 
173 Wash. 281. 

29. Tex.—City of Dayton v. Allred, 
68 S.W;2d 172, 178, 123 Tex. 60. 

Wis.—^Wileman v. Ladd, 246 N.W. 
838, 840, 209 Wis. 694. 

“It includes liens, and any other 
burden resting on the property Itself, 
or on its title, which tends * to les¬ 
sen its value, or interfere with its 
free enjoyment.”—City of Dayton v. 
Allred, 68 S.W.2d 172, 178, 123 Tex. 
60. 

30. U.S.—^Dillon V. Barnard, Mass., 
.21 Wall. 430, 438, 22 L.Ed, 673. 

11 C.J. p 292 note 74 [a]. 

31. U.S.—In re Maher, D.C.Ga.. 169 
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times used in a broad sense as being equivalent to 
‘‘claim” or “demand.”32 jn a technical sense, how¬ 
ever, a lien, being in the nature of security, as dis¬ 
cussed infra subdivision b of this section, is dis¬ 
tinct from a “claim” or “demand,as a person 
may have a claim and yet not be entitled to a lien 
to secure the payment thereof.^^ 

^^Hypothecation"* has been distinguished from 

“lien.”36 

A ^%en claim” or ^'lienable claim” is merely a 
claim that may be perfected into a lien.36 

Mechanic’s lien; lien for supplies to manufac¬ 
turing company. A lien for supplies furnished to 
a manufacturing company has been distinguished 
from a mechanic’s lien in that the former is given 
for supplies furnished for the purpose of opera¬ 
tion, while a mechanic’s lien is given for materials 
furnished for the purpose of construction or re¬ 
pair also, in that the former attaches to all the 
real and personal property of the company used 
in operating its plant, while a mechanic’s lien is 
limited to the building or structure erected or re¬ 
paired and as much of the land as is necessary for 
the convenient use and enjoyment thereof.38 

Mortgage. The term “lien” is somewhat analo¬ 
gous to the term “mortgage,”^^ and in everyday 
use includes mortgage;^® and, when they are used 
in the same connection, in a statute or instrument, 
they serve to explain each other’s meaning.A 
lien in the nature of a mortgage is a mortgage it- 
self.'*^ However, in a technical sense the term 


“lien” is more comprehensive than the term “mort- 
gage,”^3 and has a different legal signification.^^ 
As discussed infra subdivision b of this section, a 
lien is generally considered to confer no title or 
right of property, whereas by a mortgage, the prop¬ 
erty itself is sometimes transferred as security for 
the debt.'*® 

Pledge. The term “lien” is somewhat analogous 
to the term “pledge,”^® and, in the sense that a lien 
includes every case in which personal or real prop¬ 
erty is charged with the payment of a debt, a pledge 
is a lien.^7 in a technical sense, however, the term 
“lien” is more comprehensive than the term 
“pledge,”48 and has a different legal significatioii,49 
and, when they are used in the same connection in 
a statute or instrument, they serve to explain each 
other’s meaning.^f^ A pledge is distinguished from 
a common-law lien in that, in case of a pledge, a 
special property passes to the pledgee with the pow¬ 
er to sell on default of the pledgor, while a mere 
lienor has no authority to sell, but is confined to 
the right to retain the property until payment^l 
A lien has also been distinguished from a pledge 
in that a pledge is a transfer of possession as se¬ 
curity, whereas, at least in the case of a common- 
law lien, the transfer of possession is not for the 
purpose of security, but in order that service may 
be rendered to the chattel in question, and the 
lien arises from the rendering of that service if 
such service is not paid for.®^ 

claimant” in a general sense is a party 
who holds a lienable claim.58 


F. 997—In re Byrne, D.C.Iowa, 97 
F. 762. 

$7 C.J. p 310 note 72. 

“An incumbrance fixed by law In 
favor of one person upon the prop¬ 
erty of another, necessarily consti¬ 
tutes a, lien upon the property."— 
Philpot V. Ramsey & Hogan, 171 S. 
E. 204, 206, 47 Ga.App. 635. 

32. Pa.—'Commercial Sash & Door 
Co. V. Thompson, 17 Pa.Dist. 996. 

37 C.J. p 310 note 73. 

33. Ill.—^Moulding-Brownell Corp. v. 
E. C. Delfasse Const. Co., 9 N.E. 
.2d 459, 461, 291 Ill.App. 343. 

37 C.J. p 310 note 75. 

34. Idaho.—^Rathbun v. State, 97 P. 
335, 15 Idaho 273. 

Zncinsion of nonllenable Items 
The term “claim," as used in cer¬ 
tain statutes, has been held to be 
more comprehensive than “lien" and 
to include some nonlienable items.— 
Morris F. Fox & Co. v. State, 281 K. 
W. 666, 668, 229 Wls. 44. 


35. Tex.—Taylor v. Hudgins, 42 Tex. 
244, 247. 

36- Wash.—Sumpter v. Burnham, 99 
P. 762, 51 Wash. 599. 

Wis.—Jackman v. Eau Claire Nat. 
Bank, 104 N.W. 98, 125 Wis. 465, 
115 Am.S.R. 955, affirmed 27 S.Ct. 
391, 204 U.S. 522, 51 L.Ed. 596. 

37. U.S.—^Building Supplies Corp. v. 
Willcox, C.C.A.Va., 284 F. 113. 

38. U.S.—^Building Supplies Corp. v. 
Willcox, C.C.A.Va., 284 F. 113. 

39. Fla.—Pasco v. Harley, 75 So. 30, 
73 Fla. 819. 

37 C.J. p 312 note 14—58 C.J. p 827 
note 32 [a]. 

40. Idaho.—^Knutsen v. Phillips, 101 
P. 596, 16 Idaho 267. 

37 C.J. p 312 note 15. 

41. Mont.—Krueger v. Speith, 20 P. 
664, 8 Mont. 482, 3 L R.A 291. 

42. Pa.—McLanahan v. Reeside, 9 
Watts 508, 36 Am.D. 136. 

43. Mont.—^Krueger v. Speith, 20 P. 
664, 8 Mont. 4‘82, 3 L.R.A 291. 
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44. Mont.—^Krueger v. Speith, su¬ 
pra. 

37 C.J. p 312 note 18—41 C.J. p 285 
note 77 [a]. 

45. U.S,—Conard v, Atlantic Ins. 
Co., Pa., 1 Pet. 386, 7 L.Ed. 189. 

37 C.J. p 312 note 20. 

46. Mont.—^Krueger v. Speith, 20 P. 
664, 8 Mont. 482, 3 L.R.A 291. 

47. Idaho.—Knutsen v. Phillips, 101 
P. 596, 16 Idaho 267. 

dkl.—Jackson v. Kincaid, 46 P. 587, 
4 Okl. 554. 

48. Mont.—Krueger v. Speith, 20 P. 
664, 8 Mont. 48*2, 491. 3 L.R.A. 291. 

49. Mont.—^Krueger v. Speith, supra. 
37 C.J. p 312 note 27. 

50. Mont.—Krueger v. Speith, supra. 

51. Ohio.—Clidden v. Mechanics* 
Nat. Bank, 42 N.E. 995, 53 Ohio 588, 
43 L.R.A. 737. 

37 C.J. p 312 note 29. 

52. N.J.—Lanterman v, Luby, 114 A 
325, 96 N.J.Law 255. 

37 C.J. p 312 note 31. 

53. Wash.—Sumpter v. Burnham, 99 
P. 752, 61 Wash. 599. 
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^'Lienholder/' '^lienor/' or '^lienee/' ‘Tienholder” 
or 'lienor” generally means a person having a val¬ 
id lien on property, and is sometimes so defined by 
statnte.54 As used in a statute, the term “lienee” 
has been held to mean the person having or own¬ 
ing a lien;55 one who has a right of lien on prop¬ 
erty of another.^® 

b. Nature and Classes in General 

A lien ordinarily gives the lienor a right to resort to 
the property and have it sold for payment of the debt It 
secures. A lien Is generally considered not a property 
right in the thing, but merely a charge thereon. Liens 
may be classified as fterieraj^or spe cial , or, with respect 
to the source of their creation, as’common-law, equita¬ 
ble, statutory, or maritime. 

A lien, in the sense in which it was used at com¬ 
mon law, as discussed supra subdivision a of this 
section, merely secures the lienor in the possession 
of the property on which the lien attaches, to hold 


it as security for the debt or obligation,®? without 
satisfying which the property cannot be demanded 
by its owner.®® Generally, however, a lien gives 
the creditor the right to enforce his claim against 
specific property;®® it constitutes a qualified right 
' which, in a given case, may be exercised by re¬ 
sorting to the property, and, if necessary, having it 
sold, and the proceeds applied to the discharge of 
the debt or claim secured,®® although it is not in¬ 
dispensable to the existence of a lien that an im¬ 
mediate right of foreclosure exist.®i 
While it has been said that a lien is a property 
right®2 or a proprietary interest,®® and not a mere 
matter of procedure,®^ it is generally considered 
that a lien is not a right of property in or to the 
subject matter of the lien,®® even though, under 
some statutes, there is an agreement to that ef¬ 
fect®® It is said that a lien is not an interest in 
a thing ;®'^ and does not constitute a right of ac- 


54. N.T.—Philbrick v. IgnatJZ Florio 
Co-op. Ass’n, 122 N.Y.S. 341, 137 
App.Dlv. 613, affirmed 93 N.E. 1123, 
200 N.T. 626. 

37 C.J. p 310 notes 79, 80. 

65. Ala .—Jaee v. Macon County 

Bank, 17.2 So. 662, 670, 233 Ala. 
522. 

66. Ala.— Lee v. Macon County 

Bank, supra. 

67. N.M.—Bell v. Dennis, 93 P.2d 
1003, 43 N.M. 360. 

37 C.J. p 310 note 84. 

58. Md.—Rldgrely v. Igrlehart, 3 
Bland 640. 

N.T.—^Neagrle v. Hudson, 144 N.T.S. 
221, 225, affirmed 149 N.T.S. 1099, 
165 App.Dlv. 943. 

69. Ark.—Pag-e v. Francis, 120 S.W. 

2d 161, 196 Ark. 822. 

Mich.—^McClintlc-Marshall Co. v. 
Ford Motor Co., 236 N.W. 792, 264 
Mich. 305, 72 A.L.R. 807. 

"‘A lien affords a supplemental and 
additional remedy for collection 
•which Is given the force of law."— 
Landis Mach. Co. v. Omaha Mer¬ 
chants Transfer Co., 9 N.W.2d 198, 
203, 142 Neb. 397. 

Purpose of Hen is to limit the use 
of the property on which a lien is 
placed, so as to provide security for 
the payment of a claim.—^Kerr v. 
Bowers, D.C.N.T., 48 F.2d 227, affirm¬ 
ed, C.C A., 66 F.2d 419, certiorari de¬ 
nied Clegg V. Bowers, 54 S.Ct. 440, 
two cases, 291 U.S. 663, 78 L.Ed. 1064. 

60. U.S. —Ck>rpus Juris cited in 

Commissioner of Internal Revenue 
V. Rust's Estate, C.C. A., 116 F.2d 
636. 641. 

Conn.— Corpus Juris cited in Hansel 
V. Hartford-Connectlcut Trust Co., 
49 A.2d 666, 673. 

^^la.— Corpus Juris cited in Case v. 
Texas Co., 166 So. 137, 141, 116 Fla, 


668—Corpus Juris cited in Sea¬ 
board All-Florida Ry. v. Leavitt, 
141 So. 886, 889, 105 Fla. 600. 

Pa.—^Day v. Ostergard, 21 A. 2d 686, 
146 Pa. Super. 27. 

Tenn.—Corpus Juris cited in Hunt v. 
Curry, 282 S.W. 201, 205, 163 Tenn. 
11 . 

37 C.J. p 311 note 92. 

"The right to enforce a lien by 
sale of the property to which it at¬ 
taches is its essential characteris¬ 
tic."—McClintic-Marshall Co. v. Ford 
Motor Co., 236 N.W. 79.2, 797, 254 
Mich. 305, 72 A.L.R. 807. 

61. Cal.—Thompson v. Clark, 57 P. 
2d 490, 6 Cal 2d 286. 

62. U.S.—^Britton v. Western Iowa 
Co., C.C.A.Iowa, 9 F.2d 488, 45 A. 
L.R. 711, 

Okl.—^National Cash Register Co. v. 
Stockyards Cash Market, 228 P. 
77.8, 100 Okl. 150. 

37 C,J. p 311 note 87. 

Divestiture 

Liens are property rights and may 
not be divested as a matter of pro¬ 
cedure.—In re Pennsylvania Central 
Brewing Co., C.C.A.Pa., 135 P.2d 60— 
In re Pennsylvania Central Brewing 
Co., C.C.A.Pa., 114 F.2d 1010, certio¬ 
rari denied Stern v. Pennsylvania 
Cent. Brewing Co., 61 S.Ct. 612, 312 
U.S. 685, <85 L.Ed. 1123. 

Qualified cwnership 

(1) "A lien is ... a qualified 
ownership." 

Me.—^Edgecomb v. Jenney, 81 A. 1091, 
1092, 108 Me. 538. 

Mass.—^Hollingsworth v. Dow, 19 
Pick. 228, 230. 

(2) "A lien Is ... at most a 
qualified ownership."—General Mo¬ 
tors Acceptance Corporation v. Suth¬ 
erland, 241 N.W. 281, 122 Neb. 720. 
Couveyauce 

"Instruments creating liens on 
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real estate of whatever character are 
conveyances thereof."—Creosoted 

Wood Block Pav. Co. v. McKay, Tex. 
Civ.App., 211 S.W. 822, 823. 

"Special property” 

The qualified or limited right 
which a lienor has with respect to 
the subject matter of the lien is 
sometimes said to be a "special prop¬ 
erty" therein.—Pease v. Ditto, 69 N. 
E. 983, 189 Ill. 456—68 C.J. p 818 
note 50. 

63. Me.—Edgecomb v. Jenney, 81 A. 
1091, 108 Me. 638. 

Mass.—^Hollingsworth v. Dow, 19 
Pick. 228. 

Neb.—General Motors Acceptance 
Corporation v. Sutherland, 241 N. 
W. 281, 122 Neb. 720. 

64. U.S.—^Britton v. Western Iowa 
Co., C.C.A.Iowa, 9 F.2d 488, 45 A. 
L.R. 711. 

37 C.J. p 311 note 87. 

65. U.S.—The Poznan, C.C.A.N.T., 9 
F.2d 838, reversed on other grounds 
47 S.Ct. 482, 274 U.S. 117, 71 L.Ed. 
955. 

S.C.—^Powers v. Fidelity & Deposit 
Co. of Maryland, 186 S.E. 623, 180* 
S.C. 501. 

Tenn.—Corpus Juris cited In Hunt v- 
Curry, 282 S.W, 201, 206, 163 Tenn- 
11 . 

37 C.J. p 310 note 83, p 311 note 93. 
Title or o-wnership 

A lien does not give title or owner¬ 
ship. 

Ala.—^Malone Motor Co. v. Green, 105 
So. 897, 898, 213 Ala. 635. 

Tex.—Bankers Home Bldg. & Loan 
Ass'n V. Wyatt, 162 S.W.2d 694, 
139 Tex. 173. 

66. Idaho.—Solomon v. Franklin, 62 
P. 1030, 7 Idaho 316. 

67. N.M.—Bell V. Dennis, 93 P.2d 
1003, 43 N.M. 860. 



§ 1 

tion for the property,but rather constitutes a 
charge or security on the property,whether it is 
legal or equitable.*^® It attaches to the property 
and follows it in its transmission to others. 

Although the lien is an incident of the debt or ob¬ 
ligation which it secures,*^2 and affords a remedy 
therefor,'^® it is nevertheless entirely distinct there- 
from.74 The debt or obligation itself may be en¬ 
forced with or without the aid of the lien;75 thus, 
notwithstanding further proceedings on the lien 
may be barred, remedies on the debt or obliga¬ 
tion may still exist.*^® A court cannot infer from 
a mere lien a personal promise to pay the sum se¬ 
cured thereby, in the absence of an express cove¬ 
nant to pay it.'^'^ 

It has been said that the commercial customs of 
today do not favor the tying of personal property 
by liens, and that the rights to liens should not be 
extended beyond the cases recognized by the com¬ 
mon law, the statutes, or contracts or general cus¬ 
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toms.78 At any rate, secret liens are not fa- 
vored*^^ either in law or in equity.^o 

A lien is not a collateral contract is a right 
in, or claim against, some interest in the property 
or subject of the contract, created by the law as an 
incident of the contract or debt itself.82 

A right to prior payment out of property does 
not of itself constitute a lien.^3 

Classes. Liens, as far as the source of their cre¬ 
ation is concerned, are broadly classified as com¬ 
mon law, equitable, or statutory ;84 as separately 
discussed infra §§ 3-5, and to these classes, an ad¬ 
ditional category, namely, maritime, is sometimes 
added.^5 Liens may also be divided into general 
and special or particular liens,86 and this classifi¬ 
cation is sometimes made and defined by statute.87 

c. In Equity 

In general, an equitable lien Is a right recognized in 
equity, although not at law, to have property applied in 
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68. S.C.—^Powers v. Fidelity & De¬ 
posit Co. of Maryland, 186 S.E. 
523, ISO S.C. 601. 

37 C.J. p 311 note 96. 

69. U.S.—Springer v. J. R. Clark Co., 
aC.A.Minn., 138 F.2d 722—Tobin v. 
Insurance Agency Co., C.C.A.MO., 
80 F.2d '241—The Poznan, C.C.A.N. 
Y., 9 F.2d 838, reversed on other 
grounds 47 S.Ct. 482, 274 U.S. 117, 
71 L.Bd. 965. 

Ill.—Sissman v. Chicago Title & 
Trust Co„ 25 N.B.2d 699, 303 Ill. 
App. 620, afflrmed 32 N.B.2d 132, 
375 Ill. 614. 

S C.—Powers v. Fidelity & Deposit 
Co. of Maryland, 186 S.E. 523, 180 
S.C. 501. 

Rights of ownership to protect debt 
The fact that a particular lien is 
clothed with the rights and privileges 
of ownership in so far as protection 
of the particular debt Is concerned 
does not deprive it of its quality as 
security.—Waldroup v. State, 30 S.E. 
2d 896, 198 Ga. 144, 163 A.L.R. 914, 
answers conformed to 31 S.E.2d 463, 
71 Ga.App. 660. 

TO. Ala«—^Florala Bank v. Smith, 66 
So. 832, 11 Ala.App. 368. 

71- N.D.—^Advance Thresher Co. v. 
Beck, 128 N.W. 315, 21 N.D. 55, 
Ann.Cas.l913B 517. 

37 C.J. p 311 note 97. 

Removal or transfer of property 
subject to lien see infra §§ 1,2-14. 

72. La.—Succession of Tacon, 177 
So. 590, 188 La, 610. 

Tex.—Continental State Bank of Big 
Sandy v. Pepper, 106 S.W.2d 654, 
130 Tex. 71—Wells v. Smith, Civ. 
App., 144 S.W.2d 430, error dis¬ 
missed, judgment correct—^Hunker 
V. Estes, Civ.App,. 169 S.W. 470. 


Necessity of debt see infra § 9. 

73. Ill.—^Aldrich v. R. J. Ederer Co., 
134 N.E. 726, 302 Ill. 391. 

La.—Succession of Tacon, 177 So. 
590, 188 La. 510. 

74. La.—Succession of Tacon, supra. 
37 C.J. p 311 note 2. 

"'A debt is in no sense a lien upon 
the property of the debtor, until re¬ 
duced to judgrment or secured by a 
deed of trust or mortgage upon the 
property.”—Cain v. Rea, 166 S.E. 478, 
482, 169 Va. 446, 85 A.L.R. 945. 

75. La.—Succession of Tacon, 177 
So, 690, 188 La. 510. 

N.Y.—Rochester Distilling Co. v. 
O’Brien, 26 N.Y.S. 281, 72 Hun 462. 

76. Pa.—Commercial Sash & Door 
Co. V. Thompson, 17 Pa.Dist. 996. 

77. N.Y.—In re Fogarty's Estate, 
300 N.Y.S. 331, 165 Misc. 78. 

78. Pa.—^Mitchell v. Standard Repair 

Co., 119 A. 419, 275 Pa. 328. . 

37 C.J. p 307 note 20. 

Servlttides tu gross 
Equity looks with disfavor on serv¬ 
itudes in gross, especially when al¬ 
leged servitude would inure to bene¬ 
fit of constantly changing group of 
people.—^Kelly v. Central Hanover 
Bank & Trust Co., D.C.N.Y., 11 F. 
Supp. 497, reversed on other grounds, 
C.C.A,. 85 F.2d 61. 

79. U.S.—Stepp V. McAdams, C.C.A. 
Cal, 88 F.2d 9.25. 

Ariz.—C. I. T. Corporation v. Seaney, 
85 P.2d 713, 53 Ariz. 72. 

Ill.—Kilgore, for Use of John Deere 
Plow Co., V. State Bank of Colusa, 
21 N.E.2d 9. 300 Ill.App. 409, af¬ 
firmed Kilgore v. State Bank of 
Colusa, 25 N.E.2d 39, 372 lU. 678. 
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Minn.—Pioneer Nat Bank, Duluth, v. 
Johnson, 9 N.W.2d 760, 215 Minn. 
331. 

N.M.—Bell V. Dennis, 93 P.2d 1003, 43 
N.M. 360. 

Tenn.—^Knoxville Gas Co. v. W, I. 
Kirby & Sons, 32 e.W.2d 1064, 161 
Tenn. 490. 

37 C.J. p 331 note 72 [a]. 

General liens not favored see supra 
subdivision a of this section. 

80. Ill.—Franceschi v. Franceschi, 
62 N.E.2d 1, 326 Ill.App. 494. 

81- U.S.—^Town of Pelham v. The 
B. F. Woolsey, D.C.N.Y., 3 F. 467, 
affirmed, C.C., Terrell v. The B. P. 
Woolsey, 4 F. 552. 

Mich.—Chefl v. Haan, 257 N.W. 894, 
269 Mich. 693. 

82. Mich.—Chelf v, Haan, supra. 

37 C.J. p 311 note 99. 

83. Wash.— Corpus Juris cited in 
Darst v^ Norton, 23 P.2d 410, 411, 
173 Wash. 399. 

37 C.J. p 311 note 8. 

84. Tex.—^Williams v. Greer, Civ 
App., 122 S.W.2d 247. 

37 C.J. p 306 notes 14, 16, 17. 

85. N.J.— Corpus Juris cited in 
Lubowicki v. Travelers Ins. Co., 
•8 A.2d 842, 844, 18 N.J.Misc. 19. 

37 C.J. p 306 note 16. 

“Maritime lien” defined see the C.J.S. 
title Maritime Liens S 1» also 38 C. 
J. p 1197 note 1-p 1198 note 4. 

86. S.C.—Powers v. Fidelity & De¬ 
posit Co. of Maryland, 186 S.E. 623, 
180 S.C. 501. 

37 C.J. p 309 note 64. 

87. Cal.—Graham v. Annis, 163 P« 
981, 28 Cal.App. 754. 

37 C«J. p 309 note 65. 
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payment of a particular debt. It not an estate In the 
property, or a ri^ht to recover it, but is merely a charge 
thereon for the purpose of security. 

The term ‘'lien*^ is used in equity in a broader 
sense than at law.^S Although it is difficult to de¬ 
fine accurately the term “equitable lien,'’^^ gener¬ 
ally speaking, an equitable lien is a right, not rec¬ 
ognized at law, which a court of equity recog¬ 
nizes and enforces as distinct from strictly legal 
rights, to have a fund or specific property, or the 
proceeds, applied in full or in part to the payment 
of a particular debt or demand the right to 
have property subjected in a court of equity to the 


§ 1 

payment of a claim a right of a special nature 
over property which constitutes a charge or en¬ 
cumbrance so that the property itself may be pro¬ 
ceeded against in an equitable action, and either 
sold or sequestered, and its proceeds or its rents 
and profits applied on the debt or demand of the 
person in whose favor the lien exists.®^ 

An equitable* lien is not an estate or property in 
the thing itself,or a right to recover the thing, 
that is, a right which may be the basis of a pos¬ 
sessory action it is neither a jus ad rem nor a 


88. U.S.—In re National Cash Regis¬ 
ter Co., Ohio, 174 F. 679, 98 C.C.A. 
425. 

Tenn.— Corpus CTurls quoted in Ship- 
ley V. Metropolitan Life Ins. Co., 
168 S.W.2d 739, 741, 25 Tenn.App. 
452. 

89. Cal—California Bank v. Leahy, 
18 P.2d 709, 129 Cal.App. 243. 

Mo.—Miller v. Heisler, App, 187 

S.W.2d 485. 

Tenn.— Corpus Juris quoted in Ship- 
ley V. Metropolitan Life Ins. Co, 
158 S.W.2d 739. 741, 25 Tenn.App. 
452. 

37 C.J. p 308 note 38. 

“It is difficult if not unwise to at¬ 
tempt a definition of an equitable 
lien. Difficult because of the variety 
of circumstances out of which it may 
arise. Unwise because we must not 
draw a limit on the scope of equity 
jurisdiction.'*—Gables Racing Ass’n 
V. Persky, 6 So.2d 257, 262, 148 Fla. 
627. 

90. U.S.—Jamison Coal & Coke Co. 
V. Goltra, C.C.A.Mo„ 143 F,2d 889, 
164 A.L.R. 1191, certiorari denied 
65 S.Ct. 122, 323 U.S. 769, 89 L.Ed. 
615—Corpus Juris cited in Crosby 
V. Packer, C.C.A.Mass., 22 P.2d 611, 
613. 

Mo.—Miller v. Heisler, App., 187 S.W. 
2d 485. 

Neb.— Corpus Juris quoted in Hilton 

V. Clements. 291 N.W. 483, 486, 137 
Neb. 791, 138 Neb. 143— Corpus Ju¬ 
ris quoted in Bliss v. Bryan, *243 N. 

W. 625, 627, 123 Neb. 461. 

Tenn.— Corpus Juris quoted in Ship- 
ley V. Metropolitan Life Ins, Co., 
158 S.W.2d 739, 741, 26 Tenn.App. 
452. 

37 C.J. p 308 note 39. 

Similar definitions 

(1) “Simply defined, an equitable 
lien, when created by contract, is 
the right by which a creditor Is 
entitled to obtain satisfaction of his 
debt by resort to specified property 
belonging to the debtor."—Pincus v. 
Collins. 22 So.2d 361, 362, 198 Miss. 
283. 

(2) An equitable lien Is a right 
over the thing with which the con¬ 


tract deals, by means of which the 
obligee is enabled to follow the iden¬ 
tical thing to which the lien attaches 
and enforce the obligation by a rem¬ 
edy which operates directly on that 
thing—Bassett v. City Bank & Trust 
Co, 165 A. 557, 116 Conn. 617. 

(3) “After a transaction resolves 
Itself into a security, whatever may 
be its form, and whatever name the 
parties may choose to give it, it is 
in equity a lien."—^Williams v. Greer, 
TexCiv.App., 122 S.W.2d 247, ,248 

91. U.S.—Theatre Realty Co. v. Ar- 
onberg-Fried Co., C.C.A.MO, 86 F. 
2d 383. 

Ill.—Byron v. Byron, 62 N.E.2d 790, 
391 Ill. 256—Kukuk v. Martin, 163 
N.E. 391, 331 Ill. 602—Harney v. 
Colwell, 41 N.E.2d 123, 314 Ill.App. 
173—Damron v. City of Eldorado, 
21 N.E.2d 641, 300 Ill.App. 481. 
Mont.—Orchard Homes Ditch Co. v. 
Snavely, 159 P.2d 521. 525. 

92. U.S.—Springer v. J. R. Clark 
Co., C.C.A.Mlnn., 138 F.,2d 722, 729 
—Theatre Realty Co. v. Aronberg- 
Fried Co., C.C.A,Mo., 85 F.2d 383. 

Fla.—Gables Racing Ass'n v. Persky, 
6 So.2d 257, 148 Fla. 627—Foster 

V. Thornton, 179 So. 882, 131 Fla. 
277—Folsom v. Farmers' Bank of 
Vero Beach, 136 So. 524, 102 Fla. 
899, followed in Bush v. Webb, 141 
So. 532, 105 Fla. 512—Jones v. Car¬ 
penter, 106 So. 127. 90 Fla. 407, 43 
A.L.R. 1409. 

Ga.—Collier v. Bank of Tupelo, 10 
S.E,2d 62, 190 Ga. 598. 

Ill.—Byron v, Byron. 62 N.E 2d 790, 
391 Ill. 256—Kukuk v. Martin, 163 
N.E. 391, 331 Ill. 602—Harney v. 
Colwell, 41 N.B..2d 123, 314 Ill. 
App. 173. 

Ky.—Ringo v. McFarland, 24 S.W.2d 
266, 232 Ky. 622. 

Mo.—Miller v. Heisler, App., 187 6. 

W. 2d 485. 

Neb.—Corpus Juris quoted In Hilton 
V. Clements, 291 N.W. 483, 486, 137 
Neb. 791, 138 Neb. 143. 

Tenn.—Podesta v. Podesta, App., 189 
S.W.2d 413—Corpus Juris quoted in 
Shipley v. Metropolitan Life Ins. 
Co., 168 S.W.2d 739. 741, 26 Tenn. 
App. 452. 


Wash.—Corpus Juris cited in Nelson 
V. Nelson Neal Lumber Co., 17 P, 
2d 626, 628, 171 Wash. 66. 

37 C.J. p 30'8 note 40. 

Equitable levy 

The right to an equitable lien is 

sometimes so-called.—^Hudson v. 

Wood, ac.Ky., 119 F. 764, 776. 

93. U.S.—Jamison Coal & Coke Co. 
V. Goltra, C.C A.Mo„ 143 F.2d 889, 
154 A.L.R. 1191, certiorari denied 
65,S.Ct. 122, S23fU.S. 769, 89 L.Ed. 
615—Tobin v. Insurance Agency 
Co , O.C.A.MO., 80 F.2d 241. 

Del.—Muhleman & Kayhoe v. Brown, 
Super., 45 A.2d 521, motion denied 
in part and granted In part 50 A. 
2d 92. 

Fla.—Gables Racing Assoc, v. Per¬ 
sky, 6 So.2d 257, 148 Fla. 627— 
Foster v. Thornton, 179 So. 882, 
131 Fla. 277—^Folsom v. Farmers’ 
Bank of Vero Beach, 136 So. 624, 
102 Fla. 899, followed in Bush v 
Webb, 141 So. 632, 105 Fla, 512— 
Jones V. Carpenter, 106 So. 127, 90 
Fla. 407, 43 A.L R 1409. 

Ga.—Collier v. Bank of Tupelo, 10 
S.E.2d 6.2, 190 Ga. 598. 

Ky.—Ringo v. McFarland, 24 S.W.2d 
266, 232 Ky. 622. 

N.C.—Winbome v. Guy, 22 S.E.2d 
220, 222 N.C. 128. 

Tenn.—Podesta v. Podesta, App., 189 
S.W..2d 413. 

94. U.S.—Jamison Coal & Coke Co. 
V. Goltra, C.C.A.Mo, 143 F 2d 889. 
154 A.L.R. 1191, certiorari denied 
66 S.Ct. 122, 323 US. 769, 89 L.Ed. 
615. 

Conn.—^Hansel v. Hartford-Gonnecti- 
cut Trust Co., 49 A.2d 666. 

Del.—^Muhleman & Kayhoe v. Brown, 
Super., 45 A.2d 521, motion denied 
in part and granted in part 60 A.2d 
92. 

Fla,—Gables Racing Ass'n v. Persky, 
6 So.2d 257, 148 Fla. 627—Foster 
V. Thornton, 179 So. 882, 131 Fla. 
277—^Folsom v. Farmers’ Bank of 
Vero Beach, 136 So. 624, 102 Fla 
'899, followed in Bush v. Webb, 141 
So. 532, 105 Fla. 61.2—Jones v. Car¬ 
penter, 106 So. 127, 90 Fla. 407, 
43 A.L.R. 1409. 
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§ 2 

ing the lien may be express or implied, 2 ^ with the 
owner of the property, 2 5 or with some one duly au¬ 
thorized by him to create it ;26 it cannot be created 
by the courts merely from a sense of justice in par¬ 
ticular cases.27 A mere volunteer cannot create a 
lien on anotheris property, either by expending bor¬ 
rowed money on it or by executing a mortgage to 
secure the money borrowed.2S 

As a general rule a lien may arise or be created 
only with the consent of the owner of the property 
to which the lien attaches,29 unless it is created by 
the operation of some positive rule of law, in which 
event it may arise without his consent .20 The as¬ 
sent of the holder of a fund belonging to another 
is not essential to the establishment of .a lien there- 
on.si 


Privileges are not and cannot be created by cove¬ 
nant, stipulation, contract, or convention of the par- 
ties22 in the absence of a statute declaring that the 
contract shall create a lien.23 

From usage or manner of dealing. A lien may 
arise by implication from the general usage of 
trade,24 or from the manner of dealing between the 
parties.® ® 

By wrongful act. A person cannot acquire a lien 
by his own wrongful act.®® 

Effect of inconsistent contract on implied lien. It 
is a generally well settled rule that no lien can 
arise by implication where, from the nature of the 
contract between the parties, it would be incon¬ 
sistent with the express terms, or the clear intent 


493 , 116 Okl. 127-—National Cash. 
Register Co. v. Stockyards Cash 
Market, 228 P. 778, 100 Okl. 150. 
Tex.—Horton v. Gibson, Civ.App., 274 
S.W. 292. 

37 C J. p 312 note 33. 

Grantor and grantee can agree that 
under certain circumstances lien 
shall be created on property convey¬ 
ed.—^Kennilwood Owners' Ass’n v. 
Wall, 264 N.T.S. 135, 148 Misc. 67. 
Nature of lien by contract 

Although it is usual to speak of 
lien by cc«fttract, this is more in 
the nature of an agreement for a 
pledge, and a lien in its proper sense 
is a right which the law gives.— 
Ridgely v. Inglehart, 8 Bland., Md., 
540 —37 C.J. p 313 note 37. 

24. Mich.—^Whitehead v. Barker, 284 
N.W. 629, 288 Mich. 19—Briggs Co. 

V. Lawler, 270 N.W. 732, 278 Mich. 
417. 

Tenn.— Corpus Juris quoted in Mc¬ 
Donald V. Cady, 9 Tenn.App. 354, 
356. 

37 C.J. p 312 note 33. 

Early rule 

It was formerly held that the law 
would not imply a lien where there 
was any express contract, the rights 
of the parties being limited by the 
contract.—U. S. v. Barney, D C.Md., 
24 F.Cas.No.14,525, 3 Hughes 545—37 
C.J. p 314 note 58. 

25, Me.—Edgecomb v. Jenney, 81 A. 
1091, 1092, 108 Me. 538. 

Ileb.—General Motors Acceptance 

Corporation v. Sutherland, 241 N. 

W. 281, 122 Neb. 720. 

Tenn.— Corpus Juris quoted in Mc¬ 
Donald V. Cady, 9 Tenn.App. 354, 
356. 

37 C.J. p 312 note 33. 

“Whether the lien be created by 
statute, or directly by the constitu¬ 
tion, ownership of the property and a 
contract binding upon the owner are 
indispensable."—Bledsoe v. Colbert, 
Tex.Civ.App., 120 S.W.2d 909, 910. 


26. Me.—Edgecomb v. Jenney, 81 A. 
1091, 108 Me. 638. 

Mass.—^Hollingsworth v. Dow, 19 
Pick. 228. 

Tenn.—Corpus Juris quoted in Mc¬ 
Donald V. Cady, 9 Tenn.App 354, 
■366. 

37 C.J. p 313 note 34. 

27. Ga.—Chapman v. Hight, 131 S. 
E. 505, 161 Ga. 629. 

Ill.—Deitchman v. Korach, 71 N.E.2d 
367, 330 IlLApp. 365. 

Mich.—^Whitehead v. Barker, 284 N. 

W. 629, 288 Mich. 19. 

Okl.—National Cash Register Co. v. 
Stockyards Cash Market, 228 P. 
7718, 100 Okl. 150. 

37 C.J. p 313 note 38. 

Equitable liens as arising by impli¬ 
cation see infra § 4 c. 

^Breach of agreement to devise prop¬ 
erty 

Where complainant's cause of ac¬ 
tion for services rendered and money 
advanced under agreement for devise 
of property was one for damages 
cognizable in action at law, he had no 
right to lien on defendant’s proper¬ 
ty.—Carter v. Witherspoon, 126 So. 
388, 156 Miss. 597. 

28. Wash.—^Falconer v. Stevenson, 
61 P.2d '618, 184 Wash. 438. 

29. Ohio.—Coopender v. Myre, 175 ! 
N.E. 235, 37 Ohio App. 502. 

Tenn.—Corpus Juris quoted in Mc¬ 
Donald V. Cady, 9 Tenn.App. 354, 
'3'56. 

37 C.J. p 312 note '32. 

Implied consent 

A grantee of property in a locality 
which was maintained by a nonprofit 
membership corporation was held, 
under the circumstances, to have im¬ 
pliedly consented that his property 
should be subject to any assessments 
against the property made by the 
corporation pursuant to statute.— 
Hall's Point Property Owners Ass’n 
V. Zinda, 19 N.W.2d 251, 247 Wis. 280. 
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Failure to remove property 

(1) Where goods of one person are 
on premises of another, and a notice 
is given that unless the goods are 
removed a Hen for storage will be 
claimed, the failure to remove them 
may warrant a finding of consent to- 
the lien.—Flesher v. Handler, 21 N. 
B.2d 975, '303 Mass. 482. 

(2) Husband did not create im¬ 
plied lien to former wife by leaving 
property on her lands for a few days 
beyond time fixed by divorce decree. 
—Miller v. Miller, Tex.Giv.App., 2’92 
S.W. 917. 

30. Tenn.—^Corpus Juris quoted la 
McDonald v. Cady, 9 Tenn.App. 364,. 
366. 

'37 C.J. p 318 note 35. 

Fraud 

Party defrauded in exchange of 
property was held to have right to 
lien for damages on property which 
he exchanged.—^Jacks v. Manning, 
Tex.Civ.App., 297 S.W. '588. 

31. U.'S.—Springer v. J. R. Clark Co., 
C.C.A.Minn., 138 F.2d 722. 

32. La.—Humphreys v. Butler, 102 
So. 817, 1-57 La. 633—Smith v. Uni¬ 
ty Industrial Life Ins. Co., App., 
13 So.2d 129—Whittington v. Nel¬ 
son Bros. Const. Co., App., 141 So. 
491—Dodd V. Horan, App., 121 So. 
323, rehearing^ denied 122 So. 140, 
12 La.App. 330, writ of review va¬ 
cated 126 So. 22*5, 169 La. 884. 

33. La.—Capillon v. Chambliss, 29 
So.2d 171. 

34. Ill.—Deitchman v. Korach, 71 N. 
E.2d 367, -330 Ill.App. 366. 

37 C.J. P 313 note 39. 

35. N.T.—Crommelin v. New Tork & 
H. R. Co., 23 N.Y. Super. 77, af¬ 
firmed 4 ’Keyes 90, 1 Abb.Dec. 472. 

37 C.J. p 313 note 40. 

36. Neb.—Corpus Juris cited 
Fisher v. National Mortg. Loan Co., 
271 N.W. -433, 43'8, 132 Neb. 18'5. 

37 C.J. p 313 note 41. 
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of the contract.37 However, where there has been 
a failure of performance on the part of the owner 
of the property, by reason of which a lien stipu¬ 
lated for in the contract cannot attach, a lien by 
implication of law may arise notwithstanding the 
express contract.3 8 

b. Eeauisites and Validity of Contract 

While a contract giving a lien need not be in any par¬ 
ticular form, it nnust clearly Indicate an intention to 
create a lien on the specific property, and should show 
a charge on, or appropriation of, that property, since a 
mere promise to pay a debt is insufficient. 

In order that a lien may be created by a con¬ 
tract, express or implied, it is generally necessary 
that the language of the contract or the attendant 
circumstances should clearly indicate an intention 
of the parties to create a Ken on the specific prop- 
erty,^8 and should show a specific charge on, or 
appropriation of, that property ;40 and, if it is in¬ 


§ 2 

tended to create a lien at the time of the execu¬ 
tion of the contract, the words creating the lien 
should be in praesenti.^i A mere promise to pay a 
debt or obligation does not create a lien;^^ and, 
unless an intention to create a lien is clearly ap¬ 
parent from the language of the instrument, a mere 
promise or undertaking to pay out of a particular 
fund when received, the promisor retaining control 
of the fund, creates no lien on the fund.^8 A void 
contract cannot give rise to a valid lien.'^^ 

Subject to the foregoing requirements, no par¬ 
ticular form is required for an agreement to effect 
a lien:^5 an agreement is sufficient for this pur¬ 
pose if it clearly indicates the intention to create a 
lien, the debt to secure which it is given, and the 
property on which it is to take effect.^® A lien on 
personal property may be created by parol 7 but, 
unless one who signs an instrument creating a lien 
on real estate appears on its face as a party, or 


37 . U.S.—Corpus JTarLs cited in 

Clark Bros. Oo. v. Pou, C,C.A.Va., 
20 F.2d 74, 76. 

37 O.J. p 314 note 66. 

3®. K.T.—Mount V. Williams, 11 
Wend. T7. 

39. U.*S.—Ketterer v. U. S. (Fidelity 
& Guaranty Co., O.C.A,Ohio, 84 F. 
2d 736—Jackman v. Newbold, C.O. 
A.Kan., 28 F,2d 107, 62 AJL.R. 729. 
37 C.J. p 313 note 43. 

Definiteness is necessary in order 
to fix a lien.—In re Cortese, D.C.Tex., 
21 F.'Supp. 5'38, !539. 

Dien keld not created 

(1) A parol contract permitting: 
former employee to retain possession 
of employer's animals until a fund 
was created from rental value of ani¬ 
mals sufllcient to extinguish the al¬ 
leged balance due to employee by em¬ 
ployers was a personal agreement 
and did not create a lien on the ani¬ 
mals.—McDougald v. Swift & Co., 194 
S.E. 899, 185 S.O. 637. 

(2) Advancements made by bank to 
a crop grower, without security, con¬ 
stitute bank a general creditor, not 
a lienor entitled to priority over oth¬ 
er debts.—Brug v. Herbst; 239 P. 868, 
78 Colo. 128. 

(3) The terms of a particular 
agreement were held merely to assert 
and preserve rights already pos¬ 
sessed, and not to establish a lien.— 
Albert v. Bascom, D.C.Tex., 246 F. 
149—37 C.J. p 314 note 48. 

(4) Other transactions. 

U.S.—'Continental Illinois Nat. Bank 
«& Trust Co. V. Continental Illinois 
Nat. Bank, C.C.A.I11., 87 F.2d 934. 
Ill.—^Nelson v. John B. Colegrove & 
Co. State Bank, 184 N.B. 233, 351 
Ill. 124. 


40. U.S.—^In re Magrill, C.C.A.Tex., 
22 F.2d 757. 

37 C.J. p 314 note 44, 
laentificatloii 

In order that a lien may arise, the 
agreement must deal with some par¬ 
ticular property either by identifying 
it or by so describing it that it can 
be identified.—Ketterer v. U. S. Fidel¬ 
ity & Guaranty Co., C.C.A.Ohio, 84 P. 
2d 736. 

41. N.Y.—^Hale v. Omaha Nat. Bank, 
33 N.T.'Super. 40, reversed on other 
grounds 49 N.Y. 626. 

37 C.J, p 314 note 4'5. 

42. Cal,—People v. California Safe 
Deposit & Trust Co., 167 P. 181, 
'34 Cal.App. 269. 

37 C.J. p 314 note 46. 

Debt and possession of property 
A lien claimant must show more 
than existence of debt and possession 
of property belonging to debtor, but 
must show that there is a definite 
contract in connection with property 
claimed as a pledge.—McDougald v. 
Swift & Co., 194 S.E. 899, 18-6 S.C. 
'537. 

43. Cal.—Corpus Juris cited in 
Morrison v. Havens, 76 P.2d '615, 
516, 24 Cal.App.2d '504. 

Minn.—O'Connor v. Binfeldt, 206 N. 

W. 268, 164 Minn. 422. 

37 C.J. p 314 note 47. 

44. Conn.—^Parker Piano Co. v. Com¬ 
mercial Security Co., 105 A. 328, 93 
Conn. 129. 

Provision for forfeiture 

Under some statutes, a contract 
for a lien is void if it provides for 
the forfeiture of the property subject 
to the lien in satisfaction of the ob¬ 
ligation secured.—Solomon v. Frank¬ 
lin, 62 P. 1030, 7 Idaho 316—37 C.J. p 
314 note 66. 


Consideration 

Lien, and agreement declaring ex¬ 
istence thereof, on property for main¬ 
tenance of which lien claimant made 
advances both before and after own¬ 
er’s death, with understanding that 
all advances should constitute lien, 
were held supported by consideration. 
—Hill V. Fricke, 64 P,2d 460, 6 Cal. 
2d 320. 

45. Ga.—Waldroup v. State, 30 S.E. 
2d 896, 198 Ga. 144, 1'53 A.L.R. 914, 
answers conformed to 31 S.E.2d 
463, T1 Ga.App. '550—Wylly v. 
Screven, 2i5 S.E. 436, 98 Ga. 213. 

N.Y.—Rignel v. -Simpson, 67 N.y.S.2di 
897, 271 App.Div. 949, motion 

granted 7-3 N.E.2d 681, 296 N.Y. 
1007. 

46. Ga.—Waldroup v. State, 30 S.E. 

2d 896, 198 Ga. 14'4, 163 A.L.R. 914, 
answers conformed to 31 S.E.2d 
463, 71 Ga.App. 650—Wylly v. 

Screven, 25 S.E. 436, 98 Ga. 213. 
"Liens are not to be impaired by 

vague and uncertain implications."— 
Lovett V. Lee, 193 So. 638, 642, 141 
Fla. 395. 

Agrreements held sufBLcleut 

(1) Agreement by owner subject¬ 

ing lots to annual assessment and 
creating lien therefor in favor of de¬ 
velopment association.—Colonial 

Financial Corporation v. Nelson, 264 
N.Y.S. 139, 148 Misc. 66. 

(2) Lessee's agreement to pay cash 
on delivery of property.—'Sheehan & 
Egan V. American Ry. Express Co., 
174 N.E. 68'5, 274 Mass. 331. 

(3) Other agreements.—Crown 
Corporation v. Robinson, 174 So. 737, 
128 Fla. 249. 

47. Ky.—Walker v. Harris, 114 S.W. 
775. 

1 S7 C.J. p 314 note 62. 
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his name is recited in the premises, he is not bound 
thereby.*^^ An acknowledgment is not essential to 
the validity of an instrument creating a lien.'^^ 

§ 3. At Common Law 

A common-law lien arises by implication of iaw in 
particular cases, as from an established usage or mode of 
dealing; but such a lien cannot be implied where so to 
do would contravene an express agreement of the par¬ 
ties. 

Strictly speaking, a lien at common law is one 
that arises by implication of law and not from 
express contract^® It is founded on the immemori¬ 
al recognition of the common law of a right to it 
in particular cases,or it may result from the es¬ 
tablished usage of a particular trade,52 or from the 
mode of dealing between the parties.53 However, 
there must be a contractual relation between the 
owner of the property and the person claiming the 
lien ;54 and a lien cannot be implied where it would 
be inconsistent with the engagements assumed by 
the parties in their contract,55 as where the con¬ 
tract contemplates the release or surrender of pos¬ 
session of the property before the period for pay¬ 


ment arrives.®® 

§ 4. Equitable Liens 

a. In general 

b. By express contract 

c. By implication 

a. In G-eneral 

Equitable hens based on the equitable doctrines of 
estoppel and unjust enrichment, or on the fundamental 
principles of equity jurisprudence, are recognized in most 
states. In order to warrant such a lien, however, there 
must be some contract or duty constituting a basis 
therefor, and mere expediency, as distinguished from le¬ 
gal rights, will not suffice. 

The doctrine of equitable liens has been said to 
be of great importance and wide application in ad¬ 
ministering the rights and remedies peculiar to eq¬ 
uity jurisprudence.®^ In some jurisdictions such 
liens are not only recognized,®5 but are favored, 
in order to do justice and prevent unfair results,®^ 
although in others the doctrine is strictly limited,®^ 
and in still others equitable liens are not recog- 
nized.®^ An equitable lien does not arise in favor 
of a mere volunteer.®^ As in the case of liens gen- 


48. Tex.—Oreosoted Wood Block 
Pav. Co, V. McKay, Civ.App., 211 
S.W, 822. 

49. Miss.—Roebuck v. Bailey, 166 

So. 358, 176 Miss. 234. 

50. Ky.—Cincinnati Tobacco Ware¬ 
house Co, V. 'Leslie, 78 S.W, 413, 
117 Ky. 478, 26 Ky.L. 1670, 64 L.R, 
A, 219. 

37 C.J. p 314 note 59, 

51. Vt.—Bergman v. Gay, 64 A. 110'6, 
79 Vt. 262. 

37 C.J. p 315 note 60. 

Towage lien does not oust or sup¬ 
plant eonunon-Law lien dependent on 
possession.—Knapp, Stout & Co. 
V, McCaffrey, Ill., 20 S.Ct. 824, 177 
U.S. 638, 44 L.Ed. 921—63 C.J. p 17 
note 71. 

52. Ill.—Deitchman v. Korach, 71 N. 
E.2d 367, 330 Ill.App. 365. 

37 C.J. p 315 note 61. 

53. Mass.—^Jarvis t. Rogers, 1'5 
Mass. 389. 

37 C.J. p 315 note 62. 

54. Mich,—Gates v. Rifle Boom Co., 
38 N.W. 24*5, 70 Mich. 309, 

37 C.J. p 315 note 63. 

55. Ala,—'Lathrop Lumber Co. v. 
Pitts, 94 So. 854, 208 Ala. '334. 

58. Ala.—Lathrop Lumber Co. v. 
Pitts, supra. 

Waiver or loss of lien generally see 
infra § 17. 

57. Bla.—Polsom v. Parmers* Bank 
of Vero Beach, 136 So. 524, 102 Fla. 
899, followed in Bush v. Webb, 141 
So. 532, 105 Pla, *512—Jones v. Car¬ 
penter, 106 So. 127, 90 Pla. 407, 43 
A.L.R. 1409. 


“There is perhaps no doctrine 
which more strikingly shows the dif¬ 
ference between the legal and the 
equitable conceptions of the judicial 
results which flow from the dealings 
of men with each other, from their 
express or implied undertakings."— 
Polsom V. Farmers' Bank of Vero 
Beach, 136 So. *524, 625, 102 Pla. 899, 
followed in Bush v. Webb, 141 So. 
•532, 105 Fla. 512—^Jones v. Carpen¬ 
ter, 106 So. 127, 90 Pla. 407, 43 A.L. 

R. 1409. 

58. Cal.—Commercial Discount Co. 
V. Los Angeles County, 100 P.2d 
309, 312, subsequent opinion 105 P. 
2d 115, 16 Cal.2d 158. 

Pla.—Gables Racing Ass’n v, Per- 
sky, 6 So.2d 257, 148 Pla. 627. 
Whenever required by circumstances 
A special hen on speciflc property 
may be decreed whenever under rules 
of equity the circumstances require 
this remedy.—‘Chappie v. Hight, 131 

S. B. *505, 161 Ga. 629. 

Statute held not to abrogate equita¬ 
ble liens 

A statute declaring that every 
transfer of property, otherwise than 
in trust or as a pledge, solely as se¬ 
curity for the performance of anoth¬ 
er act, shall be deemed a mortgage, 
does not impliedly deny the validity 
of equitable liens, or prevent their 
creation by agreement of the parties 
—Dorman v. Crooks State Bank, 226 
N.W. 661, 'o5 S.D. 209, 64 A L.R. 614 
—^Hartford Sav. Bank v. Mundt, 197 
N.W. 156, 47 S.D. 161. 

59. Cal.—In re Henshaw's Estate, 
157 P.2d 390, 68 Cal.App.2d 627— 
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Mannon v. Pesula, 139 P.2d 336, '59 
Cal.App 2d 597. 

60. Pa.—McHugh v. Landherr, 52 
Pa.Dist. Cb. 4181, 46 LacKJur. 
129. 

61. U.S—In re Hagln, D.q.La., 21 
P.2d 434, affirmed, C.C.A., Phoenix 
Building & Homestead Ass'n v. E 
A. Carrere's Sons, 33 P.2d 563, cer¬ 
tiorari denied 60 S.Ct. 240, 281 U 
S. 726, 74 L.Ed, 1143. 

La.—Succession of Williams, 7 L*a. 
App. 465. 

37 C.J. p 307 note 27 [aj. 

Privileges are granted only in pur¬ 
suance of law and not from consid¬ 
erations of equity.—In re Liquidation 
of Plibernia Bank & Trust Co., 162 
So. 644, 182 La. 856—In re Liquida¬ 
tion of -Canal Bank & Trust Co., 1*60 
So. 609, 181 La. 856, 99 A.L.R. 473— 
Boylan’s Detective Agency & Protec¬ 
tion Police V. Arthur A. Brown & 
Co., '102 So. 417, 157 La. 326—H. T. 
Cottam & Co. v. O’Shee Bros. Coffee 
Co., 2 La.App. 427. 

82. Kan.—^Weber Implement & Au¬ 
tomobile Oo. V. Dubach, 295 P. 979, 
132 Kan. 309. 

N.T.—In re Leonhauser's Will, 51 N. 

Y.S.2d 335, 183 Misc. 863. 

Pa —^Proudley v. Fidelity & Guaranty 
Fire Corporation, 29 A.2d 48, 345 

37^'j.^p*bo note 11. 

Payments of materialmen’s claims 

made by surety on highway contrac¬ 
tor’s bond more than six months aft¬ 
er completion of contract were held 
voluntary and, therefore, could not 
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erally, the essential elements of an equitable lien 
include a debt, duty, or obligation owing by one per¬ 
son to another, and a res to which that obliga¬ 
tion fastens.®^ 

An equitable lien may arise out of an antecedent 
and underlying contract, which deals with some 
specific property,®^ and, in the view of some au¬ 
thorities, must be based on some agreement,®^ ex¬ 
press or implied btit as discussed infra subdivi¬ 
sion c of this section, an equitable lien may also 
arise out of considerations of right and justice from 
the conduct and dealings of the parties. The basis 
of equitable liens is variously placed on the doc¬ 
trines of estoppel68 or unjust enrichment,®^ or on 
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the principle that a person having obtained an es¬ 
tate of another ought not in conscience to keep it as 
between them;70 and frequently it is based on the 
equitable maxim that equity will deem as done that 
which ought to be done,7i qj- that he who seeks the 
aid of equity must himself do equity.*^3 xhe power 
of a court of equity to establish a lien on equitable 
principles is independent of the law applicable to 
vendors’ liens.*^® 

While it is not necessary first to show a lien at 
law in order to establish an equitable lien,^^ the 
doctrine of equitable liens is not a limitless remedy 
to be applied according to the measure of the con¬ 
science of the particular chancellor,75 and does not 


be the basis of an equitable lien.— 
Weber Implement & Automobile Co, 
V. Dubach, 295 P. 979, 132 Kan. 309. 
Taxes ana other expenditures 
One who lived with his mother on 
homestead after father’s death was 
held not entitled, on conveyance to 
him of other property as his share 
of his father’s estate, to a lien on 
homestead, for taxes paid or moneys 
expended, particularly where it ap¬ 
peared that rents were amply suffi¬ 
cient to take care of such items.— 
Reeves v. Reeves, 264 S.W. 979, 166 
Ark. 605. 

63. Ill.—Freeman v. Freeman, 42 N. 
E.2d 315, 314 Ill.App. 641—Freeman 
V. Equitable Life Assur. (Soc. of U. 
S., 26 N.E,2d 714, 304 Ill.App. 617. 

Okl.—Guaranty Laundry Co. v. Lew¬ 
is, 88 P.2d 893, 184 Okl, 613. 

Tenn.—Shipley v. Metropolitan Life 
Ins. Co.. 1'58 S.W.2d 739, 25 Tenn, 
App, 452. 

Wash.—Prudential Savings & Loan 
Ass’n V. Stewart, 66 P.2d 30'1, 189 
Wash. -571, 

37 C.J. p 320 note 11. 

Payment for materials and services 
As respects claimed equitable lien, 
neither state nor highway depart¬ 
ment was under legal or moral obli¬ 
gation to pay materialmen and labor¬ 
ers for materials and services fur¬ 
nished to highway contractor,—Un¬ 
ion Indemnity Co. v. A. D. Lrumm, 
Jr., Inc,, 70 P.2d 767, '57 Nev. 242. 

64. Cal—California Bank v. Leahy, 
18 P.2d 709, 129 Cal.App. 243. 

N.Y.—In re Friedlander's Estate, 32 
N.Y.S.2d 991, 178 Mi.sc. 65. 

“There must be an intent to fasten 
the obligation to a given thing or the 
circumstances surrounding must be 
such, that a just or equitable adjust¬ 
ment of the right of the parties con¬ 
templated the dedication of the prop¬ 
erty specifically to the obligation.”— 
California Bank v. Ibeahy, 18 P.2d 
709, 711, 129 Cal.App. 243. 

65. Hawaii.— Corpus Juris quoted in 
Manufacturers Life Ins. Co. v. von 


Hamm-Young Co., 34 Hawaii 288, 
304. 

Nev.—^Union Indemnity Co. v. A. D. 
Drumm, Jr., Inc., 70 P.2d 767, 67 
Nev. 242. 

N.M.—Corpus Juris cited in Fuqua 
V. Trego, 133 P.2d 34-4, 347, 47 N.M. 
34. 

37 C.J. p 316 note 66. 

66. N.D.—Austad v. Dreier, 221 N.W. 
1, 57 N.D. 224. 

Some instrument required 
Equitable liens are not recognized 
unless there is some instrument on 
which they may be based.—Pruden¬ 
tial Savings & Loan Ass'n v. -Stewart, 
66 P.2d 304, 189 Wash. 671. 

67. N.Y.—James v. Alderton Dock 
Yards, 176 N.E. -401, 266 N.Y. 298, 
reargument denied 177 N.E. 191, 
256 N.Y. 681—^In re Friedlander’s 
Estate, 32 N.T.S.2d 991, 178 Misc. 
65. 

Tex —Batson v. Coley & Wilson, Civ. 

App., 69 S.W.2d 44'5. 

Va.—Harnsberger v. Wright, '39 S.E. 

2d 737, 185 Va. '586. 

6S. Fla.—Gables Racing Assoc, v. 
Peraky, 6 So.2d 257, 148 Fla. 627— 
Jones V. Carpenter, 106 So. 127, 90 
Fla. 407, 43 A.L.R. 1409. 

Ky.—McFerran v. Louisville Title 
Co.'s Receiver, 71 S.W.2d 655, 2'54 
Ky. 362. 

69. Pa.—Gladowski v. Felczak, 31 
A.2d 718, 346 Pa. 660, 151 A.L.R. 
418. 

R.I.—Sherman v. Rhode Island Hos¬ 
pital Trust Co., 30 A.2d 498, '68 R 
I. 525. 

Wis.—Lewis V. Wisconsin Banking 
Commission, 276 N.W. 42’9, 225 Wis. 
606. 

70. Fla.—Jones v. Carpenter, '106 So. 
127, 90 Fla. -107, 43 A.L.R. 1409. 

Tenn.—Corpus Juris quoted ia Ship- 
ley V. Metropolitan Life Ins. Co., 
158 S.W.2d 739, 741, 2-5 Tenn.App. 
452. 

37 C.J. p 308 note 42. 

“The foundation of the equitable 
lien IS the use by the owner of prop¬ 
erty or money belonging to another 
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which he has unconscionably come 
into the posse.ssion of and has used 
in the payment for or improvement 
of his property.”—Ringo v. McFar¬ 
land, 24 S.W.2d 265, 267, 232 Ky. 622. 

71. US.—Corpus Juris cited ta 
Hutson V. Long Bell Lumber Co., 
D.C.Mo., 1 F..SUPP. 468, 480, af¬ 
firmed, C.C.A., Carson v. Long-Bell 
Lumber Corporation, 73 F.2d 397, 
certiorari denied 5-5 S.Ct. 3'52, 294 
U.S. 707, 79 L.Ed. 1242, rehearing 
denied 65 S.Ct. 6^6, 294 U.S, 731, 
79 L.Ed. 1261. 

Cal.—'California Bank v. Leahy, 18 P. 

.2d 709; 129 Cal.App. 243. 

Hawaii.—Corpus Juris quoted ia 
Manufacturers Life Ins. Co. v. von 
Hamm-Young Co., 34 Hawaii 288, 
304. 

Mo.—Corpus Juris cited ia Krost v. 

Kleg, 46 S.W.2d 866, 868. 

N.J.—Rutherford Nat. Bank v. H. R. 
Bogle & Co., 169 A. 180, 114 N.J. 
Eq. 571. 

N.Y.—In re Friedlander’s Estate, -32 
N.Y.S.2d 991, 178 Misc. 65. 

Okl.—^Mullens v. Geo. C. Wright Lum¬ 
ber Co., 77 P.2d 700, 182 Okl. 365. 
Tenn.—Robertson v. Wade, 68 -S.W.2d 
487, 17 Tenn.App. 4-57—Savage v. 
Savage, 4 Tenn.App. 277. 

37 C.J. p 315 note 68. 

72. Ill,—Phelps V. Osuk Hills Golf 
Club, 269 Ill.App. 397. 

73. Iowa.—Bogle v. Goldsworthy, 
211 N.W. 257, 202 Iowa 764. 

74. Fla.—Jones v. Carpenter, 10’6 So. 
127, 90 Fla. 407, 43 A.L.R. 1409. 

75. Ala.—lOorpiis Juris cited ia 
Security Federal Savings & Loan 
Ass’n V. Underwood Coal & Supply 
Co., 16 So.2d 100, 102, 24'5 Ala 66. 

Hawaii.—Corpus Juris quoted ia 
Manufacturers Life Ins. Co. v. von 
Hamm-Young Co., 34 Hawaii 288, 
304. 

Mo.—Capen v. Garrison, 92 S.W. 368, 
193 Mo. 335, 6 L.R.A.,N.S., 838. 
Nev.—Union Indemnity Co. v. A. D. 
Drumm, Jr„ Inc., 70 P.2d 767, 57 
Nev. 242. 
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contemplate expediency as distinguished from legal 
rights.*^® An equitable lien must be based on es¬ 
tablished equitable principles in all cases the 
person seeking to establish the lien must show that 
in equity, in good conscience, he is entitled to the 
lien claimed;'^® and, where there is no contract out 
of which the lien could grow, nor any duty on one 
party to give to the other any charge or lien what¬ 
ever, no basis for such a lien exists.'^^ Proof of 


breach of contract only does not warrant a decree 
of equitable lien.®® 

It has been judicially observed that equitable liens 
by contract of the parties are as various as are the 
contracts which parties may make,®i and that the 
question whether or not an equitable lien has been 
established under the particular circumstances de¬ 
pends on the facts peculiar to each case.®^ 


7Q. Cal.—California Bank v. Leahy, 
18 P.2d 709, 129 Cal.App. 243. 
•Worthless collateral 

The doctrine of equitable lien can¬ 
not be invoked to impart vitality to 
defunct or worthless collateral.— 
Thompson v. Hudgens, 159 S.E. 807, 
161 S.O. 450. 

Padlure to comply with statute 

(1) A materialman who did not 
comply with requirements of me¬ 
chanic’s lien statute so as to be en¬ 
titled to statutory lien was not enti¬ 
tled to enforce an ‘’equitable lien*' 
based on right and justice.—^Emanuel 
V. Underwood Coal & Supply ^o., 14 
So.2d 151, 244 Ala 436. 

(2) Creditor who knew of trans¬ 
fer by debtor of assets of his busi¬ 
ness was held not entitled years lat¬ 
er to equitable lien where he had 
failed to pursue remedy provided by 
Bulk Sales Law.—^Klietiermes Motor 
Co. V. Cole Motor Service, Mo.App., 
102 S.W.2d 819. 

(3) Where the owner and holder of 
notes secured by vendor's lien failed 
to have recorded a written renewal 
and extension of time of payment, as 
required by statute, she could not 
claim an equitable lien merely be¬ 
cause she had relied on the parol 
agreement of the obligor to execute 
and have recorded the necessary 
written renewal.—^Home Inv, Co. v. 
Fidelity Petroleum Co., Tex.Civ.App., 
249 S.W. 1109, error refused. 

77. Colo.—Carter v. Walker, 167 P. 
2d 148, 114 Colo. 231. 

7S. Conn.—U. S. Fidelity & Guaran- 
‘ ty Co. V. New York, N. H. & H. R. 

Co., 125 A. 87'5, 101 Conn. 200. 
Mich.—^ChefC v. Haan, 257 N.W. '894, 
269 Mich. 593. 

I*iduoiary relationship not shown 
In suit by vendor to foreclose upon 
vendor’s lien in deed of brewery .prop¬ 
erty to brewery corporation, wherein 
owner of preference stock intervened 
on behalf of itself and other stock¬ 
holders of same class to establish an 
equitable lien in the brewery prop¬ 
erty, that vendor knew that stock 
was to be sold and purchase price of 
brewery property paid out of avails 
of sale of stock would not, without 
more, establish fiduciary relationship 
between vendor and purchasers of 
preference stock.—Raymond - Eld- 


redge Co. v. Security Realty Inv. Co., 
C.C.A.ky., 91 P.2d 168. 

79. U.S.— Corpus Juris cited in 
Continental Nat. Bank & Trust Co. 
V. Fullerton, C.C.A.Ark., 48 F.2d 20, 
23. 

Ala.— Corpus Juris cited iu ‘Security 
Federal Saving's & Loan Ass’n v. 
Underwood Coal & Supply Co., 16 
So.2d 100, 102, 24<5 Ala. 56— Corpus 
Juris cited in Wade v. Brantley & 
Crawley Const. Co., 161 So. 101, 
106, 230 Ala. M'o, 

Miss.— Corpus Juris cited iu Hara- 
way V. Planters Agr. Credit Corpo¬ 
ration, 173 So. 4418, 450, 178 Miss. 
489. 

Neb.— Corpus Juris cited iu Boring 
V. Dodd, 217 N.W. '680, 582, 116 
Neb. ‘366. 

Okl.— Corpus Juris cited in Guaranty 
Laundry Co. v. Lewis, 88 P.2d 893, 
894, 184 Okl. 613. 

Tex.— Corpus Juris cited iu Batson 

V. Coley & Wilson, Civ.App., 59 S. 

W. 2d 445, 448. 

37 G.J. p 315 note 70. 
legislative iuteut 

In order to entitle one to a lien, 
it is not sufficient that it may have 
been legislative intent to create an 
equitable lien, but such intent must 
clearly appear.—^Union Indemnity Co. 
V. A D. Drumm, Jr., Inc., 70 P.2d 
’767, 67 Nev. 242. 

80. U.S.—In re Corson Furniture 
Co„ D.O.N.T., 46 F.Supp. '678. 

“The theory of equitable lien is not 

devised as a substitute means of spe¬ 
cific performance of every contract." 
—California Bank v. Leahy, 18 P.2d 
709, 711, 129 Cal.App. 243. 

NegPtiatiou of sale of property 

Mere promise to pay for services 
in negotiating sale of property would 
not give rise to equitable lien on .pro¬ 
ceeds of property.—^James v. Alder- 
ton Dock Yards, 176 N.E. 401, 2'56 N. 
Y. 298, reargument denied 177 N.E. 
191, 256 N.Y. 681. 

81. Va.—Noremac, Inc. v. Centre 
Hill Court. 178 S.E. 877, 164 Va. 
151. 

82. U.S.—^East Side Packing Co. v. 
Fahy Market, C.C.A.N.Y., 24 F.2d 
644—Globe Indemnity Co. v. Puget 
Sound Co., D.C.N.Y., 53 F.SuPiP. '51, 
modified on other grounds, C.C.A., 
149 F.2d 805. 


Equitable lieu held created in 
transactions involving; 

(1) Agreements for support. 

Fla—-Sonneman v. Tuszynski, 191 So. 
18, 139 Fla. 824. 

S.D.—^Application of Mach, 2>5 N.W. 
2d 881. 

(2) Assessments or charges 
against land located in particular 
plat or district. 

Va.—^Noremac, Inc., v. Centre Hill 
Court. 178 S.E. 877, 164 Va. 151. 
Wis —^Prudential Ins. Co. of America 
V. Wetzel, 248 N.W. 791, 212 Wis. 
100 . 

(3) Attorneys' fees.—Clark v. 
Armstrong & Murphy, 72 P.2d 362, 
180 Okl. 614. 

(4) Building or construction agree¬ 
ments. 

U.S.—Theatre Realty Co. v. Aron- 
berg-Fried Co., C.C.A.Mo., 86 F.2d 
383—U. S. Fidelity & Guaranty Co. 
V. Sweeney, C.C.A.Mo., 80 F.2d 235 
—Exchange 'State Bank v. Federal 
Surety Co., C.C.A.Kan., 2i8 F.2d 485 
—Town of Covington v. Alonzo B. 
Hayden, Inc., C.C.A.La., 27 F.2d 
360—^National Surety Co. v. Coun¬ 
ty Board of Education of McDow¬ 
ell County, C.C.A.N.C., 15 F.2d 993 
—In re Turner, D.C.Ky., 61 F.Supp. 
740—Standard Acc. Ins. Co v. Hud¬ 
dleston, D.C.Tenn., 51 F Supp. 646. 
Cal.—Pacific Ready Cut Homes v. Ti¬ 
tle Insurance & Trust Co., 14 P.2d 
510, 216 Cal. 447—Smith v. Anglo- 
California Trust Co., 271 P. 898, 
205 Cal. 496. 

Miss.—^Pincus v. Collins, 22 So.2d 
361, 198 Miss. 283. 

Mo.—^Hudler v. Muller, 55 S.W.2d 419. 
Okl.—Mullens v. Geo. C. Wright 
Lumber Co., 77 P.2d 700, 182 Okl. 
3-55. 

Pa—Hankins-Paulson Co. v. Stnck- 
ler-Miller Corporation, Com.Pl., 1 
Fay.L.J. '72. 

Wash.—^National Surety Co. v. Swa- 
sey, 282 P. 209, 154 Wash. '369— 
Speirs V, Jahnsen, 255 P. 117, 143 
Wash. 297. 

(5) Conditional sale.— Washington 
'Lumber & Millwork Co. v. McGuire, 
1 P.2d 437, 213 Cal. 13. 

(6) Disposition to be made of 
pro-perty on death of individual. 

KjC.—W inborne v. Guy, 22 S.E.2d 220, 

222 N.C. 128. 

N.D.—Hanson v. Hanson, 202 N.W. 
645, 62 N.D. 146. 
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Persons hound. An equitable lien is enforceable 
against the property in the hands of the original 
contractor, and also those who stand in his shoes, 


§ 4 

such as his heirs, personal representatives, volun¬ 
tary assignees, and, as discussed infra § 13, pur¬ 
chasers or encumbrancers with notice. 


Ohio.—WTiistler v. All ward, 12 N.B 
2d 299, 67 Ohio App. 147. 

Va.—Harper v. Harper, 16'5 S.E. 490, 
159 Va. 210. 

(7) Illegal transfer of assets to 
holding corporation.—^Atlantic Terra 
Cotta Co. V. Peter Guthy, Inc., 244 N. 

T..S. 331. 138 Misc. 7’$. 

(8) Leases.—Baranofsky v. Weiss, 
182 A. 47, 120 Pa.Super. 126—Wil¬ 
liams V. Benzing, '53 Pa.Dist. & Co. 
659. 

( 9 ) Options to purchase.—Clark v. 
State St. Trust Co., 169 N.E. '897, 270 
Mass. 140. 

(10) Partition suit or sale.—Bowen 
y. Horgan, 261 K.Y.S. 163, 237 App. 
Div. 832, reargument denied 261 N. 

T. S.' 1009, 237 APP.Div. 896—Bennis 
V, Conley, 231 N.Y.'S. 636. 

(11) Promissory notes and securi¬ 
ty therefor. 

U. S,—In re Soss, D.C.Del., '62 F.Supp. 
123. 

pia.~TrGadwell v. Exchange Nat. 
Bank of Tampa, 172 So. 914, 127 
Fla. 40—Folsom v. Farmers’ Bank 
of Vero Beach, 136 So. 524, 102 Fla. 
899, followed in Bush v. Webh, 141 
So. 632, 105 Fla, 612. 

Hh—Phelps V. Oak Hills Golf CJluh, 
269 Ill.App. 397. 

Mo.—Miller v. Heislcr, App., 187 S. 
W.2d 4'86. 

Ya.—Kidwell y. Henderson, 14'3 S.E. 
•336, 150 Va. '829. 

(12) Property settlement agree¬ 
ments* between spouses. 

N.Y.—Knight v. Knight, 57 N.Y.S.2d 
304, affirmed, 71 N.Y.S.2d 357, 272 
App.Dlv. 499. 

Okl.—Benson v. Benson, 1'51 P.2d 416, 
194 Okl. 309. 

(13) Recovery under claims 
against the government. 

Cal.—Long v. Thompson, 113 F.2d 
69S, 4-5 Cal.App.2d 161. 

D;C.—^Wardman v. Leopold, 86 F.2d 
277, 66 App.D.C. Ill, 106 A.L.R. 
1487, certiorari denied i57 S.Ct. 33, 
299 U.'S. 670, 81 L.Ed. 420. 

(14) Other circumstances. 

U.S.—Dickinson v. Rinke, C.'C.A.N.Y., 
132 P.2d 805—Union Trust Co. of 
Maryland v. Townshend, C.C.A.W. 
Va, 101 P.2d 903, certiorari denied 
Townshend v. Union Trust Co. of 
Maryland, 69 S.Ct. 1044, 307 U.'S. 
646, 83 LEd. 1526. 

Cal.—Mannon v. Pesula, 139 P.2d 33'6, 
59 Cal.App.2d 697. 

Colo.—School Dist. No. 3, C.lear Creek 
County V. Central Sav. Bank & 
Trust Co., 169 P.2d 361, 113 Colo. 
487. 

Conn.—Hansel v. Hartford-Connecti- 
cut Trust Co., 49 A 2d 666. 

Fla.—Special Tax School Dist. No. 1 


of Orange County v. Hillman, 179 
So. 805, 1'31 Fla 725. 

Idaho.—'Shepherd v. Dougan, 76 P.2d 
442, ‘58 Idaho '643. 

Ill.—Simpson v. Wrate, 169 N.E. '324, 
337 Ill. ‘520. 

Ky.—Carpenter v. Dummit, 297 S.W. 
695, 221 Ky. 67. 

Mo.—Central Fibre Products Co. v. 
Bacher, 112 S.W.2d 372, 232 Mo. 
App. 8'54, followed in Central Fibre 
Products Co. V. Madison, 112 S.W. 
2d 378 and Central Fibre Products 
Co. V. Brunswig, 112 S.W.2d 378, 
rehearing denied Central Fibre 
Products Co. V. Bacher, 112 S.W.2d 
379, 232 Mo.App. 854. | 

N. J.—Hadley v. Passaic Nat. Bank & 
Trust 'Co., 168 ’A. 3*8, 113 N.J.Eq. 
518. 

N.Y.—In re Gruhor, 68 N.E.2d 614, 
295 N.Y. 510, reargument denied 69 
N,E.2d 822, 296 N.Y. 668. 

N.C.—Raynor v. Raynor, 193 S.E. 216, 
212 N.C. 181. 

Okl.—Deskins v. Fidelity Nat. Bank 
of Oklahoma City, 80 P.2d 265, 183 
Okl. 119. 

Pa.—Gladowski v. iFelczak, 31 A.2d 
718, 346 Pa. 660, 161 A.L.R. 418. 
Equitable lien. held, aot created in 
transactions involving: 

(1) Agreement for support.—^Van 
Sickle V. Keck, 81 P.2d 707, 42 N.M. 
450. 

(2) Agreement to purchase bonds. 
—Jamison 'Coal & Coke Co. v. Goltra, 
C.C.A.MO., 143 F.2d '889, 164 A.L.R. 
1191, certiorari denied '65 S.Ct. 122, 
323 U.S. 769, 89 L.Ed. 61'5. 

(3) Bank deposits.—Ketterer v. U. 
S. Fidelity & Guaranty Co., -C.CjV. 
Ohio, 84 F.2d 736. 

(4) Building or construction con¬ 
tracts. 

Xj.g.—Stepp V. McAdams, Cj.'C.A.Cal., 
188 F.2d 92*5. 

—^Crescent Lumber Co. v. Borch- 
ers, 138 P.2d 779, 69 Cal.App.2d 
318. 

Kan.—^Weher Implement & Automo¬ 
bile Co. V. Dubach, 295 P. 979, 13,2 
Kan. 309. 

Mich.—Fredricks 'Lumber Co. v. 

Evans, 254 N.W. 176, 266 Mich. 486. 
Mo.—Davis Estate v. West -Clayton 
Realty Co., 89 S.W. 2d 22, -338 Mo. 
69. 

Nev.—Union Indemnity Co. v. A. D. 
Drumm, Jr., Inc., 70 P.2d *767, <67 
Nev. 242. 

Tex.—Gueringer v. St. Louis, B. & M. 
Ry. Co., Com.App., 23 S.W.2d 704. 

(5) Decedents' estates. 

Ga.—Baker v. Moore, 184 S.E. 729, 
182 Ga. 131. 

Tex.—Batson v. First Nat. Bank, Civ. 
App., 60 S.W.2d 651, error dis¬ 
missed. 


Utah.—'Sparks v. Hinckley, 6 P.2d 
670, 78 Utah 502. 

Va,—^Harnsberger v. Wright, 39 S. 
E.2d 73'7, 185 Va. '586. 

(6) Insurance proceeds.—'Freeman 

V. Freeman, 42 N.E,.2d 315, 8'14 Ill. 
App. 641—Freeman v. Equitable Life 
Assur. 'Soc. of U. S., 26 N.B.2d 714, 
304 Ill.App. *517. 

(7) Option to purchase realty. 

U.S.—MeVay v. Swift, C.'C.A.La., 102 

P.2d 771, certiorari denied 60 S.Ct. 
87, 308 U.S. 672, 84 L.Ed. 480—Me¬ 
Vay V. Swift, Q.C.A.La., 91 F.2d 208. 
Miss.—Burton v. Weathers, 199 So. 
79. 

(($) Payment of taxes.—^National 
Title Co. V. Laramore, 178 So. 165, 
130 Fla. 487. 

(9) Promise not to convey or mort¬ 
gage real estate.—B. Kuppenheimer 
& 'Co. V. Mornin, C.C.A Iowa, 7-8 F.2d 
261, certiorari denied 56 S.Ct. 13'5, 
296 U.S. 615, SO L.Ed. 436. 

(10) Promissory notes or security 
therefor. 

Mo.—'Cantley v. Beard, 98 SW.2d 730, 
339 Mo. 649. 

Nev.—Stockgrowers' & Ranchers' 

Bank of Reno v. Milisich, 233 P. 41, 
48 Nev. 373. 

Okl.—Guaranty Laundry Co. v. Lew¬ 
is, 88 P.2d 893, 184 Okl. 613. 

(11) Separation agreement.—In re 
Friedlander's Estate, 32 N.Y.'S.2d 991, 
178 Misc. 66. 

(12) Other circumstances. 

U.S.—Raymond-Eldredge Co. v. Se¬ 
curity Realty Inv. Co., 0;C.A Ky., 
91 P.2d 168—Investment Registry 

V. Chicago & M. Electric R. Co., D. 

C. Wis., 1 P.2d 1008—Kelly v. Cen¬ 
tral Hanover Bank & Trust Co., 

D. C.N.Y., 'll F.Supp. 497, remanded 
on other grounds, C.C.A., 86 P.2d 
61. 

Cal.—California Bank v. Leahy, 18 P. 

2d 709, 129 'Cal.App. 243. 

Ill.—Nostwick V. Kranz, 240 Ill.App. 

1 . 

Mich.—Cheff v. Haan, 2'57 N.W. 1894, 
269 Mich. 693. 

N.Y.—Simon v. Burgess, 130 N.Y.S. 

642, 1-46 App.Div. 37. 

Pa.—Houghten v. Restland Memorial 
Park, Com.Pl., '88 Pittsb.Leg.L.J. 
557, affirmed 23 A,2d 497, 343 Pa. 
626. 

R.I.—^Wheeler 'Co. v. Abbott-Beeber 
Co., 12 A.2d 6*57. 

Tenn.—Savage v. Savage, 4 Tenn. 
App. 277. 

Wash.—Falconer v. Stevenson, '61 P. 
2d 618; 184 Wash. 438. 

83. U.S.—^Union Trust Co. of Mary¬ 
land V. Townshend, C.C.A.W.Va., 
101 F.2d 903, certiorari denied 
Townshend v. Union Trust Co. of 
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1>. By Express Contract 

(1) In general 

(2) Identification and appropriation of 

property 

(1) In General 

An equitable lien may arise from an express con¬ 
tract whereby a party promises to transfer, or indicates 
an intent to charge or appropriate, particular property 
as security for an obligation. No special form of con¬ 


tract is essential, provided the intent of the parties to 
create a lien is clearly expressed. 

An equitable lien may arise from an express 
contracts^ based on a valuable and adequate con- 
sideration.85 As a general rule any express execu¬ 
tory contract whereby one party clearly indicates 
an intention to charge or appropriate some particu¬ 
lar property, real or personal, therein described or 
identified, as security for a debt or other obliga- 
tion,86 or whereby one party promises to assign, 


Maryland, 59 S.Ot. 1044, 307 IT.S. 
646, 83 Ii.£3d. 1626—^Tobin v. Insur¬ 
ance Agrency Co., C.C.A.MO., 80 F. 
2d 241—Geddes v. Reeves Coal & 
Dock Co., C.C.AMinn., 20 F.2d 48. 
54 A.L.R 282, certiorari denied 
Reeves Coal & Dock Co. v. Geddes. 
48 S.Ct. 117, 276 U.S. 566. 72 L.Bd. 
424—^Hutson v. Don^ Bell Lum¬ 
ber Co., D.C.MO.. 1 P.Supp. 468, af¬ 
firmed. C.C.A., Carson v. Longr-Bell 
Lumber Corporation, 73 P.2d 397, 
certiorari denied 55 S.Ct. 352, 294 

U. S. 707, 79 LEd. 1242, rehearing 
denied 66 S.Ct. 606, 294 U.S. 731, 
79 L.Bd. 1261. 

Cal.—Corpus Juris quoted iu Stockel 

V, Bllch, 297 P. 695, 598, 112 Cal 
App. 688—^Nau v. Santa Ana Sugar 
Co., 260 P. 705, 79 Cal.App. 685. 

Colo.—^Valley State Bank v. Dean, 47 
P.2d 924, 97 Colo. 161. 

Ill.—^Harney v. Colwell, 41 N.B 2d 
123, 31*4 Ill.App. 173—Corpus Juris 
quoted iu Sanner v. Banner, 257 Ill. 
App. 306, 321. 

Ind.—Powell v. Totten, 162 N.B. 418, 
93 Ind.App. 442—Sawers Gram Co. 
V. Goodwin, 146 N.E. 837, 83 Ind. 
App. 556. 

Ky.—^McPerran v. Louisville Title 
Co.’s Receiver, 71 S.W.2d 655, 254 
Ky. 362. 

Md.—^Union Trust Co. v. Biggs, 137 
A. 609, 153 Md. 50. 

N.C.—^Vinbome v. Guy, 22 S.B.2d 
220, 222 N.C. 128. 

Ohio.—Whistler V. Allward, 12 N.B. 

2d 299, 67 Ohio App. 147. 

Tenn.—State ex rel. McCormack v. 
American Building & Loan Ass’n, 
150 S.W.2d 1048, 177 Tenn. 385— 
Hunt V. Curry, 282 S.W. ,201, 153 
Tenn. 11. 

Wis.—Prudential Ins. Co. of America 
V. Wetzel, 248 N.W. 791, 212 Wis. 
100 . 

37 C.J. p 317 note 80. 

Necessity of notice 

(1) Equitable liens will not be en¬ 
forced against creditors without no¬ 
tice, either actual or constructive. 
—Stepp V. McAdams, C.C.A.Cal., 88 
P:2d 926. 

(2) An equitable lien contemplates 
notice to one into whose hands there 
comes a fund charged with a prior 
claim, since equity would not place 
upon the recipient of payment of a 
bona fide debt the obligation of re¬ 


fusing to accept the money due until 
it had made inquiry concerning other 
creditors and their claims.—Mary¬ 
land Casualty Co. v. Lincoln Bank & 
Trust Co., D.C.Ky., 40 P.Supp. 782. 

(3) Even where there is a present 
consideration, a mere secret agree¬ 
ment or arrangement, unaccompanied 
by any indicia of transfer, is insuf¬ 
ficient to create an equitable lien.— 
In re Bliss, C.C.A.I11.. 124 P.2d 819. 

84. U S.—^Exchange State Bank v. 
Federal Surety Co., C.C.A.Kan., 28 
P.2d 485. 

Ind,—Powell v. Totten, 162 N.B. 418, 
93 Ind.App. 442—Sawers Grain Co. 
V. Goodwin, 146 N.B. 837, 83 Ind. 
App. 656. 

Wis.—^Prudential Ins. Co. of America 
V. Wetzel, 248 N.W. 791, 212 Wis. 
100 . 

85. Oal.—(Corpus Juris quoted In 
Stockel V. Elich, 297 P. 695, 698, 
112 Cal.App 688. 

Ill.—Corpus Juris quoted in Sanner 
V. Sanner, 257 Ill.App. 306. 321. 

N.M.—Corpus Juris cited la Fuqua 
V. Trego. 133 P.2d 344, 347, 47 N.M. 
34, 

Tenn.—^Federal Land Bank of Louis¬ 
ville V. Monroe County, 64 S.W.2d 
716, 165 Tenn. 364, rehearing de¬ 
nied 67 S.W.2d 563, 165 Tenn. 624 
—Robertson v. Wade, 68 S.W.2d 
487, 17 Tenn.App. 457. 

37 C.J. p 315 note 75. 

Consideration held shown 
Conn.—^Hansel v. Hartford-Connecti- 
cut Trust Co., 49 A.2d 666. 

88. U.S,—Union Trust Co. of Mary¬ 
land V. Townshend, 101 F.2d 903, 

C. C.A.W.Va., certiorari denied 
Townshend v. Union Trust Co. of 
Maryland, 69 S.Ct. 1044, 307 U.S. 
646, 83 L.Bd. 1526—^In re Bauman, 

D. G.Cal., 57 P.2d 669, reversed on 
other grounds, C.C.A., Half Moon 
Fruit & Produce Co. v. Floyd, 60 F. 
2d 799—Corpus Juris cited in Ex¬ 
change State Bank v. Federal Sure¬ 
ty Co., C.€,A.Kan., 28 F..2d 485, 487 
—Geddes v. Reeves Coal & Dock 
Co., C.C.A.Minn., 20 P.2d 48, 64 A 
L.R. 282, certiorari denied Reeves 
Coal Be Dock Co. v. Geddes, 48 S. 
Ct. 117, 276 U.S. 556, 72 L.Bd. 424 
—U. S. V. 1364.76875 Wine Gallons, 
More or Less, of Spirituous Liq¬ 
uors, D.C.Mo., 60 P.Supp. 389— 

840 


[ Hutson V. Long Bell Lumber Co., 
D.C.MO., I P.Supp. 468, affirmed, C. 
C.A.. Carson v. Long-Bell Lumber 
Corporation, 73 P.2d 397, certiorari 
denied 65 S.Ct. 362, '294 U.S. 707, 
79 L.Ed. 1242, rehearing denied 
55 S.Ct. 606, 294 U.S. 731, 79 L.Bd, 
1261. 

Cal.—Childs Beal Estate Co. v. Shel¬ 
burne Realty Co., 143 P.2d 697, 23 
Cal.2d 268A^rpu8 Juris quoted in 
Stockel v. Elich, 297 P. 695, 698, 
12 Cal.App. 58.S—^Nau v. Santa Ana 
Sugar Co., 250 P. 706, 79 Cal.App. 
685. 

Del.— Cozpus Juris cited In Acacia 
Mut. Life Ins. Co. v. Newcomb, Ch., 
21 A.2d 723, 724. 

Fla.—Johnson v. Craig, 28 So.Sd 696 
—Gables Racing Assoc, v. Persky, 
6 So.2d 257, 148 Fla. 627—^Town of 
Naples V. Naples Imp. Corporation, 
2 So.2d 383, 147 Fla. 94—Poster v. 
Thornton, 179 So. 882, 131 Fla. 277 
—^Folsom V. Farmers’ Bank of Vero 
Beach, 136 So. 624, 102 Fla. 899, 
followed in Bush v. Webb, 141 So. 
632, 105 Fla. 612—^Jones v. Carpen¬ 
ter, 106 So. 127, 90 Fla. 407., 43 A. 
L.R. 1409. 

Ga.— Corpus Juris cited in Candler 
V. Bryan, *8 S.B.2d 81, 85, 189 Ga. 
851. 

Ill.—^Byron v. Byron, 62 N.B 2d 790, 
391 Ill. 256—Harney v. Colwell. 41 
N.B.3d 123. 314 IlLApp. 173— 

Phelps V. Oak Hills Golf Club. 269 
Ill.App. 397— ^Corpus Juris quoted 
in Sanner v. Sanner, 257 IlLApp. 
305, 321. 

Ky.—Gabbard v. Watkins, 133 S W.2d 
54, 280 Ky. 267—Owensboro Bank¬ 
ing Co. V. Lewis, 106 S.W.2d 1000, 
269 Ky. 277—^MePerran v. Louis¬ 
ville Title Co.’s Receiver, 71 S.W.2d 
665, 264 Ky. 362. 

Md.—^Union Trust Co. v. Biggs, 137 
A. 609, 153 Md. 60. 

Mich.—Cheff v. Haan, 267 N.W. 894, 
269 Mich. 693. 

N.J,—^Feldman v. Warshawsky, 196 
A 205, 122 N.J.Eq. 596, reversed 
on other grounds 4 A.'2d 84, 125 N. 
J.Bq. 19—Rutherford Nat. Bank v. 
H. R. Bogle Be Co., 169 A. 180, 114 
N.J.Eq. 671. 

N.M. —Corpus juris cited in Fuqua 
V. Trego, 133 P.2d 344. 347, 47 N.M. 
34 . 
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convey, or transfer the property as security for 
such a debt or obligation,S7 creates an equitable 
lien on the property so indicated. An intention to 
create a charge or lien on the property must clear¬ 
ly appear^® from the language of the instrument 
and the attendant circumstances,®^ strict proof of 
such intention being required.®0 If, however, the 
instrument evinces an intention that a lien shall ex¬ 


§ 4 

ist but falls short of its creation, a court of eq¬ 
uity proceeding on the maxim. Equity considers as 
done that which ought to be done, will carry but 
the purpose of the contracting parties.®^ 

Form, The form or language of the contract cre¬ 
ating an equitable lien is not very material, for eq¬ 
uity looks at the final intent and purpose rather than 
at the form.®® A seal affixed to the contract creat- 


N.T.—In re Friedlander’s Estate, 32 
N.T.S.2d 991, 178 Misc. 65. 

N.C.—^Winborne v. Guy, 22 SEld 
220, 222 N.C. 128. 

N.D.—Hellstrom v. First Guaranty 
Bank, 209 N.W. 379, 64 N.D. 322. 
Ohio.—Ferguson v. Laux, 16 N.E.2cl 
167, 67 Ohio App. 496—^Whistler v. 
Allward, 12 N.E.2d 299, 67 Ohio 
App. 147. 

Okl.—Davis v. Lewis, 100 P.2d 994, 
187 Okl. 91—Mullens v. Geo. C. 
Wright Lumber Co., 77 P.2d 700, 
182 Okl, 365—Clark v. Armstrong 
& Murphy, 72 P.2d 362, 180 Okl. 
514. 

Pa.—Sundheim v. School Dist. of 
Philadelphia, 166 A. 365, 311 Pa. 90. 
S.D.—Central Tractor & Equipment 
Co. V. Betz, 260 N.W. 269, 63 S.D. 
435. 

Tenn.—State ex rel. McCormack v. 
American Building & Loan Ass’n, 
160 S.W.2d 1048, 177 Tenn. 385— 
Hunt V. Curry, 283 S.W. 201, 163 
Tenn. 11—Robertson v. Wade, 68 
S.W.2d 487, 17 Tenn.App. 467. 

Tex,—Simpson v. Amarillo Mut. 
Benev. Ass’n, Clv.App., 68 S.W.2d 
597. 

Va.—Harnsberger v. Wright, 39 S.E. 
2d 737, 186 Va. 686—Ndremac, Inc., 
V. Centre Hill Court, 178 S.E. 877, 
164 Va. 151—Harper v. Harper, 165 
S.E. 490, 159 Va. 210. 

Wash,—Speirs v. Jahnsen, 256 P. 117, 
143 Wash. 297, 

Wis.—Bartholomew v. Thieding, 273 
N.W. 468, 226 Wis. 136. 

37 C.J. p 316 note 78. 

XnsTLfQlclenoy as legal lien 
Contract to mortgage, pledge, or 
create lien on specific property is 
valid between parties and as against 
simple creditors and purchasers with 
noticST ahd“will be enfofced in equi¬ 
ty, although insufficient to create le¬ 
gal lien.—Irving Trust Co. v. Bank 
of America Nat. Ass’n, C.C.A.N.Y.,- 
68 P.2d 887, certiorari denied 64 S. 
^'^O, ^2 U.S. 628, 78 L.Ed. 1482. 

87. U.S.—Union Trust Co. of Mary¬ 
land V. Townshend, C.C.A.W.Va., 
101 F.2d 903, certiorari denied 
Townshend v. Union Trust Co. of 
Maryland, 59 S.Ct. 1044, 307 U.S. 
646, 83 L.Ed. 1626—Haas v, Ren- 
dleman, C.C.A.N.C., 62 P.2d 701, 
certiorari denied 63 S.Ct. 695, 289 
U.S. 750, 77 L.Ed. 1496—Geddes v. 
Reeves Coal & Dock Co., C.C.A. 
Minn., 20 F.2d 48, 64 A.L.R. 282, 


certiorari denied Reeves Coal & 
Dock Co. V. Geddes, 48 S.Ct. 117, 
275 U.S. 556, 72 L.Ed. 424—Hutson 
V. Long Bell Lumber Co., D.C.Mo., 
1 F.Supp. 468, affirmed, C.C.A., Car- 
son V. Long-Bell Lumber Corpora¬ 
tion, 73 P.2d 397, certiorari denied 
55 S.Ct. 352, 294 U.S. 707, 79 L.Ed. 
1242, rehearing denied 65 S.Ct. 606, 
294 U.S. 731, 79 L.Ed. 1261. 

Gal—Nau v. Santa Ana Sugar Co., 
,260 P. 705, 79 Cal.App. 686. 

Ill.—Corpus Juris quoted in Sanner 
V. Sanner, 257 Ill.App. 305, 321. 
Mich.—ChefC v. Haan, 257 N.W. 894, 
269 Mich. 593. 

N.J.—Feldman v. Warshawsky, 196 
A. 205, 122 N.J.Eq. 596, reversed on 
other grounds 4 A.2d 84, 125 N.J. 
Eq. 19. 

N.C.—^Winborne v. Guy, 22 S E 2d 
220, 222 N.C. 128. 

Okl.—Mullens v. Geo. C. Wright 
Lumber Co., 77 P 2d 700, 182 Okl. 
356. 

Tenn.—State ex rel. McCormack v. 
American Building & Loan Ass’n, 
150 S.W.2d 1048, 177 Tenn. 385— 
Hunt V. Curry, 282 S.W. 201, 163 
Tenn. 11—Savage v. Savage, 4 
Tenn.App. 277. 

37 C.J. p 316 note 79. 

88. U.S.—Jamison Coal & Coke Co. 

V. Goltra, C.C.A.Mo., 143 P.2d 889, 
154 A.L.R. 1191, certiorari denied 
66 S.Ct. 12.2, 323 U.S. 769, 89 L. 
Ed. 616—Jackman v. Newbold, C. 
C,A.Kan., 28 F..2d 107, 62 A.LR. 
729—Penn Lumber Co. v. Wilson, 
C.C.A.Va., 26 P.2d 893—In re Burk¬ 
hart & Son Packing Co., D.C.Mich., 
14 F.Supp. 12—^Hutson v. Long Bell 
Lumber Co., D.C.Mo., 1 F.Supp. 
468, affirmed, C.C.A., Carson v. 
Long-Bell Lumber Corporation, 73 
F.2d 397, certiorari denied 55 S.Ct. 
362, 294 U.S. 707, 79 L.Ed. 1242, 
rehearing denied 66 S.Ct. 506, 294 
U.S. 731, 79 L.Ed. 1261. 

Ill.—Byron v. Byron, 62 N.E.2d 790, 
391 Ill. 256. 

Miss.—Haraway v. Planters Agr. 
Credit Corporation, 173 So. 448, 178 
Miss. 489. 

Neb.—Glissmann v. McDonald, 260 N. 

W. 182, 1.28 Neb. 693—Mihan v. 
Great Western Sugar Co., 236 N.W. 
172, 121 Neb. 109. 

Nev.—Corpus Juris cited lu Union 
Indemnity Co. v. A. D. Drumm, Jr., 
Inc., 70 P.2d 767, 768, 57 Nev. 242. 
N.T.—^James v. Alderton Dock Yards, 
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176 N.E. 401, 266 N.Y. 298, reargu¬ 
ment denied 177 N.E. 191, 256 N. 
Y. 681. 

Tenn.—Savage v. Savage, 4 Tenn. 
App. 277. 

37 C:J. p 317 note 82. 

89. Ill.—Freeman v. Equitable Life 
Assur. Soc. of U. S., 26 N.E.2d 714, 
304 Ill.App. 517. 

N.Y.—Pennsylvania Oil Products Re¬ 
fining Co. V. Willrock Producing 
Co., 196 N.E. 386. 267 N.Y. 427— 
In re Friedlander’s Estate, 32 N.Y. 
S«2d 991, 178 Misc. 66. 

37 C.J. p 317 note 82. 

Absence of intent to create lien 
The maxim as to regarding that 
as done which ought to be done can¬ 
not be invoked to create an equitable 
lien on property sold by contract 
passing title, and not evidencing in¬ 
tent to hold it as security.—StOne v. 
First Nat. Bank, 198 P. 244, 100 Or. 
528. 

90. N.Y.—Pennsylvania Oil Products 
Refining Co. v. Willrock Producing 
Co., 196 N.E. 386. 267 N.Y. 427— 
In re Friedlander’s Estate, 32 N.Y. 
S.2d 991, 178 Misc. 66. 

37 C.J. p 317 note 83. 

Conjecture 

In order to create equitable lien 
on realty in absence of written con¬ 
tract, proofs should not leave result 
to conjecture.—Steggall v. Steggall, 
264 N.W. '842, 274 Mich. 402. 

91. N.Y.—In re Friedlander’s Estate, 
32 N.Y.S.2d 991, 178 Misc. 66, 

37 C.J. p 317 note 86. 

98. U.S,—Jamison Coal & Coke Co. 
V. Goltra, C.C.A.Mo., 143 F.2d 889, 
154 A.L.R. 1191, certiorari denied 
65 S.Ct. 122, 323 U.S. 769, 89 L.Ed. 
616. 

Fla.—Folsom v. Farmers' Bank of 
Vero Beach, 136 So. 624, 102 Fla. 
899, followed in Bush v. Webb, 141 
So. 532, 105 Fla. 612. 

Miss.—Pincus v. Collins, 22 So.2d 361, 
198 Miss. 283. 

N.Y.—In re Priedlander’s Estate, N. 
Y.Sur., 32 N.Y.S.2d 991, 178 Misc. 
65—Bennis v. Conley, '231 N.Y.S. 
636. 

N.D.—^Hellstrom v. First Guaranty 
Bank, 209 N.W. 379, 64 ND. 322. 
Ohio.—^Ferguson v. Laux, 16 N.E.2d 
167, 57 Ohio App. 495. 

I Vt.—Button’s Estate v. Anderson, 28 
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ing an equitable lien is not necessary.^^ Where 
an intention to charge some particular property is 
clear, an equitable Hen, at least on personal prop¬ 
erty, may be created by a mere parol agreement 
and, even in the case of realty, where the consid¬ 
eration has been fully paid under the contract, and 
thus is so far executed, and no rights of creditors 
or bona fide purchasers have intervened, the con¬ 
tract is good as between the parties without a writ- 
ing.95 

(2) Identification and Appropriation of 
Property 

In order to create an equitable lien, the agreement 
must deal with some specific property or fund and identi¬ 
fy it with reasonable certainty, and must distinctly ap¬ 
propriate the fund or property involved. 

In order that an equitable lien may arise, the 


agreement of the parties must deal with some spe¬ 
cific property,9® and it is also essential that the 
property or fund intended to be appropriated or 
charged should be identified or described with a 
reasonable degree of certainty.97 However, only 
such an identification is required as is essential to 
the enforcement of the Hen.^S it is also essential 
that the contract make a distinct appropriation of 
the fund or property pro tanto,99 either by giving 
an order thereon or by otherwise transferring it in 
such a manner as in effect to constitute an eq¬ 
uitable assignment and authorize the holder of the 
fund or property to pay the amount directly to the 
creditor.! 

In accordance with this rule it is generally held 
that an order to pay a debt out of a particular 
fund belonging to the debtor, or an assignment of 


A. 2<i 404, 112 Vt. 531, 143 A.Ii.R. 
195. 

37 C.J. p 317 note 81. 

93. Ky.—Swigert v. Kentucky Bank, 
17 B.Mon. 268. 

94. U.S.—Slack V. Gunerius, C.C.A. 
Wis., 67 F.2d 852—Jackman v. 
Newbold, C.C.A.Kan„ 28 F.2d 107, 
62 A.L.R. 729—Crosby v. Packer, 
C.€,A.Mass, 22 F 2d 611—In re P. 

B. McChesney & Son, D.C.Ky., 31 
P.Supp. 202—Hutson v. Long Bell 
Lumber Co., D C Mo., 1 F.Supp. 
468, affirmed, CCA., Carson v. 
Long-Bell Lumber Corporation, 73 
P.2d 397, certiorari denied 55 S.Ct. 
352, 294 U.S. 707, 79 L.Ed. 1242, 
rehearing denied 55 S Ct. 506, 294 
U.S. 731, 79 L.Ed. 1261. 

Fla.—Craven v. Hartley, 135 So. S99, 
102 Fla. 282. 

Ky.—^McFerran v. Louisville Title 
Co.'s Receiver, 71 S.W.2d 655, 254 
Ky. 362. 

Va.—^Harnsberger v. Wright, 39 S.E. 

2d 737, 185 Va. 686. 

37 C.J. P 319 note 97. 

95. Okl.— Corpus Juris cited Su 
Grayson v. Crawford, 119 P.2d 42, 
45, 189 Okl. 546. 

37 C.J. p 319 note 1. 

96. U.S.—^Hutson v. Long Bell Lum¬ 
ber Co., D.C.Mo., 1 F.Supp. 468, af¬ 
firmed, C.C.A., Carson v. Long-Bell 
Lumber Corporation, 73 F.2d 397, 
certiorari denied 55 S.Ct. 352, 294 
U.S. 707, 79 L.Ed. 1242, rehearing 
denied 55 S.Ct. 506, 294 U.S. 731, 
79 L.Ed. 1261. 

Conn.—Bassett v. City Bank & Trust 
Co.. 165 A. 557, 116 Conn. 617. 

Nev.—^Union Indemnity Co. v. A. D. 
Drumm, Jr., Inc., 70 P.2d 767, 67 
Nev. 242. 

N.T.—James v. Alderton Dock Tards, 
176 N.E. 401, 256 N.Y. 298, reargu- 
ment denied 177 N.E. 191, 266 IT. 
T, 681. 

“Ordinarily, a court of equity will 


not create a lien upon real estate 
in favor of a party unless, from the 
nature of the transaction, rights 
have sprung up which ought to be 
held binding upon the specific prop¬ 
erty."—McKay V. Snider, 190 S.W.2d 
886, 893, 354 Mo. 674. 

97. U.S.—Ketterer v. U. S. Fidelity 
& Guaranty Co., C.C.A.Ohio, 84 F. 
2 d 736—Penn Lumber Co. v. Wil¬ 
son, C,C.A.Va., 26 P2d 893—In re 
Fergusson Drug Co., D C.Pa., 19 F. 
Supp. 206, affirmed, C.C.A., Marko¬ 
witz V. Taylor, 94 F.2d 782—In re 
Burkhart & Son Packing Co., D C. 
Mich., 14 F.Supp. 1*2—Hutson v. 
Long Bell Lumber Co., D.C.Mo., 1 
F.Supp. 468, affirmed, C.C.A., Car- 
son V. Long-Bell Lumber Corpora¬ 
tion, 73 F5d 397, certiorari denied 
55 S.Ct. 352, 294 U.S. 707, 79 L.Ed. 
1242, rehearing denied 55 S.Ct. 506, 
294 U.S. 731, 79 L.Ed. 1261. 

Conn.—^Bassett v. City Bank & Trust 
Co., 165 A. 557, 116 Conn. 617. 

Fla.—Folsom v. Farmers' Bank of 
Yero Beach, 136 So. 624, 102 Fla. 
899, followed in Bush v. Webb, 141 
So. 532, 105 Fla. 612. 1 

Kev.—Union Indemnity Co. v. A. D* 
Drumm, Jr., Inc., 70 P.2d 767, 57 
Nev. 242. 

N.J.—Rutherford Nat. Bank v. H. R, 
Bogle & Co., 169 A. 180, 114 N.J. 
Eq. 671. 

N.Y.—James v. Alderton Dock Yards, 
176 N.E. 401, 256 N.Y. 298, rear¬ 
gument denied 177 N.E. 191, 256 
N.Y. 681. 

Pa.—Sundheim v. School Dist. of 
Philadelphia, 166 A. 366, 311 Pa. 
90. 

37 C.J. p 319 note 94. 

98. Ill.—^Union Trust Co. v. Trum¬ 
bull, 27 N.E. .24, 137 Ill. 146. 

Bankas day loan agreement with 

security dealer did not fail to create 
lien because it allegedly failed suffi¬ 
ciently to identify securities, where 
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borrowed money was to be used to 
obtain securities which borrower 
contracted to purchase, or to release 
securities held as collateral, and such 
securities were to be held in trust, 
or their proceeds paid to bank dur¬ 
ing day.—Irving Trust Co v. Bank 
of America Nat. Ass'n, C.C.A N.T., 
68 P.2d 887, certiorari denied 54 SCt. 
630, 292 U.S. 628, 78 L.Ed. 1482. 

99. U.S.—Penn Lumber Co. v. Wil¬ 
son, CC.A.Va., 26 P.2d 893—In ra 
Goodhue Motor Co., DC.Md., 28 F. 
2d 40‘2—In re Burkhart & Son 
Packing Co., D.C.Mich., 14 F.Supp 
12 . 

N.M.—Snipes v. Dexter Gin Co., 116 
P.2d 1019, 45 N.M. 476. 

37 C.J. p 317* note 87. 

TTnlimited use of funds 

Contractor to whom unconditional 
payments are made may use money 
so paid in any way he desires, and 
such payments are not subject to an 
equitable lien.—Maryland Casualty 
Co. V. Lincoln Bank & Trust Co., D. 
C.Ky., 18 F.Supp. 375. 

Commingling of assets 

(1) Lien cannot be asserted upon 
funds in borrower's hands, which at 
an earlier stage might have been 
subject to lien, if, by claimant’s con¬ 
sent, fund has become part of bor¬ 
rower’s general estate.—In re Fergus¬ 
son Drug Co., D.C.Pa., 19 F.Supp. 206, 
affirmed, C.C.A., Markowitz v. Taylor, 
94 F.2d 782. 

(2) Under some circumstances an 
equitable lien may be impressed 
where funds are commingled with 
general assets; but in such cases it 
has been held that there must be 
conscious wrongdoing.—Gearns v. 
Commercial Cable Co., 32 N.Y.S.2d 
866, 177 Misc. 1047. 

1. Neb.—Mihan v. Great Western 

Sugar Co., 236 N.W. 172. 121 Neb. 

109. 

37 C.J. P 317 note 87. 
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the fund or a part thereof, gives to the creditor or 
assignee a specific equitable lien on the fund, and 
binds it in the hands of the drawee or holder.^ 
However, it has been held that an order for a part 
only of a fund will not give the person in whose 
favor it is drawn an equitable lien on the fund, 
unless there is an acceptance by the drawee, or an 
obligation by him to accept may be fairly implied 
from the custom of trade, or the course of business 
between the parties.^ 

A mere promise to pay a debt out of a particular 
fund, without any op nation of the fund, is 

generally held not sufficient to create an equitable 
lien on the fund,^ even though the fund was cre¬ 
ated through the efforts and outlays of the party 
claiming the lien;^ ‘but there is also authority hold¬ 
ing that a contract under which one party is to re¬ 
ceive compensation for services out of a particular 


fund, if and when realized, and which has been per¬ 
formed by such party, gives him an equitable lien 
on the' fund when it comes into existence,® at least 
where the fund is created in whole or in part by 
the efforts of the promisee.*^ The test, it has been 
said, is whether the party contracting for the serv¬ 
ices sufficiently indicated an intention to make the 
fund described in the contract security for the 
debt,® although such intention need not be express, 
but may be implied from the terms of the agreement 
construed with respect to the situation of the par¬ 
ties at the time of the contract and the attendant 
circumstances.® 

c. By Implication 

(1) In general 

(2) Improvements or benefits 

(3) Advances 


2. U.S.—^National Surety do. v.' 
County Board of Education of Mc¬ 
Dowell County, C.C.A.N.C., 16 F.2d 
993. 

37 C.J. P 318 note 88. 

3 ^ XJ.S.—Bosworth v. Jacksonville 
Nat. Bank, Ill., 64 F. 615, 12 C.C.A. 
331. 

37 C.J. P 318 note 90. 

4. U.S.—^Corpus Juris cited lu Jami¬ 
son Coal & Coke Co. v. Ooilra, C.C. 
A.MO., 143 F.2d 889, 893, 154 A.UR. 
1191, certiorari denied 65 S.Ct. 
12,2, 323 U.S, 769, 89 L.Ed. 616— 
Cabell V. Markham, D C.N.Y., 09 F. 
Supp. 640, afllrmed, C.C.A., 162 F. 
2d 153—Jackman v. Nowbold, C.C. 
A.Kan., 2’8 F.2d 107, 62 A.L.R. 729 
—In re Conoley, D.C.N.T., 60 F. 
Supp. 542. 

Ariz.—Corpus Juris cited tu Moeur v. 
Farm Builders' Corporation, 274 P, 
1043, 1046, 35 Ariz. 130, followed in 
Moeur v. Anchor Trust Co. of 
Wichita, 2'74 P. 1047, first case, 36 
Ariz. 142, and 274 P. 1047, second 
case, 35 Ariz. 143. 

Cal.—Ck>rpus Juris cited lu Morrison 

V. Havens, 76 P.2d 615, 616, 24 Cal. 
App.2d 604. 

Idaho.—Eureka Development Co. v. 

Clements, 258 P. 371, 44 Idaho 484. 
Neb.—Corpus Juris quoted iu Mihan 
v. Great Western Sugar Co., 236 N. 

W. 17'2, 173, 121 Neb. 109. 

N.M.—Corpus Juris cited lu Snipes 

V. Dexter Gin Co., 116 P.2d 1019, 
1021, 45 N.M. 476—Corpus Juris 
cited iu Kahnt v. Jones McKeen 
Mercantile Co., 260 P. 673, 674, 32 
N.M. 537. 

N.Y.—James v. Alderton Bock Yards, 
176 N.E. 401, 256 N.Y. 298, reargu¬ 
ment denied 177 N.E. 191, 256 N.Y. 
681—In re Additional Approach to 
Triborough Bridge, 12 N.Y.S.2d 884, 
257 App.Div. 267—Hurdman v. Kel¬ 
ly, 4 N.Y.S.2d '316, 167 Misc. 945. 


affirmed 6 N.Y.S.2d 378, 254 App. 
Biv 368. 

Tex—Lacy v. State Banking Board, 
11 S.W.2d 496, 118 Tex. 91, follow¬ 
ed in First Nat. Bank v. State 
Banking Board, 11 S.W.2d 605, 118 
Tex. 90, and Dydlck v. State Bank¬ 
ing Board of Texas, 11 S.W.2d 505, 
118 Tex. 168, rehearing denied 12 

S.W.2d 954, 118 Tex. 168. 

Wis.—Bartholomew v. Thieding, 273 
N.W. 468, 225 Wis. 135. 

Wyo.—Corpus Juris cited iu First 
Nat. Bank of Green River v. Ennis, 
Wyo., 14 P.2d 201, 206, 44 Wyo. 
497. 

37 C.J. p 318 note 92, 

Present right required 
A general promise to give secur¬ 
ity in the future is not enough to 
create an equitable lien; the agree¬ 
ment out of which an equitable lien 
is to arise must purport to give an 
absolute present right, although such 
right may be qualified by the re¬ 
served right of partial withdrawal 
and substitution of security.—^Ket- 
terer v. U. S. Fidelity & Guaranty 
Co., C.C,A.Ohio, 34 F.2d 736. 

Coutiugeut fee 

An equitable lien on a fund recov¬ 
ered as a result of litigation does not 
arise merely by virtue of a contract 
for a contingent fee.—Button’s Es¬ 
tate V. Anderson, 28 A.2d 404, 112 Vt. 
531, 143 A.L.R. 196. 

Agreemeut to pay percentage of 
amount realized for procuring dis¬ 
position of stock holdings was held 
not enforceable as equitable lien.— 
McAvoy V. Schramme, 2.20 N.Y.S. 423, 
'219 App.Biv. 604, affirmed 157 N.E. 
863, 245 N.Y. 675, motion denied 157 
N.E. 883, 246 N.Y. 621. 

Accounts receivable 

A promise by a debtor to pay an 
indebtedness out of the proceeds of 
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certain accounts receivable exhibited 
to the creditor does not give rise to 
an equitable lien for the payment of 
the debt.—Lone Star Cement Corpo¬ 
ration V. Swartwout, C.C.A.Va., 93 F. 
2d 767. 

5. U.S.—^Wright V. Ellison, 1 Wall. 
16, 17 L.Bd. 665. 

Neb.—Corpus Juris quoted iu Mihan 

V. Great Western Sugar Co., 236 N. 

W. 172, 173, 121 Neb. 109. 

N.M.—(Corpus Juris cited lu Snipes v. 
Bexter Gin Co., 116 P.2d 1019, 1021, 
46 N.M. 475—Corpus Juris cited lu 
Kahnt v. Jones McKeen Mercantile 
Co., 260 P. 673, 674, 32 N.M. 637. 

6. U.S.—Underwood v. Phillips Pe¬ 
troleum Co., C.C.A.Okl., 155 F.2d 
375—Geddes v. Reeves Coal & 
Dock Co., C.C.A.Minn, 20 P.2a 48, 
54 A.L.R. 2S'2, certiorari denied 
Reeves Coal & Dock Co. v. Geddes, 
48 S.Ct. 117, 275 U.S. 656, 72 L.Ed. 
424. 

Okl.—Clark v. Armstrong & Murphy, 
72 P.2d 362, 180 Okl. 614. 

7. U.S.—Mitchell v. Bowman, C.C.A. 
Colo., 123 F.2d 445. 

Services rendered by architect’s con- 
sultaut 

Where contract provided that a 
share of the compensation to be re¬ 
ceived for architectural services 
should be paid to the consultant, 
whose duty it was under contract 
to procure employment for the archi¬ 
tect, the consultant acquired a lien 
on funds due as compensation for 
services rendered by the architect In 
employment procured by consultant. 
—Mitchell V. Bowman, supra. 

8. Vt.—Button’s Estate v. Anderson, 
28 A.2d 404, 112 Vt. 631, 143 A.L.R. 
195. 

9. Vt.—^Button’s Estate v, Anderson, 
supra. 
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(1) In General 

An equitable lien may arise by Implication from the 
conduct and dealings of the parties out of general con¬ 
siderations of right and justice, as, for example, in the 
case of property unlawfully appropriated or the payment 
of another's debt. There must however, be some ground 
for the intervention of equity, such as the absence of an 
adequate remedy at law. 

An equitable lien may arise independently of any 
express agreement;^® it may arise by implication 
from the conduct and dealings of the parties.ii As 
the rule is frequently stated, in the absence of an 
express contract, an equitable lien, based on those 
maxims which lie at the foundation of equity ju¬ 


risprudence, may arise by implication out of gen¬ 
eral considerations of right and justice, where, as 
applied to the relations of the parties and the cir¬ 
cumstances of their dealings, there is some obli¬ 
gation or duty to be enforced.^2 However, the 
tendency is to limit rather than extend the doctrine 
of constructive liens,^^ and, in order that such a 
lien may be claimed, either the aid of a court of 
equity must be requisite to the owner so that he 
can be compelled to do equity or there must be 
some element of fraud in the matter as a ground 
of equitable relief.^^ Such a lien will not be im- 


10. Fla.—Jones v. Carpenter, 106 So. 
127, 90 Fla. 407, 43 A.L.R. 1409. 

Ill.—Phelps V. Oak Hills Golf Club, 
269 Ill.App. 397. 

Mass.—Meteor Products Co. v. So- 
ci4tS d’Electro Chimie et d’Electro 
Metallurgie, 161 N.E. 875, 263 Mass. 
543. 

Tex.—Rountree Motor Oo. v. Smith 
Motor Co., Civ.App., 109 S.W.2d 
,296, error dismissed. 

Keoessary implication from agrree- 
ment 

If the intention to create an equi¬ 
table lien arises by necessary im¬ 
plication from the agreement, con¬ 
strued with reference to the situa¬ 
tion of the parties and attendant cir¬ 
cumstances, such equitable right will 
be enforced by a court of equity.— 
Springer v. J. R. Clark Co., C.C.A. 
Minn., 138 F.2d 722. 

11. XJ.S.—Corpus Juris cited In Ex¬ 
change State Bank v. Federal Sure¬ 
ty Co., C.C.A.Kan., 28 F.2d 485, 487. 

Hawaii.—Corpus Juris quoted in 
Manufacturers Life Ins. Co. v. von 
Hamm-Toung Co., 34 Hawaii 288, 
304, 

37 C.J. P 315 note 67. 

Construction of parties’ conduct 
In determining the existence of an 
equitable lien, the parties' conduct 
should be construed as adopting 
whatever method consistent with the 
facts and with the rights reserved is 
most fitted to accomplish the result 
intended.—Springer v. J. R. Clark 
Co., C.C.AMinn., 13'8 F.2d 722. 

12. U.S.—Massachusetts Mut. Life 
Ins. Co. V. Jeckell, C.C.A.Ohio, 124 
F.2d 339—Buhl v. Kavanagh, C.C. 
A.Mi 9 h., 118 F.2d 315—Cleveland 
Clinic Foundation v. Humphrys, 
C.C.AOhio, 97 F.2d 849, 121 A.L.R. 
163, certiorari denied 59 S.Ct. 93, 
305 XJ.S. 628, 83 L.Ed. 403—Corpus 
Juris cited in Exchange State Bank 
V. Federal Surety Co., C.C.A.Kan., 
28 F-2d 485—U. S. v. 1364.76876 
Wine Gallons, More or Less of 
Spirituous Liquors, L.C.Mo., 60 F. 
Supp. 389. 

Axiz.—Corpus Juris cited in Greer v. 


Goesling, 97 P.2d 218, 219, 64 Ariz. 
488. 

Del.—Corpus Juris cited in Acacia 
Mut. Life Ins. Co. v. Newcomb, 21 
A.2d 723, 724. 

Fla.—Johnson v. Craig, 28 So.2d 696 
—Gables Racing Assoc, v. Persky, 
6 So.2d 257, 148 Fla. 627—Town of 
Naples V. Naples Imp. Corporat on, 
2 So.2d 383, 147 Fla 94—Poster v. 
Thornton, 179 So. 882, 131 Fla. 277 
—Jones V. Carpenter, 106 So. 127, 
90 Fla. 407, 43 A.L.R. 1409. 

Ill.—Phelps V. Oak Hills Golf Club, 
269 IlLApp. 397. 

Ky.—Back v. Back's AdmT, 135 S. 
■W.2d 911, 281 Ky. 2'82—Gabbard v. 
Watkins, 133 S.W.2d 64, 280 Ky. 
257—Owensboro Banking Co. v. 
Lewis, 106 S.W.2d 1000, 269 Ky. 277 
—^IklcFerran v. Louisville Title 
Co.’s Receiver, '71 S.W.2d 655, 264 
Ky. 362. 

Mass.—Meteor Products Co. v. So- 
ci€t6 d'EIectro Chimie et d'Electro 
Metallurgie, 161 N.E. 875, 263 Mass. 
643. 

Mich.—ChefC v. Haan, 257 N.W. 894, 
269 Mich. 693. 

Neb.—Corpus Juris quoted in Mihan 

V. Great Western Sugar Co., 236 N. 

W. 172, 173, 121 Neb. 109. 

N.J.—Corpus Juris quoted in Schmid 
V. First Camden Nat. Bank & Trust 
Co., '2’2 A.2d 246, 263, 130 N.J.Eq. 
254. 

Okl.—Benson v. Benson, 151 P.2d 416, 
194 Okl. 309—Mullens v. Geo. C. 
Wright Lumber Co., 77 P.2d 700, 
182 Okl. 355—'Clark v. Armstrong 
& Murphy, 72 P.2d 362, 180 Okl. 
514—^Corpus Juris quoted in Thach- 
er v. International Supply Co., 64 
P.2d 376, 381, 176 Okl. 14. 

Tex.—^Williams v. Greer, Civ.App., 
12,2 S.W.2d 247. 

W.Va.—Milligan Coal Co. v. Polowy, 
151 S.E. 429, 108 W.Va. 458. 

37 C.J. p 319 note 4. 

Artifice or fraud 

Where one is deprived of the pos¬ 
session of real or personal property 
by artifice or fraud of another, equity 
implies and declares out of general 
consideration of right and justice, 
as between the parties, a lien on the 
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property to secure the charge legally 
or equitably assessed against it.— 
Williams v. Greer, Tex.Civ.App., 122 
S.W.2d '247. 

Particular circumstances 

(1) Obtaining deed without pay¬ 
ment of consideration. 

N.M.—Morgan v. Thompson, 127 P.2d 
1037, 46 N.M. 282. 

Okl.—Jackson v. Jackson, 167 P.2d 
61, 196 Okl. 692. 

(2) Use of money of innocent 
mortgagees to satisfy judgment lien 
and repair property, where deed to 
grantee was void.—Gladowski v. Fel- 
czak, 31 A.2d 718, 346 Pa. 660, 151 
AL.R. 418. 

(3) Expenditure by trustees of 
moneys obtained under void mort¬ 
gage and used for benefit of trust 
beneficiary.—Rushworth v. Powers, 
.267 N.T.S. 328, 149 Misc. 401, affirmed 
In re Whipple's Will, 281 N.T.S. 693, 
244 App.Div. 884, and Rushworth v. 
Powers, 281 N.T.S. 693, -244 App.Div. 
885. 

(4) Performance of construction 
contract by assignee of contract— 
Kenan v. Moon, 128 So. 379, 221 Ala. 
286. 

(5) Rescission of contract which 
was not specifically enforceable.— 
Pratt y. Weeks, D.C.Fla., 1 F.Supp. 
953. , 

13. N.J.—Corpus Juris cited iu 
Schmid v. First Camden Nat. Bank 
& Trust -Co., 22 A.2d 246, 25'3, 130 
N.J.Eq. 254. 

N.T.—Taylor v. Baldwin, 10 Barb. 
626. 

14, Vt.—Green v. McDonald, 63 A 
332, 75 Vt 93. 

“Equity will create a lien only in 
those cases where the party entitled 
thereto has been prevented by fraud, 
accident, or mistake from securing 
that to which he was equitably enti¬ 
tled."—ChefC V. Haan, 257 NW. 894, 
896, i269 Mich. 693. 

Coustructiozi. work by husband on 
wife’s laud 

A husband, who allegedly suggest¬ 
ed, designed, and supervised con¬ 
struction of, and work on, a dwelling 
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plied and enforced where the facts and circum¬ 
stances present no grounds for equitable relief, 
and there is an adequate remedy at law,^® as where 
the parties themselves have stipulated for a purely 
legal liability.For an equitable lien to arise out 
of an implied contract, the attendant circumstances 
must clearly indicate an intention of the parties to 
create a lien on specific property.^S 

A moral obligation alone is not sufficient to sup¬ 
port an equitable lien.^^ 

Money or property unlazvfully appropriated. If 
a court of equity can trace money or property un¬ 
lawfully obtained or appropriated into any other 
shape, it will intervene to secure it for the owner, 
by holding it to be his or by giving him a lien on 
it,-20 but such a lien cannot be enforced on other 
property which has not been enhanced or augment¬ 
ed by the unlawful appropriation .21 Where a per¬ 
son innocently receives funds to which another is 
beneficially entitled, through a mistake of fact and 
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negligence of the latter, a lien cannot be estab¬ 
lished on property purchased with such funds with¬ 
out satisfactory proof of the application of the 
identical funds to the purchase of the property .22 

Payment of another's debts or liabilities. Where 
debts or claims against property are paid in good 
faith by another on the express or implied request 
of the owner of the property, the one so paying is 
entitled to an equitable lien on the property for 
his reimbursement .23 However, a person is not 
entitled to such lien if he voluntarily pays the debts 
of another without such other^s request,^^ unless, 
under the circumstances, the latter is estopped 
to deny the lien nor is he entitled to a lien if he 
makes such a payment in order to obtain wrongful 
possession of the property.26 

(2) Improvements or Benefits 

An equitable Hen may arise where one's funds have 
been unconscionably used to improve property of an¬ 
other, or where a person, under an honest mistake a's to 
title. Improves or benefits the property of another. 


on lot owned by wife, was not enti¬ 
tled to an equitable lien thereon, in 
absence of proof of fraud, duress, 
undue influence, or mistake.—Martin 
V. Tucker, 14 N.W.2d 105, 217 Mmn. 
104. 

15. Fla.—Corpus Juris cited in 

Moss V. Sperry, 191 So. 631, 538, 
140 Fla. 301. 

Neb.-r'Corpus Juris quoted In Mihan 
V. Great Western Sugar Co., 236 
N.W. 172, 173, 121 Neb. 109. 

Utah.—Corpus Juris cited in Sandall 
V. Hoskins, 137 P.2d 819, 824, 104 
Utah 50. 

37 C.J. p 320 note 8. 

16. Mich.—Ashbaugh v. Sinclair, 2 
N.W.2d 810, 300 Mich. 673. 

Mo.—^Dean & Hancock v. O'Bryan, 
App., 290 S.W. 641. 

Neb.—Corpus Juris quoted In Mihan 
V. Great Western Sugar Co., 236 
N.W. 172, 173, 121 Neb. 109. 
N.M.—Van Sickle v. Keck, 81 P.2d 
707, 42 N.M. 450. 

Okl.—Corpus Juris cited in Guaranty 
Laundry € 0 . v. Lewis, 88 P.2d 893, 
894, 184 Okl. 613. 

37 C.J. p 320 note 9. 

Contract based on hazard 
Where, in consideration of ad¬ 
vancement of money by promisee, 
promisor agreed that in event he 
successfully prosecuted claim and 
recovered Anal judgment he would 
apply proceeds to purchase of cer¬ 
tain bonds held by promisee, but 
there was no obligation to repay the 
money and the bonds were worthless, 
the contract was based on a hazard, 
and equity court did not abuse its 
discretion in denying equitable lien 
and leaving promisee to seek remedy 
at law.—Jamison Coal & Coke Co. v. 


Goltra, C.C.A.MO., 143 F.2d 889, 154 
A.L.R, 1191, certiorari denied 65 S. 
Ct. 12-2, 323 U.S. 769, 89 L.Ed. 615. 

17. Neb.—Corpus Juris quoted in 
Mihan v. Great Western Sugar 
Co., 236 N.W. 172, 173, 121 Neb. 
109. 

37 C.J. p 320 note 10. 

18. Mass.—Massachusetts Gasoline 
& Oil Co. V. Go-Gas Co., 166 N.E. 
871, 269 Mass. 685. 

Nev.—Union Indemnity Co. v. A. D. 
Drumm, Jr., Inc., 70 P.2d 767, 67 
Nev. 242. 

19. U.S.—^rpus Juris cited in Jam¬ 
ison Coal & Coke Co. v. Goltra, C.C. 
A.Mo., 143 P.2d 889, 892, 154 A.L.R. 
1191, certiorari denied 65 S.Ct. 122, 
323 U.S. 769, 89 L.Ed, 615. 

Nev.—Union Indemnity Co. v. A. B. 
Drumm, Jr., Inc., 70 P..2d 767, 67 
Nev. 242. 

Va.—Harnsberger v. Wright, 39 S.E. 

2d 737, 186 Va. 586. 

37 C.J. p 320 note 12. 

20. U.S.—Corpus Juris quoted in 
Voltz V. Peppas, D.C.Ohio, 4 F. 
Supp. 916. 

Cal.—Brodie v. Barnes, 149 P.2d 900, 
66 Cal.App.2d 3. 

Ky.—Ringo v. McFarland, 24 S.W. 2d 
266, 232 Ky. 622. 

Mo.—Corpus Juris quoted in Miller 
V. Heisler, App., 187 S.W.2d 485, 
491, transferred, see. Sup., 180 S.W. 
2d 64. 

Tex.—Irish v. Bahner, Civ.App., 109 
S.W..2d 1023, error dismissed. 

37 C.J. p 320 note 13. 
purchase of property with children’s 
funds 

Infant children were held to have 
equitable lien on real property pur¬ 
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chased by father with children’s 
funds in amount of funds so used.— 
Collins V. Collins' Adm'r, 46 S.W.2d 
811, 242 Ky. 6. 

21. U.S.—Corpus Juris quoted in 
Voltz V. Peppas. D.C.Ohio, 4 F. 
Supp. 915. 

R.I.—Sherman v. Rhode Island Hos¬ 
pital Trust Co., 30 A.2d 498, 68 R. 
I. 625. 

37 C.J. p 320 note 14. 

25U Tex.—Zundell v. Gess, 10 S.W. 
693, 73 Tex. 144. 

23. Ky.—Big Sandy Ry. Co. v. Jus¬ 
tice, 142 S.W. 237, 146 Ky. 133. 

Mo.—Corpus Juris cited in Krost v. 

Kleg, 46 S.W.2d 866, 868. 

Tex.—^Adams v. Jones, Civ.App., 107 
S.W.2d 460, error dismissed. 

37 C.J. p 321 note 20. 

Pa 3 rment of church debt by assooia. 
tiou 

An association paying church debt 
secured by mortgage on church 
building, with church's knowledge 
and acquiescence and with under¬ 
standing that mortgage would be 
assigned to association on payment 
of debt in full, was entitled to equi¬ 
table lien for amount paid on debt.— 
Williamstown Baptist Church v. Hen¬ 
ley, 148 P.2d 869, 168 Kan. 324. 

24- Ala—'Cunningham v. Wakefield, 
116 So. 877, 217 Ala. 374, 

Ark.—Travis v. Neal, 134 S.W,2d 
515, 199 Ark. 236. 

37 C.J. p 321 note 21. 

25. Mass.—Fowler v. Parsons, 9 N. 
E. 799. 143 Mass. 401. 

37 C.J. p 331 note 22. 

26. Vt.—Guilford v. Smith, 30 Vt. 
49. 
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An equitable lien may arise in favor of one whose 
funds have been unconscionably used by another in 
the improvement of the latter’s property.^^ Such 
a lien on the property benefited has also been held 
to arise where a person in good faith, and under a 
mistake as to the condition of the title, makes im¬ 
provements, renders services, or incurs expenses 
that are permanently beneficial to another’s proper- 
ty.28 However, such a lien arises only when the 
improvements or expenditures are made in good 
faith and under a mistake as to title, and not where 
the expenditures are made with knowledge of the 
real state of the title nor will such a lien arise 
where there is an adequate remedy at law.30 

(3) Advances 

Advancements on the faith of certain property under 
circumstances showing an intent to pledge the property 
as security may give rise to an equitable lien; but In 
the absence of such Intent the fact that money advanced 
by one person is used by another for the purchase of 
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property does not create an equitable lien on the prop* 
erty. 

An equitable lien for advances may exist where 
advancements of money or funds are made on the 
faith of certain property, real or personal, under 
an agreement or circumstances showing that it was 
the intention of the parties to pledge such property 
as security for the advancements,^! provided the 
specific property or its proceeds on which the ad¬ 
vancements were invested can be traced or identi- 
fied .^2 However, in the absence of such contract 
or circumstances, advances made by one person to 
another, although constituting a personal debt, do 
not give a right to an equitable lien.33 Thus, in 
the absence of an express or implied agreement 
therefor, the fact that one of two or more pur¬ 
chasers has paid more than his share of the pur¬ 
chase price does not give him an equitable lien on 
the property for the excess ^or does the mere 
fact that one person advances money to another 
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27. Ky.—Ringo v. McFarland, 24 S. 
W..2d 265. 23‘2 Ky. 622. 

28. Fla.—Corpus OUris quoted ia 

Johns V. Gillian, 184 So. 140, 145, 
134 Fla. 575 ' 

N.J.—Corpus Juris quoted lu Nixon 
V. Nixon, N.J.Ch,, 135 A. 616, 617, 
100 N.J.Ba. 437. 

37 C.J. p 321 note 17. 

Liens for improvements generally see 
Improvements § 13. 

Lessee driUiug oU well upon prem¬ 
ises to which lessor had no title was 
entitled to equitable lien on oil until 
cost of production was paid.—^Eagle 
Oil Corporation v. Cohassett Oil Cor¬ 
poration, 248 N.W. 840, 263 Mich, 371. 

29. Fla.—Corpus Juris quoted iu 
Johns V. Gillian, 184 So. 140, 145, 
134 Fla. 575. 

N.J.—Corpus Juris quoted lu Nixon 
V. Nixon, 135 A. 616, 617, 100 N. 
J.Eq. 437. 

37 C.J. p 321 note 18. 

Xnuocence of mortgagee 

Where, at time of conveyance to 
grantee, property was encumbered 
by judgment lien and building was 
unfit for occupancy, and grantee ex¬ 
ecuted mortgage and used proceeds 
thereof to satisfy judgment lien and 
repair property, mortgagees* right 
to equitable hen after determination 
that grantee*s title was defective 
was dependent on mortgagees* inno¬ 
cence in making mortgage loan.— 
Gladowski v. Felczak, 31 A.2d 718, 
346 Pa. 660, 151 A.L.R. 418. 

30. Fla.—Corpus Juris quoted in 
Johns V. Gillian, 184 So. 140, 145, 
134 Fla. 676. 

N.J.—Corpus Juris quoted in Nixon 
V. Nixon, N.JCh., 136 A. 616, 617. 
100 N.J.Eq. 437. 

37 C.J. p 321 note 19. 


31. TJ.S.—First Nat. Bank v. South¬ 
western Lumber Co. of New Jer¬ 
sey, C.C.A.Tex., 75 F.2d 814—Cor¬ 
pus Juris cited in Crosby v. Pack¬ 
er, C.aA.Mass., 22 P.2d 611—Fee- 
Crayton Hardwood Co. v. Richard- 
son-Warren Co., D.aLa., 1*8 F 2d 
617. 

Cal.—^Barnett v. Marsili, 21 P.2d 650, 
131 CaLApp. 337—<Sorpus Juris 
quoted in Stockel v. Elich, 207 P. 
695, 598, 112 Cal.App. 688. 

Colo.—Corpus Juris quoted in School 
List. NoJ 3, Clear Creek County, v. 
Central Sav. Bank & Trust Co., 159 
P.2d 361, 364. 113 Colo. 487. 

Hawaii.—Corpus Juris quoted in 
Manufacturers Life Ins. Co. v. von 
Hamm-Young Co„ 34 Hawaii 288, 
305. 

Ind.—GratZinger v. Arehart, 198 N.E. 
787, 209 Ind. 647. 

Mo.—Corpus Juris cited in Krost V. 

Kleg, 46 S.W.2d 866, 868. 

Okl.—Corpus Juris cited in Grayson 
V. Crawford, 119 P.2d 42, 44, 189 
Okl. 646. 

Itl.—Contrexeville Mfg. Co. v. Oswe- 
gatchie Textile Co., 117 A. 654. 
W.Va.—Milligan Coal Co. v. Polowy, 
151 S.E. 429, 108 W.Va. 458. 

37 C.J. p 321 note 25. 

Advancement of insurance premiums 
as creating equitable lien on pro¬ 
ceeds of policy see Insurance § 
1180. 

Agreement for support 

If grantee in conveyance of prop¬ 
erty in consideration of agreement to 
furnish support repudiates or sub¬ 
stantially fails to perform his agree¬ 
ment, the remedy of adjudging equi¬ 
table liens is properly invoked wherp 
appropriate for effecting a rightful 
restitution and complete justice.— 
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Gabbard v. Watkins, 133 S.W.2d 54. 
280 Ky. 257. 

Redemption of mortgaged property 
Person who had advanced money to 
mortgagee for redemption of mort¬ 
gaged property after labor lien fore¬ 
closure sale was held entitled to lien 
against mortgaged property for 
amount so advanced, since, without 
such redemption, both mortgagors 
and mortgagees might have been de¬ 
prived of all interest in property.— 
Lund V. Lund, 61 P.2d 1031, 162 Or. 
377. 

32. Cal.—tCorpus Juris quoted in 
Stockel V. Ehch, 297 P. 695, 698, 
112 CahApp. 5'88. 

Colo.—^Corpus Juris quoted in School 
List. No. 3, Clear Creek County, 
V. Central Sav. Bank & Trust Co., 
169 P.2d 361, 364, 113 Colo. 487. 
Hawaii.—Corpus Juris quoted in 
Manufacturers Life Ins. Co. v, von 
Hamm-Young Co., 34 Hawaii 288, 
305. 

37 C.J. p 322 note 26. 

33. Mich.—Cheff v. Haan, 257 N.W. 
894, 269 Mich. 693. 

Tenn.—Lusk v. Hitt, 7 Tenn.App. 
389. 

Tex.—Batson v. First Nat. Bank, Civ. 
App., 60 S.W,2d 551, error dis¬ 
missed. 

37 C.J. p 322 note 27. 

Loan for making of crops 

Fact that money was lent for 
making of crops on specifically des¬ 
ignated land would not entitle lender 
to equitable lien on crops grown on 
such land.—^Haraway v. Planters 
Agr, Credit Corporation, 173 So. 448, 
178 Miss. 489. 

34. Ill.—Crane v. Caldwell, 14 HI. 
468. 

37 C.J. p 322 note 28. 
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which enables the latter to purchase property give 
the former an equitable lien for his advances on the ^ 
property when purchased.^S Likewise, in the ab¬ 
sence of contract, an equitable lien does not arise 
for money advanced to improve property,36 al¬ 
though there is an understanding at the time that 
a lien shall be given on the property improved,^7 
at least where there is no writing or written mem¬ 
orandum except the giving of notes,and there is 
no charge of accident or fraud by which the exe¬ 
cution of such lien is prevented.39 

§ 5. Statutory Liens 

a. In general 

b. Rules of construction 

a. In G-eneral 

Subject to constitutional limitations, liens may be es¬ 
tablished by statute, although some statutes of this na¬ 
ture merely declare or modify the common-law liens, A 
statutory lien arises only where there has been a sub¬ 
stantial compliance with the statutory provisions. ‘ 

It is within the power of the state legislature, 
subject to constitutional limitations, to declare by 
statute what shall constitute a lien in a given case 
coming within the terms of the statute.^^l Lien 
laws have been said to rest on the cardinal prin¬ 
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ciples that the owner of the property on which the 
lien is "claimed has received some benefit or ad¬ 
vantage by reason of services rendered or mate¬ 
rials or supplies furnished^^ and that the owner 
has contracted with some one, who thereby becomes 
his agentj to render such service or furnish such 
material or supplies.^^ Some statutes are merely 
declaratory of the common-law liens^^ or embrace 
common-law liens in a modified form.'^^ A stat¬ 
utory lien excludes and repudiates an equitable lien 
where the two are inconsistent and incompatible 
with each other.^S 

A statutory lien is provided for not only where 
the statute expressly declares that under certain 
circumstances a person shall have a lien on a cer¬ 
tain class of property for a debt or charge due,^^ 
but also where it declares that a person shall have 
the right under given circumstances to hold cer¬ 
tain property for, or subject to, the payment of a 
certain claim or charge, even though the word 
“lien” is not used in the statute.^7 

Complmice zvith statute, A statutory lien arises 
and 'exists only where there has been at least a 
substantial compliance with all the statutory requi¬ 
sites essential to its creation and existence but 


35. Ind.—Miller v. Miller, 150 KB.. 
378, 87 Ind.App. 544. 

—Bolling V. Pikeville Nat. Bank, 
280 S.W. 1090, '213 Ky, 317. 

Minn.—Leach v. Leach, 209 N.W. 636, 
167 Minn. 489. 

Neb.—Perry v. Neel, 252 N.W. 812, 
126 Neb. 106. 

N.M.—Van Sickle v. Keck, 81 P.2d 
707, 42 N.M. 450, 

Tex.—Batson v. First Nat. Bank, Civ. 
App., 60 S.W.2d 651, error dis¬ 
missed. 

Wyo.—Corpus Juris cited lu Bunn v. 
McAdams, 267 P. 614, 517, 38 Wyo. 
400, 60 A.L.R. 1233. 

37 C.J. p 322 note 29. 

36. Mich.—ChefC v. Haan, 267 N.W. 
■894, 269 Mich. 693. 

W.Va.—Spencer v. Williams, 170 -S-E. 

179, 133 W.Va. 687, 89 A.L.R. 1461. 
37 C.J. p 32*2 note 30. 

37. Mich.—Cheff v. Plaan, 267 N.W. 
894, 269 Mich. 693. 

W.Va.—Spencer v. Williams, 170 S. 
E. 179, 133 W.Va. 687, 89 A.L.R. 
1451. 

38. a a.—^Prinlup v. Barrett, 46 Oa. 
407. 

39. Ga.—Printup v. Barrett, supra. 

40. U.S.—U. S.-Alaska Packing Co. 
V. Luketa, C.C.A.Alaska, 68 F.,2d 
944. 

N.B.—^Federal Farm Mortg. Corpora¬ 
tion V. Falk, '270 N.W. 885, 67 N. 
B. 154, 113 A.L.R. 724, certiorari 


denied 68 S.Ct. 24, 302 U.S. 704, 
82 L.Ed. 644. 

Tenn,—McDonald v. Cady, 9 Tenn. 
App. 354. 

Wis.—Hall's Point Property Owners 
Ass’n V. Zinda, 19 N.W.2d 251, 247 
Wis. 280. 

37 C.J. p 322 note 36. 

Police power 

Statutory liens which subject the 
private property of one person to a 
burden, restriction, or obligation in 
favor of another person or the pub¬ 
lic have for their foundation the 
principle that private property is 
subject to the exercise of the police 
power.—Rockford Savings & Loan 
Ass’n V. City of Rockford, 185 N.B. 
623, 352 Ill. 348. 

Appropriations for improvements 
Under some statutes appropria¬ 
tions for improvements are liens on 
real estate improved —Common¬ 

wealth's Lien for Improvements, 29 
Pa.Dist. 219. 

41. Or.—Bill White’s Market v. Dix¬ 
ie Creek Gold Mining Co., 80 P.2d 
712, 159 Or. 406. 

Enhanced value as sufOLcient basis for 
legislation 

Enhancement of value of property 
by improvements may constitute suf¬ 
ficient basis for legislation providing 
for a lien for sums expended there¬ 
for, and an assessment levied by pri¬ 
vate nonprofit membership corpora¬ 
tion organized to maintain, improve, 
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police or preserve properties In 
which its members shall have com¬ 
mon rights of usage and enjoyment 
IS not the levy of a tax.—Hall’s Point 
Property Owners Ass'n v. Zinda, 19 
N.W..2d 251, 247 Wis. 280. 

42. Or.—-Bill White’s Market v. Dix¬ 
ie Creek Gold Mining Co., 80 P.2d 
712, 159 Or. 406. 

43. Tenn.—Parker-Harris Co. v. 
Tate, 188 S.W. 64, 135 Tenn. 609. 
L.R.A.1916F 935. 

37 C.J. p 308 note 51. 

44. N.T.—Robinson v. Rogers, 143 
N.E. 647, 237 N.T. 467. 

37 C.J. p 309 note 52. 

45. Md.—Ridgely v. Iglehart, 3 
Bland 640. 

A judgment lien, created and exist¬ 
ing by virtue of statute, cannot be 
converted into an equitable lien,— 
Petrovitch v. Witholm, 152 N.E. 849, 
85 Ind.App. 144. 

46. U.S.—The Menominee, D.C. 
Minn., 36 F. 197. 

47. U.S.—The Menominee, supra. . 

48. U.S.—Corpus Juris cited in tJ. 
S. v. Beaver Run Coal Co., C.C.A, 
Pa., 99 P.2d 610, 612. 

Or.—Pearcy v. Columbia Growers & 
Packing Corporation, 143 P.2d 913, 
173 Or. 1, 149 A.L.R. 1378. 

Tex.—Cassidy Southwestern Com¬ 
mission Co. V. Duval County, Com. 
App., 3 S.W.2d 416. 

■W-is.—^Augustine v. Congregation of 
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where there has been such a compliance the lien 
arises by operation of law.^^ A lien declared by 
positive statute is not dependent for its existence 
on subsequent acts which are requisite to its en¬ 
forcement,although it has been held that, if no 
remedy is provided for the enforcement of the lien, 
it is worthless.®! 

Territorial effect, A statute of one state cannot 
create a lien on property in another state®^ or pro¬ 
vide any mode of proceeding which will give such 
an effect to an extraterritorial transaction.®^ 

b. Rules of Construction 

statutory lierrs which are in derogation of the com¬ 
mon law are to be strictly construed, whereas lien stat¬ 
utes which are regarded as remedial are to be liberally 
construed. In either case the operation and extent of 
the lien, and the persons entitled thereto, are to be de¬ 
termined by the language of the statute. 

Where a lien provided for by statute is regarded 


as being in derogation of the common law, it is 
looked on with jealousy, and the statutory provi¬ 
sions are to be strictly construed.®^ However, 
where the statute giving a lien is regarded as a 
remedial statute, it is to be liberally construed so as 
to give full effect to the remedy in view of the ben¬ 
eficial purpose contemplated by it.®® Whichever 
construction is pursued, the character, operation, 
and extent of the lien must be ascertained from the 
terms of the statute which creates and defines it,®® 
and the lien will extend only to persons or condi¬ 
tions provided for by the statute.®^ A statute cre¬ 
ating a lien ordinarily should not be construed so 
as to make its operation retroactive.®® When the 
legislature enlarges a common-law lien or changes 
a statutory lien, its definition of a lien in the later 
statute supersedes the definition of the former one 
and the construction of the court on it,®9 and there¬ 
after the exercise of the powers of the court with 


Holy Rosary of Pompeii, 252 N.W. 
271, 213 Wis. 617. 

37 C.X p 323 note 38. 

"Statutory liens will not be extend¬ 
ed by implication to embrace matters 
beyond the plain terms of the stat¬ 
ute."—Continental Supply Co. v. Gil¬ 
lespie, Tex.Civ.App., 269 S.W. 859, 
860. 

Recital In instrument of existence of 
statutory lien 

Where there has not been a com¬ 
pliance with the statutory requisites, 
a recital in a note or other instru¬ 
ment that the maker recognizes the 
existence of the statutory lien does 
not create such a lien.—Peay v. 
Peild, 30 Ark. 600. 

In X^ulslana 

Privileges or statutory liens are 
allowed only by virtue of an exact 
or strict compliance with the legal 
requisites essential to their creation 
and existence.—^American-La Prance 
& Poamite Industries v. Town of 
Winnfield, 168 So. 293, 184 La. 1043— 
Boylan's Detective Agency & Pro¬ 
tection Police V. Arthur A. Brown & 
Co„ 10,2 So. 417, 157 La. 325—Hicks 
V. Tate, La.App., 7 So.2d 737, follow¬ 
ed in N. O. Nelson Co. v Tate, 7 
So.2d 740—C. R. Short Lumber Co. 
V. Tatum, 4 La.App. 425—37 C.J. P 
323 note 38 [a] (1). 

49. Okl,—^Harriss v. Parks, 187 P. 
470, 77 Okl. 197. 

37 C.J. p 323 note 39. 

50. Cal.—Santa Monica v. Los An¬ 
geles County, 115 P, 945, 15 Cal. 
App. 710. 

51. Pa.—Burd v. Ramsay, 9 Serg. & 
R. 109—Pinn v. Mellon, 71 Pa.Su- 
per. 7, aiRrmed 108 A. 927, 265 Pa. 
147. 

52. Ala.—Marsh v. Els worth, 37 Ala. 
85. 

37 C.J. p 309 note 62. 


r53. N.Y—De Witt v. ;Bumett, 3 
Barb. 89. 

54. U.S.—Corpus Juris cited in In 
re Monticello Veneer Co., D.C.S.D., 
2 P.Supp. 27, 29. 

Ala.—Corpus Juris cited in Powler 
V. Mackentepe, 172 So. 266, 267, 233 
Ala. 458—Corpus Juris quoted in 
Snellings Lumber Co. v. Porter, 142 
So. 560, 561, 225 Ala. 164. 

Ga.—White v. Aiken, 28 S E.2d 263, 
197 Ga. 29, mandate conformed to 
29 SE.2d 97, 70 Ga.App. 637—Van- 
dalsem v. Caldwell, 125 S.E. 716, 
33 Ga.App. 88. 

Wash —De Gooyer v. Northwest 
Trust & State Bank, 228 P. 835, 
130 Wash. 652, affirmed on rehear¬ 
ing 232 P. 695, 132 Wash. 699. 

37 C.J. p 309 note 67. 

Property and persons affected 

Statutes creating liens, being in 
derogation of common law, are strict¬ 
ly construed as to property and per¬ 
sons in whom applicable.—^Van Hoose 
v. French, 62 N.E.2d 259, 76 Ohio 
App. 342. 

55- Idaho.—Seafoam Mines Corpora¬ 
tion V. Vaughn, 53 P..2d 1166, 56 
Idaho 342. 

Neb.—^Landis Mach. Co. v. Omaha 
Merchants Transfer Co., 9 N.W.2d 
198, 142 Neb. 389. 

N.Y.—Keck v. Charles B. Saxon, Inc., 
297 N.Y.S. 7, 164 Misc. 17, affirmed 
6 N.Y.S.2d 93, 254 App.Div. 731. 
Or.—Pearcy v. Columbia Growers & 
Packing Corporation, 143 P.2d 913, 
173 Or. 1, 149 A.D.R. 1378. 

37 C.J. p 309 note 58. 

Statutory provisions requiring lib¬ 
eral construction 

(1) A provision that the lien laws 
shall be liberally construed with a 
view to effecting their object means 
that, when it has been determined 
that persons come within the oper-i 
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ation of the act, it will be liberally 
applied to them.—De Gooyer v 
Northwest Trust & State Bank, 228 
P. 835, 130 Wash. 652, affirmed on 
rehearing 232 P. 695, 132 Wash. 699. 

(2) A provision requiring a liberal 
construction of the lien law does not 
authorize judicial amendment so as 
to enlarge its clearly defined scope 
and purpose.—Raymond Concrete 
Pile Co. V. Federation Bank & Trust 
Co, 43 N.B.2d 486, 288 NY. 452, ad¬ 
hered to 48 N.E.,2d 709, 290 N.Y. 611 

56. U.S.—Corpus Juris quoted la U. 
S. v. Beaver Run Coal Co., C.C.A 
Pa, 99 F.2d 610, 612. 

Tenn.—Rent-A-Car Co. v. Belford, 45 
S.W.2d 49, 163 Tenn. 690—Parker- 
Harris Co. v. Tate, 188 S.W. 64, 
135 Tenn. 509, L.RA.1916F 935. 
Wis.—^Woodke v. Procknow, 300 N.W. 

' 173, 238 Wis. 422. 

37 C.J. p 309 note 69. 

57. U.S.—Corpus Juris quoted la U. 
S. V. Beaver Run Coal Co., C.C.A. 
Pa., 99 F.2d 610, 612. 

Ga.—White v. Aiken, '28 S E.2d 263, 
197 Ga. 29, mandate conformed to 
29 SE.2d 97, 70 Ga.App. 637— 

Vandalsem v. Caldwell, 126 S.B. 
716, 33 Ga.App. 8’8. 

Wash.—De Gooyer v. Northwest 
Trust & State Bank, 228 P. 835, 
130 Wash, 652, affirmed on re¬ 
hearing 232 P. 695, 132 Wash. 699 
—Modern Plumbing Heating Co. 
V. American Soda Fountain Co., 106 
P. 628, 67 Wash. 148, 135 Am.S.R. 
975. 

37 C.J. p 309 note 60. 

58. Wash.—Finos v. Netherlands 
American Mortg. Bank, 266 P. 167, 
147 Wash. 86. 

59. Ark,—^Williams v. New England 
Securities Co., 278 S.W. 961, 170 
Ark. 139. 
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respect to the lien must be consistent with the lan¬ 
guage used in the later statute.®^^ 

In Louisiana, privileges or liens are strict! ju¬ 
ris both the privileges or liens^s and the stat¬ 
utes creating them®^ must be strictly construed. 
Privileges or liens can be allowed only when plain¬ 
ly and expressly created by statute or law,64 and 


§ 5 

only for those debts for which they are expressly 
granted they cannot be extended by implica¬ 
tion or analogy.66 On the other hand, however, 
statutes conferring liens are not to be construed 
so literally and strictly as to deprive them of their 
application to cases to which they are manifestly 
intended to apply. 6 7 


60. Ark.—^Williams v. New England 
Securities Co., supra. 

61. U.S.—State of Louisiana v. At¬ 
las Pipeline Corporation, D.C.La., 
33 F.Supp. 160. 

La.—Boone v. Brown, 10 So.2d 701, 
201 La. 917—Daugherty v. Canal 
Bank & Trust Co., 168 So. 366, 180 
La. 1003—^Kvatcrnick v. Knouse, 
App., 16 So.2d 74—Hicks v. Tate, 
App., 7 So.2d 737, followed in N. 
O. Nelson Co. v. Tate, 7 So.2d 740 
—Monticello v. Delavisio, App., 191 
So. 162—Patterson v. Lumberman's^ 
Supply Co, App., 167 So. 471—Haas 
V. Ardom, App., 14»5 So. 388—iState 
ex rel. Wheless Inv. Co. v. City of 
Shreveport, App,, 142 So. '641— 
Flournoy v. Robinson-Slagle Lum¬ 
ber Co., 136 So. 194, 17 La App. 
390, reversed on other grounds 139 
So. 321, 173 La. 989—Christian v. 
Langford, 124 So. '593, 11 La.App. 
662—Dodd v. Horan, App., 121 So. 
323, rehearing denied 122 -So. 140, 
12 La.App. 330, remanded 126 So. 
225, 169 La. 884—Julius Aaron & 
Son V. ICeyser, 2 La.App. 6*49. 

37 C.J. p 323 note 38 [a]. 

Claim against property of third per. 
son 

The rule that liens or privileges 
are strict! juris is particularly ap¬ 
plicable when a creditor claims a 
lien or privilege on property belong¬ 
ing to one who is not the debtor or 
liable for the debt.—Boone v. Brown, 
10 So.2d 701, 201 La. 917—Burn 
Planting Co. v. Goldman Landing 
Co., 112 So. 662, 163 La. 720. 

62. La.—Berg v. Schneider, App., 12 

So.2d 501—Shreveport Armature & 
Electric Works v. Harwell, La. 
App., 172 So. 463, followed in Bol- 
inger v. Gain-Yay, Inc. v. Harwell, 
172 So. 471—Patterson v. Lumber¬ 
man's Supply Co., App., '167 So. 
471—Creech v. David, 140 iSo. 26-5, 
19 La.App. 301—Morehouse Lumber 
& Building Material Co. v. Jacob & 
Walker, 139 So. 71'3, 18 La.App. '636, 
affirmed 144 So. 190, and 147 So. 
604, 177 La. 76—L. P. Stephens & 
Co. V. Kellogg Lumber Co., 137 'So. 
769, 18 La. App. 507—Jackson 

Homestead Ass’n v. Zimmer, 134 
So. 126, 16 La.App. 647. 

63. U.S.—Sklar v. Lilly-Thompson 
Drilling Corporation. D.C.La., 45 P. 
Supp. 470, affirmed, C.C.A., Sklar v. 
Oil Income, 133 P.2d 612. 

La.—Southport Petroleum Co. of Del¬ 
aware V. Pithian, 13 So.2d 382, 203 

63 C.J.S.-54 


La. 49—^American Creosote Works 
V. City of Natchitoches, 162 So. 
206, 182 La. 641—Succession of 
Coreil, 148 So. 711, 177 La. '568— 
Robin V. J. Thomas Driscoll, Inc., 
App., 197 So. 307—Gleason v. Twin 
Cities Drilling Co., App, 183 So. 
67—Carr v. Eby, App., 177 So. 4*55 
—Shreveport Armature & Electric 
Works V. Harwell, 172 So. 463, fol¬ 
lowed in Bolinger v. Gain-Yay, Inc., 
V. Harwell, App., 172 So. 471—In 
re Canal Bank & Trust Co., App., 
167 So. 858—^Patterson v. Lumber¬ 
man’s Supply Co., App., 167 So. 471 
—State ex rel. Wheless Inv. Co. v. 
City of Shreveport, App, 142 So. 
641—^Wesson v. John Woodley, Inc., 
139 So. 676, 19 La.App. 369. 

Any ambiguity in the statute under 
which the privilege is claimed should 
be resolved against the one who 
claims the privilege.—Shreveport 
Armature & Electric Works v. Har¬ 
well, La.APiP., 172 So. 463, followed 
in Bolinger v. Gain-Tay, Inc, v. Har¬ 
well, 172 So. 471—^Jackson Homestead 
Ass'n V. Zimmer, 134 So. 126, 16 La. 
App. 647. 

64. U.S.—State of Louisiana v. At¬ 
las Pipeline Corporation, D.C.La., 
33 F.Supp. 160. 

La.—Daugherty v. Canal Bank &. 
Trust Co., 1*58 So. 366, 180 La. 1003 
—In re Employers’ Liability Assur. 
Corporation, Limited, of London, 
England, 15'6 So. 447, 180 La. 406 
—State ex rel. Metropolitan Land 
Co. V. Recorder of Mortgages, 117 
So. 146, 166 La. 271—Burn Plant¬ 
ing Co. V. Goldman Landing Co., 
112 So, 662, 163 La. 720—Humph¬ 
reys V. Butler, 102 So. 817, 157 La. 
633—Boy Ian’s Detective Agency & 
Protection Police v. Arthur A. 
Brown & Co., 102 .So. 417, 1*57 La. 
325—Kvaternick v. Knouse, App., 
16 So.2d 74—Smith v. Unity Indus¬ 
trial Life Ins. Co., App., 13 So.2d 
129—Gleason v. Twin Cities Drill¬ 
ing Co., App,, 183 So. 67—Whitting¬ 
ton V. Nelson Bros. Const. Co., 
App., 141 So. 491—Creech v. David, 

* 140 So. 265, 19 La.App. 301—More¬ 
house Lumber & Building Material 
Co. V. Jacob & Walker, 139 So. 713, 
18 La.App. 536, affirmed 144 So. 190, 
and 147 So. 604, 177 La. 76—Wes¬ 
son V. John Woodley, Inc,, 139 So. 
676, 19 La.App. 369—Christian v. 
Langford, 124 So. 593, 11 La.App. 
652—Dodd v. Horan, App., 121 So. 
323, rehearing denied 122 So. 140, 
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12 La.App. 330, remanded 126 So. 
225, 169 La. 884—Succession of 
Williams, 7 La, App. 46'5—O. R. 
Short Lumber Co. v. Tatum, 4 La. 
App. 425. 

37 C J. p 307 note 27 [a], .p 323 note 
38 [a]. 

Privileges existing on movable 
property which are preserved without 
recordation under the constitution 
are those privileges created by law.— 
Hankins v. Sallard, La.App., Ii88 So. 
411. 

©5. La.—In re Standard Homestead 
Ass’n, 22 So.2d 119, 207 La. 789, 
certiorari denied Rea v. Begnaud, 
■66 S.Ct. 229, -326 U.S. ?74, 90 L.Ed. 
468—Julius Aaron Son r. Keyser, 

2 La.App 649. 

“A privilege arises from the nature 
of a debt,”—^Whittington v. Nelson 
Bros. Const. Co., 141 So. 491, 492. 
Surveyor’s services 
Lien on land for surveyor’s serv¬ 
ices is not authorized,—State ex rel. 
Metropolitan Land Co. v. Recorder of 
Mortgages, 117 So, 145, 166 La. 271. 

Expenses for preservation of prop¬ 
erty give privilege on movables only; 
there is no privilege granted on im¬ 
movable property for -preservation of 
plantation.—Succession of Williams, 
7 La.App. 465. 

66. La.—^American-La Prance & 
Poamite Industries v. Town of 
Winnfleld, 168 So. 293, 184 La. ‘10*43 
—American Creosote Works v. City 
of Natchitoches, 162 So. 206, 182 
La. 641—Boylan’s Detective Agen¬ 
cy & Protection Police v. Arthur A. 
Brown & Co., 102 -So. 417, 167 La. 
325—Patterson v. Lumberman’s 
Supply Co., App., 167 So. 471—Haas 
V. Ardoin, App., 145 So. 388—Creech 
V. David, 140 So. 265, 19 La.App. 
301—^Wesson v. John Woodley, Inc , 
139 So. 676, 19 La,App. 369—<3, R. 
Short Lumber Co. v. Tatum, 4 La. 
App. 425. 

37 C.J. p 323 note 38 [a]. 

67. La.—In re Liquidation of Hiber¬ 
nia Bank & Trust Co., 169 So. 576, 
181 La. 33'5, 

TTnamblguous statute 

If statute conferring lien is unam¬ 
biguous and contains no qualifications 
or exceptions, it should be construed 
and enforced as written.—L, P. 
Stephens & Co. v Kellogg Lumber 
Co., 137 So. 769, 18 LaApp, 507. 
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§ 6. Proceedings to Perfect 

Under some statutes a lien must be recorded In or¬ 
der to be effective as against third persons acquiring 
rights in the property; but in the absence of statute 
recording is not necessary. 

In the absence of a statutory requirement to that 
.effect, it is not necessary that an equitable®^ or 
statutory®^ lien'^0 should be recorded, docketed, or 
filed; and, even where recording is necessary to 
protect the lienor against creditors or innocent pur¬ 
chasers, it has been held not essential to the exist¬ 
ence or validity of a Hen as between the parties.^i 

Under some statutes a lien which is required to 
be recorded is not effective as against third persons 
who acquire rights or interests in the property un¬ 
less it is duly filed for record or recorded'^^ vrithin 
the prescribed time.*^^ However, the fact that the 
lien is not so filed for record or recorded does not 


impair its validity as against subsequent purchasers 
or encumbrancers with actual notice of the lien'^^ 
unless the statute expressly declares that an unre¬ 
corded lien shall not affect third persons.'^S 

If the lienor properly files his lien, he is not 
responsible for, nor is his Ikn impaired by, errors 
of the recording officer in putting the lien on the 
records.'^® Where, in filing notice of a lien, non- 
lienable items are inserted in the claim along with 
lienable items, the court will refuse to enforce the 
lien for any portion of the claim'^'^ unless no fraud 
was attempted and the lienable and nonlienable 
items are separable.^S Whether an instrument filed 
for record to continue a statutory lien is defective 
must be determined solely by what appears of rec- 
ord.'^9 The mere filing of a notice of lien, as pro¬ 
vided for by statute, does not establish the cor¬ 
rectness or validity of such lien.^^^ 


S8. U,S.—Mitchell v. Bowman, C.'C. 
A.C 0 I 0 ., 123 F.2d 44*5—Whiteside v. 
stocky Mountain Fuel Co., C.C.A, 
Colo., 101 F.2d 76'5, certiorari de¬ 
nied 50 set. 1038. 307 U.-S. $40. 83 
Jj.Bd. 1521—In re Van Winkle, D.C. 
Ky.. 49 F.Supp. 711—Exchange 
Nat, Bank of Tulsa v. Davy, D.C. 
Okl., 13 F.Supp. 226. 

Chattel mortgage statute held luhip-i 
pUcable 

An equitable lien is not a *l3ill of 
pale,*’ “deed of trust," or “other con¬ 
veyance," within terms of statute 
making such transactions subject to 
chattel mortgage statute requiring 
filing or recording—^Whiteside v. 
Bocky Mountain Fuel Co., C.C,A. 
Colo., 101 P.2d '765, certiorari denied 
59 set. 1038, 307 U.S. 640, 83 L Ed. 
1521. 

jS 9. N.T.—^Albert Pipe 'Supply Co. v. 
Callanan, 288 N.Y.S. 307, 159 Misc. 
647. 

Tex.—First Nat. Bank v. Pointer, Civ. 

App., 51 S.W.2d 781. 

70. N.T.—^Albert Pipe Supply 'Co. v. 
Callanan, 288 N.Y.'S. 307, 159 Misc. 
547. 

71- U.S.—Union Trust Co. of Mary¬ 
land V. Townshend, C,C.A.W.Va., 
101 P.2d 903, certiorari denied 
Townshend v. Union Trust Co. of 
Maryland, '59 S.Ct. 1044, 307 U.S. 
. 646, 83 L.Ed. 1526. 

Tex.—Shirley-Self Motor Co. v. 

Simpson, Civ.App., 19t5 S.W.2d 951. 
37 C.J. p 323 note 42. 

72, U.S.—In re Pell, D.C.Pa., 18 P. 
Supp. 989. 

Mont.—Short v. Kamop, 275 P. 278, 
84 Mont. 276. 

N.J*.—Buttinghausen v. Rappeport, 24 
A.2d 877, 131 N.J.Eq. 252. 

87 O.J. p 323 note 42. 

The purpose of recording an instru- 
,paejit creating a lien on property is to 


give notice of lien to all persons who 
may thereafter acquire an interest in 
the property, and when such a record 
instrument is duly Canceled of rec¬ 
ord, it gives notice that the lien no 
longer exists, and persons who were 
charged with notice of lien created 
by recorded instrument may rely on 
the cancellation.—Liberty Mfg. Qo. v. 
Malloy, 9 iSR2d 403, 217 N.C. 666. 
Place 

Where no liens against individual 
were recorded in county where per¬ 
sonalty was located, persons dealing 
with individual in that county had no 
constructive notice of existence of 
liens.—Boswell v. Lipscomb, 200 S E. 
756, 172 Va. 33. 

Stolen, property 

A purchaser of stolen property who 
has looked for liens or encumbrances 
where the law has told him to look, 
and who finds none, is entitled to rely 
on what the possession tells him.— 
Bell V. Dennis, 9'3 P.2d 1003, 43 N.M. 
350. 

73. Wash.—Sumner K. Prescott Co. 
V. Franklin Tool Works, 201 P. 308, 
117 Wash. 283. 

37 C.J. p 323 note 43. 

Period, to be covered by search 

A person examining a title, to de¬ 
termine whether any liens have been 
recorded against any particular own¬ 
er, need only search the records up 
to the time of the disposal by that 
owner to see whether any liens have 
been recorded against him, since the 
purpose of requiring recordations of 
liens is to make it possible for a per¬ 
son interested, with proper diligence, 
to discover that such liens have been 
recorded.—Alcus v. City of New Or¬ 
leans, lLa.App., 187 So. 657. 

Ziffect during unrecorded period 
Under a constitution .providing for 
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the recording or registering of priv¬ 
ileges, it has been held that a lien 
or privilege may affect third persons 
during the period In which it is not 
of record, if, eventually, it is record¬ 
ed in the manner and within the time 
prescribed by law.—Capital Building 
& Loan Ass'n v. Carter, II 3 So. 886, 
164 La. 388. 

74. W.Va.—Clarksburg Casket Co. v. 
Valley Undertaking Co., 94 S.E. 649, 
81 W.Va. 212, 3 A.L.R. 660. 

37 C.J. p 323 note 44. 

75. La.—American Brewing Co. v. 
Artigues, 84 So. 5'71, 147 La 15*5. 

Notice insufficient 

No notice, however full and formal, 
will supply the place of registration. 
—Lawson v. Key, li55 S.E. 570, 199 N. 
C. 664. 

73. S.D.—'Schouweiler v. McCaull, 99 
N.W. 95, 18 S.D. 70. 

77- Mont.—Billings v. Missoula 

White Pine Sash Co., 292 P. 714, 
-88 Mont. 322. 

37 C.J. p 323 note 47. 

78. Wash,—Powell v. Nolan, 67 P. 
712, i27 Wash. '318, reheard 68 P. 
• 339 , 27 Wash. 318. 

Wis.—McGeorge v. Stanton-De Long 
Lumber Co., 110 N.W. 788, 131 Wis. 
7. 

79. Pa—Green v. Green, 85 A. 70, 
237 Pa. 71. 

Affidavit held defective 
Affidavit claiming statutory lien 
for advances and sale of property, al¬ 
leging balance due after allowance of 
credits, offsets, and payments, was 
held fatally defective where cost 
prices and statement of credits, off¬ 
sets, and payments were not includ¬ 
ed.—Ormsby Chevrolet Co. v. White, 
Tex.Civ.App., 60 S.W.2d 517. 

80- N.Y.—^Becker v. Romanzo, 281 
N.Y.S. 317, 246 App.Div. 185. 
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Removal of property to another state. As a gen¬ 
eral rule, where personal property subject to a valid 
lien in the state of its situs is removed to another 
state, with or without the consent of the lienhold¬ 
er, the lien, by virtue of the doctrine of comity, re¬ 
mains good although not re-recorded in the state to 
which the removal is made,si unless the recording 
laws of the latter state are made expressly applica¬ 
ble to property removed there from another state.^^ 
However, a limitation on this rule is recognized in 
cases in which the parties, at the time of the con¬ 
tract imposing the lien, intend that the personalty 
shall be removed to another state, there to acquire 
a permanent situs, and in such cases, on removal, 
the lien is not valid as against innocent third per¬ 
sons in the absence of a compliance with the regis¬ 
tration laws of the state to which the property is 
removed.^^ 

§ 7. Property Subject to Lien 

a. In general 

b. After-acquired property 
a. In (xeneral 

Subjedt to some exceptions, as In the case of prop¬ 


§ 7 

erty which is public, or In the custody of the law, or 
exempt by statute, a lien, other than a strict common- 
law lien, may attach to any property, real or personal. 

The rights of a lien creditor attach primarily to 
the encumbered property,although, where the 
particular property is insufficient to satisfy the lien, 
the lienor may prove his claim for the deficiency 
and share with unsecured creditors in the proceeds 
of property not covered by his lien.^S A lien in its 
narrower sense, as understood at common law, ap¬ 
plies only to personal property,^® and as a general 
rule attaches to the property itself without any ref¬ 
erence to ownership.s^ a lien in its broadest sense, 
however, constituting a charge on property, may be 
enforced on either real or personal estate,^8 includ¬ 
ing money in the hands of third persons.^s How¬ 
ever, a lien cannot attach to public property,^® or 
to property in the custody of the law,J>l or, subject 
to certain exceptions, to property exempt by stat¬ 
ute.^ ^ 

The particular property that is subject to the 
lien, in a given case, depends on the provisions of 
the contract or statute creating the lien,^3 subject 
to the limitation that the property is tangible and 
liable to execution.^4 Where the lien applies only 


81. U.S.—Robbins v. Bostian, C.C.A. 
Mo., 135 F.2d 298, reheard 138 F.2d 
622. 

82 . U.S.—Robbins v. Bostian, supra. 

83. U.S.—Robbins v. Bostian, supra. 

84. Tex.—R. B. Spencer &■ Oo. v. 
Blggers, Civ.App., 108 S.W.2d 268. 
Statutory Ileus for public improveu 

ments attach only to property de¬ 
scribed as improved in proceedings, 
and there is no personal liability on 
owner for cost of improvement ex¬ 
cept in case of waiver and express 
agreement to become personally lia- 
Tjle.—state v. Indiana R. R., 2 N.E.2d 
404, 210 Ind. 222. 

85. U.S.—Schmidtman v. Atlantic 
Phosphate & OH Corp., N.T., 230 F. 
769, 771, 146 C.C.A. '79. 

86. Ark.—Roberts v. Jacks, 31 Ark, 
697, 25 Am.R. 584. 

N.J.—Stansbury v. Patent Cloth Mfg. 
Co., 6 N.J.Law 433. 

87. N.H.—Whilefleld Village Fire 
Bist. V. Bobst, 39 A.2d 666, 93 N.H. 
229. 

37 C.J. p 32'4 note i63, p 327 note 19. 

88. Tex.—Lincoln v. Bennett, Civ. 
App., 135 S.W.2d 632, modified on 
other grounds 166 S.W.2d 604, 138 
Tex. 56. 

37 C.J. p 324 note 66. 

88. U.S.—Fletcher v. Morey, C.C. 
Mass., 9 F.Cas.No.4,864, 2 Story 
■68'5. 

Statute 

In Louisiana no statute creates 


lien or privilege on money.—Manning 
V. Barelli, 8 La.App. 91. 

90. La.—Town of Faxmerville v. 
Commercial Credit Co., 136 So. 82, 
173 La. 43. 

Nev.—Union Indemnity Oo. v. A. T>. 
Drumm, Jr., Inc., 70 P.2d 767, 57 
Nev. 242. 

S.C.—Brooks v. One Motor Bus Car¬ 
rying 1937-38 South Carolina Li¬ 
cense V 13'57, Motor No. 4'o690, 
Serial No. 40476, 3 S.E.2d 42, 190 S. 
C. 379. 

37 C.J. p 324 note 67. 

91. Idaho.—^Beck v, Lavin, 97 P. 
1028, 15 Idaho 363. 

92. Ky.—Stahl v. Lowe, 38 S.W. 862, 
18 Ky.L. 94'6. 

37 C.J. p 324 note 69. 

93. Va.—S. H. Hawes & Oo. v. Wm. 

R. Trigg Co„ 6*5 S E. 638, 110 Va. 
165, modified on other grounds 31 

S. Ct. 49, 218 U.S. 452, 64 L.Ed. 1107. 
37 C.J. p 324 note 60. 

Accounts receivable are involved in 
the business of a debtor so as to be 
subject to a lien under a statute giv¬ 
ing to those who have furnished ma¬ 
terials and supplies for the carrying 
on of the debtor's business a lien on 
such property and effects as may 
have been involved in the business.— 
Pels V. Geo. Lueders & Co., Ky., 246 
P. 436, 158 C.C.A. 600. 

Mauufacturiug plants 

Where buyer of fish operated two 
plants as one manufacturing unit, 
owners of fishing boats were held en¬ 
titled to lien on both plants for fish 
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delivered under contract to only one 
plant.—U. S.-Alaska Packing Co. v. 
Luketa, C.C.A.Alaska, i58 P.2d 944. 

All property in particular locality 

Under a statute authorizing a non¬ 
profit membership corporation to im¬ 
prove or preserve property in a cer¬ 
tain locality in which its members 
have common rights, the right of the 
corporation to a maintenance lien has 
been held not limited to properly 
owned by members of the corpora¬ 
tion, but to extend to all owners of 
property in the locality; and the 
adoption by the corporation of a 
budget in property owner’s absence, 
and subsequent assessment and levy 
thereunder, were held not discrimina¬ 
tory as to him.—^Hall's Point Prop¬ 
erty Owners Ass’n v. Zinda, 19 N.W, 
2d 251, 247 Wis. 280. 

Ikieu ou personalty under realty 
mortgage 

Decree fixing equitable lien under 
defective realty mortgage should 
eliminate personal property there¬ 
from.—Boynton v. Williams, 146 So. 
663, 108 Fla. 368. 

Gas meters attached to distributing 
systein 

Meter company was held not enti¬ 
tled to lien, under law pertaining to 
personal property, for price of gas 
meters attached to, and part of, gas 
company’s distributing system when 
lien was filed.—^Pittsburg Equitable 
Meter Co. v. Cary, C.C.A.Okl., *67 P.2d 
66 . 

94. Minn-—^Hammons Great 



§ 7 

to particular property, ordinarily it cannot be ex¬ 
tended to different property^^ or to rents derived 
from the property, unless specifically included.^® 
However, unless there is an agreement to the con¬ 
trary,^ 7 it sometimes attaches to money or other 
property into which such property has been changed 
or converted, provided it is ascertainable.^® One 
cannot create a contractual lien on the property 
of another without the owner’s consent;®® and a 
person can give a lien on property only to the extent 
of his interest therein^ unless he creates the lien 
as agent of the owner.® A statute conferring a lien 
should not be construed so as to impose the lien, 
by implication, on the property of one who is not 
responsible for the debt.® 

An ozvner cannot have a lien on his own proper-^ 
ty, as ownership and a lien are inconsistent inter¬ 
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ests, and the Hen is merged into the general prop- 
erty.4 

Several funds or pieces of property. A lien is 
not deprived of validity because it attaches to a 
number of pieces of property instead of to a single 
piece,® and one having a lien on several funds or 
pieces of property may generally look to all of them 
for the full amount of his claim until it is satis¬ 
fied.® 

b. After-AcQLidred Property 

strictly speaking, a lien can attach only to property 
In existence; nevertheless, an agreement for a lien on 
property not then In esse, or to be acquired in the future, 
may be effective to Impress a lien on such property as 
soon as it comes Into existence, or is acquired by the 
promissor. 

There can be no lien as such until the thing comes 
into being on which the lien can attach,7 and, in 
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Northern R. Co., 54 N.W. 1108, 63 
Mmn. 249. 

37 C.J. p 324 note 61. 

95. Ark—^Home Bldg. & Sav. Ass*n 
V. Redding. 8 S.W.2d 460, 177 Ark. 
1004. 

Mich—Caplan v. Jerome, 22 N.W.2d 
270, 314 Mich. 198 
37 C.J p 324 note 64. 

Xnaad not involved in litigation 
Court had no Jurisdiction to create 
a lien on land not involved In litiga¬ 
tion.—Caplan v. Jerome, supra. 

96. Md.—Heller v. National Mar. 
Bank, 43 A. 800, 89 Md. 602, 73 Am. 
S.R. 212, -46 L.R.A. 438. 

Okl.—Coirpns Jnris cited in Oklahoma 
City V. Vahlberg, T73 P.2d 736. 740. 

97. Ala.—^Pearce v. Mills, 67 So. 6i81, 
190 Ala. 616. 

98. Ky.—Sandy Hook Bank’s Trus¬ 
tee V. Bear, 67 S.W.2d 972, 252 Hy. 
609. 

37 C.J. p 324 note 67. 

Keceipt of proceeds 
Consignor claiming equitable lien 
on proceeds of sale of consigned mer¬ 
chandise had duty of proving that 
■consignee or receiver received pro¬ 
ceeds.—^Dryden v. Michigan State In¬ 
dustries, C.C.A.MO., 66 !F.2d 950. 
Property as constituting proceeds of 
sale 

Where lien for payment of debt is 
created on proceeds of property au¬ 
thorized to be sold, equity will im¬ 
press lien on such proceeds, even 
though other property, rather than 
money, be received as such proceeds. 
—^Union Trust Qo. of Maryland v. 
Townshend, C.C.A.W.Va., 101 F 2d 
903. certiorari denied Townshend v. 
Union Trust Co. of Maryland, 69 S.Ct. 
1044, 307 U.S. 646, &S L.Ed, 1626. 

99. Okl.—^Boston Cleaners & Dyers 
V. Featherstone, 30 P.2d 874, 167 
Okl. *519. 


Clothes belonging to customers 
Contract whereby owner of clean¬ 
ing and pressing sho.p undertook to 
grant lien on clothes belonging to his 
custo-mers was held invalid.—Boston 
Cleaners & Dyers v. Featherstone, su¬ 
pra. 

Exercise of right to retake property 
The mere exercise of a reserved 
right to retake one's own property 
cannot result in the creation of a lien 
on the property of a third person.— 
John W. Snyder, Inc., v. Aker, 23'6 
N.T.S. 28, 134 Misc. 721. 

Reliance on record title 

The inquiry required to be made by 
one who desires to acquire hen on 
property which is in possession of 
third persons has been prosecuted 
sufficiently far when the one desir¬ 
ing to acquire the lien examines rec¬ 
ords of county and finds a deed from 
the third persons to the person as¬ 
serting title on record.—Goodrich v. 
Second Nat. Bank of Houston, Tex. 
Civ.App., 1'51 S.*W.2d 276, error re¬ 
fused. 

11. Del.—^Brennan v. Wilmington 
I Trust Co., 126 A. 42, 2 W.W.Harr. 
482. 

S.C.—^Beatty v. Wittekamp, 172 S.B. 

122, 171 S.C. 326. 

37 C.J. p 324 note 62. 

ConditioaLal sale 

A lien for repairs to a motor ve¬ 
hicle was held subject to the rights 
of one who sold the vehicle under a 
conditional sales contract.—Southern 
Motor Car Co. v. Talliaferro, 14 Tenn. 
App. 276. 

2. Ga.—^Walker v. Burt, 67 Ga. 20. 
N.H.—Jacobs v. Knapp, 50 N.H. 71. 

3. ILa.—J. S. Abercrombie Co. v. Le- 
hulu Oil Co., 160 So. 126, 181 La. 
644. 

4. Cal.—^Moser v. Pearce^ 12 P.2d 
977, 124 Cal.App. 478. 
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Miss.—Corpus Juris cited la Federal 
Credit Co. v. Holloman, 147 So. 485, 
486, 165 Miss. 211. 

N.y'.—nJohn W. 'Snyder, Inc., v. Aker, 
236 N.Y.S. 28, 134 Misc. 721. 

37 ax p 324 note 69. 

5. U S.—^U. 'S. V. City of Greenville, 
•C.C.A.S.C., 118 F.2d 963. 

a. La.—Blankenship v. Stovall, App., 
159 So. 477, amended on other 
grounds 160 So. 186. 

37 C.J. p 324 note 70. 

7. U.S.—In re Prunotto, D.C.N.T., 61 
P.2d 602. 

Wages to be earned in the future 
cannot be the subject of a present 
legal lieu. 

U. S.—^In re Skorcz, C C.A.I11., 67 P.2d 
'187. 

Mont.—^Rate v. American Smelting 
& Refining Co., 184 P. 478, 66 Mont. 
277. 

Ohio.~Rowe V. Public Finance Co, 
174 N.E. 1'64, 37 Ohio App. 133, af¬ 
firmed Public Finance Co. v. Rowe, 
174 N.B. VSS, 128 Ohio Bt 206, 74 
A.L.R. 900. 

Proceeds of sale 

An agreement to pay debt to bank 
from proceeds of sale of debtor's in¬ 
terest in particular properties when 
received by debtor's agent gave nse 
to no lien until agent received such 
proceeds.—^Union Trust Co. of Mary¬ 
land V. Townshend, C.C.A.W.Va., 101 
F.2d 903, certiorari denied Townshend 

V. Union Trust Co. of Maryland, 69 
S.Ct. 1044, 307 U.S. 646, 63 L.Bd. 1626. 

trueamed and uncollected fees of 
office which have never come into 
personal possession of owner are ex¬ 
empt from liens.—Smith v. Brad¬ 
shaw, Civ.App., 105 S.W.2d 340, error 
dismissed, afianned, Sup., Bradshaw 
V. Smith. 10'8 fi.W-2d 200, 130 Tex. 
180. 
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§ 8 


the absence of provisions showing an intention to 
extend the lien to after-acquired property, a lien 
attaches only to property on hand at the time it 
is created.^ However, where the parties by their 
contract clearly show an intention to create a posi¬ 
tive lien or charge on real or personal property, 
whether or not then owned by the contractor, or, if 
personal property, whether or not it is then in esse, 
it attaches in equity as a lien or charge on the par¬ 
ticular property as soon as the property comes into 
existence or the contractor acquires a title there¬ 
to,^ and in some jurisdictions express provision for 
liens on such property is made by statute.^O Such 
lien, however, has been held to be subject to in¬ 
tervening rights of creditors and third persons.il 

§ 8. Necessity and Right of Possession 

Possession of the property by the Hen claimant is 
mecessary to the existence of a common-law lien, but 
not of an equitable Hen. The necessity of possession un¬ 
der a statutory lien depends on the language of the stat¬ 
ute. 

Since a common-law lien is a mere right to re¬ 


tain possession of personalty until some debt is 
satisfied, as discussed supra § 1 b, ordinarily it is 
necessary to the existence of such a lien that claim¬ 
ant shall have possession, actual or constructive, of 
the property,i2 and that such possession be inde¬ 
pendent and exclusive.13 It is also generally es¬ 
sential, in order to preserve the lien, that the lien- 
or^s possession be continuous,!^ although continued 
possession is essential only as between the lienor 
and third persons; as between the immediate par¬ 
ties the lien may continue after a change of pos- 
session.15 Furthermore the lien claimant’s posses¬ 
sion must have been acquired and retained lawfully 
and in good faith; otherwise the lien does not ex¬ 
ist even though the property is in his possession.!® 
Even at common law, however, under exceptional 
circumstances and for special purposes, property 
might be left in the hands of the owner without de¬ 
feating a lien thereon.l^ 

An equitable lien is not dependent for its exist¬ 
ence on the lienor’s possession of the property to 
which the lien attaches,!^ it being essential, on the 


S. Minn.—Corpus Juris guoted in 
C. 1. T, Corporation v. Cords, 269 
N.W. 826, 828, 198 Minn. 337. 

37 C.J. p 324 note 71, 

*9. U.S.—Mitchell v. Bowman, C.C.A. 

Colo., 123 F.2d 44'5. 

Ark.—Borengasser v. Chatwell, 182 
S.W.2d 389, 207 Ark, 608. 

Conn.—Hansel v. Hartford-Connecti- 
cut Trust Co., 49 A.2d 666. 

Ky.—Gabbard v. Watkins, 133 S.W.2d 
-54, 280 Ky. 267. 

Mo.—^Hansen v. Duvall, 62 ’S.W.2d 
732, 333 Mo. 69. 

H.C.—^Armour Fertilizer Works v. 

Newbern, 185 S.E. 471, 210 N.C. 9. 
37 C.J. p 326 note 72. 

Income from trust fund 

A valid agreement on the ,part of a 
beneficiary to pay as received a por¬ 
tion of the income of a trust fund, In 
•consideration of another's renuncia¬ 
tion of a right to contest a will, was 
held to create an equitable lien on the 
fund when it came into existence.— 
•Shellabarger v. Commissioner of In¬ 
ternal Revenue, O.C.A., 38 F.2d 566. 

Substitution of collateral 
The parties may extend a lien to 
cover collateral substituted for that 
originally given.—Hampel v. Hart- 
ford-'Connecticut Trust Co., Conn., 49 
A.2d 666. 

Tendee in possession 
One in possession of land under 
agreement to purchase it may sub¬ 
ject his interest therein to a lien 
which will attach to land when pur¬ 
chaser takes title.—Gavin v. Johnson, 
41 A.2d 113, 131 Conn. 489, 166 A.L. 
R. 1130. 


Property not yet purchased 
Where the description in a chattel 
mortgage refers to property as 
though existing and in the posses¬ 
sion of the mortgagor, but in fact 
the property has not yet been pur¬ 
chased by the mortgagor and is not 
In the place described, the mortgagee 
is not necessarily precluded from es¬ 
tablishing an equitable lien on the 
property as against the mortgagor 
and those having notice.—Hellstrom 
V. First Guaranty Bank, 209 N.W. 
379, 54 N.D. 322. 

10. Okl.—^Davis V. Lewis, Okl., 100 
P.2d 994, 187 Okl. 91. 

37 C.J. p 326 note 73. 

11. N.T.—Coats V. Donnell, 94 N.T. 
16i8—Schermerhorn v. Gardenier, 96 
N.Y.S. 494, 107 App.Div. 564, af¬ 
firmed 77 N.E. 1196, 184 N.T. -612. 

12. Fla.—Foster v. Thornton, 179 
So. 882, 131 Fla. 277—^Jones v. Car¬ 
penter, 106 So. 127, 90 Fla. 407, 43 
A,L.R. 1409. 

Ky.—McFerran v. Louisville Title 
Co.'s Receiver, 71 S.W.2d 655, 254 
Ky. 362, 

N.J.—Corpus Juris cited iu Pennsyl¬ 
vania Fire Ins. Co. v. Rinaolo, N. 
J., 154 A. -528, 529, 108 N.J.Eq. 167. 
Tenn.—City of Nashville v. Weakley, 
95 .S.W.2d 37, 170 Tenn. 278—Pot¬ 
ter V. Poster, 64 S.W.2d 520, 16 
Tenn.App. 336. 

Wash.—^Ellison v. Scheifsky, 260 P. 

452, 141 Wash. 14. 

37 C.J. p 325 notes 76, 77. 

Possession of an agent or servant, 
acting under the authority of the 
lienor, is sufficient to preserve the 
hen.—^Allen v. Spencer, 1 Edm.Sel. 
Cas.,N.T., 117—37 C.J. p 326 note 83. 
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13. N.M.—Bell V. Dennis, 93 P.2d 
1003, 43 N.M. 350. 

37 C.J. p 326 note 76. 

14. Ala.—Lathrop Lumber Co. v. 
Pitts, 94 So. 354, 208 Ala. 334. 

37 C.J. p 326 note 81. 

Parting with possession as terminat¬ 
ing lien see infra § 17. 

The right to retain the property 
when properly obtained is not affect¬ 
ed by any subsequent encumbrance 
created by the owner.—Gafford v. 
Stearns, 51 Ala. 434. 

15. N.Y.—^Thourot v. Delahaye Im¬ 
port Co., 126 N.Y.S. 827, 69 Misc. 
351. 

37 C.J. p '326 note 82. 

16. N.Y.—Danzer v. Nathan, 129 N. 
Y.S. 966, 145 App.Div. 448, 454. 

37 C.J. p 326 notes 79, 80. 

17. S C.—James Freeman Brown Co. 
V. Harris, 70 S.E. 802, SiS 'S.C, 658. 

18. U.S.—Ketterer v. U. S. Fidelity 
& Guaranty Co., C.C.A.Ohio, 8*4 F.2d 
7'36—In re Fergusson Drug Co., D. 
C.Pa., 19 F.Supp. 20'6, affirmed, O.C. 
A., Markowitz v. Taylor, 94 F.2d 
782. 

Fla.—Foster v. Thornton, 179 So. 882, 
'131 Fla. 277—Jones v. Carpenter, 
106 So. 127, 90 Fla. 407, 43 A.L.R. 
1409. 

Ky.—Back v. Back’s Adm'r, 135 S.W. 
2d 911, 281 Ky. 282—McFerran v. 
Louisville Title 'Co.'s Receiver, 71 
S.W.2d 655, 254 Ky. 362. 

N.J.—Corpus Juris cited In Plavell 
V. Flavell, 189 A. 639, 643, 15 N.J. 
Misc. 167. 

Tenn.—Potter v. Foster, 6*4 S.W. 2d 
520, 16 Tenn.App. 336. 

37 C.J. p 326 note 90. 
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Other hand, that while the lien continues the posses¬ 
sion of the property remain with the debtor or the 
person who holds the proprietary interest.^s How¬ 
ever, an equitable lien established in favor of de¬ 
fendant in a claim and delivery action has been held 
to entitle defendant to retain possession until the 
lien is discharged.^^^ 

By statute. Under some statutes which are mere¬ 
ly declaratory of the common law it is essential to 
the existence of the statutory lien that the lienor 
shall have possession or the right of possession of 
the personal property on which he claims a lien.2i 
Under other statutory or constitutional provisions, 
however, the feature of possession has been some¬ 
what dispensed with, and is not essential to the ex¬ 
istence of the lien,22 a lien without possession hav¬ 
ing the same operation and effect as common-law 
liens accompanied by possession.23 

By the civil law. The general rule of the civil 
law is that possession of movables is not necessary 
to the validity of a lien, whether created by con¬ 
tract or by act of the law,24 and that such Hen 
will attach on movable property, even in the hands 
of a bona fide purchaser without notice.25 
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§ 9. Debts and Liabilities Secured 

A valid indebtedness ordinarily is essential to the 
existence of a lien, and the particular debt secured de¬ 
pends on the contract or statute creating the lien. 

As a general rule it is essential to the existence 
of a lien on property that there be a valid indebt¬ 
edness due from the owner of the property to claim- 
ant,23 although in this connection it has been ob¬ 
served that a lien may secure not only a “debt,*^ 
in the strict sense of that word, but also a duty or 
other obligation.27 At common law the debt must 
have been incurred for some services or work ren¬ 
dered by claimant on the property against which 
the lien is asserted.28 An equitable lien, in ordi¬ 
nary cases, exists not only for the payment of mon¬ 
ey enforceable by appropriate equitable process,29 
but it may also exist where there is no personal 
liability,20 to secure the performance of an obli¬ 
gation connected with the specific property and 
manifestly intended to be made binding on that 
property.2i 

The particular debts or liabilities secured depend 
on the provisions of the contract or statute creat¬ 
ing the lien,22 and a lien created for one debt or 
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19. Ohio.—^Klaustermeyer v. Cleve¬ 
land Trust Co,, 106 N.R 578, 89 
Ohio St. 142. 

37 C.J. p 326 note 91. 

20. Mont.—^Apple v. Eldwards, 16 P. 
2d 700, 92 Mont. *524, 87 A,L.R. 179. 

21. Wyo.—Turner v. Horton, 106 P. 
68-8, li8 Wyo. 281, 

37 C.J. p 326 note 95. 

Sales Act excepted 

Statutes on which liens, other than 
those under Sales Act, are based are 
founded on possession of holder of 
chattels, assuming- such possession 
lawful.—Standard Motors Securities 
Corporation v. Tates Co., 257 Ill.App. 
394, transferred, see, 169 N.E. 164, 
'337 Ill. 250. 

22. U.S.—^Pauley v. 'State of Califor¬ 
nia, C.C.A.Cal., 75 F.2d 120, fol¬ 
lowed in Ijaugharn v. State of Cali¬ 
fornia, 77 F.2d 1005. 

Tex.—^Byrne v. Williams, Civ.App., 
4'5 S.W.2d 336, error dismissed. 

37 O.J. p 326 note 97. 

Repair of motor vehicle 

Continuous physical control of the 
property by the holder of a lien 
thereon has been held not a prerequi¬ 
site to the retention of a statutory 
lien on a motor vehicle for repairs 
thereon.—Commercial Acceptance 

Corporation v. Hislop G-arage •Co., 192 
A, '627. 89 N.H. 45. 

23. U.S.—^Beall v. White, D.Q., 94 U. 
a 3'82, 24 iL.Ed. 173. 

Iowa.—Grant v. Whitwell, 9 Iowa 
152. 


24. Philippine.—^Hongkong & Shang¬ 
hai Banking Corp. v. Rafferty, 39 
Philippine 145. 

37 iC.J. p 326 note 86. 

25. Philippine.—^Hongkong & Shang¬ 
hai Banking Corp. v. Rafferty, su¬ 
pra. 

37 C.J. p 326 note 87. 

26. U.S.—In re Hamburger Distil¬ 
lery, C.C.A.Pa., 115 P.2d 84. 

La,—Succession of Tacon, 177 So. 
'590, 188 La. 510—^Beck v. Beck, 
App., 181 So. 635. 

Tex.—Continental State Bank of Big: 
Sandy v. Pepper, 106 S.W.2d 654, 
130 Tex, 71. 

37 C.J. p 327 note 1. 

'WThere there is no debt or charge 
a court cannot, in the absence of law, 
declare a lien to exist, much less cre¬ 
ate one.”—Willard v. Stauffer, 170 
N.E. 332, 335, 91 Ind.App. 119. 

An, euctuubraiLco on. real estate 
must be based on a legal claim.— 
-Stec V. Weigang, 179 A. 878, 116 N.J. 
Law 292. 

27. Mass.—^Hurley v. Boston R. 
Holding Co., 54 N.E.2d 183, 315 
Mass. 591. 

28. Mass.—^Flesher v. Handler, 21 N. 
B.2d 976, 303 Mass. 482. 

Ohio.—George v. Walton, App., 43 
N.E.2d 615. 

37 'C.J. p 327 note 3. 

Claim for storage 
The mere fact that a person had a 
valid claim for storage did not estab¬ 
lish that he had a lien.—Flesher v. 
Handler, 21 N.E.2d 975, 303 Mass. 482., 

854 


Accountant 

At common law there was no ac¬ 
countant's lien.—George v. Walton, 
Ohio App., 43 N.E.2d 616—6 C.J. p 
1132 note 9I8 [a]. 

29. Conn.—'Connecticut Co. v. New 
York, N. H. R. Co., 107 A 646, 652, 
94 Conn. 13. 

30. Tex.—^Elmendorf v. San Antonio. 
Civ.App., 223 S.W. 631. 

31. Conn.—Connecticut Co. v. New 
York, N, H, R. Co., 107 A. 646, 662, 
94 Conn. 13. 

32. U.S.—^Alaska Packing Co. v. Lu- 
keta, C.'C.A.Alaska, 58 F.2d 944. 

N.Y.—Teitelbaum v. Watford Es¬ 
tates, 18 N.Y.S.2d 343. 

Vt.—Clifford V. West Hartford 

Creamery Co., 153 A. 205, 103 Vt. 
229. 

37 'C.J. p 327 note 7. , 

Interest 

An equitable lien may include an 
allowance for interest in a proper 
case.—Sherman v. Rhode Island Hos¬ 
pital Trust Co., 30 A.2d 498, 68 K.L 
525. 

Attorney’s fees 

(1) Statute giving lien for amount 
due and owing for labor and services 
rendered does not include attorney's 
fee visited as penalty for failure to 
pay labor claim.—Porter v. Guggen¬ 
heim, Tex,Civ.App., 107 S.W.2d 891, 
error dismissed. 

(2) Attorney's fees paid by surety 
on notes were held not a legitimate 
debt of the maker so as to be covered. 



53 C.J.y. 


LIBN8 


§ 10 


liability does not cover another and different debt 
or liability to the same person,33 especially where 
the rights of third persons have intervened.34 A 
lienholder in possession cannot require the owner 
to tender the amount paid toward discharging a 
valid lien unless he obtained possession lawfully.35 

Unmatured debt, A debtor in one sum has no 
lien on it in his hands for the payment of a debt 
owed to him which has not yet matured.®6 

Supplies or raw material furnished manufac¬ 
tory. Under some statutes a lien on the property 
involved exists for supplies or raw material fur¬ 
nished for the operation of a manufacturing es- 
tablishment37 on compliance with the conditions 
prescribed by the statute,®® 

§ 10. Priorities 

a. In general 

b. Priority in time 


a. In G-eneral 

As a rule common-IaW (fens override other rights In 
the property, whereas other liens are subordinate to 
prior existing rights. The priority of statutory liens de¬ 
pends on the language of the statutes. 

As a rule common-law liens override all other 
rights in the property,®® whereas liens created by 
contract or statute ordinarily are subordinate to all 
prior existing rights therein.^® In the absence of 
statute providing otherwise, a lien on property of 
a debtor takes priority over the claim of a simple 
contract creditor,^! and also over the rights of a 
subsequent assignee or transferee of the proper¬ 
ty,42 except in cases involving bona fide purchasers 
for value, discussed infra § 13. The right of the 
lienor to priority in the collecjtion of his debt from 
the property cannot be impaired by a subsequent act 
of the debtor,43 nor do courts of equity have gen¬ 
eral authority to displace vested contract liens.44 
Priorities between special liens cannot be ques- 


by an eaultable lien on land which 
surety had under contract with mak¬ 
ers of notes.—Sanner v. 'Sanner, 267 
IlLApp. 30'5. 

word “patron,” as used In statute 
giving patrons delivering milk or 
cream to creamery lien on realty of 
creamery means producers of milk 
and cream ^Jtid them only.—^Clifford v. 
West Hartford Creamery Co., 163 A. 
206, 103 Vt. 229. 

33. Q.C.—Price v. Moses, 44 S.C.L. 
454. 

37 C.J. p 327 note 3. 

Failure to segregate eaepeuses 
One making advances for care of 
several herds of cattle could not have 
equitable lien therefor on herd, where 
no attempt was made to segregate 
expenses as between the respective 
herds.—Cattle Raisers' Loan Co. v. 
First Nat. Bank, Tex.Oiv.App., 64 S. 
WSd 857, error dismissed. 

Privilege as existing on original ob¬ 
ligation or oollateral 
In a suit on a note given as collat¬ 
eral to secure on account, a privilege 
existing on the original obligation, 
that is, the account, could not be ex¬ 
tended to the collateral.—^Hemenway 
Furniture Co. v. Lindsay, La.App., 
161 So. 27. 

34. XT.S.—Talbot v, McPherson, D,C., 
23 P.Cas,No.l3,728, 2 Cranch O.C. 
281. 

35. Tex.—Creager v. Beamer Syndi¬ 
cate, Civ.App., 274 S.W. 823. 

38. N.T.—Jordan v. National Shoe & 
Leather Bank, 74 N.T. 467, 30 Am. 
tL aao. 

37. U.S.—^In re West Norfolk Lum¬ 
ber Co., D.C.Va., 112 T. 769. 

37 C.J. V 327 note 14. 


What constitute “supplies” 

(1) ‘‘Supplies," within the meaning 
of such a statute, are such as per¬ 
tain to the output of the manufactur¬ 
ing establishment.—^Virginia Lev. Co. 
V. Crozer Iron Co., 17 S.B 806, 90 Va. 
126, 44 Am.SR. 893—37 C.J. p 327 
note 16. 

(2) They do not include material 
or machinery necessary to the con¬ 
struction, equipment, and completion 
of the plant.—American Woodwork¬ 
ing Mach. Oo. V. Agelasto, Va., 136 P. 
399, 69 C.C.A. 243. 

38. Wash.—^Pitch v. Applegate, 64 P. 

147, 24 Wash. 26. 

37 C.J. p 327 note 16. 

30. N.H.—Whitefield Village Fire 
List. V. Bobst, 39 A.2d 566, 93 N.H. 
229. 

37 C.J. p 827 note 19. 

40. N.H.—Whitefield Village Fire 
List. V. Bobst, supra. 

Priority of legal lien over equitable 
assignment 

It has been held that a valid le¬ 
gal lien takes precedence over a pre¬ 
viously executed equitable assign¬ 
ment.—Gordon O'Neill Co. v. Ward, 
32 N.Y.S.2d 669. 

Paramount right of public 
Pa.-^Blue Ball Nat. Bank v. Liiler, 
Com.Pl., 49 'Lanc.L.Rev. 303, 59 
York Leg.Rec. 1. 

Regulation by statute 
In some jurisdictions the question 
of priority of liens is wholly con¬ 
trolled by statutory law.—‘L, S. v. 
Record Pub. Qo., D.O.Cal., 60 F.Supp. 
194. 

41. U.S.—In re Syleecau Mfg. Co., 
L.C.S.C., 17 F.2d 603, 

Va.—^Hurley v. Bennett, 176 S.E. 171# 
163 Va. Ul. 


Contract for purchase of gas 
Gas producing companies, from 
which pipe line company contracted 
to purchase gas, have no equitable 
liens on debtor's assets, superior to 
rights of holders of debtor's Vends, 
as security against loss from breach 
of such contracts.—Hamilton Gas Co. 
V. Inland Gas Corp., C.C.A.Ky., 102 
F.2d 131, certiorari dismissed 60 "S. 
Ct. 63, 308 U.S. 628, 84 L.Ed. 624 and 
60 S.Ct. 64, 30i8 U'S. 628, 84 L.;Ed. 624, 
Piney Oil & Gas Co. v. Inland Gas 
-Corporation, 102 F.2d 131, certiorari 
dismissed 60 S.Ct 64, two cases, 308 
U.S. 628, 84 L.Bd. 52'4. 

42. U.S.—Mitchell v. Bowman, C.O. 
A.C 0 I 0 ., 123 F.2d 446. 

Ky.—Miles v. Lee, 143 S.W,2d 843, 
284 Ky. 39. 

Mo.—Miller v. Helsler, App., 187 S.W. 
2d 485, transferred, see, Sup., 180 
S.W. 2d 64. 

Wie.—Prudential Ins. Co. of America 
V. Wetzel, 248 N.W. 791, 212 Wls. 
100 . 

Idem, unimpalredt by apphcatlon qfl 
money 

Where a grower of cro-p had been 
advanced money by bank without se¬ 
curity, and by defendant with secur¬ 
ity, the application of money receiyed 
by defendant in payment of crop, 
to other debts of grower, at grower's 
request, left his lien on balance* dt^e 
unimpaired, so that an assigntnCnt 
from grower to bank of such 
was subject to defendant's* 
lien.—Brug v. Herbst, 233 P.] 

Colo. 128. ^ 

43. , U.S.—The Minnesota 

Ins, Ca, Vi TJ. L.C.Te;x.|j4t^,iF^ 
942. 

Ohioi ^7 2S7, 
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tioned by a general lienor.^® A lien which attaches 
to a number of pieces of property instead of to a 
single piece is not for that reason to be subordi¬ 
nated to a junior Hen attaching to a single piece 
of property.46 

The priority of statutory liens, either as be¬ 
tween themselves^S or with respect to liens cre¬ 
ated ly contract,is determined by the statutes 
creating them. The legislature has the power to 
change the priorities of liens^® and to give a stat¬ 
utory lien priority over other liens but a statu¬ 
tory lien cannot be given priority over a lien exist¬ 
ing before the enactment of the statute creating 
it.52 

Concurrent or coequal liens. If the liens are con¬ 
current, as where they are established by the same 
act, there is no preference between them,^8 but 
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each lienor, is entitled to his ratable share of the 
property or fund to which the liens attach,54 and 
if one lienor receives the whole fund he must ac¬ 
count therefor to the other lienors.66 Liens for 
governmental purposes are coequal in dignity as. 
between them there is no priority.^* 

h. Priority in Time 

The general rule is that, as between liens, priority ln» 
time gives priority In right; but this rule has Its limi¬ 
tations, as, for example, In cases Involving liens whichj 
are unequal, defective, or subordinated by contract. 

It is well settled that, as a general rule, in the ab¬ 
sence of statutory regulation to the contrary, a lien 
which is prior in time gives a prior claim and ia 
entitled to satisfaction out of the subject matter 
it binds before other subsequent liens binding the 
same property.57 Thus as a general rule a statutory 


45. Ind.—^Farmers' L. & T. Co. v, 
Canada, St. L. Ry. Oo., 2*6 N.B3. 784, 
127 Ind. 2'50, 11 L..R.A. 740. 

46. TJ.S.—U. 'S. V. City of Greenville, 
C.C.A.S.C., 118 P.2d 963. 

47. Ky.—iCorpus JnxlB anoted In 
Indiana Truck Corporation of Ken¬ 
tucky V. Hurry Up Broadway Co., 
1 S.W.2d 990, 992, 222 Ky. 621. 

N.M.—Bccles v. Will, 170 P. 748, 749, 
23 N.M. 623, L.R.A.1^18C 1022. 
Statute held InappUcalble 
A statutory provision to the effect 
that lien statutes should not impair 
or affect the right to create a lien 
by special contract was held not in¬ 
tended to regulate or determine pri¬ 
orities as between different lienors.— 
In re McCrory Stores Corporation, C. 
C.A.N.Y., 78 F.2d 270. 

I7o41ce 

It has been asserted that liens 
arising not from contract, but by op¬ 
eration of law, take priority irrespec¬ 
tive of notice of any kind.—Central 
Union Trust Co. v, Appalachian Cor- 
poiiation, D.C.Ga., 300 F. 897, affirmed, 
C,C.A., West V. Central Union Trust 
Co., 2 F.2d '686. 

48. La.—Central Sav. Bank & Trust 
Co. V. Tucker, 161 'So. 759, 182 La. 
289, answers conformed to, App., 
161 6o. 780—State ex rel. Wall v. 
Coverdale, App., 175 So. 492—^Ardls 
& Co. V. Veal-Wii^n Co., App., 149 
So. 

BeglstmtlosL 

(1) A proper ranking of liens or 
privileges is not necessarily deter¬ 
mined by the order or dates of their 
recording or registration.—Central 
Sav. Bank & Trust Co. v. Tucker, 161 
So. 7'59, 182 La. 289, answers con¬ 
formed to, App., 161 So. 780—State ex 
rel. Wall v. Coverdale, App., 176 So. 
492. 

(2) The constitutional provision 
that privileges on movables shall ex¬ 


ist without registration has no ref¬ 
erence to the rank of privileges on 
movables.—Coffey v. Pickett, La.App., 
189 So. 461. 

49. Cal.—First Nat. Bank v. Silva, 
264 P. 262, 500 Cal. 494, 

50. S.D.—Cope V. Jorgenson, 221 N. 
W, 263, 68 S.D. 644. 

51. Ky.—Adkins v. Carol Mining Co., 
136 •S.W.2d 32, 281 Ky. 328—Corpus 
Juris quoted in Indiana Truck Cor¬ 
poration of Kentucky v. Hurry Up 
Broadway Co., 1 S.W.2d 990, 992, 
222 Ky. 621. 

Okl.—First Nat. Bank of Alex v. 
Southland Production Co., 112 P.2d 
1087, 1-89 Okl. 9. 

Tex.—Texas Bank & Trust Co. v. 
Smith, 192 S.W. 633, 10*8 Tex. 266, 
2 A.L.R. 771. 

62. La.—^Weinprender v. His Credi¬ 
tors, 5 La. 349. 

N.M.—Eccles v. Will, 170 P. 748, 749, 
23 N.M. 6,23, L.R.A.1918C 1022. 

53. Va.—Davis v. Roller, 66 S.B. 4, 
106 Va. 46, 117 Am.S.R. 977. 

'37 C.J. p 329 note 40. 

64. Cal.—Hayward Lumber & In¬ 
vestment Co. V. Coast Federal Sav¬ 
ings & Loan Ass'n of Los Angeles, 
117 P.2d 682, 47 Cal.App.2d 211. 

37 C.J. p 329 note 42. 

FUlug of suit to enforce Ueai 

Unexpended portion of loan fund 
remaining in hands of loan associa¬ 
tion was required to be distributed 
pro rata among all holders of me¬ 
chanic's liens, regardless of whether 
they had previ-ously filed suit to en¬ 
force the liens.—^Hayward Lumber & 
Investment Co. v. Coast Federal Sav¬ 
ings & Loan Ass’n of Los Angeles, 
supra. 

55. N.J.—Stiles v. Galbreath, 69 A, 
224, 69 N,J.Bq. 222. 

50. Idaho.—Kleldsen v. Barrett, 297 
P. 405, 60 Idaho 46$, appeal dis¬ 
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missed 62 S.Ot 28, 284 U.S. 681 76: 
L.Bd. 603. 

57. U.S.—Exchange State Bank 
Federal Surety Co., C.C.A.Kan., 2^ 
F.2d 486—^U. S. V. Record Pub. Co., 
D.O.Cal., 60 P.Supp. 194. 

Del.—^Universal Credit Co. v. Spinar^ 
zolo, 197 A. 68, 9 W.W.Harr. 117— 
In re Lamonica’s Real Estate, 141 
A. 816, 16 Del.Ch. 468. 

Kan, —Corpus Juris oltefi la Taylor 
V, White, 298 P. 748, 744, 131 Kan> 
791. 

Ky.— Corpus Juris quoted la Indiana 
Truck Corporation of Kentucky y« 
Hurry Up Broadway Co., 1 S.W.kt 
990, 992, 222 Ky. 621. 

Mo.—Stiers v. Vroomah, 116 B.W.2d 
84, 284 Mo.App. 161. 

N.J.—Town of Irvington v. Olleiaar, 
16 A.2d 668, 128 N.J.Bq. 402, af¬ 
firmed Irvington Nat Bank v. Gei¬ 
ger, 24 A.2d 868, 131 N.J.Bq. 189w 
Fidelity Union Title & Mortgage- 
Guaranty Co. V. Magnifico, 161 A. 
499, 10$ N.J.Bq. 659—Majewski v. 
Greenberg, 18$ A, 749. 101 N.J.^ 
184. 

N.Y.—Nassau County t. Lince?», 3 N 
T.-S.2d 327, 166 Misc. 909. affirmed 
4 N.'r.S.2d 77, 264 App.Div. 74$ 
760, affirmed 20 N.B.2d 1018, 2«0 N 

r, 662. 

N.O.—Lawson v. Key, 166 S-B- 
199 N.C. 664. 

Okl.—First Nat. Bank of Alas v 
Southland Production Co., 112 P.2d 
1087, 189 Okl. 9. 

S.C.—Corpus Juris quoted la Powers^ 
V. Fidelity & Deposit Co. of Mary¬ 
land, 186 S.E. 528, 627, 180 S.C. 
601. 

Tex.—Windham v. Cltizefis Nat 
Bank, Civ.App., 105 'S.W.2d 848, ^ 
ror dismissed. 

Wash.—Hallenbeck v. City of Be&ttK 
240 P. 916, 13'6 Wash. 608. 

Wyo.— Corpus JUriil cited in, 
Drainage Dist. v. Board of 
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lien does not take precedence over a prior con¬ 
tractual or other lien^S unless the statute clearly 
ishows or declares an intention to cause the statu¬ 
tory lien to override the prior lien,*69 and ordina¬ 
rily in equity if the liens are equal in all other re¬ 
spects the one prior in time will prevail,60 and a spe¬ 
cific equitable lien has preference over a subsequent 
;general legal lien.oi Priority in time, however, is 
■not decisive where the liens are in other respects 
unequal and a lien prior in time may be post¬ 
poned to a subsequent lien where the prior lien is 


§ 10 

intrinsically defective,63 or is displaced by some 
act of the lienor, which, if done with notice of the 
subsequent lien,64 will postpone him in a court of 
law or equity to the subsequent claimant.66 A lien 
subsequent in time may also take precedence over 
one previously acquired where, in equity, the junior 
lienor has an advantage at law66 or a superior eq¬ 
uity. 6 7 

A lienor may by express contract subordinate his 
lien to that of a subsequent creditor,68 However, 


Commissioners of Big- Horn Coun¬ 
ty, 148 P.2d 229, 237, 60 Wyo. 177. 
•37 CJ. p 328 note 22. 

Aene-wul or earteusion 

The first lien may be rene-wed or 
extended by the parties to it without 
reference to the second lien, which 
remains subordinate.—Anthony v. 
JLangford, Tex,Civ.App., 152 S.W.2d 
:985, error refused. 

Becording of junior Hens does not 
-constitute constructive notice there¬ 
of to prior lienor.—^Lipplncott v. 
Pope, 244 K.W. 791, 123 Neb. 879. 
^Transaction as involving Indlvldiials 
or general pubUo 

Rules covering transactions be¬ 
tween two individual lien claimants 
are given strict application, but have 
been giv$n broader application in 
matter of issuance of securities for 
sale to public.—^Wachner v. Richard¬ 
son, 68 P.2d '714, 14 Cal.App.2d 422. 

58. Colo.— Corpus Juris cited la 
Town of Ordway v. Kaiser, 9 P.2d 
287, 90 Colo. 343. 

tiiaho.—Carison-Lusk Hardware Co. 
V. Kammann, 229 P. 85, 89 Idaho 
664. 

Ky.—Adkins v. Carol Mining Co., 186 
S.W.2d ^2, 281 Ky. 82i8-~Oorpus Ju- 
xis quoted in Indiana Truck Corpo¬ 
ration of Kentucky v. Hurry Up 
■ Broadway Co., 1 S.’W.2d 990, 992, 
222 Ky. '621. 

Tenn,— Corpus Juris cited in City of 
Nashville v. Weakley, 95 S.W.2d 3'7, 

' 29, 170 Tenn. 278, 
t9x.--Marriott v. Corder, Clv.App., 

4 SjW.2d 213, error refused. 

1[7 C.J. p 329 note 37. 

69. Ky.—Adkins v. Carol Mining Co., 
^6 S.W,2d 32, 281 Ky. 328—iCorpus 
ohris quoted la Indiana Truck Cor¬ 
poration of Kentucky v. Hurry Up 
Broadway Co., 1 S.W.2d 990, 992, 
222 Ky. -521. 

Tenn.—Corpus Juris cited in City of 
Nashville v. Weakley, 96 S,W.2d 87, 
170 Tenn. 278. 

^ C,J. p 329 note 38. 

- Marsh Valley 
Ckhal Co. V. Brown, Idaho, 47 'S.Ct 
992, 274 U.S. 680, 71 iL.Bd- 1243, 
certiorari denied Portneuf-Marsh 
Canal Co. v. Brown, 46 S.Ct. 
204, 270 U.S, 687, 70 L.Bd. 773. 


S.C.— Corpus Juris quoted ia Powers 
V. Fidelity & Deposit € 0 . of Mary¬ 
land, 186 S.B. 1523, 627, 180 S.C. 
601. 

37 C.J. p 328 notes 22, 23. 
Malateaaace assessmeat 
Equitable Hen of assessment for 
maintenance of streets and parks 
which was passed by lot owners' 
membership corporation under au¬ 
thority of covenant in deed was held 
first in dignity except as to lien of 
any unpaid taxes.—Noremac, Inc., v. 
Centre Hill Court, 178 S.B. 8T7, 164 
Va. 161. 

81. Md.—^Union Trust Co. v. Biggs, 
137 A, '509, 163 Md. 60. ' 

87 C.J. p 328 note 24. 

Notloe aad coaslderatioa 

(1) A subsequent legal lien on 
land, in order to prevail over a prior 
equitable lien, must not only have 
been acquired without notice of the 
prior equity, but must be founded 
on a present valuable consideration. 

[—Rutherford Nat. Bank v. H. R. 
Bogle & < 30 .. 169 A. 180, 114 N.J.Eq. 
■571. 

(2) A prior equitable interest pre¬ 
vails over a later legal interest, un¬ 
less the later legal interest can bor¬ 
row a superior status from the ab¬ 
sence of notice of the existence of 
the prior equitable interest, accom¬ 
panied by the element of valuable 
consideration, or, in lieu thereof, per¬ 
haps with some other equitable inci¬ 
dent.—Union Nat. Bank of Wilming¬ 
ton V. Topkis Bros. Co., 2 A.2d 148, 
23 Del.Ch. 69—Royal Ins. Co. v. Si¬ 
mon, 174 A. 444, 20 Del.Ch. 297. 

62. 'Cal.—'Smitton v. MoCullough, 
189 P. 686 , 182 Cal. 630. 

87 C.J. p 328 note 26. 

63. U.S.—Rankin v. Scott, Mo., 12 
Wheat. 177, -6 L.Bd. 692. 

Wash.—Paik v. Chung, 211 P. 729, 128 
Wash. 87. 

64. N.T.—-Conkling v. Weatherwax, 
6'5 N.B. 866 , 173 N.Y. 43. 

37 C.J. p 328 note 27. 

65. Mich.—Sloat v. Mid-West Fi¬ 
nance Corp„ 189 N.W. 62, 219 Mich. 
677. 

37 C.J. p 328 note 28. 

Possession by snbseqnenl; lienor 
( 1 ) It has been held that posses- 
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Sion of the property by a lien claim¬ 
ant does not give him priority over 
liens previously acquired.—^Flynn- 
Harris-Bullard Co. v. Johnson, 10'7 
So. 358 , 90 Fla. 664. 

(2) However, there is also author¬ 
ity to the effect that a lienor first aq- 
Qulrlng possession of the property is 
sometimes entitled to priority with¬ 
out reference to the dates of the 
liens.—^Haugens v. Vlsserlng, 48 N.B. 
2d 464, 818 IlLApp. 645. 

66, U.S.—^Welch v. Farmers* iL. & 
T. Co., Ohio, 166 F. 661, 91 C.O.A. 
399. 

Va.—Cox V. Romine, 9 G-ratt. 27, 60 
Va. 27. 

67, Kan.—Trocon v, Scott City 
Northern R. Co., 139 P. 3*57, 91 Kan. 
887. 

37 C.J. p 328 note 80. 

Prand. 

Equity court may postpone Hen of 
one guilty of fraud on holder of an¬ 
other Hen, otherwise on parity with 
Termer's Hen, and give priority to 
defrauded holder's Hen.—Toung v. 
Terrace Improvement Co., Tex.Clv. 
App., 62 S.W.2d 180. 

68, Ga.—^Anderson v. Burson, 1ST S. 
E. 632, 172 Ga. 44'8. 

Oompliaace with contract 
(1) One agreeing to subordinate 
lien to lien of persons advancing 
money to protect owner waived ex¬ 
act compliance with contract by fail* 
ure for several years to demand such 
compliance, where not prejudiced.— 
Anderson v. Burson, supra. 

• (2) Where conditional seller and 
second lienor entered into agreement 
whereby second lienor paid condition¬ 
al seller a certain sum and agreed 
to pay additional sum on sale < 1 ^ 
property involved, sale' of note r^eprc- 
senting second lienor's lim was 
equivalent to sale of the property, 
against contention th^it sale^qf nq-te 
was not compHsJnce with 
since equity looks at sub0tan<^^a|l4 

not form,—Waiter ^ 

Peyser, 90 F.i3# 4M. 67 Appvf»%" |pl . 
Zernoranoe of imbseqaent Hen ; 

Where one held a lien on a tract of 
land and, by .agreement, with t^e pur¬ 
chaser of a part of the land, egreed 
to cancel the ^ ^that pq-rt on 
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no agreement between holders of prior and subse¬ 
quent liens can cause a subsequent lien to super¬ 
sede an intermediate one,®^ nor will the order of 
priority be aifected by the fact that the junior lienor 
is the first to bring suit for its enforcement,or 
that the prior lienor delays in proceeding to execu¬ 
tion on his lien,71 particularly where, under the 
circumstances, it would be a useless formality to do 

S0.72 

§ 11. Assignment 

A lien created by express contract Is assignable and 
passes by an assignment of the debt which it ‘secures. 
Common-law Hens, and liens under statutes which are 
declaratory of the common law, generally are not con¬ 
sidered assignable. 

A lien created by express contract, including an 
equitable lien so created, is assignable,^® and pass¬ 
es by an assignment of the debt or obligation which 
it secures,74 although the lien is not mentioned in 
the instrument of assignment and, furthermore, 
the lien is so far an incident of the debt which it 
secures that it cannot be assigned without at the 
same time transferring the debt or at least some 
part of it.76 However, it is generally held that an 
equitable lien which arises by implication and is 


not reserved by contract or declared by a court of 
equity does not pass by an assignment of the debt 
it secures77 except under some peculiar equitable 
circumstances.7® In the case of a lien which se¬ 
cures a negotiable instrument, the negotiable qual¬ 
ity of the secured instrument does not attach to 
the lien.79 

Common-law liens, A common-law or possessory 
lien, being a mere right of detainer, is generally 
held to be a personal privilege, and therefore not 
assignable^o except with the consent of the general 
owner of the property.®^ According to some au¬ 
thorities, however, such a lien may be assigned pro¬ 
vided it is accompanied by a delivery of possession 
of the property to which it attaches,®® but such as¬ 
signment must be in strict subordination to the 
rights of the owner of the property to which the 
lien attaches.®® 

Statutory liens. Where a statutory lien has all 
the characteristics of a lien at common law, the 
statute being merely declaratory of the common 
law, it is governed by the same rules as to a^sign^ 
ment as are liens at common law, and generally is 
not assignable so as to enable the assignee to prose- 


the execution of a new note for the 
proportional part of the debt, It was 
held that the releasingr of the lien 
and the taking* of the new security 
did not permit a subseoaent lienor to 
obtain priority where the holder of 
the first lien knew nothing of the 
existence of the second- lien.—Jetton 
V. Nichols, 8 Tenn.A<pp. 667. 

69. La.—Southern Grocer Co. v. 
Adams, 36 So. 226, 112 La. -60. 

Miss.—^Parker v. Kelly, 18 Miss, 1'84. 

70. lo'v^ra.—^Pray v. Donald, 193 N. 
W. 7, 19'5 Iowa 74i5. 

71- U.S.—Rankin v, iScott* Mo., 12 
Wheat. 177, *6 L.Bd. 692. 

37 C.J. p 829 note 83. 

Lapse of time as waiver or loss of 
lien see infra § 17. 
drcmustances not showing laches 
The fact that a creditor does not 
assert his debt secured by lien for a 
period of one year after it becomes 
due, unaccompanied by any negli¬ 
gence or knowledge on his part or 
circumstances showing that by his 
delay a subsequent lienor's rights 
were prejudiced, does not constitute 
laches on his part barring his right 
to .prior lien.—Thompson v. Bennett, 
141 S B. 784, 106 W.Va 191. 

72. Mass.—^Maguire v. Spaulding, 80 
N.E. 687, 194 Mass. 601. 

■37 C.J. p 329 note 34. 

73. Neb.—Falls City First Nat. Bank 
V. Edgar, 91 N.W. 404, 66 Neb. 340. 

Pa.—^Bordow v. Mid-Valley Silk Co., 
Com.Pl., 40 Lack.Jur. 127. ” | 


Indebtedness not assigned 
A deed conveying all of deceased's 
interest in land which at the most 
was an assignment to grantee of a 
lien-which deceased had on the land 
to secure an Indebtedness due de¬ 
ceased, did not assign the indebted¬ 
ness, so as to permit grantee to bring 
action to recover the indebtedness.— 
Roberts v. Powers, 198 S.W.2d 68, 
303 Ky. 489. 

74. U.S.—In re Ainsworth, D.C.'Tex., 
6 P.Supp. '623. 

Cal.—Lewis v. Booth, 44 P.2d 660, 8 
Cal.2d 346. 

Ky.—Welch v. Mann, 116 S.W.2d 663, 
273 Ky. 341.—'Commerce Union 
Bank v. Seese, 36 S.W.2d 544, 237 
Ky. 384—Securities Inv. Co. of 'St. 
Louis V. Harrod Bros., 7 S.W.2d 
492, 225 Ky. 12. 

Tex.—^Wood V. Sparks, CivA^pp., 42 
S.W,2d 142, reversed on other 
grounds, Com.App., 69 S.W.2d 361, 
rehearing denied 63 S.W.2d 1109. 

37 C.J. p 330 note '53. 

Rights passing as Incidents of as¬ 
signments generally see Assign¬ 
ments §§ 86-89, 

75. N.T.—Payne v. Wilson, 74 N.T. 
1348. 

76. Cal.—Lewis v. Booth, 44 P.2d 
560, 3 Oal.2d 346. 

37 C.J. p 330 note 56. 

77. U.S.—Ober v. Gallagher, Ark., 93 
U.S. 199, 23 L.Ed. 829. 

37 C.J. P 330 note 66. 
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7a Ark.—Carlton v. Buckner. 2« 
Ark. 66—Crawley v. Riggs, 24 Ark 
563. 

79. Tex.—Wood V. Sparks, Com.App., 
69 tS.W.2d 861, rehearing denied, 
Com.App., 68 S.W.2d 1109.' “ 
Provisions of Negotiable Xnstnu 

ments Iiaw relate to note and not to 
lien securing it, and do not protect 
lien of a holder in due course of note. 
—Southland Life Ins. Co. v. Barrett, 
Tex.Clv.App,, 172 •S.W.2d '997. error 
refused. 

3&aw of notice controls in determin¬ 
ing rights as to lien securing nego¬ 
tiable note.—Wood v. Sparks, Tex. 
Com.App., 69 S.W.2d '361, and rehear¬ 
ing denied, Com.App., 63 S.W.2d 1109. 

A note operating as a lien may be 
given to a third person by agreement 
—Barber v. Herring, Tex.Com.ApJ).i 
229 S.W. 472. 

80. Mo.—Rosencranz v. Swoffprd 
Bros. Dry Goods Co., 76 S.W]. 446, 
17i5 Mo. 618, 97 Am.S.R. 609. 

'37 O.J. p 829,note 47. 

81. Ind.—Glascock v. Lemp, 69 N.BI 
342, 2'6 Ind.App. 176. 

W.Va.—Dewing v. Hutton. 21 dR. 
780, 40 W.Va. 621. 

82. Cal.—Davis v. National Surety 
Co., 72 P. 1001, 139 -Cal. 223. 

37 C.J. p 329 note 60. 

83. Minn,—Ooit v. Waples, 1 
134. 
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cute the claim in his own name and avail himself 
of the lien.S4 However, liens created by statutes 
which are not merely declaratory of the common 
law, and which are not dependent for their exist¬ 
ence on the possession of the property to which 
they attach, are generally assignable,^5 provided 
the assignment is made in the mode, if any, pre¬ 
scribed by the statute.^^ In the absence of a pre¬ 
scribed mode of assignment, an assignment of the 
claim for which such a lien is security usually will 
carry with it the right to the lien.S7 

§ 12. Removal or Transfer of Property 

As a general rule, neither one having a Men on per¬ 
sonal property nor the owner thereof may sell or remove 
the property. 

As a* general rule, one having a lien on person¬ 
alty has no right, either at law or in equity, to sell 
or remove the property by virtue of his lien unless 
beds permitted to do so by statute or by an order 
or decree of courtHe may, however, transfer 
the property to a third person under special cir¬ 
cumstances and for purposes consistent with the 
continuance of the lien,^^ and may deliver it to 
another, with notice of the lien, and as his agent 


§ 13 

to keep possession for him, in order to preserve the 
lien.S® 

Sale by owner. The owner of the property can¬ 
not sell or remove the property, so as to affect the 
lien, unless the lienor consents^^ or unless he does 
so under an order of court.92 It has been held that, 
where property encumbered by any fixed lien is 
sold free from the lien, the proceeds stand in the 
place of the thing sold and the lien attaches to the 

proceeds.®^ 

§ 13. — Rights ajid Liabilities of Purchas¬ 
ers 

As a general rule a valid lien created on real or per¬ 
sonal property Is enforceable against the property In the 
hands of any person who subsequently acquires It, except 
a bona fide purchaser for value without notice of the lien. 

As a general rule a valid lien created on real or 
personal property is enforceable against the prop¬ 
erty in the hands of any person who subsequently 
acquires it,®4 except a bona fide purchaser for value 
without notice of the lien,®5 although under some 
statutes a lien is enforceable even against an inno¬ 
cent purchaser without notice.®® As against pur- 


84. Wls.—Tewksbury v. Bronson, 4 
N.W. 749, 48 Wls. 581. 

37 O.J. p 330 note 59. 

85. TJ.S.—Davis V. Bilsland, Mont., 
18 Wall. 6^9, 21 L.Bd. 969. 

37 C.J. p 830 note 61. 

86. N.Y.—New York qounty Nat. 
Bank v. Peckworth, 164 N.Y.S. 1013. 

37 C.J. p 330 note 62. 

87. Oai.—^Duncan y. Hawn, 87 P. 
626, 104 Cal. 10. 

37 C.J. p 330 note 6i3. 

88. Mich.—Aldlne Mfg:. Co. v, Phil¬ 
lips, 76 N.W. 371, 118 Mich. 162, 
74 Am.S.R. 380. 42 L.B.A, 631. 

37 CJ”. p $30 note 64. 

Enforcement and protection of lien 
see infra §§ 18-22, 

SsJe by lienor as destroying* lien see 
infra § 17 d (5). 

89. N.Y.—^Nash v. Mosher, 19 Wend. 
431. 

Pa.—Bean v. Bolton, 8 Phlla. 87. 

90. W.Va.—Dewing v. Hutton, 21 6. 
E. 780, 40 W.Va. 621. 

37 C.J. p 330 note 68. 

91^ N.Jv—^Lanterman v. Luby, 114 A. 

325, 96 N.J.Law 265. 

37 C.X p 330 note 69. 

92- U.S.—In re Varley & Bauman 
. CJoiththg Co., D.C.Ala., 188 F. 761, 

^ Miss.—^Bolivar County v. Bank 
of Cleveland, 165 So. 176, 170 Miss. 

3f^.i. p 330 pote'70 [a]. 

9^ IT.S.—Massachusetts Mut, Life 


Ins. Co. V. Jeckell, C.C.A.Ohio, 124 
P.2d 339. 

Ala.—iLeeth Nat. Bank v. Elrod, 172 
So. 104, 288 Ala. 340. 

Colo.—^Valley State Bank v. Dean, 47 
P.2d 924, 97 Colo. 161—Kingdom of 
Gilpin Mines v, McNeill, 291 P. 
1086, 88 Colo. 44. 

Iowa,—Baker v. Baker, 264 N.W. 116, 
220 Iowa 1216, 103 A.L.R. 996. 

N.Y.—Kennilwood Owners Ass'n v. 
Jaybro Realty & Development Co., 
281 N.Y.S. 641, 166 Misc, 604. 

N.C.—Metropolitan Life Ins. Co. v. 
City of Charlotte, 196 S.E. 809, 213 
N.C. 497. 

Tex.—Brandon v. Jack, Civ.App., 120 
S.W.2d 871—Wood v. Farm & 
Home Savings & Loan Ass'n of 
Missouri, Civ.App., '86 S.W.2d 871. 
37 -aj. p 817 note 80, p 331 note 71. 
Necessity of recording lien see su¬ 
pra § 6. 

Absence of Uen 

Holders of participating operation 
certificates entitled to payment out 
of proceeds of business done by gas¬ 
oline service stations were held not 
entitled to equitable lien o-n stations 
as against rights of subsequent pur¬ 
chasers with notice even though the 
certificates were under seal.—Massa¬ 
chusetts Gasoline Oil Co. v. Go- 
Gas Co., 166 N.E. 871, 269 Mass. 685. 

95. U.S.—Whiteside v. Rocky Moun¬ 
tain Fuel Co., C.C.A.C 0 I 0 ., 101 F.2d 
766, certiorari denied 69 S.Ct. 1038, 
307 U.S. 640, 83 L.Ed. 1521/ 
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Colo.—Valley State Bank v. Dean, 
47 P.2d 924, 97 Colo. 161. 

Ga.—M. Wynne & Son v. Paulk, 129 
S.E. 288, 84 Ga.App. 288. 

N.J.—Buttlnghausen v. Rappeport, 24 
A.2d 877, 131 N.J.Eq. 262. 

N.M.—Bell v.^ Dennis, 93 P.2d 1003, 
43 N.M. 360. 

Tenn.—Rent-A-Car Co. v. Belford, 
45 S.W.2d 49, 168 Tenn. 690. 

37 C.J. p 331 note 72. 

Equitable liens 

Tenn.—Dysart v, Hamilton, 11 Tenn. 

App. 48. 

Secret liens 

I The policy of the law Is against 
upholding secret liens and charges 
to the injury of innocent purchasers 
and encumbrancers for value. 

U.S.—Commercial Casualty Ins. Co. 
V. Williams, C.C.A.N.C., 37 F.2d 
326, certiorari denied 50 S.Ct. 409 
281 U.S. 767, 74 L.Ed, 1167. . 

N.M.—Bell V. Dennis, 93 P.2d 1008 
43 N.M. 350, 

Tenn.—Rent-A-Car Co. v. Belford, 
45 ’S.W.2d 49, 163 Tenn, 690. 

37 C,J. p 831 note 72 [a]. 

Burden of proof 

As a general rule the burden of 
proving that a stranger to an oral 
agreement creating a lien on person¬ 
alty has knowledge thereof is .on the 
lienor, where that fact Is material to 
his protection.—^Mclnlpoh v. Evam 
133 N.W. 187, 90 Neb. 243, 

96. Miss,—^Presaly v, Ellis, 48 Mias. 
674. 
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chasers, a lien perfected afterward may take effect 
by relation as of the date of the inchoate lien 
through which purchasers become chargeable with 
notice.^^ As against a purchaser with notice, a pri¬ 
or lien is enforceable on the property, notwithstand¬ 
ing an agreement between the seller and purchaser 
by which the purchaser assumed the seller’s indebt¬ 
edness covered by the lien,^^ and the purchaser can¬ 
not be relieved of such liability without the lienor’s 
consent.^9 However, one acquiring possession, 
with notice, of property affected with a lien is not 
personally liable as for tort until the lienor is 
caused to lose, to some extent, the existing lien; 
nor is there liability in assumpsit until the property 
is sold and value received for it.^ 

Under the inverse order of alienation doctrine^ 
where land subject to a lien has been aliened in 
separate parcels successively, the lienor nwist, if 
possible, satisfy his lien out of the land remaining 
in the grantor or original owner,^ and, if that is 
insufficient, he must resort to the parcels aliened in 
the inverse order of their alienation.^ The rule 
applies as well where the lien is a creditor’s lien as 
where it is created by contract^ and although part 
of the lands are acquired after the time when the 
lien attached.® 


^3 C, tT. 

§ 14 . - Criminal Responsibility 

Under some statutes it is a criminal offense for the 
owner of personal property ^subject to a lien or claim to 
sell or dispose of it without the lienor's consent and with, 
out satisfying the debt or claim secured. 

Under some statutes it is a criminal offense for 
the owner of personal property subject to a lien or 
claim to sell or dispose of it without the lienor’s 
consent and without satisfying the debt or claim 
secured.® In order to constitute such offense the 
sale of the property must be made by the debtor 
during the existence of the lien,7 with the intent 
of hindering, delaying, or defrauding the lienor;^ 
and where a sale is so made it cannot be purged of 
its criminality by any subsequent payment® Such 
a statute does not apply where the property is seked 
and sold by judicial process against the owner’s 
will.i® Where the statute requires that the of¬ 
fense be punished as though defendant had stolen 
the property, the grade of the offense, as a felony, 
or misdemeanor punishable as grand or petit lar¬ 
ceny, depends on the value of the property.ii 

Prosecution. The prosecution of such an offense 
is governed by the rules of law which apply in oth¬ 
er criminal prosecutions, with regard to the indict¬ 
ment and information^® and the evidence;^® and 


97. U.S.—U. -S. V. state of Alabama, 
61 S.Ct. 1011, 313 U.S. 274. 85 L, 
Ed. 1327—^New York v. Maclay, N. 
T„ 63 S.Ct. 323. 288, U.S, 290. 77 
L.Ed. 754. 

98. Tex.—Continental State Bank v. 
Trabue, Civ.App., 160 S.W. 209. 

37 O.J. p 331 note 77. 

99. Tex.—Carpenter v. Ferris Nat. 
Bank; Civ.App., 60 S.W.2d 495— 
Cordell V. Lincoln Nat. Life Ins. 
Co., Civ.App., 60 S.W.2d 474, error 
refused, 

37 C.J. p 331 note 7'8. 

Al>seiLoe of intent 

Where an oil company issued cer¬ 
tain certificates to participate In the 
profits and the property was there¬ 
after sold subject to these obliga¬ 
tions, it was held that the purchaser 
of the property would not be held to 
a stricter liability than a purchaser 
of mortgaged property subject to the 
mortgage, and where the evidence 
clearly showed no intent to assume 
personal liability, the certificates 
could not be enforced as a personal 
debt.—Wilkins v. Jetton, 8 Tenn.App. 
641. 

1 . Ala.-^Kelly v. Andalusia Brick 
Co., 131 So. 659, 222 Ala. 203. 

Mere refusal of possession 

It has been held that, where the 
lienor has no right to take posses¬ 
sion of the property except under an 
order of court, a purchaser of the- 


property, who merely refuses to de¬ 
liver possession on demai^d, and who 
has done nothing to affect the lienor's 
rights, as by destruction or removal 
of the property, cannot be held lia- 
1 ble to the lienor for conversion of the 
property or for damages to the lien¬ 
or's rights.—Black v. Minneapolis & 
Northern El. Co., 73 N.W. 90, 7 N.D. 
129. 

9. U.S.—Fidelity & Casualty Co. of 
New York .v. Massachusetts Mut. 
Life Ins. Co., C.C.A.N.C., 74 F.2d 
881. 

37 C.J, p 331 note 80. 

3. U.S.—Fidelity & Casualty Co. of 
New York v. Massachusetts Mut. 
Life Ins. Co., supra. 

37 C.J. p 331 note 79. 

Indefeasible irlght 

U.S.—Fidelity & Casualty Co. of New 
York V. Massachusetts Mut. Life 
Ins. Co,, supra. 

Notice 

Subsequent alienees of property 
subject to lien are bound by con¬ 
structive notice of What records dis¬ 
close as to prior conveyances by 
grantor.—Fidelity & Casualty Co. 
of New York v. Massachusetts Hut. 
Life Ins. Co„ supra. 

4. Tenn.—^Hunt v. Ewing, L2 Lea 
619. 

5. Ill.—'Crawford v. Richeson, 101 
Ill. 861. 

6 . Ala.—Pate v. State, 191 So. 640, 
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29 Ala.App. 78, certiorari denied 
191 So. 641, 238 Ala. 440. 

N.D.—State V. Swett, 216 N.W. 838, 
66 N.D. 133. 

37 O.J. p 332 note 86 . 


Insuxaace policy 

Surrender of insurance policy 
signed without delivery or any effort 
by assignee to make assignment ef¬ 
fective has been held not to consti¬ 
tute statutory offense.—State ' v. 
Swett, 216 N.W. 338, 66 N.D. 133. 

7. Ala.—^Ellerson v. State, 69 Ala. 

1 . 

Fla.—Mills V. State, 61 So. 278, H 
Fla. 74. , " 

8 . Ala.—Pate v. State, 191 So- 

29 Ala.App. 78, certiorari d^t^ed 
191 So. 641, 238 Ala. 440. 

37 C.J. p 332 notes 85, 87. ' 


9. Fla.—Mills V. State, 61 So, 278, 
6'8 Fla. 74. 

10 . S.C.—State v. Johnson, 28 
906, 61 S.C. 268. 

11. Ala.—Pate v. State, 191 SP, 640, 
29 Ala.App. 78, certiorari Rented 
191 So. 641, 238 Ala. 440—Courbaej 
V. State, 65 So. 433, 10 Ala.App. Ifl. 


12. Ala.—Spicer v. St'atej 

34 Ala.App. 16.2, certiorari aWed 
188 So. 69, 222 Ala. 61^. 

37 O.J. p 332 note 91, 


13, Ala.—Cox V. State, IW S4‘;S^ 
2 B Ala.App. 38. t. / 1 * 

87 C.J. p 332 note 92. 
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with regard to the trial and proceedings preliminary 
and incidental thereto.^^ The indictment should al¬ 
lege the name of the person, natural or artificial, in 
whose favor the lien exists,15 with the same par¬ 
ticularity as is required in the allegation of own¬ 
ership of the property in an indictment for lar¬ 
ceny,15 and the proof must conform to such allega¬ 
tion.!'^ A failure to allege the name of the person 
to whom the property was sold and other details of 
the transaction will not expose defendant to danger 
of a new prosecution for the same offense, as in a 
subsequent prosecution he could show the identity 
of the transactions by proof, and would not lose 
the benefit of a plea of former conviction.18 

§ 15. Right to Set Aside Lien 

Or^^narlly a court of chancery Is Invested with the 
power to set aside liens obtained by fraud or collusion. 

A court of chancery ordinarily is invested with 
the power to set aside liens obtained by fraud or 
collusion.19 A person has a right to institute an 
action to set aside a lien only where he is injuri¬ 
ously affected by it^o 

§ 16. Estoppel to Assert or Deny Lien 

A person may be estopped to assert a lien or to deny 
the existence of a lien. 


§ 17 

A person is estopped to assert a lien where he 
has fraudulently prevented its discharge^i or where 
by his other acts or misrepresentations he has in¬ 
duced another so to act on the belief that the lien 
does not exist that the latter would be prejudiced 
by its enforcement.^^ Likewise one is estopped to 
deny the existence of a lien as against another 
whom he has induced to act to his prejudice on the 
belief that it does exist^^ or that it has a certain 
order of priority ;24 but a default of the debtor in 
not giving security, as agreed upon, will not estop 
him to assert a waiver of the lien, where such de¬ 
fault is caused in part by the default of the credi- 
tor.25 

§ 17. Waiver, Loss, or Discharge of Lien 

a. In general 

b. By express agreement 

c. By operation of law 

d. By implication 

e. Satisfaction or release of lien 

a. In General 

A lien may be discharged by the person against 
whose property It exists, or by a Junior lienor. 

A lien may be discharged by the person against 
whose property it exists,25 or a junior lienor may 


Oorpus delicti 

It is not indispensable to the 
|)roof of the corpus delicti that It 
Should be proved by direct evi¬ 
dence; it may be proved by facts 
and circumstances from which the 
jury might legally infer that the of- 
fl^nse has been committed.—Cox v. 
State, supra. 

^fsumption of intent 
Under statute making it' an of¬ 
fense to remove or sell personal prop¬ 
erty for the purpose of hindering, de¬ 
laying, or defrauding a person who 
1^ a claim .thereto, the fact of re¬ 
moval raises the presumption of an 
mtent to hinder, delay, or defraud.— 
I^te V. State, 191 So. 640, 99 Ala.App. 
78, certiorari denied 191 So. 641, 238 
Ala. 440—Cox V. State, 140 So. 617, 
24 Ala.App. 38. 

held admissible 

4ia>^Splcer v. State, 188 So. Sg, 24 
Ala.App. 162, certiorari denied 188 
So. 69 , 222 Ala. 615—Carter v. 
State, 76 So. 468, 16 Ala.App. 184. 

fyid^ce held lnadMj4ssible 

$picer V. StAte, 188 So,’ 68, 
162 , certiorari denied 
Jff So. ^9, 222 Ala. 615. 

^^^ence held STtfficient 
A^’^Cox V, State* 140 So, 617, 25 
38. 

W^«A5jState V. Hart,'197 S.B. 139 213, 
804. 


14. S.C.—Bannister v. State, 92 S. 
E. 1047, 107 S.C. 857. 

37 C.J. p 332 note 93. 

Warrant 

Where warrant of municipal court 
was sufficient to charge violation of 
statute governing disposition of per¬ 
sonal property embi*aced in a Hen, 
demurrer thereto could not be sus¬ 
tained.—State V. Hart, 197 S.B. 189, 
213 N.C. 804. 

15 . Ala.—Ex parte Shoults, 94 So. 
777, 208 Ala. 598. 

Id. Ala.—Ex parte Shoults, 94 So. 
777. 20-8 Ala. 698. 

17. Ala.—Spicer v. State, 133 So. 62, 
24 Ala.App. 162, certiorari denied 
133 So, 59, 222 Ala. 616. 

87 C.J, p 332 note 96. 

18. Fla.—Mills v. State, 61 So. 278, 
68 Fla. 74. 

19. Ill.—Meyer v. Meyer, 33 N.B.2d 
788, 309 Ill,App. 643, affirmed 39 
N.E.2d 311, 879 Ill. 97, 14 A.L,.R. 
484. 

D^iens arising in county court 

The power of a court of chancery 
to set aside liens obtained by fraud 
or collusion includes the right to 
grant relief against liens arising in 
the county court which were obtained 
by fraud,—Meyer v. Meyer, supra. 

80. Ark,—^Arkadelphia Lumber Co. 
V. McNutt, 69 S.W. 761, 68 Ark. 417, 
82 Am.S.R. 299. 
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21. U.S,—Carey v. Brown, La., 92 U- 
S. 171, 23 L.Ed. 469. 

Failure to assert lien as: 

Estoppel generally see Estoppel J 
99. 

Waiver of Hen see infra § 17 d. 

22. U.S.^Corpus iruris cited in Holt 
V. Albert Pick & Co., C.C.A.N.C., 
25 F.2d 378, 381, certiorari denied 
Albert J>ick & Co. v. Holt, 49 S. 
Ct. 9, 278 U.S. 602, 73 L.Ed. 630. 

37 C.J. p 382 note 4. 

]^st6ppel held not shown 
III,—Phelps V, Oak Hills Golf Cluhr 
269 Ill.App. 897—Sanner v. Sannef„ 
.257 Ill.App. 306. 

Iowa.—Emerson State Bank of Em¬ 
erson V. Cole, 280 N.W, 616, 225 
Iowa 281. I 

Mo.—Mozingo v. Mozingo, App., 149 
S.W.2d 897. 

Tenn.—Jackson Bros. v. Harpeth Nat 
Bank, 12 Tenn.App. 464. 

23. Tex.—Thorn v. Dill, 56 Tex. 145 
—Brannon v. Lancaster Bros., <21v« 
App., 8 S.W.2d 726. 


24. Ill.—Rohde V. Rohp, .88 
465, 232 Ill. 180., 


25. Tenn.—Casey & Iledgfs 
V. Weatherly- 47 S.W. |32, '1% 
Tenn. 318. 


26. III.—Tinney ‘W. 
216. 


Woiteto^ 41. m 
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discharge a prior lien for his own protection,and 
in such case be substituted for the prior lienor.^^ 
However, a lien cannot be otherwise destroyed or 
impaired by the act of another than him in whose 
favor it exists^^ unless there was fraud or decep¬ 
tion in its creation.3<^ A lien is not lost by reason 
of the fact that the lienor did not have it in mind 
at the time of entering into the contract out of 
which it arises.^i Although it has been stated that 
a lien lost or destroyed is the same as though it had 
never existed,32 and can never be resurrected,^^ 
it has also been stated that a lien once extinguished 
ceases to exist unless and until it is revived.34 

b. By Express Agreement 

A lien may be waived by express agreement, written 
or parol, based on a valuable cpnslderatlon. 

IM 

A lien may be waived by express agreement,^® 
written or parol,based on a valuable considera- 
tion,37 as by a release to one claiming an interest in, 
or junior lien on, the property.The intention to 
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waive the lien, however, must clearly appear from 
the language of the agreement.39 

Extent of waiver. There may be a waiver of a 
lien for one purpose and not for all purposes 
and with respect to specified persons and not'to 
others.41 A waiver or release of a lien for a par¬ 
ticular purpose should be restricted to that pur- 
pose,42 and to the benefit of the person for whom 
it was executed,43 as where it is executed for the 
purpose of giving another lien priority over itM 
An express contract that a lien shall be retained to 
a specified extent is equivalent to a waiver of that 
lien to any greater extent.*^5 

c. By Operation of Law 

A lien may be lost by operation of law. 

A lien may be lost by operation of law,<« snch 
as by the destruction of the property on whic^ it 
exists,or, where the lien is created by opera¬ 
tion of law, by the death of the owner of the prop¬ 
erty and the insolvency of his estate.^* Under 
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27. Neb.—^New England L. & T. Co. 
V. Robinson, 7$ N.W. 415, 56 Neb. 
60, 71 Am S.R. 657. 

37 C.J. p 333 note 14. 

28. Del.—Stoeckle v. Rosenheim, S7 
A. 1006, 10 Del.Ch. 196. 

37 C.J. p 333 note 16. 

29. U.S.—Lewis v. Dillard, Ark., 
76 P. 688, 22 C.O.A. 488. 

37*C.J. p 833 note 16. 

30. Miss.—Briggs v. Planters' Bank, 
Preem. p. 574. 

31. Wash.—Stringham v. Davis, 63 
P. 230, 23 Wash, 668. 

32. Ala.—Pharis v. Leachman, 20 
Ala. 662. 

Mich.—Au Sable River Boom Co. v. 
Sanborn, 36 Mich 358. 

33. La.—Pan-American Life Ins. Co. 
V, Reynaud, 4 La.App. 290. 

34. Ill.—French v. Toman, 31 N.E.2d 
301, 376 Ill. 389. 

36. La.—Wardlaw Bros. Garage v. 
Thomas, 140 So. 108, 19 La.App. 
241. 

Tex —Shirley-Self Motor Co. v. Simp¬ 
son, Civ.App., 196 S.W.2d 951—-Mil- 
burn V. Athans, Civ.App., 190 S.W. 
2d 388, error dismissed—^Prita! Mo¬ 
tor Co. V. Gabert, Civ.App., 41 S.W. 
2d 72, error dismissed—Corpus Jiu 
xls g,noted in Brannon v. Lancaster 
Bros., Civ.App., 8 S.W.2a 7,26, 728. 
37 C.J. p 333 note 19. 

36. Tex.—lOorpns Juris q.uoted in 
Brannon v. Lancaster Bros., Civ. 
App., 8 S.W.2d 726, 728. 

37 C.J. p 3J3 notes 19, 20. 

37. Tex.—Corpus Juris guoted in 
Brannon v. Lancaster Bros., Civ. 
App„ 8 S.W.2d 726, 728. 

37 C-J. p 333 note 21. 


A lien right cannot be waived or 
released unless waiver or release is 
supported by a consideration.—XT. S., 
for Use and Benefit of Parwell, Oz- 
mun, Kirk & Co. v. Shea-Adamson 
Co., D.C.Minn., 21 F.Supp. 831. 

38. Tex.— Corpus Juris guoted in 
Brannon v. Lancaster Bros., Civ. 
App., 8 S.W;2d 726, 728. 

37 C.J. p 333 note 22. 

39. U.S.—^Berger v. Kingsport 
Press, C.C-A.Tenn., 89 P.2d 444, 
certiorari denied 58 S.Ct. 140, two 
cases, 302 U.S. 738, 8,2 L.Ed. 670. 

Tex.—Shirley-Self Motor Co. v. 
Simpson, Civ.App., 196 S.W.2d 951 
—Milbum V, Athans, Civ.App., 
190 S.W’2d 388, error dismissed— 
Fritz Motor Co. v. Gabert, Civ. 
App., 41 S.W.2d 72— Corpus Juris 
guoted in Brannon v. Lancaster 
Bros., Civ.App., 8 S.W.2d 726, 728. 
37 C.J. p 333 note 28. 

40. U.S.—Berger v. Kingsport Press, 
C.C.A.Tenn., 89 P.2d 444, certiorari 
denied 68 S.Ct. 140, two cases, 302 
U.S. 738, 82 L.Ed. 670. 

There is no unconditional waiver 
where intent is merely to grant a 
conditional waiver, limited in time 
and purpose.—^Bergnr v. Kingsport 
Press, supra. 

41. U.S.—Berger v. Kingsport Press, 
C.C.A.Tenn., supra. 

42. D.C.—Corcoran v. Chesapeake & 
Ohio Canal Co., 8 D.C. 368, afHrm- 
ed ‘94 U.S. 741, 24 L.Ed. 190. 

Ill.—^Paulsen v. Manske, 18 N.E. 275, 

, 126 Ill. 72, 9 Am.S.R. 632. 

43. Ill.—Paulsen v. Manske, 18 N.E. 
276, 126 Ill. 72 
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Successor 

Where two sons placed a lien on 
tract of land to secure their mother 
an annuity for llf6, and sons subse- 
guently executed a deed of trust on 
the tract to secure an indebtedness, 
mother subordinating her lien by 
joining in the deed of trust, mother’s 
waiver applied not only to holder of 
original deed of trust, but also in 
favor of anyone Who might succeed 
to rights of such holder, whether by 
assignment or by subrogation, in 
view of express language of the 
waiver indicating tVat waiver was 
not Intended to be personal to holder, 
—Federal Land Bank of Baltimore v. 
Joynes, 18 S.B.2d 917, 179 Va, 394. 

44. Ill.—^Paulsen v. Manske, 18 N.E. 

276, 126 Ill. 72, 9 Am.S.R. 532. 

33 C.J. p 333 note 26. 

46. U.S.—Brown v. Gilman, Mass,, 
4 Wheat. 255, 4 L.Ed. 664. 

46. Ky.—Gallion v. Moberly, 9 KyX. 
149. 

37 C.J. p 333 note 28. 

47. U.S.—U. S. V. Barney, D.C.Md., 
24 F.Cas.No.14,525, 3 Hughes 646. 

Tenn,—Cowart v. Cowart, 3 liea 57. 

48. Ala.—Long v. King, 23 So. 634, 
117 Ala. 423. 

37 C.J. p 334 note 30. 

Liens growing out of contiAo^ 
although provided by law,, usi^Jly 
survive lienor’s death or ihSolv^cy, 
and liens established by law Whhre 
contract is made without s^pulatiig 
for lien are “contract liens,” 4n ^ 
absence of contrary agreemsnt^Ar- 
bo v. State Bank of Elberta,^146’Be. 
318, 226 Ala. 52. 
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some statutes a lien is discharged where proceed¬ 
ings to enforce it are not instituted within the time 
prescribed by statute.^^ 

dL By Implication 

(1) In general 

(2) Taking other security 

(3) Parting with possession 

(4) Sale or conversion of property 

(5) Merger 

(6) Failure to assert lien 

(7) Payment or tender 

(8) Making excessive demand 

(1) In General 

A lien may be waived op lost by Implication. 

A lien may be waived or lost by implication 
but as there is a presumption against the waiver 
of a lien, and a presumption that one who has a 
legal and equitable lien on property intends to main¬ 
tain and enforce it,^! the question whether or not 
there is a waiver in a particular case is one of in¬ 
tention which must clearly appear from the circum¬ 
stances of the ease and it must appear that the 
alleged lienor had knowledge of the facts, as one 
cannot be held to have waived a lien of which he 
had no knowledge.^^ A lien will not be held to 
have been waived by any acts or conduct consist¬ 
ent with the existence of the lien.®^ 

Inconsistent acts or conduct. A lien may be im¬ 
pliedly waived by acts or conduct on the part of 
the lienholder inconsistent with the existence of the 
lien,55 as by his entering into a special agreement 

Fla.—Bowery v. Babbit, 128 So. 

SOX, 99 Fla. 1151. 

Limitations see infra § 22 b. 

50. Ga.—^Wardlow Bros. Garage v. 

Thomas, 140 So. 108, 19 La.App. 

, 341. 

liex.—Hilburn v, Athans, Civ.App., 

190 S.W.2d 388, error dismissed— 

Fritz Motor €o, v. Gabert, Civ.App., 

41 S.‘W.2d 72, error d.ismissed. 

37 Cjr. p 334 note 31. 

51, U.S—Kaye v. MacMillan, O.C.A. 

' Ky., 60 F.2d 7—Bank of Califor¬ 
nia, N. A. V. American Fruit 

' Growers, D.C.Wash., 41 P.Supp. 967. 

Okl.—Treeman v. Prey, 282 P. 452, 

140 Okl. 201. 

Shirley-Self Motor Co. v. Simp¬ 
son, Civ.App., 195 S.W.2d 951—Mil- 
burn V. Athans, Civ.App., 190 S.W. 

^d 388, error dismissed—Fritz Mo¬ 
tor. Co. V. Gabert, Civ.App., 41 S. 
tad 72. 

Wash.—^Radford v. Washington Fruit 
& Produce Co„ 27 P..2d 702, 176 
Wash. 444—Tanksley v. Tanksley, 

17 P.2d 25, 170 wash. 606 . 

WJVA—CJampbell v. Hutchinson I 


§ 17 

inconsistent therewith,5® such as an extension of 
the time for payment beyond the period when the 
lien would naturally terminate,57 unless the lien 
is expressly reserved.®® 

Mingling secured and unsecured claims^ or prop^ 
erty. A lien may be impliedly waived by com¬ 
mingling claims secured by it with unsecured claims 
so that the amount of the lien is not kept ascer¬ 
tainable without restating the accounts.®® So also, 
where a specific fund on which a lien existed has 
been so mixed and confounded with other funds 
that neither it nor any substitute for it can be iden¬ 
tified, the right of lien is gone.®® 

Attachment. Although there is authority to the 
contrary,®! it has been held that, where goods in 
the possession of one having a common-law lien on 
them- are attached at his .suit or by hi^ instiga¬ 
tion, his lien is waived®^ as to the portion so at¬ 
tached.®® If the lienholder has other demands, not 
secured by the lien, and he attaches the goods, with 
notice to the officer that he does not waive his lien, 
but that he, the officer, is to hold the possession for 
him and to maintain his lien, the lien is not 
waived.®^ It has been held that an equitable lien 
on land is not waived by proceeding by attachment 
against the land.®® 

Change in form of principal obligation. A mere 
change in the form of the principal obligation, that 
is, of the evidence of indebtedness, will not oper¬ 
ate to discharge a lien to which a creditor has be¬ 
come entitled®® unless his intent or willingness to 
relinquish it is apparent from the circumstances or 

59. Okl,—Ck>rpTis Juris cited In 
Treeman v. Prey, 282 P. 452, 453, 
140 Okl. 201. 

37 C.J. p 335 note 40. 

60. U.S.—Drake v. Taylor, C.O.N.lT., 

7 F.Cas.No.4,067, 6 Blatchf. 14. 

N.T.—Grinnell v. Suydam, 6 N.T.Su- 
per. 132. 

61. Vt.—^Bergman v. Gay, 64 A. 1106, 

79 Vt. 262. ’ 

37 C.J. p 336 note 43. 

62. Mo.—Corpus Juris cited in 
Sanders v. Brooks, App., 194 S.W. 
2d 640, 541. 

37 C.J. p 335 note 44. 

63. Mo.—Sanders v. Brooks, App., 
194 S.W.2d 540. 

64. Mass.—Townsend v. KeweB, 14 
Pick. 382. 

65. Iowa.—Emerson State 
Emerson v. Cole, 280 ]Sr.Vr.‘6i5, Ml 
Iowa 281. 

60. U.S.-—Beall V. Hudson .County 
Water Co., C.C.]Sr.J.t 111 F. 179w 
37 C.J. p 335 note 46, 


Lumber Co., 146 S.E. 160, 106 W. 
Va. 142. 

37 C.J. p 834 note 82. 

52. Okl.—Corpus Juris cited lu 
Treeman v. Frey, 282 P. 452, 463, 
140 Okl. 201. 

87 C.J. p 334 note‘38. 

63. Vt.—Boynton v. Braley, 64 Vt. 
92. 

54. Cal.—Sutton v, Stephan, 36 P. 
106, 101 Cal. 545. 

37 C.J. p 834 note 31. 

55. Tex—Shirley-Self Motor Co. v. 
Simpson, Civ.App., 196 S.W.2d 961 
—Mllburn v. Athans, Civ.App., 190 
S.W.2d 388, error dismissed. 

37 C.J. p 834 note 36. 

56. N.T.—Trust v. Pirsson, 1 Hilt. 
•292, 3 Abb.Pr. 84. 

Pa.—^Wensel v. Reed, Com.Pl., 42 
Sch.Leg.Rec. 127. 

37 C.J. p 335 note 37. 

67. Rosenbaum v. Hayes, 86 

N.W. 978. 10 N.D. 811. 

37 C.J. p 385 note 38. 

58. Mo.—Montieth v. Great Western i 
Printing Co., 16 Mo.App. 460. ^ 
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is shown but the lien under the new obligation 
extends only to the amount of the first obligation.®^ 

Lapse of time. An equitable lien may be lost 
by a negligent and unreasonable delay in proceed¬ 
ing to enforce it.®9 

(2) Taking Other Security 

Where a Hen has once attached, the taking of other 
and additional security for the debt does not discharge 
the lien unless an Intention to waive the Hen appears 
from the circumstances of the case or from the nature of 
the security taken. 

Where a lien has once attached, the taking of 
other and additional security for the debt does not 
discharge or release the lien'^® unless an intention 
to waive the lien appears from the circumstances of 
the case or from the nature of the security taken.*^! 
Thus, unless an intention to waive the lien appears 
from the circumstances, a lien is not waived by the 
lienholder^s taking, as security, a bond, note, check, 
or other instrument which involves merely the debt¬ 
or's personal liability,-72 and where there is no ex¬ 
press waiver, an equitable lien, which has once 
arisen, is not waived by the subsequent taking of a 
legal and perfected lien to the same extent and 
on the same property,73 particularly where there 
is an intervening encumbrance so that the owner of 


the legal and equitable liens has an interest in 
keeping them separate.74 However, it has been 
held that one who perfects his claim to a statutory 
lien thereby waives his right to assert his common- 
law lien;76 and the taking of security payable at 
a distant day, for a debt already secured by a com¬ 
mon-law lien, has been held a waiver of the lien, 
for it is plainly inconsistent with it.76 

A mere promise to give a security for a debt se¬ 
cured by a lien, although such security is of a 
nature inconsistent with the lien, will not, if sub¬ 
sequently broken, impair the right to the lien.77 

(3) Parting with Possession 

As a general rule a lien dependent on possession Is 
waived or lost by the lienholder voluntarily and uncondi¬ 
tionally parting with possession op control of the proper, 
ty to which It attaches. 

As a general rule a common-law or other lien 
dependent on possession is waived or lost by the 
lienholder voluntarily and unconditionally parting 
with possession or control of the property to whidi 
it attaches ;T8 and such lien cannot be restored 
thereafter by resumption of possession.^* The lien 
is not waived or destroyed, however, except as to 
third persons,*® where there is an intention to pre- 


87. Mass.—^Howell v. Bush, 54 Miss. 
437. 

37 C.J. p 335 note 47. 

68. Mo.—McDonald v. Hulse, 16 Mo. 
603. 

69. TJ.S.—Oorpna Juris <iuoted In 

Fidelity & Deposit Co. of Mary¬ 
land V. Central Bank, C,C.A.Ark,, 
48 F.M 477, 479. 

37 C.J. p 338 note 90. 

Laches aus barring action to enforce 
lien see infra § 22 b, 

:B(3Liatable Hen held lost 

Baultable Hen of contractor’s sure¬ 
ty on per cents retained by improve¬ 
ment districts was hel^ lost, where 
surety neglected to assert Hen when 
final estimates were made.—Fidelity 
«& Deposit Co. of Maryland v. Central 
Batik, G.O.A.Ark., 48 F-2d 477. 

70. Idaho.—^Savic v. Kramlich, 12 P. 
2d 260, 62 Idaho 156. 

Tex.—lines v. Dodson, Civ.App., 279 
S.W. 567. 

37 C.J. p 335 note 60. 

71. Or.—Cforpus Juris cited in 

State V. Swensfc, 89 P 2d 587, 691, 
161 Or. 2'81. 

Tex.—^Jines v. Dodson, Civ.App., 279 
S.W. 557. 

37 C.J, p 336 note 51. 

Ineffectual mortgage 

E<iuitable Hen onCe created is not 
merged or waived, expressly or im¬ 
pliedly, by promisor giving, and 
promisee receiving, formal mortgage' 


which, because of fraud or mistake, 
is Ineffectual.—Rutherford Nat. Bank 
V. H. R, Bogle & Co., 169 A. 180, 114 
N.J.Eq. 671. 

72. Ill.—Sanner t. Sanner, 267 Ill. 
App. 306. 

Tex.— Corpus Juris quoted in Jines 
V. Dodson, Civ.App., 279 S.W. 557, 
660. 

37 C.J. p 336 note 62. 

New note and lien 
It has been held that. In order that 
the taking of a new note and a new 
Hen to secure it will operate to dis¬ 
charge or displace a preexisting Hen, 
it is essential that the new Hen em¬ 
brace different property, or that it 
be based on a new and distinct con¬ 
sideration.—Albany Loan & Finance 
Co. V. Tift, 160 S.B. 661, 48 Ga.App. 
789. 

73. tr.s. —Corpus Juris cl^ed in 
Exchange Nat. Bank of Tulsa v. 
Davy, D.C.Okl., 13 P.Supp. 226, 228. 

Tex.— Corpus Juris quoted in Jines v. 
Dodson, Civ.App., 279 S.W. 567, 
660. 

37 C.J. p 336 note 63. 

74. N.T.—Payne v. Wilson, 74 N.Y. 
348. 

75. TJ.S.—Vane v. Newcombe, Ind., 
10 S.Ct. 60, 132 U.S. 220, 38 L.Ed. 
310—^Tucker v. Bryan, Va., 217 F. 
676, 183 C.aA. 428. 

76. Mich.—^Au Sable River Boom 
Co. V. -Sanborn, 36 Mich. 358. 
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77- TJ.S.—Chicago & A. R. Co. v. TJh- 
ion Rolling Mill Co., Ill., 3 S.Ct. 
694, 109 TJ.S. 702, 27 L.Ed. 1081. 

37 C.J. p 886 note 67. 

78. Cal.—People v. Photo, 114 I^2d 
71, 46 Cal.App.2d 846-HOprpus Ju¬ 
ris quoted in National Bank <5f 
New Zealand v. Finn, 263 P. 767, 
761, 81 Cal.App. 317,* 

Idaho.—Gould v. Hill, 261 P, 167, 
48 Idaho 98. 

Ky.—McFerran v, Louisville Title 
Co.’s Receiver, 71 S.W.2d 665^ 264 

I Ky. 362. 

Mich.—Eagle OU Corporation v, Co- 
hasset Oil Corporatlo-n, 248 N.'W. 
840, 263 Mich. 371. 

N.M.—Bell V. Dennis, 93 P.2d 1003, 
43 N.M. 360. 

N.T.—Goldwater v. Mendelson, 3 N.T. 
S.2d 027, 170 Misc. 422. 

N.C.—Reich V. Triplett, 166 S.E.‘573, 
199 N.O, 678. 

Tenn.—Potter v. Foster, 64 $.W.2d 
520, 16 Tenn.App. 336. 

37 C.J. p 336 note 69. 

Necessity for possession as 
tion to Hen see supra 1 3, 

79, Cal,—People v. Photo, lf4 

71, 46 Cal.App.2d 345—CorpiteJ^^ 
quoted in National Ban^ i[^mw 
Zealand v. Finn, 263 P- 7W, 

81 Cal.App. 317. 

37 C.J. p 337 note 66. 

80. Cal.—Corpus Juris qu©^, 
National Bank of yew Zealaa^^. 
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serve the lien, the lienholder only conditionally 
parting with the property,as where! by special 
agreement he allows the owner to take the property 
into his possession without prejudice to the lien,S2 
or where he delivers it to an agent, servant, or trus¬ 
tee to hold for his benefit and subject to his lien;S3 
nor is the lien lost where the property is taken from 
his possession without his consent by force or 
fraud,and where the property is taken from him 
involuntarily, as by a replevin suit, he may, on re¬ 
gaining possession, sue to foreclose the lien.35 
Where possession is not essential to the existence 
of the lien, the general rule does not apply.S6 

Surrender of part of property. Where property 
is delivered to a person under a single contract, and 
a part is voluntarily returned without payment, the 
lienor will retain his lien on the part remaining in 
his possession for the whole amount due under the 
contract.^7 However, where several lots of goods 
are delivered under separate contracts, if the lienor 
returns one of the lots without receiving compen¬ 
sation for the work done thereon, he will not have 
a lien on the other lots therefor.^s 

(4) Sale or Conversion of Property 

A lien may be waived or extinguished by a sale of 
the property to which It attaches. A lien may also be 
waived by a wrongful conversion of the property by the 
ffenor. 


A lien may be waived or extinguished by a sale 
of the property to which it attaches, by or with, the 
consent of the lienor.39 Thus the sale of personal 
property by the lienholder in a manner -other than 
that prescribed by statute destroys the lien.30 A 
lien is also diypsted by a sale of the property to 
enforce the or by a sale under a decree en¬ 

forcing a paramount lien.®^ Where custody is not 
essential to the preservation of a lien, it is*not Nec¬ 
essarily divested by a removal or sale of the pifop- 
erty,33 as where the purchaser assumes the lien 
debt.^'* 

Conversion. A lien may also be waived by the 
wrongful conversion of the property by the lienOr,®®^ 
and in some jurisdictions this rule is, expressly pre¬ 
scribed by statute.3 6 

(5) Merger 

Aa a general rule the acquisition of the fee In the 
land by the owner of the lien thereon results In a mer’ger 
extinguishing the lien except where an Intent to the conr 
trary Is shown or where such a merger hs against the In¬ 
terest of the owner of both estates. 

As a general rule, under the equitable doctrine pf 
merger, the acquisition of the fee in the land ^ 
the owner of the lien thereon results in a merger 
extinguishing the lien37 except where an, intent tO 
the contrary is shown^s or where speh a merger is 


Finn, 253 P. 767, 761, 81 Cal.App. 
317. s 

37 ax p 337 note 61. 


81. Cal.— Corpna Juris q.uoted In 
!N?atlonal Bank of New Zealand V. 
Finn, P. 767, 761, 81 Cal.App. 
317. 

mbo.—Gould V. Hill, 261 P, 167, 43 
Idabo 33. 

m OJ. p 337 note 62. 

Cal.— Corpus Juris quoted iu 

National Bank of New Zealand v. 
B^nn, 253 P. 757, 761, 81 Cal.App. 
317. 

3tax p 337 note 63. 


^ Cal.— Corpus Juris quoted iu 
National Bank of New Zealand v. 
Finn, 253 P. 757, 761, 81 Cal.App. 
317. 


flax p 337 note 64. 

84. Cal.—Corpus Juris quoted in 
National Bank of New Zealand v. 
I^nn, 253 P. 767, 761, 81 Cal.App. 
3f1f7^Hule V. Soo Hoc, 22 P.2d 808, 
^3 Cal.App., 6upp., 787. 
^^ta-~Corpus Juris quoted in Gould 
251 P. 167, 171, 42 Idaho 

N>a—Corpus Juris cited in Reich 
J^Plett, 166 S.B. 573, 575, 130 > 
&i678. 

i^4“^-Con)tusi Juris cited In Carte 
^od Sneclalty Co, v. Drug & Stor 


^ C.J.tS,—55 


Fixtures, Ihcr., App., 50 N.B.2d 188, 
191. 

87 C.X p 337 note 65, , 

85. Cal.— Corpus Juris quoted in 
National Bank of New Zealand v. 
Finn, 253 P. 767, 761, 81 Cal.App. 
317. 

D.C.—Sachs V. Kinyoun, 47 App.D.C. 
661. 

86. Cal.— Corpus Juris quoted hi 
National Bank of New Zealand v. 
Finn, 263 P. 757, 761, 81 Cal.App. 
317. 

N.M.—Mathieu v. Roberts, 247 P. 
1066, 31 N.M. 469. 

Tex.—Jines v. Dodson, Civ.App., 278 
S.W. 567—McBride v. Beakley, CiV. 
App., 203 S.W. 1137. 

87. Idaho.—Corpus Juris quoted In 
Gould V. Hill, 261 P. 167, 171, 42 
Idaho 93. 

Ill.—Corpus Juris cited in Consum¬ 
ers Petroleum Co. v. Flagler. 33 
N.B.2d 751,. 763, 310'Ill.App. 241. 

37 C.X p 337 note 69. 

88. Miss.—ShingleW-iJohnson . v. 
Canton Cdtton Warehouse Co., 29 
^ 0 . 770, 78 Miss. 876, 84 Am.S.R. 
656. 

N.T.—Wiles Ddundry Od. v. Hahlo, 
11 N.B. 660, 165 N.Y. 234, 59 Ani, 

. R. 496. 

89. Ky,—^Ander^qpi v. Board of] 
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I Drainage Comers, 169 

i S.W„2d 289, 298 Ry. 449, 

37 C.X p 338 note 72. 

90. Okl.—Corpus Juris cited fa 
Riggan v. Faulkner, 89 P.2d 811, 
312, 184 Okl. 606. 

37 C.X p 338 note 74. 

91. S.C.—Schmidt v. Gatewood, 1% 

, S.C.Eq. 162. . 

,92* Ark.—Jones v. Arkansas , 

Ohanloal & Agricultural . In 
Ark. 17. ^ - 

37 C.J. p 338 note 76. 

93. Tex.—Celeste State Baqk y; 
Puckett, CiV.App., 1^8 B.W: ’33ll " 

37 C.J. p 338 note 77. 

94. Tex.—Coptiuentaj State Bapk., X. 
Trabue, Civ.APP-, 150 SW, 209* ’ 

95. Cal.—^Williams v* Ashe,' 43 P, 
596» 111 CaJ. 180. 

37 C.J. p 338 note 79. 

96. Okl.—Wilson Motor?'Oo«v. DiU||i 
264 P. 194. 129 Gkl. 21JU 

R. 17. 

37 C.X p 338 not^ 8j0> 

97. U.S.—In re May, ^ 

Supp. 829^ 

Ind.—^Watson v. Btrqh*, 46^ 

^04, 22p In<|^ 672^ 

98. lojFa^Harj^lMr^ 

226 N.w. 

IaR. 

Tex.^Baylor University y. <^heMer 
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against the interest of the owner of both estates.^^ 
In order to effect the merger, the right previously- 
held and the right subsequently acquired must co¬ 
alesce in the same person and in the same right 
without any other intervening equity or right^ 

Lien 6n judgment. It has been held that, where 
a holder of a bona fide lien on a judgment subse¬ 
quently acquires all the remaining interest of the 
judgment creditor by assignment, the holder’s rights 
as lienee and as assignee do not necessarily merge, 
as the matter is governed by the interest and un¬ 
constrained election of the holder, and the lien and 
aasignment cannot be regarded as merged to his 
prejudice by jp.dicial decree.^ 

(6) Failure to Assert Lien 

Where a lienholder, when the property on which he 
claims a lien Is demanded of him, fails to assert his Men 
but claims to retain possession of the property on some 
other ground, he thereby waives his lien. 

Where a lienholder, when the property on which 
he claims a lien is demanded of him, fails to assert 
his lien but claims to retain possession of the prop- 
jprty on some other ground than as security, he 
thereby waives his lien,^ as where he rests his re¬ 
fusal to deliver on a denial of the title of the owtt- 
er^ or on a claim of title in himself.^ It has been 
held, however, that where one who has claimed as 
owner is afterward prbved to have but a lien he is 
jrtot thereafter absolutely deprived of his lien, if his 
claim was honestly, although mistakenly, enter¬ 
tained and pressed; but, before he can be allowed 
& 1 

Sav. Bank, CivApp., 82 S.W,2d 
728, error refused. 

of owner 

^ Whether mergrer of estates ei- 
tlp^ishes lien generally depends on 
of' lien owiier, who can 
^edect to keep lien alive.—^Boggs v. 

3^armers’ Fund of Texas, Tex.Civ. 

App., 27 S.W.2d 205. 

*99^ Iowa.—^Btarrington v. Federsen, 

226 N.W. Ill), 208 Iowa 664, 66 A, 

L.R. 69. 

TeX.^—Baylor University v. Chester 
Sav. Bank, Civ.App., 82 S.W.2d 738, 
error refused. 

In order to preserve the priority of 
a right, a lien is not considered 
merged by a subsequent transaction. 

—Monneit v. Cigna, 168 P.2d 965, 28 
Cal.2d 19. 

1. U.S.—In re May, D.C.Ky., 10 F. 

Supp. 629. 

2. Kan.—Heston v.^ Finley, 236 P. 

841, 118 Kan. 717. 

Mass.—^Folsom v. Barrett, 6.2 N.E. 

723, 180 Mass. 439, 91 Am.S.R. 320. 

97 C.J. p 338'note 82. 

Estoppel to assert lien generally see 
Supra S 16. I 


his lien, he must abandon the false claim of owner¬ 
ship.® It has been held that a person does not 
waive a lien securing his claim by failing to ask 
for recognition of it unless and until there is some 
necessity for having the lien recognizedT" The 
mere fact that a person does not insist on a lien 
to which he is entitled in similar transactions does 
not amount to a waiver of it in a subsequent and 
distinct transaction.® 

Unqualified refusal to deliver property without 
claiming lien. According to some authorities an 
unqualified refusal to deliver the property, without 
claiming the lien, although no other ground of re¬ 
tention is alleged, amounts to a waiver.® According 
to other authorities, when the facts on which a lien 
rests are as well known to the owner of the prop¬ 
erty as to the lienholder, such a refusal does not, 
of itself, constitute a waiver. 

Foreclosure of one of two liens. A party who 
has two liens on the same property, and proceeds 
to foreclose one of the liens and at the same time 
claims no right under the other, waives the right 
to claim subsequently that he retained the other 
lien.^i 

(7) Payment or Tender 

A lien Is discharged by a proper and sufficient pay¬ 
ment of the debt or obligation which It secures. 

A lien is discharged by a proper and sufficient 
payment of the debt ^ or obligation which it se¬ 
cures,^® whether it is ever formally released in writ- 

Tex,—Milburn v. Athans, Civ.ApP‘» 
190 S.W’.2d 388, error dismi^^ed— 
Keels V. First Nat. Bank, CivApp., 
71 S.W.2d 372— Corpus Juris cited 
in. Heidenheimer v. Hlgginbofli^m- 
Bartlett Co., CJv.App., 63. 

64(4, 646, error refused. 

27 d.J, p 389 note 1. \ 

Question of intent ^ -r 

(1) Whether a lien debt has been 
paid by deposit of money with credi¬ 
tor by debtor is a question of intent 
which must be determined from tfie 
evidence. / 

U.S.-—In re McElmurr4y, BCS.C.,;! 47 
F.Supp. 15. 

Va.—Hall Bldg. Corporation v. Ed¬ 
wards, 128 S.B, 521, 142. Va 209. 

(2) A debtor may place his money 
In his creditor’s hands with an mi- 
derstandtng that a partlcuhtr debt is 
neither thereby paid nor society 
therefor ^released, ,and creditor 
not be held to have released 
curity by suqh an act.—^In re 
murray, supra. , 

Acceptance of bond# 

A lien, created on proceed^ " 

of gas prbpertiO^ by selleA 
authorizing his agent to pay^ ■ 


4. Pa.—Bean v. Bolton, 3 Phlla. 87. 

5. Cal.—^Williams v. Ashe, 43 P. 695, 
111 Cal. 180. 

37 C.J. p 338 note 84. 

6; Cal.—^Williams v. Ashe, 43 P. 595, 
111 Cal. 180. 

# 

7. La.—Perot's Estate v. Perot, 148 
So, 903, 177 La. 640. 

8. Mo.—Faulkner v. Harding, 9 Mo.^ 

App. 12. , 

9. Cal.—Williams v. Ashe, 43 P. 595, 
111 Cal. 180. 

37 C.J. p 33'8 note 87. 

10. Mass.—Fowler v. Parsons, 9 N. 
E. 799, 143 Mass. 401. 

37 C.J. p 338 note 88. . 

11. Iowa.—Mutual Surety Co. of 
Iowa V. Bailey, 3 N.W.2d 627, 231 
Iowa 1236. 

12. Ark.—Corpus Juris quoted in 
Lake V. Wilson, 35 S.W.2d 597, 599, 
183 Ark. 180. 

La.—Wardlaw Bros, Oarage v. Thom¬ 
as, 140 So. 108, 19 La.App. 241. 

N.C.—Peel V. Calais, 31 S.E.2d 440, 
224 N.C. 421. 

Tenn.—Henson v. Henson, 268 S.W. 
378, 151 Tenn. 137, 37 A.L.R.' ll3l. 
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ing or otherwise,and although the payment is, 
by mistake, entered as a credit on another debt.^^ 
Since the giving of a bill or note by the debtor or-' 
dinarily does not constitute payment of the debt, it 
does not operate to discharge the lien^® unless it is 
accepted as payment,If, however, the lien credi¬ 
tor negotiates and transfers the debtor’s bill or note 
he thereby destroys his lien, on the thjeory that the 
creditor, by transferring the bill or note, receives 
payment in full of his claim.17 if the creditor aft¬ 
erward regains possession of the bill or note before 
commencing proceedings to foreclose, he is in the 
same position as though the note had never been 
transferred at all.^^ 

Effect of receipt in full Prima facie a receipt 
^'in full” for the amount of a debt secured by a 
hen discharges the lien.^^ The receipt may be 
explained by showing that there was no Contract 
td discharge the lien, and that such discharge was 
not contemplated.^0 A lien is not waived by tak¬ 
ing the debtor’s note for the amount of the debt and 
giving a receipt in full therefor, if the note is not 
in fact accepted as a payment and the debt is not 
paid.2i 

A junior Uenholder may protect his interest in 
land by paying prior liens.22 In the absence of 
$ome other equitable consideration a purchase, by a 
junior lienholder of the prior lien amounts to its 
payment and extinguishment.^^ 

Tender, A tender of payment of a debt,,although 
^ot kept good, ordinarily effects a discharge of the 


lien securing it.^^ It has been held that where a 
tender is made in full satisfaction of a debt secured 
by a lien, the tender if tinaccepted,, does not dis¬ 
charge the lien if the creditor is in good faith 
claiming a larger amount, than the amount ten¬ 
dered. ^ 5 

(8) Making Excessive Demand 

The mere demand of an excessive sum by a creditor 
holding a lien does not waive the lien for the amount ac¬ 
tually due, If his demand is made in good faith and in 
the belief that he is entitled to such sum, and no pay¬ 
ment or tender of the amount actually due is made. 

The mere demand of an excessive sum by a cred¬ 
itor holding a lien does not \y^ive the lien for tl^e 
amount actually due^® if his demand is made in 
good faith apd in the belief that he is entitled to 
such sum,. ani?no payment or tender of the amount 
actually dufe is made.^"^ However, if the demand 
of a larger sum'is so made that it amounts to, an 
announcement that it is useless to tender a smiiHer 
sum, it amounts to a waiver of the liep.^8 

Joining lien and nonlien claims. Where the lienor 
claims a gross sum, which includes both lien claim^ 
and nonlien claims, he thereby abandons the lien/^ 
especially where the claim has been abandoned dr 
merged in a judgment.?0 Where he claii^S 
sums, some of which are lien claims, and some 
he does not abandon the liensl*^ 

k iSatisfaction or Release of Lxen 

A Uenholder ihas the duty to prepare, execute^^ antd 


i^te to bank from such proceeds, was 
not defeated by bank's acceptance of 
^rporatioh bonds instead of money, 
in payment of note.^—^Unlon Trust 
Co. of Maryland v. Townshend, C.C.A. 
WlVa*, 101 F.2d ^08,. certiorari 4©- 
Tpwnsend y. tJnion Trust Co. pf 
Maryland, 59 §.Ct. 1044, 807 U.S. 646, 
^S.LuEd, 1S26. 
leartial paymeixt 

: Mere acceptance by a creditor, on 
account, of a partial payment of a 
^bt secured by a lien is not a waiver 
of the lien by the creditor and does 
not affect his rlgrht to enforce the 
Uen,—Van Dom v. Couch, 64 P.Sd 
aiar, 21 cai.App. 2 d supp. 749 . 

13. ^ex.—^Milbum v. Athans, Civ. 
'App., 190 S.W.2d 388, error dis¬ 
missed. 

m Tet.—Stephens v. Moodie, Civ. 
80 S.W. 490. 

K-X-T-Union CJleaners & Dyers 
jZeidman, 172 A. 646, II 3 N.X 
jilAw 86. 

839 note 4. 

«i^^Aee^taaica of note afi evidence of 
and not by way of pay- 
#ii^;does not constitute waiver of 
to ilien or affect right to per¬ 


sonal Judgment for debt evidenced by 
note.—Sibley Grading A Teaming Q<^ 
v. Crary, 49 P.2d '823, 4 Cal.2d 376. 

16. Ill.—Paddock V. Stout, 13 N.B. 
182, 121 Ill. 671. 

87 C.X p S39 note 6. 

17. Ga.—Balkcom v. Empire Lum¬ 
ber Co., 17 S.m ld?<3, 91 Ga. 651, 
44 Am.S.R. 5*8. 

Mass.—Morton v, Austin, 12 Cush. 
389. 

18. Ga.—^Balkcom V. Empife Lumber 

Co., 17 S.B. 1020, 91 Ga. 651, 44 
Am,S.R. 68, ' 

19. N.X—Schanck v. Arrowsmith, 9 
N.XEoi, 314. 

20. U.S.—Sutton V. Albatross, C.C. 
Pa., 23 P.Cas.No.18,646, 2 Ws-U-grr. 
327. 

Pa.—^Jones v. Shawhan, 4 Watts & S. 
257. 

21. Neb,—BCoagland v. Lusk, 60 N. 
W. 162, 83 Neb. 376, 29 Am.S.R. 
485, 

37 C.X p 339 note 11. 

22. Kan.—Farmers' Nat. Rank v. 
Glldden, 233 P. 752 119 Kan., 317, 

Tex.—^Winchester v. Boggs, Civ.App., 
112 S.W.2d 207. 


23. Iowa.—^Weir & Russell Lumber 
Co. V. Kempf, 12 N.W.2d |867: 284 
Iowa 460. 

24. Kan.—Rice v. Vkughn, 198 P. 
176, 107 Kan, 698. 

25. Okji.—Qrr v. Mallon, ,126 P.2d 
83, 190 Okl..698. 

26. N.X—Kiss V. Ambrose. X17 A; 
397, 97 N.XLaw 442. 

87 C.X p 339 note 14. 

27- Mass.—Fofcsom v. Barrett, 62^^. 
E. 723, 180 Mass. 439, 91 Am.S,]k 
320- 

N.X—Kiss V. Ambrose, 117 A. 307, §7 
N.J.Law 442. 

28 . Mass,—^Folsom y. Barrett t 
N.E. 723, 180 Mass. 439, 91 Am.^^R' 
320. 

N.X—Stephenson v. Ljiclaitenstein.r 6^ 
A. 1033, 72 N.XLaw 113. 

29. Me.—Blcknell v. TfickdV, ^4 
273. 

30. Me.—uoDurn v. Kerswell, 35 Me. 
126. 

37 C.X p 340 hote 19. 

31. , Pa.r^Philadelphia , Ry^e, 43 
Pa,Super. ^60. 


8,67 



LIENS 


% 17 

deliver to the debtor a valid release of hfs lien on tender 
of the amount due him. 

A lienholder has the duty to prepare, execute, 
atid' deliver to the debtor a valid release of his lien 
oil tender of the amount due him.32 While there 
is no right of action at common law for damages 
for failure to release a lien,33 under some statutes 
a penalty may be recovered for the failure to enter 
a satisfaction of record on the payment of the debt 
secured by a recorded lien.^^ Since such statutes 


53 C.J.g, 
are penal, they must be strictly construed.^® 

§ 18. Enforcement and Protection of Lien 

Liens may be enforced by an action to foreefose or 
In various forms of collateral proceedings. 

A lienholder usually must enforce his lien in an 
appropriate proceeding.36 Except as to common- 
law liens, in* some jurisdictions various kinds of 
liens may be enforced by an action to foreclose, in 
which the property may be ordered to be sold^T 


32. Tex.—Bayless v. Strahan, Civ. 
App., 182 S.W.2d 262,* error re¬ 
fused. 

33. U.S.—-Heisauet v. Bi^ West Oil 
Co., C.C.A.Mont„ 29 F.2d 78. 

Ala.—^Universal ‘ Credit Co. v. 
Ciay County Trading Co., X'80 So. 
2,69, 235 .^la. 677—General Motors 
Acceptance Corporation v. Crump¬ 
ton, 124 870, 220 Ala. 297, 65 

A.Li.E* 1313—General Motors Ac¬ 
ceptance Corporation v. Hamlin, 
149 So. 864, 25 Ala.App. 622, cer¬ 
tiorari denied 149 So. $66, 227 Ala. 
827. 

Necessity and snfflclexLcy of demand 

(1) The recovery of statutory pen¬ 
alty for failure to enter satisfaction 
of a lien on the record after pay- 
fnent thereof reaulres as a condition 
precedent that a prior .demand for 
satisfaction be made in perspn on 
the owner of the lien or his author¬ 
ized agent or by mailing by regis¬ 
tered mail with request for a return 
receipt.—Universal Credit Co, v. Clay 
Coiinty Trading Co., 180 So. 269, 235 
5'7 7. 

i 'VjnUie a request that holder of 
lien entpf partial payment on rec¬ 
ord is sufficient under statute If 
l4nguagre/ fairls? interpreted, informs 
l^holder that satisfaction on mar- 
^ ^ is^ demanded, no particular form 
^kig ’ required, a request in letter 
regarding status of account to have 
pscordjf marhed satisfied to amount 
bald has been held not notice ren¬ 
dering lienholder liable for penalty 
for failure to mark record.—General 
Rotors A6ceptance Corporatio-n v. 
Hamlin, 149 So. 864, 26 Ala.App. 522, 
certiorari denied 149 So. 866, 227 
Ala. 327. 

Aooraal of cause of action 

The cause of action for failure to 
enter satisfaction on the record aft¬ 
er payment of lien accrues thirty 
days after receipt of required writ¬ 
ten demand for such satisfaction.— 
Ujniversal Credit Co. v. Clay County 
Trading Co., 180 So. 259, 236 Ala. 
577. 

35 . Ala.—^Universal Credit Co. v. 
Clay County Trading Co., supra. 
Conditional sales contract has been 
l^eld to constitute ^‘lien’* within mean¬ 
ing of statute penalizing failure to 


satisfy lien on payment,—General 
Motors Acceptance Corporation v. 
Crumpton, 124 So. 870, 220 Ala. 297, 
66 A.L.R. 1318—General Motors Ac¬ 
ceptance Corporation v. Hamliri, 149 
So. 864, 25 Ala.App. 522, oertiSrari 
denied 149 So. 866, 227 Ala. 327. 

36. Cal,—White v. White, 64 P.2d 
482,. 11 Cal.App.2d 670, rehearing 
denied 66 P.2d 202, 11 Cal.App,2d 
670. 

Enforcement of lien: 

Against bankrupt's property see 
Bankruptcy § 266. 

By garnishment see Garnishment 
§ 18 b. 

Uenholder uot in possession 

.Lienholder who is not in posses¬ 
sion of property on which equitable 
lien is claimed must establish 
claim and procure order to sell prop¬ 
erty and satisfy debt in some appro¬ 
priate proceeding,—White v. White, 
supra. 

Prior lienholder need not enforce 
lien for benefit of subsequent liett- 
holdeni—Federal Land Bank of Spo¬ 
kane V. Bissonnette, 4 P.2d 364, 6l 
Idaho 219. 

Scire facias to test validity 

Pa.—<3ommonwealth to Use of Unem¬ 
ployment Compensation Fund v. 
Lentz, 26 West.Co.L.J. 199, revers¬ 
ed on other grounds, 44 A. 2d 291, 
363 Pa. 98. 

37. Tex.—Allen v. State Mortg. Cor¬ 
poration, Civ.App., *19 S,W.2d 109, 
error disThissed. 

37 C.J. p 344 note 11. 

Discretion of court 

If, on foreclosure of a lien against 
defendant’s equitable estate, the 
court could ^choose between strict 
foreclosure and foreclosure by, sale, 
there was no abuse of discretion in 
ordering a foreclosure by sale.—U. S. 
Plywood Corp. v. Alexander, Or., 176, 
P.2d 460. ■ 

“Foreclosure” has been defined as: 

(1) Meaning the institution of a 
suit to enforce a lien against prop¬ 
erty.—Insurance Co, of North Amer-* 
ica V. Cheathem, 299 S.W. 646, 547,' 
221 Ky. 668. 

(2) The process provided fbr tum-^ 
ing the lien into money.—City of' 
Charlotte v. Kavanaugh, 20 S.E.2d^ 
97, 102, 221 N.C. 269—Kigsbee v, j 
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Brogden, 184 S.B, 24, 26, 209 N.C. 
510—Logan v. Griffith, 172 S.E 348 
349, 206 N.C. 680. 

(3) A sale in satisfaction of a lien. 
—Service Peed Co. v. City of Ard¬ 
more, 42 P.2d •863, 867, 171 Okl. 155. 

(4) Selling the property under the- 

direction and in pursuance of ^n oiv 
der of the court by an officer there¬ 
of, or a person appointed for that 
purpose.—Tice v, Tice, 224 N.W. 67l 
672, 208 Iowa 145. j 

(6) A proceeding in court or out 
of court, when provided for by a val¬ 
id contract, to subject property or 
part thereof covered by a lien to 
payment of debt secured by the lien, 
and as having the effect of ei^tin- 
guishing all right, title, or interest, 
if any, of defendants in the property. 
—Southwestern Peanut .Growers 
Ass'n V. Womack, Tex.Civ.App., 179 
S.W.2d 371, 

(6) Relating to sale' and not tq 
Judgment decreeing^ foreclosure.— 
Stewart v. Rockdale State Bank, Civ. 
App., 52 S.W.2d 916, 916, affirmed 7^ 
S.W.2d 116, 124 Tex. 431. 

Moratorium act postponing the 
foreclosure of liens on real pro|>6ity 
has been held invalid.—Lewi#' v. 
Newton, Tex.Civ.App., 68* S.W.Sd 624 
—Murphy v. Phillips, Civ.A'pp.; ^63 
S.W.2d 404, appeal dismiss^ 

2d 92, 123 Tex. 40i, answer1iOx^<^- 
ed to, Civ.App., 'Guar<ihan Truilt'Ga 

V. Turner, 73 S.W.2d 1047, followed 
in Marti-ndale Mortg. Oo. v. ,NlchfiJ^ 
63 S.W.2d 1118, Carr v. Baldwin^ .64 
S.W,2d 1116, Christian v. J<mes, U 
S.W.,2d 1117, appeal dismissed ^ 
S.W.2d 92, 123 Tex. 409^ ansfwer^oour 
fdrmed to, Civ.App., Guardian Trsist 
Co, V. Turner, 73 S.W.2d 1047/ 
lowed in Dallas Joint Stock‘d Land 
Bank V, Sutherland, 64 SW.2d 
vacated Sutherland v. Dallas jjAt 
Stock Land Bank, 73 •S.W. 2 d 

Tex. 114, followed In, Clv.A|>,Py 
ferson Standard f^ife In#. 

Adrean, 64 S.W.2d Hia, 
missed Adrean v. Jefferson 
Life ins. Co., 73 s.^.2d ni m ^ 
410, answer conformed 
Guardian Trust , Co. 

W. 2d 1047, in RabOTwgg 

en, 64 S.W.2d 1118^ appast^^ls^l^ei 
Cow*n V. Rab«l, 73 

Tex. 410^ answer 
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Such action, according to the nature of the lien, or 
the statutory provision by which the lien is created, 
may be an action at law^S or it may be in the form 
of a bill in equity,^^ and be regarded as a proceed¬ 
ing in rem.'*® A personal action to recover the 
amount of the debt may be maintained independent¬ 
ly of the right of action to foreclose a lien there¬ 
for,and both remedies may be pursued concur¬ 
rently until the debt is satisfied.'^^ 

In collateral proceeding. In the absence of an 
exclusive statutory remedy for the enforcement of 
a lien, it may be enforced in various forms of col¬ 
lateral proceedings. Thus a lien may in general be 
enforced by intervention or cross petition in a pend¬ 
ing suit wherein the property is impounded,^^ such 
as in a suit to foreclose another lien on the same 
property.^^ A lien may also be declared and en¬ 
forced in the judgment in an action of replevin 
against the lien claimant,^® or he may set off his 
lien in an action of trover against him for conver¬ 
sion of the property.46 

Preservation of subject matter. Lienholders may 
have an appropriate remedy to preserve their in¬ 
terest in the subject matter of their liens as against 
the wrongful acts of the owner or other lienhold¬ 
ers.^'^ 

§ 19. -At Law 

Irr the absence of statute, there is no remedy at law 


for the active enforcement of a common-law or other 
possessory lien. 

Since a common-law or other possessory lien is 
merely the right to retain possession of certain 
property until the debt or claim secured thereby 
is satisfied, in the absence of statute there is no 
remedy at law for the active enforcement of such 
a lien,48 a suit at law for the retention or recovery 
of possession of the property being the only extent 
to which such lien is enforceable.^^ The lienor has 
a mere right to retain possession until the lien claim 
is satisfied, without any power to sell the property 
for the purpose of making the debt,^^ unless a 
power of sale is given by the agreement between 
the parties®! or by an order of court.®^ As to other 
liens of which a court of law may have jurisdic¬ 
tion, it may order a sale of the property only on 
execution.® 3 

§ 20. - In Equity 

a. In general 

b. Keeping alive or restoring lien 
a. In Gleneral 

with some) exceptiohs, a court of equity has general 
Jurisdiction to enforce liens. 

Except where there is a full and complete remedy 
at law,®4 a court of equity has general jurisdic- 


App., Guardian Trust Co. v. Turner, 
7$ S.W.2d 1047. Followed in 'Rabel 

V, Drive, 64 S.W.2d 1118, appeal dis¬ 
posed Drive v. Rabel, 73 S.W.2d 92, 
123 Tex. 410, answer conformed to, 
piy.App,, Guardian Tryst Co. v. Tur¬ 
ner, 73 S.W.2d 1047, followed in Ro¬ 
gers V. Jones, 64 S.W.2d 1119, appeal 
^amisa^d 73 S.W’.2d 92, 123 Tex. 409, 
fthswar conformed to, Civ.App., 
^^^^ian Trust Co. v. Turner, 73 S! 

W. 2d 1047. 

38. Mo.-r-Schmldt V. Fitluck, App., 
‘-24 S.W.2d '859. 

37 C.J. p 344 note 12. 

•^for cement at law generally see in- 
' fi«a f 19. 

Kenan v. Moon, 128 So. 
379, 221 Ala. 286. 

^ ^44 note 13. 

^iforcement in equity generally see' 
iiafra § 20. 

Wash.—Oarstens v. Seattle, 146 
^1, $88, 84 Wash. 88, Ann.Cas. 

^ iWA 1070, reheard 153 P. 1080,. 

1$ Wash. 632. ’ ' 

0 344 note 14. 

-Cal.^Pauc6t( V. Riveroll, 264 P. 
^^'1^8;>203 Cal. 438. , ^ 

y. Trego, 133 P.2d 344, 

.if nM. 34. 


Va.—Waynesboro Nat. Bank v. 

Smith, 146 S.B. 302, 1»51 Va. 481. 
42. Va.—^Waynesboro Nat. Bank v. 
Smith, supra. 

4a Ky.—^Ideal Savings Loan & 
Building Ass^n of Newport v. Town 
of Park Hills, 136 S.W.2d 748, 2i81 
Ky. .571. 

37 C,J. p 344 note 16. 

44. Ky.—Griffith v. Bluegrass Build¬ 
ing & Loan Ass'n, '67 S.W. 436, 103 
Ky. 713, 22 Ky.L. 391. 

87 C.J. P 345 note 17. 

45. Mo.—Dilworth v. IdcKelvy, 30 
Mo. 149—Pickett y. McCord, 62 Mo. 
App. 467. 

48. N.J.—Longstreet v. Phile, 39 N. 
J.Law 63. 

87 C.J. p 346 note 20. 

47. Fla.—^W. B. Harbeson Lumber 
Co, V. Geneva Mill Co., 166 -So. 710, 
116 Fla. 842. 

4a Kan.—Greenawalt v. Wilson, 84 
P. 403, -52 Kan. 109. 

37 C.J. p 340 note 24. 

49. W.Va.—Burrough v. Ely, 46 S.B. 
871, 54 W.Va. 118, 102 Am.S.R. 926. 

37 C.J. p 340 ndte 25. 

60. Pa.—Oqrpns cited in 

Sihyth V. Fidelity «fe Peposit Co. 

869 


of Maryland, 192 A. 640, 644, ^26 
Pa. 391. 

Tenn.—^Potter v. Foster, 64 S.W,2d 
520, 16 Tenn.App. 336. 

37 C.J. .p 340 note 26, 

61. Mass .—Briggs v. Boston & Low¬ 
ell R. Co.. 6 Allen 246, 83 Am.D. 
626. 

87 C.J. p 340 note 27. 

52. Mo.—'Case v. Fogg, 46 Mo. 44. 
Tenn.^—Rankin v. Memphis & Cin¬ 
cinnati Packet iCo., 9 Heisk. 664, 
24 Am.R. 329. 

' ITnder axaontlon or attachment 

properly obtained, a common-law 
lienor wrongfully deprived of poai 
session may have a sale of the prop-, 
erty.—Burrough v. Ely. 46 SJffl. 371, 
54 W.Va. 118, 102 Am.S.R. 92-6, , , 

53. U.'S.—^Heine v. Levee Comr., O.C, 

La., 11 F.Cas.NO.6,326, 1 Wod§^ 
216, affirmed 19 Wall. 665, 22 L.^d. 
223. ‘ ^ ‘ t ^ f 

Enforcement of lien under 
summary executioiana^ii^iPa 

54 . Pa.---Marlotti ,v, 

47 Lack.Juir. 1. • ^ . 

R.I.—MitcheJl 4-. 

249, 48 

37 C.J. IP 340 not^ 
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tion,55 concurrent with law,®® to enforce liens, and 
will foreclose them in obedience to the well-settled 
rules of equity jurisprudence.®*^ There are, how¬ 
ever, certain legal liens not enforceable in equity, 
such as common-law retaining liens,®® liens in the 
nature of a pledge, where possession accompanies 
the lien,®® judgment liens enforceable directly by 
sale,®® and statutory liens for the enforcement of 
which the statute has provided an adequate and 
exclusive remedy.®^ Where a lien is created by 


statute, and no adequate or exclusive remedy is pro¬ 
vided for enforcing it, resort to a court of equity 
may generally be had®^ unless such remedy is for 
some reason unavailable®® or is regarded merely as 
permissive and not exclusive,®4 although even the 
courts which have gone furthest in upholding the 
jurisdiction of equity to enforce liens have refused 
to go to the full length of holding that equity has 
jurisdiction in all cases to enforce statutory liens, 
in the absence of statutory provisions prohibiting 


55. U.S.—Townsend v. Vanderwerk- 
er, D.C., 16 S.Ct. 268, 160 U.S. 171, 
40 L.Ed. 383. 

Ala.—Roberts v. (Lindsey, 7 So.2d 82, 
242 Ala. 622—^U. S. Fidelity & 
Guaranty Co. v. First Nat. Bank, 
l-tO So. 765, 224 Ala. 37'5—Wade v. 
Kay, 9'7 So. 129, 210 Ala. 122. 

Ark.—Rodgers v. Carson Lake Road 
Imp. Dist. No. 6, 85 S.W.2d 716, 191 
Ark, 112—'Olson v. Moody, Knight 
& Lewis, 246 S.W. 3, ISO Ark. 319 
—Hall V. Webb, 233 S.W. 821, 160 
Ark. 63. 

Fla.—Malone v. Meres, 109 So. 677, 
91 Fla. 709. 

ly.—People V. Graw, 2 N.B.2d 71, 
363 Ill. 205. 

Iowa.—Lutton v. Baker, 174 N.W. 

699, 187 Iowa 753, 6 A.L.R. 1696. 
Ky,—Black v, Brennan, 5 Dana 310. 
Mich.—Ck>rpTUi Juris q.noted in Berry 
V. Dehnke, -5 N.W.2d '506, 509, 302 
Mich. 614. 

Mo.— Corpus Juris cited in Ellis v. 
Ellis, App., 9'5 S.W.2d 1247, 1248— 
Corpus Juris cited in Bondurant v. 
Raven Coal Co., App., 25 S.W.2d 
666, 671. 

—Queen v. Fryer, 249 N.T.S. '6'51, 
232 App.Div. 222—Gold water v. 
Hendelson, i8 N,Y,S,2d 627, 170 

Misc. 422. 

N.C.—Winborne v. Guy, 22 S.E 2d 220, 
222 N.C. 128. 

Tenn,—^Potter v, Eoster, 64 S.W.2d 
620, 16 Tenn.App. 336. 

Va.—Ferrell v. Giles, 17 S.E.2d i390, 
178 Va. 618. 

W.Va.—City of Beckley v. Craighead, 
24 S.B.2d 908, 126 W.Va. 484— 
Corpus Juris cited in Murray v. 
Price, 172 S.E. 541, 644, 114 W.Va. 
426. 

21 C.J. p 118 note 35. 

Eftatutory remedy 

(1) The remedy in eq.uity devised 
by statute treating of foreclosure of 
liens on real or personal property is 
exclusive and must be followed.— 
Cordrey v. The Bee, 201 P. 202, 102 
Or. 636, 20 A.L.R. 1079. 

'' (2) Statutory provision for en¬ 
forcement of a lien in a civil action 
does not place such jurisdiction in 
courts of law simply because word 
"action", strictly applied, does not 
usually refer to chancery practice.— 
City of Beckley v. Craighead, 24 S.E. 
2d 908, 126 W.Va 484. 


Contractual lien arising from pro¬ 
vision in note without possession of 
property in payee may be enforced in 
equity by action against pro-perty, 
wherein property is impounded by at¬ 
tachment or otherwise.—^Potter v. 
Poster, 64 S.W.2d fi20, 16 Tenn.App. 
336. 

Apportioning burden of common Uen 

Equity has jurisdiction of appor-| 
tionini burden of common lien or 
charge to which property owned by 
several is subject.—Swalm v. Sauls, 
106 So. 776, 141 Miss. 516. 
Substitution of suits 
While equity has jurisdiction over 
suits to enforce liens against a debt¬ 
or’s property, such jurisdiction does 
not include power to substitute a 
creditor’s suit for a suit for parti¬ 
tion of land—Ferrell v. Giles, 17 S.E. 
2d 390, 178 Va 518. 

5^. Ala—^Leader v. Romano, 96 So. 
t 208 Ala. 635—Wise v. (State, 93 
So. 886, 208 Ala 58. 

Fla—Williams v. T. R. Sweat & Co., 
137 So. 6918, 103 Fla 461. 

21 C.J. p 118 note 35. 

57. Fla—Brickell v. Palbrlcke, 167 
So. 44, 123 Fla. 508. 

Mich.— Corpus Juris quoted in Berry 
V. Dehnke, ^ N.W.2d 605, 509, 302 
Mich. 614. 

S.C.— Corpus Juris cited in Town of 
Cheraw v. Turnage, 191 S.E. 831, 
834, 184 S.C. 76. 

37 C.J. -p 341 note 42. 

Procedure 

(1) Party seeking foreclosure of 
statutory lien by bill in equity must 
be governed by equitable procedure.— 
Williams v. T. R. Sweat & Co., 137 
So. 698, 10'3 Fla. 4<61. 

(2) In an equity case, such as a 
lien foreclosure action, the procedure 
is largely within the trial court's con¬ 
trol.—^Morris v. P. & D. General Con¬ 
tractors, 295 N.W. 720, 236 W^ls. 613. 

5a W.Va— Corpus Juris cited in 
Murray v. Price, 172 S.E. 641, 644, 
114 W.Va 426. 

21 C.J. p 118 note 37. 

59. Ill.—Cairo & Vincennes R. Co. v. 
Fackney, 78 HI. 116—^Atlantic Dyn¬ 
amite Co. V. Baltimore & O. S. W. 
R. Co,, 101 Hl.App. 13. 

60. Kan.—^Howe Mach. Co. v. Miner, 
28 Kan. 441. 


N.y.—Ohatfield v. Campbell, 71 N.T. 
S. 1004, 36 Misc. 356, affirmed 78 N 
Y.S. 1113, 76 App.Div. 631. 

61. Ga—Coleman v. Freeman, 3 Ga 
137. 

lU.—^People V. Graw, 2 N.E.2d 71, 363 
Ill. 205. 

Mich.—^Aldlne Mfg. Co. v. Phillips,, *^6 
N.W. 371, 118 Mich. 162, 74 Am. 

I S.R. 380, 42 L.R.A. 631. 

21 CJ. p 118 note 41. 

Statutory remedies generally see in¬ 
fra § 21. 

62. Ala.—^Harden v. Wood Lumber 
Co., 1'78 So. 640, 235 Ala 310— 
Wade V. Kay, 97 So. 129, 210 Ala 
122—Leader v. Romano, 95 So. 7, 
2 O 18 Ala 635—Wynn v. Tallapoosa 
County Bank, 63 So. 228, 168 Ala 
469. 

Ark.—Dickenson v. Harris, '3 S.W. 68, 
48 Ark. '366. 

Fla— Corpus Juris cited in Milton V. 
City of Marianna 144 iSo. 400, 403, 
107 Fla 261—First Trust & Sav¬ 
ings Bank v. West Lake Inv. Co., 
141 So. 894, 105 Fla 690. 

Ill.—Rockford Savings & Loan Aes'n 
V. Qity of Rockford, 1>86 NE. 623, 
362 Ill. 348—Mammina v. Alexan¬ 
der Auto Service Co., 164 N.il. 178, 
333 Ill. 168, 61 A.'L.R. 649. 

Mich.— Corptts Juris quoted in Berry 

V, Dehnke, 6 N.W.2d '606, 609, 302 
Mich. 614. 

Mont.— Corpus Juris cited in Mer^* 
chafits Fire Assur. Corporation bf 
New York v. Watson, 64 P.2d >617, 
621, 104 Mont 1. 

Mo.—Schmidt v. Pitluck, App., 26^^. 

W. 2d 8'59—Hulett v. Stockwdl, 27 
Mo.App. 328. 

]Sr.Y.— Bogartz v. Astor, 46 N.Y.S.2d 
74—Gibbons v. Hamilton, 33 How. 
Pr. 83. 

Or.—State v. Swensk, 89 P.2d 587, 
161 Or. 281. 

It. I.—Corpus Juris cited in Andrews 
V. Peadock, 146 A. 771, 772, 50 B. 
I. 260. 

S.C.— Corpus Juris cited In Town tof 
Cheraw v. Turnage, 191 
1834 , 184 S.C. 76./ 

21 C.J. p 118 note 42. 

63. U.S,—^Davis v. Alvoird, Mont, 
U.S. 645, 24 LJBA. 283. 

37 C.J. p 341 note 62- 

64. Mo.—Hulett Y. Stockweth af 
App. '328. 
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such jurisdiction,®5 
On the other hand, it has been held that resort 
to equity is neither necessary nor permissible in the 
majority of lien cases,®® and that, while equity, hav¬ 
ing* acquired jurisdiction for other purposes, may 
as an incident to general relief granted order prop¬ 
erty sold to satisfy a lien,®7 it has no jurisdiction to 
enforce a lien, either common-law or statutory, on 
a bill filed solely for that purpose,®® 

An equitable lien, of course, may be enforced in 
a court of equity,®® which in fact is the only proper 
tribunal for enforcing such lien,70 regardless of 
what rights the lienor may have in a court of law.^i 
The usual mode of enforcing an equitable lien is 
by a decree for the sale of the property to which 
it is attached, and for the application of the pro¬ 
ceeds to the payment of the debt secured by it,72 
and such a lien will generally be enforced against 
all those holding an interest in the property to 
which it attaches.*^® The holder of the legal estate, 
however, cannot be compelled to account for the 
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rents and profits received by him while occupying 
the premises,74 unless a trust, express or implied, 
is involved,*^® 

Besides enforcing liens created by express con- 
tract,7® equity, while disclaiming the power to cre¬ 
ate a lien in the absence of contract,*^7 has never¬ 
theless protected equitable rights by impressing liens 
in the absence of express contract and contrary to 
the rules of law,78 

Where property is converted by third person. 
Where property subject to a lien is taken and con¬ 
verted by a third person, the lienor’s proper reme¬ 
dy is to proceed in equity to fix his lien on the 
property or its proceeds in the hands of the wrong- 
doer,79 

b. Keeping Alive or Restoring Lien 

A court of equity will keep alive or restore a lien 
where required by the equities of the case, 

A court of equity will keep alive or restore a lien 
where the equities of the case require it and the 
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65. Ala.—Grell Bros. Co. v. Mont¬ 
gomery. 62 So. 692, 182 Ala. 291. 

66. Mich.—-Aldine Mfg:. Co. v. Phil¬ 
lips, 76 N.W. 371, 118 Mich. ‘162, 
74 Am.S.R. 380, 42 L.R.A. SSI, 

67- Mich.—Marshall v, Wabash R. 
Co., 167 N.W. 19, 201 Mich. 167— 
Aldine Mfgr. Co. v. Phillips, 76 N. 
W. 871, 118 Mich. 162, 74 Am.S.R. 
380, '42 1L.R.A. '531. 

68. Mich.—^Marshall v, Wabash R. 
Co., 167 N.W. 19, 201 Mich. 167. 

21 C,J. p 119 nqte 46. 

69. U..S,—Drake v. City of St. Paul, 
C.C.A.Minn., 65 P.2<1 119—Ohlen- 
diek V. Schuler, G.O.A,Ohio, 299 F. 
182, certiorari denied Schuler v. 
Ohlendiek, 45 S.Ct. 93, 266 U.S. 608, 
69 KBd. 465. 

Cal—^Hayward Dumber & Investment 
Co. V. Coast Federal Savings & 
„ Iipan Ass'n of Los Angeles, 117 P. 

3d 682, 47 Cal.App.2d 211. 

C(>nn,—Hansel v. Hartford-Connecti- 
cut Trust Co., 49 A,2d 666. 

Qa—Corpus Juris cit«d lu Blumen- 
feld V. Citizens’ Bank & Trust Co., 
147 S.B. •SSI, '586, 168 Qsl 327. 
Mich.*—Barnard v. Huff, 283 N.W. 

213, 252 Mich. 258, '77 A.L.R. 269. 
Mo.—State ex rel. Cantley v. Akin, 22 
^SW.2d 836, 224 Mo.App. 114— Cbr- 
" pus Juris cited in Langford v. Fan- 
* i^ng, App., 7 S.W.2d 726, 728. 
l^.J.—^Educational Studios v. Consol¬ 
idate^ Film Industries,, 164 A. 24, 
1;L2 N.J.Eq. 362. 

NX?.—Winhorne v. Guy, 22 S.B.2d 
220, 222 N.C. 128. * 

Ohio.—^Huling v. City of Columbus, 
13'Ohio N.P.,N.S., 409, affirmed 5 
App. 826, 27 Ohio Cir.Ct.,N.S., 

232. 

21 CJ*. jp 119 note 47. 


70. Ill.—Aldrich v. R. J. Bderer Co., 
134 N.E. 726, 302 Ill. 391. 

'37 CJ. p 341 note 44. 

71. Ill.—Tinsley v, Durfey, 99 Ill. 
App. 239. 

72. Conn.—^Hansel v. Hartford-Con- 
necticut Trust Co., <49 A.2d 666. 

Ga.— Corpus Jtirls cited in Cbllier V. 
Bank of Tupelo, 10 S.B.2d 62, 66, 
190 Ga. 698. 

Ill.—Kukuk V. Martin, 163 N.E. 391, 
331 Ill. 602, 

Mo.— Corpus Juris cited in Hurt v. 
Edwards, 148 S.W.2d 542, 548, 347 
Mo. 667. 

N.O.—Winborne v. Guy, 22 S.E.2d 220, 
222 N.C. 128. 

87 C.J. p 341 note 46. 

Forfeiture improper 
An equitable lien cannot be en¬ 
forced by a forfeiture, but should 
be enforced by a foreclosure and sale 
under court order.—^Hurt v. Edwards, 
148 S,W.2d 642, 347 Mo. 667. 

73. Ky. —Poston v. Eubank, 3 J.J. 
Marsh. 42. 

74. Me,—Whitehouse v. Cargill, 34 
A. 276, 88 Me, 479. 

N.Y.—Clift V. Moses, 22 N.E. 393, 
116 N.T. 144. 

75. N.Y.—Clift V. Moses, supra. 

37 C.J. p *341 note 49. 

76. Ga.— Corpus Juris quoted in 

Federal Land Bank of Columbia v. 
Farmers & Merchants' Bank, 170 
S.E, '504, '608, 177 Ga. 605. 

Mo*— Ck>rpu8 Juris qunted in Bank of 
Aurora v. Aurora Co-op. Fruit G. & 
M. Ass’n., App., 91 S.W.2d 177, 183. 
21 C.J. p 119 note 50* 
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77. Ga.— Corpus Juris quoted in 
Federal Land Bank of Columbia 
Farmers & Merchants' Bank, 170 
S.E. 604, 608, 177 Ga. 605. 

Mo.— Oorims Juris quoted in Bank of 
Aurora v. Aurora Co-op. Fruit G. & 
M. AssU, App., 91 <S.W.2d 177, 18g. 
21 C.J. p 119 note 61. 

The establishment of « lie:d is nbt 
the proper function of a court of 
equity.—John A. Wogan, Inc. v. Tre- 
mont Trust Co., 136 N.E. 394, 242' 
Mass. 505. 

78. Ga.— Corpus Juris quoted in 
Federal Land Bank of Columbia v. 
Farmers & Merchants' Bank, 1'70 
S.E 604, 608, a77 Ga. 60*0. 

Mo.— Corpus Juris quoted in Bank of 
Aurora v. Aurora 'Co-op, Fruit G. & 
M. Ass'n., App., 91 S.W.^d 177, 183. 
Pa.—Mariotti v. Greco, Com.Pt, 4t 
Lack.Jur. 1. 

21 C.J. p 119 note 62. 

Fraud 

Court of equity has Jurisdiction 
where on rescission it ts sought to 
impress Hen against res In question 
because of fraud.—^Holbrook v. Blick, 
240 N.W. 26, 266 Mich. 896. 

78. Ala.—^Patton v. Darden, 148 So. 
806, 227 Ala. 129. 

Fla.— <k)rpns Juris cited in •SeaboafW 
All-Florida Ry. v. Leavitt, Ifl Soi 
886, 891, 106 Fla. 

Ky.— corpus Juris ChrawfoK# 

V. Baker, 82 S.W.2d 340, 8Hb3v 1236 
Ky. 784. 

Wash.—Cbrpus Juris ^qpoted^fiit Hse- 
ter Co. V. Holland cfcr^oratlon, 2^ 
P.2d 864, 1869,.* 172 323. 

3'7 C.J. p 6i2 note 67. 
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§ 21 

parties intended that it should not be extinguished,^® 
as where it has-been discharged through fraud or 
mistake,unless innocent third persons will be af¬ 
fected by its restoration.^^ 

§ 21. — 1 — By Statute 

a. In general 

b. Attachment; seizure 

c. Execution 

a. In General 

In some jupi'sdlctlons the procedure for enforcing a 
lien is regulated by statute, and the procedure provided 
may be exclusive. 

In some jurisdictions the procedure for enforc¬ 
ing a lien is regulated by statute,^^ and the pro¬ 
cedure provided may be e^^clusive.^^ Under some 
statutes a lienor on real estate may have the prop¬ 
erty sold to satisfy his claim^® although the debts 
of inferior lienholders are not yet due.^® A lienor 
on personal property is entitled under some stat¬ 


utes, if his claim is not paid within a specified timfg 
after demand, to give notice to the owner of the 
property and apply to a designated court or officer 
for an order of sal^ of the property,87 or, after 
due notice, summarily to sell the property.88 

The method or remedy for enforcing statutory 
liens is generally provided for by the statutes cre¬ 
ating the liens,®® in which case the statutory reme¬ 
dy ordinarily is regarded as exclusive, and must be 
pursued,®® although such a remedy may be merely 
permissive and not exclusive.®^ However, the stat¬ 
utory proceeding has been held not proper for the 
enforcement of contractual liens on the same prop¬ 
erty.®® Where the statutory remedy is pursued, all 
the provisions of the statute must be strictly com¬ 
plied with as to the form, time, and manner of the 
enforcement.®® Where, however, a statute creat¬ 
ing a lien provides no method for its enforcement, 
it may be enforced by an ordinary action at law 
for the collection of the debt.®^ 

Replevin. Under some statutes the debtor, in a 


80. U.S,—U. S. V. 168 8 Acres of 
iLand, Scotland County, D.C.N.C., 
35 F.Supp. 724. 

Ala.—Stewart v. Stephenson, 10 So.2d 
159, 243 Ala. 329. 

Fla.—^Drake Lumber Co. v. Semple, 
130 So. 577, 100 Fla, 1757, 1771, ?5 
A,L.R. 68'7. 

Tenn.—Ctorpns Juris quoted iu Jet¬ 
ton V. Nichols, 8 Tenn.App. 567, 
574, 

37 C.J. p 341 note 5’4. 

Original priority , 

Generally, where a lien on real es¬ 
tate has been released or satisfied 
through mistake, it may be restored 
in equity and given its original pri¬ 
ority as a lien. 7 --U. S v. 168,8 Acres 
of Land, Scotland County, D.C.N.C., 
35 F.Supp. 724. 

81. U.S.—tJ. S. V. 168.8 Acres of 

Land, Scotland County, supra. 

Ark.—Security Trust Co. of Free¬ 
port, Ill. V. Martin, 12 S.W.2d >870, 
178 Ark. 618. 

21 C.J. p 110 note 12-^37 C.J. p 342 
note ‘56. 

82. U.S.—^U. S. V. 168.8 Acres of 

Land, Scotland County, D.C.N.C., 
35 F.Supp. 724. 

Ark.—Security Trust Co. of Freeport, 
Ill., V. Martin, 12 S.W.2d 870, 178 
Ark. 518. 

Tenn.—Jetton v. Nichols, 8 Tenn.App. 
567. 

37 C.J. p 342 note 66. 

83. Smumoxis ou oross petltlou 
Under statute authorizing defend¬ 
ants in suits to enforce liens to as¬ 
sert other liens by cross petition, it 
is not necessary to have summons is¬ 
sued on cross petition, where no per- 
rional judgment is sought, in order to 


entitle cross plaintiff to participate 
in distribution of proceeds of sale 
of property in question, and a sale 
may be had in such .a proceeding, 
even though claim of original plain¬ 
tiff has been satisfied.—Ideal Savings 
Loan Building Ass’n of Newport 
V. Town of Park Hills, 136 S.’W.2d 
748, 281 Ky. 671—Griffith v. Blue- 
grass Bldg. & Loan Ass"n, 67 S.W. 
486, 108 Ky. 713—37 C.J. p 346 note 
17 [h] (2). • 

84. Or.—Harper v. Interstate Brew¬ 
ery Co., 120 P,2d 757, 168 Or. 26. 

86. Ky.—Sebree v. Coleman, 22 S. 

W. 852, 16 Ky.L. 242. 

87 C.J. p 342 note 66. 

86. Ky.—Stultz V. Farthing, 13 Ky. 
L. 172. 

87. Mass.—^Keith v. Maguire, 48 N. 
B. 1030, 170 Mass. 210—Busfleld v. 
Wheeler, 14 Allen 139. 

88. N.Y.—Flnkelstein v. Hel-Man 
Garage, 61 N.Y.S.2d 625., 

37 C.J. p 343 note 69. 

Etorvlce by mail 

(1) “Due diligence" within mean¬ 
ing of statute authorizing service by 
mail of notice of sale of personalty 
to satisfy lien, if owner of personal¬ 
ty cannot be served personally with 
“due diligence," has been held not 
shown by testimony of witness that 
when he called at owner’s residence 
there was nobody home as far he 
could remember.—^Finkelstein v. Hel- 
Man Garage, supra. 

(2) Testimony that unsigned re¬ 
ceipt was received from post office 
has been held not corroborative of 
claim that nptice of shle of person¬ 
alty to satisfy lien was mailed to 
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owner of personalty as authorized by 
statute.—Flnkelstein v. Hel-Man Ga¬ 
rage, supra. 

88. Ark.—Page v. Francis, 120 S.W. 

2d 161, 196 Ark. 822. 

Tex.— Corpus Juris quoted la State 
V. Amarillo Transfer & Storage Co., 
CiV.App., 94 .S.W.2d 690, 592. 

90. Cal.—White v. White, 64 P.2d 
•482, 11 Cal.App,2d 570, hearing de¬ 
nied 66 P.2d 202, 1‘1 Cal.App.2d 6fo. 

Mont.— Coxpus Juris cited ia Conti¬ 
nental Supply Qo. V. White, 12 P. 
2d 669, 576, 92 Mont, 264. 

Okl.—Oorpu 4 i Juris cited la Riggan 
V. Faulkner, 89 P.2d 311, 312, 184 
Okl. 606. 

Tex.— Corpus Juris quoted ia State 
V. Amarillo Transfer & Storage Co., 
CiV.App., 94 S.W.2d 690, 692. 

87 C.J. p 342 note 60. 

91. Tex,— Corpus Juris quoted in 
State V. Amarillo Transfer & Stor¬ 
age Co., CiV.App., 94 S.W.2d 590, 
692. 

37 €.J. p 342 note 61. 

92. Ky.—Drane v. Graves, 88 S.W.2d 
92'7, 261 Ky. 7i87. 

93. Ala.—Harden v. Wood Lumbfjr 

Co., 178 So. 640, 236 Ala. 310. ' ' ’ 

Mont.—Jorgenson v. Story, 264 P. 

427, 78 Mont, 477. 

Or.—Libel v. Pierce, 31 P.2^ 

•147 Or. 132. 

Tex.— Corpus Juris ,quoted in State 
V. Amarillo Transfer & Sterne 
CiV.App., 94 S.W.2d 690, ®9l"' 

37 C.J, p 342 note 62. ^ 

94. La.—^Fristoe v. Crowley, 

' 812, 142 La. 393, erro?^ 

40 S.-Qt. 11’6, 261 U.S. 179, 64 LJS 
2131. * 
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suit against him to foreclose the lien, is entitled to 
replevin the property on his giving a proper bond 
or undertaking,95 and in case defendant files no 
counter-affidavit, and judgment is rendered against 
him and his surety on the replevin bond, judgment 
may be entered on such bond.®® 

Compelling enforcement. Under some statutes 
an owner of property subject to a lien may by pe¬ 
tition compel the lienholder to proceed for its en¬ 
forcement.®*^ 

b. Attachment; Seizure 

Under some statutes a lien may be enforced by at¬ 
tachment proceedings. A warrant of seizure may be Is¬ 
sued under some statutes, In an action to foreclose a 
Hen. 

. ^ Under some statutes the enforcement of various 
kinds of liens may be had by attachment proceed¬ 
ings,®® and the remedy is not dependent on the 
lienor seeking enforcement of his lien in chan¬ 
cery.®® An affidavit, in conformity with the statu¬ 
tory requirements, is a condition precedent to the 
issuance of the attachment,^ As in other attach¬ 
ment proceedings, the nature of the claim should 
appear in the writ® and the petition or complaint 
and proofs should show the existence of a lien and 
. statutory grounds for an attachment.® 

The complaint need not contain a recital of the 
affidavit on which the attachment is based,^^ and, 
if it is so recited, whether the statements of the 
affidavit are sufficient to withstand a demu^-rer or ’ 
motion to strike under the rule governing plead-! 
iiigs is immaterial,® a plea in abatement being the ' 
proper mode of raising the question of the validity 
of the affidavit,® A motion to dissolve the attach¬ 
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ment is the proper remedy where the property 
levied on is not liable to the attachment for the rea¬ 
son that plaintiff has no lien on it;^ but a plea to 
the merits waives such defense.® Where the exist¬ 
ence of the lien is put in issue, the verdict of the 
jury should respond to such issue® and should not 
contain findings which are not required by the 
statute.^® Where property is redelivered to de¬ 
fendant on giving a forthcoming bond, an order 
of the court dissolving the attachment does not 
discharge the sureties on the bond.^^ 

WarrcLnt of seizure. Under some statutes plain¬ 
tiff, in an action to foreclose a lien on a chattel, 
may obtain a warrant of seizure, by which the mar¬ 
shal may seize the chattel and hold it to abide the 
judgment rendered in a foreclosure action,unless 
defendant on giving an undertaking obtains an or¬ 
der discharging the warrant.^® If defendant is suc¬ 
cessful in such action, the return of an execution 
wholly or partially unsatisfied is not necessary to 
the maintenance of an action on the bond given 
to obtain the warrant.14 if the warrant of seizure 
is defective on its face, defendant should move to 
vacate it,^® and, if he fails to do so, he will not be 
permitted to use such failure to increase his dam¬ 
ages, in case he is 'successful in the foreclosure suit, 
so as to include therein the expense of defending 
such suit^® If, on the other hand, the ’\yarraat of 
seizure is sufficient on its face, the disposaj.pf^su# 
warrant must await the trial of the suit and costs 
and counsel fees incurred in defending such suit 
constitute a proper item of damages, within the 
meaning of the bond given to obtain the warrant 
and conditioned for the payment of costs and dam- 

ages.l7 


^ Ga.—Peppers v. Coil, 38 S.B. 823, 
118 Oa. 2‘34. 

?7 C.J. p ,342 note 71. 

—Tipton V. Conrad, 94 S.E3. 
$15, 21 Ga.App. 693. 

3? C.J. p 342 note 72. 

97, Pa.—Harrisburg- v. Miller, 6 Pa. 
347, 19 Pa. Co. 63. 

C.J. p 344 note 9. 

^ Fla.—‘Tllghman v. TJ. S. Fidelity 
A Guaranty Co. of Baltimore, Md., 
,.,105 ao. i823, 90 Pla. 282, 

Potter v. Fdster, -64 •S.W.2d 
J20^ 16 Tenn.App. 836. 

S'? C.J. p 343 note 7'5. 

??■, ?1,9^“-Tilghman v. U. S. Pldelity 
^ f Guaranty <6o, of Baltimore, Md., 
SO. 823, 90 Fla. 2S2. 

44d.-^lexner y. Dlckeraon, 65 

1®®. 

V. Sutherland, 73 Me. 
WC.:r?p 343 note 79. 

' A . 


3. Ky.—Soutfawood V. Myers, 8 Bush 
681. 

4. Ala.—Mann 'Lumber Co. v. Bailey 
Iron Works, 47 So. 326, 156 Ala. 
•698. 

37 C.J. p 843 note 81. 

5. Ala.—Mann Lu-mfeer Co, v. Bailey 
Iron Works, supra. 

e. Ala.—Mann Lumber Co. v. Bailey 
Iron Works, supra. 

7. Ala.—Mann Lumber Go. v. Bailey 
Iron Works, supra. 

8. Ala.—Mann Lumber Cjb. v. Bailey 
Iron Works, supra. 

9. Ala.—Mann Lumber Co. v. Bailey 
Iron Woblcs, sUpra. 

10. Ala.—Mann Luniber Oo. v. Bai¬ 
ley iron Works, supra, 

37 OJ. p 348 note 87, 


& Guaranty Go. of Baltimore, Md., 
106 So. 823, 90 Fla. 282. 

12. J>7.T.-^Wuertz v, Braun, 99 N.T. 
S. 840, 113 App.Liv. 4'59-*-Levy v. 
Stein, 226 N.Y.S. 198', 131 Misc. 89.* 

37 C.L p 343 note 89. 

Nqtice 

Without flve days' notice' tp de¬ 
fendants of application for warrant 
of seizure, wan'ant should^ have b^n 
vacated on defendants' ' motion.^ 
Levy V, Stein, supra. 

13. N Y.—Quon Kee v. Hip Sing 
Tong Soc., 64 N.Y.S. 670, 26 Misc, 
820 . ' ' : 

14. N.Y.—Karp V, Bass, 1T7 

. 462. 107 Misc. , fy/, ' / . 

15. N.Y.—^Karpf v. BaiSa sUjpisM/ 

16. N.lT.—fearp V., J^ass, sfepra^^ . ^ 

'' 'v ‘ , 

17. N.Y.-^Karp Y. 

37 C.J. p 34^^ note? 94, 


11. Fla.—Tilghman v. U. S. Fidelity 
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c. Ezecntion 

Under some statutes a Hen may be enforced by sum¬ 
mary execution. 

Under some statutes a lien may be enforced by 
summary execution,^ ^ on an affidavit showing the 
existence of the lien and its amount.^^ A creditor 
foreclosing a lien by executory process must bring 
himself and his action within the strict require¬ 
ments of the statute.20 The contents of the affi¬ 
davit must be strictly in accordance with the pro¬ 
visions of the statute,and, when so required, 
must aver and prove a proper demand for pay¬ 
ment of the lien debt and a refusal's or aver an 
excuse for not making a demand.^^ If the affidavit 
is not sworn to, a sale thereunder is without au¬ 
thority and void;24 but if the affidavit is merely 
defective it may be amended,^® as may also the 

execution.26 

Counter-affidavit, If defendant wishes to con¬ 
test the claim and lien, he may file a counter-affi¬ 
davit, and thereupon the proceedings must be re¬ 
turned into court for a trial and determination of 
the issues ;27 and, where a claim to the property 
seized is interposed, the proceedings must be re¬ 
turned to the same court to which the execution 
is made returnable, which is that of the county of 
defendant's residence;28 

Motion to set aside proceedings, A claimant to 
the property seized under a summary execution has 
no standing to move to set aside the proceedings 
nor can such motion be made by the sureties on 
defendant's replevin bond.^® 
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§ 22, - Actions 

a. In general 

b. Time to sue and limitations 

c. Jurisdiction and venue 

d. Parties 

e. Process 

f. Pleading 

g. Evidence 

h. Verdict 

i. Judgment or decree 

j. Sale 

a. In General 

Possession of land is not a condition precedent to a 
suit to enforce a lien thereon. 

Possession of land is not a condition precedent to 
a suit by a creditor to collect a debt by enforcing 
a lien on land.^l Various matters asserted as a 
defense to a proceeding to enforce a lien have been 
considered by the courts.^^ invalidity of a 

judgment allegedly procured by extrinsic fraud may 
be available as a defense to a suit to foreclose liens 
dependent on the judgment without the necessity of 
previously instituting a separate action for that 
purpose.33 Questions of fact ordinarily are for the 
jury in such proceedings.^^ 

b. Time to Sue and Limitations 

A Hen may be barred by a failure to enforce It with¬ 
in a prescribed time. 

♦ 

Under some statutes, a lien may be barred by a 
failure' to enforce it within a prescribed time,^^ 
but the benefit of such a provision may be waived 


lb. Ga.—Allen v. Middleton, 27 S.B. 
7152, 99 Ga. 768. 

La.—'Nolen v. Lavidson’s Succession, 
App., 190 So. 826, followed in 190 
•So. 829, two cases. 

37 C.J. p 348 note 96. 

19. Ga.—Allen v. Middleton, 2'7 S.E. 
752, 99 Ga. 768. 

37 C.J. p 343 note 96. 

20. La.—^Nolen v. Davidson’s Succes¬ 
sion, App., 190 'So. 826, followed in 
190 So. 829, two cases. 

21. Ga.—^Allred v. Haile, 10 S.E. 
1095, 84 Ga. '670. 

37 CJ. p 344 note 9'7. 

22. Ga.—^Milam v, Solomon, 66 Ga 
5 - 5 . 

37 C.J. p 344 note 98. 

23. Ga.—Lindsay v. Lowe, 64 Ga 
438. 

37 C.J. p 3'44 note 99. ‘ ‘ 

24. Ga.—^Bertha Mineral Co. v. Buie, 

, 109 S.B. 639, 27 GaApp. 660. 

25. Ga,—Redwlne v. Jarrell, 80 S.E. 
728, 14 GaApp. 294. 

37 C.J. p 344 note 2, I 


26. Ga.—^Redwine v. Jarrell, supira. 
37 C.J. p 344 note 3. 

27. Ga—Georgia Lumber Co. v. 
Thompson, 129 S.B. 303, 34 GaApp. 
281. 

37 C.J. p 344 note 4. 

Porm cuLd snffloieiLcy 

'Since only defensive matter to 
foreclosure of lien on personalty is 
required in counter-affidavit by de¬ 
fendant under statute, such affidavit, 
when made by defendant's agent, 
need not contain sworn averment 
that affiant was defendant’s agent, 
and affidavit of defense to foreclosure 
of lien, made by defendant's agent, 
is sufficient, if in fact made by de¬ 
fendant's duly authorized agent, and, 
where it purports on its face to be 
executed by agent, agency is pre¬ 
sumed and affidavit is prima facie 
valid,—Georgia Lumber Co. v. 
Thompson, supra. 

28. Ga.—^Akin v. Peck, 64 Ga 643. 

29. Ga.—^Dixon v. Williams, 9 S.B. 
468, .82 Ga. 105. 

37 C.J. p 344 note 6. 
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30. Ga—Triest v. Watts, 68 Ga 73. 

31. Ala—Planters' Warehouse & 
Commission Co. v. Barnes, 159 Sq. 
63, 229 Ala. 672. 

32. Death of debtor 

A creditor who has an equitable 
lien on his debtor's realty is not pre¬ 
cluded from asserting the lien by the 
death of the debtor.—Grayson w 
Crawford, 119 P.2d 42, 189 Okl. 646. 

33. Cal,—Assets Corporation v. Per¬ 
rin Properties, 119 P.2d ST'S, 48 Cd. 
App.2d 220. 

Bvldezbce ^ of extrinsic fraitd held iiir 
snffloleiit ' 

Cal.—^Assets Corporation I^errln 
Properties, supra. 

34. Ga—^Heaton v. Staples, 2 
163, 59 GaApp. 530. 

36. Pla.—Bowery v. Babbit,. 128 SO. 

801, 99 Fla 1151. - ' 

87 C.J. p 339 note 96. , , . 

Bar of remedy for debt Its aff^^n^ 
enforcement of lien therefor 
Limitations of Actions' 5 8. " ' ^ 
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by a parol agreement between the parties.^® One 
who may defend against a lien may object that the 
lien had expired, or that the remedy on it was lost 
by lapse of time before the action was commenced 
against him,® 7 even though such defense has not 
been specially pleaded,®® In some jurisdictions a 
lien is barred only by the lapse of time sufficient 
to raise the presumption that the lien has been sat¬ 
isfied.®® 

Laches. An action to enforce a lien may be 
barred by laches.^® 

Prematurity. An action to foreclose a lien should 
not be prematurely instituted,^^ 

c. Jurisdiction and Venue 

The Jurisdiction of particular courts over proceedings 
to establish or enforce a lien Is usually dependent on 
statute. 

While the adjudication and establishment of pre¬ 
existing liens in decrees foreclosing such liens are 
a matter of judicial and not legislative cogni- 
zance,42 the jurisdiction of particular courts over 
proceedings to establish or enforce a lien is usually 
dependent on statute.**® Where a party in actual 
possession of the res subject to the lien is before 


the court, the res is within the jurisdiction of the 
court for enforcement of the lien.*^ A suit may 
sometimes be maintained to foreclose a lien on 
property within the jurisdiction of the court, al¬ 
though some interest or claim therein is held by a 
nonresident.*® 

Under some statutes a suit to foreclose a lien 
may be brought in the county where the property 
or any part thereof subject to such lien is situat¬ 
ed,*® and such a statute has been held applicable to 
suits to foreclose liens on personal property.**^ 

d. Parties 

General rules as to parties are applicable In proceed- 
ings to enforce a lien. 

An absolute stranger to a lien, not purporting to 
act as agent of the owner of the lien, has no au¬ 
thority to foreclose it.*® Two or more creditors 
having liens on the same property may join as plain¬ 
tiffs in an action to enforce their liens.*® If the 
action is brought by one lienholder, all other lien¬ 
holders on the same property should be made par¬ 
ties defendant,®® as should also all persons inter¬ 
ested in the property or against whom any relief 
is sought.®! Purchasers pendente lite, however, 


36. Pa.—^Appeal of Wallace, '5 Pa. 
103. 

37. Minn.—^Hokanson v. Gunderson, 
56 N*.W. 17.2, '54 Minn. 499, 40 Am. 
S.R. 854. 

37 C.J. p 339 note 97. 

38. Cal.—^Los Angeles County v. 
Winans, 109 P. 640, 13 CaLApp. 284. 

39. Pa.—Coulter v. Line, 104 A. <867, 
262 Fa. 95. 

•87 C.J. p 838 note 91. 

4a Ean.—Edwards v. Moore, 64 P. 
' 2d 938, 143 Kan. 447. 

Md.—Miller v. Horowitz, 191 A. 906, 
172 Md. 419. 

Xioclies held not nTfiawn 
Ala*—^Planters' Warehouse & Com¬ 
mission Co. V. Barnes, 159 So. 68, 
^229 Ala. 572. 

Iowa.—^Emerson State Bank of Emer¬ 
son V. Cole, 2-80 N.W. 616, 225 Iowa 
281. 

ifo.—^Miller v. Heisler, App., 187 S. 
W.2d 48'6—^Mozingo V. Mozingo, 
App., 149 S.W.2d 897. 

K.C.—^Winbome v. Guy, 22 S.H.2d 
220, 222 N.O. 128. 

Tjl—H ar]>er v. Hairer, 166 S.B. 690, 
• 169 Va. 210. 

41. Action, held not premntnre 
Cal.—Hill V. Fricke, 64 P.2d 460, 6 
6«a.2d <320. 

49. Pla.—^Nassau Realty Co. v. City 
(rf Jacksonville, 198 So. 6l81, 144 
^,764. 

43. Neb.—Bratt v. Wishart, 237 N. 
W. 769, 136 Neb. 899. 


Particular courts 

(1) Foreclosure of liens is within 
Jurisdiction of circuit courts under 
constitution.—^Brlckell v. Palbicke, 
167 So. 44, 123 Fla. 508. 

(2) The district court has original 
jurisdiction of action to declare lien 
on realty.—Bratt v, Wishart, 287 N. 
W. 7'69. 136 Neb. 899. 

(3) Jurisdiction of justice of peace 

to enforce liens see Justices of the 
Peace 5 37. * 

(4) Jurisdiction to enforce liens on 
decedent's estate see Executofs and 
Administrators § 725 c <5). 

44. Tenn.—^Potter y. Foster, 64 S.W. 

2d 520, 16 TennJLpp. 336. 

46. Ga,—Girons v. American ilf^at. 
Bank, 172 S.E. 629, 178 Ga. 160. 

46. Tex,—Indiana Trucks v. Peder¬ 
son, Civ.App., 62 S.W.2d 3'52. 

47. Tex.—^Indiana Trucks v. Peder¬ 
son, supra. 

48. Mo.—Bahl y. Miles, 6 S.W.2d 661, 
222 Ho.App. 984. 

49. Va.—^Monk y. Exposition Deep¬ 
water Pier Corp, 66 S.E: 280, 111 
Va. 121. 

37 C.J. p 345 note 22. 

50. Pa.—Walton y. Abbott, Com.Pl., 
67 Montg.'Co. 1.' 

Tex,—Brooks y. O'Connor, 69 S.W.2d 
14, 120 Tex. 126-^—Cannon v. Mc¬ 
Daniel & Jackson, 46 Tex. 308— 
Ldrenz y. Mingus State Bank, Cly. 
App., 60 S.W,2d 462, error refused. 
37 C.J. p 346 note 23. 

OTC 


Uenholdars named defendants with 
landowners in action to enforce liens, 
becoming cross petitioners, could car¬ 
ry action to conclusion as if original 
plaintiffs.—^Fitzpatrick y. Costigan, 
19 S.W2d 983, 230 Ky. <366. 

Faiticnlar lienholders 

(1) Owner of inferior or junior 
lien in right is necessary party in 
suit to foreclose superior lien to af¬ 
fect his rights by such suit, but is 
not such an owner, that, unless xnade 
party, such suit cannot proceed 
against owner of legal title.—City of 
Springfield ex rel. Southern Missouri 
Trust Co. y. Rdnsdell, 264 S.W. 771, 
305 Mo. 43. 

(2) The assignment to a subse¬ 
quent lienor, subsequent to the filing 
of plaintiffs' lien, of the moneys de¬ 
posited by debtor to discharge such 
lien, did not haye the effect of mak¬ 
ing subsequent lienor a necessary 
party to the action which plaihtlff^' 
could be compelled to bring in as a 
defehdant.—Teitelbaum v. Watford 
Estates, 18 N.T.S.2d 348. 

(8) A senior lienholder is hot^ a 
necessary party in an action by a 
junior lienholder to foreclose* 
lien.—^Parker y. Chambers, 

App., 169 SW.2d 945. 

61. Tenn,—^Peoples Bank y. T6wn- 
send, 5 Tenn.App. 999: 

Tex.—^Logan v. iDddhsMk, 

283 S.W. 548. ^ 

37 C.J. p 345 note 24. 
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ar« not necessary parties to a bill to enforce an 
equitable lien.^^ a lien may be enforced against 
a grantee’s estate. ^ 3 

Intervention. It has been held that the dismissal 
of an application by a purchaser of the property to 
intervene in a suit to establish a lien on the prop¬ 
erty was not erroneous.A landowner has no 
duty to make himself a party to a suit to foreclose 
a lien on his land.^5 

e. Process 

The service of process In a proceeding to enforce a 
lien must be in compliance with statutory provisions. 

The service of process in a proceeding to enforce 


53 C.J.S. 

a lien must be in compliance with statutory pro- 
visions.56 Where service by publication is permis¬ 
sible, there must be a strict compliance with stat¬ 
utory requirements.^^ 

f. Pleading 

The declaration, complaint, or petition In an action 
to enforce a lien should set forth fully all facts relied on 
as showing the existence of the lien and the relief sought. 

The declaration, complaint, or petition in an ac¬ 
tion to enforce a lien should set forth fully all facts 
relied on as showing the existence of the lien 58 
and the relief sought,53 and should allege a lien 
for some definite amount.^O jf the complaint al- 


nrature of Interest 

In bill by creditors to collect debt 
by enforcing lien on land securing 
purchase price, it is not necessary 
that all parties have interest in all 
matters in controversy, but sufficient 
that each defendant have interest in 
some of them and that he is duly 
connected with others.—Planters’ 
Wai'chouse & Commission Co. v. 
Barnes, 1'59 So. 63, 229 Ala. 572. 
Particular xiersons 

(1) A mortgagee could be brought 
into a suit to enforce an equitable 
lien on mortgaged premises on 
ground that mortgagor used funds 
on which complainant had a lien for 
payment on mortgage, where com^- 
plainant offered to redeem from 
mortgagee.—^Hall v. Hall, 2 So.2d 908, 
241 Ala. 397. 

(2) Where certain holders of deeds 
of trust were not made parties to a 
bill to establish and enforce a lien, 
it has been held that the lien could 
not be established and enforced as 
against them.—Peoples Bank v. 
Townsend, S Tenn.App. 338. 

(3) Bailee of property has been 
held to have such interest therein 
as to make him proper defendant in 
suit to foreclose lien thereon.—Logan 
v. Ludwick, Tex.Civ.App., 283 S.W. 
548. 

(4) Other persons see '37 C.J. p 
34-5 note 24 [a], [c]. 

52. Ky.—Poston v. Eubank, 3 J.J. 
Marsh. 42, 

53. N-Y.—Kennilwood Owners’ Ass'n 

V. Wall, 264 N.Y.B. 135, 148 Misc. 
67. 

54. Ga.—^Loftis v. Alexander, 72 S. 
E. 479, 137 Ga. >65. 

55. Tex.—^Bank of Washington v. 
Moore, Com.App., 296 S.W. 868. 

56. Minn.—^Wlik v. Russell, 218 N. 

W. 110, 173 Minn. 580. 

57. D.C.—Jones v. Rutherford, 26 
App.D.C. 114, 119. 

Minn,—Wjik v. Russell, 218 N.W. 110, 
1^8 Minn. 580. * 


Affidavit for publication 

(1) Affidavit for publication of 
summons, in action to enforce lien on 
land, must state that copy of sum¬ 
mons has been mailed to defendant 
at residence or that affiant does not 
know residence, and the affidavit 
must also state or contain descrip¬ 
tion showing that land is within the 
state.—Wlik v. Russell, supra. 

<2) It has been held that a refer¬ 
ence to complaint by affidavit is not 
sufficient to show that land is in the 
state.—^Wiik v. Russell, supra. 

58. Oal.— Corpus Juziil cited in 

White V. White, 54 P.2d -482, 484, 11 
Cal.App.2d '570, hearing denied, 
Sup., *56 P.2d 202, 11 Cal.App.2d 
S'70. 

Neb.—Boring v. Dodd, 217 N.W. 680, 
116 Neb. 366. 

Tex.— Corpus Juris cited in Miller v. 
Dunagan, Civ.App., 99 S.W.2d 434, 
436—Austin v. Fields, Civ.App., 300 
S.W. 247. 

37 C.J. p 345 note 27. 

Demurrer 

(1) A demurrer to a complaint on 
ground that it fails to state a cause 
of action can be sustained only when 
it appears that, after admitting all 
the facts alleged or that can be, by 
reasonable and fair intendment, im¬ 
plied therefrom, the complaint fails 
to state a cause of action.—Ahrens v. 
Jones, 62 N.E. 666, 169 N.Y. 669. 

(2) Where bill alleged complain¬ 
ant's conveyance to defendant of his 
interest in property held in common 
with defendant in consideration of 
defendant's promise to house and 
support complainant and that defend¬ 
ant breached agreement, hill wfiLs in-! 
sufficient to authorize an equitable 
lien for cost of complainant's shelter, 
board, and maintenance, but bill stat¬ 
ed a cause of action for damages for 
breach of contract for which a recov¬ 
ery could be had under prayer for 
general relief and was good against 
general demurrer.—^He-ll v. Scott, 
Miss., 29 So.2d 640. 

Good faith 

One asking priority for junior lien 
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because it was obtained in Ignorance 
of elder latent equity must allege 
and prove absolute good faith.— 
Deseret Sav. Bank v. Walker, 2 P.2d 
609, 78 Utah 241. 

Validity of Uen 

Complaint to enforce lien must af¬ 
firmatively allege facts on which va¬ 
lidity of lien depends.—Carlson-Lusk 
Hardware Co. v. Kammann, 229 P. 
85, 89 Idaho 654. 

Oomplaiut or potitlou held sufficient 

(1) Generally. 

Ala.—Planters' Warehouse & Com¬ 
mission 'Co. V. Barnes, 159 'So. 63, 
229 Ala. 672. 

N.Y.—Gurland v. Gurland, 9 N.Y.S. 

2d 62'5, 2'5'6 App.Div. 924. 

8'7 C.J. p 346 note 2? [b]. 

(2) To show right to equitable lien. 
Cal.—Long v. Thompson, 113 P.2d 

698, 4'5 Cal.App.2d 161. 

Mo.—Central Fibre Products Co. v. 
Bacher, 112 S.W.2d 372, 2'32 Mo. 
App. 8'54, followed in Central Fibre 
Products Co. V. Madison, 112 S.W 
2d' '378 and Central* Fibre Products 
Co. V. Brunswig, 112 S.W.2d 378, 
rehearing denied 'Central Fibre 
Products Co. V. Bacher, 112 S.W.2d 
879, 232 Mo.App. 8-54. 

(3) To show existence of statutory 
lien.—American Welding* & Tank Cq. 
V. De Soto Brewing Co., 175 So. 803. 
129 Fla. 89. 

Complaints or bills held insutl- 
dent to show the existence of a lien 
or cause of action for equitable re¬ 
lief. 

Cal.—Sheppard v. Banner Food Prod¬ 
ucts, App., 178 P.2d 456. 

Md.—Musch V. Underwood, 19 A2^ 

699, 179 Md. 455. 

Miss.—Hall V. Scott, 29 So.2d 640. 
R.I.—Mitchell v. Campbell, ^36 A. 

249, 48 R.I. 120. 

37 C J. p ^5 note 2? UI. 

69. Tex.—^Hardin v. Palm, Civ.Al*S>-» 
263 S.W. 94-8. 

37 'C.J. p 345 notes 27, 28. 

60. Mass.—^Busfield V. Wheelea^ ^Sl^ 
Allen 189. 

37 C.J. p 345 note 29. 
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leges facts showing the existence of the lien, it 
need not allege that the debt is due, in the sense of 
being payable nor need it inform defendant in 
detail what claims are being set up in the proper- 
Under some statutes, the petition should also 
contain a statement of all other liens held against 
the property.^® It has been held that, where a 
claimant seeks to enforce a statutory lien and the 
statute creating the lien limits the time in which 
a suit for enforcement must be brought, the com¬ 
plaint should affirmatively show that the suit was 
begun before the statutory period of limitations ex¬ 
pired.®^ In a suit to enforce a specific lien on real¬ 
ty, it is not necessary to allege or prove that plain- 
tiffis claim had been reduced to judgment and ex¬ 
ecution issued and returned unsatisfied.^^ 

, Description of property. The declaration or pe¬ 
tition should describe the property on which the 
lien is claimed,®® but it need not expressly allege 
ownership of the property by the debtor, where 


f^cts are alleged from which his Status Vo the 
property ca,n be determined.®'^ , 

Notice, In order to^ affect third parties it must 
be averred in the petition to enforce the lien that 
they had actual notice oi the lien at the time they 
acquired their rights.®® 

Issues, proof, and variance. The general rules 
relating to issues, proof, and variance apply.®® A 
judgment or decree foreclosing a lien can be ren¬ 
dered only where that matter is in issue,*7® and 
there is proof that the lien exists.'^i 

g. Evidence 

General rules of evidence are applicable In a-proceed¬ 
ing to enforce a lien. 

The rules of evidence applicable in civil actions 
generally are applicable in a proceeding to enfdlqe 
a lien with respect to presumptions,'^2 burden Gf 
proof,'^3 admissibility,*^4 and the weight and suffi¬ 
ciency*^® of the evidence. 


61. N.T.—New York Nat. Deposit 
Bank v. Rogers, 61 N.Y.S. 155, 44 
APp.Div. 3o7. 

62. Tex.—Penfleld v. Harris, 27 S.W. 
762, 7 Tex.Oiv.App. 6-59, 

63. Ky.—Baird v. Prewitt, 166 S.W. 
771, 158 Ky. 793. 

37 CJT. p 346 note 38. 

64. Pla.—Bowery v. Babbit, 128 So. 
' 891, 99 Pla. 1161. 

€5w Neb.—Miles v. Martin, 171 N.W. 
907, 103 Neb. 261. 

Alaska.—Bowman v. Wheeler, 9 
Alaska 56. 

37 C.J. p 846 note 85.^ 

N.Y.^New York Nat. Deposit 
Bank v. Rogers, 61 N.Y.S. 155, 44 
App.Dlv. 357. 

Wyo.—Ramsey v. Johnson, '58 P. 7-55, 
8 Wyo. 476, 80 Am.S.R, 948. 

Ala.—Patton v. Darden, 148 So. 
227 Ala. 129. 

McClenney v. MoClenney, 3 
192, 49 Am.D. 738. 

3J C.J. p 346 note 37. 

^ Ga.—Wooten v. Ford, 166 S.B. 
,.4*49, 46 GfiuApp. 50. 

^7 C.J. p 346 note 39. . 

70. Jefferson Impr, Co. v. 
Ihipoyster, 66 S.W. 1048, 112 -Ky. 

, 798* 24 Ky.L. 1199, 2 D.R.A.,N.S., 

hs. 

71. Ky.—Murphy v. Nelson, 1 Ky. 

77, 

—;Murray v. Dallas Homestead <& 
Ass'n, CiV.App, 48 S.W. 6^4. 
^ I jf;e3^—^An^lin v. - Cisco Mortg. 
Co., 141 S.W.2d 93-5, 135 Tex. 

I ' 

to enforce , " , 

burden of proof is on^^clajim- 
seeks to enforce a lien to 
his right thereto. 


Idaho.—-Carlson-Lusk Hardware Co. 

V. Kammann, 229 P. 85, 89 Idaho 
654. 

'La,—In re Liauidation of Hibernia 
Bank & Trust Co., 162 So. '644, 182 
La. 856. 

Minn.—Martin v. Tucker, 14 N.W.2d 
105, 217 Minn. 104. 

Miss.—Burton v. Weathers, 199 So, 
79. 

Tenn.—Shipley v. Metropolitan Life 
Ins. -Co.. 158 S.W.Bd 789, 25 Tenn. 
App. -452. 

Waiver 

The burden of showing a waiver of 
a lien is on the person asserting such 
waiver. 

U.S.—Kaye v. Ma,cMlllan, C.C.A.Ky., 
60 P.2d 7—Bank of California, N. 
A„ V. American Fruit Growers, D. 
C.Wash., 41 F.Supp. 967. 
KJ.-^Child V. C. H. Winans Co, 18'3 
A. 300, 119 N.J.Eq. 556. 

Payment 

'I’he burden of showing payment df 
the indebtedness is on defendant.— 
Mozingo V. Mozingo, Mo.App., 149 S. 
W.2d 897. 

74. Ga.—Heaton v. Staples, 2 S.B.2d 
168, 59 Ga.App. 530. 

'Mo,—Miller v. Heisler, App„ 187 S- 

W. 2d 485. 

75. tClear and oonvincing evidence 

<1) Clear and convincing evidence 
is required to establish an equitable 
lien.—-Haraway v. Planters Agr.^ 
Credit Corporation, 173 Bo. 448, 178 
Miss. 489. 

(2) The intent to waive or/abandon' 
a lien must be shown by clear and 
convincing proof .-^Canapb^ll’ 'v. 
Hutchinson Lumber Co., 145 S.H 160,, 
106 W.Va. 142. 


XSvidence held snALoient 

(1) Generally. 

Iowa.—^Koch V, Kiron State Bank of 
Kiron, 297 N.W. 450, 230 loWa 206, 
140 A.L.R. 273. 

Ky.—Gabbard v. Watkins, 138 
2d 54, 280 Ky. 267. 

Mo.—Mozingo V, Mozingo, App., 1-49 
S.W.2d 897. 

(2) To establish an equitable HfP- 
Colo.—^Valley State Rank, v. Dean. 47 

P.2d 924, 97 Colo. 161. 

III.—Simpson v. Wrate, ,169 
337 Ill. 520. 

Neb.—Bratt v. Wishart, 2$7 
769, 136 Neb. 899. 

(3) To sustain Judgment or ror^- 
closura—Assets Corporation v, Per¬ 
rin Properties, 119 P.2d 376, 48 Cal. 
App.2d 220. 

(1) To support Judgment for .de¬ 
fendants.^ Johnson V. j^adsoi^ 2J,4 
-N.W. 477, 171 Minn. 499, 

Bvldence held insufllcieiLt 
Cl) Generally. 

Iowa.—^Warner v. Tullis, 218 N.W. 
575, 206 Iowa 680. 

Miss.—^Haraway v. Planters* Agr. 
Credit Corporation, 173 So. 44€, 
Miss. 489. 

(2) To establish an equitable 
U.S.—Bast Side Packing Co. v. lUSkhy 

Market, C.C.A.N.Y., 24 F.2d‘ 644^ 
D.C.—Preston v. Equity.^ Slav. 

28 F.2d 767, 57 AppJ>.a-336r 
Jll.^Kukuk V. Martin, UZ 
331 Ill. 602. 

Ky.^Stoker v. Love^si 
2d 999, 29^6 » 

Miss.^—'Karaway' 

(Credit (Dorpotation; 

. -Mass, W* 

Tenn.—Shipley rV«. M-etrc^iitih 
App. 454 
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h. Verdict 

General rules relating to verdicts In cMl actions are 
applicable in proceedings to enforce a llen« 

The general rules relating to verdicts in civil 
actions apply in proceedings to enforce a lien, in 
accordance with which the verdict must respond to 
the issue and evidence as to whether or not a lien 
exists.*^® In a suit on a debt and to enforce a lien, 
a finding as to the debt will not support a judg¬ 
ment of foreclosure of the lien,^^ even though the 
lien is orally admitted.^s A judicial lien, however, 
need not be foreclosed by a verdict; a judgment 
foreclosing it may be rendered without a finding of 
j;he jury that a Hen existed.'^^ 

i. Judgment or Decree 

^ The rules relating to Judgments and decrees ordinari¬ 
ly govern the judgment or decree in an action to enforce 
a lien. 


53 C.J. 8. 

The rales relating to judgments and decrees or¬ 
dinarily govern the judgment or decree in an ac¬ 
tion to enforce a lien.*® The court may, on notice 
to the parties in interest, determine the amounts 
and priorities of the liens, where there are a num¬ 
ber of them,*i and the judgment or decree should 
state the amounts and priorities.** A statute au¬ 
thorizing the court to adjust equities of all par¬ 
ties to an action to foreclose a lien has been held 
not to authorize a judgment on legal rJaim.; bg. 
tween the parties.** Where the court loses control 
over the res subject to the lien, during pendency 
of the suit, the court cannot thereafter ttiat-» a 
valid order affecting the res.*^ 

Personal judgment. A suit to foreclose a lien 
may be maintained without seeking a personal judg¬ 
ment for the Hen debt.** Such a judgment may be 


76. Ala.—Goldstein v. Leake, 36 So 
458, 138 Ala. 573. 

37 O.J. p 346 note 43. 

77. Tex,—^Handel v. Elliott, 60 Tex. 
146. 

78. Tex.—^Handel v. Elliott, supra. 

79. Tex.—Slayden v. Palmo, Civ. 
App., 90 S.W. 908. 

80. Oal.—Los Angeles County v. 
Winans, 109 P. 640, 18 Cal.App. 234. 

37 C.J. p 346 note 49. 

ConSrormity to pleading and proof 
(1) Where the prayer of the bill 
is for an equitable lien for a spe- 
svim, the proof showing that the 
* Entire amount is not due, and no at¬ 
tempt is made either in pleading or 
proof to ascer,tain the correct 
amount, no relief can be granted.— 
^i^enberg v. Esibill, 151 A. 110, 106 
Jf.J.Eq. 441. 

(5?) In an action to foreclose a lien 
and have the land sold where the bill 
prayed that the land be sold for cash 
and in bar of the equity of redemp- 
tio:p, and the court ordered the land 
sold on a credit of six months, bar¬ 
ring the equity of redemption, it 
was held that there was not such a 
variance, between the allegations of 
the bill and the prayer of the hill 
and decree as to render the decree 
void.—Wiggs V., Citizens Bank of 
Waverly, 6 Tenn.App. 331. 
ConstmctloiL 

(1) Language in a decree foreclos¬ 
ing one lien ‘"subject to" another 
lien has been held not to import 
that equal dignity should be accorded 
the liens, but was Intended to mean 
that the foreclosed lien was subordi¬ 
nate or inferior to the other lien.— 
Bevers v. Price, 120 S.W.2d 441, 132 
Tex. 18. 

(^) Where issue of priority be¬ 
tween plaintiff's lien and prior tax 


' liens of defendant village was pre¬ 
sented by complaint and demand for 
judgment therein in action to fore¬ 
close plaintiff’s lien, and village de¬ 
faulted, and adjudication in judg¬ 
ment of foreclosure was that plain¬ 
tiff’s lien was superior to all other 
liens becoming liens on premises aft¬ 
er a certain date, and village's liens 
were such before that date, denial 
of plaintiff’s motion to cancel vil¬ 
lage’s liens and vacating original or¬ 
der granting the motioii was proper. 
—Civic Investors Corporation v. Ha¬ 
gen, 38 N.Y.S,2d 618, 263 App.Div. 
997. 

A provision in decree for an nnatu 
thorized forfeiture as a means of en¬ 
forcing an equitable lien would be 
coram non Judice and void.—^Hurt v. 
Edwards, 148 S.W.2d 642, 347 Mo. 
667. 

IrregTaarities or errors 

Where court, in enforcing lien, ad¬ 
judges attorney’s fees pursuant to 
contract, irregularities or errors 
therein do not render decree vofd 
and^ subject to motion to vacate.— 
Malone v. Meres, 109 So. 677, 91 Fla. 
709. 

Jderger of judgments 
In judgments and decrees entered 
in suits foreclosing a preexisting 
lien, establishment of lien is accom¬ 
plished by judgment or decree and 
lien foreclosed is by Judgment 
"merged" into judgment or decree.— 
Nassau Bealty Co. v. City of Jack¬ 
sonville, 198 So. 681, 144 Fla. 764. 

01. Mo.—^Breit v. Bowland, App., 127 
S.W.2d 71. 

Tex.—Brooks v. O’Connor, 39 S.W.2d 
14, h20 Tex. 126. 

37 CJr. p 346 note 60. 

82. Va.—Carnahan v. Ashworth, 31 
S.E. 65. 

37 C.J. p 346 note 61, 
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Decree for enforcement of equita¬ 
ble lien agaixist trust property be¬ 
cause of money borrowed by trus¬ 
tees under void mortgage should pro¬ 
vide that proceeds of sale be paid 
first in liquidation of trustees* in¬ 
debtedness, and next in payment of 
commissions and expenses of admin¬ 
istration, with balance payable to 
beneficiary.—Rushworth v. Powers, 
267 N.T.S. 328, 149 Misc. 401, affirm¬ 
ed In re Whipple's Will, 281 N.Y.S. 
693, 244 App.Div. 884, and Rushworth 
V. Powers, 281 N.Y.S. 693, 244 App. 
Div. 886. 

83. N.Y.—Paris! v. Hubbard, 235 N. 
Y.S. 220, 226 App.Div. 280. 

84. Tenn.—Potter v. Foster, 64 S.W. 

2d 520, 16 Tenn.App. 336. " 

Sale In collateral proceeding 
Where maker of note, which con¬ 
tained provision pledging property as 
collateral secu:^ity, was before coqrt 
in suit for enforcement of lien, but 
lost possession of res when property 
was sold under execution in collater¬ 
al proceeding, purchaser at master’s 
sale acquired no title and decree con^ 
firming sale and transferring title 
was ineffectual.—Potter ,v. Foster, 
supra. I 

85. La.—Rothschild v. Perkins, 8 
La.A., Orleans, 869. 

Okl.—^Hooks V. Berry-Hart Co., 274 P. 
657, 135 Okl. 161. 

A money Judgment for debt is not 
always essential to judgment fore¬ 
closing lien securing it.—^Flatonla 
State Bank v. Southwestern Life Ina 
Co., 127 S.W.2d 188, 133 Tex. 243, Te- 
heard 128 S.W.2d 790, 133 Tex: m , 
A Judgment Is not invalid becau§.e 
it merely enforces the lien, 
any personal' judgment ag^fn^ the 
debtor.—Gray v. Graziani, 178 S.’ff. 
1070, 166 Ky. 771. 



53 C.J.S. LIENS §22 


rendered, however, -vyhere in addition to the en¬ 
forcement of the lien the complaint states a cause 
of action, and prays for a personal judgment,86 
and in some jurisdictions, where it is warranted by 
the pleading and evidence in the case, such a judg¬ 
ment may be rendered against the debtor, even 
though it is not expressly asked for,87 as where 
there is an amount due in excess of the amount cov¬ 
ered by the lien;88 or where a balance remains un¬ 
paid after the application of the proceeds of the 
property subject to the lien;89 or where, after the 
commencement of the action, the property is law¬ 
fully taken from the lienor, by virtue of a prior 
lien;86 or where the lien is not established, but 
other rights involved in the case warrant such a 
judgment.91 It has been held, however, that, where 
rights depend on an equitable lien and none can be 
impressed, the court cannot make a decree in per- 

sonam.^2 

Operation and effect. A creditor, having a lien 
on a specific fund and obtaining a decree against 
such fund, which proves insufficient, does not there¬ 
by acquire any lien more than he had before on 
the general fund. 93 A junior encumbrancer who is 
not made a party to a suit to foreclose a prior lien 
is not affected by the judgment in such suit.94 

j. Sale 

As a general rule, property should not be ordered 
sold to satisfy a Hen thereon withotft first ascertaining 


the amount and dignity of the various Hens with which It 
may be charged. 

As a general rule, property should not be ordered 
sold to satisfy a lien thereon without first ascer¬ 
taining the amount and dignity of the various liens 
with which it may be charged.95 The court should 
order a sale of as much of the property covered as 
will satisfy the lien;®® or if there is more than one 
lien claimed, should order a sale to satisfy all the 
liens established by the evidence.97 It has been 
held that the court may properly direct that lands 
be sold as entireties to satisfy liens where they can¬ 
not be divided without a depreciation in their val¬ 
ue,®® or, if divided, the chances of sale would be 
greatly decreased.®® The value of the property 
need not be ascertained before its sale is ordered.^ 
An ordinary writ of execution to enforce a com¬ 
mon-law judgment is not available as a substitute 
for an order of sale to enforce a decree imposin|f 
a lien, where such decree contains no provision di¬ 
recting a sale of the premises.® 

Notice of sale. A statute providing for public 
natice of the time and place of sale of lands taken 
on execution by the sheriff has been held applic^able 
to a sale on foreclosure of a lien.® It has been held 
that the court is authorized to order the sale of 
personalty, without requiring notice to the parties, 
if necessary to the execution of the final decree.* 

. Confirming or setting aside sale. While a saje 
may be set aside where sufficient grounds are pre- 


06. Ky.—^Fitzpatrick v. Costigan, 13 
S.W^2d 988, 230 Ky. 365. 

37 C-J. p 846 note 67. 

JUnoTULt held proper 
Oolo.—School Dist. No. 8, Clear Creek 
County, V. Central Sav. Bank & 
Trust Co., 169 P.2d 361, 118 Colo, 
4S7. 

07. Ga.—Parish v. Murphy, 51 Ga. 
614. 

KY.—^Byron v. New York, 69 How. 
Pr. 465. 

88. N.Y.—Byron v. New York, supra. 

89. Iowa.—American Trading & 
Storage Co. v. Gottstein, 98 N.W, 
770, 128 Iowa 267, 101 Am.S.R. '319 
—^York v. Boardman, 40 Iowa 67. 

87 C.J. p 346 note 60. 

JXL (Florida 

(1) Since repeal of statute, chan¬ 
cery court has been held without au¬ 
thority to enter deficiency decree in 
suit to foreclose contract statutory 
lien, even though deficiency apparent¬ 
ly mists ’ after foreclosure.—^Wil- 
IMia V. T. R. Sweat & Co., 187 So. 
69€. 103 Fla. 461. 

C2) Prior to repeal of statute it 
he^ld that, where# in court of 
g^eral chancery and common law 


powers, instrument is held to give 
lien, deficiency decree may be inci¬ 
dent to proceeding; and that, even if 
deficiency decree in a suit to enforce 
a lien on personal property is, erron¬ 
eous, it is not void,—^Malohe v. 
Meres, 109 So. 677, 91 Fla. 709. 

90. N.Y.—Gage v. Callanan, 118 N.Y. 
S. 227, 128 App.Div. 752. 

37 C.X p 847 note 61. 

91. Wash.—^Dolan v. Cain, 109 P. 
1009, 69 Wash. 269. 

37 C.J. p 847 note €2, 

92. Mich.—^Johnson v. Bush Lumber 
Co., 241 N.W. 819, 268 Mich. 806. 

Property passing to innocent third 
persons 

Where property on which an equi¬ 
table lien is sought has passed to 
Innocent third persons by unimpeach¬ 
able conveyances of record, the court 
may -not retain jurisdiction and en¬ 
ter a personal decree against the for¬ 
mer owner,—^Johnson v. Bush Lum¬ 
ber Co., supra, 

93. Va.—^Kidwell v. Henderson, 143 
S.B. 336, 160 Va. 829. 

94. Tex.—Winchester v. Boggs, Civ. 
App., 112 S.W.2d 207. 

95. W.Va.—^Logan Planing Mill Co. 

879. 


V. Pope, 27 S.B.2d 852, 126 W.Va# 
321. 

96. Tex.—Helm v. Weaver, 6 S.W. 
420, 69 Tex. 143. 

87 C.J. p 346 note 52. 

97. N.J.—^Educational Studios v. 
Consolidated Film Industries, 164 
A. 24, 112 N.J.Eq. 862. 

37 C.J. p 346 note 63, 

IilexLB aiot due 

It has been held that the court 
could order property sold subject to 
liens of senior lienholders whose 
liens were not due, where that "con¬ 
dition existed.—Fitzpatrick v. Costi¬ 
gan, 19 S.W.2d 988, ,230 Ky; 866, 

98. Ky.—Fitzpatrick v. Costigan, su¬ 
pra. 

99. Ky.—^Fitzpatrick v. Costigan, str^ 

pra. ^ 

1. W.Va.—Grantham v. Lucas, 21 Wl 
Va. 231* 

2. Cal.—Montgomery v. 

' 231 P. 730, 196 Cal. 87.. ^ ,, 

3. Kan.—^John Hahcobk'f 

Ins. Co. V. Heinze, 41 ill 

Kan. 640. ' - 

4. Fl^.—lIcGreg^^r, Wi ^53 

Sb. 880. m ma. 9. 
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sented,® the court *^111 confirm the sale in the ab¬ 
sence of valid grounds for a refusal to confirm.^ 
Proceeds, It has been held that the amount re¬ 
alized from a sale was properly applied first to the 
costs incurred, next to interest due up to the time 
Of the ascertainment of the amount of the defi¬ 
ciency, and the balance to the principal indebted¬ 
ness, in the absence of other directions or agree- 
ihent between the parties.7 

Title and rights acquired. While a title acquired 
through a sale on foreclosure of a lien relates back 
to the date of the lien as against all intervening 
transfers and encumbrances,^ where the holder of 
a prior lien was not made a party to the foreclosure 
suit, the title acquired is subject to such prior lien.^ 
A bona fide purchaser of land at a sale made in 
accordance with the judgment in a suit foreclosing 
a senior lien to which suit everybody interested was 
party takes title, leaving no outstanding equity of 
redemption in a lienholder under. an unrecorded 
transfer.io Where it is not stipulated to the con¬ 
trary, a purchaser under foreclosure of a junior lien 
acquires only the interest of the debtor, and the 
land is charged with primary liability for the pay¬ 
ment of the prior liemi^ 

§ 23. Redemption 

In some Jurisdictions, the right to redeem property 
from a sale under the foreclosure of a lien exists only 
by virtue of contract between the parties or by statute. 


In some jurisdictions, the right to redeem prop¬ 
erty from a sale under the foreclosure of a lien ex¬ 
ists only by virtue of the contract between the par¬ 
ties,or by statute,in which case it can be exer¬ 
cised only in cases coming within the provisions of 
the statute and, where there is no such statute 
or contract, the court cannot decree it.i5 In other 
jurisdictions, however, an owner of land sold to 
satisfy a lien has an absolute right to redeem the 
land,13 or to authorize another to redeem it in his 
name,!*^ regardless of whether or not the redemp¬ 
tion is for his own benefitis 

A junior lienor has a right to redeem from a 
sale under a prior lien, .as an incident to the fore¬ 
closure of his own lien,!® if he is not made a party 
or not served in the senior lienholder’s foreclosure 
suit,®® and if he has a right to foreclose his own 
lien.®i 

Redemption from lien. Under some statutes, the 
owner may redeem the property before it is sold 
to satisfy the lien, by paying the amount due,®® and 
this right passes to one who buys the property 
subject to the lien*®® Under other statutes any per¬ 
son having ian interest in the property has a right 
to redeem it from the lien, at any time after the 
claim is due, and before the right of redemption is 
foreclosed;®^ and all contracts in restraint of such 
right of redemption are void.®3 


5 . * Ky.—Sullivan v. Wright, 265 .S.W. 
848, 201 Ky, 22. 

afftorepreaeiLtatloiLs 

On purchaser’s petition, In lieu 
foreclosure action, to have the sale 
set aside on the ground that he was 
Induced to bid by auctioneer's mis- 
ifeprepeutations that the property be¬ 
ing sold 'v^as ft certain house and lot, 
where, in fact, it was another lot on 
which-there was no house, evidence 
was sufficient to prove such misrep- 
Tpe^nta^ipn.—^Sullivan v. Wright, 
supra. 

Sale as one tract 

Where parties treated land sold 
under lien foreclosures as ohe tract 
in all their dealings, they could not 
complain bece*use sale was made on 
that basis,—Hodges v. Comnntoax- 
wealth Bank lb Trust Co., Tex.Civ. 
App., 44 S.W.2‘d 400. 

Part|.es 

Assignee of Judgment for personal 
recovery and foreclosure of lien has 
been held not necessary party in suit 
to set aside sale thereunder where 
n 0 , effort was made to set the person¬ 
al Judgnjent; aside.—McGlothlin v. 
Scott, Tex.Oiv.App., 6 S.W.2d 129. 

6 . Ky.—^Fitzpatrick v. Costigan, 19 
S.W.2d 983, 230 Ky. 366, 


lienholders as bidders 

It has been held that the fact that 
lienholders constituted almost entire¬ 
ly the bidders at sale of land and, 
made arrangements before sale as to 
bids did not invalidate sale.—Fitz¬ 
patrick V. Costlgan, supra. 

Sale held propesdy confirmed 
Ky.—Fitzpatrick v. Costlgan, supra, 

7. Savage v. Howell, 118 P.3d; 
1113, 45 N.M. 527. 

8 . Ind.—^Watson v. Stroul>l, 46 N.B. 
,2d 204, 220 Ind. 672, 

9. Ind.—^Watson v. Strouhl, supra. 

10. Tex.—^Winchester v. Boggs, Cit. 
App„ 112 S.W.2d 207. 

XI, Iowa.—Weir & Rusatell Lumber 
Co. V. Kempf, 12 867, 234 

Iowa 450. 

12. Wash.—Cannon Hill Oo. v. 
Moore, 170 P. 551, 100 Wash. 247. 

13. Or.’—TJ. S. PiyWood Corp. v. Al¬ 
exander, 176 P.2d 460. 

14. Or.^U. S. Plywood Corp. t. Al¬ 
exander. supra. 

37 C.J. p 847 note 66. . 

Ijlen on egultable estate 

Where plaintiff had nothing more 
than a right to foreclose lien 
against eotultable estate of defend¬ 
ant under a contract for purchase 
of merchantable timber on certain 


tract, statute conferred on defendant 
no right of redemption after sale on 
foreclosure.—U. S. Plywood Corp. v. 
Alexander, supra. 

15. Wash.—Cannon Hill Co. v. 
Moore, 170 P. 661, 100 Wash. 247. 

16. S.L.—Vincent v. Hardm, 161 
W. 613, 38 S.D. 414. 

17. S.D.—^Vincent v. Hardin, supra. 

18. S.D.—^Vincent v. Hardin, supra. 

19. Cal.—Poster v. Warren, 103 P,3d 
691, 39 Cal.App.2d*470. 

Mo.—Drainage Dist. No. 23 of New 
Madrid County v. Hetlage, 102 S. 
W.2d 702, 231 Mo.App. 355. 

Okl.—Marks v. Baum Bldg. Co., 175 
P. 818, 78 Okl. i264. * 

37 C.J. p 847 note 71. 

23. Mo.—^Drainage Dist. No. ^8 * of 
New Madrid County v. Hetlage, 102 
•S.W.2d 702, 231 Mo.App. 356.’ 

21. Tex.—Gordon v. Hanndman, Civ. 

AbP., 234 S.W. 669. ' 

37 aj. p 847 note 72. 

22. N.T.—Tweedie v." Clark. 90'ltX 
S. 866, 114 App.Div. 296, 

23. N.T.—Tweedie v, Clark, I 

24. Cal.-H-Foster v. Warrefi, 103 
691, 39 Cal.App.2d 470. 

3^7 €ia. 1 > 347 note 76- 

25. Maho.^—Soloihsdn M ' 

P. 1020, 7 Idaho 316. - 
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LIEU—LIFE 


C.J.S. 


lieu, a French word meaning place; room.i 
For a discussion of the phrases ^^in lieu of” and "in 
lim *thereof” see 42 C.J.S. p 477 note 2-p 478 note 8. 

Other phrases employing the word are set out in 
the note. 2 

LIEUTEKrAWT. Etymologically, one who holds the 
post or office of another, in the place and stead of 
another. It is defined as meaning a deputy; a sub¬ 
stitute; an officer who takes the place of another; 
one acting by vicarious authority.3 Also a military 
and naval rank. In the army, a lieutenant is a 
commissioned officer, ranking next below a cap¬ 
tain. In the United States navy, he is an officer 
intermediate that of an ensign and that of a lieu¬ 
tenant commander. In the British navy, his rank 
is next below that of a commander.^ The word is 
also used in composition as part of the title of sev¬ 
eral civil and military officers. Set out in the note 
aye some of the titles employing the word.5 

LIFE. That state of animals and plants or of an 
organized being in which its natural functions and 
motions are performed, or in which its organs are 
capable of performing their functions a state in 
which energy of function is ever resisting decay and i 
dissolution ;7 that period between birth and death.8 I 


Although man ordinarily reckons life from the 
time of birth,9 physiology defines "life” as existing 
from the period of conception,^® and for many pur¬ 
poses the law concedes to physiology the fact that 
life commences at conception, en ventre sa ijaere, 
and is life for all beneficial purposes.li For other 
legal purposes, life begins at the period of quick¬ 
ening. 12 

In civil rights life begins with birth,12 and to cre¬ 
ate a civil right status birth must take place,i^ and 
there must be respiration,!® since the term "life'^ 
must be regarded as perfectly synonymous with, 
and meaning, "respiration,” and not to have 
breathed is not to have lived.l® What constitutes, 
being born is discussed in the definition Bom 11 
C.J.S. p 525 notes 93-95. 

Life ceases at death,17 for the termination of life 
is death, as stated in Death § 1. 

The word "life” is used in the federal Constitu¬ 
tion and the various state constitutions, particu¬ 
larly in the phrase "Life, liberty and the pursuit 
of happiness.” For reference to the constitutional 
meaning of the word see the title index to the ti¬ 
tle Constitutional Law. For a discussion of the* 
commencement of life with reference to abortions. 


r. niack L.r^. 

1 Pkxases ^ 

<1^ ‘In lieu of dower" used Inter¬ 
changeably with ‘‘as dower" see 6 C. 
P 785 note 68. 

I (2), ‘‘Lieu bond" see Insurance i 
81 c. 

(3) ‘‘Lieu lands;" with reference 
to land granted for school purposes 
see the C-LS. title Public Lands § 
93, also 5Q C.J. p 967 note 89-p 969 
note 22; and with reference to land 
granted for the use of railroads see 
the O.J.S. title Public Lands S 159, 
also 50 C.J. p 1042 note 89-p 1043 
note 95.' ^ 

;^>'^Lieu tax" see the C.J.S. title 
l^^atioft § 215. also 61 C.J. p 883 

i ' 

'Alack L,D. 

4., Black L.V. 

5. Titles hslng the word '♦Heutea- 

Mi> "Lieutenant colonel;" an ofll- 
iiar of .the krmy whose rank is above 
that of a major and below that of a 
-<f|oneL—Black L,.p. ^ 

I ^^ieutenant commander;" a 
Whaissloned officer of the' United 
navj^. whose rank is above 
lieutenant and below that 
compiander.—Black L.P, 
^Pbs^jy«utenant general;" an offi- 
^ of, the army whose rank is next 

5aCJ.S.-56 


above that of a major general.— 
Black L.D. 

(4) "Lieutenant governor;" as a 
state officer see the C.J.S. title States 
§ 61, also 59 C.J. p 116 notes 43-48. 
In English iW, a deputy-governor, 
acting as the chief civil officer of 
one of the several colonies under a 
governor general.—Black L.P. 

6. Black L.D. 

The gift of Ood 

(1) As stated by Blackstone, ‘‘Life 
is the immediate gift of God; a riffht 
by nature in every individual."—Ev¬ 
ans V. People, 1 Cow.Cr., N.T., 494, 
501. 

(2) Life Is the gift of God, and the 
right to preserve it is the most sa¬ 
cred of the rights of man.—Butchers' 
Benev. Ass’n, v. Crescent City Live- 
Stock Landing & Slaughter-House 
Co., La., 16 Wall. 36, 127, 21 L.Ed. 
394. 

7. U.S.—U. S. V. 24 Live Silver 
Black Foxes, P.C.Wash., 1 F.2d 
933. 

8. English L.D, 

The partition between life and 
death is thin even after birth.—Mag¬ 
nolia Coca Cola Bottling Co. v. Jor¬ 
dan, 78 S.’W.2d 944, 949, 124 Tex. 347. 

9: Tex.—Magnolia Coca Cola Bot¬ 
tling Col V. ilordan, sUpra. 

la U.S.—U, S. v. 24 Uye Silver 


Blaok Poxes, P.C.Wash., 1 P.2d 

933, 934. 

11. U.S.—U. S. V. 24 Live Silver 

Black Poxes, supra. 

N.C.—State v. Porte, 23 S.B. 2 d 842 , 
843, 222 N.C. 537. 

12. U.S.—U. S. V. 24 Live Silver 

Black Poxes, D.C.Wash., i p.2dt 
938, 934. 

AS stated by Blackstone 

Life begins in contemplation of 
law as soon as an infant is able to 
stir in the mother’s womb. 

N.T.—Evans v. People, 1 Cow.Cr. 494,. 
497. 

N.a—State V. Porte, 23 S.E.2d 842„ 
843, 222 N.C. 537. 

13. Tex.— CJorpns Juris quoted in. 
Magnolia Coca Cola Bottling Coj 
v. Jordan, 78 S.W.2d 944, 948, 124 
Tex. 347. 

Id. U.S.—U. S. V. 24 Live Silver 
Black Poxes, D.C.Wash., i p.2d 933, 

934. 

15* Iowa.—State v. Winthrop, 43 ; 

Iowa 619, 622, 22 Am.R. 267. 

'Tex.—Magnolia Coca Cola Bottlinr 
Co. V. Jordan, 78 S.W.2d 944, 949;. 
124 Tex. 347. 

' i 

16 , Iowa,—State v.‘ WiJ^throp; 

Iowa 519, 522, 32 357 . ..j 

Tex.—Magnolia Coca Ola 
Co. V. Jorda4,‘ 78 aW.2d ,9'4^,./94f; 
124 Tex. 347. ^ .> 1 ^. 

17. N.T.—Evans v. .Peoi^"l Ow:? 

. sCr, 494, 497. 
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see Abortions § 6 d and also the title index sub 
verbo Quickening. In the law of inheritance life is 
considered as beginning from the time of concep¬ 
tion, as discussed in the C.J.S. titles Descent and 
Distribution § 29, and Perpetuities § 2, also 48 C.J. 
p 936 note 40, The beginning of life in the law 
of homicide is treated in Homicide § 2 b. The right 
of a child to recover for injuries sustained en ventre 
sa mere is treated in Infants § 104 d. 

Life tables. Statistical tables which exhibit the 
probable proportion of persons who will live to 
reach different ages.^S 

Other phrases employing the word are ^t out 
in the note.l^ For still other phrases as to which 
more recent adjudications have not been found see 
37 C.J. p 347 note 12-p 348 note 47. 

LIFE INSURANCE. Defined see Insurance § 25. 
For other references see title index to title Insur¬ 
ance, 

LIFT. 

As a noun, act of lifting, or raising; that which 
may be lifted at one time as a load; a rise in posi¬ 
tion or condition; lifting power or force; that 
by which something lifts or is lifted.^O 

In a mechanical sense, a 'lift^' is a hoisting ma- 
chine,2l and has been held synonymous with "hoist” 
see 40 C.J.S. p 405 note 28. 
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In the nomenclature of the art of building heels 
the word ^fiift” is applied to one layer of leather 
used in forming a heel, and may consist of a single 
piece or several pieces cut and shaped, laid in the 
same plane, forming the equivalent of a single thick¬ 
ness of leather.22 

As a mining term see the C.J.S. title Mines and 
Minerals § 3, also 37 C.J. p 659 note 3. 

As a verb, to pick up from the ground.^S 

LIG-A. In old European law, a league or confeder- 
ation.24 In Spanish law the word has the same 
meaning.^® 

LIG-AMEN. Literally "A bond or tie.”26 

UG-AMENT. Anything that ties or unites one 
thing or part to another; a bandage; a bond.27 

In anatomy, a tough band of tissue serving to con¬ 
nect the articular extremities of hones or to sup¬ 
port or retain an organ in place.28 In referring to 
the various ligaments the Latin form "ligamentum” 
is sometimes used. The ligaments of the human 
body are many in number and are variously classi¬ 
fied. Those which have received judicial consid¬ 
eration are set out in the note.^s 

LIGAN or LAGAN. From the Latin word ‘Tigo,” 
meaning to bind.^^ The term is appiied to goods 
cast into the sea tied to a buoy so they may be re- 


18- Black L.D. 

Mortality tables see 41 C.J. p 216 

notes 64, 65. 

SlmUarly expressed 

Tables used in ascertaining- the 
probable duration of life.—Galveston, 
H. & S. A. R. Co. V. Johnson, 68 S.W. 
62,2, 624, 24 Tex.Civ.'App. 180. 

19. Phrases 

(1) “Annuities for life" see Annui¬ 
ties § 3 b. 

(2) “Condition in life** and “situa¬ 
tion in life*’ as synonymous see 16 
C.J.S. p •813 note 93. 

(3) “Life estates” see Estates fi§ 
30-67. 

(4) “Life expectancy tables” see 41 
C.J. p 216 notes 64, 66. 

(5) “Life guard” as another name 
for “fender” see 36 C.J.S. p 673 note 
2 . 

(6) “Life membership” in clubs or 
other similar organizations consti¬ 
tutes membership for life, subject to 
earlier termination only by resigna¬ 
tion or dishonorable expulsion, and 
usually entails on initiation fee.— 
Masonic Country Club of Western 
Michigan v. Holden, D.C.Mich., 12 P. 

'■2d 951, 956. 

(7) “Life or limb” within the con¬ 


stitutional provision against twice 
being put in jeopardy see Criminal 
Law § 238. 

(8) “Life or lives in being” within 
the rule against perpetuities see the 
C.J.S. title Perpetuities §§ 4, 46, also 
48 C.J. p 940 note 62-p 942 note 87, 
p 1004 note 79-p 1007 note 40. 

(9) “Life sentence” construed see 
Criminal Law § 1586. 

20. Webster New Int.D. 

21 . Webster New Int.D. 

22. U.S.—Brockton Heel Co. v. In¬ 
ternational Shoe Co., D.C.N.H., 19 
F.2d 145. 

Similarly expressed 

U.S.—^Fetzer & Spies Leather Co. v. 
I. T. S. Rubber Co., C.C.A., 260 F. 
939, 941, 171 C.C.A. 681. 

Phrases 

(1) “Heel lift” see 39 C.J.S. p 880 
note 81. 

(2) “Heel rand lift” see 39 C,J.S. 
p 880 note 81. 

(3) “Rubber heel lift” see 39 C.J. 
S. p 880 note 81. 

23. Webster New Int.D. 

Accidental death or dlsctbility fnom 

strain caused by lifting see Insur¬ 
ance § 779. 


“Lifting bottom” as a mining term 
see the C.J.S, title Mines and Min¬ 
erals § 3. 

24. Black L.D. 

25. Bscriche Diccionario. 

26. Andrews LatLex. 

37 C.J. p 6'69 note 7. 

27. Webster New Int.D. 

28. Webster New Int.D. 

29. Exterior lateral ligament 

A ligament structure which runs 
alongside the knee where the femur 
comes in contact with the fibula, and 
whose function is to hold the knee 
steady and prevent lateral or side- 
wise movement.—^Engelking v. Carl¬ 
son, 8'8 P.2d 696, 696, 13 Cal.2d 216. 
Elgameutmu flavnm 

The ligament between the verte- 
br8e.—^Hansen v. Paxton & Vierling 
Iron Works, 293 N.W. 416,. 417, 138 
Neb. 689. 

PosteHor crucial ligament^ 

A ligament structure which rpns 
from the femur to the tibia and pre¬ 
vents an excess of gliding in the 
knee.—^Bngelking v. Carlson, i88 
696, 696, 13 Cal.2d 216. .j n , 

30. U.S.—^Murphy v. 

Mich., 38 F. 503, 609. ' ■ ’ 
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covered by the owner; usually used to designate 
goods which are cast into the sea because of storm 
or shipwreck.3l For goods to be properly denomi¬ 
nated "ligan,” they must be buoyed,32 and must re¬ 
main in the sea and not come to shore.33 

"Ligan” has been distinguished from "flotsam” 
gee 36 C.J.S. p 103GL note 60, and "wreck” see the 
CJ.S. title Shipping § 258, also 68 C.J. p 682 note 
39-p 683 note 50. 

As subject to admiralty jurisdiction see Admir¬ 
alty § 21; and as subject to salvage see the C.J.S. 
title Salvage §§ 27-29, also 56 C.J. p 26 note 56-p 
28 note 1. 

UdEANOE. The true and faithful obedience of 
a liegeman or subject to his liege lord or sovereign; 
of a citizen to his government. Also, derivatively, 
the territory of a state or sovereignty.34 

LIO^EANTIA. As the first word of maxims as to 
which'there have been no recent applications see 
37 C.J. p 659 notes 11, 12. 

LIGHT. As a noun, the essential condition of vi¬ 
sion; that which furnishes, or ii^ the source of, 
light ;36 a window or opening in the wall for the 
admission of light;36 any effect on the sense of 
^ght.37 The word 'flight” has been used in stat¬ 
utes and ordinances requiring tenement or lodging 
houses to have passageways illuminated, and as so 
employed has been construed, see Landlord and Ten¬ 
ant § 297. Liability of a landlord for injuries re¬ 
sulting from failure to properly light the premises 
see Landlord and Tenant § 417, 

As an adjective, having little, or comparatively 
little, weight; not heavy.38 "Light” as a railroad 


term meaning with no cars attached see the C.J.S. 
title Bailroads § 1. 

Light and air. The right to light and air ac¬ 
quired by grant is discussed in Adjoining Landown¬ 
ers § 47, and acquired by easement is treated in 
Easements § 19. 

Light perception. While the term "light percep¬ 
tion” is not ordinarily used, it is not a technical 
expression, and the meaning of the two words is 
plaiif whether they are used separately or used to¬ 
gether, provided they are divested of all technical 
significance. Thus “light perception” must mean 
the perception of light, and it cannot mean the per¬ 
ception of something else, such as motion or form.32 
"Light perception” has been defined'as ability to 
distinguish light from dark;^o ability to tell day 
from night; ability to distinguish between a dark 
room and a light room; bein^ able to cover the 
eye and uncover it and tell whether it is light or 
dark.4i A person is said to have light perception 
if he can be taken into a room and tell whether 
the light is on or off.^^ Medical authorities aljl 
agree on the minimum of vision required to be de¬ 
nominated "light perception,” but they do not agree 
as to the maximum amount of vision covered by 
that .term. One view is that if a person can per¬ 
ceive an object in front of the eyes, and can tell 
when the object moves, without being able to dis¬ 
cern its form, he has greater vision than "light 
perception.” The other view is that until a per¬ 
son can discern the forjn of an object, he has no 
greater vision than "light perception.”^® 

Lighter material may designate material that is 
lighter in weight,^4 or material that is simply more 

pliable.4B 

Other phrases employing the word are set put in 
the note.46 


il. ^ Black L.D. 

axpressed ^ 

J^- 7 -Lacaze v. Commonwealth, 1 Add. 
. ^4. 

i^^-^onstahle’s Case, 5 Coke 106a, 
i06hi 77 ^leprint 218. 

32;^ U.S.—^Mu#phy v. Dunham, D.C. 
^MielL, 38 F. 603, 509. 
iihaiidoiied carsro without huoys 
' A^ ’shnken cargo, abandoned and 
j^|hoUt buoys is not "llgan."—^Mur- 
licy V.'Dunham, supra. 

Black L.D. 
sl ’Biausk 

^ a^. p 659 note iO. 

^ New Int.D. 

I® Black L.D. 

662 note 1. 

sv; Pa.—Commonwealth v. U. S. 


Blectiic Lighting Co., 7 Pa.Co. 90, 
94. 

38. Webster ITew Int.D. 

39. Mo.—Shelley v. Missouri Com¬ 
mission for the Blind, 274 S.W. 688, 
690, 309 Mo. 612. 

40. Mo.—^Abel V. Missouri Commis¬ 
sion for the Blind, 266 S.W. 762, 
763, 217 Mo.App. 410. 

41. Mo,—Shelley v. Missouri Com¬ 
mission for the Blind, 274 S.W. 688, 
689, 809 Mo. 612. 

42. Mo.—Shelley y. Missouri Com¬ 
mission for the Blind, supra. 

43. Mo.—Abel v. Missouri Commis¬ 
sion for the Blind, 266 ^S.W. 762, 
768, 217 MO.APP. 410., 

44i U.S.--Warren Featherbone Co. v. 
Roberts & Co., C.C.Fa., 128 F. 745, 
746, 747. 


45. U.S.—Warren Featherbone Cp. v. 
Roberts & Co., supra. 

46. Phrases 

(1) “Light barricade” see 9 O.J.s!' 
p 1549 note 21. 

(2) “Light cart” see 13 C.J.S. p 
1766 note 72.1. 

(3) “Light laden” see the CJA 
title Shipping § 32, also 87 C.J. p JSB9 
note 20. 

(4) “Light and power” has bectwoie 
recognized as a generic term^^desorl!)- 
ing companies which furnish el^ 
tricity.—State, on Inf.' Huffmin, 
Sho-Me Pow^ Co-op., 191 S.Wi2!a 9.7:^ 
St77, 354 Mo.’892.' 

(6) “Light repiairs” as'x^ed'ip 
statute providing 

sheds by^oompaaiies^engaged in the 
construction or repair of cars Is dis- 
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LICrHTEE. A vessel used in assisting to load and 
unload other vessels.**7 The term includes boats 
plying for hire and carrying passengers or goods 8 
a craft plying for hire for the carrying of goods.**^ 

“Lighter'^ has been held synonymous with, or 
equivalent to, “barge” see 9 C.J.S. p 1542 note 68, 
and has been distinguished from “wherry.”5 0 

LIG-HTERAG-E. The term has been defined as load¬ 
ing, unloading, or transportation by means of a 
lighterthe loading, unloading, and transfer of 
freight between a railroad car and a ship^s side.52 
“Lighterage” is used to describe all the steps taken 
to deliver freight from a railroad car to a point 
where the ship^s tackle may lift it to the ship.^3 
The word came into use at a time when docking fa¬ 
cilities frequently were insufficient to accommodate 
large ships which therefore stood out in the har¬ 
bor and the merchandise was carried to them by 
smaller vessels or lighters.54 

“Lighterage” also means the price paid for un¬ 
loading ships by lightei's or boats.^^ 

LIGHTERMAN. Any person working or navigat¬ 
ing for hire a lighter, barge, boat, or other like 
craft.56 

LIGHTHOUSE. A structure, usually in the form 
of a tower, containing signal lights for the guidance 
of vessels at night, at dangerous points of a coast, 
shoals, etc. They are usually erected by the gov¬ 


ernment, and arc subject to governmental regula- 
tion.57 The word is also employed to denote vari¬ 
ous institutions throughout the country devoted to 
providing for persons who are blind. ^ 8 

LIGHTING FIXTURES. See Fixtures § 11. 

LIGHTNING. A discharge of atmospheric electric¬ 
ity, accompanied by a vivid flash of light, commonly 
from one cloud to another, sometimes from a cloud 
to the earth ;59 a sudden discharge of electricity 
from a cloud to earth, etc., producing a vivid flash 
of light, etc.;60 a sudden discharge of electricity 
from a cloud to the earth, or from the earth to a 
cloud, or from one cloud to another; that is, from 
a body positively charged to one negatively charged, 
producing a vivid flash of light, and usually a loud 
report called thunder.Oi Lightning has been de¬ 
scribed as a phenomena which is highly complex 
rather than freakish.62 

LIGHTNING INSURANCE. Defined see Insurance 
§ 28. For other referencxis see title Index to title 
Insurance. 

LIGNA ET LAPIDES SUB “ARMORUM” APPEL- 
LATIONE NON OONTINENTUR. See 37 C.J. p 

662 note 2. 

LIKE. A word of common and accepted usage,®^ 
the meaning of which varies with the connection and 
intent with which it is used.®^ It has been judi- 


cussed in the C.J.S. title Master and 
Servant § 24. also 37 C.J. p 659 note 
21 . 

(6) “Red light" as applied to a 
district is another name for '‘re- 
stricted district."—Rgan v. Signal 
Pub. Co.. 74 So. 556, 658. 140 La. 1069. 

47. U.S.—The Mamie. D.C.Mich , 6 P. 
•813, 8,20. 

Phxases 

(1) "Into lighters."—Petersen v. 
Freebody, [1895] 2 Q.B. 394, 297. 

(2) “Lighter, vessel, barge, or oth¬ 
er craft."—Blanford v. Morrison, 15 

Q.B. 724. '731. 69 E3.C L. 723, 117 Re¬ 
print 633. 

48. Eng.—^Reed v. Ingham, 3 B. & B. 
889, 77 E.C.L. 889, 36 EngL. & Eq. 
164, 170, 118 Reprint 1375 

49. Eng—Regina v. Reed, 28 Eng. 
L. & Eq. 133, 136, 136. 

50. Eng.—Regina v. Reed, supra. 

51. XJ.S.—Hoboken Manufacturers' 

R. Co. V. U. S., D.C.N.J., 47 F.Supp. 
779, 782. 

Does not apply to unloading of a 
canal boat at one wharf or pier in¬ 
stead of at another.—^Western 


Transp. Co. v. Hawley, 1 Daly, IST.T., 
327. 832. 

52. U.S.—Hoboken Manufacturers' 

R. Co. V. U, S., D.C.N.J., 47 F.Supp. 
779, 782. 

53. U.S.—Hoboken Manufacturers' 

R. Co. V. U. S., supra. 

54. U.S.—Hoboken Manufacturers' 

R. Co. V. U. S., supra 

55. N.T.—^Western Transp. Co. v. 
Hawley, 1 Daly 327. 332. 

56. Eng.—Kennaird v. Cary, [1898] 

2 Q.B. 678, 584. 

57. Black L.D. 

58. U.S.—^Lighthouse Rug Co. v. 
Federal Trade Commission, C.C.A., 
35 F.2d 163, 166. 

59. Wis.—Spensley v. Lancashire 

Ins. Co., ,22 N.W. 740, 741, 62 Wis. 
443. 

Phrases 

(1) "Lightning arrester" see 6 C.J. 

S. p 713 note 9. 

(2) "Lightning rod," described as 
a metal rod connected with the earth 
or water, as on a house or vessel, to 
protect it from lightning.—^Webster 
New Inl.D. 


60. N.T.—Babcock v. Montgomery 
Mut. Ins. Co., 4 N.T. 326, 336. 

61. Wis.—Spensley v. Lancashire 
Ins. Co., 22 N.W. 740, 741, 6.2 Wis. 
443. 

62. Tex.—^Western Telephone Corpo¬ 
ration of Texas v. McCann, Civ. 
App., 69 S.W.2d 465, 468. 

Further described 

"As a practical matter, the uncer¬ 
tainties inherent In a bolt of light¬ 
ning may not be encompassed in ei¬ 
ther or both of those terms ["com¬ 
plex" or "freakish"] or in any term 
of any known language. It is known, 
6niy, that it is all-powerful, all-em¬ 
bracing, inconsistent, inscrutable, 
searching, terrifying, beautiful, d^- 
ly. It is no respecter of persons, 
places, or occasions."—^Western Tele¬ 
phone Corporation of Texas v. M<^" 
Cann, supra. 

63. Tenn.—Seilaz v. -Seilaz, 148 S.W. 
2d 23, 26, 24 TenmApp. 611. 

64. Ky.—^tna Life Ins. Co. v. Coul¬ 
ter, 74 S.W. 1060, 1052, 115 
T87, 26 Ky.L. 193. 

Mo.—^Wynn v. Wahash R. Co., 86 
W. 562. 664, 111 Mo.App. 642. ^ 
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dally <iefined®5 to mean analogous;®^ equal®7 in 
quantity, quality, or degree ;68 having resem¬ 
blancehaving the same, or nearly the same, ap¬ 
pearance, qualities, or characteristics;'^® resem- 
bling;’^^ same in quantity, amount, or extent 

dmilar'^3 toJ^ 

Although the word ‘'like” has been defined as 
meaning exactly corresponding,75 it does not nec¬ 
essarily mean the same in all parts,76 or identi- 
cal,77 but what it does mean is sameness in all es¬ 
sential parts.78 

“Like” has been held synonymous with ‘‘same”79 
and “similar,”^® and has been held equivalent to 
"identical in kind” see 42 C.J.S. p 374 note 62. 

It has been compared with, and distinguished 
from, “identical” see 42 C.J.S. p 374 note 63. 

Fhrases emplojnng the word are set out in the 


note. 81 Other phrases as to which more recent ad¬ 
judications have not been found see 37 C.J. p 662 
note 16-p 663 note 57. 

LIKELIHOOD. The word has been held to mean 
probability,82 and imports something less than rea¬ 
sonable certainty. 83 It has been distinguished from 
“probability.”84 

LIKELY. As an adjective, of such a nature or so 
circumstanced as to render something probable;85 
probable; 85 reasonably expected ;87 worthy of be¬ 
lief. 8 8 

As an adverb, as may reasonably be supposed;®® 
in all probability;®® probably.®! 

“Likely” has reference to probability and not to 
possibility,®2 and is used in the sense of something 
more than possible and less than probable.®® 


65. N.T.—Haverstraw v. Eckerson, 
108 N.Y.S. 506, 607, 124 App.Div. 
18, 

66. ' U.S.—In re Rugheimer, D.C.S.C., 
36 F. 369, 373. 

*37 C.J. p 662 note 6. 

67. U.S.—Braren v. Horner, Oust. & 
PatApp.. 47’F.2d 858, 365. 

Cal.—Bader v. Coale, 119 P.2d 763, 

765, 48 Cal.App.2d 276. 

37 C.J. p 662 note 7. 

68. U.S.—Braren v. Horner, Cust. & 
PatApp., 47 F.2d 358, 366. 

Cal.—Bader v. Coale, 119 P.2d 763, 

766, 48 Cal.App.2d 276. 

37 C,J. p 662 note 8. 

69. Mo.—Munford v. Keet, 56 S.W. 
27i, 274, 164 Mo. 36. 

N.M.—Bissetti v. Roberts, 183 P. 403, 
404. 25 N.M. 365. 

TSO. U.S.—Japan Iknport Co. v. U. S., 
Cust. & PatApp., 86 P.2d 124, 131— 
American Foundation (Inc.) v. U. 
19 C.C.P.A.,customs, 36, 42. 
#iL"-Clarke v, Johnson, 33 S.E.2d 
-425, 427, 199 Ga. 163—State Reve¬ 
nue Commission v. National Bis¬ 
cuit; Co., 175 S.E. 368, 376, 179 Ga. 

m 

CtJ. p 662 note 11. 

^ ' 

ft Ga.—Clarke v. Johnson, 38 S.E. 
J^ 426, 42*7, 199 Ga. 163—State Rev- 
"enue Commission v. National Bis¬ 
cuit Co., 175 S.E. 368, 376, 179 Ga. 

3'^C.J. p 662 note 12. 

Munford v. Keet, 56 S.W. 
m, 274, 164 Mo. 36. 

JtfM.-^iSsetti V. Roberts, 183 P. 408, 
26 N.M. 365. 

^ ^ U.B;—Japan Import Co. v. U. S., 

I & PatApp., 86 F.2d 124, 131 
i^^Jnerican Foundation (Iho.) v. 

19 C.C.P.A.,Customs, 36, 42. 
ftel^l^rke V. Johnson, 33 S.E.2d 425, 
427. 199 Ga. 163—State Revenue 


Commission v. National Biscuit 
Co., 176 S.E. 368, 376, 179 Ga. 90. 
37 C.J. p 662 note 14. 

74. Ga.—Clarke v. Johnson, 33 S.E 
2d 426, 427, 199 Ga. 163—State Rev¬ 
enue Commission v. National Bis¬ 
cuit Co., 176 S.E. 368, 376, 179 Ga. 
90. 

37 C.J. p 662 note 15. 

75. U.S,—Braren v. Horner, Cust. & 
PatApp., 47 P.2d 358, 365. 

Cal.—Bader v. Coale, 119 P.2d 763, 
766, 48 Cal.App.2d 276. 

N.O.—Badger v. Daniel, 79 N.C. 372, 
387. 

76. U.S.—Braren v. Horner, Cust & 
PatApp., 47 F.2d 358, 366. 

37 C.J. p 662 note 11 Ca]. 

77. Tenn.—Davis V. Mitchell, 178 S. 
W.2d 889, 904, 27 Tenn.App. 182. 

78. U.S.—Braren v. Horner, Cust, & 
PatApp., 47 F.2d 368, 366. 

37 C.J. p 662 note 11 [a]. 

79. Eng.'—Great Western R. Co. v. 
Sutton, D.R. 4 H.L, 226, 260. 

80. U.S.—Castell v. U. S., D.C.N.Y., 
20 F.Supp. 175, 179. 

Slmllaxly eacpressed 

The two words, *Tike” and “simi¬ 
lar,” mean practically the same, so 
that in discussing the two words 
they may be referred to as substan¬ 
tially one word.—State Revenue Com¬ 
mission V. National Biscuit Co., 175 
S.E. 368, 376, 179 Ga. $0. 

81. Phrases 

(1) “Like character” see 14 C.J.S. 
p 401 note 87.1. 

(2) “Like a shot;” a colloquial ex¬ 
pression, signifying quiokly, instan¬ 
taneously.—MoNulty V. Jpseph Horne 
Co., 148 A. 105, 10.6, 298 Pa. 244. 

(3) “With like effect^ see 28 C. 
J.S. p 836 note 36. 
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82. U.S.—<31ark v. Welch, C.C.A* 
Mass., 140 P.2d 271, 273. 

83. Ohio.—Ottgen v. Garey, 181 N.B. 
485, 487, 41 Ohio App. 499. 

84. Ala.—Howard v. State, 18 So. 
813, 816, 108 Ala. 671. 

85. Mo.—Brown v. Forrester & Nace 
Box Co., 243 S.W. 330, 332. 

86. Or.—Barron V. Duke, 250 P. 628, 
632, 120 Or. 181. 

37 C.J. p 653 note 62. 

87. Mo.—Garard v. Manufacturers' 
Coal & Coke Co., 106 S.W. 767, 771, 
207 Mo. 242—Holden v. MlssouH R. 
Co., 84 S.W. 133, 136, 108 Mo.App. 
666 . 

88. Mo.—Garard v. Manufacturers' 
Coal & Coke Co., 105 S.W. 767, 771, 
207 Mo. 242—Holden v. Missburi R. 
Co., 83 S.W. 183, 136, 108 Mo.App. 
665. 

89. Mo.—Garard v. Manufacturers' 
Coal & Coke Co„ 106 S.W. 757, 771,- 
207 Mo. 242—Holden v. MisSduri 
R. Co, 84 S.W. 133, 136, 108 Mo. 
App. 666. 

90. Or.—Barron v. Duke, 250 P. 628, 
632, 120 Or. 181. 

37 C.J. p 663 note 66. 

91. Mo.—Brown v. Forrester & JST&ce 
Box Co., 243 S.W. 830, 832. 

92. Wis.—^Hallum v. Oraro, 99 N.W. 
1061, 1054, 122 Wis. 337. 

93. Ariz—Conchin v. El Paso, etpl* 
R Co., 108 P. 250, 962. 13'Afiz^ 959. 
28 L.RA.,N.S., 88. 

37 C.J. p 563 note '52 fa]; 

Si mil arly ^ 

The word '“likely”' borrows* nibahlihg' 
from both possibility and 
and stands 

respective^ ea!4h'e^a*^ns.''^Blaliie ' V. 
State, Mte. 17 SO;2d 549, 660. 
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^^Likely” has been held synonymons with ^^liable^’ 
see 53 C.J.S, p 22 note 40, and "probable/^94 and 
has-been held equivalent to the phrase ^^in all prob¬ 
ability'^ see 42 C.J.S. p 476 note 73.1. 

It is not the equivalent of ^'reasonably certain" 
see 14 C.J.S. p 109 note 10, and has been distin¬ 
guished from "probable."^^ 

Phrases employing the word are set out in the 
note,9 6 and for other phrases as to which more re¬ 
cent adjudications have not been found see 37 C.J. 
p 663 notes 68-72. 

LIKEWISE. Also;9in like manner more¬ 
over too.i 

"Likewise" has been held to be equivalent to or 
S37nonymous with "in addition to" see 1 C.J.S. p 
1454 note 69, and "in addition thereto" see 1 C.J.S. 
p 1455 note 85. 

LILTiTPXTTIAN. Although of purely fanciful ori¬ 
gin,^ a word which has become a part of the Eng¬ 
lish language, 3 and is used to denote persons, and 
possibly things, of diminutive or minute size.^ 

LILY OF TE!E VALLEY. A low perennial herb, 
having usually two large oblong-lanceolate leaves 
and a raceme of very fragrant nodding bell-shaped 
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white flowers.5 While lily of the valley roots are 
not botanically and technically plants, they alre 
plants in the broadest sense.® 

LIMB. A leg or arm of a human being;* a leg 
arm, or wing of an animal; sometimes, in affected 
or prudish use, specifically the leg of a person.7 

LIME. A caustic, highly infusible substance, white 
when pure, obtained by calcining limestone, shells 
or other forms of calcium carbonate.® Also, a 
small globose, gi*eenish yellow fruit, closely related 
to the lemon.9 

LIMESTONE. A rock, more or less crystalline or 
crystalline granular in condition,lO and consisting 
chiefly of calcium carbonate and yielding lime when 
burned.li The more crystalline limestones, and es¬ 
pecially such as are solid and handsome enough to 
be used for ornamental purposes or in costly build¬ 
ings, are commonly referred to as marble.l2 Thus 
any limestone which is susceptible of a high polish 
is sometimes broadly referred to as marble,^® and 
"marble" is defined in terms of limestone as a lime¬ 
stone or carbonate of lime having a granular and 
crystalline texture, and capable of a high polish 
any limestone which is obtainable in large sound 
blocks and is susceptible of a good polish;!® a 


94. -Cal.—^Hoy v. Tornich, 250 P. 565, 
568, 199 Cal, 645—Horning v. Ger- 
lach, 34 P.2d 604, 605, 139 Cal.App. 
4-70. 

Or*—Barron. V. Duke, 250 P. 628, 632, 
120 Or. 181. 

Wls.—^Hallum v. Omro, 99 H.W. 1051, 
1054, 122 Wis. 337. 

37 C.J.,p 663 note 62 [b]—60 C.J. p 
419 note 69. 

96. Ala.—^Howard v. State, 18 So. 
813, «16, 108 Ala. 671. 

9G» IFIhrases 

(1) ^‘Likely to become a public 
charge’* within the meaning of immi¬ 
gration acts see Aliens § 9,2. 

(2) “Likely to produce death” as 
descriptive of weapons employed in 
assaults see Assault and Battery § 
77; and in assaults with intent to 
murder or kill see Homicide 5 79 b 
( 2 ). 

(3) “Likely to waste.”—Millard v. 
Hall, 24 Ala. 209, 230. 

97. Ga.—Reece v. McCrary, 181 S. 
E. 697, 699, 61 Ga.App. 746. 

37 C.J. P 664 note 74. 
trsed as a conjanction 
Ky.—^Doyle v. Maryland Casualty Co., 
182 e.W. 946, 947, 168 Ky. 795. 
Phrases 

(1) “Likewise my house.”—Par¬ 
rish y.‘ Cook, 6 Mo.App. 328, 332. 

(2) “Likewise Sam, Nan, ahd 


Cutf.”—^Klng V. Sharp, 6 Humphr., 
Tenn., 65, 66. 

98. Mo.—^Ex parte JofCee, 46 Mo.App. 
360, 368. 

Primary meaning 

Ga.—Reece v. McCrary, 181 S.B. 697, 
699, 61 Ga.App. 746. 

99. , Mo.—^Bx parte JofCee, 46 Mo.App. 
360, 368. 

1. Mo.—^Ex parte JofCee, supra. 

2. N.Y. — Ball V. Broadway Bazaar, 
87 N.B. 674, 676, 194 N.T. 429. 

Origin of word 

The word is derived from Swift's 
Travels of Lemuel Gulliver to the 
Imaginary Kingdom of Lilliput, the 
Inhabitants of which were described 
as pygmies about six inches in 
height.—^Ball v. Broadway Bazaar, 
supra. 

3. N.T. — Ball V. Broadway Bazaar, 
supra. 

4. N.T.—^Ball y. Broadway Bazaar, 
supra. 

5. Webster New Int.D. 

6 . U.S.—McAllister v. U. S., C-CN. 
T., 147 P. 773. 

7. Webster New Int,D. 

“The word Oimh’ Includes from the 
hip to the sole of the foot”—Lorts & 
Prey Planing Mill Co. v. Weil, Ky., 
113 S.W. 474, 476. 
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Phrase 

“Losing a limb,” “when we speak 
of a person losing a limb we mean 
that it is gone and not that It is in¬ 
jured or mutilated. A man may lose 
the use of a limb and not lose tM 
limb.”—Bigham v. Clubb, 95 S.w". 
676, 677, 42 Tex.Civ.App. 312. 

8. Webster New IntD. 

“Limekiln” see 51 C.J.S. p 461 note 

16. 

9. Webster New IntD. 

10. U.S.—Bockmann v. U. S., C.CJL 
N.T., 164 P. 1000, 1001. 

11. Webster New IntD. 

Phrases 

(1) “Beds of sandstone or lime¬ 

stone” compared with, or distin¬ 
guished from, “gravel” see 38 C.J.S. 
p 1074 note 17. ^ 

(2) “Limestone rock;” a term 
used synonymously with “solid rock” 
or “bed rock.”—Sullivan County v. 
Ruth, 69 S.W. 138, 140, 106 Tenn. 85 

12. U.S.—Bockmann v. U. S., CCA 
N.T., 164 P. 1000, 1001. 

13. U.S.-^U. S. V. C. D. Jac^on Sl 

Co., C.C.N.T., 175 P. 884/ 
Bockmann v. U. S., N.T., 158 80| 

808. 86 C.C.A. 67. 

14. U.S.—^Bockmann v. U. 

N.T., 164 P. 1000, 1001. 

15. U.S.—Bockmann v. U. S.^^€b€5.A 
N.T., 164 P. 1000, lOOL 
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crystalline limestone having a granular stmetnre.is 
However, no sharp line can be drawn between what 
is popularly known as marble and the common lime¬ 
stones, as what is or is not suitable for decoration 
must depend largely on the taste of the individnal.i^ 

LIMIT. 

—As a Noun. The word ^Qimit,” in its very in¬ 
ception, carried the idea of ^'extreme boundary^^ 
that it carries now. As the ancient “cowpath^^ of 
the Latins, it signifies a res “quam ultra, non,'^ ^^be- 
yond which, not,^^ a definition not yet improved 
on.i^ The word has been defined to mean bound¬ 
ary, border, the outer line of a thing a bounda¬ 
ry line; 20 and it is said that it means nothing else, 
exc^t when used to convey the idea of restraint .21 
The term is also defined as meaning a restriction ;22 
ihat which circumscribes or oonfines .22 

^- ^As a Verb. To apply a limit to;24 to fiLx a 

point or boundary beyond which the subject cannot 
pass or extend ;25 to restrict;26 to abridge ;27 to 
hound;28 to circumscribe ;20 to confine ;30 to confine 
within limits to set a limit for;32 to terminate.23 
The term implies a restriction as to amount or a 
restriction within certain bounds,34 and ordinarily 


it means to flbc the extent of the subject to which 
it is applied, rather than to fix the duration of 
time within which a right, growing out of the sub¬ 
ject, may be enforced.35 

^^Limit” has been held synonymous with ''fix" 
see 36 C.J.S. p 885 note 66. It .has also been held 
synonymous with, and distinguished from, "exempt" 
see 34 C.J.S. p 1378 notes 25, 27. 

Limited. Bounded; confined within positive 

bounds;36 narrow;37 restricted.38 

"Limited" has been compared with, or distin¬ 
guished from, and used as opposed to, "general" see 
38 C.J.S. p 763 note 7. 

-^Phrases. 

Limited predestination. A term which means 
that God predestinated all things whatsoever which 
come to pass with reference to the salvation of souls 
only, and it repudiates the idea that God predes¬ 
tinated the happening of things in this material 
world.39 

Other phrases employing the word in its several 
forms are set out in the note.^<^ Tor other phrases 


10 , XJ.S.—^Bockmann v. U. S., C.O.A. 

N.Y., 164 F. 1000, 1001. 

17. XJ.S.—Bockmann v. U. S., C.C.A. 

K.Y., 164 F. 1000, 1001. 

18# Idaho.—^Lane v. Lukens, 283 P. 

632, 633, 48 Idaho-617. 

19. Me.—State v. Jones, 178 A. 719, 
720, 133 Me. 387. 

87 C.J. p 664 note 88, 

Phrases as to which more recent 
adjudications have not been found 
see 37 C.J. p 664 notes 92, 93, 96. 
ap. Me.—State v. Jones, supra. 

21. Me.—State v. Jones, supra. 

37 C.J. p 664 jjote 89. 
as. K Y.—Baum v. Long Island R. 
Co., 108 N.Y.S. 1113, 11-20, 68 Misc. 
34. 

as. ifT.Y.—^Baum v. Long .Island R. 
Co., supra. 

KY.—Baum v. Long Island R. 
Co., supra. 

KY.—Jones v. Wells, 145 N.Y.S. 

, 801, 603, 83 Misc. 608. 

26. Ill.—Brown v. Board of Appeals 
, of City of Springfield, 169 N.F. 225, 
226, 227 Ill. 644, 66 A.L.R. 242. 

Ky.—Corpus juris cited in Mid-Con¬ 
tinent Petroleum Corp. v. Barrett, 
*181 S.W.2d 60, 63, 297 Ky. 709. 
Minn.—Corpus JUris cited in Orme v. 
' Atlas Gas & Oil Co., 13 KW.2d 
767, 761, 21-7 Minn. 27. 

J^.Y.—^Baum v. Long Island R. Co., 
./i08 KY.S. 1113, 1120, 68 Misc. 3*4. 
Jtt* Ill.—^Brown v. Board of Appeals 


of City of Springfield, 159 KB. 226, 
226, 227 Ill. 644, 56 A.L.R. 242. 

28. Ky.— Corpus Juris cited in Mid- 
Continent Petroleum Corp. v. Bar¬ 
rett, 181 S.W.2d 60, 63, 297 Ky. 709. 

Minn.— Corpus Jucis cited in Orme v. 
Atlas Gas & Oil Co., 13 KW.2d 767, 
761, 217 Minn. 27. 

29. Ky.— Corpus Juris cited in Mid- 
Continent Petroleum Corp. v. Bar¬ 
rett, 181 S.W.2d 60, 63. 297 Ky. 
709. 

Minn.— Corpus Juris cited in Orme v. 
Atlas Gas & Oil Co., 13 N.W.2d 
767, 761, 217 Minn. 27. 

KY.—^Baum v. Long Island R. Co., 
108 N.Y.S. 1113, 1120. 68 Misc. 34. 

30 . Ill.—^Brown v. Board of Appeals 
of City of Springfield, 169 KB. 225, 
226, 227 Ill. 644, 66 A.L.R. 242. 

31. Ky.— Corpus Juris cited in Mid- 
Continent Petroleum Corp. v. Bar¬ 
rett, 181 S.W.2d 60, 63, 297 Ky. 
709. 

3VIinn.— Corpus Juris cited in Ofme v. 
Atlas Gas & Oil Co., 13 KW.2d 757, 
761, 217 Minn. 27. 

sa. KY.-—^Baum v. Long Island R. 
Co., 108 KY.S. 1108, 1120, 68 Misc. 
34. 

33. KY.—Baum v. Long Island R. 

Co., supra. , 

34. N.Y.—Baum v. Long Island R. 
Co., supra. 

36. Tex.—Gulf, C. & S^ F. Ry. Co. v. 
Trawick, 4 S.W. 567, 670, 68 Tex. 
314, 2 Am.S.R. 494. 
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36. Black L.D. 

37. Ariz.—Cheyney v. Smith, 28 P. 
680, 685, 3 Ariz. 143. 

38. Ariz.—Cheyney v. Smith, supra. 

39. Ky.—Bennett v. Morgan, 66 S.W. 
287, 289, 112 Ky. 512, 23 Ky.L, 1824. 

“Absolute predestination” see 1 C.J. 

S. p 375 note 88. 

4a “Lixult or tend to limit” 

Ma—Cobble v. Royal Neighbors of 
America, 236 S.W. 306, 309, 291 Mo. 
125, 21 A.L.R. 1346. 

Phrases employing the word **limlt. 
ed” 

(1) “Limited divorce” see Divorce 

§ 1 . 

(2) “Limited fee” as an estate see 
Bstates § 8. 

(3) “Limited guaranty” see Guar¬ 
anty § 7. 

(4) ‘limited health policy” see In¬ 
surance § 893. 

C5) “Limited Jurisdiction” see 

Courts § 16. 

(6*) “Limited partnership” general-^ 
ly see the C.J.S. title Partnership $§ 
449-489, also 47 C.J, p 1273 nota^SG- 
p 1319 note 20; as a joint adventure 
see Joint Adventures § 1. 

(7) “Limited payment lnsuran<^e”' 
see Insurance § |27. 

(8) - “Limited publication” seC 
Copyright and Literary Property f 
13 a (2). 

(9) “Limited ticket” see Carriers } 

ais Sa, ‘ 
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as to which more recent adjudications have not been 
found see 37 C.J. p 664 notes 11--19. 

LIMITATION. The word ^^limitation/^ in its ordi¬ 
nary and usual sense, is defined as an act of Um- 
iting;4i a restriction;^2 ^ restriction of power 
a qualification.'*^ In its ordinary legal and popular 
sense, the word refers to the time within which an 
action may be brought, or some act done, to pre¬ 
serve a right.'* 5 

As applied to estates, the word ^fiimitation’^ de¬ 
fines the extent or quality ^of an estate conveyed or 
devised the utmost time of continuance.'*'^ So 
applied the word has two well known and distinct 
meanings.48 In the one, its primary sense, it signi¬ 
fies the marking out of the bounds or limits of the 
estate in the other it signifies simply the cre¬ 
ating of an estate. 5 

“Limitation” has been held synonymous with 
“qualifieation,”^! and is used interchangeably with 

“restriction.”52 

It has been distinguished from “foifeiture” see 37 

(10) ^‘Limited war” see the C.J.S. 
title War § 1, also 67 C.J. p 337 note 
20 . 

41. Nev.—Porter v. Tempa Mm. & 

Mill. Co., 93 P.2d 741, 743, 69 Nev. 

382. 

42. N.T.—Schwoerer v. Connolly, 88 
N.T.S. 818, 819, 820, 44 Misc. 222. 

37 C.J. p 664 note 20. 

43. Nev.—Porter v. Tempa Min. & 

Min. Co., 93 P.2d 741, 743, 69 Nev. 

332. 

44. Nev.—^j^orter v. Tempa Min. & 

Mill. Co., supra. 

45. Mont.—Pinlen v. Heinze, 69 P. 

*829, 832, 27 Mont. 107, 115. 

37 C.J. p 666 note 22. 

46. Ill.—Richardson v, Roney, 47 N. 

K.2d 714, 717, 382 Ill. 628—Cook v. 

Sober, 136 N.B. 60, 61, 302 Ill. 

498. 

As used IsL SheUey’s Case 

(1) In stating- the rule of Shelley’s 
Case, the word “limitation” is equiva¬ 
lent to a definition or description of 
the estate granted.—Rhodes v. Brins- 
fleld, 135 A. 245, 246, 151 Md. 477. 

(2) The word “limitation” must be 
understood not in the sense of fe- 


C.J.S. p 3, and “exemption” see 35 C.J.S. p 1 note 
41. 

“Limitations” is not synonymous with ^liabilities” 
see 53 C.J.S. p 20 note 13. 

With reference to the time in which an action 
may be brought, the word “limitation” is defined in 
Limitations of Actions § 1 post. For references to 
the limitation of criminal prosecutions see Criminal 
Law §§ 223-237. See also in these connections the 
Descriptive-Word Index sub verbo “Limitations of 
Actions;” “Limitations of Criminal Prosecutions.” 
As employed in connection with the transferring 
of an interest in property, ^limitations” are consid¬ 
ered in the titles Deeds, Estates, and Wills. For 
reference to the use 6f the term in deeds and in the 
creation or disposition of estates see the title ii- 
dexes to Deeds and Estates. As applied to estate 
created or transferred by will see the C.J.S. title 
Wills § 802 et seq, also 69 C.J. p 429 note 38 et 
seq. 

Phrases employing the word are set out in the 

note.^3 

(3) “Limitation of a remainder” 
has been defined as a clause creating 
or transferring an estate ‘or interest 
in lands or tenements which is lim¬ 
ited, either directly or indirectly, to 
take effect in possession or in e:^py- 
ment, or in both, subject only to any 
term of years or contingent interest 
that may intervene iriimediately aMr 
the regular expfratlon of a particu¬ 
lar estate or freehold previously cre¬ 
ated together with it by the same in¬ 
strument out of the same subject of 
property*—Blggerstaif v. Van Pelt, 
69 N.B. 804, 806, 807, 207 Ill. 611.^ 

(4) “Limitation over."—Rdgers y. 

Smith, -88 S.B. 963, 964, 145 0a. m 
— ^Bwing V. Shropshire, 7 S.B. 8^4, 
666, 80 Ga. 374. ' 

(6) “Special limitation” s^e Ins¬ 
tates 5 20 d. * 

(6) “Statutory limitation of ship¬ 
owner's liability” see the C.J.S, title 
Shipping §4 239-267, al^o 68 C.J. > 
633 note 94-p 682 note 37. 

(7) "Words of Umltatloon" lii 
see Deeds § 123; with reference to 
estates see Bstat^s $ 4; and in 
see the C.J.S. title Wills 9 870; Also 
69 C.J. p 505 notes 89^92. 


’ striction, but as a word describing 
the extent or quality of the estate 
conveyed.—Peacock v. McCluskey, 
129 N.B. 661, 662, 296 111. 87. 

47. Ill.—Storke v. Penn Mut. Life 
Ins. Co., 61 N.B.2d 562, 656, 390 Ill. 
619. 

48. N.C.—Starnes v. Hill, 16 S.B* 

1011, 1016, 112 N.C. 1, 22 L.R.A. 
598. 

37 C.J. p 665 note 24. 

49. N.C,—Starnes v. Hill, 16 S.B. 

1011, 1016, 112 N.C, 1, 19. 

Va.—Millan v. Kephart, 18 Gratt. 1, 
7, 69 Va. 1, 7. 

•50. N.C,T-Starnes v. Hill, 16 S.B. 

1011, 1016, 112 N.C.. 1, 19, 

37 C.J, p 665 note 26. 

51. Webster New Int.D. 

52. U.S.—U. S. V. Cook, Okl., 225 P. 
756, 767, 758, 141 C.C.A. 22. 

Okl.—Nixon v. Good, 208 P. 803, 804, 

. 87 Okl. lO. 

53. Phrases 

(1) “Conditional limitation” see 
Bstates § 20 e. 

(2) “Limitation of liability” see 
Descriptive-Word Index. 
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LIMITATIONS OF ACTIONS 

This Title includes statutory restrictions of the time within which actions may be brought; applica¬ 
tion and general operation of such statutory provisions; times of limitation prescribed for actions in 
general when such times begin to run, and postponement and interruption thereof; exceptions from, and 
suspension of, the operation of the statutes; removal of statutory bar by new promise, acknowledgment, 
part payment, etc.; pleading such limitations by way of defense and matters in avoidance of the bar there¬ 
of; evidence relating thereto; and determination and review thereof. 

Hatters not in this Title, treated elsewhere in this work, see Bescriptive-Word Index 


Analysis 

I. IN GENERAL, §§ 1-5 

11. OPERATION AND EFFECT AS BAR, §§ 6-32 

A. Operation as to Rights and Remedies in General, §§ 6-12 

B. To Whom and against Whom Bab is Available, §§ 13-23 

C. Waiver,-Estoppel, and Agreements Aeeeoting Limitations, §5 24-26 

D. What Law Governs, §§ 27-32 

ni. LIMITATIONS APPLIOABLE TO PARTICULAR ACTIONS, §§ 33-107 

Divieionx IV to Eatd in Voliimo 54 

TV. COMPUTATION OF STATUTORY PERIOD, §§ 108-301 

A. Aocrxjal op Right op Action or Defense in General, §§ 108-117 

B. Accrual op Particular Rights op Action, §§ 118-198 

1. In General, §§ 118-124 

2. Contracts and Accounts, §§ 125-167 

3. Torts, §§ 168-177 

4. Trusts, §§ 178-182. 

5. Fraud, §§ 183-196 

6. Duress, Undue Influence, and Mistake, §§ 197-198 

C. Performance op Condition, Demand, and Notiob, §§ 199-204 

D. Knowledge, Ignorance, and Concealment op Cause op Action, §§ 205-207 

E. Absence, Nonresidence, and Evasion or Obstruction op P3booess, §§ 208-215 

F. Personal Disabilities, §§ 216-242 

G. Death, §§ 243-246 

H. Pendency op Legal Proci]edings, Negotiations, Arbitration, Stay, or War^ §§ 247-260 

I. Commencement op Action or Other Proceeding, §§ 261-301 

V. NEW PROMISE, ACKNOWLEDGMENT, AND PART PAYMENT, §§ 302-339 

A. New Promise and Acknowledgment, §§ 302-320 

B. Part Payment, §§ 321r-339 

VI. PLEADING, §§ 340-382 

A. In General, §§ 340-343 

B. Demurrer Raising De^wse,. §§ 344-350 

C. '^ Motion, Objection, or Exception Raising Defense, §§ 351-3i53 

D. Pleading Statute as Defense, §§ 354-374 

See also descriptive word index in the back of this Voli^e 
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VI. PLEADn^G*—Continxied 

E. Pleading in Avotdancb of Limitations, §§ 37S--378 

F. IssiTBS, Proof, and Variance, §§ 379-382 

VII. EVIDENCE, §§ 383-397 
Vin. TRIAL AND REVIEW, §§.398-406 


Sub-Analysts 

1. IN aENERAIi—p 900 

1. Definition, nature, and origin o£ limitations—900 

2. Constitutionality of statutes —p 90S 

3. Construction of statutes in general—909 

4. Prospective or retroactive operation—p 9t3 

5. Amendment or repeal of statutes—919 

n. OPERATION AND EFFECT AS BARr-p 920 

A. Operation as to Rights and Remedies in General— p 920 

§ 6. In general—^p 920 

7. Bar of one of two remedies as affecting the other—p 926 

8. Bar of debt as affecting security—^p 927 

9. -Mortgage—^p 928 

10. -Pledge or collateral security—^p 931 

11. -Vendor’s lien—p 933 

12. Bar of security as affecting debt—^p 935 

B. To Whom and Against Whom Bar is Available— o 93S 

§ 13. In general—^p 935 

14. “The public”—p 939 

15. State or government—^p 939 

16. State board or institution—946 

17. Municipal or public corporation—p 947 

18. Successor in right or title—^p*951 

19. Trustees and cestuis que trust—^p 954 

20. Trustee and cotiHistee—^p 957 

21. Parent and child—p 957 

22. Insolvent or bankrupt debtors—^p 957 

23. Claimants of property in or out of possession—^p 958 

C. Waiver, Estoppel, and Agbeements Affeokng LncTATioNS— p 958 

§ 24. Waiver—^p9S8 

25. Estoppel—^p 962 

26. Agreement varying statutory petiod^p 968 

D. What Law Governs —970 
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§ 1. Definition, Nature, and Origin of Lim¬ 
itations 
su In general 

b. Nature, object, and distinctions 

c. Origin and history 

a. In General 

A statute of limitations Is an act limiting the tfme 
within which an action shall be brought. 

In the sense in which the term is generally used 
in this title, the term '‘limitation” has been defined 
to mean the time at the end of which no action at 
law or suit in equity can be maintained.^ A statute 
of limitations is an act limiting the time within 
which an action shall be brought.^ However, not 
every statute prescribing a limit of time within 
which an act may be performed or action taken is 
necessarily a statute of limitations as the term is 
ordinarily used.^ 


For every cause of action, whether legal or eq 
uitable, it is the policy of the state that there shal 
be a fixed limitation,^ often manifested in a re 
siduary clause or section, as considered infra § 103 

Whether litigants are natural or ‘artificial per 
sons, residents or nonresidents, the time during 
which the right to sue may be exercised is governec 
by the statute of limitations.® 

It has been remarked that on almost every ques 
tion connected with the statute of limitations then 
has been a most embarrassing conflict of judida 
opinion,® that the statutes of the states creating £ 
time limit on the right to sue and providing for the 
revival under some circumstances of a right once 
barred are by no means uniform, and that the de¬ 
cisions based thereon are ordinarily without dedsive 
value as authority outside of the jurisdiction ir 
which they have been announced.^ 


1. N.J.—Uscienskl v. National Sugrar 
Refining Co., 18 A.2d 611, 19 N.J. 
Misc. 240. 

Tex.—Corpns Juris cited lu Ameri¬ 
can Nat. Ins. Co. v. Hicks, Com. 
App., 35 S.W.2d 128, 130, 75 A.L.R. 
623. 

37 C'.J. p 684 note 8. 

Mode of extiuguisliiiig' olbligation 
Prescription is one of modes pro¬ 
vided by law for extinguishment of 
obligations or discharge of' debt.— 
De Bouchel v. Koss Const Co., 167 
So. 270, 180 La. 615. 

2. U.S,—State Mut. Life Assur. Co. 
of Worcester, Mass., v. Heine, C.C. 
A.K:y., 141 P.2d 741. 

Colo.—Industrial Commission of Col¬ 
orado V. Weaver, 2'54 P. 444, tgi 
Colo. 191. 

N.C.—‘TlefCenbrun v. Flannery, 161 S. 

E. 867, 198 N.C. 397, 6« A.L.R. 210. 
37 C.J. p 684 note 3 [a]. 

Other definitions , 

(1) Statute of limitations Is legis¬ 
lative declaration by state of common 
judgment concerning period within 
which an auction may be brought 
without placing defendant at unfair 
disadvantage by reason of lapse of 
time; as such it provides a definite 
guide for courts in determining same 
question in other than common-law 
causes, and ordinarily it requires a 
strong showing of unfairness to 
plaintiff to Induce courts to depart 
from it.—Overfleld v. Pennroad Cor¬ 
poration, D.C.Pa., 42 P.Supp. 586, 
opinion supplemented 48 F.Supp, 1008, 
affirmed, CQ-A., 146 F.2d 889, 

(2) Limitation statute is statute 
of grace permitting avoidance and 


evasion of a liability.—Scovlll v. 
Johnson, 3 S.ID.2d 643, 190 S.C. 467. 
Statutes held statutes of limitation 

(1) Statute prohibiting action on 
attachment dissolution bond after six 
years from date is statute of limita¬ 
tions.—'Castaltne v. Swardlick, 163 
N.B. 62, 264 Mass. 481. 

(2) Statute requiring actions of 
tort for bodily injuries, the payment 
of judgment in which is required to 
be secured by compulsory Insurance 
law, to be commenced within one 
year after accrual of cause of action, 
is statute of limitations.—Blaze jo w- 
ski V. Stadnickl, 68 N.B.2d 164, 317 
Mass. 862—Brown v. Great Ameri¬ 
can Indemnity Co., 9 N.B.2d '647, 298 
Mass. 101, 111 A.L.R. 1065. 

(3) Other statutes. 

Colo.—Jones v. O'Connell, 28'6 P. 762, 
87 Colo. 103. 

Mass.—Lennon v. Cohen, 1*63 N.B. 68, 
264 Mass. 4X4. 

Mo.—Turner v, Missouri - Kansas - 
Texas. R. Co., 142 S.W.2d 456, 346 
Mo. 28; 129 A.L.R, 829. 

S.D.—Stokes V. Rabenberg, 215 N.W. 

492, 51 S.D. 493. 

^atutes held uot statutes of 
tion 

(1) Statute creating lien right for 
definite length of time only is not a 
statute of limitation.—^Hutton v. 
State, 171 P.2d 24*8, 26 Wash.2d 408. 

(2) Statute providing for filing in 
office of clerk of pro-per court of pe¬ 
tition and causing summons to be is¬ 
sued thereon prescribes manner of 
commencing civil action but not time 
within which such action must be 
commenced,—Crandall v. Irwin, 40 N. 
B 2d 933, 139 Ohio St. 463, 139 A.L.R. 
900. 


(3) Statute limiting recovery foi 
use and occupation of premises to pe¬ 
riod of five years prior to commence¬ 
ment of action, without mentioning 
accrual or time for accrual, is not 
statute of limitations.—^Logan v. Da¬ 
vis, 180 N.W. 184, 190 Iowa 278—37 
C.J. p 686 note 35. 

(4) Other statutes see 87 C.J. p 
684 note 8 [bj-Cd]. 

Statute runs regardless of iuten. 
tion, in absence of another statute to 
contrary, or express waiver or con¬ 
sent.—Moses V. XT. S., D.C.N.T., 43 P. 
2d 653, affirmed, C.C.A., 61 F.2d 791, 
certiorari denied 53 S.Ct. 689, 289 U. 

5. 748, 77 L.Ed. 1490, ’and followed 
in, C.C.A., Gans 'S. S. Line v. XI, S., 
65 P.2d 1016, certiorari deni^ 54 S. 
Ct 73, 290 U.S, 667, 78 L.Bd. 669. 
Xiiniltatlons as absolute right 

(1) Remedies given by limitation 
statutes are not always available as 
absolute right.—Jasper State Bank 
>. Braswell, 111 S.W.2d 10*79, 130 Tex. 

649, 115 A.L.R. i329. 

(2) Estoppel to assert bar see in¬ 
fra 9 26. 

3. N.D.—Langer ▼. Gray, 2'5 N.W.2d 
89. 

Qualifications annexed to given right 
see infra subdivision b (2) (c) of 
this section. 

4. N.Y.—Glover v. National Bank 
Commerce, 141 N.T.S. 403, App- 
Div. 247. 

B. N.Y.—Wehrenberg v. New Tojk, 
N. H. & H R. Co., 108 N.T.S. 

124 App.Div. 206. 

6. Md.—Bllioott v. Nichols, 7 
48 Am.D. 546. ' 

7. Iowa.—Kleis v. McGrath, lOf 
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1). Nature, Object, and Distinetions 

(1) In general 

(2) Distinctions 

(1) In General 

Statutes of limitation ordinarily are regarded as stat¬ 
utes of repose which confer no right of action but are 
available only as defenses. 

The essential attribute of a statute of limitations 
is that it accords and limits a reasonable time with¬ 


§ 1 

in which an action may be brought on causes of 
action which it affects.® The statute fixes an ab¬ 
solute time® beyond which the courts cannot go.^® 
Unless the statutes expressly otherwise provide, 
statutes of limitation do not confer any right of 
action but are enacted to restrict the period within 
which the right, otherwise unlimited, might be as- 
serted.i2 Ordinarily they are not matters of sub¬ 
stantive right,are available only as defenses, 


w. 371, 127 Iowa 469. 109 Am.S.K. 
396, 69 Li.R.A. 260. 

8. U.S.—Holmberg: v. Armbrecht, N. 
Y., 66 S.Ct. 682, 327 U^S. 392, 90 L. 
Ed. 743, 162 A.L.R. 719. 

Oa.—Prudential Ins. Co. v. Sailors, 26 
S.E.2d 657, 69 Ga-App. 628. 

Ill—Smith V. Toman. 14 N.E2d 47®, 
368 IlLApp. 414, 118 A.L.R. 924. 
La—^Kennard v. Yazoo & M. V. R. 

Co.. App., 190 So. 188. 

Neb.—Marhel v. GMassmeyer, 288 N. 

W. 821. 137 Neb. 243, 

N.M.— Corpus Juris atioted in City of 
, Roswell V. Holmes, 96 P.2d 701, 
702, 44 N.M. 1, 

Pa.—Eshleman v. Lancaster County, 
Com.Pl., 46 Lanc.Rev. 609, '61 York 
Leg.Rec. 122. 

Tex.—Corpus Juris cited la 'Williams 
V. Reed, Civ.App^ 160 S.W.2d 316, 
317. 

87 C.J- p 684 note 4. 

Basic principle of prescription is 
not mere lapse* of time, but lapse of 
time within which no recognition of 
a subsisting and continuing right or 
obligation appears.—^Hott v. Helmes, 
20 So.2d 461, 246 Ala. 831. 

Person Is entitled to whole time 
allotted and not merely to one-half 
of allotted time.—State ex rel. Gra¬ 
ham V. Republican State Central 
Committee of Louisiana, 192 So. 374, 
193 La. 863. 

Bights once created survive until 
destroyed by positive law and they 
do not cease unless a period of llmi- 
t^ktion is fixed by law.—Cox v. Louisi¬ 
ana Pdtpartment of Highways, (La. 
App., 11 So.2d 409. 

9- AriZ.—'Sanders v. Sanders, 79 P. 

' 2d 523, 62 Ariz. ISO. 

€ra—^Prudential Ins. Co. v. Sailors, 
26 S.E.2d 657, 69 Ga.App. 628. 

37 C.J. p 685 note 26. 

Laches distinguished see Equity 8 

112 . 

Statute is an arbitrary bar and its 
application is determined by the cal- 
ei^dar.—^Murphy v. Hutzel, D.C.Pa., 
27 P.SuW). 473. 

10^ CoJo.—^Loveland Camp No. 83, 
w;, o. W., V. Woodmen Bldg. & 

. Benev. A^'n, 110 P.2d 196, 108 
^dlo. 297. 

JC.T.—^Flrst Nat. Bank of Birpaing- 
ham V. Marcher, 28 N.Y.S.2d 774,1 
m Misc. 258. I 


■Vt.—^Murray v. Allen, 164 A. 67®, 103 
Vt. 373. 

Statute Is binding ou oonrts, irre¬ 
spective of fact that many people 
take advantage thereof to escape pen¬ 
alty of their wrongdoing.—Greenberg 
V. Du Bain Realty Corporation, -80 
P.2d 537, 27 Cal.App.2d 111. 

XnqLuiry Into substantial error 
Prescription was not devised as 
means of curing only immaterial 
variations from legislative details, as 
against contention that prescription 
did not prevent inquiry where im¬ 
portant error of substance had taken 
place.—^Miller v. Town of Bernice, 
178 So. 192, 186 La. 742. 

11. Colo.—Federal Farm Mortg. Cor¬ 
poration V. Schmidt, 126 P.2d 1036, 

■ 109 Colo. 467. 

12. U.S.—^Riddlesbarger v. Hartford 
Fire Ins. Co,, Mo., 7 Wall. 386, 19 
L.Ed. 267—Champ Spring Co. v, U. 
S., O.C.A.M 0 .. 47 F.2d 1, certiorari 
denied 61 S.Ct. 660, 283 U.S. 852, 75 
L.Ed. 1469—Weems v. Carter, iC.'C. 
A.Va., 30 F.2d 202— Cozpus Jnxls 
cited in Vaughn v. U. S., D.C.Ark., 
43 F.Supp. 306, 308—Crampton v. 
D. V. Frione Co., D.C.Conn., 1 F. 
Supp. 989. 

Iowa.—^Equitable Life Ins. Co. of 
Iowa V. Condon, 10 N.W.2d 78, 233 
Iowa 667. 

Ky,—Unemployment Compensation 

Commission of Kentucky v. Con¬ 
solidation Coal Co., 1>52 S.W.2d 971, 
287 Hy. 330. 

Tex.—^American Nat. Ins. Co, v. 
Hicks, Com.App., ®6 S.W.2d 128, 76 
A.L.R. 623. 

la U.S.—U. S. V. Whyel, C.C.A.Pa., 
28 F.2d 30, certiorari dismissed U. 
S. V. Whyel, 49 S.Ct. 178, 278 U.S. 
664, 73 L.Ed. 670, and Heiner v. 
Wilhelm Co., 49 S.Ct. 178, 278 U.S. 
664, 73 L.Ed. 570—City of Clinton, 
Okl., ex rel. Schuetter, v. First Nat. 
Bank in Clinton, D.C.01cl., 39 F. 
Supp. 909, afiimed, q.C.A., Hann v. 
City of Clinton, Okl., ex rel. Schuet¬ 
ter. 131 F.2d 9'7«—Childers v. Eagle 
Picher Lea4 Co., D.C.M 0 ., 36 F. 
Supp. 702. 

Colo.—Industrial Commission of Col¬ 
orado V. Weaver, 264 P. 444, 81 
Ck)lo. 191. 

Ill.—Thornton v. Nome & Sinook Co., 
260 IlLApp. 76. 
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Ind.—Streepy v. State, 177 N.B. 897, 
202 Ind. 68'5. 

Me.—Miller v. Fallon, 183 A. 416, 
134 Me. 14*6. 

Minn,—State v. Kami, 233 N.W. 802, 
181 Minn. 523. 

Mo.—City of St. Louis v. Miller, App., 
165 S.W.2d 565—Corpus Juris cited 
in Milby v. Murphy, App., 121 S. 
W.2d 1*69, 171. 

N.Y.—Santasieri v. Crane, 23 N.Y.S. 

2d 4'56, 17i5 Misc. 375. 

Okl.—Clark v. Keith, 229 P, 6l8, 108 
Okl. 20. 

Pa.—^In re Philadelphia Elec. Co.* 48 
A.2d 116, 852 Pa. 457. 

Tex.—^American Nat. Ins. Co. v. 
Hicks, Oom.App„ -86 S.W.2d 128, 7*6 
A.L.R. 623. 

Wash.—Lane v. Department of I^- 
bor and Industries, 151 P.2d 440, 
21 Wash.2d 420. 

37 C.J. p 684 note 6. 

Effect of statutes conferring right 
and fixing limitation see infra 5 
30. 

Whether plaintiff is ordinary debt¬ 
or or trustee under an express trust 
rule of text applies.—Olinda Irrigat¬ 
ed Lands Co. v. Yank, 80 P.2d 170, 27 
Cal.App.2d 56. 

Procedural or substantive 

(1) Provisions for limitations of 
actions are procedural in their na¬ 
ture. 

U.S.—Crampton v. D. V. Frione Co., 
D.C.Conn., 1 F.Supp. 989.- , 

Ill.—^Hilberg v. Industrial Commis¬ 
sion, 43 N.E.2d 671, 380 XU. 102. 

(2) However, it has been stated 
that limitation is a matter of sub^ 
stance rather than of procedure.— 
Barthel v. Stamm, C.C.A.Ga., 145 F.2d 
487, certiorari denied 65 S.Ct. 1028, 
324 U.'S. 878, 89 L.Ed. 1430. 

(3) Statute of limitations is rule 
property and not of procedure.—^Ray- 
mer v. Comley Lumber Co„ 3® P.M 
8, 169 Okl. 576. 

14. U.S.—rWeems r. Carter, cSCUSai- 
Va., 30 P.2d 202. 

Ark.—Harris v. Mosley,' 11|L 
563, 195 Ark. 62. 

Cal.—Corpus Juris tn 

rigated Lands Ce* V. Yasibv 3^ 

170, 173, 27 Cai.App.2d l56. 

N.Y.—People v. JPurey. 214. 

418, 126 Misc. €42. 

N.C.—^Patton V. Clhampion Fibre > 00 ., 
133 S.B. 174, 162 NXX 48. 
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and rarely operate against one in the enjoyment of 
a right.15 

Statutes of this character have sometimes been 
said to be founded in part at least on the general 
experience of mankind that claims which are valid 
are not usually allowed to remain neglected, and 
that the lapse of years without any attempt to en- 
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force a demand creates a presumption against its 
original validity or that it has ceased to exist 16 
the negligence or laches of plaintiff being also ad¬ 
vanced as an additional ground by some of the au- 
thorities.i7 However, the basic principle most gen¬ 
erally relied on by the authorities is that statutes 
of limitation are statutes of repose,18 the object of 


Pa—Gravino v. Gordon, Oom.Pl., 29 
Erie Go. 271, 88 Mun.L.R. 140, 60 
York Leg.Rec. 161. 

37 C.J. p 684 note 7, 

SMeU, not a sword 

(1) Statute may be used as a 
shield, but not as a sword. 

Cal.—Twining y. Thompson, 16'6 P. 
2d 29, 68 Cal.App.2d 104—^People v. 
Grant, 127 P.2d 19, 62 CalJ^pp.2d 
794—Ollnda Irrigated Lands Co. v. 
Yank, SO P.2d 170, 27 Cal.App,2d 
56. 

Kan.—Greenley v. Lilly, 127 P.2d 
416, 15o Kan. 653. 

Ky.—Title Insurance & Trust Co. v. 
City of Paducah, 121 S.W.2d 932, 
27'5 Ky. 392. 

N.Y.—In re Durey, 227 N.Y.S. 580, 
223 App.Div. 70, affirmed 162 N.E. 
638, 248 N.Y. 594—Cherrlngton v. 
South Brooklyn R. Co., 168 N.Y.S. 
322, ‘325, 180 App.Div. 659. 

(2) However, it has been stated 
that the expression that limitation 
statute may never be used as sword 
does not announce rule of general 
application.—McGowan v. Carlton, 
288 P. 838, 143 Okl. 106. 

(3) “The law formerly was that 
the statute of limitations could not 
be used as a sword but could only be 
used as a shield. This view has now 
been much modified, and a limitation 
title in this state may be used as a 
means by which to reclaim posses¬ 
sion of land as well as a means of 
defense."—^Pagan v. Bach, 97 N.E. 
1087, 1089, 263 Ill. 688 , Ann.Cas.l913A 
60-5. 

1 (4) The “title of record" referred 
to in constitutional provision pro¬ 
hibiting action to recover land held 
under Virginia or Kentucky patent 
issued before 1820 from one claiming 
under “title of record," unless 
brought within five years after adop¬ 
tion of constitutional provision or 
co-mmencement of possession, cannot 
be relied on as a sword for attack 
nor as a shield in defense, -except to 
support possession and to describe 
its extent.—Warfield Natural Gas Co. 
V. Ward, 149 S.W.2d 705, 286 Ky. 73. 
Statute not basis for afiLrjnative re¬ 
lief 

U.S.—Ckirpus Juris cited lu In re 
South Shore Co-op. Ass'n, D.C.N. 
Y., 23 P.Supp. 743, 746, affirmed, 
C.C.A., 103 P.2d 336. 

ECan—Greenley v. Lilly, 127 P.2d 
416, 15'5 Kan. 653. 

Mo-—Stock V. Schloman, 18 S.W.2d 


428, 322 Mo. 1209, transferred, see 
42 'S.W.2d 61, 226 Mo.App. 23-4— 
Mllby V. Murphy, App., 121 S.W.2d 
169. 

Tex.—Renfroe v. Johnson, Civ.App., 
176 S.W.2d 92, reversed on other 
grounds 177 S.W.2d 600, 142 Tex. 
261. 

3'7 C.J. p '6184 note 7 [b]. 

15. N.C.—^Jordan v. -Simmons, 86 S. 

B. 214, 169 N.C. 140. 

16. Neb.—Lincoln Joint Stock Land 
Bank V. Barnes. S N.W.2d 546, 143 
Neb. 68 , certiorari denied Niklaus 
V. Lincoln Joint Stock Land Bank 
of Lincoln, Neb.. 64 S.Ct. 191. 320 

U. S. 781, 88 L.Ed. 469, rehearing 
denied 64 S.Ct. 269, 320 U.S. 814, 
88 L.Ed. 492—Fischer v. Wilhelm, 
298 N.W. 126, 139 Neb. 583, vacated 
on other grounds 300 N.W. 3*60. 

Or.—^Ross V. Robinson, 147 P.2d 204, 
174 Or. 25. . 

37 CJ. p 684 note 9. 

17. U.S.—Security Realization Co. v. 
Henderson, C.C.A.Nev., 120 P. 2 d 
449—Shonts v. Hirliman, D.C.Cal., 
28 F.Supp. 478. 

Ill.—Cross V. Janes, 168 N.E. 694, 827 
Ill. 6318. 

Iowa.—^Higbee v. Walsh, 294 N.W. 

697, 229 Iowa 408. 

37 C.J. p 684 note 10. 

18 . U.'S.—Guaranty Trust Co. of 
New York v. U. S., N.Y., 68 S.Ct. 
786, 304 U.S. 126, •82‘ L.Ed. 1224, 
mandate conformed to, C.C.A., U. 
S. V. Guaranty Trust Co. of New 
York, 100 F.2d 369—Titus v. Wells 
Fargo Bank & Union Trust Co., C. 

C. A.Tex., 134 F.2d 223—Loughman 

V. , Town of Pelham, C.C.A.N,Y., 126 
F.2d 714—^Champ Spring Co. v. U. 
-S., C.C.A.MO., 47 F.2d 1, certiorari 
denied '61 S.Ct. 660, 283 US. 862, 
76 L.Ed, 1459—In re Gilman, Son & 
Co., D.C.N.Y., 57 P.2d 294—Alexan¬ 
der V. Qreel, D.C.Mich., 64 F.Supp. 
652—Means v. MacFadden Publica¬ 
tions, D.C.N.Y., 25 P.Supp. 993. 

Ala.—^Howell & Graves v. Curry, 6 
So.2d 106, 242 Ala. 122—Hudson v. 
Moore, 194 So. 147, 239 Alsu 130— 
Oxford V. Estes, 168 So. 634, 229 
Alsu 606—^Harrison v. Msi-son, 191 
So. 909, 29 AlsuApp. 64, certiorari 
denied 191 So. 916, 238 Ala. 497. 
Cal.—^Fontaija Land Co. v. Laughlin, 
250 P. 669, 199 Oal. 62*5, 48 A.L.R. 
1308—Lichtenberg v. Burdell, 281 
P. 618, 101 Cal.App. 20. 

Del.—Bovay v. H. M. Byllesby & Co., 
Ch., 29 A.2d -801. 
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Idaho.—^Anderson v. Ferguson, 67 p 
2 d 325, '66 Idaho 554. 

Ill-—People V. Ross, 1-56 N.E. 303 
304, 325 Ill. 417—Glenn v. McDavid 
44 N.B.2d ®4, 316 Ill.App. 130. 

Ind.—Marshall v. Watkins, 18 N.E 2 d 
9'54, 106 Ind.App, 236. 

Iowa.—Burns v. Burns^ 11 N.W.2d 
461, 233 Iowa 1092, 160 A.LR. 306 
—Corpus Juris cited ia Williams v. 
Burnside, 222 N.W. 413, 416, 207 
Iowa 239. 

Ky.—Kentucky River Coal & Peed Co. 

V. McConkey, 111 S.W.2d 418, 271 
Ky. 261. 

Da.—Ph-cenix Building & Homestead 
Ass'n V. Meraux, 180 So. 648. 189 
La. 819. 

Mich.—Simon v. School Board of 
Dist. No. 2 of Richland sind Mills 
Townships, ‘300 N.W. 861, 299 Mich, 
478—Glass v. Drieborg, 295 N.W. 
547, 296 Mich. 30—^Buzzn v. Mun- 
cey Cartage Co., 226 N.W. 836, 248 
Mich. 64—Corpus Juris quoted la 
Lenawee CJounty v. Nutten, 208 N. 

W. 613, 614, 234 Mich. 391. 

Minn.—Bachertz v. Hayes - Lucas 

Lumber Co., 276 N.W. 694, 201 
Minn. 171. 

Mo.—Corpus Juris cited ia Thatcher 
V. De Tar, 173 'S.W.2d 760, 761, 861 
Mo. 603. 

Neb.—Torgeson v. Department of 
Trade and Commerce of Nebraska, 
254 N.W. 740, 12-7 Neb. 49. 

N. J.—Hughes V. Eureka Flint Spar 
Co., 2-6 A.2d 667, 20 N.J.Misc. 314. 

N.Y.—^In re Elm St. in City of New 
York, 146 N.E. 842, 239 N.Y. 220— 
Wolfson V. Syracuse Newspapers» 
4 N.Y.S.2d 640, 264 App.Div. 211 , af¬ 
firmed 18 N.B.2d 676, 279 N.Y. 716, 
r^argument denied 20 N.E.2d 21, 
280 N.Y. 572—Corptis Juris cited 
la Schmidt v. Merchants Despatch 
Transp. Co., 280 N.Y.S. « 86 , S45, 
244 App.Div. 606—Gorowitz v. Blu- 
menstein, 63 N.Y.S.2d 179, 184 Misc. 
Ill—Bank of U. S. v. Rosengarten, 
24 N.Y.S.2d 647, 175 Mlso. 677— 
In re Cordier's Estate, 6 N.Y.S.2d 
270, 168 Misc. 677-^hilford v. -Cen- 
,tral City Cold Storage Co., 3 N.Y. 
S.2d 886 , 166 Misc. 780—Dodds v. 
McColgan, 236 N.Y.S. 492, 134 Mis<x 
518, affirmed 241 N.Y.S. 584, 229 
App.Div. 273—Turner v. American 
Metal Co., 36 N.Y.S.2d i366, ^ 
versed on other grounds 50 N.T.Sl 
2d -800, 268 App.Div. 239—O^Bflen 
V. O’Brien, 16 N.Y.S.2d 799- ^ . 

N.D.—St. Paul Foundry Co. v. Bum- 
stad School Dist. No. ’31 of Logan 
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which is to suppress fraudulent and stale claims 
from springing up at great distances of time and 
surprising the parties or their representatives when 
all the proper vouchers and evidences are lost or 
the facts have become obscure from the lapse of 
time or the defective memory or death, or removal 


of witnesses.i9 Such statutes apply with full force 
to the most meritorious claims.^O It has been held, 
however, that the statute is for the benefit and re¬ 
pose of individuals and not to secure general ob¬ 
jects of policy and morals.^i 


County. 295 N,W. '669, 70 N.D. 403— 
State V, Halverson, 285 N.W. 292, 
69 N.D. 226. 

Qjiio.—Shriner v. Price, -59 N.E.2d 
162, 74 Ohio App. 373. 

Pa.—^Philadelphia, B. & W. R. Co. v. 
Quaker City Flour Mills Co., 127 

A. 846, 282 Pa. 362—Gravino v. 
Gordon, Com.Pl., 29 Erie Co, 271, 38 
Mun.li.R. 140, 60 York Leg.Rec. 161. 

Tenn.—^Patten v. Standard Oil Co. of 
Louisiana, 166 S.'W.2d 759, 166 Tenn. 
438. 

Tex.—Owen v. City of Eastland, Tfi 
S.W.2d 178, 124 Tex. 419. 

Ya.—Page v. Shenandoah Life Ins. 
Co., 40 S,E.2d 922, 18'5 Va. 919— 
Layman v. Layman, 198 'S.E. 923, 
171 Va. 317. 

37 C.J. P 684 note 11. 

19 . U.S.—Chase Securities Corp. v. 
Donaldson, Minn., 66 S.Ct. 1137, 32^5 

U. 'S. 304, 89 L.Ed. 1628, rehearing 
denied 66 S.Ct. 1561, 326 U.S. 896, 
89 L.Bd. 2006—Order of Railroad 
Telegraphers v. Railway Express 
Agency, Ga., 64 S.Ct. 682, 321 U.S. 
342, 88 L.Bd. 788—^Pittsburgh Can 
Co. V. U. S., C,C.A.Pa., 113 P.2d 
821—Schram v. Burt, C.C.A.Mich., 
Ill F.2d '667—Reich v. Van Dyke, 
C.C.A.Pa„ 107 F.2d 682—^Anderson 

V. Abbott, D.C.Ky., 61 F.Supp. i 8 S 8 
—^U. S. V. First Nat. Bank, D.C. 
Ohio, 54 F.Supp. '361—^Cable v. Com¬ 
mercial & Savings Bank of Win¬ 
chester, D.C.Va., 31 F'Supp. 628— 
Continental Ill. Nat, Bank & Trust 
Co. of Chicago V. Holmes, D.C.Pa., 
21 F.Supp. 309—^Bryan v. U. S,, D.C, 
Okl., 20 F.Supp. 87'8, affirmed, C. 
C.A., 99 P.2d 549, certiorari denied, 
59 S.Ct. 364, 306 U.S. 661, 83 L.Ed. 
429—^Dawnic iS. S. Corporation v. 
U. S., 90 Ct.Cl. *637. 

Ala.—Howell & Graves v. Curry, 16 
^o.2d 105, 242 Ala. 122—^Jones v. 
GaiUard, 4 So.2d 131, 241 Ala '671. 
Cal.—Olds V. General Acc. Fire & 
Life Assur. Corp., 155 P,2d '676, 67 
Cal.App. 2d 812—In re Jacobson’s 
Estate and Guardianship, 132 P,2d 
229, 66 Cal.App.2d 25'5'—McGrath v. 
Butte County, 87 P.2d 381, 30 Cal. 
App.2d 734—^Hse V. Burgess, 83 P. 
2d 52'7, 28 Cal.App.2d, 664—Central 
Pac. Ry. Co. v. Costa, 268 P. 991, 
84 Cal.App, 677. 

Del.—Keller v. President, Directors 
and Company of Farmers Bank of 
State of Delaware, 24 A.2d 639, 2 
Terry 471. ' 

III.—^Leitch V. New York Cent. R. Co„ 
■S 8 N.EI. 8 d 16, 388 Ill. 286, 166 A. 
L.R '835—^Desiron v. Peloza* '32 N. 

B. 2d 316, Z&S Ill,App. 682. i 


Iowa.—^Higbee v. Walsh, 294 N.W. 
69*7, 229 Iowa 408. 

Kan.— CJorpus Juris cltedl in. Bott v. 
Equitable Life Assur. Soc. of U. S., 
78 P.2d 860, 864, 147 Kan. 671. 

Mich.—^Bay State Milling Co., for 
Use and Benefit of Hartford Acci¬ 
dent & Indemnity Co. v. Izak, 17 
N.W.2d 769, '310 Mich. 601—Lena¬ 
wee County V. Nutten, 208 N.W. 
613, ,234 Mich. 391. 

Minn.—^Bachertz v. Hayes - Lucas 
Lumber Co., 2'76 N.W. 694, 201 
Minn. 171. 

Mo.—^Baron v. Kurn, 164 S.W.2d 310, 
349 Mo. 1202, 142 A.L.R. 787— 
Wheeler v. Missouri Pac. R. Co., 
42 S.W.2d 579, 328 Mo. 888 —Bisesi 
V. Farm & Home Savings & Loan 
Ass’n of Missouri, 78 S.W.2d 871, 
231 Mo.App. 897. 

N.Y.—Schmidt v. Merchants Des¬ 
patch Transp. Co., 280 N.Y.S. 836, 
244 App.Div. 606. 

Ohio.—McOampbell v. Southard, 23 
N.E.2d 964, 62 Ohio App. 339. 

Pa.—Ulakovic v. Metropolitan Life 
Ins. Co., 16 A.2d 41, 339 Pa. 671— 
Philadelphia, B. & W. R. Co. v. 
Quaker City Flour Mills Co., 127 A. 
•'846, 282 Pa. 362. 

Tex.—^Hanley v. Oil Capital Broad¬ 
casting Ass’n, 171 S.W.2d 8-64, 141 
Tex. 243—Owen v. City of East- 
land, 78 S.W.2d 178, 124 Tex. 419 
—Bynum v. Long-Bell Lumber Co., 
Civ.App., 141 S.W.2d 392, reversed 
on other grounds Long Bell Lum¬ 
ber Co. V. Bynum, 158 S.W.2d 290, 
138'Tex. 267—^Buie v. Couch, Civ. 
App., 126 S.W.2d 665, error refused 
— Corpus Juris cited in Southern 
Surety Co. of New York v. First 
State Bank of Marquez, Civ.App., 
64 S.W.2d 888 , 892, error refused. 
V€L—'Street v. Consumers Min. Corp., 
39 S.E.2d 271, 186 Va. 661—Knight 
V. Peoples Nat. Bank of Lynch¬ 
burg, 29 S.E.2d 364, 182 Va. 380. 

37 C.J. p 686 note 12. 

“The theory is that even if one has 
a just claim it is unjust not to put 
the adversary on notice to defend 
within the period of limitation and 
that the right to be free of stale 
claims in time comes to prevail over 
the right to prosecute them.” 

U.S.—Order of Railroad Telegraphers 
V. Railway Express Agency, Ga., 
■64 S.Ct. 6'82, 636, 321 U.S. 342, 188 
L.Ed. 788. 

Cal.—Olds V. General Accident Fire 
& Life Assur. Corp., 166 P.2d '676, 
679, 67 Cal.App.2d 812. 

^ Statutes are not enacted for pur¬ 
pose of relieving court of trial of is- 
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‘sues which had become hard to de¬ 
cide by loss of evidence.—U. S. v. 
Curtiss Aeroplane Co., C.C.A.N.Y., 147 
F.2d 639. 

General principles must be pre¬ 
served but circumstances may modify 
application of statute.—^Dawnic S. S. 
Corporation v. U. S., 90 Ct.Cl. 637. 

Purpose of code article relating to 
torts, liability therefor, and survival 
of action therefor, and setting forth 
one year as time for commencement 
of action which survives Injured par¬ 
ty is to relieve those who may be 
charged with commission of torts 
from the fear of litigation as the re¬ 
sult of offending actions and liabili¬ 
ties, and the article is essentially a 
requirement of notice formally given 
by the Institution of a suit.—^Davies 
‘ V. Consolidated Underwriters, La. 
App., 14 'So. 2d 494. 

20 . Ark—^Abbott v. Johnson, 195 S, 

W. 676, 130 Ark. 1. 

Kan.—Bott v. Equitable Life Assur. 
Soc. of U, S., 78 P.2d 860, 147 Kan. 
671. 

Tex.—Carver v. Moore, Com.App., 288 
S.W. 166. 

21. U.S.—^U. S. V. Curtiss Aeroplane 
Co., C.C.A.N.Y., 147 F.2d 639—-Col¬ 
lins V. Woodworth, C.C.A.Mich., 109 
F.2d '628. 

Cal.—^Atlas Finance Corp. v. Kenny, 
167 P. 2 d 401, 68 Cal.App.2d 604. 
N.J.—^Howard v. West Jersey & iS. S. 
R. Co., 141 A. 765, 102 N.J.Eq. 617, 
affirmed 144 A. 919, 104 N.J.Eq. 201. 
3'7 C.J. p 686 note 14, p 721 note 16. 
Waiver of bar see infra 5 24. 
Personal defense or privilege 
U.S.—Supreme Forest Woodmen Cir¬ 
cle V. City of Belton, C.C.A.Tex., 
100 F.2d 656—U. S. v. Mercantile 
Nat Bank at Dallas, D.C.La., 67 
F.Supp. 769—^Klssick Const. Co. v. 
First Nat. Bank of Wahoo, D.C. 
Neb., 46 F.Supp. 869. 

Cal.—Brawnrigg v. De Frees, 238 P. 
714, 196 Cal. 634—California Em¬ 
ployment Commission v. MacGreg¬ 
or, 149 P.2d 304, -64 Cal.App. 2d 691 
—Morrison v. Industrial Accident 
Commission of California, 85 P.2d 
1 ' 86 , 29 Cal.A'pp.2d 528—Pedro v. 
Soares, 64 P.2d 776, 18 Cal,App.2d 
600—Freligh v. McGrew, 12 P.2d 
966, 124 Cal.App. 406. 

Colo.—Schoolfield v. School Dist. 

1 in Custer County, 70 P.2d 3^3, 101 
Colo. *56. 

Ga.—^Burch v. Wofford-Terrell 
184 S E. 419, 62 Ga.App. 686 '^BraZ- 
ell V. Hearn, 127 S.E* 479, 33 Ga. 
App. 490. 



LIMITATIONS OF ACTIONS 


§ 1 

The statute cannot be invoked for the purpose of 
committing fraud, and it is not intended to pro¬ 
tect or shield any one in the enjoyment of the fruits 
of fraud.2^ 

(2) Distinctions 

(a) In general 

(b) Presumption of payment 

(c) Qualifications annexed to given 

right 

(a) In General 

Limitations have been distinguished from various 
other matters, such as presumptions and prescription. 

Limitations are to be distinguished from other 
nlatters,24 such as laches, discussed in Equity § 112. 
Limitation is not merely a presumption; it is a 
rule of law.25 

Prescription. According to some writers the term 
“prescription” covers both senses in which the word 
“limitation” has been used, that is to say, as con¬ 
ferring a right, and as taking away a remedy mere- 
ly.26 On the other hand, the difference between a 
statute of limitation and the law of prescription has 
been declared to consist as a general rule in this: 
That the former takes away a remedy, and the lat¬ 
ter confers a right that the former presupposes 
the existence of a right of action which has become 
barred by the lapse of time, while the latter denies 
that the alleged right of action ever existed.^® 
However, “prescription” and “limitation” are con¬ 
vertible terms as applied to easements,29 or, it has 
been held, as far as the title to property is con¬ 
cerned, or at least as far as the title to real prop¬ 
erty is concerned. 9 9 
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(b) Presumption of Payment 

The statute of limitations Is to be distinguished from 
the presumption of payment arising from lapse of time. 

The statute of limitations is to be distinguished 
from what is known as the presumption of payment 
arising from lapse of time.^i This presumption 
which is considered in detail in the C.J.S. title Pay¬ 
ment § 101, also 48 CJ. p 690 note 56 et seq, is an 
artificial and arbitrary rule of the law derived by 
analogy from the English statute of limitations; 
it originated in equity but was afterward engrafted 
into the common law; it is a mere rule of evi¬ 
dence and is subject to rebuttal, whereas the stat¬ 
ute of limitations makes the lapse of time a posi¬ 
tive and absolute legal bar.32 

It has been said that there is no such inconsisten¬ 
cy between statutes of limitations and the common- 
law doctrine of presumption of payment as to make 
them incongruous, when applicable at the same time 
to the same cause of action.93 

(c) Qualifications Annexed to Given Right 

Statutes of limitation are distinguishable from stat¬ 
utes which create a cause of action and fix a time within 
which an action must be commenced. 

A wide distinction exists between pure statutes of 
limitation and special statutory limitations qualify¬ 
ing a given right in which time is made an essence 
of the right created and the limitation is an inher¬ 
ent part of the statute or agreement out of whkh 
the right in question arises, so that there is no 
right of action, whatever independent of the limi¬ 
tation; a lapse of the statutory period operates, 
therefore, to extinguish the right altogether.24 ^To 
such limitations the rules of law governing pure 


Puerto Rico.—Santiago y. Amangual, 
7 Puerto Rico Fed. 308. 

22 . U.S.—Bryan v. U- 'S., 20 F.Supp. 
878, affirmed, O.C.A., 09 F,2d *649, 
certiorari denied i59 S.Ot. 364, 806 
U.S. 661, 83 iL.Ed. 429. 

23. U.S.—Schram v. Burt, C.C.A, 
Mich., Ill F.2d 55-7. 

24. Ga.—^Bleckley v. Bleckley, 6 S-F. 
2d 20'6, 189 Ga. 47. 

25. Ala.—Oxford v. Estes, 168 So, 
534, 229 Ala. 606. 

26. U..S.—Campbell v. Holt, Tex., 6 
S.Ct. 209, 116 U.S. 620, 29 L.Ed. 483. 

37 C.jr. p 685 note 19. 

Prescription in sense of adverse pos¬ 
session see Adverse Possession $ 
1 . 

27. Cal—^Alhambra Addition Water 
Co. V. Richardson, 14 P. 379, 72 
Cal. >598. 

37 C.J. p 685 note 20—49 C.J. p 1336 
note 48 [a]. 

J8. Mich.—^Hume v. Grand Trunk 


Western R. Co., 15'8 K.W. '8*40, 192 
Mich. 225. 

29. Minn.—Mueller v, iFruen, 80 N. 
W. 886, 36 Minn. 273. 

37 C.J. p 686 note 22. 

Acauiremeht of easement by prescrip¬ 
tion see Basements §§ 6-22. 

30. Cal.—Churchill v. Louis, 6'7 P. 
1052, 135 Cal. 608—Alhambra Ad¬ 
dition Water Co. v. Richardson, 14 
P. 379, 72 Cal. 598. 

31. U.S.—Biggs V. Mays, C.C.A.Ark., 
12'5 F.2d 693, 

Bel.—Keller v. President, Directors 
and Company of Farmers Bank of 
State of Delaware, 24 A.2d 539, 2 
Terry 471, 

Va.—^Page v. Shenandoah Life Ins. 
Co., 40 S.E.2d 922, 186 Va. 919. 

37 C.J. p 685 note 26. 

32. Or.—CorpTis Jiucls guoted, In 
City of Pendleton v. Holman, 164 
P.2d '434, 448, 177 Or. 632, 162 A, 
L.R. 249, 


Pa.—Commonwealth v. Frey's Es¬ 
tate, Orph., iSS York Leg.Rec. 205. 
37 O.J. p 685 note 26. 

33. Ark.—^Brian v. Tima, 10 Ark- 
597. 

34 , U.S.—O'Neill v. Cunard White 
Star Limited, D.C.N.Y., 69 F.Supp 
943—Corpus Juris guoted in Wil¬ 
son V. Missouri Pac. R Co., D.C. 
Ark., 58 F.Supp. 844, 847—Mullins 
V. De Soto Securities Co., D.C.Ilt, 

66 F.Supp. 907, affirmed, C.C,A.,'149 
F.2d 864—Corpus Juris cited In 
Vaughn v. U. S.. D.OjVrk., 43 R 
Supp. 806, 808. 

Cal.—Pennsylvania R. Co. v. Mid¬ 
state Horticultural Co,, 131 P.2d 
1644, 21 Cal.2d 243, reversed op 
er grounds Midstate Horticulttn^ 
Co, V. Pennsylvania R. Co., 

Ct. 128, 320 U.S. 356, 8« L,m 
mandate conformed to 146 p.2d 2^ 
23 Cal.2d 877—Cbrpus Juid» 

In Roberts v. Title Ins. 

67 P.2d 916, 917, 6 Cal2d 
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LIMITATIONS OF ACTIONS 


§ 2 


statutes of limitation, applicable to all classes of ac¬ 
tions, have no application; they are to be deter¬ 
mined by the law of the place under which the right 
of action arose or the contract was made^S and 
are not to be treated as waived merely because they 
are not specially pleaded.36 They are not subject to 
the disabilities and excuses through which the ef¬ 
fect of ordinary statutes of limitation may be avoid¬ 
ed,nor, it seems, may they be evaded even by 
proof of fraud.^* 

Whether a particular limitation of time is to be 
regarded as a part of the general statute of limita¬ 
tions or as a qualification of a particular right must 
be determined from the language employed and 
from the connection in which it is used.39 


c. Origin and History 

LFmItations are created by statute and derive thefr 
authority therefrom. 

At common law there was no fixed time for the: 
bringing of actions.^® There could then be no limit 
unless it was fixed by contract.^! 

Limitations are created by statute and derive 
their authority therefrom they are legislative 
and not judicial acts.^3 

History of legislation is considered in 37 CJ. p 
686 note 39—^p 687 note 44. 

§ 2. Constitutionality of Statutes 

The legislature may enact statutes of limitation and 
subject to certain restrictions, may extend or shorten the 
time already fixed. 


Ritter v. Franklin. 123 P.2d 866, 60 
Cal.App.2d 844. 

Ill.— Corpus Juris cited In Smith v. 
Toman, 14 N.B,2d 478, 481, 368 Ill. 
App. 414. 118 A.L..R. 924. 

Iowa.—Tischer v. City of Council 
Bluffs, 3 ]Sr.W.2d 166, 231 Iowa 1134 
—Corpus Juris quoted In Johnson 
V. Keir, 261 N.W. 792, 796. 220 
Iowa 69. 

Ky.—Sward v. Scott. 1-69 .S.W.2d 825, 
293 Ky. 630— Corpus Juris g^uoted 
in Unemployment Compensation 
Commission v. Consolidation Coal 
Co., 162 S.W.2d 971, 976, 287 Ky. 
330— Corpus Juris quoted in Moore 
V. Lee Court Kealty Co., 43 S.W,2d 
'45, 47, 240 Ky. 835. 

La.— Corpus Juris quoted in Carpen¬ 
ter V. Cox, ApPm 186 So. 863, i865— 
Corpus Juris qdoted in Brister v. 
.Wray-Dickinson Co., App., 169 So. 
430, 431. 

Mich.—Bigelow v. Otis, 265 N.W. 270, 
267 Mich. 409. 

Miss.—^Monsour v, Farris, 181 So. 326, 
181 Miss. 803—Louisville & N. R. 
Co. V. Dixon, 160 So. 811, 168 Miss. 
14. 

Mo.— Corpus Juris cited in Wentz v. 
Price Candy Co., 175 S.W.2d 8S2, 
854, 3*32 Mo. 1— Corpus Juris quot¬ 
ed in Higgins V. Heine Boiler Co., 
41 S.W.2d‘665, 571, 328 Mo. 493. 

N.Y.—In re Tonkonogoff's Estate, i82 
N,r.S.2d 661, 177 Misc. 1015. 

K.Cf—^Tieffenbrun v. Flannery, 151 S. 
B. 8*57, 198 N.C 397, 68 AJUR. 210. 

KD.—Danger v. Gray, 2*5 N.W.2d 89. 

Ohio,--Crandall v. Irwin, 39 N.B.2d 
608, 139 Ohio St. 2'53, 139 A.L.R, 
895, adhered to 40 N.E.2d 933, 139 
Ohio St. 468, 189 A.iL,R. 900—Ohio 
Bell Telephone Co. v. Evatt, 11 
Ohio Supp. 83. 

Or^— Corpus Juris cited iu State ex 
rel. 3owles v. Olson, 161 P.2d 723, 
t29, ;75 Or. 98. 

1^— Corpus Juris quoted in Guy v. 
^$toecklein Baking Co., 1 A.2d *839, 
342, 133 Pa.Super. 38. 

Wdsh.—:&utton v. State, 171 P.2d 
‘H8, 25 Wash.2d 402’. 


W.Va.— Corpus Juris cited in Su- 
draski v. State Compensation 
Com'r, 181 S.E. 645, 646. 116 W. 
Va. 441. 

Wis.—^In re Cameron’s Estate, 25 N. 

W2d 6a4, 249 Wis. 631. 

37 C.J. p 686 note 28. 

Limitations on actions for wrongful 
death see Death § 53 b. 

Statutes conferring right and fixing' 
limitation see infra I 30. 

Sometimes called statutes of non- 
claim 

Wash.—^Lane v. Department of La¬ 
bor and Industries, 161 P.2d 440, 
21 Wash.2d 420. 

In Texas 

It has been said that the rule that 
statute creating right and prescrib¬ 
ing time within which it may be as¬ 
serted is not one of limitations does 
not obtain.—^Edwards Mfg. Co. v. 
Southern Surety Co., Civ.App., 283 
S,W. 624. 

35. U.S.—^Hudson v. Bishop, C.C. 
Iowa, 82 F. '519. 

La.—Carpenter v. Cox, App., IS'S So. 
>863. 

Mich.—Bigelow v. Otis, 256 N.W. 270, 
267 Mich. 409. 

Neb.—^Ray v. Sanitary Garbage Co„ 
278 N.W. 189, 134 Neb. 178. 

36. U.S.—^Peters v. Hanger, Va., 134 
F. 1586, 67 C.C.A. 3«6. 

37. U.S.—^Peters v. Hanger, supra. 
N.C.— Corpus Juris dted la Winslow 

V. Carolina Conference Ass’n of 
Seventh Day Adventists, 191 S.B^ 
403, 405, 211 N.C. 671. 

38l Ind.—Bartlett v. Manor, 45 N.E. 
1060, 146 Ind. 621. 

36. La.— Corpus Juris quoted lu 
Carpeziter v, Cox, App., 186 So. 863, 
•865. 

Psl —'Sea Grove Bldg. & Loan Ass’n 
V. Stockton, 9 Pa.Co. 593. 

Kansas 6ta‘tute of limitations is a 
pure statute of limitations and does 

Qm 


not create causes of action but mere¬ 
ly limits them—Turner v. Mis^ouri- 
Kansas-Texas R. Co., 142 S.W.2d 455, 
346 Mo. 28, 129 A.L.R. 829. 

40. Del.—^Hart v. Deshong, 8 A.2d 
85, 1 Terry 218. 

Ind.—Sherfey v. City of Brazil, 13 N. 

E.2d 568, 213 Ind. 493. 

'37 C.J. p 686 note 36. 

41. U.S.—Cray v. Hartford Fire Ins. 
Co., C.C.Conn., 6 P.Oas.No.3,87'5, 1 
Blatchf. 280. 

42. U.S.—Chase Securities Corp. v. 
Donaldson, Minn., 65 S.Ct. 1137, 325 
U.S. 304, 89 L.Ed. 1>628, rehearing 
denied 65 SOt. Ii661, 325 U.S. i896, 
89 L.Ed. 2006. 

Ala.—Corpus Juris quoted ia State 
Board of Adjustment v. State ex 
rel. Sossaman, 165 So. 761, 762, 231 
Ala. 520. 

Ind.—Sherfey v. City of Brazil, 18 N. 
^ E-2d 568, 213 Ind. 493. 

La.—Cox V. Louisiana Department of 
Highways, App., 11 So.2d 409. 

Neb.—Markel v. Glassmeyer, 288 N. 

W. 821, 137 Neb. 243. 

N.J.—^Uscienski v. National Su^air 
Refining Co.. 18 A.2d 611, 18 
Misc. 240. 

N.T.—^Wechsler v. Bowman, <34 N.E. 
2d 322, 286 N.T. 284, 184 A.L.R. 
1337, reargument denied 35 N.D.2d 
930, 286 N.T. 682. 

Tex.—^Estes v. State, Civ.App., 82 S. 
W.2d 708, reversed on otlWT 
grounds State v, Estes, 109 S.W.24 
167, 130 Tex. 426—Security 
^ Bank of Pearsall .v. Burton. iGiv. 

App., 10 S.W.2d 201, error refused, 
37 C.J. p 686 note 37. 

43. Al€L—State Board of 

v. State ex rel. ^ ^ 

761, 231 Ala. 620. 

CaL-r-Stevens v, 
ban Fruit Lands 
Cal. App. 120, ^ 

Or.—SSvans v. Pl^y, 111 '8^3^ 

166 Or, *227, 133 A.L.R. ii318. 

[37 t!.Ji ’i> m note 38. 
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§ 2 

The legislature has power to enact statutes of 
limitation it may enact a statute which limits 
the time within which actions may be brought to 
enforce demands where previously there was no pe¬ 
riod of limitation or it may change the existing stat¬ 
ute of limitations.'*^ It may prescribe different pe¬ 
riods of time within which different species of ob¬ 
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ligations may be enforced.*® Such statutes have 
usually been sustained* 7 as against various particu¬ 
lar objections.*® 

As to existing causes of action, a statute of lim¬ 
itations must afford a reasonable time for the com¬ 
mencement of an action before the bar takes ef¬ 
fect.*® If the statute operates immediately to cut 


44. Colo.—^Federal Farm Mortg-. Cor¬ 
poration V. Schmidt, 126 P.2d 1036, 
109 Colo. 467. 

Ind.—Sherfey v. City of Brazil, 13 N. 

R2d 568, 213 Ind. 493. 

Kan.—Corpus Juris cited lu Brskine 
V. Dykes, 150 P.2d 322, 325, 158 
Kan. 788. 

Ky.—Warfield Natural Gas Co. v. 

Ward, 149 SW.2d '705, 286 Ky. 73. 
iLa.—Miller v. Town of Bernice, 1*73 
So. 192, 186 La. 742—State ex rel. 
Richardson v. Recorder of Mort¬ 
gages, 125 So. 473, 12 La.App. 62. 
Mich.—Evans Products Co. v. Fry, 12 
N.W.2d 448, 307 Mich 506. 

N.C.—^Vanderbilt v. Atlantic Coast 
Line R. Co., 125 S.B. 387, 188 N.C. 
668, 62 A.L.R. ,287, error dismissed 
46 S.Ct 204, 270 U.S. 625, 70 L.Ed. 
'76'7. 

Pa.—Petition of H. C. Frick Coke Co., 
42 A.2d 632, 352 Pa. 269—Common¬ 
wealth ex rel. Kelley v. Brown, 193 
A. 258, 327 Pa. 136. 

37 C.J. p 687 note 47. 

Xutevests of mluors, femes covert, 
etc., are subjects of legislation, and a 
special statute of limitations declar¬ 
ing that there shall be no saving in 
their favor, there being none at com¬ 
mon law, is not obnoxious to consti¬ 
tutional objections.—^Nash v. Fletch¬ 
er, 44 Miss. 609. 

Provision appUcahle to certain class 

Legislature has .power to enact a 
statute of limitations with a provi¬ 
sion therein applicable to all of a 
certain class.—Terrell v. Maupin, 83 
aw. 691, 26 Ky.L. 1203—37 C.J. p 6'87 
note '60. 

Suspension of statute 

Legislature alone can state cir¬ 
cumstances necessary to suspend run¬ 
ning of limitation statute.—Stevens 
V. Sacramento Suburban Fruit Lands 
Co., 292 P. 699, 109 Cal.App. 120. 

45. U.S.—In re McClure Go., D.C.Ga., 
21 P.2d 638—^Reid v. Solar Corp., 
D.C.Iowa, 69 F.Supp. 626—Warnick 
V. Bethlehem-Fairfield .Shipyard, D, 
C.Md., 68 F.Supp. ■8'57. 

Cal.—Edison Cal. Stores v. McColgan, 
176 P.2d 697, reheard 183 P.2d 16. 
Kan.—In re Reed's Estate, 142 P.2d 
824, 157 Kan. 602. 

La.—Standard Homestead Ass'n v. 
Horvath, 17 •So.2d 811, 205 La. 520, 
appeal dismissed 65 S.Ct. 53, 323 
U.S. 666, 89 L.Ed. 642—Mallard v. 
State, App., 194 So. 447—State ex 
rel. Richardson v. Recorder of 


Mortgages. 125 So. 473, 12 La.App. 
62. 

Minn.—^Donaldson v. Chase Securities 
Corporation. 13 N.W.2d 1, 216 Minn. 
269, followed In Pomeroy v. Na¬ 
tional City Co., 13 N.W.2d 6, £16 
Minn, 278, and affirmed 65 S.Ct. 
1137, 326 U.'S. 304, 89 L.Ed. 1628, 
rehearing denied 6*5 S.Ct. 1661, 325 
U.S. 1896, 89 £L.Ed. 2006. 

Mont.—Western Holding Co. v. 
Northwestern Land & Loan Co., 120 
P.2d 6'67, 113 Mont. 24. 

N.T.—Bank of U. S. v. Rosengarten, 
24 N.T.S.2d 647, 176 Misc. 677. 
Ohio.—Smith v. New York Cent. R. 

Co., 170 N.E. 637, 122 Ohio St. 45. 

Or.—Evans v. Finley, 111 P.2d 833, 
166 Or. 227, 133 A.L.R. 1318. 

Pa.—Commonwealth v. West Penn 
Power Co., Com.Pl., 64 Dauph.Co. 69 
—Edsal V. Brownsville Water Co., 
Com.Pl., 90 Pittsh.Leg.J. 227, 5 
Fay.L.J. Ill, 

Tex—Crow v. Willard, Civ.App., 110 
S.W.2d 161—Hutton v. Harwell, 
Civ.App., 96 .S.W.2d 467. 

Wash.—Earle v. Froedtert Grain & 
Malting Co., 86 P.2d 264, 197 Wash. 
341. 

40. Cal.—Glashoff v. Glashoff, 134 P. 

2d 316, 57 Cal.App.2d IdS. 
Distinguishing between mnnlolpall- 
tles and individuals 
Legislature may validly distinguish 
between municipal corporations and 
private persons and corporations, 
and between municipal corporations 
and auasi-public corporations, in pre¬ 
scribing limitations of time within 
which suits must be brought.—Bar¬ 
nett V. Borough of Aliquippa, 37 Pa. 
Dist. & Co. 621, 31 Mun.L.R. 218. 
Different classes of property 

Legislature may provide different 
periods of limitations of actions for 
injury to different classes of proper¬ 
ty.—^Desjourdy v. Mesrobian, 158 A. 
719, 62 R.I. 146. 

47. U.S.—Chase Securities Corp. v. 
Donaldson, Minn., 65 S.Ct. 1137, 32'6 
U.S. 304, 89 L.Ed. 162>8, rehearing 
denied 66 S.Ct. 1661, 326 U.S. «9'6, 
89 L.Ed. 2006. 

Miss.—^Nash v. Fletcher, 44 Miss. 609. 
Mont.—Stranahan v. City of Havre, 
119 P,2d 629, 112 Mont. 691, 139 
A.'L.R. 1286. 

Fa.—Tocus V. D. & H. Ry. Corpora¬ 
tion, Com.Pl., i36 Luz.Leg.Reg. 169. 

48. U.S.—^Zalatuka v. Metropolitan 
Life Ins. Co., C.C.A.Wis.^ 90 P.2d 
230. 


Cal.—Rand v. Bossen, 163 P.2d 45*7 
27 Cal.2d 61. 

Ohio.—Columbian Building & (Loan 
Co. V. Meddles, App., 36 N.K2d 902. 
Due process of law see Constitution¬ 
al Law § 615. 

Equal protection of laws see Consti¬ 
tutional Law § '560. 

Impairment of obligations of con¬ 
tracts see Constitutionea Law § 394 . 
Privileges, immunities, and class leg¬ 
islation see Constitutional Law § 
600 c. 

Prohibition against retrospective 
laws see Constitutional Law § 418 
b. 

Vested rights see Constitutional Law 
§ 266. 

Actions under Fair Labor standards 
Act 

U.S.—Reid v. Solar Corp., D.C.Iowa, 
69 F.Supp. 626—'Swick v. Glenn L. 
Martin Co., D.C.Md., 68 F.Supp. 863, 
affirmed, C.C.A., 160 F.2d 483— 

Wamick v. Bethlehem-Fairfield 
Shipyard, D.C.Md., '6'8 F.Supp. 857— 
Ott V. Freeman & Son, D.C.Fla., 68 
F.Supp. 445, 

Statutes held Invalid 

U. S.—Republic Pictures Corp. v. 

Kappler, C.C.A.Iowa, 161 F.2d 543, 
affirmed 66 S.Ct. 523, 327 U.S. 757, 
90 L.Ed. 991, rehearing denied 66 
S.Ct. 804, 327 U.S. 1817, 90 LEd. 
1040—^Davis v. Rockton & R. R. R., 
D.C.S.C., 66 F.Supp. 67—City of 
Clinton, Okl., ex rel. Schuetter y. 
First Nat. Bank in Clinton, D.d 
Okl., 39 F.Supp. 909, affirmed, O. 
C.A., Hann v. City of Clinton, Okl., 
ex rel. Schuetter, 131 F.2d 978. 

S.C.—Gillespie v. Pickens County, 14 
S.B.2d 900, 197 S.C. 217. 
Constitutional provision creiatlng 
school fund was not violated by a 
statute applying general limitations 
provision to actions by state.—'State 

V. Milwaukee, 188 N.W. 1006, 162 
Wis. 228. 

49. U.S.—Meyer v. City of Eufaula, 
C,C.A.Okl., 164 F.2d 943. 

Ala,—Butler v. Guaranty Sav. & Loan 
Ass'n, 22 So.2d 328, 247 Ala. 4— 
Cronheim v. Loveman, 142 So. 569, 

Arfc—Stfele ^v.' Gann, 128 8.^24 • 

197 Ark. 480, 120 A.L.R. 754. 

Oal.—Rand v. Bossen, 162 P.2'a 457, 
27 Cal.2d 61—California Enjoy¬ 
ment Stabilization Commission v. 
Payne, App., 176 P.2d 716—Oallfb3> 
nia Employment Stabilization 
mission, v. Chichester Transp. 0(v 
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LIMITATIONS OF ACTIONS 


§ 2 


off the existing remedy, or within so short a time 
as to give the party no reasonable opportunity to 
exercise his remedy, then the retroactive applica¬ 
tion of it is unconstitutional as to such party.^0 
The time allowed cannot be pronounced unreason¬ 
able unless it is so short as under the circumstanc¬ 
es to amount to a practical denial of the right it¬ 
self.®^ In determining the reasonableness of a lim¬ 
itation, comparison may be made with prior or 
analogous statutes of limitations and the public 
policy as declared by the legislature in creating the 
limitation is a proper consideration.53 If the time 


fixed is unreasonable, it has been held that the stat¬ 
ute will not be declared unconstitutional or void for 
that reason, but the courts will permit the action to 
be brought within such time as may be found to be 

reasonable. 5 4 

Shortening period of time. Unless forbidden by 
constitutional restrictions,®^ the legislature may 
shorten the period of limitation®® even as to exist¬ 
ing causes of action,®*^ provided a reasonable time 
is given for the commencement of an action before 
the bar takes effect.®® In determining the reason- 


App.» 172 P.2d 100—^Ware v. Heller, 
148 P.2d 410, 63 Oal.App.2d -817. 
€olo.—State Hig-hway Dept. v. .Stun- 
kard, 174 P,2d 346, 116 Colo. 3'58. 
Fla.—Campbell v. Home. 3 So.2d 12'5, 
147 Fla. 62‘3, 

Ga.—^U. S. Fidelity & Guaranty Co. v. 
Toombs County, 1 S.E.2d 411, 187 
Ga. 544. 

La.—McDonald v. Burns, 2 iLa.App. 1. 
Me.—Miller v. Fallon, 183 A. 416, 134 
Me. 145. 

Mass.—Cunningham v. Common¬ 
wealth, 180 N.E. 147, 278 Mass. 343. 
Miss.—Bell V. Union & Planters’ 
Bank & Trust Co., 130 So. 486, 168 
Miss. 4'86, correction denied 131 

So. 257, 161 Miss. 275. 

Mont.—Western Holding Co. v. 
Northwestern Land & Loan Co., 
120 P.2d •667, 113 Mont. 24. 

N.J.—Johnson v. Asbury Park Press, 
184 A. 618, 14 N.J.Misc. 282, af¬ 
firmed 189 A. 381, 117 N.J.Law 633. 
N.M,—^Davis v. Savage, 168 P.2d 8'51, 
60 N.M. '30. 

N.Y.—Hastings v. H. M. Byllesby & 
Co., 67 N.m2d 737, 293 N.Y. 413— 
Dunkum v. Maceck Bldg. Corpora¬ 
tion, 17'6 N.E. 392, 266 N.Y, 2'76— 
People V. Cohen, 157 N.E. 616, 246 
N.Y. 419—Bloch v. Schwartz, 41 N. 
Y.S.2d 837, 266 App.Div. 188—MaJL- 
ossi V. McElligott, 2 N.Y.S.2d 712, 
166 Misc. 613. 

Pa.—Philadelphia, B. & W. R. Co. v. 
Quaker City Flour Mills Co., 127 
A 845, 282 P€l 362—Travitz v. 
State Workmen's Ins. Fund, Com. 
PI., 63 Dauph.Co. 243. 

Wis.—In re Haller’s Estate, 18 N.W. 
2d 694, 246 Wis. 438—In re Bresne- 
han's Will, 265 N,W. 93, 221 Wis. 
61. ^ 

41 C.J. p 870 note 77. 

Effect of .postponement of operation 
of statute see infra § 4 f. 

Statute which bars any redress for' 
a wrong is invalid.—^Lindlots Realty 
Corporation v. Suffolk County, 296 N. 
Y.S. 699, 261 App.Dlv. 340, affirmed 
16 N,E.2d 393, 278 N.Y. 46, 116 A.L.R. 
1401. 

Legislature is presumed to conjsider 
reasonableness of time prescribed in 
statute in fixing* arbitrary limits.— 
Ralston v. Fifth Ave. Bond & Mort¬ 


gage Co.. 224 N.Y.S. 44, 130 Misc. 566, 
aflSLrmed 228 N.Y.S. 882, 223 App.Div. 
863, dismissed 164 N.E. 687, 249 N.Y. 
569. 

Time held not unreasonable 

(1) Six years.—^Atchafalaya Land 
Co. V. Dibert, Stark & Brown Cypress 
Co., 102 So. 871, 167 La. 689. 

(2) Three years. 

Cal.—Coombes v. Getz, 18 P.2d 939, 
217 Cal. 320. 

Ga.—^U. S. Fidelity & Guaranty Co. v. 
Toombs County, 1 S E.2d 411, 187 
Ga. 644. 

(3) Two years.—Columbian Build¬ 
ing & Loan Co. v. Meddles, Ohio App., 
36 N.E.2d 902—State ex rel. Union 
Trust Co. V. Pejsa, 15 Ohio Supp. 113, 
affirmed, Sup., State ex rel. 'Squire 
V, Pejsa, 72 N.E.2d 374. 

(4) One year. 

Md.—Kelch v. Keehn, -36 A.2d 644, 
183 Md. 140. 

N.Y.—Ralston v. Fifth Ave. Bond & 
Mortgage Co., 224 N.Y.S. 44, 130 
Misc. 656, affirmed 228 N.Y.S. 882, 
223 App.Div. 863, dismissed 164 N. 
E. 687, 249 N.Y. 569. 

(6) Six months.—-Rand v. Bossen, 
162 P.2d 467, 27 Cal.2d 61—Califor¬ 
nia Employment Stabilization Com¬ 
mission V. Chichester Transp. Co., 
Cal.App., 172 P.2d 100. 

50. Cal.—Rand v. Bossen, 162 P.2d 
457, 27 Cal.2d 61—Rosefield Pack¬ 
ing Co. V. Superior Court, 47 P.2d 
716, 4 Cal.2d 120. 

51. Ark.—Steele v. Gann, 123 S.W. 
2d 620, 197 Ark. 480, 120 A.L.R. 
754. 

Minn.—Kozisek v. Brigham, 210 N.W. 
622, 169 Minn. 67, 49 A.L.R. 1260. 

52. N.Y.—Ralston v. Fifth Ave. 
Bond & Mortgage Co., j224 N.Y.S. 
44, 130 Misc. 666, affirmed 228 N. 
Y.S. 882, 223 App.Div. 863, dismiss¬ 
ed 164 N.E. 6-87, 249 N.Y. 669. 

53. Declaration. requiring liberal 
construction 

Provision that statute curtailing 
limitation period should be liberally 
construed to effectuate public policy 
declared therein is element in deter¬ 
mining Whether legislature has com¬ 
mitted palpable error, as regards 
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question whether period provided for 
enforcing existing right is reasona¬ 
ble.—^Vanderbilt v. Hegeman, 284. N. 
Y.S. 686, 167 Misc. 908. 

54. Cal.—^Day v. Metropolitan Life 
Ins. Co., 64 P.2d 602, 11 Cal.App. 
2d 681, certiorari denied Metropoli¬ 
tan Life Ins. Co. v. Day, 67 'S.Ct. 
22, 299 US. 660, 81 L.Ed. 413. 

55. Fla.—Gerstel v. William Curry’s 
Sons Co., 26 So.2d 660, 157 Fla. 216 
—Daughter v. Boley, 68 So. 980, 
63 Fla. 76. 

Statute held not Invalid 

The 1941 act removing from titles 
to realty the clouds of unperformed 
contracts of record, as applied to 
purchaser or liis assigns who under 
1925 contract of purchase took no 
steps to bring themselves within the 
act, inclusive of institution of suit 
within six months after April i26, 
1941, is not unconstitutional as vio¬ 
lating constitutional provision that 
no statute shall be passed lessening 
time within which action may be 
commenced on any cause of action 
existing at time of its passage.— 
Mahood v. Bessemer Properties, 18 
So.2d 775, 154 Fla. 710, 153 A.L.R. 
1199. 

56. Cal.—Maryland Casualty Co. v. 
Nottingham, 63 P.2d 864, 18 Cal. 
App.2d 135. 

Miss.—McBride v. Burgin, 108 So. 
148, 142 Miss. 859, motion sustain¬ 
ed .108 So. 811, 143 Miss. 596, 

N.Y.—Stuebner v. Stuebner, 65 N.Y. 
S.2d 710, 184 Misc. 1034—Eyelng- 
ton v. Pardee, 64 N.Y.S.2d 612, 184 
Misc. 603. 

Agreement for period shorter than 
statutory period see infra § 26. 

57. U.S.—Carscadden v. Territory of 
Alaska, C.C.A.Alaska, 105 P.2d 377. 

Minn.—Kozisek v. Brigham, 210 Nr 
W. 622, 169 Minn. 67, 49 ALv^. 
1260. 

N.Y.—Bloch V. Sehwartz, 41 N.Y.S,24 
837, 266 App.Div. 188. , . 

Pa.—Commonwealth ex rel. KepeY* yi 
Brown, 193 A. 258. 327 Pa. li;6.; 
Tex.-—^Williams v. Reed, Civ.App.^^i60 
S.W..2d 316,' error refused. 

58r U.S.—Carsqa,dd%u v. Territory ot 
Alaaka, 0*0A.Alaska; 105 F.2d 877. 
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ableness of a statute shortening the period of limi¬ 
tation as to existing causes of action, the period of 
time between the passage of the statute and its 
effective date may be considered.^^ 

Extension of time. The legislature may extend 
the time within which an action may be brought, 
even as to existing causes of action.®® In some ju¬ 
risdictions the legislature may not by an extension 
of time remove a statutory bar to a cause of action 


which has already become complete,®! at le^st 
where the constitution expressly forbids a revival‘62 
but in other jurisdictions, except where the statu¬ 
tory bar operates to invest persons with title to 
property,®® statutes lifting the bar have been sus- 
tained®4 Where a right or obligation is created 
by statute and a time is fixed within which the 
right must be asserted, when the limitation period 
expires the right or obligation is extinguished and 


Ark.—Scliuman v. Walthour, 163 S. 

W.2d 617, 204 Ark. 634. 

Cal.—California Employment Stabili¬ 
zation Commission v. Payne, App., 
176 P.2d 716—Maryland Casualty 
Co. V. Nottingham, 63 P.2d 864, 18 
Cal. App. 2d 135—Coleman v. Su¬ 
perior Court in and for Calaveras 
County, 26 P.2d 675, 135 Cal.App. 
74. 

£ia.—State ex rel. Hills, Inc., v. Re¬ 
corder of Mortgages, 173 So. 139, 
186 La. 661. 

Mass.—Cunningham v. Common¬ 
wealth, ISO N.E. 147, 278 Mass. 343. 
Mo.—Spitcaufsky v. Hatten, 182 S.W. 

2d 86, 363 Mo. 94, 160 A.L.R. 990. 
Mont.—^Hogevoll v. Hogevoll, 162 P. 
•2d 218—Western Holding Co. v. 
Northwestern Land & Loan Co., 120 
P.2d 667, 113 Mont. 24. 

N.M.—^Davis v. Savage, 168 P..2d 861, 
60 N.M. 30. 

N.Y.—Dee v. State Tax Commission, 
13 N.Y.S.2d 719, 257 App.Div. 631, 
affirmed In re Dee's Will, 26 N.E. 
.2d 394, 282 N.T. 617—Stuebner v. 
Stuebner. 66 N.T.S.2d 710, 184 Misc. 
1034—Eyeington v. Pardee, 64 N.T. 
S.2d 612, 184 Misc. 803. 

Ohio.—^Faller v. Massachusetts Bond¬ 
ing & Insurance Co., App., 168 N.E. 
394. 

Or.—^Evans v. Finley, 111 P.2d 833, 
133 A.L.R. 1318, 166 Or. 227. 

Pa.—Commonwealth ex rel. Kelley 
V. Brown, 193 A. 258, 327 Pa. 136 
—Ferki v. Frantz' Transfer Co., 31 
A.2d 686, 162 Pa.Super. 267. 

Tex.—Bean v. J. I. Case Threshing 
Mach. Co., Civ.App., ,221, S.W. 684. 
Effect of postponement of operation 
of statute see infra § 4 f. 

Time held not unreasonable 

(1) Three months.—^Kozisek v. 
Brigham, 210 N.W. 622, 169 Minn. 57, 
49 A.L.R. 1260. 

(2) Forty-five days.—State ex rel. 
Boynton v. Board of Education of 
City of Topeka, 21 P.2d 295, 137 Kan. 
461. 

59. tJ.S.—^Reid V. Solar Corp., D.C. 
Iowa, 69 F.Supp. 626. 

60. U.S.—In re McClure Co., D.C.Ga., 
21 P.2d 638. 

Cal.—^Edison California Stores v. Mc- 
Colgan, 176 P.2d 697, reheard 183 
P.2d 16—Davis & McMillan v. In¬ 
dustrial Accident Commission, 246 
P, 1046, 198 Cal. 631, 46 A.L.R. 1095 


—California Employment Stabiliza¬ 
tion Commission v. Smileage Co., 
156 P.2d 454, 68 Cal.App.2d 249— 
Maryland Casualty Co. v. Notting¬ 
ham, 63 P..2d 864, 18 Cal.App.2d 
136—Coleman v. Superior Court 
in and for Calaveras County, 26 P. 
2d 673, 136 Cal.App. 74. 

Miss.—McBride v. Burgin, 108 So. 
148, 142 Miss. 859, motion sustain¬ 
ed 108 So. 811, 143 Miss. 696. 

Mo.—^Wentz v. Price Candy Co., 175 
S.W.2d 862, 352 Mo. 1. 

N.T.—Dee v. State Tax Commission, 
13 N.T.S.2d 719, 267 App.Div. 631, 
affirmed In re Dee's Will, 25 N.E. 
12d 894, 2'82 N.T. 617—Melnhard v. 
Mlllsteln, 293 N.T.S. 966, 162 Misc. 
22 . 

Utah.—State Tax Commission v. 
Spanish Fork, 100 P.2d 676, 90 
Utah 177, 181 A.L.R. 816. 

61. Ala.—Sugg V. Davis, 116 So. 16i2, 
22 Ala.App. 281, certiorari denied 
115 So. 168, 217 Ala. 191. 

Cal.—Wilmans v. Welssman, 102 P. 

2d 382, ?8 Cal.App.2d 693. 

Ga.—Bussey v. Bishop, 150 S.E. 78, 
169 Ga. 261, 67 A.L.R. 287. 

Mo.—Spitcaufsky v. Hatten, 182 S.W. 
2d 86, 363 Mo. 94, 160 A.L.R. 990 
—^Wentz V. Price Candy Co., 175 
S.W.2d 862, 362 Mo. 1. 

N.C.—^Wilkes County v. Forester, 167 
S.E. 691, 204 N.C. 163. 

Utah.—In re Swan's Estate, 79 P.2d 
999, 96 Utah 408. 

37 C.J. p 697 note 64. 

Repeal of statute of limitations as 
lifting bar see infra § 5. 

Vested rights see Constitutional 
Law § i266 c. 

Ill Texas 

(1) Legislature may not extend 
statutes of limitation as to causes of 
action already barred.—Wilson v. 
Work, 62 S.W.2d 490, 122 Tex. 646— 
Cathey v. Weaver, 242 S.W. 447, 111 
Tex. 615—^Wells v. Smith, Civ.App., 
144 S.W.2d 430, error dismissed, 
judgment correct. 

(2) Privilege of county to set up 
limitations as defense may be re¬ 
moved by legislature without impos¬ 
ing new debt against county.—Lime¬ 
stone County V. Robbins, 38 S.W.2d 
680, 120 Tex. 341, answer to certified 
questions conformed to, Civ.App., 42 
S.W.2d 169. 

62. Statute granting permission to 
individual to sue state for damages 


to property resulting from construc¬ 
tion of public improvement did not 
violate constitution prohibiting legis¬ 
lature from reviving any right or 
remedy barred by lapse of time — 
State V. Fletcher. 34 P.2d 696. 168 
Okl. 638. ^ 

63. U.S.—Stewart v. Keyes, ,OkJ., 65 

S. Ct, 807, 296 U.S. 408, 79 L.Ed. 

1607, rehearing denied 66 S.Ct 81 ' 
296 U.S. 661, 80 L.Ed. 470. * ' 

Kan.—Terrill v. Hoyt, '87 p.2d 238 
149 Kan. 61. 

64. U.S.—Chase Securities Corp. v. 
Donaldson, Minn., 66 S.Ct 1137, 826 
U.S. 304, 89 L.Ed. 1628, rehearing 
denied 66 S.Ct 1661, 326 U.S. 896, 
89 L.Ed. 2006—Cocke v. Morgan’s 
Louisiana & Texas R. & S. S. Co., 
Miss., 4 F.2d 961, reversed on oth¬ 
er grounds Morgan’s Louisiana & 
Texas R. & S. S. Co. v. Cocke, 47 S. 
Ct 342, 273 U.S. 666, 71 L.Ed. 826 
—Lakewood Engineering Co. v. 
New Tork Qent R. Co., D.C.Ohio, 2 
F,2d 121, error dismissed New Tork 
Cent. R, Co. V. Lakewood Engineer¬ 
ing Co., 46 S.Ct 201, 269 U.S. 698, 
70 L.Ed. 432^—Steingut v. Guaranty 
Trust Co. of N. T., D.C.N.T., 68 F. 
Supp. 623. 

N.T.—Robinson v, Robins Dry Dock 
& Repair Co., 144 N.E. 679, 238 N. 

T. i2'71, 36 AL.R. 1310, reargument 
denied 147 N.E. 171, 239 NT. 604, 
error dismissed Robins Dry Dock 
& Repair Co. v. Robinson, 46 S. 
Ct 636, 271 U.S. 649, 70 L.Bd. 1131. 

Pa.—In re Unruh's Estate, 29 Fa. 
Dist & Co. 118. 

Wash.—^Lane v. Department of I^ahor 
and Industries, 161 P.2d 440, 21 
Wash.2(l 420. 

37 C.J. p 697 note 64. 

Revival during pendency of actioii 
Where, after commencement; of 
plaintiff's action for death of h^r 
husband at time when it was barrel^ 
by limitations, a statute removing 
such bar and reviving the action was 
enacted, plaintiff was not requh^ed 
to bring new action, but might p#* 
ceed with the former although ban^ 
when first commenced.—Robinsou^/^* 
Robins Dry Dock & Repair Co*, 

N.E. 679, 288 N.T. 271, 36 A.ImK 
reargument denied 147 NE. 

N.T. 604, error dismissed RobihsiJI^ 
Dock & Repair Co. v. Robinsour'^ft 
Ct 636, 271 U.S. 649, 70 L.Ed. 
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cannot be revived by a subsequent statute enlarging 
the time limitation.®^ 

§ 3 . Construction of Statutes in General 

a. In general 

b. Favorable and reasonable construc¬ 

tion 

a. In General 

The general rules governing the construction of stat¬ 
utes ordinarily are applicable to statutes of limitation. 


§ 3 

The rules governing the construction of statutes 
generally, discussed in the C.J.S. title Statutes §§ 
311-440, also 59 C.J. p 943 note 29 et seq, are ap¬ 
plicable to statutes of limitation.®^ In accordance 
with general rules, it is often found necessary to 
construe statutes of limitations with reference to 
other legislative enactments.®*^ 

Where a general limitation law applicable to nu¬ 
merous classes of cases conflicts with the law ap¬ 
plicable only to a particular class, as a general rule 
the latter controls,®® especially where the general 
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as. U.S.—^William Danzer & Co. v. 
Gulf & S. I. R. Co.. Miss.. 45 S.Ct. 
612, 268 U.S. 633. 69 L.Ed. 467. 
Wash. —Lane v. Department of La¬ 
bor and Industries, 161 P.2d 440, 21 
Wash.2d 420. 

66. U.S.—Joint Council Dining Car 
Emp. Local 370, Hotel and Restau¬ 
rant Bmp. Intern. Alliance v. Del¬ 
aware, L. <& W. R. Co., C.C.A.N.T,, 
157 F.2d 417—Hann v. City of Clin¬ 
ton, Okl., ex rel. Schuetter, C.C.A. 
Okl., 131 F.2d 978. 

Conn,—Boardman v. Burlingame, 197 

A. 761, 123 Conn. 646. 

—Conn V. Chestnut Street Realty 
Co., 133 S.W.2d 1066, 235 Mo.App. 
309. 

Ohio.—Chianell v. Ozier Co., 44 N.E. 

2d 464, 140 Ohio St. 355. 

37 C.J. p 687 note 67. 

XiangTiage of act mast prevail and 
no reasons based on apparent Incon¬ 
venience or hardship can justify de¬ 
parture therefrom. 

U.S.—Amy v. City of Watertown, 
Wis.. 9 S.Ct. 537, 130 U.S. 320, 82 
L.Ed. 963—Otis, for Use of Baton 
V. Bennett. C.C.APa., 91 F.2d 631, 
certiorari denied Otis v. Bennett, 
58 S.Ct. 48, 802 U.S. 727, 82 L.Ed. 
561—Patterson v. Safe Deposit & 
Trust Co. of Baltimore, Md., 148 F, 
787, 78 C.C.A. 453. 

Cal.—Skidmore v. Alameda County, 
^0 P.2d 677, 13 Cal,2d 634. 

Where language is clear and dell- 
nite, statute needs no construction, 
and presumption is that legislature 
intended very thing that it said.— 
Reid V. Solar Corp., D.C.Iowa, 69 F. 
SUpp. 626. 

Furpose should he considered 
Mich.—Lenawee County v. Nutten, 
208 N.W. 613, 234 Mich. 391. 

Tex.—Owen v. City of Eastland, 78 
S.'Vy.2d 178, 124 Tex. 419. 
Construction to afford, day in pourt 
Statutes of limitation aud authori- 
tifeys pertaining thereto are construed, 
where possible, so,as ,to* give the parT 
ties their day in court-^Stone v. Sie¬ 
gel, 17 Ohio Supp. 131. 

Administrative proceeding 
B^plO^yer and insurer, urging that 
employee’s clahja for a^di- 
tk^^ compen^tion under Wot^k^j 


men’s Compensation Act is barred^ 
by general statutes of limitations 
must accept construction thereof a? 
applied to court actions.—^Eldridge v. 
Idaho State Penitentiary, 30 P.2d 
781. 64 Idaho 213. 

67. U.S.—Cliff V. Seligman & Latz, 
C.C.A.Ohio. 38 F.2d 179. 

Cal.—Federal Life Ins. Co. v. Cary, 
67 P.2d 129, 20 Cal.App.2d 257. 

Ill.—Munyon v. Wilson, 64 N.E.2d 
609, 322 Ill.App. 680. 

Mass.—Jordan v. Commissioners of 
Bristol County, 167 N.E. 652, 268 
Mass. 329. 

Ohio.—Bowman v. Lemon, 164 N.E. 

317, 116 Ohio St. 326. 

Tex,—Hart v. Winsett. 171 S.W.2d 
853, 141 Tex. 312. 

37 C.J. p 688 note 69. 

Nonclaim statute 

Nonclaim statute limiting actions 
on claims against an estate and gen¬ 
eral statute of limitations are both 
statutes of limitations and If there 
is any conflict between them they 
are to be harmonized, if possible, and, 
if not susceptible of a construction, 
which will make all other provisions 
harmonize, they are to operate to¬ 
gether as far as possible, consistent¬ 
ly with the evident intent of the 
later enactment.—Brockson v- Rich¬ 
ardson Bros., 24 A.2d 537, % Terry, 
Del., 465. 

Statute abolishing private seals 
Statute providing that action on 
specialty or agreement, contract, or 
promise in writing shall be brought 
within fifteen yeairs' after cause 
thereof accrued does not in any way 
conflict with statute abolishing pri¬ 
vate seals.—Alropa Corporation v. 
Kirchweiim, 33 N,B.2d 655, 138 Ohio 
St. 30, appeal dismissed 61 S.Ct. 1120, 
313 U.S. 549, 85 L,Bd. 1614. 

Statute relating tp accrual of caus¬ 
es of action must be considered in 
connection with five year limitation 
statute.—Propst v. Sheppard, Mo. 
App., 174 S.W^d 359. 

Statute relating to presentation of 
claims against municipal corpora¬ 
tions to governing authorities which 
provides that statute of limitations 
shall be suspended during time ,that 
demand foi* payment is pending- be 


fore such authorities without action 
on their part And two-year statute 
of limitations applicable to actions 
for injuries to the person are re¬ 
quired to be construed in all their 
parts and applied as one law.—City 
of Rome v. Rigdon, 16 S.E.2d 992, 
192 Ga. 742. 

Various limitation statutes 

(1) One-year, two-year, and four- 
year limitation statutes must be con¬ 
strued together.—^Arend v. Mylander, 
177 N.E. 877, 39 Ohio App. 277. 

(2) The general limitation provi¬ 
sions of Civil Pract. Act §“10 et seq., 
as distinguished from the periods oT 
limitation therein prescribed, apply 
to special statutes of limitation as 
well as to those which are contained 
in the Civil Practice Act^Kerr v, 
St. Luke’s Hospital, 28 N.T.S.2d 193, 
176 Misc, 610, affirmed 29 N.Y.342d 
141, 26,2 App.Div. 822, affirmed 39 N. 

B. 2d 291, 287 N.Y. 673. 

(3) Oklahoma three-year statute of 
limitations and two-year statute of 
limitations were intended to be mu¬ 
tually exclusive, the former covering 
contractual and statutory liabilities 
and the lattef* nonstatutory tort lia¬ 
bilities.—Momand v. Universal Film 
Exchange, D.C.Mass., 43 F.Supp. 996. 

(4) A statute providing that pre-’ 
scription shall be interrupted bv fly¬ 
ing of suit in court having jurlsd^- 
tlon of action against corporatloh,'’ 
a part of general corporation act,* 
was held not in conflict with a Stat¬ 
ute providing for interruption of pra*-- 
scription by filing of suit and service 
of citation, whether or not court had 
jurisdiction, but was merely in addi-' 
tion to latter statute.—^Hotard V. 
Brodr Wilhelmsen Aktieselskabet,* <X 

C. A.La., 23 F.2d 66-8. ' 

Statute supplanting oommoiL4%'^ 

remedy 

Where legislature has proY^e^ 
statutory remedy which supplam^4 
whole or lU part corresponding 
mon-law remedy and hah 
thereby statute 

ent from thkt/wj^di'^'^vfff^ 
mon-law remedy, 

State ’ ' i^el.^ Atfeoriiejr 

Hurst, 67 P.8i mi Zzk ' 

ba C5al.—PeOp^ Y-’CMamS, ^7^ 
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statute would tend to limit and shorten the time 
clearly given by the more specific one,®® and even 
where the more general provision prescribes a long¬ 
er period than the more specific provision,*^® or 
where the general statute by its very terms does not 
apply to cases specially provided for.^l The gen¬ 
eral rule stated is sometimes prescribed in sub¬ 
stance by statute.'^^ 

Omitted cases. In at least one state the rule has 
been upheld that the statute will be extended by 
construction to embrace such omitted cases as are 
within the reason of the statute, but not within its 
express provisions,7® but the better rule seems to 
be that they should be regarded as omitted cases 
for which the legislature has failed to provide and 
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which are therefore subject to no limitation.74 
Claims before an executive board may by legisla¬ 
tive inadvertence be subject to no period of limi¬ 
tation, in which event the defect cannot be cured by ' 

judicial interpretation.^^ 

b. Favorable and Eeasonable Construction 

The statutes of limitation ordinarily are favored and 
are entitled to a rea*sonable construction, but they may 
not be applied to cases not clearly within their provl. 
sions. 

Although the statute of limitations has been re¬ 
garded by some of the earlier decisions and 
comparatively late cases as an unconscionable and 
dishonorable defense,'?® the attitude of the courts 
generally is to view such statutes with favor,or 


794, certiorari granted 67 S.Ct. 
1093. 

Iowa.—Johnson County v. O’Connor, 
4 N.W.2d 419, 231 Iowa 1833. 

Kan.—Lardner v. Cook, 103 P.2d 849, 
152 ICan. 266< 

Wls.—In re Frederick’s Estate, 19 N. 

W.2d 248, 247 Wls. 268. 

37 C.J. p 688 note 70. 

Applicability of different limitations 
to same action see infra § 107. 

6^. Neb.—^Alexander v. Overton, 34 
N,W. 629, 22 Neb. 227. 

70. Kan.—Orzem v. McNeill, 176 P. 
633, 103 Kan. 429, 3 A.L.R. 1698, 
rehearing denied 176 P. 106, 103 
Kan. 694. 

Minn.—^Virtue v. Creamery Package 
Mfg. Co., 142 N.W. 930, 123 Minn. 
17, li.R.A.1916B 1179, reargument 
denied 142 N.W. 1136. 123 Minn. 17, 
Li.R.A.1916B 1196. 

71. N.T.—Berner v. Walker. 116 N. 
T.S. 616, 63 Mlsc. 262. 

37 C.J. p 688 note 74. 

72. Mont.—Mondiah Trust v. Kemp¬ 
er, 118 P. 811, 44 Mont. 1, 1 Ann. 
Cas.l912D 1326. 

Ohio.—Brrett v. Howert. 84 N.B. 753, 
78 Ohio St. 109. 

57 C.J. p 807 note 95. 

rs. Conn.—^Appeal of Hart, 3,2 Conn. 
620. 

r4. XJ.S.—^Alropa Corporation v. My¬ 
ers, P.C.Del., 65 P.Supp. 936. 

Wyo. —^Roberts v. Roberts, 162 P.2d 
117. 

17 C.J. p 689 note 80. 
limitations in actions or proceedings 
not specifically provided for see 
infra § 103. 

If statute Is of doubtful applioabU- 
ty, court should disallow claimed 
Imitation. 

Lriz.—Pima Farms Co. v. Elliott, 258 
P. 304, 32 Ariz. 342. 

Jal.—McGrath v, Butte County, 87 
P.2d 381, 30 Cal.App.2d 734. 

)oubt as to applicability of different j 
statutes see infra $107. I 


75. N.T.—People v. Zucca, 145 N.T. 
S. 764, 160 App.Div. 678. 

76. Ariz.—O’Malley v. Sims, 76 P. 
2d 60, 61 Ariz. 165, 116 A.L.R. 634. 

Del.—Red Men’s Fraternal Acc. Ass’n 
of America v. Merritt, 117 A. 284, 
2 W.W.Harr. 1. 

37 C.J. p 689 note 84. 

Defense not favored 
Ariz.—O’Malley v. Sims, supra—Pip¬ 
er V. Salem, 61 p.2d 399, 48 Ariz. 
314—Southern Pac, R. Co. of Mex¬ 
ico V. Gonzalez, 61 p.2d 377, 48 
Ariz. 260, 106 A.L.R. 1012—Ander¬ 
sen V. Thude, 26 P.2d 272, 42 Ariz. 
271. 

S.C.—Scovill V. Johnson, 8 S.E.2d 643, 
190 S.C. 467. 

Fresoriptlon of obligations by time 
is not favored.—^Angichiodo v. Cera- 
mi, D.C.La., 36 P.Supp. 359, affirmed, 
C.C.A., 127 P.2d 848. 

AS against public policy statute of 
limitations cannot prevail.—^Whipple 
V. Industrial Commission, 121 P.2d 
876, 69 Ariz. 1—Olsen v. Union Canal 
& Irrigation Co., 119 P.2d 669, 68 
Ariz. 306—^Red Rover Copper Co. v. 
Industrial Commission, 118 P.2d 1102, 
68 Ariz, 203, 137 A.L.R. 740. 

77. U.S.—^Versluis v. Town of Has¬ 
kell, C.C.A.Okl., 164 F.2d 936— 
Goodall Co. V. Sartln, C.C.A.Tenn., 
141 F.2d 427, certiorari denied 66 
S.Ct. 34, two cases, 323 U.S. 709, 
89 L.Ed. 671—Spear & Co. v. Hein- 
er, D.C.Pa., 84 F.2d 796, supple¬ 
mented 64 F.2d 134, affirmed, C.C. 
A., Heiner v. Spear & Co., 61 P.2d 
1030—^Wright v. Bankers Service 
Corporation, D.C.Cal., 39 P.Supp. 
9’80, appeal dismissed, C.C. A., 

Wright V. Gibson, 128 P.2d 865— 
Loughman v. Pitz, D.C.N.T., ,36 P. 
Supp. 302. 

Cal.—^Atlas Finance Corp. v. Kenrty, 
157 P.2d 401, 68 Cal.App.2d 504— 
Moore v. U. S. Fidelity & Guaran¬ 
ty Co., 9 P.2d 562, 122 Cal.App. 
205. 

Ill.—^A.shmore v. Wolf, 64 N.E.2d 215, 
327 Ill.App. 413. 
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Ind.—Marshall v. Watkins, 18 N.E.2a 
954, 106 Ind.App. 236, 

Mich.—Simon v. School Board of 
Dist. No. 2 of Richland and Mills 
Townships, 800 N.W. 861, 299 Mioh. 
478. 

Ohio.—Chisnell v. Ozler Co., 44 nE. 

2d 464, 140 Ohio St. 365, 

Tenn.—City of Knoxville v. Gervin 
89 S.W.2d 348, 169 Tenn. 532, 108 
A.L.R. 877—Patten v. Standard Oi! 
Co. of Louisiana, 65 S.W.2d 769, 
165 Tenn. 438. 

Tex.—Estes v. State, Civ.App., 82 S. 
W.2d 708, reversed on other 
grounds State v. Estes, 109 S.W.2d 
167, 130 Tex. 4^5. 

37 C.J. p 680 note 85. 

Not unfavored 

La.—Succession of Smith, 162 So. 2L 
182 La. 889. 

Whenever legally presented, pre¬ 
scription, which is well-recognized 
legal plea, must be enforced,—Be 
Bouchel V. Koss Const. Co., 167 So. 
270, 180 La. 616. 

Statutes have become rules of prop, 
erty 

Cal.—Fontana Land Co. v. Laughlin, 
260 P. 669, 199 Cal. 626, 4« A.L.R. 
1808. 

Okl.—Raymer v. Comley Lumber Co.^ 
88 P.2d 8, 169 Okl. 676. 

37 C,J. p 689 note 86 [b]. 

Good, faith is not required " 

La.—^Newlin v. New Orleans Public 
Service, 128 So. 328, 168 La. 794 
Xu Missouri 

(1) Statutes of limitations are fa¬ 
vored.—Belfast Inv. Co. v. CunT, 
176 S.W. 201, 264 Mo. 483—Federal 
Deposit Ins. Corporation v. Farm^' 
Bank of Newtown, 180 S.W..2d 

238 Mo.App. 350—McIntyre v. Kaii-"' 
sas City, 171 S.W.2d 805, 237 
1178—Blsesi V. Farm <& Home SaT-' 
ings & Loan Ass’n of Missoutf, 78 S. 
W.2d 871, 281 Mo.App. 897.^ ' ' 

(2) However, it has alsp 

ed that the law favors ri^ht 
tion rather than right of limltafetoa 
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at least as honorable and legitimate defenses,78 as 
founded on sound'policy,and as being beneficial 
in their effects, and hence it may be laid down as 


a general rule that they are entitled to receive, if 
not a liberal,^^^ at least a reasonable construction 
in furtherance of their manifest object,although 


^Gresham v. Talbott, 31 S.W.2d 766, 
^26 Mo. 617. 

Ill 23*ew York 

(1) Statute of limitations is bene¬ 
ficial, and is not looked on with dis¬ 
favor.—Sears v. Hetfleld, 214 N.Y.S, 
673, 216 App.Div. 767. 

(2) Statute of limitations is not 
looked on with favor as defense.— 
Crocker v. Ireland, 252 N.Y.S. 631, 
141 Misc. 418, reversed on other 
grounds 256 N.Y.S. 638, 236 App.Div. 
760. 

^ U.S.—Guaranty Trust Co. of 
New York v. U. S., N.Y., 68 S.Ct 
786, 304 TJ.S. 126, 82 L.Ed. 1.224, 
mandate conformed to, C.O.A., U. S. 
V. Guaranty Trust Co. of New 
York, 100 F.2d 369. 

37 C.J. p 690 note 86. 

Defense as nuconscloiLable 

(1) Statute of limitations Is not 
an unconscionable defense. 

Or.—^Eastman v. Crary, 284 P. 280, 
131 Or. 694. 

Wash.—Walker v. Sieg, 161 P.2d 642, 
23 Wash.2d 562—Pinnell v. Copps, 
271 P. 882, 149 Wash. 578. 

37 G.J. P 690 note 86 [e]. 

(2) However, while plea of stat¬ 
ute is not unconscionable defense, It 
is not such a meritorious defense 
that either law or fact should be 
strained in aid of it.—'Cannavina v. 
Pdston, 124 P.2d 787, 13 Wash.2d 182 
—Hein v. Gravelle Farmers’ Elevator 
Co., 2 P.2d 741, 164 Wash. 309, 78 
AL.R. 631—3'7 C.J. p 689 note 86 
[e] (2), 

Statute of limitations not technical 
defense 

O.S.—^Widdows V. Keaton, D.C.Okl., 
44 P.2d 839. 

N.Y.—Turner v. American Metal 
Co., 36 N.Y.S.2d 366, reversed on 
other grounds 60 N.Y.S.2d 800, 26'8 
App.Div. 239. 

37C.J. p 690 note 86 [a]. 

Statute is entitled to same consid¬ 
eration as other statutes and should 
not be explained away.—Schmidt v. 
Hicks, 162 N.E. 762, 28 Ohio App. 
413. 

Evasion of statute not encouraged 

Courts will not aid or encourage 
parties in their attempt, by mere 
strategy in judicial proceedings, or 
by circuitous route of action, to 
avoid statute of limitations.—Bach- 
ertz V. Hayes-Lucas Lumber Co., 276 
N.W. 694, 201 Minn 171. 

79. tr.S.—In re Gilmasa Son & Co., 
D.C.N.Y., 67 F.2d 294. 

Cal.—^Nighbert v. First Nat. Bank, 
. 79 P.2d 1106, 26 Cal.App.2d 624. 
Del.—^Bovay v. H. M. Byllesby & Co., 
Ch^ 29 A.2d 801. 


Ga.—Bank of Jonesboro v. Carnes, 2 
S.E.2d 495, 187 Ga. 795, 130 A-L.R. 
1 . 

Ill—Desiron v. Peloza, 32 N.E.2d 316, 
308 Ill App. 682. 

La.—Meyer v. Parish of Plaquemines, 
App., 11 So.2d 291. 

Md.—McMahan v. Dorchester Fertili¬ 
zer Co., 40 A.2d 313, 184 Md. 155. 
Miss.—^Nash v. Fletcher, 44 Miss. 609. 
Wyo.—Corpus JTuris cited In Board 
of Com’rs of Big Horn County v. 
Bench Canal Drainage Dist., 108 F. 
2d 590, 593, 66 Wyo. 260. 

37 C.J. p 690 note 87. 

Statute Is declaration of public 
policy which the courts can do no 
less than respect.—Walker v. Sieg, 
161 P.2d 642, 23 Wash.2d 562—Ar¬ 
thur V. Burke, 145 P. 974, 83 Wash. 
690. 

Hardship 

(1) Regardless of particular cases 
of hardship, statute is operative. 
Cal,—Beck v. Ransome-Crummey Co.,* 

184 P. 431, 42 Cal.App. 674, 680. 
Tenn.—Hall v. Skidmore, 168 S.W.2d 
800, 26 Tenn.App. 189, rehearing of 
petition for certiorari denied 171 
S.W.2d 274, 180 Tenn. 23. 

(2) However, without assuming to 
overrule limitation statutes, courts 
will wherever possible construe them 
so as to prevent hardship.—State ex 
rel. Stelnfort v. District Court of 
Fourth Judicial Dist. in and for Ra¬ 
valli County, 107 F.2d '890, 111 Mont. 
216. 

80. Ala.—^Howell & Graves v. Curry, 
6 So.2d 106, 242 Ala. 122. 

37 C.J. p 690 note 88. 

Ziiberal construction 
Idaho.—Mendini v. Milner, 276 P. 
313, 47 Idaho 439. 

Ill.—Thornton v. Nome «& Sinook Co., 
260 Ill.App. 76. 

Kan.—^Erskine v. Dykes, 150 P.2d 322, 
158 Kan. 788 

Miss.—First Nat. Bank & Trust Co. 
V. Landau, 184 So. 618, 183 Miss. 
661. 

—Wentz v. Price Candy Co., 176 
S.W.2d 852, 352 Mo. 1. 

N.Y.—In re Steinway’s Estate, 21 
N.Y.S.2d 31, 174 Misc. 554. 

Pa.—^Kennedy v. Holmes Const. Co., 
24 A.2d 451, 147 Pa.Super. 348—De 
Joseph V. Standard Steel Car Co., 
99 Pa.Super. 497. 

Tex.—Metropolitan Casualty Ins. Co. 
of New York v. Davis, Civ.App., 174 
S.W.2d 84, error granted. 

37 C,J. p 690 note 88 Ca]-[d]. 

Broad construction 
Mo.—^Home Ins. Co. v. Mercantile 
Trust Co., 284 S.W. 834, 219 Mo. 
App. 645. 


Strict construction 
Cal.—Skidmore v, Alameda County, 
90 P.2d 677, 13 Cal.2d 634. 

Me —^Doughty v. Maine Central 
Transp. Co., 39 A.2d 758, 141 Me. 
124, 167 A.L.R. 769. 

Especially when relating to land, 
statutes of limitation should receive 
a liberal construction with a view to 
the attainment of their object, which 
is to give repose to parties in their 
possession under an apparent right. 
Colo.—^Federal Farm Mortg. Corpora¬ 
tion V. Schmidt, 126 P.2d 1036, 109 
Colo. 467—Wolf V. Hallenbeck, 123 
P.2d 412, 109 Colo. 70. 

Ky.—Phillips v. Pope. 10 B.Mon. 168. 
As against government 

Statutes of limitations sought to 
be applied to bar rights of govern¬ 
ment must be strictly construed in 
government’s favor.—^Independent 

Coal & Coke Co. v. U. S., Utah, 47 
S.Ct. 714, 274 U.B. 640, 71 L.Ed. 1270 
—McCarthy Co. v. Commissioner of 
Internal Revenue, C.C.A., 80 F.2d 618, 
certiorari denied 56 S.Ct. 675, 298 U. 
S. 655, 80 L.Ed. 1381—W. P. Brown 
«& Sons Lumber Co. v. Commissioner 
of Internal Revenue, C.C.A., 38 F. 
2d 425, affirmed W. P. Brown & Sons 
Lumber Co. v. Burnet, 61 S.Ct. 140, 
282 U.S. 283, 76 L.Ed. 343—37 C.J. P 
690 note 88 [f]. 

Statute which tolls statute of lim¬ 
itations should be liberally construed 
in order to accomplish that purpose. 
-^In re Goldsworthy’s E^ate, 115 P. 
2d 627, 45 N.M. 406, 148 A.L.R. 722. 
m z;ouisiana 

(1) Statutes of limitation by 
which civil obligations are merely 
converted into natural obligations 
are favorable to debtor and are not 
to be construed rigidly against credi¬ 
tor.—^Mansur v. Abraham, 164 So. 
421, li83 La. 633, certified question 
conformed to, App., 164 So. 418, fol¬ 
lowed in Merey v. Abraham, 164 So. 
420. 

(2) In application of doctrine pf 

prescription as bar to action and a 
release from liability in connection 
with tort actions, there is a trend to¬ 
ward broad and liberal construction 
of prescriptive statutes which will 
protect fundamental rights of parties 
rather than enforce fine distinctions 
and technicalities.—^Davies v. Consol¬ 
idated Underwriters, App., 14 Soy2d 
494. ' 

(3) Code requirements for 
tiveness of prescription are to be 
strictly construed.—^Angkshiodo v, 
Oerami, D.C.La., 36 F.Sup®?. 3 5^;:* Af¬ 
firmed, C.C.A., 127 F.2d 848. 

81. U*S.—^Versluis v. To\^ of 
kell, Okl., C.C.A.Okl., 164 F.2d 935. 
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or qualifications not ckarly expressed in the stat¬ 
ute itselfS4 or clearly established by judicial au¬ 
thority. ^ 5 

On the other hand, it is a familiar principle that 
a statute of limitations should not be applied to 
cases not clearly within its provisions it should 


§ 3 

it has been said that courts are not swift in lending 
their aid to a defense of this sort.^2 Thus in the 
construction of a statute of limitations general 
words are to have a geheral operation, and the stat¬ 
ute is not to be subjected to judicial exceptions, 
arising from a supposed equity in other words, 
the courts cannot engraft on the statute exceptions 


Ala.—Howell & Graves v. Curry, 6 
So.2d 106, 242 Ala. 122. 

N.y.—Harr v. Wright, 298 N.T.S. 
,270, 164 Mlsc. 395, affirmed 296 N. 
y.S. 463, 250 App.Div. 830. 

Okl.—Corpus Juris cited in. City of 
Bristow ex rel. Hedg-es v. Groom, 
151 P2d 936. 940, 194 Okl. 384, 

37 C.J. p 690 note 89. 

Statutes should he fairly con¬ 
strued and should not be defeated by 
overstrlct construction.—Buzzn v. 
Muncey Cartage Co., 226 N.W, 836, 
248 Mich. 64. 

Courts may consider reasonahle- 
ness of result and practical effect of 
different interpretation.—Jennings v. 
Lowery & Berry, 112 So. 692, 147 
Miss. 673. 

Common sense and justice * 

The rule limiting force of judicial 
conceptions at boundary of common 
sense and justice, as respects ques¬ 
tions arising out of Russian revolu¬ 
tion and subsequent nonrecognition 
of Soviet government applies to stat¬ 
ute of limitations, but this does not 
mean that statute should shrink or 
stretch with chancellor's convenience, 
but contemplates that facts to which 
statute is to be applied be examined 
with a common-sense appraisal pf 
inevitable improvisations which were 
products of long period of nonrecog¬ 
nition of Russia,—Stelngut v. Guar¬ 
anty Trust Co. of N. T., D.C.N.Y., 68 
P.Supp. 623. 

82. Colo.—Gold Glen Mining, Mill¬ 
ing & Tunneling Co. v. Dennis, 1-21 
P. 677, 21 Colo.App. 284. 

37 G.J. p 691 note 90, 

Courts do not volunteer enforce- 
ment of statutes of limitation, but 
will not refuse to enforce them when 
they are invoked by parties.—Bach- 
ertz V. Hayes-Lucas Lumber Co., 276 
N.W. 694, 201 Minn. 171. 

83. Ga,—Corpus Juris cited in Pa- 
telhs V. King, 182 S.E. 80'8, 812, 62 
Ga.App. 118. 

Tex.—Davis v. Howe, Com.App„ 213 
S.W. 609. 

37 C.J. p 691 note 91. 


justment v. State ex rel. Soswaman, 
165 So. 761, 231 Ala. 620. 

Del,—Bovay v. H. M. Byllesby & Co., 
Ch.. 29 A.2d 801. 

Ga.—Patellis v. King, 182 S.E. 808, 62 
Ga.App. 118. 

Idaho.—Mendinl v. Milner, 276 P. 313, 
47 Idaho 439. 

Iowa.—Rohrig v. Whitney, 12 N.W.2d 
866, 234 Iowa 435. 

Ky.—Newby's Adm'r v. Warren’s 
Adm'r, 126 S.W..2d 486. 277 Ky. 
338. , 

Md.—McMahan v. Dorchester Perti- 
lizer Co., 40 A.2d 313, 184 Md. 166. 
Mont.—Taylor v. Rann, 80 1^2d 87S, 
106 Mont. 6 88. 

N.Y.—Turner v. American Metal Co., 
36 N.y.S.2d 366, reversed on other 
grounds 60 N.Y.S.2d 800, 268 App. 
Div. 239, appeal dismissed 66 N.B. 
2d 691, 295 N.Y. 822. 

S.D.—^Kirby v. Madden, 284 N.W. 54, 
66 S.D. 397. 

Tenn.—Peoples Bank & Trust Co. v. 
Chumbley, 129 S.W.2d 213, 174 
Tenn. 681, 122 A.L.R. 936. 

•irex.—Robin v. Ely & Walker Dry 
Goods Co., Clv.App., 137 S.W.2d 
164, error refused. 

Va.—Barley v. Duncan, 18 S.E.2d 
294, 177 Va, 192. 

Wyo.—Rowray v. McCarthy, 42 P.2d 
64, 48 Wyo. 108. 

37 C.J. p 691 note 92. 

Statute should not be lightly set 
aside 

Iowa.—Hagen v. Nielsen, 279 N.W. 
94, 226 Iowa 127, opinion supple¬ 
mented 281 N.W. 366, 226 Iowa 127. 
Exceptions are not favored 
U.S.—Otis, for Use of Baton v. Ben¬ 
nett, C.C.A.Pa., 91 F.2d 681, certio¬ 
rari denied Otis v. Bennett, 58 S.Ct. 
48, 302 U.S. 7.2*7, 82 L.Bd. 661. 

Kan.—Baxter v. Krause, 101 P. 467, 
79 Kan. 861, 23 L.R.A.,N.S., 647. 
Unless party brings himself with¬ 
in exception to statute, the statute 
cannot be avoided.—^McIntyre v. Kan¬ 
sas City, 171 S.W.2d 806, 28'7 Mo.App. 
1178—Blsesl V. Farm & Home Sav¬ 
ings & Loan Ass'n of Missouri, 78 S. 
W.2d 871, 231 Mo.App. 897. 


84. U.S.—^Versluis v. Town of Has¬ 
kell, C.aA.Okl., 164 F.2d 935—Otis, 
for Use of Baton v. Bennett, C.C.A. 
Pa., 91 P.2d 631, certiorari denied 
Otis V. Bennett, 68 S.Ct. 48, 302 
U.S. 727, 82 L.Bd. 561—Creasy v. 
U. S., D.C.Va., 4 F.Supp. 175. 

—^Hudson v. Moore, 194 So. 147, 
i39 Ala. 130—State Board of Ad- 


Enumeration of specific exceptions 

to statute excludes by implication 
all other exceptions. 

Kan.—^Atchison, T. & S. F. R, Co. v. 
Atchison Grain Co,, 76 P. 1051, 68 
Kan. 585. 

Miss.—^Wilson v. Wilson, 146 So. 866 , 
166 Miss. 369. 

Okl.—Cummings v. Board of Bduca- 
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tion of Oklahoma City, 125 
989, 190 Okl. 633. 

W.Va.—Ploge V. Blair, 141 S.E, 444 
106 W.Va. 29. 

Exceptions in statute are strictly 
construed and are not enlarged on by 
court on considerations of apparent 
hardship, or inconvenience. 

Mo.—^Woodruff V. Shores, 190 S.W. 2<3 
994, 354 Mo. 742. 

Okl.—Cummings v. Board of Educa¬ 
tion of Oklahoma City, 126 P 2<3 
989, 190 Okl. 633. 

W.Va.—Hogo V. Blair, 141 g.E. 444 
106 W.Va. 29. 

85. Md.—Hahn v. Clay brook, 100 A. 
S3, 130 Md. 179, L.R.A.1917C 1169* 

37 C.J. p 691 note 93. 

^^Invlnolble necessity’’ 

Courts hold litigants strictly to 
terms of statute of limitations and 
allow only express statutory excep¬ 
tions to its operation, except in case 
of Invincible necessity.—Bank of 
Jonesboro v. Carnes, 2 S.E. 2 d 496. 
187 Ga. 795, 130 A.L.R. 1—37 C.J, p 
691 note 93 [a]. 

Where suit is legal impossibility, 
judicial exceptions to the statute are 
implied, as where there is no com¬ 
petent plaintiff or defendant or, no 
forum in which to sue.—Anderson v. 
Oailey, D.C.Ga., 83 F.2d 689. 

86. U.S.—Corpus Juris cited in 
Eclipse Lumber Co, v. Iowa Loan 
& Trust € 0 ., C.C.A.Iowa, 38 F. 2 d 
608, 610. 

Colo.—Wyatt v. Burnett, 86 P.2d 768, 
96 Colo. 414. 

Ill.—^White V. Turner-Hudnut Co., 
162 N.B. 672, 322 Ill. 1S3. 

La.—State v. Stewart Bros. Cotton 
Co., 190 So. 317, 193 La. 16. 

Mo.—Ck>rpus juris cited tu Macon 
County v. Farmers’ Trust Co. of 
Macon, 29 S.W.2d 1096, 1098, 326 
Mo, 784—Federal Di'posit Ins. Cor¬ 
poration V. Farmers Bank Of New¬ 
town, 180 S.W.2d 632, 233 Mo-App^ 
350, 

N.Y.—^Dee v. State Tax Commlsslonr 
13 N.Y.S,2d 719, 257 App.Div. 53L 
affirmed In re Dee’s Will, 25 
2d 394, 282 N.T, 617, , 

Ohio.—Chisnell v. Ozler Co., 44 NA, 
ad 464, 140 Ohio St. 356. ^ 

Okl.—Hickman v. Gumerson, %%% PI 
2d 765, 109 Okl. 614. ‘ ^ 

Wyo.—C^^rpns Juris quoted in 
erts V. Roberts, 162 R2d 111^, Sti- 
37 C.J. p 691 note 94, 
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not be extended by construction.®? Lapse of time 
will not bar a suit on a right of action given by a 
statute which is inconsistent with the statute of 
limitations.®® 

§ 4. Prospective or Retroactive Operation 

a. In general 

b. Statutes expressly prospective or re¬ 

troactive 

c. Statutes not expressly referring to ex¬ 

isting causes of action 

d. Extension of statutes to pending ac¬ 

tions 

e. Extension of statutes to actions al¬ 

ready barred 


§ 4 

f. Effect of postponement of operation 

of statute 

g. Time of accrual of cause of action 
a. In General 

In the absence of a clear legislature intent, statutes 
of limitation ordinarily will not be given a retroactive ef¬ 
fect. 

Under the fundamental rule for the construction 
of statutes, discussed in the C.J.S. title Statutes § 
414, also 59 C.J. p 1159 note 37 et seq, statutes of 
limitation ordinarily will not be given a retroac¬ 
tive effect unless it clearly appears that the legis¬ 
lature so intended;®® and in some jurisdictions 
statutes direct that statutes of limitations are to be 
construed prospectively.®® However, within con- 
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Limitations as applicable to: 
Particular actions see infra §§ 33- 
107. 

3uits In equity see Equity § 131, 

87. Ark.—Breining v. Lippincott, 187 

S. 'W'. 915, 125 Ark. 77. 

Mo.—Mergenthaler Linotype Co. v. 
Kebby, 146 S.W.2d 696—Federal 
Deposit Ins. Corporation v. Farm¬ 
ers Bank of Newtown, 180 S.W.2d 
532, 238 Mo.App, 360. 
t7.T.—Dee v. State Tax Commission, 
13 N.y.S.2d 719, 267 App.Div. 631, 
affirmed In re Dee's Will, 25 N.B. 
2d 394, 282 N.Y. 617. 

17 C.J. p 691 note 96. 

Cases to wliloh. shortened period 
ippUes will not be extended by con¬ 
struction.—^Macon County v. Farm- 
irs' Trust Co. of Macon, 29 S.W..2d 
L096, 325 Mo. 784. 

Prescriptions ntay not he extended 
by analogy from one subject to an- 
Hher.—Meyer v. Parish of Plaque- 
nines, La.App., 11 So.2d 291—Derbes, 
Uaballero & Miller v. Checker Cab 
:3o., La.App., 126 So. 261. 

38. D.C.—^Depue v. District of Co¬ 
lumbia, 45 App.D.C. 64. 

17 C.J. p 691 note 96. 

39. XT.S.—U. S. V. St. Louis. S. F. & 

T. Ry. Co., Ct.Cl., 46 S.Ct. 182, 270 

U. S. 1, 70 L.Ed. 435—William Dan¬ 
ger & Co. V. Gulf & S. I. R. Co., 
Miss., 46 S.Ct. 612, 268 IJ.S. 633, 69 
L.Ed. 467—Fullerton-Krueger Lum¬ 
ber Co. V. Northern Pac. Ry. Co„ 
Minn., 45 S.Ct. 143, 266 U.S. 435, 
69 L.Ed. 367—Rockton & Rion Ry. 

V. Davis, C.C.A.S.C., 169 P.2d 291 
--<Jorpns Jnrls quoted In U. S. v. 
Mercantile Nat. Bank at Dallas, 
D.CLa., 67 F.Supp. 759, 762—^Davis 

Stockton ^ R. R. R., D.C.S.C., 65 
^.Supp. 67—SchaflC v. U. S., 69 Ct. 
318. 

Coco V. Miller, ?Lp4 S.W.2d 209, 
Xp Ark, 999. 

a£^TM2alifornla Employment Stabili- 
^lon Commission v. Chichester 
Yransp. Co., App., 172 P.2d 100. 

5$0.J.S.-68 


Colo.—State Highway Dept. v. Stunk- 
ard, 174 P.2h 346, 115 Colo. 368— 
Corpus Juris cited in Jones v. 
O’Connell, 285 P. 762, 763, 87 Colo. 
103. 

Del.—Friedmann v. McGowan, 42 A. 

723, 1 Pennew. 436. 

Ga.—Smith v. Vickers, 170 S.B. 6'80, 
47 Ga.App. 443. 

Ill.—Hathaway v. Merchants' Loan & 
Trust Co., 75 N.E. 1060, 218 Ill. 
680, 4 Ann.Cas. 164—Gruber v. La¬ 
Salle County Carbon Coal Co., 150 
Ill.App. 427. 

Iowa,—Tischer v. City of Council 
Bluffs. 8 N.W.2d 166, 231 Iowa 1134 
—^Hinrichs v, Davenport Locomo¬ 
tive Works, 214 N.W. 685, 203 Iowa 

139- 5. 

Kan.—Siefkin v. Slefkln, 92 P.2d 
1006, ISO Kan. 896. 

Me.—Miller v. Fallon, 183 A. 416, 
134 Me. 14'5. 

Md.— Corpus Juris cited in Kelch v. 
Keehn, 36 A.2d 644, !546, 193 Md. 

140— Taggart v. Mills, 23 A.2d 832, 
180 Md. 302—Dashiell v. Holland 
Maide Candy Shops, 188 A. 29, 171 
Md. 72— Corpus Juris cited in Ire¬ 
land V. Shipley, 166 A, 693, 69’7, 
166 Md. 90. 

Mich,—In re DeBancourt's Estate, 
272 N.W, 891, 279 Mich. 618, 1X0 A. 
L.R. 1346. 

Mo.—Rainey v. Davidson, 26 S.W.2d 
841, 224 Mo.App. 679. 

N.T.—Hastings v. H. M. Byllesby & 
Co., 40 N.T.a2d 307, 265 App.Div.' 
663, affirmed '57 N.B.2d 737, 293 N. 
Y. 413—^Roche v. New York City 
Employees' Retirement System, 18 
N.Y.S.2d 736, 173 Misc. 708—Eich- 
ler V. McElligott. -8 N.Y S.2d 98L 
169 Hisc. 848, ^ 

N.C.—Fanners' Bank & Trust Co. v. 
Redwine, 167 S.B. 687, 294 N.C. 
126. 

Or.—^Fullerton v. Lamm, 163 P.2d 
941. 177 Or. 6'5, rehearing denied 
W P.3d 63, 1T7 Or. M. 

Pa.—Petition of H. •Q. l^ick Coke Co , 
42 A.2d 532, 352 Pa. 2^69-Phila- 
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I delphla, B. & W. R. Co. v. Quaker 
City Flour Mills Co„ 127 A. 846, 

! 282 Pa. 362. 

Tex.—^Fannin County v. Renshaw, 
Civ.App., 29 S.W.2d 476, error dis¬ 
missed. • 

Va.—Corpus Juris cited in Ferguson 

V. Ferguaon, 192 S.E. 774, 777, 169 
Va. 77. 

Wash.—Lane v. Department of Labor 
and Industries, 161 P.2d 440, 21 
Wash.2d 420. 

Wis.—In re Tinker’s Estate, 279 

W. 8‘3, 227 Wis. 519, 

37 C.J. p 691 note 98. 

Construction of state statutes by fed¬ 
eral court see Federal CourUj S 
188. 

‘^Poundatlon of this rule 

is that if the act was given retroac¬ 
tive effect it would impair or destroy 
rights acquired under ' the former 
law."—Button V. Atchison, T. & S. 
F. Ry. Co., C.C.A.Okl., 1 F.2d 709, 710, 
error dismissed Atchison, T. & S. F. 
Ry. Co. V. Button, 46 S.Ct. 349, 270 
U.S. 670, 70 L.Bd. 791. 

There is strong presumption 
against legislative intent that statute 
of limitations is to be retroactive.— 
Schuman v. Walthour, 163 S.W.2d 
617, 204 Ark. 634. 

Nonresidence of defendant 

Statute providing that statute of 
limitations shall not run in favor of 
a person against whom a cause of 
action has accrued whll^ he is out of 
state or has concealed himself is pot 
retroactive.—^Wall v. Crawford, g2 
P.2d 749, 103 Colo. 66—Jones v. 

O’Connell, 286 P. 762, 87 Colo. 103, 

90. Ind.—^McEntire v. Brown, 2|f 
347. 

37 C.J. p 692 note 3. 

Statute held inexplicable 
The rule of statulbj!*y 
that a law can prescribe opfy 
future and cpn have 
operation has no sPpHo^on. 
state adopts a s^tute of' limitatiop 
against $uits to recover de^ts which 



LIMITATIONS OF ACTIONS 


53 G.J.g. 


§ 4 

stitutional limits, a statute of limitations may have 
•effect on causes of action which have already ac¬ 
crued as well as on causes of action which accrued 
after its passage.®^ Whether or not it does so will 
depend on the language of the act, and the appar¬ 
ent intent of the legislature to be gathered there¬ 
from,^2 the general rule stated supra this sec¬ 

tion, even when the rule is declared by statute,93 
cannot be invoked to defeat the intention when it 
is made obvious or manifest by the terms of the 

statute.94 

Indeed, it has been declared that, since a statute 
of limitations is purely remedial, no presumption 
exists that it was intended to operate prospectively 
only,95 and that a statute of limitations may be 
deemed retroactive where it permits a reasonable 
time in which existing causes of action may be sued 
on.96 A statute of limitation may be given a re¬ 
troactive effect where no right is thereby impaired 
or destroyed.9 7 On the other hand, it has been 


held that both substantive and remedial rights come 
under the operation of the general presumption 
against retroactive construction,98 and furthermore 
that such a statute “is prospective in every sense'^ 
when applied to actions begun after its passage.99 
A general statutory provision sometimes interdicts 
a retroactive construction of a statute of limita¬ 
tions.^ 

Specific provision in a new statute of limitations 
that it shall not affect any pending action or pro¬ 
ceeding must be construed as implying that it does 
affect all existing rights of actions on which suit 
has not been brought.^ 

Where a repealing act reenacts a provision of the 
old statute in the same words, there is no change in 
the law and the old statute remains in force without 

interruption.3 

The word ''hereafter'' in an amendment changing 
a statute of limitation may be a strong indication 


otherwise would be due to the state. 

—estate V. Alden Mills, 12 So.2d 204, 

202 La. 416. 

91. Ala.—iCk>rpTis Juris cited iu 
Cronheim v. Loveman, 142 So. 550, 
225 Ala. 199. 

Ind.—In re Batt's Estate, 41 N.E.2d 
36i5, 220 Ind. 193, 189 A.L.R. 1391. 

Kan.—Weber v. Home Royalty Ass’n, 
•88 P.2d 1063, 149 Kan. 678. 

Ky.—-Flynn v. Pike, 164 S.W.2d 470, 
291 Ky, 316. 

La.—Taglialavore v. Ellerbe, App., 
149 So. 296. 

Mich.—Evans Products Co. v. Pry, 12 
N.W.2d 44«, 307 Mich. <606. 

Mo.—^Wentz v. Price Candy Co., 175 
S.W.2d 862, 852 Mo. 1, transferred, 
see, App., 168 S.W.2d 462. 

N,T.—Zeigler v. Von Sebo, 66 N.Y.S. 
2d 900, 271 App.Dlv. 604. 

Okl.—Case v. Pinnick, 97 P.2d 68, 186 
Okl. 217. 

•W'is.—In re Tinker's Estate, 279 N.W. 
83, 227 Wis, 519. 

3'7 C.J, p 692 note 99. 

Constitutionality of retroactive stat¬ 
utes of limitations see supra § 2. 

92. U S.—Carscadden v. Territory of 
Alaska, C.C.A.Alaska, 106 F.2d 377 
—Cabling v. Colabee S. S. Co., D.C. 
Pa., 37 P.Supp. 759. 

Ark.—'Steele v. Gann, 123 S.W.2d *520, 
197 Ark. 480, 120 A.L.R. 754. 

jVid.—Taggart v. Mills, 23 A.2d J832, 
180 Md. 302. 

37 C J. p 692 note 1. 

93. Ind.—McEntire v. Brown, 2‘8 Ind 
347. 

37 C.J. p 692 note 3. 

94. U.S.—U. S. V. Mercantile ISTat 
Bank at Dallas, D.C.La., 67 P.Supp. 
769. 

Ark.—Steele v. Gann, 123 S.W.2d '520, 
197 Ark. 480, 120 A.L.R. 764. 


Kan —^Weber v. Home Royalty Ass'n, 
88 P.2d 10*53, 149 Kan. 678. 

Mass.—Cunningham v. Common¬ 

wealth, 180 N.E. 147, 278 Mass. 
1343. 

Or.—Fullerton v. Lamm, 163 P.2d 9-41, 
177 Or. 65, rehearing denied 166 P. 
2d 63, T77 Or. 65. 

Pa,—In re Unruh's Estate, 29 Pa.Dist 
& Co. 113. 

37 C.J. p 692 note 4. 

Statutes held retroactive 

(1) Amended statute, making pay¬ 
ment of principal or interest equiv¬ 
alent to new promise in writing to 
pay debt, so as to toll statute of lln>- 
itations, was retroactive.—^Holland 
Bank v. Brockman, 14 P.2d 621, 52 
Idaho 324—^Vollmer Clearwater Co. v. 
Hines, 290 P. 397, 49 Idaho 663. 

(2) Other statutes see 37 C.J. p 692 
note 4 [a]. 

Statute regulating recovery of over¬ 
time pay 

In action to recover overtime and 
premium pay under federal Fair La¬ 
bor -Standards Act, state statute pro¬ 
viding six months' limitation period 
on action for recovery of overtime 
or premium pay "‘accrued or accru¬ 
ing" means that recovery of statu¬ 
tory benefits shall be permitted only 
for work performed within six 
months immediately preceding com¬ 
mencement of action to recover such 
benefits, irrespective of whether that 
period in whole or In part antedates 
the day after the effective date of the 
statute, except that no cause of ac¬ 
tion which ha4 accrued at or before 
the effective date of the statute shall 
be baired if the action thereon be 
brought within 90 days after that 
date.—Fullerton v, Lamm, 163 P.2d 
941, 177 Or. ‘65, rehearing denied 166 
P.2d 63, 177 Or. 65. 
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95. Mo.—Clark v. Kansas City St, 
L. & C. R. -Co., 118 S.W. 40, 219 Mo. 
524. 

96. N.J.—Johnson v. Asbury Park 
Press, 184 A. *618, 14 N.J.Misc. 282, 
affirmed 189 A. 381, 117 N.J.Law 
533. 

Pa.—Kennedy v. Holmes Const CJo., 
24 A.2d 461, 147 Pa.Super. 348. 
Statute shortening period of limi¬ 
tation for bringing an action Is not 
presumed to be prospective in o-pera- 
tion where a reasonable time is giv¬ 
en by the statute, or by a general 
statute, within which an action may 
be brought after the enactment of 
the statute. 

Mass.—E. S. Parks Shellac Co. v. 

Jones, 163 N.E. i383, 265 Hass. 108. 
N.Y.—Kirschner v. Cohn, 68 N.T.$.2d 
561, 2'70 App.Div. 126—Stuebner v. 
Stuebner, 55 N.Y.S.2d 710, 1*84 Misc, 
1034. 

97. U.S.—Button V. Atchison, T. & S. 
F. Ry. Co., C.C.A.Okl., 1 F.2d 709, 
error dismissed Atchison, T. & S. 
F. Ry. Co. V. Button, 46 S.Ct. 349. 
270 U.S. 670, 70 L.Ed. 791. 

98. W.Va.—^Harrison v. Harman, 85 
S.E. 646, 76 W.Va. 412. 

99. Mass.—Loring v. Alline, 9 Cush. 
68, 71. 

37 C.J. p 693 note 8, 

1. Ill.—George v. George, 95 NJl 
167, 260 Ill. 261. 

37 C.J. p 693 note 9. 

2. U.S.—^Lehigh Valley R. 

Comar, N.Y., 151 F. 669, 560/81 C. 
C.A. 39. 

37 C.J. p 693 note 10. 

3. Wis.—Fullerton v. Spring,. Z 
6-67. 

37 O.J. p 693 note IL 
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that future, and not past, causes of action are in¬ 
tended to be covered by the amendment^ 

Where by a statute it was impossible to bring 
suit on the cause of action involved before the stat¬ 
ute of limitations went into eifect, the latter will 
not operate retroactively.^ 

Cause of action created by statute. Where the 
cause of action involved is one created by statute, 
and the time for commencing the action is a con¬ 
dition of liability, it is not a statute of limitations 
and will operate retrospectively if a contrary inten¬ 
tion is not manifest.® However, it has been held 
that a statute extending the time within which a 
statutory cause of action may be asserted will not 
be given a retroactive effect unless such legislative 
intent clearly appears.^ 

b. Statutes Expressly Prospective or Retroac¬ 
tive 

Statutes of limitation may be expressly made pro¬ 
spective or retroactive In their operation. 

Statutes of limitation are frequently expressly 
restricted under specified conditions in some in¬ 
stances to causes of action subsequently accruing,® 
but if a statute is unconstitutional in that behalf it; 
constitutes no obstacle to an action.® It is not un¬ 
usual for the legislature to affix to the statute an 
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express proviso intended to preserve whatever ex¬ 
isting .rights there may be at the time of the enact¬ 
ment for a short period, in order to enable parties 
to submit whatever claim of right they may have 
to the court for determination, and it has been 
said that such a statute is the origin of every de¬ 
cision that the law governs which was in force at 
the time the cause of action accrued.^i 

In the same way the statute sometimes in express 
terms, or by necessary implication,^^ is made to ap¬ 
ply with modifications in some instances to existing 
causes of action.^® 

c. Statutes Not Expressly Referring to Exist¬ 
ing Causes of Action 

The courts are not In agreement as to the application 
of a statM.te of limitations to existing causes of action 
where no express reference Is made In the statute to such 
cairses of action. 

When the statute declares generally that no ac¬ 
tion, or no action of a certain class, shall be brought, 
except within a certain limited time after it shall 
have accrued, the language of the statute would 
naturally make it apply to past actions as well as 
to those arising in the future,^^ and the fact that 
the statute makes no exception of existing causes of 
action raises a strong presumption that it intended 
to make none,^® although this conclusion has also 


4. K.T.—^McMahon v. Arnold, 94 N. 

T.S. T75, 107 App.Div. 132. 

5. Me.—Carpenter v. Hadley, 108 A. 
679, 118 Me. 437. 

37 C.J. p 693 note 14. 

6. Ala.—Corpus Juris cited in 
Cronlieim v. XiOveman, 142 So. 6'50, 
651, 225 Ala. 199. 

fowa.—Corpus Juris quoted in. Tlsch- 
er r. City of Council Bluffs, 3 N.W. 
2d 166, 174, 231 Iowa 1134. 

Okl.—Corpus Juris a^ioted la Earl W. 
Baker & Co. v. Morris, 64 P.2d 353, 
176 Okl. 68, 

87 C.J. p 693 note 16, 

7. —Callahan v. Chesapeake & 
O. Ry. Co., B.C.Ky., 40 F.Supp. 363. 

& U.S.—Carroll v. Warner Bros. 

Pictures, D.C.N.Y., 20 F.Supp. 405. 
N.Y.—Pollack V. Warner Bros. Pic¬ 
ture^, 41 N.Y.S.2d 22*5, 266 APP.Dlv. 
118—^Mannheimer v. Keehn, 41 N. 
T.S.2d 642, modified on ^other 
grounds 49 N.Y.S.2d 304, 268 App. 
Blv. 813, amended '51 N.Y.S.2d 7i50, 
268 App.Div, '-846. 

Wis.—In re Cameron’s Estate, 25 N, 
W,2d '504, 249 Wis, 631—Ihlenfeld 
7. Seyler, 295 N.W. 26, 236 Wis. 265 
—In re Tinker’s Estate, 279 N.W. 
33, 227 Wis. 519—^Augustine v. Con¬ 
gregation of Holy Rosary of Pom- 
.peil, 2p 2SIW. 271, 213 Wis. 517— 
Thom V. Sensenbrenner, 247 N.W. 
*379, 211 Wis. 2Q8, followed In Roo¬ 


mer V. SensenbrOnner, 247 N.W. 
872, 211 Wis. 214. 

37 C.X p 693 note 17. 

*‘Shau rua” 

The language of the statute that 
“this prescription shall run” clearly 
looks to the future.—^McDonald v. 
Burns, 2 LaAPP. 1. 

9^ Ky.—Mattingly v. Helm, 1 Ky.Op. 
'5-82. 

Constitutionality of statutes see su¬ 
pra § 2. 

10. U.'S.—Tyee Cons. Min. Co. v. 
Jennings, Alaska 137 F. 863, 70 C. 
C.A. 393. 

11. Minn.—^Holcombe v. Tracy, 2 
Minn, 241. 

87 C.J. p 694 note 20. 

12. N.Y.—Acker v. Acker, 81 N.Y. 
143. 

37 C.J. p 694 note 21. 

13L N.Y.—Sialkot Importing Corp. v. 
Berlin, 68 N.B.2d 601, 295 N.Y. 482 
—Rochester Sav. Bank v. Stoeltzen 
& Tapper, 26 N.Y.3.2d 718, 176 
Misc. 140—Weinstein v. Behn, 65 
N.Y.S.2d 636—^Futherer v. Agnew, 
24 N.Y.S.2d 273, affirmed Futherer 
V. Angelldis, 25 N.Y.S.2d 207, 261 
App.Div. 876, reargument denied 
27 N.Y.-S.2d 476, 261 App.Div. 1044. 
0 >ppqaJ dismissed 34 N.E.2d 916, 286 
N.Y.’ 774 . 

3*7 C.J. p 694 note 22. 
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14. XT.S.—'Button V. Atchison, T. & 
S. F. Ry. Co., C.C.A,Okl., 1 F.2d 
709, error dismissed Atchison, T. & 
S. F. Ry. Co. V. Button, 46 SjCt. 
349, 270 U.S. 670, 70 L.Bd. 791. 

N.J.— Corpus Juris cited in Johnson 
V. Asbury Park Press, 184 A. 618, 
520, 14 N.J.Misc. 2i82, affirmed 189 
A. 381, 117 N.J.Daw 633. 

87 C.J. p 694 note 23. 

Procedural changes “operate on ex¬ 
isting causes of action and defenses, 
and it is a misnomer to designate 
them as having retrospective effect,” 
—Ware v. Heller, 148 P.2d 410, 415, 
63 Cal.App.2d '817. 

Where effect is not to obliterate 
existiag substantial rights, but stat¬ 
ute affects only procedure and reme¬ 
dy for enforcement of those rights, it 
applies to all actions whether ac¬ 
crued, .pending or future, unless con¬ 
trary intention is expressed.—^Kelch 
V, Keehn, 86 A.2d 644, 183 Ud. 140. 

15. U.S.— Corpus Juris cited ^ 

The Fred Smartley, Jr., C.C.AV^, 
108 F.2d 603, 608, certiorari denied 
S. C. Lovelahd, Inc. v. Penni^r-* 
vania Sugar Co., '60 S.Ci.' 309 

U. 'S. 683, '84 L.Ed. 1027-^^V^g^^i^n 

V. Boone County,'AYk.i 88'Fi 

C.C.A. S70.‘ ’ ’ 

N.Y.—Corpus Juris cited in 'People 

V. Hag4h» 247 N.T.S. 974r 880i'138^ 

Misc. 771. 
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been emphatically denied.^® At any rate it has been 
held that the expression ‘‘after the cause thereof 
shall accrue” seems to confine the statute to causes 
which shall accrue thereafter.!'^ If an action ac¬ 
crued more than the limited time before the statute 
was passed, a literal interpretation of the statute 
would have the effect of absolutely barring such ac¬ 
tion at once; such an intent would be unconstitu¬ 
tional, and it will be presumed not to have been in 
the mind of the legislature.!® 

In order to avoid such a result and to give the 
statute a construction that will enable it to stand, 
different modes have been adopted by the various 
courts; one is to make the statute apply only to 
causes of action arising after its passage, thus leav¬ 
ing all actions existing at the passage of the act 
under the operation of prior limitation laws or 
without any limitation whatever.!^ On the other 
hand, the rule is frequently laid down that, inas¬ 
much as statutes of limitation affect the remedy 
only, the statute in force at the time of suit brought 
governs the case and operates in the absence of 
saving clause«6 on causes of action accruing prior to 
its passage,20 especially where the statute extends, 
instead of shortens, the preexisting limitation pe¬ 
riod,®! In giving effect to this view, the rule adopt¬ 
ed in some jurisdictions is to construe the statute 
as applying to such existing actions only as have 
already run out a portion of the statutory time, but 
which still have a reasonable time left for prose¬ 
cution befo-re the statutory time expires,®® which 
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reasonable time is to be estimated by the court,^8 
leaving all other actions accruing prior to the stat¬ 
ute unaffected by the statute,®^ while the construc¬ 
tion adopted by many other courts is to consider 
the statute as affecting existing causes of action 
only from the time when they are first subjected 
to its operation,® 5 unless at least they are sooner 
barred under the old law.®® 

In determining whether a statute limiting gener¬ 
ally the time for the assertion of rights is to be 
applied to rights existing at the time of its enact¬ 
ment, a distinction is to be made between cases 
where there was already a statute of limitations in 
existence at that time and cases where there was 
no such statute, as this is a vital matter to be con¬ 
sidered in determining the legislative intent®"^ 

CiviUlaw rule. In some jurisdictions the courts 
have adopted the rule of the civil law* that, on the 
substitution of a new term of limitation after pre¬ 
scription begins to run, the time which elapsed 
under the law preceding the alteration is to be com¬ 
puted according to that law, and that which follows 
is to be computed according to the new law; or, 
in other words, the time which elapsed under the 
former law will be counted in tlie ratio that it bears 
to the whole period, and the time of the new law 
will be computed on the basis of the ratio that iht 
unexpired time under the old law bears to the whole 
time.®® However, that rule was adopted in the abi- 
sence of any provision in the ne^v act dealing with 
the time that had previously run against it,®^ and 


10. Colo.—-Bonflls V. Public Utilities 
' Commn., 189 P. 776, 67 Colo. <563, 
573. 

37 C,J. p 695 note 25. 

17- K.Y.—Calkins v. Calkins, 3 Barb. 
305, affirmed 20 N.Y. 147—William¬ 
son V. Field, 2 Sandf.Ch. (533. 

18, U.S.—Carscadden v. Territory of 
Alaska, C.C.A,Alaska, 105 F.2d 377 
—Button V. Atchison, T. Sc S. F. 
By. Co., O.C.A.Okl.. 1 F.2d 709. 
error dismissed Atchison, T. & S. 
F. By. Co. V. Button, 46 S.Ct. 349, 
270 U.S. 670. 70 L.Ed. 791. 

N.J.—Beynolds v. People's Trust & 
Guaranty Co„ 164 A. 332, 9 N.J. 
Jilisc. 483, affirmed 160 A. 637, 109 
JiT.J.Law 170. 

Ohio.—^Paller v. Massachusetts Bond¬ 
ing & Insurance Co., App., 168 N. 
E. 394. 

Okl.—State ex rel. Oklahoma Em¬ 
ployment Sec. Commission v. Eddie, 
154 P.2d 763, 195 Okl. 26. 

37 C.J, p 695 note 27. 
Constitutionality of statutes see su¬ 
pra § 2. 

19. Me.^Miller v. Fallon, 183 A. 
416, 134 Me. 14'5. 


Mo.—Telaneus v. Simpson, 12 S.W. 

2d 920, 821 Mo. 724. 

Va.—Ferguson v. Ferguson, 192 S.B. 

774, 169 Va, 77. 

S'7 C.J. p 695 note 28. 

20. Ala,—Odom v. Averett, 27 So. 
2d 479, 248 Ala. 289—Morris v. 
Mouchette, 199 So. 516, 240 Ala. 
349. 

Ind.—Wilmont v. City of South Bend, 
48 KE.2d 649, 221 Ind. 538. 

Pa.—Corptis Juris quoted in, Seneca 
V. Yale & Towne Mfg. Co., W A.2d 
764, 767, 142 Pa.Super. 470. 

37 C.J. p '696 note 29. 

21. Pa.—Seneca v. Yale Sc Towne 
Mfg. Co., 16 A.2d 7'54, 142 Pa-Super. 
470. 

37 C.J. p 69'5 note 30. 

22. N.D.—'Clark v. Doyle, 116 IST.W. 
348, 17 N.D. 340. 

37 C.J. .p 696 note 31. 

23. Wash.—^McQuesten y, Morrill, 41 
P. 66, 12 Wash. 336. 

87 C.J. p 696 note 32. 

24. Ind.—Dale v. Frisbie, 69 Ind. 

'530. 

37 C.J. p 695 note 83. 
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25. Okl.—'State ex rel. Oklabon^ 
Employment Sec. Commission ,v. 
Eddie, 164 P.2d 763, 196 Okl. 26— 
Ford Motor Co. v. McDonald, 90 F. 
2d 404, 185 Okl. 130—Graner Conet 
Co. V. Brandt, 68 P.2d 788, Okl. 

221—Magnolia Petroleum, Co^ v. 
Watkins, 57 P.2d 622, 177 Okl. 30— 
Clark v. Keith, 229 P. 613, 103 Qkt 
® 0 . ; 

yyash.—^Earle v. Froedtert Grain 
Malting Co., 85 P.2d 264, 197 Wash: 
341. 

37 C.J, p 695 note 84. 
aa. Ark.—Duke v. state. 29 S.V. 69», 

56 Ark. 486. , / 

37 C.J. p 696 note 35. * 

27. U.S.—'The Fred Smartley, Jr^^C- 
C.A.Va., 108 F.2d '603, certlorarj^e- 
nied S. C. Loveland, Inc. y. Pe,nh- 
sylvania Sugar Co., 60 S.Ct P4, 
309 U.S. 683, 84 L.E^, 1(^2^. 

28 . Lieu—Fisk v. Bergerot ^ ^ 

Ann. 111. ^ 

Tex.—Odum v. Gamer, 25 SW* 

Tex. 374. 

37 C.J. p $06 note 36. , . , 

29. Tex.—McCutcheon ‘vi'* 

App., 194 S.W. 831, ' 

37 CiJ. p 696 note Sh ^ 




does not apply where the new act prescribes pre¬ 
cise rules and leaves nothing for construction.so 

A statute providing that specified causes of action 
shall not he affected by the statute of limitations 
keeps alive such causes of action as are not barred 
when the statute is passed.Si 

d. Extension of Statutes to Pending Actions 

A statute of limitations does not apply to actions 
pending unless the language of the statute makes such 
construction necessary. 

In the absence of language making such construc¬ 
tion necessary, an act of limitation will not be con¬ 
strued so as to make it apply to actions pending 
or to defenses that have been pleaded at the time 
the statute goes into effect, 32 particularly where the 
statute, if given a retroactive effect, will absolutely 
bar the action at the date of the passage of the 
act,32 and a statute sometimes in terms excepts 
pending cases from its purview,34 or a general stat¬ 
ute limiting repeals or amendments has the same 
effect.35 

Where, however, a statute extending a limitation 
period was enacted while a suit was pending, it was 
held to defeat a plea subsequently filed setting up 
the former statute.32 An act which merely limits 
the time within which an action may be brought is 
not susceptible of a construction which will make 
it apply to a suit pending at the time such act takes 
effect, although the suit is commenced after the 


passage of the act,37 especially where at the time 
action was brought there was no other statute in 
force as to such actions.33 It has been held that 
an act expressly alluding to rights of action accrued 
before it took effect will not embrace actions pend¬ 
ing at the time of its passage.39 A general law 
providing that the repeal or amendment of a statute 
shall not affect pending actions unless so expressed 
may prevent retroactive effect of a statute of limi- 
tationSj^o provided, however, such operation is not 
contrary to the constitution in the particular juris- 
diction.41 

A statute of limitations will operate retrospective¬ 
ly so as to include pending suits, where the statute 
clearly indicates, that it is to have this effect.^^ 

e. Extension of Statutes to Actions Already 
Barred 

A statute of limitatiotrs will not be construed so as 
to affect causes of action already barred If such construc¬ 
tion can reascnably be avoided. 

A statute of limitations will not be construed so 
as to affect causes of action already barred, if such 
construction can reasonably be avoided,^3 especial¬ 
ly where the limitation in force when the cause of 
action accrued is a part of the right of action it- 
self.'*^ Revival by statute of a right of action al¬ 
ready barred by limitations is an extreme exercise 
of legislative power which will not be deduced from 
words of doubtful meaning.45 Whqre the legislar 


ZO, Tex.—McCutcheon v. Smith, su¬ 
pra. 

37 C.J. p 696 note 88. 

ai. Tex.—Corpus Juris quoted In 
Fannin County v. Kenshaw, Olv. 
App., 29 S.W.2d 476, 478, error dis¬ 
missed. 

37 C.J. p 696 note 89. 

32. U.S.—Poster & Kleiser Co. v. 
Special Site Sign Co., C.C.A.*Cal., 86 
P,2d 742, certiorari denied Special 
Site Sign ’Co. V. Poster & Kleiser 
Co., ’57 S.Ct. 315, 299 U.S. 618, 81 
LEd. 4-52. 

La.—Pointdexter v. (Louisiana & A. 
Ry. Co., 124 So. 535, 14 La.App. 
8? 9, set aside on other grounds 128 
So. 297, 170 La. 621, 

N'eb.—Hadley v. Platte Valley Cattle 
Co.. 10 N.W.2d 249. 143 Neb. 482. 

K.Y.—Equity Corp. v. Groves, 60 N. 
B.2d 19. 294 N.Y. 8. 

Tex.—Raley v. Wichita County, 72 
S.W.2d 677, 123 Tex. 494—Kellogg 
V, Southwestern Lumber Co, of 
New Jersey, Clv.App., 44 S.W.2d 
742. error refused—^Easterling v, 
Murphey, Civ.App., 11 S.W.2d '329, 
error refus^. 

Ysl—F erguson v. Ferguaon, 192 *S.B. 

> 774, 169 Va. 77. 

47 C.J. p 696 note 40. 


33. U.S.—Blackburn v. Irvine, Pa., 
20'6 P. 217, 123 C.qA. 405. 

37 C.J. p 69'6 note 41. • 

34. Me.—Carpenter v. Hadley, 108 A. 
6'79, 118 Me. 437. 

37 C.J. p 696 note 42. 

36. U.S.—^Blackburn v. Irvine, Pa., 
^05 P. 217, 123 C.C.A. 405. 

36. Statute In force when plea was 

pleaded, and not that in force when 

the suit was brought, controlled. 

U.S.—Keen v. Mid-Continent Petrole¬ 
um Corp., D.C.Iowa, 63 P.Supp. 120. 

Iowa.—Sleeth v. Murphy, Morr. p. 
321, 41 Am.D. 232. 

37. Ariz.—Curtis v. Boquilleis Land 
& Cattle Co., 76 P. ■612, 9 Ariz. 62, 
affirmed 26 S.Ct. 192, 200 U.S. 97, 
60 L.Ed. 3'88. 

N.J.—^Vreeland v. Bergen, 34 N.J. 
Law 488. 

38. Ariz.—^Curtis v. Boquillas Land 
& Cattle Co., 76 P. 612, 9 Ariz. 62, 
affirmed 26 S.CL 192, 200 U.S. 97, 
50 L.Ed. 388. 

39. Ky.—Hedger v* Renndlcer, 3 
Mete. 25'5. 

40. U.S.—Blackburn v. Irvine, Pa., 
205 P. 217, 123 C.C.A. 405. 

37 C.J. p 696 note 48. 


41- U.S.—Webster v. Cooper, Me., 14 
How. 488, 14 L.Ed. 610. 

37 C.J. p 696 not^ 49. 

42. Minn.—Donaldson v. Chase 'Se¬ 
curities Corporation, 13 N.W.2d 1, 
216 Minn. 259, followed in Pom¬ 
eroy V. National City Co., 13 N.W. 
2d 6, 216 Minn. 278, affirmed ^6 S, 
Ct 1137, 326 U.S. 304, 89 L.Ed. 
1628, rehearing denied 66 S.Ct. 1561, 
325 U.S. 896, 89 L.Ed. 2006. 

37 C.J. p 697 note 60. 

43- U.S.—Corpus Juris cited !»• 
Link V. Receivers of Seaboard Air 
Line Ry. Co., C.C.A.Va., 78 P.2^ 
149, 162. 

Ga.—Corpus Juris cited in i^ui^ey V. 
Bishop. 160 S.E. 78, 79, 169 Ga. 25t 
67 A.L.R, 287. 

Wis.—Gollon V. Jackson Milling C% 
273 N.W. '69, 224 Wis. 618, 

R. 1173. 

37 C.J. p 697 note 51. 

44- U.S.—^Link V. Receivers of. 
board Air Line Ry^ Co„ C,<14»"^, 
73 P.2d 149. 

Fla.—La PloridieBine v. 

Lir^ R. 52 Sow 59 
Ga,—^Bussey t. Bisb.<>p, sS|^ i'fS? 
169 Ga. 25iU67 

45. N.Y.^—^Hopkins v. Lincoln Tru^ 
' Cos., 195 NiB. 2ii zmi 

37 C.J. p 697 note 54. 
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ture merely provides a different tribunal for the ad¬ 
judication of a claim, such fact does not imply a 
legislative intent to revive a claim barred by the 
statute of limitations.*^® The statute will lift the 
bar, however, where the intent of the legislature is 
clear.^'^ 

Where the title of a party in possession of lands 
has become fixed and absolute by reason of the stat¬ 
ute of limitations, it is not affected by subsequent 
statutes extending the time of limitation^® or re¬ 
pealing the limitation.*^ 9 

f. Effect of Postponement of Operation of 
Statute 

The postponement of the time when a statute of 
limitations becomes effective ordinarll)^ evidences a legis¬ 
lative intent to make It of retrospective operation. 

The fact that a statute of limitations is postponed 
in its operation, and is not to take effect from its 
passage, has been held to be a circumstance showing 
that the statute was intended to be retrospective in 
its operation .and therefore applicable to existing, as 
well as p-rospective, causes of action.®® This con¬ 
clusion rests on the theory that it was the legisla¬ 
tive purpose to fix the time between the passage of 
the act and the date of its going into effect as the 
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time within which suit might be brought on existing 
causes of action.®^ The presumption that the stat¬ 
ute has a retroactive operation is refuted where it 
appears that such postponement is necessitated to 
prevent an unjust operation of the statute.®® How¬ 
ever, it has been held that a statute cannot ex 
proprio vigore have any force until it becomes a 
law of the land, and that is when by its terms it 
takes effect, and as up to that moment the party is 
allowed by the existing law a period for the com¬ 
mencement of his action, if, at the instant that the 
new statute takes effect, the period is cut off and 
the remedy forever barred, then the act is uncon¬ 
stitutional.®® 

g. Time of Accrual of Cause of Action 

In determining what law of limitations shall control,, 
the cause of action generally arises wlien the party has a 
right to apply to the proper tribunal for relief. 

In determining what law of limitations shall con¬ 
trol in a given case, the question is frequently pre¬ 
sented as to when the cause of action arose; and it 
may be stated as a general rule that the cause of 
action arises when the party has a right to apply 
to the proper tribunal for relief,®4 and the statute 
begins to run only when the cause of action has ac- 


Traxisportatloii Act tj. S. Febr. 28, 
1920, 8 20-6 (f), toeing: Comp.St.Suppl. 
Annot 1923 § 10071 %cc, exclutofir 
period of federal control from limita¬ 
tion periods in actions against car¬ 
riers, did not revive causes of action 
which had theretofore become barred 
by state statute of limitations.—Ful- 
lerton-Krueger Lumber Co. v. North¬ 
ern Pac. Ry. Co., 46 S.Ct. 143, 266 U. 
S. 436, 69 L.Ed. 367. 

46. Statute couferxin^ ou state 

lug ooznxnlselou exclusive Jurisdiction 
to determine and assess damages for 
coal reotuired to be left in place as 
support for highway did not implied¬ 
ly revive claims barred by limitation 
of any owner of coal required to be 
left in place for support of a state 
highway whose claim had never been 
passed on or enforced in any form.— 
Petition of H. C. Prick Coke Co., 42 
A,2d 532, 362 Pa. 269. 

47. Minn.—^Donaldson v. Chase Se¬ 
curities Corporation, 13 N.W.2d 1, 
216 Minn. 269, followed in Pomeroy 
V. National City Co., '13 N.W.2d 6, 
216 Minn. 278, affirmed 6'5 S.Ct. 
1137, 32'6 U.'S. 304, -89 L.Ed. 1628, 
rehearing denied 6'5 S.Ct 1661, 326 
U.S. 896, 89 L.Ed. 2006. 

Pa.—In re Unruh^s Estate, 29 Pa. 
Dist & Co. 113. 

Validity of statute see supra 9 2 . 

48. N.T.—Shriver r. Shriver, 86 N. 
T. 676. 


'49. N.Y.—Howell V. Rowe, 147 N.T. 

S. 482, 'B>5 Misc. 660. 

37 C.J. p 697 note 6'6. 

50. U.S.—Gillis V. Curd, C.C.A.Ky., 
117 P.2d 706. 

Ala.—Corpus Juris cited la Cronheim 
V. Lovensan, 142 iSo. 660, 6i61, 226 
Ala. 199. 

Ark.—Steele v. Gann, 123 S.W.2d 520, 
197 Ark. 480, 120 A.L.R, 7'54. 

Ky.—Gunnels v. Stanley, 178 ■S.W.2d 
196, 296 Ky. 662—Plynn v. Pike, 
164 S.W.2d 470, 291 Ky. '316—Jack- 
son V. Evans, 146 S.W.2d 1061, 284 
Ky. 748—Louisville Cooperage Co. 
V. Rudd, 124 S.W.2d 1063, 276 Ky. 
721, 144 A.L.R. 768. 

Mass.—Cunningham v. Common¬ 

wealth, 180 N.E. 147, 2*78 Mass. 343 
—Maloney v. Brackett, 176 N.E. 
604, 275 Mass. 479—E. S. Parks 
Shellac Co. v. Jones, 168 N.E. 883, 
2C<3 Mass. 108. 

Minn.—Kozisek v. Brigham, 210 N.W. 

622, 169 Minn. 67, 49 A,L.R. 260. 
Ohio.—Smith v. New York Cent. R. 
Co., 170 N.E. 637, 122 Ohio St 46— 
McGoldrick v, Kuebler, 172 N.E. 
679, 3'6 Ohio App. 380. 

Pa.—Corpus Juris cited la Kennedy 
V. Holmes Const Co., 24 A.2d 451, 
466, 14'7 Pa.Super. 348—Corpus Ju¬ 
ris quoted in Seneca v. Yale & 
Towne Mfg. Co., 16 A.2d 7i54, 767, 
142 Pa.Super. 470. 

37 C.J. p 697 note 67. 
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Postponement by general constitTU 
tional provision 

Ark.—Steele v. Gann, 123 S.W.2d 520^ 
197 Ark. 480, 120 A.L.R. 754. ' 

51. N.D.—Osborne v. Lindstrom, 81 
N.W. 72, 9 N.D. 1, 81 Am.S.R. 616. 
46 L.R.A. 716. 

52. Minn.—State v. General Acci¬ 
dent Eire & Life Assur. Corp., Ltd.. 
158 N.W. 715, 134 Minn. 21. 

53. N.Y.—People v. Cohen, 157 N.E. 
61*6, 245 N.Y, 419, motion denied 
157 N.E. 896, 245 N.Y. 661—Malossi 
V. McEUigott 2 N.Y.S.2d 712. 165 
Misc. 613—'Shevlin v. La Guardla, 2 
N.T..S.2d 697, 166 Misc. 473, modi¬ 
fied on other grounds 6 N.T.S. 566. 
254 App.Div. 922, affirmed 18 N.E. 
2d 48, 279 N.Y. 649. 

37 C.J. p 697 note 60. 

“The fact that the act atfords a 
reasonable Interval between its pas-, 
sage, or becoming a law, and Its tak¬ 
ing effect is not enough to remove 
doubts as to the validity of a stat¬ 
ute if applied to causes of action 
which would be barred at the mo¬ 
ment the statute takes effect.^— 
Hastings v. H. M. Bylleshy & Co., 37 
N.E.2d 737, 741, 293 N.Y. 413. 

54. N.Y.—Halsted v. Silversteln, J39 
N.E. 443, 196 N.T. 1. 

37 C.J, p 698 note 63. 

Accrual of cause' of action: 
Generally see Actions § 124. 

With respect to computadbn • of 
statutory period see infra f 
et seq. 
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cnied^^ and has fully matured.®^ A cause of ac¬ 
tion comes into being only when a right enjoyed by 
one has been infringed by another, and not at the 
time when merely a right was secured to require 
performance of a duty from the obligor to the ob¬ 
ligee.^ Hence statutes applying to causes of action 
subsequently accruing are generally construed to 
govern in actions on contracts to be performed sub¬ 
sequent to the passage of the statutes, although ex¬ 
ecuted at a prior date;^^ but a contrary rule has 
been laid down under a statute providing in ex¬ 
press terms that it shall not be construed so as to 
affect “any rights, liabilities or causes of action” 
that may have accrued before it shall take effect 

§ 5. Amendment or Repeal of Statutes 

General rules relating to the amendment and repeal 


OF ACTIONS § 5 

of statutes ordinarily are applicable to statutes of limi¬ 
tation. 

General rules governing the amendment and re¬ 
peal of statutes ordinarily are applicable to statutes 
of limitation.®^ A statute of limitations may be 
repealed impliedly as well as expressly,®^ although 
repeals by implication are not favored.®^ In many 
cases statutes have been held to repeal or amend 
former provisions for limitations of actions,®® or, 
on the other hand, to be inoperative in that be- 
half.®4 An act relating to the defense of limitations 
in actions by the state or its municipalities cannot 
repeal by implication an act fixing the time when 
actions by private persons shall be deemed com¬ 
menced.®® 

Effect of repeal. The repeal of a statute of lim¬ 
itations does not impair a bar perfected before the 
repeal,®® but a statute of limitations is inapplica- 


S5. Miss.—^West Feliciana B. Co. v. 

Stockett. 21 Miss.’39-5. 

TSr.T.—^Lawrence v. Deake & Watts 
Orphan House, 2 Den, 577. 

S8. U.S.—Rankin v. Miller, D C.Del, 
20'7 F. 602—Brown v. Allebach, C. 
■C.Pa., 166 F. 488, reversed on oth¬ 
er grounds 179 F. 32, 103 C.C.A. 
16. 

57. U.S.—Baltimore & O. R, Co. v. 
Reed. Ohio, 223 F. 689, 139 0,C,A. 
192. 

58. Utah.—Garland v. Bear L4ake & 
River Waterworks & Irrigation Co., 
34 P. 368, 9 Utah 3i50. 

37 C.jr. p 698 note 67. 

59. Ill.—^Means v. Harrison, 2 H.E. 
64, 114 Ill. 248. 

"37 C.J. p 698 note 68. 

*6Q. Wis.—Thom v. Sensenhrenner, 
247 H.W. 872, 211 Wis. 214. 
Amendment of statutes see the C.J.S. 
title Statutes §§ 243-270, also ‘59 C 
J. p 860 note 43 et seq. 

Repeal of statutes see the C.J.S. title 
Statutes §§ 278-310, also 69 C.J. p 
899 note 3 et seq. 

^1. Ark.—Coco V. Miller, 104 S.W.2d 
209, 193 Ark. 999. 

Wis.—Thom v. Sensenhrenner, 24'7 N. 

W. 872, 211 Wis. 214. 

-52. Cal.—Richardson v. Craig, 77 P. 

2d 1077, 11 Cal.2d 131. 

Miss.—Taylor v. Farmers’ Fire Ins. 

Co., 68 So. 3'53, 101 Miss..480, 489. 
“Keb.—Steeves v. Nispel, 273 N.W. 60, 
132 Neb. 597. 

»53. U.S.—Waterman v. Powell, C.C. 

A.Canal Zone, 66 F.2d 80. 

Ark.—Coco V, Miller, 104 S.W.2d 209, 
193 Ark. 999. 

Fla—Dee v. Lang, 192 So. 490, 140 
Fla 78 2 

*<3a.—Wright V. Conner, 37 S.E.2d 353, 
200 Ga 413. 

JLa.—^Bennett-Brewer Hardware Co. v. 
Wakeman, 2 LaApp. 376, affirmed 
107 .So. 28-6, 160 La 407. 


Mont.—Jones v. Hall, 300 P. 232, 90 
Mont. 69. 

N Y.—Gottfried v. Gottfried, 66 N.Y. 

S.2d 50, 269 App.Div. 413. 

Wis.—Thom v. Sensenhrenner, 247 N. 
W. 870, 211 Wis. 208, followed in 
Roemer v. Sensenhrenner, 247 N.W. 
872, 211 Wis. 214. 

37 C.J. p 688 note T7. 

Repeal by oonstltutional provision 
Pa—Dohner v. Dauphin CJounty, 21 
PaDist. & Co. 

Act repealing act giving tas collec¬ 
tors right of action, to recover com¬ 
pensation mistakenly paid to county 
merely brought right of action under 
general statute of limitations, which, 
prior thereto, had not begun to run 
against it.—Limestone County v. 
Robbins, 38 S,W.2d 580, 120 Tex. i341, 
answer to certified questions con¬ 
formed to, Civ.App., 42 S.W.2d 159— 
Bills County v. McKay, Tex-Civ.App., 
66 S.W.2d 810. 

64. U.S.—Summers v. Atchison, T. & 
S. F. Ry. Co, D.C.MO., 2 F.2d 717. 
Cal.—Richardson v. Craig, 77 P.2d 
1077, 11 Cal 2d 131. 

Conn.—^Hickey v. Slattery, 131 A. 65‘8, 
103 Conn. 716. 

Ill.—Smith V. Illinois Power Co., 279 
I11.APP. '605. 

Iowa—Johnson County v. O'Connor, 
4 N.W.2d 419, 231 Iowa 1333. 

Ky.—Robinson v. Hardaway, 169 S. 

W.2d 823, 293 Ky. 627. 

La.—Louis Werner Saw Mill Co. v. 
White, 17 'So 2d 264, 205 La 242— 
Ohio Oil Co. V. Kennedy, App., 28 
So 2d 504—Litton v. Woods, App., 
17 So.2d 320. 

Mmn,—^Batchelder v. City of Fari¬ 
bault, 3 N.W.2d 778, 212 Minn. 251 
—Sweet V. Richardson, 260 N.W. 
46, 189 Minn. 489. 

Miss,—Fuqua v. Board of Sup’rs of 
Itawamba County, 4 So.2d 350, 192 
I Miss. 6. 


Neb,—Steeves v. Nispel, 273 N.W. 50. 
132 Neb. '697. 

Utah,—Attorney General of Utah v. 
Pomeroy, 73 P.2d 1277, 93 Utah 
426. 114 A.L.R. 726. 

37 C.J. p 689 note 78. 

Escheat law does not impliedly 
amend or repeal limitation statutes, 
—^Bvans Products Co. v. Fry, 12 N.W. 
2d 448, '307 Mich, 606. 

Negotiable XnstrTimeii.ts Act did not 
repeal statute relating to limitation 
of actions against surety on note.— 
•Sparkman’s Guardian v. Huff, 98 S. 
W.2d 484, 266 Ky. 183—Reidlin Co. v. 
Haake, 290 S.W. 1060, 218 Ky. 47. 
Special statute ^Bnpersedi 2 lg general 
limitations 

Statute relating to limitation of 
actions against estates did not super¬ 
sede general limitation law, its only 
purpose being to protect estates of 
decedents from enforcement of 
claims of overlong standing.—Perry 
v. Reichert, 151 So, 403, 113 Fla. 126. 

Statute prescribing rules of proce^ 
dure to govern all probate proceed¬ 
ings brought after effective date and 
also all further procedure in pending 
probate proceedings except where it 
would not be feasible or would work 
injustice, in which event the former 
procedure should apply, was not in¬ 
tended to relate to statutes of limita¬ 
tion.—Siefkin v. Siefkln, 92 P.2d 1005, 
1*50 Kan. 396. 

65. Wash.—Blalock v. Condon, 99 P. 
733, 51 Wash. 604. 

66. U.S.—^Wunderlich v. Natloss^ 
1 Surety Corporation, U.C^lCKin.,. M 

FSupp. 640, reversed, on 
grounds, C.C.A., National Surety 
Corporation v. Wunderlich, Oil F. 
2d 622, 

Ala,—^Pavls V. Sugg, 1^8 'So. 745; 415 
Ala. 93—Martin v. Martin, 35 Ala. 
568. 
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§ 6 

ble to a cause of action which arises after the stat¬ 
ute has been repealed.®*^ Where a right of action is 
conferred by statute and such statute fixes the time 
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within which the right may be enforced, discussed 
infra § 30, such time limitation is not affected by 
the repeal of a general statute of limitaliQns.«8 


II. OPERATION AND EFFECT AS BAR 


A. OPERATION AS TO RIGHTS AND REMEDIES IN GENERAL 


§ 6. In General 

a. General principles 

b. Bar of remedy only 

a. €^eneral Principles 

In general the statute of limitations operates as a 
positive bar, and not as a rule of evidence by creating a 
presumption of payment only. 


Except in cases of direct technical trusts,69 the 
statute of limitations operates as a bar, in equity as 
well as in law, 70 and this ex vigore suo and not 
by the discretion or courtesy of the courts.71 it 
does not operate as a rule of evidence by creating 
a presumption of payment only,72 but as a positive 


Tex.—Broussard v. Beaumont Rice 
Mills. Civ.App., 115 S.W.2d 123'5. 
Effect of statute 

A woman married prior to repeal 
of statute tolling limitation statutes 
as to married women until removal 
of their disability had a right to a 
period of five years after husband's 
death to bring her demand against 
executor for moneys claimed by wife 
as her separate property, and such 
right was “accrued right," which was 
therefore preserved by statute pro¬ 
viding that repeal of any statutory 
provision shall not affect any act 
done or right accrued previously.— 
Joerden v. Stumpe, 106 S.W.2d 643, 
232 Mo.App. 959. 

67. Ala,—Davis v. Sugg, 109 So. 746, 
216 Ala, 93. 

Eapeal restores plaintiff axid de. 
fendaut to their status as it existed 
before passage of statute. 
tJ.S.—Wunderlich v. National Surety 
Corporation, D.C.Minn., 24 F,Supp. 
640, reversed on other grounds, C, 
C.A., National Surety Corporation 
V. Wunderlich, 111 F.2d 622. 

Ala.—Davis v. Sugg. 109 So, 745, 215 
Ala. 93. 

68. TT.S.—^National Surety Corpora¬ 
tion V. Wunderlich, C.O.A.Minn., Ill 
F.2d 622. 

69. Pa.—Pennsylvania Co. for Insur¬ 
ances on Lives and Granting An¬ 
nuities V. Ninth Bank & Trust Co., 
168 A. 251, 306 Pa. 148. 

37 C.J. p 698 note 70. 

Limitations as applicable to trusts 
generally see infra 5 93. 

Test of validity of instruments 
Validity of trust instrument could 
properly be considered in action by 
grantor's heirs for a declaratory 
judgment to test such validity, al¬ 
though action by same heirs to test 
validity of residuary clause of gran¬ 
tor's will containing identical provi¬ 
sions was barred by limitations.— 
Odbm V. Langston, Mo., 195 S.W.2d 
466. 


70. U.S.—Overfield v. Pennroad 

Corp„ C.C.A.Pa., 146 F.2d 889. 

Idaho.— Corpus ffurls cited In Stein- 
our V. Oakley State Bank, 287 P. 
949, 950, 49 Idaho 293. 

Iowa.—^Anderson v. Anderson, 1,2 N. 

W.2d 671, 234 Iowa 277. 

Pa.—Pennsylvania Co. for Insuranc¬ 
es on Lives and Granting Annui¬ 
ties V. Ninth Bank & Trust Co. 158 
A. 251, 306 Pa. 148, 

Tex.—Huggins v. Johnston, 36 S.W. 

2d 688, 120 Tex. 21. 

37 C.J. p 698 note 71. 

Limitations as to equitable actions 
and remedies generally see Equity 
§ 131. 

Creation of equities based on barred 
claim 

The authority of a court of equity 
to adjust existing Interests and equi¬ 
table rights between the parties to 
an agreement does not confer pow¬ 
er to create equities based on claims 
long since barred.—Cassity v. Cassl- 
ty, 76 P.2d 862, 147 Kan. 411, 

Quieting title; removal of cloud 

(1) Court of equity will refuse to 
quiet title as against unpaid lien, 
even though its enforcement is bar¬ 
red by statute of limitations. 

Cal.—Ralsch v. Myers, 167 P.2d 198, 
27 Cal.2d 773—Craig v. Dinwiddie, 
247 P. 616, 77 Cal.App. 681. 

Idaho.—Miller v. Monroe, 800 P. 362, 
50 Idaho 726—^Mendinl v. Milner, 
276 P. 313, 47 Idaho 439. 

(2) One acquiring mortgaged land 
for consideration, without becoming 
personally liable for debt secured, 
after time for foreclosure, may quiet 
title as against mortgagee without 
paying debt.—Wood v. Willey, 28 
P.2d 367, 136 Cal.App. 197. 

(8) In action* to quiet title in 
which parties claimed through com¬ 
mon source, and which involved 
merely construction of deed as to 
land conveyed, statute of limitations 
could not be invoked.—Lovill v. Hat¬ 
field, 268 S.W. 807, 207 Ky. X42. 

(4) Under statute permitting land¬ 
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owner to quiet title, and have cloud 
removed, when action to enforce 
mortgage on land is barred by limi¬ 
tations, affirmative action held main¬ 
tainable to remove cloud on title oc¬ 
casioned by unreleased mortgage 
which had been barred by statute of 
limitations.—Ostmeyer v. Saathofl, 
148 P.2d 496, 168 Kan. 619—Troxeli 
V, Cleveland Oil Co., 66 P.2d 645, 145 
Kan. 658—Jones v. Hammond, 235 
P. 867, 118 Kan. 479. 

(6) Such statute does not permit 
landowner to quiet title against un¬ 
satisfied mortgagee in possession 
who became such before his action to 
foreclose was barred.—Sallee v. King„ 
277 P. 49, 12-8 Kan. 270. 

(6) Bar of debt as affecting se¬ 
curity deed see infra § 9. 

Beooisslon is not a remedy availa¬ 
ble in avoidance of the statute of 
limitations.—^Warren v. Hugo Scher¬ 
er Estate, 261 N.W. 819, 272 MicA, 
264. 

71. Cal.—^Adams v. Hojcikins, 77 P. 
712, 144 Cal. 19. 

37 C.J. p 698 note 72. 

Eapse of entire statutory period es- 
seutial 

In order to constitute a bar the 
statute must have run for the full 
statutory period.—Federal Reserve 
Bank of Atlanta, for Use of Ameri¬ 
can Surety Co. of New Tork V. At¬ 
lanta Trust Co., C.C.A.Ga., 91 P.3d 
283, 117 A.L.R. 1160, certiorari de¬ 
nied Atlanta Trust Co. v. Federal ^le- 
serve Bank of Atlanta, for JJse of 
American Surety Co. of New Tork,. 
68 S.Ct. 140, 302 U.S. 738, 82 L.EA 
671—37 O.J. p 698 note 72 [cl, 

72. N.Y.—In re Sherman’s Will, 68 
N,Y.S.2d 861, 187 Misc. 943—H8rr 
vey V. Guaranty Trust Co., pf New 
York, 286 N.Y.S. 37, 134 Misc. 417^ 

87 C.J. p 698 note 73. 

Limitation distinguished from 
sumption of payment s^a 
§ 1 , , 
Payment not presumed 

Four-year limitation statute '^8*^ 

1 
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or absolute bar,*^^ regardless of equitable claims or 
considerations.*^^ If a claim barred by statute is 
paid, there can be no recoupment.75 Where the re¬ 
lief sought is dependent on, and incidental to, a 
right or claim which is barred by the statute of 


limitations, such relief is also barredJ^ 

General statutes of limitation have been said to 
affect only remedies in personamJ*^ A plea of the 
statute of limitations has been held not applicable 
in closed transactions.Also a defaulting vendee 


remedy, but does not presume pay¬ 
ment.—Miller v. Monroe, 300 P. 362, 
50 Idaho 726. 

Ooncltisive presumption, of payment 
Where a debt had become barred by 
limitation, it was conclusively pre¬ 
sumed to have been paid while it 
rested under the operation of such 
limitation bar; but the nature of a 
debt is not changed by the statute 
of limitation or by a consequent pre¬ 
sumption of payment.—Bellamy v. 
Oklahoma Farm Mortg. Co„ Tex.Com. 
ApPm 278 S.W. laO. 

73. U.S.—Buck V. Kleiber Motor Co., 
C.C.A.Cal., 97 F.2d 657, rehearing 
denied 98 F.2d 903—Champ Spring 
Co. V. U. S., C.C.A.MO., 47 P.2d 1, 
certiorari denied 61 S.Ct. 560, 283 

U. S. 852, 75 L.Ed. 1469—Jenkins 
S. S. Co. V. Rout 2 ahn, D.C.Ohio, 46 
F.2d 648— Corpus Juris cited in 
Liken v. Shaifer, D.C.Iowa, 64 F. 
Supp. 432, 442—Keen v. Mid-Conti¬ 
nent Petroleum Corp., D.C.Iowa, 63 
F.Supp. 120—Zalatuka v. Metropol¬ 
itan Life Ins. Co., D.C.Wis., 14 F. 
Supp. 440, reversed on other 
grounds, O.C.A., 90 P.2d 230. 

Ala.—^Hudson v. Moore, 194 So. 147, 
239 Ala. 130. 

Cal.^—^Richardson v. Michel, 138 P.2d 
774, 59 Cal.App.2d 361—People v. 
Grant, 127 P.2d 19, 62 Cal.App.2d 
794—^Wood V. Henley, 263 P. K70, 
88 CalApp. 441. 

Colo.—Federal Farm Mortg. Corpora¬ 
tion V. Schmidt, 126 P.2d 1036, 109 
Colo. 467. 

Hawaii.—^Wong Nin v. City and 
County of Honolulu, 33 Hawaii 379. 
Iowa.-^~Wheatley v. City of Fairfield, 
264 N.W. 906, 221 Iowa 66 . 

Ky.—Farmers Nat. Bank of Glasgow 

V. Guthrie, 145 S.W.2d 618, 284 Ky. 
583—Louisville & N. R. Co. v. Dan¬ 
iels, 111 S.W.2d 666 , 271 Ky. 321. 

Mass.—Sullivan v. Jordan, 36 N.E.2d 
387, 310 Mass. 12—Pike v. Proctor, 
22 N.E.2d 3, 303 Mass. 535. 

Mich.—Green v. Grand Trunk West¬ 
ern R. Co., 282 N.W. 890, 287 Mich. 
29. 

Moj—Powell V. Jefferson Bank, 96 S. 

W. 2d 338—Young v. Southwestern 
Bell Telephone Co., 3 S.W.2d 381, 

*318-Mo. 1214. 

H.Y.—Dunkum v, Maceck Bldg. Cor¬ 
poration, 176 N.E. 392, 256 N.Y. 
275—Meigs v, Roberts, 66 N.E. 
^38, 162 N.Y. 371, 76 Am.S.R. 322, 
—People V. Pulver, 236 N.Y.S. 655, 
226 App.Div. 416—Central Hanoveri 
:^k & Trust Co. V. Ulster & D, R. 

275 N.Y.S. 524, 153 Mlsc. 6 I 2 ! 
r-^arasohn v. Andrew Jergens Co., 
45 N.Y.S.2d 888 . 


Ohio.—Alropa Corporation v. Kirch- 
wehm, App., 36 N.E.2d 611, appeal 
dismissed 29 N.E.2d 364, 137 Ohio 
St. 318, affirmed 33 N.E.2d 656, 138 
Ohio St. 30, appeal dismissed 61 
S.Ct. 1120, 313 U.S. 549, 85 LEd 
1514. 

Okl—Hawk v. Evatt, 17 P.2d 386, 161 
Okl. 82. 

Or.—City of Pendleton v. Holman, 
164 P.2d 434, 177 Or. 532, 162 A.L. 
R. 249—East Side Mill & Lumber 
Co. V. Southeast Portland Lumber 
Co., 64 P.2d 625, 166 Or. 367. 

Pa.—Gilberton Fuels v. Philadelphia 
& Reading Coal & Iron Co., 20 A.2d 
217, 342 Pa. 192—Commonwealth 
V. Frey’s Estate,. Orph., 63 York, 
Leg.Rec. 206. 

S.C.—ScovUl. V. Johnson, 3 S E.2d 
643, 190 S.C. 467. 

Tex.—Greenspun v. Greenspun, Civ. 
App., 194 S.W.2d 134, affirmed, Sup., 
198 S.W.2d 82—^Arsola v. Arsola, 
Civ.App., 97 S.W. 2 d 541—Commerce 
Realty Co. v. Chas. F. Thompson 
Scenic Co., Civ.App., 69 S.W.2d 811, 
error dismissed—Freestone County 
V. McKinney, Civ.App., 285 S.W. 
340, reversed on other grounds Mc¬ 
Kinney V. Freestone County, Com. 
App., 291 S.W. 629. 

Wyo.—^Anderson v. Wyoming Devel¬ 
opment Co., 164 P.2d 318, 60 Wyo. 
417. 

37 C.J. p 685 note 26, p 698 note 73. 

The term “outlawed,” when used 
with reference to a debt, means bar¬ 
red by the statute of limitations.— 
Brady v. Tarr, 21 A.2d 131, 146 Pa. 
Super. 316. 

Joinder as party 

Where a statute oX limitations bars 
a suit directly against an alleged 
tort-feasor, he may not be Joined as 
an additional defendant in an ac¬ 
tion on the tort on the original de¬ 
fendant’s allegation that such tort¬ 
feasor alone is liable.—^Zachrel v. 
Universal Oil Products Co., 49 A. 2d 
704, 366 Pa. 324. 

An action that is apparently barred 
by the statute of limitations can be 
maintained only in the event that the 
statute has been tolled in the legal 
manner.—In re Sleezer’s Estate, 227 
N.W. 644, 209 Iowa 66 . 

Proving items of credit 

Joint owner of realty acquired 
for the Joint benefit, seeking to prove 
payment of his proportionate share 
of the obligations owing on the Joint 
venture before foreclosure sale of 
the realty under deed of trust pur¬ 
portedly given to secure payment ol 
balan'ce allegedly owed by hini, was 
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not barred by limitations from prov¬ 
ing any item of credit to which he 
was Justly entitled; the statutes of 
limitation do not preclude a person 
from proving an item of ^ payment 
made on an account two * or four 
years prior to time it is contended 
that a foreclosure for an unpaid bal¬ 
ance of such account took place.— 
Welch v. Brock. Tex.Civ.App., 196 S. 
W. 2 d 940. 

Action for conspiracy 
Cause of action for conspiracy to 
injure plaintiff and drive her from 
her home held to state but one cause 
of action, an executed conspiracy re¬ 
sulting in injury to plaintiffs, not 
barred by limitations, although plain¬ 
tiff set forth grievances in form of 
eight distinct causes of action.— 
Clark V. Machette, 21 p„2d 182, 92 
Colo. 365. 

74. N.D.—St. Paul Foundry Co. v. 
Burnstad School Dist. No. 31 of 
Logan County, 295 N.W. 669. 70 
N.D. 403. 

Prejudice of subordinate Hen claim¬ 
ant 

The statute of limitations, when 
invoked to maintain the status quo, 
applies to protect a defendant prop¬ 
erty owner from foreclosure of a 
lien, but should not apply tp the prej¬ 
udice of a subordinate lien claimant 
in the extinguishment of a valid lien 
when the status quo is disturbed by 
foreclosure of a superior lien.— 
Raisch v. Myers, 167 P.Sd 198, 27 
Cal. 2 d 773. 

75. Mo.—Powell V. Jefferson Bank, 
96 S.W.2d 338. 

70. Cal.—^Azevedo v, Azevedo, 129 P. 
2 d 127, 64 Cal.App. 2 d 486, prior 
opinion 122 P.2d 311. 

La.—Ducros v. St Bernard Cypress 
Co., 114 So. 654, 164 La. 7'87. 

Or.—^Rose v. Russell, I 66 "P.ad 137. 
Tex.—^Eaton v. Husted, Civ.App., 163 
S.W.2d 439, afl^rmed 172 S.W.2d 493, 
141 Tex. 349. 

Belief incident to dower right 
Or.—Rose v. Russell, 166 P.,2d 137 
Dividends on stock to which cla%i 
is barred 

Pa.—^Bailey v. Jacobs, 189 A. 320, #26 
Pa. 187. 

77. Mo.—Sturdy v. Smith, App„ 

S.W.2d 1033. . 

78. Ark.—St Douis Unldn Tru$| 

V. Hammans, 161 ' 

Ark. 298. 

Transaction "held ^esed 

Where payee ^ *no4e-«e^«^Spta^ 

Ices of maker in eifectiiig 
payee’s ifiar# ^4 agreed to pay a 
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or purchaser is not entitled to affirmative relief or 
to claim the property as against the seller, where he 
sets up limitations as a bar to an action for the bal¬ 
ance of the unpaid purchase priceJ^ The statute 
may not be invoked against factual allegations as 
such in a complaint, or against particular eviden¬ 
tiary matter, but only against causes of action.^® 
Lack of legal right to plead a statute of limitation 
does not bar the right to the pleas of novation and 
estoppeh’8^ 

Where a right of action is a continuing one, the 
statutes of limitation have been held not to apply to 
it.82 

Specialty. Where the statutory period of limita¬ 
tion has run against a specialty it is dead^S and its 


only function is evidential.^^ 

An action to annul a simulated sale of property 
is, under Louisiana law, not prescriptible.^5 

b. Bar of Remedy Only 

The general rule, at least with respect to debts or 
money demands, is that a statute of limitations bars, or 
runs against, the remedy and does not discharge the debt* 
or extinguish or Impair the right, obligation, or cause 
of action. 

As a general rule, at least with respect to debts 
on money demands, a statute of limitations is re¬ 
garded as barring, or running against, the remedy 
to which it applies, and not as discharging the debt 
or extinguishing, or even impairing, the right, ob¬ 
ligation, or cause of action,^® either in law or in 

420, certiorari denied 62 S.Ct 366, 
314 U.'S. 694, 86 L.Ed. 566—Central 
Hanover Bank & Trust Co. v. Unit¬ 
ed Traction Co., C.C.A.N.Y., 96 P, 
2d 50—Mascot Oil Co. v. U. S„ Ct 
Cl„ 42 P.2d 309, affirmed 61 kct 
196, 282 U.S. 434, 76 L.Ed. 444— 
Weems v. Carter, C.C.A.Va., 30 P. 
■2d 202—U. S. V. Whyel, C.C.APa, 
28 P.2d 30, certiorari dismissed TJ. 
S. V. Whyel, 49 S.Ct. 178, 278 U.S. 
664, 73 L.Ed. 570, and Heiner v, 
Wilhelm Co., 49 S.Ct. 178, 278 U.S. 
664, 73 L.Ed. 670—U. S. v. John 
Barth Co., C.C.A.Wis., 27 P.2d 782, 
reversed on other grounds 49 S.Ct 
366, 279 U.S. 370, 73 L.Ed. 743— 
Philbrick v. Manning, B.C.N.J., 67 
F.Supp. 24'6—Langhorne v. Capital 
Fire Ins. Co. of California, D.C 
Minn., 64 F.Supp. 771, affirmed, C.C. 
A., 146 F.2d 237—Alexander v. 

Creel, D.C.Mich., 54 F.Supp. 652— 
In re Soroko, D.C.N.Y., 34 F.Supp. 
826—Shonts v. Hirliman, D.CCal., 
2(8 F.Supp. 47S—In re South Shore 
Co-op. Ass'n, D.C.N.Y., 23 F.Supp. 
743, affirmed, C.C.A., 103 F.2d 336— 
In re Solomons, D.C.N.Y., 2 F.Supp. 
672—Crampton v. D. V. Frione Co, 
D.C.Conn., 1 F.Supp. 989—Corpus 
Juris QLuoted iu Baube v. U. S., Ct 
Cl., 1 F.Supp. 771, 77*2, overruling 
motion and supplementing 69 P.2a 
842, and affirmed 63 S.Ct 597, 289 

U. S. 367, 77 L.Ed. 1261. 

Ala.—Barnett v. Waddell, 27 6a.2a 

1, 248 Ala. 189—Rowe v. Bonneah- 
Jeter Hardware Co., 16 So.2d 689, 
246 Ala. 326, 168 A L.R. 1266—Yea 
Antwerp v. Van Antwerp, 6 Sc.2d 
73, 242 Ala. 92—Fuller v. Knight 
■2 So.2d 606, 241 Ala. 257, 136 A 
L.R. 760—^Davis v. Sugg, 109 So. 
746, 215 Ala. 93—Harrison v. Ma¬ 
son, 191 So. 909, 29 Ala.App. 64, 
certiorari denied 191 So. 916, ^38 
Ala. 497. 

Ariz.—Linville v. Cheney, 137 R2d 
395, 60 Ariz. 326—^Maricopa Coi^mty 

V. Bloomer, 73 P.2d 993, $2 Arii'28 
-i~City of Bisbee v. Cochise Coun¬ 
ty, 78 P.2d 982. 62 Ariz. L 


certain sum to maker, -who requested 
that such sum be credited on note, 
the transaction was closed, and the 
statute of limitations was not avail¬ 
able to bar maker's claim of credit 
when sued on note.—St. Louis Union 
Trust Co. V. Hammans, supra. 

79. Ark.—Evans v. Jeffries, 198 S.W. 
2d 62. 

La.—^Emery v. Trudeau Syndicate, 
26 So.2d 698, 210 La. 204. 

Tex.—Boddeker v. Olschewske, 94 S. 

W.2d 730, 127 Tex. 698-Bothwell 

V. Farmers & Merchants State 
Bank & Trust Co. of Rusk, 84 S. 

W. 2d 2.29, 125 Tex. 488. 

Reason for rule 

Purchaser was under a natural ob¬ 
ligation to pay balance of note evi¬ 
dencing purchase price, even though 
its enforcement as a civil obligation 
was barred, and such undischarged 
obligation constituted an equitable 
bar to action for specific perform¬ 
ance.—Emery v. Trudeau Syndicate, 
26 So.2d 698, 210 La. 204. 

80. N.Y.—Warthmann^ v. Manufac¬ 
turers Trust Co., 36 N.Y.S.2d 298, 
affirmed 36 N.Y.S.2d 421, 264 App. 
Div. 849, appeal denied 36 N.Y.S.2d 
425, 264 App.Div. 913. 

Damages 

Even though recovery of damages 
for expenses incurred in proceedings 
to enforce void judgment, terminated 
favorably to defendants therein be¬ 
fore commencing action for malicious 
prosecution, may be barred by limi¬ 
tations, allegations as to such pro¬ 
ceedings were necessary in stating a 
case to recover for successive pro¬ 
ceedings and relevant on issue of 
malice and recovery of punitive 
damages, and hence they were prop¬ 
erly Included in petition alleging 
prosecution of other proceedings on 
same judgment within period of limi¬ 
tations.—Ripley v. Bank of Skid¬ 
more, Mo., 198 S.W.2d 861. 

CixttiiLg off intention, shown by let¬ 
ters 

Where limitation statutes begin to 


operate, they are just as effective in 
cutting off the intention shown by 
letters so barred, in the absence of a 
reference to such letter, as they are 
in cutting off intention shown by a 
writing evidencing the debt.—Metro¬ 
politan Casualty Ins. Co. of New 
York V. Davis, Tex.Civ.App., 174 S. 
W.2d '84, error granted. 

81. Okl.—^Kelley v. Garfield County 
Building & Loan Ass'n, 68 P.2d 811, 
180 Okl. 263. 

82. Minn.—State v. Johnson, 13 N. 
W.2d 26, 216 Minn. 427, 166 A.L.R. 
23. 

Neb.—State ex rel. Cashman v. Car- 
mean, 295 N.W. 801, 138 Neb. 819. 
37 C.J. p 699 note 79. 

Perpetual coveuauts 
Va,—Moore v. Chesapeake & O. By. 
Co., 167 S.E. 361, 169 Va. 703. 

83. Md.—McMahan v. Dorchester 
Fertilizer Co., 40 A.2d 313, 184 Md. 
165—Prank v. Wareheim, 7 A.2d 
186, 177 Md. 43. 

Limitations applicable to specialties 
see infra §§ 62—67. 

84. Md.—^Frank v. Wareheim, supra. 
Not evidence of subsisting debt 

Under statute of limitations, pos¬ 
session by covenantee of a specialty 
which is older than the statutory 
period is not evl(!rence of a subsisting 
debt of the covenantor to the cove¬ 
nantee.—Frank v. Wareheim, 16 A.2d 
861, 179 Md. 59—Frank v. Wareheim, 
7 A.‘2d 186, 177 Md. 43. 

85. U.S.—Gayle v. Jones, D.C.La., 63 
F.Supp. 481. 

La.—Schalaida v. Gonzales, 142 So. 
123, 174 La. 907. 

86. U.S.—Campbell v. Haverhill, 

Mass., 15 S.Ct. 217, 166 U.S. 610, 
39 L.Ed. 280—^Kiles v. Trinchera 
Irr. Dist., C.C.A.C 0 I 0 ., 136 F.2d 894 
—Titus V. Wells Fargo Bank & 
Union Trust Co., C,C.A.Tex., 134 P. 
i2d 223—^Hawkinson v. Johnston, 
C.C.A.MO., 122 F.2d 724, 137 A.L.R. 
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Ark.—Steele v. Gann, 123 S.W,2d 276 Mass. 519, 77 A.L..R. 1039—[ ham, 40 S.E.2d 690, -227 N.C. 72— 

620, 197 Ark 480, 120 A.L.R. 764— Castaline v. Swardlick, 163 N.E. Service Pare Ins. Co. of N. Y. v. 

Harris v. Mosley. Ill S.W.2d 663, 62, 264 Mass. 481. Horton Motor Lines, 35 fi.E.2d 879, 

195 Ark. 42 —Hill v. Bush, 90 S.W. Mich.—Bement v. Grand Rapids & *225 N.C. 688 —Demai v. Tart, 19 S. 

•2d 490, 192 Ark. 181. Indiana R. Co., 160 N.W. 424, 194 E.2d 130, 221 N.C. 106—Edwards 

Cal.—^Western Coal & Min. Co. v. Mich. 64, L.R.A.1917B 322. v. Hair, 2 S.E.2d 869, 215 N.C. 662— 

Jones, 167 P.2d 719, ,27 Cal.2d 819— Minn.—Standard Salt & Cement Co. Vanderbilt v. Atlantic Coast Line 

Mitchell V. Automobile Owners In- y. National Surety Co„ 168 N.W. R- Co., 125 S.E. 387, 188 N.C. 568, 

demnity Underwriters, 118 P.2d go2, 134 Minn. 121. 52 A.L.R 287, error dismissed 46 

815, 19 Cal.2d 1, 137 A.L.R. 923— Miss.—Greene v. Greene, 110 So. 218, S.Ct. 204, 270 U.S. 626, 70 L.Ed. 

Gardner v. Rutherford, 136 P.iTd 145 Miss. 87, 49 A.L.R. 665. 767—Menzel v. Hinton, 44 S.E. 3'85, 

48, 67 Cal.App.2d 874—Howell v. Mo—State ex rel. Jones v. Nolte. 166 132 N.C. 660, 95 Am.SR. 647— 

Dowlingr, 126 P.2d 630, 62 Cal.App. .S.W.2d 632, 360 Mo. 271—Baron v. Ijames v. Gaither, 93 N.C. 368. 

2d 487—Olinda Irrigated Lands Co. Kurn, 164 S.W.2d 310, 349 Mo. 1.202, N.D.—Lincoln Nat. Life Ins. Co. v. 

V. Tank, 80 P.2d 170, 27 Cal.App.2d 142 A.L R. 787—Thompson v. Me- Kelly, 17 N.W.2d 906, 73 N.D. 622 

66 . Cune, 63 S.W.2d 41, 333 Mo. 768— —Osborne v. Llndstrom, 81 N.W. 

Colo.—Rogers v. Rogers, 44 P.2d 909, stock v. Schloman, 18 S.W.2d 428, ‘75* 9 N'.D. 1, 46 L.R.A, 715, 81 Am. 

96 Colo. 473—WVatt v. Burnett, 36 322 Mo. 1209, transferred, see 42 S.R. 616. ^ 

P.2d 768 , 96 Colo. 414—Petri v. S.W.2d 61, 226 Mo.App. 234—Hick- Ckl.—tCJorpus Juris cited in York v. 

Doughty, 227 P. 388, 76 Colo. 551— ey v. Sigillito, App., 162 S.W 2d Long, 99 P.2d 1041, 1042, 186 Okl. 

Folda Real Estate Co. v. Jacobsen, 333 —sturdy v. Smith, App., 132 S. 643. 

223 P. 748, 75 Colo. 16. , W.2d. 1033—^Milby v. Murphy, App., Or.—^Evans v. Finley, 111 P.2d 833, 

Conn.—Markham v. Smith, 176 A. 12 I S.W.2d 169. ’ 133 A.L.R. 1318, 166 Or. 227. 

«80, 119 Conn. 366—^Norton v. Shep- Mont.—^Stranahan v. City of Havre, re Gillingham’s Estate, 69 A. 

ard, 48 Conn. 141, 40 Am R. 157. 119 p 2d 629, 112 Mont. 691, 139 A. 309, 220 Pa. 363—In re Geissler's 

Fla.—^Danielson v. Line, 186 So. 332, l.r. 128$—^Hicks v. Stillwater Estate, Orph., 35 Berks Co.L.J. 146, 

136 Fla. 685. County, 274 P. 296, 84 Mont. 38. '57 York Leg.Rec. 2—In re Hen- 

Ga.—^U. S. Fidelity & Guaranty Co. v. Neb.—Fischer v. Wilhelm, 298 N.W. drick’s Estate, Orph., 9 Sch.Reg. 

Toombs County, 1 S.E.2d 411, 187 126, 139 Neb. 683, vacated on other 200. 

Ga. 544—^Elkins v. Edwards, 8 Ga. grounds 300 N.W. 350, 140 Neb. 448. Philippine.—Sunico v. Ramirez, 14 

326—Alropa Corporation v. Gold- N.H.—Smith v. Turner, 17 A.2d 87, Philippine 600. 

stein, 26 S.E.2d 116, 69 Ga.App. 168 91 n.H. 198. —Clark County v. Bergstresser, 

—Underwood v. American Law N.M.—Davis v. Savage, 168 P. 2 d 851, 33 S.D. 121. 

Book Co., 12 S.E.2d 467, 64 Ga,App. 59 n.M. 30—In re Sheley’s Estate, Tenn.—^Williamson Bros. v. Daniel, 

184—Martin v. Mayer, 11 S.E.2d 298 P. 942, 36 N.M. 368—Baca v. HO S.W.2d 1028, 21 Tenn.App. 346. 

218, 63 Ga.App. 387—Sinclair Re- Chavez, 262 P. 987, 32 N.W. 210. Tex.—Sam Bassett Lumber Co. v. 

fining Co. V. Scott, 2 S.E.2d 766, 60 n.T.—L ightfoot v. Davis, 91 N.E. City of Houston, 198 S.W.2d 879 

Ga.App. 76. ^g 2 , 198 N.Y. 261, 29 L.R.A ,N,S., —^Limestone County v. Robbins, 38 

Idaho.—^Anderson v. Ferguson, 67 P. ^^39 Am.S.R. 817, 19 Ann.Cas. S.W.2d 680, 120 Tex. 341, answSr to 

2d 326, 66 Idaho 654—^Lemhi Coun- 747 I—Hutchinson v. Ward, 86 N E. certified questions conformed to, 

ty V. Boise Live Stock Loan Co., 399 ^^2 N.Y. 376_^House v. Carr, Civ.App., 42 S.W.2d 169—^McDaniel 

■278 P. (214, 47 Idaho 712. 73 ^ 7 ^^ jgg jgr.y. 453 ^ $ L.R A., v. Willis, Civ.App., 157 S.W.2d 672, 

Ill*—^Fleming v. Teazel, 40 N.E.2d g ^ 5 ^ 9 ^ 1^3 Am S.R. 936, 7 Ann. error refused—John F. Grant Lum- 
507, 379 Ill. 343—^Burnett v. West ’ 186 —Schenck v. State Line Co. v. Jones, Civ.App., 161 S.W. 

Madison State Bank, 31 N.E.2d 776, Telephone Co., 202 N.Y.S. 378, 207 2d 944, affirmed 164 S.W.2d 1019, 

376 Ill. 402—Keener v. Crull, 19 App.Div. 45^In re Sherman’s 139 Tex. 647—Marathon Oil Co. v. 

Ill. 189—Glenn V. McDavid, 44 N.E. "vvill, 6-8 NY.S.2d 851, 187 Misc. Gulf Oil Corporation, Civ.App., 130 

2d 84, 316 Ill.App. 130—Maxwell, 943 —Hank of U. S. v. Rosengarten, S.W.2d 366, modified on other 

for use of Maxwell v. Nieft, 40 N. 24 N.Y.S.2d 647, 176 Misc. 677— grounds Gulf Oil Corporation v. 

E.2d 664, 313 Ill.App. 354. jn re Ewald’s Estate, 22 N.Y.S.2d Marathon Oil Co., 162 S.W.2d 711, 

Ind.—Wilmont v. City of South 399 , 174 Misc. 939—In re Haase's 137 Tex. 69—Benn v. Security 

Bend, 48 N.E.2d 649, 221 Ind. 638. Will, 20 N.Y.S.2d 19, 174 Misej. 42 Realty & Development Co., Civ. 

Iowa—^Anderson v. Anderson, 12 N. _In* re Cordier’s Estate, 6 N.Y.S. App., 64 S.W.2d 146, error refused— 

W, 2d 671, 234 Iowa 277—Burns v. 2 d 270, 168 Misc. 577—McMorris v. Central Nat. Bank v. Latham Co., 

Burns, 11 N.W.2d 461, 233 Iowa Oibson, 579 N.Y.S. 366, 156 Misc. Civ.App., 22 SW.2d 766, error re- 

1092, 160 A.L.R. 306—Williams v. 4 ^ 9 —Roseman v. Fidelity & De- fused—Murchison v. Davis, Civ. 

Burnside, 222 *!N.W. 413, 207 Iowa posit Co. of Maryland, 266 N.Y.S. App., 4 S.W.2d 1016—Oklahoma 

239. 557 ^ 148 Misc. 132—Harvey v. Guar- Farm Mortg. Co. v. Bellamy, Civ. 

Kan.—In re Reed’s Estate, 142 P.2d anty Trust Co. of New York, 236 N. App., 266 S.W. 1070, affirmed Bel- 

824, 157 Kan. 602. 37 ^ I 34 Misc. 417—Dodds v. lamy V. Oklahoma' Farm Mortgage 

Ky,—^Unemployment Compensation McColgan, 235 N.Y.S. 492, 134 Co., Com.App., 278 S.W. 180. 

^ Commission of Kentucky v. Consol- Misc. 618, affirmed 241 N.Y.S. 684, Va.—^Page v. Shenandoah Life In^, 

idated Coal Co., 162 S,W.2d 971, -229 App.Div. 273—Otto v. Lincoln Co., 40 S.E.2d,92,2, 185 Va. 919— 

287 Ky. 330—Barnes v. Louisville gav. Bank of Hrooklyn, 49 N.Y.S. Ramey v. Ramey, 25 S.E,2d 264, 

Sc N. R. Co., 140 S.W.2d 1041, 2’83 2 d 407, reversed on other grounds 181 Va. 377—Fidelity & Casualty 

Ky. 261—^Rader v. Dean, 121 S.W. 51 N.Y.S.2d 561, '268 App.Div. 400, Co. of New York v. Lackland, 8 S. 

2d 43, 275 Ky. 256—<Jity of Louisa affirmed 62 N.B.2d 236, ,294 N.T 798 E.2d 306, 176 Va. 178—Hamilton Y. 

V. Horton, 93 S.W.2d 6.20, 263 Ky. —Foster v. Webster, 44 N.Y.S 2d Glenn, 86 Va. 901, 9 S.E. 12^. ’ 

739. 153—^In re Washburn’s Will, 21 N. Wash.—Corpus Juris cited 

Md.—Frank v. Wareheim, 16 A.2d T.S.2d 469, affirmed 33 N.T,S.2d v. Hayden, 135 P.2d 819, 8-^9/ 

?51, 179 Md. 69—^Frank v. Ware- 111, 263 App.Div. 873—O’Brien v. Wash.2d 347—Corpus Juris t^uc^eH 

heim, 7 A.2d 186, 177 Md. 43—Mil- O’Brien, 16 N.Y.S.2d 799. iu In re Smith’s^ Estate, 38 

ler V. Horowitz, 191 A. 906, 172 Md. N.C.—^Williams v. Thompson, 41 S.E. 244, 245, 179 Wash. 4i7 —In re 
419. 2d 359, 227 N.C. 166—^Pinkham v. Bailey’s Estate, 84 P.2d 448, X78 

Mass.—McLearn V. Hlh, 177 N.E. 617, Unborn Children of Jather Pink-1 Wash. 178. 
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fact,8'^ and there is left available to the creditor I or obligation.®* However, there is some authority 
every other lawful means of realizing on the debt I to the contrary;®® and the general rule dbes not 


W-Va.—Cook V. Eastern Gas & Fuel 
Associates, 39 6.E.2d 321. 

Wis,-.—Spellbrink v. Bramberg, 13 N. 
W.2d 600, 246 Wls. 103, stating 
Illinois law. 

37 O.J. p 699 note 75. 

Barred debt as sufficient considera¬ 
tion for new promise see infra § 
305. 

Necessity of pleading statute of lim¬ 
itations see infra §5 354-358. 
Statutes extinguishing right of ac¬ 
tion as affecting Question of what 
law governs see Infra § 30. 
Common-law claim 
Mass.—Mulligan v. Hilton, 24 N,B.2d 
676, 306 Mass. 5, 133 A.L.R. 376. 
liXoral obllgatioB 

The various limitation statutes bar 
the right of action under certain cir¬ 
cumstances, but they do not destroy 
the moral obligation to pay. 

Ariz.—State ex rel. Conway v. Glenn, 
131 P.2d 363, 60 Ariz. 22. 

Cal.—-Booth V. Hoskins, 17 P. 226, 
76 Cal. 271. 

Pa.—Kyle v. Wells, 17 Pa. 286, 66 
Am.D. 666 —In re Martin's Es¬ 
tate, 4 A,2d 561, 135 Pa.Super. 136. 
Tex.—Limestone County v. Robbins, 
38 S.W.2d 680, 120 Tex. 341, an¬ 
swers to certified questions con¬ 
formed to, Civ.App., 42 S.W.2d 159 
—Bellamy v. Oklahoma Farm 
Mortg. Co., Com.App., 278 S.W. 180 
—Orndorff v. State ex rel. McGill, 
Civ.App.* 108 S.W. 2 d ,206, error re¬ 
fused. 

Wyo.—Stryker v. Rasch, 113 P. 2 d 
963, 67 Wyo. 34, 136 A.L.R. 770. 
Revival of debt or cause of action 

(1) The statute does not destroy 
the debt so effectually that it can¬ 
not be revived.—Underwood v. Amer¬ 
ican Book Co., 12 e.E,2d 467, 64 Ga. 
App. 184. 

(2) Foreclosure of lien to secure 
water charges, in suit brought after 
lieh was barred by limitations, does 
not revive lien.—Bank of Washington 
V. Moore, Tex.Civ.App., 290 S.W. 184, 
affirmed. Com.App., 296 S.W. 868 . 

(3) Where no effort was made to 
renew or extend notes or mortgage 
securing them until after notes were 
barred, right and remedy as to notes 
and mortgage were barred, and could 
not be revived.—MuSser v. First Nat. 
Bank, 147 So. 783, 166 Miss.‘873. 

(4) Bondholder's mandamus pro¬ 
ceeding to compel payment of bonds 
theretofore held Invalid in taxpayer's 
suit could not revive bondholder's 
right of action in assumpsit which 
was barred by limitations.—^Nuveen 
V. City of Quincy, 156 So. 163, 116 
Fla, 510, 94 A.L.R. «00. 

( 6 ) New promise see infra §§ 3Q2- 
320. 


Prescription liberandl causa 

( 1 ) Prescriptions liberandl causa 
are established to bar person's right 
to Invoke judicial aid to enforce ob¬ 
ligations, generally of monetary 
character, and do not destroy, but 
affect only right to enforce, obliga¬ 
tion or debts.—Mallard v. State, La. 
App., 194 So. 447. 

(2) In lessor's suit to recover roy¬ 
alties in oil as to which adverse 
claims had been adjudged prescribed, 
fact that prescription against ad¬ 
verse claimants was not acQuirendl 
causa, but liberandi causa, did not 
affect lessee’s liability to make pay¬ 
ments withheld because of such ad¬ 
verse claims.—Bornhort v. Gulf Re¬ 
fining Co. of Louisiana, 105 So. 602, 
169 La. 609. 

Seduction 

Even though statute of limitations 
had barred action for damages for 
seduction. It did not extinguish the 
claim.—Opitz v. Hayden, 136 P.2d 
819, 17 Wash, 2 d 347. 

Assertion of payment or nonpayment 
of debt 

(1) No statute of limitations pre¬ 
vents complainant, suing to cancel 
premium notes, from asserting that 
he has paid his debt.—Eve v. Union 
Cent. Life Ins. Co., 167 S.W.2d 8 , 26 
Tenn.App. 1. 

( 2 ) Where assignor under assign¬ 
ment for benefit of creditors sued 
the assignee or trustee on theory 
that transaction constituted a deed 
of trust in nature of mortgage which 
assignor sought to cancel, nonpay¬ 
ment of debt secured was a defense, 
although the claims of the beneficia¬ 
ries were barred by the statute of 
limitations; and no suit could be 
brought on th^m.—-Buckley v. Ver- 
honic, 8 Alaska 429. 

French statute of limitations oper¬ 
ates only on remedy and does not ex¬ 
tinguish rights under contracts.—A. 
Salomon, Inc., v. Compagnle G6n4rale 
Transatlantique, I).C.N.T., 8i2 P.2d 
283, affirmed, C.C.A., Wood & Selick 
V. Compagnie Generale Transatlan¬ 
tique, 43 P.2d 941. 

87. W.Va.—Cook v. Eastern Gas & 
Fuel Associates, 39 S.E.2d 321. 

88 . N.T.—^Dodds v. McColgan, 236 N. 
Y.S. 492, 134 Misc. 618, affirmed 241 
N.T.S. 584, 229 App.Div. 273—Otto 
V. Lincoln Sav. Bank of Brooklyn, 
49 N.Y.S.2d 407, reversed on other 
grounds 61 N.Y.S.2d 661, 268 App. 
Biv. 400, affirmed 62 N.E.2d 236, 294 
N.Y. 798—O'Brien v. O'Brien, 16 N. 
Y.S.2d 799. 

Bar of one of two remedies as affect¬ 
ing other see infra § 7 . 

Set-off see Infra § 106, 
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Remedy not canceled 

Statute of limitation suspends the 
remedy, but does not cancel lt,-r-City 
of Bridgeport v. U. S. Fidelity & 
Guaranty Co., 134 A. 262, 106 Conn 
11, 92. 

Action in other state 

(1) Since such a defense does not 
go to the substance of the contract, 
but operates merely on the remedy, a 
judgment which denies relief meriy 
because a statute of limitation hae 
run against the claim determines 
only that no action may be brought 
on the claim in that state; it does 
not, and cannot, determine that an 
action may not be maintained on the 
contract in another state.—Titus v, 
Wells Fargo Bank & Union Trust Co." 
C.C.A.Tex., 134 F.2d 223. 

(2) What law governs see infra Sf 
27-32. 

Proceeds on foreclosure of superior 
lien 

The fact that a lienholder's remedy 
by action to foreclose his lien Is 
barred by the statute of limitations 
does not affect his right to the sur¬ 
plus proceeds of sale on foreclosure 
of a superior lien.—Raisch v. Myers, 
167 P.2d 198, 27 Cal. 2 d 773. 

Rights of owner of dormant debt or 
Judgment 

Title to property held by a grantee 
of the principal debtor is relieved la 
equity from any asserted rights on 
the part of the owner of the mort¬ 
gage debt or judgment where‘It is 
dormant.—Hoskins v. Peak, 228 P. 
478, 100 Okl. 124. 

89. Miss.—Musser v. First Nat 
Bank, 147 So. 783, f65 Miss. 878, 
Wis.'T—First Nat. Bank of Madison v, 
Kolbeck, 19 N.W.2d 908, 247 Wia 
462, 161 A,L.R. 882—Maryland Ca^ 
ualty Co. V. Beleznay, 14 N.W,2d 
177, 245 Wis. 390—In re Weiss’ 3^- 
tate, 271 N.W. 918, 224 Wis. 192 
—Long V. Mates, 263 JNT.W, 371, 219 
Wis. 414—In re Kuplen's Estate, 
244 N.W, 623, 209i*Wis. 178—In Te 
Weldig's Will, 240 N.W. 832, '^7 
Wls. 107. 

37 C.J. p 698 note 74 Cdj. 

"Statutes of limitation ^ . 

where they do not extinguish the 
right Itself, are deemed to ppe^te 
on the remedy only.”—MiH^i* y* 
ion, 183 A. 416, 417, 134 Me, 1^5. 
Hew cauM of action, 'barrel by 
ttatiop.s 

Where action was commshoed 9 ^ ^ 
note on which there could be no re¬ 
covery because contract of wbA^ 
note was a part was never 
ed, and new contract which 
ed for payment in cwjcordance* 
terms of note was barred by 
tion, evidence with respect to 
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apply to all statutes,^® as where the statute, by its 
terms or by necessary implication, absolutely ex¬ 
tinguishes the debt or demand itself,^! or where a 
statute gives a right of action, or creates a liability, 
which did not exist at common law, and makes 
limitation of time an essential element of the cause 
of action.^2 Also, with respect to actions for the 
recovery of real or personal property, the general 
rule is that, where one has had the peaceable, un¬ 
disturbed, open possession of personal property, 
discussed in Adverse Possession § 243, or of real 
property, in Adverse Possession § 199, with an as- 


§ 6 

sertion of his ownership, for the period which, un¬ 
der the law, would bar an action for its recovery 
by the real owner, the former has acquired a good 
title, superior to that of the latter, whose neglect 
to avail himself of his legal rights has lost him his 
rights; and it has been held that a remedial right 
arising from the nonperformance of a duty is ex¬ 
tinguished when the statute of limitations deprives 
the right of its judicial remedy.^^ 

The intention of the legislature should be the 
guide in determining whether a statute extinguish¬ 
es a right or merely the remedy,^^ and courts should 


contract was properly excluded be¬ 
cause it set up a new cause of ac¬ 
tion barred by limitations.—^Kresge 
V. li^iner Amusement €o., 2 N.W.2d 
23S, 239 Wis. 675. 

90 . Directors’ liability for corporate 
debts 

Mont.—^Williams v. Hilgrer, i261 P. 
524, 77 Mont. 399. 

91. U.S.—U. S. V. John Barth Co., 
C.C.A.Wis., 27 F.2d 782, reversed 
on other grounds 49 S.Ct. 366, 279 
U.S. 370, 73 L.Ed. 743. 

Miss.—Greene v. Greene, 110 So. 218, 
143 Miss. 87, 49 A.Ii.R. 565— Corpus 
Juris quoted in In re Smith’s Es¬ 
tate, 38 P.2d 244, 245, 179 Wash. 
417. 

37 C.J. p 698 note 74-—1 C.J. p 1153 
note 9. 

pistinctlon of limitation from Qual¬ 
ification annexed to given right see 
supra § 1. 

Statutes distinguished 
Ir^ construing provisions and effect 
of statutes of limitation, a distinc¬ 
tion is drawn between those which 
operate merely to bar enforcement 
of right, thereby destroying remedy 
only, and' those which operate not 
only to bar remedy but also take 
a^way the right.—First Nat Bank v. 
Uane, Tex,Civ.App., 265 S.W. 768. 

S». U.S.—William Danzer & Co. T. 
t^ulf & S. I. R. Co., Miss., 45 S.Ct 
612, 268 U.S. 633, 69 L.Ed. 467— 
Pennsylvania Co. for Insurances 
on Lives figid Granting Annuities v. 
Deckert C.C.A.Pa., 123 F.2d 979— 
Link V. Receivers of Seaboard Air 
line Ry. Co., C.CJtVa., 73 F.2d 149 
—Mullins V. De Soto Securities Co., 
3>.C,La., 66 F.Supp. 907, aiRrmed, 
C.CVV., 149 F.2d 864—Cauley v. S. 
U. Massenglll Co., B.C.Tenn., 36 F. 
, Supp. 371. 

C^.—Johnson v. Fresno County, 149 
P.2d 38, 64 CaLApp.2d 576. 

Fla.—.Bowery v. Babbit 128 So, 801, 
$9 Fla. 1151. 

Ga.—Bryant v. Whitley, 29 S.E.2d 
.648, 70 Ga.App. 864, affirmed 31 S.Et 
2d 701, 198 Ga. 328. 

—McGirr v. Pritchards 258 lU.App. 
./467. 

Sword V. Scott 169 S.W.2d 825, 


293 Ky. 630—U. S. Fidelity & Guar¬ 
anty Co. V. Tafel Electric Co., 91 
S.W.2d 42, 262 Ky. 792. 

La.—Guillory v. Avoyelles Ry. Co., 
28 So. 899, 901, 104 La. 11—Carpen¬ 
ter V. Cox, App., 186 So. 863, 865. 
Mass.—Melnik v. Perwak, 4 N.E.,2d 
329, 296 Mass. 612—McLearn v. 
Hill, 177 N.B. 617, 276 Mass. 519, 
77 AL.R. 1039—Wescott v. Young, 
175 N.E. 153, 276 Mass. 82—Brick- 
ford V. Furber, 170 N.E. 796, 271 
Mass. 94, 70 A.L.R. 469—^Hester v. 
City of Brockton, 146 N.E. 224, 251 
Mass. 41. 

Mich.—Finkelstein v. Department of 
Revenue, 20 N.W.2d 164, 312 Mich. 
186—Metzen v. Department of Rev¬ 
enue, 17 N.W.2d 860, 310 Mich. 622 
—Summar v. Besser Mfg. Co., 17 
N.W.2d 209, 310 Mich, 347—Bigelow 
V. Otis, 265 N.W. 270, 267 Mich. 
409—Bement v. Grand Rapids & 
Indiana K. Co., 160 N.W. 424, 194 
Mich, 64, L.R.A.1917B 322. 

Miss.—Monsour v. Farris, rSl So. 326, 
181 Miss. 803—LK)uisville & N. R. 
Co. V, Dixon, 160 So. 811, 168 
Miss. 14. 

Mo.—Superior Minerals Co. v. Mis¬ 
souri Pac. R. Co., 45 SW.2d 912, 
227 Mo.App. 1044, certiorari quash¬ 
ed State ex rel. and to Use of 
Missouri Pac. R. Co. v. Haid, 59 
S.W.2d 690, 332 Mo. 616. 

Neb—Ray v. Sanitary Garbage Co., 
278 N.W. 189, 134 Neb. .178—Cen¬ 
tral Bridge & Construction Co. v. 
Chicago & N. W. Ry. Co., 262 N.W. 
852, 129 Neb. 726—Gengo v. Mardis, 
170 N.W. 841, 103 Neb. 164, 8 A.L. 

R. 134—City of South Omaha v. 
McGavock, 100 N.W. 805, 72 Neb.' 
382. 

N.H.—Smith v. Turner, 17 A.2d 87, 91 
N.H. 198, , 

N.T.—Gatti Paper Stock Corporation 
V. Brie R. Co., 286 N.Y.S. 669, 247 
App.Div. 45, affirmed 4 N.E.2d 724, 
272 N.Y. 536—^In re Tonkonogpff’s 
Estate, 32 N.Y.S.2d 661, 177 Misc. 
1015—In re Baer’s Will, 266 N.Y. 

S. 738, 148 Misc., 641. 

N.D.—Danger v. Gray, 25 N.W. 2d 89. 
Ohio.—Crandall ,v. Irwin, $8 N.B.2d 
608, 189 Ohio St. 263, 139 A.L.R, 
'895—Errett v. Howert, 84 N.E. 763, 
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[ 78 Ohio -St. 109—George L. Rackle 

& Sons Co. V. Western & Southern 
Indemnity Co., 6 N.E.2d 1007, 54 
Ohio App. .274—Shinn v. New York, 
C. & St. L. Ry. Co., 166 N.B. 230, 
24 Ohio App. 113—Ohio Bell Tele¬ 
phone Co. V, Bvatt, 11 Ohio Supp. 
83. 

Pa.—Guy V. Stoecklein Baking Co., 1 
A.2d 839, 133 Pa.Super. 38. 

R.I.—Tillmghast v. Reed, 38 A,2d 
782, 70 R I. 259. 

Tenn.—Automobile Sales Co. v. John^ 
son, 122 S.W.2d 463, 174 Tenn, 38; 
120 A.LR. 370—Johnson v. Robin¬ 
son, 7 TennJVpp. 467. 

W.Va.—Sudraski v. State Compensa¬ 
tion Commissioner, 181 B.B. 646,. 
116 W.Va. 441. 

87 C.J. p 686 note 34, p 698 note 
te ]—1 C.J. p 1163 note 10. 

Death action see* Death § 68 b. 
Distinction of limitation from quali¬ 
fication annexed to given right see- 
supra § 1 . » 

“Cumulative" act as creating zigrht; 
and remedy 

IVhere statute imposing on county 
duty to hold purchaser of real estate 
at void tax sale harmless provided 
that "this act shall be co-nstrued 
as cumulative only,” use of the word 
“cumulative” meant only that the 
legislature created a right and reme¬ 
dy which did not previously exist, 
and did hot mean that the time fixed 
by another section of the act should 
control as to the time within which 
an action for such refund must be 
brought, when such interpretation 
would attribute to the legislature 
the Intent to grant a right and to- 
cut off the remedy, to secure the- 
right before the right ever accrued.— 
McDonald v.' Lincoln County, 4 N.W. 
2d 903, 141 Neb. 471. 

93. N.Y.—^In re Elm St. in Citlf of 
New York, 146 ,N,B. 342, 289, 

220 . \ ^ 

94. Iifo.—Wentz, y, 

176 S.W.2d 852, 352 ^ 
f erred, see, >App^f 
The plain of 

must he heeded in its expresex<iE"df 
the Yi* 

Price Candy supra* 



§ 6 

exercise restraint in declaring a construction that 
the right itself is extinguished by the lapse of time 
unless that is the plain statutory intent.^^ 

A mortgagee who legally obtains possession of 
the mortgaged realty may retain possession until 
the debt is paid, even though the right to foreclose 
the mortgage was barred by limitations when the 
possession was acquired.^^ A plaintiff in ejectment 
may recover without further proof of title on show¬ 
ing an executory sale of the premises to defendant 
and the latter^s default in payments, even though 
the purchase-money notes have become barred by 
the statute of limitations.®'^ 

§ 7. Bar of One of Two Remedies as Affect¬ 
ing the Other 

As a general rule, where there are two remedies for 
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the enforcement of a right, the fact that one of them Is 
barred by limitations does not bar the other. 

As a general rule, where a party has two or more 
remedies for the enforcement of a right, the fact 
that the statute of limitations has cut off one or 
more of them does not bar the other or others 
but where the statute of limitations is held to bar 
the right as well as the remedy, as discussed supra 
§ 6, a statute of limitations which bars the legal 
remedy bars the equitable one at the same time.®® 
Where a plaintiff has elected one of two remedies 
for the enforcement of a right, and such action is 
tarred by the statute, he is bound by his election, 
and cannot thereafter resort to the other remedy for 
which a different limitation is provided.^ 

Principal and subsidiary undertakings. Where 
an action to recover a debt is barred, an action on 
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95. Mo.—Wentz v. Price Candy Co., 
supra. 

96. N.M.—^Davis v. Savage, 168 P. 
2d 861, 60 N.M. 30. 

97. Ga.—Wright v. Harber, 165 S. 
E. 616, 175 Ga. 696. 

98. XJ.S.—^Bankers Trust Co. v. Hale 
& Kilburn Corporation, C.C.A.N. 
T., 84 P.2d 401—-Downey v. Palm¬ 
er, D.C.N.T., 32 P.Supp. 344, re¬ 
versed on other grounds, C.C.A., 
114 P.2d 116. 

Colo.—Rogers v. Rogers, 44 P.2d 909, 
96 Colo. 473—Polda Real Estate 
Co. v. Jacobsen, 223 P. 749, 76 
Colo. 16. 

ICan.—^Palk v. Fulton, 262 P. 1026, 
124 Kan. 746. 

N.T.—^House v. Carr, 78 N.E. 171, 185 
N.T. 453, 6 L.R.A.,N.S., 610, 113 
Am.S.R. 936, 7 Ann.Cas. 185—Wil¬ 
liams V. Flagg Storage Warehouse 
Co., 220 N.T.S. 124, 128 Misc. 666, 
affirmed '223 N.Y.S. 926, 221 App. 
Div. 788. 

Pa.—Hartranft's Estate, 26 A. 104, 
163 Pa. 630, 34 Am.S.R. 717, 26 L.R. 
A 104—Potter Title & Trust Co. v. 
Berkshire Life Ins. Co., 39 A.2d 
268, 166 Pa.Super. 1—In re Hen¬ 
drick's Estate, Orph., 9 Sch.Reg. 
200 , 

Wash.—^Easton v. Chaffee, 113 P.2d 
31, 8 Wash.2d 609—Physicians’ and 
Dentists’ Business Bureau v. Dray, 
111 P.2d 668, 8 Wash.2d 38. 

W.Va.—Morgan v. Farmington Coal 
& Coke Co., 124 S.E. 591, 97 W.Va. 
83. 

37 C.J. p 700 note 81. 

Applicability of different limitations 
to same action or proceeding see 
infra § 107. 

Whether bar is fixed by form of ac¬ 
tion or cause of action see infra § 
33. 

Sreach. of contract and tort 

(1) If facts disclose both breach 


of contract and tort, plaintiff may re¬ 
cover in debt or assumpsit although 
remedy in tort is barred by limita¬ 
tion. 

U.S.—Hughes V. Reed, C.O.A.Okl., 46 

P.2d 436. 

Me.—Doughty v. Maine Central 

Transp. Co., 39 A.2d 768, 141 Me. 

124, 157 A.L.R. 769. 

37 C.J. p 77.2 notes 16, 17. 

(2) If the statute of limitations 
has run against an action sounding 
in tort for conversion, plaintiff is al¬ 
so barred from bringing an action 
sounding in assumpsit based on a 
subsequent sale of the converted 
property.—^Loughman v. Town of 
Pelham, C.O.A.N.T., 126 F.2d 714. 

£egal and equitable relief 

In suit at law under statute, to 
establish a copy of lost bond, con¬ 
solidated with an equitable petition 
praying for cancellation of record 
of instrument of indebtedness ex¬ 
ecuted by plaintiff to defendant in 
connection with lost bond, even if 
bond were barred by limitations, so 
as to preclude its establishment un¬ 
der petition at law, grant^of relief 
under the equitable petition would 
not be precluded.—Bainbridge Farm 
Co. V. Bower, 21 S.B.2d 224, 194 Ga. 
304. 

Recovery of penalties and other re^ 
Uef 

The fact that right of board of ed¬ 
ucation to recover penalties under 
statutes for wrongful expenditure of 
school district funds was barred by 
limitations statute dealing with an 
action on a statute for a penalty 
did not prevent the granting of relief 
to the board under other provisions 
of the statutes not dealing with pen¬ 
alty.—Cummings v. Board of Educa¬ 
tion of Oklahoma City, 125 P.2d 989, 
190 Okl. 533. 


A snit in the nature of a creditor’s 
bill, which was brought within six 
years of recovery of judgment and of 
date when execution was returned 
unsatisfied, was not .barred by limi¬ 
tation on ground that plaintiff could 
have maintained a suit under the 
Uniform Fraudulent Conveyance Act 
more than six years before suit in 
nature of creditor's bill, since such 
act does not impair remedies which a 
judgment creditor had before the 
act was enacted.—^Lind v. O. N. John¬ 
son Co., 282 N.W. 661, 204 Minn. 30, 
119 A.L.R. 940. 

InstaUmeut of interest on bond 

Where an installment of interest 
due on a bond cannot be recovered 
by a suit on the coupon by reason of 
lapse of time since the coupon ma¬ 
tured, the same installment cannot 
be recovered along with the phn?!- 
pal debt in a suit on the bond.— 
Griffin V. Macon County, C.C.Mo., 36 
F. '885, 2 L.R.A. 358. 

Action against motorist or insurer 
Where, at time personal injury ac- 
tio-n was commenced, plaintiffs had 
cause of action against motorist and 
his Insurance carrier with right to 
sue either or both, and plaintiffs 
chose to bring action against insur¬ 
ance carrier alone, the action which* 
was properly commenced within stat¬ 
utory period from date of accident 
could not be dismissed because re¬ 
covery from motorist had been 
red by statute of limitations.—^Ku- 
Jawa V. American Indemnity Co., 14 
N.W.2d 31, 245 Wis. 361. 

99. Wis.—^Nolan v. Janesville F^t 
Nat. Bank, 152 N.W. 468, 16h Wis, 
22 . 

1 . Neb.—Reeves v. Nye, 44 N.W. 736, 
28 Neb. 571. 

37 O.J. p 700 note 84. 

Election of remedy as to contracts 
see infra S 46. 


926 



53 C.J.S. LIMITATIONS OF ACTIONS § 8 


a subsidiary alternative pact relating to the method 
by which the debt is to be paid is likewise barred.^ 

While a suit to reform a deed and one in trespass 
to try title may be determined in one proceeding, 
yet, if the title depends on the reformation of the 
deed, and the right to such reformation is barred 
by the statute of limitations, the right to proceed 
with the suit in trespass to try title also fails.^ 

Reciprocal rights of mortgagor and mortgagee. 
The right of a mortgagee to maintain an action on 
the mortgage debt and to enforce the lien and the 
right of the mortgagor to maintain an action for the 
redemption of the property are reciprocal, and when 
one is barred by limitations the other is also and 
so, where the right of a grantee in a deed absolute 
in form, although in fact a mortgage, to foreclose 
has become barred by the statute, he loses also his 
right to recover possession.® 

Accounting in partition suit. In suits of parti¬ 
tion, an accounting is incidental to the partition and 
is not barred even though barred by prescription 
aS a separate demand.® 


§ 8. Barof Debt as Affecting Security 

The general rule Is that the lien of the security fop a 
debt Is not impaired because the remedy for the recovery 
of the debt Is barred by limitations. 

The general rule, sometimes declared by statute,*^ 
is that the Hen of the security for a debt is not im¬ 
paired because the remedy at law for the recovery 
of the debt is barred by the statute of limitations.^ 
There are cases, however, in some jurisdictions 
which lay down a contrary rule^ on the theory that 
the lien is only an incident to the debt;^® but it 
has been said that these cases generally depend on- 
local statutes or on the theory that the statute of 
limitations not only bars the remedy, but destroys, 
and annihilates the debt, by the presumption that 
it has been paid or discharged.^^ 

A lien for a debt created by statute endures no* 
longer than the period during which an action on 
the debt may be brought^^ unless the statute other¬ 
wise provides.^® 

The lien of a partner for advances by him to the 
firm existing on the partnership property, including- 


2. Philippine.—^Agroncillo v. Javier, 
38 Philippine 424. 

3 . Tex.—Cleveland State Bank v. 
Gardner, Com.App., 286 S.W. 173 
—Hamilton v. Green, Civ.App., 
166 S.W, 97. 

4. Ill.—Fitch V. Miller, 65 N.E. 660, 
200 Ill. 170. 

41 C.J. p 874 note 84. 

5. Minn.—Meiffhen v. Klngr, 16 N.W. 
702, 31 Minn. 116.* 

6 . La.—Succession of Porche, 176 
So. 670, 187 La. 1069. 

Suit for accoTULtliLgr held independent 
A suit against a succession for an 
accounting of rents allegedly collect¬ 
ed by testatrix on community proper¬ 
ty, which was not Incidental to par¬ 
tition suit, was treated as an Inde¬ 
pendent demand, as respects opera¬ 
tion of limitations.—Succession of 
Porche, supra. 

7; S.D.—Alexander v. Ransom, 92 N. 

W. 418, 16 S.D. 302. 

37 C.J. p 700 note 87. 

8 . XJ.S.—^Weems v. Carter, C.C.A.Va., 
30 F.2d 202. 

Idaho.—^Lemhi County v. Boise Live 
Stock Loan Co., 278 P, 214, 47 
Idaho 712. 

Mo.—^Mozingo v. Mozlngo, App., 149 
S.W.2d 697. 

K.Y.^Oorpns Juris cited in Harvey 
V.' Guaranty Trust Co. of New 
Yotk, 236 N.T.S. 37, 134 Misc. 417 
—In re Sanchez' Estate, 68 N.T.S. 
2 d 230. 

Pai—Corpus Juris cited in Stucker v. 
Shumaker, 139 A. 114, 117, 290 Pa. 
l48. 


S.D-—Burrer v, Burrer, 276 N.W. 344, 
66 S.D. 520. 

Tenn.—Montgomery v. Wolfe, 143 S. 
W.2d 717, 176 Tenn. 462—William¬ 
son Bros. V. Daniel, 110 S.W.2d 
1028, 21 Tenn.App. 346. 

W.Va.—Morgan v. Farmington Coal 
& Coke Co., 124 S.E. 691, 97 W. 
Va. 83. 

37 C.J. p 700 note 88. 

Claim on guaranty not barred 

Fact that statute of limitations 
had run against note and deed of 
trust securing it in which a one-half 
interest was purcha.sed by plaintiff 
who was guaranteed payment thereof 
by third person, who paid interest 
thereon to time of his death, did not 
bar claim by plaintiff against estate 
of guarantor on his written guaran¬ 
ty.—Gump V. McPherson, 29 P.2d 893, 
136 Cal.App. 77i8. 

Sond and warrant under seal to 
confess Judgment on mortgage ob¬ 
ligation without specialty held not to 
supersede mortgage note, which was 
barred by statute of limitations, or to 
create mixed claim under both sim¬ 
ple contract and specialty, with 
choice of remedies on obligation.— 
Gordon v. Heller, 260 N.W. Ii66, 271 
Mich. 240, certiorari denied '66 S.Ct. 
140, 296 U.S. 619, 80 L.Ed. 440. 

9. Ky.—^reiser v, Webb, 187 S.W.2d 
831, 300 Ky. 26. 

Tex.—City of Gainesville v. Harder, 
Civ.App., 147 S.W.2d 969, affirmed 
1^62 S.W.2d 93, 139 Tex, 165—Hol- 
oroft V. Wheatley, Civ.App., 112 S. 
W.2d 298, error dismissed—Graham 
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V. Letot, C1VJ4.PP., IM S.W.2a 1031, 
error dismissed. 

37 C.J. p 701 note 89. 

An action to enforce a Hen on land,, 
there being no adverse possession, is. 
not barred until the debt is barred.— 
Graham v. Letot, supra. 

Tax lien 

Since the lien for taxes is but ai% 
Incident of the debt, wlhere an action 
to recover the tax Is barred a suit to* 
enforce the lien is also barred.— 
San Francisco v. Jones, C.C.Cal., 20 F. 
188. 

10 . Tex.—^Holcroft v. Wheatley, Cjiv. 
App., 112 S.W.2d 298, error dis¬ 
missed—Graham v. Letot, Civ.App., 
103 S.W.2d 1031, error dismissed. 

Extension of debt as extendingr lien 
Lien by which debt is secured is in¬ 
cidental to debt, and written exten¬ 
sion of maturity date of debt oper¬ 
ates as extension of lien also unless 
extension agreement shows other¬ 
wise.—Jolly V. Fidelity Union Trust 
Co.. 10 S.W.2d 639, 118 Tex. 68. 

11 . N.Y.—Hulbert v. Clark, 28 N.E.. 
638, 128 N.Y. 296, 14 L.R.A. 69* 

37 C.J. p 701 note 90. 

Bar as affecting remedy or right 
generally see supra S 6. 

12 . Conn.—^Hartford v. M©<Jhanic?s^^ 
Sav. Bank, 6*3 A. 6'58,» 79 Oonh. 38* 

Limitations on liabilities creat^ by- 
statutes see infra §5 ^88-90, 

13. Oonn.-^Hartf0T4. ^fechanlds" 

Sav. Bank^f supra, ^ 

37 C.J. p 701 note 93. 
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§ 9 

the realty, is a personal lien purely in equity and 
expires when the claim is barred by limitation.^^ 

§ 9. - Mortgage 

a. Majority rule 

b. Minority rule 

a. Majority Rule 

In the majority of jurisdictions, If the statute of limi¬ 
tations has not barred the remedy on a mortgage, such 
remedy may be enforced even though action on the debt 
secured, or on the evidence thereof, is barred by llmlta- 
"tions. 

In what has been said to be the majority of ju- 


53 C.J.s 

risdictions,^^ if the statute of limitations has not 
barred the remedy on a mortgage or a deed for se¬ 
curity, such remedy may be enforced even though 
the statute bars action on the debt secured, or on the 
evidence thereof,^® and even though the mortgage 
contains no covenant to pay,l7 the validity of the 
mortgage lien not being affected by the latter bar;i8 
and this rule is sometimes expressly or in effect de¬ 
clared by statute,^^ which, however, has been held 
not to apply to an oral mortgage constituted by a 
parol agreement accompanying an absolute convey- 
ance.20 

Operation of the statute of limitations on the debt 


14. Del.—Rice r. Pennypacker, 10 
Del. ,2'79. 

15. Tenn.—Ltawman v. Barnett, 177 
S,W.2d 121, 180 Teiun. B46, 1'53 A. 
L.R. 772. 

37 C.J. p 703 note 17. 

16. U.iS.—Riordan v. Fer^?uson, 0.0. 
A.N.Y., 147 F.2d 983-~Wolsch v. 
Dee, D.C.N.D., 43 F.Supp. 368. 

Ala.—Braun v. Pettyjohn, 68 So. 907, 
176 Ala. 692. 

Fla.—Bfiink of Wildwood v. Kerl, 189 
So, 866 , 138 Fla. >527—Wisdom v. 
Smith, 168 So. 814, 124 Fla. >371, 
Oa.—Sammons v. Nabers, 197 S.B. 
284, 186 Ga. 161—Simmerson v. 
Herringdine, 142 S.B. 687, 166 Ga. 
.143. 

Hawaii.—Klpahulu Sugar Co. v. Na- 
kila, 20 Hawaii 620—Hilo v. Liliuo- 
kalani, 16 Hawaii 607. 

Mich.—Corpus Juris cited in Guard¬ 
ian Depositors* Corporation of De¬ 
troit V. Wagner, 283 N.W. 29. 31, 
287 Mich. 202. 

Minn.—Reconstruction Finance Cor¬ 
poration V. Osven, 290 K.W. 230, 
.207 Minn. >146—Conner v. How, 29 
N.W. 314, 86 Minn. 618. 

H.H.—^Holt V. Penacook Sav. Bank, 
62 N.H. 551. 

KJ.—Gottfried Krueger Brewing Oo. 
V. Remek, 1'66 A 169, 110 N.J.Law 
4 89—^Weiss V. Pel ton, 28 A. 2d 100, 
132 N.J.Bq. 248—Grennon v. Kra¬ 
mer, 162 A. 758, 111 N.J.Bq. 337. 
N.T.—Kelley v. Hall, 259 N.Y.'S. 383, 
144 Misc. 759—^National Shawmut 
Bank of Boston v. Sherbrooke, 86 
N.Y.S.2d >594. 

N.C.—Demai v. Tart, 19 S.B.2d 130, 
221 N.C. 106—Humphrey v. Ste¬ 
phens, 131 S.B. 383, 191 N.C. 101— 
Worth V. Wrenn. 67 S.B. 388, 144 

N. C. 656—Ijames v. Gaither, 93 N. 

O. 3'58, 

N.D.—Lincoln Nat. Life Ins. Co. v. 
Kelly, 17 N.W.2d 906, 73 N.D. 622 
—Baird v. Chamberlain, 236 N.W. 
724, 60 N.D. 784. 

Pa.—Batten v. Jurist, 1'68 A. 557, 306 
Pa. 64, 81 A.L.R. *626. 

Philippine.—Sunioo v. Ramirez, 14 
Philippine 600. 


RI.—^Walsh V. Morgan, 198 A 655, 
60 R,I. 349. 

Tenn.—Lawman v. Barnett, 177 SW. 
2d 121, 180 Tenn. 546, 153 A.L.R 
•7-72—Wilson v. Calhoun, 11 S.W.2d 
906, 167 Tenn. 667—Arnold v. Mor¬ 
row, 7 Tenn.App. 375. 

Va.—Hamilton v. Glenn, 9 S.B. 129, 
85 Va. 901. 

W.Va.—Camden v. Alkire, 24 W.Va, 
674. 

Wis.—^Flrst Nat. Bank of Madison v. 
Kolbeck, 19 N.W.2d 908, 247 Wis. 
4'62, 161 AL.R. 8’82—Bolter v. Wil¬ 
son, 300 N.W. 9, 238 Wis. 625— 
Hare v. Reddy, 269 N.W. 294, 222 
Wis. 608. 

37 C.J. p 70'3 note 18, ip 714 note 42. 
3E&easous for rule 

(1) The reason for the rule is that 
the bar of the statute affects only 
the remedy, and not the debt or right. 
Ala.—Barnett v. Waddell, 27 So.2d 1, 

248 Ala. 189. 

Conn.—^Markham v. Smith, 176 A, 880, 
119 Conn. 365. 

Ga,—Elkins v. Edwards, 8 Ga 326— 
Alropa Corporation v. Goldstein, 25 
S.E.2d 116, 69 GaApp. 168. 

N.C.—Edwards v. Hair, 2 S.B.2d 859, 
216 N.C. 662—^Menzcl v. Hinton, 44 
S.B. 886 , 132 N.C. 660, 96 Am.S.R. 
647. 

(2) A mortgagee Is not put to an 
election between the remedy on the 
note and that on the mortgage, but 
may pursue either or both until sat¬ 
isfaction is had.—Baker v. Recon¬ 
struction Finance Corporation, C.C. 
AFla, 109 F.2d 336. 

(3) Other reason see 37 C.J. p 703 
note 18 [aj. 

RtUe of property 

Repeatedly aihrmed and generally 
known, this rule has* taken on the 
aspect of a rule of property, and in 
all probability many mortgages in 
this state are now held, after an ac¬ 
tion on the debt secured has been 
barred, in reliance on it.—Markham 
V. Smith, 176 A 880, 119 Conn. 366. 

A coveuaut lu the mortgage to pay 
the debt will support an action even 
though a recovery on the note or debt 
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secured has become barred by the 
statute of limitations. 

U.S.—Schram v. Plllon, D.CJJich., 45 
F.Supp. 942. 

Fla.—Swanson v. Bennett, 25 So. 2 d 
207—Wisdom v. Smith, 168 So. 814 
124 Fla. 1371. 

Ind.—Yarlott v. Brown, 138 N.B. 17, 
192 Ind. 648, disapproving Tennant 

V. Hulet, 116 N.E. 7*18, €6 Ind.App. 
24—Lewis V. Davis, 65 N.B^d 119. 
114 Ind.App. 716. 

Mich.—Guardian Depositors Corpora¬ 
tion of Detroit V. Hebb, 287 N.W. 
796, 290 Mich. 427. 

N.J.—Bhnes v. Hronis, 23 A2d 692, 
127 N.J.Law 651. 

N.Y.—Dinniny v. Gavin, 89 N.T.S 
486, 4 App.Div. 298, affirmed 64 N. 
B. 1090, 169 N.Y. 666 . 

Or.—Schwary v. Schwary, 7 P.2d 986, 
138 Or. >690. 

Va.—Holcomb r. Webley, 37 S.B.2d 
762, 185 Va. 150. 

Assumption of mortgage 
Fla.—^Swanson'V. Bennett, 26 So.2d 
207. 

Presumption of i>aymeut of mortgage 
debt 

Defendant's claim pf right and title 
to land by purchase at foreclosure 
sale was not barred by llinitatlons, 
where the period necessary to raise 
presumption of payment of mortgage 
debt had not elapsed at time of fore¬ 
closure,—Smith V. Rhodes, 108 So. 
737, 214 Ala. 691. 

17. U.S.—dilpert v. C. L R., CC.A. 
Fla., 151 F.2d 929. 

Wis,—^First Nat. Bank of Madison v. 
Kolbeck, 19 N.W.2d 908, 247 Wis. 
462, 161 A.L.R. 882. ' 

18. Mass.—^Pearson v. Mulloney, 194 
N.E. 458, 289 Mass. '508. 

Mich.—Guardian Depositors' Corpo¬ 
ration of Detroit v. Wagner, 283 N. 

W. 29. 

19. Ga,—Sammons v. Nabers, 197 S. 
B, 284, 3 86 Ga, 161—Simmerson v. 
Herringdine, 142 S.B. 687, 166 Ga. 
143. 

37 C.J. p 703 note 19. 

20 . ^ Ga.—Story v. Doris, 35 S.B. 314, 
110 Ga. 65. 




secured as affecting the right to sell under a power 
contained in the instrument of security is consid¬ 
ered in the CJ.S. title Mortgages § SS8, also 41 CJ. 
p 944 note 86-p 945 note 95. 

Deeds of trust are within the majority rule above 
stated as to ordinary mortgages.^! 

Equitable mortgages are within the general rule 
above stated as to mortgages ;22 so a deed absolute 
on its face, but in reality given to secure a debt, 
is within such rule,23 as is a note pledging described 
realty as security for the debt evidenced thereby.24 
So too the aid of equity cannot be invoked by the 
grantor or those claiming under him unless they 
recognize the indebtedness as an existing lien on 
the land, although the debt is barred by the statute 
of limitations.25 

^ Statute applicable to note and mortgage, A suit 
to foreclose a mortgage is barred where the stat¬ 
ute of limitations is applicable to both the note and 
the mortgage.26 

No deficiency judgment or decree can be made in 
foreclosure proceedings where the debt secured by 
a mortgage is barred by the statute of limitations,27 
unless, according to some authorities, the mortgage 
contains a covenant to pay;28 hut other authority 
does not recognize this exception.23 

Presumption of payment, Where the debt has 
ceased to exist by reason of a presumption of pay¬ 


ment which has not been overcome, a foreclosure 
suit is barred.20 

Attomey^s fees have been held not recoverable 
in an equitable action brought to foreclose a mort¬ 
gage when the note to secure which the mortgage 
was given has become barred by the statute of lim¬ 
itations, 31 but where an attorney’s claim for servic¬ 
es rendered to a mortgagee is secured by the mort¬ 
gage, requiring the fees to be paid by the mortga¬ 
gor, such claim has been held not barred by the 
statute of limitations relating to the mortgage 

debt. 3 2 

Lien for taxes, A mortgagee paying taxes on 
the mortgaged premises, on the mortgagor’s failure 
to pay, acquires a valid lien against the land and is 
entitled to recover the taxes paid, as against the 
mortgagor, even though the right of foreclosure is 
barred.33 

b. Minority Enle 

In some Jurisdictions It Is held that, as a mortgage 
Is a mere Incident to, or security for, the debt, when the 
right of recovery as to the debt Is barred the mortgage 
or deed for security, or the remedy thereon, Is also bar¬ 
red. 

In some jurisdictions it is held that, as a moH- 
gage is a mere incident of the debt, or security for 
its payment, when the right of recovery as to the 
debt is barred by limitations the mortgage or deed 
for security, or the remedy thereon, is also barred.34 


’21, N.C.—Demal v. Tart, 19 S.Tl.Zd 
^ 130, 221 N.C. 106. 

Tenn.—^Hahn v. Eckel, 289 'S.W. 496, 
154 Tenn. 444—Arnold v. Morrow, 7 
TennALPp. 37‘5. 

37 C.J. p 704 note 22. 

22. Fla-^Higrhland Crate Co-op. v. 

Guaranty Life Ins. Co. of Florida, 

* a?' So.2d 615, 164 Fla. '332. 

: 2 s. Ga.—Holt V. Tate, 18 S.B.2d 12, 

^ 193 Ga. 266—Sammons v. Nahers, 
197 S.B. 284, 186 Ga. 161—Kirkpat- 
‘ 'Vlcfc V. Faw, 184 S.E. 865, 182 Ga. 
^'26. 

C J. p 704 note 2-5. 

^ Ala,—Barnett v. Waddell, 27 So. 
2d 1, 248 Ala. 189. 

^ U.S,—Ephraim v. Nevada & Cal¬ 
ifornia Land & Live Stock Co., C. 
C.ACal., 282 F. 610. 

|7 -dJ. p 704 note 26. 

& Ohio.—^Bruml v. Herold, 14 Ohio 

^ ' Supj). 123. 

^ Corpus Juris guoted in 

.. gUpert V. C. I. R., C.€.A.Fla, 151 
^ 932. 

Corpus Juxli» guotod In Rank of 
" Wildwood V. B^erl, IS 9 SO. «86^, <868, 
It 1S3 Fla. 627. 

iSttwaii—Kipahulu Sugar Co. Sr. Na-' 
»!p|-fr«wpns jQcEls gwxtad tn Tur- 

'* ssaxa—69 


ner v. Powell, 278 P. 612, 613, 8’6 
Mont. 241. 

N.J.—Gottfried Krueger Brewing Co. 
V. ROmek, 166 A. <169, 110 N.J.Law 
489. 

37 C.J. p 704 note 27—42 C,J. p 290 
note 21. 

Reason for rule 

Aii action to recover a deficiency 
after foreclosure of a mortgage is 
one to enforce the personal liability 
of the mortgagor for the debt, and, 
where the debt is barred, the right 
to recover a deficiency is also harred. 
—Massachusetts Mut, Life Ins, Co. v. 
Paust,. 2 N.W.2d 410, 212 Minn. 66, 
139 AL.R. 473. 

28. Mich.—Guardian Depositors Coiv 
pbration of Detroit v. Savage, 2-83 
N*W. 26, 287 Mich. 193* 124 A.L.R. 
6 3<J). I I 

Wis .—First Nat ‘ Bank of Madison v. 
Kolbeck, 19 N.W.2d 908. 247 Wis. 
462, 161 A.L.R. 832—Bolter y. Wil¬ 
son, 300^ N.W. 9, m Wis. 626. 
Tncorpoxatiou of note by reference 
• A covenant iu the’ mortgage to pay 
tho note stpiply incorporate^ tho note 
in the mortgage W reference,—^B^olter 
V. Wilson, supra. ^ 

Fla.—Bank ©f tl^dwood y, Ksrl, 
189 So, 866,' 138 Fla 627., , 
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30. N.J.—Swinley v. Force, 7'8 A. 
249, 78 N.J.Bq. 62. 

31. Ga.—Felton v. Whitfield, '136 S. 
E. 914, 163 Ga. 841—Allen v. Glenn, 
13 S.E. 66<6, 87 Ga. 414. 

32. Wa.—^Union Central Life Ins. Co. 
V. Wilson, 161 S.E. 237, 157 Va. 454. 

33. Ohio.—Bruml r. Herold, 14 Ohio 
Supp. 123. 

34. 17.S.—^Huron 'Holding Corpora^ 

tion V. Lincoln Mine Operating -Oov, 
C.C.A.Idaho, 101 F.2d 458—Cleve¬ 
land Ins. Co. V. Reed, DC.Wis., 6 
F0d.CaS.No.2,889, 1 Biss. 

Am L.B. 406, affirmed 24 Pfljw. .2^4, 
16 L.Ed, 686. , . 

Ark.—^Hodges v. Taft, 106 6W.2d^$05i 
194 Ark. 259—^Temple' v. ^obias*’.||! 
S.W,2d 685, 186 Ark. 861—Taylor r. 
Cheairs, 24 S.W.2d 862, 181 Atkll. 
Cal.—^Flack v. Boland, 77 P.2d 
11 Cal.2d 103—London F.'^Nik 

V. Bandmann, 62 P. 

220, 65 Am.S:R. ‘^7 

Dowling, -126 
2d 487. 

lU.—Mnrkusw.' 

Co., 27 
A.L.it. 

^ ytrtiotsz, ^ 176’ 
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§ 9 

This rule sometimes obtains by force of statute 
thus a statute providing* that a lien is extinguished 
by the lapse of the time within which an action may 
be brought on the principal obligation has been held 
to apply to mortgages.36 

Applications of rule. The doctrine thus an¬ 
nounced applies to the foreclosure not only of or¬ 
dinary mortgages, but to deeds of trust,87 equitable 
mortgages,88 title bonds,89 and a contract for sale 


of real estate with a provision for payment in i%. 
stallments.-^o It likewise governs all other actie^ 
seeking to effectuate a foreclosure of the mort¬ 
gage,such as ejectment.42 xhe rule appli(^$ al^ 
notwithstanding the party liable on the note and 
mortgage had a claim which he might have used as 
a set-off against an action on those instruments.^^ 

The right to sell under a power contained in the 
instrument of security, as affected by the statute of 


625~Merritt v. Merritt, 3'3 IlLApip. 
63. 

Iowa.—^Anderson v. Anderson, 12 N. 
W.2d 671, 234 Iowa 277—Bums v. 
Burns, 11 N.W.2d 461, 23'3 Iowa 
1092, 160 A.'L.Il. 306—Monast v. 
Manley, 293 N.W. 12, 228 Iowa 641 
—Iowa Loan & Trust Co. v. Mc- 
Murray, 10)5 N.W. 361, 129 Iowa '66 
—Jenks V. Shaw, 68 N.W. 900, 99 
Iowa 604, 61 Am.S.R. 256. 

Kan.—Dickey v. Wagoner, 160 P.2d 
69-8, 160 Kan. 216—Troxell v. Cleve¬ 
land Oil Co., 66 P.2d >5415, 145 Kan. 
'658—Jones v. Hammond, 236 P. 867, 
118 Kan. 479—McLane v. Allison, 
63 P. 781, 7 Kan.App. 263, reversed 
on other grounds S'S P. 747, 60 Kan. 
441. 

Ky.—^Warning’s Kx^r v. Tabeling, 1'33 
' S.W.2d 65, 2'80 Ky. 232—Paintsville 
Nat. Bank v. Robinson, 296 S.W. 
412, 220 Ky. 418. 

ILa.—^Zimmer v. Charbonnet, 168 iSo. 
767, 18'5 La. 148—^Ramsey v. La 
Baw, App., 22 So.2d 685—Sohoeny 
V. Lake, App., 13 So. 2d 109—^Ald¬ 
ridge V. Reed, App., 190 So. '845— 
Zimmer v. Caumont, App., 1'87 So. 
681—State ex rel, Landry v. Brous¬ 
sard, App., 177 So. 403—Graves v. 
Pierce, App., 1'69 So. 817—^Dawson 
V. Thorpe, 1 So. 686, 39 La.Ann. 
366—Theriot v, Dugas’ Heirs, 2 La. 
App, 109. 

Miss.—^Musser v. First Nat. Bank, 
147 So. 783, 16*5 Miss. 87'3. 

Mont.—Jones v. Hall, 800 P. 232, 90 
Mont. 69—^Vitt v. Rogers, 262 P. 
164, 81 Mont. 120. 

Tex.—Foote v. O^oork, '69 Tex. 215. 
Wash.—^Pleishbein v- Thome, 74 P.2d 
880, 193 Wash. 6-5. 

137 C.J^ p 704 note 32, p 706 note 36. 

“The life of the accessory obliga¬ 
tion does not extend beyond the life 
of the primary obligation.”—Holland 
V. Gross, La.App., 195 So. i828, 836. 

Senewal aifidavlts Ineffectual 

If mortgage note was barred by 
limitation when mortgagee’s as¬ 
signees died statutory affidavits of 
renewal of mortgage, such affidavits 
were Ineffectual, since mortgage can¬ 
not exist heyond life of mortgage 
debt.—^Rieckhoff v. Woodhull, 76 P. 
2d 66, 106 Mont. 22—Jones v. Hall, 
300 P. 232, 90 Mont. 69. 

Lien given by surety on note 

Mprtgage lien given by one sign¬ 
ing note as surety, not being given 


to secure obligation of surety, but 
that of principal debtor, is not bar¬ 
red by statute of limitations apply¬ 
ing to note.—^Rhlnehart v. Stacy, 281 
S.W. 809, 213 Ky. 684-<;raddock v. 
Lee, '61 S.W. 22, 22 Ky.L. 1661. 
Quieting title 

(1) In suit to (lulet title, the stat¬ 
ute of limitations Is available to 
plaintiff against a mortgage the ob¬ 
ligation of which is barred hy limi¬ 
tations; and a mortgagor or his heirs 
may successfully institute and main¬ 
tain an action to quiet title against a 
mortgagee, not in possession of the 
mortgaged property, when mortgage 
lien has been extinguished by lapse 
of time sufficient to bar an action on 
mortgage debt,—^Moore v. Kennedy, 
165 P.2d 832, 196 Okl. 456—Burroughs 
V. Burroughs, 162 P.2d '549, 19'6 Okl. 
60. 

(2) Such relief may be obtained 
although the mortgagee In his answer 
does not assert any rights under his 
mortgage or seek any affirmative re¬ 
lief against the grantee.—^Moore v. 
Kennedy, supra. 

(3) In suit to quiet title, statute of 
limitation Is available to plaintiff 
against cross petition of mortgagee, 
his assignee, or successor In interest, 
not in possession, seeking to fore^ 
close their lien, or to require plaintiff 
to tender balance due under void 
judgment, as condition precedent to 
equitable relief.—^Holmes v. Helbach, 
231 P. 478, lO-S Okl. 71. 

35. XJT.S.—daneway v. Artusse, C.C.A. 
Okl,, 169 F.2d 261-HFoster v. Jett, 
Ark., 74 F. 678, 20 C.C.A. 670. 
Ark.—Hill V. Bush, 90 S.W.2d 490, 
192 Ark.-181—Taylor v. Chealrs, 24 
S.W.2d 862, 181 Ark. 4. 

Cal.—Flack v. Boland, 77 P.2d 1090, 
11 Cal.2d 103. 

La.—Louis Werner Saw Mill Co. v. 
White, App., 16 So.2d 666, reversed 
on other grrounds 17 So.2d 264, 206 
La. 242—Theriot v. Dugas' Heirs, 
2 LaApp. 109. 

Mo.—Bumgardner v. Wealand, 96 S. 
W. 211, 197 Mo. 433—Martin v. 
Teasdale, 92 S.W. 133, US Mo.App. 
245. 

Mont.—^Vitt V. Rogers, 262 P. 164, -SI 
Mont. 120. 

Okl.—Moore v. Kennedy, 166 P.2d 
832, 196 Okl. 45‘5—^Burroughs v. 
Burroughs, 162 P.2d 649, 196 Okl. 
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60—State ex rel. Lajifl Office Com’rs 
V. Hall, 128 p.2a 838, 191 OkL 2B7. 
37 C.J. p 705 note 34. 

Contra at common law 
Mont.—^Vitt V. Rogers, 562 P. 1-84 »i 
Mont. 120. 

A stdt to revive the orlglmaa mdr*. 
gag-e Hen Is not affected by a statute 
providing that in a suit to foreclose 
a mortgage it shall he a sufficient de¬ 
fense that it has not been brought 
within the period of limitation pre¬ 
scribed by law for a suit on the debt 
or liability to secure which it was 
given.—Shapard v. Mixon, m 8W 
399, 122 Ark. 630. 

36. Cal.—Flack v. Boland, 77 P2d 
1090, 11 Cal.2d 103. 

Mont.—Vitt V. Rogers, 262 P. 164 i81 
Mont. 120. 

Okl.—Burroughs v. Burroughs, 162 P. 
2d 549, 196 Okl. 60——Rice v. Bur¬ 
gess, 254 P. 746, 124 Okl. -177. » 

37. Cal.—-Flack v. Boland, 77 P.2d 
-1090, 11 Cal.2d 103. 

Tenn.—O’Brien v. Biles, 1 Tenn.Aipp. 

69'5, applying Mississippi law. 

Tex.—^Ward v. Anderson, Civ.4pp., 
297 S.W. 281, affirmed Anderson v. 
Ward, Com.App., 4 S.W.2d 82— 
Moran v. Midland Farms Co., Oiv. 
App., .282 S.W. 612. 

37 C.J. p 706 note 37. 

Effect of Injunction against sale 
Where note secured by deed of 
trust became due Oct. 4, 1230, but 
sale under deed of trust was en¬ 
joined from July 7, 1931, to May 10, 
1986, the right to foreclose 
deed of trust was not barrdd by limi¬ 
tation of four years on June 4, iW, 
although the debt and right to res^ 
to a judicial foreclosure were 
barred.—^Parks v. Purnell, Texpv. 
App., 144 S.W.2d 599. 

38. Cal.—Booth V, Hoskins, 17 P. 
225, 7i6 Cal. 271. 

37 C.J. p 70’§ note 33. 

38. Iowa.—Day v. Baldwin,fj34- 
380. ' , ^ 

40. Iowa.—Boynton v. ^allnger, 

N.W. 369, 147 Iowa S37|. \ ' 

41. Colo.—Rowe v. MulvahO»fMl^ 
1041, 26 Colo.App. ^602? , , i, ^ ai'. 

37 C.J. p 706 note 41. ' 

42. Ill.^Pollock V. Mais«^ l$L lA 

, -516. 

43. Kan.—Hubbard * 

ley Life Ins. Co.; 20 'K^lM#^ 
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limitations, is considered in the CJ.S. title Mortga¬ 
ges § 558, also 41 CJ. p 944 note 86-p 945 note 95. 

Only when the debt is barred is a suit for fore¬ 
closure barred.'*^ It is possible for the lien of a 
mortgage to be kept alive so as to make it a charge 
on the property;^® so, where the statute of limita¬ 
tions is tolled against a note secured by a mortgage, 
the mortgage lien stands unimpaired,and a plain¬ 
tiff in foreclosure may avail himself of any fact 
showing that the statute of limitations has not run 
against the mortgage debt.47 

Payment of indebtedness; satisfaction of lien. 
Where the debt secured by a mortgage is barred by 
the statute of limitations, the mortgagee cannot be 
deprived of possession by the mortgagor utitil the 
debt is paid.^s Likewise a chattel mortgagee can¬ 
not take possession of the mortgaged property from 
cttie Having a lien theteon without satisfying the 
debt, despite a statute providing that a lien is ex- 


§ 10 

tinguished by the lapse of the time within which 
an action can be brought on the principal obliga- 
tion.'^Q Also, where a deed of trust, executed by 
decedent before his death, authorizes the holder of 
mortgage notes to pay taxes and insurance on the 
mortgaged property, the fact that collection of the 
indebtedness on the notes from -decedent’s estate 
is barred has been held not to preclude the collec¬ 
tion of taxes and insurance premium paid by the 
holder of the notes. 

§ 10. -Pledge or Collateral Security 

a. In general 

b. Principal and guarantor or surety 
aw In Q-eneral 

Apart from statute. It Is a generaj rule that a creditor 
may hold and /ealize on collaterals pledged to secure a 
debt although action on the principal obligation Is barred 
by limitation, and that a pledgor cannot recover posses-, 


44, Idaho.—'Steward v. Nelson, 32 P. 

' 2d 843, 64 Idaho 437. 
m—^Northern Trust Co. v. McEldow- 
- ney, 9 N.E.2d 480, 291 Ill.App. 352— 
. Metcalf V. Metcalf, 219 IlhApp. 96. 
lowa-^Randell v. Fellers, 262 N.W. 
787, 218 Iowa 100'5—Jarl v. Pritch- 
179 N.W. 946, 190 Iowa 12S8. 
Ky.—^Arnett v. Salyersville Nat. 

Bank, 46 S.W.2d 124, 242 Ky. 216— 
’ Alexander v. West, 44 S.W.2d i618, 
241 Ky. 641. 

l^o^t. — ^Vitt V. Rogeirs, 262 P. 164, 81 
Mont. 120. 

^Liquid Carbonic C.o. of Texas 
i-V; tLogran, Civ.App., 79 S.W.2d 632. 
37.0.^. p 70'5 note 4*5. 

Temalnatioxi beyond revlvoar 
If the debt is not absolutely dis- 
dsar^red or' terminated beyond re¬ 
vivor, the mortgrage likewise is not 
extinguished.—Burns v. Burns, 11 N. 
W.2d 461, 233 Iowa 1092, 160 A.L..R. 

m, 

lUbrtigage on oonunnnlty property 
^ Prescription as to personal liability 
of deceased wife's heirs on note, giv- 
M by husband during existence of 
qbmmunity, cannot affect liability of 
community pro*perty covered by mort- 
g«^e securing note.—^Bank of Mont¬ 
gomery V. Calhoun, Lia.App„ 146 So. 


45. Ky.—^Arnett v. Salyersville Nat. 

Bank, 46 S.W.2d 124, 242 Ky. 21-6. 
37 O.J. p 706 note 46. 


notes actionable 
long as th^ notes were kept 
^ve,‘ that is, actionable, either by 
4r^lng signed by the party to be 
ci^sd or auy payment of prii^cipal 
dr interest, the lien of th^ mortgages 
reiaains unimjpaired thereafter, for 
the statutory. per4od applying 
—-Steward v. Nelson, 32 P.2d 
^ 64 Idaho 437. 


As between the parties, the moi*t- 
gage may be good if the debt is kept 
alive, even after the expiration of the 
statutoi*y period following the due 
date of the obligation.—^Reed v. Rich¬ 
ardson, 20 P.2d 10'54, 9-4 Mont. 34. 

46. Idaho.—'Cook v. Stellmon, 261 P. 

967, 43 Idaho 438. 

47. Idaho.—^Dighton r. First Bxch. 

Nat. Bank, 192 P. 832, !33 Idaho 273. 

37 C.J. p 706 note 47. 

Absence of debtor from state 
Idaho.—^International Mortg. Bank v. 

Barghoorn, 24'8 P. 868, 43 Idaho 24. 
In Arkansas 

(1) Under a statute forbidding 
foreclosure of mortgages after limi¬ 
tations have run against the debt, 
and requiring any payment to take 
the case out of the statute to be in-, 
dorsed on the margin of the record 
of the mortgage, when the debt se- 
cjired by a mortgage is apparently 
barred by limitation, and no payment 
which would stay the limitation is 
indorsed on the margin of the record 
of the mortgage, it becomes, as to 
third persons, an unrecorded mort¬ 
gage and constitutes no lien as 
against such third person, notwith¬ 
standing he has actual knowledge of 
the mortgage.—^Bank of Mulberry v. 
.Sprague, 47 S.W.2d 601, 185 Ark. 410 
—Wells v. Farmers' Bank & Trust 
Co., 28 S.W‘.2d 10»59, 1'81 Ark. 950— 
Merchants' & Planters* Bonk v. Citi¬ 
zens' Bank of Orady, 299 S.W. 763, 
175 Ark. 417—37 C.J. p 706 note 47 
Cc]. 

<2) Where two grantees In chain 
of title assumed payment of ^ mort¬ 
gage indebtedness, within five y4ars 
prior to institution of sUit to fore¬ 
close mortgage, mortgage lien re¬ 
mained alive and cou^d be foreclosed, 
notwithstanding debt of original 
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mortgagor was barred by limitation, 
and statute above referred to does 
not apply.—^Webb v. Alexander, 113 S. 
W.2d 109*5, 19'6 Ark. 727. 

(3) Indorsement of payment on ev¬ 
idence of debt see infra 5 826. 

48. U.S.—^Haggart v. Wilczinski, C. 
C.Miss., 143 F. 22. 

Ark.—^Harris v. Mosley, 111 S.W.2d 
663, 195 Ark. 62. 

Miss.—Hubbard v. Massey, 4 So.2d 
230, 192 Miss. 95, suggestion of 
error overruled Hubbard v. Mas- 
sie, 4 So.2d 494, 192 Miss, 95— 
Wirtz V. Gordon, 184 So.. 798, 187 
Miss. 866, followed in 192 So. 29, 
187 Miss. 866. 
nadsdesorlptlon of land 

The rule stated in the text applies 
where foreclosure has conveyed no 
title because land was misdescribed 
in mortgage, but land of which .pos¬ 
session was taken by mortgagee with 
knowledge of mortgagor is the land 
which was intended to be conveyed 
by mortgage.—Catchings v. Edmond¬ 
son, 13 'So 2d 630, 194 Miss. 882, sug¬ 
gestion of error overruled 13 So.24' 
924, 194 Miss. 882. 

In trespass to try title brought b3^ 
grantee which was a ^corporation- 
wholly owned and controlled by grauM* 
tor, to cancel a prior mortgage Of* 
grantor in form of a deed, grantee 
could not recover the land without 
discharging the mortgage indebted¬ 
ness, even if action for moirtgagO 
debtedness was barred by Umltgtions. 
—San Jacinto Lumber Co. v.' 
Tex.Civ.App., 113 ^.'W.2d 33^! * 
dismissed. * ' . 

49. Cal.—Woodi^fe ts-. 

2d 73, 

50. Tesxt-rBiirkO y,i <|^|lfprd 

Co., Civ.^^py, 161 ^.W.2d *&742 error 
refused. 



§ 10 LIMITATIONS 

sion of the pledged property without paying his debt al¬ 
though the debt is so barred. 

Except where a statute provides that the lien 
of a pledge is extinguished by operation of the stat¬ 
ute of limitations on the debt for which the pledge 
is security,it is a general rule that a creditor may 
hold and realize on collaterals pledged or deposited 
to secure a debt although action on the principal 
obligation is barred by limitation and it is uni- 
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formly held that a pledgor cannot recover poss^: 
sion of the pledged property without paying % 
debt although the debt is barred by the statute of 
limitations.53 The fact that a debt secured by a 
pledge or assignment of a policy of life insura^ 
is barred by the statute of limitations does not b^’ 
an action on the policy by the pledgee or assjgnX^ 
after the death of insured54 although the debt 
that of another than the pledgor ;55 nor is one 


51. Wash-—Corpus Juris guotad in 
Hodge V. Truax, 61 P.2d '3i57, 360, 
181 Wash. 360, 13 A.L.R. 420. 

37 C.J. p 701 note 9'6. 

In Cttlifomla ^ 

(1) Lien of pledge Is extinguished 
by lapse of time within which action 
can be brought on principal obliga¬ 
tion, and thereafter all afllrmative 
rights of pledgee are lost as against 
pledgor or those who haVe Hen on 
pledge.—Anglo-Califomia Trust Co. 
V. Holbrook, 24 P.2d 169, 21i8 Cal. 
631—Howell V. Dowling, 12 S P.2d 
630, 62 Cal.App.2d 487—^Lathrop v. 
Title Insurance & Trust Co., 238 P. 
748, 73 CaLApp. 14*7—37 C.J. p 701 
note 96. 

(2) This rule is contrary to the 
common law.—^Anglo - California 
Trust Co. V. Holbrook, supra. 

(3) However, the statute providing 
that lien is extinguished does not 
prohibit all affirmative action by 
pledgee in connection with pledged 
collateral, but only a proceeding 
against debtor to collect outlawed ob¬ 
ligation by foreclosing the pledge 
lien, amd an action to collect pledged 
securities, as by a sale thereof, is 
not a proceeding on principal indebt¬ 
edness, and can be maintained, not¬ 
withstanding the principal indebted¬ 
ness is barred by lapse of time.— 
Mitchell V, Automobile Owners In¬ 
demnity Underwriters, 118 P.2d 81*5, 
1^9 qal.2d 1, 137 A.L.B. 923. 

(4) Where payee of notes, eufter 
ebopir&tion of time for bringing action 
on notes, caused shares of stock giv¬ 
en as security to be sold, but prior 
thereto, and within time, instituted 
action on notes, lien of pledge wa.s 
kept alive py commencement of such 
action, so as to prevent application 
of statutory prevision that lien is 
extinguished by lapse of time within 
which action can be brought on prin¬ 
cipal obligation.—Riverside Portland 
Cement Co. v. Anchor Laundry Co., 
271 P. 367, 94 Cal.App. 407. 

52. tJ.S.—OOTpuB Juris cited in 
Schram v. Sage, D.O.Mich., 46 P. 
Supp. 381, 383, petition overruled 
47 P.Supp. 94. 

Cal.—Mitchell v. Automobile Owners 
Indemnity Underwriters, 118 P.2d 
816, 19 Cal.2d 1, 137 A.L.R. 923. 
Pla.—Danielson v. Line, 186 So. 332, 
1'35 iPla* 58*0. 


Ga.—iSammons v. Nabers, 197 S.B. 
284, 186 Ga. 161. 

Ky.— Corpus Juris cited la Mercer 
Nat. Bank of Harrodsburg v. 
White's Bx'r, 82 S.W.2d 734, 737, 
236 Ky. 128. 

Md.—Miller v. Horowitz, 191 A, 906, 
172 Md. 419—Campbell v. Burnett, 
•87 A. 1894, 120 Md. 214. 

N.M.— Oorpas Juris cited ia Longwell 
v. Caron, 31 P.2d 690, 695, 38 N.M. 
260. 

N.T.—In re Sanchez' Estate, 68 N.Y. 

S. 2d 230—In re Lott, 49 N.T.S.2d 
134—In re Washburn's Will, 21 N. 

T. S.2d469, affirmed 83 N.T.S.2d 111, 
263 App.Div. *873. 

Pa.— Corpus Juris cited la Batten v. 
Jurist, 168 A. '557, i659, 306 Pa. 64, 
81 A.L.R. 825—Murdock v. Mur¬ 
dock, I'oO A. 699, 300 Pa. 280— 
Stucker v. Shumaker, 189 A. 114, 
290 Pa. 848—^Potter Title & Trust 
Co. V, Berkshire Life Ins. Co., 89 
A,2d 268, 15'6 Pa.'SU'Per. 1—In re 
Anthracite Trust Co. of Scranton, 
86 A.2d 72*7, 164 Pa.Super. 568— 
In re Geissler's Estate, Orph., i36 
Berks Co,L.J. 146, 67 York Leg. 
Rec. 2—In re Hendrick's Estate, 
Orph., 9 Sch.Reg. 200. 

Tex.—Corpus Juris guoted la Golden 
Gate Cemetery Corporation v. Oak^ 
Park Cemetery, Civ.App., 88 S.W. 
2d 711, 712—Cocke v. Wright, Civ. 

• App., 28 S.W.2d 449, affirmed, Com. 
App., 39 S.W.2d 1690—Central Nat 
Bank v. Latham & Co., Civ.App., 
22 S.W.2d 766, error refused—Rus¬ 
sell v. People's Nat. Bank of Bel¬ 
ton, Civ.App., 2 S.W.2d 961, error 
refused—Peterson v. Rochelle, Civ. 
App., *287 S.W.,U0-6. 

Wash.— Corpus Juris quoted in 

Hodge V, Truax, 51 P.2d 367, 1$1 
Wash. 360, 108 A.L.R. 420. 

37 3 q.J. p 701 note 97. 

Zbeasoas for role 

(1) The statute bars the remedy 
on the principal obligation but does 
not extinguish the debt. 

Ark.—Hill v. Bush, 90 S.W.2d 490, 
192 Ark. 181. ^ 

N.Y.—Harvey v. Guaranty Trust Co. 
of New York, 236 N.T.S. 87, 184 
Misc. 417. 

Tenn.—Williamson Bros, v. Daniel, 
119 tS.W.ad 1028, 21 TenmApp, 346, 
Tex.—^Murchison v. Davis, Civ.App., 

4 S,W.2d 1016. 

(2) The contract or obligation de- 
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livered as a pledge does not arise' 
out of the same transaction as the 
debt which it was pledged to secure. 
—^Hodge V. Truax, 61 P.2d 367, 181 
Wash. 360, 108 A.L.R. 420. * 


Mortgage statute iaappUoaible 
Statute providing that barriijt| of 
debt by' limitations should be 
fense in suit to foreclose moHga^ 
or deeds of trust does not pre^^h:^" 
pledgee to whom property has /been 
delivered before bar against original 
debt from holding It after debt ^ 
barred and until it is paid.—Hill v. 
Bush, 90 S.W.2d 490, 192 Ark. 1«L 

53. U.S.—Corpus Juris cited in 

Schram v. Sage, D.CMlch., 46 E’ 
Supp. 381, 388, petition overruled 
47 P.Supp. 94—Robinson v. Ex¬ 
change Nat. Bank of Tulsa, D.O./ 
Okl., 31 P.Supp. 860. 

Ark.—^HiH V. Bush, 90 S.W.2d 429, 
192 Ark. 181. 

Cal.—Mitchell v. Automobile Ownw 
Indemnity Underwriters, 118 P,2d 
815, 19 Cal.2d 1, 137 AL.R. 923/ *^ 
Pla.—Danielson v. Ldne, 18® So. 33^^ 
136 Pla. 686. ' ' 

N.Y.—Corpus Juris cited lu Harvest 
V. Guaranty Trust Co. of’ 

York, 236 N.Y.S. 37, 61, 134 Um 
417. . “ T 

Pa.—Potter Title & Trust <3o.<rv. 
Berkshire Life Ins. Co., 39 JLM 
268, 1'66 Pa.Super. 1. • ,f/ 

Tex.—Corpus Juris quoted In Goldse?) 
Gate Cemetery Corporation*7. >0^ 
Park Cemetery, Civ.App., 83 
711, 712—Central Nat 
Xiatham ^ Co„ Civ.App., 22.4%|4 
*786, error refused. < >. 

Wash.—Corpus Juris guotcN|.^ ^ 

Hodge V. Truax, 61 P.2d 
181 Wash. 360, 103 A-UR, 

37 C.J. p 701 note 98. ^ ^ 

54. N.C.—Charlotte Nat 
Mutual Ben. Life Ins. Co., 136^SA 


648, 210 N.C. 140. 

37 C.J. p 702 note 99. 

Alleged Hen on policy v 
It has been held that 
band's debt to wife wa|'fer 
prescription under 
leged lien in wife's jfivgij 
husband's life was bape^f^^el 
itan Life Ins.,C9*’ T* 

60 F.Supp. JS. , , , 

55^ “Cal.—Bridge V. 

Life Ins. Co., 141 R. 

774. ’ ' ^ 
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who assigns a life policy to secure an indebtedness 
entitled to cancellation of the policy on the ground 
that the indebtedness itself has become barred by 
limitations.^® 

There can Jbe no remedy, however, on the col¬ 
lateral contrary to the terms of the agreement 
pledging it,®^ or where, by construction of a party ’3 
contract, all claim to the collateral ceases when the 
debt becomes barred;®® and in a state where a 
mortgage cannot be enforced after the debt which 
it secures is barred, discussed supra § 9 b, it has 
been held, in analogy to that rule, that a collateral 
contract providing security cannot be enforced as 
an independent agreement when the original claim 
is barred.®® Also the right to foreclose®® or other¬ 
wise enforce®! a pledge is not barred until the right 
to recover on the debt is barred. 

Note as collateral The continued possession by 
the creditor of a note pledged as collateral has 
been held to suspend prescription on the principal 
obligation after the collateral note is prescribed on 
its face .®2 

b. Principal and Guarantor or Surety 

As a general rule the bar of a princIpaPs remedy 
against his debtor by imitations does not bar his remedy 
against guarantors or sureties of the debt. 

While there has been said to be a conflict in the 
authorities,®® it is a general rule that, although the 
remedy of a principal against his debtor is barred 
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by operation of the statute of limitations, his reme¬ 
dy against guarantors or sureties of the debt is not 
barred where the guaranty or suretyship itself is 
not barred;®^ but there is authority to the effect 
that, where the statute of limitations releases the 
principal, the guarantor or surety may also defend 
on that ground.®® A surety on an ordinary bond, 
it has been held, is not released from liability un¬ 
til the debt has been paid although the right of ac¬ 
tion on the debt itself may be barred by the stat¬ 
ute of limitations;®® but it is otherwise in some 
jurisdictions.®7 If a surety’s contract is not only 
collateral but also an independent promise, bar of 
an action against the principal does not bar an ac¬ 
tion against the surety.®® 

Official bond; bond of sheriff or constable. Un¬ 
der some authorities an action against the sureties 
on an official bond is barred if an action against 
the principal is barred;®® but there is also authority 
to the contrary.70 So it has been held that an ac¬ 
tion against a surety on a sheriff’s or constable’s 
official bond is barred when an action for the same 
delinquency against the sheriff or constable is 
barred,7i although there is also authority to the 
contrary.7® 

§11. -Vendor’s Lien 

Th© authorities differ as to whether the Hen of,|i 
dor for the unpaid purchase price can be enforced after 
the statute of limitations has barred the debt. 


5$. Ga.—Lanier v. Shuman, 24 S.E, 
2d 55, 195 Ga. 245. 

57. IT S.—American Engineering Co. 
V. Metropolitan By-Products Co., C. 
C.A.N.T., 267 F. 90, 

Ala.™RusseU v. La RoQue, 18 Ala. 
149. 

58. Tex—Mexican Coal, etc., Co. v. 
'Ruckman, Civ.App., 229 »S.W. 347.* 

68^ Kan.—King v. Rodgers, 195 P. 
598, lOS Kan. 311. 

6^ Mo.—Bush V. Block, 187 S.W. 
'' 1 I 3 , 193 Mo.App. 704. 
p 702 note 2. 

I6wa—German - American Sav, 
\l^ank V. Hanna, 100 N.W. 57, 124 
16374. 

^ La.—Meyer v. Colvin, *47 So. 44’7, 
122 La. 153. 


63, QaL-^-Gaflflgan v, Ltawton, 37 P.2d 
^,^ 79 , 1 Cal.2d 722. 


/G^S.-r-Lawrence Kat. Bank v. 
C.C.A.R:an., 82 >.2d 28, 

; i^ftaring denied &3 E.2d 642—^Weems 
Carter, C.C.A.Va., 30 P.2d 202. 
^^-r^GaSgan'V. Liawton, 37 P.2d 79, 
722, disapproving Towle v. 
33^SP. 74, 2 CaLAppu 29— 
V. Shaffer, 2:77 p. 185, 98 
i%LApp. 457. ■ . 

Iowa,;—In re Fuller^s Will, 293 N.W. 


66, 228 Iowa 566, distinguishing 
First National Bank of Shenandoah 
V. Drake, 171 N.W.’ 115, 18'5 Iowa 
879 and Auchanpaugh v. Schmidt, 
27 N.W. 805, 70 Iowa 642, 59 A!m. 
Rep, 459. 

Okl.—Dupree v. Jordan, 262 P. 67, 
123 Okl. 91. 

Va.—^Whitehurst v. Duffy, 26 'S.E.2d 
101, 181 Va. 637—Fidelity & Cas¬ 
ualty Co. of New Tork v. Lackland, 
3 S.B.2d 306, 176 Va. 178—Manson 
& Shell V. Rawlings* Ex*x, 71 S E. 
564, 112 Va. 3'84. 

28 C.J. p 1016 notes 74, 78—37 C.J. p 
702 note 9—50 C.J, p 188 note 26. 
General role as to sntety^s liability 
inapplicable 

Where principal and surety are 
subject to different periods of limita¬ 
tion* the broad rule that liability of 
surety is measured by, and ceases 
with, that of the principal is not ap¬ 
plicable.—City of Bridgeport v. U. S. 
Fidelity & Guaranty Co., 134 A. 252, 
10^ Conn. 11, 92. 

eB. N*T.—In re. Carpenter*^ Will, 40 
N.T.S.2d 18. 

Tenn.—Bass v. Harki^eader, 39 S.W.2d 
•275, 162 Tean. 518: 

28 C.J. p 1015 note 75-^0 <XJ, p 188 
note 24. 


Term of gnaxanty not fixed 

Where debt evidenced by note Is 
guaranteed by separate Instrument 
not fixing term of guaranty, general¬ 
ly guaranty will expire on running of 
limitation on note.—Bash v. Bash^ 
244 N.W. 788. 123 Neb. 866. 

65. Pa.—U. S. V, Mercantile Trust 
Co., 62 A. 1062, 213 Fa. 411. 

67. Iowa.—^Auchanpaugh v. Schmidt, 
27 N.W. 806, 70 Iowa 642, 59 Am.R. 
459. 

37 C.J. p 702 note 11. 


es. Wls.—Tolman v. Smdth, 160 1^. 

W. 419, 159 Wis. 361. 

37 C.J, p 702 note 12. 


69. Or.—State v. Davis, 71 P. 68, 42 
Or. 34, rehearing denied #2 P. *3^^, 
42 Or. 34. 

46 C.J. p 1078 note 7i^. 


70. Minn.—^Adams v^ Oyar1>pe, 

W. 496. 105 Minn. ^ 

Ohio.—Maryland Casualty Co..Vy: 
Diarmid, 157 N.E. 321, 116 Ohft 

W. 419^87 
S7 C.J. p ?(?« 


742,143<i&ai:‘«9t 
57 C.J. p 1986 note 78. 
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A number of authorities hold, in the absence of 
statutory provision to the contrary,that although 
a debt for unpaid purchase money is barred by lim¬ 
itation the lien therefor on the land in favor of the 
vendor retaining the legal title is not barred,'^^ pro¬ 
vided there is no such open, adverse possession, 
for the period in which actions for recovery of 
realty must be brought, as will cut off the right to 
enforce the equitable lien for the purchase mon¬ 
ey and this rule has been applied in some juris¬ 
dictions where the vendor has conveyed the land 
by absolute deed, taking no mortgage or other se¬ 
curity, as well as where he has retained the title 
and executed only a bond for title,76 although it 
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has been held otherwise where the vendor has 
ly executed a bond for a title.77 So it has be^ 
held that a vendor's lien is not barred by the mtrt 
fact that an action for the purchase money is barred 
whether the legal title has not passed to the vendee 
or whether it has passed by a deed* expressly re¬ 
serving a lien.'^s 

On the other hand, it has been held in several 
jurisdictions that the lien of a vendor who has part¬ 
ed with his legal title is a mere incident of the debt 
for the purchase money, and that therefore it can¬ 
not be enforced after the bar of the statute has at¬ 
tached to the debt 


73. Cal.—California Sav. Bank of 
San I^iego v. Parish, 48 P. 73, 116 
Cal. 2i54. 

87 C.JT. p 79'6 note 76. 

74. U.S.—Butler v. Douglass, C.C. 
Ark, 3 P. 612, 1 McCrary 630. 

Ala*—Little v. Montgomery, 180 So. 
269, 236 Ala. 616—(Linclsey v. 

Thornton, 173 So. 600, 234 Ala. 109 
—ROynolds y. Lawrence, 40 So. <676, 
119 Am.S.R. 78, 147 Ala. 216. 

Fla.—Corpus Juris quoted in Soder- 
berg V, Davis, 169 'So. 23, 24, 118 
Fla 288. 

Ind.—^Moore v. Cenclon, 46 N.E.2d 
273, 112 Ind.App. 680. 

Okl.—Stuart v. Westerheide, 289 P. 
721, 144 Okl. 150. 

V*a—Hector v. Tazewell Coal & Iron 
Co., 20 S.B.2d 604, 17$ Va 803. 
W.Va—Morgan v. Farmington Coal 
& Coke Co., 124 S.B. 691, 97 W.Va 
83. 

Z7 C.J. p 706 note 61, p 796 note 7'7. 
'Limitations applicable to enforce¬ 
ment of vendor’s lien in equity see 
infra § 98. 

Xn. Florida 

(1) A contractual lien for taxes 
paid by vendor reserved in deed 
would be enforceable against land 
even though notes evidencing the in¬ 
debtedness could not be collected be¬ 
cause barred by statute of limita¬ 
tions.—Highland Crate Co-op, v. 
Guaranty Life Ins. Co. of Florida, 17 
So.2d -BIO, 164 Fla '332. 

(2) Suit to foreclose vendor’s lien 
for balance of purchase price held 
not barred by three-year statute 
where title had not passed and pur¬ 
chasers had taken possession under 
installm-ent contract though more 
than three years had elapsed.—Soder- 
berg V. Davis, 1'59 So. 23, 118 Fla. 28!$. 

(3) It has been held that a ven¬ 
dor’s lien is enforceable In equity at 
any time before the remedy at law 
for the recovery of the unpaid part 
of purchase price of land is barred 
by the statute of limitations.—Spe¬ 
cial Tax School Ddst. No. 1 of Orange 
County V. Hillmap, 179 So. ’80'5, 131 
Fla. 725. 


75. Fla—Ooxpus Jorls quoted In 
Soderberg v. Davis, 169 So. 23, 24, 
118 Fla. 288. 

Okl.—Stuart v. Westerheide, 289 P. 

721, 144 Okl. Ii50. 

37 C.J. p 706 note 51. 

76. Fla.—Corpus Juris quoted in 
Soderberg v. Davis, 169 So. 23, 24, 
118 Fla 288. 

Va—^Brskine's Bxrs. v. North, 66 Va 
60, 14 Gratt. -60. 

37 C.J. p 706 note 62. 

77. Miss.—Littlejohn v. Gordon, 32 
Miss. 236—^Trotter v. Erwin, 27' 
Miss. 77-2. 

78. Fla.—Corpus Juris quoted In 
Soderberg v. Davis, 169 So. 23, 24, 
118 Fla. 288. 

87 C.J. p 706 note 64. 

79. Ill.—llett V. Collins, 103 111. 74 
—^Farrand v. Yates, 249 Ill.App. 
180. 

Iowa—Day v. Baldwin, 84 Iowa 380. 
Ky.~Hitt V. Pickett’s Adm’r, 11 S.W. 
9, 91 Ky. 644, 1,2 Ky.L. 61—Teates 
V. Weeden, 6 Bush 438. 

La—^Ramsey v. La Baw, App., 22 So. 
'2d 636—Louis Werner Saw Mill 
Co. V. White, App., 16 So.2d 666, 
reversed on other grounds 17 So.2d 
264, 20*5 La 242—Schoeny v. Lake, 
App., 13 So.2d 109—^Holland v. 
Gross, App., 195 So. 828—State ex 
rel. Landry v. Broussard, App., 177 
So. 403. 

Miss.—Adams v. Harris, 47 Miss. 144 
—^Llttlejohn v. Gordon, 32 Miss. 
236—Trotter v. Erwin, ,27 Miss. 772. 
Ohio.—Miller v. Albright, 63 N.E. 490, 
60 Ohio St. 48—'Callender v. Bas- 
quin, 26 Ohio Cir.Ct. 640. 

37 C.J. p 706 note 66, p 742 note 28. 
Statute held inapplioable 
The statute providing that failure 
to bring suit to foreclose or enforce 
mortgage, trust deed, or vendor’s lien 
within limitation period prescribed 
by law for suit on debt or liability 
secured thereby is sufficient defense 
is Inapplicable to suit by deceased 
vendor's incompetent heirs’ guardian 
to try title to land as against pur¬ 
chaser who has failed to complete 
purchase-money payments under con¬ 
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tract.—^Bvans v. Jeffries, Ark., 198 S 
W.2d 62. 

In Tsxas 

(1) The rule stated in the text bas 
been upheld.—Stephens Matthews’ 
Heirs, 6 S.W. 667, 69 Tex 341— 

Pltschki V. Anderson, 49 Tex. 1_ 

Forman v. Barron, Oiv.App., 120 S.W, 
2d 827, error refused—Fleming v! 
Todd, Civ.App., 42 S.W.2d 123, error 
dismissed—Gooch v. Sparkman, Civ. 
App., 285 S.W. 897—Johnson v. Dyer, 
47 S.W. 727, 19 TexCiv.App. 602, er¬ 
ror refused. 

(2) Under other authorities, where 
the vendor’s lien is expressly re¬ 
tained in the deed, or a contempo¬ 
raneous mortgage is given, the legal 
title remains with the vendor, and 
he may recover the land, even thos^gh 
the purchase-money notes are barred 
by limitation. 

(Dkl.—Stuart v. Westerheide, 289 iR 
721, 144 Okl. 160, stating Texas 
law. ' > 

Tex.—White v. Cole, 29 S.W. 769, 87 
Tex. 600—^Dlttman v. Iselt, CShr. 
App., 62 S.W. 96, error dismissed 
Assmann v. Dlttman, 63 S.W. 342, 
98 Tex. 87. 

87 C.J. p 707 note 65 [c] (3). 

(3) Where vendor entered posse^ 
slon, purchaser could recover only by 
tendering payment of unpaid, pih> 
chase-money notes; defensive cjahn 
under superior title of vendor 
held not to fall within bar of st#? 
utes of limitation.—^Brown v. Jar- 
rard, Civ.App., 190 SW.2d i|72— 
Campdera v. Reed, Clv.App., 131 

i2d 297, error refused—Benn v. Secxm- 
ity Realty & Development CO., Civ. 
App., 64 S.W.2d 146, error refused.^ 

(4) Where vendor’s lien hoie ‘was . 
not barred under limitation 

when vendor acquired possess|oil^©f 
land, under rescission agi?eswo^ 
with purchaser, fact that #Q!t6 
barred when purchaser ffied‘isa|t ,^ 
trespass to try title did not 
vendor from asserting his 
title to the land as a 
ricks V. Hellbron, 

2d 827. 
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§ 12. Bar of Security as Affecting Debt 

The mere fact that the security for a debt ie extin¬ 
guished or barred by the statute of iimitations does not 
bar or extinguish the principal obligation. 

The mere fact that the security for a debt is ex¬ 
tinguished or barred by the statute of limitations 
does not operate as a bar or extinguishment of the 
principal obligation.So an action on a contract 
of guaranty may be barred by the statute of limi¬ 
tations although the principal contract carries a 
longer limitation and is not so barred.^i A statute 
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limiting the validity of a mortgage, unless renewed, 
to a certain period after maturity of the debt affects 
merely the lien of the mortgage and does not extend 
the life or affect the debt which the mortgage is 

given to secure.^^ 

Where a condemnation decree directed that the 
award be paid to the property owner subject to 
a mortgage, the mortgagee’s right to have the pro¬ 
ceeds of the award paid to it is enforceable even 
though the statute of limitations has run against 
the mortgagee.®® 
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B. TO WHOM AND AGAINST WHOM BAR IS AVAILABLE 


§ 13. In General 

a. General considerations 

b. Persons primarily or secondarily lia¬ 

ble 

c. In suit to foreclose mortgage 
a. General Considerations ‘ 

Statutes of limitation run for and against all persons 


not included in some exception established by law. The 
defense of the statute is a personal privilege which the 
debtor, at his election, may or may not urge. 

Unless they are included in some exception estab¬ 
lished by law, statutes of limitations run as a gen¬ 
eral rule for and against all persons.®^- However, 
the application of statutes of limitation which, by 


(5) The holders of a vendor’s lien 
note which was assigned to them 
without any assignment by the ven¬ 
dor of any superior title to the land 
to which the note related could not 
recover the land or collect on their 
note after it became barred by limi¬ 
tations, where they elected to fore¬ 
close under trust deed instead of un¬ 
dertaking to stand on any claimed 
superior title to the land.—-Fakes v. 
Vilven, Civ.App., 119 S.W.2d S95, er¬ 
ror dismissed. 

(6) Earlier Texas decisions see 37 
C.J. p 706 note 65 [c]. 

80i Mass.—American Bank v. Baker, 
4 Hetc., Mass., 164. 

K.C.—Bemai v. Tart, 19 S.E.2d 130, 
221 N.C. 106. 

37 C.J. p 707 note 6'6. 

Moral obligation not terminated 
Tex.—Johnson v. Frierson, Civ.App., 
133 S.W.2d 59‘4—First Nat. Bank 
y. Lane, Civ.App., 266 S.W. 763. 
Where collateral notes are put up 
to secure a given note, and no ac¬ 
tion is taken on the collateral notes, 
but suit is brought on the main note 
before the running of the statute of 
Ihnitatipns against the main note, the 
statute of limitations as to the col¬ 
lateral notes is not available in the 
suit on the main note so as to defeat 
it; the defense of limitation as to 
the note sued on must be judged by 
qoi^itions and status at the time suit 
was instituted, and not* by status at 
, pf trial.—Ya 4 zoo Delta Mortg. 
■Co. V. Harlow, 116 So. 441, 160 Miss. 

jQonn,—Carpenter v. Thbmpson» 
i;f4:^ lO®, d6 Conn. m. 

1016 note 76. 


82. Mont^ones v. Hall, *300 P. 232, 
90 Mont. 69. 

83. N.Y.—In re Brooklyn Trust Co., 
61 N.Y.S.2d 4'39. 

84. U..S.—Yudin v. Carroll, D.C.Ark., 
67 F.Supp. 793. 

Cal.—Pashley v. Pacidc Electric Co., 
153 P.2d 32i5, 26 Cal.2d 226. 

Fla.—G.illesple v. Florida Mortgage & 
Investment Co., 117 So. 708, 96 
Fla. 8i6. 

La.—^Brown Shoe Co. v. Unter, App., 
173 So. 679, followed in Higgin- 
botham-Bailey-Logan Co. v. Unter, 
173 So. 583—Kelly Springfield Tire 
Co. V. Oakley, 138 So. 673, 18 La. 
App. 496. 

Mass.—Cappuci v. Barone, 166 N.E. 

653, 266 Mass. 578. 

Miss.—Corpus J^irls cited in Barbour 
V. W/lliams, 17 So.2d 604, 606, 196 
Miss. 409. 

Tex.—Cooper v. Hampton, Civ.App., 
123 S.W.2d 941, error dismissed. ' 
37 C.J. p 707 note 58. 

Attorney 

(1) An attorney is not prohibited 
by reason of his relationship from 
pleading the,statute of limitations In 
bar of his client’s demands. 

Ky.—^Hunt v. Picklesimer, 162 S.W. 

2d 27, 290 Ky. '673. , . 

Tex.—Crawford v. Davfs, Clv.App., 
148 S.W.2d 906. 

. <2) 'Limitations as defense In ac¬ 
tion by client against attorney gen¬ 
erally see Attorney and Client S 156. 
■Church oflLeers 

Fortuitous rise in rental value of 
property, graqnted church , officers by 
Queen of England, to amount exceed¬ 
ing limit, fifed by church’s charter 
since griPit, did not preclude suph of- 
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fleers from pleading statute of limita¬ 
tions as defense to action of eject¬ 
ment.—^Edwards v. Rector, Church 
Wardens and Vestrymen of Trinity 
Church in City of New York, C.C.A. 
N.Y., 77 F.2d 884, certiorari denied 
56 S.Ct. 161, 296 tT.S. 628, i80 X#.Ed: 
446. 

Corporations 

Unless they are included in some 
exception established by law, gener¬ 
al statutes of limitations run for and 
against corporations.—^Pontiac Pack¬ 
ing Co. V. Hancock, 241 N.W. 268, 2i57 
Mich. 46—14 C.J. p 66 note 98—14a 
C.J. p 790 note 19—37 C.J. p 707 notes 
69 [a], [b], 60. 

G^Uardlan ad litem occupies the 
same position as would any other 
plaintiff and, in the absence of a pro¬ 
vision in the statute excluding the 
cause of action from its operation, 
cannot maintain an action for inju¬ 
ries to an infant after such a caus'e 
of action would be barred to an adult 
plaintife by statute of limitations.— 
Frehe v. Schildwachter, 33 N.Y.S.2d 
171, 263 App.Div. 379, affirmed 45 N. 
E.2d 427, 2*89 N.Y. 2-60. 

Heir , 

(1) Under the statutes of Louisir 
ana and the construction placed 
thereon, prescription runs against 
heir until he accepts the succession 
with the benefit of Inventory.— 
cession o^ Oallano^ La.App., a9i| 

377 . ^ i ^ 

(2) An heir should z^ot be^alR^I^Sd 
to circumvent the static 

tions by/havizig himself sppOiMed 
administrator and4 bringing 
his. repnesj^as0mJtiv1&> c^4aacilEy> Jadb 
sole benefit as hn individuh^hfier a 
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their terms, designate particular classes of persons 
will ordinarily be restricted to such classes unless 
there is a clear manifestation of a contrary intent.^® 
Also prescription does not run against a person who 
is unable to bring an action.^^ 

The statute of limitations may be set up by de- 
fendant^*^ or even by plaintiff in a proper case, as 
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* ii- 

where defendant or an intervener interposes an 
firmative claim and seeks recovery or relief ther^ ‘ 
on.88 Generally speaking, the defense of the st^ 
ute of limitations is a personal privilege of tS^ 
debtor,which, at his option, he may urge90 or 
waive, as discussed infra § 24, and which may 
availed of only by the person for whose benefit the 
statute inures9i or someone standing in his place 


direct action in his own behalf has 
become barred.—G-lathart v. Madden, 
253 P. 426, 122 Kan. *563. 

Members of lodsre before incoxpora- 
tlon 

Persons who became members of 
lodge before its incorporation, but 
whose liability, accruing before such 
event, under lease executed by unin¬ 
corporated lodge before they joined, 
was barred by statute of limitations, 
were not liable after Incorporation.— 
Security-First Nat. Bank of Los An¬ 
geles V. Cooper, 14*5 P.2d 722, 62 Cal. 
App.2d 653. 
xronresldent 

(1) Where defendant against 
whom New York judgment was 
sought on an award of a German ar¬ 
bitration court was not a resident of 
New York, defendant could not set up 
the statute of limitations as a de¬ 
fense.—Ooudenhove-Kalergi v. Dle- 
terle. 36 N.Y.S.2d 318. 

(2) What law governs see infra §§ 
27-32. 

03) Absence or nonresidence as af¬ 
fecting running of statute see infra 
S§ 208-212. 

Receiver 

(1) .Statute of limitations runs 
against receiver.—^King's, Inc., v. 
Maryland Casualty Co., 8-8 S.W,2d 
^456, 1<69 Tenn. 404. 

(2) Appointment of receiver as af¬ 
fecting running of statute see Infra 
S 249. 

Religious societies 

The statute of limitations operates 
in favor of, ^nd against, religious so¬ 
cieties.—Young V. Knox, 263 S.W. 52, 
166 Ark. 129. 

Wife 

(1) Generally a wife may plead the 
statute of limitations where any oth¬ 
er person may plead it.—-Reynolds v. 
Lansford, 16 Tex. 286. 

(2) Coverture as preventing run¬ 
ning of statute see infra §§ 222—284. 

85. Kan.—Brskine v. Dykes, 150 P. 
2d 322, 158 Kan. 788. 

08. La—McGuire v. Monroe Scrap 
Material Co., 180 So. 413, 189 La. 
573—Tucker v, LeGette, App., (8 So. 
2d 339—Succession of Galiano, 
App., '195 So. i3t'7—^Hogh v. Baloga, 
App., 180 So, 216. 

Accrual of right of action see infra 
, S9 108-198. 


Personal disabilities see infra §§ 216- 
242. 

87. Ala.—^Roth v. Scruggs, 106 So. 

182, 214 Ala. 32. 

87 C.J. p 707 note 61. 

Defendant brought in by amendment 
Ala—^Roth V. Scruggs, 106 So. 1'82, 
214 Ala. 32. 

sa Cal.—Sanders v. Sanders, 8 P.2d 
599, 117 Cal.App. 231. 

Ky.—Kingman’s Committee v. First 
Nat. Bank, '55 S.W.2d 39, 246 Ky. 
404. 

37 C.J. p 707 note 61. 

Dixuitation not pleaded by another 
party 

In suit by holder of special com¬ 
modity carrier, permit to set aside 
general order of railroad commission, 
wherein other carriers intervened and 
sought to set aside plaintiff’s permit 
on the ground that it was issued 
without hearing or notice, permit 
holder was not barred fro-m pleading 
limitation against cause of action as¬ 
serted by other carriers because com¬ 
mission could not or did not plead de¬ 
fense of limitation, since, as between 
holder of permit and other carriers, 
the controversy was between private 
litigants and Invalid o*peratlon under 
permit constituted invasion of other 
carriers’ rights which they were re¬ 
quired to protect by a suit within the 
limitation period.—Texas & N. O. R. 
Co. V. Greer, Tex.Civ.App., 117 S,W, 
2d 148, error dismissed. 

89. TJ.S.—Central Hanover Bank & 
Trust Co. V. United Traction Co., 
^ C.C.AN.Y., 9'5 F.2d 50—U. S. v. 
Mercantile Nat. Bank at Dallas, D. 
C.La., 67 F.Supp. 759. 

Ala.—^May v. Mathers, 172 iSo. 907, 
238 Ala. 664. 

Cal.—Union -Sugar Co. r. Hollister 
Estate Co., 47 P.2<I 278, 8 Cal.2d 
740—Johnson v. Ware, 1‘36 P.2d 
101, '58 Cal.App.2d 204—Goldberg, 
Bowen & Co. v. Demlck, 247 P. 281, 
77 Cal.App. 636. 

D.C.—Atchison & Keller v. Taylor, 
Mun.App., 61 A.2d 297. 

Ga.—Remington-Rand v. Emory Uni¬ 
versity, .196 S.E. 68, 186 Ga. 671— 
Underwood v. American Book CO„ 
12 S.B.2d 467, 64 Ga.App. isi— 
Braxell v, Hearn, 127 S.E. 479, 33 
Ga.App. 490. 

Ill,—Massman v. Duffy, *69 N.E.2!d 
767, 330 HI.App. 76—Glenn Me- 
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David, 44 N.E.2d 34, 318 Ul.App 
130—Beery v. Hurd, 14 N.E. 2 d 656.* 
296 IlLApp. 124—Woodford Comity 
Nat. Bank of El Paso v. Conklin. 
10 N.E. 2 d 864, 292 IlhApp. SS. 

Ky.—Bates' Adm'r v. Lockery 44 g 
W.2d 689, 241 Ky. 498—L^we v 
Taylor, 2 S.W.2d 1042, 222 Ky. 348 
—^Pool V. Pool, 283 S.W. Ill, 214 
Ky. 267. 

N.Y.—Whipple v. Edelsteln, 266 NY 
S. 127, 148 Mlsc. 681. 

Pa.—Gravlno v. Gordon, Com.Pl., 29 
Erie Co. 271, 88 MunX..R 140, 69 
York Leg.Rec. 161. 

Tenn.—Pehn v. Schllckllng, 176 S.W. 
2d 37, 26 Tenn.App. 608—^Bank of 
Hendersonville v. Dozier, 142 s. 
W. 2 d 191, 24 Tenn.App. 178—<Jbr- 
pus Juris cited in. Robertson y. 
Wade, 68 S.W.2d 487, 492, I 7 Teim 
App. 457. 

Tex.—^Penstermaker v. City of San 
Antonio, Civ.App., 283 S.W. 833, af¬ 
firmed, Com.App., 290 S.W. 632. 

Va.—Knight v. Peoples Nat. Bank of 
(Lynchburg, 29 S.E.2d 364, 182 Va. 
■880. 

37 C.J. p 707 note '62, p 708 note ’ 68 . 


90, U.S.—Central Hanover Bank & 
Trust Co. V. United Traction Co., 
C.C.A.N.Y., 9i5 F.2d 60—Brown v. 
U. S., Ct.Cl., 37 F.Supp. 444. 

Ga.—^Underwood v. American B^ok 
Co., 12 S.B.2d 467, >64 GaAl^. 

Ill.—Massman v. Duffy, 69 
707, 1330 IlLApp. 76. 

Tex.—Johnson v. iSnaman, Ciy*^MP^, 
76 •S.W.2d 324, efror refusei 
Va.—^Knight V. Peoples Nat Bank^ 
Lynchburg, 29 S.E.2d 864, 182 Va* 
880. '' 
Court cauuot assume that defe^ 
will be interposed.—Whipple E^el- 

stein, 266 N.Y.S. 127, 148 Mi^ mii 

t 


91, U.S.—Ernest M. Loeb Ce.^4. 

Avoyelles Drainage Dist. 

Parish of Avoyelles* D.C.La.^^64'1P. 


Supp. 296. 

Ga.—Brazen v, Heam. 127 SE. 

38 Ga.App. 490. 

Ill.—Beery v. Hurd, 14 ^ 

.295 llLApp. 124—Woedfbrd Cbc^ 
Nat Bank of El Fafeo ^ vt 
10 N.E.2d 364, 292 
Neb.—NeiU v. Burke, 

81 Neb. 126. :]a¥’' ’;VJ 

Real party in iuterast 
pose i>lea of statuts 
Moberly v. KassCt^ 

MO.APP. 11—37 
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or stead, and not by a stranger.93 This is true in 
respecii of personal obligations which concern only 
the debtor himself,94 or in respect of property which 
he possesses the po'vtrer to charge or dispose of,9® 
as distinguished from property which he has placed 
beyond his control or subjected to liens.99 How¬ 
ever, the rule does not extend to subsequent prop¬ 
erty rights over which he has no control.97 Fur¬ 
thermore the word ''personal,” as used in the rule, 
must not be taken in its literal sense as synony¬ 
mous with the word "individual98 ^he defense is 
personal only in the sense that it does not inure to 
the benefit of strangers ;99 and, as discussed infra 
I 18, it may be asserted by the debtor’s privies 
wherever the debtor himself could have pleaded 
it. 

The right of nonresident to invoke limitations of 
the lex fori in actions between nonresidents is dis¬ 
cussed infra § 31. 

Creditor, Ordinarily a creditor may not plead 
the statute of limitations on his debtor’s behalf.^ 
It is otherwise, howevqr, under the express provi¬ 
sions of some statutes.2 Also, where a court of 
equity has taken possession of the estate of the 
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debtor for the purpose of distribution, and proceed¬ 
ed to ascertain the debts and encumbrances to en¬ 
able it properly to administer and distribute the 
assets, any creditor interested in the fund is per¬ 
mitted to interpose the defense of the statute of 
limitations.9 A creditor suing on behalf of him¬ 
self and other creditors may not recover on behalf 
of other creditors whose claims are barred by lim- 
itations.4 The right of a creditor to interpose the 
defense of limitations where he is a judgment credi¬ 
tor is discussed infra § 18, and where the debtor 
is insolvent or bankrupt infra § 22. 

Partners. The statute of limitations as a de¬ 
fense, when interposed by one partner in an ac¬ 
tion brought against him and his partners on a 
firm obligation, will not inure to the benefit of the 
partners in whose favor the statute has not run.^ 
It has been held, however, that where a cause of 
action for trespass committed by a partner withiu 
the scope of the partnership business is barred as to 
him it is barred as to the other partners.® 

Principal and agent. An agent may be protected 
by the statute of limitations in respect of personal 
liability ;7 and a statute of limitation that bars a 


S2. Ill.—Beery v. Hurd, 14 
656, 295 Ill,App. 124—Woodford 

County Nat. Bank of El Paso v. 
<3onklin, 10 N.E.2d 864, 292 Ill. 
App. 53. 

—Kiel V. Staber, Civ.App., 116 
■S.W.2d 809, error refused. 

37 C.J. p 708 note 63 [a]. 

^ersoa affected by debt 

Utah.—^trtah Assets Corporation v. 

lOooley Bros. Ass'n, 70 F.2d 738, 92 
^ tjtah 577. 

93. Ark.—Less v. Manning, 149 S. 

. W.2d 40, 202 Ark. 138. 

Caly—Goldberg, Bowen & Co. v. Dem- 
.j 247 P. 261, 77 Cal.App. 535. 

Ga.^—^Underwood v. American Book 
12 B.E.2d 467, 64 Ga.App. 184. 
ni'—Passman v. DufCy, 69 N.E.2d 
,707, 330 IlLApp. 76—Qlenn v. Mc- 
bayid, 44 N.B.,2d 84, 316 Ill.APp. 
120 . 

|7 O.J. p 707 note 62, p 708 note 63. 

withont inteirest in subject 
matter of controversy 
'fex.—Meers v. Prick-Reld Supply 
Corporation, Clv.App., 127 S.W.2d 
^ 493« error dismissed, judgment oor- 
r j r^t>-7-Nationai Life & Accident Ins. \ 
, Co. V. Hines. Clv.App., ^0 S.W.2d; 
864. . ; 

.Assets Cjor^ra^ion v. 
Bros. Ana’n, '’70 p.id, 738,; 
67L , , . ; 

^^rton bii^yizig no iread interest 

*Gaji!£g^r-Korsmo' Const. 
€.C.A.Ark., 36 E.2d 6^61, certlo-' 
dented 00 ;S.Ct. 333, 2*81 U.S.; 
7^ LJBd^ im . 


Person dlsolalmlng interest 
Kan.—Staab v. Staab, 145 P.2d 452. 
158 Kan. 77. 

La.—McWilliams v. Geddes & Moss 
Undertaking & Embalming Co., 
App., 169 So. 894. 

94. Colo.—Holmuuist v, Gilbert, 92 
P. 232, 41 Colo. 113, 41 L.R.A.,N.S., 
479. 

37 C.j. p 707 note 62. 

95. Cal.—Lord w Morris, 18 Cal. 482. 
87 C.J. p 708 note 63. 

Vendor repostessing title 
Paving lieu having been created 
when vendor owned property, vendor, 
after repossessing record title, could 
invoke statute bf limitations.—^Koh- 
feldt V. City of Denison, Tex.Giv. 
App., 68 S.W.2d 549. 

96. Cal.—Lend v. Morris, 18 Cal. 482. 

97. Cal.—^Brandenstein v. Johnson, 
73 P. 744, 140 Cal. t29—Johnson v. 
Ware, 136 P.2d 101, 58 Cal.App.2d 
204. 

Defense as available for or against 
successor In right or title see in¬ 
fra $ 18. 

98; Ga.—^Underwood v, AJnerican 
* 'B 0 ok Co., 12 SiHBd 467, 64 Ga.App. 
184. ' ^ 

99. Ga.—^Underwood v. American' 
Book Co., supfa. 

1. .Tenn,*^Pbhn v. Schlickling, 175 
S.W.2d 37, 26 Tenn.App. 608. ; 

37 C.J. p 708 g|ote 64*, ' 
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Creditors of prler gnmtee having 
no interest at the time of suit have 
none by relation to hliU and canhot 
Interpose statute of limitations 4|i hip 
behalf.—Goldberg, Bowen & Co. 
Demick, 247 P. 261, 77 Cal.App. 63^. 

2. U-S.—^Ernest M. Loeb Co. v, Avo¬ 
yelles Drainage Dist. No, 8 of Par¬ 
ish of Avoyelles, D.CXa*, 60 P. 
Supp. 2.96. 

La.—Templeman v. Templeman 

Bros., 175 So. 34, 187 La. 482. 
Creditor has no greater right than 
debtor or obligor, and if the latter 
cannot plead prescription the eredl- 
top is in . no better situatiQn,-r-As- 
sumption Ice & Cold Storage Co. v. 
John Dalton Co., 119 So. 670, 10 La. 
App. 531, rehearing denied 120 Sek 
637, 10 La.App. 631. ^ ‘ 

3, U.S.—^In re John J. Lafferty 6b 
Bro., D.C.Pa., 122 F. 658. 

37 C.J. p 709 note 79. 


4. Ky.—^Pendleton v. City Nat 

of Mayfield, 106 ®.W*2d ^77, 2!®9, 
Ky. 250. 

' . 

5« Cal.—^Harrison v. Mi^Conmi^. M 
P..692, 122 Cat 661. 

47 C.J. p 962 not, 46,,, 

6. Tex.—aiCofi’A 
Land Co. v.'* - 
Civ.App., 21^8^' 

37 OJ. p 

,7. " 

: List* tU <sm 3,^ m 650, 

185 A.L.IL‘^9K . ‘ ^ 
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claim against an agent equally protects those on 
whose behalf he acted as agent.^ 

Corporations. Where a corporation is dissolved 
and its assets are in the hands of liquidating trus¬ 
tees, the defense of the statute of limitations may 
be interposed by the trustees^ or a stockholder^® 
against the claim of one seeking to participate in 
the distribution of assets. In a derivative suit by 
stockholders, they are in the same position, in re¬ 
spect of the statute of limitations, as the corporation 
whose interests they represent; and if suit by the 
corporation is barred suit by the stockholders is 
likewise barred.^l 

Joint or several right or liability. A bar as to 
one plaintiff is a bar to other plaintiffs where a 
joint action is brought^2 on a joint right of ac- 
tion.i3 It has been held, however, that, although 
defendants are joint obligors, a plea of prescrip¬ 
tion made by only one defendant is effective only 
as to him.i4 A bar by virtue of the statute of 
limitations as against some tenants in common is 
not operative as against the others.^s Part pay¬ 
ment by one of several joint obligors as suspend¬ 
ing running of statute as to others is discussed in¬ 
fra § 331. 

Action for w'aste. A statute of limitations bar¬ 
ring action by a tenant against a stranger to re¬ 
cover damages for injuries to the possession is not 
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a bar to an action by the reversioner to recover 
damages for injuries to the reversion.^® 

« 

b. Persons Primarily or Secondarily Liable ' 

A person liable for the debt of another may sM 
up the statute of limitations applicable to the origin^ 
debt where he Is only secondarily liable, but not wheri 
he has personally promised to pay the debt. 

While a person secondarily liable may not be 
sued after the obligation of the principal debtor is 
barred by limitations,!^ a person who has person¬ 
ally promised to pay the debt of another may set 
up only limitations against his obligation and not 
limitations against the original debt.!^ So too the 
fact that the statute of limitations applicable to an 
oral agreement to pay a note secured by a mortgage 
has run does not bar a suit on the original note 
and mortgage.!® The fact that plaintiffs 
against a third person not originally made a 
fendant is barred by limitations does not bar or 
prevent the original defendant from bringing in 
such person as defendant, or otherwise proceed¬ 
ing against him, on an allegation of liability over 
or liability for contribution.^® 

Principal and surety. In an action against him, 
a surety may, at his election,®! avail himself of 
the defense that the original debt, or the cause of 
action against the principal objiigor, is barred by 
limitation;®® but no one else may plead limka- 
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8. U.S.—^Ware v. Galveston City Co., 
Tex, 4 S.Ct. 337, 111 U.S. 170, 28 
L.Ud. 393. 

37 C.J. p 708 note 66. 

XTndlsolosed principal 

If a cause of action Is barred 
agrainst the agent of an undisclosed 
'prlxiclpal, it is also barred against 
such principal unless there was 
fraudulent concealment of the princi¬ 
pal.—Gibson v. Jensen, 168 P. 426, 
48 Utah 244. 

9. N.J.—^New Jersey Title Guaran¬ 
tee & Trust Co. V. Berliner, 40 A.2d 
790, 136 N.J.Eq. 162. 

10. W.Va.—Parriott v. Bdgewood 
Coal Co., 112 S.E. 191, 91 W,Va. 
44. 

11. U.S.—Overfleld v. Pennroad 
Corp., C.O.A.Pa., 146 P.2d 889. 

Cal.—Earl v. Lofauist, 27 P.2d 416, 
136 Cal.App. 373: 

N.T.—Turner v. American Metal Co., 
50 N.T.S.2d 800, 268 App.Div. i239, 
appeal dismissed 66 N.E.2d 691, 296 
N.T. 822—Lamb v. Du Pont, 42 K. 
T.S.2d 49, 181 Misc. 657. 

Same statute of limitations applica¬ 
ble 

N.Y.—Potter v. Walker, 293 N.T.S. 
161; 262 App.Div. 244, €Lfflrmed 11 
N.E.2d 336, 276 N.T. 15. 


I Action against directors 

Where there had been no conceal¬ 
ment of unauthorized loans by cor¬ 
poration to its ofllcers and no fraud 
was practiced, bar of limitations ap¬ 
plying to stockholders' derivative 
suit against directors of coi*poration 
would not be withheld because alleg¬ 
edly the very defendants who refused 
to talce action to right a wrong which 
they committed would be benefited by 
their own Inaction.—Braman v. West- 
away, 60 N,T.S.2d 190, modified on 
other grounds 69 N.T.S.2d 609. 

12. D.C.—^Davis V. Coblens, 12 App. 
D.C. 61. 

13. Cal.—^Newport v. Hatton, 231 P. 
987, 196 Cal. 132. 

14. La.—Theriot v. Dugas' Heirs, 2 
La.App. 109. 

15. Vt.—McFarland v. Stone, 17 Vt. 
166, 44 Am,D. 825. 

62 C.J. p 671) note 8’8. ‘ 

18. N.C.—^Williams v. Lanier, 44 N. 
C. 30. . 

17, Tex—Wootton v. Clark-Harwell- 
Owen, Civ.App., 109 S.W.2d 1029. 

18. La.—Brown v. Succession of 
Laing, App., '26 So.2d 34. 

Ohio.—First-City Trust Sc Savings 
Bank v. Doolittle, 178 N.E. 19, 86 
Ohio App. 218. 

37 C.J. p 707 note 62 [c]. 

938 


19. Ky.—Telser v. Webb, 187 S.W. 
2d 831, 800 Ky. 26. , , 


20. N.C.—Godfrey v. Tide^jn^t^ 

. PoVer Co., 27 S.E.2d 736, 2^3 
647, 149 A.L.R. 1183. 

Pa.—Moscon v. City of Phlladelpitia, 
24 A.2d 30, 147 Pa.Super/261— 
Magee v. City of Uniontown, C&eL 
PI., 8 Pay.L.J. 81, 88 PittshLeg. 
J. 685—^Honan v. City of Scranton, 
Com.Pl., 48 Lack.Jur. 49, 38 Mtin. 
L.R. 188. ' 


21. Ky,—Alexander v. West, 44 S.W. 
2d 618, 241 Ky. 641. 

22. U.S.—U. 6. V. Springer A J^tz, 
D.C.N.T., 4 F.Supp. 25i, aMrmed, 


C.C.A., 69 F.2d 819. 

La.—J. R. Watkins Co. v. L^wi^ 
App., 16 So.2d 495-^. Rl 
Co. V. George, App., 162 SbV2^. 
Mich.—Hurst v. Charron, 2^6 N.W. 

419, 267 Mich. 210. ‘ 

N.T.—In re Carpenter^s Will, 46 
S.2d 13—In re Carpenter's 
' N.T.S.2d' 479. f!,. 


5ar of; 

Action agalhst principal' ^ 
charge of surety see tbe 'C^S. 
title Principal and'Sui^^ 
adso 60 C.X p 138:#dfee^t‘W4 
Debt as afCectlngr 0ecn®^^| 
pra §S 8-11. . 

roluntary payment 'of 
by surety as not entitltng^'b^l^ 
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tions in his behalf.^^ The principal may take ad¬ 
vantage of the statute of limitations applicable to 
himself notwithstanding the surety is joined as a 
party and another statute prescribes a longer pe¬ 
riod of limitation as to the surety.24 

c. In Suit to Foreclose Mortgage 

The statute of llmltatloirs may not be Invoked, In a 
suit to foreclose a mortgage on real property, by a per¬ 
son who is not shown to have some interest or estate in 
the mortgaged premises. 

In a suit or cross suit to foreclose a mortgage 
the statute of limitations may be invoked by any 
person who has an interest in the real estate sub¬ 
ject to the mortgage,but not by a person who 
is not shown to have some interest or estate in the 
mortgaged premises,^6 or, according to some au¬ 
thorities, a person who is not sought to be charged 
personally with any debt or demand^^ or who is the 
holder of a tax title to the mortgaged property.^s 
Where no payments on the mortgage debt have 
been made within the statutory period, the mort¬ 
gage is barred as to all parties.^^ 

As against foreclosure of a mortgage for pur¬ 
chase money executed by the husband alone, the 
wife is in no better position to defend than the hus- 
band,3® and as long as the mortgage is in force and 
not barred by the statute of limitations as to the 
husband it is in force as to the wife.^^ 

A foreclosure action commenced against the hus¬ 
band within the statutory period is n,ot barred re¬ 
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gardless of whether the statute has run as to the 
wife, where the death of the wife after the com¬ 
mencement of the action eliminated the joint na¬ 
ture of a homestead interest acquired after the exe¬ 
cution of the mortgage.52 

§ 14. ^^The Public” 

Statutes of limitations 4o not run against rights of 
the public. 

It has been declared that the statute of limita¬ 
tions is “of no avail against the public,’'33 and 
“does not apply to the sovereign rights of the peo- 
ple.”34 Thus it has been held that public ease^ 
ments are not subject to the bar of the statute of 
limitations, 3 6 and that, where the number of pur¬ 
chasers of lots who relied on the grantors’ repre¬ 
sentations of dedication of streets and parks w^s 
considerable, limitations will not run against them.35 
On the other hand, in a state wherein the doctrine 
of parens patriae respecting charitable trusts is not 
recognized, a suit to recover church property is not 
relieved from the statute of limitions on the ground 
that a charitable trust is involved and that the state 
and the public have an interest therein.^7 

§15. State or Government 

a. Operation of statute against state or 

government 

b. Right of state or government to in-' 

voke statute 


contribution from cosurety see the 
C.J.S. title Principal and Surety S 
367, also 60 C.J. p 297 note 82. 

23. Ky.—^Alexander v. West, 44 S. 
W.2d 618, 241 Ky. 641. 

24. Mich.—^Hurst v. Charron, 266 N. 
W. 4i9, 267 Mich. 210. 

25. Utah.—Graves v. tSeifried, 87 P. 
€74, 31 Utah 203. i 

Wyo.—Corpus Juris cited lu Stryker 
V. Rasch, 118 P.2d 963, 964, 67 Wyo. 
34, 136 A.L.R. 770. 

Successor in right or title see Infra 
§ 18. 

Owxier of egulty of redemption 

bn motion by owner of equity of 
redemption to dismiss complaint in 
foreclosure action on ground that 
it was barred by limitations, the al¬ 
leged fact that equity'of redemption 
owner’s title to mortgaged realty 
was defective was of no avail to 
l^llhintiffi.—^Rookery Investing Co. v. 
mm&y Const. Corp., 67 N.T.S.2d 876, 
m Misc. 693. 

' Iddvexse possessor of mortgaged 
Pittses not in pidvity with mort- 
'^g®r may set up fact that mortga¬ 
gees Indebtedness is barred by lim-i 


itation as against contention that 
bar of statute may only be raised by 
one in privity with mortgagor.— 
Stryker v. Rasch, 113 P.2d 963, 57 
Wyo. 34, 136 A.L.R. 770. 

26. Ariz.—^Tuma County v. State, 
107 P.2d 374, 66 Ariz.' 310. 

37 C,J. p 718 note 742 [b]—41 C.J. p 
874 note SI. 

One to whom debtor has merely 
contracted to sell property, but who 
has not been vested with either the 
full equitable title or possei^sion un¬ 
der his contract, cannot interpose the 
defense of limitation in a suit to 
foreclose a mortgage.—^Hanchett v. 
Blair, Nev., 100 P, 817, 41 C.C.A. 76. 

27. Ala.—Flgh v. Taber, 82 So. 495, 
203 Ala. 253, 

2Sf Kan.—Gibson v. Rea, 140 P. 893, 
92 Kan. 262. . 
outer to pay py mortgagee 
Neb.—Neill v. Burke, 116 N.W. Sh, 
*81 Nebt 125. 

37 C.J. p 708 note 63 [a] (2). 

Holder of tax deed is not in privity 
with the maker of the mortgage and 
hence cannot interpose the statute of 
limitations as a defense in an auction i 
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to foreclose the mortgage.-vGibson 
V. Ast, 94 P. 801, 77 Kan. 458. 

29. Ark.—^Bank of Mulberry v. 

Sprague, 47 S.W.2d 601, 185 Ark. 
410. 

30. Ind.—^Leonard v. Binford, 23 N, 
B. 704, 122 Ind, 200. 

31. Ind.—^Leonard v. Binford, supra. 

32. Okl.—Van Meter v. Field, 169 
P.2d 546, 196 Okl. 665. 

33. Iowa.—State ex rel. Schlagel v. 
Munn, 250 N.W. 471, 216 Iowa 1232 
—Perley v. Heath, 208 N.W. 721, 
201 Iowa 1163. 

37 O.J. p 715 note 40. 

34. W.Va.—Ralston v. Weston, 33 S. 
E. 326, 46 W.Va. 544, 76 Am.S.R,' 
834. 

37 C.J. p 715 note 41. 

35. Tex.—^Eidelbach v. Davfs, Civ. 

App., 99 S.W.2d 1067, errdr 
missed. > ► 

Adverse possession of 
cated to, or acquired ior, 
see Adverse 

36. Cal.-^I>a^dow v. drisis^l^ !fi7 ’ 
P. 613, 23 CafAp^). ^ 

37. Ala.—^Davls V*. s 

■, 76» 214 Ala4^^34j^ , ^ ^ ^ 
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Operation of Statute against State or Q-ov- 
emment 

(1) In general 

(2) Nominal party or real party in in¬ 

terest 

(3) Statute of another state or govern¬ 

ment 
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(1) In General 

Unless It Is expressly or by necessary ImplicatToto 
provided otherwise, statutes of limitation do not rim 
against the United States or a state In its sovereign 
governmental capacity and In respect of public rights , 

Unless it is expressly^S or by necessary 
cation39 provided otherwise by constitution^o ^ 
statute,41 statutes of limitation do not run againW 


38. tr.S.—U. S. V. Seaboard Air Line 
Ry. Co., C.C.A.Ta., 2.2 F.2d 113— 
The Leopard, D.C.N.Y., 1 P.Supp. 
219. 

Ala.—Doe ex dem. State Land Co. v. 

Roe, 61 So. 991, 166 Ala. 63. 

Ariz.—Shumway y. State, 163 P.2d 
274, 63 Ariz. 400—State v. Martin, 
130 P.2d 48, 69 Ariz, 438--City of 
Birbee v. Cochise County, 78 P.2d 
982, 52 Ariz. 1—State ex rel. Sul¬ 
livan y. Moore, 64 P,2d 809, 49 
Ariz. 61. 

Cal.—City of Los Angeles v. Los An¬ 
geles County, 72 P.2d 13i8, 9 Cal.2d 
624, 113 A.L.R. 370—Philbrick v. 
State Personnel Board, 127 P.2d 
634, 63 Cal.App.2d 222—People v. 
City of Los Angeles, 269 P. 934, 93 
CaLApp. B32. 

Colo.—^Dietemann y. People, 232 P. 
676, 76 Colo. 878. 

Pla.—Florida Industrial Commission 
V. Pelda Lumber Co., 18 So,2d 362, 
154 Fla. 607. 

Idaho.—^Hagan v. Young, 182 P.2d 
140, 64 Idaho 318—State v. Peter¬ 
son, 97 P.2d 603, 61 Idaho 50. 

Ill.—Clare v. Bell, 87 N.E.2d 812, 
378 Ill. 128—People v. Wascher, 
181 N.B. 606, 349 Ill. 114—People, 
for Use of Town of New Trier v. 
Hale, 62 N,E.2d 308, 320 Ill.App. 
646—People ex rel. Nudelman v. 
Superior Petroleum Co., 26 N.E1.2d 
^80, 372 Ill. 646. 

Kan.—City of Osawatomie v. Board 
of Com’rs of Miami County, 110 
P.2d 748, 163 Kan. 832. 

La.—State v. Spence & Goldstein, 
App.,‘6 So.2‘d 102. 

Mo.—State ex rel. and to Use of 
Wyatt V. C$,ntley, 26 S.W.2d 976, 
326 Mo. 67. 

N.J.—Trustees for Support of Public 
Schools V. Ott & Brewer Co., 37 
A.2d 832, 136 N.J.Eqt. 174—State 
V. Owen, 41 A.2d 809, 23 N.J.Misc. 
123. 

N.M.—State v. Roy, 68 P.2d 162, 41 
N.M. 308. 

N.Y.—^People v. Journal Co., 106 N. 
E. 769, 213 N.Y. 1. 

N.O.—Standard Fertilizer Co. y. Gill, 
86 S.E.£d 275, 225 N.C. 426—Yan¬ 
cey y. North Carolina State High¬ 
way & Public Works Commission, 
22 S.E.2d 266, 222 N.C. 106~Clty 
of Charlotte y. Kayanaugh, 20 S. 
E3.2d 97, 221 N.O. 269—Town of 
Asheboro y. Morris, 193 S.E. 424, 

' 212 N.C. 331. 

N.D.—Corpus Juris cited iu Rosedale 


School Dist. No. 5 v. Towner Coun¬ 
ty, 216 N.W. 212, 216, 66 N.D. 41, 
S.C.—State V. Pinckney, 22 S.C. 484, 
Tenn.—Hake v. Warren, 199 S.W.2d 
102—Commerce Union Bank v. Gil¬ 
lespie, 166 S.W.2d 426, 178 Tenn. 
179. 

Tex.—Shaw y. Bush, Ciy.App., 61 S, 
W.2d 626, error refused. 

W.Va.—State y. Sponaugle, 32 S.E. 

283, 46 W.Va. 416, 43 L.R.A. 727. 

37 C.J. p 713 note 7—61 C.J. p 830 
note 88. 

Express statutory limitation of time 
to sue for collection of Internal 
reyenue taxes see Internal Revenue 
§5 803-809. 

Clear manlfestatiou of congressional 
intent 

. (1) Unless congress has clearly 
manifested its intention that the 
United States shall be so bound, the 
United States, asserting rights vest¬ 
ed in it as a sovereign government, 
is not bound by any statute of lim¬ 
itations. 

U.S.—U. S. V. Nashville, C. & St. L. 
R. Co., Tenn., 6 S.Ct. 1006, 118 U.S. 
120, 30 L.Bd. 81—U. S. V. Bartron, 
D.O.S.D., 35 P.2d 766—U. S. v. Mil¬ 
ler, C.C.A.MO., 28 P.2d 846, 61 A. 
L.R. 406. 

(2) The government's right to re¬ 
cover government funds paid by mis¬ 
take to one having no just right to 
keep them is not barred by the pas¬ 
sage of time unless congress has 
clearly manifested its intention to 
raise a statutory barrier.—^U. S. v# 
Wurts, Pa., 68 S.Ot. 687, 803 U.S. 414, 
82 L.Ed. 982. 

Statutes looked ou with disfavor 
Tenn.—^Anderson v. Security Mills, 
183 S.W.2d 478, 176 Tenn. 197. 


39. Cal.—^Philbrick v. State Person¬ 
nel Board, 127 P.2d 634, 68 Cal. 
App.2d 222—^People v. City of Los 
Angeles, 269 P. 934, 98 CaLApp. 
632. 

Colo.—Dietemann v. People, 282 P. 
676, 76 Colo. 378. 

N.J.—Trustees for Support of Public 
Schools v. Ott & Brewer Co., 87 
A.2d 832, 181; N.J.Eg. 174—State v. 
Owen, 41 A.2d 809, 23 N.J.Misc. 
123. 

N.M.—State v. Roy, 68 P.2d 162, 41 
N.M. 308. 

N.D.—Rosedale School Dist. No, 6 
v. Towner County, ,216 N.W. 212, 
66 N.D. 41. 

Wis.—^Village of Gilman v. Northern 
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States Power Co., 1 N.'W.Jd 
242 'Wis. ISO. 

37 C.J. p 710 note 98 [e]—51 aj » 
330 note 83. 

Obvious legislative Intent 

Generally statutes of limitations 
do not run against the state unless 
the intention that they shall so run 
is obvious.—Division of Aid for Aged 
in Dept, of Public Welfare v. Mar¬ 
shall, Ohio App., 69 N.B.2d 942. 
Mlsohlefs to be remedied 

(1) The state is not itnmune from 
the operation of the statute wfe^ref 
the mischiefs to be remedied are 'of 
such a nature that the state must 
necessarily be included.—Gibson v 
Chouteau, Mo.. 18 Wall. 92, 20 

534. 

(2) Accordingly it has been stated 
that generally the statute of limita¬ 
tions does not apply to states when 
suing in their sovereign capacity, 
unless statute provides to contrary 
or unless state is necessarily includ*^ 
ed by nature of the mischief sought 
to be remedied.—State ex rel. Okla^ 
homa Employment Sec. Commission* 
V. Eddie, 164 P.2d 763, 196 Okl. 
Wooten V. State ex rel. Gom'rs of 
Land Office, 129 P.2d 684, 191 OkL 
306—State ex rel. Land Office Com'rs 
V. Hall, 128 P.2d 838, 191 OkL 26T. 
Broad statute following spedflo^ 

elusions 

A statute, following statutes* de¬ 
claring that there is no limitation of 
time for the bringing of an action ty 
the state or a municipal corporation 
for the recovery of land, and provi^! 
ing that all “other civil actiohs must 
be commenced after the cause of 
tlon has accrued within the period 
prescribed In this code" applies lo 
those actions which are exp;re8sly 
designated In the sections follow!^ 
even though brought In the na^' 
of the state.—^State, for Use of Bo 
ton County, v. U. S. Fidelity & ( 
anty Co., 196 So. 426, 239 Alf.^ . 

Ex parte State ex reL Davis^ 90 ^ 
87h 206 Ala. 898. 

40. La.—StfLte V. Spence . & 6 ^ 4 " 

stein, App., 6 So.2d 102. i 

87 C.J. p 713 note 7. 

41, U.S.—^Plorsheim Bros. ^ 

Goods Co. V. u. a, 

2d 606, affirmed, C.C.A* 

896, affirmed 60 S.Ct. 

S. 463, 74 L.Ed. 6-42— 
taip Lands in Tpwn 
Orange County, N. Y., D.C 
t F.$upp. 64(L 
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the sovereign*® or the government,*® either against | a state** or, according to the decisions, against the 


_Jensen v. Fordyce Bath House, 

190 S.W.2d 977, 209 Ark. 478. 

Kan.—^Kuoera v. State, 164 P.2d 115, 
160 Kan. 624. 

Minn.—Hacklander v. Parker, 283 N. 

W. 406, 204 Minn. 260. 

Mo— Corpus Juris cited In State v. 
Dalton, 182 S.W.2d 311, 312, 353 Mo. 
307. 

Mont.—Newton v. Weiler, 286 P. 133, 
87 Mont. 164. 

I^.Y.—In re Certain Lands on North 
Shore of Harlem River In City of 
New York, 217 N.Y.S. 544, 127 
Misc. 710. 

g C.—State ex rel. State Higrhway De¬ 
partment V. Piedmont & N. Ry. 
Co, 194 SE 631, 186 S.C. 49. 

Tex.—Dallas County Levee Improve- 
mertt Dist. No. 6 v. Curtis, Civ. 
ApPm 287 S.W. 301. 

Utah —State Tax Commission v. 
Spanish Fork, 100 P.2d 576, 99 
Utah 177, 131 A.L.R. 816. 

37 C.J. p 710 notes 97 [a], [bl (2), 
(3), [c]-re]. 98, p 711 note 99. 
Suit for collection of taxes see In¬ 
fra 8 83. 

Jonsent 

(1) A state Is not subject to stat- 
ate of limitations unless It has ex- 
p^ressed its consent to be so bound. 
—Attorney General v. Trustees Of 
Boerton Elevated Ry. Co., 67 NE.,8d 
376. 819 Mass. 642—City of Boston v. 
N'telsen, 26 N.E.2d 366, 305 Mass. 
429. 

^ (3) So too statute of limitation 
ptiiis against United Stattes only when 
[t assents and on conditions prescrib¬ 
ed.— Lucas V. Piniod Lumber Co„ 60 
^.Gt. 297, 281 XJ.S. 245, 74 L.Ed. 829, 
17'A.L.R. 1350— U. S. V. Warshaw* 
DXJ.N.T., 61 F.Supp. 678. 

However, the principle that 
iiriiited States Is not bound by statute 
^f limitations unless self-imposed 
^ ' no application where eqrnlts-ble 
persuasion Is involved.—* S. v. 
^mith. C.C.A.Or., 14 F.2d 391. 

Cdugressioual action 
(1) Congressional action Is nec- 
^ss^y to bind the United States by 
statutes of limitation.—Liberty Mut. 
ms. Co. V. Johnson Shipyards ClJorpo- 
iati^n. C.Cj.A.N.Y., 6 F.2d 762, af- 
^m^d Stripe v. U. S., 4fe S Ct. 182, 
^ tr.S. 503, 70 L.Ed. 379—U. S. v, 
f^TarShaw, D.C.N.Y., 61 F.Supp. 678 
—Missouri-Kansas-Texas R. Co. of 
fe^^aa v. U. S., 62 Ct.Cl. 373 , cer- 
tiorarJ denied 47 S.Ct. 236, 273 

,725, 71 L.Ed. 860. ^ 

. <2) tjnlted states is no^ bound by 
|iEPlt«^)ons unless congress manifests 
^n^ary intention,—U. S. v.* Harpoot-t 
d.€.A.N.T., 24 F.2d 646. 
faicatastutc , ' , 

, eijacting' a * special llmrita- 
gseripd of 'thyee -years within 
wMch assessments of sales taxes 


must be made does not violate right 
reserved to state to be free from 
operation of statutes of limitation, 
since such limitation merely oflEixes 
a restriction on period of time in 
which state must assert its power 
where taxpayer fails to comply with 
requirements of tax act.—City of 
Claremore v. Oklahoma Tax Comtnis- 
sion, Okl., 169 P.2d 299. 

Statutes as abolishing maxim 

(1) A statute providing that lim¬ 
itations prescribed shall apply to ac¬ 
tions brought in the name of the 
state, or for its benefit, in the same 
manner as to actions by private 
parties abolishes in the state the 
mfixim, Nullum tenipus occurrit regl. 
Mo.—^Emery v. Holt County, 132 S.W. 

2d 970, 346 Mo. 223. 

N.C.—Manning v. Atlantic ^ T. Ry. 
Co., 126 S.E. 555, 18*8 N.C. 648. 

(2) Whenever the statute applies, 
the common-law concept, as express¬ 
ed in the maxim. Is abolished.—State 
V. Dalton, 182 S.W.2d 311, 363 Mo. 
307. 

(3) However, where statute, pro¬ 
viding for action in nature of mort¬ 
gage foreclosure action to enforce tax 
lien on realty by sale thereof under 
court order, contains no limitation 
of time for such action, the maxim 
remains law of state at least with 
respect to collection of taxes.—Miller 
V. McConnell, 36 B.E,2d 722, 2,26 N. 
C. 28. 

Xegislative polier 

<1) The general legislative policy 
of California is that the state shall 
be bound by its statute of limita¬ 
tions in respect of the bringing of 
actions for the enforcement of any 
and all such rights as may accrue to 
the state.—^People vl Kings County 
Dev. Co., 191 P. 1004, 48 Cal.App. 72. 

(2) That it Is not the policy of the 
commonwealth not to be bound by 
atiV statute' 6t llmitationir is tnade 
clear by certain enactments which 
date back to the first session of the 
state legislature,—People v. Osgood, 
286 P. 763, 104 Cal.App. 133. 

42. U.S.—Bryan*.* County, Okl, v. U. 
S., C.C.AOkl., IBS P.2d 782, certio¬ 
rari denied Bryan Cbunty, State of 
Oklahoma v. TT. S., 62 S.Ct. 907, 
315 U.S. 819, 86’L.Ed. 1216—U. S. 
^ V4 Stewart, C.OiA,CaU 121 ,F.2d 
706, reversed das * 'ottor gnounds 
- ^Ste-wartv. U. S.* 6t S*Ct-11^4./316 
V' U.«. 854..86 Ii.Ed.,16,29i- - 

Airk.-HBTookfleld Y. Roeih Island ilm- 
^ provement ,<3®,. lj59^S.W.2d 6^2, >20^ 
Ark.'573, 147 A.L,il. 451. . y 
Idaho-^MOorims Jicrhi cited 'la - State 
vj, Peterson, >97. P.2d . 60$, 605, 61 
Idaho 6p. , ' ^ . , i ‘ . ' 

IH.—^F^ople y, ^oke^t, 1^4 N>E. 646^ 
351 Hi. 363., 


Tenn,—Wood v. Cannon County, 166 
S.W.2d 399, 25 Tenn.App. 600. 

37 C.J. p 711 note 4. 

Domestic sovereign 
U.S.^—Guaranty Trust Co. of New 
York V. U. S., N.Y., 68 SOt. 786, 
304 U.S. 126, 82 L.Ed. 1224, man¬ 
date conformed to, C.C.A., U. S. v. 
Guaranty Trust Co. of New York, 
100 F,2d 369. 

43. U.S.—U. S. V. Updike, D.C.Neb., 

1 P.2d 650, affirmed C.C.A., Updike 
V. U. S., 8 P.2d 913, certiorari de¬ 
nied 46 S.Ct. 473, 271 U.S. 661, 70 
L.Bd. 1138. 

All governments 

Ariz.—City of Bisbee v. Cochise 
County, 78 P.2d 982, 62 Ariz. 1. 
W.Va.—Ralston v. Weston, 33 S.E. 

326, 46 W-Va. 544, 76 Am.S.R. 834. 
General government 
Iowa.—State ex rel. Weede v. Iowa 
Southern Utilities Co. of Delaware, 

2 N.W.2d 372, 231 Iowa 784, modi¬ 
fied on other grounds 4 N.W.2d 869. 

Territorial government 
Hawaii.—Kunewa v. Kaanaana, 18 
Hawaii 252. 

37 CJ. P 711 note 4. 

44, Ariz.—^Kerby v. State ex rel. 

Frohmiller, 157 P.2a 698, 62 Ariz. 
294— Corpus Juris cited In Citj)' of 
Bisbee v. Cochise County, 72 Ktd 
439, 441, 50 Ariz. 360, rehearing 
denied 78 P.2d 982, 52 Ariz. 1. , 

Colo.— Corpus Juris cited in Maase- 
chusetts Bonding & .Insurance. <3o. 
V. Board of Com'rs of Adams Coun¬ 
ty, 68 P.2d 556, 567, 100 Colo. 398. 
Del.—^M^ler v. Town of Seafqrd, 194 
A. 37, 22 DGl.C2i. 169. 

Fla.—General Properties Co. v. Rel- 
lim Inv. Oo., 9 So.2d 295, 151 Fla. 
136. 

N.M.—Directors of Insane Asyluna v. 

Boyd, 17 P.2d 368, 37 N.M. 36. 
Okl.—Richlson V. State ex rel. Bar¬ 
nett, 56 F-2d 840, 176 Okh 637, 
Pa.*-^in' re Puhl's Estate, 7 Monroe 
L-R. 82, 61 Mdtotg.Ca 133, 12 SqtdL 
> Leg.J. 263, 69 York Leg.Rec. 28— 
Commonwealth v. Frey^s Estate, 
Orph., 5$ York Leg.Rec. 205. 
Tenn.—Wood v. Cannon County, I6f 
S.W.2d 399, 25 Tenn.App. 600. * 
Tex,—McNutt v. Cox, 129 BW.2d 
626, 133 Tex. 409, 122 A.L.%ifMl 
. ^^*-Humble Oil & Refiningy. 
State, Civ.App., 162 S.W*M^^lf,. 
error refused—Miller v. i^ateiex 
rel. Abney, Civ.App., 1^' 

1012, error refused: 

Wis.—Cliffs Chemical Cei .Ym WIGNBIir 
sin TaxT Commission,^ 2 
193 Wisi. 

note 55 [a]. 



941 



LIMITATIONS ON ACTIONS 


§ 15 

United States,^® and do not operate to bar suits in¬ 
volving public or governmental rights which are 
brought by, or on behalf of, the state or govern- 


53 

mentis in its sovereign or governmental capacityil? 
This rule is based on considerations of public p^. 
icy^s and accords with the maxim. Nullum tei^j 


Colo.—People v. Miller, « P.2d 269, 
90 Colo. 269. 

Iowa.—In re Peers" Estate, 12 N.W.2d 
894, 234 Iowa 403. 

Ohio.—Hickey v. Burke, 69 N.E.2(i 
33, 78 Ohio App. 351, appeal dis¬ 
missed 70 N.E.2d 274, 147 Ohio 
St. 217. 

45. U.S.—Niagara Palls Power Co. 
V. Federal Power Commission, C.C. 
A., 137 P.2d 787, certiorari denied 
64 set. 206, 820 U.S. 792, 88 L. 
Ed. 477, rehearing denied 64 S.Ct. 
261, 320 U.S. 815, 88 L.Bd. 492— 

U. S. V. Warshaw, D.C.N.Y., 61 P. 
Supp 678—U. S. V, Smith, D.C.Pa., 
31 P.Supp. 359—Southern Pac. R 
Co. V. Stanley, C.C.Cal., 49 P. 263. 

Mo.—U. S. V. Holt, 131 fl.W.2d 59, 284 
Mo App. 25. 

N.Y.—In re Smathers’ Will, 293 N.Y. 

S. 314, 249 App.Div. 623. 

Okl. — iCorpns Juris cited Ixl Rodgers 

V. Darks, 142 P.2d 988, 989, 198 
Okl. 297. 

Pa —Director General of Railroads v. 
S. F. Scattergood & Co., 7 Pa.Dlst. 
& Co. 137. 

37 C.J. p 711 note 4—66 C.J. p 1418 
note 74. 

Divergent statement 
In a case wherein the statute was 
one limiting the time for collecting 
income taxes by a proceeding in 
court, it was said generally that 
the United States, as well as a pri¬ 
vate individual, is bound by stat¬ 
utes of limitations.—U. S. v. Spreck- 
els, D.aCal., 60 P.Supp. 789. 

46. AHz.—City of Bisbee v. Cochise 
County. 78 P.2d 982, 62 Ariz. 1. 

Ark.—State v. Guthrie, 156 S,W,2d 
210, 203 Ark. 60. 

D.C.—Societe Suisse Pour Valeurs De 
Metaux v. Cummings, 99 F.2d 387, 
69 App.D.C. 164, certiorari denied 
Societe Suisse 4Pour Valeurs De 
Metaux v. Murphy, 69 S.Ct. 463, 806 
US. 631, 83 LEd. 1083, 

Ill.—Clare v. Bell, 87 N.B.2d «12, 378 
III, 128—People, for Use of Town 
of New Trier v. Hale, 62 N.B.2d 
808, 320 IlLApp. 646. 

Kan.—City of Osawatomie v. Board 
of Com’rs of Miami County, 110 P. 
2d 748, 163 Kan. 332. 

Okl.—State ex rel. Oklahoma Em¬ 
ployment Sec. Commission v. Ed¬ 
die, 154 P.2d 763, 196 Okl. 26. 

87 C.J* P 713 note 16. 

Limitation of escheat proceedings 
generally see Escheat § 11. 

Public right or interest 
U.S.—The Falcon, D.C.Md., 19 F.2d 
1009. 

G-overuxheaitaiaL rights 
Tenn.—City of Knoxville v. Lee, 21 
S.W.,2d 628, 169 Tenn. 619. 


Test in determining whether stat¬ 
ute of limitations is applicable to 
action by state is whether right af¬ 
fected is private or public right.— 
Herndon v. Board of Com'rs In and 
for Pontotoc County, 11 P.2d 939, 
168 Okl. 14. 

Particular claims or suits held not 
subject to limitations 

(1) Action by state to foreclose 
mortgage executed to secure loan of 
money out of school fund. 

Idaho.—State v. Peterson, 97 P.2d 
603, 61 Idaho 60. 

Okl.—^Wooten v. State ex rel. Com¬ 
missioners of Land Office, 129 P.,2d 
684, 191 Okl. 806—State ex rel. 
Land Office Com*rs v. Hall, 128 P. 
2d 888, 191 Okl, 267. 

(2) Claim for Interest on money 
deposited by tax collector.—^Navarro 
County V. Corsicana Nat. Bank, Tex. 
Clv.App., 287 S.W. 601. 

(3) Claim for maintenance of an 
insane or weak-minded person In a 
state asylum or hospital.—In re Geis- 
sler's Estate, Pa.Orph., 35 Berks Co. 
146, 67 York Leg.Rec. 2—87 C.J. p 
711 note 4 [JJ, p 715 note 38. 

(4) Mortgage taken by sthte as se¬ 
curity for loan of peirmanent funds 
of state.—State ex rel. Conway v. 
Versluis, 120 P.2d 410, 68 Ariz. 368. 

(6) Proceeding to obtain posses¬ 
sion of unclaimed property or funds. 
—In re Philadelphia Electric Co., 43 
A.2d 116, 362 Pa. 467—In re Lamber- 
ton’s Estate, 43 A.2d 94, 362 Pa. 681. 

(6) Quo warranto proceeding.— 
State ex rel, Sullivan v. Moore, 64 
P.,2d 809, 49 Ariz. 61—37 C.J. p 803 
note 41 [a] (1)—51 C.J. p 830 note 
84. 

(7) Suit for collection of taxes see 
infra § 83. 

(■8) Other suits see 87 C.J. p 711 
note 4. 

47. U.S.—The Falcon, D.C.Md., 19 F. 
2d 1009—^U. S. v. Puerto Rico Fruit 
Union, C.C.A.Puerto Rico, 12 F.2d 
961. 

Ariz.—City of Bisbee v. Cochise 
County, 72 P.2d 439, 60 Ariz. 860, 
rehearing denied 78 P.2d 982, 62 
Ariz. 1. 

Okl.—State ex rel. Oklahoma Em¬ 
ployment Security Commission v. 
Eddie, 164 P.2d 763, 195 Okl. 26— 
Wooten V. State ex rel. Commis¬ 
sioners of Land Office, 129 P.2d 684, 
191 Okl. 306—State ex rel. Land 
Office Com’rs v. Hall, 128 P.2d 838, ’ 
191 Okl. 257. 

Pa.—Commonwealth v. Cywlnski, 
Com.Pl., 39 Luz.Leg.Reg. 247, 

Tex.—Miller v. State ex rel. Abney, 
Clv.App., 165 S.W.,2d 1012, error 
refused. 


Wash.—state v. Vlniher, 29 P 2a w, 
176 Wash. 391. WS, 


Kxj i-iimitation does not ^ 
against an action by United States 
in its sovereign or governmental ca¬ 
pacity and as guardian of an Indian 
C!-C.A.Ka^ 

109 F.2d 94—Board of Com’rs of 
Jackson County v. U. S. CCAEan 
100 F.2d 929. modiflei on 
grounds Board of Com'rs of Jackson 
County, Kan. v. U. S., 60 S.Ct. 286 
308 U.S. 343, 84 L.Ed. 313—U S v’ 
Phillips, D.C.Neb., 66 F.2d 447-ltJ 
S. V. McGugin, D.C.Kan., 31 F.-Suns’ 
498—U. S. V. Board of Com'rs of 
Comanche County. D.C.Okl.,. 6 F.Supp, 


(2) Suits by United States, 
guardian and trustee, on behalf of 
Indians generally see Indians 5 n. 

Action by director general of raiL 
roads to recover on a liability arising 
out of federal control was an action 
on behalf of the United States in its 
governmental capacity and hence was 
subject to no time limitation, in the 
absence of a contrary congression¬ 
al enactment. 


U.S.—^Dupont de Nemours v. Davhs, 
Ark., 44 S.Ct. 864, 264 U.S. 456. 
N.C.—Davis v. Ford, 137 S.B. 328. 
198 N.C. 444. r 


48. U.S.-rGuaranty Trust, Qou of 
New York v. U. S*, N.Y., 58 
786, 304 U.S. 126, 82 L-Ed. ,12^ 
mandate conformed to, C.C.A^ 

V. Guaranty Trust Co. of Jfew 
York, 100 F.2d 369—U. S. v. Nash¬ 
ville, C. & S. L. R. Co., Tshn^.e 
S.Ct. 1006, 118 U.S. 120. 126, ^0 L. 
Ed. '81—U. S. V. Thompson, Min^., 
98 U.S. 486, 25 L.Bd. 194—U >. 

Dobbins, C.C.A.Tex., 139 F.2dj:?3v 
Idaho.—State v. Peterson, 9^ J^.|d 
603, 61 Idaho 60. 

Pa.—In re Prey’s Estate, 21 
23. 842 Pa. 361. 


Beasons for role 

(1) The rule is founded pn the 
principle of public policy, tte 
property and rights vested in' wo 
government for the benefit 
whole community should not 
pendent on the negligence or 
faith of the agents or office^ ^ 
whom the conduct of public 
must necessarily be intrust^ed* / . 
U.S.—Guaranty Trust Co. of 
York V. U. S., 68 S.Ct. 785; 'S04 U. 
S. 126, 82 L.Bd. 1224, 'matid^e 
’ formed to, C.C.A., U. S. 7-. 
ty Trust Co. of New YdriS^'^lw% 
2d 369—U. S. V. Nai^iW0."^ 
S. L. R. Co., Tenn., 6 
118 U.S. 120, SOi L.E4 Wj* 

Harpootlian. C.C.A.K.Yv"M 
646. 
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occurrit regi;^^ it is, of course, in force when con¬ 
firmed by express constitutional or statutory provi- 
sions,®® and it is only emphasized by the fact that 
sometimes states have, by express ^statutes, consent¬ 
ed to be bound by certain statutes of limitation in 
the same manner as in actions by private parties.^i 

The rule is otherwise, and the state is not exempt 
from the statute of limitations, where it goes into 
business in concert, or in competition with indi- 
viduals,52 or a suit in its name, or for its benefit,, 
concerns private, as distinguished from public, \ 
rights,®3 or is not brought in the capacity of sov¬ 
ereignty.®^ However, it has been said to be doubt¬ 
ful that the common-law rule exempting the state 
from limitation is restricted to actions for the pres- ^ 


§ 15 ' 

ervation of the public rights, revenues, or proper- 
ty.55 Exemption where state or government is 
assignor or assignee of claim is discussed infra § 
18. 

Statutory construction. Statutes of limitation 
must be strictly construed in favor of the sover¬ 
eign®® where they prescribe a period of limitation 
against the government®*^ or it is sought to apply 
them so as to bar the rights of the government.®® 
According to some authorities, a like rule obtains 
as to statutes of limitation purporting to be as ap¬ 
plicable to a state as to a private person;®® but 
according to other authorities such statutes should 
be given as liberal a construction against the state 
as against citizens.®® 


Aj*k.—Corpus Juris cited in Brook¬ 
field V. Rock Island Improvement 
Co., 169 S.W,2d 662, 665, 205 Ark. 
573, 147 A.L..R. 451. 

Tenn.—City of Knoxville v. Lee, 21 
B.W.2d 628, 169 Tenn. 619. 

37 C.J. p. 711 note 3 [a]. 

(2) The sovereign's time and at¬ 
tention are occupied toy the cares of 
government and it must not toe held 
negligent in its delay,—Corpus Ju¬ 
ris dted in Brookfield v. Rock Is¬ 
land Improvement Co., 169 •S.W.2d 
662, 666, 205 Ark. 673, 14'7 A.L.R. 
461—37 C,J. p 711 note 3 [to]. 

(3) It is presumed that the state 
will not toring unjust or oppressive 
actions purposely delayed. 

Ariz—City of Bisbee v. Cochise 
County, 78 P.2d 982, 62 Ariz. 1. 
Ark.—Corpus Juris cited in Brook¬ 
field V. Rock Island Improvement 
Co., 169 S.W.2d 662, 666, 206 Ark. 
673, 147 A.L,R. 461. 

3T C.J. p 711 note 3 [a] (1). 

Ariz.—City of Bisbee v. Cochise 
County, 72 P.2d 439, 60 Ariz. 360, 
rehearing denied 78 P.2d 98.2, 62 
Ariz. 1. 

37 C.J. p 711 note 2. 

adaxTin refers to king in his ofiS- 
cial capacity as representing the 
^vereignty of the nation, and not 
to the king as an individual.—City 
of Bisbee v. Cochise County, 78 P. 
M 982, 62 Ariz. 1. 

SO. Ariz.—City , of Bisbee v. Cochise 
County, 78 P.2d 982, 62 Ariz. 1. 
Or.—State toy Hagglund ex rel. Se¬ 
curity Savings & Trust Co. v. 
‘^School List. No. 9 of Tillamook 
Oounty, '36 P.2d 179, 148 Or. 273. 
Wash.-^State v. Vlnther^ 29 P.2d 693, 
176 Wash. 391. 
m aJ, p 713 notes 6-^ 

Addons for revenue ' 

.hibto.'—Stoate v. Stahton County, 161 
264, 100 Neix 747, L,.B.A. 
’^1917D 746. 

27 p 7m note 98 Ca]^toL 


Xiand belonging to state 

Mo.—^Hecker v. Bleish, 3 S.W.2d 1008, 

319 Mo. 149. 

Constitutional prohibition of stat- 
utes to contrary 

A constitutional provision prevent¬ 
ing statutes limiting commencement 
of actions from applying to the state 
prevents passage of statutes limit¬ 
ing time for collection of taxes al¬ 
ready finally levied and assessed.— 
Commonwealth v. Deford Go., 120 S. 
B: 281, 137 Va. 642. 

In Indiana 

(1) The statute making statutes 
of limitation applicable to states con¬ 
tinued in force until Bept. 19, 1881, 
at which time the common-law rule 
of immunity was restored except as 
to sureties.—State v. Halter, 47 N.B. 
666, 49 N.B. 7, 149 Ind. 292—McCaslin 

V. State, 75 N.B. 844, 38 Ind.App. 
184. 

(2) The provisions of statute re¬ 

lieving the state from statutes of 
limitation have reference only to the 
sections of the act of which it is a 
part.—^Bahr v. Zahm, 37 N.E.2d 942, 
219 Ind, '297, ’ 

61. Cal.—^Philbriok v. State Person¬ 
nel Board, 127 P.2d 634, 63 Gal. 
App. 222. 

52. Ill.—^People, for Use of Town of 
New Trier, v. Hale, 62 N.B.2d 308, 

320 IlLApp, 646v 
37 O.J. p 713 note 10. 

m protecting school fund, the 
state is not engaged in a merely 
mercenary or money-lending business 
so as to become subject to the rule 
that, by embarking in business, It 
divests itself bf its sovereign < 2 har- 
acter and becomes subject, like an 
individual, to statutes of limitation. 
—^Johnson County^ v. O’Connor, 4 N. 

W. 2d 419, 231 Iowa 1333.^ 

63; Tla.*^—Gtoeral Properties Co. v. 
Rellim Inv. Co., 9 So.2d 296, 151 
Pla. 136.* 


Ill.—^Phllllps V. Lelninger, 117 N.B. 
497, 280 Ill. 132. 

54. N.C.—Guilford County v. Hamp¬ 
ton, 32 S.E.2d 606, 224 N.C. 317— 
City of Charlotte v. Kavanaugh, 
20 S.E.2d 97, 221 N.C. 269. 

55. Tex.—Waters-Pierce Oil Co. v. 
State. 106 S.W. 918. 48 Tex.Civ.App. 
162, affirmed 29 S.Ct. 220, 212 0. 
S. 86, 53 L.Ed. 417. 

37 C.J. p 713 note 16. 

56. U.S.—U. S. V. Talndza, C.C.A. 
Ohio, 81 P.2d 615—Board of Com¬ 
missioner of Internal Revenue, C. 
C.A., 51 P.2d 73, certiorari denied 
52 S.Ct 35, 284 US. 658, 76 L.Bd. 
657. 

57. U.S.—^Dupont De Nemours <& Co. 
V. Davis, Ark., 44 S.Ct. 364, 264 U. 
S. 456, 68 L.Bd. 788—U. S. v. St. 
Paul M. & M. R. Co., Mont., 38 
S.Ct. 526, 247 U.S, 310, 62 L Ed. 
1130. 

58. U.S.—^U. S. V. Whited & Wheless, 
La., 38 S.Ct 867, 246 U.S. 662, 62 
L.Ed. 879. 

CMneral statute of limitation 
The United States vrfll not be held 
barred by a general statute of limi¬ 
tation unless, on a strict construc¬ 
tion in its favor, the United States 
and the claim sought to be enfor^^fi 
fairly may be held to be within tbe 
terms and purpose of the statut^-^-; 
Bowers v. New York & Albany Li^t|t- 
erage Co., N.T.. 47 S.Ct. 389, 273 U.S^ 
346, 71 L.Bd. 676. ^ 

59. Ga.—Georgia E, Bankjfehg 

V. Wright, 63 261, 124, 

596, reversed on other 

S.Ct. 47, 207 U.S. 

12 AhmCas. 483. ' 

37 C.JT. "P notb 1. t ^ 

60i Minn,—^tate Vw<G|ertahi^tn 
Redwood county, 4^"N.W, 

Mthn. 

, peter Land Co. v. Btie^e of Mimm- 
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(2) Nominal Party or Real Party in Inter¬ 
est 

The general rule that the United States op a state 
Is Immune from a statute of limitations is applicable 
where the state or government Fa the reaJ party In In¬ 
terest and the suit Is for Its benefit, even though the suit 
is brought in the name of another. 

The general rule that the United States or a state 
is immune from a statute of limitations is applica¬ 
ble where the state or government is the real party 
in interest, whether the suit is brought by it,®l or 
in its name, and for its benefit, by an individual, 
as ai^thorized by statute,^2 or in the name of an¬ 
other, but for its sole benefit.63 Qn the other hand, 
the rule does not apply, and the suit is subject to 
the defense of limitations, where, although-the state 
or government is the formal and nominal plaintiff, 
the suit is brought for the benefit, and to enforce 
the rights, of a private person®^ or of a county.®^ 
The courts will determine who is the real party in 
interest by a reference not merely to the name in 
which the action is brought but to the facts of the 
case as they appear in the record.®^ 

It has been held that, as a state banking official 
liquidating the assets of an insolvent bank repre¬ 
sents the bank and the creditors and suits by him 
to recover assets are not for the benefit of the 
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State, limitations run against a note while it jk 
in his custody,67 a suit by him to recover incoi^:! 
and profits taxes is subject to the same limitati^^ 
as a suit by the bank as taxpayer,68 and a syitby’ 
him to enforce the liability of stockholders is sub-' 
ject to the same limitation as an action by a credi¬ 
tor for the same purpose.69 Likewise it has been' 
held that, if a cause of action in favor of a bank 
against its directors is barred, it is barred when> 
presented by the superintendent of banks.70 
at least one state, however, it has been held that 
limitations do not run against the state in respect 
of a note held by the state bank commissioner as 
an asset of an insolvent bank7i or in respect of a 
claim or suit for enforcement of the statutory lia¬ 
bility of a stockholder in an insolvent bank taken' 

over by the commissioner.72 

(3) Statute of Another State or Govem*- 
ment 

The United States Is not subject to state statuuiee 
of limitation; but the rule that limitations do not run 
against the sovereign Is Inapplicable to a foreign sover¬ 
eign suing In our courts or a stats^ seeking recourse jn 
the courts of a sister state. 

In the absence of an act of congress clearly man¬ 
ifesting an intention to the contrary,73 the United.' 


sota^ 16 S.Ct. 83, 169 U.S. 526, 40 
li.Bd, 247. 

87 C.JT. p 690 note 88 [aj (2>, p 710 
note 97 [b] (1). 

ei. U.S.—U. S. V. Silliman, D.C.N. 

T., 66 F.Supp, 666—Xj. S. v. Wasb- 
;ingrton Loan Ti*ust Co., p.Q„ 47 
T.Supp. 26, affirmed Washington 
Loan & Trust Co. v. U. S., 134 F,2d 
‘69, 77 U.S.App.D.C. 284. 

N.M.—State v. Roy, 68 P.2d 162, 41 
N.:^. ZOB, 

37,C.J. p 711.note 4 {c3. 

62. Iowa.—State ex rel. Weede v. 
Iowa Southern Utilities Co. of Del- 
. aware, 2 N.Wid 372, 231 Iowa 784, 
modified on other grounds 4 N.W. 
2d 369. 

63; Ariz.—^Valley Bank & Trust Co, 
T. Proctor, 63 P.2a 867, 47 Arlz. 
77. 

Iowa.—Perley v. Heath, 208 N.W. 721, 
201 Iowa 1163. 

H.J.—Trustees for Support of Pub¬ 
lic Schools V. Ott & Brewer Co., 37 
A.2d 832, 136 N.J.Bq. 174. 

87 (j.J. p 713 notes 6, 17. 

64- U.S.—State of Oklahoma ex rel. 
Phillips V, American Book Co., C.C. 
A.Okl., 144 F.2d 6'85—U. S. v. Dor*- 
ough, C.C.A.Tex„ 88 F.2d 306—U[. 
S. V. Smelser, C.C.A.Tex., 87 F.2d 
799-«The Falcon, D.C.Md., 19 F.2d 
10Q9t. 

056.-*-Savoy Oil Co. v. Emery, 277 P. 
m CM. 67. 


Tex.—Shaw v. Bush, Civ.App., 61 S. 

W.2d 626, error refused. 

Wash.—State v. Vinther, '29 P.,2d 6$3, 
176 Wash. 391. 

37 C.J. p 718 notes 18, 14—65 C.J. p 
1418 note 82. 

Suits by United States In behalf of 
Indian wards as not subject to 
limitations generally see supra 
subdivision a (1) of this section, 
and as not subject to state stat¬ 
utes of limitation see infra subdi¬ 
vision a (8) of this section. 

Where state stands In merely rep¬ 
resentative capacity, and not in the 
exercise of its sovereignty, it has 
no exemption froih the statute of 
limitations.—Rohrlg v. Whitney, 12 
N.W.2d 866, 234 Iowa 486—Payette 
V. Marshall County, 163 N.W. 692, 
180 Iowa 660, 

65- Kan.—State v. McKay, 86 P.2d 
327, 140 Kan. 276. 

66- Ta.—^Eastern State Hospital v. 
Graves, 62 S.B. 837, 105 Va. 151, 
3 L.R,A..N.S., 746, 8 Ann.Cas. 701. 

67- Iowa.—Rohrlg v. Whitney, 12 N. 
W.2d 866, 284 Iowa 485. 

Tex.—McNutt v. Cox, 122 S.W.2d 626, 
133 Tex 409, 12*2 A.L.R. 941. 

68. U.S.—Porter V- U.' S., 0,0.A. 
Idaho, '27 F.2d 882, certiorari dis-‘ 
missed 49 S.Ot. ;840, two cases, 272 

U.S. 875, 73 L.Bd. 1009. 

69. Cal. —State of Ohio ex rel. 
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Squire v. Porter, 129 P.2d 601, 21^ 
Cal.2d 46, 143 A.L.R. 1432, certio¬ 
rari denied 63 S.Ct B3l, 818 
767, 87 L.Ed. 1131, rehearing 
nled 63 S.Ct 759, SI’S U.S. sfoV'St^ 
L.Bd. 1164. , 

Ohio.—State ex rel. Fultph v. Brevi¬ 
er, 198 N.B. 874, 130 Ohio St, 
Tex.—Shaw v. Bush, Civ-App!! h. 
S.W.2d 626, eiTor refused. 


70. Ohio.—S^iuire v. Guar,dlan T:^s| 

Co., 72 N.E.2d 187, 79 Ohio Am 
871. , 

71. Okl.—^Lever v. State, 11 F,id 

498, 167 Okl. 162. , / 

37 C.J. p 711 note 4 Cp] (1). ' 

72. Okl,—^Riohiepn v. State 0. 
Barnett, 66 P.2d 840, 176, 

—State V. McLaughlin, 

1106, 159 Okl. 4, 

37 C*J. p 711 note 4 [pj (2). , ' r 

73. U.S.—Phillips V. OommiesiohA 

of Internal Revenue, 31 
283 U.S. 689, 75 L.Ed. 1289 

V. U. S., €.C.A.Wash., 143 ! 

certiorari denied 65 

U.S. 729, 8S L..Ba. 6«S— 

Thomas, O.C«ATex., 107 
—^Schodde y. U. C.<X^t 
F.2d 866. 

HI.—Harrison v. Peutsqh,' 

' 611, 294 IlhApp. 8, . : 

tfnlees expressly ’waly^, 
tT ef' the; sovereign) 
based on state statutes net 
stions is implied all 
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States is not bound by state statutes of limitation 
in enforcing its rights,^4 whether it sues in its own 
courts'^5 or in the state courts This is true where 
the United States, in bringing suit or asserting ^ 
claim, is acting in its governmental capacity^T and 
is seeking to enforce public,'^^ sovereign, or gov- 
ernmental^s rights, obligations arising out of the 
exercise of its sovereign power,so or rights of its 
Indian wards but it has been held otherwise 
where suit is brought by the United States for the 
benefit of private pcrsohs^^ or under a state stat¬ 
ute, as a property owner, and not as a sovereign 
to enforce a public right.S3 Where the United 
States is not a party to, and has no interest in, 
the suit, defendant is not precluded from pleading 
lirtiitation on the ground that state statutes of limi¬ 


§ 15 

tations do not run against the United States.S4 

A state which lays aside its attribute of sover¬ 
eignty by seeking recourse in the courts of a ^s- 
ter state has no immunity from the statutes of 
limitation of the latter state and the rule that 
limitations do not run against the sovereign is in¬ 
applicable to a foreign sovereign suing in our 
courts.^® 

b. Right of State or Government to Invoke 
Statute 

Unless It Is provided otherwise by a valid statute^ 
statutes of limitation are available to the state ar gov- 
efnment when sued with Its consent In Its own courts. 

As a general rule, statutes of limitation are avail¬ 
able to, and may be pleaded for the benefit of, the 


merits.—Board of Com’rs of Jackson 
County V. U. S., Kan., 60 S.Ct. 286, 
308 U.S. 343, 84 L.Ed. 313. 

Purpose of state legislature 
, Since United States would not have 
been barred from its claim had lim¬ 
itation been expressed in particular 
statute, fact that legislature confer¬ 
red by necessary implication author¬ 
ity on supreme judicial court to es¬ 
tablish limitation does not import 
purpose to Include the United States 
therein.—U. S. v. Commissioner of 
Banks, 149 N.E. 883, 254 Mass. 173. 


7* U.S,—U. S. V. Summerlin, Fla., 
• 60 S.Ct 1019, 310 U.S. 414, 84 L.Ed. 
1283—U. S. V. Thompson, Minn., 98 


y.S. 486, 25 L.,Ed. 194—U. S. v. 
First Nat Bank of Prague, Okl., 
C,C.A.Okl., 124 F.2d 484—Person v. 
U. S., C.C.A.Okl., 112 P.2d 1, cer¬ 


tiorari denied 61 S.Ct 35, 311 U.S. 
672, 86 L.Ed. 432—U. S. v. 7,406.3 
Acres of Land in Macon, Clay and 
Swain Counties, C.C.A.N.C., 9'7 F. 

417—U. S. V. Miller, C-C.A-Mo., 
,3^ F2d 846, 61 406—U. S, V. 

Schaeffer, I>,C,Md., 33 F*Supp.' 547 
—U. S. V. Morse, D.C.Me., 26 F. 
Supp. 341—U. S. V. Standard Oil 
Co. of California, D.C.Cal., 21 F. 
§upp. 645, affirmed, C.C.A., Stand¬ 
ard Oil Co. of California v. U. S„ 
i07 F.2d 403, certiorari denied 6Q 
^Ct 469, 309 U.S. 654, 84 L.Ed. 
tool motion granted 60 S.Ct 681, 
rehearing denied 60 S.Ct 708, 309 
U.S. 697, 84 L.Ed. 1036, certiorari 
denied U. S. v. Standard Oil Co. 
of California, 60 S.Ct 715, 309 U. 
S. 673, 34 L.Ed. 1019—U. S. v. 
Board of Com’rs of Tulsa County, 
tKOm.h; 19 F.Supp. 635, affirmed. 
Board of Com’rs of Tulsa I 
<;;^unty, Okh v. U. 94 P.2d 450— 


Pf V. Backus, €.O.Mjloh./ 24 ^F. 
t.<%f>7o.l4,491, 6 McLean 443. 

fve, Ji^orse's Estate, 19 ApJ3d 
t 14^. 302. i 

S. y, Brown, 160 NJE. jl3, 
W N-T, 211—In re Smath^rs^ Will, 
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293 N.T.S. 314, 249 App.Div. 523— 
In re Joseph De Re.rio, Inc., 43 N. 
T.S.2d 918, 182 Misc. 42-7. 

Pa.—In re Thompson’s Estate, 47 Pa. 

List & Co. 391, 68 Montg.Co. 319. 
37 C.J. p 711 note 4 [e], [g]. 

Suit by United States as assignee 
of claim see infra § 18. 

Federal ageucy'or unit 

(1) A constitutional federal agen¬ 
cy exercising a governmental func¬ 
tion is not bound by state statutes 
of limitation.—^U. S. v. Sherman, D. 
C.N.T., 41 F.Supp. 463. 

(2) The Farm Credit Administra¬ 
tion, as a governmental unit of the 
United States, is not subject to state 
statutes of limitation.—-U. S. v. Fon-' 
tenot, D.C.La., 33 F.Supp. 629. 

75. U.S.—U. S. V. Summerlin, Fla.,! 
60 S.Ct. 1019, 310 U.S. 414, 84 L. 
Ed. 1283—U. S. V. Hoar, O.C.Mass„ 
•26 F.Cas.No.l6;373, 2 Mason 311. 

76. U.S.—U. S. V. Summerlin, Fla., 
60 S.Ct. 1019, 310 U.S. 414, 84 L.Ed, 
1283. 

Mass.-^U. S. V. Commissioner of 
Banks, 149 N.E. 883, 254 Mass, 
173. 

77. U.S.—U. S. V. Summerlin, Fla.. 
60 S.Ct. 1019, 310 U.S. 414. 84 L. 
Ed. 1288—U. S, V. First Nat. Bank 
of Prague, C.C.A,Okl, 124 F.2d 484 
—^U. S. V. City of Minneapolis, D, 
C.Minn., 68 F.Supp. 585—U. S. v. 
Board of Oom’rs of Tulsa County, 
D C.Okl., 19 F.Supp. 636, affirmed, 
O.C.A., Board of Com’rs of Tulsa 
County V. U. S., 94 F.2d 450. 

37 C.J. P 711^note 4 [b}. 

78. U.S.—U. S. V. State of Minne¬ 

sota, 46 S.Ct. 298, 270 U.S. 181^ 
70 L.Ed. 633—U. S. v. 7,405.3 Acres 
of Land in M^on, Clay and Swain 
Counties. C.C.A.N.C.r 97 FM 417— 
U. S. V. City of Minneapolis, D.C. 
Minn., 68 F.Supp. 5'85. ' ^ 

79. U.S.—S. V, Thomas, aC.A. 
Tex., 107 F.2d 766. 
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80. U.S.—^Person v. TJ. S., C.C.A* 
Ark., 112 F.2d 1, certiorari denied: 
61 S.Ct. 36, 311 U.S. *672, 85 L.Ed. 
432. 

81. U.S.—Board of Com’rs of Jack- 
son County V. u. S., Kan., 60 S.Ct. 
286, 308 U.S. 343, 84 L.Ed. 313— 
U. S. V. State of Minnesota, 46 -S.. 
Ct. 298, 270 U.S. 181, 70 L.Ed. 639— 
Muskogee County, Okl., v. U. S.. 
C.C.A.Okl., 133 P.2d 61, certiorari 
denied 63 S.Ct. 1083, 319 U.S. 745, 
87 L.Ed. 1699—^U. S. v. Corporation 
of President of ChXirch of Jesua 
Christ of, Latter-Day Saints, C.C.A^ 
Utah, 101 P.2d 166—U. S. v. 

406.3 Acres of Land in Macon, Clajr 
and Swain Counties, C^C.A.N'.C., 9,7 
F.2d 417—^U. S. V. Board of Com’ra 
of Tulsa County, D.C.Okl., 19 F’* 
Supp. 636, affirmed, C.C.A., Board 
of Com’rs of Tulsa County, Okl. v. 
U. S., 94 F.2d 450. 

82. U.S.—^U. S. V. Smelser, D.C.Tex.^ 
14 FJSupp. 768, affirmed, C.C.A.,. 
87 P.2d 799—U. S. v. Dorough, D.C.. 
Tex.. 14 F.Supp. 768, affirmed, CL, 
CjV., 88 F.2d 306. 

83. U.S.—^Denver & R, G, R. Co. v., 
U. S., Colo., 241 F. 614, 154 C.C.A: 
372. 

37 C.J. p 713 note 11. 

84. U.S.—Maricopa County, Ariz., v.. 
Roseveare, C.C.A.Ariz., 80 F.2d 991. 

85. Pa.—County Treasurer of Heon-. 
ilton County,, Qhio, v. HartzeU, 55 
Pa,Dist. & Co. 100, 61 Mpntg.Cqj. 
829. 

37 C.J. p 711 note 2 [b]. / ,, 

86. U.S.—Guaranty Trust - Coi 
New York v. u. 0., H.Y., 58 
786, 304 U.S. 12®,. 
mandate 

y. Guaranty 
York, ijOO 

ti^S I j 

Fisupp, 

328, 
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state or government, when sued with its 'consent 
in its own courts,especially where it is expressly 
named in the statutes.However, it has been 
declared that, when a statute authorizing suits 
against the state prescribes no limitation, the gen¬ 
eral statutes of limitation are not applicable at 
least that there is no limitation against a mandamus 
proceeding by one department of the state against 
another department,90 although in the same juris¬ 
diction a mandamus proceeding by an individual 
against a state official to enforce performance of 
a duty created by statute was held to be barred by 
the statute of limitations respecting ''an action up¬ 
on a liability created by statute.”Also it has 
been held that the state’s defense of the statute of 
limitations against a landowner’s claim for compen¬ 
sation for land taken is not available to relieve the 
state of its statutory obligation to reimburse the 
county for the latter’s established liability on the 

claim. 9 2 

The terms of a statute permitting an action to be 
brought against the state may preclude it from 
pleading limitations to defeat a just claim.93 Unless 
restricted by the constitution,94 the legislature, in 
authorizing suit, may waive the right of the state 
to plead the statute of limitations.®5 So in the ab¬ 
sence of constitutional prohibition the legislature 
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may prescribe in respect of a particular cause ^ 
action that limitations shall not begin to run agaiti^ 
plaintiff until the passage of the act;96 and if % 
government was not subject to suit at the tiisfe 
when the cause of action accrued, but became so 
afterward, the time during which it was exempt 
from suit is not to be counted.®7 

Where a statute authorizing suits against the 
state prescribes a certain time within which an 
action must be brought, a court has no jurisdiction 
over an action brought after that time.98 Howev¬ 
er, if an action is brought against the state within 
the statutory period, it is immaterial that the court 
acquires no jurisdiction until the appearance of 
the attorney general after the* expiration of the 
statutory period.®9 

§ 16 . State Board or Institution 

In some, but not all, Jurisdictions a state board, com^- 
mission, OP Institution has the same Immunity from the 
operation of the statute of limitations as the state Itself. 

According to a number of authorities a state 
board, commission, or institution has the same im¬ 
munity from the operation of the statute of Him- 
tations as the state itself ;l but some authorities 
support the opposite view.® 


87. U.S.—Garcia v. XT. 6., C.C.A.N. 
M., 43 F.2d 873. 

Cal.—San Luis Obispo County v. 

Gage, 73 P. 174, 139 Cal. 398. 
Idaho.—Small v. State, 76 P. 766, 
10 Idaho 1. 

Md.—Hepburn’s Case, 3 Bland 95. 
Mich.—Abbott V. State, 6 N.W.2d 
900, 303 Mich. 676. 

N.Y.—People V. Miller, 74 N.B. 477, 
181 JsT.Y. 439. 

Okl.—State V. Ward, 118 P.2d 216, 
189 Okl. 632—Carter v. Collins, 60 
P.2d 203, 174 Okl. 4. 

Wls,—^New York Life Ins. Co. v. 
State, 211 N.W. 288, 192 Wis. 404, 
dissenting opinion 212 N.W. 801, 
192 Wis. 404, error dismissed Mu¬ 
tual Life Ins. Co. of New York v. 
State of Wisconsin, 48 S.Ct. 323, 
276 U.S. 602, 72 L.Ed. 726. 

37 O.J. p 714 note 21. 

Policy of state 

It is policy of commonwealth that 
It will, when consenting to he sued, 
claim' protection of certain statutes 
of limitation.—People v. Osgood, 286 
P. 763, 104 Cal.App. 133. 

88. U.S.—Carpenter v. U. S., C.C.A. 

' N.Y., 66 F.2d 828—Compagnie Gen- 

erale Transatlantique v. U. S., C.C. 
A.N.Y., 61 F.2d 1053—Phalen v. U. 
S., C.C.A.N.Y., 32 F.2d 687—Markle 
V. U. S., D.C.Tex., 8 F.2d 90. 
Government as excluded from statute 
limiting time for commencing suits 


for salvage services see the C.J.S. 
title Salvage S 162, also 66 C.J. p 
110 note 80, 

Limitations: 

Applicable to claims against Unit¬ 
ed States cognizable .by court of 
claims see Federal Courts § 843. 
Governing suits on war risk in¬ 
surance policies see Army and 
Navy § 92 b. 

Time to sue, and limitations there¬ 
on, for recovery back of federal 
taxes see Internal .Revenue S§ 884- 
.890, 

Construction, of statutes 
Statutes of limitations in sover¬ 
eign’s favor must be strictly con¬ 
strued in its favor.—^U. S. v. Arditto, 
C.C.A.Mlch., 86 F.2d 787—Coleman v. 
U. S., D.C.Tenn., 18 F.Supp. 71, af¬ 
firmed, C.C.A., 100 F.2d 903. 

89. Ky.—Louisville Male High 
School V. Auditor, 80 Ky. 336, 

90. Ky.—Louisville Male High 
School V. Auditor, supra. 

37 C.J. p 714 note 26. 

91. Ky.—^Auditor v. Halbert, 78 Ky. 
677. 

92. Tenn.—Stubblefield v. Warren 
County, 93 S.W.2d 1,269, 170 Tenn. 
211 . 

93. Neb.—Lancaster County v. State, 
149 N.W. 331, 97 Neb. 95. 

37 C.J. p 714 note 27. 
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94. N.Y.—Gates v. State, 28 KB. 
873, 128 N.Y. 221. " 

9B. Neb.—^Lancaster County v. State, 
104 N.W. 187, 74 Neb. 211, adh^ed 
to 107 N.W. 888, 74 Neb. 211.. 

69 C.J. p 320 note 68. 

96. Tex.—State v. Flliott, Civ.App., 
212 S.W. 696. 

97. Ky.—Commonwealth v. HW/ 61 
S.W. 430, 106 Ky. 716, 21 

Tex.—Caldwell County v. Harberi^ 4 
S.W. 607, 68 Tex. 821. / ^ 

9a N,T.—Ross V. Stater 173 
656, 186 App.Div, lU. 

99. Cal.—'California Securities fkl ▼. 
State, 296 P. 683, 111 CaLApp^S. 

1. N.C.—Yarborough v. North,i^ro- 

lina Park Commission, 14^, SR 
663, 196 N.C. 284. . r . 

37 C.J. p 714 note 8,2. ^ 

By statute 

N.C.—Tillery v. Whitevirf^, 

Co., 90 S.B. 196, 172 lSr.0. 

37 C.J. P 714 note 81. 

2 , La,—Board of Ceih'rs of^^P^®^ 

New Orleans v. Toyo Kiiau j 

113 So. 127, 163 La. 865. . . ‘V 

Artificial bodies create^ 

state for special purposes' , 

the same category as s 

in respect of the ap^li^t^^ 
statute of limitations.— 

Lehigh Valley Coal Co,.’' 
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State hospital for insane. According', to the 
weight of authority the statute of limitations can¬ 
not be pleaded against an action by a state hospital 
for the insane, a body politic and corporate created 
by the state to carry out a public charity, and sup¬ 
ported by the public revenues and controlled by the 
state's officers, to recover for board and medical 
attention furnished to an inmate.^ 

§ 17 . Municipal or Public Corporation 
al In general 

b. Actions involving roads or streets 

c. Claims or suits for reimbursement for 
maintenance 

d. In actions against or between munici¬ 
pal or public corporations 

a. In Greneral 

Except as provided otherwise by co4istftutional or 
statutory provisions, municipalities, as well as counties 

241 Pa. 469, 49 L.R.A.N.S., 657—37 
C.J. P 715 note 36. 

Statutes taking* away immunity 
State board of health is but arm 
of state and comes within provisions 
of a statute providing that limita¬ 
tions prescribed apply to actions 
brought in name of the state, or for 
benefit of state, in same manner as 
to actions by private parties.—State 
Board of Health v. Alameda County, 

183 P. 465, 42 Cal.App. 166. 

3. N.M.— Corpus Juris quoted in 
Directors of Insane Asylum of New 
Mexico V. Boyd, 17 P.2d 36'8, 369, 

37 N.M. 36. 

37 C.J. p 715 note 37. 

4. Or. —Corpus Juris <iuoted in City 
of Pendleton v. Holman, 164 P.2d 
434, 437, 162 A.L.R. 249—^American 
Surety Co. of N4w York v, Mult- 
homah County, 138 P.2d 697, 171 
Qr. 287, 148 A.L.R. 926—Seeck V. 

City of Lebanon, 36 P.2d 334, l48 
Or. 291. 

37 e X p 715 notes 47, 48. 

Srtatutes giving city lien have been 
construed to render the statutes of 
limitation inapplicable.—Home Own¬ 
ers’ Loan Corporation v. City of Ta¬ 
coma. 102 P.2d 83.2, 4 Wash.2d 166. 

&ands in public cemetery are with¬ 
in a statute providing that nothing 
. contained in any statute of limita¬ 
tions shall extend to any lands given, 
gituttted, sequestered, or appropriated 
to any public use.—Hammersley v. 

LaPorge, Mo.App,, 80 S.W.2d 211. 

.S^tete held inapplicable 
’jia.—^I^eal J'arms Drainage Dist. v. 

^iCertain 19 So.2d :234, 154 

, iPla. 554. 

—State, for Use of Houstoh 
“t'Dounty, V. U. S.’Fidelity & Ouaran- 
^.^#,Co.. 195 So. 426, 239 Ala. 446, 


and other political subdivisions of the state, are subject 
to statutes of limitation In respect of private, corporate, 
or proprietary rights, but not as to public rights nr the 
exercise of governmental functions. 

Effect is accorded constitutional or statutory pro¬ 
visions which expressly, or by construction are 
deemed to, either exempt public corporations and 
subdivisions of the state from the operation of stat¬ 
utes of limitation^ or make them subject thereto,^ 
even though such provisions make no distinction be¬ 
tween actions in a governmental, and actions in a 
proprietary, capacity.® However, the doctrine of 
immunity of the sovereign from the operation of 
statutes of limitation, as expressed in the maxim. 
Nullum tempus occurrit regi, ordinarily applies only 
to the state or sovereign jtself and does not ex¬ 
tend to political subdivisions or municipal or local 
public corporations to whom powers are delegat¬ 
ed;*^ and, when not otherwise provided by con¬ 
stitution or statute, statutes of limitation run 
against municipalities® and, likewise, run against 

In prior case, wherein no mention 
was made of a statute, in force at 
the time, providing that the stat¬ 
ute of limitations should not apply 
to actions brought in the name of 
the state, or any county or other 
public corporation therein, it was 
said that the statute of limitations 
runs against the city in its proprie¬ 
tary or business capacity.—^Ebell v. 
City of Baker, 299 P. 313, 137 Or. 427. 

7> Ala.—Covington County v, 
O’Neal, igf5 So. 234, 239 Ala. 322. 
Ark.—^Hart v. Sternberg, 171 S.W.2d 
4‘75, 206 Ark. 929. 

Cal.—City of Los Angeles v. Los- An¬ 
geles County, 72 P.2d 138, 9 Cal. 
i2d 624. 13 A-L.R. 870. 

Mo.—^Emery v. Holt County. 132 S.W. 

2d 970. 345 Mo. 223. 

Pa.—In re Erny’s Estate, 12 A.2d 
333, 337 P. 642^City of Philadel¬ 
phia V. Holmes Electric Protec¬ 
tive Co. of Philadelphia, 6 A.2d 
8'84. 836 Pa. 273—Commonwea^fh, 
for Use of Payette County, v. Per¬ 
ry, 199 A. 204, 330 Pa. 355. 

Va.—Johnson v. Black, 49 S.E. 638, 
103 Va. 477, 106 Am.S.R. 890, 68 
L.R.A. 264. 

37 C.J. p 715 note 50 {a] (2), p 716 
note 59 [b]—61 C.J. p 1059 note 
18 [b]. 

8- U.S.—City of Roswell, N, M„ v. 
Mountain States Telephone & Tel¬ 
egraph Co., C.C.A.N.M., 78 F.2d 
—Garcia v. U. C,C.A.N.M:.,f ^ 
P.2d 1873. t f 

Ark.—^Hart v. Sterfiberg, ^71 
476, 205 Ark. 929—Slmsfi V, , 
^86 S.W. 867, 171 A3^H92^^ ijT 
Cal-—Oorpns Juris cited ;in 
Los Angeles v. Los Angoldfet 
ty, 72 Fj2d UB, 14a». 9 CaLM 6|r4^ 
119 ^ ^ ' 

Western Ina. 6o- y. 


Cal.—Tehama County v. Pacific Gas 
& Electric Co., 91 P.2d 936, 33 Cal. 
App.2d 465. 

Ga.—MacNeill v. McElroy, 17 S.E.2d 
169, 193 Ga. 65, 137 A.L R. 670. 

37 C.J. p 716 notes 44-46, p 716 note 
69 [jj. 

Statute relating to actions by state 

(1) A statute providing that lim- 
itationp shall apply to actions by 
the state is construed to render lim¬ 
itations applicable to an action 
brought by a municipal corporation 
or a subdivision of the state, such 
as a county. 

Ga,—MacNeill v. McElroy, 17 S.E.2d 
169, 193 Ga. 66, 137 A.L.R. 670. 
Idaho.—^Lemhl County v. Boise Live 
Stock Loan Co., 278 P. 214, 47 Ida-; 
ho 712—Blaine County v. Butte 
County, 261 P. 338, 46 Idaho 193. 
Wis.—^Village of Gilman v. Northern 
States Power Co., 7 N.W.2d 606, 
242 Wis. 180. 

37 C.J. p 716 note 45 [aj, p 716 note 
69 [kj. 

(2) It would be unreasonable to 
suppose that the legislature intend¬ 
ed to leave a municipality with 
rights superior to those of the com¬ 
monwealth.—City of Boston v. Niel¬ 
sen, 26 N.B.2d 366, 306 Mass. 429. 
Power of legislature 

Constitutional provision which pre¬ 
vents extinguishment of on obliga¬ 
tion of any person owned by any 
county does not affect power of the 
legislature to provide for limitations 
in the interest of repose, and* such 
power may be applied against a coun¬ 
ty.—Covington County v. O’Neal, 195 
So. 234, 289 Ala. 922. 

6. Or.—City of Pendleton v. Hol¬ 
man, 164 P.2d. 434, 177 Or. 532, 162 
A.L.R. 249. 

37 C.J. p 718 note 63. 
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counties,5 or other political subdivisions of the 
state,except in respect of public rights,prop¬ 
erty or funds held on a public trust, 12 or the ex¬ 
ercise of governmental functions,12 where the pub¬ 


lic rights or governmental functions relate to an# 
concern the state or all the people thereof,U 
the county or other political subdivision acts 
and as an arm of, the state.i^ 


Saunders, 274 N.W. 28, 223 Iowa 
926. 

Mich.—^Atkinson v. Ooho, 9 N.W.2d 
658, 30’5 Mich. 323. 

Neb.—ChafCee v. City of Omaha, 16 
N.W.2d '862, 14'5 Neb. 418. 

N.D.— Corpus Juris cited in Rose dale 
School Dist. No. 6 v. Towner Coun¬ 
ty, 216 N.W. 212, 215, i5'6 ND. 41. 
Ohio.—Smith v. Reed, 37 N,E.2d 403, 
6'7 Ohio App. Sll. 

Pa.—City of Philadelphia v. Holmes 
Electric Protective Co. of Philadel¬ 
phia, 33 Pa.Dist. *& <;o. 187, af¬ 
firmed 6 A.2d '884, 335 Pa. 273. 

Tenn.— Corpus Juris cited in City of 
lilnoxville v. Gervin, 89 S.W.2d 348, 
360, 169 Tenn. '632. 

Tex.—City of Cisco v. Varner, Civ. 
App., 8 S.W.2d -311, afRrmed, Com. 
App., 16 S.W.2d 265—Dallas Coun¬ 
ty Levee Improvement Dist. No. 6 
V. Curtis, Civ.App., 287 .S.W. 301. 

37 C.J. p 716 note 60. 

Action for license fee 

In an action to enforce a street 
railroad’s obligation to pay a license 
fee, the statute of limitations may be 
interposed against the municipality. 
—Jersey City v. Jersey City & B. R. 
Co.. 69 A. 16, 71 N.J.Law 367. 

S, Mo.—Emery v. Holt County, 132 
S.W.2d '970, 345 Mo. 223. 

N.D.—Rosedale School Dist. No. 6 v. 
Towner County, 216 l^.W. 212, 56 
N.D. 41. 

Tex.—^Navarro County v. Corsicana 
Nat, Bank, Civ.App., 287 S.W. 501 
—Dallas County Levee Improve¬ 
ment Dist. No. 6 V. Curtis, Civ. 
App., 287 S.W. 301. 

Va.—Johnson v. Black, 49 S.B. 638, 
103 Va. 477, 106 Am.S.R, 890, 68 
L.R.A. 264. 

Action for benefit of county 
Ark,—Sims v. Craig, 286 S.W. 867, 
171 Ark. 492. 

10. Va.—Johnson v. State, 49 S.B. 
633, 103 Va. 477, 106 Am.S.R. 890, 
'68 L.R.A. 264. 

Townships 

N.D.—^Lakeville Tp. v. Northwestern 
Trust Co., 22 N.W.2d 691, 74 N.D, 
396. 

11. Ariz.—City of Bisbee v. Cochise 
County, 78 P.2d 982, 62 Ariz, 1. 

Conn.—City of New Haven v. Town 
of Torrington, 43 A.2d 456, 132 
Conn. 194—'City of Bridgeport v. 
Schwarz Bros. Co., 87 A2d 693, 181 
Conn. 60. 

Ill.—Clare v. Bell, 37 N.E.2d '812, 373 
Ill. 128—Clokey v. Wabash Ry. Co., 
187 N.E. 476, 3'53 Ill. 349—People 
V. 'Commercial Union Fire Ins. Co., 
163 N.E. 488, 322 Ill. 326—People, 
for Use of Town of New Trier, v. 


Hale, 62 N.E.2d 30'8, 320 Ill.App. 
645. 

Okl.—Fullerton v. Carlock, 6i5 P.2d 
464, 179 Okl. 230—Herndon v. 

Board of Com’rs in and for Ponto¬ 
toc County, 11 P.2d 939, 168 Okl. 
14. 

Pa.—City of Philadelphia v. Holmes 
Electric Protective 'Co. of Philadel¬ 
phia, 6 A.2d 884, 335 Pa 273. 

37 C.J. p 716 note 61, p 717 note 62. 
Suit to collect taxes see infra 5 83. 
Presumptions bolstering distlhation 
between public and private rights 
*Tf this court is to continue to rec¬ 
ognize a distinction between a pub¬ 
lic and private right of a political 
subdivision of the state with refer¬ 
ence to the application of the stat¬ 
ute of limitations thereto, the dis¬ 
tinction when drawn should be bol¬ 
stered by every reasonable presump¬ 
tion favorable to government immu¬ 
nity from the limitation,” It may 
readily be seen that the line of de¬ 
marcation between public and private 
rights is invariably indistinct and 
uncertain. ^Therefore the presump¬ 
tions should favor the sovereignty of 
the government and all doubts re¬ 
solved to the end that all government 
rights are public rights.”—Board of 
Com’rs of Oklahoma County v. Good 
Tp., Harper County, 107 P.2d 806, 806, 
188 Okl. 161, 

Recovery of public moxLey or revenue 

( 1 ) Where the recovery of public 
money due a political subdivision of 
the state is concerned, the rule of 
nullum tempus occurrit regl applies 
and a plea of the statute of limita¬ 
tions may not be made against such 
a claim.—Maricopa County v. Rodg¬ 
ers, 78 P.2d 939, 62 Ariz. 19. 

( 2 ) To bar suit against public offi¬ 
cer for public money received by him 
in oflflclal capacity, except on grounds 
that do not admit of serious debate, 
Is against public policy.—Parish of 
Evangeline v. Guillory, 133 So. 649, 
173 La. 732. 

<3) In actions for collection or re¬ 
covery of revenues which, by gener¬ 
al law, belong either to state direct¬ 
ly or to any of its municipal corpo¬ 
rations created by arid acting under 
its authority, statute of limitations 
may not be pleaded in defense, unless 
legislature has expressly permitted 
such plea.—City of Bisbee v. Cochise 
County, 72 P.2d 439, 60 Ariz. 360, re¬ 
hearing denied 78 P.2d 982, 52 Ariz. 1. 

Prolsectlon of pulfiio trust should 
be a public right immune from th-e 
bar of the statute of limitations.-^ 
Board of Com’rs of Oklahoma Coun¬ 
ty V. Good Tp., Harper County, 107 
P.2d 806, 183 Okl, 161. 
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13, Tex.—Gulf Bitulithlc Co. > 
Nueces County, Civ.App., 297 19 % 
747, reversed on other groWS 
Com.App., 11 S.W.2d 306. 

37 C.J. p 716 note 61. 

13. Ark.—Jensen v. Fordyce Bath 
House, 190 S.W. 2 d 977, 209 AtK 
478. 

Kan.—'City of Osawatomle v. Board 
of 'Com’rs of Miami -County, lio p 
2d 7'48, 163 Kan. 332. 

Pa.—In re Erny’s Estate, 12 A2d 
333, 337 Pa. 642—Gravlno v. Gor¬ 
don, Com.Pl., 29 Erie Co. 271, 3 ? 
Mun.L.R. 140, 50 York Leg.Re<x 
161. 

37 C.J. p 716 note 61 [d], 

14. Cal.— Corpus Juris quoted in 

City of Fullerton v. Orange &un- 
ty, 35 P.2d 397, 399, 140 Cal.W 
464. 

Okl.—Board of Com'rs of Oklahoina 
County V. Good Tp., Harper Coun¬ 
ty, 107 P.2d 806, 188 Okl. 161. 

87 C.J. p 716 note *61 [b]. 

Funds 

( 1 ) Limitation will not defeat i 
claim by a county for money beie^g^ 
ing to its road and bridge funi^ 
Linz V. Eastland County, Tex.Com. 
App., 39 S.W.2d 699, 77 A.L.R. 1466^ 
J. R. Phillips Inv. Co. V. N[ue<^ 
County, Civ.App., 168 S.W.2d 199, els 
ror refused. 

(2) Also limitation will not fu^ 
against county as to funds beloh^n^ 
to jury or school funds, or oth^fr 

of like character.—Linz v, Eastland 
County, Tex.Com.Ajpp„ 89 S.W.M 696t 
77 A,L.R. 1466. 

(3) "Perhaps the Inhabitanli of 
the county alone are primarily 
ested in the collection of tbefr Inwt-?, 
ments made ont of th'e sinking 

but the state has manifested a 
interest in such fund, and has 
ed a definite policy of action 
relation to the creation, the ih^^^ 
ment and the disbursement 
If there ever existed a 
government that affected 
at large throughout the stala 
more than the official handl|ng>j^vlhe 
sinking fund of the different 
ties and municipalities, we. 
aware thereof.”—Board of 
Oklahoma County v. Good 
or County, 107 P^d 805, 

161. 


15. Tenn.—^Nelson V. 
ty, 144 S.W.2d 791, He 
— ^Wood V. -Cannon 
W.2d 899, 26 TenmApp.' eWf, 
Tex,—<3orpus Juris 
tuUthlc Co. V. Nuece^ 

App., 297 S.W. 747. 766. fev^ 
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As otherwise stated, the rule is that, in the ab¬ 
sence of a constitutional or statutory provision to 
the contrary, the statute of limitations may be in¬ 
terposed in all actions by a municipal corporation^® 
or political subdivision, such as a town,i7 city,^® 
or county,^^ to enforce mere private, corporate, or 
proprietary rights. The rule as so stated applies 
where the right or claim asserted is of interest only 
to the political subdivision asserting it and that 
part of the public within its confines, and not to 
the state or all the people of the state,20 such as a 
property or contract right which a local public cor¬ 
poration claims for its own convenience as a cor¬ 
poration and in respect of which it does not rep¬ 
resent the sovereign.^1 

A municipal or public corporation is, of course, 
not barred by limitations in respect of a matter as 
to which there is no statute of limitations .22 

Districts generally. School districts,23 as well as 
levee,24 drainage,25 and irrigation26 districts, are, 
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when clothed with capacity to sue and be sued, or¬ 
dinarily amenable to the plea of the statute of lim¬ 
itations, at least where only local, private, or propri¬ 
etary rights are involved.27 

Federal corporations. When acting as private 
corporations, federal corporations, such as the 
Home Owners Loan Corporation28 and the Ship¬ 
ping Board Emergency Fleet Corporation,29 have 
been held not immune from statutes of limitation. 

b. Actions Involving Roads or Streets 

In actions arising out of the exercise of governmental 
functions in respect of streets and highways, counties 
and municipalities are immune from application of statp 
utes of limitation. 

In establishing and maintaining streets and high¬ 
ways, and taking steps to remove obstructions and 
encroachments therefrom, a county or municipality 
is exercising governmental functions, as a repre¬ 
sentative of the sovereign, so as to be immune from 
application of the statutes of limitation but the 


other grounds, Oom.App., 11 S.W.2d 
305. 

87 €.J. p 717 note 62 [a], [b]. 

Subdivision representing* state or 
public at large 

Tex.—Jackson v. Nacogdoches doun- 
ty, Civ.App,, 188 S.W.2d 237. 

16. ^ Ill.—First Nat. Bank of Jones¬ 
boro V. Road Dist. No. 8, Union 
County, 65 N.E.2d 396, 32*8 Ill.App. 
122 . 

17. Okl.—Corpus Juris quoted in 
Bro^n V. Board of Education of 
City of Duncan, 298 P. 249, 251, 
148 Okl. 97. 

3*7 C.J. p 716 note 57. 

1^ Ark-—Jensen v. Fordyce Bath 
House, 190 S.W.2d 977, 209 Ark. 
478. 

Kan.—Bluff City v. Western Light & 
Power Corporation, 19 P.2d 478, 
13f Kan. 169—Corpus Juris cited 
tu City of Lawrence v. French, 18 
P.2d 570, 572, 136 Kan. 687. 

OkL—Corpus Juris quoted in Brown 
V. Board of Education of City of 
Bunct^i, 298 P. 2-49, 261, 1*48 Okl. 
97. 

^*a.-^ity of Philadelphia v. Holmes 
ISlectric Protective € 0 . of Philadel¬ 
phia, 6 A.2d 884, 335 Pa. 273. 

37 C>. p 7X6 note 58. 

Ark.--!Jensen v. Fordyce Bath 
l^use, 190 S.W.2d 977, 209 Ark. 
478. 

County v. Hampton, 
^^at’S.E.2d 606, 224 N.O. 817. 

05|L4r.Oc^rp*is Juris quoted in Brown 
of Education of City of 

^^l>unoaiQ„ 298 P. 249, 251, 148 Okl. 

tf," * , 

Wood V, Cannon County, ^166 

, 292, 26 Tennjlpp. 660. 

3^ ej. n 716 note 69. 


G-eneral fund 

Statutes of limitations are avail¬ 
able as against county's claim for 
recovery of money belonging to gen¬ 
eral fund.—^Linz v. Eastland Coun¬ 
ty, Tex.Com.App.. 39 S.W.2d 699, 77 
A,L.R. 1466—J. R. Phillips Inv. Co. 
V. Nueces County, Tex.Civ.App., 163 
S.W.2d 199, error refused—37 C.J. p 
716 note 69 [a]. 

20. Ill.—People, for Use of Town of 
*New Trier, v. Hale, 62 N.B.2d 308, 

320 Ill.App. 645. 

Tenn.—Wood v. Cannon County, 166 
S.W.2d 399, 25 Tenn.App. 600. 

37 C.J. p 716 note S9 Cc3-[e]. 

21. Cal.—Corpus Juris quoted In 
City of Fullerton v. Orange County, 
35 P.2d 397, 399, 140 Cal.App. 464. 

87 C.J. p 715 note 60 [b]. 

22. Ark,^-Clty of Eureka Springs v. 
Banks, 174, S.W.2d 947, 206 Ark. 
289, 

Particular statute held inapplicable 
Statute providing for action within 
a year after completion and accept¬ 
ance of contract for public building 
against contractor and sureties is ap¬ 
plicable only to laborers, material- 
men, and subcontractors, and not to 
municipality, where a guaranty pro¬ 
vision in the contract covers a longer 
period than the statutory period.— 
Milwaukee County v. H. Neidner & 
Co., 263 N.W. 468, 220 Wis. 185, mod- 
Ifled op other grounds 265 N.W. 226^, 
220 Wls. 18‘5, motion denied 266 N.W. 
238, 220 Wis. 186. ' 

23k N.U.—Rosedale School Dlst. No. 
6 V. Towner County, 216 N.W. 212, 
56 N.D. 41. 

Ohio.—state rel. Board of Educa¬ 

tion of Springfield City School 

949 


List. V. Gibson, 199 N.E. 18'5, 180 
Ohio St. 318. 

Tex.—CSorpus Juris cited in Hatcher 

V. .State, 81 S.W.2d 499, 600, 125 
Tex. -84, 98 A.L,R. 121i3. 

37 C.J. p 718 note 64. 

24. Ark.—Chicot County Levee In¬ 
spectors V. Southwestern Land 
Timber Cp., 166 S.W. 689, 112 Ark. 
467. 

La.—Board of Com'rs of Caddo Leveo 
Dist. V. Pure Oil Co., 120 So. 373, 
167 La. '801. 

]Qevee board 

La.—Board of Com'rs of Tensas Ba¬ 
sin Levee DJst. v. Earle, 125 So. 
619, 169 La. 565. 

25. Ark.—^Hart v. Sternberg, 171 

W. 2d 475, 205 Ark, 929. 

26. Tex.—Texas & P. R. Co. v. Ward 

County Irr. Dist. No, 1, Civ.A,pp., 
2-57 S.W. '333, affirmed, Com,App., 
270 S.W. 643, , ’ ' 

37 C.J. p 718 note 67. 

27. Ark.—^Jensen v. Fordyce Bath 
House, 190 S.W.2d 977, 209 Ark. 
478. 

Ill.—Trustees of Schools of Tp; No. 
38 North v. City of Chicago, 32 N. 
E.2d 180, 308 Ill.App. ^91. 

28. Tex,—Home Owners* Loan Cor^ 
poration v, Williams, Civ.App., 168 
S.W.2d 326, ;error refused. 

29. N.T.—U. S. V. Brown, 160 

13, 247 N.T. 211, ' 

30. Ala.—Fuller v. Knight, 2 
605. 241 Ala. mh 

Iowa.—^Richardson v. I>erry^ 2M 
82, 22<6 lowit* rX78^-BtsSte: 

Sohlagel v. 

216 Iowa 

—Corpiilsf ^ 

tulithlc Cok* v..?Nueees County. .297 
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rule does not apply where a plat was never accepted 
and a street dedicated to an unincorporated village 
did not become a public highway.^i 

c. Claims or Suits for Reimbursement for 
Maintenance 

The claim op suit of a municipal corporation or poor 
district for reimbursement for maintenance of an Indi¬ 
gent or Insane person Is not subject to the bar of the 
statute of limitations. 

Either because of express statutory provision^^ 
or on the theory that the claim or suit arises out of 
the exercise of a strictly governmental function,83 
it has been held that the claim or suit of a coun¬ 
ty,®^ municipal corporation,8 6 or poor or institu¬ 
tion district86 for reimbursement for maintenance 
of, or relief furnished to, an indigent or insane per¬ 
son is not subj'ect to the bar of the statute of lim¬ 
itations; but there is also authority to the con- 
trary.87 


53 C.JJ 

d. In Actions against or between Municipjd oi 
Public Corporations 

A municipal corporation or other governmental 
or unit may, when sued, Interpose the defense of the 
statute of limitations unless plaintiff Is also a govern¬ 
mental body or unit and Is Immune from the operation 
of the statute. 

The statute of limitations may be availed of aia 
defense by municipal corporations generally,38 sudi 
as a city,89 town,40 county,borough,42 village,43 
school district,44 sewer district,46 or irrigation dis- 
trict,46 unless, as discussed infra this subdivision, 
plaintiff is also a governmental body and, as to the 
particular suit, is immune from the operation of 
the statute. A particular proceeding against a coun¬ 
ty is, of course, not barred where lio limitation is 
provided by statute.47 

In actions between public corporations. The stat¬ 
ute of limitations does not apply in an action be¬ 
tween municipalities or other governmental bodies 
or units where each is a party in its governmental; 
capacity48 and the matter in controversy direcdy 


S.W. 747, 766, reversed on other 
grounds, 'Com.App., 11 S,W.2d 30*5. 
37 C.J. p 716 note 61 [d], p 717 note 
62 Cd]—44 C.J. p 1012 note 68. 

31. Iowa.—Brewer v. Clay pool, 276 
N.W. 134 , 223 Iowa 1235. 

32. Colo.—Cherrington v. Board of 
Corners of Otero County, 299 P. 711, 
89 Colo. 116. 

Pa.—In re Piske’s Estate, Orph., 59 
. Montg.Co. 189. 

33. Pa.—In re Brny’s Estate, 12 A.2d 
333, 33'7 Pa. 642—In re Puhl’s Es¬ 
tate, Orph., 7 Monroe L.R. 32, 61 
Montg.Co. 183, 12 Som.Leg.J. 263, 
'69 York Leg.Rec. 28. 

Tenn.—Obion County v. Hefley, App., 

195 S.W.2d 783. 

34. Colo.—Cherrington v. Board of 
Comers of Otero County, 299 P. 711, 
189 Colo. 116. 

Tenn.—Obion County v. Hefley, App., 

196 S.W,2d 788. 

35. Pa.—In re Erny's Estate, 36 Pa. 
Dist. & Co. 4*53, ernrmed 12 A,2d 
333, 337 Pa. 542. 

District of Columbia 
D.O.—Hart v. Commissioners of Dis¬ 
trict of Columbia, 165 E.2d 877— 
Pitzhugh V. District of Columbia, 
109 E.2d 837, 71 App.D.C. 290— 
Depue V. District of’ Columbia, 46 
App.D.C. 64, Ann.Cas.l9r7B 414— 
Baker v. District of Columbia, 3'9 
App.D.C. 42. 

30. Pa.—In re iSwartz' Estate, Com. 
PI., 42 LackJur. 82, 66 York Leg. 
Rec. 68—In re Puhl's Estate, Orph., 

7 Monroe L.R. 32, 61 Montg.Co. 133, 
12 Som.Leg.J. 263, 69 York Leg. 
Rec, 28—In re Fiske’s Estate, 
Orph., 69 Montg-Co. 189. j 


37. N.C.—G-uilford County v. Hamp¬ 
ton, 32 S.E.2d 606, 224 K.C. 817. 

Limitations as to claims for support 
and maintenance of insane persons 
generally see Insane Persons S 76 
b (3) (b). 

38. U.S.—^Versluis v. Town of Hask¬ 
ell. C.C.A.Okl., 164 F.2d 936. 

Idaho.—Little v. Emmett Irr. Dist., 
263, P. 40, 45 Idaho 486. 66 A.L.R. 
822. 

Neb.—Chaffee v. City of Omaha, 16 
N.'W‘.2d 862, 146 Neb. 418. 

Ohio.—^Wright v. City of Loraia, 4'6 
N.E.2d 326, 70 Ohio Apip. 337. 

Tex.—Reynolds v. City of Alice, Civ. 

App., 160 S.W.2d 466. 

Suit to collect assessmeutfl 
The general statute of limitations 
is applicable to actions against own¬ 
ers of public property to collect spe¬ 
cial Improvement assessments.— 
Versluis v. Town of Haskell, C.C.A. 
Okl., 164 P.2d 986. 

39. Ark.—Jensen v. Fordyce Bath 
House, 190 S.W.2d 977, 209 Ark. 
478. 

Ill.—^Mann v. City of Chicago, 42 N. 
E.2d !862, SI'S IlLApp. 179, followed 
in McCausland v. City of Chicago, 
42 N.B.2d 867, 316 Ill.App. 211. 
Minn.—Batchelder y. City of Fari¬ 
bault, 3 N.W.2d 778, 212 Minn. 261. 
Miss.—Trowbridge v. Schmidt, 34 So. 
84, 82 Miss. 475. 

Tex.—Kirk v. City of Gorman, Civ. 
App., 283 S.W. 188. 

40. Mass.—Sturtevant v. Pembroke, 
1'30 Mass. 373. 

41. Ark.—^Jensen v. Fordyce Bath 
House, 190 ^.W.2d 977, 209 Ark. 
478. 


Neb.—Bryant v. Cedar County, 241 
N.W. 638, 122 Neb. 863. 

N.D.—Rosedale School Dist. No. 6 v, 
Towner County, 216 N.W. 212, 66 
N.D. 41. 

87 C.J. p 716 note '64. 

Against ordinary indebtedness, 
statute of limitations runs in favor 
of counties.—Boone County v. Skin¬ 
ner-Kennedy Stationery Co., 86 S^W. 
2d 18, 191 Ark. 829. 

42. Pa.—Craft v. South Chester, 18 
A. 216, 8 Pa,Cas. 667—^Landes v. 
Norristown, 13 A. 189, 9 Pa.Cas. 
657. 

43. Neb.—^Arapahoe v. Albee, 38 N. 
W. 737, 24 Neb. 242. 8 Am.S.R. 202 
—Brewer v, Otoe County, 1 Neh 
873. 

'37 C.J. p 716 note 66. 

44. U.S.—^Versluis v. Town of Ra^- 
ell, C.C.A.Okl., 164 F.2d 935. 

Ark.—Jensen v. Fordyce Bath ^ouee^ 
190 S.W.2d 97*7, 209 Ark. 478. 

Neb.—Pollock v. -School Dist. No. 65 
of Perkins County, 293 N.W. 108, 
138 Neb. 316. 

37 C.J. p 718 note 66. 

45. Mo.—^Arthur L. Hardin Associ¬ 
ates V, Jennings Sewer Dlsf, of St- 
Louls County, App., 176 S.W.2d 652. 

46. Idaho.—Tlngwall v. King 
Irr. Dist., 166 P.2d 606. ' 
Custodian of irrigation, distal^^ 

funds may interpose the statu^ aa a 
defense.—State ex rel. 

Ferrell, 70 P.2d 290, 106 

47. Cah^entral Pac. Ry, 

Costa, 258 P. 991, 84 CalAPP. 

48. Kan.—Board of Comers 
nee County v. Wright, lO’O 
158 Kan. 19. 
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involves governmental functions^^ or the holding of 
property in a governmental capacity for, and in 
execution of, a governmental purpose,as where 
the actibn is to recover taxes or other public funds, 
or a certain share thereof, alleged to have been im¬ 
properly paid to, or retained by, defendant.^! It 
is otherwise, however, where plaintiff is by statute 
made subject to statutes of limitation even though 
the cause of action arises in the exercise of gov¬ 
ernmental functions.52 Also, according to one line 
of authorities, the statute of limitations may be in¬ 
terposed in an action by one public corporation 
against another to enforce a liability created by 
statute, to which species of liability a statute of 
limitations expressly applies although the nature of 
the suit involves plaintiff’s revenue ;53 and it has 
been held that the statute of limitations applies to 
an action involving solely a fiscal accounting,®^ it 
not being permissible for plaintiff, in such case, to 
invoke the doctrine of governmental sovereignty to 
defeat defendant’s plea of limitation,®® 


§ 18. Successor in Right or Title 

a. Of debtor 

b. Of creditor 

a. Of Debtor 

A person who Is In privity of estate with, or Is a suc¬ 
cessor In right or title to, a debtor, such as an heir, lega¬ 
tee, personal representative, assignee, or transferee, Is en¬ 
titled to plead the statute of limitations in respect of 
property against which It Is sought to enforce a mort¬ 
gage or other lien for the debt. 

As a general rule the statute of limitations may 
be invoked by a successor in right or title.®® 
Where the debtor transfers his property and places 
it beyond his control by deed or otherwise,®*^ or 
subjects it to liens,®® or where the person setting 
up the defense stands in a relation of privity in es¬ 
tate with the debtor,®® as where such person is an 
heir or legatee®® or the debtor’s personal repre- 
sentative®^ or the assignee of any assignable de¬ 
mand,®® the person who thus succeeds, or stands in 
the place of, thejdebtor with respect to the property 
may avail himself of the stathte. However, a per- 


49. Kan.—City of Osawatomie v. 
Board of Com'rs of Miami County, 
110 P.2d 748, 153 Kan. 332. 

VSTash.—'Commercial Waterway Dist 
No. 1 of King County v. King 
County, 117 P.2d 189, 10 Wash.2d 
474. 

go. Tenn.—Board of Education of 
Memphis City Schools v. Shelby 
County, 292 S.W. 462, 166 Tenn. 
212 . 

61. Ill.—^First Nat. Bank of Jones¬ 
boro V. Road Dist. No. 8, Union 
' County, 65 N.B.2d 39'6, 32-8 Ill.App. 
122 . 

Kan.—State ex rel. Wyman v. Wll-' 
liams, 32 P.2d 481, 139 Kan. 699— 
Board of Com’rs of Woodson Coun¬ 
ty V. City of Tates Center, 32 P.2d; 
209, 139 Kan. 619—Board of Com’rs 
of Greenwood County v. School 
Dist No. 4 of Greenwood County, 
31 P.2d 723, 139 Kan. 297—Board 
of Com’rs of Nemaha County v. 
City of Seneca, 28 P.2d 1034, 1.3'8 
Kan. 895. 

Tex.—^Nueces County v. Nueces Coun¬ 
ty Drainage Dist. No. 2, Civ.App., 
6 S,W.2d 620, error refused. 

37 C.J. p 715 note 47 [b]. 

S2. Cal.—City of Fullerton v. 

Orange County, 3i5 P.2d 397, 140 
CaLAnp. 464. 

37 C.J. p 716 note 69 Ui- 
Aca^on by state 

tinder statute a county. In an 6:c- 
by tlie state, plead and rely 
the statute of limitations.—^Tinch- 
0 v. Ceihmonwealth. '271 S.W. 1066, 
208 Ky. 661. 

Okl.—Xk>xpiis Jtuls quoted in 


Brown V. Board of Education of 
City of Duncan, 298 F. 249, 251, 148 
Okl. 97. 

37 C.J. p 717 note 61. 

B4. Cal.—City of Los Angeles v. Los 
Angeles County, 72 P.2d 138, 9 Cal. 
2d 624, 113 A:L.R. 370. 

55- Okl,—School Dist. No. 84, Carter 
County, V. Joint School Dist. No. 
34, Love and Carter Counties, 9 P. 
2d 771, 156 Okl. 5—^Brown v. Board 
of Education of City of Duncan, 
298 P. 249, 148 Okl. 97, followed in 
Board of County Com’rs v. City of 
Marlow, 298 P. 266, 148 Okl. 126. 
68. Cal.—Johnson v. Ware, 136 Pt2d 
101, 68 Cal.App.2d 204. 

37 C.J. IP 718 note 69. 

Purohaser at Judicial sale 
Kan.—Allen v. Birch, 282 P. 737, 129 
Kan. 351. 

Tex,—^Platte v. Securities Inv. Co., 
Com.App., 66 S.W.2d 6*51. 

Receiver 

Generally the defense of the stat¬ 
ute of limitations# although personal 
to a corporation, passes to its receiv¬ 
er; but the rule does not ai>f>ly 
where, owing to the peculiar, circum¬ 
stances of the case, the receiver does 
not represent the corporation, its 
stockholders, or creditors.—Stokes v. 
Williams, N.J., 249 F. 114, I6i C.C.A. 
166. 

67. U.S.—White T. Federal Deposit 
Ins. Corporation, C.C.A.Va., 122 F. 
2d 770, rehearing denied 124 F.2d 
429, certiorari denied Federal De¬ 
posit Ins. Corporation v. White, 62 
S.Ct. 1043, Sl'O U.S. 672, U L.Ed. 
1747. 


Ga.—^Remington-Rand v. Emory Uni¬ 
versity. 196 S.B. 58. 135 Ga. 671. 
Ill.—^Massman v. Duffy, 69 N.E.2d 
707, 330 Ill-App. 76. 

37 C.J. p 70-8 note 66. 

Executory contract 

Where statute of limitations could 
have been set up as a defense by 
county in action to guiet title ques¬ 
tioning county’s title acquired in tax 
foreclosure proceedings, such defense 
could also be interposed hy vendees 
from county under an executory con¬ 
tract.—Turpen v. Johnson, Wash., 
176 P.2d 496. 

58. Ill.—^Massinan v. DufCy, 69 N.E. 
2d 707, 330 Ill.App. 76. 

37 C.J. p 708 note 67. 

59. Ga.—^Remington-Rand v. Embry 
University, 196 S.B. 68, 186 Ga. 671 
—^Underwood v. American Book 
Co., 12 S.E.2d 467, 64 Ga.App. 184,, 

37 C.J. p 708 note 68. 

80. Ill.—Glenn v. McDavld, 44 N.E. 
2d 84, 816 IlLApp. 180. 

37 C.J. p 709 note 69. 

81. Cal.—Lynch v. Watson, App., 
177 P.2d 657. 

Ill.—U. S. Fidelity & Guaranty. Co. 
V. Dickason, 116 N;E. 173, 2f 7'|1I. 
77—Glenn v. McDa^d, 44 
84, '316 I11.APP. 180. . 

Duty to plead " ' " * rf 

Debtor’s executory ^huve 
and Inescapable obitgation 
statute.—^Brb#n* 'v. 

F.'Supp. 444; ^ ‘ ‘ * 

62i. W.ya.—l^ilkery. Buisg^ss,. M B 
B. 99, 44 399, 67 Am.S,B. 776. 

37 C.J. p 709 note 7L 
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son who received property under an express agree¬ 
ment to pay the debts of the transferor, and who 
has not repudiated the agreement, will not be per¬ 
mitted to plead the statute of limitations as against 
the transferor’s creditors where the statute 
could not have been relied on by a person during 
his lifetime, it is not available to another claiming 
through him after his death and where, notwith¬ 
standing a transfer, the transferor remains the ben¬ 
eficial owner of the property transferred, the trans¬ 
feree may not rely on the statute of limitations to 
defeat the efforts of creditors of the transferor to 
subject the property to the payment of debts.®^ 
Purchaser of encumbered property. A person 
who lawfully acquires by purchase property on 
which there is a mortgage or other lien so succeeds 
to the ownership of the property and acquires such 
a privity of relationship to the debtor as to entitle 


53 aj,:g 

him to plead the statute of limitations when it fe 
sought to subject the property to payment of 
debt by enforcement of the lien,«6 whether the debt^ 
or pleads,67 omit$ to plead,68 or expressly decline 
to plead69 the statute, and even though, by reason 3 
an acknowledgment or waiver by the mortgago^ 
or an extension or renewal agreement between th^' 
mortgagor and mortgagee, after the purchase, tlie 
action is not barred as against the mortgagorj^ 
While a grantee who assumed payment of a mort- 
gage debt will not be permitted to assert that the 
debt was barred by limitation when he assumed it 7i 
he may plead that the statute has run on his owti 
obligation.72 

Junior lienholder. Generally a junior mortgagee 
or other junior lienholder may plead the statue'of 
limitations against the enforcement of a strict 
mortgage or other senior lien73 even though, 


63. Oal.—Allen v. Freear, 196 P. 748. 
50 Cal.App. 645. 

Where aotlom Is not harred as 
against transferor it is'not barred ad 
against transferee.—Pacific Nat. 
Bank of San Francisco v. Corona 
Nat. Bank, 298 P. 144, 113 Cal.App. 
366. 

64. Ky ,—^McCarty v, McCarty's 
Adm'r, 81 S,W.2d '8, 258 Ky. 666. 

Waiver of bar by ancestor 

The heirs and successors of a debt¬ 
or who in his lifetime waived the bar 
of the statute cannot be .permitted to 
assert and urge such defense after 
his death.—Shields v. ShifC, La. 8 S. 
Ct. 610, 124 U.S. 351, 31 L.Ed. 446. 

65. Ky.—Breyfogle v. Bowman, 162 
S.W. 787. 1^7 Ky. 62. 

37 tJ.J. p 709 note 74. 

66. Ga.—Corpus Juris q,uoted In 
Krauss v. National Bank of Bruns¬ 
wick, 192 S.B. 12, 14, 184 Ga 456. 

Ill.—Massman v. Duffy, 69 N.B.2d 
‘707, 330 IlLApp. 76. 

Ky.—Alexander v. West, 44 S.W.2d 
>518, 241 Ky, 641. 

La—Meridian Fertilizer Factory r. 

Collier, 192 So. 858, 193 La 815. 
Mont.—Reed v. Richardson, 20 P.2d 
1064, 94 Mont. 34. 

Tex.—Cavers v. Sioux Oil Refining 
Co„ Civ.App., 23 S.W.2d 421, re¬ 
versed on other grounds, Com.App., 
39 S.W.2d 862, rehearing denied 43 
S.W.2d 578—Skaer y. First Nat. 
Bank, Civ.App., 293 S.W, 228— 
Moran v. Midland Farms Co., Civ. 
App., 282 S.W. 612. 

Utah.—Brackleln v. Realty Ins. Co., 
80 P.2d 471, 95 Utah 490, rehearing 
denied 82 P.2d 661, &6 Utah 50'6. 

37 C.J. p 708 note 6JS [b], p 718 note 
74—41 C.J. p 874 note 26. 

Purchaser at Judicial sale 

Tex.—Skaer v. First Nat, Bank, Civ. 

App., 293 'S.W. 228. 

41 C.J. p 874 note 26 [b]. 


Iioss of lieu 

(1) Where a debt secured by lien 
on realty becomes barred by limita- 
lio-n, the lien is lost as against a 
subseauent purchaser.—Broussard v, 
Uvalde Rock Asphalt Co., Tex.Clv. 
App,, 149 S.W.2d 972, error dismissed, 
Judgment correct. 

(2) The wife of one of two mort¬ 
gagors, conveying mortgaged realty 
to her after suit to foreclose mort¬ 
gage was barred by statute of limi¬ 
tations as to other mortgagor's In¬ 
terest, acquired such interest unen¬ 
cumbered by mortgage lien.—Barnett 
V. Waddell, 27 So.2d 1, 248 Ala. 189. 
07. Ga.—Corpus Juris quoted la 

Krauss v. National Bonk of Bruns¬ 
wick, 192 S.B. 12, 14, 184 Ga. 456. 
37 C.J. p 718 note 74. 

68. Ga.—Corpus Juris quoted iu 
Krauss v. National Bank of Bruns¬ 
wick, 192 S.m 12, 14, 184 Ga. 4'56. 

37 C.J. p 718 note 74, 

Time orlglual suortgagors made paxu 
ties 

In action to foreclose mortgage, 
wherein no personal Judgment was 
sought or obtained, fact that original 
mortgagors were not made t)artles 
until more than five years after the 
last payment was made on the mort¬ 
gage notes could not aid subsequent 
owners, where original mortgagors 
did not plead limitations.—^Henry v. 
Coe, 137 S.W.2d 897, 200 Arte. 44. 

69. Ga,—Corpus Juris quoted lu 
Krauss v. National Bank of Bruns¬ 
wick, 192 S.B. 12, 14, 184 Ga 4-66. 

3'7 C.J. p 719 note 75. 

70. Cal.—Copp V. Millen, 77 P.2d 
1093, 11 Cal.2d 122-jmkmann v. 
Plumas County Bank, 12 P.2d 433, 
215 Cal. 671. 

La—Olevia v. Rusciana, App;, 1 j 3 So. 
2d 68, rehearing denied ahd re-' 
formed 13 So.2d tSioO—^Aldridge v. 
Beed, App., 190 So. '846. 
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71. Cal.—Bogart v. George K. Porter 
Co.,'223 P. 969, 193 CaJ. 197, 31 jL 
L.R. 1046—^Davls v. Davis, 1127 
1051, 19 Cal.App. 797. 

3'7 C.J. p 7018 note 68 [d], 

Chrautee of purchaser who aesxuaed 
debt 

If the debt secured by the mort¬ 
gage has been kept alive by a puri 
chaser of the property who assumed 
its payment, in any such manner as 
to arrest the running of the stattftey 
a grantee of such purchaser lakes. 
subject to the mor^tgage and can^‘ 
plead the statute of limitations tO! 
feat foreclosure while the debi 
mains alive.—Murray v. Emery, 6^3 
N.E. 327, 187 Ill. 40'8. 


72. Cal.—^Bogart v. George K 

Co., 223 P. 969, 198 Cal. 197. $1 i 
L.R. 1045. 

73. Cal.—I. S. Chapman & Qo., % 
Ulery, 59 P.2d 602, 15 Cai:Ai®if.2d 

mz. 

Ga.—Corpus Juris Otioted iu 

V, National Bank ©f 

192 S.E. 12„ 14, 184 Ga. 456. 

Tex,—City of Gainesville y; 
Civ.App., 14'7 S.W.2d 96% albwed, 
162 S.W.2d 93, 189 Tex; 
pus Juris cited la H. J. Mc]|^^Jeu 
Sc Co. V. Hammann, Civ,App., M ^ 

W. 2d 909, 911, modified. 
grounds Hammann v. H. J. 
len Sp Co., 62 S.W.2d 6% 

476. 

87 C.J. p 719 note 76—41 C.J..P ® 
note 27. 


Junior attaching Creditor 
(1) A Junior attaching ^©3 
may set up the statute of 
against a prior att^htnl-'^^ 
when they are rival *elay^ 
fund.—-Sawyer y. Sawyer, 

^2) Where priority of , 
privilege under attaehmW^ 
of vendor's lien and mortgage 
ing note held by 




reason of a waiver or extension after the creation 
of the junior encumbrance, the senior encumbrance 
is not barred as between the parties to itJ4 Al¬ 
though the subsequent lienholder is not a privy in 
the strict sense, his relation to the debtor is so near¬ 
ly analogous to that of a privy that he is entitled to 
the benefit of the same rule as a privyjs Howev¬ 
er, the rule applies only where the senior lienholder 
is seeking to foreclose his lien in an effort to col¬ 
lect an outlawed obligation,*^® and not where he is 
seeking merely to collect pledged collaterals^ or 
where he has already foreclosed his mortgaged® 
Also the rule is otherwise where the first encum¬ 
brance gives a power of sale after an action on the 
note secured is barred by statute and the second 
encumbrance contains provisions making it subject 
to the first encumbrance,^^ or where, for the period 
of limitations, the senior mortgagee was without 
actual or constructive notice of the junior mort¬ 
gage.®® Furthermore it has been asserted gener¬ 
ally that the right of a junior lienholder to assert 
limitations against the senior debt and lien is no 
greater than that of the mortgagor. 

Senior lienholder. There is no privity between 
a first mortgagee suing to foreclose and a second 
mortgagee defendant sufficient to entitle plaintiff to 


plead the statute of limitations to a cross complaint 
for foreclosure of the second mortgage.®^ 

A judgment creditor is, under an enlarged mean¬ 
ing of the word ‘'privity,” deemed to be in privity 
with the judgment debtor so as to be entitled, un¬ 
der some circumstances, to plead limitations for him 
in an action by another creditor,®^ although he is 
not a privy in a strict and technical sense, there be¬ 
ing no devolution of property to him prior to an 
execution sale,®^ and he will not be permitted to 
avail himself of the statute as against another credi¬ 
tor where the latter^s claim has been reduced to 
judgment®® or the debtor has waived the benefits of 
the limitation by a new promise.^® 

b. Of Creditor 

Where the bar of the statute Is complete against the 
person from whom right or title Is derived. It Is operative 
and binding against the successor. Unless the claim was 
barred at the time of Its assignment, the Immunity of the 
state or government from operation of statutes of limi¬ 
tation applies to a note or claim which It has acquired by 
transfer or assignment, but does not extend to a claim 
in the hands of its assignee or transferee. 

Where the bar of the statute is complete against 
the person from whom right or title was derived, 
it is operative and binding against the successor.®7 


whether note was barred by prescrip¬ 
tion, intervener had right to plead 
prescription of the note.—Ramsey v. 
Iia Baw, La.App., 22 So.2d '685. 

^scic of knowledge or estoppel 
' Where senior mortgage and notes 
secured thereby were barred, neither 
junior mortgagee nor one claiming 
under him was bound to know any 
facts not of record, or estopped to 
claim priority or to assert that at- 
ten^pted revival of senior mortgage 
was void.—Musser v. First Nat. 
Bank, 147 So. 783, 165 Miss. 873. 

74. Gal.—Flack v. Boland, 77 P,2d 
1030, 11 Cal.2d 103—^Fkmann v. 

^ Plumas County Bank, 12 P.2d 438, 
215 Cal. 671. 

3^7 C.J. p 719 note 76 [a]. 

<k>nfes«lon of judgment 
Plea' of prescription on note se¬ 
cured by first mortgage might be in¬ 
terposed by Junior mortgagee even 
though maker confessed judgment on 
npte after it had prescribed.—Terral 
V. JFones, La.App., 161 So. ^26. 
in foreclosure action 
A tortgagor’s default in trust deed 
foreclosure action constituted waiver 
of mortgagor’s right to defense of 
ISmita^on, hut did not prejudice 
rights of holder of junior trust deed 
^a|? entitled to assOft such de- 
fenset-^^nack v. Boland, 77 P.2d 1090, 

!.»«■,V I , » ' 

75. Ga.—^^auss v. National Be,nk of 


Brunswick, 192 S-B. 12, 184 Ga. 
456. 

76. Cal.—^Mitchell v. Automobile 
Owners Indemnity Underwriters, 
118 P.2d 816, 19 Cal.2d 1, 137 A.L. 
R. 928. 

77. Cal.—Mitchell v. Automobile 
Owners Indemnity Underwriters, 
supra. 

78. Ky.—Gault v. Squitahle Trust 
Co., 38 S.W. ice's, 100 Ky. 67*8, 18 
Ky.L. 1038. 

79. Cal.—Summers v. Hallam Cooley 
Enterprises, 132 P.2d 60, 56 Cal. 
App.2d 112. 

80. Utah.—Crompton v. Jenson, 1 P. 
2d 2-42, 78 Utah i5'5. 

81. Tex.^Caflfarelli Bros. v. Pearce, 
Civ.App., 10 S.W.2d 594, modified 
on other grounds, Com.App., 34 S. 
W.2d 813. 

82. Or.—Tinsley v. 'Lombard, 78 P. 
895, 46 Or, 9, 114 Am.S.R. 844. 

83. Cal.—Goldberg, Bowen & Cq. v. 
Demick, 247 P. 261, T7 Cal.App. 
535. 

37 C,J. 'P 708 note 68 [aj. 

84. N.M.—Buss v. Kemp Lumber 
Co., 170 P. 54, 23 N.M. 667, L.R.A. 
1918C 1015. 

85. W.Va.—Elliott v. Trahem, 14 S. 

‘ B. 223, 36 W.Va. 634. 

37 C.J. p 708 note 67 Cb}. 

86; Tenn.—Bank of Hendersonvilla 
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V. Dozier, 142 S.W.2d 191, 24 Tend. 
App. 178. 

87. Ky.—Colony Coal & Coke Cor¬ 
poration V, Olinger, 95 S.W.2d 597, 
264 Ky. 776. 

N.C.—Muse V. Hathaway, 13*6 S.B. 
683, 193 N.C. 227. 

Okl.—Green v. Wahl, 246 P. 419, 117 
Okl. 292. 

Tex.—Koenig v. Marti, Civ.App., 108 
S.W.2d 1023, error dismissed, 

37 C.J. p 708 note 66 [a], p 718 note 
70. 

Statute rauM against right of ac¬ 
tion, rather than holder thereof.— 
O’Connell v. Chicago Park Dist, $4 
N.B.2d 836, 376 Ill. 5'60, 136 A,L,R. 
698. 

Persons claiming derivative tlt^ 
from decedent 

Under statute providing that an 
action shall not be brought to recover 
any proiperty sold by order of ohau- 
cery court where the sale is in^ gopd 
faith and the purchase money^ paid 
unless brought within two yea^e aft¬ 
er possession taken by purchi^^ 
heirs or other persons clain^ing ^ 
rivatively from a decedent 
ject to the rigid bar of' tha' 
regardless of wh^her Aif 

ties to proceeding* ih 
gage against' ^ 

Hubbard v. 

Miss. 95, .sufggestib^ * bf 

ruled 
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On this ground the bar of the statute ordinarily is 
a good defense against an administrator if avail¬ 
able against his intestate.88 However, children 
have been held not to take through their father an 
interest in land belonging to their deceased mother 
to the possession of which he was entitled as ten¬ 
ant by the curtesy initiate, and so the fact that he 
was barred against suing therefor did not affect 
them.89 Where the person to whose right another 
became subrogated is barred by limitations, the lat¬ 
ter is also barred^® even though he is an inf ant, 
and, on the other hand, is not barred if the person 
to whose right he is subrogated is not barred.92 

State or government as assignee or transferee. 
The immunity of the United States or a state from 
operation of statutes of limitation applies to a note 
or claim which it has acquired by transfer or as¬ 
signment^ 3 even though the statute had commenced 
to run before the acquisition but where the 
claim or debt was barred at the time of its assign¬ 
ment to the United States there can be no recovery 

thereon.SS 

Assignee, transferee, or subrogee of state or 
county. The immunity of the state from applica¬ 


tion of the statutes of limitation does not extend u 
its assignee or transferee who is seeking to ^ 
force rights purely for his private benefits^ It has 
been held, however, that one who has become sub¬ 
rogated to a state’s or county’s right of action is 
entitled to the state’s or county’s exemption from 

the statute of limitations.97 

§ 19. Trustees and Cestuis Que Trust 

a. In general 

b. Limitation against trustee or benefici^ 

ary as affecting the other 

a. In General 

It Is the general rule that In^the case of a technical 
trust the statute of limitations dbes not run between the 
trustee and the cestui que trust as long as the trust sub. 
sists. 

In the case of a technical trust, that is, a trust 
which is direct, express, and continuing, and such 
as is exclusively within the jurisdiction of a court 
of equity, it is the general rule, sometimes declared 
by statute,^3 that the statute of limitations does not 
run between the trustee and the cestui que trust 
long as the trust subsists.39 The basis of the rule 


sa La,—^Newlin v. New Orleans 
Public (Service, 123 So. 328, 168 La. 
794. 

N.Y.-—In re Sullivan, 33 N.T.S.2di 263, 
177 Misc. 1004, ajfflrmed Applica¬ 
tion of Sullivan's, 39 N.Y.S.2d 3, 
266 App.Div. 970. 

N.O.—Causey v. Seaboard Air Line 
R. Oo„ 81 'S.E. 917, 166 N.C. 5, L. 
R.A.1915B 11-86, Ann.Cas.l916Q 707. 

89. Mo.—Glasgow V. Missouri Car & 
foundry Co., 129 S.W. 900, 229 Mo. 
>5'86. 

90. Ark.—Ogden v. Watts, '54 S.W. 
2d 292, 186 Ark. 600. 

Tex.—^Platte v. Securities Inv. Co., 
Oom.App., 65 S.W.2d I5i6i: 

37 C.J. p 710 note 89. 

91. Ark.—Brown v. Nelms, 112 S. 
W. 37i3, 86 Ark. 368. 

92. Ark.—Rodman v. Sanders, 44 
Ark. 604. 

37 C J. p 710 note 91. 

93. U.S.—U. S. v. Summerlin, Fla., 
60 S.Ct, 1019, 310 U.S. 414, 84 L. 
Ed. 1283 — -U. S. V. First Nat. Bank 
of Prague, C.O.A.OkL, 124 F.2d 484 
—U. S. V. Schaeffer, D.C.Md., '33 F. 
(Supp. 647 

37 C.J. p 711 note 4 [b], [g]. 

94. U.S.—U. S. V. Dobbins, O.C.A. 
Tex., 139 F,2d 169. 

95. U.S.—Guaranty Trust Co. of 
New York v. U. S., N.Y., 68 S.Ct 
786, 304 U.S. 126, 82 L.Ed. 1224, 
mandate conformed to, C.C.A., U. S. 
V. Guaranty Trust Co. of New 
York, 100 F.2d 3'69—U. S. v. Buford, 
Ky., 3 Pet 12, 7 L.Ed. 685—Stein- 


gut V. Guaranty Trust Co. of N. 
Y., D.'aN.Y., '58 F.Supp. 623—U. S. 
V. Curtiss Aeroplane Co., D.C.N.Y., 
'50 F.Supp. 477, adhered to 62 F. 
Supp. -328, reversed on other 
grounds, C.C.A., 147 F.2d 639. 

98. Ariz.—Shumway v. State, 168 P. 

2d 274, 63 Ariz. 400. 

Ark.—Brookfield v. Rock Island Im¬ 
provement Co., 169 S.W.2d 662, 20*6 
Ark. -573, 147 A.L.R. 451. 

37 C.J. p 714 note 20. 

97. Md.—^American Bonding Co. of 
Baltimore v. National Mechanics' 
Bank of Baltimore, 65 JL i895, 97 
Md. 698, 99 Am.S,R. 466. 

Or.—^American Surety Co. of New 
York V. Multno-mah County, 188 P. 
2d 697, 171 Or. 287, 148 A.L.R. 926. 
37 C.J, p 714 note 19. 

Corpus Juris has been cited in a 
case discussing, but not applying, the 
text rule, there being no subrogation 
in respect of the right in question.— 
Citizens Nat. Bank v. Fidelity & De¬ 
posit Co., C.C.A.Tex., 117 F.2d -862, 
867. 

98. Ga.—Reynolds v. Dorsey, 3 S.E. 
2d 664, 188 Ga. 218. 

Ky.—Gabbard v. Gabbard, 172 S.W. 
2d 214, 294 Ky. i572—^Missionary 
Board of Brethren Church v. Trus¬ 
tees of Brethren Church of Lost 
Creek, 67 .S.W.2d 2'5, 247 Ky. 3*98. 
Ohio.—Chamberlain v. Hosford, App., 
43 N.E.2d 2-56, appeal dismissed 41 
N.E.2d 708, 189 Ohio St. 628—Tole¬ 
do Trust Co. V. Simmons^ '3 N.B.2d 
661, (52 Ohio App. 873, 

37 C.J. p 903 note 16. 
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99. U.S.—General Petroleum Corpo¬ 
ration of California v. Dougherty, 

O. C.A.Oal., 117 F.2d 529—Corpus 
Juris cited iu Janssen v. Bank of 
Pittsburgh Nat. Ass'n, C.C.APa., 
115 F.2d 19, 20—Merritt Oil Coa> 
poration v. Young, C.C.A.Wyo., 43 
F.2d 27—Brown-Crummer Inv. Co. 
V. City of Miami, Okl., D.C.Okl., 40 

P. 2d 608. 

Ala.—Benners v. First Nat. Bank Qf 
Birmingham, 22 So.2d 435, 247 Ala. 
74. 

Ariz.—^Valley Nat. Bank of Phoeaix 
V. Battles, 156 P.2d 244, 62 Ariz, 
204—Hammons v. National Surety 
Co., 287 P. 292, '36 Ariz. 469. ^ 

Ark.—Corpus Juris quoted in Sprigg 

V. Wilmans, 166 S.W.2d 69, -72, n, 
204 Ark. 863, 

Cal.—In re Clary's Estate, 264 P. 

203 Cal. 336. 

Conn.—McDonald v. Hartford JTrtist 
Co., 132 A. 902, 104 Conn. 169. 
Ill.—Woodruff V. City of Chice^o, 69 
N.E.2d m 394 Ill. <542—Velde-< 
Reardon, '54 N.E.2d 91, 322 
177. ' . , 

Ind.—McCabe v. Grantham, 31 
2d 668, 108 Ind.App. 695. 

Iowa.—In re Lunt, 16 N.W.2d'2i5^» 
Iowa 62—^Howes v. Sutton, 2®^ 

W. 164, 221 Iowa 132,5—qpriig.Tr 
Spring, 229 N-W. I4t, 2iq 
1124—Packer v. OVerton, 

‘307, 200 Iowa 620. 

Kan.— Corpus Juris cited 
Rutherford's Estate, m » 
6'66, 154 Kan. 361—Hirt 
State Bank of Bucklin, 

171, 163 Kam 194. 
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rests in the fact that the possession of the trustee 
is the possession of the cestui que trust and the trus¬ 
tee holds according to his title and, moreover, 
that as long as this condition exists, no cause of 
action has accrued.^ 

When and whether the statute of limitations be¬ 
gins to run in cases relating to trusts depends on 
the nature of the trust, the relationship of the par¬ 
ties, whether the trust has been terminated or re¬ 
pudiated, and other circumstances, as discussed in¬ 
fra §§ 178-182. 


OF ACTIONS § 19 

b« Limitatioii against Trustee or Beneiciary as 
Affecting the Other 

Whenever the right of action In a trustee competent 
to sue is barred by limitation, the right of the cestui que 
trust Is also barred, even, It has been held, though the 
cestui hs under disability during the period of limitation. 
Where the cestui is bound by limitation, the trustee su¬ 
ing In his behalf is likewise bound. 

It is the general rule, sometimes declared by stat- 
ute,3 that, whenever the right of action in a trus¬ 
tee who is vested with the legal estate and is com¬ 
petent to sue is barred by limitation, the right of 
the cestui que trust is also barred.*^ It has been 
held that the general rule applies whether the ces- 


jja.—Succession of Arnold, 162 So. 
322, 178 'LfO. 6'58—^Embry v. Embry, 
113 So. 133, 163 La. 880. 

Mo.—Corpus Juris citad in Littla v. 
Mettee, iA^.W.2d 1000, 1009, 338 
Mo. 1223—Koppel v. Rowland, 4 S. 
W.2d 816, '319 Mo. 602—Cape Coun¬ 
ty Sav. Bank v. Wilson, 34 S.W.2d 
981, 22'5 Mo.App. 14. 

Mont.—State ex rel. Central Auxili¬ 
ary Corporation v. Rorabeck, 108 
P.2d 601, 111 Mont, 320. 

N.J.—^Broad St. Nat. Bank v. Holden, 
156 A 82'7. 109 N.J.Bq. 253. 

N.Y.—Harrison v. Egan, 1 N.E.2d 47i5, 
270 N.T. 387—^Smith v. Bouton, 
223 N.Y.S. 164, 221 App.Div. 317 
—^In re Quant's Estate, 60 N.Y.S. 
2d 808, 187 Misc. 142. 

N.C.—Teachey v. Gurley, 199 S.E. 
83, 214 N.C. 288. 

Ohio.—Central Nat. Bank, Savings & 
Trust Qo. V. Gilchrist, li54 N.B. 811, 
23 Ohio App, 87—^Allen v. Deardoff, 
1*4 Ohio App. 16. 

Okl.—^Harrison v. Eaves, 130 P.2d 
841, 191 Okl. 463. 

Pa.-^rpus Juris cited ia In re Shel¬ 
ley's Estate, 134 A. 468, 471, 287 
Pa. 105, modification refused 135 A 
740. 288 Pa. 11. 

S.C.—^Bagwell v. Hinton, 32 S.E.2d 
147, 205 S.C. 377—Nesbitt v. Clark, 
197 S.B. 382, 187 S.C. 365. 

Tenn.—^Killebrew v. Ray, 181 S.W.2d 
334, 181 Tenn. 3’33. 

Tex.-^Neblett v. Valentino, %2 S.W. 
2d 432, 127 Tex. 279—Bennett v. 
McKrell, Civ.Ap.p., 126 S.W.2d 701, 
modified on other grounds 144 S. 
W.2d 242, 135 Tex. '5'57—U. S. Fidel¬ 
ity & Guaranty Co. v. JSlrst Nat. 
Bank, Civ.App., 93 S.W.2d 662, er¬ 
ror dismissed—Long v. McCoy, Civ. 
[App., 294 S.W. 633, affirmed, Com. 
App., MoCoy V. Long, 15 S.W.2d 
234. rehearing denied 17 'S.W.2d 
7«3. 

Va,—Broaddus v. Gresham, 26 S.E. 
m 33, 181 Va 7216. 

Wash.—Tucker v. Brown, 160 P.2d 
604, 20 Wash.2d 74Q—Robbins V. 
-Wilson Creek iState Bank, ,106 P.2d 
3^107, 6 Wash.2d 6'84-^Bagles v. 
J^ueral Electric Co., 104 P.2d 912, 
5 Wash.2d 20, appejal dismissed 61 


S.Ct 734, 312 U.S. 65i8, 85 L.Ed. 
1106—Goodwin v. American Surety 
Co. of New York. 68 P.2d 619, 190 
Wash. 467—^Boardman v. Watrous, 
<35 P.2d 1106, 178 Wash. 690— 
Graves v. Jones, 17 P.2d 46, 170 
Wash. '552—^Meck v. Behrens, 252 
P. 91. 141 Wash. 676, 60 AL.R. 207. 
W.Va.—Lewis v. Milam, 169 S.E. 70, 
113 W.Va 1549. 

Wis.—In re Mead's Estate, 277 N.W. 
694, 227 Wis. 311, rehearing denied 
279 N.W. 18, 227 Wis. 311, 116 A. 
L.R. 1127. 

37 C.J. p 719 note 82, p 903 note 17, 
Xteason, for rule 

The doctrine that the plea of the 
statute of limitations is to be favored 
€Ls a statute of repose has never been 
given application to voluntary truste, 
"since to do so would be to rendlr 
such statute not a beneficent statute 
of repose, but a vile instrument of 
wrong in relation to those who are 
standing and continuing in voluntar¬ 
ily assumed confidential relations to 
each other."—^England v. Winslow, 
237 P. 642, 1648, 196 Cal. 260. 

Trustee’s claims 

The fact that trustee's claim for 
reimbursement for funds adveinced 
and compensation for services for 
care and maintenajice of incompetent 
beneficiary of ‘*^rust was filed over 
five years after services and funds 
were furnished did not bar claim un¬ 
der the five-year statute.—In re 
Rutherford's Estate, 118 P.2d 663, 
164 Kan. 361. 

1. U.S.—^Merritt Oil Corporation v. 

Young, C.C.AWyo., 43 F.2d 27. 

Ark.—Stprigg v. Wilmans, 166 iS.W.2d 
69, 204 Ark, 863. 

Cal,—Coast Counties Real Estate & 
Investment Co. v. Monterey Coun¬ 
ty Water Works, 274 P. 416, 96 Cal. 
App. 269. 

Ind.—MoCabe v. Granthaia, '31 N.E.2d 
668, 108 Ind.App. 69*5. • ' 

Iowa-—^Howes v. Sutton, 268 N.W. 
164, 221 Iowa 1326—Spring v, 

Spring, 229 N.W, 147^ 210 lewa 
1124—^Hoffman v. Hoffman, 219 N^ 
W. 311, 205 Iowa 1194, 
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Mo.—Little V. Mettee, 93 S.TV'-2d 
1000, 338 Mo. 1223. 

Mont.—^I>avidson v. Stagg, 22 P.2d 
152, 94 Mont. 272. 

N.C.—Teachey v. Gurley, 199 S.E. 

•83, 214 N.C. 288. ^ 

S.C.—Nesbitt v. Clark, 197 S.E. iS82, 
187 S.C. 36'5. 

37 O.J. p 903 note 22. 

2. Ark.—^Sprigg v. Wilmans, 165 fi. 
W.2d 69, 204 Ark. 863. 

3'7 C.J. p 903 note 20. 

3. Ga—Sparks v. Ridley, 103 S.E. 
426, 160 Ga 210. 

4. Ala.— Corpus Juris cited lu 
Spann v. First Nat. Bank of Mont¬ 
gomery, 200 So. 564, 657, 240 Ala 
639. 

Ga—Comelison v. Sansom, 1*66 S.E. 
264, 176 Ga 467. 

Tex,—Broussard Trust v. Perryman, 
Civ.App., 134 S.W.2d 308, error re¬ 
fused— Ck)rpus Juris cited in Heyn 
V. Massachusetts Bonding & Insur¬ 
ance Co., Civ.App., 110 •S.W.2d 261, 
266, error dismissed—^Massengale 
V. Barnes, Civ.App., 106 S.W.2d 368 
—^Brown V. Midland Nat. Bank, Civ. 
App., 268 S.W. 226. 

Vt.—Baldwin v. Taplin, 84 A2d 117> 
113 Vt 291. 

Wash.—^Eagles v. General Electric 
Co., 104 P.2d 912, 6 Wash.2d 20. 
appeal dismissed 61 S.Ct 734, 312 

U. S. 658, 85 L.Ed, 1106—Goodwin 

V. American Surety Co. of New 
York, 68 P.2d 619, 190 Wash. 45^—, 
Corpus Juris quoted in Bruce 
First Nat Bank, 41 P.2d 779, 78^L 
180 Wash. 614. 

37 C.J. p 719 note 89. . . 

Payee of cheeky seeking to hol# 
bank for payment of drawer's' cheNfi^ 
by assertion of drawer's* 
rights against bank oh theory 
drawer occupied r^elatibm M 
ward payee, whs held bound 
ute of limitations applfdli^bis to 
leged trustee's claim 
Bruce V* Pirst^Nat Bank; 41 RM 779/ 
130 Wash. 61A 



LIMITATIONS OF ACTIONS 


§ 19 

tui que trust is entitled in possession® or in remain¬ 
der and it has been held to be immaterial wheth¬ 
er tbe remainder is vested^ or contingent.^ 

The operation.of the statute of limitations where 
the party against whom the right of action exists 
has himself become, in effect, an express trustee, 
as where he has acquired trust property with notice 
of the trust, is considered infra § 180. 

Incapacity of trustee to bring suit. The general 
rule is inapplicable and the cestui que trust is not 
barred if the trustee is not capable of bringing the 
suit.9 Such incapacity may consist either of mat¬ 
ter of fact or of law,^^ The trustee^s disqualifica¬ 
tion to bring suit may occur where the trustee has 
been guilty of fraudulent conduct against the bene- 
ficiary^s interest or some fraudulent collusion with 
reference to the estate,as where the trustee unites 
with another in a breach of the trust but where 
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the trustee and the third person had no aet^ 
knowledge of the breach, and acted innocently* 
that the trustee could have brought an action. % 
rescission, the exception to the rule does not apply 
and the beneficiary will be barred.^^ 

Disability or infancy of cestui que trust. It has 
’been held that the general rule applies whether or 
not the cestui que trust is sui juris^^ qj. jg under di$^ 
ability!® during the period of limitation; but in a 
few jurisdictions a contrary doctrine prevails, and 
a minor may sue within the statutory period after 
attaining his majority, even where the representa¬ 
tive or trustee is barred by the statute,!® at least 
where no strangers^ rights are adversely affected.!? 
In any event, where the legal title is iji the cestd 
que trust, the statute of limitations which might 
run against the trustee will not constituted a b^ 
against the former if he is under disability duri^ 
the period of limitation.!® 


6. Ark.—Chase v. Cartrlght, 14 S.W. 
90, i53 Ark. 358, 22 Am.S.R. 20‘7. 

6. Ga.—Johnson v. Cook, -60 S.E. 367, 
122 Ga. 524. 

37 C.J. p 720 note 94. 

7. U.S.—Meeks v. Olpherts, Cal., 100 

U.S. 564, 26 L.Ed. 735. 

Ark.—Chase v. Cartrigrht, 14 S.W. 90, 
63 Ark. 3'58, 22 Am.S.R. 207. 

8. Ark.—Chase v. Cartrigrht, supra. 
3'7 C.J. ip 720 note 9'6. 

9. Ala.—Spann t. First Nat. Bank of 
Montgomery, 200 iSo. 65*4, 240 Ala. 
639. 

10. Ala.—Spann y. First Nat. Bank 
of Montgomery, supra. 

11. Ala.—Spann v. First Nat. Bank 
of Montgomery, supra. 

12. Tex.—Massengale v. Barnes, Civ. 
App„ 106 S.W.2d 368. 

Vt—.Baldwin V. TapUn, 84 A-2d 117, 
113 Vt. 291. 

3'7 C.J. p 719 notea 189 [d], 91 [d] (1). 
1C. Ala.—Spann v. First Nat. Bank 
of Montgomery, 200 So. *554, 240 
Ala. '539. 

G-uardiaai’s purchase of hauik’s notes 
Where guardian, on advice of hank 
trust othcers, with incompetent’s 
fund* purchased from bank notes 
which presumably were not legal In¬ 
vestments, fact that guardian and 
bank were chargeable with knowledge 
of the law was not sufficient to show 
actual knowledge af an illegal invest¬ 
ment so as to render inapplicable the 
six-year statute of limitations in suit 
by incompetent to rescind transaction 
and recover from bank as construc¬ 
tive trustee money paid for notes.— 
Spann v. First Nat. Bank of Mont¬ 
gomery, suipra. 

14. Ark.—Chase v. Cartright, 14 S. 
W. 90, i53 Ark. 358, 22 Am.S.R. 207. 


Ga.—Comelison v. Sansom, 165 S.B. 

264, 175 Ga, 467. 

37 C.J. p 1020 note 38. 

Guardian, and ward 
Where guardian, on advice of bank 
trust officers, with incompetent’s 
funds purchased notes from bank, 
and twelve years later incompetent 
by his guardian and next friend 
sought to rescind transactions and to 
hold bank as constructive trustee of 
f#nds paid to it on ground that notes 
were prohibited securities, suit was 
ba’rred by six-year statute of limita¬ 
tions, notwithstanding Incompetency 
of ward, sinqe duty to bring an ac¬ 
tion to recover funds rested primarily 
on guardian, and, the guardian being 
barred by limitations, ward was also 
barred.—Spann v. First Nat. Bank of 
Montgomery, 200 So. 664, 240 Ala. 
'■ 639 . 

15. Tex.--rMcLendon v. Comer, Civ. 
App., 200 S,W.2ja 427, error refused, 
no reversible error—Broussard 

Trust V. Perryman, Civ.App., 134 S. 
W.2d 308, error refused—Coa?pu8 
Juris cited la Heyn v. Massachu¬ 
setts Bonding & Insurance Co., Civ. 
App., 110 S.W.2d 261, 266, error dis¬ 
missed. 

'37 C.J. p '719 note 91, p 720 note 92. 

10. Wash.—Corpus Juris iiuoted in 
Hansen v, iLindell, 129 P.2d 234, 
240, 14 Wash.2d 643—43orpus Juris 
QLuoted la iL»ocke v. Andrasko, 26 P. 
2d 1046, 1048, 1049, 175 Wash. 128, 
overruled on other grounds 34 P.2d 
444, 178 Wash. 145. 

37 C.J. p 719 note 91 [a], p 1020 note 
39. * 

Where mother took legal title of 
negotiable note in herself for benefit 
of minor, statute of limitations would 
not be held to have run against minor 
even though statute had run against 
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mother during her lifetime.—Hansen 

V. Llndell, 129 P.2d 234, 14 WasMii 
643. 

^Trustee not aotlag for heiueflelaxy ^ 
Suit by beneficiary of trust against 
bank to impress trust on money paid 
by trustee from trust account to 
bank, of which trustee was president 
w'as held not barred by five-year stat¬ 
ute of limitations where brought 
within five years from date wheii 
beneficiary reached majority, not¬ 
withstanding suit by trustee 
barred, since. In transferring 
to bank, trustee represented bank4n^ 
did not act in interest of benefibiiiT^. 
—Happy v. Cole County Bank, 91 ^ 

W. 2d 870., 338 Mo. 1026. 

17. Wash .—tfooke v. Andrasko^ 36 
P.2d 1046, 175 Wash. 123, overruJed 
on other grounds '34 P.2d 444i' 178 
Wash. 14'5. 

18. Ill.—In re Sheehan’s Bstala" 9 
N.E].2d 63, 290 Ill.App. 551. . /vjVc 

]Srev.—Wren v. Dixon, 181 p. 

Nev. 170, Ann.Cas.l918D m 

tition denied 167 P. 824, 40 
170, Ann.Cas.l918D lOU. ' 
Tex.—Broussard Trust v, PeiTO!^ 
Civ.App., 134 S.W.2d 893, 
fused. 

Guardlau aud ward 
The rule that bars the ti¬ 

tle of the cestui aue trdst 
legal title held by the 
barred by statute of limitatdbn#^^^, 
no application to suits by 
ward since, title’being lit 
and he being under disabilitj^^'l^®^ 
tation does not run agasl3^^^''^^^ 
Neblett V. Valentino, 92 
127 Tex. 279—Massengale^ V. 
Clv.Appt, 106 iS.W.2d^'869/ 
fused*—Brown v. Idfdlaiid 
CivA-Pp., 268 S.W. 226. 




Where a cestui que trust is the real party in in¬ 
terest, and by statute entitled to sue in that capac¬ 
ity, the statute of limitations will run against his 
right of action.^® 

Where the personal representative has the ex¬ 
clusive right to bring suit for the estate of de¬ 
cedent on behalf of heirs* devisees, legatees, or 
creditors of the estate, if the right of action by 
him is barred the bar is equally conclusive as to 
those for whose benefit or on whose behalf he 
should have sued,^^ and this rule is sometimes de¬ 
clared by statute.2i 

Limitation against beneficiary as affecting trus¬ 
tee, Since a trustee has no greater rights than his 
cestuis qtte trust, if they are bound by the statute 
ef limitations he, suing in their behalf, is likewise 

bound.22 

§ 20. Trustee and Cotrustee 

Limitation barring the entry of one trustee bars the 
entry of a cotrustee who Is a Joint tenant. 

Where by statute trustees hold premises as joint 
tenants, limitation barring the entry of one trustee 
bars the entry of his cotrustee.23 

§ 21. Parent and Child 

The statute of limitation's may be applicable In ac¬ 
tions between parent and child. 

The statute of limitations may be applicable in 
actions between parent and child but it is not a 
defense where it has not run^^ or an infant is plain¬ 
tiff and is expressly accepted by the statute from its 
operation, discussed infra § 235. 


§ 22. Insolvent or Bankrupt Debtors 

In a suit by one creditor against an insolvent or 
bankrupt debtor, the statute of limitations may be plead¬ 
ed by another creditor, an assignee for the benefit of 
creditors, or a trustee in bankruptcy. 

Where the debtor is insolvent, judgment credi¬ 
tors and subsequent attaching creditors have a right 
to plead the bar of the statute of limitations to 
rival claims for the fund.^® So also, when the 
debtor becomes a bankrupt, his privilege of plead¬ 
ing the statute passes to the creditors^^ or to his- 
trustee representing them,28 and the bankrupt can¬ 
not waive his right to plead limitations after the 
filing of a petition in bankruptcy against him and 
before adjudication by acknowledging his obliga¬ 
tion in writing to the creditor.^® Furthermore an 
assignee for the benefit of creditors may plead thfe 
statute of limitations®® and a court of equity will 
require him to do so®^ or will justify another credi¬ 
tor in being substituted to that right.®® According 
to some authorities, however, the assignee may not 
plead the statute where the assignor declines to do 
so and voluntarily waives the statute®® or where 
the assignment is fraudulent on its face.®^ Also it 
has been held that the statute commences to run 
against the creditor when the assignee rejects the 
claim and declines to pay it.®® 

A plea of limitation which would not be avail¬ 
able to the debtor, if solvent, is not available to 
the creditor.®® Also, where a corporation’s course 
of action was barred by limitation when a peti¬ 
tion for reorganization of the corporation was filed,, 
its trustee may ;iot sue on a derivative cause of 
action.®*^ 


maldnfir bona, payable to 
The county treasurer to whom a 
county Judge's official bonds were 
n|ade payable held legal title to any 
c^u^ of action arising thereunder for 
bouedt of persons named therein, but 
statute making loss to a ward's es¬ 
tate, ^resulting from judge’s negli- 
genne» payable to ward, vests in 
ward legal title to any such cause 
ot action, and hence an insane person 
, sue on bonds through his 
guardian irrespective of limitations, 
^iiiqe statutes of limitation are, no 
bar under such circumstances.i—^Heyn 
V, ’Massachusetts Bonding & Insur¬ 
ance ,Co.. Tex.Civ,App., 110 S.W.2d 
^il, error dismissed. 

1^, Ind.—JDifCenderfer v. Scott, 52 N. 

87, '5 Ind.A.pp. 243. 

'Pa.—Corpus Juris * cited , lu 

re-^helley's Estate, 134 A. 46‘8* 
I ^7 Pa. 10^, modification re- 

S ^«s^ J^5 ,A. 740, 588 11. ' 

—Gannaway v. Barrera, Civ.Aprp,, 
’S.V^.^d 717, reversed on other 


grounds Barrera v. Gannaway, 105 
S.W.2d 876, 130 TeX 142, 

37 C,J, p 720 note 1. 

21. Miss.—^Weir v. Monahan, 7 So. 
291, 67 Miss. 434. 

22. Mont.—Davidson v. Stagg, 22 P. 
2d 162, 94 Mont. 272. 

23. N.C.—Webb v. Borden, <68’ S.E. 
1083, 145 N.C.-188. 

24. Mo.—McGrath v. O’Hare, 156 S. 
W. 826, 176 Mo.App. 9. 

37 O.J. p 720 note 5. 

25. Pa.—Eckles v. Sharp, 44 Pa, 
Dist, & Co. 13. 

26. Tenn.—‘Robertson v. Wade, 68 S. 
W.2d 487, 17 TenmApp, 467* 

‘ 27. U.S.—In re Zom & Co., B.C.Pa., 
193 F. 299. 

37 C.J. p 709 note SO fa}. 
Interposition by creditor. or trustee 
' of objection that claim presented 
in banlsruptcy prooeeding is barred 
by limitation see Bankmptoy ,§ ,4(39. 
Creditor imbde party defeudaut may 
‘plead the statute as a defense.—^Mkr- 
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tin V. De Coppet, 118 N.T.S. 623, 64 
Misc. 386. 

28, U.S.—In re Zorn & Co., D.C.La., 

193 F. 299. 

37 C.J. p? 709 notes SO [a], 82, p 720 
note 8. 

28. U.S,-—In re Zorn & Co., supra. 

30. Ala —May v. Mathers, 172 Soi 
907, 233 Ala. 654. 

31. Ala.—^May v. Mathers, supra, 

32. Ala.—^May v. Mathers, ^upra.,« 

33. Pa.—In re Passmore, 46 A. 417^* 

194 Pa. 632. 

R.I.—^Waterman v. A. & W. Sprague 
Mfg. Co., 14 R.I.' 43. 

34* D.C.—Chafee Baatqhford, 17* 

D.C. 469. ’ v’ 

37 C.J. p 709 note 80 [b] (2). ^ 

S5. N.T.—HiU V. MoDooftlnf, 

S. 813, 68 Hud'm'lr 35r.Y%lf- 
!Pro& 481. ' 

38.' Tex.—M<^S.etao^i' 

V. Jewett 

fused. . j ,}\ 

37. V. a' M. BjdleO^- 
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A defendant who has taken the benefit of an 
insolvent debtor^s act may plead the statute of limi¬ 
tations to a claim on which the statute had com¬ 
pletely run before he filed his petition.ss 

# 

§ 23. Claimants of Property in or out of Pos¬ 
session 

Statutes of limitation relating to real property do not 
run against claimants In possession or In favor of claim¬ 
ants not In possession. 

The statute of limitations does not apply, as re¬ 
spects the acquisition of title to property, to anyone 
not in possession. A mere claim, for whatever 
time, unaccompanied by actual possession, can give 
no right under the statute.39 On the other hand, 
the limitation of actions affecting title to real prop¬ 
erty may be pleaded by a person in possession.'*® in 
a suit in equity to reform a contract giving plaintiff 
a lien on land to secure the payment of notes, pos- 
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session by defendants was held not necessary to % 
maintenance by them of the plea of the statute erf 
limitations.*^ " ‘. 

The statute of limitations for an action for spe4 
cific performance of a contract of sale of real es- 
tate*2 or for reformation of a deed of land*^ do^ 
not run against the purchaser who is in posset 
sion; a statute limiting the time for bringing ab¬ 
action against the purchaser, his heirs or assigns, 
to recover land sold at a judicial sale is inapplicable 
against a person in possession of the property in 
' dispute ;** and there is no statute of limitations pre¬ 
venting an owner in possession from removing or 
canceling an instrument or record which casts a 
cloud on the title.*^ A particular statute requiring 
possession within a prescribed period has been liel4 
applicable only to actions for rent or damage to' 
realty, and not to actions for the recovery of real- 
ty.46 


C. WAIVER, ESTOPPEL, AND AGREEMENTS AFFECTING LIMITATIONS 


f 


§ 24. Waiver 

a. In general 

b. Agreements to waive 

a. In General 

Ordinarily the defense of limitations may be waived 
by one entitled to rely on It. 


Since a statute limiting the time within whid^ 
actions shall be brought is for the benefit and 
pose of individuals and not to secure general ob^ 
jects of policy or morals;*^ and it is regarded -as ^ 
personal privilege,*® it is a general rule that the* 
protection may be waived by one entitled to rely on 
it,*® unless the. statutory provision is jurisdictioa- 


by & Co., 40 N.T.S.2d 299, 265 Apip. 
Div. 643, affirmed 67 N.E3.2d 783, 
293 N.T. 404, certiorari denied 
Hastings v. Haystone Securities 
Corp., 66 S.Ct. 8'64, 324 U.S. 860, 
>89 L.Ed. 1417. 

3^ S.O.—Wilson V. Ramsay^ 10 S.C. 
Li. 109. 

39. Ky.—^Howard v. Creech, 101 'S.W. 
974, 31 Ky.L. 201. 

87 C.J. p 720 note 9—61 C.J, p 199 
note 16. 

Possession or actual possession as 
element of adverse possession see 
Adverse Possession § 19. 

Person In possession for conve¬ 
nience of owner Is without legal pos¬ 
session and without right of .pre¬ 
scription.—Jeanfreau v. Jeanfreau, 
162 So. i3, 182 La. 332. 

40. Colo.—^Federal Farm Mortg. Cor¬ 
poration V. Schmidt, 126 P.2d 1036, 
109 Colo. 467. 

4L Mo.—Stark v. Zehnder, 102 S.W. 
992, 204 Mo. 442. 

42. Ark.—^Phillips v. Jones, 9'5 S.W. 
164, 79 Ark. 100, '9 Ann.Cas. 131. 

37 C.J. p 720 note 10. 

43, Ky.-—Hill v. Clark, 106 S.W. 805, 
,82 Ky.L. 1596. 

53 CJ. p 1002 notes 43, 44. I 


I 44- Ark.—^Plant v. Prause, 187 S.W. 
2d 6, 208 Ark. 486. 

45. Tenn.—Stearns Coal & Lumber 
Co. V. Patton, 184 S.W. 856, 184 
Tenn. '666. 

61 C.J. p 199 note 15. 

Cause of action to g,iilet title 

Generally a cause of action to quiet 
title is not barred by limitations.— 
Walker v. Rooney, 9 P.2d 978, 185 
Kan. 168. 

46. Cal.—<3rane v. French, 104 P.2d 
68, 39 Cal.App.2d 642. 

47. U.S.—'Collins v. Woodworth, C.C. 
A.Mich., 109 F.2d 628. 

Cal.—^Atlas Finance Corp. v. Kenny, 
167 P.2d 401, 68 Cal.Apip.2d '604. 
KJ.—Howard v. Wets Jersey & S. S. 
R, Co., 141 A. 755, 102 N.j.Bq. 617, 
affirmed 144 A. 919, 104 N.J.Sq. 
201 . 

Pa.—Corpus Juris cited in Smith v. 
Pennsylvania R. Co., 166 A. 89, 91, 
304 Pa. 294. 

37 C,J. p 721 note 16. 

48- Ariz.—-Frederickson v. McIntyre, 
78 P.2d 112*4, 62 Ariz. 61. 

Oal.—-Union Sugar v. Hollister 
Estate Co., 47 P.2d 273, 8 Cal.2d 740 
—California Bank v. Bell, 101 P.2d 
724, 38 Cal.App.2d SSS. 

Ill.—Massman v. LufCy, 69 N.E.2d 
707, 1329 IlLApp. 633. 
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Mont.—^Weir v. Silver Bow County^ 
124 P.2d 1003, 113 Mont. 237. ‘ 

Wash.—Peoples' v. Hayes, 104 
306. 4 Wash.*2d 253. 

49. U.S.—^W. P. Brown & Sons Lum¬ 
ber Co. V. Commissioner of Interi^ 
Revenue, C.C.A., 38 P.2d 426, 
Armed W. P. Browh & Song 
Co. V. Burnet, 51 S.Ct 140, 282 C; 
S. 283, 7i5 L.Ed. 843—Ernest H 
iLoeb Co. V. Avoyelles Brainags 
List. No. '8 of Parish of AvoyeligSf 
D.C.La., 60 F.Supp. 296^—Ohildeiis r. 
Eagle Picher Lead Qo., D.C;Mo>, 16 
F.Supp. 702—Lincoln Mines O^^erSt- 
ing Co. V. Huron Holding 
tion, B.aidaho, 27 F.Supp. 7^6, 
versed on other grounds* 
Lincoln Mine Operating Co. 
on Holding Corporation, HI 
■438, reversed on other grounds 6^ 
S.Ct 613, 312 U.S. 1'83, 85 JUEd- 
726, rehearing denied 61 S.Ct. 

813 U.S. 698, 85 L.Ed. 1660-^ S 


Solomons, D.C.N.T., 2 F.Supp. 5|| 
—Baker v. Sisk, D.C.Ckl., 

232. ' ' . 

Ariz.—^Frederickson v. McIntyre. , 
P.2d 1124, 52 Ariz. 61. 

Cal.—Union Sugar Co. V. ^o; 

Estate Co., 47 P.2d 273, 3 
740—^Atlas Finance C^rp.4^/ 

167 P.2d 401, 68 Ca]UApp^2d 
California Bmployineht 
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al,®® or goes to the right of action,and broadly 
speaking the rule as to waiver applies in respect of 
the bar of any statute which is a mere restriction 
on the remedy as distinguished from a limitation on 
the right.52 

The law does not compel a party to resort to this 
defense ; nor can others insist on it for him the 
right to plead the statute can be waived only by 


§ 24 

the person for whose benefit it is given.®*^ Where 
a right to plead the statute of limitations has ac¬ 
crued to a debtor, it has been held that he has no 
power to renounce it to the prejudice of his credi- 
tors®5 or his successor in estate.^® Power to waive 
limitations has been held to extend to a state, 
a county,52 and a municipal corporation.®9 The 
legislature may waive limitations which have run 
in favor of the state,®® having as much power in 


sion V. MacGregor, 149 P.2d 304, 64 
Cal.App.2d 691—California Bank v 
Bell, 101 P.2d 724, 38 'Cal.App.2d 
633—^Hasman v. Canman, 28 P.2d 
372, 136 Cal.App. 91—Goldberg, 

Bowen & Co. v Demick, 247 P. 261, 
77 Cal App. !53’5. 

piljL.__puleston V. Alderman, 4 So.2d 
704, 148 Fla. 353. 

Ga.— Brazen v. Hearn, 127 S.E. 479, 
33 Ga.App. 490. 

ind.—Bahr v. Zahm, 3’7 N.E.2d 942, 
219 Ind. 297. 

—Bate's Adm'r v. Lockery, 44 S. 
■W.2d 689, 241 Ky. 498—Lilly v. 
O’Brien, 6 .S.W.2d 716, 224 Ky. 474. 

Lo^—White v. Davis, 124 So. 186, 169 
La. 101. 

Mass.—Mulligan v. Hilton, 24 N.E 2d 
676, 305 Mass. 5, 133 A.L,R. 376. 

Minn.—State v. Kami, 233 N.W. 802, 
181 Mmn. 523. 

Miss.—Board of Sup'rs, Prentiss 
County, V. McRee, 189 So. 96, 185 
Miss. 726, followed in Board of 
Sup’rs, Prentiss County v. Gordon, 
189 So. 97. 

Mp.—^Hickey v. 'Sigillito, App., 162 S. 
W.2d 638. 

Mont.—^Weir v. Silver Bow Counts^, 
124 P.2d 1003, 113 Mont. 23'7. 

N.T.—Strong v. Smith, 266 N.T.S, 
745, 149 Misc. i80. 

Ohio.—In re Butler's Estate, Aipp., 69 
N.E.2d '61. 

Pa.—Corpus Juris cited iu Smith v. 
Pennsylvania R. Co., 156 A. 89, 91, 
304 Pa. 294. 

S.D.—Stokes V. Rabenberg, 215 N.W. 
492, 61 S.D. 493. 

TeX.—Brand v. Lindale Canning Co., 
Civ.App., 8'5 S.W.2d 323, error dis¬ 
missed—Johnson v. Snaman, Civ. 
‘App., 76 S.W.2d 824, error refused 
—Duckworth v. Dallas County 
Levee Improvement Dist. No. 6, 
dv.App., 11 S.W.2d 263. 

Wash,—^Peoples v, Hayes, 104 P.2d 
3(i)i5, 4 Wash 2d 253. 

37 C.J. p 721 note 16. 

sa U.'S.—Hamner v. TJ. S., 1-3 CtCl. 

37 aj. p 721 note '17. 

Bl, Ky.—^Mullins v. Jennings' 

/Oua^^ian. 116 SW.2a 340, 273 Ky. 

Couditiou precedent 

t." The statutes of limitation relating 
IL^pns for roUef against fraud 

or mistake hnpose conditions prece¬ 


dent to the right of action and do 
not prescribe a limitation period for 
defendant’s personal benefit which he 
may waive by failing expressly to re¬ 
ly thereon.—Mullins v. J ennings’ 
Guardian, supra. 

52. Mass.—McLearn v. Hill, 177 N. 
E. 617, 276 Mass. 619, 77 A.IL.R. 
1039. 

General or special statute 
The right to protection of a limi¬ 
tation statute need not be taken ad¬ 
vantage of and may be waived, re¬ 
gardless of whether the limitation is 
that of a. general statute of limita¬ 
tions or a special condition of an in¬ 
ternal revenue act.—^TJ. S. v. Krueger, 
CC.A.N.J., 121 F.2d 842. certiorari 
denied 62 S.Ct. 186, 314 US. •677, 86 
L.Ed. 542^ 

Personal injuries 

One-year limitation on action for 
personal injuries may be waived by 
conduct amounting to relinquishment 
of known right.—^McLearn v. Hill, 177 
N.E. 617, 276 Mass. 519, 77 A.L.R. 
1039. 

State tax act 

(1) The statutory provision for 
commencement of proceedings for re¬ 
fund of business taxes within year 
after payment thereof is statute of 
limitation constituting affirmative de¬ 
fense, which may be urged or waived 
by defendants in such proceedings.— 
Fishermen's Co-op. Ass’n v. State, 88 
P.2d *593, 198 Wash. 413, opinion ad¬ 
hered to 92 P,2d 202, 198 Wash.^13. 

(2) 'Special statutes of limitation 
relating to recovery of taxes paid see 
the C.J.S. title Taxation § 639,‘ also 
61 C.J. p 999 note 47-p 1000 note 59. 

53* Ind.—^Broofcville Nat. Bank v. 

Kimble, 76 Ind. 19*5. 

37 CJ. p 721 note 20. 

Waiver by executor or administrator 
of; 

General statute« of limitations see 
Executors and Administrators § 
382. 

Special statute of limitations see 
Executors and Administrators § 
732. 

Statute of nonclaim see Executors 
and Administrators § 424. 

54. U.S.—Ernest M. Lo*eb. Co. v. 
Avoyelles Drainage Dist. No. 8 of 
Parish of Avoyelles, D.CJUii, 66 F. 
Supp. 296. 


Ky.—^Bates' Adm’r v. Lockery, 44 S. 

W.2d '689, 241 Ky. 498. 

37 C.J. p 721 note 21. 

Power of lusurauce agent to waive 
Authority of insurance company’s 
claim agent or his assistant to waive 
statutory limitation for bringing ac¬ 
tion on policy is not Uecessarily in¬ 
ferable merely from ageirt's posi¬ 
tion.—^Kennedy v. Mutual Life ins, 
Co. of Baltimore, 169 A. 7i80, 162 Md. 
340. 

55. La.—^Lake Charles First Nat, 
Bank v. Bell, 74 So. >628, 141 La. >53, 
67. 

37 C.J. p 709 note 76. 

To whom and against whom bar is 
available see supra §§ 13-23. 

56. La.—^Latour v. Latour, 64 So. 
133, 134 La. 342. 

37 C.J. p 709 note 77. 

57. Ala.—Doe v. Roe, 61 So. 991, 166 
Ala. 63. 

Tex.—State v. Elliott, Civ.App., 212 
S.W. 69*5. 

Waiver by territory 
Hawaii.—Kinney v. Territory, 34 Ha¬ 
waii 213. 

58. Mont.—Weir v. Silver Bow 
County. 124 P.2d 1003, 113 Mont. 
237. 

59. Cal.—^Hewel v. Hogin, 84 P. 1002, 
3 Cal.App. 248. 

Mont—OorpAs Juris cited in Weir v. 
Silver Bow County, 124 P.2d 1003, 
100*5. 113 Mont. 237. 

60. U..S.—Wise v. U. S., D.C.Ky., 38 
F.Supp. 130. 

Ky.—Unemployment CompensiEttion 

Commission of Kentucky v. Consol¬ 
idation Coal Co., 152 S.W.2d 971, 
28*7 Ky. 330. 

Miss.—Board of Sup'rs, Prentiss 
County V. McRee, 189 So. 9*5, 185 
Miss. 726, followed in Board of 
Sup’rs, Prentiss County v. GorAofi, 
189 So. 97. 

N.C.—^B-C Remedy Co. v. Unemplo^^ 
^ment Compensation Commission of 
N. C., 36 S.B.2d 733,. 226 N.C. |2? 
Okl.—State v. Fletcher, 3*4 P.2d 
168 Okl. 638. 

Liberal oonstructidu. 

The statute waiving stafute^L^e^f 
limitation and 

emment fmm suit *'<?f 

federal agents ^ In.. l^pectigi^' 
and nertifyilsfcg 

were free ^fjpm ^^leasietfo fevefT'fSfeoaald 
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this respect as a private debtor.®^ In the absence 
of statutory authorization, however, a governmental 
official ordinarily lacks power to waive either gen¬ 
eral limitations,or those enacted specifically for 
the protection of the governmental body that he 

represents.63 

Waiver of limitations may be shown by words 
or conduct.®4 Thus waiver may result from ex¬ 
press agreement, under principles discussed infra 
subdivision b of this section, by a new promise or 
part payment, as discussed infra §§ 302-339, from 
failure to claim the defense,®® or by any action or 
inaction manifestly inconsistent with intention to 

be liberally construed to carry out 
Intention of congress manifested by 
its passage.—S. v. Porter Bros. & 

Bime, C.C.A.Tex., 96 F.2d 694, certio¬ 
rari denied Porter Bros. «& Biffle v. U, 

S., 59 S.Ct. 62, 305 XT.S. 601, 83 L.Ed. 

382, and U. S. v. Porter Bros. & Blf- 
fle, 69 S.Ct 83, 305 U.S. 601, '83 li.Ed. 
iSf82. 

61- N.C.—B-C Remedy Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion of N. <C., 36 .S.B.2d 733, 226 N. 

C. 62. 

62. Wash.—^Nagel v. Department of 
Labor and Industries, 66 P.2d 318, 

189 Wash. 631. 

School district official 
Okl.—Lowden v. Stephens County 
Excise Board, 126 P.2d 1023, 191 
Okl. 6. 

triolatio]]. of pnbllo trust 
A public official may not waive 
statute of limitations when it is 
available, without violating a public 
trust.—Ogden City Corporation v. 

Industrial Commission, 69 P.2d 261, 

92 Utah 423. 

63. U.S.—Compagnie Generaie 

Transatlantique v. tf. S„ C.C.A.N. 

T., 61 P.2d 1063. 

Te‘x.-:-Duffey v. Cross, Clv.App., 1-75 
. $.W.2d 637, error refused. 

W.Va.—Young v. State Compensation 
Corner, 3 S.E.2d 617, 131 W.Va. 126. 

Commissioner of internal revenue 

U.S.—Mahoning Coal R. Co, v, U. S., 

D. C.Ohio, 28 P.2d 917. 

64. K.T.—Strong v. Smith, 266 N.T. 

S. 745. 149 Misc. 80. 

Ko distinction 

There is no ground for distinction 
between a '‘waiver by word" and a 
"waiver by act," as regards bar of 
statute of limitations. 

Del.—^Hart v. Deshong, 8 A.2d 85, 1 
Terry 218. 

Mass.—Gillingham v. Brown, 60 N.E. 

122, 178 Mass. 417, 56 L.R.A. 320. 

eS. U.S,—^In re South Shore Co-op. 

Ass’n, D.C.N.T., 23 F.Supp. 743, af¬ 
firmed, C.C.A., 103 F.2d 336. 

Ariz.—City of Bisbee v. Cochise 
County, 78 P.2d 982, 62 Ariz. 1. 
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insist on the statute.®® Waiver may be show* & 
a stipulation which, fairly interpreted, permits S 
prosecution and defense of the action on an amend, 
ed pleading on the theory that the original cause 
of action is still extant and being litigated,®^ or by 
silent acquiescence in the court’s statement in h 
structions to the jury that the defense of the stafl 
ute of limitations was waived;®® or statements'4f 
defendant’s counsel at the trial may constitute an 
abandonment of the defense.®® 

On the other hand, nothing short of a clear and 
unequivocal waiver will relieve plaintiff of the bar 
of limitations,’'® and a waiver of the statute may 


Iowa.—Merkel v. Hallagan, 222 N.W. 
393, i207 Iowa 163. 

Mass.—Mulligan v. Hilton, 24 N.E. 
2d 676, 306 Mass. 5, 133 A.L.R, 
376. 

37 C.J. p 721 note 29. 

Failure to submit evidence support, 
lug plea 

In action on note, where defendant 
pleaded payment and statute of lim¬ 
itations and assumed the burden of 
proof but failed to offer any testi¬ 
mony as to plea of limitations, al¬ 
though offering evidence on defense 
of payment, the defense of limita¬ 
tions was waived.—^Whitney v, Doyle, 
169 P.2d 237, 196 Okl. 601. 

Necessity of pleading statute as de¬ 
fense see infra 9 854 et seq. 

66. U.S,—In re Dallas Levee Imp. 
Dist., D.C.Tex., 68 F.Supp. 342. 

Ark.—^Harrell v. Schneider, 103 S.W. 

2d 935, 193 Ark. 964. 

Ind.—Lovett v. Lovett, 165 N.E. 628, 
87 Ind.App. 42, rehearing denied 
167 N.E. 104, 87 Ind.App. 42. 

Ky.—Kidd V, Jody, 161 S.W.2d 606, 
290 Ky. 379. 

Mo.—^Hickey v. SiglHito, App., 162 S. 
W.2d 638—McAdoo v. Metropolitan 
Life Ins. Oo., 110 S.W.2d 846, 233 
IV^.App. 900. 

N.YT^Zinovoy v. Lieberman, i292 N. 

Y.S. 440, 249 App.Div. 388. 

Pa,—^McMeekln v. Prudential Ins. Co. 
of Axnerica, 36 A.2d 430, 348 Pa. 
668—Smith v. Pennsylvania R. Co., 
166 A. 89, 804 Pa. 294. 

Tex.—Lone Star Gas Co. v. Harris, 
Civ.App., 46 S.W.2d 664, rehearing 
denied 45 S.W.2d 998. 

37 C.J. p 722 note 30, 

67. Cal.—Michelln Tire Co. v. Cole¬ 
man & Bentel Co., 178 P. 607, 179 
Cal. 598. 

Implied waiver 

Counsels' stipulation, filed after 
one year death action limitation had 
expired, allowing substitution of 
plaintiff's name as administrator ad 
prosequendum, Instead of as admin¬ 
istrator, amounted to an implied 
waiver of the fact that the statute 
of limitations had run.—Smith v. 
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Pennsylvania R. Co., 156 A. 89 391 
Pa. 294. ’ 

Stipulation Ixtfd not to show valm. 
of Umitatlous 

Cal.—^Lichtenberg v. Burdell. 281 P 
618, 101 CaLApp. 20. ‘ ' 

68 . Wis.—^Hali V. Stevens, 62 N.W 
81, 89 Wis. 447. 

68 . Cal,—^Jones v. Davis, 223 P 666 
65 Cal.App. 164. ' ‘ ’ 

70. Ark.—Mayberry v. Penn, 146 S; 

W.2d 926, 201 Ark. 756. 

Cal.—^Hasman v. Canman, 28 'PM 
372, 136 Cal.App. 91. 

III.—^Wingard v. Peters, 69 NjJ;.2d 
908, 829 Ill.App. 644—People, for 
Use of Hammond, v. Graydon, 28 
N.E. 2 d 818, 306 Ill.App. 163. 

Kan.—Owens v. Kansas City, 264 P. 
730, 126 Kan. 633. 

La.—^Reynolds v. Bonner, HO So. 766, 
162 La. 662—Succession of‘4De 
Grange, App., 198 So. 7'84—Michelin 
Tire Co. v. Delcourt, App., l|p 6 o, 
303, 

Md.—^Kennedy v. Mutual Life ,1ns. Co. 
of Baltimore, 169 A. 780, 162 
340. 

N.Y.—^Brumel v. Hartford Fire I^ 
Co., 285 N.T.S. 611, >168 Misc. 311r- 
Patchogue Citizens Bank & 

Co. V. Wilson, 280 N.Y.S, 768<^46 
App.Div. 766. .4 

Tex.—Jordan v. Concho Theatre^/fiv. 

App., 160 S.W.2d 275, , v, ^ 

Va.—Union Central Life Ins.,/ 0 ^ v, 
Wilson, 161 S.E. 237^ 167 

Admitting mistake of law ') 

State tax commission, by^ 
ting that It was mistaken in the^la^ 
at time income taxes were vola^i^- 
ly paid by taxpayer, did not' 
bar of statute of limitations 
Ing that corrections dr addil^olw^ja^ 
sessments of Income be made 
three years after close 
ered by report Of income,^ IS 
appeared that commission 
times insisting on the 
Itatlons.—Tucson Tftle ‘1^^* 

State Tak Commission 
1*27 P.2d 341. 69 Ariz. 3J4. 
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not be implied from a mere submission to arbitra¬ 
tion of a matter in controversy, as discussed infra 
§ 255, or by a mere agreement to submit to arbi¬ 
tration where plaintiff took no steps toward having 
the matter submitted,by merely entering an ap¬ 
pearance after service of a summons not advising 
defendant of the claim made against him,72 by fail¬ 
ure to demur or move to strike out an amended 
count on the ground of departure,73 by an order 
of court granting further time for filing a new com¬ 
plaint, the court having struck out the original 
complaint on motion,74 or from conduct which did 
not imply recognition either of the existence of the 
cause of action or of the right to enforce it.7® 
Consent to the amendment of plaintiffs declaration 
by insertion of a claim therein does not waive the 
defense of limitations to the amendment.7® Acts 
done by one liable for a negligent act after the 
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cause of action for such negligence was tarred by 
limitations do not amount to a waiver of the bar.77 

Estoppel distinguished. Estoppel to interpose 
the bar of the statute has been distinguished from 

waiver.73 

b. Agreements to Waive 

Subject to restrictions Imposed by public policy, the 
bar of limitations may be waived by an agreement of the 
parties supported by a sufficient consideration. 

Subject to restrictions imposed by rules of pub¬ 
lic policy, as discussed in Contracts § 231, the bar 
of limitations may be waived by express agree- 
ment72 or by necessary implication,30 and, in ac¬ 
cordance with the circumstances revealed by par¬ 
ticular cases, the courts have held that the statute 
was3i or was not32 waived. Where an enforceable 
agreement to waive limitations has been established. 


71. D.Q,—^Homblower v. George 
Washington Univ., 31 App.D.C. 64, 
14 Ann.Cas. 696. 

72. Mich.—Colling v. McGregor, 108 
N.W. 87, 144 Mich, 651. 

37'C.J. P 722 note 33. 

73. Ala.—Sullivan v. North Pratt 
Coal Co., 87 So. 804, 205 Ala. 66. 

74. N.J.—Limpert v. Stitt, 110 A. 
832, 94 N.J.Law 472. 

75. Kan.—Snyder v. Miller, 80 F. 
970, 71 Kan. 410, 114 Am.S.R. 489, 
^9 L.R.A. 260. 

37 C.J. p 722 note 36. 

76. D.C.—^Washington R. & Electric 
Co. V. Scala, 46 App.D.C. 484, af¬ 
firmed 37 S.Ct. 654, 244 U.S. 630, 61 
UEd. 1360. 

77. Wis,*—Gotten v. O'Brien, 131 N, 
W. 861, 146 Wis. 268. 

78. N.J.—Freeman v. Conover, 112 
A, 324. 95 N.J.Law 89. 

B(juitable estoppel distinguished 
from waiver generally see Estop¬ 
pel § 61. 

79l tr.S.—Collins V. Woodworth, C.C. 

A.Mich., 109 P.2d 628. 
Ceil.-^^rownrlgg v. X>e Frees, 238 P. 

' 714, 196 Cal. 634—^Atlas Finance 
Corp, V. Kenny, 167 P.2d 401, 68 
Cal.App,2d 504. 

—Alpert v. Radnor, 199 N.E. 
407, 293 Mass. 109. 

N.J.—^Howard v. West Jersey & S. 
a R. Co., 141 A, 755, 102 N.J.Eq. 
517, affirmed 144 A. 919, 104 N.J.Ea. 
201 . 

^Y^-^-Gorowitz V. Blumenstein, 63 N. 
vT.a2d 173, 1.84 Misa 111. 
P^L'^Piefeson V. Slater Steel Rig 
COvr 280 P. 817, 138 Okl. 238. 

W,as|k.—A. Campbell Co. v. Hol- 
Raising Co., 133 P.2d 833, 
%ash.’2d 239: 

note 42, 

-te^ngient to. extend statutory pe- 

^ I 26 . 

5SC.J.S.--61 


Conditional and terminable waiver 
Tex.—Southwestern Drug Corpora¬ 
tion V. Chilner, Civ.App., 116 6.W. 
2d 899. 

Continuous character of waiver 
Cal.—McGee v. Jones, 249 P. 644, 79 
Cal.App. 403. 

80. U.S.—Collins V. Woodworth, C. 

O.A.Mich., 109 F.2d 628. 
N.J.^Howard v. West Jersey & S. S. 
R. Co., 141 A. 765, 102 N.J.Eq. 517, 
affirmed 144 A. 919, 104 N.J.Eg. 201. 
N.T.—In re Gould, 12 N.Y.S.2d 664, 
267 App.Div. 109, reargument de¬ 
nied 14 N.T.S.2d 1006, 257 App.Div. 
1099, certified questions 26 N.E. 
2d 877, 282 N.Y. 132, reversed on 
other grounds 25 N.E.2d 877, 282 
N.Y. 13.2. 

Okl.—Dickson v. Slater Steel Rig Co„ 
280 P. 817, 138 Okl. 238. 

37 C.J. p 722 note 42. 

Clear promise requisite 

Suspension of statute of limita¬ 
tions by reason of a promise not to 
plead it is based on the doctrine of 
estoppel and, In order to be effec¬ 
tive. promise must be an express one 
not to plead the statute, or the lan¬ 
guage of the promise must be such 
as deafly to convey an intention not 
to do so on which creditor has a 
right to rely.—^Dunningrton v. Taylor, 
131 S,W.2d 6’2T, 19-8 Ark. 770. 

A request not to sue and an ex¬ 
pression of opinion that the matter 
would be adjusted does not consti¬ 
tute an agreement which requires 
two parties.—Brown v. Atlantic 
Coast Line R. Co., 60 S.E. 985, 147 
N.C. 217, 16 L.R.A.,N,S., 646. 

81; Cal.—^Atlas Finance Cprp. v. 
Kenny. 157 P.2d 461, 68 Ga:i.App.2d 
504—Bellesfleld v. Le Favor, 65 p. 
2d 967. 19 Gal.Ap.p.2d$87^-<I>ahs- 
toga Nat. Bank v. Calistoga Vine¬ 
yard Co., 46 P.2d 246, T Gal4App.2d 
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66—^Hasman v. Canman, 28 P.2d 
372, 136 Cal.App. 91—Hill v. Hesse, 
14 P.2d 338, 126 Cal.App. 171, mod¬ 
ified in other respects and rehear¬ 
ing denied 16 P.2d 626, 126 Cal.App. 
171. 

Mich.—^Kuhlman Electric Co. v. 
American -Surety Co., 244 N.W. 168, 
269 Mich. 647. 

Assurance equivalent to agreement 

An assurance by maker of note 
that payee would not lose anything 
by waiting until after expiration of 
limitation period to make new ar-’ 
rangement Or settlement of payee's 
claim was in effect an agreement that 
statute of limitatioms would not be 
asserted as defense to action on 
note.—^Albachten v. Bradley, 3 N.W. 
2d 783, 212 Minn. 369. 

Provision in note 

The provision In a note that the 
statute of limitations was waived 
and" did not begin to run until the 
maker should inform the holder that 
profits which were to be applied 
ward payment had been received 
‘^waived" the defense of the statute 
of limitations as between tlie parties. 
—^Antioch College of Yellow Springs, 
Greene County, Ohio, v. Barnhart, 
121 P.24 621, 49 Cal.App.2d 17L 


82. Ga.—Gaffe v. Williams, 22’ S.® 
2d 765, 68 Ga.App. 299, conform¬ 
ing to answer to certified ques^ 
tion 22 S.B.2d 612, 194 Go. 679. 
Iowa.—^Anderson v. Anderson, 12 n: 
W.2d 571, 234 Iowa 277. ^ ^ 1 


Neb.—Kuhse v. Luther, 266 N.W. ^ 
130 Neb. 623. 

N.Y.—^pine v. QhqniewskL 11 

2d 13, 266 Apn.i;>iy. 5l9-r^c&ejr 
V. Ireland, ^63'N.Y. a 63^, 

Div: t66. 

N.C.—Sellars NatJ J#9 

S.E. 266, 214 
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the bar of the statute may not be revived by a pur¬ 
ported repudiation of the contract.^3 An invalid 
agreement to waive the statute will not toll limi¬ 
tations, and the fact that an instrument was exe¬ 
cuted which would have waived limitations had a 
debt existed cannot operate to create a debt where 
in fact none was owing.^S 
Writing, Some authorities hold that an oral 
promise to waive the statute of limitations does not 
fall within statutes requiring written acknowledg¬ 
ment of an outlawed debt,^® but other authorities 
hold that such agreement is within the contempla¬ 
tion of statutes requiring “an acknowledgment or 
promise” to be in writing.^7 

Consideration, In order to render an oral^^ 
agreements^ to waive the statute of limitations bind¬ 
ing, there must be some evidence of a valuable con¬ 
sideration, although it has been held that a moral 
consideration arising out of the old debt barred by 
limitation is sufficient,and this whether the agree¬ 
ment is made before the claim is barred^^ or after 
the bar has become complete.^^ The same preex¬ 
isting indebtedness which is sufficient consideration 
for the execution of a renewal note under principles 
discussed in Bills and Notes § ISO b, will sustain an 
agreement in the renewal note waiving the defense 
of the statute of limitations.^3 
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An agreement by a debtor, before the debt is 
barred, to waive the statute in consideration of th^ 
creditor's forbearance to sue will, if the agreement 
to forbear is performed by the creditor, be regarded 
as supported by a valuable consideration or as 
crating as an estoppel against the debtor to set up 
the statute.^>4 While forbearance has been held in¬ 
sufficient consideration to support an agreement 
of waiver made after completion of the statutory 
bar,35 it has also been held that, if there existe 
any reasonable basis for controversy as td wheth¬ 
er or not the action has been barred, forbearance 
constitutes a good consideration regardless of 
whether or not the action has been actually 
barred.36 There is authority to the effect that, aft¬ 
er a written waiver of limitations has been acted 
on, the objection that the waiver was without con-^ 
sideration will not be entertained,37 and that 
fact that the statute of limitations might have been 
successfully pleaded does not alone make an agreed* 
ment waiving the statute without consideration®* 

§ 25. Estoppel 

A defendant may be estopped by his agreement, rep¬ 
resentations, or conduct from asserting the bar of the 
statute of limitations. 

The'prevailing rule is that the doctrine of eq¬ 
uitable estoppel®® may, according to the judicial de- 


Va.—TJnion Central Life Ins. Co. v. 

Wilson, 161 S.B. 237, 167 Va. 464. 
37C.J. p 722 note 42 [f]. 

Otiarautors’ consent to eactenslon 
Kan.—^Ham v. Moss, 67 P,2d 11, 143 
Kan. 830. 

Waiver of stirety’s rlsrlit 

Provision of note that surety waiv¬ 
ed “extensions of time of payment'* 
constituted a waiver merely of the 
surety’s right to claim an immediate 
release from liability on a mere In¬ 
dulgence to the maker, and did not 
operate as waiver of statute of limi¬ 
tations.—Citizens Bank of ShelbyvlUe 
V. Hutchison, 113 S.W.2d 1148, 272 
Ky. 195. 

83. Cal—Bollesflield v. Le Pavor, 66 
P.2d 907, 19 Cal.App.2d 887. 

84. Tex.—Raley v. Wichita County, 
72 S.W.2d 677, 123 Tex. 494. 

Duress not shown 

Payee’s threat to sue on notes was 
held not “duress” which would in¬ 
validate maker’s waiver of limitation 
statute.—Santa Ana Sugar Co. v. 
Smith, 2 P.2d 866, 116 Cal.App. 42,2. 

85. Cal.—In re McConnell’s Estate, 
68 P.2d 639, 6 Cal.2d 493. 

86. Ark.—^Dunnington v. Taylor, 131 
SW.2d 627, 198 Ark. 770. 

37 C.J. p 724 note 66. 

Xt is not necessary In all cases | 
that a waiver of statute of llmita-1 


I tions be in writing, since conduct 
or even silence of a party under 
some circumstances may create equi¬ 
table estoppel which would deprive 
him of his right to plead the stat¬ 
ute as a bar.—^Atlas Finance Corp. 
V. Kenny, 167 P.'2d 401, 68 Cal.App. 
2d 604. 

87. U.S.—Green v. Coos Bay Wagon 
Road Co., C.C.Or., 23 F. 67, 10 
Sawy. 626. 

N.T.—Shapley v. Abbott, 42 H.T. 

443, 1 Am.R. 648. 

37 C.J. p 724 note 55. 

Written waiver held binding 
Vt.—State Trust Go. v. Sheldon, 36 
A. 177, 68 Vt. 259. 

37 C.J. p 724 note 64. 

88. Ark.—Dunnington v. Taylor, 181 
S.W.2d 6,27, 198 Ark. 770. 

89. U.S,—Green v. Coos Bay Wagon 
Road Co., C.C.Or., 23 F. 67. 70, 10 
Sawy. 626. 

D.C.—^Noel V. Baskin, 131 F.2d 231, 
76 U.S.App.D.C. 332. 

Ga.—^Exchange Nat. Bank of Rome 
V. Alford, 200 S.E. 128, 187 Ga. 60, 
120 A.L.R. 761. 

Agreeptnents under seal 
N.T.—Gorowitz v. Blumenstein, 68 
N.T,S.2d 179, 184 Misc. 111. 

37 C.J. p 724 note 67. 

Snfllcient Conslderatlcn shown 
Cal.—Brownrigg v. De Frees, 238 P. 
714, 196 Cal. 684. 
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90. Tenn.—Jordan v. Jordan, 3 RW. 
896, 86 Tenn. 661. 

91. Mass.—^Kellogg v. Dickinson, 16 
N.B. 223, 147 Mass. 432, 1 L.B.A 
846. 

87 C.J. p 724 note 59. 

92. Ga.—Small v. Jones, 75 SB, 606, 
188 Ga. 5,21. 

37 C.J. p 724 note 60. 

93. Mont.—Parchen v. Chessmftn, 
142 P. 681, 49 Mont. 326, followed 
in 146 P. 469, Ann.Cas.l916A 63L 
49 Mont. 826. 

94. Cal.—Carlston v. Shenson, 117 
2d 408, 47 Cal.App.2d 62. 

Wash.—J. A. Champbell Co. v. HoL 
sum Baking Co., 130 P.2d 333,, 16 
Wash.2d 239. 

37 C.J. p.724 note 61. 

95. Ark.—Slade v. Horn, 186 S.W.2d 
924, 208 Ark. 202. 

37 C.J. p 724 note 61. 

96. U.S.—U. S. V. Curtiss AerojiMe 
Co., C,C.A.N.Y., 147 F.,2d 63‘9. 

97. Cal.—Hill v. Hesse, 14 P.2d 3^ 
126 Cal.App. 171, modified in'd^ 
respects and rehearing denied 

2d 626, 126 Cal.App. 171. 

98. Ark.—Grubbs v. Nixon,, 12^, 

786, 93 Ark. 79, 137 

99. U.S.-HCorpns Juris 
Auerbach v. Corn Exchange 
Bank & Trust Co., D.<ltot.; ^ F. 
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cisions on the question, in a proper case^ be invoked 
to prevent defendant from relying on the statute of 
limitations,2 since it has been laid down as a gen¬ 
eral principle that, when a defendant electing to 


set up the statute of limitations has previously, by 
deception or any violation of duty toward plaintiff, 
caused him to subject his claim to the statutory 
bar, he must be charged with having wrongfully 


Supp. 10, 13, reversed on other 
grounds, C.C.A., 148 F.2d 709. 

Cal.—Corpus Juris quoted in Miles v. 
Bank of America Nat. Trust & 
Savings Ass’n, 62 P.2d 177, 182, 
17 Cal.App.2d 389. 

Miss.—Corpus Juris quoted iu Izard 
V. Mikell, 163 So. 498, 499, 173 
Miss. 770. 

Okl.—Corpus Juris quoted lu Johnson 
V. State, 96 P.2d 313, 315, 186 Okl. 
80. 

Pa, —Cprpus Juris quoted iu In re 
Gibson's Estate, 34 A.2d 159, 162, 
163 Pa.Super. 413. 

Tenn.— Corpus Juris quoted lu Whit¬ 
low V. Hardin County, 13 Tenn.App. 
347, 359. 

37 C.J. P 726 note 70. 

1. XT.S.— Corpus Juris quoted lu Au¬ 
erbach V. Corn Exchange Nat. Bank 
& Trust Co., D.C.Pa., 63 P.Supp. 10, 
13, reversed on other grounds, C. 
C.A., 148 F.2d 709. 

Cal.— Corpus Juris quoted iu Miles 
V. Bank of America Nat, Trust & 
Savings Ass'n, 62 P.2d 177, 182, 
17 Cal.App.2d 3'‘89. 

Colo.—Greeley Gas & Fuel Co. v. 
Thomas, 288 P. 1061, 87 Colo. 486 
—C, W. Kettering Mercantile Co. 
V. Pox, 234 P. 464, 77 Colo. 90. 

Miss.— Corpus Juris quoted lu Izard 
V. Mikell, 163 So. 498, 499, 173 
Miss. 770. 

Ohio—Wright" V. City of Lorain, 46 
N.E.sid 326, 70 Ohio App, 337. 

Okl.— Corpus Juris quoted lu John¬ 
son V, State, 96 P.2d 313, 316, 186 
Okl. 80. 

Pa.— Corpus Juris quoted lu In re 
Gibson’s Estate, 34 A..2d 159, 162, 
163 Pa.Super. 413. 

Tenn,— Corpus Juris quoted lu Whit¬ 
low V. Hardin County, 13 Tenn. 
App. 347, 369. 

37 ax p 725 note 71. 

SL IJ.S.— Corpus Juris quoted iu Au¬ 
erbach V. Com Exchange Nat. Bank 
^ Trust Co., D.C.Pa,, 53 F.Supp. 
10, 13, reversed on other grounds, 
C.C.A., 148 F.2d 709. 

4,riz.—^Munger v. Boardman, 88 P. 
^d 636, 63 Ariz, 271. 

Aik,—Bank of Atkins v. Griffin, 168 

’ S.W-2d 382, 205 Ark. 203—Plant¬ 
ers Nat. Bank of Mena v. Town¬ 
send, 123 S.W.2d 627, 197 Ark. 267. 

D^tL—Moss V. Underwriters’ fleport, 
n P.2d 603, 12 Cal.2d 266—Ekmann 
V. Plumas County Bank, 12 P.2d 
433, 215 Cal. 671— Corpus Juris cit¬ 
ed iu Lo Bue V. Porrazzo, 119 P.2d 
346, 349, 48 Cal.At)P.2d 82—Moun¬ 
tain View Walnut Growers Ass'n 
. California Walnut Growers 
Ass’n# 65 P.2d 80, 19 Cal.App.2d 
227— Corpus Juris quoted iu Miles 


V. Bank of America Nat. Trust & 
Savings Ass’n, 62 P.2d 177, 182, 
17 Cal.App,2d 3i89. 

Colo.—Greeley Gas & Fuel Co. v. 
Thomas, 288 P. 1061, 87 Colo. 486 
—C. W. Kettering Mercantile Co. 
v. Fox, 234 P. 464, 77 Colo. 90. 
Iowa.—^Insel v. Wright County, 226 
N.W. 378, 208 Iowa '296—Welu v. 
City of Dubuque, 209 N.W. 439, 202 
Iowa 201. 

La.—^Assumption Ice & Coal Stor¬ 
age Co. V. John Dalton Co., 119 
So. 570, 10 La.App. 531, rehearing 
denied 120 So. 637, 10 La.App. 631. 
Mass.—^Alpert v. Radnor, 199 N.E. 
407, 293 Mass. 109—McLearn v. 
Hill, 177 N.E. 617, ‘276 Mass. 619, 
77 A.L.R. 1039. 

Minn.— Corpus Juris cited iu Albach- 
ten V. Bradley. 3 N.W.2d 783, 786, 
212 Minn. 359. 

Miss.— Corpus Juris quoted iu Izard 
V. Mikell, 163 So, 498. 499, 173 
Miss. 770, 

Mont.—Western Holding Co. v. 
Northwestern Land & Loan Co., 120 
P.2d 567, 113 Mont. 24. 

N.C.—Jackson v. Parks, 4 S.E.2d 873, 
216 N.C. 329. 

Okl.—^National Zinc Co. v. Crow, 103 
P.2d 660, 187 Okl. 613— Corpus Ju¬ 
ris quoted iu Johnson v. State, 96 
P.2d 313, 315, 186 Okl. 80. 

Pa.— Corpus Juris quoted iu In\ re 
Gibson’s Estate, 34 A.2d 169, 162, 
153 Pa.Super. 413. 

S.D.— Corpus Juris cited lu Kroeger 

V. Farmers’ Mut. Ins. Co., 218 N. 

W. 17, 62 S.D. 433. 

Tenn.—Mayor' and Aldermen of Town 
of Morristown v. Davis, 110 S.W. 
2d 337, 172 Tenn. 159, 113 A.L.R. 
1164— Corpus Juris quoted lu Whit¬ 
low V. Hardin County, 13 Tenn.App. 
347, 359. 

Tex.—Rauch v. Hearne, Civ.App., 189 
S.W.2d 342—^Frey v. Pearson, Civ. 
App., 168 S.W.2d 8'86—Brown v. 
Neyland, Civ.App., 161 S.W.2d 833, 
affirmed in part and reversed in 
part on other grounds Neyland v. 
Brown, 170 S.W.2d i207, .141 Tex. 
2'53, modified in other respects 172 
S.W.2d 89, 141 Tex. 263—Republic 
Natural Gas Co. v. Huddleston, Civ. 
App., 120 S.W.2d 319—Woodrum v. 
Michigan Realty Co., Civ.App., 118 
S.W.2d 455—Wisconsin Chair Co. 
V. I. G. Ely Co., Civ.ARR*, 91 S.W.2d 
913. 

Utah.—Weir v. Bauer, 286 P. 936, 75 
Utah 498. 

Wash.—Robbins v. Wilson Creek 
State Bank. 106 P.2d 1107, 6 Wash. 
2d 584—^Bain v. Wallace, 10 P.2d 
226, 167 Wash. 583. . 

37 C.J. p 725 note 72. 
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However, it has also been stated 
that defendant may not be estopped 
to urge a plea of prescription.—In¬ 
dustrial Loan Co. of Monroe v. Noe, 
La.App., 183 So. 175. 

Betainiug gains or benefi,t received 
Ga.—^Board of Education of Candler 
County V. Southern Michigan Nat. 
Bank of Coldwater, 192 S.E. 3Si2, 
184 Ga. 641. 

37 C.J. p 725 note 72 [b]. 
lust ailments 

Where the landowner requests the 
privilege of paying an assessment in 
Installments over a period extending 
beyond the limitation period, accord¬ 
ing to an optional plan provided by 
statute, he cannot then set up the 
statute of limitations as a bar to 
an action for an installment due aft¬ 
er the limitation period.—^Fruin v. 
Meredith. 122 S.W. 1107, 145 Mo.App. 
686 . 

Particular persons estopped 

(1) Bank cashier.—^Atlas Corpora¬ 
tion V. Magdanz, 265 N.W. 743, 130 
Neb. 619. 

C2) Corporate officer. 

Ala.—Jacksonville Public Service 
Corporation v. Profile Cotton Mills, 
180 So. 683, 236 Ala. 4, 

Mich.—^Nahikian v. Mattingly, 261 NT. 
W. 421, 266 Mich. 128. 

(3) Guarantor.—^Barnes v. Eu¬ 

banks, Mo.App., 38 S.W. 2d 265. 

(4) Husband and wife.—Rapp v. 
Rapp, 24 P.2d 161, 218 Cal. 605. 

(6) Insurance company. 

U.S.—Bergeron v. Mansour, C.C.A. 
Mass., 152 P.2d 27. 

Ark.—Metropolitan tilfe Ins. Co. v. 
Williams, 126 S.W.2d 441, 197 Ark. 
883. 

Okl.—^Egan v. Missouri State Life 

ins. Co., 69 P.2d 263^ 177 Okl. 848. 
Pa.—McMOekin v. Prudential Ins. Co^ 
of America, 36 A.2d 430, 348 Pa, 
668 . 

Tex.—^American Nat. Ins. Cb. v. 

Hicks, Com. App., 35 S.W.2d 128, 
76 A.L.R. 623. ' ^ 

(6) Maker of note.^—^McNeill v. 

Simpson, Tex.Civ.App., 24 SW.2d 485# 
affirmed. Com.App., 39 S.W.2d ^5— 
Lange v. Binz, Tex.Civ.App., 281 3. 
W. 626. .. ^ ‘ 

(7) Purchaser ef land.—Posey v. 
Brixey, 271 ]f>. 230, X3S OkJ^^fg. 

(8) Surety on note^^—^eo^l^ 
First Nat^ Bahk, 

W.2d 609, error r^'fu'sld.'" » V / 

(9) Tru^teo 

Neese v. PAgb,^-Tex^^v.^A^jK,. 29 
W.,2d 489, error dismissed. 
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obtained an advantage which the court will not 
allow him to hold.^ Thus estoppel to plead limi¬ 
tations may arise from agreement of the parties,^ 
or from the defendant’s conduct,^ or even from his 
silence when under an affirmative duty to speak,^ 


The doctrine of estoppel to plead limitatioi^ |^s 
been held as applicable to actions ex delicto "as'|o 
actions ex contractu but there is authority 
contrary.8 Ordinarily an estoppel of a party is 


3. XJ.S.—OorpTis Juris atioted in Au¬ 
erbach V. Corn Exchange Nat. Bank 
& Trust Co., D.C.Pa., 63 F.Supp. 10, 
13, reversed on other grounds, C.C. 
A,. 148 F,2d 709. 

Cal.—Corpus Jtt'**is cited in Laraway 
V. First Nat. Bank of La Verne, 104 
P.Sd 95, 101, 39 Cal.App 2d 718— 
Corpus Juris qLUoted in Miles v. 
Bank of America Nat. Trust & Sav¬ 
ings Ass’n, 62 P.2d 177, li82, 1'7 Cal. 
App.2d 389, 

Ga.—Corpus Juils cited in Taylor v, 
State, 160 S.EL 667, 673, 44 Ga, 
App. 64. 

La,—Warn v. Mexican Petroleum 
Corporation, 6 La.App, 65. 

Miss.—Corpus Juris q.uoted in Izard 

V. Mikell. 163 So. 498, 499, 173 Miss. 
770. 

‘KT.J.—Peters v. Public Service Cor¬ 
poration, 29 A.2d 189, 132 N.JEq. 
500, affirmed 31 A-2d 809. 133 N. 
J.Eq. ,283—Howard v. Wesx Jersey 
& S. S. R. Co., 141 A. 755, 102 N.J. 
Ea. 617, affirmed 144 A, 919, 104 
N.J.Eq. 201. 

N.T.—Dodds V. McColgan, 241 N.T.S, 
584, 229 AppBiv. 278. 

Okl.—Corpus Juris cited in Caldwell 
y. Indian Territory Illuminating 
on Co„ 104 P.2d 237, 240, 187 Okl. 

' 628—Corpus Juris quoted in John¬ 

son V. State, 96 P.2d 813, 816, 186 
, Okl. 80. 

Pa.—Corpus Juris quoted in In re 
Gibson’s Estate, 34 A.2a 169, 162, 
? 163 Pa. super. 413—Terger v, Gul- 
din, Com.Pl., 49 Lanc.L.Rev. 21— 
In re Bodenstein’s Estate, 68 
. Montg.Co. 181. 

Tenn.—Corpus Juris quoted in WTilt- 
. loy>’ V. Hardin County, 13 Tenn.App, 
847, 368. 

Tex.—Manzell v. Hightower, Civ. 
^pp., 159 , S.W.2d 662—Koudsi 
Matb^lwos, (ilv.APP.f 14'7 S.W..2d 686 
—Corpus ^ris cited in Panhandle 
Const. Co. V. Hood, Civ.App., 114 S. 

W. 2d 682, 684, error refused—Cor¬ 
pus Juris cited, in Young v. Archer 
Motor Co., Civ.App., 83 S.W.2d 752, 
763. 

Wis,—Corpus Juris cited in In re 
Mohr’s Estate, 248 N.W. 143, 148. 
212 Wis. 198, rehearing denied 249 
N.W. 517, 212 Wis. 198. 

87 C.J. P 726 note 73. 

Estoppel by misrepresentation, and 
equitable estoppel generally, see 
Estoppel §§ 69-129. 

4. XJ.S.—Basile v. California Pack¬ 
ing' Corporation, C.C.A.Cal., 25 F. 
2d 676. 

Iowa—Charles Weitz's Sons v. XT. S. 
Fidelity & Guaranty Co., 219 N.W. 
411, 206 Iowa 10,25. 


N.Y.—Gorowitz v, Blumenstein, 53 N* | 
Y.S.2d 179, 184 Misc. 111. 

N.C.—Town of Franklin v. Franks, 
170 S.E. 113, 205 N.C. 96. 

Tex.—City of Waco v. Thralls, Civ. 
App, 172 S.W.2d 142, error refused 
—McNeese v. Page, Civ.App., 29 S. j 
W.2d 4189 , error dismissed. 

37C.J. p 726 note 70 [a]. 

Oral agreement 

Minn,—Albachten v. Bradley, t N.W. 
2d 783, 212 Minn. 369. 

Agreement to arbitrate 
D.C.—Howard University ▼, Cassell, 
126 P.2d 6, 75 U.S.App.D.C. 76, cer¬ 
tiorari denied Cassell v. Howard 
University, 62 S.Ct. 1046, 316 U.S. 
675, 86 L.Bd. 1749, rehearing de¬ 
nied 62 S.Ct. 1274, 316 U.S. 711, 
86 L.Ed. 1777. 

Okl.—Barnsdall Oil Co. v. Ricks, 53 
P.2d 210, 175 Okl. 478—Magnolia 
Petroleum Co. v. Houston, 9 P.2d 
915, 166 OkL 162—Empire Gas & 
Fuel Co. V. Lindersmith, 268 P. 
218, 181 OkL 183, followed in Skel- 
ly Oil Co. V. Odom, 268 P. 220, 131 
Okl. 183. 

87 C.J. p 725 note 72 fd]. 

Change of position 
Where, at time maker mad© oral 
agreement to pay balance due on 
note in monthly installments, payee’s 
right to sue on note was not barred, 
but because of payee's forbearance 
more than four years had elapsed 
after due date of note, the maker 
was "estopped"' from pleading the 
statute of limitations, since payee 
by entering Into oral extension of 
time changed her position by relin¬ 
quishing right to institute suit to 
collect balance before it became bar¬ 
red.—Manzell v. Hightower, Tex.Clv. 
App,, 169 S.W.2d 652, 

5- Cal.—^Adams v. California Mut 
Building & LfOan Ass’n, 116 P.2d 
75, 18 Cal.2d 487—^Langdon v. 

Langdbn, 117 P.2d 371. 47 Cal.App. 
2d 28—Niles V. Bank of America 
Nat. Trust & Savings Ass’n, 62 P. 
2d 1T7, 17 CaLApp.^d 389. 

Ky.—City of Loui^ v. Horton, 98 S. 

W.2d 620, 263 KY 739. 

N.J.—Peters V. Public Service Cor¬ 
poration, 29 A.2d 189, 132 N.J.Eq. 
600, affirmed 31 A.2d 809. 133 N.J. 
Eq. 283—Howard v. West Jersey 
& S. S. R. Co., 141 A. 765, 102 N. 
J.Eq. 617, affirmed 144 A. 919, 104 
N.J.Eq. 201. 

N.Y. —Speciale v. Sciascia, 32 N.YvS, 
i2d 565, 268 App.Div. 901. 

N.C.—Town of Franklin v. Franks, 
170 S.E. 113, 205 NwC. 96. 


Ohio.—Wright v. City of Loraiii. 46 
NJEi.2d 3’26, 70 Ohio App, 337 , 
Tex.—Brand v. Llndale Canning Co 
CivJVpp,, 86 S.W.2d 323, error dis¬ 
missed. 

37 C.J. p 726 note 70 [b]. 

Although not fxaudnleut tn char, 
acter, defendant's conduct may be 
such as to estop him from interpos¬ 
ing the bar of limitations.—Sugent 
V. Arnold’s Estate, 101 S.W2d 715 
840 Mo. 603. 

6 . Cal.—Langdon v. Langdon, 117 p 
2 d 371, 47 Cal.App.2d 2«—Miles v. 
Bank of America Nat, Trust & Sav¬ 
ings Ass’n, 62 P.2d 177, 17 C^pp 
2d 389. 

7. Masa—^McLeam v. HUl, 177 
B. 617, 276 Masa 519, 77 A.,L.R. 
1089. 

Ohio.—McCampbell v. Southard, 23 
N.B.2d 954, 6.2 Ohio App. 339. 
mduolng delay by teUlug wrong 
name 

(1) Where defendant alleg^y 
gave a name other than his own to 
plaintiff in order to deceive him,, and 
plaintiff brought a personal Wary 
action against defendant m the 
wrong name, defendant would nc^ be 
permitted to raise defend that sub- 
sequgnt action against defendant in 
his right name was barred hy two- 
year statute of limitations.—Me- 
Campbell v. Southurd, supra 

(2) On the ether hand, ,4t has al¬ 
so been held that, where a ph^tig 
possessed the means of securing^ tke 
necessary information, an estoppel 
may not be predicated on the 
that defendant gave a wrong name, 
under the doctrine thAt pdalntig is 
under a duty to exercise ordinary 
care and diligence to learn the facsts 
before he can plead estpppel tp as¬ 
sert the bar of limitations.—Land^ 
v. Evers, 24 N.E.2d 796, 107 Ind.4ip. 
347. 

Fostering snistake 

Where bus passengers had sued the 
wrong bus line for Inlurlef ;susta|fd 
in collision, line sued, the line 
atlng the bus, and the lines’ hoJ#*g 
company were under po duty ad¬ 
vise passengers’ attorney of PT- 

ror, other than by appropriate 
ing, but were not entitled to 
the mistake by acts of 
til passengers had permitw 
utory period of limitations to 
Peters v* Public Service CorpfW^ 
29 A.2d 189, 132 N.J.Eq. 60&i 
31 A.2d 809, 183 N,J.Eq. 283^ 

8. Ky.—Luther v. ^Paynd# ^47 
39, 197 Ky. 359. 

37 C.J. P 726 note U tbL > 
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operative against his privies in estate but there 
may be circumstances under which an estoppel 
available against a party is not available against 
his successor in interest,i<> 

Defendant may be estopped to plead limitations 
where he has induced inaction on the part of plain¬ 
tiff by his false representations^! or fraudulent con¬ 
cealment,!2 and the rule that fraud may serve as the 
basis of estoppel against asserting the bar of limi¬ 
tations applies irrespective of whether or not the 
action claimed to be barred is itself. based on 
fraud.!3 It has been held that fraud as the basis for 
an estoppel to plead limitations is used in a broad 
sense and includes an unintentional deception,!^ that 
equitable fraud will suffice,!5 and that defendant 


may be estopped where he has either intentionally 
or negligently misled plaintiff by his representa¬ 
tions and caused the latter to delay until the bar 
of the statute has fallen.!^ However, before the 
doctrine of estoppel to plead limitations may be 
successfully invoked on the basis of fraud, it is 
essential to show existence of the essential ele¬ 
ments of such an estoppel,!7 and it has been held 
that, in order to serve as the basis of such an es¬ 
toppel, the fraud must be of a character to prevent 
inquiry, or to elude investigation, or otherwise to 
mislead the party having the cause of action,!^ and 
in this connection it has been held that plaintiff 
is under a duty to exercise reasonable care and dili¬ 
gence.! ^ 


9 . Miss.—Corpus Juris quoted lu 
Izard V. Mlkell, 163 So. 498, 499, 
173 Miss. 770. 

Tex.—Frey v. Pearson, Civ.App., 168 
S.W.2d 886, 

Wis.—Corpus Juris cited In In re 
Mohr’s Estate, 248 N.W. 143, 148, 
212 Wls. 198, rehearing denied 249 
N.W. 517, 212 Wis. 195. 

37 O.J. p 727 note 82. 

10. Cal.—Ekmann v. Plumas Coun¬ 
ty Bank, 12 P.2d 433, 215 Cal. 671. 
Bank without knowledge of exten¬ 
sion of limitation period for fore¬ 
closure of first mortgage when it re¬ 
ceived trust deed from mortgagors’ 
grantee was held not estopped to as¬ 
sert statute as defense to foreclosure 
suit even though the mortgagor’s 
graptee for whose benefit tjie mort¬ 
gagee granted the extension was es¬ 
topped.—Ekmann V. Plumas County 
Bank, supra. 

11. Cal.—Pashley v. Pacific Electric 
Co.* 153 P.2d 325, 25 Cal.2d 226— 
Anderson v. Thacher, App., 17,2 P. 
2d 533—Twining v. Thompson, 156 
P.2d 29, 68 Cal.App. 2d 104. 

Ohio.—^Wright v. City of Lorain, 46 
N.E.2d 325, 70 Ohio App. 83*7. 

Va.—^Jayne v. Kane, 124 S.B. 247, 140 
Va. 27. 

As to financial ability 
Where annual income from Insane 
wife’s estate was more than sufficient 
to pay for her maintenance in mental 
hospital at time divorced husband, 
wah charged in divorce decree 
with obligation of supporting wife, 
f^jlsely represented to state that he 
was making support payments per- 
^nally, and was unable to continue 
them, thereby effecting a classifica- 
tion of Wife as a pauper patient, hus- 
bathd "^as estopped to plead the stat- 
of limitations either individually 
of as guardian and curator of former 
^^^e’s septate estate in subsequent 
proceedings by state to recover jpor 
support of wife.—State of Tenn. v. 
^ton* Ark., 193 S.W.2d 612. 


Fraud not shown 

U.S.—MescAll V. W. T* Grant Co., C. 
O.A.Ind., 133 P.2d 209, certiorari 
denied 63 S.Ct. 1176, 319 U.S. 759, 
87 L.Ed. 1711, rehearing denied 63 
S.Ct. 1445, 320 U.S. 214, 8*7 L. 
Ed. 1851. 

12 . Cal.—Sears v. Rule, 163 P..2d 
443, 27 Cal.2d 131, certiorari de¬ 
nied Rule V. Sears, 66 S.Ct. 1022, 
328 U.S. 843, 90 L.Ed, 1617—Pash¬ 
ley v. Pacific Electric Co., 153 P.2d 
325, 25 Cal.2d 226 . 

Wash.—Edwards v. Surety Finance 
Co. of Seattle, 30 P.2d 225, 176 
IVash. 534. 

37 C-J. p 726 note 72 [g]. 

13- Ckl.-^Pashley v. Pacific Electric 
•Co., 163 P«2d 325, 25 Cal.2d 226. 

14. Ohio.—Moherman v. Nickels, 45 
N.B,2d 405, 140 Ohio St. 450, 143 
A.L.R. 1174. 

Pa.—Guy V. Stoecklein Baking Co., 1 
A.2d 839, 133 Pa.Super. 38. 

Breaking promise as fraud under 
statute 

<1) Under statute providing that, 
whenever failure to enforce a prom¬ 
ise not to plead statute of limita¬ 
tions would operate a fraud on prom¬ 
isee, promisor shall be estopped to 
plead the statute, the word “prom¬ 
ise” means the obligation of person 
liable and word “promisor” refers to 
person making the promise or to 
some other person who has become 
legally bound to discharge the ob¬ 
ligation, and does not refer to some 
third person who ultimately may be 
benefited by enforcement of statute 
of limitations.—Soble v. Herman, 9 
S.E.2d 459, 175 Va. 489. 

(2) Ifiie “fraud" within statute 
must relate to a present or pre§xist- 
Ing fact and cannot he established by 
allegation or proof of nonfulfiUed, 
naked, oral promise,—l^ohle v. Her¬ 
man, STipra. 

(3) Such statute, however, was in¬ 
tended to protect creditor relying on 
his‘ debtor's promise and to ma^ it 

OAK 


impossible for debtor to secure In- 
munity from an honest claim through 
his broken word, and, although debt¬ 
or’s failure to keep promise may not 
be a “fraud” in the sense of a “false 
representation” of an existing fact, 
it would operate a “fraud” within 
statute and would be an act of bad. 
faith.—Tucker v. Owen, aC,A.Va.. 94 
P.2d 49. 

(4) Unintentional fraud may con¬ 
stitute the basis of estoppel to plead 
limitations under sueh statute.—^Wll-, 
son V. Butt, 190 S.B. 260, 168 Va. 259, 
109 A.L.R. 1434. 

15. N.J.—Teas v. Third Nat. l^unk 
Trust Co., 4 A^2d 64, 125 N.J.Bq. 
224. 

16. Ark—^Metropolitan Life Ins. C6.^ 
V. Williams,' 125 S.W.2d 441, 19? 
Ark. 883. 

17. Cal.—^WrightjV. Redwood Thea¬ 
tres, 121 P.2d 766, 49 Cal.App,2d 
403. 

Where there is no duty to speak, 

a claim of estoppel to' plead limita*-' 
tions based on alleged silence or 
fraudulent concealment of facts '^11 
not be allowed.—Wright v. Redwood 
Theatres, supra. 

18. U.S.—Mescall v. W. T. Grant Cq.,, 

C.C.A.Ind., 133 P.2d 209* certio¬ 
rari denied 63 S.Ct. 1176, 319 U.S. 
769, i87 L.Ed. 1711, rehearing deified 
63 S.Ct. 1445, 320 U.S. 2l'4, 8’7 L. 
Ed. 1861. j ^ 

Ind.—Landers v. Evers, 24 N.E,^d^ 
796, 107 Ind.App. 347. 

19. Tex.—Neal v* Pickett. 

280 S.W. 748. 

JAeaais of knowledge ^ al - C ‘ ? 

Ind.—^Landers v. Evers, 

796, 107 iInd.App.rj^7.^c ^ 

**K’o money'* ' i ^ 

The simple 
that he has no 
pay his'deht^ 

will not' estop. ; 

bar of limitations against a i 

who h^-^ai^ple and opportunity 
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Defendant will be estopped to set up the statute 
of limitations in bar of plaintiff's claim when the 
delay which would otherwise give operation to the 
statute has been induced by the promise or repre¬ 
sentation that the statutory bar would not be in¬ 
terposed,or by inducing plaintiff to believe that 
an amicable adjustment of the claim will be made 
without suit ,21 or that defendant would regard him¬ 
self as bound by the decision in another pending 
suit ,22 or by other forbearance to sue induced by 
defendant,23 or by defendant's husband as her 
agent.24 The same rule has been applied where 
defendant has caused plaintiff to subject his claim 
to the statutory bar by procuring an injunction 
against its enforcement,25 although it has been held 
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that the procuring of an injunction did not constt 
tute an estoppel,26 and that, unless the statute 50 
provides, a cause is not saved from limitation dur¬ 
ing the time of the operation of an injunction,^?, 
especially if the party pleading the statute was/k 
no sense an actor in procuring the injunction.^i^ 

While it is not essential that the promissor shdj^i* 
sign a written agreement to waive the statute'hf 
limitations in order to preclude his subsequently 
setting it tip,29 or make an express promise to that 
effect,90 ordinarily, in order to estop defendant, he 
must have done something that amounted to an 
a,fBrmative inducement to plaintiff to delay bring¬ 
ing the action.91 Statements calculated to dissuade 


ment and who, if deceived, was de¬ 
ceived only because he was too In¬ 
different to investigate.—Cable v. 
Commercial & Saving < Bank of Win¬ 
chester, D.G.Va., 31 F.Supp. 628. 

20. U.S.—corpus O’urls cited In 
Tucker v. Owen, C.C.A.Va„ 94 F.2d 
49. 63. 

Cal.—Corpus Juris cited In Laraway 
V. First Nat. Bank of La Verne, 
104 P.2d 95, 101, 89 Cal.App.2d 718. 
Minn.—Albachten v. Bradley, 3 N.W. 

2d 783, 212 Minn. 869. 

Miss.—Corpus Juris < 2 Luoted lu Izard 
V. Mikell, 163 So. 498, 499, 173 Miss. 
770. 

Okl.—Corpus Juris q.uoted in John¬ 
son V. State, 96 P,2d 318, 316, 186 
Okl. 80. 

Tenn.—Corpus Juris quoted iu Whit¬ 
low V. Hardin County, 18 Tenn.App. 
847, 369. 

Va.—Corpus Juris cited iu Sadler v. 
Marsden, 168 S.B. 367, 360, 160 
Va. 392. 

37 C.J. p 726 note 74. 

21 . Cal.—Corpus juris cited In Lo 
Bue V. Porrazzo, 119 P.2d 346, 349, 
48 Cal.App.2d 82—Corpus Juris 
quoted in Miles v. Bank of Ameri¬ 
ca Nat. Trust & Savings Ass'n, 62 
P.2d 177, 182, 17 Cal.App.2d 889. 

Ky,—Clover Splint Coal Co. v. Lor¬ 
enz, 110 S.W.2d 467, 270 Ky. 676. 
Miss.—Corpus Juris atioted la Izard 
V. Mikell, 163 So. 49'8, 499, 173 Miss. 
770 

Okl.—Corpus Juris quoted iu Johnson 
V. State, 96 P.2d 313, 316, 186 Okl. 
80 . 

Tenn.—Corpus Juris quoted in Whit¬ 
low V. Hardin County, 13 Tenn.App. 
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37 C.J. p 726 note 76. 

Bepeated promises to pay Injured 
brakeman's hospital and doctor bills 
and wages, and to pay his claim lat¬ 
er, if he would defer suit, avoids 
plea of limitation.—Louisville N. 
R. Co. V. Carter, 10 S.W.2d 1064, 226 
Ky. 661, 

22. Cal.—^Adams v. California Mut. 


Building & Loan Ass’n, 116 P.2d 75, 
18 Cal.2d 487. 

23. Cal,—Rapp v. Rapp, 24 P.2d 161, 
218 Cal. 606—Woollomes v. Gomes, 
79 P.2d 728, ^6 Oal.App.2d 461— 
Corpus Juris quoted iu Miles v. 
Bank of America Nat. Trust & Sav¬ 
ings Ass’n, 62 P.2a 177, 182, 17 Cal. 
App.2d 389. 

Minn.— Corpus Juris quoted iu Miller 
V. Ahneman, 236 N.W. 622, 624, 183 
Minn. 12. 

Miss.— Corpus Juris quoted in Izard 
V. Mikell, 163 So. 498, 499, 173 
Miss. 7'70. 

Mo,—Corpus Juris cited iu Branner 
V. Klaber, 49 S.W.2d 169, 178, 880 
Mo. 306. 

Okl.—Dickson v. Slater Steel Rig. 

Co., 280 P. 817, 188 Okl. 288. 

37 C.J. p 726 note 76. 

Estoppel uot shown 
Minn.—Miller v. Ahneman, 286 N.W. 
622, 183 Minn. 12. 

24. Cal.—Phillips v. Phillips, 127 P. 
346, 163 C^l. 680— Corpus Juris 
quoted in Miles v. Bank of Ameri¬ 
ca Nat. Trust & Savings Ass’n, 62 

’P.2d 177, 182, 17 Cal.App.2d 8‘89. 
Miss.— Carpus Juris quoted in Izard 
V. Mikell, 163 So. 498, 499, 173 Miss. 
770. 

25. Miss.— Corpus Juris quoted in 
Izard V. Mikell, 163 So. 498, 499, 
173 Miss. *770, 

87 C.J. p 726 note 78. 

26. Miss.— Corpus Juris quoted in 
Izard V. Mikell, 168 So. 498, 499, 
173 Miss. 770. 

37 C.J. p 726 note 79. 

27. Miss.— Corpus Juris quoted lu 
Izard V. Mikell, 163 So. 498, 499, 
173 Miss. 770. 

Ohio.—Hunter v. Niagara Fire Ins. 
Oo., 76 N.B. 663, 73 Ohio St. 110, 
112 Am.S.R. 699, 8 L.R.A.,N.S., 

1187, 4 Ann.Cas. 146. 

28. Miss.— Corpus Juris quoted lu 
Izard V. Mikell, 163 So. 498, 499, 
173 Miss. 770. 

37 C.J. p 726 note 81. 

29. Cal.—Langdon v. Langdon, 117 


P. 2 d 371, 47 Cal.App. 2 d 28—Miles 
V. Bank of America Nat. Trust & 
Savings Ass’n, 62 P.2d 177, 17 Cal 
App.2d 889—Calistoga Nat. Bank v, 
Calistoga Vineyard Co., 46 P. 2 d 241 
7 Cal.App.2d 66 . 

Necessary ImpUoatlou 
Estoppel against pleading defense 
of statute of limitations may rest 
on necessary implication as well as 
on express stipulation.—McLeam v 
Hill, 177 N.B. 617, 276 Mass. 6 I 9 ! 
77 A.L.R. 1089. 

30. tr.S. —Bergeron v, Mansour, aC. 
A.Mass., 162 F.2d 27. 

31. U.S.—Moore v. Branlff Airways, 
D.C.Tex., 64 F.Supp. 422, affimfed, 
C.C.A., Battles v. Branlff Airways,^ 
146 F.2d 886 , certiorari denied 65 
S.Ct. 1411, 326 XJ.S. 871, 89 LEd. 
1990. 

Cal.—^Wilmans v. Weissman, 102 P.M 
882, 38 Cal.App.9d 698. 

Kan.—Pessemier v. Zeller, 62 PJd’ 
882, 144 Kan. 726, 107 A.L.R. 100} 
Mass.—Nichols v. Pope, 191 N.B. 3:87* 
287 Mass. 244. 

N.J.—Peters v. Public Service Corpo¬ 
ration. 29 A.2d 189, 132 N.J.Bq/W 
affirmed 81 A.2d 809, 133 N.J.:|q. 
283. 

87 C.J. p 727 note 8 $. 

Coufldeutial relations 
An alleged confidential or close 
lationship of the parties to a che<^ 
would not bar operation of statute 
of limitations on check on theory'.ol 
estoppel, and a representation ot^ 
than the mere promise to pay, e-^, 
where there is a fiduciary relatlM 
is not sufficient to deny debtor M 
defense of statute of limltatioi^^, 
Wilson V. Black, 163 P.2d 26T. m 
N.M. 309. 

MiBoellaueous ciroumstauces ,3^ 
amounting to estoppel 
U,S.—^tna Life Ins. Co. v, 
C.C.A.Pa., 113 F,2d 
Nat. Bank v. Gainsville in 
ville, C.C.A.Tex., 80 P.2(|,0O/|^ 
lowed in 80 F.,2d 492, certior^,^ 
nied '56 S.Ct. 698, third ca^e, 

S. 720, 80 L.Ed. 1004, cerlioraff^ 
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a litigant from beginning action and not designed 
merely to induce its postponement will not, in the 
absence of fraud, estop the party making them from 
availing himself of the plea of the statute of limi¬ 
tations in the event of subsequent prosecution of 
such action,32 and mere negotiations looking toward 
an amicable settlement afford insufficient basis for 
an estoppel to plead limitations.33 

Mere reliance by the creditor on the debtor’s 
promise to pay, if not sued on, does not estop de- 
fendant34 He is not estopped by having put plain¬ 
tiff off with a mere request for delay,35 particu¬ 
larly where it is reasonably to be inferred that 
plaintiffs delay was not in reliance on the re¬ 
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quest or by a simple request not to sue without 
suggestion of fraud or by a promise or repre¬ 
sentation unless it is one on which plaintiff has a 
right to rely,38 and does rely;39 or by his admission 
of indebtedness;^® or by conduct on the trial which 
did not mislead plaintifif.^i 

The conduct or statement of defendant will not 
estop him from asserting the bar of limitations 
where a subst^tial period for suit supervened aft¬ 
er expiration of the delay engendered by defend- 
ant,42 or where such conduct or statement did not 
in fact induce plaintiff to forbear from bringing 
suit.-^s Consent by heirs that the probate court ap¬ 
prove the administrator’s account which set forth 


nied 66 S.Ct. 598, second case, 297 
. U.S. 720, 80 L..Ed. 1004—In re 

Strotz, D.C.Cal., 60 F.Supp. 322. 
Ark—Goldsmith v. First Nat. Bank, 
278 S.W. 22, 169 Ark. 1162. 

Cal—Gum v. Allen, 6 P.2d 311, 119 
Cal.App. 293. 

Ga.—Exchange Nat. Bank of Rome 
V. Alford, 200 S.E. 128. 18'7 Ga. 60, 
120 A.L.R. 761—^Hollingsworth v. 
Redwine, 36 S.E.2d 869, 73 Ga,App. 
397. 

Iowa.—Grife v. Equitable Life Assur. 
Soc. of U. S., 8 N.W.2d 684, 233 
Iowa 83—^Bundy v. Grinnell Can¬ 
ning Co., 244 N.W. 841, 215 Iowa 
674—^Kmg V. Knudson, 229 N.W. 
839, 209 Iowa 1214. 

Ky.—Lingar v. Harlan Fuel Co., 182 
S.W.2d 657, 298 Ky. 216—Hodges’ 
Adm’r v. Asher, 6 S.W.2d 451, 224 
Ky. 431. 

La.—^Jordan v. Smith, 20 So.2d 17, 206 
La. 765—Ivey v. Joyce, App„ 195 
So. 33. 

Mass.—Ford v. Rogovin, 194 N.E. 719, 
289 Mass. 549. 

Mo.—^Arthur L. Hardin Associates v. 
Jennings Sewer Dist. of St. Louis 
County, App., 176 S.W.2d 652. 
N.Y.—Tulloch V. Haselo, 218 N.T.S. 
139, 218 App.Div. 313—Brumel v, 
Hartford Fire Ins. Co., 285 N.T.S. 
611, 168 Misc. 311—People v. S. W. 
Straus & Co., 1281 N.T.S. 200, 155 
Misc. 610. 

N.C.—Town of Franklin v. Franks, 
170 S.E. 113, 206 N.C. 96. 

Ohio.—Oldham v. Winget, 191 N.E. 

824, 47 Ohio App. 287. 

Okl.—^Vernon Nat. Farm Loan Ass’n 
V. Helf, 129 P.2d 845, 191 Okl. 292 
—^Dickson v. Slater Steel Rig Co., 
280 P, 817, 138 Okl. 238. 

Or,—In re McKinney’s Estate, 149 
P.2d 976, 176 Or. 1. 

Pa—^Ratto V. Pennsylvania Coal Co„ 
156 A. 749, 102 Pa.Super, 242. 

—^Kenyon v. XJryited Electric Rys. 
Co, 161 A. 5, 61 R.I. 90.. 

S.D.—^Kroeger v. Farmers* Mut. Ins. 

Co., 218 N.W. 17, 62 S.D. 433. 

Tex,—^Kahanek v. Kahanek, Civ.App., 

" 192 S.W.2d 174—Crawford v. Da¬ 


vis, Civ.App., 148 S.W;2d 905— 
Fakes v. Vilven, Civ.App., 119 SW. 
2d 895, error dismissed—^Nassar v. 
Nelson, Civ.App., 11.2 S.W.2d 757, 
error refused—^Johnson v. Steele, 
Civ.App., 87 S.W.2d 785, error dis¬ 
missed. 

37 C J. p 727 note 83 [d]. 

32. Ga—Corpus Juris quoted in 
Taylor v. State, 160 S.E. 667, 672, 
44 Ga.App. 64. 

37 C.J. p 727 note 84. 

33. D.C.—Howard University v. Cas¬ 
sell, 126 F.2d 6, 75 U.S.App.D.C. 
76, certiorari denied Cassell v. 
Howard University, 62 S.Ct. 1046, 
316 U.S. 675, 86 L.Ed. 1749, rehear¬ 
ing denied 62 S.Ct. 1274, 316 U.S. 
711, 86 L.Ed. 1777. 

Minn.—Miller v. Ahneman, 235 N.W. 
622, 183 Minn. 12. 

Definite promise 

Mayor’s promise to try to get ac¬ 
tion in regard to flood damage to lots 
did not estop city from pleading lim¬ 
itation to suit for such damages, 
where mayor made no definite prom¬ 
ise and did make recommendation he 
had promised, but commission re¬ 
fused to act.—City of Athens v. Ev¬ 
ans, Tex,Com.App., 63 S.W.2d 379. 

34. Ga—Corpus Juris quoted in 
Taylor v. State, 160 S.E. 667, 672, 
44 Ga.App. 64. 

37 C.J. p 727 note 86. 

35. D.C.—Glennan v. Lincoln Inv. 
Corporation, 110 F..2d 130, 71 App. 
D.C. 366. 

Ga.—Corpus Juris quoted in Taylor 
V. State, 160 S.E. 667, 672, 44 Ga 
App. 64. 

N.M.—Wilson v. Black, 163 P.2d 267, 
49 N.M. 309. 

Okl.—Dickson v. Slater Steel Rig 
Co., 280 P. 817, 138 Okl. 238. 

87 C.J. p 727 note 86. 

Mere Indulgence at debtor’s request 
is insufficient to esfop debtor from 
pleading limitation, since express 
agreement not to plead it or such 
conduct on his part as would make 
plea inequitable is necessary.—Town 
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of Franklin v. Franks, 170 S.E. 113, 
206 N.C. 96. 

36. Mo.—St. Joseph & G. I. Ry. Co. 

V. El wood Grain Co., 199 Mo.App. 
432, 203 S.W. 680. 

37. Tex.—Panhandle Const. Co. v. 
Hood, Civ.App., 114 S.W.2d 632, 
error refused. 

38. Ark.—Burnett v. Turner, 151 S. 

W. 249, 106 Ark. 290. 

37 C.J. p 727 note 8i8. 

Blind r^ance 

One claiming suspended operation 
of statutes of limitation or estoppel 
against their apparent effect must 
have not ignored the requirements 
of due care and blindly relied on a 
situation as being what It seemed 
rather than as being what it in reali¬ 
ty was.—Panhandle Const. Co. v. 
Hood, Tex.Civ.App., 114 S.W.2d 63’2, 
error refused. 

33. N.J.—Gotheiner v. Lenihan, 25 
A. 2d 430, 20 N.J.Misc. 119. 

Tex.—Schneider v. Lipscomb County 
Nat. Farm Loan Ass’n, Civ.App., 
196 S.W.2d 964, reversed on other 
grounds, Sup., 202 S.W.2d 832— 
Phillips V. Baker, Civ.App., 114 S. 
W.2d 421, error refused. 

37 C.J, p 727 note 89. 

40. Cal.—Carter v. Canty, 186 P. 346, 
181 Cal, 749. 

37 C.J. p 727 note 90. 

41. Ala.—Sullivan v. North Pratt 
Coal Co., 87 So. 804, 205 Ala. 56. 

37 C.J. p 727 note 91. 

42- Ky.—Kentucky Utilities Co. v. 
Wiggins, 72 S.W.‘2d 12, 254 Ky. 
6,29. 

Mich.—Fontana v. Ford Motor Co., 
270 N.W, 266. 278 Mioh. 199. 

Tex,—^Jordan v, Concho Thea^ec^ 
Civ.App., 160 S.W.2d 276. 

Delay for shorlr period V^hlu Hmlta* 
tlou time 

Tex-—Panhandle Const. Co, V, 
Civ-App., 114 S.W.2d' Sts,' error rer 
fused. 
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payment on outlawed notes did not estop them from 
setting up the statute of limitations against such 
notes.^^ Estoppel in no case extends beyond the 
act done or omitted in reliance on the conduct or 
representation of the party sought to be estopped^® 
A promise not to plead the statute against the orig¬ 
inal demand does not operate to estop the promisor 
from pleading it as to the new promise itself.^6 In 
the absence of either a promise or any misrepresen¬ 
tation or concealment of a fraudulent character, 
there cannot be an equitable estoppel precluding 
defendant from setting up the bar of limitations.'^'^ 
Misrepresentation as to a matter of law is merely 
an expression of opinion and will not generally sup¬ 
port an action for fraud and deceit, under princi¬ 
ples discussed in Fraud § 55, or constitute an estop¬ 
pel to rely on the statute of limitations.^^ 

Minority rule. It has been said that, in a few 
jurisdictions, a person cannot be debarred by an 
equitable estoppel from availing himself in a court 
o.f law of the statute of limitations,although ap¬ 
propriate and adequate relief under such circum¬ 
stances may be afforded plaintiff by an application 
to the court of chancery,^^ and statements and con¬ 
duct by a defendant in a suit in equity may estop 
him from setting up the statute of limitations.^^ 
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Promise or conduct after bar has attached, 
order to be effective in raising an estoppel a pn^ 
ise must be made before the claim has been ba^ 
by limitations,52 and a party’s conduct after % 
claim against him has become barred by im itation 
cannot estop him from setting up the statute.®® 

Estoppel by deed. Resting on the doctrine of es¬ 
toppel by deed is the rule that a grantee, who % 
a covenant in his deed expressly recognizes the ex¬ 
istence and validity of a particular debt or other 
obligation and agrees to pay it, is estopped thereby 
to claim that such debt or obligation was not vaKd 
or subsisting at the time he so recognized and as¬ 
sumed it;5< but he is not estopped to plead limi¬ 
tations subsequently running against his own obli- 

gation.55 

§ 26. Agreement Varying Statutory Period . 

Subject to Bomo exceptions, the parties may by agree- 
mont either shorten or lengthen the period of limitations 
prescribed by statute. 

Within restrictions imposed by matters of pub¬ 
lic policy as discussed in Contracts §§ 229, 231, and 
in the absence of statutory provision to the con- 
trary,55 or illegality on application of general prin- 


44. Ark.—Abbott v. Johnston, 195 S. 
W. 676, 130 Arkb 1.. 

45. Cs-l.—^Kemper v. Industrial Ac¬ 
cident Commission, 171 P. 426, 177 
Cal. 618. 

46. U.S.—Randon v. Toby, Tex., 11 
How. 493, 13 L.Bd. 784., 

Me.-^Trask v. Weeks, 17 A. 162, 81 
Me. 325. 

47. Cal.—tiO Bue V- Porrazzo, 119 
P.2d 846, 48 Cal,App.2d 82. 

48. U.S.—^Hilliard v. Pennsylvania 

R. Co., C.C.A.Ohio, 73 P.2d 473, cer¬ 
tiorari denied 66 S.Ct. 648, 204 U. 

S. 721, 79 L.Bd. 1258. 

Tex.—Dean v. McAdams Lumber On., 
Clv.App., 172 S.W. 762. 

37 C.J. p 727 note 86. 

48, Miss.—Corpus Jntls otnoted in. 
Izard V. Mlkell, 163 So, 498, 499, 
173 Miss. 770. 

Tenn.—Corpus Juris quoted in Whit¬ 
low V. Hardin County, 18 Tenn.App. 
347, 869. 

37 C.J, p 726 note 67. 

SO. Miss.—Corpus Juris quoted in 
Izard V. Mikell, 163 So. 498, 499, 
173 Miss. 770. 

N.J.—Freeman v. Conover, 112 A. 
324, 96 N.J.Law 89—Peters v. Pub¬ 
lic Service Corporation, 29 A.2d 189, 
132 500, affirmed 31 A.2d 

809, 133 N.J.Eq. 283—Parlrick v. 
Groves, 169 A. 701, 116 N.J.Eq. 308. 
Tenn.—Corpus Juris quoted la Whit¬ 


low V. Hardin County, 13 Tonn.App. 
347, 859. 

51. Miss.— Corpus Juris quoted la 
Izard V. Mikell, 163 So. 498, 499, 
173 Miss, 770. 

N.J.—Teas v. Third Nat. Bank & 
Trust Co., 4 A.2d 64, 125 N.J.Eq. 
224. 

Tenn.—Corpus Juris quoted iu Whit¬ 
low v. Hardin County, 13 Tenn.App. 
347, 369. 

37 C.J. p 725 note 69. 

52. Ark.—Missouri Pac. Ry. Co. v. 
Davis, 58 S.W.2d 861, 186 Ark. 401. 

53. N.M.—^Wilson v. Black, 168 P. 
2d 267, 49 N.M. 809. 

Or.—Corpus Juris oijed in. Plukkula 
V. Plllsbury Astoria Flouring? Mills 
Co., 42 P.2d 931, 931, 160 Or. 804, 
99 A.L.R. 244, rehearing- denied 44 
P.2d 162, 150 Or. 804, 99 A.L.R. 
244. 

Wash.—Edwards v. Surety Finance 
Co. of Seattle, 80 P.2d 226, 176 
Wash. 684. 

37 C.J, p 728 note 96, 

54. Cal.—Bogart v. George K. Porter 
Co., '223 P. 969, 193 Cal. 197, 

55. Cal.—Bogart v. George K. Porter 
Co., supra., 

56. U.S.—Pennsylvania R. Co* v. 
Midstate Horticultural Co„ 64 S. 
Ct. 128, 820 U.S. 866, 88 L.Ed. 96, 
mandate conformed to 146 P.2d 280, 
23 Cal.2d 877—Southem Surety Co. 
V. Austin, C.C.A.Tex., 22 P,2d 881. 
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Arlz.—Massachusetts Bonding & in¬ 
surance Co. V. Lentz. 9 P.2(i 468, 40 
Ariz, 46. 

Mo.—Cobble t. Royal Neighbors of 
America, 236 S.W. 806, 291 Mo&l25,s 
21 A.L.R. 1346—Asel v. Order,* of 
United Commercial Travelers ..pjf 
America, App., 193 S.W.2d Tf, af¬ 
firmed, Sup., 197 S.W.2d 639, 

S.D.—Corpus Juris dted ia WobOst^v. 
Order of United Commercial T^v- 
elers of America, li8 N.W.2d 7l6, 
766, reversed on other g|*oundsr,t7 
S.Ct. 1856. 

Tex.—Texas Employers Ins. Ass^»,y. 
Humble Oil & Refining €o.,‘^, 
App„ 108 S,W.2d 818, error refused 

87 C.J, p 728 note 4. 

Limitations at common law a# 4^ 
pendent on contract provision 
supra f 1. 


Ooustruotiou of statute 

(1) Statute relating to IJmitat^ 
agreements means that plalntiffi^naA 
be given at least two years 
cause of action accrues in 
file suit.—Southern Surety Oe, "4, 
Austin, C.C,A.Tex., 22 F.2d 88L ' 


(2> Statute prohibiting 
provisions limiting time for 
merely preserves full time 
for In state statutes.- _ 
Travelers' Protective Asa*n 
ca, D.C.N.T.. 47 F*2d ^13. ' ' 

Statutory Isouds , , 

(1) Where a shorter limit 
that made applicable by 
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ciples,®*^ contracts, stipulating a limited time with¬ 
in which action may be brought have been upheld, 
even though the period fixed is at variance with 
statutory limitations,provided the period fixed by 
contract is not so unreasonable as to show impo¬ 
sition or undue advantage in some way.59 The 
reasonableness of a stipulation depends not alone 
on the words of the contract, but also on the facts 
of the particular case.®® In accordance with the 


§ 26 

foregoing general principles and the view adopted 
in'the particular jurisdiction, the courts have held 
that the parties may, by agreement, shorten®^ or 
lengthen®2 the period of limitations prescribed by 
statute, or that they may not shorten,®® or may not 
lengthen,®4 the statutory period. 

Where a contractual provision varying the limi¬ 
tation period prescribed by statute is valid, it will 
be enforced in accordance with its terms.®® Such 


official bonds Is provided for In a 
bond, it is of no force and will be 
rejected as surplusage.—Forest Tp. 
V. American Bonding Co., 154 N.W. 
26, 187 Mich. €57. 

(2) Any stipulation to extend time 
for bringing action on contractor’s 
bond under public building statute 
is opposed to policy of statute, and 
is not effective.—National Surety Co. 
V. American Cement Tile Mfg. Co., 
147 So. 158, 226 Ala. 373. 

Coniiuon.law bonds 
The general statute of limitations 
becomes part of “statutory bond,” 
but parties to “common-law bond” 
may provide therein for bringing of 
suit thereon within shorter time than 
that provided by statute of limita¬ 
tions and generally are bound by 
such agreement.—Berry v. Central 
West Casualty Oo., 8 N.W.2d 830, 
301 Mich. 427. 

57. Ga.—R. J, & B. P. Camp Lum¬ 
ber Co. V. Citizens' Bank, 82 S.B. 
492, 142 Ga. 84. 

37 C.J. p 72S note 5. 

58. Minn.—Hayfleld Farmers Eleva¬ 
tor & Mercantile Co. v. New Am¬ 
sterdam Casualty Co., 282 N.W. 
265, 203 Minn. 522. 

58. Cal.—Bollinger v. National Fire 
Ins. Co. of Hartford, Conn., 147 P. 
2d 611, reheard 164 P.,2d 399, 25 
Cal.2d 399—Frankini v. Barik of 
America Nat. Trust & Savings 
Ass’n, 88 P.2d 790, 31 Cal.App,2d 
€66—Adams v. Standard Accident 
Ins. Co., 12 P.2d 464, 124 Cal.Afjp. 
333. 

Iowa.—Cook V, Heinbaugh, 210 N.W. 
129, 202 Iowa 1002. 

Ky.—^Prewitt v. Supreme Council of 
Royal Arcanum, 194 S.W.2d 633, 
302 Ky. 301—Johnson V. Calvert 
Fire Ins. Co., 183 S.W.2d 941, 298 
Ky. 669. 

Minn.—Hayfleld Farmers Elevator & 
Mercantile Co. v. New Amsterdam 
Casualty Co., 28,2 N.W. 265, 203 
Minn. 522. 

Mo.—Ooxjpus Juris cited in Tuthill v. 
Fidelity & Deposit Cto. of Maryland, 
App., 119 S.W.2d 468, 479. 
N.Y.^4V.ppeJ Mstrt^Mtan Life Ins. 

286 KY.S. 4244 159 Misc. 118. 
37 C.J. p 72§ note 7. 

WasltM6olumbla Security Co, v. : 
mtnsk Accident & Liability Co., 1^3 


P. 137, 108 Wash. 116—Sheard v. 
U. S. Fidelity & Guaranty Co., 107 
P. 1024, 58 Wash. 29, rehearing de¬ 
nied 109 P. 276, 58 Wash. 29. 
Careful scmtiiiy 

Courts should scrutinize carefully 
agreements between depositor and 
bank whereby shorter limitation pe¬ 
riod than that fixed by statute Is 
fixed, in which depositor may claim 
credit or refund for error in state¬ 
ment of depositor’s account.—Prank- 
inl V. B^nk of America Nat. Trust & 
Savings Ass’n, 8i8 P.2d 790, 31 Cal. 
App.2d 666. 

Provision held unreasonable 

Cal —Franklin v. Bank of America 
Nat. Trust & Savings Ass’n, supra. 
N.Y.—Appel v. Metropolitan Life Ins. 

Co., 286 N.Y.S. 424, 159 Misc. 118. 
Provision held not unreasonable 
Cal.—Olds V. General Acc, Fire & 
Life Assur. Corp., 155 P.2d 676, 67 
Cal.App.2d 812—Hamacker v. Wil¬ 
liams, 70 P-2d 973, 22 Cal.App.2d 
256. 

Analogy to statutory limitations 
Courts of law, when determining 
the measure of diligence that may 
be fairly exacted by the contract or 
stipulation in the prosecution of a 
claim, will resort to the standards 
and analogies of cognate .statutes to 
inform and regulate their judgment. 
—South & Central American Com¬ 
mercial Co. V. Panama R. Co., 142 
N.E. 666, 237 N.Y. 287. 

61. U.S.—Gifford v. Travelers Pro¬ 
tective Ass’n of America, C.C.A. 
Cal., 153 P.2d 209—Schram v. Rob¬ 
ertson, C.C.A.Cal., Ill F.2d 722— 
Holderness v. Hamilton Fife Ins. 
Co. of New York, D.C.Pla., 54 P. 
Supp. 145—American Surety Co. of 
New York v. Wheeling Structural 
Steel Co„ D.C.W.Va., 26 P.Supp. 
395, reversed on other grounds, Q, 
C.A., American Surety Co. v. 
Wheeling Structure Steel Co., 114 
F.2d 237. 

Cal.—Olds V. General Acc. Fire & 
Life Assur. Corp., 155 P.2d 676, 
67 Cal.App.2dr 812—Hamaker v. 
Williams, 70 P.2d 973, 22 Cal.Aph. 
2d 2B6. 

Iowa.—Cook V. Heinbaugh, 21^‘ N.W. 

129, 202 lowd. 1002; 

La.—^Landis & Young v. Gossett & 
Winn, App., 178 So. 76fi. 

Mo.-^Corim StiMb in Tutldllf 
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V. Fidelity & Deposit Co. of Mary¬ 
land, App., 119 S.W.2d 468, 470. 
37 C.J. p 728 note 6. 

Stockholder's liability 
N.Y.—Schram v. Cotton, 12 N.Y.S.2d 
91'8, 257 App.Div. 283, eif!irmeds24 
N.E.2d 306, 28 N.Y. 499. 

Zn KentuclEy 

(1) It has been held that the par¬ 
ties could not, by contract, shorten 
the period of limitations prescribed 
by statute.—Union Cent. Life Ins. Co. 
V. Spinks, 84 S.W. 1160, 119 Ky. 
261, 69 L.R.A. 264, 7 AnnCas. 913— 
JEtna Casualty & Surety Co. y. U. S. 
Gypsum Co., 39 S.W.2d 234, 239 Ky. 
247—Maryland Casualty Co. v. Dick¬ 
erson, 280 S.W. 1106, 213 Ky. 805. 

(2) More recent decisions, however, 
have held that the parties may val¬ 
idly shorten the statutory period of 
limitations by agreement to such ef¬ 
fect.—^Prewitt v. Supreme Council of 
Royal Arcanum, 194 S.W.2d 633, 302 
Ky. 301—Johnson v, Calvert Fire 
Ins. Co., 183 S.W-2d 941, 298 Ky, 
669—^Burlew v. Fidelity & Casualty 
Co., 122 S.W.2d 990, 276 Ky. 132, 121 
A.L.R. 751. 

62. U.S.—Gifford v. Travelers Pro¬ 
tective Ass’n of America, C.C.A. 
Cal., 153 P.2d 209—U. S. v. Curtiss 
Aeroplane Co., C.C.A.N.Y., 147 P.2d 
639—Schram v. Robertson, C.C.A. 
Cal., Ill p.2d 722. 

63. N D.—Storing v. National ^re- 
ty Co., 215 N.W. 875, 56 N.D, J4. 

S.C.—Barringer v. Fidelity & Deposit 
Co. of Maryland, 159 S.E. 373, 161 
S.C. 4. 

64. Kan.—Commercial Nat. Bank v. 
Tucker, 254 P. 1034, 123 Kan. 214. 

Ky.—Burlew v. Fidelity & Casualty 
Co. of New York, 122 S.W.2d 990* 
276 Ky. 132, 121 A.L.R, 751— 
zens Bank of Shelbyville v. Ht^t^ 
ison, 113 S.W.2d 1148, 272 Ky., l$i 
—Bates’ Adm'r v. Lockery,, 44 S«W 
2d 689, 241 Ky.‘498. \ 

Agreement for Illegal extension 
shown ^ 

Kan.—^Wallace v. ^otithwpjstetTl 
itarium Co., 161 P.2d l^sl®ra 

m. 

to. u.s,^., 

Co.. lid 4811, 

Cal.—WareV. iSeHer, 148 P,^ 414 
. 63 C^.App.2^ 817. 
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contracts, however^ being in derogation of law, are 
not especially favored and should be construed with 
strictness against the party invoking them,^^ and, 
where a contract limitation on the time to sue ap¬ 
plies only under certain conditions, such conditions 
must exist or it will not bar the action.^'^ A literal 
construction should not be put on the stipulation, 
but an implied exception should be incorporated in¬ 
to it.^8 

A party is estopped to assert the contractual lim¬ 
itation where he induces the other party to delay 
commencing suit.®^ f 

He formation of instruments. There is authority 
to the effect that a proceeding in ec^uity to reform 
a A^riting is not a suit within the meaning of a 
clause in the instrument providing a special short 
limitation period for actions on the instrument,*^® 
and even that, where reformation is involved, no 
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such period, for a time shorter than that fixed by 
statute, can be validly provided for ;7i and agaia 
where enforcement and reformation were sought 
it was said that a contractual limitation on proceed¬ 
ings to enforce claims under the instrument would 
not bar a suit d'esigned solely for reformation^ 
and consequently, where action on the unreformed 
instrument was brought within the time limited but 
was later discontinued at the suggestion of tht 
court and the petition amended to seek both en¬ 
forcement and reformation, at a time beyond the 
period fixed by the contract, the provision in ques¬ 
tion could not bar the assertion of right.'^a The 
same is true where a suit at law on the instrument, 
commenced within the specified time, is continued 
pending proceedings in equity for its reformatioih 
although the decree of reformation is entered at a 
period later than that limited in the agreementJ* 


D. WHAT LAW GOVERNS 


§ 27. In General 

Ordinarily, with respect to limitation of actions, the 
law of the forum governs. 

Statutes of limitation are generally considered as 


municipal regulations founded on local policy, 
which have no coercive authority abroad, and with 
which foreign jurisdictions have no concern, and 
hence the general rule is that in respect of the lim¬ 
itation of actions the law of the forum governs,76 


Co. of New York, 122 S.W.2d 990, 
276 Ky. 13,2, 121 A.L.R. 761. 

La.—Landis & Young* v. Gossett & 
Winn, App., 178 So. 760. 

Wash.—Lane v. Department of Labor 
and Industries, 161 P.2d 440, 21 
Wash.2d 420. 

aa. Minn.—Dechter v. National 
Council K. L. a, 163 N.W. 742, 130 
Minn. 3'29, Ann.Cas.l917C 142. 

67. Minn.—^Dechter v, National 
Council K. L. C., supra. 

8"^ C.J. p 729 note 10, 

68. Mass.—Elliot Nat. Bank v. Beal, 
6 N.E. 742, 141 Mass. 666. 

37 C.J. p 729 note 11. 

69. Wash.—^Columbia Security Co. v, 
.^tna Accident & Liability Co., 183 
P. 137, 108 Wash. 116. 

70. N.J.—Glammares v. Allemania 
Fire Ins. Co., 105 A. 611, 8,9 N.J.Bq. 
460. 

71- Neb.—Grand View Bldg. Ass'n 
V, Northern Assur. Co., 102 N.W. 
246, 73 Neb, 149. 

72. Md .—JEtnsi Indemn. Co. v. Bal¬ 
timore, S, P. & C. Ry. Co., 84 A. 
166, 117 Md. 623. 

73. Fla.—Taylor v. Glens Falls Ins. 
Co., 32 So. 877, 44 Fla. 273. 

Md.—j(3Etna Indemn Co. v. Baltimore, 
S. P. & C. Ry. Co., 84 A. 166, 117 
Md. 6.23. 

74. U.S.—Rosenbaum v. Council 


Bluffs Ins. Co., C.C.Iowa, 37 P. 7, 8 
L.R.A. 189. 

76. U.S.—Corpus Juris guoted la 
Van Dyke v. Parker, C.C.A.Arlz., 83 
F.2d 86, 38—Wood & Sellck v. Com- 
pagnie Generale Transatlantigue, 
C.C.A.N.Y., 43 F.2d 941--Standard 
Oil Co. of New York v. Tampico 
Nav. Co., D.C.N.Y., 21 F.2d 796— 
Anderson v. Andrews, D.C.Pa., 62 
F.Supp. '705, reversed on other 
grounds, C.C.A., 156 F.2d 072, re¬ 
versed on other grounds Cope V. 
Anderson, 67 S.Ct. 1340--Huber v. 
Rebay, D.C.N.Y., 60 P.Supp. 10— 
Corpus juris cited la Alexander v. 
Creel, D.C.Mlch., 64 F.Supp. 662, 
662—Holderness v. Hamilton Fire 
Ins. Co. of New York, D.C.Fla., 64 
F.Supp. 146—In re Strotz, D.C.Cal., 
60 F.Supp. 322—Calvin v. West 
Coast Power Co., D.C.Or., 44 P. 
Supp. 783—Momand v. Universal 
Film Exchange, D.C.Mass., 43 F. 
Supp, 996—Tinsley v. Mills, D.C. 
La., 36 F.Supp. 621—Corpus Juris 
cited la Cauley v. S. B. Massengill 
Co., D.C.Tenn.. 35 P.Supp. 371, 37,2 
—Haefer v. Herndon, D.O.Ill., 22 
F.Supp. 623—^Abercrombie v. Unit¬ 
ed Light & Power Co., U.C.Md., 7 
F.Supp. 530—Miles v. McGrath, D. 

C. Md., 4 F.Supp. 603—Crampton v, 

D. V. Prlone Co., D.C.Conn., 1 F. 
Supp. 989. 

Ala.—Mullins v. Alabama Great 
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Southern R. Co., 195 So. 866, 239 
Ala. 608. 

Cal.—^Western Coal & Min. Co. v. 
Jones, 167 P.2d 719, 27 Cal,2d 819 
—State of Ohio, ex rel. Squii:® v. 
Porter, 129 P.2d 691, 21 Cal.2d 46, 
143 A.L.R. 1432, certiofari denied 
68 S.Ct. 681, 318 U.S. 757, 87 LEd. 
1181, rehearing denied 63 S.Ct 
759, 818 U.S. 800, 87 L.Ed. 1164— 
Engel V. Davenport, 228 P. 710, 194 
Cal. 344, reversed on other grounds 
46 S.Ct, 410, 271 U.S. 83, 70 LBd. 
1818—Perkins v. Benguet Consot 
Mining Co., 132 P.,2d 70, 65 Cal.Ai^. 
2d 720, certiorari denied Benguet 
Consol. Mining Co. v. Perkins, 63 S, 
Ct 1435, 319 U.S. 774, 87 L.Ed. 
1721, rehearing denied 64 S.Ct 429, 
320 U.S. 803, 816, 88 L.Ed. 485. 

Del.—^White v, Govatos, 10 A.2d’624, 

1 Terry 849. 

D.C.—Kaplan v. Manhattan Life Ins. 
Co. of New York, 109 F,2d 468, 71 
App.D.C. 260. 

Fla.—Van Deren v. Lory, 100 So. 794; 
87 Fla. 422. 

Ga.—Owsley v. Bowden, 132 S.lfe T9, 
161 Ga. 884, 44 A.L.R. 796. ■ / 

Idaho.—American Mut. Building 
Loan Co. v. Kesler, 13'7 P.2d , 
64 Idaho 799. ^ 

Ind.—Corpus Juris cited iu 
Ludlow. 160 N.E. 450, 451, 199 
733. . > / 

Iowa.—Williams v. BurnsJd^,!^ 

W. 413, 207 Iowa 239. 
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regardless of where the cause of action arose,or 
of whether or not the action would be barred in 
the state in which it arose,77 and irrespective of the 
residence of the parties at the time the cause of 
action accrued.78 The rule is applicable as well in 
matters of exception from the bar fixed by the 


§ 27 

statute as in matters of the actual bar itself,79 and 
notwithstanding the legislation or the judicial con¬ 
struction thereof is different from that prevailing 
in other jurisdictions but the law of the place 
where the cause of action arose has been held to* 
determine the nature of the relationship between 


jSj&n .— Corpus Juris cited lu Leonard 
V. Kleitz, 127 P.2d 421, 422, 155 
Kan. 626. 

_Roper v. Monroe Grocer Co, 129 

So. 811, 1'71 La. 181, 75 A.L.R. 
197, answer to certified Questions 
confornaed to 129 So. 815, 14 iLa. 
App. 270- 

_ Corpus Juris cited iu Alropa 

Corporation v. Britton, 188 A. 722, 
72*3, 135 Me. 41. 

]yXinn.—In re Daniel's Estate, t294 N. 
W". 465, 208 Minn. 420. 

Hiss —^Dunn Const. Co. v. Bourne, 
159 So. 841, 172 Miss, 620. 

Ho—Turner v. Missouri-Kansas-Tex- 
as R. Co,. 142 S.W.2d 455, 346 Mo. 
28, 129 A.L.R.. <829—Corpus Juris 
cited iu State of Kansas ex rel. 
and to Use of Winkle Terra Cot¬ 
ta Co. V. U. S. Fidelity & Guar¬ 
anty Co., 40 S.W.2d 1050, 1052. 328 
Mo. 295, certiorari denied XJ. S. 
Fidelity & Guaranty Co. v. State 
of Kansas ex rel, and to Use of 
Winkle Terra Cotta Co, 52 S.Ct. 34, 
>284 U.S. 666, 76 L Ed. 656-^orptis 
Juris cited iu Alropa Corp. v. 
Smith, App., 199 S.W.2d 866, 869. 

Mont.—corpus Juris cited lu Hoge- 
voll V. Hog'evoll, 16i2 P,2d 218, 221. 

—Smith V. Turner, 17 A.2d 87, 
91 N.H. 198. 

N.X—McClellan v. F. A. North Co., 
187 A. 337, 14 N.J.Misc. 760, af¬ 
firmed 191 A. 753, 118 N.J.Law 168. 

—^Keisel v. Tork, 125 P.2d 717, 
46 NlM. 210. 

iq-.y,—Baker v. Cohn, 41 N.T.S.2d 
7j65, 266 App.Piv, 236, motion de¬ 
nied 43 N.'5r.S.2d 852. 266 App.Div. 
g 47 —.-w. B. Dunn Co. v. Corwin, 17 
N.T.S2d 677. 268 App.Div. 609— 

Reisman v. Hall, 12 N.Y.S.2d 442. 
i257 App Div. 892—Bicknell v. Hood. 
6 N.T.S.2d 449, 168 Misc. 727—^An¬ 
glo . California Nat. Bank of S^n 
Francisco v. Klein, 296 N.Y.S. 191, 
162 Misc. 89(8—Roseman v. Fidelity 
& Deposit Co. of Maryland, 265 N. 
T.S. 567, 148 Misc. 132—In re 
lough’s Estate, 265 N.Y.S. 301, 148 
Misc. 73‘. 

—Sayer v. Henderson, 35 S.E.2d 
875, 225 N.C. 642—^Webb v. Webb, 
23 S E 2d 897, 222 N.O. 551—Tief- 
fenbrun v. Flannery, 151 S.E. 867, 

. 1^8 N.C. 397^ 68 AX.R. t210. 

Ohio.—^Alropa Corporation v. Kirch- 
wehm, 4.pp., 36 N.E.2d 511, appeal 
'dismissed 29 N.E.2d 364, 137 Ohio 
St. 318, affirmed 33 N.E.2d 655, 138' 
Ohio St. 30, appeal dismissed 61 S. 
Ct. 1120^ 313 U.S. 649, 86 L.Ed. 
1514. 


Pa.—Rosenzweig v. Heller, 153 A. 
346, 302 Pa. 279—^In re Fletcher’s 
Estate, 45 Pa.Dist. & Co. 673. 

S.D.— Corpus Juris cited iu Wolfe v. 
Order of XJ. C. T. of America, 18 
NW.2d 755, 758. 

Utah,— Corpus Juris cited iu Gillespie 
V. Blood, 17 P.2d 822, 825, 81 Utah 
306. 

Va.—^Hospelhom v. Corbin, 19 S.E.2d 
72, 179 Va. 348. 

Wash.—Bates v. Cooley, 60 P.2d 23, 
liS7 Wash. 489—Chandler v., 
Humphrey, 31 P.,2d 1012, 177 Wash.' 
402, 

37 C.J. p 729 note 13. 

Limitations applicable to actions for 
wrongful death see" Death § 28 b. 
is a fundamental principle that 
remedies are governed by the law 
of the forum, and this principle is 
controlling in all matters relating 
to the statute of limitations."—^Wes¬ 
ton v. Jones, 199 N.W. 431, 432, 160 
Minn. 32. 

No extraterritorial effect 

(1) Generally speaking a statute 
of limitations has no extraterritorial 
effecL—Christner v..Chicago, R. I. & 
P. Ry. Co., 64 S.W.2d 752, 228 Mo. 
App. 220. 

(2) Comity statutes are deemed to 
incorporate the foreign statute of 
limitations into the law of the forum, 
as though it were such, rather than 
to give the foreign law extraterri¬ 
torial effect, as discussed infra § 31. 
Bealty 

An action to foreclose mortgage on 
realty in state involves title to, or 
possession of, such realty, and henoe 
is governed by state statutes of lim¬ 
itations, not those of foreigm state, 
wherein mortgage and note secured 
thereby were executed and deliv¬ 
ered, although a mortgage does not 
transfer title to property.—^Hogevoll 
V. Hogevoll, Mont., 162 P.2d 218. 

76. U.S.—Continental Ill. Nat. Bank 
& Trust Co. of Chicago v. Holmes, 
D.C.Pa,, 21 F.Supp. 309. 

Cal.—Biewend v. Biewend, 109 P..2d 
701, 17 Cal.2d 108, 182 AL R. 1264 
—In re Cole’s Estate, 126 P.2d 660, 
62 Cal.App.2d 620. 

77. tr.S.— V. GSorge R. Cooke 
Co.,^ C.C.AMich., 124 P.2d 663, 146 
A.L.R, 1352, certiorari denied 
George R- Cooke Co. v. Maki, 62 S. 
Ct. 1274, 316 U.S. 686, 86 L.Ed. 
1768. 

D,<ir.—WfellS Y« Alropa Cdrporation, 
82 F4<1 887, ’66 App.D.C; 281. 


N.H.—Smith v. Turner, 17 A.i2d 87, 
91 N.H. 198. 

N.M,—Heisel v. York, 125 P.2d 717, 
46 N.M. 210. 

N.Y.—^Duval V. Skouras, 44 N.Y.S.2d 
107, 181 Misc. 651, affirmed 46 N. 
Y.S.2d 8'88, 267 App.Div. Sll, and 
61 N.Y.S 2d 379, 270 App.Div. 841. 
Ohio.—^Alropa Corporation v. Kirch- 
wehm, App., 36 N.E.2d 511, appeal 
dismissed 29 N.E.2d 364, 137 Ohio 
St 318, affirmed 33 N.E.2d 655, 138 
Ohio St. 30, appeal dismissed 61.p. 
Ct 1120, 313 U.S, 549, 8^ L.Ed. 1614. 
Statutes extinguishing right of ac¬ 
tion see infra § 30. 

78. U.S.—Continental Ill. Nat. Bank 
& Trust Co. of Chicago v. Holmes, 
D.C.Pa., 21.F.Supp. 309. 

Cal.—Sullivan v. Shannon, 77 P.2d 
498, 25 Cal.App..2d 422. 

N.M—Heisel v. York, .125 P.2d 717, 
46 N.M. 210. 

Effect of residence under comity 
statutes see infra § 31. 

Poreigra plaintiff appearing in local 
courts IS subject to local period of 
limitations except as modified by 
statute, regardless of period of sim¬ 
ilar statutes "in his jurisdiction.— 
Smith V. Shepler, 48 P 2d 999, 8 Cal. 
App.2d 717. 

79. U.S.—Corpxis Juris quoted In 
Van Dyke v. Parker, C.C.A.Ariz., 
83 P.2d 36, 38—Graham v. Engle- 
mann, D.C.Tex.i 263 F. 166. 

Ind.—Corpus Juris cited in Hobbs v. 
Ludlow, 160 N.E. 450, 461, 199 Ind. 
733. 

Miss.—^Dunn Const. Co, v. Bourne, 
159 So. 841, 172 Miss. 620. 
Intermption of statute 

Whether institution of suit inter¬ 
rupts running of limitations if suit 
is dismissed other than on merits de¬ 
pends on law where suit was insti¬ 
tuted.—^Waterman v. Powell, C.C.A 
Canal Zone, 66 F.2d 80. 

Penal character 

The law of the forum Will be ap¬ 
plied in determining the penal 
acter of a statute for the purpose'of 
deciding whether an action ther^tm- 
der is barred by a statute of liraft- 
tations against penalties.—-S6fithei*n 
Package Corporation v. Walfon,^ **18 
So.2d 468, 19'6 Miss. 786. certibi^ 
denied 65 S.Ct. 93, 323 UJ?. 

Ed. 609. 

sa XJ.S.—rOarpus ‘ ^ 
yan I>yke v., 

83 F.2d 35, $8. 

Pa.^Newton's Estate*. 46 
49." 
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che parties in so far as that relationship may bear on 
the issue of limitations of the forum, 

The general rule applies wherever foreign stat¬ 
utes bar merely the remedy as distinguished from 
the right,82 and has been said to have no excep¬ 
tions other than those which may be found in the 
law of the forum.83 By force of a provision in a 
state constitution, however, admission of the state 
into the Union may not operate to substitute a dif¬ 
ferent statute of limitations from that which gov¬ 
erns a cause of action arising in a territory out of 
which the state was created ,*8^ as where the cause 
of action arose prior to admission of the state,8^ 
although it has been held that, where the claim 
was not asserted until after the territory became a 
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State, the limitations of the state apply.86 

Where Ck cause ef action arises under mant^ 
law, an action thereon in a state court of taw'ls 
controlled by the local statutes of limitations.^^" 

§ 28. Actions on Contracts 

As a general rule, the statutes of limitation of 
forum govern In actions on contracts. ' ' 

As a general rule, since statutes of limitations af¬ 
fect the remedy only, an action on a contract is 
governed by the lex fori, that is, by the statutes of 
the state or country in which the action is brought 
and not by the lex loci contractus or the lex dony. 
cilii.88 xhe law of the forum ordinarily contn^ 


Bl, N.T.—^Dougrherty V- National 

City Bank of New York, 586 N.Y. 
S, 491. 167 Misc. 849. 

S4. Me.—Pringle v. Gibson, 195 A. 
696, 185 Me. 297, rehearing denied 
197 A. 553, 135 Me. 612. 

Miss.—Louisiana & Mississippi R. 
Transfer Co. v. Long, 131 So. 84, 
159 Miss. 654. 

Statutes extinguishing right of ac¬ 
tion see infra § 30. 

Both contracts and tort 

Foreign statute of limitations, not 
operating to transfer title to prop¬ 
erty, only affects remedy, not right 
of action, whether on contract or in 
tort.—^Warner v. Buffalo Drydock Co., 

C.O.A.N.Y., 67 F.2d 640, certiorari 
denied Buffalo Dry Dock Co. v. Sal- 
keld, 64 S.Ct. 529, 291 U.S. ^78, 78 
L.Bd. 1066. 

83. Kan.—Corpus Juris cited tn 
Leonard v. Kleitz, 127 P,2d 421, 
422, 165 Kan. 636—Nickel v. Vogel, 
92 P. 1106, 76 Kan. 626. 

Mont.—Corpus Juris cited in Hoge- 
voU V. Hogevoll, 162 P.2d 218, 221. 
Statutes giving effect to foreign 
statutes see infra S SI. 

84. Okl.—Williams v. Pearce, 226 P. 
373, 98 Okl. 206—Sager v. Jordan, 
193 P. 8'76, 80 Okl. 26, 

37 O.J. p 729 note 17. 

Where a state was formed out of 
two territories, one consisting of 
Oklahoma Territory and the other 
of Indian Territory, and where a 
cause of action arose in the latter be¬ 
fore the state was formed, under the 
provisions of the state constitution 
the laws in effect In the respective 
territories governed limitations of 
actions arising in each portion of the 
state, so that limitations applica¬ 
ble were those of Indian Territory 
and not those of the territory or 
state of Oklahoma.—Patterson v. 
Rousney, 159 P. 63o, 68 Cal. 185, er¬ 
ror dismissed 30 S.Ct. 132, 248 U.S. 
r)93, 63 I^Kd. 537. 

85. Okl.—Thomas v. Trimble*, 267 P. 


'243, 130 Okl. 223, certiorari denied 
49 S.Ct. 24, 278 U.S. 6.22, 73 L.Dd. 
643—^Harris v. Grayson, 264 P, 623, 
627, 129 Okl. 281, reversed on other 
grounds 49 S.Ct, 306, 270 U.S. 800, 
73 L.Bd. 700—Julia Oil & Gas Co. 

V. Cobb, 262 P. 650, 128 Okl. 260— 
Randel v. Heckman, 246 I\ 589, 114 
Okl. 190—^Beaver v. Wilson, 246 
p. 34, 11'7 Okl. 68—Rowe v. McIn¬ 
tosh, '225 P. 948, 101 Okl. 1299. 

86. Okl.—Clark v. Keith, 229 P. 613, 
103 Okl. 20. 

87. U.S.—Bonam v. Southern Men¬ 
haden Oorp., D.C.Pla., 284 F. 362. 

State statutes of limitation as in¬ 
applicable to suits brought in ad¬ 
miralty see Admiralty § 87, 

88. U.S.—Titus V. Wells Fargo Bank 
& Union Trust Co., C.C.A.Tex., 134 
P.2d 228—Alropa Corporation v. 
Rossee, C.C.A.Qa„ 86 F.2d 118— 
In re Maya, D.C.Ark., 38 F.Supp. 
968, affirmed, C.C.A., Biggs v. Mays, 
125 F.2d 693—^Burns Mortg. Co. V. 
Hardy, D.O.N.H,, 19 F.Supp. 827, 
affirmed, C.C.A., 94 F.2d 477. 

Ark.—Pettigrew v. Pettigrew, 291 S. 

W. 90, 17.2 Ark. 647. 

D.C.—^Kaplan v, Manhattan Life Ins. 
Co. of New York, 109 F.2d 468, 71 
App.D.C. 260. 

Ga.—^Harrison v. Citizens & South¬ 
ern Nat. Bank, 195 S.D. 760, 186 
Ga 566—Gaffe v. Williams, 22 S.K. 
2d 612, 194 Ga 673, answer to cer¬ 
tified question conformed to 22 S. 

E.2d 765, 68 Ga.App. 299. 

Idaho.—American Mut. Building & 
Loan Co. V. Kesler, 137 P.2d 960, 
64 Idaho 799. 

Ky,—Oliver v. Crewdson^s Adm’r, 77 
S.W.2d 20. 266 Ky. 797. 

Me.—Corpus Juris cited lu Alropa 
Corporation v. Britton, 188 A 722, 
723, 135 Me. 41. 

Md.—Taggart v. Wachter, Hoskins & 
Russell, 21 A.2d 141, 179 Md. 60$, 
141 A.L R. 751. 

Miss.—Montgomery v. Yarbrough, 6 
So.2d 806, 102 M^ss, 856, suggestion 
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of error overruled 6 So.2d 926, Ifta 
Miss. 656. 

Mo.—Corpus Juris cited in Cartei* y. 
Burns, 61 S.W.2d 938, 941, '332 
1128—Corpus Juris cited in Ali^opa 
Oorp. V. Smith, App., 199 S.^.2a 
866, 869. 

Mont.—Corpus Juris cited in Hoge- 
voll V. Hogevoll, 162 P.2d 218, 221 
—Bahn v. Fritz* Estate, lo |>.2d 
1061, 92 Mont 84. 

N.Y.—Harmon v. Alfred Peats Co., 
^14 N.Y.S. 363, 216 App.Div, 
reversed on other grounds 1S4 N.E. 
$14, 243 N.Y. 478—Duggan v. tub- 
bin, 226 N.Y.S. 288, 131 Misc.,154 
—Liberty Mut. Ins. Co. v. Sod^te 
Coiffure, 60 N.Y.S.2d 40. 

Ohio.—McCormick v. Taft, 22 N.;i^2d 
510, 61 Ohio AjpP- 200—-Alyopa 
poration v. Klrchwehm, App., U 
N.E,2d 611, appeal dismissed 29, H. 
E.2d 364, 137 Ohio St 31«, 

33 N.B.2d 665, 138 Ohio Sj;. $5,^ 
peal dismissed 61 S.Ct ,li20/ ^1$ 

U. S. 549, 86 L.Ed. 1614. 

Pa.—Freeman v. Lawton, '46 
206, 363 Pa 613—In re Mercefa ^ 
tate, 199 A 481, 880 Pa. 475. ' ; 

S.D.—Corpus Juris cited in Wolfe y. 
Order of U. S. T. of Ahierics> p 
N.W.i2d 765, 768—L. D, PoyelJE’Oe. 

V. Larkih, 217 N.W. 200,^ 

245. ^ ' 

Tex,—Corpus Juris cilied in y- 
Perry, Civ*App., 11 S.'W'.2d 3.62; p3. 
Yt.—Coral Gables v. Christojil^t 
189 A 14*7, 108 Vt 414, 109 
474. ’ . , 

Va.—Hospelhorn v. Corbin, 

72, 170 Va 848, ' 

Wis.—In re Bate's Will, 275 
460, 226 Wis. 564. 

37 C.J. p 730 note 21. I 

Comity statutes as making 
limitations applicable sed 
81. 

«It is aadomatlc that 
rather than the lex loci 
governs so far as the 
actions is oonc6rn6d,*’---C^P^^'i'^^^p 
Ill. Nat Bank A Trust Co. 
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where the defense of limitations is interposed to 
bar an action of debt,^® or one on a bond,^<> check, 
or promissory note ,^2 or on a contract of guaran¬ 
ty,S3 or insurance,34 or in a stockholder’s deriva¬ 
tive suites The lex loci contractus has, however, 
been held to govern the question whether or not a 
cause of action based on contract is of the par¬ 
ticular nature that falls within the terms of a stat¬ 
ute of limitations of the forum.33 
Limitations of the forum have been held con¬ 
trolling whether the statutory bar has37 or has not^s 
fully run against the contract in the jurisdiction in 
which it was made, and it has been held immaterial 
that the parties remained residents of the foreign 
jurisdiction until any action on the contract had 
become barred by the limitations of such foreign 
jurisdiction,33 or that plaintiff suing on a contract 
made in another state has been at all times a resi¬ 
dent of that state.i In determining whether or qot 
a foreign statute of limitations is to be considered 

cago V. Holmes, D.C.Pa., 21 F.Supp. I 
309, 310. ' 

Bales stoumarlzed 
“Matters bearing upon the execu¬ 
tion, the interpretation, and the va¬ 
lidity of a contract are determined 
by the law of the place where the 
contract is made. Matters connected 
with its performance are regulated 
by the law prevailing at the place of 
performance. Matters respecting the 
remedy, such as . . . statutes of 

limitation, depend upon the law of 
the place where the suit is brought.” 

—Scudder v. Union National Bank, 

III., 91 U.S. 406, 412, 23 L.Ed. 245— 

Green'v. Tuttle, C.C.A.Mlnn., 2 F.2d 
455, 456. 

Bzcept as the rule may be changed 
by statute, the courts of the forum 
will apply their own limitations in 
determining whether a suit on con¬ 
tract is barred.—Alropa Corporation 
V, Kirchwehm, 33 N.B.2d 666, 138 
Ohio St. 30, appeal dismissed 61 S. 

Ct. 1120, 313 U.S. 649, 85 L.Ed, 1614. 

89. N.a—Smith v. Gordon, 169 S.E. 

634, 204 N.C. 695. 

99.’ Mo.—State of Kansas ex rel. 

Winkle Terra Cotta Co. v. U. S. 

Fidelity & Guaranty Co., 14 S.W.2d 
576, 322 Mo. 121, 

91. W.Va.—Selected Kentucky Dis¬ 
tillers V. Foloway, 19 S.E.2d 94, 124 
W.Va. 72, 139 A.L..R. 1277. 

92. U.S.—Otis for Use of Eaton v. 

Bennett, aC.A.Pa., 91 F.2d 631, 
certiorari denied Otis v. Bennett, 

58 S.et. 48, 302 U.S. 727, 82 L.Ed. 

561^—^Alropa Co-rporation v. Myers, 

- D.G.Del., 55 F.Supp. 936—In re 
a«ayst-D.C.Ark,, 38 F.Supp. 96$, af- 
fifmei: C.C.Am Biggs v. Mays, 125 
P.2d '693—Continental Ill. Nat. 

Trttet Oo. of Chicago v. 
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as governing the nature, validity, or legal effect of 
a contract, or as only a law regulating the remedy 
to be had for enforcing the contract, the particular 
words made use of in the act are immaterial, if in 
effect it only operates to suspend or take away the 
remedy.2 

Statutes expressly imposing limitations on for¬ 
eign contracts. Sometimes statutory bars are ex¬ 
pressly prescribed for causes of action arising on 
foreign contracts, and, in upholding the validity of 
such statutes, it has been said that the several stated 
may, in virtue of their reserved sovereignty, bar 
by statute remedies on contract made in sister 
states, if suit is not brought for their enforcement 
within the period prescribed.3 The fact that the pe¬ 
riod limited by statute within which to bring suit 
on actions or contracts arising in the state of the 
forum is greater than the period prescribed for 
those arising on contracts in other states is not kna- 
terial.4 


Holmes, D.C.Pa., 21 F.Supp. 309— 
Burns Mortg. Co. v. Hardy, D.C. 
N.H., 19 F.Supp. 1827, affirmed, C.O. 
A., 94 F.2d 477. 

Ga.—Gaffe v. Williams, 22 S.E.2d 512, 
194 Ga. 673, answer to certified 
question conformed to 22 S.E.2d 
766, 6$ Ga.App. 299. 

Ky.—Olive v. Crewdson's Adm'r, 77 
S.W.2d 20, 266 Ky. 797. 

Miss.—Montgomery v. Yarbrough, 6 
So.2d 305, 192 Miss. 656, sugges¬ 
tion of error overruled 6 So.,2d 
925, 192 Miss. 666. 

N.H.—Heisel v. York, 125 P.2d 717, 
46 N.M. 210. " 

N.Y.—United Trust Corporation v. 
Burgess, 24 N.Y.S.2d 84, 175 Misc, 
611—Davis V, Collins, 241 N.Y.S. 
76, 137 Misc. 396, affirmed 247 N.Y, 
S. 257, 138 Misc. 740. 

Pa.—Freeman v. Lawton, 46 A.2d 205, 
353 Pa. 613—^In re Cancelmo's Es¬ 
tate, 16 Pa.Dist. & Co. 1, affirmed 
162 A. 454, 308 Pa. 178—In re 
Luce’s Estate, Orph., 54 York Leg. 
Kec. 119. 

Tex.—Cate v. Perry, Civ.App., 11 S,W- 
2d 362, 

Vt.—Coral Gables v. Christopher, 189 
A. 147, 108 Vt. 414, 109 A.L.R. 474. 
BzeoutioiL in state of fonun 
Xj.s.—Steward v. Atlantic Nat. Bank 
of Boston, C.C.A,Ariz., 27 F.2d 
1224. 

Moving to state of fomm before ma¬ 
turity 

Local statute of limitations gov¬ 
erns action by local re^sident on no^te 
executed outside state by one mov¬ 
ing to local state before Its maturity. 
—^Littlepage v. Morek, 7 P.2d 716, 
120 Cal.App« 88. 

93. U.S.—Titus V. Wells Fargo Bank 
& Union Trust Cd*> C.O.A.Tex., 134 
F.2d 223* 


Wis.—Spellbrink v. Bramberg, 13 
W.2d 600, 245 Wis. 103. 

94. D.C.—^Kaplan v. Manhattan Life 
Ins. Co. of New York, 109 F.2d 
463, 71 APP.D.C. 250. 

Suit against officers of Insurance 
company 

Ind.—^Karvalsky v. Becker, 29 N.E. 
2d 660, 131 A.L.II. 1074, 217 Ind. 
524. 

95. U.S.—Wlnkelman v. General Mo¬ 
tors Corporation, D.C.N.Y., 44 P. 
Supp. 960., 

N.Y.—Braman v. Westaway, 60 N.T. 
S.2d 190, reargued 69 N.Y.S.2d 
^09. 

96. U.S.—First Nat. Bank v. Caples, 
C.C.A.Tex., 17 F.2d 87. 

97. U.S.—Chalalre v. Franklin, C.C. 
A. China, 81 F.2d 105, certiorari de¬ 
nied Franklin v. Chalalre, 66 S.Ct. 
942, 298 U.S. 678, 80 L.Ed. 1399. 

37 C.J. p 731 note 22. 

96- D.C.—^Kaplan v. Manhattan tdte 
Ins. Co. of New York, 109 F.2& 
463, 71 App.D.C. 250. 

N.Y.—^Leonar v. Ingenio Porveniy C. 

por A., 34 N.Y.S.2d 706. 

Wis.—In re Bate's Will, 276 N*W. 
450, 25f5 Wis. 664. 

99. Me.—Thompson v. Reed, 75 j^e. 
404. 

37 C.J. p 731 note 23. 

1. R.I.—Staples V. Waite, 76 A. 

30 R.I. 516, 30 L,R.A.,N,S., 895^ ' 

Vt.—Cartier v, Page,^ 8 
37 C.J. p 731 note,26w 

3. Colo.—Haw^^ 

3i3. 

BetermboatloJi of 

Colo.— 

37 QJ. p,73r?^te 

fk <>>lo.—Hair^ 
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Contractual limitations. The law of the forum 
has been held controlling over contractual provi¬ 
sions, ^ such as that the contract should be gov¬ 
erned by foreign law.® State statutes prohibiting 
provisions in contracts varying the statutory pe¬ 
riod of limitations, discussed supra § 26, may not 
validly affect contracts neither made nor to be 
performed in the state,^ and a statute as applied to 
such a contract will be held void,8 Statutes provid¬ 
ing that contracts limiting the time within which 
suit may be brought are invalid have been held in¬ 
applicable to contracts made outside the jurisdic¬ 
tion.^ It has also been held that contractual limi¬ 
tations valid in the state where the contract was 
executed and was to be performed may be asserted 
defensively, although not affirmatively, in the state 
of < the forum, even though such contractual limi- 
tationS‘ are by statute contrary to the public policy 
of the forum,^® 
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Contracts under seal. The general rule that lie- 
law of the forum governs limitations affecting ac¬ 
tions on contract ordinarily applies to ac^ns 
brought on contracts under seal, or claimed to be 
under seal,ii and the courts will as a rule apply the 
law of the forum in determining whether or not 
a foreign contract is to be regarded as one und^ 
seal within the contemplation of the local statafe 
of limitations.12 

§ 29. Actions of Tort 

Ordinarily the law of the forum governs limitations 
In respect of actions to recover damages for tort. 

The rule in favor of the lex fori, in determining 
what law governs as to the limitation of actipiis' 
as discussed supra § 27, applies to actions, fojr 
torts,as for instance, actions for damages fo^ 
personal injuries,actions for damages for injuri^ 


5. U.S.—Titus V. Wells Fargo Bank 
& Union Trust Co., C.C.A.Tex., 134 
F.2d 223. 

6. N.Y.—DorfC v. Taya, 186 N.T.S. 
174, 194 App.Div. 278, 281. 

37 C.J. p 731 note 25. 

7. U.S.—Home Ins. Co. v. Dick, Tex., 
60 S.Ct. 338, 281 U.S. 397, 74 D.Ed. 
926, 74 A,L.R. 701, 

Contract held Insufflolent to Inoor- 
porate foreign law 
Bills of lading providing for judg¬ 
ing according to French law “litiga¬ 
tions arising out of interpretation 
or execution" were Insuflicient to in¬ 
corporate French law of prescription. 
—^Wood & Selick v. Compagnie Gen- 
erale Transatlantidue, C.C.A.H.Y., 43 
F.2d 941. 

8. U S.—Home Ins. Co. v. Dick, Tex., 
50 S.Ct. 338, 281 U.S. 397, 74 L.Kd. 
926. 

9. U.S. — Brooks v. Traveler's Protec¬ 
tive Ass'n of America, D.C.N.Y., 47 
F.2<1 618. 

10. U.S.—Holderness v. Hamilton 
Fire Ins. Co. of New York, D.C. 
Fla., 64 F.Supp. 146. 

11. U.S.—Burns Mortg. Co. v. Har¬ 
dy, C.C.A.N.H., 94 F.2d 477. 

N.J.—McClellan v. F. A. North Co., 
187 A. 337, 14 N.J.Misc. 760, af¬ 
firmed 191 A. 753, 118 N.J.Uaw 16S. 
Vt.—Coral Gables v. Christopher, 189 
A. 147, 108 Vt. 414, 109 A.L.R. 
474. 

12. U.S.—Alropa Corporation v. 

Hossee, O.CA., 86 F.2d 118. 

Me.—Alropa Corporation v. Britton, 
l'S8 A. 722, 135 Me. 41. 

Vt.—Coral Gables v. Christopher, 189 
A. 147, 108 Vt. 414, 109 A UR. 474. 
Lex fori or lex loci contractus as 
governing sufficiency of seal with¬ 
in rules controlling remedies gen¬ 
erally see Contracts § 15. 


rmictloiui of lex lool oontraotus and 
lex fori 

The lex loci contractus governs a 
contract to extent that validity of a 
seal affects obligation, but to extent 
that it affects remedy for enforce¬ 
ment of contract In a forum other 
than the one in which contract was 
made. Including statute of limitations 
of that forum, the lex fori governs. 
—Burns Mortg. Co. v. Hardy, C.O.A. 
N.H., 94 F.2d 477. 

of place of execution not con¬ 
trolling 

Ga.—Gaffe v. Williams, 22 S.E.2d 
766, 68 Ga.App. 299, conforming 
to answer to certified question 22 
S.E.2d 512, 194 Ga. 673. 

•Constmctlon of foreign statute 
In construing Florida statute mak¬ 
ing printed or written scrawl or 
scroll affixed as “seal" effectual as 
such, in light of common law be¬ 
cause of absence of proof as to in¬ 
terpretation of Florida statute, trial 
court did not err in holding note, on 
face of which appeared only printed 
word “seal" opposite signer's name, 
ineffective as a sealed Instrument, 
in absence of contrary evidence, and 
hence properly granted nonsuit in 
action brought thereon after time 
fixed by New Jersey and Florida 
statutes for actions on unsealed ob¬ 
ligations.—Coral Gables v. Kretsch¬ 
mer, 184 A. 825, 116 N.J.Law 680. 

In Hew York 

(1) It has been held that whether 
or not a document executed in a 
foreign country is a sealed instru-^ 
ment within a statute prescribing 
a limitation on actions on sealed in¬ 
struments must be determined by the 
law of the forum.—^Kirsch v. Lubin, 
228 N.Y.S. 94, 131 Mlsc. 700, affirmed 
228 N.Y.S. 826, 2.23 App.Div. 826, af¬ 
firmed 162 N.E. 659, 248 N.Y, 646-- 
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Leonor v. Ingenio Porvenir C. por 
A., 34 N.Y.S.2d 706. 

(2) However, it has also been 
held that an action on a contract 
under seal made In another state wa;^ 
governed by the law of such state.— 
Maynick© v. Maynioke, 274 N.Y.S^ 
864, 162 Misc. 727. 

13. U.S.—Illinois Power & Light 
Corporation v. Hurley, C.C.A.M(h,, 
49 F.2d 681, certiorari denied 52 S. 
Ct. 19, 284 U.S. 637, 76 L.Ed. 64;— 
Munos V. Southern Pacific Co., 

61 F. 188, 2 C.C.A. 163—Tinsley y. 
Mills, D.C.La., 36 F.Supp. 
Momand v. Paramount Picture 
Distributing Co., D.C.Mass., 35 P. 
Supp. 668—Cauley v. S. B. Massea^. 
gill Co., D.C.Tenn., 36 F.Supp. 37t 
—^Patsavouras v. Garfield, D.OJsJ. 
J., 84 F.Supp. 406. 

Conn.—Morris Plan Industrial Bank 
af N. Y. V. Richards, 42 A.2d 147, 
134 Conn. 671. 

Kan.—^Newell v. Harrison Engineer¬ 
ing & Construction Corporation, 3^. 
P.2d 869, 149 Kan. 838. . , 

Mass.—Brown v. Great American 
demnlty Co., 9 N.B.2d 647, 29^ 
Mass. 101, 111 A.L.R. 1065. ' 

Mont.—Corpus Juris cited lu 
voll V. Hogevoll, 162 P.2d 218, m 
N.Hs—Moylan v. Lamothe, 3@ 

11. 92 N.H. 299. r ' 

N.Y.—Ferguson v. Harder, 252 If.Y^ 
783, 141 Misc. 466. ,, > 

37 C.J. p 731 note 32. ' t 

14. U.S.—Hilliard v. Pennsylvania 
R. Co., C,C.A.Ohio, 73 F.2d 47$>^e^- 
tiorari denied 66 S.Ct 648, 

721, 79 L.Ed. 1263—Cramptoil v>^ 
V. Frione Co., D.C.Conn.^ 1 
989. 

Conn.—Thomas Iron Co. v. 

Bickford Co., 42 A.2d 
Conn. 665. ' 

IlL—Moran v. New Home'*^M® 
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thereto, such title will be recognized in other 
states,20 and there is authority to the effect that, 
where foreclosure of a mortgage on land in a for¬ 
eign state results in a deficiency judgment and sub¬ 
sequently suit is brought in the state of the forum 
on the bond or note secured by the mortgage, the 
foreign limitations inhere in the entire cause of 
action.2i It has also been held that, where, before 
the foreign statute has become fully operative by 
way of extinguishment of the debt or claim as be¬ 
tween two citizens or residents of the foreign state 
or country, one of them has permanently changed 
his domicile and becomes a citizen of another state 
or country, the statute will be inoperative as an ab¬ 
solute bar in the courts of the latter state or coun- 

try.22 

Where by statute a right of action is given which 
did not exist by the common law, and the statute 
giving the right fixes the time within which the 
right may be enforced, the time so fixed becomes 
a limitation or condition on such right, and will 
control, no matter in what forum the action is 
brought,23 and such rule does not make the gen- 


Mach. Oo,. 7 N.E.2d 401, 289 Ill. 

App. 340, 

Mass.—Brown v. Great American In¬ 
demnity Co., 9 N.E.2d 547, 298 
Mass. lOl* 111 A.L.R. 1066. 

N.H.—Smith V. Turner, 17 A. 2d 87, 

91 N.H. 198. 

N.Y.—Backus v. Severn, 216 N.T.S. 

381, 127 Misc. 776, affirmed 229 
N.T.S. 376, 224 App.Div. 72. 

R.I.—^Byron v. Great American In¬ 
demnity Co., 173 A. 546, 64 R.I. 406. 

37 C J. p 731 note 33. 

Limitations affecting actions for 
wrongful death see Death § 28. 

15. Mo.—^Hurley v. Missouri Pac. B. 

Co., 67 Mo.App. 675. 

37 C.J. p 732 note 34. 

16. Conn.—Morris Plan Indus. Bank 
of N. T. V. Richards, 42 Aj2d 147, 

131 Conn. 671. 

17. U.S.—Carroll v. Warner Bros. 

Pictures, D.C.N.T., 20 P Supp. 405 
—Miles V. McGrath, D.C.Md., 4 P. 

Supp. 603. 

18. Ark.—Moores v. Winter, 63 S.W. 

1057, 67 Ark. 1^9. 

37 C.J. p 732 note 36. 

IS. Ark.—Pettigrew v. Pettigrew, 

291 S.W. 90, 172 Ark. 647. 

N.Y.—In re Tonkonogofts Estate, 32 
N.Y.S.2d 661, 177 Misc. 1016— 

Kirsch v. Lubin, 228 N.T.S, 94, 131 
Misc. 700, affirmed 228 N.Y.Si 825, 

. 223 App.Div. 826. 

T6C8;.-r<k)rpiis Juris cited in Cate v. 

. Perry. Civ.App., 11 S.W:2d 852, 363. 

.37 G.J. p 73,2 note 36, 
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Rule held inapplicable 
Ark.—^Pettigrew v. Pettigrew, 291 S. 
W. 90, 172 Ark. 647. 

20, Miss.—Fears v. Sykes, 35 Miss, 
633. 

N.C.—^Alexander v. Torrence, 61 N.C. 
260. 

Tenn.—Waters v. Barton, 1 Coldw. 
450. 

37 C.J. p 732 note 37. 

21, N.Y.—^McGough v. Derby, 3 N.Y. 
S.2d 763, 254 App.Div. 708—Stumpf 
V. Hallahan, 91 N.Y.S. 1062, 101 
App.Div. 383, affirmed 77 N.B. 1196, 
185 N.Y. 560. 

Bond and mortgage as single con- 
tract 

With respect to whether action 
on bond in New York, after foreclo¬ 
sure of mortgage covering realty sit¬ 
uated in New Jersey, securing the 
bond, resulted in a deficiency, was 
barred by New Jersey statute of lim¬ 
itation, bond and mortgage consti¬ 
tuted one contract and were to be 
considered together.—^McGough v. 
Derby, 3 N.Y,S.2d 763, 264 App.Div. 
708. 

Extension agreement 
N.Y.—First Nat. Bank of Birming¬ 
ham V. Marcher, 38 N.Y.S. 2d 774, 
179 Misc. 268. 

22. U.S.—Canadian Pac. R. Co. v. 
Johnston, Vt., 61 F. 738, 9 C.C.A. 
6^7, 26 L.R.A. 470. 

87 C.J, p 732 note 38. 

23. U.S* —Wilson V. Massengill, C.C, 
A. Tenn,, 124 P.2d 666,: certiorari 
denied Massengill v. Wilson^ 62 
Ct 1274. 316 U.S. 686. $6 


1768—Maki v. George R. 

Co., C.C.A.Mich., 124 P 2d 663, 146 
A.L.R. 13'52, certiorari denied 
George R. Cooke Co. v. Maki, 62 
S.Ct. 1274, 316 U.S. 686, 86 L 
Ed. 1758—Ford, Bacon & Davis 
V. Volentine, CC.AMiss., 64 P. 
2d 8Q0—^Wood & Selick v. Com- 
pagnie Generale Transatlantiaue, 

C. C.AN.Y., 43 P.2d 941—Cauley v. 
S. E. Massengill Co., D.C.Tenn., 35 
F.Supp. 371—Tublitz v. Hirschfeld, 

D. C.N.Y., 33 F.Supp. 12. affirmed, 
C.C.A., 118 P.2d 29—Coffman v. 
Wood, D.C.I11., 5 F.Supp, 906—Boyd 
V. Clark, aC.Mich„ 8 P. 849. 

Conn—Morris Plan Indus. Bank of 
N. Y. V. Richards, 42 A.2d 147, 131 
Conn. 671. 

Del.—White v. Govatos, 10 A.2d 524, 
1 Terry 349. 

D.C.—Moran v. Harrison, 91 P.2d 
310, 67 App.D.C. .237, 113 A.L.R. 
606, certiorari denied 58 S.Ct. 142, 
302 U.S. 740, 82 L.Bd. 672. 

Kan.—Corpus Juris cited In Cruse v. 
Chicago, R. I, & P. Ry. Co., 23 P.2d 
471. 473, 138 Kan. 35. 

Ky.—Corpus Juris quoted In Moore 
V. Lee Court Realty Co., 43 S.W^4J<i 
45, 47, 240 Ky. $35—Corpus Juris 
quoted in Lilly v. O'Brien, 6 S.W. 
2d 715, 718, 224 Ky. 474. * ^ ^ . 

Mo.—Corpus juids 4k iHg^ns 

V. Heine Boiler Co, 41 SM3d ^85, 
571, 328 Mo. 

ed in State of Kansas and 

to Use pf 

V. u. 

40 m rm 

Si 

of ^Kansas 


to animals,15 actions for damages for fraud and 
deceit,!® actions for libel or slander,17 or for the 
wrongful seizure of property.l® 

§ 30. Statutes Extinguishing Right of Action 

Where a foreign sftatute not only bars the remedy but 
extinguishes the right of action, It has been held that 
such limitation will control no matter in what forum the 
action is brought. However, although the foreign cause 
of action Is still subsisting, the remedy may be barred 
in the forum by a statute providing for a shorter period 
of limitations. 

When the statute of limitations of a particular 
state or country not only bars the right of action, 
but extinguishes the claim or title itself ipso facto 
and declares it a nullity after the lapse of the pre¬ 
scribed period, and the parties have been resident 
within the jurisdiction during the whole of that 
period, so that it has actually and fully operated on 
the case, it must be held to be an extinguishment 
of the debt or claim, wherever an attempt may be 
made to enforce it.l® Under this rule it has been 
held that, when personal property is held adverse¬ 
ly in one state for a sufficient time to acquire title 
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eral provisions of the statute of limitations existing 
in the jurisdiction where the liability was created 
operate extraterritorially.24 However, in order to 
fall within this rule, the cause of action must be 
one arising under statutes of a foreign jurisdiction 
that not only create the liability and remedy but 
also impose the limitation thereon if the foreign 
statute merely bars the remedy without barring the 
right, the law of the forum controls,as is also 
the case where no limit of time is prescribed by 
the statute giving the right of action, although a 
limitation is imposed by the general statutes of the 
other state,27 but the rule is otherwise if the limi¬ 
tation is in a different statute, provided it is di¬ 
rected to the newly created liability so specifically 
as to warrant saying that it qualifies the right.^^ 

Where a cause of action still subsists txnder the 
laws of the jurisdiction of its creation, but the 
remedy therefor is barred by limitations of the 
forum, it has been held that comity does not require 
the courts of the forum to recognize the longer pe¬ 
riod of time permitted by the foreign state,29 and 
the limitations of the forum have been applied.30 
In this connection it has been said that there can 



be no cases in which the right is so inextricabWa 
part of the remedy that the lex loci would con^ 
pursuit of the right after its pursuit in the foran 
is barred by statutes of the forum.^i 

Whether the forciein statute extinguishes the 
right of action or merely affects the remedy has 
been held a question of construction governed fey 
the adjudicated cases in that foreign jurisdictioii.32 

§ 31. Statutes Giving Effect to Foreign Stat¬ 
utes 

Under comity statutes, causes of action barred by 
limitations of the place where they arose are barred In 
the state of the forum provided the case falls within the 
purview of the comity statute In respect of residence of 
the parties and other matters; but, where the action Js 
not barred by the foreign statute, the courts of the forum 
will ordinarily apdiy their own limitations. 

In many of the states, while the general rule mak. 
ing the lex fori the law controlling the limitation ef 
actions is recognized, various statutory provisioias 
exist giving effect to foreign acts of limitation «- 
der prescribed conditions, a condition often imposed 
with respect to the residence of the parties, par¬ 
ticularly defendant, in the foreign jurisdiction2* 


ex rel. and to Use of Winkle Terra 
Cotta Co., 6,2 S.Ct. 34, 284 U.S. 
656, 76 L.Ed. 656—Corpus Juris 
dtod lu Wentz v. Price Candy Co., 
App., 168 SW.2d 462—Corpus Juris 
cited iu Daniels v. General Box Co., 
App., 66 SW.2d 944, 946--Oorpus 
Juris guoted lu Sohrabauer v. 
Schneider Engraving; Product, 25 S, 
W,2d 629, 631, 224 Mo.App. 804. 
N-H.—Smith v. Turner, 17 A.2d 87, 91 
' N.H. 198. 

N.Y.—Gattl Paper Stock Corporation 
V. Erie R. Co., 286 N.Y.S. 669, 247 
App.Div. 46, affirmed 4 N.B.2d 724, 
272 N.Y. 686—In re Tonkonogoff’s 
Estate, 32 N.Y.S.2d 661, 177 Mlsc. 
1016. 

R.L—Gratton v. Harwood, 164 A. 19.2, 
58 R.I. 94. 

Tex.—Corpus Juris cited lu Cate v. 

Perry, Civ.App., 11 S.W.2d 862, 853. 
Va.—Corpus Juris quoted lu Norman 
V. Baldwin, 14|8 S.E. 831, 833, 162 
Va. 800. 

Wash.—Chandler v. Humphrey, 31 P. 

2d 1012, 177 Wash. 402. 

Wls.—^Arp V. Allis-Chalmers Co., 110 
N.W. 386, 130 Wis. 464, 8 D.R.A., 
N.S., 997, 118 Am.S.R. 1036. 

S7 C.J. p 732 note“40. 

Special remedies or proceedings see 
Infra § 102. 

Facts falling to hrlug case within 
rule 

In libel for damage to goods ship¬ 
ped under bills of lading issued in 
Prance, respondent was held not to 
establish applicability of French law i 
of prescription as condition of obll-1 


gation.—^Wood & Selick v. Compagnle 
Generale Trarisatlantlque, C.O.A.N.Y., 
43 F.2d 941. 

24, Ky.— Corpus Juris quoted iu 
Moore v. Lee Court Realty Co., 43 
S.W.2d 46, 47, '240 Ky. SSS—Corpus 
Juris quoted iu Lilly v. O'Brien, 
6 S.W.2d 716, 718, 224 Ky. 474. 

Va.— Corpus Juris cited in Norman 
V. Baldwin, 148 S.E. 831, 833, 162 
Va. 800. 

87 C.J, p 788 note 44. 

25. Conn.—Morris Plan Indus. Bank 
of N. Y, V. Richards, 42 A.2d 147, 
131 Conn. 671. 

28. U.S.—Canadian Pac. R. Co. v. 
Johnston, Vt., 61 F. 788, 746, 9 C. 
C.A. 687, 26 L.R.A. 470. 

27. U.S.-«-Ab 0 rcrombie v. United 
Light & Power Co., D.C.Md., 7 F. 
Supp. 530. 

Ky.— Corpus Jx^s quoted in Moore 
V. Lee Court Realty Co., 48 S.W.2d 
46, 47, 240 Ky. 836— Corpus Juris 
quoted iu Lilly v. O'Brien, 6 S.W. 
2d 716, 718, 224 Ky. 474. 

N.H.—Smith V. Turner, 17 A. 2d 87, 
91 N.H. 198. 

Wash.—Chandler v. Humphrey, 81 P. 

2d 1012, 177 Wash. 402. 

37 C.J. p 733 note 41. 

28. U.S.—Maki V- George R. Cooke 
Co., C.C.A.Mich., 124 F.2d 668, 146 
A.L.R. 1852, certiorari denied 
George R. Cooke v. Maki, 62 S.Ct. 
Ii274, 316 U.S. 686, 86 L.Ed. 1768. 

Conn.—Thomas Iron Co. v. Bnstgn- 
Bickford Co., 42 A.2d 145, 131 Conn. 
665. 


Ky.—Corpus Juris quoted iu Moore V. 
Lee Court Realty Co., 43 S.*W.2d 45^ 
47, 240 Ky. 835—-Corpus Juris qnot. 
•d iu Lilly V. O'Brien, 6 S.WJi 
715, 718, 224 Ky. 474. 

87 C.J. p 783 note 42. 

29. Del.—^White v. Govatos, 10 A2t 
524, 1 Terry 849. 

What law governs limitations inac¬ 
tion for wrongful death see D^th 
S 28. 

30. U.S.—Cauley v. S. E. Massen|fil 
Co., D.C.Tenn., 36 F.Supp. 371. 

Del.—White v. Govatos, .10 A2d 
1 Terry 349. 

N.Y.—Kirsch v. Lubln# 238 

181 Misc. 700, affirmed 2.28 N-XS. 
825, 228 App.Div. 826. nr 

31. U.S.—Cauley v. S. E. MiasseBfg^ll 
Co., D.C.Tenn., 36 F.Supp. 37L - ^ 

32. Mo.—McMerty v. Morrison, ^2 
Mo. 140. 

N.Y.—In re Tonkonogolfs Estate,. 32 
N.Y.S.2d 661, 177 Misc. 1015. , 

87 C.J. p 782 note 89. 

33. U.S.—corpus Juris citediU 
ley V, S. E. Massengill 
Tenn., 86 F.Supp. 371, 372., . Tf 

Mo.—Carter v. Burns, 61 S.W.2d 9^, 
882 Mo. 1128. ^ 

N.Y.—^Duval V. Skouras, 44 

107, 181 Misc. 661, affinned^43.lff. 
S.2d 888, 267 App.Div. 

N.Y.S.2d 879, 270 App.Div.; 

Ohio.—^Alfopa Corporation V. 
wehm, App., 36 N.E,2d 
dismissed 29 N.E.24 S64,^/‘1^7 
St 818, affirmed 33 N.E.2d^l#. 
Ohio St 80, appeal 
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Such statutes are generally regarded as applicable 
both to actions ex contractu^^ and actions ex de- 
Iicto.35 The validity of such statutes has been 
upheld,and the statutory provisions have been 
construed in numerous cases.37 Such a statute of 
the forum has been held not to operate retrospec¬ 
tively upon pending actions.^s The purpose of stat¬ 
utes of this character is not to extend the limita¬ 


tion as to causes of action arising in foreign states 
beyond the period fixed by limitations of the for- 
um,39 nor to extend the period of limitations speci¬ 
fied by the statutes of the foreigpn state, nor to 
substitute a foreign statute of limitations for that 
of the forum,4i but to impose the foreign restric¬ 
tion as an additional limitation, ^ 2 and such stat¬ 
utes have been held to apply only to causes of ac- 


S.ct. 1120. 313 U.S. 549, 85 L.Ed. 

1514. 

Pa.—^Wilson v. Talmadge, 56 Pa.Dist. 

& Co. 484—Pearce v. Pearce, Com 

PI., 91 Pittsb.Leg.J. 423. 

37 C.J. P 734 note 50—41 C.J. p 870 

notes 75, 76. 

Suit to assess national T>ank stock- 
holders 

It has been held that, where Ken¬ 
tucky office of receiver of an Insol¬ 
vent Kentucky national bank was 
properly designated as place of pay¬ 
ment of comptroller's assessment 
against stockholders, the cause of ac¬ 
tion accruing by reason of failure 
of stockholders to pay assessment 
at time and place provided “arose” in 
Kentucky and not in United States 
generally, within Ohio “borrowing 
statute,” and, therefore, Kentucky 
five-year statute of limitations 
against actions on liability created 
by statute, rather than Ohio six- 
year statute was applicable to re- 
eeiver’s action in Ohio federal dis¬ 
trict court to collect assessment.— 
Helraers v. Anderson, C.C.A.Ohio, 156 
F.2d 47, ajffirmed Cope v. Anderson, 
67 S.Ct. 1340. 

34.‘ Ind.—^Hobbs v. Ludlow, 160 N.E. 

450, 199 Ind. 733. 

Minn.—In re Superior's Estate, 300 

N.W. 393, 211 Minn. 108. 
N.Y.—rmggan v. Lubbin, 226 N.Y.S. 

238, 131 Mlsc. 154. 

Breaeli of contract 

(1) Under statutory provisions of 
the forum making applicable limita¬ 
tions of the place where the cause 
of action arose wherever such limi¬ 
tations are shorter than those of the 
forum, a cause of action for breach 
of contract arises where repudiation 
relied on as breach occurred.—^Aug¬ 
laize Box Board Co. v. Kansas City 
Fibre Box Co., C.O.A.Ohio, 35 P.2d 
822, certiorari denied 50 S.Ct 247, 281 
U.S. 730, 74 L.Ed. 1147. 

(2) Breach of contract as regards 
limitations ordinarily occurs at place 
of performance.—Auglaize Box Board 
Co. V. Kansas City Fibre Box Co., 
supraL 

Limitation on action for breach 
of t*ontract to purchase' goods from 
seller in Ohio was determined by 
Ki^sas iMitation 'statute, "^here 
lettef 6f repudiation 
fiMfed in Kansas.-^Adglaize Box 
B^d Co. V. Kansas City Fibre Box 
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(4) Cause of action for breach of 
contract to deliver notes in Arkansas 
arose in Texas, as regards limitation, 
if plaintiff relied on anticipatory 
breach committed in Texas by issu¬ 
ing notes varying from contract.— 
Balee v. Hidalgo County Water Im¬ 
provement Dist. No. 4 of Hidalgo 
County, Tex., |242 N.T.S. 676, 229 
App.Div. 660. 

(5) Cause of action, if regarded 
not as one for breach of contract 
but for return of deposit made xm- 
der contract performable. in Arkansas 
arose in Texas, as regards limitation, 
where defendant’s refusal to comply 
with contract and repay deposit oc¬ 
curred in Texas.—^Balee v. Hidalgo 
County Water Improvement Dist. No. 
4 of Hidalgo County, supra. 

Execution and performance in for¬ 
eign state 

Under such a statute, the foreign 
limitation statute, rather than the 
local limitation statute, was applica¬ 
ble in action on a written contract 
executed and to be performed in the 
foreign state.—Alropa Corporation v. 
Klrchwehm, 33 N.E 2d 655, 138 'Ohio 
St. 30, appeal dismissed 61 S.Ct. 1120, 
313 U.S. 549, 85 L.Ed. 1514. 

Frozuissory notes 

(1) The limitation applicable in 
an action on,a promissory note has 
been held that of the state wherein 
the note is payable. 

Kan.—Swift v. Clay, 272 P. 170, 127 
Kan. 148. 

N.Y.—Farmers’ Trust Co. of Leban- 
on* Pa., V. Bradshaw, 242 N.T.S. 
598, 137 Misc. 203. i 

<2) Note executed and delivered 
to a payee in ohe state by a resi-; 
dent of such state has been held a; 
note of that state, although the mak-; 
er moved to another state within the; 
limitation period.—^Nies v. Augur, 15 
Ohio Supp, 26. , i 

35. U.S.—McGrath v. Helena Rubin- I 
stein, Inc., D.C.N.Y., 29 F.Supp. j 
822. 

Ky.—Gibson v. Womack, 291 S.W. 

1021, '^18 Ky. 625, 61 A.L.R. 773. 
N.Y.—Oglesby v. Cranwoll, 293 N.Y. 
S. 67, 250 App.Div. 720—Simons y.; 
Ineoto, Inc., 276 N.T.S. 601, 242 j 
^'Apb-Div. 275. 

Ohlo.*-*Sokolec v. Southern R. Co., 14 
O^io S«fpp. 44. 

37 C.J. p 734 note 50 [dj. 
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Registration of car in collision 
Cause of action of nonresident for 
injuries resulting from collision in 
Massachusetts with adtomobile reg¬ 
istered under New York laws, on 
which New York owner carried lia¬ 
bility insurance, was held not subject 
to one-year limitation imposed by 
Massachusetts compulsory insurance 
statute.—Walz v. Mansfield, 268 N.Y. 
S. 620, 144 Misc. 304. 

36. Minn.—^Klemme v. Long, 237 N. 
W. 882, 184 Minn. 97. 

37 C.J. p 736 note 51. 

37. Iowa.—^Andrew v, Ingvoldstad, 
■254 N.W. 334, 218 Iowa 8. 

37 C.J. p 735 note 52. 

‘^Country” 

Word ’"country” within statute 
barring causes of action barred by 
laws of ""any country where defend¬ 
ant has previously resided” was held 
to include states of Union.—^Andrew 
V. Ingvoldstad, supra. 

Statutes and judicial decisions con¬ 
sidered 

The ""laws of anot^her state,” with¬ 
in a statute prohibiting action in 
such state on cause arising In €Ln- 
other state, by laws of which no ac¬ 
tion thereon can be maintained there¬ 
in because of lapse of time, are not 
only statutory laws, but laws estab¬ 
lished by judicial decisions.—Hold- 
emess v. Hamilton Fire Ins. Co. of 
New York, D.C.Fla., 64 F.Supp. 145* 

38. Pa.—^Dickerson v. New Jersey 
Central R. Co., 7 Pa.Dist. 104. 

37 C.J. p 736 note 68. 

39. N.Y.—Bicknell v. Hood, 6 N.Y.' 
S.2d 449, 168 Misc. 727. 

40. U.S*—Hilliard v. Pennsylvania 

R. Co., C.C.A.Ohio, 73 P.2d 473, cer¬ 
tiorari denied 65 S.Ct. 648, 294 U. 

S. 721, 79 L.Ed. Ij253. 

4L N.Y.—Kahn v. ^Dommercial Un¬ 
ion of America, 237 N.Y.S, 94, 227 
App.Div, 82—Isenberg v. Rainle??| 
130 N.Y.S. 27, 146 App.Div* ^6— 
Anglo California Nat. Bank of ^^n 
Franoisco v. Klein, 296 N.Y.B*. I?!. 
162 Misc. 898. 

42. Mont.—Bahn v. Fritz' Estate^ulO 
P.2d 1061, 92 Mont. 84* 

N.T.—Kahn v. Cominercial 'qWioiii''of 
•'America, 2f37-N.TVS. -94, 

Div* ve 

Co., 214 K.Y.SC -^3, 216fApkJ^tv,. 
36$, reversed'iod dtM# 154 

N.E. 31,4, 243 ,N.X. 473^Blcatii» V. 

, .449v' 15^ MisO, 
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tion barred by the state of their creation but not 
by the laws of the forum.^S Thus, under statutes 
of this character it is ordinarily held that where 
the circumstances bring the case within the pur¬ 
view of the statute a cause of action barred by lim¬ 
itations of the foreign state or country in which 
it arose may not be maintained in the state of the 
forum even though limitations of the latter have 
not expired, but if the action is not barred in the 
state where it arose, suit may be brought in the 
forum so long as it is instituted within the period 
prescribed by the general limitations of the for- 
um.45 However, if the foreign limitations have 
not yet expired but' those of the forum have, the 
action will be barred.46 Also where the circum¬ 
stances do not bring the case within the purview 
of the statute of the forum making foreign limi¬ 


tations applicable, the court of the forum will 
ply its own limitations.47 Thus the courts of the 
forum will apply their own limitations where it ap¬ 
pears that a contract sued on was in fact executed 
and was to be performed in the state of the for- 
um.48 The bar constituted by the statute arises in 
a legal sense under that statute, and not under the 
foreign statutc,49 and it has been held that the stat¬ 
utes do not give extraterritorial effect to a foreign 
law but in effect incorporate the foreign law of 
limitations into the law of the forum.^o apply¬ 
ing statutes borrowing the period of limitations of 
the state where the cause of action arose, the 
law of the foreign state applies in respect of oth¬ 
er matters affecting the running of the period 
of limitations.®! Where foreign limitations are 
relied on under such statutes, the foreign law 


727—^Walz V. Mansfield, 258 N.T.S. 
620, 144 Misc. 304—^Duggan v. Lub- 
bin, 226 N.T.S. 238, 131 Misc. 164. 
37 C.J. p 735 note 52 [m]. 

43. Cal.—Blewend v. Biewend, 109 
P.2d 701, 17 Cal.2d 108, 132 A.B.H. 
1264. 

Miss.—Montgomery v. Yarbrough, 6 
So.2d 305, 192 Miss, 656, sugges¬ 
tion of error overruled 6 So.2d 925, 
192 Miss. 666. 

44. U.S.-—McGrath v. Helena Rubin¬ 
stein, Inc., D.C.N.T,, i29 F.Supp. 
822—Seaboard Terminals Corpora¬ 
tion V. Standard Oil Co. of New 
Jersey, D.C.N.T., 24 F.Supp. 1018, 
affirmed 104 F.2d 669—Pond Creek 
Mill, Elevator Co. v. Clark, C.C.A. 
Ill., 270 F, 482. 

Cal.—Biewend v. Biewend, 109 P.2d 
701, 17 Oal.2d 108, 132 A.L.R. 1264 
—Perkins v. Benguet Consol. Min¬ 
ing Co., 132 P.2d 70, 56 Cal.App,2d 
720, certiorari denied Benguet Con¬ 
sol. Mining Co. v. Perkins, 63 S. 
Ct. 1436, 319 US. 774, 87 U.Ed. 
17,21, rehearing denied 64 S.Ct. 429, 
320 U.S. <803, ,816, 88 L.Ed. 485. 

Ill.—Glenn v. McDavid, 44 N.E.2d 84, 
316 ni.App. 130. 

Ind.—Hobbs v. Ludlow, 160 N.E. 450, 
199 Ind. 733. 

j<;an —Leonard v. Kleltz, 127 P.2d 
421, 155 Kan. 626—Stockmen's 

Bank of Seneca, Neb., v. Madison, 
282 P. 570, 129 Kan. '253. 

La.—Roper v. Monroe Grocer Co, 
129 So. 811, 171 La. 181, 76 A.L.R. 
197, answer to certified questions 
conformed to 129 So. 815, 14 La. 
App .270—Young & Geraghty v, 
Bowie, 3 La.App. 8. 

Minn.—Paltridge v. Palmer, 277 N. 
W. 18, 201 Minn. 387—Klemme v. 
Long. 237 N.W. 8/82, 184 Minn. 97. 
N.y.—Simons v. Inecto, Inc., i276 N. 
y.S. 501, 242 App.Div. 276—Duggan 
V. Lubbln, 226 N.T.S. 238, 131 Misc. 
154. 

Ohio.—Payne v. Kirchwehm, 48 N.E. 


'2d 224, 141 Ohio St. 884, appeal dis¬ 
missed 64 S.Ct. 71, 320 U.S. 706, 88 
L.Ed. 413, rehearing denied 64 S. 
Ct. 156, 320 U.S. 818, 88 L.Ed. 491 
—Cohn v. Krauss, App., 67 N.E, 
2d 62—^Alropa Corporation v. 
Kirchwehm, App., 36 N.E.2d 511, 
appeal dismissed 29 N.E.2d 364, 187 
Ohio St. 318, affirmed 33 N.E.2d 655, 
138 Ohio St. 30, appeal dismissed 
61 S.Ct. 11.20, 313 U.S. 649, 86 L. 
Ed. 1614—Bowers v. Holablrd, 1 

N. E.2d 826, 51 Ohio App. 413. 

Okl.—Rice v. Burgess, 264 P. 746, 

124 Okl. 177. 

Pa.—In re Fletcher's Estate, Orph., 
45 Pa.Dlst. & Co. 673. 

Action held not barred 
Cal.—^Western Coal Sc Min. Co. v. 
Jones, 167 P.2d 719, 27 CaL2d 819. 
Renewal note was held new con¬ 
tract superseding contract of origi¬ 
nal note, and hence limitation stat¬ 
ute of state where renewal note was 
executed was controlling.—Martin v. 
Martin, 217 N.W. 818, 205 Iowa 209. 

46. U.S.—Irving Nat. Bank v. Law, 

O. C.A.N.Y., 10 F.2d 721—-Seaboard 
Terminals Corporation v. Standard 
Oil Co. of New Jersey, D.C.N.T., 24 
F.Supp, 1018, affirmed, C.C.A., 104 
F.2d 669. 

N.Y,—^Anglo California Nat. Bank of 
San Francisco v. Klein, 296 N.T.S. 
191, 162 Misc. 89i8. 

46. Miss.—Montgomery v. Yar¬ 

brough, 6 So.2d 305, 19,2 Miss. 656, 
suggestion of error overruled 6 So. 
2d 925, 192 Miss. 666. 

Mo.—Alropa Corp. v. Smith, App., 
199 S.W.2d 866. 

Mont.—Bahn v. Fritz' Estate, 10 P. 

2d 1061, 92 Mont. 84. 

N.Y.—McConnell v. Caribbean Petro¬ 
leum Co., 15 N.B.2d 573, 278 N.Y. 
189—Perlman v. Perlman, '257 N. 
Y.S. 48. 235 App.Div. 813—Kahn v. 
Commercial Union of America, 237 
N.Y.S. 94, 227 App.Div. 82. 
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Pa.—Tn re Fletcher's Estate, 45 f>a. 
Diat. & Co. 673. 

87 C.J. p 736 note 62 [c], p 736 note 
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47. Ariz.—^Western Coal & Min. Oo. 
V. Hi!vert, 160 P..2d 331, 63 Ariz. 
171. 

Check issued lu foreign state Tbnt 
payable in forum 

W.Va.—Selected Kentucky DistlllerB 
V. Foloway, 19 S.E.i2d 94, 124 W. 
Va. 72, 189 A.L.R. 1277. 

Cause of action arising under stat¬ 
ute of forum is not within the con¬ 
templation of the comity statute 
governed by limitations of the state 
of the parties’ former residence.— 
Davis V. Davis, 13 P.2d 1109, 64 Ney, 
267. 

48. U.S.—Roe V. Sears, Roebuck & 
Co., C.C.A.I11., 182 F.2d 829. 

Iowa.—Okey v. Bargenholt, 19 K.W. 
2d '212, 236 Iowa 428—In ^re 

Young’s Estate, 226 N.W. 137^ 
Iowa 1261—Andrew v. Ingvolds^ 
264 N.W. 334, t218 Iowa 8 . 

49. Iowa.—Knight v, Moline, R.-Mi 

Sc W* Ry. Co., 140 N.W. 839, >166 
Iowa 160. ' 

'^Borrowing statute" 
j,Io.—Turner v. Missourl-KanseA-T^ 
as R. Co., 142 S.W.2d 456, 846 
28, 129 A.L.R. 829—Alropa 
V. Smith, App., 199 S.W.2d 6681 " 
BO. Mo.—Christner v. Chicago/^ X 
& P. Ry. Co., 64 S.W.2d 75^, 
Mo.App. 220. , 

51. Mo.—^Alropa Corp. v. 

App., 199 S.W..2d 866 . . 4 . 

N.Y.—Anglo California Nat 

San Francisco v, Klein, j296jJ)|,;^ 
191, 162 Misc. 898. ' 

Waiver ^ 

In action to enforce liability^, 
California statute and constff^ 
of stockholder of California 
tion, effect of stockholder’s 
of statute of limitations 
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should be duly brought before the court of the 
forum,and a construction by the highest court 
of the foreign jurisdiction of its limitation statutes 
must be accepted,53 although it is opposed to the 
construction by the highest court of the forum of 
a similar provision in its own statute of limita¬ 
tions,54 and, if there has been no decision con¬ 
struing it, the question is to be determined by the 
settled rules for construing statutes.55 

Residence or nonresidence of parties. Statutes 
giving effect* to foreign acts of limitation usually 
may be invoked in actions between nonresidents so 
as to bar the suit if it is not brought within the time 
limited by the lex loci.53 Under some provisions, 
a nonresident defendant may invoke the limitations 
of the laws of the state of his residence or of the 
state where the action accrued, apparently with¬ 
out regard to whether plaintiff is a resident or non¬ 
resident, when suit is brought on a cause of ac¬ 
tion arising outside the forum,57 at least where de¬ 


§ 31 

fendant resided continuously in the foreign juris¬ 
diction until the action became barred therein, 58 
but, under other provisions, a nonresident in whose 
favor the limitations of the lex loci has accrued 
may claim the benefit thereof only where he has 
afterward moved into the state of the forum.59 

Other statutes giving effect to the statute of lim¬ 
itations of another state in which the cause of ac¬ 
tion accrued contain exceptions in favor of resi- 
dents,50 and, while they permit a resident defend¬ 
ant to take advantage of the shortest period of lim¬ 
itations, whether that of the lex fori or the lex 
loci,5^ they allow a resident plaintiff suing a non¬ 
resident defendant to bring suit within the period 
of limitations fixed by the lex fori notwithstanding 
the suit may have been barred in the state where 
the cause of action accrued,52 provided plaintiff 
has held the cause of action from the time it ac- 
crued.58 it has been held that, where the cause of 
action accrued in the forum while the parties were 


determined by law of California, 
where the cause of action arose.— 
Angrlo California Nat. Bank of San 
Francisco v. Klein, supra. 

52. Mo,—Bennett v. Lohman, 238 
S.W. 792, 292 Mo. 477. 

N.Y.—^United Trust Corporation v. 
Burgress, 24 N.T.S.2d 84, 175 Misc. 
511—Squier v. Houghton, 226 N.T. 
S. 162, 131 Misc. 129. 

53. Mo.—^Wojtylak v. Kansas & T. 
Coal Co., 87 S.W. 506, 188 Mo. 260. 

37 C.J, p 736 note 60. 

54. Mo.—Wojtylak v. Kansas & T. 
Coal Co., supra. 

55. Minn,—Casey v. American 
Bridge Co., 134 N.W. Ill, 116 Minn. 
461, 38 L.R.A.>N.S., 521. 

56. Cal.—-Cvecich v. Giardino, 99 P. 
2d 573, 37 Cal.App.2d 394. 

Minn.—Burkhardt v. Northern States 
Power Co., 231 N.W. 239, 180 Minn. 
560. 

N.^.—Wollen v. B. Edmund David, 
Inc., 286 N.T.S. 289, 247 App.Div. 
113, affirmed 5 N.E.2d 364, 272 N. 
Y. 626—Sloman v. Bennet,. 248 N. 
Y.S. 609, 139 Misc. 508, affirmed 
254 N.Y.S. 923, 234 App.Div. 846. 
Okk—^R’ice v. Burgess, 264 P. 746, 
124 Okl. 177. 

Or.—Cogswell v. Cogswell, 167 P.2d 
324. 

Besldence in forum when contracting 
Statute barring actions on Con¬ 
tracts made by person residing in 
another state, where barred by lim-' 
itations statute of either state, was 
held inapplicable, Where respondent 
resided in state of fprum at time of 
making contract.—^Norman v. Bald¬ 
en, 148 S.E. 231, 152 Va. 860. 

57. Ind.—^Fisher v, Reaser, 46 N.E. 
!^d5280, 113 In4.App. 292, 


Mass^—John v. John, 30 N.E.2d 542, 

307 Mass. 514. 

Suit in Indiana against aUchigran 
resident on Ohio judgment 

In action on Ohio judgment, 
brought In Indiana against a resident 
of Michigan, the Michigan ten-year 
limitation statute was applicable 
and, if action was barred In Michi¬ 
gan, It was barred in Indiana.—Fish¬ 
er v. Reaser, 46 N.B.2d 280, 113 Ind. 
App. 292. 

58. Ind.—^Hobbs v. Ludlow, 160 N.E. 

450, 199 Ind. 733. 

37 C.J. p 735 note 52 [n]. 

Effect of failure to continue residence 
in foreign state 

Where debtor promised to repay 
money when debtor married and 
debtor continued to live in Connecti¬ 
cut only two years after marriage 
before removing to Massachusetts, 
action on the debt in Massachusetts 
court was not barred by the Connecti¬ 
cut six-year statute of limitations.— 
John* v. John, 30 N.E.2d 642, 807 
Mass. 514. 

^qsetween” construed as meaning 
“against” 

Under a statute providing that, 
whenever any contract or obligation 
has been entered into, or judgment 
rendered “between"" persons who re¬ 
side out of the state, and such con¬ 
tract, obligation, or Judgment is 
barred by prescription or limitations 
of the place where the contract or 
obligation Is to he performed or the 
judgment executed, such contract or 
obligation shall be barred by pre¬ 
scription within the state on the 
debtor coming within- it, the word 
“between^^ ^is' to. be construed as 
meshing ‘gainst"" in ^ far as iudg- 
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ments are concerned, so that, even 
if the foreign judgment was not ren¬ 
dered “between'" nonresidents because 
plaintiff was a resident of the forum, 
nevertheless it was rendered 
“against” a nonresident and, having 
been barred by the limitations of the 
state where rendered, was barred In 
tjie forum on the debtor's subsequent¬ 
ly coming into the forum.—Roper v. 
Monroe Grocer Co, 129 So. 811, 171 
La. 181, 7'5 A.L.R. 19*7, answer to cer¬ 
tified questions conformed to 129 So. 
815, 14 La.App. 270. 

59. Ariz.—Western Coal & Min. Co. 
V. Hilvert, 160 P.2d 331, 63 Ariz. 
171. 

Miss.—^Louisiana & Mississippi R. 
Transfer Co. v. Long, 131 So. '84, 
159 Miss. 654. 

37 C J. p 735 note 52 [j]. 

60. Cal.—Western Coal & Min. Co. v. 
Jones, 167 P.2d 719, 27 Cal.2d 819. 

61. N.Y.—Baker v. Cohn, 41 N.T.S. 
2d 766, 266 App.Div. 236, motion 
denied 43 N.Y.S.2d 852, 266 App. 
Div. 847. 

62. - N.Y.—Backus v. Severn, 216 N. 
Y.S. 381, 127 Misc. 776, affirmed 
229 N.Y.S. 376, 224 App.Div. 72. 

Oanadiaa nxyfce payable to New Torker 
Cause of action on note executed 
and payable in Canada arose in Can¬ 
ada, but six-year statute of New 
York, and not five-year statuliA 
Canada, applied under C^v. Drao^ Act 
§ 13 because the cause of iact|(On^oi;jig- 
inally i accrued ^ fjEtyor of a N^W 
York resident.— 
rencellA 216 N.Y.S* 8M, ^2^7 

63. Cal.—Western Ccwal Sb tafii W 
; Jones, 167 F.2d 719* 27 Oai.^d^gl9. 
g7r Cjrvp73s note6*2' eu 
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residents thereof, a comity statute making* foreign 
limitations control where the cause of action ac¬ 
crues in the foreign state while a party was resi¬ 
dent therein does not apply, even though the de¬ 
fendant was a resident of the foreign state for the 
full period of its limitation statute, and that in 
such a case the limitations of the forum control.®^ 

In some jurisdictions, the rule applying the period 
of limitations of the lex fori to bar the action not¬ 
withstanding the limitations of the lex loci have 
not yet run does not apply in suits where both par¬ 
ties are nonresidents, and in such case defendant 
may not avail himself of the local statute as a de¬ 
fense to the action It has been held that "resi- 
dence^' within this rule means factual, rather than 
legal, residence,®® and that limitations of the forum 
may become applicable where parties are present 
therein through authorization to transact business 
in the state of the forum.®^ It has also been held, 
however, that a foreign corporation is a ''nonresi¬ 
dent** within the meaning of a statute providing 
for application of the foreign statute of limitations 
in actions between "nonresidents,** even if it does 
business in the state of the forum,®® and that the 
word "resident** is used in the same sense in which 
congress used it in statutes defining the jurisdic¬ 
tion of federal courts.®® 

§ 32. Federal Statutes in State Courts 

Federal statutes creating a right of action and impos- 


53 C.J.g. 

Ing a time limitation thereon control as to iimitatiom 
Where there Is no federal limitation governing the mat- 
ter, the limitation of the state will be applied. 

Where a suit within the jurisdiction of a state 
court is one which, under act of congress, may be 
removed into the courts of the United Slates on 
the ground of a federal question involved, under 
principles discussed in the C.J.S. title Removal qf 
Causes §§ 4S-73, also 54 C.J. p 230 note 33-p 243 
note 57, congress has power to prescribe the law of 
limitations which shall govern the action, whether 
it is removed to the federal court,^® or whether it 
remains in the state court'll So, if congress has 
the right to legislate on a cause of action, it has 
the right to make that legislation the law of all 
courts into which such case may come,72 includ¬ 
ing a period of limitation for bringing the ac¬ 
tion.'^® 

Where congress has prescribed a period within 
which an action may be brought under a federal 
statute creating the right of action, the provision 
will be regarded as one of substantive right setting 
a limit to the existence of the obligation arising un¬ 
der the statutc,'^^ and in such a case an action may 
be brought in a state court within the period pre¬ 
scribed by federal statute, even though it would be 
barred by limitations of the state.^® However, in 
the absence, of any specific limitation in the‘federal 
statute creating a cause of action, the rule of limi¬ 
tation is to be found in the statutes of the state 
where the suit is brought.'^® 


64. Tenn —Pilcher v. Carroll, 15 
Tenn.App. 423. 

66. tJ.S —-Huber v. Rebay, D.C.N.T , 
60 F.Supp. 10. 

N.T—Meyera v. Credit Lyonnais, '1’82 
NK. 61, 63, 2‘59 N.Y. 899, 83 A,L.R. 
268, disapproving: Garrison v. New¬ 
man. 227 N.Y.S. 7'8, 222 App Dlv. 
498—^Hifler v. Calmac Oil & Gas 
Corporation, 10 N.Y.S.2d 531, 268 
App.Div. 78. amrmed 16 N.Y.S.2d 
104* 258 App.Dlv, 78—Kosolapov v 
Russo-Asiatic Bank, 262 N.Y S 898, 
238 App Dlv. 791, and reversed in 
part on other grrounds 265 N.Y.S. 
605, 240 Apip.Dlv. 731. 

Absence of nonresident from forum 
as tolling* local statute of limita¬ 
tions see infra 5 212. 

66. xr.S.— Pluber v. Rebay, L.C.N.Y., 
60 F.Supp. 10. 

When foreign, citizen deemed ^^factn- 
al” resident of forum 
In order to be considered a “resi¬ 
dent,” although legally a resident of 
another state, defendant must come 
Into the state with such regularity 
and notoriety that service can be 
made on defendant with reasonable 
diligence—Huber v Rebay, supra. 

67. N Y.—McConnell v. Caribbean 


Petroleum Co.* 15 N.F.2cl -STS, 278 
N.Y. 189—Hifler v. Calmfi.c Oil & 
Gas Corporation* 10 N.Y.S.2d 531, 
258 App.Div. 78, alBrmed 16 N.Y.S. 
2d lOt, 258 AppDiv. 78. 

68. Or.—Hamilton v. North Pac. SS. 

Co , 164 P. 579, 84 Or. 71. 

60. Or.—^Hamilton v. North Pac. SS. 
Co., supra. 

70. U.S.—Mitchell v. Clark, Mo., 4 
S.Ct. 170, 110 U.S. 638, 38 L.Ed. 
279—^Arnson v. Murphy, N.Y.,^3 6. 
Ct. 384, 109 US. 288* 27 L.Fd. 920. 

71. U.S.—Mitchell V. Clark, Mo., 4 
S.Ct. 170, 110 U.S. 638, 28 L.Ed 
279 

72. U.S.—^Nashville v. Cooper, Tcnn., 
6 Wall. 247, 18 L.Ed. 8i51. 

73. U.S.—^Atlantic Coast Lino R. Co. 
V. Burnette, N.C.* 36 S Ct. 75, 239 
US. 199, 60 L.Ed 226. 

37 C.J. p 737 note 70. 

74. U.S.—Engel v. Davenport, Cal., 
46 set. 410, 2’71 U.S. 33, 70 L Ed- 
8X3—Louisville & N. R. Co. v. Cory, 
CC.A.Tcnn., ‘54 F.2d 8. 

Cal.—Pennsylvania R. Qo. v. Midstate 
Horticultural Co, 131 P,2d 544, pri¬ 
or opinion 124 F 2d 902, reversed on 
other grounds 64 S.Ct. 12i8, 320 U.S. 

980 


356, 88 L.Ed. 96, mandate con¬ 
formed to 146 P.2d 230, 23 Cal.2d 
877. 

75. TT,'S—Engel t. Davenport, Cal, 
46 set. 410, 271 U.S. 83, 70 L.Ed 
813. 

Cal,—Hosman v. Southern Pac. Co, 
83 T*.2d '88, 28 Cal App 2d 621, cer¬ 
tiorari denied Southern Pac. Co v. 
Hosman* 59 S Ct, 646, 30'6 US. 656, 
83 L,Ed, 1054. 

76. U.'S.—Payne v, Ostrus, C (XA 
rowa*.50 F.2d 1039, 77 A.L RSSl— 
Reid V. Solar Oorp, D.C.Iowa, 69 
F.Supp 626—Warnlck v. BetWe- 
hem-FalrHeld Shipyard, DQ Md. 68 
F.Supp. 857. 

Ariz.—Southern Pac. R. Co. of Mexi^ 
CO V. Gonzalez, 61 P.2d 377, 48 
Arlz. 260, 106 AL.R. 1012. 

La.—Shannon v. Boh Bros. Con^t 
Co., App, 8 So.2d 642 —Beyer 

Transp. Co. v. Whiteman Contracst- 
Ing Co., App., 187 So 143. 

Tenn.—Nottingham v. Kent; App, 
S.W.2d 882, certiorari denied E^h- 
er V. Whiton, 62 SCt. 1282, 316 ,tr. 
S. 696, 86 L.Ed. 1762, reversed or 
other grounds 63’ S Ct 175, 3^17 tT- 
S. 217, 602, 87 L.Ed. 228 

Tex.—^Hollingsworth v. Cities Serylce 
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Where state statutes of limitation have already I ute regelating the matter, the subsequent enactment 
barred an action before passage of a federal stat- of the federal statute cannot revive the action.'^^ 


m. LIMITATIONS APPLICABLE TO PAJBTIOtJLAB ACTIONS 


§ 33. As Affected by Nature or Form of 
Remedy 

As a general rule the nature or substance of the 
cause of action rather than its form determines the stat¬ 
ute of limitations that is appiicable. 

No remedy of any kind is ever barred unless by 
some statute of limitations applicable to such reme- 
dyJS As a general rule, the claim or suit must 
come clearly within one of the provisions of the 
limitation statutes before it is barred,79 since limi¬ 
tations cannot be extended by analogy from one 


subject to another and, since different or dis¬ 
tinct periods of limitation are usually specified for 
different causes of action, a determination of the 
period applicable in a particular case requires a de¬ 
termination of the cause of action involved in such 
case.81 It has been held that general statutes of 
limitations apply only to remedies by suits.^s 

In some jurisdictions it is held that statutes of 
limitation apply alike to legal and to equitable ac¬ 
tions,SS except such actions as those over which 


Oil Co., Civ.App., 199 S.W.2d 266, 
error refused. 

$7 C.J. p 737 note 71. 

Fair l^a'bor Standards Act 
U.S.—Bright V. Hobbs, D.C.Md., 5*6 F. 
Supp. 723. 

Or.—Fullerton v. Lamm, 163 P.2d 941, 
rehearing denied 166 P.2d 63. 
W€Lsh.—Cannon v. Miller, 15'5 P.2d 
600. 22 Wash.2d 227. 157 A.L.R. 
530. 

Safety Appliance Act 
N.H.—Grew v. Boston & M. R. R., 
142 A. 707, 83 N.H. 383. 

War risk insnrance 
U.S.—U. S. V. Preece, C.C.A.Utah, 86 
F.2d 952. 

77. U.S.—Stewart v. Keyes, Okl., 66 
S.Gt. 807, 295 U.S. 403, 79 L.Fd. 
1507. 

Okl —Sixkiller v. Weete, 51 P.2d 807, 
176 Okl. 204. 

78. U.S.—U. S, ex rel. Vicchitto v. 
Martineau, D.C.Conn., 27 F.Supp. 
440, affirmed, C,C.A., 104 F.2d 1023. 

Wash.—Edwards v. Beck, 106 P. 492, 
67 Wash. 80. 

Statutory right of person not to 
h%ve his name nsod in business with¬ 
out his consent*' Is in nature of a 
property right which may be en¬ 
forced by him, and by his legal rep¬ 
resentatives, regardless of statute of 
limitations, and is distinct from right 
in equity to enjoin use of name where 
such use is misleading and of char¬ 
acter to deceive public and thus harm 
business of one using name rightly.— 
LowCnstein v. LK)wenstein*s, 1 N.E.2d 
183, 294 Mass. 13‘3. 

79 . Ga.—Smith v. Aldridge, li5 S.E. 

, id 430, 192 Ga. 37$. 

La.—^Lerbes, Caballero & Miller v. 
Checker Cab Co„ 126 So. 2$1, 12 
i^l4pp. 549 —union Titl^ Guaran¬ 
tee Co. V. Perkins, 6 La.App. 389. 
Wa^.-^Lew Thu Yiti^ v. Kay, 24 
^ 17^1 n, ’ 

liBL—4oire V. Veith, App., 16$ So. 

-Oaballero lil^iUe^ v. 
^b.do., i2$ -So*. 264. 42 , 


App. •5*49—Union Title Guarantee 
Co. V. Perkins, 5 La.App. 389. 
Limitations in equity by analogy see 
Equity § 131. 

Intention of legislature 
The applicability of a statute of 
limitations depends on whether or 
not its framers have provided that 
the cause of action should be gov¬ 
erned by it.—Bollinger v. National 
Fire Ins. Co. of Hartford, Conn., 147 
P.2d 611, reheard 164 P.2d 399, 26 
Cal.2d 399. 

81. U.S.—^Williamson v. Columbia 
Gas & Electric Corporation, C.C.A. 
Del., 110 F.2d 15, certiorari denied 
60 S.Ct. 1087, 810 U.S. 639. 84 L.Ed. 
1407. 

Ga.—Mobley v. Sasser, 144 S.E. 161, 
38 Ga.App. 382. 

Ky.-^Barnes v. Louisville & N. R. Co., 
140 S.W.2d 1041, 283 Ky. 261—Ford- 
son Coal Co. V. Bowling, 37 S.W.2d 
69, 238 Ky. 221. 

Mass,—Cummings v. Harrington, 180 
N.E. 619, 278 Mass. 627, 

N.Y.—Manning v. 1234 Corporation, 
20 N.Y.S.2d 121, 174 Misc. 36—Man¬ 
ning V. 1234 Corporation, 19 N.Y. 
S.2d 323. 

Ohio.—Glass v. Courtright, 14 Ohio 
N.P.,N.S., 2*73. 

Pa.—Spahr v. Pennsylvania R. Co., 
45 Dauph.Co. 66—^In re Jordan's 
Estate, Orph., 25 Erie Co. 202. 

Wis,—Latsch V. Bethke, 269 N.W. 
243, 222 Wis. 485. 

Purely legal right is governed by 
specific statute.—^In re Deitz's Estate, 
235 N.Y.S. 75'6. 134 Misc. 393. 

Actlan to declare will void 
Action by persons, who would be 
heirs at law of testatrix if residuary 
clause of her will was void, to b-ave 
such clause ruled void w^s held not 
an action to “construe” the will but 
was Subject to statutory limitations. 
—Odom V. Langston, Mo., 195 S.‘W.2d 
463. 

Attack Jon munl^]^ franchise 

/^taitute, barring suit, attacking 
irasclkse granted by municipal cpr»* 
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poration, unless brought within spec¬ 
ified time after such grant, is inap¬ 
plicable to grant under state statute 
or implied prescriptive right predi¬ 
cated on long use.—City of Roswell, 
N. M„ V. Mountain States Telephone 
& Telegraph Cc^, C.C.A.N.M., 78 P.2d 
379. 

82. Ariz.—Mosher v. Conway, 46 P. 
2d 110, 45 Ariz. 463. 

Applicability of limitations to special 
remedies or proceedings see infra 
§ 102 . 

The statute of limitations is In¬ 
tended to apply to all civil actiohs 
not involving sovereign or public 
rights including civil actions author¬ 
ized by future legislatures unless dif¬ 
ferent limitation is prescribed by 
statute or the legislature has indi¬ 
cated an intention that the particular 
civil action shall not be barred by 
any statute of limitations.—City of 
Bristow ex rel. Hedges v. Groom, 151 
P.2d 936, 194 Okl. 384, 

Action for disability benefits or re¬ 
turn of premium 

Actions for disability benefits or 
far the return of premiums have 
been held to be actions at law gov¬ 
erned by^ statutes of limitation.— 
Equitable Life Assur, Soc! of U. S. v. 
Mercantile Commerce Bank & Trust 
Co., C.O.A.M 0 ., 143 F.2d 39‘7—Wayne 
V. New York Life Ins. Co., C.C.A. 
Mo., 132 F.2d 28. 

83. U.S.—Kithcart v. Metropolitan 
Life Ins. Co., C.C,A.Mo., 150 F.2d 
997, certiorari denied 66 S.Ct 2$7, 

326 U.S, 777, 90 L.Ed. 4*70, rehear¬ 
ing denied 66 •S.Ct. 469, 326 US. 
812, 90 L.Ed. 496, and 66 S.Ct 520,, 

327 U.S. 813, 90' l4,Ed. 1038-^B^l 
V* G-ibbs, C.C.A.MC.* 118 F.2d 

Iowa.—^Anderson v. Andeyson, 1’2IN. 

W.2d 671. 234 Iowa 277^ . . 

Pa.:^ST^lkin' V* rNa^ 

^Truet Co., 26 A.2d 16$, 344 08^^1 
—Pennsylvania leterkn^ 

on Liyas ^wd 

Kinth Bank AcTriistOa, 15$’A,^1, 



LIMITATIONS OF ACTIONS 


§ 33 

equity has exclusive jurisdiction, as discussed in 
Equity § 131. However, it has been held that, where 
a common-law remedy is given to enforce an equita¬ 
ble right to which the statute of limitations cannot 
be pleaded, it cannot be pleaded to the action at 

law. 84 

While under some statutes of limitation it is the 
form of the action and not the cause of action 
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which fixes the bar,86 under other statutes espe 
cially where forms of action have been abolished 8^ 
it is the nature or substance of the cause of ac- 
tion,87 or the object of the action,88 rather than the 
form of the action, which determines the applica¬ 
bility of the statute of limitations, and plaintiff can¬ 
not avoid the bar of the statute by merely changing 
the form of action.89 Conversely, a limitation 


Where same court administers law 
and. equity, limitation statutes arc 
equally applicable whether relief 
sougrht is le^al or equitable.—^Massie 
V. De Shields, Tex.Oiv.App, 62 'S.W. 
2d 322, error refused. 

84, Ga.—Bethune v. Bouarherty, 80 
Ga. 770. 

85, XJ S — Corpus Juris cited in 
Keen v Mid-Continent Petroleum 
Corporation, D C.Iowa, 68 F.Supp 
916, 918. 

La—^Antoine Pranichevich, 1*67 So. 
98, 184 La. 612—Brewster v, 

Shreveport Brass Works, 141 So. 
421, 19 LaApp. 618. 

Mich.—Wall v. Zynda, 278 N W. 66, 
283 Mich 260, 114 A.L.R. Ii521. 

37 C J. p 737 note 74. 

Character of action determines the 
prescription applicable thereto— Mc¬ 
Hugh V. inacid Oil Co., 19 So.2d 221, 
206 La. 511—Kramer v. Freeman, 3 
So 2d 609, 198 iLa. 244—Shepard Real¬ 
ty Co. V United Shoe Stores Co., 190 
So. 383, 193 La 211—^American Heat¬ 
ing & Plumbing Co. v. West End 
Country Club, 131 So. 466, 171 La. 
482. 

When cause accrued 

The form of the action was held 
to be immaterial where the question 
wafj one as to when the cause of ac¬ 
tion accrued—Hurst v. Charron, 256 
H.W. 419, 267 Mich. 210. 

86. U.S.—Corpus Juris cited in 

Keen v. Mid-Continent Petroleum 
Oorp., B.C.Iowa, 58 E.Supp. 91i5, 
918. 

Cal.—MacDonald v. Reich & Llevre, 
2S1 P. 106, 100 Cal.App. 786. 

37 C.J p 737 note 75 
Abolition of forms of actions see Ac¬ 
tions § 30. 

87. Cal —Maquire v. Hibernia Sav¬ 
ings & Loan -Soc., 146 P.2d 673, 23 
Cal.2d 719—Newport v. Hatton, 231 
P 987, 19'5 CU. 132—Leakey v. De¬ 
partment of Water and Power of 
City of Los Angeles, App., 173 P 2d 
69 — Bell V. Bayly Bros of Califor¬ 
nia, 127 P.2d 662, *63 Cal App 2d 
149—Pacific Nat. Bank of San 
l^ranclsco v. Corona Nat. Bank, 
298 P. 144, 113 Cal App. 36'6—Mac¬ 
Donald V. Reich & Lievre, 281 P. 
106, 100 Cal.App. '736. 

Idaho.—Trimming v. Howard, 16 P. 
2d 661, 52 Idaho 412—Common 

School Dist. No. 18, in Twin Palls 


County v. Twin Palls Bank & Trust 
Co , 12 P.2d 7*7*1, 62 Idaho 200. 
Mont—Abell v. Bishop, 284 P. 626, 
86 Mont. 478. 

N.Y —Brick v. Cohn-Hall-Marx Co., 
11 N.E2d 902, 276 NY. 269—-Gott¬ 
fried V. Gottfried, '56 NY.S.2d 60, 
269 App.Div. 413—C. P. Holding 
Corporation v. General Gas & Elec¬ 
tric Corporation, 46 N Y.’S.2d 606, 
181 Misc. 283, aiHrmed 47 NY.S2d 
303, 267 App.Div. 863—Braman v. 
Westaway, 60 NY.S2d 190, modi¬ 
fied on other grounds 69 N.y.S.2d 
'509—Turner v. American Metal Co., 
36 N.Y.S,2d 356, 381, reversed on 
other grounds 60 N.Y S.2d 800, 268 
App Div. 239, appeal dismissed '66 
Nm2d 591, 20'3 N.Y. 822—Drucker- 
man v. Harbord, 31 N.Y S 2d i867— 
Savings Bank of Now London v. 
New York Trust CJo, 27 N.Y.S.2d 
963—Manning v. 1234 Coriporatlon, 
19 N Y.S 2d 323, 

Ohio.—Slate ex rel Lien v. IXouse, 68 
N.E.2d 675, 144 Ohio St. 238. 

Okl.—Corpus Juris cited 1» Oklahoma 
City V. Wells, 91 P.2d 1077, 1080, 
185 Okl. 369, 123 A.L.R. 662—State 
V. Ward, 118 P.2d 216, 189 Okl. 632 
—Carter v. Collins, 50 P.2d 203, 174 
Okl. 4 

Wash.—McDonald v. Camas Prairie 
R Co., 38 P.2d 51«5, 180 Wash. 655. 
37 C.J. p 737 notes 70, 77. 

Gravameu of cause of action deter¬ 
mines applicable limitations.—Corash 
V. Texas Co, 36 NY.S.2d 334, 264 
App.Div. 292—Sialkot Importing Cor¬ 
poration V. Vadra, 49 N Y.S 2d 118, 
modified on other grounds 62 N.Y.S. 
2d '576, 268 App.Div. 9’7'5. 

Different causes of action 

Where the same facts give rise to 
different causes of actions to which 
different periods of limitations apply, 
the origin and nature of liability as¬ 
serted are the criterion in determ- 
ing which period applies.—tSchmldt 
V. Merchants Despatch Transp. Co, 
200 NE. 824, 270 N.Y. 2-87, 104 A. 
LR. 450, reargument denied 2 N.E.2d 
680, 271 N.Y. 531. 

Nature or form of relief 

(1) Nature of rights sued on, and 
not the form of relief demanded, de¬ 
termines applicability of statute of 
limitations. 

Cal.—Maguire v. Hibernia Savings & 
Loan Soc., 146 F.2d 673, 23 Cal.2d 
719—Bell V. State Bank, 9-4 P. 889, 

3 53 Cal 234, 243. 
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iN.i.—uoraan v, Texas Co, '35 nyb 
2<i 334, 26'j AppDlv 292-^ialkot 
Importlnijf Corporation v Vadm 
49 N.Y.S 2d ITS. modifled on otto 
Sround.s 62 N T S 2d 576, 268 Add 
Div. 975, 

(2) Where plaintiff, with respect 
to his right to a civil service posi¬ 
tion, had option to seek a declara¬ 
tory judgment or to apply for a wnt 
of mandate to compel civil service* 
commission to classify him in such 
position and compel particular de¬ 
partment of city to assign him to 
.such iposltion and pay him appropri¬ 
ate salary, or to seek both forms of 
relief concurrently, plaintiff could not 
avoid effect of statute of limitations, 
relevant to mandamus proceeding, by 
seeking declaratory relief only.— 
Loahey v. Department of Water and 
Power of City of Los Angeles. CaL 
App., 173 r.2d 69. 


88. U.S.—Bank of Grottoes v. 

Brown, C.'OA.Va, 8 P.2d 821. 

N.Y —Rector, Churchwardens and 
Vestrymen of Church of the Holy 
Spirit, Nice, Prance, v. Central 
Hanover Bank & Trust Co., 46 N. 
Y S 2d '669. 

89. Mass.—Ginzberg v Wyman, 172- 
N.E. 614, 272 Mass 499. 

N.Y.—^Hanover Fire Ins. Co v. Motse 
Dry Dock & Repair Co., 200 N.B. 
i689, 270 N.Y. 86, reargument de¬ 
nied 2 N.E 2d 680, 271 N.Y. 531— 
Gottfried v. Gottfried, 56 N.Y.S,2di 
50, 269 App Div 413. 

Wash.—Seely v Gilbert, 134 P.2d 710,. 

16 Wash 2d 611. 

37 C.J. p 737 note 77. 

TTse of ZLOuesseutial allegations 
Limitations may not be extended* 
by merely stating in complaint non- 
essential allegations relating to a 
cause of action as to which a longer 
period would apply than that applica¬ 
ble to the claim which is the gist or 
gravamen of his suit.—Brick v. Cohn- 
Hall-Marx, 11 NE2d 902, 276 N.Y. 
2'59—Gottfried v. Gottfried, '56 N.Y.S. 
2d 60, 269 App.Div. 413. 

Use of equitable form 

(1) A plaintiff may not extend pe¬ 
riod of limitations by suing in equi¬ 
ty where there is adequate legal rem¬ 
edy.—^Hanover Fire Ins. Go. v. Morse 
Dry Dock RepamCo., 200 NB. 583^ 
270 N.Y. 86, reargument denied 2 IL 
E2d 680, 27X N.Y 631—Gottfri^ 7.. 
Gottfried, 66 N.Y.S 2d <60, 2^9 App.. 
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statute cannot be^made applicable to a cause of ac¬ 
tion outside the intention of the statute because it 
is presented in a form of action to which, in terms, 
it is made applicable.^® However, if the same state 
of facts gives rise to two distinct causes of ac¬ 
tion, different statutes of limitation may apply to 
each so that one of such causes may be barred 
and the other may not,®i and a plaintiff who has 
concurrent remedies, either of which is equally 
available, is not prevented from proceeding in one 
form of action rather than in the other.®^ Where 
several causes of action are properly joined in one 
action, each of the causes is governed by the stat¬ 
ute applicable thereto.®^ It has been said that, 
where doubts exist as to the nature of the action, 
the courts lean toward application of the longer 
period of limitation.9^ 

The limitation period is determined from the na¬ 
ture of the demand and ground of action as set 
out in the pleadings,®* since a party is bound by 
bis pleadings in designating the particular right of 
.-action he declares on, and is entitled to the protec¬ 


tion afforded by the statute of limitations applica¬ 
ble to the cause of action declared on if the facts 
justify it.9® In some jurisdictions the rule is laid 
down that the character of an action is determined 
for the purpose of applying the statute of limita¬ 
tions by the allegations^ and prayer of the petition 
or complaint.®'^ In other jurisdictions, however, 
it is held that, while the prayer of a complaint will, 
in many cases, be of assistance in ascertaining the 
nature of the cause of action relied on and accord¬ 
ingly in determining the section of the statute of 
limitations which may be applicable,®^ the nature of 
the action will generally depend not alone on the 
relief prayed for, but on the facts set forth.®® 
This is especially true under a code system where 
there is but one form of civil action,^ Where a 
statute has abolished the distinction formerly exist¬ 
ing between the different forms of action, it may 
become necessary, by reason of the language of a 
limitation statute, in applying such statute to a par¬ 
ticular case, to determine what the action would 
have been before the adoption of the statute.^ 


Div. 413—Bank of U. S. v. Norman, 
40 N.T.S.2d 828, 181 Misc. 72—Good¬ 
man V. Goodman & Suss Clothes 
•Corp., 68 N.y S.2d 2*81—^Marano v. 
XioCarro, 62 N.Y.S.2d 121, affirmed 
!Marano v. Rocco Lo Carro, 63 N.Y.S. 
2(1 829, 270 App Div. 999—Braman v.. 
Westway, 60 N.Y.'S.2d 190, modified 
•on other grounds 69 N.Y.S.2d '509— 
IHayman v. Morris, 36 N.Y.S.2d 76'6. 

i(2) Limitations in equity where 
remedies at law and in equity are 
concurrent see Equity § 131. 

Action for refuxLd of taxes 

(1) Under a statute enabling tax¬ 
payers to reclaim taxes paid on land 
inot taxable, the action has been held 
<to be in substance an action of as- 
eumpsit for money had and received, 
and is barred if not brought within 
the time prescribed by statute for 
bringing this form of action.—Gar¬ 
land County V. Gaines, 2 'S.W. 460, 
47 Ark. S68. 

(2) Taxpayer's action to enforce 
payment of claim for refund of tax¬ 
es paid prior to passage of act au¬ 
thorizing refund was an "action for 
recovery of money" and hence a "civ¬ 
il action’' within statute of limita¬ 
tions, ^regardless of form of action.— 
State V. Ward, 118 P.2d 216, 189 Okl. 

Corporalie stockholders’ suit 
Where plaintiffs sued as stockhold- 
'<ers tp enforce the rights of a corpo- 
ratio% the suit was in equity but the 
of the corporate right sought 
to- be enforced was not affected in so 
^..as the running of the statute of 
Mhs concerned.—Bell v. 

3ros. of California, 127 P.2d 
ol C^App.id 149. 


90. Mont.—^Ahell v. Bishop, 284 P. 
626, 86 Mont. 478. 

91. N.Y.—Schram v. Cotton, 24 N. 
E.2d 305, 281 N.Y. 499—Conklin v. 
Draper, 241 N.Y.S. *529, 229 App. 
Div. 227, affirmed 173 N.E. 892, 
254 N.Y. 620. 

37 C.J. p 737 note 74 [a]. 

Effect of bar of one of two remedies 
see supra § 7. 

Applicability of different limitations 
to same action or proceeding see 
infra 5 107. 

92. N.Y.—Schmidt v. Merchants 
Despatch Transp. Co., 200 N.E. 824, 
270 N.Y. 287, 104 A.L.R. 450, rear¬ 
gument denied 2 N.B.2d 680, 271 N. 
Y. 531—Gottfried v. Gottfried, i66 
N.Y.S.2d 60, 269 App.Div. 413. 

Election of remedy between contract 
and tort see infra § 46. 

93. Okl.—Chouteau v. Hornbeck, 267 
P. 372, 12'6 Okl. 2i54. 

94. U.S.—^Hughes v. Reed, C.C.A. 
Okl., 46 F.2d 435. 

95. Cal.—^Newport v. Hatton, 231 P. 
987, 195 Cal. 132. 

Mass.—Cummings v. Harrington, 180 
N.E. 1619, 27!8 Mass. 627. 

Ohio.—State ex rel. Lien v. House, 68 
N.E.2d 67*5, 144 Ohio St. 238. 

90. Me.—^Alropa Corporation v. Brit¬ 
ton, 188 A. 722, 135 Me. 41. 

37 O.J. p 738 note 80. 

97. U.S.—Iberville Land Co. v. 
Amerada Petroleum Corporation, C. 
C.A,La., 141 F.2d 384. 

37 C.J. p 738 note SI. 

Character which fdaintlir gives 
pleadings determines prescription ap- 
pliisable.—^Kramer v. Freeman, 3 So. 
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2d 609, 198 La. 244—^Antoine v. Fran- 
ichevich, 167 So. 98, 184 La. 612— 
Sims V. New Orleans Ry. & Light Co., 
64 So. 823, 134 La. 897. 

Joinder 

Where plaintiff's demand combines 
double character of petitory action 
and action for partition, defendant 
may plead ten-year prescription, al¬ 
though action for partition is only 
barred by thirty years.—^Vamado v. 
Meyer & Neugass Co., 133 So. 396, 
16 La.App. *686, rehearing denied 134 
So. 326, 16 La.App. 6f86. 
lUCatters considered 

In order to determine the character 
of the action it is necessary to con¬ 
sider the facts on which the action is 
based and plaintiff’s pleadings and 
documents annexed thereto.—^Mc¬ 
Hugh V. Placid Oil Co., 19 So.2d 221, 
206 'La. -611—iShepard Realty Co, v. 
United Shoe Stores Co., 190 So. 383, 
193 La. 211. 

98. Cal.—Williams v. 'Southern Pac. 
R. Co., 89 P. 699. 160 Cal. 624. 

99. Del.—Bovay v. H. M. Byllesby 
& Co„ !38 A.2d 808. 

37 C.J. p 738 note -83. 

Pormai demand for relief does not 
determine legal or equitable charac¬ 
ter of the action.—^Potter v. Walker, 
11 N.E.2d 335, 276 N.Y. l'5^orash v. 
Texas Co., 35 N.Y.S.2d 334, 264 App. 
Div. 292. 

1, Cal.—Williams v. Soi^tbcfn Paq, 
R. Co., 89 P. 639, :^60''Cal. 624. ^ 

2. Utah.—O’Neill v. San Pedrp,^ -L-. 

A. & S. L. R. Oq,, 114 P; 127i E8 ' 
Utah 475^ . . 

37 CJi p 738 note 80* 
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Personal actions in general. In a number of ju¬ 
risdictions a specific period of limitations is pre¬ 
scribed for all personal actions in general^ other 
than those enumerated.^ Where the action is both 
real and personal, only that part which is personal 
is governed by such a statute.^ 

Actions arising out of title to realty, A specific 
period of limitations is prescribed by some statutes 
for actions arising out of the title to real property, 
or to rents or profits from such property.® 

Creditor's claims in probate. Some statutes of 
limitation have been held to have no application to 
creditor's claims in probate which have been ap¬ 
proved by the personal representative and allowed 
by the court. 

Declaratory judgment actions. It has been held 
that an action for declaratory relief is a civil ac¬ 
tion within statutes of limitation,® and the period 
of limitations applicable to ordinary actions at law 
or suits in equity should be applied.® 

Defensive actions. The rule, as discussed infra 
§ 104, to the effect that limitations do not operate 
to bar pure defenses has been held to apply where 
such defenses are asserted in actions defensive in 
nature.^® 


53 O.j.g^ 

Privileges, In Louisiana there is no general W 
governing the prescriptibility of privileges.it The 
life thereof is coextensive with the right or judg¬ 
ment recognizing such privileges.!® Without ex-v 
press provision therefor a statute setting up a pre¬ 
scriptive period against a privilege does not apply 
to an action for a personal judgment against the 
one in whom the privilege existed.!® 

Usury, The borrower's common-law right to re¬ 
cover by an action of assumpsit interest paid in ex¬ 
cess of the legal rate is governed by the general 
statute of limitations i^ An action to recover prop¬ 
erty pledged to secure a usurious loan, brought un¬ 
der a statute authorizing it but not fixing any limi¬ 
tation, if limited at all, is limited only by the gen- 
jeral statute of limitations.!® 

§ 34. Recovery of Real Property 

Actions to recover realty are often governed by stat¬ 
utes of limitations expressly made applicable thereto. 

It has been said that since the Twelfth Century 
actions concerning real property have been regu¬ 
lated by statutes of limitation,!® and various stat¬ 
utory provisions exist in the different jurisdictions 
which arc expressly made applicable *to actions for 
the recovery of real properly or of possession there¬ 
of,!"^ unless a different limitation is prescribed in 


3. La.—DaPonte v. O^den, 108 So 
777, 161 La 378. 

NH.—Stavrelis v. Zacharias, 106 A. 

306, 79 N.H. 146. 

Action on liond of conrt clerk 
La—Plsher v. .Levy, 1-56 So, 220, 180 
La. 195. 

Demand for acconntingr 
I^a.—Da Ponte v. Ogden, 108 So. 777, 
161 La. '378. 

Duforoememt of e<aiilta1ble lien is 
not affected by fiuch provision.— 
Harper v. I-Iarper, 16<5 S.EI, 490, 159 
Va. 210. 

4. La.—^Porter v. Town of Ville 
Platte, 104 So 67, 168 La. 342. 
Actions for trespass to the person 

and actions for defaxxLato>ry words are 
f.xcluded from operation of statute.— 
Htnvrelis v Zacharias, 106 A 80'6, 79 
N.H. 146. 

5. La.—Da Ponte v. Ogden, 108 So. 
777, 161 La. 378. 

6. In California 

(1) A cause of action arising out 
of title to realty or rents or profits 
thereof cannot be maintained, unless 
person asserting cause of action or 
under whose title action is prosecut¬ 
ed or such person’s ancestor prede- 
<*essor, or grantor was seized or pos- 
.sessed of property within five years 
before commencement of action.— 
Housing Authority of City of Los 
Angeles v. Pirrone, 161 P.2d 22, 65 


Cal.App 2d '566, motion denied 1'36 P. 
2d 39, 68 Cal.App.2d 30. 

(2) An action to establish an inter¬ 
est in a condemnation award is with¬ 
in such provision.—^Houslng Authori¬ 
ty of 'City of Los Angelos v. Pirrone, 
supra, 

(3) The statute was hold Inapplica¬ 
ble where defendant claimed title by 
adverse possession.—Los Angeles 
County V. I’aclflc Electric Ry. Co., 
269 P 767, 93 Cal.App. 612. 

7. Mont.—Montgomery v. iPirst Nat. 
Bank of Dillon, 186 l*.2d 760, 114 
Mont. 395. 

8. Cal.—Maguire v. Hibernia Sav¬ 
ings Sc Loan Soc., 146 P.2d 673, 23 
Oal.2d 719. 

9. Cal.—‘Maguire v. Hibernia Sav¬ 
ings & Ijoan Soc., supra—Leahoy v. 
Department of Water and Power of 
City of Los Angeles, App, 173 P.2d 
69. 

10. Tenn.—^Boyd v. Maroney, 95 iS. 
W.2d 3272, 20 Tenn.App. 117. 

Actions to cancel instruments 
DC—Hill V, Hawes, 144 T.2d 511, 79 
US.ApipDO. 168. 

Tex —^Whitehead v. Wicker, Civ App., 
280 S.W 604. 

11. Jja.—Beck v. Beck, App., 181 So. 
635. 

12. La—Beck v. Beck, supra. 

13. La,—^Houston v. Lewin, 120 -So 
894, 10 La,App. 134. 
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Bar of security as affecting debt see 
supra 9 12. 

lA Wis.—^Wood V. Lake, 13 Wis. 84. 

66 C.J. p 293 note 27. 

Limitations specifically applicable 
see the C.J.S. title Usury § 105. 
also 66 C,J. p 293 notes 28-31. 

15. Utah.—Conner v. Smith, 169 P. 
Ii38, 51 Utah 129. 

66 C,J, p 293 note 32, 

le. N.Y.—Brooklyn Bank v. Bama- 
by, 90 N.B. 834, 197 N.Y. 210, 27 
I...R.A.,N.S., 843. 

17. U.S.—Sheehan v. Municipal 

Light & Power Co., 64 F.Supp. 169, 
affirmed, C.C A., 151 P.2d 65. 

Aria.—Manor v. Stevens, 1'52 P.2d 
133, 61 Arlz. '511. 

Ark—Young v. Blocker, 146 S.W2d: 
002, 201 Ark '802—Ay cock v. Bot¬ 
toms, 144 SW.2d 43, 201 Ark 104 
—White V. White, 131 S.W.2d4, 198. 
Ark. 740—Gn'iyson v. Bauschlicher^ 
79 S.W 2d 990, 190 Ark. 414. ' 

Conn.—O'Keefe v. Atlantic Refining 
Co., 46 A 2d 343, 132 Conn 613. 

Iowa.—Shaver v. City of Des' Moines, 
288 NW. 412, 227 Iowa 411—K31* 
bourne v. Lockman, 8 Iowa 380. 

La.—Nelson v. York, 132 So. 662, 171 
La. 979—Drewett v. Carnato> 
App, 183 So. 103. 

N.M.—Ward v. Rodriguez, •Si 'PM 
277, 43 NM. 191, certiorari denied 
Rodriguez v. Ward, 59 S Ct 837*. 
307 U.S. 627, 83 L.Bd. 1511. 
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special cases.^^ Such a statute of limitations has 
l)ee-n held to be applicable to all actions for the re¬ 
covery of realty whether legal or equitable.^^ In- 


S 34 

eluded are actions to recover houses and other 
buildings on the land,^® but not an action in which 
the right to an incorporeal hereditament is in- 


Low V. People, 33 N.Y.'S.2d 
1015, 263 App.Div. 434, appeal de¬ 
nied 35 N.Y.S.2d 288, 264 App Div. 
805—M. R. M. Realty Co. v. Title 
Guarantee & Trust Co., 280 N.Y.S. 
22, 244 App.Div. 454, affirmed 200 
N.k 666, 270 N.Y. 120. 

—Bernier v. Preckel, 23'6 N.W. 
243, 60 N.D. 549. 

Okl.—Simmons v. Howard, 276 P. 718, 
136 Okl. ll'S—Tigrer v. Brown, 26'5 
P. 124, 130 Okl. 83—Turner v. Nich¬ 
olson, 241 P. 750, 115 Okl. 66— 
Allen V. Warner, 232 P. 61, 105 Okl. 
129. 

—First Carolinas Joint Stock 
.Land Bank v. Hudgrens, 171 S.E. 
449, 171 S.C. 18. 

Tenn.—Tharpe v. McAuley, 3 Tenn. 
APP. 18. 

Wash.— Johnston v. Medina Improve¬ 
ment Club, 116 P,2d 272, 10 Wash. 
2d 44. 

37 C.J. p 738 note 89. 

Applicability of residuary clause of 
statute of limitations to actions 
for recovery of real estate see in¬ 
fra § 103. 

Purpose of statute 
Statute manifests intent to quiet 
uncertainties concerning land titles, 
including defects in publication of 
notice of foreclosure sale.—Cone v. 
Parish, D.CTex., 32 F.Supp. 412, af¬ 
firmed, O.C.A., Scott V. Cohen, 11'5 P. 
2d 704, certiorari denied 61 S.Ct. 806, 
312 U.S. 703> 85 L.Ed, 1136. Affirmed, 
C.CiA, Maxwell v. Hunter, 116 F.2d 
260. 

Mixed aotiou 

Suit to compel execution of title 
to interest in lands, and for account- j 
ing for royalties, was held governed, 
as to' interest in land, by such a 
provision.—Da Ponte v. Ogden, 108 
So. 777, 161 La. 378. 

Beal rights 

(1) Grantors' reservation of royal¬ 
ty on minerals produced from land 
and obligation of the purchaser to 
drill wells on the land under certain 
conditions constituted ‘'real rights 
and obligations” subject to prescrip¬ 
tion of ten years liberandi causa, un¬ 
der statute.—Gulf Refining Co. v. 
Hells, D.C.La., 36 P-Supp. 357. 

(2) A statute declaring a lessee of 
mineral rights to have a real right 
a^sertable in the courts is procedural 
and does not change or affect the pre¬ 
scriptive period for asserting right.— 
Colgin V. Harris, D-C.Da., 27 F,Supp. 

of ingress and eglress 

Abutting jproperty owners' right to 
^htre*^ ,and egress throiugh street 
city had aot-a^epted was sub¬ 


ject to statute.—City of Hattiesburg 
V. Fogel, 13*8 So. 813, 162 Miss. 208. 

Enforcement of lien 

Payee of note was held barred from 
claiming lien against surety's estate, 
where payee did not assert claim for 
over seven years.—Grayson v. Bau- 
schlicher, 79 S.W.2d 990, 190 Ark. 414. 

Conformance to building lists 

Suit by adjoining property owners 
to require owner and lessee of prop¬ 
erty on which filling station was lo¬ 
cated to conform to building line 
shown on recorded plat of addition in 
which property was located has been 
held to be governed by statute pro¬ 
viding that actions for determination^ 
of right or claim to realty constitute' 
actions for recovery of the posses¬ 
sion of realty.—^De Martini v. Hay- 
hurst, 62 P.2d 1, 154 Or. 663. 

Xn California 

(1) Under Code Civ.Proc. § 318, an 
action to recover real property can¬ 
not be maintained unless the one as¬ 
serting the cause of action or under 
whose title the action is prosecuted, 
or the ancestor, predecessor, or gran¬ 
tor of such a one, has been seized or 
possessed of the property within five 
years before commencement of the 
action.—Haney v. Kinevan, Cal.App., 
166 P.2d 361. 

(2) The statute has no application 
where the action is brought by one 
seized or in actual possession of the 
property.—Crane v. French, 104 P. 
2d 63, 39 Cal.Ap]^.2d 642—Comstock 
V. Finn, '56 P.2d -957, 13 Cal.App.2d 
151. 

(3) Accordingly, it does not bar re¬ 
covery by a party having an absolute 
conveyance of the property.—Borden 
V. Boyvin, 130 P.2d 718, 6*5 Cal.App.2d 
432. 

In. Kaxisos 

(1) Where a party has once estab¬ 
lished his right or title to land with¬ 
in the time prescribed by the two- 
year fraud statute, he then has fif¬ 
teen years from the time the action 
accrued withfn which to recover pos¬ 
session of the land.—Herthel v. 
Barth, 81 P.2d 19, 148 Kan. 308, 119 
A.L.R. 326. 

(2) Thus, Where the holder of a 

valid tax deed, before the two-year 
limitation has barred his right to re¬ 
cover possession under it, obtains the 
actual and peaceable possession of 
the land, the statute is satisfied, and, 
if he thereafter loses possession, his 
right to ^recover it contii^ues vntil 
barred by the general statute of lim¬ 
itations.—^Bpekner v. Wingard, 115 P.j 
636, 84 Kan, 6^2. i 
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In Kentucky 

(1) Actions to recover real proper¬ 
ty are ordinarily governed by the 
fifteen-year statute of limitations.— 
Howard v. Turner, 152 S-W.2d 689, 
287 Ky. 206, 

(2) It is not confined to actions of 
ejectment and embraces mineral 
rights.—Pond Creek Coal Co. v. Hat¬ 
field, Ky.. 239 F. 622. 152 C.C.A. 4'56. 

(3) It also governs an action to 
escheat real property under the con¬ 
stitution.—^Louisville Banking Co. y. 
Commonwealth, 134 fi.W. 1142,^ 142 
Ky. 690—37 C.J. p 738 note 39 [e] (2>. 

(4) Action by owner of servient es¬ 
tate for land or value thereof unn^- 
essarily taken pursuant to easement 
for railroad right of way was held 
limited by the statute.—^Buck Creek 
R. Co. V. Haws, 69 S.W.2d 333, 263 
Ky. 203. 

Xu Texas 

(1) Grantor's suit for title and 
possession of land which grantor had 
intended to convey by void deed was 
held not barred by statute of limita¬ 
tions applicable to actions to recover 
realty by virtue of a superior title 
retained by the vendor in a deed of 
conveyance.—Schramm v. Ullrich, 
Civ.App., 90 S.W.2d 293, error re¬ 
fused. 

(2) Statute barring a suit to recov¬ 
er real estate, if not commenced 
within three years, applies only In 
suits of trespass to try title, and not 
in a suit to subject the estate of de¬ 
ceased to the payment of a claim 
against him, the only limitation ap¬ 
plying in such a suit being a limita¬ 
tion against the claim itself.—First 
Nat. Bank v. Douglas, Civ.App., 7, *$• 
W.2d 148, affirmed Douglas v. First 
Nat, Bank, 40 S.W.2d 801. 120 Tex. 
631—Langston v. Robinson, QIv.AiPp., 
253 S.W. 654. 

<3) Other applications of statute 
see 37 C.J. p 739 note 39 tl]. 

18- Okl.—Tiger v. Brown, 265 P. 

124, 130 Okl. «3. 

Action based on fraud 

In action to recover interest in oil 
and gas In place on theory of 
the statute of limitations relating to 
actions for relief on ground of frau^ 
is applicable, rather than statute ref¬ 
lating to actions for the recovery 'pf 
an Interest in realty.-^Maibne y. 
Young, 81 P.2d 23, 143 Kate 260. / ^ 

18. Mo.—Branne^..vs, Klaber,.43'^W. 

2d 169, 389 886- 

20. Tex,—Piae&ty <^ium jpW 

til^zer % 

law. ^ ^ V 
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volved.21 In some jurisdictions, however, there is 
no statute of limitations in respect of such ac- 

tions.22 

The mere fact that an action pertains to real 
property does not necessarily constitute it an ac¬ 
tion to recover real property within such a provi¬ 
sion ,*23 the test is whether the complaint seeks a 
right to, title in, or possession of, realty.24 It has 
been said that, in actions to recover realty, adverse 
possession and the statute of limitations are to the 
same end and purpose^s and are inseparable as a 

defense.23 

§ 35 . -Actions at Law 

Limitations on an action for the recovery of realty 
usually apply to actions at law, such as ejectment and 
trespass to try title. 

Statutes of limitation applicable to actions for the 
recovery of realty or possession thereof are ap¬ 
plicable to actions at law,27 such as actions in eject- 
ment28 or trespass to try title,29 or a suit to recover 
the land itself,20 or mandamus to compel issuance 
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of a patent for a tract of land.si The action, in 
der to be barred, must come within the tenns ttf 
the particular statute.32 

Title hosed on forged deed. A statute ^preclud¬ 
ing the assertion of an interest in realty as against 
one claiming under a deed recorded for a specified 
number of years has no application where the deed 
is forged.33 A statute limiting a period for cer¬ 
tain suits to recover real estate, but providing that 
it shall not apply to one deraigning title through a 
“forged deed,”3‘‘ embraces in the quoted proviso 
a deed executed under a forged power of attor¬ 
ney. 3 5 

An action for deceit inducing the purchase of 
real estate of much less value than the price paid, 
in which plaintiff sought to recover the part of 
the purchase price in proportion to a deficiency in 
acreage, and nowhere alleged that any specific tract 
or part of the tract was omitted from the deed 
was not an action to recover land with respect to 
limitations.3® 


21 . Minn.—Romans v. Nadler, 14 N. 
■W,2d 482. 217 Minn. 174. 

87 O.J. p '740 note 95. 

22 . Ga.—^l-Vrlght v. Conner, 37 S.B. 

2d 8^3, 200 Ga. 413—City of 

Barnesville v. Stafford, 131 S.B. 
487, 161 Ga. 6 * 88 , 48 A.L.R. 1046— 
Blocker v. Boswell, 84 S.E. 289, 109 
Ga. 230. 

As a matter of pleadlxig*, the stat¬ 
ute of limitations does not apply to 
an action at law to recover land, 
since lapse of time is available only 
in aid of any .prescriptive title which 
defendant may set up.—^Hughes v. 
Purcell, <68 S.B. 1111, 136 Ga. 174— 
Ihoris V. Story, 60 S.B. 348, 122 Ga, 
611. 

Application of other statutes 
Actions for the recovery of realty 
are not governed hy limitations ap¬ 
plicable to other types of action 
within which they do not fall.— 
Smith V. Aldridge, 1'6 S.B.2d 430, 192 
Ga. 376. 

23. Kan.—Herthel v. Barth, <81 P.2d 
19, 148 Kan. 308, 119 A.Li.R. 326. 

Tan liens 

The statute of limitations on ac- 
tion.? affecting possession or title of 
real estate, before its amendment in 
194i5, was inapplicable to liens for 
inheritance taxes.—In re Frederick's 
Estate, 19 N.W.2d 248, 247 Wis. .268. 

24. Iowa.—Gibson v. Gibson, 217 N. 
W. 852, 205 Iowa 1285—Tilton v. 
Bader, 164 N.W. 871, 181 Iowa 473. 
“Right of action for the recovery 

of real estate” comprehends an ac¬ 
tion of any character where the relief 
seught, if g^rantod, would have effect 


to dispossess defendant of land, or 
to invest complainant with title to 
land, Including the incidental right 
of possession.—Free v. Owen, 113 S. 
W.2d 1221, 131 Tex. 281. 

Action for damage to property 
Riparian owners’ action against 
city for damage to property by pump¬ 
ing of water from lake was held not 
barred by statute applicable to tort 
actions, since it was governed by 
statute respecting actions to recover 
realty.—iLitka v. City of Anacortes, 9 
P.2d 8 ' 8 , 167 Wash. 269. 

2 5. Ala.—Drummond v. Drummond, 
168 So. 428, 232 Ala. 401. 

26. Ala.—^Rowe V. Bonneau-Jeter 
Hardware Co., 16 iSo.2d 689, 245 
Ala. 326,^58 A.D.R. 1266. 

27. Mo.—Branner v. Klaber, 49 S.W. 
2d 169, 330 Mo. 306. 

28 . tJ.S.- 7 Schooler v. Birge, D.C. 
Tenn., -61 F.Supp. 610. 

Cal.—McKelvey v. Rodriquez, 134 P. 
2d 870, 67 'Cal.App. 2 d 214—Forst v. 
Carr, 120 P.2d 119, 48 'Cal.App.2d 
718. 

Mo.—Young V, -Southwestern Bell 
Telephone Co., 3 S.W.2d 381, 318 
Mo. 1211. 

N.Y.—Allen v. Fix, 1 N.Y.S.2d 637, 
263 App.Div. 868 . 

Okl.—Chouteau v. Hornbeckr 257 P. 

372, 12-5 Okl. 2t54. 

19 C.J. p 1088 note 42. 

Limitations specifically applicable to 
ejectment see Ejectment § 49. 
Mortgagee pursuing remedy of 
ejectment, rather than remedy of 
foreclosure, was subject to statute 
of limitations applicable to ejectment. 
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—Bruml v, Herold, 14 Ohio Supp 
123. 

29. Tex.—Slaughter v. Qualls, 162 & 
W.2d -671, *139 Tex. *840—Brown v. 
Westerfeld, Civ.App., 129 S.W.2a 
451, error dismissed, judgment cor¬ 
rect, 

63 O.J. p 1167 note 32. 

Suit, in effect, to vacate prior Judf- 
ment 

A suit in trespass- to try title 
against persons who had been held 
entitled to same land in previ<^ 
suit, which plaintiffs claimed we^ 
based on a fatally defective nonres¬ 
ident citation against them, was, jia 
effect, a suit to vacate prior judg¬ 
ment, and statutes limiting time 
bringing action to recover land did- 
not apply thereto.—^Ebert v. Sxiith, 
Tex.Civ.App., 146 .S.W.2d 432, error 
dismissed, judgment correct - 

30. Tex.—Martin v. Burr, 228 t'W* 

643, 111 Tex. 67—Hearst v. Kuy¬ 
kendall, 16 Tex. 327. "" 

31. La.—State ex rel. Hyams' 

V. Grace, 1 So.2d 683, 197 

32. Mont.—Kurth v, Le Jeune, 

408, *83 Mont. 100. • . ^ 

Tex.—Bothwell v. Farmers & 
chants State Bank & Trust C 9 * of 
Rusk, 84 S.W.2d 229, 12i5 

33. Fla.-Wright v. Blocker, 493 ^ 

88, 144 Fla. 428. ,, 

34. Tex.—Logan v. Roberts^ 
App., 83 S.W. 396. 

35. Tex.—Olsen v, Grelle, Com.A^ 
22i8 S.W. 927, rehearing 

S.W. xvl. ^ 

36. Ga.—^Phipps V. Wrikh^ 

611, 28 Ga.App. 164. “ * 
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I 36. - Equitable Actions and Remedies 

in General 

Actions to recover realty are generally governed by 
limitations specifically applicable thereto, although In¬ 
stituted In equity. 

While a statute of limitations barring actions for 
the recovery of real property has been held to ap¬ 
ply only to actions at law„S7 the remedy in equity 
may, by the terms of the statute or by construc¬ 
tion thereof, be incorporated in the statute itself, 
and by analogy to the statute of limitations at law 
barring an action for the recovery of lands after 
the lapse of a specified period from the accrual 
of the right of action, the lapse of the same period 
is often a bar in equity to the recovery of an eq¬ 
uitable estate, or for the enforcement of a right to 
recover realty cognizable only in equity,39 although, 
where equity exercises concurrent jurisdiction, it 
will consider itself bound by, and will apply, the 
statutes of limitation as statutes, rather than by 
analogy.^® Of course, if the suit in equity is not 
an ^'action to recover land,” it is not governed by 
the limitation applying to such an action.^i Where 
the statute operates on the right so that the cause 
of action is extinguished or barred, the bar pre¬ 
vents its enforcement in equity.'^^ 


§ 36 

The question has frequently arisen whether or 
not, when the effect of the decree would be to re¬ 
store the possession of land to complainant, an 
action for cancellation of a deed is governed by 
the statute of limitations applicable to actions for 
the recovery of real property, some cases asserting 
the affirmative of the rule,^^ others denying it.^^ 
So the rule is laid down in a number of jurisdic¬ 
tions that in those cases in which the main ground 
of action is fraud or mistake, whereby defendant 
has attained the legal title to the land in contro¬ 
versy, and the chief contention between the parties 
is one with respect to the fraud or mistake alleged, 
if plaintiff alleges facts which show, as matter of 
law, that he is entitled to the possession of the prop¬ 
erty, and a part of the relief asked is that he be 
let into possession, or that his title to the land be 
quieted, the action is in reality for the recovery of 
real property, and is not barred except by the 
statutory limitation barring such actions.^® How¬ 
ever, a suit is not necessarily one for the recovery 
of real estate because such recovery will follow as 
an incident to plaintiff's success,and such an ac¬ 
tion is not governed by the statute limiting actions 
to recover realty,but by the statute limiting ac¬ 
tions for relief on the ground of fraud, as discussed 


37. S.IX—Houts V. Hoyne, 84 N.W. 
773, 14 S.D. 176. 

37 O.J. P 741 note 11. 

38. Iowa.—Richland Tp. School Dist. 
V. Hanson. 173 N.W. 873. 186 Iowa 
1314. 

37 C.J. p 740 note ‘3. 

Suit to invalidate deed 
Tenn.'—Green v. Greer, App., 19'8 S.W. 
2d 822. 

39. Cal.—Los Angeles Brick & Clay 
Products Co. V. City of Los An¬ 
geles, 141 P.2d 46, 60 Cal.App.2d 
478. 

Mo.—Branner v. Klaher, 49 S.W.2d 
169, 330 Mo. 306. 

Okl.—Martin v. Goodman, 268 P. 871, 
126 Okl 34, 55 A.L.R. 1298. 

37 C.J. p 740 note 2. 

40. ir.S.—Godden v. Kimmell, D.C., 
99 U.S. 201, 2*5 L.Ed. 431. 

37 C.J. p 741 note 4. 

41. Cal.—^Newport v. Hatton, 231 ;P. 
987, 19>5 Cal. 132, I 

Ky.—Superior Oil Corporation v, Al¬ 
corn, 47 SW.2d 973. 2-42 Ky. '814. 
Utah,—Campbell v. Nunn, 2 P.2d 899, 
78 Utah 316. 

37 C.J. p 742 note 18. 

42. U.S.—Taylor v. Holmes, CC.N.C., 
14 P, 498, affirmed 8 iS.Ct. 1192, 127 
U.S. 489, 32 L.Ed. 179. 

37 C.J. p 741 note 5. 

^ Cal.—Oakland v. Canpentier,' 13 
Cal. 540. 


Mo.—^Barrett v. Allegheny Nat. Bank, 

6 Mo.App. 317. 

Limitations specifically applicable to 
actions for cancellation of instru¬ 
ments see Cancellation of Instru¬ 
ments § 61 c. 

44. Colo.—^James v. James, 225 P. 
208, 75 Colo. 164. 

37 C.J. p 792.note 98 [b3—9 C.J. p 
120'4 note 2. 

45. Mo.—Gibson v. Ransdell, 188 S. 
W.2d 35—Coleman v. Crescent In¬ 
sulated Wire & Cable Co., 1-68 6. 
W.2d 1060, 350 Mo. 781—^Branner v. 
Klaber, 49 ■S.W.2d 169, 330 Mo. 306 
—Parish v. Casner, 282 S.W. 392. 

37 C.J. p 741 note 7-p 794 note 10 
[b]. 

Caxiioellation. of deed of tmst 

V^here a deed of trust does not con¬ 
vey* title to trustee but creates a 
*qien'* on land to secure payment of 
debt and grantor continues as owner 
of land until entry for breach of con¬ 
ditions of deed of trust, statute of 
limitations on actions to recover real 
property does not apply to suit for 
cancellation of deed of trust.—Cole¬ 
man V. Crescent Insulated Wire & 
Cable Qo., 168 S.W.2d 1060, 350 Mo. 
781, 

Determination of adverse interests 

The statute is inapplicable to an 
equitable action for reinvestment of 
legal title for fraud, withbut the suc¬ 
cessful granting of which complain¬ 
ant han neither legal nor equitable 

987 


title, nor the right to possession, 
since such action is one for the de¬ 
termination of an adverse interest in 
the pro-perty with plaintiff's right to 
recover depending on the issue of 
fraud.—Warner v. Coleman, 231 P. 
1063, 107 Okl. 292. 

Fraudulent couveyanco 

(1) An action to set aside a fraud¬ 
ulent conveyance is a suit to recover 
land, and is governed by the stat¬ 
ute of limitations for actions of that 
description—^Van Antwerp v. Va^n 
Antwerp, 6 So 2d 73, 24’2 Ala. 92— 
First Nat. Bank v. Wise, 177 So. 636, 
•235 Ala. 124—Drummond v. Drunf*- 
mond, 168 So. 428, 232 Ala. 401— 
Pro well V. Wilson, 123 So. 38, 219 
Ala. 64-5—^Davis v. Harris, 101 So. 
458, 211 Ala. 679—^Van Ingin v. Duf- 
fin, 48 So. 507, 158 Ala. 318, 132 Am. 
S.R. 29. 

(2) However, where the statute 
renders the conveyance absolutely 
void, the suit to declare such con¬ 
veyance void was held not barred.— 
First Nat. Bank v. Douglas, 7 SW. 
2d 148, affirmed Douglas v. First Nat. 
Bank, 40 S.W.2d 801, 120 Tex. 631. 

40. U.S.—Mexican Nat. Coal, Tim¬ 
ber & Iron Co. V. asVank, <3.C.TeX., 
154 F. 217. 

37 C.J. p 742 note 19. - ^ ^ ' 

r’ J . 

47, Kan.—^Foy v. Greenwade^ ,266 P. 

332, 111 Kan,, m. . v, .,, 

37 C.J. p. 741 note 9 tP 76i2/note 98. 
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§ 36 

infra § 91. Where there has never been a cause of 
action in plaintiff to recover real estate, the stat¬ 
ute limiting the latter action is not applicable to re¬ 
covery of land incidental and consequential to a 
personal action for cancellation of a deed for 
fraud.^^ 

Enforcement of liens. Actions to enforce equita¬ 
ble liens^^ or judgment liens®® on realty have been 
held not to come within statutes of limitation gov¬ 
erning actions for the recovery of realty. It has 
also been held that a suit to enforce a subsisting 
judgment lien on land against a grantee in a void 
fraudulent conveyance is not barred until such 
grantee or his assigns acquire full title to the land 
under some statute of limitations which would bar 
an action to recover realty,5^ 

A suit to quiet title has been held to be an action 
for the recovery of real property within a statute of 
limitations applying to such an action,and not an 
action for relief on the ground of fraud, limited in 
another statute, although plaintiff alleges that de¬ 
fendant fraudulently acquired the land.®^ How¬ 
ever, it has also been held that actions to quiet title 
are not such actions as come within the statute,®^ 
unless joined with an action for possession or in 
ejectment.®® 



Refonnafion of deed. An action to reform' 
deed on the ground of fraud or mistake,5® so as 
to make it include a particular strip of land,®7 ^as 
been held an action within a statute of limitations 
applicable to actions for the recovery of really; 
The contrary has also been held with respect to 
an action to reform a deed as to the description of 
the land conveyed, on the ground of mutual mis¬ 
take, where an action for reformation of a con¬ 
tract on that ground is expressly authorized by 
statute.®® The statute has been held not to apply 
where plaintiff has no title and claims none, but 
merely seeks reformation of the deed to defend¬ 
ant's predecessor in title.®® It has also been held 
to be inapplicable to a suit to reform a deed by one 
in possession of property without the challenge.^ 
any adverse claim.®® . , s’ 

Specific performance of contract, A suit ‘f^ 
specific performance of a contract for the sale'hf 
realty has been held to be analogous to a real 6r 
mixed action for land with respect to limitations.®^ 
However, it has also been held that such an actidh 
in which no element of trust enters is not an ac¬ 
tion to recover real estate within the statute aj)- 
plicable to such actions.®® 

An action to establish a trust, in land, and for an 


48. Tex,—Beaton v. Rush, 252 iS.W. 
1025, 113 Tex. 176, rehearing: de- 

- nied 254 S.W. xlv. 

49. Ala.—Lamar r. Rivers, ITS So. 
16, 235 Ala. 130. 

5p. Va.—Cox V. Williams, 31 S.B.2d 
312, 183 Va. 1'62. 

5L Tex.—Eckert r. Wendel, *40 S.W. 
2d 796, 120 Tex, 618, 76 A.L.R. 866, 

52. Cal.—^Honey v. Klnevan, 16-6 P. 
2d 361, 73 Cal.Aj>p,2d 843—Earl v. 
iLofquist, 27 P,2d 416, 135 Oal.App. 
378 

Mo.—Hamilton v. Linn, 200 'S.W.2d 
69—Clark v. Heckerman, 142 S, 
W.2d 35, 346 Mo, 468. 

Mont.—Thompson v. Chicago, B. & 

Q. R. Co., 253 P. 813, 78 Mont. 170. 
51 G.J. p 199 note 14 [b], 

53. Cal.—Earl v. Lofquist, 27 P.2d 
416, 135 Cal.App. 37'3. 

37 C.J. p 742 xK>te 26. 

54. Ky.—Superior Oil Corporation v. 
Alcorn, 47 S.W.2d 973, 242 Ky. 814. 

Okl,—Lane v. Bass, 146 P.2d '563, 19'3 
Okl. 682—Burns v. Bastlen, 50 P.2d 
377, 174 Okl. 40—Lowenstein v. 
Sexton, 90 P. 410, 18 Okl. 322. 

Utah.—Davidsen v. Salt Lake City, 
81 P.2d 374, 96 Utah 347, 118 A.L. 

R. 195. 

Quia timet, as regards limitation, 
is not cause of action, but right of 
action of continuing nature.—Su-, 


perior Oil Corporation v. Alcorn, 47 

S.W.2d 978, 242 Ky. 814. 

Befeilsa of title agadjost adverse 
claimants 

In action to foreclose tax liens on 
land, one defendant's cross petition 
to quiet her fee simple title to land 
under warranty deed from codefend¬ 
ant as against assignee of contract 
to purchase land and mortgagee 
thereof was not barred by statute 
limiting time to commence action for 
recovery of title to, or possession of, 
land or for foreclosure, as cross peti¬ 
tioner sought no such relief, but 
merely to defend her title against 
adverse claimants.—^Hadley v. Platte 
Valley Cattle Co., 10 K,W.2d 249, 143 
Neb. 482. 

ITo statute applicable 

In at least one jurisdiction It has 
been held that there is no statute 
limiting the time within which an 
action to quiet title may be com¬ 
menced.—Barnes v. Spangler, 56 P.2d 
31, 98 Colo. 407—^Lougee v. Wilson, 
181 P. 780, 24 Colo.App. 90. 
Recovery of realty lucideutal 

Statutes were held inapplicable in 
suit to remove cloud from title, 
wherein recovery of property involv¬ 
ed was merely Incidental.—^White 
Point Oil & Gas Co. v. Bunn, Tex.Civ, 
App., 18 S.W.2d 267, error dismissed. 

55. Okl.—Simmons v. Howard, 276 
P. 718, 186 Okl. 118—Turner V. 
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Nicholson, 241 P. 750, 116 Okl. ^ 
Allen V. Warner, 232 P. 61, 106^ Okl 
129. , , 


Allegations of fraud imxuateidal / 

Okl.—Turner v. Nicholson, 241 P.JP0, 
115 Okl. 66—Allen v. Warner, 

P. 61, 105 OkL 129. 

66, Cal.—^Union Ice Co. v. Boylej^ll 
P. 112, 6 Cal.App. 284. 

63 C.J. p 1001 notes 29, 30. ^ 

Oorreetton of notarial oertlftpstsf 
Tex.—Cates v. Greene, Civ.App.;^ jtp 
S.W.2d 692. 

57. Mich.—Ross V. Bamm, 260 
760, 271 Mich. 474. 

6& Cal.—Hart v. Walton. 99 P. A' 
9 Cal.App. 602. ' ' ^ 

37 C.J. p 742 note 20. 


59. N.Y.- 
402. 


-Hoyt V. PutnTO, 




60. Miss.—^Newman v, J. J., 
Lumber Co., 139 So. 838, 16^ 

®®^‘ . ; 

61. N.J.—Randolph v. Gehferal^li- 
vestors* Co„ 124 A. 766, 96 

227, reversed on other greumls^ 
A. 156, 97 N.J.Eq. 498; ' 

9. Okl.—^Hurst v. Hannah, 

163, 107 Okl. 3. * , 3^1;^ 

Statutes applicable to action^ 
For specific performance seej^||| 
8 94. 

On contracts to sell or ^ 
infra 8 02. 
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award of possession, is an action to recover real 
property and its possession.®* 

I 37 , -Enforcement of Vendor’s Lien 

An action to enforce a vendor’'8 Hen has been held to 
be and not to be an action for the recovery of realty 
within limitations applicable to such actions. 

An action to establish and foreclose a vendor’s 
Hen has been held not to be an action for the re¬ 
covery of land within statutes applicable to such 
actions,although there is also authority to the 
contrary.®® It has also been held that, in an ac¬ 
tion to enforce a lien of a vendor who has re¬ 
tained the legal title in himself, the limitation ap¬ 
plicable in actipns of ejectment or for possession is 
to be applied by analogy in the absence of any 
statutory provisions in relation thereto.®® 


§ 38 

§ 38, - Partition and Rescission of Parti¬ 

tion 

There is a conflict of authority as to whether or not 
actions for the partition of land are within statutes of 
limitation relating to actions for the recovery of realty. 

It has been held that the statutes of limitation ap¬ 
plicable to actions for recovery of real property do 
not apply to actions or proceedings for the parti¬ 
tion of land,®7 and that, unless a specified limita¬ 
tion is prescribed by statute, such actions are gov¬ 
erned by the general statutes, as discussed infra 
§ 103, providing that all actions not limited by any 
other statute shall be brought within a prescribed 
period. On the other hand it has been held that 
the statute of limitations relating to real actions is 
not confined to ejectment,®® but may be relied on to 
defeat a bill for partition by one cotenant against 
another,®® especially where, by reason of reformed 
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63. Cal.—^Bradley v. Bradley, 1’27 P. 

1044, 20 Cal.App. 1- 
Tex.—Peek v. Berry, 184 S.W.2d 272, 
143 Tex. 294, 156 A.L.R. 949—Hall 
V. Rawls, Civ.App., 18(8 S.W.2d 807, 
refused for want of merit. 

Constructive trust 

XJ.S.—Johnson v. Umsted, C.C.A.Ark,, 
64 P.2d 316. 

Tex.—^Martin v. Martin. Civ.App., 130 
S.WnBd 863, error dismissed, judg¬ 
ment correct 

]3zpre88 parol trust 
Tex.—^Redwine v. Coleman, Civ.App., 
71 S.W.2d 921, error refused. 

Implied trust 

(1) Statute limiting time within 
which real actions may be commenc¬ 
ed was held to apply to Implied trust 
through which recovery of interest in 
land is sought.—^Zeltlnger v. Annuity 
Realty Oa, 28 S.W.2d 1030, 324 Mo. 
194. 

(2) However, it has also been held 

that the statute was not applicable 
to a bill for the enforcement of 
an .implied trust resulting from the 
purchase, by an agent, for his prin¬ 
cipal,. with the agent's funds, of tax 
,<^r.ti;^cate 9 on the principal’s proper¬ 
ty.—Waller V. Jones, 18 So. 277, 107 
Aia. 331. , 

Resulting trust 

U) Action for recovery of land 
held under a resulting trust is gov¬ 
erned by the statute. 

Iowa.-TT-Sinclair v. All®*tder, 26 N.W. 
2d 320: 

Mo,—^2^itinge^ v. Annuity Realty' Co., 
28 S.W.2d 1030, 334 Mo. 194. 

Wya—Cook v. SHmore, 192 P. 824, 
27 Wyo. 163. 

(2)’Resulting trust, based oh pre- 
^a^nPPjkion 5bhat;one furnishing consid- 
era^on for purchase of lands intends 
pur<dmse for hin .own benefit, is sub¬ 


ject to the statute.—Miles v. Rhodes, 
131 So. 633, 322 Ala. 208. 

(3) Thus, where defendant alleg¬ 
edly agreed to loan to complainant 
amount sufidcient to redeem or pur¬ 
chase property from city, defendant 
redeemed or purchased property and 
took title in his name and there¬ 
after asserted that complainant had 
no right, title, or interest in prop¬ 
erty, the transaction was subject to 
ten-year statute of limitations.— 
Leonard v. Duncan, 16 So.2d 879, 245 
Ala. 320. 

Trust for payment of charges 

A suit wherein plaintiffs alleged 
that a will devised land in trust for 
a life tenant with remainder to cer¬ 
tain defendants, subject to charges 
of which plaintiffs were the benefi¬ 
ciaries, was imt only an action to 
recover a pecuniary judgment there¬ 
for, but was also a suit to establish 
a trust in the land until the payment' 
thereof, and hence was within the 
statute of limitations relating to ac¬ 
tions to recover real estate.—powers 
V. Grand Lodge of Ancient, Free and 
Accepted Masofis of State of Mis¬ 
souri, 146 S.‘W’.2d 895, 236 Mo.App. 7. 
ExLforoemeBit of trust 
Okl,—Dillon v. Helm, 163 P.2d 539. 

64. Ala.—^Lindsey v. Thofrnt<jn, 173 
So. 5<H), 234 Ala. 109. 

Ark.— Rural Realty Co. v. Buckner, 
158 S.W.3d 17, 203 Ark. 474. 

Effect of bar of debt on vendor's lien 
see supra § 11. ' 

prior to the 1921 statutsi no stat¬ 
ute of limitations ran ’ agUinst a 
vendor’? lien.—^McClintlc v. Dunbar 
Land Co„ 33 S.E.2d 593, 127 W.Vk 
454, 158 A.L.R. 1036. 

^ Fla*r— Tutikei v. Cole^ 3 So.2d 
876, 148 Ela. 21-4. 

Mo.—^25011 V. Caimahan, 83 Mo. 35. 
Tenn.—^Lincoln v. Purcell,2 ' Head: 
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143, 73 Am.D. 196—Sheratz v. Nlco- 
demus, 7 Terg. 9. 

66. Ark.—McG6hee v. Blackwell, 28 
Ark. 27. 

37 C.J. p 74,2 note 29. 

67. Ind.—Frakes v. Elliott, 1 If.E. 
195, 102 Ind. 47. 

37 C.J. p 743 note 31. 

Action, based ou undelivered deed 
Action for partition between heirs 
of intestate as cotenants, based on 
ground that deed of conveyance by 
decedent was undelivered, way? held 
not “action to recover real, est?.te" 
within statute of limitations.—Gib¬ 
son V. Gibson, 217 N.W, 862, 206 Iowa 
1285. , ,, 

Effect of incidental claim 

In suit for divorce, with cross ac¬ 
tion by defendant for one-half inter¬ 
est in land and for rentals therefrom, 
statute of limitations was held in- 
applic?.ble as to claim for rentals, 
where suit was for partition as well 
as to determine title, and claim of 
husband for rentals was incidental to 
partition sought.-^Markum v. Mark- 
um, Tex.Civ.App., 273 S.W. 296. 

68. Wash.—^Hyde v. Britton, 83 -P- 
307, 41 Wash. 277. 

37 C.,J. p 743 note 33. ^ 

69. 111.—Fyffe v. Fyffe, 183 NM, 641. 
350 Ill. 620. 

37 C.J. p 743 note 34. 
m Louisiana ^’ 

(1) An action for the divlsfoni;df 

^ains or partition of estat^j .is 
prescribed in thirty yearsJ—PizSgrot 
,v. Meuilion, 8 Mart. ?7^ ei* 

(2) The thirly-y^if 
not the ppesoiriptle^. 
five, and tear 

hie to clelna of p^ntlfCs 
.suit 

eowiohf W 
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§ as 

procedure, the right to partition has ceased to be an 
equitable one;*^® at any rate the statute applies 
where a widow's action for partition is against 
strangers who claim the entire title and estate under 
a deed from the husband and under which they 
have been in actual possession for the statutory pe¬ 
riod'll 

Rescission or vacation of partition. Limitations 
governing actions to recover realty have been held 
inapplicable to an action to set aside a partition de¬ 
cree which is binding on plaintiff until set asideJ^ 
It is otherwise with respect to such an action 
brought by one on whom such decree is not bind- 
ing.7* A statute expressly limiting an action for 
the rescission of partitions and guaranty of the por¬ 
tions has been held to cure relative nullities, where 
there is not an absolute nullity, in matters of par- 
tition.7* 

§ 39. -Foreclosure of Mortgage or Deed 

for Security 

Except where there are limitation provislona express¬ 
ly applicable to actions to foreclose mortgages, such an 
action may be governed by limitations applicable to ac¬ 
tions for the recovery of realty. « 

Courts of equity, adopting by analogy the stat¬ 
ute of limitations applicable to proceedings at law, 
have frequently adopted the rule that the right of 
the mortgagee to foreclose is presumed to be barred 
after the lapse of such a period as is prescribed by 


53 

the statute for enforcing a right to enter on or 
cover realtyjs However, a statute of 
applicable to a'ctions founded on title to real prop, 
erty has been held inapplicable to an action to fore¬ 
close a mortgage in a jurisdiction where a morfc. 
gagee does not have title to the property.76 jg 
risdictions in which foreclosure proceedings an 
governed by a limitations provision expressly aj^ 
plicable thereto, limitations provisions governing 
actions to recover realty are inapplicable to sucb 

proceedings.77 

A statute requiring suits for the recovery of land 
sold at a tax sale to be brought witliin two years 
does not apply to a proceeding to foreclose a mort¬ 
gage, although the premises have been sold for tax¬ 
es and the purchaser is brought in by a supplemear 
tal biU.78 

§ 40. -Redemption from Mortgage or 

Deed for Security 

Actions to redeem from a mortgage have been held 
to come and not to come within limitations expressly ap¬ 
plicable to actions for the recovery of realty. 

A statute of limitations prescribing the time witiM 
in which an action for the recovery of realty shall 
be brought has been held inapplicable to an actipn 
in equity to redeem from a mortgage,*^9 where the 
jurisdictions of law and equity are not concurrent,^ 
such proceedings not being considered actions tb 
recover realty.81 On the other hand, because an 


dental to partition.—^Miller v. Mur¬ 
phy, 174 So. 272, 1S7 La. 230. 

<8) The demand by one coOwner 
for an accounting by another who 
has enjoyed the whole property for 
fruits and revenues received al¬ 
though barred by prescription as an 
Independent demand, continues as an 
incident to the demand for partition 
as long as the thing remains in com¬ 
mon and community is acknowledg¬ 
ed or proved.—Succession of Porche, 
17B So. 670, 187 La. 1069—37 C.J. p 
743 note 32 [a] (2). 

70. Ont—^Halg V. Haig, 20 Ont. 61. 

71. Iowa.—Britt v. Gordon, 108 N. 
W. 319, 132 Iowa 431, 439, 11 Ann. 
Oas. 407. 

37 O.J. p 743 note 36. 

72. Tex.—McCook v. Amarada Pe¬ 
troleum Corporation, Clv.App., 93 
S.W.2d 482, error dismissed. 

73. persons not parties to partition 
In action to set aside partition de¬ 
cree by plaintiffs claiming undivid¬ 
ed Interest as heirs of former owner 
who were not parties or privies 
thereto, decree was not binding on 
them, and they had at all times, as 
respects such decree, right of action 


to recover land, and limitation stat¬ 
utes applicable to actions to recover 
realty apply,—^McCook v. Amarada 
Petroleum Corporation, supra. 

7d* La.—Miller v. tJtley-Holloway 
Sawmill Co., 128 So. 626, 168 La. 
934—^Hamilton v. Hamilton, 67 So. 
936, 180 La. 302. 

75, US.—Allen v. O'Donald, CC-Or., 
28 P. 846, affirmed 12 S.Ct. 67, 141 
US. 628, 36 L.E3d. 843. 

Ala.—Barnett v. Waddell, 27 So.2d 1, 
248 Ala. 189. 

Conn.—^Arnold v. Hollister, 87 A.2d 
696, 181^Conn, 84—Hough v. Bailey, 
32 Conn. 288—Haskell v. Bailey, 22 
Conn. 669. 

Ill.—Beed V. Kidder, 70 IlLApp. 498. 
Mich.—Baent v. Kennlcutt, 23 N.W. 
808, 67 Mich. 268. 

Miss.—Green v. Mizelle, 64 Miss. 220 
—-Wilkinson v. Flowers, 87 Miss. 
679, 75 Am.R. 7i8, 82. 

Vt.—^Fowler v. Barlow, 146 A 77, 
102 Vt. 99—MarUn ▼. Bowker, 19 
Vt. 626. 

Wyo.—Corpus Joxis olted la Stryker 
V* Rasch, 112 P.2d 570, 675, 67 Wyo. 
84. 

37 C.J. p 743 note 40. 
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Bar of debt as affecting right; to 
foreclose see supra S 9. 

Mortgage or deed for security ae^.^ ' 
Sealed Instrument see Infra 
Written contract see Infra 9 64.^ 
XdiBltations barring ejeotmeat ap¬ 
plied.—Blmie V, Main, 29 Ark. 582-^ 

Guthrie V. Field, 21 Ark. 879. , , 

76. U.S.—Holliday v. Wade. C#GA 

Fla., 117 F.2d 154. , 

77. Ark,—^Toung v. Blocker, 146*'®. 
W.2d 902, 201 Ark. 802—Whlt4't. 
White, 181 S.W.2d 4. 198 Ark. m 

Limitations specifically appllcah^ef <0 
mortgages see the C.XS. title Most- 
gages S 509, also 87 C.J. p 7^4 ocite 
41—41 C.J. p 869 notes 

78. Ark.—Wright v. Walker, SQUzk. 
44. 

79. Okl.—Stroud V. Paulk, 66,^»Jl 
24, 179 Okl. 498—Tomlin, v. 3?^ 
erts, i258 P. 1041, 126 Okl. 166. 

yt—Wells V. Morse, 11 Vt. 9, 

80. Tenn.—^Hammonds v. Hox)]iiaa’'4| 
Terg. 625. 

37 UJ. p 744 note 45. 

81. Okl.—Stroud v. Paulk. -OOrffsal 
24, 179 Okl. 498. 

87 O.X p 744 note 49, 
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action to redeem is regarded as an action to re¬ 
cover landjS^ it has been held that a mortgagor may 
redeem at any time within the period prescribed by 
the statute for the limitation of the rights of entry 
and actions for the recovery of lands,but not aft¬ 
er lapse of that period.^^ 

It may be stated as a general rule that, when an 
action to redeem by the mortgagor would be barred 
by the statute, of limitations, a similar action insti¬ 
tuted by anyone claiming under him will also be 
barred.^® As long, however, as any part of the 
debt for which the security was given remains un¬ 
paid and enforceable, the statute of limitations does 
not run against an action for an accounting and to 
redeem.^® 

§ 41 . -- Title under Grant of Public Land 

In the absence of special statutes governing actions 
to test title to, or recover possession of, lands under pub¬ 
lic grant or patent, such actions are generally held to 
come within limitations applicable to actions for the re¬ 
covery of realty. 

The general rule is that the statute of limitations 


applicable to actions for the recovery of real prop¬ 
erty, or for the recovery of the possession there¬ 
of, is applicable to actions to test title to lands un¬ 
der public grant or patent, or to recover possession 
under such title,although in some jurisdictions 
special statutes of limitation have been enacted gov¬ 
erning this class of actions.^^ 

§ 42. - Title under Forced Sale 

Statutes limiting the time within which actions to re¬ 
cover realty may be brought have been applied to ac¬ 
tions involving property purchased at forced sales, In the 
absence of special statutes relating thereto. 

Statutes limiting the time within which actions 
to recover realty may be instituted have been ap¬ 
plied to actions involving realty purchased at forced 
sales, such as sheriff’s sales or tax sales.On 
the other hand, such a statute has been held in¬ 
applicable to an action, by the purchaser at a tax 
sale, to quiet title as against a tax deed void on its 
face,9^ and to an action to vacate a judgment and 
cancel a sale of property thereunder.91 


82. Ala.—Woods v. Sanders, 26 So.2d 
141, 247 Ala. 492. 

37 O.J. P 744 note 48. 

83. Ala.—Fowler v. Hagglns, 96 So. 
816, 209 Ala. 176. 

37 C.J. p'744 note 46. 

Redemption: 

From mortgage sale as eguitable 
action see infra § 100. 

Limited by residuary section see 
infra § 103. 

Statutes expressly applicable to ac¬ 
tions to redeem see the C.J.S. title 
Mortgages § 843, also 42 C.J. p 388 
notes 24, 26—37 C.J. p 744 note 
44. 

84. Ala.—Woods V. Sanders, ‘25 So. 
2d 141, 247 Ala. 492—-Toomer v. 
Van Antwerp Realty Corporation, 
1^9 So. 649, 238 Ala. <87, 123 A.L.R. 
10153. 

Conn.—Haskell v. Bailey, 22 Conn. 

$69—Skinner v. Smith, 1 Day. 124. 
N.C.—Waddell v. Ay cock, 142 S.B. 

10, 195 N.C. 268. 

37 C.J. p 744 note 47. 

TO. Iowa.—^Albee v. Curtis, 42 N.W. 

B08, 77 Iowa 644 
37 C.J. p 744 note 60. 

Heifs 

Ala.—Toomer v. Van Antwerp Realty 
Corporation, 189 So. 649, 238 Ala. 
87, 123 A.L.R. 1063. 

86. Iowa.—Salinger v. McAllister, 
146 N.W. 8, 166 Iowa 608. 

87. U.S.—Curtner v. U. S, Cal., 13 
set. 985, 149 U.S. 662, 37 L.Ed, 
890. 

37 C.J. p 744 note 53. 

Adverse possession against grantee 
of, federal or state government see 
Adverse Possession §§ 12, 13. 


sa Mo.—Jodd V. Mehrtens, 171 S.W. 

322, 262 Mo. 391. 

37 C.J. p 746 note 64. 

In Kentucky 

(1) The constitution prohibits ac¬ 
tions to recover land held under Vir¬ 
ginia or Kentucky patents issued be¬ 
fore 1820 from one claiming under a 
title of record, unless brought within 
five years after adoption of the con¬ 
stitutional provision or after com¬ 
mencement of possession.—Warfield 
Natural Gas Co. v. Ward, 149 S.W.2d 
705, 286 Ky. 73—Golden v. Blakeman, 
3 S.W.2d 1095, 223 Ky. 617—Steele v. 
Jackson, 131 S.W. 1032, 140 Ky. 821. 

(2> This limitation applies only 
where defendant holds under patent. 
—Golden v. Blakeman, supra. 

(3) Thus, persons claiming under 
patent after 1820 had no '‘title of 
record” precluding action against 
them to recover land held under pat¬ 
ent issued before 1820.—Golden v. 
Blakeman, supra, 

(4) The provision has been held to 
mean that, where a claimant relies 
on a paper title, traceable to a pat¬ 
ent issued by Virginia or by Ken¬ 
tucky before 1820, his adversary may 
plead the five-year limitation period 
in bar of a right to recover under 
the title if he shows that the land 
was in his possession, or in his pred¬ 
ecessor's possession, under a record¬ 
ed title founded on a later grant 
from Kentucky when the constitution 
became effective, or that he has been 
an occupant for five years before the 
commencement of the action against 
him.—Warfield Natural - Gas Co. v. 
Ward, supra. 


(5) “Title of record” under this 
provision means a title emanating 
from the commonwealth of Ken¬ 
tucky, but does not necessarily mean 
a valid title.—Warfield Natural Gas 
Co. V. Ward, 149 S.W.2d 705, 286 Ky. 
73, overruling Warfield Natural Gas 
Co. V. Banks. 112 S.W.2d 674, 271 
Ky. 462, and Shaw v. Robinson, 64 
S.W. 620, 111 Ky. 716, 23 Ky.L. 998. 

89. Iowa.—Williams v. Allison, 33 
Iowa 278. 

N.J.—Fields V. Kelly, 116 A. 580, 93 
N.J.Bq. 380. 

37 C.J. p 746 note 66 [al (1), (2). 
Limitations specifically applicable to 
actions involving property sold for 
taxes see the C.J.S. title Taxation 
§§ 982-984, also 61 C.J. p 1414 note 
49-p 1434 note 31. 

PossessloxL under resale tax deed 

The time within which the holder 
of a resale tax deed may sue to pro¬ 
cure possession or establish ^ the va¬ 
lidity of the deed has been held to be 
governed by the general statute of 
limitations applicable to owners of 
real estate.—^Fullerton v. Carlock, 65 
P.2d 464, 179 Okl. 230—Swan v. 

Kuehner, 10 P.2d 707, 157 Okl. 37. 

90. Okl.—Lowenstein v. Sexton, 90 
P. 410, 18 Okl. 322. 

91. Tex.—Garza v. Kenedy, Com. 

App., 299 S.W. 231. . , 

Trespass to try Utla \ > 

Statute reauiring suit to recover 
realty as against, p^rso^ in ii^eac^^le 
and adverse posseOsiun undei:^ 
color of title to be inj5tltu.ted 
in specified time has beep held,4*^“ 
applicable ap action in trespass to 
try title by ^grantee under deed from 
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Statutes providing that all actions against pur¬ 
chasers for the recovery of land sold at judicial 
or execution sales or sales by executors and the like 
shall be brought within a specified period after the 
date of such sale, and not thereafter ,^2 are intended 
to apply where the purchaser went into possession 
within the statutory period, are binding both in 
equity and at law,^>4 and have been held to be ap¬ 
plicable to actions to set aside sales on the ground 
of fraud. 

On the question whether or not a void sale is 
sufficient to set the statute in operation, there is a 
conflict of authority,some cases holding that the 
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statute refers to valid sales, or sales that are void¬ 
able or irregular only,^7 although the doctrine said 
to be supported by the sounder reason^S and by 
the weight of authority,^^9 is that the purchaser at 
a void judicial sale who enters into and holds pos¬ 
session of the property for the period prescribed 
by the statute is protected thereby.^ Even where 
the latter rule obtains, however, there must be legal 
authority of the guardian, executor, or administra¬ 
tor to act as such, or else a sale by him is not with¬ 
in the statute ,2 and it has been held that the statute 
does not apply where the sale was made by order of 
a court which had no jurisdiction to make it,3 and 
docs not apply in a suit by plaintiff on a right in 


administrator's Intestate and other 
owners, which deed bore date prior 
to that borne by deed from such 
grantee to intestate against innocent 
purchasers under administrator’& 
sale.—^Wilson v. Curry, Tex.Clv.App., 
161 S.W.2d 356, error dismissed, 
Judgment correct. 

92- Ind.—Tcncycke v. Lesh, 161 N.B. 

740, 84 Ind.App 656. 

Okl.—Mans/leld, Sizer & Gardner v. 
Smith, 16 P.2d 1066, 160 Okl. 298— 
Goslen v. Waddell Inv. Co., 29.2 P. 
362, 146 Okl. 269—Green v. Wahl, 
246 P. 419, 117 Okl. 292. 

37 C J. p 746 note 56. 

Ijlmitation of actions: 

For recovery of possession by ex¬ 
ecution purchaser see Executions 
§ 310 c. 

To set aside* 

Execution sales see Executions § 
289 c. 

Judicial sales see Judicial Sales 
S 63. 

Nature and purpose of statute 
Statute is '’remedial’* and designed 
especially to cure defects in probate 
sales by executors, administrators, 
and guardians.—^Hubbard v. Massey, 
4 So 2d 230, 192 Miss. 96, suggestion 
of error overruled Hubbard v. Has¬ 
sle, 4 So.2d 494, 192 Miss. 96. 

Suit preliminary to ejectment 

T..andowners seeking Judgment in 
ault to quiet title subsequently ena¬ 
bling them to obtain possession by 
inolher action must sue within time 
jyrescrlbed for ejectment suit.—Mar¬ 
tin V. Goodman, 25i8 P 871, 126 Okl. 
34, 65 A.LR. 1298. 

Cases not within statute 

(1) Action to recover homestead, 
brought within year after youngest 
heir attained majority, was held not 
governed by statute.—Hart v. Wim¬ 
berly, 296 SW. 39, 173 Ark. 1083. 

(2> Holder of deed under mortgage 
foreclosure, In action to quiet title 
again.st one of mortgagors who had 
owned undivided Interest in property, 
was held not entitled to Judgment on 
theory that defendant was "execu¬ 


tion debtor** within statute provid¬ 
ing that action to recover really sold 
on execution may be brought by ex¬ 
ecution debtor within five years after 
recording of deed made pursuant to 
the sale, where defendant was named 
In, but not properly made party to, 
foreclosure action, and defendant 
merely defended quiet title action 
and sought no afllrmative relief.— 
Erskine v. Dykes, 150 P.,2d 322, 158 
Kan. 788. 

(3) A debtor's action to establish 
that a sheriff’s dood to creditor was 
in fact a mortgage to secure debt¬ 
or’s indebtedness did not challenge 
deed as a conveyance but Invoked 
jurisdiction of equity looking beyond 
instrument to ascertain parties' in¬ 
tent, and the statute of limitations 
relating to actions for recovery of 
land sold on execution did not apply. 
—Exchange Bank of Perry v Nich¬ 
ols, 164 P.2d 867, 196 Okl. 283. 

(4) Other cases see 37 C.J. p 746 
note 66 [b], 

93. Ark.—Cunningham v, Dellmon, 
237 S.W. 450, 361 Ark. 620. 

94. Ark.—Bland v. Fleeman, 23 S. 
W. 4, 68 Ark. 84. 

Okl.—Goslen v. Waddell Inv Co., 292 
P. 362, 145 Okl. 269. 

96. Ark,—Hindman v. O’Connor, 16 
S.W, 1052, 64 Ark. 627, 13 D.R.A. 
490. 

96. Okl—Dodson v. Middleton, 136 
P. 368, 38 Okl. 763. 

97. N.C,—Card v. Finch, 64 S.B. 
1009, 142 N.C. 140. 

Or—Hilton v. Lincoln County, 169 
P.2d 329. 

37 C.J p 746 note 61. 

98. Okl.—Dodson v. Middleton, 185 
P. 368, 38 Okl. 763. 

99. Okl,—^Dodson v. Middleton, su¬ 
pra. 

1, Okl.—Goslen v. Waddell Inv. Co, 
292 P. 362, 146 Okl. 269—Green v. 
Wahl, 246 P. 419, 117 Okl 292. 
87 C.J. p 745 note 64. 

Xn. ]bouislaxLa 

(1) Under Civ.Code art 3543, all 
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Informalities connected with, or 
growing out of, a public sale by or¬ 
der of a court are cured by the 
running of the prescriptive period. 
—Succession of Todd, 120 So 804, li 
La.App. 32—37 C.J. p 746 note 64 
Cb] (1), (3). 

(2) It refers to irregularities and 
lllogalitlos which do not reach mat¬ 
ters that are of the essence of those 
contracts, or prejudicially affect the 
substantial rights of parties who 
may bo Interested therein.—^Pheemx 
Building & Ilomostead Ass'n v. Mer- 
aux, 180 So. 648, 139 I^ 819. 

(3) The statute is Inapplicable to 
sales affected with radical cr Juris¬ 
dictional defects. 

U.S.—U. S. V. 624.72 Acres of Land xn 
Webster I^arlsh, D.C.La., 33 F.Supp 
474. 

La—Latham v. Glasscock, 108 So 
100, 160 I.a 1089—Chelette v Cher 
lotle, App,, 6 So.2d 653. 

37 C.J. p 746 note 64 [b] (2). 

(4) It cannot be Interposed against 
nonresident absentees, as to whom 
there was no service of writ of at¬ 
tachment.—Latham v. Glasscock, 108 
So. 100, 160 La. 1089, 

(6) The statute was held not to 
apply where mortgagee purchasing 
at foreclosure sale rodeeded proper¬ 
ty to mortgagor within the required 
t Ime.—Blunson t. Knighton, App., 
140 So. 302. 

(G) Under Ov.Oode arts 3478. 3479. 
an attack on title acquired under 
mortgage executed by natural tutrix, 
based on alleged infirmities in the tu¬ 
torship proceedings, and proceeding 
connected with execution of mort¬ 
gage, was held barred by prescxrip- 
tlon of ten years— V. S v. 624.72 
Acres of Land In Webster Parish, D. 
C.La., 83 F.Supp. 474. 

2. Kan—^Harrison t. MlUer, 123 P 
854, 87 Kan, 48. 

3- Ark.—^Jennings ▼. BowMln, 134 S. 

W. 948, 98 Ark, 106, 

37 C.J. P 746 note 66. 
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no wise connected with, or dependent on, the va¬ 
lidity or invalidity of the judicial sale.-* 

Foreclosure sales have been held to be judicial 
sales within the statute,® and a statute limiting ac¬ 
tions for recovery of real property sold on execu¬ 
tion applies to sales under foreclosure proceedings.® 
The statute has been held inapplicable in an action 
to recover property sold under a mortgage executed 
by one who was not the owner of the property.*^ 

§ 43. Recovery of Personal Property 

Actions to recover personalty must be instituted 
within the time specified in statutes expressly applicable 
to such actions. 

In a number of jurisdictions various statutes exist 
which prescribe the time within which an action for 
the recovery of personal property must be brought. 


§ 43 

and an action must be institnted within such time.® 
Such statutes have been held applicable in equity 
as well as at law,® and an action comes within the 
statute notwithstanding there is included therein a 
demand that a transfer of the property to defend¬ 
ant be set aside on the ground of fraud.^® 

Where a statute of limitations is a bar to a suit 
for the recovery of personal property after a cer¬ 
tain number of years, peaceable possession of the 
property for the statutory time will defeat a suit 
for its recovery by the former ownerHowever, 
if the original owner has not by lapse of time lost 
title to the property, he is not barred from main¬ 
taining legal proceedings to recover possession of 
it.i2 

A statute prescribing a limitation for an action to 
recover personal property founded on a mortgage 


4 , Ark.—Fourche River Lumber Co. 

V. Walker, 132 S.W, 451, 96 Ark. 
540. 

g«n- —^Byerly v. Badie, 148 P. 757, 95 
Tgon- 400. followed in 150 P. 523, 96 
Kan. 137. 

5. Ark.—^Holloway v. Eagle, 205 S. 

W. 113, 135 Ark. 206. . 

Okl.— Corpus OtLxls utiotedl In Goslen 
V. Waddell Inv. Co., 292 P. 362, 
363, 145 Okl. 269. 

Aetton based on lost deed 
Statute of limitations respecting 
title under sheriff's deed on mort¬ 
gage foreclosure does not bar action 
to restore lost deed, executed after 
foreclosure and Issuance of sheriff’s 
deed to grantor.—Maurice v. 

SOhramm, 245 N.W. 527, 260 Mich. 
593. 

6b Okl.— Corpus Juris auoted In Gos¬ 
len V. Waddell Inv. Co., 292 P. 362, 
363, 364, 145 Okl. 269. 

37 O.J. p 746 note 69. 

7, Mich.—^Lau v. Pontiac Commer¬ 
cial & Savings Bank, 244 N.W. 233, 
269 Mich. 75. 

8 . Ala.—^Van Antwerp v. Van Ant¬ 
werp, 5 So.2d 73, 242 Ala. 92. 

Cal.—Siem v. Hjelm, 121 P.2d 87, 49 
OaLApp.2d 148. 

Kan.—Poss v. Steiner, 236 P. 640, 118 
Kan. 595. 

lA ,—State ex rel. Waterman v. J. S. 
Waterman & Co., 151 So. 422, 17.8 
La. 340—DucrOs v. St. Bernard Cy¬ 
press Co., 114 So. 654, 164 La. 787 
—IjOUisiana Ry. & Nav. Co. v. Cash 
Grocery & Sales Co., App., 150 So. 
57.' 

In re Liauidation of Westches- 
Trust Co., 39 N,T.S.2d 480, 265 
A 9 #.IMv. 1014, appeal denied In re 
Ckamhar^t's Estate, 41 K.T.S.,2d 
178, App.BiV. 664. 

WlA—^-Ketler v. Klingbeil, 262 N.W. 
* m, 21$ Wis. 2U. 

Zt 16:$. p 746 note 72. 
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General limitation statutes applica¬ 
ble to trover and conversion see 
infra § 77. 

Limitations expressly applicable to: 
Action of detinue see Betinue § 
14. 

Foreclosure of chattel mortgage 
see Chattel Mortgages S 402. 
Redemption from chattel mortgage 
see Chattel Mortgages § 435. 
Trover and conversion see the C. 
J.S. title Trover and Conversion 
§ 91, also 37 O.J. p 778 note 23, 
and 66 C,J. p 72 notes 69-72. 
Actions included 

(1) Action for claim and delivery, 
Ky.—Slack v. Bryan, 184 S.W.2d 873, 

299 Ky. 132. 

N.C.—^Lester Piano Co. v. Loven, 176 
S.E. 290, 207 N.C, 96. 

(2) Replevin. 

Ill.—Worthy v. Guthrie, 10 N.B..2d 
970, 29 Ill,App. 647. 

Utah.—Dee v. Highland, 3 P. 388, 8 
Utah 308. 

<3) Action to enforce lien or mort¬ 
gage on personalty.—^Montgomery v. 
Wolfe, 143 S.W.2d 717, 176 Tonn. 462. 

(4) Limitation statute, applicable 
to actions for taking, detaining, or 
injuring goods and chattels includ¬ 
ing actions for specific recovery of 
personalty, seeks to prescribe a lim¬ 
itation period for those actions 
which may be classed broadly un¬ 
der head of common-law actions of 
trover, detinue, and replevin and 
with the latter’s statutory counter¬ 
part of claim and delivery.—Italianl 
V. Metro-Goldwyn-Mayer Corporation, 
114 P.2d 370, 45 C^.App.2d 464. 

Actions not included 
» (!) Action to Quiet title to large 
storage tanks which were decreed to 
be a part of the realty.—^Pritchard 
Petroleum Co. v, P«trmers Co-op. Oil 
& Supply Ca of Conrad, Mont., 161 P. 
2d 626,' 


(2) Action for recovery of land by 
equitable owners thereof against ex¬ 
ecutor and devisees of deceased hold¬ 
er of security interest therein.— 
Smith V. Aldridge, 15 S.E.2d 430, 192 
Ga. 876. 

(3) Action to recover escheated 
funds on the theory of a trust.— 
Gomy V. Trustees of Milwaukee 
County Orphans Board, D.C.Wls., 14 
F.Supp. 460. 

(4) Action for damages resulting 
from alleged plagiarism, since the 
property involved in the action Is in¬ 
corporeal and not “goods and chat¬ 
tels” or “personal property” within 
the statute.—Italian! v. Metro-Gold- 
wyn-Mayer Corporation, 114 P.2d 376, 
45 Cal.App..2d 464. 

Property sold under execution 

Suit to recover interest in personal 
property sold under execution on 
cause of action arising by virtue of 
appellate judgment, within two years 
from entry of mandate, was not bar¬ 
red.—Todd V. Webb, 272 P. 380, 134 
Okl. 107. 

Promissory note and trust deed as 
personal property 

Cal.—Bryan v. Nicolas, 165 P.i2d 835, 
67 Cal.App.2d 898. 

9. Ala.—^Van Antwerp v. Van Ant¬ 
werp, 5 S0.2d 73, 242 Ala. 92. 

10b Ala.—Vain Antwerp y* Van Ant¬ 
werp, supra. 

11, W.Va.—^Rees v. Rees, 96 S.E. 
1019, 82 W.Va. 598. 

Title or right acquired by adverse 
possession of chaUels see ’.^Ld^ers4 
Possession 5 243. ' I' , 

. ' ‘ r* If*: ^ 

12. Ga.—Cirossp w .jpanln & 

Trust Co., ;122 

647. .V.* ^ ' 

N.T.—Lightfqpt 9iPL 

. 582, m 
2 » 
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and against another than the mortgagor, his per¬ 
sonal representative, or one holding under him by 
descent or will, has been held to apply to an action 
by a first mortgagee against one holding and claim¬ 
ing under a second mortgage from the same mort- 

gagor.i3 

§ 44. Contracts in General 

a. General rules 

b. Application of rules 

a. General Rules 

Actions on simple contracts must be brought within 
the period specified in the statutes and are barred If 
not brought within such period. 

In most jurisdictions, under variously worded pro¬ 
visions of the statutes of limitation relating to con¬ 
tractual actions, practically all actions based on 
simple contracts, except those expressly provided 
for in other provisions, must be brought within the 
period designated in the statute and are barred if 
not brought within such period.^^ A statute of lim¬ 
itation as to actions on contracts has been held to 
apply only to common-law actions arising out of 
contract, and to have no application to actions not 
involving a contract, express or impliedi® in some 
jurisdictions it has been held that a clause prescrib¬ 
ing the time within which actions on contracts, ob¬ 
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ligations, and liabilities, not founded on an instru¬ 
ment in writing, may be brought includes all ac¬ 
tions at law not specified in other portions of the 
statute.^® 

The statutes of limitation frequently make a dis¬ 
tinction between actions on sealed instruments and 
actions on simple contracts, as discussed infra §§ 52 
58, and between actions on written contracts and 
actions on oral contracts, infra § 67, The reason 
for such differentiations is that the periods of limi¬ 
tation are graduated mainly with reference to the 
nature and quality of the evidence by which the 
contract sued on must' be established.^^ Where 
there are several statutes relating to contracts, the 
particular statute applicable must be determined by 
the nature of the contract on which the pleader bas¬ 
es his cause of action.^S 

Where the parties to a contract create an inde¬ 
pendent remedy for enforcement of their rights, 
such remedy when timely exercised is not affected 
by general statutes of limitation, which only bar the 
remedy to resort to the courts for relief.i^ 

Actions of assumpsit. Except where there are 
statutes expressly designating a period within which 
actions of assumpsit may be brought, discussed m 
Assumpsit, Action of, § 16, actions of assumpsit 
have been held to be subject to the statutes of liaa- 


13. Ala.—Chesser v. Red Level First 
Bank, 94 So. 786, 19 Ala.App. 64. 

14. Alaska.—Carklin v. Grigsby, 9 
Alaska 378. 

Ark.—Hoi theft v. Joyce, 294 S.W. 
1006, 174 Ark. 248. 

Colo.—People, to Use of Federal Land 
Bank of Wichita, Wichita, Kan., v. 
Ginn, 106 P.2d 479, 106 Colo. 417. 

Ga.—Wall V. Middle Georgia Bank, 
179 S.E. 363, 180 Ga. 431—Chana- 
blee-Camp Gordon Water, Light & 
Power Co. v. Flowers, 37 S.E,2d 
234, 70 Ga.App. 46. 

La.—^American Heating & Plumbing 
Co. V. West End Country Club, 131 
So. 466, 171 La. 482. 

Mass —Nutter v. Mroczka, 21 N.E.2d 
979, 303 Mass. 343—Fred T. Ley & 
Co. V. Sagalyn, 19 N.E.2d 687, 302 
Mass. 488. 

3va:ich.—^Wasyluk v. Lubienski, 222 N. 
W. 145, 244 Mich. 695. 

N.T.—Brick V. Cohn-Hall-Marx Co., 
11 N.E.2d 902, 276 N.T. 259, 114 
A.L.R. 621—^Keys v. Leopold, 149 
N.E. 828, 241 N.Y. 189—Brooklyn 
Public Library v. City of New 
York, 226 N.Y.S. 491, 222 App.Div. 
4.22, affirmed 166 N.E. 179, '260 NT. 
Y. 495, reargument and amendment 
of remittitur denied 168 N.E. 43iS, 
261 N.Y. 689—Hanbury v. Metro¬ 
politan Securities Co., 213 N.Y.S. 


666, 215 App.Div. 226, motion grant¬ 
ed 171 N.E. 767, 253 N.Y. 627— 
Dougherty v. National City Bank 
of New York, .285 N.Y.S. 491, 167 
Misc. 849—People v. S. W. Straus 
& Co„ 281 N.Y.S. 200, 165 Misc. 
610—Woodworth v. Rice Bros. Co., 
179 N.Y.S. 722, 110 Misc. 168, af¬ 
firmed 184 N.Y.S. 968, 193 App.Div. 
971, affirmed 136 N.E. 925, '233 N.Y. 
677. 

N.C.—^Draughon v. Warren, 199 S.E. 
629, 214 N.C. 404—Craig v, Price, 
188 S.E, 821, 210 N.C. 739—Jones 
V. Vanstory, 167 S.E. 867, 200 N.C. 
682. 

N.D.—Commercial Bank of Mott v. 
Adams County Abstract Co., 18 N. 
W2d 15, 73 N.D. 645. 

Or.—In re Berger’s Estate, 26 P.2d 
138, 144 Or, 631. 

Pa.—Novice v. Alter, 139 A. 690, 291 
Pa. 64—McKelvey v. Township of 
Ligonier, 194 A. 330, 128 Pa.Super. 
437. 

Tenn.—Tenpenny v. Cannon County, 
177 S.W 2d 817, 180 Tenn. m. 
Wash.—Jackson v. Grant Smith & 
Co, 1 P.2d 866, 163 Wash. 692. 

37 C.J. p 747 notes 83, 85. 

Statutes of limitation applicable to 
actions on Indemnity contracts see 
Indemnity § 33. 

16. Conn.—^City of New Haven v. 
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Town of Torrington, 43 A2^ 466, 
182 Conn. 194. 

16. Mo.—Priest v. Capitain, 197 a 
W. 83. 

37 C.J. p 747 note 86. 

17- Mo.—Corpus Juris quoted hi 
Lively v. Tabor, 107 S,W.2d 621, 
68, 341 Mo. 362, 111 A.L,R. 976. 
37 C.J. p 748 note 2. 

18. U.S.—Sommer v. Nakdimen, ^<1 
C.A.Ark., 97 P.2d 716. 

La.—Izquierdo v. Kenner, 123 So. 566, 
11 La.App, 694. 

Claims for lodging and board 
Claims against deceased's estate 
for advances made to deceased while 
she was living it her own house apl 
maintaining herself were held not 
prescribed by one-year statute lis^ 
iting actions for lodging and Ibwd 
furnished,—Succession of Savant,^ 152 
So. 263, 15 La.App. 396. * 

Contracts in note and In mortgage 
The contract in a note and the 
tract in a mortgage securing the debt 
represented by the note are sepaisS^ 
contracts, each governed by Its^ owa 
statute of limitations.—Ldnookl Nah 
Life Ins. Co. v. Kelly, 17 MMM 
906, 73 N.D. 6,22. 

19. Tex.—Guevara v. Gaevaiia.,^^ 
App.. 253 S.W. 345. 
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tation concerning actions on simple contracts or 
on the case.20 

A residiiaty clause prescribing a limitation for all 
actions "'on contract not otherwise provided for” 
has been held to be limited in its application to ac- 
tions based on contract and an action on a judg¬ 
ment has been considered to be removed from the 
application of such residuary clause by a provision 
that a judgment should be presumed to be pkid and 
satisfied at the expiration of twenty years from 

its rendition.22 

The application of general residuary statutes, cov¬ 
ering all actions not otherwise provided for, is con¬ 
sidered infra § 103. 


b. Application of Rules 

Depending on the form and nature of the action 
and the basis thereof, various actions have been adjudi¬ 
cated to be, or not to be, within the statutes of limitation 
relating to actions on cO'ntracts, 

In determining whether the statute of limitations 
governing actions on contract is applicable to a par¬ 
ticular action, consideration must be given to the 
form and nature of the action and the basis there- 
of.23 Accordingly various actions have been held 
to be actions on contract within the statute of lim¬ 
itations governing contract actions,^^ as against 
such contentions as that they were actions on a 
tortus or actions involving trusts or fiduciary re- 


20 . U,S.—Metropolitan R. Co. v. Dis¬ 
trict of Columbia, 10 S.Ct. 19, 132 
US 1, 33 L.Ed. 231. 

37 C.J. P 747 note 87. 

21. Mich.—^Longton v. Stedman, 162 
N.W. 947, 196 Mich. 543. 

37 C.J. p 748 note 98. 

Beceiver’s suit for compeiLsatloii 
The six-year limitation governing 
actions on contracts not otherwise 
provided for, and not the one-year 
limitation governing actions for libel, 
personal injuries, and other torts, 
governed receiver’s suit for compen¬ 
sation against complainants in suit 
wherein receiver w8ls appointed, 
which was dismissed, and against 
sureties on such complainants’ at¬ 
tachment and prosecution bonds.— 
I'aylor v. Smith, 111 S.W.2d 1020, 172 
Tenn, 247. 

Trusts arising by operation of law 
are govemed by six-year period of 
limitation relating to actions on con¬ 
tracts not otherwise provided for, 
—Jackson v. Dobbs, 290 S.W. 402, 154 
Tenn. 602. 

22. Mass.—^Haynes v. Blanchard, 80 
N.B. 504, 194 Mass. 244, 120 Am.S. 
R. 561. 

23. N.T.^aottfried v. Gottfried, 66 
N.T.S.2d 60, 269 App.Div. 413. 

Cotttraet provisions as controlling 
Provisions of express contract and 
not entries in book account control 
running of limitations.—Cleaveland 
V, Inter-City Parcel Service, 72 P.2d 
179 , 22 Cal.App.2d 674. 

24. U.S.—Shultz V. Manufacturers & 
T^raders Trust Co., C.C.A.N.T., 128 
P.2d 889, certiorari denied 63 S.Ct. 
79, 317 U.S. 674, i87 L.Ed. 641, re¬ 
hearing denied 63 S.Ct. 204, 317 U. 
»S. 710, 87 L.Ed. 666. 

|)eL^Wise V. Delaware Steeplechase 
& Race Ass’n, 46 A.2d 547. 

Ean.—City of Eureka v. Kansas Elec- 
’ me Power Co., 299 ,P. 938, 133 Kan. 

^ ‘ ^'SE38,' reheaMng denied 3 P.2d 484, 
Kan. 708. 

^v^%itt V. Louisville & N. R. Co., 
732, 208 Ky. 126. 


Mo.—^Myers v. Union Electric Light 
& Power Co., 125 S.W.2d 950, 233 
Mo.App. 730. 

N.J.—Perrando v. Continental Paper 
Co„ 145 A. 112, 7 N.J.Misc. 236. 
N.Y.—Smith v. Maine, 260 N.Y.S. 425, 
145 Misc. 621. 

Or.—Tuthill v. Stoehr, 98 P.2d 8 , 163 
Or. 461. 

Pa.—Kluz V. The Maccabees, 20 A.,2d 
836, 145 Pa Super. 115. 

Tex,—^Pelton v. Trico Oil Co., Civ. 
App., 167 S,W.2d 625—Harris Coun¬ 
ty V, Hall, Civ.App., 166 S.W.2d 729, 
reversed on other grounds 172 S. 
■W.2d 691, 141 Tex. 388—Santa Ana 
Citrus Groves v. First Nat. Bank 
of Chicago, Civ.App., 149 S.W..2d 
310, error refused—^Blake v. A1 
Parker Securities Co., Civ.App., 45 
S.W.2d 668 , error refused. 

Utah.—Thomas E. Jeremy Estate v. 
Salt Lake City, 49 P.2d 405, 87 
Utah 370. 

Particular actions 

<1) Action for breach of promise 
to marry—^McQuillen v. Evans, 187 
N.E. 320, 363 Ill. 239—9 C.J. p 337 
note 31. 

(2) Action for breach of warranty 
in sale.—Jackson v. International 
Harvester Co., 124 S.B. 334, I 81 S N. 
C. 275. 

( 8 ) Action for maintenance and 
care.—^Harvey v. J. P. Morgan & Co., 
2 N.Y.S.2d 520, 166 Mlsc. 455. 

(4) Action for money had and re¬ 
ceived.—Spann v. First Nat. Bank of 
Montgomery, 200 So. 654, 240 Ala. 
589. 

( 6 ) Action for restitution of prof¬ 
its or of unearned commissions.— 
Shultz V. Manufacturers , & Traders 
Trust Co., C.C.A.N.Y., 128 F.2d 889, 
certiorari denied 63 S.Ct. 79, 317 U. 
S. 674, 87 LEd. 641, rehearing de¬ 
nied 63 S.Ct. 204, 317 U.S. 710, 87 L. 
Ed. 665. 

( 6 ) Action on ordinary indebted¬ 
ness incurred for materials furnish¬ 
ed or for labor or for money advanc¬ 
ed for benefit of ^another at such oth¬ 
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er’s request.—^MacLaren v. Gilbert, 
295 P. 849, 111 CahApp. 198. 

(7) Surety’s action against princi¬ 
pal for reimbursement.—Buckner t, 
Morris, 2 J.J.Marsh*, Ky., 121. 

25. Ariz.—Cerveceria Cuauhtemoc ▼. 
Sonora Bank & Trust Co., 263 P. 
626, 33 Ariz. 220- 

Conn.—Jakiela v. Ellison, 169 A. 657, 
114 Conn. 731. 

Kan.—^Wollard v. Peterson, 56 P.2d 
476, 143 Kan. 566—Collingwood 

Grain Co. v. Elliott, 60 P.2d 989, 
142 Kan. 576. 

La.—P. Olivier & Sons v. Board of 
Com’rs of Lake Charles Harbor 
and Terminal Dist., 160 So. 419, 181 
La. 802. 

Ohio.—Ohio Cas. Ins. Co. v. Capolino* 
App„ 66 N.B.2d 287. 

Action on bond 

(1) Action primarily on seizing 
creditor’s indemnity bond is ex con¬ 
tractu, not ex delicto.—Stevenson v. 
Exchange Nat. Bank, 120 So. 96. 10 
La. App. 179. 

(2) A suit against a surety on cm 
indemnity bond given for permission 
to operate public service cars, even 
though bond was given for payment 
of damages arising ex delicto, is an 
action ex contractu, and is subject to 
prescription governing contract ac¬ 
tions.—Distefano v. Michiels, 104 So. 
914, 158 La. 885. 

Conversion. 

(1> Action for money not identified 
as specific thing is not one for con¬ 
version, but is one on contract or 
debt, and Is govqpmed by the limita¬ 
tion on contract actions.-^Baxter V- 
King, 253 P. 172, 81 Cal.App. 192. 

(2) Action by bank customer 
against bank liquidators and mah- 
ager of branch bank for .bon^a 
with manager for bfit 

converted by manager to his 
T^se, was predicated on,” contractual 
obligatic^n and. not, op a tbrt, as r^; 
gards question .wnetfifr action was 
prescribed .by Tyler 

Walt, 167 184;ii€u 659. . 
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lationships.2® On the other hand, various actions 
have been held not to be within such statutes of 
limitation,27 

Suit in equity based on contract. In accordance 
with the general rules which determine whether eq¬ 
uity will follow the law, by barring the equitable 
remedy where the legal remedy is barred, as dis¬ 
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cussed in Equily § 131, it has been held that in the 
absence of unusual circumstances for which only 
equity may grant relief, 28 such as fraud29 or the 
establishment or enforcement of an express tnist,30 
where an action is basically one of contract for 
which a legal remedy exists, the limitation govern¬ 
ing contract actions applies even though the action 
is brought in equity,as in a suit for an account- 


Fraud 

(1) Particular actions have been 
held to be actions on contract rather 
than actions for fraud. 

La—Viralddorf v. Ciollno, 127 So. 445, 

13 L.a.App. 646. 

N.Y.—^Wechsler v. Bowman, *34 K.E 

2d 322, 2i85 N.T. 284, 134 A.Ii R 

1337, reargument denied 36 !N'.E.2d 

930, .286 N.T. 682. 

(2) It has been held that an ac¬ 
tion at law for damages for fraud 
and deceit Is subject to the statute 
limiting actions on a “contract, obli¬ 
gation, or liability, express or im¬ 
plied.”—Miller V- W^ood, 22 N E 553* 
116 N.Y. 351. 

(3) An action was within statute 
governing contract actions where al¬ 
leged fraud was not extraneous to 
contract sued on.—Cook v. Schmidt, 6 
N.YS.2d 34, 264 App Div. 830. 

(4) ‘Where contract for payment of 
royalties for use of a package pro¬ 
vided that defendant would pay a 
stipulated amount for each package 
sold, that it would keep accurate rec¬ 
ords, and that records would be open 
for Inspection, an action for money 
due under contract because of de¬ 
fendant's false statements and fail¬ 
ure to account for all sales was an 
action on contract.—Brick v. Cohn- 
Hall-Marx Co., 11 N.E.2d 902, 276 
N.T. 259, 114 A.L..R. 621. 

Negligence 

(1) Action against title company 
for neglect under contract of em¬ 
ployment to examine title must be 
commenced within six years.—^Dokel 
V. Title Gruarantee & Trust Co., 263 
N.T.S. 438, 147 Misc. 72. 

(2) Negligent installation of heat¬ 
ing plant causing damage was held 
ground of action for breach of con¬ 
tract to install heating system safe¬ 
ly, not barred by prescription against 
tort action —^American Heating & 
Plumbing Co. v. West End Country 
Club, 131 So. 466, 171 Ba. 482. 

26. Pa—Shick v. Norristown-Penn 
Trust Co., '36 A.2d 48-2, 349 Pa. 197. 

Breach of trust 

The right of action for the breach 
of an express trust is barred by the 
three-year statute of limitations, 
since the breach of trust is in effect 
and usually in fact a breach of con¬ 
tract, and actions thereon are neces¬ 
sarily based on the cozitract and the 


breach thereof.—Teachey v. Gurley, 

199 SE. 83, .214 N.C. 288 

Debtor and creditor relationship 

Defendant's agreement to pay 
plaintiff a certain per cent of the re¬ 
ceipts for a license to use plaintiff's 
musical compositions created a debt¬ 
or and creditor relationship and not 
a fiduciary relationship, and hence an 
action to recover plaintiff’s share was 
governed by the six-year statute.— 
King V. Edward B. Marks Music 
Corporation, 46 N.T.S 2d 630. 

27. Ark.—Core v McWilliams Co., 

298 SW. 879, 179 Ark. 112. 

Pla.—Warner v. Ware, 18.2 So 606, 

136 Fla 466. 

N.M.—Wooley v. Shell Petroleum 

Corporation, 45 P 2d 927, 39 N.M. 

266. 

N.Y.—Sanchez v. Spitzka, 48 N.T.S.2d 

184, 183 Misc. 413. 

Wis—^Latsch v. Bethke, 269 N.W. 

243, 222 Wis. 485. 

Foreclosure of a deed of trust by 
advertisement and sale by the trus¬ 
tee without the aid or intervention 
of a court proceeding is not an “ac¬ 
tion” within a statute limiting “ac¬ 
tions” on contracts—Rowe v. Mul- 
vane, 139 P. 1041, '25 Colo.App. 602. 
Particular actions 

(1) Action against city by holders 
of certificates which were Issued 
against street paving assessments 
and which obligated city to collect 
and enforce all special assessments. 
—^City of El Paso v. West, C C A.Tex., 
104 P.2d 96, certiorari denied 60 S. 
Ct. Ill, 308 US. 6i87, 84 L.Ed. 49,2, 
and West v. City of El Paso, 60 S. 
Ct. Ill, 308 US 687, 84 L.Ed. 492. 

(2) Action by trustee in bankrupt¬ 
cy against a transferee for value of 
goods received from the bankrupt in 
payment of a preexisting debt.—Ar¬ 
nold Grocery Co. v Shackelford, 79 
S.E. 470, 140 Ga 685 

(3) Action on official bond of coun¬ 
ty clerk and recorder, founded on his 
alleged negligence in erroneously 
transcribing the legal description of 
realty contained in a trust deed — 
People, to Use of Federal Land Bank 
of Wichita, Wichita, Kan., v Gmn, 
106 P.2d 479, 106 Colo. 417. 

(4) Action relating to void con¬ 
tract—Caster v. Miller, D.C.La., 39 
F.Supp. 120. 

(5) Action to obtain reimburse¬ 
ment for expense to which plaintiff 
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town was put In educating children 
from defendant town.—City of New 
Haven v Town of Tornngton, 43 a 
. 2d 455, 132 Conn. 194. 

(6) Suits for inheritance tax^ 
Bradford v. Storey, 76 N.E. 256, 189 
Mass. 104-—61 C J. p 1739 note 83. 

(7) Trust beneficiary's action chal¬ 
lenging accounting.—^Knapp y. 
Knapp, 100 P.2d 759, 16 Cal.2d 23?! 

(8) Widow's application for sup¬ 
port.—Bacon v. Bacon, 139 SB. m, 
37 Ga.App 171. 

28. Wis.—^Woodmansee v. Schmitz, 
232 N.W. 774, 202 Wis. 242. 
Action to compel Issuance of paid,. 

up policy, pursuant to nonforfeiture 
provision of original policy, was held 
not to be subject to limitation gov¬ 
erning actions of contract—^Dough¬ 
erty V. Equitable Life Assur. Soa 
of U. S., 269 N.T.S. 146, 144 Misc. 
363, affirmed in part and reversed in 
part on other grounds 266 N.T.S. 
714, 238 App.Dlv 696, reversed on 
other grounds 193 N.E. 897, 266 N 
Y 71, reargument denied 195 NB 
226, 266 N.Y. 616, and followed in 
Goldberg-Rudkowsky v Equitable 
Life Assur. Soc. of U. S, 195 NE. 
149, 266 N.Y. 451, reargument denied 
Goldberg-Rudkowsky v. Equitable 
Life Assur. Soc of U S., 196 N.E. 
226, 266 N.Y. 616, certiorari denied 
66 set. 94, 296 U.S 683, 80 L.Ed. 412, 
and followed in Klochkov v. Petro- 
gradski Mejdunarodni Commercheski 
Bank, 196 NE. 216, 266 N.Y. 596, re- 
argument denied 196 N.E. 374, 266 
N.Y. 667, certiorari denied 66 S.Ct 
101, 296 US. 683, 80-L.Ed. 412. 

29. Pacts held not to constitute 
fraud 

Del.^Wise v. Delaware Steeplechase 
& Race Ass’n, Ch, 39 A 2d 212, af¬ 
firmed 46 A.i2d 647, 166 ALR. 830. 

30. N Y.—^Dumbadze v. Lignante, 
154 NE. 645, 244 N.Y. 1. 

Actiou held to be one for damages 
Wis.—Woodmansee v. Schmitz, 232 
N.W. 774, 202 Wis. 242. 

31. U.S.—^Anderson v. Andrews, D.C. 
Fa., 62 F.Supp. 705, reversed on 
other grounds, C.C A., 156 F.2d 972 

j^.y.__Sachs v. Cluett, Peabody & Co.. 
39 N.Y.S.2d 853, 266 APpDiv. S9T, 
affirmed 63 N.E,2d 241, 291 N.T. 
772—Lonsdale v. Speyer, 19 
i2d 746, 174 Misc. 532, affirmed 19 
N.T.S.2d 773, 259 AppJDiv. 802, ro- 
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ing,3^ for reformation of an instrument,33 or for 
injunctive relief.34 

Actions on insurance policies. As a general rule 
statutes of limitation applicable to contracts gov¬ 
ern actions on insurance policies,35 such as actions 
on life insurance policies36 or actions for the recov¬ 


ery of benefits under mutual benefit certificates.37 
This rule, however, is subject to some exceptions,33 
as where there are statutes of limitation expressly 
applicable to such action, as discussed in Insurance 
§ 1254, or, unless such provisions are held to be 
void,33 where there are express provisions of lim- 


argument denied 20 N.T.S.2d 399, 
259 App.Div. 863, affirmed 31 N.E. 
2d 612, 284 N.Y. 756~-People v. S. 
W. Straus & Co., 281 N.T.S, 200, 
155 Misc. 610. 

Wis.—^Woodmansee v. Schmitz, 232 
N.W. 774, 202 Wis. 242. 
proof of debt In hankimptcy pro- 
ceedingr can he regarded as equity 
proceeding only where purely equita¬ 
ble title or right of action is involved 
in so far as statutes of limitation are 
concerned.—Bell v. John H. Giles 
Dyeing Mach. Co., C.C.'A.Pa., 37 F. 
2d 482. 

32. N.Y.—Keys v. Leopold, 149 N.E. 
828, 241 N.Y. 189—Guild v. Hop¬ 
kins, 63 N.Y.S.2d 522, 271 App.Div. 
234—Gleason v. Ritchie. 47 N.Y.S. 
2d 38, 267 App.Div. 447—Sherwin 
V. Monetta Holding Co., 11 N.Y.S. 
2d 190, 256 App.Div. 1079. 

33. U.S.—Fidelity & Deposit Co. of 
Maryland v. State of Montana, C.C. 
A.Mont. 92 F.2d 693. 

Neb.-r-Grand View Bldg. Ass’n v. 
Northern Assur. Co. of London, 
102 N.W. 246, 73 Neb. 149, af¬ 
firmed Northern Assur, Co. of Lon¬ 
don V. Grand View Bldg. Ass*n, 27 
S.Ct. 27, 203 U.S. 106, 61 L.Ed. 
109. 

IXL a suit on a public warehouse- 
man’s bond in which an amended 
complaint sought reformation of the 
bond to express the true Intent of 
the parties to protect owners of one 
kind of property rather than owners 
of property of another kind, the ref¬ 
ormation asked was merely auxiliary 
to the enforcement of the contract 
originally pleaded and the limitation 
was that applying to actions on con¬ 
tracts rather than that applying to 
actions for relief on the ground of 
fraud or mistake.—Fidelity & De¬ 
posit Co. of Maryland v. State of 
Montana, C.C.A.Mont., 92 F.2d 693. 

34. N.C.—Clark v. Henrietta Mills, 
12 S.E.2d 682, 219 N.C. 1. 

Ancillary relief 

An action to have a corporate re¬ 
organization declared invalid as to 
preferred stockholders, and to pro¬ 
tect stockholder’s rights as to ac¬ 
crued dividends, sounded In contract 
to whicHi three-year statute of limi¬ 
tations was applicable, since injunc- 
tive relief sought was merely an 
remedy to procure and en¬ 
force stockholder's rights.—Clark, v. 
Henrietta Mills, supra. 


35. U.S.—Hummel v. Equitable Life 
Assur. Soc., C.C.A.I11,, 161 F.2d 994. 

Ga.—Prudential Ins. Co. v. Sailors, 
26 S.E.2d 667. 69 Ga.App. 6'28—Pat¬ 
rick V. Travelers* Ins. Co., 180 S.E. 
141, 51 Ga.App. a53. 

Tex.—Taylor v. National Life & Ac¬ 
cident Ins. Co., Civ.App., 63 S.W. 
'2d 1082, error dismissed. 

33 C.J. p 76 note 81. 

Wrongful death Umitatiou 

Under policy insuring farm labor 
against injury In accordance with 
liability for compensation benefits 
under compensation act, insurer’s lia¬ 
bility for death of farm laborer was 
based on Insurance contract, and lim¬ 
itation for contractual actions gov¬ 
erned applicable period within which 
action on policy for death had to be 
brought, and statute limiting period 
for bringing wrongful death actions 
was inapplicable.—^Parke, to Use of 
Thomson, v. Pennsylvania Thresher- 
men & Farmers Mut. Casualty Ins. 
Co„ 6 A.2d 304, 334 Pa. 417. 

36. Ga.—Corpus Juris cited In Bur¬ 
ton V. Metropolitan Life Ins. Co.* 
173 S.E. 922, 923, 48 Ga.App. 828. 

Kan.—Shelton v. United Life & Ac¬ 
cident Ins. Co„ 96 P.2d 675, 150 
Kan. 851—Pedersen v. United Life 
Ins. Co. of Kansas, 33 P.2d 297, 
139 Kan. 696—Farmers* & Bankers* 
Life Ins. Co. v. Brown, 263 P. 669, 
122 Kan. 77«. 

La.—^Wilmer v. Most Worshipful St 
John’s Grand Lodge, A. F. & A. 
M. for State of Louisiana, App., 
142 So. 858, 

N.Y.—Stewart v. Penn Mut. Life Ins. 
Co., 44 N.Y.S.2d 742, 266 App.Div. 
6l7, affirmed 66 N.E.2d 263, 293 N. 
Y. 674. 

S.C.—Price v. Life Ins. Co. of Vir¬ 
ginia, 176 S.E, 312, 173 S.C. 407. 

37 C.J. p 697 note 3. 

37. Ill.—-Railway Pass. & Freight 
Conductors* Mut. Aid & Ben. Ass'n 
V. Loomis, 32 N.E. 424, 142 lU. 
660. 

45 C.J. p 277 note 76. 

38. Ohio.—^Hyman v. Markus, App., 
48 N.E.2d 478. 

Action by mortgagee under loss-pay- 
able danse 

An action by mortgagee to recover 
under loss payable clause attached 
to fire policy was not governed by 
general limitation st^ute, but by 
limitation contained in statutory 
form of insurance policy.—-.^SEJtna Ins. 
Co. v. Ow IX Woods Lumber Co., ,76 
P.2d 273, 182 Okl. 65, criticizing Con- 
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nectlcut Fire Ins. Co. v. Williams, 
264 P. 881, 130 Okl. 16. 

Injured person’s action on i-nSATMtii, 
ty policy 

(1) The general statutes of limita¬ 
tions are not Incorporated, either 
directly or by Implication, in stat¬ 
ute providing that an injured person 
may, by si^pplemental petition, pro¬ 
ceed against insurer after judgment 
is obtained against Insured.—^Hyman 
V. Markus, Ohio App., 48 N.E.2d 478. 

(2) Death action, as Against In¬ 
surer on indemnity policy Issued to 
motor carrier, was not barred by 
limitations on ground that action 
as to it was ex contractu, where ac¬ 
tion as against the motor carrier was 
not barred by limitations.—Capital 
Motor Lines v. Loring, 189 So. 897, 
238 Ala. 260. 

39. Tex.—Shaw v. Universal Life & 
Accident Ins. Co», Civ.App., 163 
S.W.2d 203, reversed on other 
grounds Universal Life & Accident 
Ins. Co. V. Shaw, 163 S.W.2d 376, 
139 Tex. 434. 

Provisions rendered invalid by stat. 
ute 

(1) In Texas, under a statute pro¬ 
hibiting stipulations shortening the 
period within whidh actions may be 
brought thereunder to less than two 
years, actions on insurance policies 
which violated such statute could 
brought within four years, the period 
of limitation applicable to actions on 
contracts generally.—Shaw v. Uni¬ 
versal Life & Accident Ins. Co., Tex. 
Civ.App., 153 S.W.2d 203, reversed 
on other grounds Universal Life & 
Accident Ins. Co. v. Shaw, 163 S.W. 
2d 376, 139 Tex. 434—Commercial 
Casualty Ins. Co. v. Loper, Tex.Clv. 
App., 104 S,W.2d 680, error dismiss¬ 
ed—Culwell V. St. Paul Fire & Ma¬ 
rine Ins. Co., Tex.Civ.App., 79 S.W.2d 
914, error dismissed—^American Burs¬ 
ty Co. of New York v. Martinez, Tex. 
Civ.App,. 73 S.W.2d 109, error refus¬ 
ed—Taylor V. National Life Acci¬ 
dent Ins. Co., Tex.Civ.App., 63 s.'Vt; 
2d 1082, error dismissed—American 
Surety Co. of New York y, Blaines 
Civ.App., '272 S.W. 828, error de^ed^ 
277 S.W. 619, m Tex. 147. 

(2) Prevision tha;t ^inaaired 

permitted to filer suit untiliAixty,^^^a^ 
after proof of io&s was-fi^ 
required tq ffite suik ^ net vdtljsin 
years’ after expiration of euch sixty?- 
day period,. f within -two ^ 
from whksh 

proof of loss was required, was yio- 
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itation contained in the policy itself.**® 

Breach of a contraci by means of a tort furnishes 
ground for an action for breach of contract gov¬ 
erned by the limitation applicable to the latter ac¬ 
tion, and it is immaterial that the action, if brought 
for the tort, would have been barred.'*^ 

Statutes affecting contractual relations. Where 
a relationship created by contract is restricted by 
statute, the obligation has been held to remain a 
simple contractual one, subject to limitations gov¬ 
erning contract actions,*2 but, as considered infra 
§ 83, it may be otherwise where the relationship is 
imposed or created by statute. Where, however, a 
statute authorizes recovery "in an action of con- 
traef' on a cause of action created by the statute, 
the limitation applicable to actions on contract gov¬ 
erns the case.'*^ 

Bad workmanship in building. In Louisiana, un¬ 
der a statute so providing, the liability of a builder 
for the falling of a building to ruin because of bad 
workmanship is limited to specified periods, depend¬ 
ing on the materials of which the building was con¬ 
structed.*** 
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An action at law to recover a dividend declared 
by a corporation is subject to the limitation of ac¬ 
tions on contract and in this regard equity ordi¬ 
narily will follow the law.*® 

An action against a telegraph company for delay 
in delivering a telegram is an action on a contract 
within the meaning of a statute limiting actions 
thereon*'^ and is not an action to recover damages 
for injuries to the person within another provision 
in the statute of limitations.*® 

Enforcement of claims for rent. In some states 
only the general statutes of limitation apply to the 
enforcement by distress warrant of a special or 
general claim or demand by a landlord for rent.*9 

§ 45 . - Election of Remedy 

Whether the statutes of limitation governing actions 
on contracts will apply where the plaintiff has more than 
one remedy available to him will depend on his election 
of remedies. 

As a general rule, where a party has two reme¬ 
dies available to him, one of which is by action in 
contract, and the other by some other action, such 


latlve of statute, so that four-year 
statute of limitations was applicable 
to policy.—Benefit Ass’n of Ry. Em¬ 
ployees V. O’Gorman, ToxCiv.App., 
105 SW2d 23L5. 

40. Ohio—^Hyman v. Markus, App., 
4S NB2d 478. 

Limitation provisions contained in 
policy as controlling see Insurance 
5 1266. 

41. CJ.S—McGrath v. Helena Rubin¬ 
stein, Inc., J> C.N Y., 29 P.Supp. 822. 

37 C.J p 748 note 93. 

“Where the complaint will support 
an action in form either ex con¬ 
tractu or ex delicto, and the former 
is not barred, relief will not be de¬ 
nied, though the action would be bar¬ 
red if treated as in form ex delicto." 
—Gottfried v. Gottfried, 66 N.T.S 2 d 
50, 59, .269 AppDiv. 413. 

IiiKalpractioe 

Pact that action against physician 
resting on alleged negligence in 
treatment was barred was hold not 
to bar cause of action resting on 
contract 

Conn.—Hickey v. Slattery, 181 A. 65i8, 
103 Conn. 716. 

N.Y—Conklin v. Draper, '241 N.T.S. 
520, 229 AppDlv. 227, aflirmcd 173 
N.E 803, 1254 NY. 620. 

Damages caused by coutxactor 

Action by property owner against 
contractor for damages caused to 
property by contractor in prosecution 
of its work under contract with city 
tunnel authority, which contract im¬ 
posed an absolute liability on con¬ 
tractor for damages to property of 


third person, was governed by six- 
year limitation rather than by three- 
year limitation statute.—Confreda v. 
George H. Flinn Corp,, 68 N.Y.S.2d 
025. 

Defect as breach of warranty 

Complaint, alleging that defective 
steering wheel of new demonstrator 
automobile caused injuries to plain¬ 
tiffs, alleged action for breach of ex¬ 
press warranty, and hence was gov¬ 
erned by six-year statute of limita¬ 
tions and not by two-year statute of 
limitations applicable to action for 
Injury to person and rights not aris¬ 
ing on contract.—Wells v Oldsmobile 
Co of Oregon, 36 r.2d 233, 147 Or 
687 

Action by third-party beneficiaries 
Actions by owners of dwelling 
houses against contractor engaged In 
excavating canal for the state for 
damage to the dwelling houses from 
contractor’s blasting operations, bas¬ 
ed on theory that plaintiffs were 
third-party bonefleiaries to the con¬ 
tract, wherein no claim for negli¬ 
gence was made, constituted an "ac¬ 
tion upon a contract" within the six- 
year statute of limitations, and was 
not an “action to recover damages 
for injury to property" within the 
three-year statute of limitations — 
Lewis V. Dunbar & Sullivan Dredg¬ 
ing Co., 36 N.Y.S.2d 897, X78 Misc 
980. 

42. U.S.—Bright v. Hobbs, D.C.Md,, 

66 F.Supp. 723 

Md—Taggart v. Wachter, Hoskins & 
Russell, 31 A'2d 141, 179 Md. 608, 
141 A.L R. 751 

QQ8 


43. Mass.—Houghton v. Keveney, 
119 N.E. 447, 230 Mass. 49. 

37 O.J. p 747 note 84. 

44. Statute as to sales held iuap. 
pUcable 

Action for faulty construction be¬ 
cause building was built on soil 
which sank was within the statute 
described in the text and not subject 
to a statute governing sales of prop¬ 
erty having concealed defects.—Mat¬ 
thews V. Rudy, 4 La.App. 226. 

46. Or.—Baillie v. Columbia Gold 
Min. Co., 166 F. 965, 86 Or 1, re- 
hearing denied 167 P. 1167, 86 Or. 
1 . 

Action for damages tot refusal to 
deliver corporate dividends received 
by defendant is contract action.— 
Baxter v. King, 253 P. 172, 81 CaL 
App. 192. 

40 , Or.—Baillie v. Columbia Gold 
Min. Co., 166 P. 965, 86 Or. 1, re¬ 
hearing denied 167 P. 1167, 86 Or. 

1 . 

47. Ky.—Western Union Tel. Co. T. 
Witt, 110 S.W i889, 33 KyL. 685. 

48. Ky.—-Western Union Tel. Co. v. 
Witt, supra. 

Injuries to the person see infra S ?*• 

49 . Ga,—Jones v. Blackwelder, 86 
S.E. 366, 16 GaApp 345. 

36 C.J. p 631 note 7. 

Bill to fix landlord's Hen on crops, 
or proceeds, purchased by respond^ 
from tenant, is analogous to action 
for money received, both being gov¬ 
erned by six-year statute—Kelley v. 
Woodley, 163 So. 745, '2*28 Ala. 401. 
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as an action in tort, whether the statutes of limi¬ 
tation governing actions on contracts apply will 
depend on his election as indicated by the form of 
his action or his allegations and prayer.50 Howev¬ 
er, it has also been held that the mere fact that the 
action is in form one of contract is not controlling, 
and that the real substance of the action is the de¬ 
termining factor.51 

The bar of one of two remedies as affecting the 
other is considered supra § 7, 

§ 46. - Judgments 

Judgments are not generally regarded as contracts In 
applying statutes of limitation. 


§ 46 

Judgments are not generally regarded as con¬ 
tracts in applying statutes of limitation and it 
has been held that an action on a judgment is not 
governed by the statute of limitations applying to 
contracts express or implied,®^ or to contracts un¬ 
der seal and implied contracts,^^ or to specialties, 
although as to specialties there is also some author¬ 
ity to the contrary.5^ 

Similarly, with respect to actions gn foreign judg¬ 
ments, while such actions have been held within 
statutes governing certain contract actions in some 
jurisdictions,57 actions on foreign judgments have 
generally been held not subject to statutes of limi¬ 
tation governing contract actions.^^ 


so. La.— Liles v. Barnhart, 93 So. 
490, 162 La. 419. 

_^Doughty v. Maine Central 

Transp. Co., "SO A.2d 758, 141 Me. 
124, 157 A.L.R. 759 —Alropa Cor¬ 
poration V. Britton. 188 A. 722, 136 
Me. 41. 

Limitations applicable as affected by 
nature or form of remedy general¬ 
ly see supra § 33. 

Right to waive tort and bring action 
in contract generally see Actions 
§ 60. 

Sufflcle&cy of showing of election 
In order to obtain relief ex con¬ 
tractu, it must plainly appear, if 
plaintiff were to avoid prescription 
of one year, that he had elected to 
waive his cause of action in damages 
for offenses committed by defendants 
and was seeking restitution of his 
property; and where petition, alleg¬ 
ing that defendants had stolen and 
otherwise illegally obtained certain 
jewelry and cash from plaintiff and 
that on one occasion he was assault¬ 
ed and struck by one of them, did not 
ask for damages in redress for 
wrongs committed by defendants, but 
prayed that they be ordered to re¬ 
turn specific property which they 
abstracted from plaintiff, or in alter¬ 
native that he be given judgment 
against defendant for Its value, 
prayer indicated an “election’' to 
waive right to recover for defend¬ 
ants' unlawful acts and limit demand 
to suit in quasi contract for restitu¬ 
tion of plaintiff's property, as re¬ 
spects prescription applicable.—Kra¬ 
mer V. Freeman, 3 So.2d 609, 198 La. 
244. 

Indebtedness created by tort 

Where surety on agent's fidelity 
bond paid to principal, agent's in¬ 
debtedness created by conversion, 
misappropriation or embezzlement, 
surety took note from agent, the 
Surety could sue on the note and 
^reby avoid the three year statute 
Af limitations applicable to tort ac¬ 
tions.—^American Surety Co. v. Mc- 


Kleaman, 8 ]Sr.W.2d 8.2, 304 Mich. 322, 
146 A.L.R. 1235. 

Conversion of property 

(1) The tort in the conversion of 
property may be waived and an ac¬ 
tion ex contractu maintained for its 
value, according to some authorities, 
in which case the limitation will be 
that*for an action in contract. 
Ohio.—Kirchner v. Smith, 28 Qhio 

Cir.Ct. 46. 

Tenn.—^McCombs v. Guild, 9 Lea 81. 

(2) This is true even though in 
the particular jurisdiction the title 
to the property may, before suit, 
have become vested in the wrong¬ 
doer by lapse of time.—McCombs v. 
Guild, supra. 

51. Va.—Waller v. Welch, 153 S.K 
722, 164 Va. 662. 

Action held based on assaiat 
A cause of action pleaded by guest 
alleging that, as a result of innkeep¬ 
er not keeping provisions of its 
contract as such innkeeper, guest was 
struck and injured by innkeeper's em¬ 
ployee, was barred by two-year stat¬ 
ute of limitations as based on as¬ 
sault and not on contract.—Manning 
V. 1234 Corporation, 20 N.T.S.2d 121, 
174 Misc. 36—^Manning v. 1234 Cor¬ 
poration, 19 N.T.S.2d 323. 

52. Colo.—Ross V, Miller, 224 P. 224, 
75 Colo. 92. 

Kan.—Sharp v. Sharp, 117 P.2d 661, 
164 Kan. 175. 

Pa.—Bronson v. Heller, Com.Pl., 36 
Luz.Leg.Reg. 34. 

Judgments as contracts or obliga¬ 
tions generally see Judgments § 6. 
Contract demand, merged in judg¬ 
ment, no longer rests on contract 
within statutes requiring commence¬ 
ment of actions on contracts within 
SIX years after cause of action ac¬ 
crued.—Phillips V. Memphis Furni¬ 
ture Mfg. Co., 79 S.W.2d 576, 168 
Tenn. 481. 

Judgment not filed of record 

A judgment, although not filed of 
record for more than six years after 
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rendition thereof, was a final Judg¬ 
ment and was not subject to six-year 
statute of limitations applicable to 
simple contracts.-r-Harvey v. Gibson, 

2 S.E.2d 385, 190 S.C. 98. 

53. Ga.—^Board of Education of 
Long County v. Board of Education 
of Liberty County, 159 S.E. 712, 
173 Ga 203. 

Kan.—Sharp v. Sharp, 117 P.2d 561, 
154 Kan. 176. 

Mich.—Sullivan v. Sullivan, 2 N.W. 

2d 799, 300 Mich. 649. 

Wash—^Peek v. Peek, 60 P.2d 686, 
187 Wash. 573. 

34 C.J. p 1086 note 66—37 C.J. p 748 
note 8. 

54. Conn.—^Barber v. International 
Co., 61 A. 857. 74 Conn. 652, 92 Am. 
S.R. 246. 

55. Ind.—^Kimball v. Whitney, 15 
Ind. 280. 

34 C.J. p 1086 note 66—37 C.J. p 748 
note 10. 

56. Judgment as “specialty” 

It has been held that a judgment 
is a “specialty" or "contract, agree¬ 
ment, or promise in writing," with¬ 
in the meaning of those terms as 
used in statutes of limitation.—^Arm¬ 
strong V. Patterson, 162 N.W. 311, 97 
Neb. 871—34 C.J. p 1086 note 66. 

67. “Specialty’* 

A judgment of another state has 
been held to be a “specialty" with¬ 
in a statutopr provision governing 
actions on specialties.—Randolph v. 
King, aC.Ohio, 20 F.Cas.No.11,560, 
2 Bond 104—34 C.J. p 1109 note 35 
Cw]. 

58. Pa.—^Evans^ v. Cleary, 17 A. 44*0, 
125 Pa. 204, 11 Am.S.R. 886, 

34 C.J. P 1109 note 36 [a], [j], [el, 
[z], [aa]. 

“Debt of record” 

A statute with reference to.^d^ts 
of record, and not ^tjmt with 
erence to simple contract 
governs the'time for bringing an 
tion on a sister state JudgiienW* 
Duvall V. Pearson, 18' Md. 662—^ 

, C.Ji p llJ0^aioie?35'Lm3. ' f , 
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§ 46 

The effect of statutes especially applicable to 
judgments is considered in Judgments §§ 854, 871. 

§ 47. - Contracts of Employment 

Actions on contracts of employment and actions for 
professional services are generally subject to the statutes 
of limitation governing actions on simple contracts. 

Contracts of employment are within the provi¬ 
sions of the statute of limitations relating to sim¬ 
ple contracts, written or unwritten, as the case may 
be, and actions thereon are governed thereby, in 
the absence of special statutory provisions relat¬ 
ing to them.s^ Under some statutes suits for the 
recovery of wages, overtime, or damages and pen¬ 
alties accruing under laws respecting the payment 
of wages and overtime must be brought within one 
year.^t^ 

In Louisiana the right of action of workmen, la¬ 
borers, servants, and officers and sailors of vessels, 


for the payment of their wages, is prescribed in one 
year,®i as is also that of masters and instructors in 
the arts and sciences, for lessons which they give 
by the month.®2 However, the word '"servant,” as 
used in this statute, means menial servant, and the 
statute does not apply to an action for specific 
work, or work done by the job under a contract, or 
a quantum meruit, and the materials furnished for 
such work;®3 nor does the statute apply to a cor¬ 
poration employed to perform certain work.®^ Un¬ 
der another Louisiana statute a limitation of three 
years is prescribed for actions for "salaries of 
overseers, clerks, secretaries,” and certain teach¬ 
ers.®® 

Professional services. It is generally held that 
an action for professional services is barred at the 
expiration of the statutory period applicable to oth¬ 
er simple contracts or liabilities.®® 


B&. U.S.—Howard v. Chicago, B. & 

Q. R. Co., C.C.A.Neb., 146 F.2d 316, 
certiorari denied 65 S.Ct. 1028, 324 
U.S. 879, 89 Li Ed. 1431, rehearing 
denied 65 S.Ct. 1191, 325 U.S. 894, 
89 L-Ed. 2005—Marshall v. Interna¬ 
tional Mercantile Marine Co., C.C. 
A.N.T., 39 F.2d 551-—Keen v. Mid- 
Continent Petroleum Corp., D.C. 
Iowa, 58 P.Supp. 915—Barnhart v. 
Western Maryland R Co., D.C. 
Md., 41 P.Supp. 898, affirmed, C.C. 
A., 128 P.2d 709, certiorari denied 
63 S.Ct. 75, 317 U.S. 671, 87 L-Ed. 
538. 

Hawaii.—Correa v. Waiakea Mill Co., 
29 Hawaii 579. 

Mo.—Furrer v. Haupt, 49 S.W.2d 53, 
329 Mo. 1087. 

Wash.—Chatfield v. City of Seattle, 
88 P.2d 582, 198 Wash. 179, 121 
A.L.R. 1279—^Perris v. Snively, 19 
P.2d 942, 172 Wash. 167, 90 A.L.R. 
278. 

37 C.J p 748 note 12. 

Accrual of cause of action see infra 
§ 133. 

Salesman’s action for commissions 
Okl.—Dickson v. Slater Steel Rig 
Co., 280 P. 817, 138 Okl. 238. 

Claim for reasonable \al^^ ot serv¬ 
ices 

Cal.—^Moore v. Teel, 45 P.2d 412, 6 
CaLApp.2d 696—^Hocker v. Glover, 
298 P. 72, 113 CaLApp. 15,2. 
€hau-T—Brooks v. Sims, 187 S.E. 254, 54 
Ga.App. 71. 

N.C.—Lipe V. Citizens' Bank & Trust 
Co., 178 S.E. 605, 207 H.C, 794. 

Reestablishment of seniority rights 
Where actions for declaratory 
judgments reestablishing seniority 
rights and for money judgments for 
lost earnings were based on contract 
between employer and labor organi¬ 
zation regarding seniority right, but 
actions were not Instituted until, 


more than six years after plaintiff 
employees had been dropped from 
seniority roster, the actions were 
barred by the statute governing^ con¬ 
tract actions.—Sanders v. Louisville 
& N. R. Co., C.C.A.Tenn., 144 F.2d 485. 
Relationship held not contractual 
Where plaintiff's assignor, when 
assignor rendered services for city 
as a valuator of real estate, was 
within city's classified civil service, 
relationship between assignor and 
city was not contractual in nature, 
and assignor's right to compensation 
for his services did not rest on any 
contractual relationship but on ren¬ 
dition of services, as respects limi¬ 
tations.—Harry Goldstine Realty Co. 
V. City of Chicago, 29 N.E.2d 283, 306 
IlLApp. 656, 

60. U.S.—Ott V. Freeman & Son, D. 

C.Fla., 68 F.Supp. 445. 

€1. La,—Succession of Oliver, 165 
So. 318, 184 La 26—Succession of 
Bierce, 132 So. 783, 171 La. 1047. 

37 C.J. p 748 note 13. 

62. Employment held not by month 
The provision was held inapplica¬ 
ble where teacher's contract of em¬ 
ployment was for term of months 
and not by month.—^Hughes v. Grant 
Parish School Board, La.App., 145 
So. 794. 

63. La.—Wells v. Hawley, 24 La. 
Ann. 271. 

37 C.J. p 748 note 14. 

64. La.—^Universal Motor Ca V. Hol¬ 
land, App., 141 So. 95. 

65. L»a.—Cars tens' Succession, 76 So. 
328, 142 La. 114. 

37 iC.J. p 749 note 15. 

SiBhnagCT employed im. dezloal ca¬ 
pacity 

Where manager of motortruck 
transfer business was employed in 
clerical capacity, prescription of 
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three years, and not prescription of 
one year, was applicable to suit for 
unpaid salary.—Gardiner v. Monte- 
gut. La.App., 176 So. 120, rehearing 
denied 176 So. 227. 

Bookkeeping services 

(1) It has been held that three- 
year prescription statute is inapplic¬ 
able in suit on contract for bookkeep¬ 
ing services.—^Derbes, Caballero & 

I Miller V. Checker Cab Co., 126 So. 
261, 12 La.App. 549. 

(2) However, it has also been held 
that the prescription of three years 
is applicable to salary of bookkeeper. 
—Siadous v. Thibodeaux, 6 La.App. 
573. 

Correspondence business course 
Three-year prescription as to un¬ 
paid teachers' salaries was held inap¬ 
plicable to suit for balance dUe on 
written contract for correspondence 
business course.—^Alexander Hamil¬ 
ton Institute v. Morrison, 8 La.App. 
226. 

66. D.C.—Case v. Ricketts, Mun. 
App., 41 A.2d 304. 

Ky.—^Daly v. Power, 59 S.W.2d 10, 
248 Ky. 633—^Vanover v. Cline, 39 
S.W.2d 477, 239 Ky. 335. 

N.Y.—In re Schneller, 240 N.Y.S. 
440, 136 Misc. 84, affirmed '243 N.Y. 
S. 876, 230 App.Div. 710. 

Tex.—Guerlnger v, St. Louis, B. & 
M. Ry. Co., 82 SW.2d 935, 125 Tex. 
418. 

37 C.J. p 749 note 19. 

Accrual of cause of action on con¬ 
tract with agent or attorney see in¬ 
fra § 135. 

Malpractice based on breach of con. 
tract 

Count against physician for mal¬ 
practice, based on breach of contra^ct, 
was subject to statutes of limitation 
for contract actions.—Hickey v. Slat¬ 
tery, 131 A. $68, 103 Conn, T16. 
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In Louisiana an action for professional services 
by an attorney or physician is barred by express 
statute after three years from the accrual of the 
right of action;®*^ and the statute applies whether 
the services for which the fees are claimed were 
rendered under a contract or under a quasi con¬ 
tract.®^ 

Actions for official salaries or statutory fees. 
Whiie according to some decisions actions by gov¬ 
ernment employees for official salaries or statutory 
fees are not governed by the limitation applicable 
to actions arising on contract,®^ but are subject to 
statutes relating to actions to enforce a statutory 
liability, as discussed infra § 86, according to other 
decisions such actions are regarded as founded on 
contract and governed by the limitation applicable 
to such actions,at least where a liability created 
by statute is not mentioned in the statute of limi- 
tations.7i In some jurisdictions the action is re¬ 


garded as on a liability not in writing, within the 
meaning of the statute.72 

Action under Fair Labor Standards Act Al¬ 
though there is some authority to the contrary,73 
it is generally held that an action for the recovery 
of overtime compensation and liquidated damages 
under the federal Fair Labor Standards Act is one 
"founded upon contract** within statutes of limita¬ 
tion governing actions on written and unwritten 
contracts,74 and does not "arise under a federal 
statute** within a statute imposing a shorter period 
of limitation on such actions.75 Actions under the 
Fair,Labor Standards Act as subject to limitations 
governing oral contracts are considered infra § 67. 

§ 48. - Contracts of Carriagfe 

Actions against carriers, whether of goods or passen¬ 
gers, for injury resultin^g from a breach of the contract 
of safe carriage, in the absence of a specific statute re- 


Actlon for architect’s services 
Wis.—^Van Ryn v. Rock County, 247 
N.W. 848, 21X Wls. 67«. 

67, La.—Taylor v. New Orleans, 6 
So. 723, 41 La.Ann. 891. 

37 C.J. p 749 note 17. 

Services as “legfal,” not '‘notarial” 
As regards limitations, advice and 
service rendered by attorney in prep¬ 
aration of notarial charter of corpo¬ 
ration constitute “legal services’* 
rather than “notarial services,*' 
which are subject to shorter limita¬ 
tion.—David v. Southern Import 
Wine Co., La.App., 171 So. 180. 

68. La.—Taylor v. New Orleans, 6 
So. 723, 41 La.Ann. 891. 

68. Oa.f—Sammons v. Glascock 
County, 131 S.E. 881, 161 Ga, 893. 

37 C.J. p 786 note 34. 

The right of a superior court judge 
to supplementary salary provided for 
in constitutional amendment is not 
subject to limitations governing mat¬ 
ters of contract, since right is not 
contractual, but arises under consti¬ 
tution.—Best V. Maddox, 194 S.E. 678, 
185 Ga. 78. 

70. S.C.—Gillespie v. Picjfcens Coun¬ 
ty, 14 S.E.2d 900, 197 S.C. 217. 

37 C.J. p 786 note 35. 

Salary earned and unpaid is a debt 
whether it be owing, by an agency 
of government or a^n individual, and 
an action against county to recover 
unpaid salary is an action on a con- 
t^t which is subject to the six 
y^rs statute of limitations.—^Kirk- 
i^nd V. Jefferson County, 12 So.2d 
3'47, 244 Ala. 619. 

An action by a policeman to recov¬ 
er balance of hl^ salary has been 
subject to the Umitaction rolat- 
contracts.—O’Ccwinor v. New 
m N.T.S. 626, 17S AppJDiv. 


550, affirmed 121 N.E. 881, 224 N.T. 
S44. 

Action by tax assessor 

The six-year statute of limitations 
governing contract actions was ap¬ 
plicable to an action by a former 
tax assessor for compensation alleg¬ 
edly due.—Tenpenny v. Cannon Coun¬ 
ty, 177 S.W.2d 1817, 180 Tenn. 618. 
Action by deputy sheriff 
An action against county to recov¬ 
er salary allegedly due and unpaid 
to a deputy sheriff indicated a con¬ 
tractual relation of employer and em¬ 
ployee and was an action arising out 
of a contract or brfeach thereof, and 
was subject to six-year statute of 
limitations relating to actions on 
contracts.—^Kirkland v. Jefferson 

County, 12 'So.2d 347, 244 Ala. 619. 

71. Tex.—^Houston v. Stewart, 90 S. 
W. 49, 40 Tex.Civ.App. 499. 

37 C.J. p 786 note 36. 

72. Ark.—Baugh v. Prairie County, 
50 S.W. 876, 66 Ark. 360. 

promise to pay implied by law 
Any liability of city for salary to 
fireman is in the nature of a “prom¬ 
ise to pay Implied by law** and con¬ 
trolled by six-year statute of limi¬ 
tations which would apply to each 
monthly claim separately.—State ex 
rel. Hyland v. Baumhauer, 12 So.2d 
326, 244 Ala. 1, answer to certified 
question conformed to 12 So.2d 340, 
31 Ala.Appi 35, certiorari denied 12 
So.2d 342, 244 Ala. 71—State ex rel. 
Mantell v. Baumhauer, 12 So. 2d 326, 
244 Ala. 1, answer to certified ques¬ 
tion conformed to 12 So.2d. 332, 31 
AIa.App. 27, certiorari denied 12 So. 
2d 340, 244 Ala. 77* 

73. Wis,-r“Abram v, San Joaquin 
Cotton 6il Co., D.C.Cal., 46 I^Supp. 
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969—^Loren^ettl v. American Trust 
Co., D.C.Cal., 46 P.Supp. 128. 

Or.—Flillerton v. Lamm, 163 P.2d 
941, 177 Or. 655, rehearing denied 
165 P,2d 63, 177 Or. 656. 

Action under Pair Labor Standards 
Act as action on liability created 
by statute see infra § 83. 

74. U.S.—Republic Pictures Corp. v. 
Kappler, C.C.A.Iowa, 151 P.2d 643, 
affirmed 66 S.Ct. 623, 327 U.S. 757, 
90 L.Ed. 991, rehearing denied 66 S.' 
Ct 804, 327 U.S. 817, 90 L.Ed. 1040 
—Culver V. Bell & Ldffland, C.C.A. 
Cal., 146 P.2d 29—Barrett v. Na¬ 
tional Malleable & Steel Castings 
Co., D.C.Pa., 68 P.Supp. 410—^Keen 
V. Mid-Continent Petroleum Corp„ 
D.C.Iowa, 63 P.Supp. 120—^Keen V. 
Mid-Continent Petroleum Corp., D. 
C.Iowa, 68 P.Supp. 916. 

Wash.—Cannon v. Miller, 166 P.2d 
600, |22 Wash.2d 227, 167 A.L.R. 
530. 

In. :Lonl8iftaa 

A suit of employees for unpaid 
overtime compensation and for li<3Eul- 
dated damages was not a suit in 
quasi-contract within Louisiana ten- 
year prescription statute hut was a 
suit for wages within Louisiana one- 
year prescription statute and thel*e^ 
fore the suit, which was not brought 
within one year after termination oi 
period for which overtime compensa¬ 
tion was sought, was barred if th€ 
prescriptive period. 

U.S.—^Logglns V. Steel Const. Oo^/CL 
€.A.La, 128 P.2d Ilf. * - t 

La.—Shannon V. Boh * B^Os. tibndt. 
Co., App., 8 So^2d< 642. 

7B- U.S.—^B^een v* MldrCc^t^tnant* Pe^ 
troleum Cojtp., D,C.Iowa, 63 
Supp, 120—^Keen v. Mid-Contineni 
Petroleum Corp., D.C.Iowa, 68 P 
Supp. 81^. 
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fating to such actions, are subject to the limitations gov¬ 
erning actions on contracts. 

Viewed with reference to the statute of limita¬ 
tions, an action against a carrier, whether of 
goods'^^ or of passengersfor injury resulting 
from a breach of contract for safe carriage is one 
on contract, and not in tort, and is therefore, in 
the absence of a specific statute relating to such 
actions, governed by the statute fixing the period 
within which actions for breach of contract must 
be brought. 

The limitation on actions on contract also gov¬ 
erns actions by a carrier for freight charges.*^* 

§ 49. - Contract of Carrier as Ware¬ 

houseman 

An action against a carrier for injury to goods while 
the carrier is acting as a warehouseman, for a consider¬ 
ation, is subject to the limitation governing contract ac¬ 
tions. 

In an action against a carrier for injury to goods 
while the carrier is acting as a warehouseman, a 
count alleging that defendant carrier ‘^undertook 
as a warehouseman, for a reward, and for the ben¬ 
efit of plaintiff, etc.,” was on a contract, and not 
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in case, in so far as the statutes of limitation are 

concerned. 

§ 50. - Subscription or Liability of Cor¬ 

poration Stockholders or Directors 

Actions against stockholders of corporations on un¬ 
paid subscriptions to stock, in the absence of a statute 
expressly relating thereto, are subject to the statute of 
limitation governing actions on contracts generally, and 
some courts apply the same limitation to actions to en¬ 
force the stockholders^ statutory liability for the corpo¬ 
ration's debts. Actions for losses caused by the miscon¬ 
duct or negfigence of officers or directors have also been 
held to be basically contract actions. 

In the absence of statutes expressly relating there¬ 
to, considered in Corporations § 683, actions against 
stockholders on unpaid subscriptions to stock are 
subject to the general statute of limitations.^O Thus 
the right of action by a corporation,or by its trus¬ 
tee in bankruptcy,or by its receiver,S3 or by its 
creditors,on a subscription to its stock, is barred 
within the period that actions founded on contract 
generally are barred. 

Statutory liability for debts. In a number of ju¬ 
risdictions the statutory liability of the stockholder 
in a corporation for the debts of the corporation is 


76. Ariz.—Southern Pac. R. Co. of 
Mexico V. Gonzalez, 61 P.2d 377, 
48 Ariz. 260, 106 A.LR. 1012, 

Me.—Corpus Juris quoted in Dough¬ 
ty V. Maine Central Transp. Co., 
39 A2d 758, 759, 141 Me. 124, 157 
A.L.H. 759. 

37 C.J. p 749 note 21. 

Accrual of action on contracts of 
carriage see infra § 143. 

KutUation of corpse 

Action for damages for railroad’s 
mutilation of corpse through negli¬ 
gent dropping of casket was an ac¬ 
tion on contract.—Louisville & N. R. 
Co. V. Hall, 293 S.W. 1091, 219 Ky. 
528. 

77- Me.—Corpus Juris quoted in 
Doughty V. Maine Central Transp. 
Co., 39 A.2d 758, 759, 141 Me, 124, 
U1 A.L.R. 759. 

37 C.J. p 749 note 22. 

78, tJ.$.—Houston & T. C- R. Co. v. 

County Produce Co., D.C.Tex., 
14 :r,2d 115. 

Qf statutes regulating car- 
rWs 

The statute providing that auc¬ 
tions under statutes relating to reg¬ 
ulations of cohmaon carriers and pub¬ 
lic utilities must be commenced with¬ 
in one year of accrual of causa^ of 
action relates only to suits brought 
against a public service company for 
violation of such statutes and by the 
district attorneys in the name of the 
state on the relation of the commis¬ 
sion to recover any penalty imposed^ 


by the provisions of the chapter, 
and does not apply to a suit by a car¬ 
rier, to recover an undercharge, 
which is governed by the six-year 
statute of limitations.—Gulf, M. & N. 
R. Co. V. Hunt Bros. Furniture Co., 
117 S.W.2d 12, 173 Tenn. 327. 

79. Ala.—^Western R. Co. v. Hart, 49 
So. 371, 160 Ala. 599. 

Carrler’s liability as custodian or 
warehouseman see Carriers 5 167. 

80- Idaho.—^Bllis v. Capps, 269 P. 
597, 46 Idaho 606, followed in Ellis 
V. Tounie, '269 P. 599, 46 Idaho 613. 

81, Ga.—^MacDonell v. Hines, 110 S. 
E. 505, 28 Ga.App. 197. 

37 C.J. p 749 note 30. 

Action held not barred 
Suit on stock subscription within 
five years after amount became due 
was held not prescribed by limita¬ 
tions.—Farmers' Loan & Mortgage 
Co. V. Langley, 117 So. 137, 166 La. 
251. 

82. Colo.—Sweet v. Barnard, 182 P. 
22, 66 Colo. 526. 

Wash.—duaranty Trust Co. v. Sat- 
terwhite, 97 P.2d 1055, S ■Wash.2d 
262. 

V 

83- Md-—^Alexander v. Rose, 30 A.2d 
785, 181 Md. 447. 

Wash.—Guaranty Trust Co. v. Scoon, 
256 P. 74, 144 Wash. 33. 

37 C.J. p 749 note 32. 

The liability of trani^eree of trust 
company stock for unpaid portion of 
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original subscription price arose out 
of transferor’s promise to pay for 
stock and not out of stock owner¬ 
ship, and hence action for unpaid 
price of stock was governed by six- 
year limitation statute applicable 
to ordinary contract obligations, and 
not by three-year limitation statute 
applicable to liabilities against stock¬ 
holders as such.—Harr v. Wright, 
298 N.Y.S. 270, 164 Misc. 395, affirm¬ 
ed 296 N.Y.S. 463, 250 App.Div. 830. 
Statute as restricting liability 

(1) Where earlier policies issued 
by Pennsylvania reciprocal and inter- 
insurance exchange provided for con¬ 
tingent liability of subscribers, and 
subsequent policies provided limita¬ 
tions on such liability, Pennsylvania 
statute providing that policies should 
fix a contingent liability at or above 
a specified minimum authorized a 
restriction rather than created an ob¬ 
ligation, and hence subscriber’s ob¬ 
ligation was contractual, and three- 
year statute of limitations governing 
contractual obligations was applica¬ 
ble thereto.—Taggart v. Wachter, 
Hoskins & Russell. 21 A.2d 141, 179 
Md. 608, 141 A.L.R. 761. 

(2) Actions on contract obligations 
restricted by statute as being ac¬ 
tions on simple contracts see supra 
§ 44. 

84b Idaho.—^Ellis v. Oapps, 269 P. 

697, 46 Idaho 606, followed in Efllis 

V. Younfe, 269 F. 699, 46 Idaho 613. 
37 C.J. p 749 note 33. 
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regarded as an obligation created by the contract of 
subscription and governed by the limitation applica¬ 
ble to an action on contract.85 Thus actions by 
creditors against the stockholders, or against 
stockholders and directors,of an insolvent cor¬ 
poration are barred within the same period that an 
action of debt founded on a contract not under seal, 
or an action of assumpsit or on the case founded 
on contract, is barred. However, in other juris¬ 
dictions it has been held, in some instances under 
statutes so providing, that the statute of limitations 
governing contract actions does not apply to ac¬ 
tions to enforce a stockholder’s statutory liability,^^ 
and, as appears infra § 87, that such actions are 


subject to statutes of limitation governing actions 
on statutory liabilities generally. At any rate, if 
an action for an assessment is based on a judg¬ 
ment, rather than on the original liability, the limi¬ 
tation governing actions on contract is not applica- 
ble.89 

Actions for misconduct or negligence of officers 
or directors. Actions by a corporation or its stock¬ 
holders against officers or directors for lasses 
caused by the misconduct, mismanagement, or neg¬ 
ligence of defendants have been held to be basically 
actions based on contractual obligations subject to 
the statutes of limitations governing actions on con¬ 
tracts.^® It has also been held, however, that a lia- 


85. XJ.S.—Futrell v. Branson, C.C.A. 
Ark., 104 F.2d 409—Schram v. 
Smith, C.C.A.Ariz., 97 F.2d 662— 
Anderson v. Andrews, D.C.Pa, 62 
F.Supp. 705, reversed on other 
grounds, C.C.A., 166 F.2d 972— 

Ward V. Rice, D.C.Pa., *29 F.Supp. 
714—^Hillmer v. Anderson, D.C.N. 
T., 16 F.Supp. 467. 

Mass.—^Director of Liquidations v. 
Exchange Trust Co., 47 N.E.2d 296, 
313 Mass. 351. 

N.T.—^Anglo California Nat. Bank of 
San Francisco v. Klein, 296 N.Y.S. 
191, 162 Misc. 898. 

Tex.—Cruse v. Shaw, Civ.App., 93 S. 

W.2d 541, error refused. 

' Va.—^Hospelhorn v. Corbin, 19 S.B. 

2d 72, 179 Va. 348. 

W.Va.—^Farmers and Merchants 
Bank of Morgantown v. Bank of 
Masontown, 16 S.B.2d 669, 123 W. 
Va. 451. 

37 C.J. p 787 note 42. 
interest on assessment 
An action by receiver of defunct 
national bank against stockholders 
to collect interest on assessments 
against them is not within the text 
rule, being on a superimposed liabil¬ 
ity which the law did not recognize, 
and could not be constmed as an ac¬ 
tion arising out of a contractual ob¬ 
ligation, so as to fall within ten- 
year statute of limitations, govern¬ 
ing aotions on written contracts.— 
Garvy v. Wilder, C.C.A.I11., 121 F.2d 
714. 

Applicability of particular llmita- 
tious 

(1) It has been held that an ac¬ 
tion to enforce the statutory liability 
of a bank stockholder's liability is 
governed by a statute limiting the 
time for actions founded on any con¬ 
tract or liability not under seal.— 
Commonwealth v. Cochituate Bank, 3 
Allen, Mass,, 42—^Baker v. Atlas 
Bank, 9 Mete,, Mass., 182. 

(2) The limitations statute ap¬ 
plicable to actions of debt founded on 
simple contracts without specialty 
has been held to apply to actions 
to enforce a stockholder’s liability. 


—Carrol v. Green, S.C., 92 U.S. 509, 
23 L.Ed. 73i8. 

(3) Other authority has held a 
statute relating to actions of debt on 
simple contracts inapplicable on the 
ground that the statute imposing the 
liability is deemed a specialty for 
this purpose.—^Bullard v. Bell, C.C. 
N.H., 4 F.Cas.No.2,121, 1 Mason 243 
—37 C.J. p 760 note 38. 

(4) Accordingly it has been held 
that the action is not barred until 
the expiration of the period pre¬ 
scribed for actions on specialties. 
Ga.—Thornton v. Lane, 11 Ga. 459. 
Ohio.—^Lawler v. Walker, 18 Ohio 

151. 

86. S.C.—South Carolina Mfg. Co. v. 
Bank, 27 S.C,Eq. 227. 

37 C.J. p 749 note 86. 

Direct liability to creditors 
Where stockholders' liability is 
primary and directly to individual 
creditors of dissolved corporation, so 
that stockholders may be sued as 
soon as corporation can be sued, 
same statute of limitation applies in 
action to enforce a stockholder’s lia¬ 
bility as to suit to enforce debt.— 
New Jersey Title Guarantee & Trust 
Co. V. Berliner, 40 A.'2d 790, 136 N. 
J.Eq. 162. 

87. N.T.—Lindsay v. ipCyatt, 4 Bdw. 
97. 

88. XJ.S.—Culhane v. Smith, D.C.I11., 
19 F.Supp. 226. 

Mont.—Brown v. Roberts, 254 P. 419, 
78 Mont. 301. 

89. N.J.—Keehn v. Hi-Qrade Coal & 
Fuel Co., 41 A.2d 625, 26 N.J.Misc. 
102 . 

Action against policy holder 
A suit, brought by foreign mutual 
insurance company's receiver with¬ 
in six years after foreign state 
court’s decree confirming insolvency 
assessments against member-policy- 
holders, to collect assessment against 
such a policyholder, was not barred 
by six-year statute of limitations on 
theory that suit' was on insurance 
policy contract issued over six j^eUrs 
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before Institution thereof.—^Keehn v. 
Hi-Grade Coal & Fuel Co., supra. 

90. Cal.—Cooke v. Odell, 140 P.2d 
444, 59 Cal.App.2d 820. 

N.T.—^Hastings v. H. M. Byllesby & 
Co., 57 N.E.2d 737, 293 N.Y. 413— 
Empire Square Realty Co. v. Chase 
Nat. Bank of City of New York, 4'3 
N.Y.S.2d 470, 181 Misc. 762, affirm¬ 
ed 47 N.Y.S.2d 105, 267 App.Div. 
817, appeal denied 48 N.Y.S.2d 326, 
267 App.Div. 901—Lyon v. Holton, 
14 N.Y.S.2d 436, 172 Misc. 31, af¬ 
firmed 20 N.Y.S,2d 1015, 259 /.pp. 
Div. 877, appeal denied 21 N.Y.S 2d 
612, 269 App.Div. 1073, modified on 
other grounds 36 N.E.2d 201, 286 
N.Y. 270—Mann v. Luke, 44 N.Y.S. 
2d 202. 

Tenn.—Robertson r. Davis, 90 S.W. 

1 2d 746, 169 Tenn. 669. 

37 C.J. p 749 note 34. 

Action in equity 

(1) In stockholder’s equity action 
for wrong done corporation, cause of 
action as to which there was an ade¬ 
quate remedy at law, as for money 
had and received, was subject to six- 
year statute of limitations.—^Hast¬ 
ings V. H. M. Byllesby & Co., 40 N. 
Y.S.2d 307. 266 App Div. 653, affirmed 
67 N.B.2d 737, 293 N.Y. 413—Jno. 
Dunlop’s Sons v. Dunlop, 18 N.Y.S. 
2d 818, 269 App.Div. 233, affirmed 84 
N.B.2d 344, 2l85 N.Y. 339—Pbttcr v. 
Walker, *293 N.Y.S. 161, 161 App.Div. 
244. 

(2) Where the gains received by 
the directors did not exceed the cor¬ 
related losses suffered by the corpo¬ 
ration, an action at law to recover 
such sum would afford the corpora¬ 
tion an adequate remedy, and hence 
the six-year statute of limitations 
would control.—^Jno. Dunlpp's Sons, 
Inc., V. Dunlop, 34 N.B,2d 844, 286 |Sr. 
,Y. 333—^Hastings v. H. M. Byllesby 
& Co., 40 N.Y.S.2d 299,^ 265 

643, appeal granted 41 N.Y.^.2d 94l, 
266 App.Div. 728, 6T 

733, 293 N.Y. 464, c^riioruri den^ 
Hastings v, Hayslone Securities’ 
Corp., 66 8.Ct. 864, 324 U.S. 86;0. 89’ 
L.Ed:- 14!b7^iYank v. Carlisle, 23 N, 
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bility of directors does not arise out of express con¬ 
tract within the meaning of the statute discriminat¬ 
ing between actions ex delicto and ex contractu.9i 

§ 51. -Effect of Collateral Security 

Except In so far as the rule Is affected by express 
statutory provision, a simple contract debt Is not pro¬ 
tected from the statute of limitations because accom¬ 
panied by collateral security. 

It has been held that a simple contract debt is 
not protected from the statute of limitations because 
accompanied by collateral security.®2 Under ex¬ 
press statutory provision, however, it has been held 
that an action on a debt is not barred as long as a 
right of action remains on collateral security given 
for such debt®® 

Recovery of personal judgment. Where" sepa¬ 
rate sections of the statute refer to actions on con¬ 
tracts or other obligations, express or implied, and 
to actions to foreclose mortgages on real estate, an 


action for foreclosure in which plaintiff seeks to 
recover a personal judgment for the debt is gov¬ 
erned, as far as the action is one for a personal 
judgment, by the limitation applicable to actions on 
contract®^ 

§ 52. Sealed Instruments or Specialties 

a. In general 

b. What constitutes sealed instrument or 

specialty 

a. In General 

Actions founded on instruments under seal or spe¬ 
cialties are usually governed by a statute of limitation 
expressly applicable to such actions. 

In a number of jurisdictions there is no general 
or special statute of limitations applicable to ac¬ 
tions founded on sealed instruments or specialties, 
sometimes because they are expressly excepted from 
the operation of the statutes,®^ and the presump- 


Y.S.2d 849, 261 App.Div. 13, affirmed 
35 N.E,2d 932, 286 N.T. 586. 

(3) So, where exchang’e of stock 
merely resulted in receipt by syndi¬ 
cate in alleged conspiracy with direc¬ 
tors of a different stock for that 
wrongfully obtained, corporation’s 
damage would be measured by differ¬ 
ence in value between the two stocks 
exchanged and cause of action at law 
would suffice to afford adequate re¬ 
lief, in determining whether cause of 
action was barred by sixTyear stat¬ 
ute of limitations.—^Hastings v. H. M. 
Byllesby & Co., 40 N.Y.S.2d 299, 266 
App.Div. 643, appeal granted 41 N.Y. 
S.2d 941, 266 App.Div. 728, affirmed 57 
N.E.2d 733, 293 N.Y. 404, certiorari 
denied Hastings v. Haystone Securi¬ 
ties Corp., 65 S.Ct 864, '324 U.S. 860, 
89 LuEd. 1417. 

(4) In an action to recover profits, 
where an accounting is unnecessary, 
the limitations on actions on con¬ 
tracts are applicable.—Equity Oorp. 
V. Groves, 60 N.E.2d 19, 294 N.Y.^ 8—■ 
Beeber v. Empire Power Cori>oralion, 
31 N.Y.S.2d 914. 

Biversion, of corparatse money 

An aotion against directors for us¬ 
ing corporate funds in settling stock¬ 
holders' derivative actions against di- 
irectors personally was basically an 
actioiii for money had and received to 
which six-year limitations applied, 
not for damage to property.—Wagner 
V. Armshy, 35 N,YJ^.2d 488, 264 App. 
Div. 379, appeal denied 37 N.Y.S.2d 
429, 625 App.Div. 804. 

Szce^ve and improvident loans 

In action to recover from directOTs 
of closed national bank for excessive 
and improvident loans, cause of mo¬ 
tion for making improvident loans 
was within six-year statutory period 
of limitation, since allegations as to 


such loans, while sounding in tort, 
were in fact based on contractual ob¬ 
ligations of the directors to perform 
their official duties with fidelity.— 
McCook V. Barnum, D.C.Or., 23 P. 
Supp. 769. 

Excessive bonuses 

A stockholder’s cause of action for 
accounting of sums received by cor¬ 
poration officers and directors as bo¬ 
nuses in excess of amounts payable 
: under bonus plan, adopted by direc¬ 
tors and stockholders, was controlled 
by six-year, not ten-year, statute of 
limitations.—Cwerdinski v. Bent, 11 
ISr.Y.S.2d 208, 266 App.Div. 612, af¬ 
firmed 24 N.E.2d 475, 281 N.Y. 782. 
Unlawful loans 

The liability of industrial loan cor- 
jporation’s directors to corporation for 
losses resulting from unlawful loans, 
made with their knowledge, consent, 
and approval, rests on agent's duty 
under common law, and hence is gov¬ 
erned by two-year statute of limita¬ 
tions, not three-year statute, al¬ 
though some of loans were prohibit¬ 
ed by statute.—Southern Counties 
Thrift Co. v. Rairdon, 118 P.2d 828, 
47 Cal.App.2d 770. 

Natatory liability to creditors 

It has been held that an action by 
a creditor ihikder a statute providing 
that officers and directors of a cor¬ 
poration shall be liable for debts of 
the corporation contracted while they 
are officers thereof if any stocfe has 
been issued In violation of law or if 
any false statements have been made 
is subject to the statute of limita¬ 
tions governing contract actions.— 
Union Market Nat. Bank of Waters 
town v. Gardiner, 177 N.E. 6-82, t276 
490, 79 A.Ii.R. 1512. 

91, Ala.—^Blythe v. Enslen, 95 So. 

479, 209 AJ^ 96. 
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92. N.C.—^Edwards v. Hair, 2 S.E2d 
859, 21t5 N.C. 662. 

Pa.—Stucker v. Shumaker, 139 A. 
114, 290 Pa. 348. 

Tenn.—Montgomery v. Wolfe, 143 S. 

W.2d 717, 176 Tenn. 462. 

37 C J. p 750 note 41. 

Bar of: 

Debt as affecting security see su¬ 
pra §§ 8-11. 

Security as affecting debt see su¬ 
pra § 12. 

Effect of taking security for debt on 
running of statutes of limitations 
see infra § 162. 

Where a debt is secured by lien, an 
action on a valid promise to pay it is 
not governed by the limitation appli¬ 
cable to an action to enforce the lien. 
—Winn V. Dinsdale Grain & Lumber 
Co., 196 N.W. 80, 196 Iowa 1140. 

93. N.H.—^Hargraves v. Igo, 15 A. 
137, 64 N.H. 619. 

37 C.J. p 750 note 42. 

94. Minn.—Slingerland v. Sherer, 49 
N.W. 237, 46 Minn. 422. 

95. U.S.—City of Philadelphia v. 
Lieberman, C.C.A.Pa., 112 F.^2d 424, 
certiorari denied Liberman v. City 
of Philadelphia, 61 S.Ct. 48, 311 U. 
S. 679, 86 KEd. 438—Alropa Corpo¬ 
ration V. Myers, D.CDeL, 55 P. 
Supp. 936—Commercial Credit Co. 
V. Northumberland County, Il.C.Pa., 
23 P.Supp. 747. 

Del.—Garber v. Whittaker, 2 A.2d 
85, 23 DekOi, 45. 

Pa.—Nagle Engine & Boiler Works v. 
City of Erie, 38 A.2d 226, 850 Pa. 
168, followed in Pennsylvania Boil¬ 
er Works V. City of Erie, 38 A.2d 
229, 350 Pa. 167—^Trausbel Inv. Co. 
V. Scott, 26 A.2d 205, 344 P€L 644— 
Pai^iOhs Trading Co, v. Dobah, 167 
A. 810, 312 Pa. 464—^Kluz v. Tbo 
Mac^be^ 20 A.2d 836, 145 P^Sii- 
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tion of payment arising from a mere lapse of time, 
as discussed in the C.J.S. title Payment § 101, also 
48 C.J. p 690 note 57-p 700 note 62, is the only 
basis on which such an action may be defeated by 
the lapse of time.^® On the other hand, in some 
jurisdictions the period of limitation applicable to 
actions on simple contracts applies to specialties as 
well,97 while in others an action for breach of cove¬ 
nants in a sealed instrument is governed by a re¬ 
siduary section applying to personal actions on con¬ 
tract not otherwise limited.98 


§ 52 

In most jurisdictions, however, an action on an 
instrument under seal is governed, as to the period 
of limitation, by special statutory provisions and 
not by statutes relating to simple contracts and 
agreements generally.® ^ Actions on sealed instru¬ 
ments have been held to be governed by the special 
statute even though the law does not require the 
particular instrument involved to be sealed^ and 
even though the distinction between sealed and un¬ 
sealed instruments has been abolished.^ Some of 
the statutes limiting actions on sealed instruments 


per. 115—Eckles v. -Sharp, 45 Pa. 
Dist. & Co. 142—Eckles v. Sharp, 44 
Pa.Dist. & Co. 13—Rorig* v. Work¬ 
ingman’s Building & Loan Ass'n, 
Com.Pl., 25 Erie Co. 63—Bronson v. 
Heller, Com.Pl., 36 Luz.Leg.Reg. 34 
—Coleman v. Pittsburgh Coal Co., 
93 Pittsb.Leg.J. 30, affirmed 43 A.2d 
540, 15S Pa.Super. 81. 

37 C.J. p 750 note 43. 

Oral modification, of sealed contract 
<or sale of land subject to mortgage 
by substituting another mortgage did 
not make entire contract subject to 
limitation as oral contract.—^Novice 
V. Alter, 139 A. 590, 291 Pa. 64. 

Where seal is surplusage, it is 
without effect with respect to limita¬ 
tions.—In re Deisher’s Estate, Pa. 
Orph., 37 Berks Co.L.J. 101. 

Action for statutory damages 

Since a “specialty” is a contract 
under seal, an action for triple dam¬ 
ages under federal anti-trust laws 
is not an action on a specialty, within 
statute excluding specialties from a 
three-year limitation.—^Williamson v. 
Columbia Gas & Electric Corporvation, 
JD.C.Del., 27 F.Supp. 198, affirmed, 
O.C.A., 110 P.2d 15, certiorari denied 
-60 S.Ct. 1087, 310 U.S. 639, 84 L.Ed. 
1-407. 

trnsealed duplicate contract 

If the executed copy of a contract 
on which a party relies for recovery 
is under seal, the action is not barred 
although an executed duplicate of 
such contract in the hands of the 
other party is not under seal.—Par¬ 
sons Trading Co. v. Bohan, 167 A. 
310, -312 Pa. 464. 

96. U.S. — City of Philadelphia v. 
Lieberman, C.C.A.Pa., 112 F.2d 424, 
certiorari denied Liberman v. City 
of Philadelphia, 61 S.Ct. 4'S. 311 U. 
S. 679, 8'5 L.Ed. 43'8—Commercial 
Credit Co. v. Northumberland 
County, D.C.Pa., 23 F.Supp. 747, 
Pennsylvania law. 

Del.—Garber v. Whittaker, 2 A.2d 85, 
23 Del.Ch. 4'5. 

Pa.—Trausbel Inv. Co. v. Scott, 26 A. 

2d 205, 344 Pa. 544. 

37 C.X p 750 note 43 [a] (3), [d]. 
Presumption of payment distin¬ 
guished sea supra S 1*, 


97. Kan.—Chick v. Willetts, 2 Kan. 
379. 

37 C.J. p 750 note 46. 

Claims of state and connty have 
been held within such statute al¬ 
though they constitute specialties.— 
Parker v. Weber County Irr. Dist., 
251 P. 11, 68 Utah 472. 

98. Colo.—^Hayden v. Patterson, 88 
P. 437, 39 Colo. 15. 

General residuary section see infra 
§ 103. 

99. U.S.—Plant City, Fla., v. Scott, 
C.C.A.Fla., 148 F.2d 953. 

Ala.—Turner v. Williams, ISO So. 95, 
235 Ala. 502. 

Ga.—Whittle v. Nottingham, 138 S.E. 
62, 16-4 Ga. 15'5—Richardson v. Em¬ 
pire Talc & Lumber Co., 170 S.E. 
559, 47 Ga.App. 434. 

Md.—Sterling v. Reecher, 6 A.2d 237, 
176 Md. 567. 

Mass.—Fred T. Ley & Qo. v. Sagalyn, 
19 N.E.2d 687, <302 Mass. 488. 

N.J.—McClellan v. F. A. North Co., 
187 A. 337, 14 N.J.Misc. 760, af¬ 
firmed 191 A. 753, 118 N.J.Law 168. 
N.T.—Traktman v. City of New York, 
149 N.E. 838, 241 N.Y. 221—Brook¬ 
lyn Public Library v. City of New 
York, 226 N.Y.S. 491, 222 App.Div. 
422, affirmed 166 N.B. 179, 250 N. 
Y. 495, reargument and amendment 
of remittitur denied 168 N.E. 438, 
251 N.Y. 589—Mohrmann v. Kob, 
49 N.Y.S.2d 661, 182 Misc. 571— 
Rogers v. Tresidder, 36 N.Y.S.2d 
382, 178 Misc. 590—^Maynicke v. 
Maynicke, 274 N.Y.S. 864, 162 Misc. 
727, 

N.C.—Davis V. Warren, 179 S.B. 329, 
208 N.C. 174. 

Or.—Cabell v. Federal Land Bank of 
Spokane. 144 P.2d 297, 173 Or. 11. 
S.D.—Commercial Service Corpora¬ 
tion V. Stratton, 6 N.W.2d 441, 69 
S.D. 70. 

Va.—^Pepper v. Dixie Splint Coal Co., 
181 S.E. 406, 165 Va. 179. 

Wis.—Mitchell Properties v. City of 
Milwaukee, 13 N.W,2d 60-8, 245 Wis. 
96—Chas. A. Krause Milling Co. v. 
Chris Schroeder & Son go., 263 N. 
W. 193, 219 Wis. 639. 

37 C.X p 750 note 44—28 C.X p 101*6 
note 77. 

Asneaidment to statute was held in- 
applicd.ble to action instituted before 
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date thereof.—Harrison-Rye Realty 
Corporation v. New Rochelle Trust 
Co., 31 N.Y.S.2d 1005, 177 Misc. 776. 

Domestic judgment constitutes spe¬ 
cialty within statute.—Farmers* -& 
Merchants’ Bank V. Merryman, 254 
N.W. 428, 126 Neb. 684—Reed v. Occi¬ 
dental Building & Loan Ass’n, .241 
N.W. 769, 122 Neb. 817, certiorari de¬ 
nied 53 S.Ct. 93, 287 U.S. 623, 77 L. 
Ed. 540—37 O.J. p 750 note 44 [b]. 
Effect of void contract limitation 
A void provision, in policy, that no 
suit should be brought on the policy 
after lapse of six months from date 
of insured’s death, could not be relied 
on by insurer to show that seal on 
policy bore no sigmificance and that 
suit on policy should be brought 
within time required by statute deal¬ 
ing with suits on instruments not un¬ 
der seal, rather than within period 
of years fixed by statute relating to 
sealed instruments.—Caruthers v. 
Peninsular Life Ins. Go., 7 So-2d 841, 
150 Fla. 467. 
trnauthorized seal 
Where instrument is sealed by 
agent without authority, limitations 
applicable to simple contracts govern 
action against principal —^Alkahest 
Lyceum System v. Dauphin Way 
Baptist Church, 103 So. 719, 20 Ala. 
App. 361. 

Waiver 

Limitations applicable to simple 
contracts may be waived by making 
contract under seal.—^Alpert v. Rad- 
ner, 199 N.E. 407, 293 Mass. 109. 

1. •S.D.—Commercial Service Corpo¬ 
ration V. Stratton, 6 N.W 2d 441, 69 
S.D. 70—Clark County v. Berg- 
stresser, 257 N.W. 44, 63 S.D, 121. 

2. S.D.—Gibson v. Allen, 104 N.W. 
275, 19 S.D. 617. 

However, it has also been held 
that, where private seals have been 
abolished by statute, it cannot profp- 
erly be said that an action is on a- 
contract under seal with respect to 
the question of limitations.—Alropa 
Corporation v. Kirchwehm, Olno 
App., 36 N.E.2d all, appeal dismissed 
29 N.B.2d 364, 137 Ohio St 318, af- 
firine4 33 NJE.2d 6*55, 138 Ohio St 30. 
fLppeal dismu^sed 6i S,|gt 1120, 313 
I 7 .S. 549, 85, LuJ^ 1*514 ^ 
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apply only to actions against the principals on such 
instruments, and not to actions against sureties.^ 

Whether a particular action is on a sealed in- 
stnunent must depend on the character of the ac¬ 
tion ; it must appear that the instrument is the basis 
and the immediate foundation of the suit, and not 
merely an ultimate source of the obligation that 
plaintiff seeks to enforce.^ An action to enforce 
payment of a legacy made a charge on land,^ an 
action on an implied promise not contained in the 
sealed instrument itself,® or on a written acknowl¬ 
edgment under seal but containing no promise to 
pay,*^ has been held not governed by the statute ap¬ 
plicable to sealed instruments. So a suit in equity 
to enforce a lien against real property as security 
for a debt has been held not to come within the 
statute relating to instruments under seal;® but 
the contrary has also been held with respect to a 
suit to enforce a lien on land for water furnished 
imder a sealed contract.® 

It has also been held that, in order to be within 
the statute relating to sealed instruments, the ac¬ 
tion must be brought on the instrument.^® Ac¬ 
cordingly actions to rescind such a contract^i or to 
set aside a deed of land^2 have been held not to 
come within such a statute. An action for specific 


performance of a contract imder seal has also been 
held not to constitute an action on a sealed instru¬ 
ment within the statute because it is not based sole¬ 
ly on the contract, but depends on other circum¬ 
stances in connection with the contract.^^ 

Where a sealed instrument is modified by an 
agreement which is not sealed, an action on the 
modified agreement is not governed by the statute 
applicable to sealed instruments.^^ The mere fact 
that property or a right therein is assigned by an 
instrument to which a seal is attached does not ren¬ 
der the action one on a sealed instrument within 
the meaning of the statute of limitations.^^ 

A statutory action to charge an heir at law ivith 
a liability arising out of a sealed instrument of his 
ancestor in title is not barred in any period of time 
less than would have been a bar in favor of the 
ancestor had he survived.^® 

The doctrine of merger, discussed in Contracts 
§§ 380-384, requires that an action on a sealed con¬ 
tract, based on an antecedent simple indebtedness, 
be regulated by the statute of limitations applying 
to actions on sealed instruments.^*^ However, if a 
debt which is acknowledged in a sealed instrument 
is not merged therein, it does not constitute a con¬ 
tract under seal within the statute.^® 


a. N.C.—Lee v. Chamblee, 25 S.E. 
2d 433, 223 N.C. 146—Plippen v. 
Lindsey, 18 S.E 2d 824, 221 N.C. 30 
—Howard v. White, 1 SJE.2d >356, 
215 N.C. 130—^North Carolina Bank 
& Trust Co. V. Williams, 185 S E 
18, 209 N.C. 806—North Carolina 
Bank & Trust Co. v. Williams, ISO 
S.E. 81, 208 N.C. 243—Davis v. 
Alexander, 177 S.E. 417, 207 N.C. 
417—Barnes v. Crawford, 160 S.E. 
4*64, 201 N.C. 434. 

4. NY.—Ditmar v. Equitable Life 
Assur. Soc. of U. S.. 33 N.T.S.2d 
755, 263 App.Div. 945, appeal de¬ 
nied 34 NY.S.2d 397, 263 App.Div. 
990. 

37 C.J. p 751 note 48. 

Action arising ont of contract under 
seal 

(1) An action to enforce an obliga¬ 
tion which arises out of a contract 
under seal is governed by the limi¬ 
tation applicable to such contract.— 
Baltimore Trust Co, v. Bellevue Mills 
Co„ Md., 223 P. 753, 139 C.CJl. 2S3. 

(2) Thus an axjtion for accounting 
under contract under seal is governed 
by the statute.—Bellevue Hills Co. v. 
Baltimore Trust Co., D.C.Ji|d., 214 P. 
817, affirmed Baltimore Trust Co. v. 
Bellevue Mills Co.. 223 F. 753. 139 
C.C.A. 283. 

Actions relating to leases under seal 
(1) In action at law for breach of 
covenants of lease running with, the 


land, the period of limitations is 
within the statute.—^Jones v. Bur¬ 
gess, 4 A.2d 473, 176 Md. 270. 

(2) Since a lease under seal of tel¬ 
egraph company's -properties and 
business which required lessee to 
pay operating expenses and keep 
property free from encumbrances and 
tax liens, including liens for federal 
income taxes, was governed by the 
limitations statute applicable to ac¬ 
tions on sealed instruments, an action 
to cancel loan agreement relating to 
such income taxes as invalid was 
also so governed.—^Johnson v. W. XT. 
Tel. Co., 53 NY.S.2d 867, 184 Misc. 
728. 

5. NY.—Loder v. Hatfield, 71 NY. 
92. 

a Wis.—Pierce v. Stitt, 105 NW. 
479, 126 Wis. 62. 

7. Mass.—Gilmour v. Johnson, 150 
NE. 87. 254 Mass. 294—Harding v. 
Coveil, 104 N.K 452, 217 Mass. 120. 
a Ala.—Lamar v. Rivers, 178 So. 
16, 235 Ala. 130. 

9. Or.—Cabell v. Federal Land Bank 
of Spokane, 144 P.2d 297, 173 Or. 
11 . 

for payment aaid enforcement 
' of lien 

Action to recover annual payments 
'provided for by indenture granting 
perpetual easement for flow of water 
and to enforce equitable Ihsfe growing 
out of the indenture was controlled 
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by the statute applicable to action 
on a specialty and not by statute ap¬ 
plicable to action for foreclosure of 
real estate mortgages.—Frye v. Sib- 
bitt, 17 N.W.2d 617, 145 Neb. 600. 

10. Wis.—^Village of Gilman v. 

Northern States Power Co., 7 N.W. 
2d 606, 242 Wis. 130. 

Becovery of money paid on contract 
Action to recover money paid pur¬ 
suant to contract under seal was not 
an “action upon a sealed instrument" 
subject to 20-year statute of limita¬ 
tions.—Village of Gilman v. Northern 
States Power Co., supra. 

11. Mich.—Wall V. Zynda, 278 N.W. 
66, 283 Mich. 260, 114 A.L.R. 1521. 

12. NY.—O'Donohue v. Smith, 109 
NY.S. 929, 67 Misc. 448, modified 
on other grounds 114 NY.S. 636, 
130 App.Div. 214. 

13. NY.—Peters v. Delaplaine, 49 
NY. 362. 

14. NY.—^Fogarty v, Ross, 41 NY. 
S.2d 109, 180 Misc. 506. 

15. Conn.—Tolies’ App., 9 A. 402, 54 
Conn, '521. 

37 C.J. p 751 note 54. 

16. NY.—^Hauselt v. Patterson, 25 
NE. 937, 124 NY. 349. 

37 CJ. p 751 note 64. 

17. Va.—Lurty v. Lurty, 53 S.E. 405, 
1G7 Ya. 466. 

18. Mass.—Gibnour v. Johnson. 150 
NE. 87. 254 Mass. 294. 
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Contracts of municipal corporations. Sealed con¬ 
tracts of municipal corporations are, as a general 
rule, governed by the statute relating to sealed in- 
struments.^9 However, a contract to which the seal 
of the municipality is not affixed or authorized to be 
affixed is a simple contract in so far as an action 
against the municipality is concerned, although the 
other party to the contract affixes his seal.^® 

b. What Constitutes Sealed Instrument or Spe¬ 
cialty 

In order to constitute an instrument under seal with¬ 
in the statute of limitations, the instrument is generally 
required to bear a seal recognized by law as such, as well 
as to show that It was intended by the parties to con¬ 
stitute an instrument under seal. 

' In order to constitute an instrument under seal 
within the statute, the instrument should be so 
plainly and unequivocally drawn as to distinguish 
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it from other instruments of a less solemn charac- 
ter.2i It must be both signed and sealed by the 
maker,22 and under some statutes the instrument 
must contain a recital that it is under seal.23 

It has been held that intent alone cannot make a 
seal.24 Hence a mere recital that the instrument is 
under seal does not make it a sealed instrument with 
respect to limitations if nothing is affixed thereto 
which is recognized as a seal by law.25 Although 
the presence of a ''seal” as defined by statute has 
been held to constitute the instrument a sealed in¬ 
strument until a contrary intention is shown,it 
has been more generally held that the mere pres¬ 
ence on the instrument of a device, symbol, sign, or 
word recognized by law as a seal does not, in the 
absence of anything indicating an intention to make 
' it a sealed instrument, make it such.27 


Xnoomplete &ii'bseq.iLe]vt acTreement 
An unsealed agreement was held 
not merged In a sealed note subse¬ 
quently given under the agreement, 
which note could not be enforced as 
an independent liability because in¬ 
complete without the agreement, as 
affecting the running of limitations 
against an action based on the agree¬ 
ment.—-Stucker v. Shumaker, 139 A. 
114, 290 Pa. 348. 

19. N.Y.—^Brooklyn Public Library 
V. City of New York, 226 N.Y.S. 
491, 222 App.Div. 422, affirmed 166 
N.E. 179, 260 N.Y. 496, reargument 
and amendment of remittitur de¬ 
nied 16i8 N.E. 438, 2'51 N.Y. 689— 
Rockart v. City of Mt. Vernon, 251 
N.Y.S. 514, 140 Misc. 270. 

Municipal warrants see infra § ’57. 

20. N.Y.—Brooklyn Public Library 
V. City of New York, 226 N.Y.S. 
491, 222 App.Div. 422, affirmed 166 
N.E. 179, 260 N.Y. 495, reargument 
and amendment of remittitur de¬ 
nied 168 N.E. 438. 251 N.Y. 689. 

21. Alaska.^Carklin v. Grigsby, 9 
Alaska 378. 

Requirements as to Instruments un¬ 
der seal generally see the C.J.S. 
title Seals §§ 3-6, also 56 C.J. p 892 
note 28-p 896 note 72. 

What constitutes bill or note under 
seal see infra § <54. 

Strict construction of the rules de¬ 
termining what constitute^ a sealed 
instrument is required.—Carklin v. 
Grigsby, supra. 

Sealing after bar 

If the instrument is sealed by con¬ 
sent of parties, even after it has 
been barred as a simple contract, - its 
life will be extended as a sealed bill 
-^■Sanger v. Lodge, 24 Ark. 206. 

22. Conn.—Caputo v. Di Loreto, 148 
A. 1367, 110 Conn. 4i3. 

Seal lac^dng 

^ instrument lacking a seal. 


scroll, or other device by way of a 
seal is not a specialty within stat¬ 
ute.—Gural V. Engel, 28 A.2d 109, 
129 N.J.Law 63. 

23. Ga.—Gaffe v. Williams, 22 S.E. 
2d 765, 68 Ga.App. 299, conforming 
to answer to certified question 22 
S.E.2d 512, 194 Ga. 673. 

Sufficiency of recital 
Written contract reciting in body 
thereof that it was executed under 
seal and containing word “seal” or 
letters “L. S.” after signature of par¬ 
ty executing contract is contract un¬ 
der seal within statute.—Crosby v. 
Burkhalter, 179 ‘S.E. 180, 150 Ga.App. 
'610. 

Recital as to one of parties 

Instrument whereby vendor con¬ 
veyed timber to purchaser, reciting 
that it was under hand and seal of 
vepdor, but not containing such re¬ 
cital as to purchaser, although both 
purchaser’s and vendor’s signatures 
had seal attached, was “sealed in¬ 
strument” only as to vendor.—^Marsh¬ 
all V. Walker, 178 S.E. 760, 50 Ga.App. 
5'61. 

24. N.Y.—Empire Trust Co. v. 
Heinze, 162 N.E. 266, 242 N.Y. 476. 
However, the contrary has also 

been indicated.—Coyne v. Green- 
burgh, 182 N.y’.S. 230, 110 Misc. 598, 
reversed on other grounds 186 N.Y.S. 
670, 194 App.Div. 861, modified on 
other grounds 136 N.E. 893, 233 N. 
Y. 503. 

25. N. J.—Continental Purchasing Co. 
V. Daniels, 7 A.2d 887, 123 N.J.Law 
33. 

N.Y.—Empire Trust Co. v. Heinze, 
152 N.E. 266, 242 N.Y. 475, over¬ 
ruling dictum to the contrary in 
Slade V. Squier, 118 N.Y.S. 278, 133 
App.Div. 666, 

Effect of validating statute 

As respects limitations, the statute 
providing that certain deeds and in¬ 
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struments enumerated In statute 
shall not, if they contain prescribed 
attestation, be void for lack of seal, 
does not bear cfii issue whether recital 
in instrument of sealing without af¬ 
fixing scroll, ink, or other device by 
way of seal is sufficient to make in¬ 
strument one under seal.—Continen¬ 
tal Purchasing Co. v. Daniels, 7 A.2d 
887, 123 N.J.Law 33. 

26. S.D.—Commercial Service Cor¬ 
poration V. Stratton, 6 N.W.2d 441, 
69 S.D, 70. 

27. Conn.—-Coputo vl Di Loreto, 148 
A. 36*7, 110 Conn. 413. 

N.Y.—Transbel Inv. Co. v. Venetos, 
18 N.E2d 129, 279 N.Y. 207—Em¬ 
pire Trust Co. V. Heinze, 162 N.EI. 
266, 242 N.Y. 476. 

Recital of seal iu witness clause 

(1) The words in agreement 
“signed, sealed, and delivered in the 
presence of” appearing to the left of 
obligor’s signature and over signa¬ 
ture of witness were not in body of 
agreement and did nbt make the 
agreement a sealed instrument.—^Fi¬ 
delity Union Trust Co. v. Fitzpatrick, 
46 A.2d 8137, 134 N.J.Law 260. 

(2) Contract containing letters “L. 
S.” in usual place of seal, testimoni¬ 
um clause in plural, and bailees’ sig¬ 
natures, was held sealed instrument.* 
—^McClellan v. F. A. North Co., 18Y 
A. 337, 14 N.J.Misc, 760, affirmed 191 
A. 763, 118 N.J.Law 168. 

XxLfereuoe of luteut 

(1) Where testimonium clause 
sealed bailment contract was in the 
plural and contract was^ signed b^ 
two bailees, it would be presujn^ 
that each bailee ado-pted ’ ^eal.^JiJe- 
Clellan v. F. A. North Co.;" 187'A. 3'^, 
14 N.J.Misc. 760, aflirmed i91 

118 N.J,Law 168.' , 

(2) Where the eyldeh<>s did not in¬ 
dicate that pp^rt^ to pjortga^fe di^ 
cussed the of mortgage 
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In order to come within the statute the instrument 
must bear the seals of the parties, not that of some 
third person.28 Accordingly the mere presence of 
a notarial seal does not make the instrument one 
under seal within the statute, in the absence of 
an 3 rthing else in the writing indicating an intention 
that it be considered as bearing the seals of the 
parties.29 

Corporate instruments. While the mere presence 
of a corporate seal on a contract executed by the 
corporation without any other reference therein to 
a seal does not necessarily make the contract a 
specialty within the statute of limitations,^® where 
the contract is in simple form and not required to be 
under seal^i the presence of the seal, coupled with 
other circumstances surrounding the execution of 
the contract indicating an intent to constitute it a 
sealed instrument, is sufficient to constitute it a 


specialty within the statute.^^ 

Partnership's instru^nents. Where a -written in¬ 
strument is executed on behalf of a copartnership 
and an individual partner signs the firm name and 
affixes a seal to it, the instrument is the simple con¬ 
tract of the firm, although it is the sealed covenant 
of the individual partner who executes it^^ 

Statutory liabilities. In the absence of express 
provision, a liability created by statute has been 
regarded as a specialty, to be governed by the limi¬ 
tation applicable to actions based on specialties.^^ 
The rule has been applied to the statutory liability 
of corporate officers and directors but, in the ab¬ 
sence of express statutory provisions fixing a period 
of limitation for such actions,^® a stockholder's 
statutory liability has been held to be,^^ qi- uot to 
be,2S a specialty for the purposes of Kmitations. 


would "be executed, fact that, in ac- 
knowledgrment of mortgage, mortga¬ 
gor, who was an attorney and who 
drafted the mortgage, stated that he 
signed and sealed the mortgage, did 
not require inference that mortgagee 
demanded and mortgagor promised to 
execute a sealed instrument.—Cark- 
lin V. Grigsby, 9 Alaska 378. 

28 . N.Y.—^Leonor v. Ingenio Porve- 
nir G. por A., 34 N.Y.S.2d 705. 

28. PoreigXL notarial seal 

Instrument executed in foreign ju¬ 
risdiction, bearing notarial seal, but 
not seal of party was held not a 
“sealed instrument,** within statute, 
although constituting a specialty un¬ 
der the foreign law.—Kirsch v, Lu- 
bin, 22S N.Y.S. 94, 131 Misc. 700. af¬ 
firmed 228 N.Y.S. 825, 223 App.Div. 
826—^Leonor v. Ingenio Porvenir C. 
IK>r A.. 34 N.Y.S.2d 705. 

3a VjS .—General Petroleum Corpo¬ 
ration V. Seaboard Terminals Cor¬ 
poration, D.C.Md., 23 F.Supp. 137. 
Season for role 

The seal may have been impressed j 
merely as prima facie evidence of 
corporate authority to execute con¬ 
tract.—General Petroleum Corpora¬ 
tion V. Seaboard Terminals Corpora¬ 
tion, supra. 

aou Wls.—Jtowell V, Gtack, 17 N. 
W.M 603. 246 Wis. 487. 

3a Fla.—Caruthers v. Peninsular 
Life Ins. Coi., 7 So.2d 841, 150 Fla. 
467. 

87 CJ". .p 751 note 49. 

Presence of aaHlioxizad ofiEcM 
A contract whereby parent corpo¬ 
ration guaranteed subsidiary's con¬ 
tract to purchase oil from plaintiff 
was a specialty where parent's cor¬ 
porate seal was affixed to guaranty at 
time of Its execution by authorized 
officers at the same time that they 


impressed subsidiary's seal on con¬ 
tract of purchase, and officers acted 
in presence of plaintiff's representa¬ 
tive without any expression that the 
two seals were used for different pur¬ 
poses.—General Petroleum Corpora¬ 
tion V. Seaboard Terminals Corpora¬ 
tion, D.C.Md., 23 F.Supp. 137. 

Becitals 

(1) Recitals in the instrument as 
to sealing together with the corpo¬ 
rate seal make the instrument a spe¬ 
cialty within the statute. 

Fl€L—Caruthers y. Peninsular Life 

Ins. Co., 7 So.2d 841. 150 Fla. 467. 
N.Y.—Gilleran v. Owens, 169 N.Y.S. 

958, 182 App.Div. 580. 

(2) A contract executed by a cor¬ 
poration reciting that it was under 
seal and bearing the letters ‘Ti. S." 
alongside the signature of the corpo¬ 
rate officer was held to be a sealed 
instrument.—^Zeiss v. Wurster, 247 
N.Y.S. 811, 139 Misc, 538. 

(3) A corporation’s negotiable cer¬ 
tificate of indebtedness, under the 
corporate seal signed by the treasur¬ 
er and secretary attesting the seal 
was held to be a “specialty" within 
the statute of limitations.—Conowln- 
go Land Co. v. McGaw^ 93 A. 222, 124 
Md. *643, - 

Xliiaiitborlzed affixation of seal 

If a corporation was not authorized 
to sign as agent a contract which it 
did sign, and to which it affixed its 
corporate seal, it would itself be 
bound on the contract as its sealed 
instrument, to which the twenty-year 
statute of limitations would apply;— 
Onward Constr. Co. y. Tiffany Studi¬ 
os, 173 N.Y.S. 759, 185 App.Div. «60. 

3a N.C.'—^Aycock -Supply Co. y. 

Windier, 96 S.B. 664, 176 

19. 

37 CUT. p 751 note 62. ‘ t 
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34. U.S.—Bright v. Hohbs, D.C.Md., 
•56 F.Supp. 723. 

37 C.J. jp 7So note 16. 

Soundness of conclusion doubted 
U.S.—Little y. Kohn, C.C.Pa., IS5 iF. 
295. 

Fair £abor Standards Act 

(1) An action under the wage and 
hour provisions of the Fair Labor 
Standards Act arising out of an em¬ 
ployment contract is an action on a 
“specialty" and governed by the stat¬ 
ute applicable to specialties.—^Bright 
y. Hobbs. D.Q.Md., 56 F.Supp. 723. 

(2> This is so notwithstanding the 
form of action is in assumpsit and 
actions of assumpsit are ordinarily 
governed by another specific statute. 
—^Bright y. Hobbs, supra. 

Workman’s compensation award is- 
a specialty.—^Mattare y. Cunningham, 
129 A, 654, 148 Md. 309. 

Geuieral statute of lixaitations held 
inapplicable 

N.D.—Burleigh County y. Kidder 
County. 125 N.W. 1063, 20 NJ>. 27. 
37 C.J. p 785 note 16 [a]-[cl. 

35. N.J.—Cole y. Brandle, 11 A,2d 
255, 127 N.J.Eq. 31, 129 A.L.R. 1250, 

I 37 C.J. p 787 note 43 [b], 
sa U.S.—Terry y. Anderson, Ga., 95- 
U.S. 628, 24 L.Ed. 365—Terry y. 
Tubman, Ga., 92 U.'S. 156, 23 L.Ed.. 
537. 

37 C.J. p 787 note 45. 

37- Md.—Segafoose Hospelhom, 
18 A.2d 193, 179 Md. 325-^terling’ 
y. Reecher, 6 A.2d 237, 176 Md. 
567. 

37 CJ. p 787 note 43. 

LlaWlity of corporation stockholders 
as liability under contract not un¬ 
der seal see supra 9 50. 

Sa T7.S.—Canpol y. Green, S.C., 92- 
U.a 509, 23 UEd. 738, in effect 
. open^alibir Hullard t. Bell, 
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§ 53. - Mortgage or Deed for Security 

In the absence of a specific statute of limitations 
applicable to such actions, the statute applicable to ac¬ 
tions founded on sealed instruments or specialties gener¬ 
ally governs actions to enforce or foreclose mortgages 
or security deeds executed under seal, provided, in seme 
jurisdictions, the mortgage contains an independent cov¬ 
enant to pay the debt. 

It has been held that the statute governing ac¬ 
tions on sealed instruments is inapplicable in an 
action to foreclose a mortgage lien,39 As a gen¬ 
eral rule, however, in the absence of statute express¬ 
ly applicable, an action to enforce or foreclose a 
mortgage or security deed, executed under seal, is 
considered an action founded on an instrument un¬ 
der seal, and is governed by the statute of limita¬ 
tions applicable to such actions,'^^^ although in some 
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jurisdictions the statute is applicable only if the 
mortgage contains an independent covenant to pay 
the debt'll In any event, if the mortgage is not 
under seal, the action thereon is not governed by 

such statute.^2 

An action on a covenant by the mortgagee to pay 
to the mortgagor any surplus resulting from a fore¬ 
closure of the mortgage has been held to be gov¬ 
erned by limitations applicable to actions on sealed 
instruments, although the mortgagee did not sign or 
affix his seal to the instruments^ 

Actions accruing outside state. An action to 
foreclose a mortgage between nonresidents on prop¬ 
erty within the state may not be classed as a cause 
of action accruing outside the state so as to come 


H., 4 F.Cas.No.2,121, 1 Mason 243 
—Little V. Kohn, C.C.Pa., 185 F. 
295. 

39. Md.—^Van Wagoner v. Nash, 50 
A.2d 795. 

40- Alaska.—Carklin v. Grigsby, 9 
Alaska 378. 

Ga.—Simmerson v. Herringdine, 142 
S.E. 687, 166 Ga. 143. 

N.Y.—Brooklyn Free Kindergarten 
Soc. V. Elbran Realty Corporation, 
7 N.T.S.2d 531, 25t5 App.Div. 852 
—Central Hanover Bank & Trust 
Co. V. Ulster & D. R. Co., 275 N.Y. 
S. 524, 153 Misc. 612—Kelley v. 
Hall, 259 N.Y.S. 383, 144 Misc. 759. 
R.I.—Walsh V. Morgan, 19-8 A. <5 5-5, 
60 R.I. 349. 

37 C.J. p 752 notes 68, 69—41 C.J. P 
869 note 69. 

Foreclosure of mortgage as action 
for possession of land see supra § 
39. 

Mortgage or deed for security as 
written contract see infra § 66. 
Persons not parties to mortgage 
Liability to mortgagor of bond un¬ 
derwriter, which was depository un¬ 
der provisions in mortgage of funds 
paid by mortgagor to reimburse 
bondholders for income tax paid on 
interest, for unexpended balance of 
such funds, was held not governed by 
limitation statute applicable to sealed 
obligations, where underwriter was 
not party to sealed mortgage.—Peo¬ 
ple V. S. W. Straus & Co., 281 N.Y.S. 
200, 155 Misc. 610. 

Implied promise in renewal deed 
The statute applies in an action on 
an implied promise to pay arising 
from a supplemental and renewal 
deed to secure debt, wherein signers 
acknowledged a joint and several in¬ 
debtedness independently of note evi¬ 
dencing the indebtedness, and speci¬ 
fied the rate of interest, time from 
which interest ran, and maturity of 
obligation.—King v, Bdel, 26 S.B.2d 
Z^t ,'ft9 Ga.App. 6^7. 

53 O.XS.-^ 


41. Ark.—Livingstone v. New Eng¬ 
land Mortg. Security Co., 91 ®.W. 
752, 77 Ark. 379. 

Fla.—Swanson v Bennett, 25 So 2d 
207—^Wisdom v. Smith, 168 So. 814, 
124 Fla. 371. 

N.Y.—Dinniny v. Gavin, 39 N.Y.S 
485, 4 App.Div. 298, affirmed 54 N- 
E. 1090,'159 N.Y. 556—Broward Op¬ 
erating Co. V. Harding, '3 N.Y.S.2d 
696, 167 Misc. '573-Kelley v. Hall, 
259 N.Y.S. 383, 144 Misc. 759. 

37 C.J. p 752 note 70. 

Acceleration clause 

The statement of sealed mortgage 
securing note not under seal that in 
case of nonpayment or failure to per¬ 
form any of covenants, the principal 
should, at option of the mortgagee, 
be deemed to have become due, did 
not constitute a covenant to pay the 
note, and hence action to recover 
amount of note was barred by the 
statute of limitations applicable to 
simple contracts.—Bolter v. Wilson, 
300 N.W. 9, 238 Wis. 525. 

Action, for personal judgment or de- 
flcieucy 

(1) An action by a mortgagee seek¬ 
ing a personal judgment against the 
mortgagor, as for a deficiency after 
foreclosure, is barred if the mortgage 
contains no independent covenant to 
pay.—^Alropa Corporation v. McNa- 
mee, 197 So. 514, 143 Fla. 78'5—Bank 
of Wildwood V. Kerl, 189 So. 866, 138 
Fla. 627. 

(2) A covenant that the mortga¬ 
gor would pay the sums payable by 
virtue of a note secured by that mort¬ 
gage has been held not to be an un¬ 
conditional independent covenant suf¬ 
ficient to bind the mortgagor per¬ 
sonally under this rule.—^Alropa Cor¬ 
poration V. McNamee, supra—^Bank of 
Wildwood V. Kerl, supra. 

' C2) "Where mortgage debt was ev¬ 
idenced by a note containing the par- 
'tfes" agreement as to payment there¬ 
of, sealed mortgage containing state- 
ment, **The mortgagor^ consent to a 
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.personal judgment for the payment 
of the debt hereby secured, irrespec¬ 
tive of the security," was not an ex¬ 
press covenant for payment of the 
debt, and hence, where action on the 
note was barred, remedies of mort¬ 
gagee's assignee to recover deficien¬ 
cy after premises had been sold on 
foreclosure were confined to the 
mortgaged land.—Omicron Co. v. Wil¬ 
liams, 139 P.2d 547, 172 Or. 9- 

42. Alaska—Carklin v. Grigsby, 9 

Alaska 378. 

N.Y.—Empire Trust Co. v. Heinze, 

152 N.B. 266, 242 N.Y. 475. 

However, it has also been held that 
a paper in form a mortgage and lack¬ 
ing a seal or other formal requisite 
of a legal mortgage, but valid be¬ 
tween the parties sls an equitable 
mortgage was, in an action to fore¬ 
close it, a sealed instrument Im¬ 
porting an obligation to pay money 
within the meaning of the statute of 
limitations.—Stelts v. Martin, 72 SJB3. 
550, 90 S.C. 14. 

Becltsa of seal in acknowledgment 

Where mortgage contained no seal, 
recital in acknowledgment that the 
mortgagor signed and sealed the 
mortgage did not make the mortgage 
a sealed instrument within statute.— 
Carklin v. Grigsby, 9 Alaska 378. 

Notarial deed of sale and *qiypatli- 
eo,” executed in Quebec, bearing no 
seal, was held “simple contract" in 
state.—Duggan v. Lubbin, 226 N.Y.S. 
238, 131 Misc. 154. 

43. Ala.—^Turner v. Williams, ISO So. 

95, 235 Ala. 502. 

Reason for mle 

Such a covenant Is of the same 
character and dignity as the obliga¬ 
tion of the mortgagor to pay and dis¬ 
charge the mortgage; and on the 
principle of mutuality and fair deal¬ 
ing no distinction should be made as 
between the binding character of an 
Instrument if made by one and ac¬ 
cepted by another.—^Turner v. Wil¬ 
liams, 180 So. 95, 285 Ala. 502. 
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within the statute limiting actions on sealed instru¬ 
ments accruing outside the state.'^^ 

§ 54 ^ - Note under Seal 

In the absence of express statutory provision, an ac¬ 
tion against the maker of a note under seal is governed 
by the statute applicable to actions on sealed instru¬ 
ments. 
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In some jurisdictions there is no statute of liiR. 
itations applicable to actions on notes under seal.45 
Generally, however, in the absence of express stat¬ 
utory provision, a note under seal^6 jg governed, as 
to the period of limitation, by the statute applicable 
to other specialties,^^ and this is true even though 


44. Wis.—Wells V. Scanlan, 102 N. 
W. 1571, 124 Wis. 229. 

41 C.J. j) 870 note 72. 

45. Pa.—Transbel Inv. Co. v. Scott, 
26 A.2d 205, 344 Pa. 544—Miners 
Sav. Bank of Pittston v. Puryea 
Borough, 200 A. 846, 331 Pa. 468— 
Bronson v. Heller, Com.Pl., 86 Luz. 
iLeg.Reg. 34. 

Judgment note 

A married woman’s judgment note, 
guaranteed by her husband and exe¬ 
cuted in Pennsylvania, which con¬ 
tained a distinct reference to signing 
an,d sealing followed by husband and 
wife’s signatures to left of printed 
letters "L.S.,” was held a ’’sealed in¬ 
strument” under the laws of Pennsyl¬ 
vania to which the statutes of limita¬ 
tion did not apply, notwithstanding 
usual testimonium clause did not ap¬ 
pear in note.—Brisbin v. Bogoly, 39 
A.2d 430. 22 N.J.Misc. 399. 

46. Printed symbol or word 

(1) A note whereon word "Seal” or 
letters "L.S.” or other appropriate 
sign appeared in print in parenthesis 
opposite maker’s signature has been 
held not to constitute a sealed instru¬ 
ment as respects linutatxons in ab¬ 
sence of any Information as to how 
or under what circumstances it was 
made or any statements or facts 
showing an intention on part of mak¬ 
er to adopt seal or to create a sealed 
instrument. 

U.S.—Bums Mortg. Co. v. Hardy, H. 
C.N.H., 19 P.Supp. 827, stating New 
Hampshire law, affirmed, C.C.A., 94 
P.2d 477. 

Conn.—^Caputo v. Di Loreto, 148 A. 

1367, 110 Conn 413. 

N.J.—'Coral Gables v. Kretschmer, 
184 A. '826, 116 N.J.Law 680. 

N.T.—Transbel Inv. Co. v. Venetos, 
,18 N.B.2d 129, 279 N.Y. 207. 

37 C.J. p 7*52 note 73 [a], [b]. 

(2) However, it has also been held 
that note containing word ’’seal” in 
brackets or parentheses oipposite sig¬ 
nature of maker was one under seal, 
in the absence of contrary indica¬ 
tions. 

U.S.—'Federal Reserve Bank of Rich¬ 
mond v. Kalin, C.'C.A.N.C., 81 P.2d 
1003. 

N.a—Lee v. Chamblee, 2'5 S.E.2d 433, 
223 N.C. 146—Allsbrook v. Walston, 
193 'S.B 161, 212 N.C. 225. 

S.U.—Commercial Service Corpora¬ 
tion V. Stratton, '6 N.W.2d 441, 69 
S.D. 70. 

Wis.—'Fond du Lac Citizens Loan & 
Investment Co. v. Webb, 1 N.W.2d 


772, 240 Wis. 42, rehearing denied 
2 N.W.2d 722, 240 Wis. 42—Bank¬ 
ing Commission v. Magnin, 300 N. 
W. 740, 239 Wis. *36, followed in 300 
N.W. 742, 239 Wis. 40—Alropa Cor¬ 
poration V. Flatley, 277 N.W. 108, 
226 Wis. *561, stating Florida law. 

(3) Under this latter rule, where it 
appeared that maker had no intention 
of executing a sealed instrument, 
notwithstanding printed form of note 
contained the word “seal,” plea of 
shorter statute of limitations was 
held good.—^Williams v. Turner, 179 

S. B. 806, 2018 N.C. 202. 

(4) It has also been held that, 
where “seal” appeared printed after 
space for signatures on notes before 
execution by maker, notes are spe¬ 
cialties.—O’Keefe v. French, 268 N. 

T. S. 102, 239 App.Div. 498, motion for 
leave to appeal denied 191 N.B. 617, 
264 N.T. 465. 

(5) Note executed in Florida which 
had, after signature of party charged, 
printed word “seal” in -parentheses, 
was held not a “specialty” within 
statute of limitations, since statute 
declaring of what seal shall consist 
applies only to an instrument which 
law requires to be executed under 
seal of signer.—Coral Gables v. 
Christopher, 189 A. 147, 108 Vt. 414, 
109 A.L.R. 474. 

Recitals In note 

(1) Under some statutes the note 
must contain a recital of its char¬ 
acter as a sealed instmment in addi¬ 
tion to the seal In order to come 
within the statute.—Gaffe v. Wil¬ 
liams, 22 S.E.2d 512, 194 Ga. 673, an¬ 
swer to certified question conformed 
to 22 S.E.2d 765, 68 Ga.App, 299— 
Lanier v. Berry, 161 S.E. 821, 41 Ga 
App. 34—37 C.J. p 762 note 74 [a] 
( 1 ). 

(2) The recital “witness my hand 
and seal” is a recital that it is exe¬ 
cuted under seal by the person whose 
name is subscribed thereto, either 
actually or ostensibly as the maker, 
where seal appears after his signa¬ 
ture,—Scott V. Gauldlng, 3 S.B.2d 766, 
60 GaApp. -SOe, conforming to an¬ 
swers to certified question 2 S.B.2d 
69, 187 Ga. 751, 122 A.L.R. 200— 
Crosby v. Burkhalter, 179 iS.B. 180, i50 
GaApp. 610. 

C3) Note which recited in the body 
thereof that it was “given under the 
hand and seal of each -party,” and 
contained after maker’s signature the 
expression “L.S.,” was held to be a 

1010 


“sealed instrument.”—Crosby v 
Burkhalter, supra—37 C.J. p 752 note 
74 [a] (2), (3). 

Acknowledgmeait of Indebtedness ini. 
plying promise 

The statute governs in an action 
on an implied promise to pay arising 
from a writing, signed and sealed, 
which acknowledges indebtedness by 
maker to another named person in 
certain sum and specifies when it is 
to become due.—King v. Edel, 26 S. 
E.2d 3'65, 69 Ga.App. 607. 

Corporate seal 

(1) The seal of a corporation on a 
note made by it, in the ordinary form 
of a negotiable promissory note, is 
not, in itself, conclusive of intent to 
make it a specialty.—Seiberling v. 
Charleroi Gas Co., 11 Pa.Dist. 458. 

(2) This is true of the mere pres¬ 
ence of a corporate seal on an in¬ 
strument in the form of a note with¬ 
out proof that its officers intended 
to or did affix it.—Central Hanover 
Bank & Trust Co. v. United Traction 
Co., CC.A.N.T., 9*5 F.2d 60. 

(’3) However, where by-laws of a 
corporation required sealing and at¬ 
testation by secretary of all instru¬ 
ments affecting corporation’s proper¬ 
ty, and where notes in fact affected 
corporation's property and bore seal 
and the secretary’s attestation, the 
notes were sealed instruments.—Cen¬ 
tral Hanover Bank & Trust Co. v. 
United Traction Co., supra. 

47. U.-S.—Corpus Jtuls cited In 
Alropa Corporation v. Myers, D.C. 
Del., 56 F.Supp. 936, 939—Coral Ga¬ 
bles V. Skehan, D.C.N.J., 47 P.Supp. 
1, stating Florida law. 

Del.—^Lewis v. Delaware Trust CA, 
Super., 61 A.2d 862. 

Ga.—Harris v. Stribling, 17 S.EI.2d 
766, '66 Ga.App. 321—Scott v. 

Gaulding, 8 S.B.2d 766, 60 GaAp^. 
806, conforming to answers to cer¬ 
tified question 2 S.B.2d 69, 187 Ga. 
7'51, 122 A.L.R, 200, 

Mo.—^Alropa Oorp. v. Smith, App., 199 
.SW.2d 866. 

N.C.—Bell V. Chadwick, '39 S.B.2d 
743, 226 N.C. 598—Union Nat Ba^ 
V. Jonas, 193 S.B. 265, 212 
394—^Allsbrook v. Walston, 193 S. 
E. 161, 212 N.C. 22(5. 

—^Alropa Corporation v. 'Pl«^ley> 
277 N.W. 10:8, 226 Wis. '561. 

37 C.J. p 762 note 74. 

Renewal note 

(1) Where renewal note was 
for a valuable considei*atlon' athd 
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a seal is not required by law.^^ However, the limi¬ 
tation governing actions on simple contracts applies 
to the liability of a surety on a sealed note, or to 
an indorsement thereon,49 and to the liability, for 
example, of anomalous indorsers of a promissory 
note executed under seal by a corporation,and 
this is sometimes plainly required by the statute it¬ 
self.®^ If, however, a surety signs the note under 
seal the statute applicable to sealed instruments has 
been held to govern an action against the surety52 
except in jurisdictions where such statute is appli¬ 
cable only in actions against principals.53 

Unsealed notes. An action on an unsealed note is 


§ 55 

not governed by the statute applicable to sealed in¬ 
struments merely because it is secured by a mort- 
gage54 or is accompanied by an agreement under 

seal.55 

§ 55. - Bonds and Coupons 

a. Bonds 

b. Coupons; interest 
a. Bonds 

In the absence of specific statutes relating to actions 
on bonds, such actions are generally governed by the stat¬ 
ute applicable to other sealed instruments or specialties. 


der seal, the statute relating to 
sealed Instruments applied.—Banking 
Commission v. Townsend, 10 N.W.2d 
110, 243 Wis. 329. 

(2) This is true although the orig¬ 
inal note was not under seal.—Bank¬ 
ing Coiftmission v. Townsend, supra. 

48. U.S.—^Alropa Corporation v. My¬ 
ers, D'C.Del., 65 F.Supp. '936. 

Mass.—Clarke v. Pierce, 102 N.E. 
1094, 21t5 Mass. 652, Ann.Cas.l914D 
421. 

S.D.—Commercial Service Corpora¬ 
tion V, Stratton, -6 N.W.2d 441, 69 
S.D. 70. 

Necessity for seal see Bills a.nd Notes 
§ '76. 

Only difference between sealed and 
unsealed notes has been held to con¬ 
sist in the longer limitations of ac¬ 
tions applicable to actions on the 
former.—^Alropa Corporation v. My¬ 
ers, l^.C.Bel., 65 F.Supp. 93'6—8 C.J. 
p 111 note 64. 

49. Ala.—Corpus Juris dted In 
Spragins v. McCaleb, 188 'So. 251, 
264, 2'37 Ala. 6'58. 

Fla.—^Fourth Nat. Bank v. Wilson, 
101 So. 29, 88 Fla, 48. 

N.C.—Furr v. Trull, 1'71 S.E. 641, 
206 N.C. 417—Barnes v. Crawford, 
160 S.E. 464, 201 N.C. 434. 

37 C.J. p 7'52 note 76. 
lEn Oeor^fia* 

(1) A distinction is drawn between 
a contract of indorsement and a con¬ 
tract of suretyship, and it has been 
held that the indorsement of a sealed 
instrument, although the signnature of 
the indorser has no seal attached to 
it, is itself a contract under seal, and 
the statutory bar applicable to it is 
twenty years.—Baldwin Fertilizer Co. 
V. Carmichael, *42 S.E. 1002, 116 Ga. 
762—Milledge v. Gardner, 29 Ga. 700. 

(2) With respect to a surety, how¬ 
ever, the rule of the text has been 
ePpUed—Ridley v. Hightower, 37 S. 
31 733, 112 Ga. 476, followed in Mitch¬ 
ell V, Graham, 107 S.E. 373, 27 Ga. 
App. 60. 

(3) Where the payee or holder of a 
note indorses the note for the pur¬ 
pose of passing title by “technical in¬ 


dorsement,*’ the limitations applica¬ 
ble to the maker are applicable to the 
contract of indorsement.—^Hopkins 
Automobile Equipment Co. v. Lyon, 1 
S.E 2d 460, 69 Ga.App. 468—ILanier v. 
Berry, 161 S.E. 821, 41 GeuApp. 34. 

(4) This is true although the 
payee’s indorsement also guarantees 
collection and payment to the trans¬ 
feree.—Thompson v. Bank of Buck- 
head, 163 S.E. 265, 45 Ga.App. 94. 

(5) Since adoption of the Uniform 
Negotiable Instruments Law, an in¬ 
dorser of a sealed note whose signa¬ 
ture is not necessary to pass title 
to the Instrument, such as an accom¬ 
modation indorser, is liable as an in¬ 
dorser unless it clearly appears from 
appropriate words that he is to be 
bound in some other capacity, the 
action against such an indorser being 
governed by the statute applicable to 
sealed instruments even though the 
indorsement is ■not under seal.—Can¬ 
trell V. Byars, 19 SE.2d 44. 66 Ga. 
App, 672—^Hopkins Automobile 
Equipment Co, v. Lyon, 1 S.E.2d 460, 
69 Ga.App. 46'8, 

' (6) However, prior to enactment of 
the Negotiable Instruments Law, an 
indorsement on a note not necessary 
to pass title, constituted contract of 
suretyship only, and where indorse¬ 
ment itself was not under seal, right 
of action on contract of indorsement 
was governed by statute applicable to 
unsealed contracts.—^Hopkins Auto¬ 
mobile Equipment Co. v. Lyon, supra 
—Smith V. Vickers, 170 S.E. '680, 47 
Ga.App. 443—^Lanier v. Berry, li51 
S.E. 821, 41 Ga.App. 34. 

(7) Within this latter rule fell ac¬ 
tions against accommodation indors¬ 
ers or other irregular indorsers 
whose signatures were not necessary 
to transfer title to the notes, unless 
such signatures were also under seal. 
—Hopkins Automobile Equipment Co. 
V. Lyon, supra—^Hamby v. Crisp, 172 
S.E. 842, 48 Ga.App. 418—^Thompson 
V. Bank of Buckhead, 163 S.E. 256, 
46 Ga.App. 94. 

(8) Where the face of a note re¬ 
cited that it was a sealed instru¬ 
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ment, the accommodation indorser’s 
signature accompanied by seal or its 
equivalent rendered indorser’s obliga¬ 
tion an instrument under seal, with¬ 
out recital to that effect above the 
indorser’s signature.—^Hamby v. 
Crisp, supra. 

50. Fla.—Somers v. Florida Pebble 
Phosphate Co., 39 * 80 . 61, 60 Fla. 
276, 280. 

37 C.J. p 762 note 78. 

51. N.C.—^Hertford Banking Co. v. 
Stokes, 29 S.B.2d 24, 224 N.C. 83 
—Flippen V, Lindsey, 18 S.E 2d 824, 
221 N.C. 30—Howard v. White, 1 
S.E.2d 356, 216 N.C. 130—Davis v. 
Alexander, 177 S.E. 417, 207 N.C. 
417. 

137 C.J. p 762 note 79. 

52. Ga.—Scott V. Gaulding, 3 S.B.2d 
766, 60 Ga.App. 306, conforming to 
answers to certified question 2 S. 
E.2d 69, 187 Ga. 761, 122 A.L.R. 
200 . 

53. N.C.—Hertford Banking Co. v. 
Stokes, 29 S.E.2d 24, 224 N.C.' 83— 
Lee V. Chamblee, 25 S.E.2d 433, 223 
N.C. 146—Barnes v. Crawford, 160 
S.E. 464, 201 N.C. 434. 

Simple contract statnte applies 
N.C.—^Lee v. Chamblee, 25 S.E.2d 43'3, 
223 N.C. 146—^Flippen v. Lindsey, 
18 S.E.2d 824, 221 N.C. 30—Howard 
V. WTiite, 1 S.E.2d 366, 216 N.C. 130 
—Barnes v. Crawford, 160 S.E. 464, 
201 N.C. 434. 

Persons not bound by note 
Where wife did not sigp note exe¬ 
cuted contemporaneously with trust 
deed which she allegedly signed as 
surety, wife was not bound on note 
either as principal ox surety, and 
statute barring actions against sure¬ 
ties on sealed instruments, after ex¬ 
piration of three years, was inappli¬ 
cable.—Carter v. Bost, 184 S.E. '817, 
209 N.C. 830. 

54. Ala.—^McKenzie v. Matthews, 44 

So. 9'58, 163 Ala. 437. ^ 

37 C.J. p 751 note 52. 

55* U.S.—^Nagle v. Herold, D,O.N.T., 
130 F.Supp. OOfD. 

N.Y.—^Pruskin v. P. D. R. Const Cor¬ 
poration, 1« N.T.S.2d 225. 
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In the absence of specific statutes relating to lim¬ 
itations on actions on bonds, or on bonds of a 
specified character,56 or of provisions putting bonds 
in the same category as other contracts, as discussed 
infra § 58, it may be stated as a general proposi¬ 


tion that the period of limitation governing sealed 
instruments generally is applicable to actions on 
all classes of bonds®^ under seal,58 such as bonds 
of officials or persons acting in a fiduciary capaci¬ 
ty,58 bonds of clerks of court,56 bonds for the pay- 


56. tJ.'S.—The Maccabees v. City of 
North Chicago, C.C.AJll., 125 F.2d 
330, certiorari denied 63 S.Ct. 432, 
317 U.S. 693, 87 L.Bd. 66i5, Illinois 
law. 

Ga.—U. S. Fidelity & Guaranty Co. v. 
Toombs County, 1 S.E.2d 411, 187 
Ga. 544. 

Ky.—Gayle v. Greasy Creek Coal & 
l.and Co., 60 S.W.2d 599, 249 Ky. 
2'51—^National Surety Co. of New 
York V. Hester’s Adm’r, 44 S.W.2d 
5'63, 241 Ky. 623. 

Md,—Board of Education of Cecil 
County, to Use of International 
Business Machines Corporation, v. 
Lange, -32 A.2d 693, 182 Md. 132, 
followed in 32 A.2d -695, 182 Md. 
138. 

Ohio.^—Southern Surety Co. v. Stand¬ 
ard Slag Co., 169 N.B. 5<59, 117 Ohio 
St. 612—Gifford v. Drolla-Scott Co., 
29 N.B.2d 964, 65 Ohio Apip. 367. 
Tex.—Indemnity Ins. Co. of North 
America v. South Texas Lumber 
Co, Com.App., 29 S.W.2d 1009— 
iSouthern Surety Co. v. Griffith 
Lumber Co., 10 S.W.2d 272, error 
refused. 

37 C.J. p 753 note 90. 

Aotions on official bonds 

(1) An action on a sheriff's bond, 
arising from the wrongful conduct 
of the sheriff, was held not governed 
by the statute limiting actions on 
bonds because the bond, which did 
not contain an express covenant to 
pay a speciflc debt or amount, con¬ 
stituted mere collateral securing per¬ 
formance of the sheriff’s duties and 
the gist of the action was the wrong¬ 
ful act of the sheriff.—^People for 
Use of Stubblefield v. “Wochner, 244 
IlhApp. 30. 

(2) Statutes specifically applicable 
to actions on official bonds see the 
ax-S. title Officers 5 173, also 46 C. 
J. p 1078 notes 73-80. 

Bond secured by realty 

(1) Under Civ.Prac. Act 5 47 a, an 
action on a bond secured by a mort¬ 
gage on realty is barred after six 
years.—Kirschner v. Cohen, i68 N.Y. 
S.2d 561, 270 App.Div. 126—^Eyeington 
V. Pardee, *64 N.T.S.2d 612, 184 Mlsc. 
8013. 

(2) Prior to the enactment of this 
provision the statute applicable to 
sealed instruments governed an ac¬ 
tion on such a bond.—^Futherer v. 
Angelidis, 26 N.T.S.2d 207, 261 App. 
Div. 876, affirming Futherer v. Ag- 
new, 24 N.Y.S.2d 2*73, reargument 
denied Futherer v. Angelidis, 27 N. 
Y.S.2d 476, 261 App.Div. 1044, appeal 
dismissed 34 N.E.2d 916, 2i8>5 N.Y. 
774. 


(3) An actipn on a bond originally 
secured by realty is not governed by 
such statute where at the time it be¬ 
came effective the lien of the mort¬ 
gage had been extinguished by fore¬ 
closure.—Industrial Bank of Com¬ 
merce V. Springer, 67 N.Y.S.2d 626, 
188 Misc. 247. , 

Negotiability or negotiation, of 
bond does not take an action thereon 
out of the statute and make applica¬ 
ble the statute governing actions on 
bills of exchange.—^McBride v. Dewey 
Portland Cement Co., 181 S.W.2d 46, 
297 Ky. 662—^Tandy’s Ex'rs v. Carlisle 
County, 173 .S.W.2d 691, 29>8 Ky. 743 
—Gayle v. Greasy Creek Coal & Land 
Co., 60 S.W.2d 699, 249 Ky. 2*51. 

Bond given in pursuance of statute 
An action under the Blue Sky Law 
against a dealer in securities and the 
surety on the dealer's bond for fraud 
in the sale of securities was held an 
action on a bond given .pursuant to 
statute and barred in ten years under 
limitation statute dealing with ac¬ 
tions on an official bond, and the six- 
year limitation statute dealing with 
contracts not in writing was not ap¬ 
plicable,—Citizens Banking & Sav¬ 
ings Co. V. Spitzer, Rorick & Co., 29 
N.E.2d 892, 65 Ohio App. 809. 

57. N.Y.—In re Quirk's Estate, 271 
N.Y.S. 601, 150 Misc. 91<5. 

N,0.—Bell V. Chadwick, 39 S.B.2d 748, 
22$ N.C. 698. 

37 C.J. p 763 note 82. 

Bond for release from gamlsbmenl; 
Conn.—^New York Plumbers Specialty 
Co. V. Werebitzik, 132 A. 464, 1Q4 
Conn. 280. 

Contractor’s bond 

Va.—^Fidelity & Casualty Co. of New 
York V. Lackland, 8 iS.E.2d >306, 
175 Va. 178. 

Performance bond 

Wis.—Milwaukee County v. Badger 
Chair & Furniture Co., 269 N.W. 
659, 223 Wis. 118. 

Establishment of lost bond 
Neither action at law to establish 
lost bond, nor equitable petition in 
same court seeking cancellation of 
record of Instrument of indebtedness 
executed by plaintiff to defendant 
corporation in connection with lost 
bond, which were consolidated on 
motion of defendants, was a suit on 
the bond and hence was not governed 
by the statute.—^Bainbridge Farm Co. 
V. Bower, 21 S.E.2d 224, 194 Ga. 304. 

58. Bouds held not sealed as re¬ 
spects application of statute of lim¬ 
itations.—Maxwell v. Stack, 17 N.W. 
2d 603, 246 Wis. 487—Banking Com- 
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mission of Wisconsin v. Rothe. 2 n 

W.2d 220, 239 Wis. '629. 

seal of insurance commissioner 

(1) In determining whether state 
bonding department's liability as 
surety on county treasurer's official 
bond was governed by limitations 
pertaining to actions on sealed in¬ 
struments and whether insurance 
commissioner's seal made the bond a 
sealed instrument within such stat¬ 
ute, such department should be gov¬ 
erned by same rules as private per¬ 
son or corporation.—Clark County v. 
Bergstresser, 267 N.W. 44, 63 BD* 
121 . ‘ * 

(2) In action against sureties for 
embezzlement by county tijeasurer, 
where treasurer's bond, executed by 
surety company, contained wor^ 
"Sealed with our seals" and bore seal 
of company and the word "Seal," and 
treasurer’s bond executed by state 
bonding department as surety stated 
that principal and state had caused 
bond to be sealed with seal of insur¬ 
ance commissioner and bond bore 
seal of commissioner's office and the 
word "Seal," both bonds were held 
within statute governing actions on 
"sealed instruments."—Clark County 
V. Bergstresser, 2i57 N.W. 44, 63 8. 
D. 121. 

59. U.S.—Platte County v. New Am. 
sterdam Oas. Co., D.C.Neb., 6 F.R. 
D. 475. 

Ga.—Morris v. Johnstone, 158 
808, 172 Ga 1598. 

N.J.—In re Harris, 137 A. 216, 101 
N.J.Eq. 6. 

137 C.J. p 7!53 note 83—^28 C.J. p laO'S 
note 72. 

Liability on official bond eu 3 liability 
created by statute see infra $ i84. 
CKLardiaa’B boxiid 

(1) A guardian's bond has been 
held to be governed by the limita¬ 
tions applicable to sealed instru¬ 
ments. 

Ga.—^Ragland v. Justices Inferior cC 
10 Ga 65. ’ ^ 

N.Y.—McBrien v. McBrien, 2T1 NY. 
S. 906, 150 Misc. 849. 

(2) It has, however, been held otJ*^ 
erwise in some cases.—^Hawk r. Say- 
ler, 112 P. -602, 83 Kau. 776. 

As against the state, in the absence 
of express provision, it has been he|| 
that such actions will be bound 
by such lapse of time as, by an^og^ 
will constitute the longest period 
limitation.—.State v. Allbrfght, ^ 
Tex. 7153 . 

60. N.D.—Farmers' Bank v., 
gust. 1'7S N.W. 798, i8 NJI. 6^' Wf. 
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ment of money,bonds for title,railroad aid 
bonds issued under statutory authority,63 and ap¬ 
peal bonds.64 An action by a surety against the 
principal in an employee’s bond of indemnity is an 
action on an implied contract, and not on the 
bond.66 A mandamus proceeding by the holder of 
city bonds and a warrant to compel the corporation 
to collect assessments and levy a tax to pay the 
bonds is not a suit on the bonds within the stat- 
ute.66 

Bonds under seal have been held specialties in 
jurisdictions where statutes of limitation are not 
applicable to such instruments.67 

b. Coupons; Interest 

Interest coupons annexed to bonds under seal are 
generally considered specialties within the statute of 
limitations governing the bonds, even after they have 
been detached from their bonds. 

Interest coupons annexed to a bond under seal are 
specialties governed by the same statute of limita¬ 
tions as governs the bond itself.63 Unless the bond 
is void,63 this has generally held to be true of cou¬ 
pons which have been detached from their bonds,76 
although there is also contrary authority on this 
point^i The coupons have been held to constitute 
specialties, whether attached to, or detached from, 
their bonds, where sealed instruments are outside 
the application of statutes of limitation but are af¬ 
fected only by the presumption of payment,72 as 
discussed in the CJ.Si. title Payment § 101, also 48 
CJ. p 690 note 57-p 700 note 62. 
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Interest, Claims to interest on the indebtedness 
evidenced by a bond have been held to be governed 
by the same statute as governs claims to the prin¬ 
cipal indebtedness.73 

§ 56. - Covenants in Deed 

In the absence of statute specifically applicable to ac¬ 
tions on covenants in a deed, an action for breach of 
covenant of warranty or seizin usually Is governed by the 
statute applicable to sealed Instruments. 

In the absence of provisions in the statutes of 
limitation specifically applicable to such actions, 
discussed in Covenants § 122, an action for the 
breach of covenant contained in a deed, such as a 
covenant of warranty74 or of seizin,76 is generally 
held to be an action on a sealed instrument'within 
the various statutes of limitation. A recital in a 
deed acknowledging an indebtedness of the grantor 
to the grantee has also been held to be governed by 
the statute applicable to sealed instruments.76 On 
the other hand, an action on a covenant in a deed 
has been held to be governed by the statute applica¬ 
ble to written contracts generally,77 and it has also 
been held that there is no statute applicable to such 
an action.7S 

A covenant in a deed imposing an obligation on 
the grantee accepting such deed has been held to 
be based on a specialty and governed by the stat¬ 
ute applicable to sealed instruments.79 The au¬ 
thorities are not in accord on the question wheth¬ 
er an action by a mortgagee or other creditor of a 


61. U.S.—Bayside-'Flushing Gardens 
V. Beuermann, D.C.D.C., 36 F.Supp. 
706. 

37 C.J. p 753 note 86. 

Deficiency under foreclosure 
Since a judgment in foreclosure of 
mortgage in Pennsylvania under 
scire facias sur mortgage is a judg¬ 
ment in rem, an action in Florida to 
•collect the balance due after applying 
the fair value of the mortgaged prop¬ 
erty as fixed by the court on the 
amount of^ the bond under seal was 
an action on bond under seal.—^Penn¬ 
sylvania Co. for Insurance on Lives 
and Granting Annuities v. Watt, C.C. 
A.FIa., 151 F.2d 697. 

62. Ga.—Morrison v. Maryland Fi¬ 
delity & Deposit Co., 102 S.E. 354, 
150 Ga. 54. 

37 C.J. p 753 note 87. 

63. U.S.—Smythe v. New Provi¬ 
dence, C.C.A.N.J., 263 F. 481. 

645 . U.S.—-Young V. Daley, C.C.NjT., 
d85 F. 209. 

65.^ Dei.—U. S. Fidelity & Guarantee 
Co. V. Gray, 97 A, 425, 29 Del. 161. 
m.—Murphy v. Park Ridge, 131 
256, 228 lU. 66. 


67. Pa.—Shively v. McDonnell, 162 
A. 287, 308 Pa. 298—Kephart v. 
Arlington Cemetery Co„ Com.Pl., 
31 Del. Co. 5'88—Nagle Engine v. 
City of Brie, Com.Pl., 26 Erie Co. 

76. 

68 . Mont.—State ex rel. Central 
Auxiliary Corporation v. Rorabeck, 
108 P.2d 601, 111 Mont. 320. 

N.J.—Fleming v. Sussex Calcite Co., 
196 A. 714, 16 NJ.Misc. *67. 

37 C.J. p 754 note 97 [a]—14a C.J. p 
6*53 note 20. 

6 ®. N.T.-^Smith v. Greenwich, 40 N. 
E. 264, 14o N.Y. 649. 

70. U.S.—Prescott v. Williamsport & 
N. B. R. Co., C.C.Pa., 159 F. 244. 

'37 C.J. p 754 note 98. 

71. N.J.—^Dickerson v. Wilkes-Barre 
& H. R. Co., 124 A. 612, 100 N.J. 
Law ‘80. 

37 C.J. p 764 note 99. 

72. Pa.—^McDowell v. North Side 
Bridge Co., 97 A. 97, 251 Pa.. 585. 

37 C.J. p 754 note 2. 

Tweniy-year period applicable to 
the specialty of bonds has been re¬ 
ferred to as -the statute of limita¬ 
tions.—Girard Trust Co. v. Pennsyl¬ 
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vania Co. for Insurances on Lives 
and Granting Annuities, 61 A 2d 623, 
366 Pa. 113. 

73. N.Y.—Kirschner v. Cohn, SS N. 
Y.S.2d 561, 270 App.Div. 126. 

74. Ala.—Oorpros Juris <iuoted In 
Turner v. Williams, 180 So. 96, 99, 
236 Ala. 602—Lost Creek Coal & 
Mineral Land Co. v. Hendon, 110 
So. 308, 21-5 Ala. 212. 

Neb.—'Campbell v. Gallentine, 215 N. 

W. Ill, 115 Neb. 789, 61 A.L.R. 1. 
37 C.J. p 754 note 4. 

75. Ala.—Corpus Juris quoted in 
Turner v. Williams, 180 So. 95, 99, 
235 Ala. 502. 

37 C.J. p 764 note 5. 

76. Ga.—^Persons v. Dallas, 174 SJB, 
699, 178 Ga. 778. 

77. Ind.—^Hyatt v. Mattingly, 68 fnd. 
271. 

Iowa.—Yancey v. Tatlock» 61 N^^W. 
997, 93 Iowa 386. / I 

78. Pa.—^McQue^ney v. Hiejst^, 

Pa. 43'5. ^ ’ 

37 C.J. p 754 note '4 Cc3-|f^T 

79. Wis.—Mitchell Pjropertl^ dty 
of Milwaukee* 13 N.W.2d 245 
Wis. 9^. 
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grantor of property against tlie grantee, who by 
covenant in a deed accepted, but not signed, by him 
assumes pa\Tnent of a mortgage or other indebted¬ 
ness of the grantor, comes within the statute relat¬ 
ing to sealed instruments.®® Some authorities hold 
that such an action is based on an implied promise 
or simple contract and is not governed by the 
sealed instrument statute.®^ Other authorities hold 
that such an action is based on a sealed instrument 
and is governed by the statute,although it is oth¬ 
erwise if the deed is not under seal.®® Where the 
assumption of the mortgage and the promise to 
pay are repeated in a purchase-money mortgage 
executed under seal by the grantee to the grantor, 
the sealed instrument statute governs.®^ 

§ 57. - Public Warrants or Certificates of 

Indebtedness 

In the absence of specific provisions relating to mu¬ 
nicipal warrants or certificates of indebtedness under 
seal of the municipality, actions on such instruments 
are generally governed by the statute relating to sealed 
Instruments. 
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Except where the issuance of a municipal war¬ 
rant or certificate of indebtedness under seal is un¬ 
authorized,®5 such an instrument, to which the seal 
of the municipality is attached, is a specialty, and 
governed by the statute applicable to sealed instru¬ 
ments generally.®® Such instruments not under 
seal are governed as to the period of limitations by 
the statute governing other instruments in writing 
or for the pa3rment of money®^ in the absence of 
legislation expressly providing a different limita¬ 
tion.®® 

§ 58. Written Contracts 

Actions on written contracts usuafly are governed 
by statutes expressly designating the period of limita¬ 
tion therefor. 

Under statutes designating a period of limitation 
for actions on written contracts it is the rule, un¬ 
less the parties to the contract have by agreement 
created a remedy for the enforcement of their 
rights other than by suit,®® that actions on WTitten 
contracts are governed by the statute and are barred 
if not brought within the designated period.®® 


80. Va.—Taylor v. T’orbes, 44 S.E. 
88S, 101 Va. 658. 

81. U.S—Willard v. Wood, D.C.. 17 
S.Ct. 176, 164 U.S. 502, 41 D.Ed. 
531—Corpns Juris cited in. Schram 
V.' Coyne, D.C.Mich., 45 F.Supp. 
1021, 102'3. 

Mass.—’Nutter v. Mroczka, 21 N.E.2d 
379, 303 Mass. 343—Fred T. Uey & 
Co. V. Sagralyn, 19 N.E.2d ^687, 302 
Mass. 488. 

Va.—^Taylor v. Forbes, 44 S.E, 888, 
101 Va. 6^8. 
i37 C.J. p 751 note 58. 

82. Ala.—CSorpns Juris quoted in 
Turner v. Williams, 180 So. 95, 99, 
235 Ala. 502. 

Fla..—Brownson v. Hannah, 111 .So. 

731, 93 Fla. 223, >51 A.L.R. 976. 

Gju—^M otz V. Alropa Corporation, 15 
S.B.2d 237, 192 Ga. 176'—Brice v. 
National Bondholders Corporation, 
1 S.E.2d 426, 187 Ga. 511. 

Mo,—Ckurpus Juris ctted In (Lively v. 
Tabor, 107 S.W.2d 62, 67, 341 Mo. 
352. 

N.J.—^Fidelity Union Trust Co. v. 
Prudent Inv. Corporation, 19 A.2d 
224, 129 N.J.E(1. 255. 

37 C.J. p 754 note 7. 

Action by original debtor 
The statute was held applicable to 
action by maker of sealed note and 
security deed, paying deficiency judg¬ 
ment, against land purcltaser assum¬ 
ing indebtedness.—Skeen v. Glower, 
162 S.E. 917, 174 Ga. 619, answers 
conformed to 163 S.E. 611, 4i5 Ga.App. 
121 . 

Action for deficiency 
Where agreement assuming to pay 
a mortgage debt was a specialty suit ■ 


on the agreement for deficiency after 
foreclosure was governed by the six¬ 
teen-year statute of limitations, not 
the six-year statute.—Alexander v. 
Manza, 40 A.2d 775, 132 N.J.Law 374. 

83. Ga.—^.4tlanta, K. & N. R. Co. v. 
McKinney, 53 S.E. 701, 124 Ga. 929, 
110 Am.S.R. 215, 6 L R.A.,N.S., 4'36. 
84L Ga—Alropa Corporation v. Pom- 
erance, 8 S.E 2d 62, 190 Ga 1. 

85. Ark.—Crudup v. Ramsey, 15 S.W. 
458, 54 Ark. 168. 

86 . U.S.—Plant City. Fla v. Scott, 
C.C.A.Fla., 148 F.2d 953. 

Mo.—^Williams v. Missouri Valley 
Drainage Dist. of Holt County, 186 
S.W.2d 209, 238 Mo.App. 1206. 

37 C.J. p 755 note 11. 

87. Okl.—^Kansas City Southern Ry. 
Co. y. First Nat Bank, 43 P.2d 
713, 171 Okl. 472. 

Wash.—^Perkins v. City of Ellens- 
burg, 244 P. 996, 138 Wash. 641. 
Wyo.—Corpus Juris quoted in Board 
of Comers of Natrona County v, 
Casper Nat. Bank, 105 P.2d 578, 
681, 56 Wyo. 132, 130 A.L.R. 727. 
37 C.J. p 755 note 12. 

88 . U.S.—Knox County v. Morton, 
Mo., '68 F. 7(87, 15 aC.A, 6’71. 

Mo.—^Wilson V. Knox County, 34 S.W. 

45, 477, 132 Mo. SSt. ‘ 

37 C.J. p 765 note 13. 

Brainage district warrants 
Warrants issued by drainage dis¬ 
trict have been held not to come 
within special statute of limitations 
applicable to county warrants!—Wil¬ 
liams V. Missouri Val. Drainage Dist. 
of Holt County, r86 S.W.2d 209, 238 
Mo.App. 1206. 


89. Tex.—Siebert v. Panger, Civ. 
App., 73 S.W. 2d 955, error reJ^sed. 

90, U..S.—Railway Express Agency 
V. Order of Railroad Telegn:*aphers, 
C.C.A,Ga., 137 F.2d 46, reversed on 
other grounds 64 S.Ct. 582, 321 U.S. 
342, 88 L.Ed. 7S8-—Roos v. Texas 
Co., C,C.A.T^, 126 P.2d 767—^Econ¬ 
omy Fuse & Manufacturing Co. v. 
Raymond Concrete Pile Co., C.C.A. 
Ill., Ill P.2d 875—Wulfsohn v. 
Russo-Asiatic Bank, C.C.A.Chma, 
11 P.2d 715—Stanley v. U. S., D.C. 
Tex., 23 F.2d 870—Hubbell v. Wol¬ 
verine Petroleum Corporation, D.C. 
Okl., 32 F.Supp. 4'58. 

Cal.—Stewart v. Claudius, 65 P.2d 
933, 19 Cal.App.2d 349—Cowan v. 
Security-First Nat. Bank of Los 
Angeles, 51 P.2d 440, 10 Cal.Apip.2d 
390—Troy v. Troy, 238 P. 143, 72 
Cal.App. 757. 

Colo.—Stone v. Rozich, 297 P. 999, iS® 
Colo. 399. 

Fla.—Brandon v. Pittman, 158 So. 
443, 117 Fla. 678. 

Ky.—Southeastern Gas Co. v. Estepp, 
106 S.W.2d 142, 269 Ky. 147. 

N.T.—^Ectore Realty Co. v. Manu¬ 
facturers Trust Co., 283 N.Y.-S. 773, 
245 App.Div. 600. 

Okl.—Butterick Co. v. Molen, 175 P. 
2d 311^—Smith v. Texas Pipe Line 
Co. of Oklahoma, 41 P.2d ’841, 171 
Okl. 573—^Home Gas Co. of Cushing 

V. Magnolia Petroleum Co,, 287 P. 
1033, 143 Okl. 112—Blakeney v. 
Francis, 231 P. 464, 105 Okl. 11. 

Pa.—Robinson v. Stover, 182 A. 145, 
320 Pa. 308. 

Tex.—Greenspun v. Greenspun, 198 S- 

W. 2d 82—Universal Life & Acci- 
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LIMITATIONS OF ACTIONS 


Some statutes prescribe a period of limitation for 
actions on simple contracts in writing different from 
the period prescribed for actions on sealed instru¬ 
ments, while other statutes make no distinction 
between sealed and unsealed instruments, and the 
same period is prescribed for all actions founded 
on contracts in writing, where no other period of 
limitation is fixed by statute for the particular ac- 
tion.^^ Under still other statutes a distinction is 
made between actions founded on contracts in writ¬ 
ing generally and contracts in writing for the pay¬ 
ment of money or delivery of property, and differ¬ 
ent periods of limitation are fixed for the two class¬ 
es of instruments.^^ An instrument need not be a 
promissory note in order to constitute a writing for 
the payment of money within the statute of limi- 
tations,^^ provided the words import a promise or 
agreement or this can be inferred from the terms 
employed.®^ Under a statute designating a period 
of limitation for actions '*to recover money’’ which 
are founded on written contracts, actions to re¬ 
cover damages for breach of a written contract are 
within the statute.^® 

An action on a written contract may be main¬ 
tained within the period limited for that class of 
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actions, although the damage claimed is for injury 
to real property for which cause of action a shorter 
period is prescribed,and although there is an al¬ 
legation of conversion of personal property, where 
this is merely an incident to an alleged breach of 
a written contract.98 However, in an action for 
breach of a written contract, a claim for exemplary 
or punitive damages arising from the conduct of 
defendant after execution of the contract, and not 
shown to have been in the minds of the parties at 
the time of such execution, is not governed by the 
statute limiting actions on written contracts, but 
by the statute prescribing a shorter period.^^ In 
an action for breach of warranty of goods sold, the 
statute limiting an action for relief on the ground 
of fraud may not be invoked by defendant although 
the complaint alleges that the warranties were 
false and untrue.^ 

In order to come within statutes of limitation on 
actions on written contracts, the written instru¬ 
ment must be relied on as the basis of the right 
to sue;2 and the statutes do not apply where the 
instrument is only an incident in the accrual of the 
action.^ Moreover, in order for the action to be 
within the statute, it must be between the immedi- 


dent Ins. Oo. v. Shaw, 1613 S.W.2d 
376, 139 Tex. 434—^Hamilton v. 
Brown, Civ.App., 181 S.W.2d 890, 
error refused—^English Freight Co, 
V. Knox, Civ.App., 180 S.W.2d 633, 
error refused—Supreme Lodge An¬ 
cient Order of United Workmen v. 
Kemper, Civ.App., ISB iS.W.2d 64, 
error refused—^Slebert v. Fanger, 
Civ.Apip., 73 S.W.2d 955, error re¬ 
fused—Calvin v. Olschewske, Civ. 
App., 62 S.W.2d i574, affirmed Bod- 
deker v. Olschewske, 94 S.W.2d 730, 
127 Tex. *698. 

AH kinds of writteiL instranaents 
The four-year limitation statute 
embraces all kinds of written instru¬ 
ments without regard to their form 
or phraseology which imply a prom¬ 
ise or agreement to pay money, and 
is not restricted to such as have the 
reauisites of notes^ or to such as 
contain an express promise on their 
face to pay, but it is sufficient if the 
words import a promise or if this can 
lie inferred from the terms employed. 
—Simmons v. Birge Co., D.C.Cal., 52 
F.Supp. 629. 

r91. D.C.—Brice v. Walker, 121 F.2d 
‘864, 7'3 App.D.C. 377. 

•45a.—Buchanan v. Huson, 14i8 S.E. 

345, 39 Ga.App. 774. 

N.J.—National Sur-ety Corp. v, Gif- 
foniello, 51 A.2d 54f5. 

Va.—Quackenbush v. Isley, 163 S.E. 

•818, 154 Va. 407. 

.•37 C.J. p 765 note 15. 
tSSU Ohio.—^Alropa Corporation v. 
Kirchwehm, 33 N.E.2d '665, 138 Ohio 


St. 30, appeal dismissed 61 S.Ct. 
1120, 313 U.-S. '549, 85 L.Ed. 1614— 
Cleveland Trust Co. v. Elbrecht, i30 
N.E.2d 433, 137 Ohio St, 358. 

37 C.J. p 7'35 note 16. 

93. Mo.—Gross v. Watts, 104 S.W. 

30, 206 Mo. 373, 121 Am.S.R. 662. 

35 C.J. p 755 note 17. 

Action, on life insurance policy 

The ten-year statute of limitations 
as to any “writing . . . for the 

payment of money,” and not the five- 
year statute as to a “liability created 
by statute, other than a penalty or 
forfeiture,” applies to liability on a 
life insurance policy, although ex¬ 
tended by the nonforfeiture law, the 
nonforfeiture law being a part of the 
policy.—Liebing v. Mutual Life Ins. 
Co. of New York, 191 S.W. 250, 269 
Mo. 609. 

Action held not on -writing^ for pay¬ 
ment of money 

Mo.—McIntyre v. Kansas City, 171 S. 

W.2d 805, 237 Mo.App. 1178. 

34. Mo.—^Reyburn v. Casey, 29 Mo. 
129, 

37 C.J. p 756 note 18. 

95. Mo.—Reyburn v. Casey, 29 Mo. 
129. 

Writing held Insufficient 

Action on writing: “Eight hundred 
and thirty-four dollars, paid to the 
order of M. eight hundred and thirty- 
four dollars for value received at the 
rate of six per cent, per annum. 
Due: J./* was barred by failure to 
bring action within five years, the 
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writing not being a “writing for the 
payment of money” within the sec¬ 
tion fixing a ten-year period of limi¬ 
tation for actions thereon.—^Lehner v. 
Roth, 227 S.W. 833, 834, 211 Mo.App. 
1 , transferred, see 243 S.W. 91, 295 
Mo. 174. 

96. U.S.—^Detroit Edison Co. v. Wy¬ 
att Coal Co., C.C.A.W.Va., 1 F.2d 
788. 

Action for liquidated damages 

Buyer's cause of action for liqui¬ 
dated damages provided in contract 
was action to recover money founded 
on written contract, even assuming 
that action for unliquidated damages 
would not be one for money founded 
on contract.—Detroit Edison Co. v. 
Wyatt Goal Co., C.C.A.W.Va., 1 F.2d 
788. 

97. Kan.—City of Leavenworth v. 
Green River Asphalt Co., 196 P. 
1091, t08 Kan. 7'89. 

98. Tex.—^Berry v. Thomason, Civ. 
App., 261 IS.W. 154. 

99. Tex.—Steel By-Products Co. v. 
Vernon Cotton Oil Co., Civ.A^pPv 
257 S.W 613. 

1. Utah.—Clark v. Lund. Ii84 P. 821, 
55 Utah 284.< 

2. U.'S. — ^Webb V. Powell, C.CA-^^» 
87 P.2d 983. 

3. U.S.—Webb V. Powell, supra 
Actions held not within stotuta 

<1) In suit by holder of obligations 
of subdrainage district to foreclose 
for district^ lieps cf district on cer- 
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ate parties to the contract, or those for whose ben¬ 
efit it was made, or their privies.^ 

An action for contribiition, based on a witten 
contract of indemnity, has been held barred by the 
limitation applicable to actions on written con¬ 
tracts. ^ 

Equity zmll follow the law unless special circum¬ 
stances take the case out of the rule, and a suit 
in equity on a written contract is governed by the 
limitation applicable to an action at law on the 
contract® 

Waiver, A party may waive the right to sue for 
breach of a written contract, and elect to bring an 
action for fraud and deceit in violation of the duty 
imposed by the contract, in which case the action, 
if no other limitation is provided by statute, will 
be governed by the residuary clause.'^ 

§ 59 . -Implied Liability Arising Out of 

Written Agreement 

Under a statute so providing, the limitation applies 
not only to actions on written contracts or on the ex¬ 
press liability arising out of a written contract, but al¬ 
so to actions on Implied liability arising out of a writ¬ 
ten agreement. 

Under a statute providing a limitation for ''an 
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action upon a contract in writing, or liability ex¬ 
press or implied, arising out of a written agree¬ 
ment,” the statutory limitation applies not only to 
actions on written contracts and on express liabil¬ 
ity arising out of a written instrument,S but also 
to actions on an implied liability arising out of a 
written agreement.^ The “implied liability” part 
of the provision is applicable to an action which 
is not “upon a contract in writing^' within the pre¬ 
ceding part,i® such as an action for contribution 
by one indorser of a note against another indorser 
of the same note,^^ or by one surety on a bond 
against another surety thereon, ^2 an action by 

one guarantor of the indebtedness of a third per¬ 
son against his coguarantor, although the guaranty 
is in form separate from the writing evidencing 
the debt.^3 However, the statute does not con¬ 
template quasi contracts or liabilities merely con¬ 
tractual in nature.^^ 

A bill of lading, when it expresses the consider¬ 
ation to be paid, or states that the amount to be 
paid shall be in accordance with the established 
rate, is a contract in writing,^® and any action on 
liability, express or implied, arising therefrom is 
controlled by the statute limiting actions of that 
character.!® However, the statute does not apply 
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tain lands for failure of district to 
bring suit to collect delinquent taxes, 
limitation period applicable to obliga¬ 
tions themselves did not apply.— 
Westervelt v. Istokpoga Consol. Sub¬ 
drainage Dlst., Fla., 28 So.2d 859. 

(2) Other actions.—CLiken v. Shaf¬ 
fer, C.C.A., 141 F.2d 877, certiorari 
denied 65 S.Ct. 90, 323 U.S. 756, 89 
Li.Bd. 60*5. 

4 . Tex.—Cowart v. Russell, 144 S. 
W.^d 249, 135 Tex. 562—Hester & 
Wise V. Chinn, Civ.App., 162 S.W.2d 
450—Jordan v. Concho Theatres, 
Civ.App., 160 S.W.2d 275—Shaw v. 
Bush, Civ.App., 61 .S.W.2d 626, er¬ 
ror refused. 

5- Tex.—Littlefield y. Scott, Civ. 

App., 254 S.W. 824. 

37 C,J. p 76$ note 28. 

Where action based on implied con¬ 
tract see Infra § >69. 

Actiosi agalnstt cosurety 
Ga.—^Heed v. Liberty Nat. Bank & 
Trust Co., 162 S.B. 1®4, 44 Ga-App. 
644. 

6 . U.S.—Webb v. Powell, C.aA,Fla., 
27 F.2d 983. 

N.J.—^Dunham v. Adams, 136 A. 696, 
S2 N.J.Ea. 265. 

7. Ill.—^Bates V. Bates Mach. Co., 82 
N.B. 911, 230 IlL 619, 12 Aim,Ca3. 
174. 

Residuary clause see infra § 103. 

8 : Wash.—Voorhees v. Nabob Sllver- 
liead Co., 24 P.2d 114, 174 Wash. 6. 


9. Wash.—Voorhees v. Nabob Silver- 
Lead Co., supra. 

37 C.J. p 756 note 34. 

Implied contracts as subject to stat¬ 
ute relating to oral contracts see 
infra § 69. 

Construction of written contracts 
Where determination of rights of 
the United States, as assignee of the 
Fleet Corporation, and against a ma¬ 
rine boiler contractor, required con¬ 
struction of written contracts, the 
cause of action arose out of the lat¬ 
ter within the statute of limitations 
herein considered.—^U. S. v. Puget 
Sound Mach. Depot, D.C,Wash., 298 F. 
353, 

10 - Wash.—‘Seattle Lodge No. 211, 
Loyal Order of Moose, v, Goodwin 
Real Estate Co., 255 P. 96, 143 
Wash. 210—Caldwell v. Hurley, 83 
P. 318. 41 wish. 296. 

Approved bill 

Bill for balance of attorney's fees 
against corporation, audited, ap¬ 
proved, and allowed by board of trus¬ 
tees, became written instrument on 
which action could be brought with¬ 
in sis; years.—Voorhees v. Nabob Sil- 
ver^Lead Co., 24 P.2d 114, 174 Wash. 
6 . 

11. ,Wash.—Caldwell v. Hurley, 83 P. 
318, 41 Wash. 296. 

ISU Wash.—^Lindblom v. Johnston, 
158 P, 972, 92 Wash. ItL 
37 C-X p 756 note 38. 
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13. Wash.—^Pioneer Mining & Ditch 
Co. V. Davidson, 190 P. 242, 111 
Wash. 262. 

14. Wash.—^Bicknell v. Garrett, 93 
P.2d 692, 1 Wash.2d 664, 126 A.L.R. 
258. 

Natural and reasonable Implications 
The statute does not contemplate 
quasi contracts or liabilities merely 
contractual in nature but liabilities, 
which are either expressly stated in 
a written agreement or which follow 
by natural and reasonable implica¬ 
tion from the promissory language 
of the agreement as distinguished' 
from liabilities created by fictional’ 
processes of law or imported into* 
the agreement from some external’ 
source.—^Bicknell v. Garrett, supra. 

Superadded Uabili’ky of bank stock¬ 
holder 

Superadded liability action institut¬ 
ed by receiver of insolvent bank- 
against stockholder was barred by 
limitations.—Bicknell v. Garrett, su¬ 
pra 

15. Wash.—Oregon-Washington R. & 
Nav. Co. V. Seattle Grain Co., 178 
P, 348, 106 Wash. 1, adhered to 185 
P, 583, 106 Wash. L 

16. Kan.—Corpus ynxis quoted im 
Baldwin v. jFeq^ore, 69 P.2d 883,. 
686 , 149 Kbh. 825- 

87 C.J. p 756 note 43. 
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to an action by a carrier against a shipper for the 
amount of an undercharge on an interstate ship¬ 
ment where the written contract did not cover a 
local service or a local rate involved in the ac- 
tion.^*^ 

;§ 60. - Wh^t Constitutes a Written Con¬ 

tract 

In order for an action to come within statutes of 
limitation governing actions “founded on an Instrument 
In writing,” or words of similar effect, the action must 
te one on a contract, obligation, or liability growing Im- 
.mediately out of a written instrument. 
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The statutory description of an action as "found¬ 
ed on an instrument in writing*’ or equivalent phrase 
refers to contracts, obligations, or liabilities grow¬ 
ing, not remotely or ultimately, but immediately, out 
of written instruments the written instru¬ 

ment relied on must itself contain a contract to do 
the thing for the nonperformance of which the ac¬ 
tion is brought.19 A "written contract” is gener¬ 
ally defined as one which in all its terms is in writ¬ 
ing,20 and there must be a writing evidencing an 
acknowledgment of indebtedness or promising to 
pay in such terms as to render any supplemental 
evidence unnecessary.2l 


17. Wash.—Chicago, M, & St. P. R. 
Co. V. Frye, 186 P. 668, 109 Wash. 
68 . 

18 , U.S.—Simmons v. Birge Co., D.C. 
Cal., '52 F.Supp. 629. 

CJal.—Tagus Ranch Co. v. Hughes, 148 
P.2d 79, 64 Cal.App.2d 128. 

Fla.—Gulf Life Ins. Co. v. Hillsbor¬ 
ough County, 176 So. 72, 129 Fla. 
98. 

Ill.—National Supply Co.-Midwest v. 
Burns, 54 N.E.2d 61, 322 Ill.App. 
181. 

Mo.—Nicholas v. First Nat. Bank in 
St. Louis, 188 S.W.2d 82»2—Lively v. 
Tabor, 107 S.W.2d 62, 341 Mo. 352, 
111 A.L.R. 976—Corpus Jnxis quot¬ 
ed la Quint V. Kingsbury, App., 289 
S.W. 667, 66’8. 

Tex.—Corpus Juris cited in Shaw v. 
Bush, Civ.App., 61 S.W.2d 626, 528, 
error refused. 

Utah—Petty & Riddle, Inc., v. Lunt, 
138 P.2d 648, 104 Utah 130. 

37 C.J. p 756 note 46. 

^Debts” construed 

(1) The term “actions for debt,” as 
used in statute of limitations as to 
actions for debt founded on any con¬ 
tract in writing, should not be given 
a strict, literal interpretation but 
such a reasonable interpretation as 
will give it effect according to the 
spirit and intention of the statute.— 
International Printing Pressmen and 
Assistants* Union of North America 

V. Smith, Tex., 198 !S.W.2d 729. ' 

(2) The words “actions for debt'* 
include suits to recover money for 
breach of contract without regard 
for technical distinction between 
debts and damages.—International 
Printing Pressmen and Assistants' 
Union of North America v. Smith, su¬ 
pra—Miller V. Kountze Corporate 
School Dist, Com.App., 64 •S.W.2d 344 
—Houston & T. C. Ry. Co. v. South¬ 
ern Architectural Cement Stone Co., 
245 .S.W. 644, 112 Tex. 139—-Elder, 
Dempster & Co. v. St. Louis South¬ 
western Ry. Co. of Texas, 164 S. 

W, 975,^ Ids Tex. 628—^Robinson v. 
Vatneli. 16 Tex. 382. 

^rt as breach of couitraot 

the action Is founded on a 
dontract and to recover dam¬ 


ages for a breach thereof, it is with¬ 
in the statute as against the conten¬ 
tion that the action Is for a wrong 
sounding in tort and governed by a 
different limitation. 

Iowa.—Dockstader v. Young Men’s 
Christian Ass'n, 109 N.W. 906. 
Tex.—Shapleigh v. Huff, Civ.App., 
294 S.W. 657. 

Surety’s action for rdimbursemeut 
for money paid under bonds is sub¬ 
ject to limitation on actions on writ¬ 
ten contracts.—^Miller v. National 
Surety Co., 14 P.2d 228, 169 Okl. 76. 

Bight of action against surety on 
sheriff’s bond for deputy's failure to 
perform duties arises ex contractu 
and is barred by limitation applicable 
to actions on written contract.—Pow¬ 
ell V. Fidelity & Deposit Co. of Mary¬ 
land, 173 S.E. 196, 48 Ga.App. 629. 

19. Cal.—Sunset Pacific Oil Co. v. 
Los Angeles & S. L. R. Co., 290 P. 
434, 110 Cal.App.,Supp., 773. 

Tex.—Cowart v. Russell, 144 S.W.2d 
249, 136 Tex. *562—^Jordan v. Concho 
Theatres, Civ.App., 160 S.W.2d 275 
—Shaw V. Bush. Civ.App., 61 S.W. 
2d 626, error refused. 

37 C.J. p 756 note 46 [a]. 

Express promise as unnecessary 

(1) An action is “founded upon a 
written contract” within four-year 
statute of limitations, although in¬ 
strument relied on contains no ex¬ 
press promise to do the things for 
nonperformance of which the action 
is brought, if the obligation or lia¬ 
bility on which action is based grows 
out of a written instrument, not re¬ 
motely but immediately, or if written 
instrument acknowledges a state of 
facts from which, by fair implica¬ 
tion, the obligation or liability arises. 
—International Printing Pressmen 
and Assistants’ Union of North 
America v. Smith, Tex., 198 iS.W.2d 
729. 

(2) An action is “founded upon an 
instrument in writing” if liability 
grows out of written instruments, 
not remotely or ultimately, but im¬ 
mediately; if it arises or is assumed 
or Imposed from the instrument it¬ 
self, or its recitals; if the instrument 
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I acknowledges or states- a fact from 
which law implies obligation to pay 
or contains the contract or promise 
to pay or to do the thing for which 
action is brought.—Bracklein v. 
Realty Ins. Co., 80 P.2d 471, 96 Utah 
490, rehearing denied 82 P.2d 661, 9i5 
Utah 506. 

Check bearing notation ^Toan” 

Where drawer sued payees for loan 
evidenced by check on face of which 
appeared the word “loan,” the suit 
was by the Immediate parties to the 
transaction and the instrument sued 
on contained a contract to repay the 
money borrowed for nonperformance 
of which suit was brought within 
rule rendering action under such cir¬ 
cumstances one for “indebtedness ev¬ 
idenced by or founded upon any con¬ 
tract in writing” within four-yeeur 
limitation statute.—Hester & Wise v. 
Chinn. Tex.Civ.Apip., 162 S.W.2d 4-50. 

Written Instrament appolntliig 
plaintiff chief of poliodi and signed by 
the aldermen, was not a contract, 
and plaintiff's action for salary was 
not governed by the statute limiting 
actions on written contracts, al¬ 
though if the order of appointment 
was valid the record thereof ,on the 
minutes of the council was “perhaps” 
sufficient as a written contract with¬ 
in the statute.—Desdemona v. Wiley, 
Tex.Civ.App., 262 S.W, 186. 

2a Kan.—Corpus Juris quotei^ in 
Fey V. Loose-Wiles Biscuit Co., 75 
P.2d 810, 813, 147 Kan. 31. 

Tex.—Cannaday v. Martin, Civ.App., 
98 S.W.2d 1009, error dismissed, 

37 C.J. p 76'3 note 17. 

Contracts partly in writing as parol 
contracts see infra | 68. 

21. U.S,—Corpus Juris dted ia 
Illinois Cent. R. Co. v. Moore, C. 
C.A.Miss., Ii2 F,2d 969, 966, re-^ 
versed on other grounds <61 S.Ct. 
7»54, 312 U.S. 680, 86 L,EL XO'83, f 
Cal.—Tagus Ranch Co. v. 

148 P.2d 79, *64 Cal.Afi'p.iB# ^1^28. , 
Mo,—Lively v. Tabor, 107 S.W.2d 42^ 
341 Mo. 352, 111 A.?L.R. ^6^Bisesi^ 
V, Farm & Home Savings ^, Loan 
Ass'n qf Missouri, f$ S;W^2d .87i; 
231 Mb.App.' '897^^^0031?^ Jurib 
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In accordance with the above rules it has been 
held that parol acceptance of an offer in writing 
does not give rise to an agreement or contract in 
writing, within the meaning of statutes relating 
to limitations governing actions on contracts in 
writing but it has been held to be otherwise 
where the agreement in writing is so complete in 
itself that, in order to enforce its execution, noth¬ 
ing remains but to show acceptance on the part of 
the party seeking to enforce it;^^ and it has been 
observed that there is a tendency not to give such 
strict construction to the words “contract in writ¬ 
ing” as- would classify all contracts as oral con¬ 
tracts which are partly written and partly oral.^^ 
Moreover, the statute applies although plaintiff may, 
in order to make out his case, be required to go 
beyond the terms of the writing to show perform¬ 
ance on his part and a breach on the part of de- 
fendant.25 The mere fact that evidence of sur¬ 
rounding circumstances is required and admitted 
for a special purpose, such as to determine the na¬ 
ture of the contract, does not remove an action on 
a written contract from the application of the 
statute of limitations on actions on written con- 


tracts.26 However, the fact that plaintiff’s right to 
recover may be evidenced in part by written instru¬ 
ments does not necessarily mean that his cause of 
action is on an “instrument in writing” so as to be 
governed by the limitation on actions based on in¬ 
struments in writing.27 

At any rate, written propositions accepted in writ¬ 
ing constitute a contract in writing within the stat- 
ute.28 Moreover, where a number of writings dove¬ 
tail, so as to show a meeting of minds, a contract is 
as well established as though it had been signed on 
one writing by all the parties and executed with 
conventional formality but letters wholly devoid 
of any promise on the part of the writer to do any¬ 
thing, the most essential element of contract being 
therefore absent, do not constitute a contract in 

writing. 

Actions agabist public officer or on his bond. An 
action on the official bond of a public officer has 
been held to be, both as to principal and as to 
surety, an action on a liability created by statute, 
as discussed infra § 84, or an action on an unwrit¬ 
ten contract, infra § 67, and not on a written con- 


4 tioted in Quint v. King-sbury, App., 
-25a S.W. 667, 668. 

3*7 C.J. p 757 note 47. 

Pair implication 

The instrument sued on has been 
held to be within the statute when it 
provides in express terms or by fair 
implication for the payment of mon¬ 
ey or property, whether the amount 
of payment is certain or contingent; 
but if evidence aliunde is necessary 
in order to establish the promise, the 
statute cannot be invoked.—^Herweck 
V. Rhodes, 34 S.W.2d 32, 327 Mo. 29— 
Lorberg v. Jaynes, Mo.App., 298 S.W. 
1059—Brown v. Irving, Mo.App., 269 
S.W. 6*86—37 C.J. IP 757 note 47 [e]. 

Pailure to name party 

A contract is not in writing unless 
the parties thereto and the terms 
thereof can be ascertained from the 
instrument itself, and if a party is 
not named therein the contract is de¬ 
fective as containing only a part of 
the agreement. 

U.S.—^Kordewick v. Indiana Harbor 
Belt R. Co., C.C.A.I11., 157 F.2d 753, 
certiorari denied 67 S.Ot 602. 

Ill.—^Novosk V. Reznick, 66 N.E.2d 
318, 323 IlLApp. 644. 

Pailure to state amount 

(1) Written contract of guaranty 
to pay third person’s debt, not setting 
out amount thereof, is not governed 
by three-year statute of limitations 
but by six-year statute, notwith¬ 
standing evidence aliunde must be re¬ 
lied on to establish indebtedness.— 

T. Raleigh Co. v. iFortenberry, 103 
So. 227, 138 Miss. 410. 


(2) An action against sureties for 
amount of principal's indebtedness 
for merchandise purchased from 
plaintiff under written contract is 
governed by six-year statute of limi¬ 
tation applicable to action on written 
contract or liability arising out of 
written agreement, not by three-year 
statute respecting actions based on 
contracts partly written and partly 
oral, although plaintiff must intro¬ 
duce evidence dehors contract to 
show amount and prices of goods 
purchased where written contract re¬ 
lied on by plaintiff is complete and 
furnishes objective standard for as¬ 
certainment of amount due thereun¬ 
der from principal to plaintiff.—W. 
T. Rawleigh Co. v. Graham, 103 P.2d 
1076, 4 Wash.2d 407, 129 A.L.R. 696. 

22 . Mo.—Corpus Juris quoted in 
Lively v. Tabor, 107 S.W.2d 62, 67, 
341 Mo. '352, 111 A.L.R. 976. 

Utah.—Bracklein v. Realty Ins. Co., 
■SO P.2d 471, 95 Utah 490, rehearing 
denied 82 P.2d 561, 96 Utah 60*6. 

37 G.J. p 759 note 50. ' 

23. Ill.—^Kincaid v. Overshiner, 171 
IlLApp. 37. 

24. Tex.—Donada v. Power, Civ.App., 
184 S.W. 793. 

37 C.J. -p 759 note 52. 

Contracts partly in writing and part¬ 
ly oral as constituting oral con¬ 
tracts see infra § OfS. 

Thtsigned deed 

(1) Deed signed only by grantor 
and accepted by grantee is “contract 
in writing” governed by four-year 
limitation statute.—^Berryman v. 
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'Flake, Tex.Civ.App., 20 S.W.2a 803, 
error dismissed—Orbeck v. Alfei, 
Tex.Civ.App . 276 S W. 947. 

(2) A clause in a deed in which 
grantee assumed and agreed to pay 
mortgage indebtedness therein speci¬ 
fied was a “contract in writing,” even 
though the deed was unsigned by the 
party to be charged.—^IVIcCormick v. 
Taft, 22 N.E 2d 510, 61 Ohio App. 200. 

25. Mo.—^Missouri, K. & T. R. Co. v. 
American Surety Co., 236 S.W. 667, 
291 Mo. 92. 

37 C.J. p 759 note 54. 

26. U.S.—B-^onomy Fuse & Manu¬ 
facturing Co. v. Raymond Concrete 
Pile Co., C.dA.Ill., Ill F.2d 875. 

Contract as Importing warranty 
The rule that, in determining 
whether written provision of a con¬ 
tract imports a warranty implied by 
law, court must admit evidence of 
surrounding circumstances in* no wise 
militates against characterization of 
the cause of action as one arising un^- 
der a written contract.—^Economy 
Fuse & Manufacturing Co. v. Ray¬ 
mond Concrete Pile Co., supra. 

27- U.'S.—Sommer v. Nakdimen, C.C. 
A,Ark., 97 P.2d 715. 

28. Ill.—Bauer v. Hindley, 78 N.E. 

626, 222 Ill. '319. 

37 C.J. p 769 note 63. 

28. Cal.—^Twining v. Thompson, 156 
P.2d 29. 68 Cal,App.2d 104. 

37 C.J. p 759 note 53 [a]. 

30. Wash.—Devoid v. Pederson, 227 
P. 510, 130 Wash. 380. 
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tract,although there is also some authority to 
the contrary.32 in any event, where the bond ex¬ 
pressly contains a contract to do certain things, the 
nonperformance of such things is a violation of the 
written contract and an action therefor is within 
the statute of limitation on actions on written con- 

tracts.33 

An action against a bonded public officer for 
breach of a duty imposed by law, regardless of his 
bond, is not an action on a contract in writing.34 
Actions against tax collectors for fees unlawfully 
retained have been held to be subject to the limi¬ 
tation on actions on written contracts.35 
Actions hy third persons based on written con¬ 
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tracts which were made for their benefit are also 
within the statute of limitations governing actions 
on written contracts generally.^® 

Execution of contract hy agent. A written con¬ 
tract executed by an agent acting within his au¬ 
thority is the written contract of the principal for 
purposes of statutes of limitation ;37 and ratifica¬ 
tion of the act of an agent in making a written con¬ 
tract constitutes a written contract by the party 
ratifying.38 It has also been held that an action 
against an agent, on a contract signed by him with¬ 
out authority, seeking to hold him as principal, is 
an action on a written contract with respect to the 
statutes of limitation.39 


31 . Ill.—^Villag-e of Dolton v. Harms, 
63 N.E.2d 785, <327 Ill.App. 107. 
Mont.—Gallatin County v. U. S. Fi¬ 
delity & Guaranty Co., 144 P. 108-5, 
i50 Mont. '55. 

Wash.—Pierce County v. Newman, 
173 P.2d 127. 

Id. Texas 

(1) The text rule has been fol¬ 
lowed.—Cowart V. Russell, 144 S.W. 
2d 249, 136 Tex. 562—Bernardoni v. 
Holman, Civ.App., 177 S.W.2d 321, er¬ 
ror refused—Bexar County v. Maver¬ 
ick, Civ.App., 169 S.W.2d 140, error 
refused—^Fidelity & Deposit Co. of 
Maryland v. Farmers & Merchants 
Nat. Bank of Nocona, Civ.App., 121 
S.W.2d »503, error dismissed—;^tna 
Casualty & Surety Co. v. State for 
Use and Benefit of City of Dallas, 
Civ.App., 86. S.W.2d 826, error dis¬ 
missed. 

(2) However, there is also some 
authority to the contrary.—Standard 
Accident Ins. Co. v. State, Civ.App., 
'57 S.W.2d 191, error dismissed—^Wade 
v. Monroe, Civ.App., 266 S.W. >660. 

(3) Bond of public official which 
only obligates official to faithfully 
perform and discharge the duties re¬ 
quired of him by law does not itself 
create a ‘‘contract’* to do more than 
perform his official duties, and ob¬ 
ligations thereunder are subject to 
the bar of the two-year statute of 
limitations.—Hodges v. Price, Civ. 
App., 163 S.W.2d 868, error refused. 

(4) Two-year and not four-year 
statute of limitations was held ap¬ 
plicable to suit against state treas¬ 
urer and surety on his bond for dam¬ 
ages allegedly suffered because of 
state treasurer’s alleged negligence 
in failing to forward promptly for 
collection draft and check drawn for 
payment of bonds of districts be¬ 
longing to state permanent school 
fund, since suit was not on the bond 
which was merely collateral security 
for the performance of treasurer’s 
duties.—Hatcher v. State, 81 S.W.2d 
499^ 125 Tex. *84, 98 A.L.B. 1218. 


32. U.S.—^Abernathy v. State of Ok¬ 
lahoma ex rel. Goar, C.C.A.Okl., 31 
P.2d 547, certiorari denied 60 S.Ct. 
81, 2-80 U.S. *599, 74 L.Ed. 646— 
City of Dalhart v. Childers, D.C. 
Tex., 18 P.iSupp. 903. 

Okl.—State v. Westbrook, 299 P. 848, 
149 Okl. 1*31—State v. McCurdy, 241 
P. 816, 115 Okl. Ill—National Sure¬ 
ty Co. V. State, 239 P. 262, 111 Okl. 
185. 

Action on depositary’s bond was 
held within statute as to actions on 
contracts, express or implied.—Inde¬ 
pendent 'School Dist. No. 2, Rock 
County, V. Burley, 211 N.W. 7, 169 
Minn. 240. 

Bond held simple contract 
Wis.—Maxwell v. Stack, 17 N.W. 2d 
, 603, 246 Wis. 487. 

33. Tex.—Hodges v. Price, Civ.App., 
163 S W.2d 868, error refused. 

County treasurer’s bond 
The rule stated in the text applies 
to an action on a county treasurer’s 
bond to recover the amount of ex¬ 
cess commissions paid, where the 
bond provided that the treasurer 
shall “pay over iftjcording to law all 
moneys which shall come into his 
hands as county treasurer, and ren¬ 
der a true account thereof.’*—^Throck¬ 
morton County V. Thompson, 116 S. 
W.2d 1102, 131 Tex^ 543. 

34. Mont.—^Butte v. Goodwin, 134 P. 
670, 47 Mont. 155, Ann.Cas.l914C 
1012 . 

37 C.J. p 7t59 note >61. 

35. Tex.—Franklin County v. Tittle, 
Civ.App., 189 S.W.2d 773, error re¬ 
fused—McKenzie v. Hill County, 
Civ.App., 263 S.W. 1073. 

Action against ooUec^bor’s depositary 
Under statute providing that de¬ 
positaries shall .pay interest on coun¬ 
ty funds, including moneys deposited 
by tax collector, monthly, interest ac¬ 
crued on first of month four years 
before suit was held barred by lim¬ 
itation.—^Navarro County v. Corsi¬ 
cana Nat. Bank, Tex.Civ.App., 287 S. 
W. 601. 


as. U.S.—Texas Co. v. Marlin, C.C.A. 

Tex., 109 F.2d 305. 

Oontraot between city and employer 
Where contract between city and 
contractor for construction of dam 
fixed wage scale, laborer’s action for 
difference between wages actually 
paid and wages specified in contract 
was based on liability arising out of 
contract.—Stover v. Winston Bros. 
Co., 56 P.2d 821, 185 Wash. 416, ap¬ 
peal dismissed Wiston Bros. Co. v. 
Stover, *57 S Ct. 44, 299 U.S. 508, 81 
L.Ed. 376. 

Contract between employer and nn^ 
ion 

(1) A carman’s action against rail¬ 
road for damages for suspension, dis¬ 
missal, and discharge in violation of 
railroad’s agreement with carman’s 
union was an action on a “contract 
obligation or liability founded upon 
an Instrument in writing.*’—^Union 
Pac. R. Co. V. Olive, C.C.A.Nev., 166 
F.2d 737. 

(2) A trainman’s action against 
railroad for damages for wrongful 
discharge contrary to contracj be¬ 
tween railroad ahd trainman’s union 
was based on written contract with 
union rather than on verbal contract 
of employment.—Moore v. Illinois 
Cent. R. Co., 176 So. 593, 1180 Miss. 
276. 

(3) Agreement between director 
general of railroads and union was 
held to constitute written agreement 
to pay wages agreed on.—^Davls v. 
Rush, Tex.Civ.App., 288 S.W. 504. 

37. Kan.—Thomas County Co-op. 
Business Ass’n of Colby v. Pear¬ 
son, 287 P. 242, 130 Kan. 622. 

38. Ky.—Richardson v. Douisville & 
N. R. Co., Ill S.W. 343, 129 Ky. 
449, 33 liy.tt, 916, rehectrlng* 
nied 112 S.W. ©82, 129K^y. 449, ^ 
Ky.L. 972. 

37 C.J. p 769 note 68. 

39. Cal.—^Nicholls Grain & Milling 

Co. V. Jersey Farm Dairy Co., 24 
P.2d 926. 134 CaLApp. 126. ' 
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Implications; effect of existing laws. What the 
law implies will be read into a writing and all 
laws in existence when the agreement is made en¬ 
ter into, and form a part of, it as fully as though 
they were incorporated therein.'^^ 

Objection to validity of venting barred. Where 
the circumstances are such that defendant is pre¬ 
cluded from objecting to the validity of the writing 
as a valid written contract, the limitation on actions 
on written contracts applies.‘^2 

Statutory obligations. Where one under a statu¬ 
tory obligation executes a written obligation cu¬ 
mulative of, and collateral to, the statutory obliga¬ 
tion, action on such obligation is'subject to the stat¬ 
ute governing actions on written agreements.^^ 
Neither statutes nor ordinances are written con¬ 
tracts within the meaning of a limitation statute, 
and an action for illegal exaction of money there¬ 


under is on an implied contract.'^^ 

A judg^nent is an ''evidence of indebtedfiess/' 
but an action thereon is not governed by the limi¬ 
tation applying to such actions where the context 
of the statute shows that it is not embraced there¬ 
in.'^® 

Written confirmation of oral agreement It has 
been held that, where all the terms of an oral 
agreement are set forth in a writing, an action on 
such agreement is an action on a written contract 
for the purposes of the statutes of limitations, 
although it has also been held that the written con¬ 
firmation of an existing oral agreement is not a 
contract in writing for limitation purposes.'^s 

Other actions. Various other actions, in addition 
to those considered in the preceding paragraphs of 
this section, have been held to be^9 or have been 


40. Mo.—^Home Ins. Co. v. Mercan¬ 
tile Trust Co.. 2S4 -S.W. 834, 219 
Mo.App. 645. 

Wash-—^Pui^et Sound Power & Light 
Co. V. City of Seattle, 253 P. 1083, 
142 Wash. 580. 

37 C.J. p 759 note 55. 

Whatever is necessarily implied m 
a contract is as much a component 
part thereof as though expressly stat¬ 
ed, and an action on an implied prom¬ 
ise m a written contract is an action 
on the written contract itself and 
governed by the same statute of limi¬ 
tations.—^ISTagle Engine & Boiler 
Works V. City of Erie, 38 A.2d 225, 
350 Pa. 158, followed in Pennsylvania 
Boiler Works v. City of Erie, 38 A. 2d 
229, 350 Pa. 167. 

PartiexUar letters implied. 

(1) Implied agreement not to ob¬ 
struct flow of waters.—City of Wich¬ 
ita Palls V. Bruner, Tex.Civ.Aj>p., 191 
S.W.2d 912. 

(2) Implied covenant of oil and 

gas lease to protect leased premises 
from drainage by surrounding wells. 
—Indian Territory Illuminating Oil 
Co. V. Rosamond, 120 P.2d 349, 190 
Okl, 46, 138 AJ:..R. 246. ^ 

(3) Inference with respect to in¬ 
tention of parties, required by law.— 
Economy Fuse & Manufacturing Co. 

V. Raymond Concrete Pile Co., C.C.A. 
Ill,, 111 F.2d 

(4) Promise to pay in written em¬ 
ployment contract.—^Wilson v. Wal¬ 
lace, 29!8 P. 86, 113 Cal.App; 2f8. 

(5) Warranty imposed by law.— 
Houston V. liawhead, 182 S.E. 780, 116 

W. Va. 652. 

41. Ky.—City of Ashland v. Brown's 
Adm'x, Ky., 162 'S.W.2d 552, 290 
Ky. 740. 

37 C.J. p 759 note 56. 

42. Okl.—^Harlow Pub. Co. v. Pat¬ 
rick, 72 P.2d 511, 181 Okl. 83. 


Performance by one party 

Where plaintiff had performed its 
part of agreement, defendant, who, 
according to instrument, had made 
partial payment, was precluded from 
contending that instrument was so 
indefinite as not to constitute a writ¬ 
ten contracL—Harlow Pub. Co. v. 
Patrick, 72 P.2d 511, 181 Okl. 83. 

43. Tex.—^Kohfeldt v. City of Deni¬ 
son, Civ.Aipp., 58 S.W.2d 549. 

44. Ill.—^Fairbank Co. v. Chicago, 
153 llLApp. 140. 

45. IlL—Rath v. Chicago, 207 Ill. 
App. 117, followed in McGuire v. 
Chicago. 209 Ill.App. 493. 

! 46. Ill.—^Ambler v. Whipple, 28 N.E. 

841, 139 Ill. 311, 32 Am.S.R. 202. 

37 C.J. p 760 note 65. 

Actions on judgments as contract ac¬ 
tions see supra § 46. 

47. Ark,—City of Ft. Smith v. U. S. 

Rubber Co., 42 S.W.2d 1004, 184 
Ark. 588, • 

48. Tex.—Foley v. Currie, Civ.App., 
189 S.W.2d 349—^Baker v. Hanchett, 
Civ.App.. 134 S,W.2d 407. 

However, it has also been held 

that, where all terms of oral contract j 
for services to be rendered by an at- I 
torney were set forth in a writing 
signed by attorney and acquiesced in 
by the client and such services were 
performed, an action to recover for 
such services was an action on a 
“written contract” and was not 
barred by the two year statute of 
limitations.—^Ferguson v. Parker, 
Tex.Civ.App.. 176 S.W.2d 768, error 
refused; 

46. tJ.S.—^Phillips Petroleum Co." v. 
Johnson, C.C.A.Tex., 155 F.2d 1*85, 
certiorari denied 67 S.Ct. 87— 
American Cyanarndd Co. v. Wilson 
& Toomer Fertilizer Co., C.C.A.Fia., 
51 F.2d 665. 

Ariz.—^Employers' Liability Assur. 
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Corporation, Limited, of London, 
England, v. Murray, 41 P.2d 310, 45 
Ariz. 179. 

Cal.—Gaffigan v. Lawton, 37 P.2d 79, 
1 Cal.2d *722—^Tagms Ranch Co. v. 
Hughes, 148 P.2d 79, 64 Cal.App.2d 
128—Perkins v. Benguet Consol. 
Mining Co., 132 P.2d 70, 55 Cal.App. 
2d 720, certiorari denied Benguet 
Consol. Mining Co. v. Perkins, 63 
S.Ct. 1435, 319 U.S. 774, 87 L.Ed. 
1721, rehearing denied 64 S.Ct. 429, 
320 U.S. 803, 815, 88 LEd. 485— 
Blair v. Blair, 112 P.2d 39, 44 Cal. 
App.2d 140—Heslin v. Lapham, 246 
P. 150, 77 Cal.App. 137. 

Ill—Electrical Contractors’ Ass’n of 
City of Chicago v. A. S. Schulman 
Electric Co., 63 N.E.2d 392, 391 Ill. 
333, 161 A.L.R. 787—^Bernstein v. 
School Directors of Dist. No. 10, 
Jasper County, 49 N.E.2d 314, 319 
Ill.App. 403—^Ruettinger v. Schul¬ 
man. 12 N.E.2d 237, 293 Ill.App 
285. 

Iowa.—^Farmers Mut. Hail Ins. Ass'n 
of Iowa V. Remien, 295 N.W. 189, 
229 Iowa 689—Bankers' Trust Co. 
V. Rood, 233 N.W. 794, 211 Iowa 
289, 73 A.L.R. 1421—Reynolds v. 
Johnson, 202 N.W. 8*81, 199 Iowa 
1055. 

Kan.—^Kalivoda v. Kalivoda, 80 P.2d 
1050, 148 Kan. 238—^Fey v. Loose- 
Wiles Biscuit Co., 75 P.2d ‘810, 147 
Kan. 31—Boggs Oil & Drilling Co. 
V. Helmerich & Payne, 67 P.2d 579, 
145 Kan. 747. 

Ky.—Lyons v. Moise's Ex'r, 183 S.W. 

2d 493. 298 Ky. 858. 

Minn.—^Batchelder v. City of Fari¬ 
bault, 3 N.W.2d 778, 212 Minn. 251. 
Ohio.—Cleveland Trust Co. v. El- 
brecht, 30 N.E.2d 433, 137 Ohio St. 
358—Davis v. Eyler, 174 N.B, 360, 
37 Ohio App. 210. 

OkL—Close V. Coates, 102 P.2d 613, 
187 OW. 315—^First Nat Bank v. 
Raymer, 71 P.2d 485. 180 Okl 529 
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held net to be®® within the statutes of limitation gov- j erning actions founded on written instruments. It 


—Sullivan v. Southern Surety Co., 
246 P. 611, 118 Okl. 73. 

Tex.—International Printing* Press¬ 
men and Assistants' Union of 
North America v. Smith, 198 S.W. 
2d 729—Miller v. Kountze Corpo¬ 
rate School Uist., Com App., 54 S. 
W.2d 344—Glenn H. McCarthy, Inc., 
V. Knox, Civ.App., 186 S.W.2d 832, 
error refused—English Freight Co. 
V. Knox, Civ.App., 180 S.W.2d 633, 
error refused—Texas Power & 
Light Co. V. Doering Hotel Co., Civ. 
App., 147 S.W.2d 897, affirmed 162 
S.W.2d 938, 139 Tex. 351—McLean 

V. Morrow, Civ.App., 137 S.W.2d 
113, error dismissed, judgment cor¬ 
rect—Cuchia V. Hebert, Civ.App., 
133 S.W. 2d 140—Dennis v. Layer, 
Civ.App., 10'3 S.W.2d 440—Thurber 
Brick Co. V. Cox, Civ.App., 80 S.W. 
2d 43*5, error refused—Durham v. 
Foust. Civ.App, 64 S.W.2d 1027— 
Ward V. Hanchett, Civ.App,, 47 S. 

W. 2d 360, error dismissed Hanchett 

V. Ward, Com.App., 65 S.W.2d 268 
—Selz Schwab & Co. v. Smith, Civ. 
App., 44 S.W.2d 455, error dis¬ 
missed—Smith Detective Agency & 
Night Watch Service v. Town of 
Highland Park. Civ.App., 5 S.W.2d 
598—Dallas Lumber Co. v. Qolde, 
Civ.App., 1 S.W.2d 456, reversed 
on other grounds, Com.App., 12 S. 

W. 2d 187—Arbaugh v. Robinson, 
Civ.App.i 286 S.W. 339. 

Utah.—Kennedy v. Griffith, 95 P.2d 
752, 98 Utah 183. / 

Wash-—Malcolm v. Yakima County 
Consol. School Dist. No. 90, 169 P. 
2d 394, 23 Wash.2d 80—DeBritz v. 
Sylvia, 1'50 P.2d 978, 21 Wash.2d 
317—Seattle Lodge No. 211, Loyal 
Order of Moose, v. Goodwin Real 
Estate Co., 255 P. 96, 143 Wash. 
210—Behneman v. Schoemer, 2*52 
P. 133, 141 Wash. 560. 

37 C.J. p 757 note 48. 

Action by stockholder of corpora¬ 
tion to enforce his rights as stock¬ 
holder and to have an accounting, is 
within statute.—Greenspun v. Green- 
spun, Tex., 19*8 S.W.2d 82—Teaman 
v. Galveston City Co., 167 S.W. 710, 
106 Tex. 389. 

Actions for services rendered pur¬ 
suant to written contract. 

Ill.—Dickerman v. Jones, 65 N.E.2d 
142, 328 IlLApp. 181—Holsman v. 
Campbell Realty Co., 2i5 N.E.2d 841, 
303 Ill.App. 656. 

5^,—Barnes v. Boatmen’s Nat. Bank 
of St. Louis, 156 S.W.2d 697, 348 
Mo. 1032. 

Actions on bonds 

(1) On bond of executor or admin- 
Istrator.^Martin v. Knapp, 45 Mo. 
48-^37 C.J. p 753 note 90 [d]. 

f, {2:} On fidelity hond.-r-Massachu- 
Fire & Marine Ins. Co. v. Howe, 
63 P.2d 473, 144 Kan. 133. 


(3) On guardian’s bond. 

U.S.—Title Guaranty & Surety Co. v. 
State of Missouri ex reL and to 
Use of Stormfeltz, C.C.A.Mo., 106 
F.2d 496. 

Cal.—Maloney v. Massachusetts 

Bonding & Insurance Co., 123 P.2d 
449, 20 Cal.2d 1. 

(4) On indemnity bond.—^Royal 
Indemnity Co. v. North Texas Nat. 
Bank, Tex.Com.App., 25 'S.W.2d 822, 
modified on other grounds 34 S.W.2d 
249. 

(5) On public contractor’s bond.— 
City of Waukon v. Southern Surety 
Co. of New York, 242 N.W. 632, 214 
Iowa ‘522. 

(6) On school district bond.—^Nord- 
man v. School Dist. No. 43 of Choc¬ 
taw County, 121 P.2d 290, 190 Okl. 
136. 

(7) On title bond.—Eversole v. 
Huff, 265 S.W. 797, 205 Ky. 314. 

(8) Statute of limitation as to ac¬ 
tions on sealed instruments as appli¬ 
cable to actions on bonds see supra § 
55. 

Actions on. leases 

U.S.—^J. J. Newberry Co. v. Marshall, 
C.C.A.Ohio, 126 F.2d 973—Texas Co. 
V. Marlin, C.C.A.Tex,, 109 F.2d 305. 
Cal.—Shea v. Leonis, 96 P.2d 332, 14 
Cal.2d 666. 

Ill.—Metropolian Trust Co. v. Fish¬ 
man, 55 N.i3.2d 837, 323 Ill.App. 
413—Trainor v. Koskey, 243 HI. 
App. 24. 

Tex.—Ortiz Oil Co. v. Geyer, 159 S.W. 

2d 494, 1'38 Tex. 373. 

37 C.J. p 757 note 48^e]. 

Action on warran-ts of mnnicipallty 

(1) An action on a town's warrant 
is subject to the statute of limita¬ 
tions governing written contracts.— 
Smith Tp. of Whitley County v. Mil¬ 
ler, 179 N.E. 22, 93 Ind.App. 578. 

(2) Warrants under seal see supra 
§ 67. 

Bills of lading 

(1) In general, bills of lading have 
been held to be written contracts in 
so far as statutes of limitation are 
concerned. 

Ga.—Seaboard Air Line Ry. Co. v. 
Averett, 127 S.B. 217, 1'59 Ga. 876, 
39 AL.R. 1400. 

Tex.—Texarkana & Ft. S. Ry. Co. v. 
Houston Gas & Fuel Co., 51 S.W. 
2d 284, 121 Tex. 694. 

37 C.J. p 767 note 48 [1]. 

(2) Suit for overcharges for 
freight shipped on written bill of lad¬ 
ing has been held suit for “debt” 
^Ithin four-year statute^—Texarkana 
& Ft. S. Ry. Co. V. Houston Gas 
Fuel Co., siipra. 

Bond coupons 

(1) The limitation statute for ac¬ 
tions on written contracts applies to 

1021 


I interest coupons of public improve- 
I ment bonds and warrants, although 
not detached, and although the prin~ 
cipal is not past due.—^Hidalgo Coun¬ 
ty V. Jackson, C.C.A.Tex., 119 F.2d 
ID'S-37 €.J. p 767 note 48 

(2) Detached coupons formerly an¬ 
nexed to bonds, and containing prom¬ 
ise to pay specified sum to bearer,, 
have also been held subject to limi¬ 
tation applicable to contracts.—^Dick¬ 
erson V. Wilkes-Barre & H. R. Co.,. 
143 A. 618, 103 N.J.Law 175, 62 A.L. 

R. 266. 

Contractor’s action against city for 
assessments 

Ky.—City of Ashland v. Brown’s 
Adm'x, 162 S.W.2d 652, 290 Ky. 740- 
— ^Hunt V. City of Ashland, 119 S. 
W.2d 640, 274 Ky. 667. 

Corporation miniates 
U.S.—Grismer v. Merger Mines Cor¬ 
poration, D.C.Wash., 43 F.Supp. 990,. 
modified on other grounds, C.C.A.,. 
Merger Mines Corporation v. Gris¬ 
mer, 137 Fed. 335, certiorari denied 
64 S.Ct. 261, 320 U.S. 794, 88 L.Ed. 
478. 

Tex.—^Republic Supply Co. v. Wag¬ 
goner, Civ.App., 283 S.W. 637. 
Becorded chattel mortgage 
Mo.—Mergenthaler Linotype Co. v. 
Kebby, 146 S.W.2d 695. 

Undelivered policy 

Soldier’s action on undelivered wax- 
risk policy was held action on “con¬ 
tract in writing," within statute of 
limitations in view of written appli¬ 
cation for insurance.—Jackson v. U. 

S. , D.C.Kan., 24 F.2d 981, reversed on 
other grounds, O.C.A., U. S. v. Jack- 
son, 84 F.2d 241, 73 A.L.R. 316, af¬ 
firmed Jackson v. U. S., 60 S.Ct. 294, 
281 U.S. 344, 74 L.Ed. 891. 

Written acknowledgment of indebted¬ 
ness 

Tex.—Texas Co. v. Wilbanks, Civ. 
App., 105 S.W,2d 448. 

50. U.S.—Kordewick v. Indiana Har¬ 
bor Belt R. Co., C.C.A.I11., 167 F.2d: 
753—Webb v. American Surety Qo. 
of New York, C.C.A.Fla., 88 F.2dl 
171—rSimmons v. Birge Co., D.C. 
Cal., 52 F.Supp. 629—Mazer Aeou- 
stile Co. V, U. S., 66 Ct.Cl. 31. ' 

Cal.—Carrasco v. Greco Canning Ce.* 
137 P,2d 463, 68 Cal.App.2d 673. 
Ga.—G. M. Shutt & Co. v. Andrews, 
171 S.B. 219*, 47 Ga.App. 530^ 
Friedlander v. •Schloss Bros. Co^ 
159 S,B. 870, 43 Ga.App. 646!. ^ - 

Ill,—Clarke v. Baird, 67 N.lL2d 43^ 
329 Ill-App. 181. 

Iowa.—^Equitable Life BiSi' <Jbv\4f^ 
Iowa V. Condon, N.W.^d 

Iowa 667. ‘ 

Ky.—Stacy’s Adm'r .v-. Sta<?y, jfs ^ 
W.2d 42, 296 

Ho.n-^v^l5r V. 107 S.W. 2d 6^ 

341 Mo. 352, A.L.R. 976.' 
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has been held that the statute governing actions 
on written contracts applies where there is a writ¬ 
ten contract which, although not pleaded, was in¬ 
troduced into evidence without objection,^! An ac¬ 
tion by bondholders against a city for the amount 
of assessments collected by the city which by the 
terms of the bonds should have be^n paid to the 
bondholders but were otherwise used has been 
held to be an action on a written contract.62 

An action for overcharges by a carrier based on 
the difference between the charges paid pursuant 
to a written contract and the charges scheduled in 
the published tariffs has been held to be an action 
on a written contract but it has also been held 
that, since the written contract contained no pro¬ 
vision for refund of overcharges, the action was 
not on a written contract.®^ 

§ 61. - Instrument Executed Out of the 

State 

Under some statutes the period of limitations for ac¬ 


53 

tions on instruments executed out of the state is 
er than that for actions on instruments executed wi+m 
the state. 

Under some statutes there is a shorter period of 
limitations for actions on written instruments exe¬ 
cuted out of the state than for actions on written 
instruments executed within the state ;55 and in 
some states the period limited for an action not 
founded on an instrument in writing is expressly 
extended to an action founded on an instrument in 
writing executed out of the state.56 

§ 62. - Contract to Sell or Convey 

in the absence of statutes of limitation speclflcaily 
applicable to such cases, actions based on a written con- 
tract to sell or convey are founded on a contract In 
writing within the meaning of the general statutes ^ 
limitation. 

In the absence of statutes of limitation specifi¬ 
cally applicable to such cases, an action based on a 
written contract to sell or convey, 57 such as an ac¬ 
tion for the purchase price,^8 or to enforce the spe* 


Nev.—Stephens v. McCormack, 263 P. 
774, 60 Nev. 383. 

Okl.—Filtsch V. Johnson, i50 P.2d 138, 
174 Okl. 182—Hartzell v. Choctaw 
Lumber Co, of Delaware, 22 P,2d 
887, 163 Okl. 240. 

Tex.—Refugio Lumber Co. v. Bailey, 
OivApp., 172 .S.W.2d 133, error re¬ 
fused—American Rio Grande Land 
& Irrigation Co. v. King, Civ.App., 
107 S.W.2d ICS'S. 

Utah.—Petty & Riddle, Inc., v. Lunt, 
138 P.2d 6-48, 104 Utah 130. 

Wash,—^Harrison v. Consolidated 

Holding Co., 93 P.2d 729, 200 Wash. 
•434—Noble v. Martin, 70 P.2d 1064, 
191 Wash. 39. 

87 C.J. p 758 note 49. 

Action on assessment of stockholdexs 
U.S.—Jones v. Canon, D.C.Tex., 3 F. 
Supp. 49. 

Tex.—Shaw v. Bush, Civ.App., 61 S. 

W.2d '526, error refused. 

Action to foreclose improvement as¬ 
sessment lien 

N.M.—Altman v. Kilburn, 116 P.2d 
812, 46 N.M. 463, 13>6 A.L.R 554. 
Soles slips 

Tex.—Bailey-Moline Hardware Co. v. 
Modern Woodmen of America, Civ. 
App., 89 •S.W.2d 246. 

Xetter acknowledging debt and prom¬ 
ising to pay 

Ariz.—^Moore v. Diamond Dry Goods 
Co., 64 P.2d 653. 47 Arlz. 128. 

•51. Tex.—Watson Co. v. Bleeker, 
Civ.App., 10 iS.W.2d '394, error dis¬ 
missed. 

52. Ind.—City of Hammond v. 

Welsh, 67 N.E.2d 390. 

Ky.—-City of Corbin v. Becker, 180 
S.W2d 419, 297 Ky. 485. 


53. U.S.—Rottemueller v. Wilson «& 
Co., D.C.MO., *57 F.Supp. 766. 

Ark.—Missouri Pac. R. Co. v. Pfeiffer 
Stone Co., 266 -S.W. '82. 166 Ark. 
226. 

5A Cal.—Sunset Pacific Oil Co. v. 
Los Angeles & S. L. R. Co., 290 P. 
434, 110 Cal.App.,Supp., 773. 

Ky.—Barnes v. Louisville & N. R. 
Co., 1-40 S.W.2d 1041, 283 Ky. 261. 

55. Arlz.—^Acacia Mut. Life Ass'n v. 
Berry, 94 P.2d 770, 54 Arlz. 208. 

Instruments executed out of state 

(1) Six-year limitations statute on 
actions on written contracts was held 
inapplicable to letter written and 
j mailed outside state acknowledging 
previously barred debt and promising 
to pay it.—Moore v. Diamond Dry 
Goods Co., 64 P.2d 568, 47 Ariz, 128. 

(2) Where application for life pol¬ 
icy was made in the state and for¬ 
warded, with payment of four 
months’ premium, to insurer's home 
office in another jurisdiction, where 
insurer accepted application and is¬ 
sued policy, contract of insurance 
was “executed,” as quoted word is 
used In statutes concerning limita¬ 
tions of actions on written instru¬ 
ments, in such other jurisdiction, al¬ 
though policy was delivered in s'tate 
and hence, under statute providing a 
four-year period of limitations for 
actions on Instruments executed 
without the state, an action on policy 
commenced more than four years 
after action accrued was barred by 
limitations.—^Acacia Mut. Life Ass’n 
V. Berry, 94 P.2d 770, 54 Arlz. 208. 

56. Cal.—Sanford v. Bergin, 108 P. 
■333, 166 Oal. 43. 

37 C.J. p 760 note 67, 

1022 


Actions on unwritten contracts m 
infra 9§ 67-71. 

57. Ga,—J. R. Watkins Co. v. Biw- 
er, 86 S.B.2d 442, 78 GaApp. 381 

Limitations on actions for the recov¬ 
ery of real property generally see 
supra §9 84-42. 

Conditional sale; action for aocdipi. 

Ing 

Where defendants bought 
stock, farming machinery, etc., un^er 
written conditional sales oontFact 
which was to be performed wil^ 
three years and agreed to ore^ 
amount received from any sale’s k 
the property by them on the con¬ 
tract, an action to compel an ac¬ 
counting under the contract 
founded on a written Instrumesti 
and, when brought more than fear 
years after date when contract -to 
required to be performed, was 
by four-year statute of limitatipaSJt^ 
Azevedo V. Azevedo, 129 P.2d427i'5l 
Cal.App.2d 486. 

58. Tex.—^Humble Oil & Refining 

V. Reclamation Co., Civ.App*^^, 
S.W.2d 1082, error dismissed. 
l>dfloie3icy on conditioiial Sale ' ' ^ 

An action for deficiency remahi^ 
after repossession and sale of thr€^ 
er and tractor sold under condl^kiiftl 
sales contract was governed fey ^ 
six-year statute of limitations 
able to written contracts and net 
the statute applicable to a 
created by statute, notwithst^ij^g^^ 
terms of Uniform Sales Act 
ically became part of 
sales contract, since the right 
cover purchase price of prope^^^^^ 
existed Independent of 
that statute might require 
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cific performance of the contractus or to recover 
damages for its breach,6® or to enforce a vendor’s 
lien reserved in a deed of land,^^ is founded on a 
contract in writing within the meaning of the stat¬ 
ute of limitations, or, in jurisdictions where the stat¬ 
ute msLkes no distinction between written and un¬ 
written contracts, falls within the limitation on 
contract actions generally.^2 

A provision to the effect that the general stat¬ 
utes of limitation shall not apply “to an action by 
a vendee of real property in possession thereof, to 
obtain a conveyance” has been held not to apply 
where the vendor is in possession.63 


^ 63 

§ 63. -Bills and Notes; Checks and 

Bank Bills 

In the absence of a statute specifically relating there¬ 
to, an action on a note or check Is usually subject to the 
statutes of limitation governing actions on simple writ¬ 
ten contracts. 

In the absence of statutes of limitation specifi¬ 
cally relating to actions on bills and notes, an ac¬ 
tion on a note, other than notes under seal, which 
are considered supra § 54, is subject to the stat¬ 
utes of limitation governing actions on simple writ¬ 
ten contracts,®^ or is specifically included in the 
same provision governing written contracts, and,, 
therefore, has the same period of limitation.®® 
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methods'of procedure in order to re¬ 
cover did not affect basic nature of 
action.—O. S. Stapley Co, v. Newby, 
110 P.2d 647, 57 Ariz. 24. 

59. Cal.—^Luco V. Toro, 18 P. 866. 
Okl.—Thompson v. Rosehill Burial 

Park, 60 P.2d 766, 177 Okl. 422. 

Tex.—Pilz V. Steinberger, Civ.App., 
113 S.W.2d 673, error dismissed. 

60. Ariz.—Carl v. McDonald, 133 P. 
I2d 1013, 60 Ariz. 170. 

Ark.—^Louisville Silo & Tank Co. v. 
Thweatt, 295 S.W. 710, 174 Ark. 
437. 

Cal.—^Boudreau v. Ibbetson, 12 P.2d 
120, 123 Cal.App. 721. 

Colo.—Tuke V. Mountain States Pack¬ 
ing Co., 46 P.2d 895, 97 Colo. 67. 
Tex.—Pilz V. Steinberger, Civ.App., 
113 S.W.2d 673, error dismissed— 
Pillow V. McLean, Civ.App., 91 S.W. 
2d 898, affirmed 117 S.W..2d 67, 131 
Tex. 639—Fleming v. Todd, Civ. 
App., 42 S.W.2d 123, error dismiss¬ 
ed—Call v. American Land Co. of 
Texas, Civ.App., 27 S.W.2d 305, 
error dismissed. 

37 C.X p 760 note 70. 

Purchaser’s implied Hen for repay¬ 
ment of purchase money after ven¬ 
dor's default is founded on written 
sale contract within six-year statute 
of limitations—Pima Farms Co. v. 
Elliott, 258 P. 304, 32 Ariz. 342. 
Claim for damages held barred 
Ark.—^Chalkey v. Henley, 12 S.W.2d 
18, 178 Ark. 635. 

61. Ky.—Elliott V. Saufley, 11 S.W. 
200, 89 Ky. 62, 10 Ky.L. 968. 

Tex.—Pilz V. Steinberger, Civ.App., 
113 S.W.2d 5'73, error dismissed. 

62. Mmn.—Trovaten v. Northern 
Pac. R. Co., 146 N.W. 799, 126 Minn. 
88 . 

87 C.J. p 760 note 73. 

63. Ky.—^Eversole v. Huff, 266 S.W. 
, 797, 205 Ky. 314. 

This provision was intended for 
the benefit of the vendee in posses¬ 
sion and not for the benefit of the 
.vendor who fails to convey*—^Ever- 
sole V. Huff, supra. 


64. U.S.—Tiger v. Sellers, C.C.A. 
Okl, 145 P.2d 920—Bell v. John 
H. Giles Dyeing Mach. Co., C.C.A. 
Pa.. 37 F2d 482. 

Ala.—Esslinger v. Spragins, 133 So. 
401, 236 Ala. 608. 

Cal.—Hillen v. Soule. 46 P.2d 349, 7 
Cal.App.2d 45—^Hayes v. O’Marr, 
253 P. 749, 81 Cal.App. 210. 

Colo.—^American Medical and Dental 
Ass’n V. Grant, 285 P. 1099, 87 Colo. 
183. 

Conn.—Caputo v. Di Loreto, 148 A. 

367, 110 Conn. 413. 

D.C.—Brice v. Walker, 121 F.2d 864, 
73 App.D.C. 377. 

Fla.—Swanson v. Bennett, 25 So.2d 
207—Bank of Wildwood v. Kerl, 
189 So. 866, 138 Fla. 527—Smith v. 
Hardee County, 160 So. 760, 119 
Fla. 681—^Marshall v, C. S. Young 
Const. Co., 113 So. 565, 94 Fla. 11, 
66 A.L.R. 662. 

Ga.—^Harrison v. Citizens & Southern 
Nat. Bank, 195 S.E. 750, 185 Ga. 
566. 

Kan.—Commercial Nat. Bank v. 

Tucker, :254 P. 1034, 123 Kan. 214. 
Mich—^American Surety Co. v. Mc- 
Kiearnan, 8 N.W.2d 8.2, 304 Mich. 
322, 145 A.L.R. 1236. 

N.C.—Allsbrook v. Walston, 193 S.E. 
151, 212 N.C. 225—Wrenn v. Law¬ 
rence Cotton Mills, 160 S.E. 676, 
198 N.C. 89. 

N.D.—Baird v. Chamberlain, 236 N.W. 
724, 60 N.D. 784. 

Tenn.—Montgomery v. Wolfe, 143 

S W.2d 717.176 Tenn. 462. 

Tex.—Schwab v. Schlumberger Well 
Surveying Corp., Civ.App., 196 S.W. 
2d 412, reversed on other grounds, 
Sup., 19i8 SW.2d 79—Brown v. Sto¬ 
ker, Civ.App., 102 S.W.,2d 248, er¬ 
ror dismissed—^First Nat. Bank v. 
Douglas, Civ.App., 7 S.W.2d 148, 

affirmed Douglas v. First Nat. 

Bank, 40 S.W.2d 801. 120 Tex. 631 

—Ward v. Anderson, Civ.App., 297 
S.W. 281, affirmed, Com.App., An¬ 
derson V. Ward, 4 S.W.2d 32— 
WoQds-Taylor Co. v. Smith, Civ. 
App., 288 ^.W. 1090. 

Va.—Quackenbush v. Isley, 153 S.E. 
818, 154 Va* 407. 
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Nature of obligatlou 
A note barred by limitations is not 
an enforceable obligation.—^Phllbrick 
V. Manning, D.C.N.J., 67 P.Supp. 245. 
Statute held Inapplicable 

In action between joint owners of 
lands for partition thereof, recovery ^ 
on note secured by lien thereon, re¬ 
covery of amounts of paving assess¬ 
ment and taxes paid by plaintiff, and 
foreclosure of hens, defenses of two* 
and four-year statutes of limitations, 
are not well taken.—Messerole v. 
Messerole, Tex.Civ.App., 154 S.W.2ft 
189. 

Warrant to confess Judgment 

(1) Negotiable paper may under 
given conditions contain a warrant 
to confess judgment, but it is stilB 
subject to the ordinary rule of lim¬ 
itations, not being under seal.—Com¬ 
monwealth, for Use of Fayette Coun¬ 
ty V. Perry, 199 A. 204, 330 Pa. 366. 

(2) The statute of limitations- 
governing * all actions of debt„ 
grounded on any lending, or contract 
without specialty, applies to the en¬ 
try of a judgment by confession on. 
a warrant of attorney and may be^ 
the subject of a rule to open such a 
judgment.—Bell v. Porred, 47 Pa. 
Dist. & Co. 248, 36 Berks Co. 193— 
Bronson v. Milman, P8uCom.Pl., 3$^ 
Luz.Leg.Reg. 33. 

65. Ark.—^Leverett v. Williamson, 
136 S.W.2d 478, 199 Ark. 910— 
Miller v. Cohn, 280 S.W. 996, 170* 
Ark. 1193. 

Ill.—Reconstruction Finance Corpo¬ 
ration V. Lucius, 49 N.E.2d 85.2, 
320 Ill.App. 57—McConnaughy v. 
Gage, 25*2 Ill.App. 17. 

Actiou against devisees of makers 
Action on note against devisees* 
of one of two makers thereof was 
founded on obligation of defendants" 
devisor to pay the note, and there*^' 
fore governed by the ten-year stat¬ 
ute of limitations applicable to notes^ 
and not by five-year statute govern¬ 
ing "‘civil actions not otherwise pro^ 
vlded for," althpugh remedy against 
defendants was given by stahite AU- 
thoiizing devisoi^s cieditor to xecov- 



LIMITATIONS OF ACTIONS 
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Under some statutes all actions founded on bills 
of exchange, negotiable notes, orders, etc., must be 
commenced within a designated period;®® but such 
statutes have been held not to be applicable to notes 


not transferable by indorsement or delivery they 
being governed by the period of limitation applica¬ 
ble to other written instruments and evidences of 
indebtedness.®'^ 


•er against devisees to extent of de¬ 
vise received.—^Kerr v. Schrempp, 60 
N.E.2d 636, 325 Ill.App. 614. 

■66- U.S.—^Johnson v. Beneficial Loan 
Soc., D.C.Del., 34 F.Supp. 392—Con¬ 
tinental IlL Nat, Bank & Trust Co. 
of Chicago v. Holmes, I>.C.Pa., 21 
F.Supp. 3-09. 

iia.—^Lacour Plantation Co. v. Jewell, 
173 So. 761, 186 La. 1055—Porter v. 
Town of Ville Platte, 104 So. 67, 
158 La. 342—Ciravolo v. Lofaso, 
103 So. 445, 158 La. 66—Louis Wer¬ 
ner Saw Mill Co. V. White, App., 
16 So.2d 666, reversed on other 
grounds 17 So.2d 264, 205 La. 242— 
Industrial Loan Co. of Monroe v. 
Noe, App., 183 So. 175—Collins v. 
Jones. App., 152 So. S02—^New Or¬ 
leans Tent & Awning Co. v. Miller, 
1 La.App. 726. 

57 C.J. p 760 note 76. 

Action, held one on note 
Oliio.—^Billings v. Lambert, 65 N.E.2d 
398, 70 Ohio App. 524. 

Sonds held within role 
CT.S.—Ernest M. Loeb Co. v. Avoyel¬ 
les Drainage Dist. No. 8 of Parish 
of Avoyelles, D.C.La„ 60 F.Supp. 
296. 

Certificate of indebtedness 
A certificate of the treasurer of a 
police jury stating that invoices had 
l>een approved by claim committee 
of police jury, with instructions to 
pay them as soon as sufficient funds 
-were available, was not an “uncondi¬ 
tional promise to pay,” and hence 
five-year prescription governing ac¬ 
tions on negotiable instruments did 
not apply.—^Puritan Chemical Co. v. 
Vernon Parish Police Jury, La.App., 
178 So. 888. 

^Contribution from comakers held not 
within role 

La.—^Johnson v. Hall, App., 185 So. 
64. 

ISOtes under seal 

(1) Six-year statute of limitations 
Applicable to notes was inapplicable 
to notes which were specialties under 
jseal of maker. 

U.S.—Alropa Corporation v. Myers, 
D.C.Del., 55 F.Supp. 936. 

"Del.—Lewis v. Delaware Trust Co,, 
Super., 51 A.2d 852. 

(2) Limitations on actions on notes 
•under seal see supra $ 54. 

67. U.S.—^New Orleans v. Warner, 
La., 20 S.Ct 44, 175 U.S. 120, 44 L. 
Ed. 96. 

57 C.J. p 760 note 77. 


ISTote or duebill for debt on open ac¬ 
count 

(1) Execution of duebill for debt 
on open account Is acknowledgment 
converting it into ordinary money 
obligation, prescriptible by ten years 
only.—^Kimball v. Young, 8 La.App. 
334. 

(2) Similarly the execution of a 
note for a debt on an open account, 
by one lacking authority to do so for 
defendants, is a written acknowledg¬ 
ment which converts it from a debt 
on open account, prescriptible by 
three years, into an ordinary money 
obligation, prescriptible by ten years 
only.—^Harman v. Legrande, 91 So 
726, 151 La. 253. 

(3) But, where defendant, having 
authority to do so, gave plaintiff a 
series of notes representing total in¬ 
debtedness due plaintiff on old ac¬ 
count, debt was not thereby convert¬ 
ed from an open account prescribed 
by three years to a money obliga¬ 
tion prescriptible by ten years, but 
right of recovery on notes was con¬ 
trolled by prescription of five years 
applicable to actions on notes.—^M. H. 
Nahigian, Inc., v. Haddad, 18 So.2d 
598, 205 La. 1009. 

IS’ote “on footing of bill of exchange” 

(1) In Kentucky, where note is 
placed “on the footing of a bill of 
exchange,” action thereon must be 
brought within five-year statutory 
period of limitation.—Redding v. 
Main, 196 S.W.2d 887, 303 Ky. 41— 
Combs V, Salyer, 165 S.W.2d 40, 291 
Ky. 592—^First State Bank of Pine- 
ville V. Parrott, 75 S.W;2d 46, 255 
Ky. 615—Sweeney v. Taylor's Ex’r, 
266 S.W. 665, '205 Ky. 390—37 C.J. p 
760 note 77 [a3 (1). 

<2) Note may be placed on footing 
of bill of exchange only by its nego¬ 
tiation in good faith for value before 
maturity so as to constitute trans¬ 
feree holder in due course.—^Redding 
V. Main, supra—Williamson v. Payne, 
188 S.W.2d 96, 300 Ky. 161—Combs v. 
Salyer, supra—^National Bank of 
Lima v. Deaton, 131 S.W.2d 495, 279 
Ky. 606—Holt Bros. Mining Co. v. 
Stewart. 61 S.W.2d 10,73, 250 Ky. 199 
—Stokes V. Farmers* & Merchants* 
Bank of Elkton, 44 S.W.2d 837. 241 
Ky. 699—Sweeney v. Taylor*s Ex’r, 
266 S.W. 665, *205 Ky. 390—37 C.J. p 
760 note 77 tal (2)-(4). 

(3) Purchaser of note on due date 
was held “holder in due course,” 
thereby placing note on footing of 
bill of exchange, within limitation 
statute.—^Paintsville Nat. Bank v. 
Robinson, 29j5 S.W. 412, 220 Ky. 418. 
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(4) When note is not put on “the 
footing of a bill of exchange,” the 
period of limitation for actions there¬ 
on is that of fifteen years applicable 
to ordinary contracts.—Bank of Com¬ 
merce of Louisville v. Abell, 184 S. 
W.2d 86, 298 Ky. 736—Root v. Row¬ 
land, 155 S.W.2d 203, 287 Ky. 728— 
Welch V. Mann, 116 S.W.2d 663, 273 
Ky. 341—^Alexander v. West, 44 S.W. 
2d 518, 241 Ky. 541—Richardson*s 
Adm’r v. Morgan, 26 S.W.2d 3,2, 233 
Ky. 540—37 C.J. p 760 note 77 [a] 

(5). 

(5) So a note, payable to foreign 
state bank, which never negotiated 
it, was not placed on footing of for¬ 
eign bill of exchange.—^Williamson 
V. Payne, 188 S.W.2d 96, 300 Ky*. 161. 

(6) Where payee repurchased note 
from holder in due course, after ma¬ 
turity, and indorsed it, without re¬ 
course, to another, limitation applic¬ 
able was that of fifteen years.— 
Sweeney v. Taylor’s Ex’r, 266 S.W. 
665, 205 Ky. 390. 

(7) Where a bank merged and con¬ 
solidated with another bank and 
transferred to it mortgage notes, 
the transfer did not make notes “bills 
of exchange.”—^National Bank of 
Lima v. Deaton, 131 S.W.2d 495, 279 
Ky. 606. 

(8> Where note was deposited as 
collateral for another note and was 
returned when other indebtedness 
was paid, the assignment of the note 
as collateral was not an actual “ne¬ 
gotiation” of the note to a third per¬ 
son before maturity which placed 
the note on the footing of a bill of 
exchange.—Combs v. Salyer, 165 S.W. 
2d 40, 291 Ky. 692. 

(9) Surety’s cause of action 
against principal after payment of 
note by surety was held action on 
“transferred note” within 15-year 
limitation statute.—Bedford v. 
Crowe’s Adm’x, 7 S.W.2d 842, 225 
Ky. 14.2. 

(10) Where payee fraudulently ob¬ 
tained note and indorsed it to bank 
which took note as collateral in good 
faith before maturity without notice 
of fraud, and plaintiff purchased note 
from bank after maturity with no¬ 
tice of fraud, plaintiff took note as 
innocent holder to amount which was 
then owing from payee to bank, and 
plaintiff’s cause of action on note 
was within five-year limitation stat¬ 
ute as respects amount then owing 
bank, and within fifteen-year limita¬ 
tion statute as respects remainder 
of note.—Thomas v. Slddens, 88 S.W. 
2d 277. 261 Ky. 618. 
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LIMITATIONS OF ACTIONS 


In some jurisdictions actions on promissory notes 
are governed by the statute of limitations govern¬ 
ing actions on commercial transactions, in the ab¬ 
sence of evidence that they are not commercial 
transactions.®^ 

Attested notes. In several jurisdictions the 
statutory limitations applicable to other instruments 
in writing do not apply to actions on promissory 
notes signed in the presence of an attesting wit¬ 
ness,®9 although in at least one jurisdiction such 
action must be brought by the original payee or his 
personal representative in order to avoid the bar 
of the statute.*^® However, it seems that an in¬ 
dorsee may take advantage of the exception where 
he sues in the name of the original payee, for his 
own use,71 provided the original payee assents 
thereto.72 Where such note is payable in specific 
articles, the exception to the statute has been held 
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not to apply,73 although there is also authority to 
the contrary on this point7^ An action on an in¬ 
dorsement of an attested promissory note has also 
been held not to come within the exception.75 
Action by surety after payment of note. Where 
an accommodation surety on a note pays the note 
and receives an assignment thereof, he may main¬ 
tain an action on the note within the period of lim¬ 
itation applicable to such action, even though an 
action on the implied contract of reimbursement 
would have been barred.7^ 

An action on an indorsement of a note or check 
has been held to be subject to the same limitation 
as applies to an action on the note or check gener- 
ally.77 

Bank bills. In some jurisdictions the limitation 
applicable to other negotiable instruments does not 
apply to bank bills78 until such bills have ceased to 


68. U.S.—Heirs of Franceschi v. 

Gonzalez, C*C.A.Puerto Rico, 62 F. 

2d 748. 

37 C.J. P 760 note 76 [el. 

Farticnlar notes held commercial 
transactions 

(1) Under law of Puerto Rico, fact 
that notes payable to order did not 
contain words “value received” or 
that parties to notes payable to or¬ 
der were not merchants did not es¬ 
tablish that notes were not commer¬ 
cial transactions to which three-year 
prescription applied.—Heirs of Fran¬ 
ceschi V. Gonzalez, supra. 

(2) Other notes.—In re McBou- 
gald’s Estate, 63 N.Y.S.2d 895, af¬ 
firmed 70 N.T.S.2d 200, 272 App.Div. 
176. 

69. Mass.—^Provident Inst, for Sav. 

in Town of Boston v. Merrill, 40 N. 

E.2d 280, 311 Mass, 168—Alpert v. 

Radner, 199 N.E. 407, 293 Mass. 

109. 

37 C.J. p 761 note 81. 

Instmments not amounting to prom¬ 
issory notes 

(1) Where on date of execution in 
1923 of note payable in three years, 
intestate wrote below maker's sig¬ 
nature that “I guarantee and prom¬ 
ise to pay the above note” and that 
no “extension or indulgence or par¬ 
tial release shall prevent my remain¬ 
ing fully liable,” the notation had 
the effect of a “guarantee” rather 
than the efteet of a “note,” there be¬ 
ing* no “unconditional promise or or¬ 
der to pay”' within the meaning of 
the Negotiable Instruments Act, and 
hence action against intestate's 
ministrators ip 1940 wfes barred by 
six-year limitation statute, ,and twon- 
ty-year limitation. statute was not 
3g1ye Gents 
vi ^oli 390, 309 

547; 


(2) Other instruments see 37 C.J. 
p 761 note SI [b]. 

70. Mass.—^Houghton v. Mann, 13 
Mete. 128. 

37 C.J. p 761 note 82, 

Effect of payee^s merger 

Where trust company merged with 
national banking association, under 
provisions of federal statute govern¬ 
ing merger, association was an “orig¬ 
inal payee” of a witnessed note pay¬ 
able to trust company within mean¬ 
ing of statute authorizing action 
within twenty years by original 
payee of witnessed note, notwith¬ 
standing statute invalidating charter 
of merged trust company except for 
purpose of discharging existing ob¬ 
ligations.—Deitrick v. Siegel, 48 N. 
E.2d 698, 313 Mass. 612. 

71. Mass.—^Drury v. Vannevar, 6 
Cush, 442, 

37 C.J. p 761 note 83. 

72. Mass.—Hodges v. Holland, 19 
Pick. 43. 

37 C.J. p 761 note 84. 

73. Me,—^Dennett v. Goodwin, 32 Me. 
44 —Gilman v. Wells, 7 Me. 25. 

74. Vt.—Bragg v. Fletcher, 20 Vt, 
351. 

37 C.J. p 762 note 86. 

75. Me.—^Portland Sav. Bank v. 
Shwartz, 196 A. 405, 135 Me. 321. 

37 C.J, p 761 note 81 [el. 

76. Tex.—^Fox v. Kroeger, 35 S.W.2d 
679, 119 Tex. 511, 77 A.U.R, 663. 

77. U.S,—^Borserine v, Maryland 
C^ualty Co.. C.C.A.M:o., 112 F.2d 
409—Sommer v. Nakdimen, CXCLA.* 
Ark., 97 F.2d 715. 

Cal.^Bank ol America N^it. Trust & 
Sa.ving$ Ass'nf v- Security-First, 
Hat Bank of l»os Angeles,, 90 P;2d 
33fe, 33 CakAPP'^ 

1025 


Ga.—Collier v. Georgia Securities Co., 
195 S.E. 920, 57 Ga.App. 485. 

Mo.—^Horae Ins. Co. v. Mercantile 
Trust Co., 284 S W. 834, 219 Mo. 
App. 645. 

N.H.—Merrimack River Sav. Bank v. 

Higgins, 195 A. 369, 89 N.H. 154. 
N.C.—Hall V. Hood ex rel. Savings 
Bank & Trust Co. of Elizabeth 
City, 179 SE. 27. 208 N.C. 59— 
Nance v. Hulin, 135 S.E. 774, 192 
N.C. 665. 

Tex.—Guaranty Bond State Bank of 
Athens v. Fraternal Bank & Trust 
Co., Civ.App., 68 S.W.2d 305, error 
dismissed. 

37 C.J. p 760 note 76 M. 

Sealed notes see supra § 54. 

Actions against coindorseis 

(1) Where accommodation indors¬ 
er, who was secondarily liable on 
negotiable note, paid obligation and 
caused note to be assigned to him, 
equity regarded suit by accommo¬ 
dation indorser against his accommo¬ 
dation coindorsers for their pro rata 
share as a proceeding on the note, so 
that ten-year statute of limitations 
applying to a written instrument was 
applicable rather than five-year limi¬ 
tation statute.—Cost v. MacGregor, 
19 S.E.2d 599. 124 W.Va. 204, 140 A.Lu 
R. 882. 

(2) Petition stated action, on notes 
indorsed by defendant in considera¬ 
tion of payment by plaintiff’s intes¬ 
tate of note on which defendant and 
plaintiff's intestate were coindorsers, 
subject to six-year limitation, rather 
than action for contribution, s^bje’bt 
to four-year limitation.—^Porter v. 
Ingram, 179 S.E. 299, 47 GsuApp. 266. 

78. Ga.—^Dougherty y. Western 

Bank, 1$ <^0. 2-87. 

37 CJ. p 102 note 89. 
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circulate as currency.^^ 

Checks. An action by the payee or indorsee of 
a check to recover thereon is an action on a writ¬ 
ten contract, and is governed by the limitation ap¬ 
plicable to that class of actions.®^ 

Negotiability as controlling factor. Under some 
statutes actions on negotiable promissory notes are 
subject to the limitation on actions on simple con¬ 
tracts in writing,SI while actions on promissory 
notes which are not negotiable have the same pe¬ 
riod of limitation as for actions on sealed instru- 
ments.ss A mere duebill is not a promissory note 
within such statutes,S3 and is governed by the lim¬ 
itation on actions on written contracts generally.S^ 
Secured notes. Under some statutes a longer pe¬ 
riod is provided for a “contract in writing secured 
by a mortgage oi real property.”S5 'phe fact that 
a note is secureJ by a deed of trust under seal does 
not bring an action on the note under the statute 
of limitations as to sealed instruments, such action 
being governed by the statute applicable to simple 

contracts. 
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§ 64. - Receipt for Money with Promise 

to Repay or Apply 

A writing acknowledging the receipt of money and 
promising, expressly or by implication, to repay it is suf¬ 
ficient to bring an action thereon within the statute of 
limitations as to actions on written instruments. 

A receipt or written contract acknowledging the 
receipt of money and promising to repay it is with¬ 
in the limitation prescribed by statute for actions 
on instruments for the payment of money gener- 
ally.S7 A receipt by defendant, constituting an ad¬ 
mission that he has plaintiffs money, is sufficient to 
imply a promise of payment and brings the instru¬ 
ment within the statute and a writing acknowl¬ 
edging receipt of money “on deposit” constitutes 
a promise to pay on presentation where no other 
date of payment is fixed,33 or it may constitute a 
“liability founded upon an instrument in writing^'^O 
or a simple contract in writing.3i However, if the 
receipt contains no express promise or words from 
which the law implies a promise it is not a contract 
in writing within the statute.3 3 


LIMITATIONS OF ACTIONS 


79. Ga.—^Klimbro v. Fulton Bank, 49 
Ga. 419. 

37 aJ. P 762 note 90. 

80. N.C.—-Miller v. Neal, 22 S.Rad 
852, 222 N.C. 540. 

Okl.— Corpus Juris cited ia First Nat. 
Bank & Trust Co. of Tulsa v. Price, 
103 P.2d 103, 105, 187 Okl. 380. 
Tex.— Corpus Juris cited in U. S. Fi¬ 
delity & Guaranty Co. v. First Nat. 
Bank, Civ.App., 93 S.W.2d 562, 564, 
error dismissed. 

W.Va.—Selected Kentucky Distillers 
V. Foloway, 19 S.E.2d 94, 124 W. 
Va. 72, 139 A.L.R. 1277. 

37 C.J. p 762 note 88. 

Poxeclosure of lien for amount of 
cliecks 

A county tax collector's actions to 
declare and foreclose tax liens on 
defendants* lands in amounts of un¬ 
paid cliecks, accepted by collector in 
payment of taxes are not within this 
limitation.—Miller v. McConnell, 36 
S.E.2d 722, 2.26 N.C. 28. 

81- Conn.—Carling’ Tool & Machine 
Co. V. La Pointe, 199 A. 4‘27, 124 
Conn. 293. 

82. Conn.—Carling Tool & Machine 
Co. V. La Pointe, supra. 

83. Conn.—Carling Tool & Machine 
Co. V. La Pointe, supra—Currier v. 
Lockwood, 40 Conn. 349, 16 Am.R. 
40. 

84. Conn.—Carling Tool & Machine 
Co. V. La Pointe, 199 A. 427, 124 
Conn. 293. 

85. SC.—Scovill V. Johnson, 3 S.E. 
2d 543, 190 S.C. 457. 


Action against indorser of secured 
note 

(1) Where indorsers indorsed note 
with knowledge that it was secured 
by real estate mortgage executed as 
part of the same transaction, right 
of action against indorsers arose out 
of “contract in writing secured by a 
mortgage of real property*' within 
twenty-year statute of limitations as 
against contention that contracts of 
maker and of indorsers were not 
the same, in that obligation incurred 
by the maker was secured by the 
mortgage, and that obligation of in¬ 
dorsers was not, and that hence the 
six-year limitation statute applicable 
to contracts applied.—Scovill v. John¬ 
son, supra. 

(2) But, where accommodation in¬ 
dorser of demand note secured by 
real estate mortgage had assumed no 
liability as a mortgagor, statute au¬ 
thorizing action on note secured by 
real estate mortgage as long as ac¬ 
tion on mortgage was not barred did 
not preclude indorser from invoking 
six-year limitation statute, since par¬ 
ties not joining in mortgage were not 
within purview of statute relating 
to notes secured by mortgages.— 
Merrimack River Sav. Bank v. Hig¬ 
gins, 195 A. 369, 89 N-H. 154. 

86. D.C.—^Brice v. Walker, 121 F.2d 

864, 73 App.D.C. 377. 

87. XJ.S.—Barthel v. Stamm, C.C.A. 

Ga,, 145 P.2d 487, certiorari denied 

65 S Ct. 1026, 3.24 U.S. 878, 89 L.Bd. 

1430. 

37 C.J. P 762 note 91. 
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Receipt held sufficient 
Miss.—Keith v. Long. 108 So. 283, 143 
Miss. 33. 

88. Mo.—^Reyburn v. Casey, 29 Mo. 
129. 

89. Ind.—^Long v. Straus, 6 N.K 
123, 107 Ind. 94, 57 Am. R. 87, re¬ 
hearing denied 7 N.E. 763, 107 Ind. 
94, 57 Am.R. 87. 

37 C.J. p 762 note 93. 

90. Cal.—O'Brien v. King, 164 P. 
631, 174 Cal. 769. 

37 C.J. p 762 note 94. 

For coUectlou, proceeds to be de¬ 
posited 

Where trust and savings bank's 
written receipt stated that specified 
bonds had been received for collec¬ 
tion, proceeds of which were to be 
deposited to owner’s account, four- 
year statute of limitations applied to 
owner's action for bank’s negligent 
surrender of bonds and refusal to 
pay owner value thereof, and not 
two year statute of limitations.— 
Kirby v. Bank of America Nat. Trust 
& Savings Ass'n, 40 P.2d 943, 4 Cal- 
App.2d 370. 

91. Ga.—Hill V. Hackett, 4 S.E. 856, 
80 Ga. 54. 

92. U.S.—^Brownell v. City of St. Pe¬ 
tersburg, D.C Fla., 38 P.Supp. 1003, 
reversed on other grounds, C.C.A., 
Brownell v. City of St. Petersburg, 
Fla., 128 F.2d 721. 

Kan.—^Ladish v. Citizens* State Bank 
of Altoona, 5 P.2d 1099, 134 Kan. 
294. 

Miss.—Corpus Juris cited la Haw¬ 
kins V. Ellis, 161 So. 569, 670, 
168 Miss, 4,28. 
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LIMITATIONS OF ACTIONS 


A mere duebill containing no promise is only a 
bare acknowledgment of a debt,®^ and an action 
thereon is an action on an implied promise within 
the statute of limitations.^* 

§ 65. - Deposit Slips or Bank Books 

Authorities differ as to whether an action by a de¬ 
positor for the balance of his account as evidenced by 
his bank passbook is an action on a written instrument. 
In some Jurisdictions actions on deposits are expressly 
exempted from the operation of the statutes of limita¬ 
tion. 

In some jurisdictions an action by a depositor for 
the balance of his account, as evidenced by his bank 
passbook, is an action on an evidence of indebted¬ 
ness in writing, within the meaning of the statute 
of limitations, and barred within the period pre¬ 
scribed for such actions;^5 but there is also con¬ 
siderable authority to the contrary.^B It has been 
held that an action on a certificate of deposit is 
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within the statute of limitation governing actions 

on written contracts.^ 7 

Deposits as exempt from statutes of limitation. 
On the other hand, by express statute in some ju¬ 
risdictions, there is no limitation to an action 
against a bank to recover money or oAer property 
deposited therein.^S Such statute has been held to 
apply to an action to recover a special deposit which 
the bank, as the agent of the depositor, is author¬ 
ized to lend on real estate security.^® 

§ 66. - Mortgage or Deed as Security 

It has frequently been held that an action on a mort¬ 
gage not under seal is controlled by the statutes of lim¬ 
itation as to actions on written contracts. 

Except where a statute expressly relating to 
mortgages is applicable,! it has frequently been 
held that an action on.a mortgage not under seal 
is controlled by the statutes of limitations as to ac¬ 
tions on written contracts,^ at least in the case of a 


—^Herweck v. Rhodes, 34 S.W.2d 
32, 327 Mo. 29. 

37 C.J. p 762 note 97. 

AckxLowledgmeiit of debt 
An action on an indebtedness for 
money advanced, which was evidenc¬ 
ed by written acknowledgments of 
the debt, was an action on an im¬ 
plied contract not in writing.—Som¬ 
mer V. Nakdimen, C.C.A.Ark., 97 F. 
2d 715. 

^ Correspondent bank’s post card to 
forwarding bank, acknowledging re¬ 
ceipt of depositor’s check for collec¬ 
tion, is not contract as respects lim¬ 
itations.—^Behringer v. City Nat. 
Bank,* Tex.Civ.App., 296 S.W. 674. 

93. Conn.—Smith v. Allen, 6 Day 
337. 

94. Conn.—Currier v- Lockwood, 40 
Conn. 349, 16 Am.S.R. 40. 

95. Ill.—Biehl v. H. N. Schuyler 
State Bank of Pana. 26 N.B.2d 998, 
305 U1.APP. 166. 

37 C.J. p 757 note 4i8 [h], p 762 note 

2 . 

96. U.S.—Sommer v. Nakdimen, C.C. 
A.Ark., 97 P.2d 715. 

Kan.—^Ladish v. Citizens* State Bank 
of Altoona, 6 P.2d 1099, 134 .Kan. 
294. 

Tex.—Stark v. Long, Civ.App., 270 S. 
W. 1096. 

37 C.J. p 762 note 3. 

97. Neb.—Dlss v. State Bank, 3 N. 
W.2d 89, 141 Neb. 146. 

Tex.—^Merchants* Nat. Bank of 

Brownsville v. Cross, Ciy.App., 283 
S.W. 556. 

37 C.J. p 767 note 48 HI. 

99. Cal.—Green v. Odd Fellows’ Sav¬ 
ings Commercial Bank, 2 P. 887, 
65 Cal. 71. 


99. Utah.—^Larsen v. Utah Loan & 
Trust Co., 66 P. 208, 23 Utah 449. 

1. Mo.—^Figgins v. Mundy, 69 S.W. 
2d 766, 227 Mo.App. 1091. 

Statute as to recorded chattel mort¬ 
gages 

Mo.—Figgins v, Mundy, supra. 

2. Alaska.—Carklin v. Grigsby, 9 
Alaska 378. 

Iowa.—Lackey v. Melcher, 281 N.W. 
225, 225 Iowa 698. 

N.M.—Griffith v. Humble, 122 P.2d 
134, 46 N.M. 113. 

Foreclosure of mortgage eus action 
for recovery of realty see supra § 
39. 

Mortgage or deed for security as 
sealed instrument see supra § 53. 

Action oxL mortgage and mortgage 
note 

(1) Actions on a mortgage and 
mortgage note are subject to the lim¬ 
itations for actions on written in¬ 
struments. 

Ark.—^Linke v. Kirk, 162 S.W*2d 39, 
204 Ark. 393. 

Tex.—^Benson v. Adams, Civ.App., 274 
S.W. 210, reversed on other 
grounds, Com.App., 286 S.W. 818. 

(2) The limitation on actions on 
specialties or agreements, contracts 
or promises in writing, has been held 
to apply to actions to enforce a note 
and mortgage.—^IngersoU v. Davis, 
82 P. 867, 14 Wyo. 120. 

Ascertainment of amount of deficient 

cy 

As regards applicability of the four 
year limitation statute, action for de¬ 
ficiency judgment after foreclosure 
of trust deed was ‘’founded on in¬ 
strument in writing” although defi¬ 
ciency recoverable may not be as¬ 
certainable until security has been 
exhausted and therefore it is not 
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competent until that time to bring 
action to recover it.—Ware v. Heller, 
148 P.2d 410, 63 Cal.App.2d 617. 

XSxtenffion of deed of trust and 
notes was held to be a merger so as 
to subject the covenant to the same 
limitations.—Crow v. Willard, Tex. 
Civ.App., 110 S.W.2d 161. 

Ziien inuring to plaintiff by equita. 
ble subrogation 

Tex —^Hays v. Spangenberg, CivA^pp.^ 
94 S.W.2d 899. 

Bright to have deed declared mort- 
gage 

The right to have a deed absolute 
on its face declared to be a mort¬ 
gage and to redeem therefrom is 
barred by limitation as to actions 
on written contracts.—Crockett v. 
Root, 146 P.2d 665, 194 Okl. 3— 
Stroud V. Paulk, 66 P.2d 24, 179 OkL 
493. 

Same statute as to redemption and 
foreclosure 

Right to foreclosure of a mortgage 
and right to redeem are mutual, and 
the same • statute which applies to 
action to foreclose the inortgage ap¬ 
plies to action to redeem, such stat¬ 
ute being the statute governing fi©- 
tions on written contracts.—Neel v. 
First Federal Savings Loah Ass’n of 
Shawnee, 147 P.2d 440, 194 Okl. 133 
—Stroud V. Paulk, 66 P.2d 24, . TtB 
Okl. 493—Tomlin v. Roberts, 253 F. 
1041, 126 Okl. 166—Western Land'Se¬ 
curities Co. V. Oklahoma Farm 
Co., 239 P. >223, 111 on, 133; 
ed in 239 P. 228, 111 OU:x4t;il^ 
239 P. 229; 111 GkL ,144, 

239 P. 230, 111 on I4%i 
TTnsigned instxumehtii'^^ 

A cause of action ifqr foreclosure 
of r^ortgage^ and 1 deficiency fudgr^eht 
against grantee of mortgaged prem- 
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mortgage reciting the indebtedness it is given to se¬ 
cure, and containing the mortgagor’s express prom¬ 
ise to pay it.3 However, a mortgage containing 
such a recital but lacking the promise has been held 
to constitute only an oral agreement;*^ but the con¬ 
trary has also been held.^ 

§ 67. Unwritten Contracts 

In most jurisdictions, under statutes so providing, 
a designated period of limitation is specifically applicable 
to actions on a debt, contract, obligation or liability not 
founded on, or evidenced by, an instrument in writingj 


58 C.J.S. 

and such period generally Is shorter than that prescribed 
for actions on Instruments in writing. 

In some jurisdictions no distinction is drawn be¬ 
tween oral and written contracts and the statute of 
limitations governing coiftracts generally applies 
to unwritten contracts.® In most jurisdictions, how"- 
ever, under statutes to that effect, a designated pe¬ 
riod of limitation is applicable to actions on a debt, 
or on a contract, obligation, or liability, not found¬ 
ed on, or evidenced by, an instrument in writing, 
and actions not brought within the designated pe¬ 
riod are barred.'^ In general the period designated 
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ises who assumed the mortgag-e by 
clause in the deed was “founded on 
instrument in writing’* within six- 
year statute of limitations, although 
grantee did not sign note, mortgage 
or deed, since a grantee*s acceptance 
of a deed containing mortgage as¬ 
sumption clause makes the obliga¬ 
tions created by deed a written con¬ 
tract, not subject to limitations gov¬ 
erning oral contracts.—Bracklein v. 
Realty Ins. Co., SO P.2d 471, 95 Utah 
490, rehearing denied 83 P.2d 561, 95 
Utah 506. 

3. Ill.—Field V. Brokaw. 37 N.E3. 80, 

148 Ill. 654. 

37 C.J. p 76,2 note 6. 

4. Ark.—Coleman v. Fisher, 53 S. 

W. 671, 67 Ark. 27. 

37 C.J. p 762 note 7. 

Implied contract 

The acceptance of a deed raises 
an implied, not an express, promise 
to pay, and three-year limitations ap¬ 
plies, notwithstanding consideration 
is recited in the deed.—Sommer v. 
Nakdimen, C.C.A-Cal., 97 F.2d 715. ' 

iro provision for personal liability j 

Where the Indebtedness secured j 
by the mortgage is evidenced only by 
the mortgage and the language of 
the mortgage is insufficient to im- 
];>ose any personal liability on the 
mortgagor, a statute of limitations 
applicable to actions of debt or cove¬ 
nant on any writing obligatory for 
the direct payment of money or the 
performance of covenants is not ap¬ 
plicable, nor is a statute relating to 
simple contracts in writing, the 
mortgage being under seal.—Von 
Campe v. Chicago, *29 N.EL 892, 149 
IlL 361. * 

B. Cal.—Union Water Co. v. Mur¬ 
phy’s Flat Flaming Co., 22 Cal. 

620. 

A suit for foreclosure of a mort¬ 
gage evidenced by a deed and de¬ 
feasance is deemed to be founded on 
the written instruments consisting 
of the deed and defeasance and bar¬ 
red by the statute applicable to con¬ 
tracts, obligations, or liabilities 
founded on an instrument in writing, 
and not by the statutes applicable 
to obligations not so founded, al¬ 


though there is no promise in writing 
subscribed by the mortgagor as to 
the payment of the amount loaned.— 
Newhall v. Sherman, 57 P. 387, 124 
Cal. 509. 

6. N.T.—Scholen v. Guaranty Trust 
Co. of New York, 53 N.E.2d 370. 292 
N.Y. 1, motion denied 54 N.E.2d 
694, 292 N.Y. 579—Irwin v. Charles 
J. Tagliabue Mfg. Co.. 58 N.Y S 2d 
689, 269 App.Div. 1045, affirmed 66 
N.E.2d 589, 295 N.Y. 818—Auto¬ 
matic Truck Loader Corp. v. City 
of New York. 57 N.Y.S.2d 295. 

Action iu eguity 

N.Y.—Gervis v. Halsey, 294 N.Y.S. 
74, 250 App.Biv. 297. 

7. U.S.—^American Cyanamid Co. v. 
Wilson & Toomer Fertilizer Co., 

C. C.A.Fla., 51 F.2d 665. 

Ark.—^Peoples Nat. Bank v. Cohn, 110 
S.W.2d 42, 194 Ark. 1098. 

Cal.—^Lewis v. Security-First Nat. 
Bank of Los Angeles, 137 P.2d 864, 
58 Oal.App.2d 827—^Perkins v. Ben- 
guet Consol. Mining Co., 132 P.2d 
70, 55 Cal.App.'2d 7.20, certiorari de¬ 
nied 63 S.Ct. 1435, 319 U.S. 774, 87 | 
L.Ed. 1721, rehearing denied 64 S. j 
Ct, 429, 320 U.S. 803, 815, 88 LEd. 
485—Tillson v. Peters, 107 P.2d 
434, 41 Cal.App.2d 671—Bacon v. 
Kessel, 87 P.2d 857, 31 Cal.App.2d 
245—^Andrews v. Bush, 293 P. 152, 
109 CaLApp. 511. 

Conn.—Hickey v. Slattery, 131 A. 558, 
103 Conn. 716. 

D.C.—Hurdle v. American Security 
& Trust Co., 32 P.2d 954, 59 App. 

D. C. 58. 

Idaho.—^Ellis v. Capps, 269 P. 597, 46 
Idaho 606, followed in Ellis v. 
Younie, 269 P. 599. 46 Idaho 613. 

Ill.—Cummings v. Stella, 60 N.B,2d 
41. 325 I11.APP. 333—Richey v. 

Northwestern University, 55 N.B. 
2d 406, 323 IlIJlp;?. 293. 

Ind.—Logan v. Hite, 13 N.E.2d 702, 

' fl4 Ind. 233. 

Ka®.—HiU V. Grand Lodge, I. O. O. 
of Kansas, 138 p.2d 438, 157 
Khn. 34—McCar^fcEy v. Sink, 107 P. 
2d 790, 152 Kan. ©09. 

Ky.—MueiminsrhoK v. . Fifedlander, 
172 aW.2d 457, 294 Ky. 664. 

La.—^Pickier v. Meal, 2 La,App.' 768, 
applying Arkansas law, ' 

10^ 


Md.—Rosenthal v. Heft. 142 A- 598, 
155 Md. 410. 

Minn.—^Aab v. Schonlau, 238 N.W. 

4,80. 184 Minn. 225. 77 A L R. 423. 
Miss.—^Whitaker v. Davenport, 10 So. 

2d 202. 193 Miss. 523. 

Mo.—Carter v. Burns, 61 S.W.2d 933, 
332 Mo. 1128. 

N.C.—Jackson v. Hewlett, 197 S.E. 
158, 213 N.C. 805. 

Okl.—People, to Use of Shutt, v. 
Farmers Gram & Supply Co. of 
Lambert, 46 P.2d 348, 172 Okl. 578 
—^Hartzell v. Choctaw Lumber Co. 
of Delaware, 22 P 2d 387, 163 Okl. 
240—Seanor v. Browne, 7 P.2d 627, 
154 Okl. 222. 

Tex.—City of Gainesville v. Harder, 
162 S.W.2d 93, 139 Tex. 155— 

Fruth V. Gaston, Civ.App., 187 S.W. 
2d 581, refused for want of merit 
—Gay V. Crow, Civ.App., Ill S.W.2d 
782, error dismissed—Matlock v. 
Gulf, C. & S. F. Ry. Co., Civ.App., 
70 S.W.2d 279, error dismissed— 
Ley V. Ley, Civ.App., 62 S.W.2d 
503, error dismissed—-Eldridge v. 
Poirier, Civ.App., 50 S.W.2d 888, er¬ 
ror refused—^Ilseng Production Co. 
V. Shackelford, Civ.App., 33 S.W.2d 
816—Murchison v. Davis, Civ.App., 
4 S.W,2d 1016—Republic Supply Co. 
V. Waggoner, Civ.App., 283 S.W. 
537—Gray v. Powell, Civ.App., 282 

S.W. 631—^McKenzie v. Hill Coun¬ 
ty, Civ.App., 263 S.W. 1073. 
Wash.—Wrigbt v. Johanson, 1233 P. 
16, 132 Wash. 682, reheard 236 P. 
807, 135 Wash. 696. 

37 C.J. p 763 notes 13-15. 

Statutes of limitation governing ac¬ 
tions on contracts in general see 
supra §§ 44-61. 

Statute governing tort actions dis¬ 
tinguished 

The Oklahoma three-year and two- 
year statutes of limitation were in¬ 
tended to be mutually exclusive, the 
former covering oral contractual and 
statutory liabilities and th^ latter 
nonstatutory tort ' liabilities*—Mqm- 
and V. Universal Film Exchange, D. 
C.Mass., 43 F.Supp* 996. 

"Actions for debt” 

Cl) Phrase *^ctfons for debt,”^‘fn 
tWe-year limitation statute as to un¬ 
written contracts does not mean 
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is shorter than that prescribed for actions on in¬ 
struments in writings or actions on sealed instru¬ 
ments,^ although in some instances a longer period 
is designated.i^ 

The distinctions between oral and written con¬ 
tracts are discussed infra § 68, and also, in con¬ 
nection with the discussion of what constitutes a 
written contract, supra § 60; limitations applicable 
to actions on implied contracts are considered infra 
§ 69; statutes dealing with actions on liabilities 


§ 67 

not arising out of written instruments infra § 70; 
and statutes relating to actions for money lent in¬ 
fra § 71. 

An auction on the official bond of a public officer 
has been held to be governed by the statutes of 
limitation governing actions on unwritten contracts 
or debts not evidenced by a writing,il and, as dis¬ 
cussed supra § 60, not by the statutes applicable to 
actions on written contracts. 

Actions wider Fair Labor Standards Act, An 


common-law action for debt in Its 
literal interpretation.—Rose v. First 
State Bank of Paris, Tex., 59 S.W.2d 
510, 122 Tex. 298—Uhler v. Todd 

Houston Shipbuilding Corp., Tex.Civ. 
App., 198 S.W.2d 631. 

(2) “Actions for debt,” as used in 
limitation statute, embrace all liabil¬ 
ities payable in money only when not 
founded on a writing, whether based 
on mere personal contract, specialty 
debt, or strictly legislative liability. 

U.S.—Jones v. Canon, D.C.Tex., 3 P. 
Supp. 49, 

Tex.—Rose v. First State Bank of 
Paris, Civ.App, 38 S.W.2d 863, 
affirmed 59 S.W.2d 810, 122 Tex. 
298. 

(3) Debt need not be evidenced by, 
or founded on, contract.—Shaw v. 
Bush, Tex.Civ.App., 61 S.W.2d 526, 
error refused. 

(4) Actions on assessment against 
bank stockholders are ’‘actions of 
debt.” 

U. S.—Jones v. Canon, D.C.Tex,, 3 F. 
Supp. 49. 

Tex.—Shaw v. Bush, supra—^Austin 
v. Proctor, Civ.App., 291 S.W. 702. 

(5) Personal liability of bank’s 
officers receiving deposits knowing 
bank was insolvent, created by stat¬ 
ute, was a “debt.”—Rose v. First 
State Bank of Paris, Tex., 59 S.W.2d 
810, 122 Tex. 298. 

(6) Cause of action based on pav¬ 
ing certificate levied against property 
of owner in invitum is barred by 
statute.—Stevens v. W. J. Lackey & 
Co., Tex.Civ.App., 179 S.W.2d 435— 
Broussard v. Uvalde Rock Asphalt 
Co., Tex.Civ.App., 149 S.W.2d 972, er¬ 
ror dismissed, judgment correct— 
McTaggart v. Texas Bitulithic Co., 
Tex-Civ.App., 132 S.W.2d 436—^Bauer 

V. Texas Pac- Coal & Oil Co., Tex. 
Civ.App., 100 S.W.2d 122^Uvalde 
Paving Co. v. Townsend, Tex.Giv. 
App., 92 S.W-2d 1128—^Real ©state 
Ltand Title & Trust Co. v. Beryle, 
Tex,Civ.App., 88 S.W.2d 767—Thomp¬ 
son V. Thurber Brick Co., Tex.Oiv. 
Appi., 42 S.W.Sd 93, ^jfTor refused. , 

(T) Other actions actions for 
“debt.'’—Owen v. Ring, 111 S.W.2d 
6^5, bex. llj4 A.LuB. 859— 

Le^fe Tex.Civj^pp., 


172 S.W.2d 777, error refused.—Re¬ 
fugio Lumber Co. v. Bailey, Tex.Civ. 
App., 172 S.W.2d 133, error refused 
—American Indemnity Co. v. Ernst 
& Ernst, Tex Civ.App, 106 S.W.2d 
763, error refused—Easterling v. 
Murphey, Tex.Giv.App., 11 S.W.2d 
329, error refused—City of Cisco v. 
Varner, Tex.Civ.App., 8 S.W.2d 311, 
affirmed, Com.App., 16 S.W.2d 265— 
37 C.J. p 737 note 77 [c], p 763 note 
10 . 

Particular actions held within stat. 
ute 

(1) Action for double wages re¬ 
coverable by seaman under statute 
during wrongful delay in payment of 
wages due.—Buckley v. Oceanic S. S. 
Co., C.C.A.Cal., 6 P.2d 545. 

(2) Action on engineer’s employ¬ 
ment contract evidenced by minutes 
of meeting of irrigation district di¬ 
rectors.—^Aall v. Riverside Irr. DIst., 
289 P. 22, 157 Wash. 442. 

(3) Action on note in which pa¬ 
rol extension was relied on.—Remy 

V. Sayeg, Tex.Civ.App., 13 S.W.2d 
472. 

(4) Action on notation on note in¬ 
dorsed as security for loan.—Mur- 

I chison V. Davis, Tex.Civ.App, 4 S. 

: W.2d 1016. 

(5) Other actions. 

U.S.—Tiger v. Sellers, C.C.A.Okl., 145 
P.2d 920. 

Ark.—Tolbert Bros, & Co. v. Molin- 
der, 12 S.W.2d 780, 178 Ark. 888. 
Cal.—D. A. Foley & Co. v. State, 6 
P.2d 283, 119 CaLApp. 300. 

Kan.—Bell v. Bank of Whitewater, 
73 P.2d 1059, 146 Kan. 901. 

Okl.—Pickle v, Martin, 112 P.2d 1081, 
188 Okl. 689. 

Tex.—^Uvalde Const. Co. v. Joiner, 126 
S.W.2d 22, 133 Tex. 593—^American 
Rio Grande Land & Irrigation Co. 
V. King, Civ.App., 107 S.W.2d 1085. 
Wash.—State ex rel. Bradford v. 
King County, 85 P.2d 670, 197 
Wash. 393. 

37 C.J. P 763 note 15 Eal-CdJ. 

FartidLlar aetlDns held Mot within 
statute 

Cl> Action OB written contract to 
transport goods by motortrucl^ with¬ 
in stata—Steely v., General Hills, 
Tex., 67 S-Ot. 439, rehearing denied 
67 S.Ot. 628. 


(2) Replevin action involving own¬ 
ership of personal property.—Shi- 
nault V. Shmault, 112 So. 593, 146 
Miss. 900. 

(3) Other actions. 

U.S.—^Donald v. Bird, C.C A.Ariz., 85 
P.2d 663—Johnson v. Umsted, C.C. 
A.Ark., 64 P.2d 316. 

Cal.—Bank of America Xat. Trust 
& Savings Ass’n v. Dennison. 47 
P.2d 296, 8 Cal.App.2d 173—Wein¬ 
berg Co. V. Heller, 239 P. 358, 73 
Cal.App. 769. 

Ga.—Smith v. Aldridge, 15 S-E.2d 430, 
192 Ga. 376. 

Ill.—Garrett Biblical Institute v. Na¬ 
tional Fire Ins. Co. of Hartford, 267 
Ill.App. 117. 

Ind.—Kirmse v. City of Gary, 51 N. 

E.2d 883, 114 Ind.App. 558. 

Tex.—Messerole v. Messerole, Civ. 

App., 154 S.W.2d 189. 

37 C.J. p 763 note 15 [ej. 

8. U.S.—^Kordewick v. Indiana Har¬ 
bor Belt R. Co., C.C.A.I11., 157 F. 

! 2d 763, certiorari denied 67 S.Ct 
i 502. 

Ark.—Louisville Silo & Tank Co. v. 
Thweatt. 295 S.W. 710, 174 Ark. 
437. 

Ky.—Durrett v. Rider’s Adm’x, 294 

S. W. 156, 219 Ky. 695. 

Miss.—^Attala Warehouse & Com¬ 
press Co. V. J. N. Alexander Mer¬ 
cantile Co., 102 So. 779, 139 Miss. 
615. 

Okl.—Close V. Coates, 102 P,2d 613, 
187 Okl. 315. 

37 C.J. p 763 notes 14, 15. 

9. N.T.—Matter of Hibbard. 153 N. 

T. S. 1097, 89 Misc. 707, 14 Mills 
Surr. 124. 

10. Wyo.—^Mutual Life Ins. Co. v. 
Summers, 120 P. 185, 19 Wyo. 441. 

37 C.J. p 763 note 13, 

11- Tex,—Cowart v. Russell, 144 S. 

W.2d 249, 136 Tex 562—Hatcher v. 
State. 81 S.W.2d 499, 125 Tex 84, 
98 A.L.R. 1213—^Bernadoni v. Hol¬ 
man, Civ.App., 177 S.W.2d 321, er¬ 
ror refused—Hodges v. Price, Civ, 
App., 163 S.W.2d 868, error refused 
—Bexar County v. Maverick, Civl 
App., 159 S.W.2d 140, errbr are- 
fused—^^tna Casualty & ^Surety 
Co. V. State, for Use and Benefit 
of City of Dallas, Civ.App., 86 S. 

W.2d 826, error dismissed. 
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§ 68 

action by an employee against an employer to re¬ 
cover overtime compensation and other items un¬ 
der the Fair Labor Standards Act has been held 
to be based on an oral contract and to be within 
the statutes of limitation governing actions on oral 
contracts and this has been held to be true even 
though the employment was based on a written 
contract, where parol evidence is required to in¬ 
voke the contract.i3 Actions under the Fair Labor 
Standards Act as constituting actions on contracts 
generally are considered supra § 47. 

§ 68. - Contracts Partly in Writing 

Actions on contracts which are partly in writing and 
partly oral are subject to statutes of limitation govern¬ 
ing oral contracts, as are actions on written agreements 
which are so indefinite as to necessitate resort to parol 
testimony to make them complete. 

For the purpose of distinguishing between oral 
and written contracts, as those terms are used in 
the statutes of limitation, a written contract, as 
defined supra § 60, is one which in all its terms is 
in writing; and a contract partly in writing and 
partly oral is in legal effect an oral contract, an 
action on which is governed, as to the period of 
limitation, by the statute governing oral contracts 
generally,although a contract does not rest partly 
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in parol merely because proof of perform^ce fe 
necessary in order to hold the party liable on Ms 
promise.^® 

The rule has been laid down that, if an agree¬ 
ment, as set forth in writing, is so indefinite as to 
necessitate a resort to parol testimony to make it 
complete, in applying the statute of limitations it 
must be treated as an oral contract.^® The inter¬ 
pretation of a written contract in the light of stat¬ 
utes existing at the time of its execution does not 
convert it into an oral contract.l'^ 

Promissory notes void by statute on which there¬ 
fore there can be no recovery cannot form part 
of a contract so as to impart to the latter a writ¬ 
ten character.•' 

A mere receipt for money or property is not a 
contract in writing.^® 

§ 69. - Implied Contract 

Actions based on Implied contracts are generally 
subject to the same limitation as that governing express 
oral contracts, and no distinction is made between ex¬ 
press and implied contracts. 

Actions based on implied contracts must be 
brought within the period of limitations specified in 


la. U.S.—Lorber v. Rosow, B.C. 
Conn., 68 F.Supp. 841—Reliance 
Storage & Inspection Co. v. Hub¬ 
bard, D.C.Va., 60 F.Supp. 1012— 
Clark V. Jacksonville Compress Co., 
D.C.Tex., 46 F.Supp. 43. 

Tex.—Uhler v. Todd Houston Ship¬ 
building Corp., Civ.App., 198 S.W. 
2d 631. 

•OoxnpeiLsation, damages, aad attor¬ 
ney’s fees 

U.S.—Cunningham v. Weyerhaeuser 
Timber Co., D.C.Wash., 62 F.Supp. 
664. 

Tex.—^Hollingsworth v. Cities Service 
Oil Co., Civ.App., 199 iS.W.2d 2-66, 
error refused. 

13. Ill.—Orminski v. Hyland Elec¬ 
tric Supply Co,, 62 N.B.2d 14, -326 
IlLApp. 392. 

Contract between employer and union 

Ill.—Orminski v. Hyland Electric 
Supply Co., supra. 

14. U.S.—Illinois Cent. R. Co. v. 
Moore, C.C.A.Miss., 112 F.2d 9'69, 
reversed on other grounds 61 'S.Ct 
764, 312 U.S. 630, 85 L.Ed. 1089. 

Cal.—Cleaveland v. Intercity Parcel 
Service, 72 P.2d 179, 22 Cal.App.2d 
574. 

Fla.—Johnson v. Harrison Hardware 
& Furniture Co., 160 So. '878, 119 
Fla. 470. 

Ill.—^Electrical Contractors' Ass'n of 
City of Chicago v. A. S. Schulman 
^Electric Co., 57 N'.B.2d 220, 324 Ill. 


App. 28, affirmed 63 N.E.2d 392, 391 
Ill. 833, 161 AX.R. 787. 

Kan.—Corpus Juris q.noted in Fey v. 
Loose-Wiles Biscuit Co., 76 P.2d 
'810, 81:3, 147 Kan. 31. 

Ky.—Lyons v. Molse's Bx’r, 183 S.W. 

2d 493, 2918 Ky. 868. 

Mo.—Quint V. Kingsbury, App., 289 
S.W. 667. 

37 C.J. p 764 note 18. 

In Texas 

(1) The rule stated in the text has 
been followed.—Cannaday v. Martin, 
Civ.App., 98 S.W.2d 1009, error dis¬ 
missed—^Parmer County v. Smith, 
Civ.App., 47 S.W.2d 888. 

(2) However, It has also been held 
that there is a tendency not to give 
such a strict construction of the 
words “contract in writing" as would 
classify all contracts as oral con¬ 
tracts which are partly written and 
partly oral.—Donada v. Power, Civ. 
App., 184 S.W. 798. 

15. Ill.—^Plumb V. 'Campbell, 18 N.B. 
790, 129 Ill. 101. 

16 , U.S.—Kordewick v. Indiana Har¬ 
bor Belt R, Co., C.C.A.I11., 157 F.2d 
763. 

Cal.—Meyers v. Guardian Life Ins. 
Co. of America, 66 P.2d 763, 20 Cal. 
App.2d 268. 

Fla.—Johnson v. Harrison Hardware 
& Furniture Co., 160 So. 878, 119 
Fla. 470, 

III.—Novosk V. Reznick, 66 N.B.2d 
■318, 323 Ill.App. 544—^National Sup¬ 


ply Co.-Midwest V. Burns, 54 K.E 
2d 61, 322 IlLApp. 1-81. 

Ky.—Corpus Juris cited iu Lyons v. 
Moise's Bx'r, 183 S.W.2d 493, 496, 
298 Ky. 8618. 

Mo.—Lively v. Tabor, 107 S.W.2d 62, 
341 Mo. 362, 111 A.L.R. 976—Her; 
week V. Rhodes, 34 is.w.2d 32, 32^ 
Mo. 29—Quint v. Kingsbury, App,, 
289 S.W. '667. 

Tex.—Cannaday v. Martin, CivApp,, 
98 S.W.2d 1009, error dismissed. 
87 C.J. p 764 note 21. ' 
Asoertalnmeut of amount , , 

Where written contract contains 
definite promise to pay money, ]but 
does not name amount, fact that 
amount must be ascertained by ei4- 
dence aliunde does not bring contract 
into category of one partly writt^ 
and partly oral, but rule is otherwisa 
if parol evidence is necessary to sho# 
promise to pay.—Lyons v, Mdis# 
Bx'r, 18‘3 S.W.2d 493, 298 Ky, 8^8. 

17. Ill.—Hartzell v. Clncinn«^ 
Hamilton & Dayton R, Co., 218.1% 
App. 663. 

18. Ark.—^Warmack v. Askfew, 132 
W. 1013, 97 Ark. 19. 

87 C.J. p 764 note 24. 

19. Ark.—Warraack v. Askew, 

Ohio.—^Chamberlain v. Hosfofd, 

B.2d 265, appeal dismissed U 
2d 708, 139 Ohio St. 628. 

Receipt for money with 
repay or apply see supra 
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the applicable statute of limitations, which usually 
is the same as that governing express oral contracts, 
and no distinction is made between actions on ex¬ 
press and implied contracts not evidenced by an 
instrument in writing.20 The same limitation is 
generally applied where the action on the implied 
contract arises from the duty created by, or result¬ 
ing from, a written contract.^! 
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In some jurisdictions, however, statutes prescrib¬ 
ing the period of limitation for, actions founded on 
contracts have been construed to apply only to cer¬ 
tain specified contracts actually or expressly made, 
and not to contracts raised by implication of law 
and in one of such jurisdictions the statute applica¬ 
ble to all personal actions other than those enu¬ 
merated has been held to govern actions on im¬ 
plied or quasi contracts.23 It has also been held 


2a U.S.—^Hilpert v. C. I. R., C.C.A. 
Fla., 151 iF.2a 929—Redfield Inde¬ 
pendent School Dist. No. 20 v. 
Schnetzer, C.C.A.S.D., 94 P.2d 257 
—^Keen v. Mld-Oontinent Petroleum 
Corp, D.-C.Iowa, i58 F.Supp. SI'S— 
Momand v. Universal Film Ex¬ 
change, D.C.Mass., 43 F.Supp. 996— 
Brownell v. City of St. Petersburg, 
X>.dPla., 3'8 F.Supp. 1003, reversed 
on other grounds, C.C.A., Brownell 

V. City of St. Petersburg, Fla., 128 
F.2d 721. 

Ala.— Corpus Juris cited iu Mutual 
Building & Loan Ass’n v. Watson, 

147 So. '817, 818, 226 Ala. 526. 

Ark.—Clements v. Citizens’ Bank, 9 

S,W.2d 569, 177 Ark. 108'5. 

Cal.—^Longway v. Newbery, 91 P.2d 
110, 13 Cal.2d 603—Moore v. Teel, 
45 'P.2d 412, 6 Cal.App.2d 696— 
Pfleger v.'Johnson, 4 P.2d 788, 118 
Cal.App. 55—Hocker v. Glover, 298 
P. 72, 113 CaLApp. 152. 

Colo.—^Ahart v. Sutton, 244 P. 306, 
79 Colo. 145. 

D.C.—Moran v. Schlosberg, 90 P.2d 
408, 67 App.D.C. 163. 

Ga—Harrison v. Citizens & Southern 
Nat. Bank, 195' S.E. '7-60, 185 Ga. 
S-SS— JStillwell V. Mclntire, 19 S.E. 
2d 334, 67 Ga.App. 31. 

Ill.—Clarke v. Baird, 67 N.E.2d 492, 
329 IlLApp. 181—Ralph Martin & 
Co. V. McCue, 26 N.E,2d 526, 304 
IlLApp. 358. 

Iowa— Corpus Juris cited iu In re 
Lunt’s Trust, 24 N.W.2d 467, 469— 
Anderson v. Anderson, 12 N.W.2d 
571, 234 Iowa 277. 

KAn.—^Railroad Bldg., Loan & Sav¬ 
ings Ass’n V. Bankers Mortg. Co., 
51 P.2d 61, 142 Kan. 664, 102 A.L. 
R. 140—Glathart v. Madden, 253 P. 
426, 122 Kan. 563. 

Kyj —Stacy’s Adm’r v. 'Stacy, 178 S. 

W, 2d 42, 296 Ky. 619—Sparkman v. 
Triplett, 167 S.W.2d 323, 292 Ky. 
669. 

Md.—^Eullhjian v. Rullman, 129 A, 7, 

148 Md. 140, 

Mmn.—Spensley v. Oliver Iron Min¬ 
ing Co., 13 N.W.2d 426, 216 Minn. 
451—Township of Normania v. Yel¬ 
low Medicine County, 286 N.W. '881, 
205 Minn. 451. 

Mo.—Nicholas v. First Nat. Bank iu 
St; Louis, 138 S.W.2d 822—Lively 
V. Tabor, 107 S.W.2d 62, 341 Mo. 
352, 111 AJI^.R. 976—Mozingo v. 
Mozfingo, App., 149 S.W.2d 897. 

Neb.^—^^ebraska State Bank Liquida¬ 


tion Ass’n V. Village of Burton, 279 
N.W. 319, 134 Neb. 623. 

N.Y.—Scholen v. Guaranty Trust Co. 
of New York, 63 N.B.2d 370, 292 N. 
Y. 1, motion denied 54 N.E.2d 694, 
292 N.Y. 579—Sarasohn v. Andrew 
Jergens Co.. 45 N.Y.S.2d 888. 

Okl.—Blunck v. Blunck, 44 P.2d 963, 
172 Okl. 255. 

Pa.—BishofC v. Fehl, 29 A.2d 58, 345 
Pa. 639, 143 A.L.R. 1068—Perkins 
V. Philadelphia National Bank, 19 
Pa.Dist. & Co. 475—In re Diament’s 
Estate, Orph., 29 DeLCo, 255. 

Tex.—Republic Nat. Bank of Dallas 
V. Maryland Cas. Co., Civ.App., 184 
S.W.2d 496—Supreme Lodge An¬ 
cient Order of United Workmen v. 
Kemper, Civ.App., 155 S.W.2d 54, 
error refused—City of Wink v. R. 
B. George Mach. Co., Civ.App., 73 
S.W.2d 653, error dismissed. 

37 C.J. p '764 note 26. 

Waiver of tort 

"(1) One who waives a tort and 
sues on implied contract waives the 
entire tort, and contract limitations 
ordinarily will apply. 

Kan.—^Dougherty v. Norlin, 78 P.2d 
65, 147 Kan. 565. 

Mont.—Stagg v. Stagg, 300 P. 539, 90 
Mont. 180. 

37 C.J. p 766 note 30 [a], 

(2) The loser of a government 
bond, which was sold by the finder, 
after failing to locate the loser, 
waived the tort when she brought an 
action to recover proceeds from the 
sale of the bond.—Dougherty v. Nor¬ 
lin, supra. 

21. U.S.—^Hummel v. Equitable (Life 
Assur. Soc., C.C.A.I11., 161 P.2d 994. 
Ala.—Turner v. Williams, 180 So. 
95, 236 Ala. 602. 

Cal.—^Kellum v. San Mateo County 
Title Co., 15 P.2d 876, 127 .Cal.App. 
276^Fall V. Lincoln Mortg. Co., 2 
P.2d 58, 116 CaLApp. 661. 

Ill.—^Witkowsky v. Ravislow Country 
Club, 53 N.E.2d 297, 321 IlLApp. 
626. 

Ky.—Thornton v. Black, 173 S.W.2d 
819, 295 Ky. 72.' 

Wash.—^McMillen v. Bancroft, 298 P. 

460, 162 Wash. 176. 

37 C.J. p 766 note 27. 

Implied liability arising out of writ¬ 
ten agreement as subject to some 
statutes relating to written con¬ 
tracts see supra § 59, 
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Actlous to recover purchase mouey 
Cal-—^Artenay v. Hansen, 31 P.2d 460, 
138 Cal.App. 39. 

Fla.—^Nuveen v. City of Quincy, 166 
So. 153, 115 Fla 610, 54 AL.R. 600 
—^Ball V. Roney, 160 So. 240, 112 
Fla 185. 

Surety’s action for reimbursenieiLt 
(1> An action by a surety on the 
obligation of the principal to repay 
him is an action on an implied coh- 
tract within the statute. 

Ark.—Shinn v. Kitchens, 186 S.W.2d 
168, 208 Ark. 321. 

Ga—Lamis v. Gallianos, 194 S.E. 923, 
57 GaApp. 238. 

Idaho.—^Tritthart v. Tritthart, 133 P. 
121, 24 Idaho 186. 

Ill.—Runyan v. Moon, 267 IlLApp. 
312. 

Ind.—Deuitt v. Boring, 23 N.E. 1085, 
123 Ind. 4—Kreider v. Isenbice, 23 
N.E. 786, 123 Ind. 10. 

Mo.—Krebs v. Bezier, 89 S.W.2d 936, 
338 Mo. 366, 103 A.L.R. 1177. 

N.C.—Sherrod v. Woodard, 15 N.C. 
360, 25 Am.D. 714. 

Ohio.—Poe V. Dixon, 54 N.E. '86, 60 
Ohio St. 124, 71 Am.S.R. 713. 

(2) Where a surety pays his prin- 
ciixal’s obligation without taking an 
assigrnment thereof, his cause of ac¬ 
tion against his principal is based on 
an implied obligation to pay, and is 
therefore barred by the five-year stat¬ 
ute of limitations.—^Porter v. BedelL 
116 S.W.2d 641, 273 Ky. 296—'37 C.J. 
p 766 note 27 [f]. 

22. La.—Reddick v. White, 15 So. 
487, 46 La.Ann. 1198. 

37 C.J. p 766 note 28. 

23. La.—^Maggio v. Papa, 18 So.2d 
645, 206 La. 38—^Bauer v. Albers, 
175 So. 39, 187 La. 495—Carey v. 
Cooney, App., 163 So. 674—PUrvIs 
V. Purvis, App., 162 So, 239—Green-i 
field Box Co. V. Independencse 
Veneer & Box Mfg. Co., 4 JUaApp. 
690. 

Actions for money lent see infra? 9 
71. 

Particular actloiu withiu statute 

(1) Buyer’s action for 
ment of part of amount paid w4t%^ 
knowledge of shortage %» 
oi^ly in tep ydars.^^^reen^leld Boif 
V. Independence '^^eex Box^ 

Co.', Ill So. 608, 163 La. 86. 

<2) La^yfnj Wfier is not barred hi 
petitory action frotn elaUming and 
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that “quasi contracts,” which are fictions of law 
adopted to enforce legal duties by actions ex con¬ 
tractu where no proper contract exists, express or 
implied, are not within a statute of limitations lim¬ 
iting debts founded on any “lending or contract 
without specialty.”-^ Elsewhere an action on an 
obligation created or implied by law, or a “quasi 
contract” is generally treated as an action on an 
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obligation or liability not founded on an instrument 
in writing.25 It has also been held that the limi¬ 
tation of a suit on an implied contract is the same 
as that on a written contract not under seal.26 
Various actions have been held to be based on 
implied or quasi contracts or to be governed by 
the statutes of limitation applicable to such ac¬ 
tions,^7 including actions for money had and re- 


recovering rents by prescription of 
one or three years, nor is obligation 
of possessor in bad faith to restore 
thing and revenues resulting barred 
by prescription of one year, since 
obligation arises from quasi con¬ 
tract.—Roussel V. Railways Realty 
Co., 115 So. 742, 165 La, 536. 

(3) Claim for value of use of land 
was not prescribed for ten years, and 
three-year limitation applicable to ac¬ 
tion for arrearages of rent charge 
was inapplicable—^Lee v. Riggs, 127 
So. 114, 13 LaApp. 34. 

24- Pa.—^In re Erny*s Estate, 12 A.2d 
333, 337 Pa 542—Gitt v. Borough 
of Hanover, Com PI. 55 York Leg. 
Rec. 13. 

The obligation of a parent to main¬ 
tain an indigent adult child, and the 
consequent liability to reimburse the 
state and municipal authorities for 
such maintenance are purely statu¬ 
tory and in derogation of the common 
law, and being imposed irrespective 
of the intention of the parties, they 
are quasi-contractual and not within 
the statute described in the text,— 
In re Erny's Estate, 12 A.2d 333, 337 
Pa. 542. 

25. Ill.—Lyons v Morgan County, 
40 ]SrE.2d 103, 313 Ill.App 296. 

Kan.—Sharp v. Sharp, 117 P.2d 561, 
154 Kan. 175—Boggs Oil & Drilling 
Co. V. Helmench & Payne, 67 P.2d 
579, 145 Kan. 747. 

Minn.—Richey & Gilbert Co. v. 
Northern Pac. Ry. Co., 204 N.W. 27, 
163 Minn. 349, applying Washing¬ 
ton law. 

Tex.—Cowart v. Russell, 144 S.W.2d 
249, 135 Tex. 562. 

37 C.J. p 764 note 23, p 766 note 50, 
p 781 note 73. 

Action to recover salary deductions 
Ohio.—^Hull V City of Cleveland, 70 
N.E.2d 137, 79 Ohio App. 87. 
Property taken by county without 
condemnation 

Elan.—Webb v. Board of Comers of 
Crawford County, 274 P, 249, 127 
Kan. 547. 

26. Ala.—^Spragins v. McCaleb, 188 
So. 251, 237 Ala. 658. 

27. U.S.—McNair v. Burt, aC.A.Fla. 
*68 F.2d 814—Johnson v. Umsted, 
C.C.AjVrk., 64 P.2d 316—Hughes v. 
Reed, C.CJLOkl., 46 F.2d 435. 

CaL—Ough V. Ansonia Oil Co., 279 
F. 4?S1, 99 CaLApp. 769. 


Conn—Bohun v. Kinasz, 200 A. 1015, 
124 Conn 543. 

Fla—Perry v Reichert, 151 So. 403, 
113 Fla. 125. 

Ga.—^Harrison v Citizens & Southern 
Nat. Bank, 195 S E. 750, 1S5 Ga. 
556—Dukes v. Rogers, 21 S E 2d 
295, 67 Ga App. 661—G. M. Shutt & 
Co V. Andrews, 171 S E. 219, 47 
Ga App. 530—Ponder v Barrett, 
169 SE. 257, 46 Ga.App 757. 

Ill.—Clarke v. Baird, 67 N.E 2d 492, 
329 Ill.App. ISl—^Martin v. Mar¬ 
tin’s Estate, 33 NE2d 713, 310 Ill. 
App. 259—Ralph Martin & Co. v. 
McCue, 26 N.E 2d 526, 304 Ill App. 
358—In re Jackson’s Estate, 21 N. 
B2d 792, 300 Ill.App. 566. 

Kan—^In re Crawford’s Estate, 125 
P 2d 354, 155 Kan- 3SS—Bock v. 
First Nat Bank, 255 P. 68. 123 Kan. 
304—Kansas State Bank v. Shaible, 
234 P. 40, 118 Kan. 73. 

Ky.—Kentucky - Tennessee Light & 
Power Co. v. Moats, 162 S.W.2d 526, 
290 Ky. 690—-Williams* Adm’r v. 
L^nion Bank & Trust Co, 143 «S.W. 
2d 297, 283 Ky. >644, 131 A.L.R 1364. 
Md—RuIIman v. Rullman, 129 A. 7, 
148 Md. 140. 

Miss—McDowell v. Minor, 160 So 
389, 174 Miss. 848. 

Mo.—Coleman v. Crescent Insulated 
Wire & Cable Co., 168 S W 2d 1060, 
350 Mo. 781—^Missouri Tp, Chari¬ 
ton County V. Farmers’ Bank of 
Forest Green, 42 SW2d 353, 328 
Mo. 868, transferred, see, App, 12 
'S.W.2d 763. 

Mont—^Stagg v. Stagg, 300 P. 539, 90 
Mont. 180. 

N J.—^Kip V. People's Bank & Trust 
Co., 164 A. ^253, 110 NJLaw 178. 
N.Y—^Equity Corp. v. Groves, 60 N. 
E2d 19, 294 N.Y. 8—In re Rheims’ 
Estate, 53 N.Y.S.2d 269, 269 App. 
Div. 670, motion denied 54 N.Y.S. 
2d 371, 269 App.Div. 695, affirmed 
64 N.E.2d 276, 295 N.Y. 561—Kes- 
ner v. Title Guarantee & Trust Co , 
20 N.Y.S 2d 486, 259 App.Div. 597, 
affirmed 29 N.E 2d 935, 2®4 NY. 622 
—In re Joy’s Estate, 13 N Y.S 2d 
563, 257 App Div. 1059, reargument 
denied 14 N.YS.2d 807, 257 App. 
Div. 1080, appeal denied—In re 
Wilder, 20 N.Y.S 2d 69, 174 Misc. 
244—^Eichacker v. New York Tele¬ 
phone Co, 14 N.T.S.2d 17, 171 Misc.' 
847, reversed on other grounds 30 
N.Y* S.2d 723, motion dismissed 33 
N.Y,S.2d 385, 263 ^App.Div. 957—j 
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Lyon V, Tooker, 6 NTS 2d 1S7, 16S 
Misc. 915, affirmed 10 N Y S 2d 240, 
256 App Div. 905, affirmed 23 NE 2d 
550, 281 N.Y. 735—People v. S- W 
Straus & Co., 285 N.Y.S 64S, 15 S 
Misc. 1S6, 222, modified in part on 
other grounds 289 NYS 209, 248 
App Div 785, affirmed 290 N Y S 
423, 248 App Div. 785—Malakoff v. 
Frye, 284 N.Y S. 22, 158 Misc 171. 
applying Washington law—Sacks v 
Ventura, 2S2 N.Y.S. 821, 156 Misc 
656—^Keeley v. Clark, 211 NTS. 
391, 125 Misc 541—Rieger v 
Frankstram Realties, 68 N.Y.S 2d 
243—Liberty Mut. Ins. Co v. So- 
ciete Coiffure, 50 N.Y.S.2d 40. 

Ohio.—State ex rel. Board of Educa¬ 
tion of Springfield City School Dist 

V. Gibson, 199 N.E. 185, 130 Ohio 
St. 318. 

Okl—Blunck v, Blunck, 44 P.2d 963, 
172 Okl 255. 

Pa—In re Shelley’s Estate, 134 A. 
468, 287 Pa. 105, modification re¬ 
fused 135 A. 740, 288 Pa. 11—In re 
Harr, 195 A 766. 129 Pa Super. 249. 

S D—^In re Thompson’s Estate, 210 N. 

W. 738. 

Tenn.—Powell v. Blake, 33 S.W 2d 78. 
161 Tenn. 516. 

Tex.—Settegast v. Harris County, 
Civ App., 159 SW.2d 543, error re¬ 
fused—Crow V. Day, Civ.App, 96 
S.W 2d 100—Real Estate Land Title 
& Trust Co. V. Street, Civ App, 85 
.SW.2d 341, error dismissed—Guer- 
inger v. St. Louis, B. & M. Ry Co., 
Civ.App, 45 S.W.2d 110*8, affirmed 
82 S.W.2d 935, 125 Tex. 418—Price 
V. Powell, Civ.App., <57 S.W.2d 1121, 
error dismissed—Shirley v Collin 
County State Bank of Anna, Texas, 
Civ.App, 295 S.W. 256—Johnson v. 
Puckett, Civ.App, 265 S.W. 713. 

Va.—Webb v. U S. Fidelity & Guar¬ 
anty Co, 182 SB. •557, 165 Va. 388. 

Wash.—Mood v Mood, IS P.2d 21, 171 
Wash 210, adhered to 23 P 2d 1118, 
171 Wash. 210—^Adams County v. 
Bitzville State Bank, 281 P. 332, 
154 Wash. 140—In re Wilber, 276 
P. 876, 151 Wash. 625—McDonald 
V. McDonald, 258 P. 10, 14>4 Wash. 
35'8—City of Leavenworth v. •Sea¬ 
man, 245 P. 7, 139 Wash. 6. 

37 C.J. p 764 note 26 [a]-[i]. 

Breach of implied warranty 

Kan,—Chalhs v. Hartloff, 18 P2d 199, 
136 Kan. 823. 

Va.—Colonna v. Rosedale Dairy Co., 
186 S.B. 94, 166 Va. 314. 
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cetved,^^ actions to recover insurance premiums tions to recover the amount of taxes illegally or 
paid on an invalid policy,29 actions to recover the invalidly exacted,^! actions for unjust enrich.- 
amount of illegal or usurious interest paid,20 ac- 


Tazes paid for another 
Ark.—-Lincoln Nat. Life Ins Co. v. 
Huff, 197 S.W.2d 927—Brookfield v 
Bock Island Improvement Co., 169 
SW.2d 662, 205 Ark. 573, 147 A L. 
R 451. 

Shipper’s action for freigfht chargres 
exceeding: those authorized by rail¬ 
road commission is subject to stat¬ 
ute of limitations governing: implied 
contracts —Gulf & S. I. R. Co. v. 
Laurel Oil & Fertilizer Co., 158 So 
778, 172 Miss. 630, amended and sug¬ 
gestion of error overruled 159 So. 
838, 172 Miss 630, corrected 160 So 
564, 172 Miss. 630—37 C.J. p 764 note 
26 [c]. 

Action by legatee to enforce pay. 
ment of legacy charged on devised 
land was held governed, as respects 
personal liability of devisees, by six- 
year statute of limitations applicable 
to actions on contracts, since person¬ 
al liability of devisees was based on 
promise to pay implied from accept¬ 
ance of land subject to charge.— 
Mitchell V. Mitchell, 283 N.W. 448, 
230 Wis. 461—Trickle v. »Snyder, 2i59 
NW. 2'64, 217 Wis. 447, 97 AL.R. 989 
Fnblic officer’s action for coni];>ensa. 
tlon 

Tenn.—Tenpenny v. Cannon County, 
177 S.W.2d 817, 180 Tenn. 618. 

28. U.S.—^Hendryx v. E C Atkins & 
Co., C.C.A.Ga., 79 F.2d 508. 

Ala.—Mutual Building & Loan Ass’n 
V. Watson, 147 So. *817, 226 Ala. 526. 
Ariz-—Young Mines Co. v. Citizens’ 
State Bank. 296 P. 247, 37 Ariz. 621. 
Cal —^Pall V. Lincoln Mortg. Co , 2 P. 

2d 58, 115 Cal.App. 651. 

Ga.—Jasper School Dist. v. Gormley, 
196 S E. 232, 67 Ga.App. i537, trans¬ 
ferred, see, 193 S.B. 248, 184 Ga. 
756. 

Mass.—Gilmour v. Johnson, 160 N.E. 
87, 254 Hass. 294. 

Minn.—Township of Normania v. 
Yellow Medicine County, 2586 N.W. 
881, 205 Minn. 451. 

Mont.—^McFarland v. Stillwater 

County, 98 P.2d 321, 109 Mont. 1544 
—School Dist. No. 18 of Pondera 
County V. Pondera County, 297 P. 
498, 89 Mont. 342. 

N.Y.—^Agress v. Harmon Nat. Real 
Estate Corporation, 24 N.Y.S.2d 487, 
260 App.Div. 1029—Curley v. Smith, 
5 N.Y.S 2d 385, 168 Misc. 494, mod¬ 
ified on other grounds 8 N.Y.S 2d 
664, two cases, 255 App.Div. 952, 
affirmed 8 N Y.S.2d 665, 265 App. 
Div. 962, reargrnment denied 9 N. 
T S.2d 899, 256 App.Div 817 and re¬ 
versed on other grounds Buttles v. 
Smith, 22 NB2d 350. 281 NY. 226 
•—In re Arnold’s Will, 1 N.Y.S.2d 
38, 165 Misc. 45'5. 

Tex.—Causeway Inv. Co. v. Nass, 111 


S.W 2d 703, 131 Tex. 12, rehearing 
denied 112 S.W.2d 712, 131 Tex. 12. 
37 C.J p 764 note 26 [h] (2)-(4). 
Particular actions held within mle 

(1) Action to recover gasoline tax¬ 
es collected by defendant which he 
failed to turn over to state,—Attor¬ 
ney General of Utah v. Pomeroy, 73 
P2d 1277, 93 Utah 426, 114 A.L.R. 
726. 

(2) Action to recover money paid 
county under mistake of law.—^Mc¬ 
Farland V. Stillwater County, 98 P.2d 
321, 109 Mont. 544. 

(3) Action to recover money paid 
or obtained through honest mistake 
of fact or law. in absence of fraud, 
corruption, or willful diversion. 

U.tS.—^Early v. City of Helena, CCA. 

Ark., 87 F.2d 831—Futrall v. City 
of Pine Bluff, C.C.A.Ark., 87 F.2d 
711 

Ark —Fidelity & Casualty Co of New 
York V. State, for Use of Columbia 
County, 126 S.W.2d 293, 197 Ark 
1027. 

Utah —Petty & Riddle, Inc., v. Lunt, 
138 P.2d 648, 104 Utah 130. 

(4) Action to recover purchase 
money paid under written contract 
subsequently rescinded.—^Jacobson v. 
Mead, 55 P.2d 286, 12 Cal.App.2d 75, 
rehearing denied 65 P.2d 1267, 12 Cal. 
App.2d 75. 

(^) Petition against railroad to re¬ 
cover amount of overcharges.— 
Barnes v. Louisville & N. R. Co., 140 
S.W.2d 1041, 283 Ky. 261. 

(6) In stockholders’ derivative ac¬ 
tion for accounting, cause of action 
against officers and directors of cor¬ 
poration for diversion of corporate 
funds, for sales of corporate prod¬ 
ucts in excess of sales recorded on 
corporate books and embezzlement of 
proceeds of such sales, and for pay¬ 
ment of excessive and unearned sal¬ 
aries pursuant to a conspiracy 
formed by officers and directors of 
corporation—^Myer v. Myer, 66 N.Y.'S. 
2d 83, 271 App.Div. 46i5, motion dis¬ 
missed 66 N.Y.S.2d 618, 271 App.Div. 
823, affirmed 73 N.E.2d 662, 296 N.Y. 
979. 

(7) Other actions 

U.S.—^Loughman v. Town of Pelham, 
CCANY., 126 F.2d 714—Keim v. 
O’Brien, D.C.Pa, 46 F.Supp. 729. 
Cal —Oswald v Pacific Electric Ry 
Corporation, 46 P 2d 240, 7 Cal.App. 
2d 178^Richard Livingston, Inc,, v. 
Bank of America Nat. Trust & 
Savings Ass’n, App., 46 P.2d 195, 
modified on other grounds 66 P.2d 
276—^Ripley Improvement Co, v. 
Heilman Commercial Trust & Sav¬ 
ings Bank, 266 P. 835, 90 Cal.App. 
83. 


Hi.—O'Connell v. Chicago Park Disf., 
34 N.E.2d 836, 376 Ill. 550, 135 A. 
L.R. 698. 

Md—Webb v. Baltimore Commercial 
Bank, 31 A.2d 174, TSl Md 572. 
Mass.—Converse v. Boston Safe De¬ 
posit & Trust Co., 63 N E 2d 841, 
315 Mass. 544. 

Mo —National Surety Co. v. Columbia 
Nat. Bank of Kansas City, 153 -S. 
W.2d 364, 348 Mo. 226. 

Neb.—Torgeson v. Department of 
Trade and Commerce of Nebraska, 
2-54 N.W. 740, 127 Neb. 49—Torge¬ 
son V. Department of Trade and 
Commerce of Nebraugka, 254 N.W. 
7.35, 127 Neb. 38. 

N.Y.—Gottfried v. Gottfried, 66 N.Y. 
S.2d 50, 269 App.Div 413—Steinert 
V. Title Guarantee & Trust Co., 16 
N.Y.S 2d 749, 258 App.Div. 927, af¬ 
firmed 28 N.E2d 36, 283 N.Y. 636 
—^Stuart V. Grattan, 216 N.Y.S. 727, 
217 App.Div. 336—Singer v. State 
Laundry, 68 N.Y.S.2d 808, 188 Misc. 

, 583. 

Okl.—^Liberty Nat. Bank of Weather¬ 
ford V. Lewis, 44 P.2d 127, 172 Okl. 
103. 

Tex.—Schmid v. City Nat. Bank, Oiv. 
App., 94 S W.2d *564, affirmed 
Schmid v. City Nat. Bank of Wich¬ 
ita Falls, 114 S.W.2d 864, 132 Tex. 

, 116. 

Utah —^Brown v. Cleverly, 70 P.2d 
881, 93 Utah 54. - 

29. Pa.—'Sg:ro v. Pennsylvania Burip 
al Co., 171 A. 425, 113 Pa.Super. 20, 
followed in 171 A. .427, 113 Pa.Su¬ 
per. 25. 

Tex—^National Life & Accident Ins. 
Co. V. Casas, Civ.App, 36 S.W.2d 
323—American Nat. Ins. Co. v. Vil¬ 
legas, CivjVpp., '32 S.W.2d 1109. 

30. Miss.—^Beck v. Tucker, 113 So. 
209, 147 Miss 401. 

N.J.—^Neuscheler v. See, 36 A,2d 763, 
131 N.J.Law 36*8. 

Tex.—Rhoads v. Bonner, Civ.App., 49 
S.W.2d 502, error dismissed. 

Wash.—^Edwards v. Surety Finance 
Co. of Seattle, 30 P 2d 225, 176 
Wash, 634. 

l>oiible amount of interest 

The same statute applies to suit 
to recover double amount of usurious 
interest.—Schmid v. City Nat, Bank, 
Civ.App., 94 S W.2d 5'54, error grant¬ 
ed, affirmed Schmid v. City Nat. Bank 
of Wichita Falls, 114 S.W.2d 854, 132 
Tex. 115. 

31. Kan.—Girard Gas Co. v. Board 
' of Qom’rs of Crawford County, 32 
- P.2d 22'6, 139 Kan. 4'52—Boston 

Safe Deposit & Trust Co, v. Boyd, 
32 P.2d 218, 139 Kan. 411, 92 A.L,R. 
1356. 

N.Y.—^lark v. Herkimer County, 3 
N.Y.S.2d 675. 
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ment,32 actions for use and occupancy,®^ and ac¬ 
tions for the reasonable value of property ac¬ 
quired,® ^ or of services rendered,®6 without pay¬ 
ment or compensation. An action by a governmen¬ 
tal body against another governmental body for the 
recovery of funds erroneously placed to the credit 
of the latter is barred by the statute of limita¬ 
tions governing actions on implied contracts.®® 

On the other hand, various actions have been 
held not to be actions on implied contracts or not 
to be subject to the statute of limitations applica¬ 


ble to such actions.®*^ 

Implied contract provable by writings. It 
been held, where an implied contract is proya% 
entirely by writings, that an action thereon is s^' 
ject to the statute of limitations governing action 
on written contracts;®® but, if there is a break ia 
the chain of writings so that parol evidence is 
quired to prove the implied contract, the action 
thereon is subject to the limitations governing ac- 
tioi\s on unwritten contracts.®® 

A claim for contribution is subject to the stat- 


Tex.—iLeslie v. City of Dallas, Civ. 
App., 172 S.W.2d 777, error refused 
—Zane-Cetti v. City of Fort Worth, 
Civ.App., 21 S.W.2d 365, reversed 
on other grounds City of Fort 
Worth V. Zane Cetti, Com.App., 29 
g.W.2d 9'68. 

Wash.—Corwin Inv. Co. v. White, 6 
P.2d 607, 166 Wash. 196—Pacific 
Coal & Lumber Co. v. Pierce Coun¬ 
ty. 233 P. 953, 133 Wash. 278. 

Snlt authorized hy statute 

Suit brought under statute author¬ 
izing recovery of taxes paid under 
mistake of law Was held not suit on 
statutory specialty governed by 
twelve-year statute of limitations, 
but suit in assumpsit governed by 
three-year statute of limitations.— 
Mayor and City Council of Baltimore 
V. Household Finance Corporation, 
1*76 A. 480, 16'8 Md. 13. 

Action for money had and received 
The statute of limitations applica¬ 
ble to an action in assumpsit to re- 
coVer taxes illegally exacted and paid 
under compulsion is the same as the 
statute of limitations applicable to 
suit to recover money had and re¬ 
ceived under an implied promise to 
pay.—iCorpus Juris cited in City of 
Charlottesville v. Marks' Shows, 18 
S.E.2d 890, 895, 179 Va. 321—61 C.J. 
p 1000 note '60. 

Buie held Inapplicable 

However, the statute of limitations 
governing contract actions has been 
held not to apply under the particular 
facts of a case in which a taxpayer 
sought to recover Illegal taxes.— 
Morse Chain Co. v. Tompkins Coun¬ 
ty. 12 N.Y.S.2d 475, 257 App.Div. 899, 
appeal denied 14 N.T.S.2d 286, 267 
App.Div. 1064, modified on other 
grounds 24 N.E.2d 980, 282 N.T.‘S-Sl. 

32. U.S —Webb V. Powell, C.C.AFla.; 
87 F.2d 9-83. 

33. Miss —Louisiana & Mississippi 
R. Transfer Co. v. Long, 131 So. 
84, 159 Miss. 654. 

34. Okl.—Vogel v. Cobb, K1 P.2d 
376, 193 Okl. 64, 148 A.L.IL 774. 
An Implied promise to pay for land 

of which defendant having the power 
of eminent domain has taken posses¬ 
sion may arise in some cases.—Seven 
Lakes Reservoir Co. v. Majors, 196 P. 


384, 69 Colo. 690—37 C.J. p 767 note 
40. 

Property acquired under Invalid con¬ 
tract 

IT.S.—'City of Floydada v. American 
La France & Foamite Industries, 
C.C.A.Tex., 87 F.2d 820. 

Fla.—Gulf Life Ins. Co. v. Hills¬ 
borough County, 176 Bo. 72, 129 
Fla. 98. 

Ga.—City of Eastman v. Georgia 
Power Co., 26 S.E.2d 47, 69 Ga.App. 
182. 

N.C.—Grifflth-Proffltt Co. v. English, 
150 S.B. 619, 198 N.C. 66. 

35. Ill.—Bllithorpe v. Holmes, 27 N. 

B.2d 669, -aO'S Ill.App. 625. 

N.T.—^Ellsworth, Barrows & Co. v. 
Ward, 6 N.T.S.2d 605, 266 App.Div. 
91. 

Services rendeored to decedent 

Ark.—Beauchamp v. Jernigan, 72 S. 

W.2d 635, 189 Ark. 361. 

Cal.—In re Steuer's Estate, 247 P. 

211, 77 Cal.App. 684. 

N.T.—Maxfield v. Dertadian, 66 N.T. 
S.2d :346, 271 App.Div. 861—In re 
Hall's Estate, 269 N.T.S. 466, 144 
Mlsc. 616—In re Brush's Estate, 
240 N.Y.S. '380, 136 Misc. 681, re¬ 
versed on other grounds In re Mc¬ 
Laren, 244 N.T.S. 921, 230 App.Div. 
787, affirmed 177 N.E. 163, 2-56 N.T. 
592. 

N.C.—Grady v. Faison, 31 S.E.2d 760, 
224 N.C. -667. 

Va.—^Harnsberger v. Wright, 89 S.E. 

2d 737, 185 Va. 666. 

30, Ark.—Board of Education of 
Ouachita County v. Morgan, 34 8. 
W.2d 1063, 182 Ark. 1110. 

Mont.—School Dist. No. 18 of Pon¬ 
dera County V. Pondera County, 
297 P. 498, 89 Mont. 842. 

Okl.—City of Picher v. Board of 
Com'rs of Ottawa County, 26 F.2d 
919, 16'6 Okl. 183—School Dist. No. 
34, Carter County, v. Joint School 
Dist. No. 34, Love and -Carter Coun¬ 
ties, 9 P.2d 771, 166 Okl. 6—Brown 
V. Board of Education of City of 
Duncan, 298 P. 249, 14'8 Okl. 97, 
followed in Board of County 
Com’rs V. City of Marlow, 298 P. 
256, 148 Okl. 126. 

37, Assumption of obligation by 
grantee 

. (1) The acceptance of a deed by 
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the grantee therein has been held to 
bd eauivalent to his signing the same 
and to an agreement on his part te 
perform its obligations, and the re¬ 
sulting liability is by implication of 
fact, rather than law, so that fiie 
statute of limitation as to implied 
contracts will not apply.—Mozin^ v. 
Mozlngo, Mo.App., 149 S.W.2d 897. * 

(2) Mortgagee's action, based oh, 
grantees' assumption of mortgage in 
deed specifying date of mortga^ 
note, was not subject to limitation 
statute applicable to actions in im¬ 
plied assumpsit, not being barred orf. 
til mortgage note was barred.—Adaio 
V. Lee County Bank & Trust Co., 17| 
S.E. 224, 178 Ga. 164. 


Recovery of land by eq.iLitable ownei!|i 

Four-year statutes of limitation 
were not applicable to actioi;i for re^ 
covery of land by equitable' oWner^ 
thereof against executor and devisee^ 
of deceased holder of security int^ 
est therein.—Smith v. Aldridge, 16 A 
E.2d 480, 192 Ga, 1376. 

Xn suit to cancel deeds to land 

cause of alleged breach ^ of 
fraud, and conspiracy, the fouir-yee? 
statute of limitations was inapplicar 
ble.—Jacobs v. Rittenbaum, 20 SR 
2d 426, 193 Ga. 888. 


38. Miss.—^Prince v. Prince, 200 Sol 
126 , 190 Miss. 809—aty of Hattie^ 
burg V. Cobb Bros. Const Co., l|i 
So. 676, 174 Miss. 20. t 


Supplementary evidence unxueoessaa^^ 

In order to take case out of thr^ 
year statute, there must be writia^ 
evidencing acknowledgment of i^ 
debtedness or promise to pay'p 
terms rendering supplementary .f# 
dence unnecessary.—Federal 
Bank of New Orleans, La., v. Cojli^)^ 
127 So. 570, 166 Miss. 1893, 69 


9. Miss.—Prince v. Prince, 

126, 190 Miss. 309^ity of] 
burg V. Cobb Bros. Const 
•So. 680, 183 Miss. 482-Allty6f1 
tiesburg v, Cobb Bros. Coi^]S4 
163 So. 676, 174 Miss. 20^B^f^ 
Land Bank of New Orleans,, 
.Collins. 127 So. <570, 166 


69 A.L.R. 1068. 
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iite of limitations,^® the statute applicable gener¬ 
ally being the one governing actions on implied 
contracts or obligations.^^ An action by one ten¬ 
ant in common against the other for a proportionate 
part of the sum expended by plaintiff is similarly 
subject to such statute.42 

Right of subrogation. In some jurisdictions the 
right to subrogation is regarded as barred by the 
period of limitation applicable to actions on im¬ 
plied undertakings,and after such period has 
elapsed the right may not be asserted^^ even though 
the right to which it is sought to be subrogated has 
not yet been barred.'*® However, this statute of 
limitations has been held inapplicable where the 
right of subrogation results from the payment of 
debts evidenced by written instruments.**® 

Action by depositor. In so far as the applica¬ 
bility of statutes of limitation is concerned, the re¬ 
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lation between a bank and a general depositor there¬ 
in is simply that of debtor and creditor,and a 
cause of action by the depositor against the bank 
for its unwarranted refusal to pay his check^® or 
to recover his money which it has paid out on a 
forged order or indorsement^® is governed by the 
statute of limitations applying to an action on a 
liability not founded on a written instrument. A 
depositor’s right of action against the stockholders 
of an insolvent bank to enforce their constitution¬ 
al or statutory liability will be barred by the same 
limitation that bars a depositor’s right of action 
against the bank itself.®® An action on a statu¬ 
tory liability of bank officers for deposits received 
while the bank is insolvent has been held to be 
subject to the statute of limitations relating to con¬ 
tracts not in writing.® 1 

Actions for negligence or want of skill are with- 


40. Pa.—Ftiedman v. Maltinsky, 103 
A. 731, 2'60 Pa. 312. 

Specific statutes applicable in actions 
for contribution see Contribution § 

13 b. 

41. Ala.—Spragrins v. McCaleb, 1'88 
So. 2‘51, 237 Ala. 658. 

Cal.—Manuel v. Hicks Iron Works, 

14 P.2d 756, 216 Cal. 469—Higgrins 

V. Eva, 267 P. 1081, 204 Cal. 231. 
Ga—Powell v. Powell, 166 S.E. 677, 

171 Ga 840. 

Iowa.->^<Gk>rpas Jxizls cited in In re 
Lunt’s Trust, 24 N.W.2d 467, 469. 
Tex.—Barton v. Farmers" 'State Bank 
of Bertram, Civ.App., 263 S.W. 1093, 
reversed on other grrounds, Com. 
App., 276 S.W. 177.' 

87 C.J. p 766 note 3*3. 

Action, between partners 
In action for contribution, where 
partnership agreement was not in 
writing and existence of such part¬ 
nership was denied, the three-year 
statute of limitations applied.—Gilli¬ 
land V. Snedden, 169 P.2d 734, 195 
Okl, 601. 

Action against comaker of note 

U.S.—Sommer v. Nakdimen, C.C.A. 
Ark., 97 F.2d 716. 

Ark.—Hazel v. Sharum, 32 S.W.2d 
316, 182 Ark. 6'57. 

Ga—Porter v. Ingram^ 170 S.E. 299, 
47 GaApp. 266. 

Ill.~-Harris v. Buder, 62 K.E.2d 131, 
326 Ill.App. 471. 

Me.—In re Paradis" Estate, 186 A. 
672, 134 Me. 333. 

Tex.—Gaines v. Gaines, Clv.App., 119 
S.W.2d 427. 

Action between sureties 

U.S.—Sommer v. Nakdimen, CC.A. 
Ark., 97 F.2d 715. 

Aik.—^Penningrton v. Karcher, 28*6 S. 

W. 969, 171 Ark. 82f8. 

Ky. —^Vansant"s Ex’x v. Gardner"s 
‘ Bx'x, 42^ S,W.2d 300, 240 Ky. 318. 


Nev.—Stephens v. McCormack, 263 
P. 774, 50 Nev. 383. 

37 C.J. p 766 note 33 [a] (1). 

Action between joint jndgfment debt¬ 
ors 

Cal.—^Tucker v. Nicholson, 84 P.2d 
104-5, 12 Cal.2d -427. 

Colo.—^Davison v. Tucker, 60 P.2d 
•541, 97 Colo. 437. 

42. Ill.—Schaefer v. Dippel, 250 Ill. 
App. 184. 

43. Tex.—^Downing v. Jeffrey, Civ. 
App., 173 S.W.2d 241, error re¬ 
fused. 

60 C.J. p 827 note 27. 

Bight of surety 

(1) The right of subrogation is im¬ 
plied by the relation of principal 
and surety, and actions thereon are 
governed by the statute governing 
actions on implied contracts not in 
writing.—^Blitz v, Metzger, 24*5 P. 161, 
120 Kan. 566—60 C.J. p 828 note 2-8 
[a]. 

(2) On payment of judgment on 
note by surety, right of reimburse¬ 
ment and right of subrogation arose 
in favor of surety, and, since neither 
was in writing, both were subject to 
three-year statute of limitations.— 
Blitz V. Metzger, supra.. 

Sabrogratlon tK> rights of warrant 
holders 

A claim to be subrogated to the 
rights of former holders of county 
warrants paid with money of claim¬ 
ant is one arising “upon an implied 
undertaking"" within a statute of lim¬ 
itations.—^Farmers’ Ij. & T. Co. v. 
Wilcox County, I>.C.Ga., 298 F. 772. 

44. Kan.—Blitz v. Metzger, 241 P. 
259, 263, 119 Kan. 760, rehearing 
denied 24*5 P. 161, 120 Kan. 5-55. 

60 C.J. p 828 note 28. ^ 
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45. Ill.—Simpson r. McPhall, 17 IIL 
App. 499. 

60 C.J. p 828 note 29. 

4G. Okl.—City of Barnsdall v. Bams- 
dall Nat. Bank of Barnsdall, 23 P. 
2d 373, 164 Okl. 167. 

47. Cal.—Smith"s Cash Store v. San 
Francisco First Nat. Bank, »>4 P. 
663, 149 Cal. 32, 5 L.R.A.,N.S., 870. 

48. Cal.—Smith’s Cash Store v. San 
Francisco First Nat. Bank, supra. 

49. Kan.—Railroad Bldg., Loan & 
Savings Ass'n v. Bankers Mortg. 
Co., 61 P.2d 61, 1-42 Kan. •664, 102 
A.L.R. 140—Kansas City Title & 
Trust Co. V. Fourth Nat. Bank in 
Wichita, 10 P.2d 896, 136 Kan. 414, 
87 A.L.R. 334. 

N.Y.—^Parker-Smith v. Prince Mfg. 
Co., 158 N.T.S. 346, 172 App.Dlv. 
302. 

Tex.—^Republic Nat. Bank of Dallas 

V. Maryland Cas. Co., Civj\.pp., 184 
S.W. 2d 496—Howell v. National 
Bank of Commerce, Civ.App*., 1*81 S. 

W. 2d 837, error refused. ' 

Wash.—Bruce v. First Nat. Bank, 41' 

P.2d 779, 180 Wash. 614. 

After collection from other 'bank 
Drawer’s action, against bank whiph 
cashed check on forged indorsement 
and collected from drawee bank 
held action for money had and,l^ 
ceivfed, subject to two-year, rather 
than four-year statute of limitations; 
—U. S. Fidelity & Guaranty Co. V, 
First Nat Bank, Tex.Civ.App., “9!3 
W.2d 662, error dismisaed. % j 

50. Ill.—^Hood v^ Common'wW^, 
Trust & Savings JBank, ,34 

414, '376 m. 413: . , , ’ ' ^ 

51. Tex.—^Rose v. First State ^ 

of Paris, Civ.App., 38 S,W.3d 363,^’ 
aihrmed 59 S.W*2d 319, 122 Tex. ^ 

^ 298. 
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in the statutes of limitation governing actions on 
implied contracts where there is an implied con¬ 
tract to use care, skill, and diligence.^2 Thus ac¬ 
tions against attorneys for negligence or want of 
skill are embraced in the general statutes limiting 
the time within which actions on contracts or for 
a breach of contract are to be brought, the action 
in such cases being, except in special instances, for 
the breach of the attorney’s duty to use reasonable 
care, skill, and diligence 3 and this has also been 
held to be true with respect to an action against 
a physician for malpractice^^ unless the action is 
one in tort without reference to any contract.^® 

Actions hciu^ccn partners for profits. The stat¬ 
ute as to unwritten contracts also applies to actions 
between partners, or between members of a joint 
adventure, for the recovery of plaintiff’s share of 
the profits, in the absence of a written contract^® 

Money improperly received by public officer. 
Where money, or an excessive sum of money, is 
improperly or erroneously paid to, or received by, 
a public officer, an action by the governmental body 
by whom he is employed for such excess is an ac¬ 
tion on an implied contract within the statute of 
limitations.^'^ 

A suit to collect a tax is not an action on an im¬ 
plied contract or debt;^^ nor is a municipality’s ac¬ 


tion for taxes grounded in "debt” or on any "lend¬ 
ing or contract without specialty,” as such terms 
are used in the statute of limitations,*59 and this 
has been held to be true even though statutes au¬ 
thorize an action of debt for the collection of 
taxes, and an affidavit is required stating that de¬ 
fendant is justly indebted to the municipality.50 

Action in equity. Where an action brought in 
equity is essentially a law action on an implied 
contract,5i or where remedies at law and in eq¬ 
uity are concurrent, and an action is brought in 
equity which, if brought at law, would have been 
within the statute of limitation as to actions on im¬ 
plied contracts,®- the equitable action will be held 
to be within the statute of limitations governing 
implied contracts. 

§ 70. - "Liability^ 

A statute fixing a iimitation for '*an action upon a 
contract or liability, express or implied, which is not 
in writing and does not arise out of any written instru¬ 
ment" has been held to refer to a contractual liability 
only. 

A statute fixing a limitation for "an action upon a 
contract or liability, express or implied, which is 
not in writing, and does not arise out of any writ¬ 
ten instrument” has been held to refer to a con¬ 
tractual liability®® and therefore does not apply to 
an action on a liability created by statute.®^ How- 


52. Cal.—Stark v. Pioneer Casualty 
Co., 34 P.2d 731. 139 Cal.App. 577. 

KegrU^ence of insurance agrent 

Cal.—fStark v. Pioneer Casualty Co., 
supra. 

ITegfligreiLce of a'bstracter 

Okl—Freeman v. Wilson, 231 P. 369, 
105 Okl. 87. 

53. Wash.—Schinner v. Nethercutt, 
2S8 P. 265, 157 Wash. 172. 

37 O.J. P 767 note 42. 

54. Ark.—Cherry v. Falvey, 68 'S.W. 
2d 98. 188 Ark. 827. 

55. Ill.—^Keirsey v. McNeemer, 197 
I11.APP. 173. 

37 C.J. p 764 note 26 151. 

55. Mont.—^Pincus v. Pincus" Estate, 
26 P.2d 986, 95 Mont. 375. 

Okl.—Wolfe V. North, 78 P.2d 674, 
182 Okl. 520. 

57. Ark.—State, for Use and Benefit 
of Garland County v. Jones, 131 S. 
W.2d 612, 198 Ark. 756. 

Ga,—^MjacNeill v. McElroy, 17 S.E.2d 
169, 193 Ga. 55, 137 AL..R. >670. 

Ky.'—Wolfe County r. Smith, 141 S. 
W.2d 874, 283 Ky. 483—Jefferson | 
County v. Chilton, 69 S.W.2d 338, 
253 Ky. 221. 

Mont—School Dlst. No. 18 of Pon¬ 
dera County V. Pondera Qounty, 297 
P. 498, 189 Mont '342. 

Tex.—^Tarrant County v. Prichard, 
Civ,App, 89 S.W.2d 1028, error dis- I 


missed—Steusoff v. Liberty County, 
Civ.App., 34 SW2d 643, error re¬ 
fused. 

Wash.—^Port of Seattle v. Lamping*, 
238 P. 615. 135 Wash. 569. 

Wis.—City of Milwaukee v. Drew, 
265 N.W. 683, 220 Wis. 511, 104 A 
L.R. 1387. 

58. Conn.—City of Bridgeport v. 
Schwarz Bros. Co., 37 A2d 693, 131 
Conn. 50. 

37 C.J. p 767 note 44—61 C.J. p 1059 
note 21, p 1739 note S3. 

59. Pa.—City of Philadelphia v. 
Goldstein, 30 Pa.Dist. & Co. 451. 

60. Del.—^Boyd v. Dillman, 197 A. 
830, 9 W.W.Harr. 231. 

61. N.T.—Ely v. Stone, 17 N.Y.S.2d 
266, 173 Misc. 117. 

62. N.T.—Bank of U. S v. Norman, 
40 N.T.S.2d 828, 181 Misc. 72-<;ur- 
ley V. Smith, 5 N.T.S.2d 385, 168 
Misc. 494, modified on other 
grounds '8 N.YjS.2d 664, two cases, 
255 App.Div. 952, affirmed 3 N.Y.S. 
2d 665, 255 App.Div. 952, reargu¬ 
ment denied 9 N.Y S.2d 899, 256 
App.Div. 817 and reversed on other 
grounds Buttles v. Smith, 22 N.E. 
2d 350, 281 N.Y. 226. 

Wis —City of Milwaukee v. Drew, 265 
N.W. 683, 220 Wis. 511, 104 AL.R. 
1387. 


63. Wash.—Robinson v. Lewis Coun¬ 
ty, 252 P. 143, 141 Wash. 642, af¬ 
firmed 256 P. 603, 141 Wash. 642. 

37 C.J. p 767 note 46. 

NegHgent or tortious cozidact 

(1) A contract will not be implied 
where the gravamen of the action Is 
a negligent or tortious act, as re¬ 
spects applicability of limitation 
statute.—^Noble v. Martin, 70 P.2d 
1064, 191 Wash. 39—>37 C.J. p 767 note 
46 [a]. 

(2) “Liability" as limiting action 
for tort see infra § 73. 

Wrongful conduct as to insolvent 

(1) As respects limitations, the 
constitutional liability of officers of 
bank in accepting deposits while 
bank is insolvent does not arise out 
of a contract but out of conduct, 
since in making deposits contract is 
with the bank and not with its offi¬ 
cers.—Noble V. Martin, supra. 

(2) Cause of action for failure to 
close insolvent bank was held not 
within three-year statute as to ac¬ 
tions on parol contracts or liabilities. 
—Constable v. Duke, 257 P. 637, 144 
Wash. 263. 

64. Wash.—Cannon v. Miller, 155 P. 
2d 500, 22 Wash.2d 227, 157 AL. 
R. 530—Robinson v. Lewis County, 
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ever, such statute includes a dt3r’s action to recover 
an unlawful overpayment as interest on its bonds, 
and actions on an official bond®® or on the statutory 
bond of a guardian®*^ or public contractor.®® It has 
also been held to include actions for compensation 
for damage to property resulting from an act done 
in the exercise of the power of eminent domain®® 
and actions by public officers for unpaid salary.*^® 

§ 71. ■:- Money Lent 

Except where a statute of limitations expressly des¬ 
ignates a period of limitation for actions for money lent, 
such actions are subject to statutes governing actions on 
oral contracts generally. 

An action for money lent is sometimes eo nomine 
the subject of a statute of limitations,'^! which has 
reference to a simple loan of money,^® and not to 
money lent or advanced under an open and mutual 
account between the parties.*^® 

Apart from such statutes, it has been held that 
actions for money loaned, where there is no writ¬ 
ten contractual acknowledgment of the loan, are 
governed by statutes as to actions on oral con¬ 
tracts.*^^ 


§ 72. Accounts 

a. In general 

b. Open accounts 

c. Book accounts 

d. Merchants* accounts 

e. Accounts between merchants 

f. Accounts stated 

a. In G-eneral 

Statutes in the various Jurisdictions provide that ac¬ 
tions on accounts shall be barred within a designated 
period. 

In various jurisdictions statutes founded on the 
statute of 21 James I, which provided that all ac¬ 
tions of account other than such as concern the 
trade of merchandise between merchant and mer¬ 
chant, etc., should be brought within six years next 
after the cause of such action, and not after, have 
been enacted and provide that actions on open, un¬ 
liquidated, mutual accounts shall be barred withitii 
a designated period from the accrual of the last 
item therein.75 


252 P, 143, 1-41 Wash. 642, affirmed 
256 P. 503, 141 Wash. ‘642. 

37 C.J. P 767 note 47-—61 CJ. p 1739 
note 83 [b]. 

Idahility of hank officers 

Statute did not apply to action 
against bank officers to enforce their 
constitutional liability for accepting 
deposits while bank was insolvent, 
since statute covered contractual lia¬ 
bility only, and liability sought to be 
enforced was purely statutory.-^No¬ 
ble V. Martin, 70 P.2d 1064, 191 Wash. 
39. 

65w Wash.—Seattle v. Walker, 1<52 P, 
330, -87 Wash. 609. 

37 C.J. p 767 note 48. 

60. Wash.—Spokane County v. Pres¬ 
cott, 63 P. 660, 19 Wash, 518, 67 
Am.S.R. 733. 

67, Wash.-=-Plckman v. Strobach, 67 
P. 224, 26 Wash. 658. 

^ Wash.—Kepi v. Maryland Fidel¬ 
ity & deposit Co., 142 P. 489, 81 
Wash. 13»5—Johnson Service Co. v. 
.®tna Indemn. Co., 90 P. 690, 46 
Wash. 434, 

69. Wash.—Gillam v. City of Cen- 
tralia, 128 P.2d 661, 14 Wash. 623— 
Marshall v. Whatcom County, 256 
P. 654, 143 Wash. 606. 

37 C,J. p 781 note *82.- 
7a Ohio.—^Wright v. City of liOrain, 
46 N.R2d 325, , 70 Ohio App. 337. 

71. . Ala.—McDonough v. Comnoercial 
State Bank, 73 So. 754, 16 Ala.A^pp. 

,, 

The limitation of an action 


‘‘for the payment of money lent” is 
expressly made three years.—Jelsch 
V. Laurich, App., 187 So. 819—Purvis 
V, Purvis, App., 162 So. 239—Patter¬ 
son V. Baptist Church, 8 I^a.App, 109 
—37 C.J. p 767 note 54 [a]. 

(2) But remittances to deceased 
were held not prescribed by three- 
year statute, there being no contract 
of loan.—Succession qf Savant, 132 
So. 263, 16 La.App. 396. 

72 . Ala.—Moreland v. Dickerson & 
Baker Lumber Co., 68 So. 626, 12 
Ala.App. •576. 

73 . Ala.—Moreland v. Dickerson & 
Baker Lumber Co., supra. 

Limitation as to actions of account 
see infra § 72. 

74 . Fla.—Johnson v.* Harrison Hard¬ 
ware & Furniture Co., 160 So. 878, 
119 Fla. 470. 

75 . U.S.—Metropolitan Life Ins. Co. 
V. Haack, D.C.La., 50 F.Supp. 65. 

Cal.—iSchwindt v. Billiwhack Stock 
Farms, 113 P.2d 902, 46 Cal.App.2d 
208. 

D.C.—^Anglo-Colombian I>evelopment 
Co. V. Stapleton, 19 F.2d 683, 67 
App.D.C. 209. 

Ga.—Murray v. Lightsey, 197 S.E. 
870, 58 Ga.App, 100—Stanfield v. 
Hursey, 1’36 S.E. 826, *36 Ga.App. 
394—^Freeman v. Ste^am, 128 S. 
B, 702, 34 G^App. 143. 
iLa.—^Ritchie Grocer Co. v. Dean, 162 
So. 62, 182 La, 618—W. T. Raw- 
leigh Oo. V. Thrasher, App., 153 So. 
719—Bogue-Chitto Gravel Co. v. 
Police Jpry of Parish pf Lafourche, 
122 So. 505, 11, ta-APP* 246^-aai^ 
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V. Alford, 6 La.App. 573—West 
Pub. Co. V. Gagne, 4 La.App. 429— 
Harper v. Barton, 2 La.App. 317. 
Miss.—Champion Chemical Co. v. 
Hank, 165 So. 807, 174 Miss. 732-— 
M. G. Travis & Co. v. Mosley, 1|4 
So. 628, 148 Miss. 368—Keith V. 
Long, 108 So. 283, 143 Miss. 33? 
Mont.—Couse v. Dietz, 1'59 P.2d 886. 
Okl.—^Electric Supply Co. v. Garland, 
106 P.2d 768, 188 Okl. 21. 

Pa.—Losey & Co. v. Miola, Cam.PI., 
26 North.Co. 379. 

Tex.—Sklar Oil Corp. v. James, Civ, 
App., 189 S.W.2d 5—Van Slyck v. 
Lawyers’ Co-op. Pub. Co., Civ.App., 
10 S.W:2d 1016. 

37 C.J. p 768 note 63, p 767 note 61 
[a]. 

Claim of physician 

(1> The claim of an expert in 
tal diseases for services rehdere^ 
pursuant to appointment by distriA 
judge to examine into mentality^ 
persons indicted for crimes was npt 
of the same nature as the ^'acooumi^ 
of a physician for visits ^coming 
der ban of three-year statutory 
soriptive pertod, since ^in, 
word “physician” was intended;. 
used, in ordinary sense of a 
practicing the professio)n o| 
in the normal and nau^^jsour^^ 
OBYeiman v. PArish'oi 
App., 177 377. 

(2) Fhd^r a 
barred.by 

and prescripti<^,^‘;jiQt i^terra^l^^^ 
patient’s^ 
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It is difficult to define an "account”'^® within the 
meaning of the word in a statute of limitations, but 
it implies a dealing between parties involving re¬ 
ciprocal debits and credits or where the debt is 
increased from time to time or goods are sold on 
credit or something similar.77 

Charges which do not arise from contract, hut by 
statute, are not within the statute of limitations as 
to accounts 

b. Open Accounts 

An open account within a statute of limitations Is one 
In which some term of the contract Is not settled by 
the parties, or where there are current dealings between 
them, and the account is kept open because of some con¬ 
templated future dealings, whether the account consists 
of one or of many items. 

, An open account, within the meaning of the vari¬ 
ous statutes of limitation, is one in which some 
term of the contract is not settled by the parties,*^® 
or where there are current dealings between them, 


and the account is kept open because of some con¬ 
templated future dealings, whether the account con¬ 
sists of one or of many items.®® The account must 
be mutual,open and current between the parties 
in order that it may fall within the purview of 
the statute,®® and transactions treated by the par¬ 
ties as distinct from each other do not constitute 
an open running account.®® A statute limiting ac¬ 
tions on open accounts does not apply to suits to 
recover land.®^ 

Money lent or advanced may constitute part of 
an open or unliquidated account.®® 

c. Book Accounts 

Statutes of limitation as to book accounts do not 
control In cases which are not properly regarded as book 
accounts. 

Book entries of charges against, and credits in 
favor of, one party alone cannot be said to con¬ 
stitute a book account against another party within 


ments mailed.—^Palne v. Todd, 6 La. 
App. 528. 

Flea of year’s prescription against 
account sued on could not be consid¬ 
ered where there Is no prescription of 
one year against suits on open ac¬ 
count.—Louisiana Mortg. Corporation 
V. Trotti, La.App., 158 So. 692. 

76. U.S.—*Illinois Cent. R. Co. v. S. 
•Segari & Co., D.C.La., 206 F. 99'8. 

La.—Corpus juris quoted in Freiman 
V. Parish of Lafayette, App., 177 
So, 377, 379, 

77. La.—Coxpns Juris quoted in 
Freiman v. Parish of Lafayette, 
App., 177 So. 3*77, i379. 

•37 C.J, p 76-8 note 66. 

Account for personal services 
Fact that plumbing contractor su¬ 
ing for labor and material furnished 
under conditions which rendered it a 
personal action governed by ten-year 
limitation statute had annexed state¬ 
ments of account to petition did not 
render action one on an account gov¬ 
erned by three-year statute, since 
word "account” as used in such pre¬ 
scription statute was intended to in¬ 
clude sales on account and not an 
account such as is sent out for per¬ 
sonal services rendered.—Antoine v. 
Franichevich, App., 163 So. 784, af¬ 
firmed 167 So. 98, 184 La. 612. 

78. La.—Corpus Juris quoted in 
Freiman v. Parish of Lafayette, 
App., 177 So. 3*77, 8T9. 

37 C.J- p 768 note *67. 

79. Ala.—^Union Naval Stores Co. v. 
Patterson, 60 So. >807, 179 Ala. 525. 

37 C.J. p 768 note 69. 

An enpress contract which defines 
the duties and liabilities of the par¬ 
ties, whether it be oral or written, is 
generally not an "open account” as 
respects running of limitations, and a 


party cannot extend a period of lim¬ 
itation by purporting to rely on a 
book account and then by process of 
calculation based thereon seek to es¬ 
tablish an amount due under the 
terms of an oral agreement that 
bears no relation to the book, when 
enforcement of the oral agreement is 
barred by limitation.—Cleaveland v. 
Inter-City Parcel Service, 72 P.2d 
179, 22 Cal.App.2d 674. 

Instinxmeiits oommonly called sales 
slips, signed by buyer’s representa¬ 
tive, which contained no express 
promise to pay, held not contracts in 
writing, which would toll two years’ 
limitation on action on account.— 
Bailey-Mollne Hardware Co. v. Mod¬ 
ern Woodmen of America, Tex.Civ. 
App., 89 S.W.2d 2-46. 

Ail action, for overtime compensa¬ 
tion under the Fair Labor ^Standards 
Act is not based on a continuous, 
open, current account within the stat¬ 
ute of limitations.—Reid v. Solar 
Corp., D.C.Iowa, 69 F.Supp. 626. 

80. Minn.—^Hawley v. Little Falls 
Mill A Mercantile Co., 19 N.W.2d 
161, 220 Minn. 16*5. 

37 C.J, p 769 note 70. 

There must be express or ImpUed 
agreement between parties that ac¬ 
count is to be mutual, open, and cur¬ 
rent before it may be so construed, 
as for purposes of statute of limita¬ 
tions.—^Hawley v. Little Falls Mill & 
Mercantile Co., supra. 

Matters held within statute 
U.S.—City of Albany v. Leftwich, C. 
C.A.Ala., 24 F.2d 297, certiorari 
denied Leftwich v. City of Albany, 
48 S.Ct. 661, 277 U.S. S99, 72 L.Bd. 
1008. 

Ala.—^Bankers’ Mortg. Bond Co. v. 
Rosenthal, 145 So. 456, 226 Ala. 135. 

\038 


Ga.—^Frledlander v. Schloss Bros. & 
Co., 169 S.B. 870, 43 Ga.App, 646. 
Ky.—Causey v. Cohron, 287 <S.W. 544, 
216 Ky. 164. 

Miss.—Blount v. Miller, 160 So. i598, 
172 Miss. 492—Crawley v. Ivy, 117 
•So. 257, 160 Miss. 827. 

Ohio.—Riddle v. Riddle, 175 N.B. 767, 
38 Ohio App. 132. 

Matters held not within, statnte 
Ala.—^Davis v. Harris, 101 So. 453, 
211 Ala. 679. 

Cal.—Tillson v. Peters, 107 P.2d 434, 
41 Cal.App.2d 671. 

Ga.—Sammons v. Glascock County, 

131 S.B. 881, 161 Ga. ^93—Bacon v. 
Bacon, 139 S.B. Ill, 37 OaApp. 171. 

La.—^Masset v. Baldwin Piano Co., 
172 So. 418, 1'86 La. 3*56—Southern 
Union Life Ins. Co. v. Godcheaux, 

132 So. 376, 15 La.App. 540—Union 
Title Guarantee Co. v. Perkins, 5 
La.App. 389—Cousin v. Kenner, 1 
La.App. 7T3. 

Minn.—^Hawley v. Little Falls Mill 
& Mercantile Co., 19 N.W.2d 161, 
220 Minn. 165. 

37 C.J. p 769 note 70 [j]. 

81. Ark.—St. Francis Valley Lumber 
Co. V. Orcutt, 295 S.W. 713, 174 
Ark. 282. 

37 C.J. p 769 note 71. 

82. Me.—Lancey v. Maine Central 
R. Co., 72 Me. 34. 

Mich.—^Hebinger v. Ross, 141 N.W. 

629, 176 Mich. 241. 

37 C.J. p 769 note 72. 

83. Mass.—^Houghton v. Kevens^ 
119 N.E. 447, 230 Mass. 49. 

84. Ga.—Smith v. Aldridge, 16 SJt 
2d 430, 192 Ga, 376. 

85. Ala.—Moreland v. Dickerson 
Baker Lumber Co., 68 So. 

Ala.App. 576. 
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the meaning of a statute of limitations.^^ Where 
items not contained in a book account are barred 
by limitations they are not revived by inclusion in 
a statement of account rendered.S7 

open hook accounf* within the meaning of 
the statute does not include an account on which no 
money payment has been made.^S The debtor, on 
making payments, must indicate that he intends the 
account to remain open.^S 

d. Merchants’ Accounts 

In some Jurisdictions s|>ecific iimitations are provided 
for merchants' accounts. 

The statute sometimes prescribes a different pe¬ 
riod of limitation for an action on a “merchant’s 
account” from that where the action is on an ac¬ 
count “betw'een merchant and merchant.”^® 

Store account, A statute providing a limitation 
of an action “for any article charged in a store 
account” is not confined to the keeper of a retail 
store, but may include sales by a wholesale merchant 
to a retail merchant.^! 

e. Accounts between Merchants 

Statutes in various Jurisdictions make special provi¬ 
sion for iimiting actions on accounts current of trade 
and merchandise between merchants. 

Statutes in various jurisdictions, founded on the 
statute of 21 James I, expressly except accounts 
current of trade and merchandise between mer¬ 
chants and fix a different period of limitation there¬ 


§ 72 

for92 or make special provision regarding the ac¬ 
crual of the cause of action or, as was held in 
some of the earlier cases, such accounts were not 
subject to any statute of limitations,^-^ although 
on this point there was diversity of opinion.^® 
However, the trade or merchandise which can pre¬ 
sent an account protected by the exception of the 
statute must be not only between merchant and 
merchant, but between plaintiff and defendant.^® 
The account, the business of merchandise which it 
produces, must be between them.97 It must be a 
direct concern of trade; liquidated demands or bills 
and notes, which are only traced up to the trade 
of merchandise, are too remote to come within the 
description, and they are not excepted from the 
bar.^8 So it has been held that the accounts must 
be open and current accounts^^ where there are 
mutual dealings, mutual credits or debits,^ but the 
mere fact that an account has become closed by 
reason of a cessation of dealings between the par¬ 
ties does not render it an account stated within the 
meaning of this rule.^ 

f. Accounts Stated 

Accounts stated are, in some Jurisdictions, speoIficaU 
ly subject to a statute of limitations. 

An account stated is sometimes specifically sub¬ 
ject to a statute of limitations,^ in which case it is 
not subject to a different limitation for actions 
on open or unliquidated accounts;^ and the period 
of limitation in an action thereon may depend on 
whether it is a written or a verbal statement.® An 


83. Cal.—Tlllson v. Peters, 107 P.2d 
434, 41 Oal.Ai>p.2d '671. 

37 O.J. p '769 note 79. 

Accoimts Ueld -book aocotmts 
Cal,—Gardner v. Rutherford, 136 P. 
3d 48, 67 Cal.App.2d 874—Boehmke 
v. Westfall, 289 P. 920, 10'6 Cal. 
App. 754. 

87. Cal.—Bgran v. Bishop, 47 P.2d 
500, 8 Cal.App.2d 119. 

88. Cal.—Merchants’ Collection 
Agrency v. Levi, 163 P. 870, 32 Cal. 
App. 696. 

37 C.J. p 769 note 80. 

83. Cal.—Gray v. Hall, 286 P. 10'76, 
104 Cal.App. 418. 

More memoraiLda Insufficient 
Cal.—Gray v. Hall, supra. 

90. Ky.—^Pennell v. Myers, 76 S.W. 

136, 25 Ky.L. 689. 

37 q.J. 'p 770 note 82. 

91., Pla.—Salomon v. Pioneer Co-op: 

Co., 21 Fla. 374, 68 Am.R. 667. 

37 <1J. p 770 note 8i5. 

^ Tex.—Cameron Auto. Co. v. Ber¬ 
ry, Civ.App., 198 S.W. 411. 

37 C.J. p 770 note 


93. Ky.—^Heam v. Van Ingren, 7 
Bush 426. 

37 C.J. p 770 note 90. 

94. Ky.—Dyott v. Letcher, 6 J.J. 
Marsh. 541. 

Mass.—^Bass v. Bass, 6 Pick. 362. 

95. Mass.—Bass v. Bass, supra. 

37 C.J. p 7,70 note 92. 

96. N.H.—Blair y. Drew, 6 N.H. 236. 
37 C.J. p 7*70 note 93. 

Advancement of moneys by em^ 
ployer to salesman employed on com¬ 
mission did not create mutual ac- 
pount concerningr trade of merchan¬ 
dise within four-year limitation stat¬ 
ute.—^Panther Oil & Grease Mf&. Co. 
V. Gardner, Tex.Civ.App., 41 S.W.2d 
440. 

97. Ala.—^McCulloch v. Judd, 20 Ala. 
708. 

37 C.J. p 770 note 94, 

Business of merchandising 
Merchants’ accounts, or accounts 
between merchaj^ts, are only such ac¬ 
counts as arise out of the b-usiness of 
merchandising.—Fox v. Fisk, 7 Miss. 
3,46. 


98- N.T.—^Ramchander v. Hammond, 
2 Johns. 200. 

W.Va.—^Roots V. Mason City Salt & 
Mining Co., 27 W.Va. 483. 

99. Me.—^McLellan v. Crofton, 6 Me. 
307, 337. 

1. Ala.-^MoCulloch v. Judd, 20 Ala. 
703. 

37 C.J. p 770 note 97. 

2. U.S.—^Mandeville & Jameson v. 
Wilson, D.C., 5 Cranch 1'5, :3 L.Bd. 
23. 

3. Wash.—Tonkon v. Small, 256 P. 
1033, 143 Wash. 665. 

37 C.J. p 771 note 2. 

4. Ala.—McDonough v. Comjnerclal 
State Bank, 73 So. 754, 15 AlaA.pp, 
429. 

5. La,—Succession of Thompson, 

App., 194 So. 433. » 

37 C.J. p 771 note 6. ' * 

Acknowledgment ^ 

The action of the of 

lice Jury in post^g invo^' in a-Spe- 
cial book of clainpts agaHh^ Jthe poUce 
jury, which he was required to ksep^ 
under provisions of statute, and ac¬ 
knowledgment of invoice in letter^ 
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account stated is different from an account between 
merchant and merchant® 

§ 73. Torts 

a. In general 

b. Actions on case 

c. '"Offenses or quasi offenses” 

d. "Liability” not founded on writing 
* e. "Actions for debt,” etc. 

a. In General 

An action of tort eo nomine Is sometimes expressly 
fimited by statute. 

An action of tort eo nomine is sometimes express- 
ly limited by statute,7 but generally the statutes of 
the various jurisdictions provide limitations for 
tort actions of specified characteristics, as discussed 
infra §§ 74-81. Where an action for fraud is gov¬ 
erned by a statute limiting “actions of tort”® plain¬ 
tiff can secure no better standing by bringing his 
suit in equity.9 

"Obligationit arising from fault or negligence^* is 


the language of a statute prescribing actions thete- 
on in one year, and includes an action based onfte 
fault of defendant’s representative or agent,i9 
it does not apply to contract actions.^! ’ • 

The character of the action as ex delicto or ei. 
contractu must be determined by the nature of dig 
grievance rather than the form of the complaint w 

petition .^2 

b. Actions on Case 

In some Jurisdictions a general statute limits all ae 
tlons on the case, or actions for which case Is the 
proprlate remedy. ® 

In those jurisdictions having a general statute 
limiting actions on the case, all actions for which 
case is the appropriate remedy and for which no 
special statute exists are governed by such general 
statute.l3 Such a statute has been held applical^ 
even where forms of action have been abolished^ 
and although the consequence is that an action, on 
the case is governed by a longer period of limita¬ 
tion than an action ex contractu which would have 
been maintainable on the same state of facts.^® 


written to creditor by treasurer and 
president of police Jury, did not 
change the prescription of three 
years, which originally applied to in¬ 
voice as on open account, to one of 
ten years as on all personal actions 
not otherwise specifically provided 
for,—Pufltan Chemical Co. v. Vernon 
Parish Police Jury, ILa.App., 178 So, 
8 ' 88 . 

Presentation and approval 

Where there was no specific proof 
that claim against police Jury of par¬ 
ish for goods, wares, and merchan¬ 
dise had ever been presented to police 
Jury and approved by it on any spe¬ 
cific day, action to recover for goods, 
wares, and merchandise sold to the 
police Jury was not on a stated ac¬ 
count governed hy prescriptive peri¬ 
od of three years.—-Davidson v. Po¬ 
lice Jury, Parish of Beauregard, La* 
App., 20 So.2d 618. 

6. Va.—Ellison V. Weintrob, 123 S. 
E. S12, 189 Va. 29. 

37 C,J. p 771 note *6. 

Account proved in banlcriiptcy 
An account against a merchant 
which has been proved in bankruptcy 
proceedings and on which a dividend 
has been received is an account stat¬ 
ed, and action thereon is barred after 
specified time.—^Ellison v. Weintrob, 
123 S.B. 612, 139 Va. 29. 

7. Mass.—Moseley v. Briggs Kealty 
Co., 69 N.B.2d 7. 

Vt.—Murray v. Alien, 164 A. -678, 103 
Vt. 373. 

Action under civil damage law a.s 
governed by limitation on actions 
for injuries to person see infra § 
74. 


Particular actions limited by statute 

(1) Action for injuries sustained in 
a fall on defendant's premises due to 
an accumulation of snow.—Regan v. 
Atlantic Refining Co., 44 N.B.2d 669, 
312 Mass. 1802. 

(2) Action for procuring plaintiff's 
signature to voluntary commitment 
for insanity by false and fraudulent 
representations.—^Boardman v. Bur-^ 
llngame, 197 A. 761, 128 Conn. 646. 
Tort not accompanied by force; con- 

s*eg.uential injury 

Conn.—^Platt v. Waterbury, 67 A. 608, 
80 Conn. 179, 12'6 Am.S.R. 111. 

.37 C.J. p 780 note 65 [b]. 

8. Mass.—Marvel v. Cobb, 86 N.B. 
360, 200 Mass. 298. 

9. Mass.—Marvel v. Cobb, supra. 

10. U.S.—^People of Puerto Rico v. 
Emmanuel, Puerto Ricot '36 S.Ct. 83, 
235 U.S. 261, 69 L.Bd. 216. 

11. Puerto Rico.—^Ponce & Guayama 
R. Co. V. American R. Co., 7 Puerto 
Rico Fed. 684. 

13 . Idaho.—Common -School Dist. 
No. Ii8, in Twin Falls County v. 
Twin Falls Bank & Trust Co., 12 
P.2d 774, 62 Idaho 200. 

37 C.J. p 772 note 18. 

13. U.S.—Cason v. American Brake 
Shoe & Foundry Co„ D.C.Colo., 32 
F.Supp. 680. 

ParticTaar actions 

(1) Action for injury to property. 
Ala.—^Parsons v. Tennessee Coal, 
Iran & R. Co., 64 So. 691, 186 Ala„ 
84. 

Conn.—Newton v. New York & N. E, 
R, Co., 12 A. 644, 66 Conn. 21. 
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(2) Action for malicious prosecu¬ 
tion.—McGrath v. Keenan, 46 A2d 
726, 24 N.J.Misc. 121—Kearney v. 
Mallon -Suburban Motors. 41 A.2d 274 
28 N.J.Misc. 83. 

(8) Action for personal injury re¬ 
sulting from negligence or want of 
due care,——Baltimore City Pass. R 
Co. V. Tanner, 45 A. 18'8, 90 Md. 

87 C.J. p 776 note 92. 


(4) Action for triple damages un¬ 
der the federal anti-trust lawa— 
Williamson v. Columbia Gas & 
trie Corporation, C.O.A.I>el., 116 FM 
16, affirming 27 F.Supp. 198, certiorari 
denied '60 S.Ct. 1087, 310 UjS. 34 
L.Ed, 1407—H. J. Jaeger Researelt 
Laboratories v. Radio Corporatton of 
America, C.C.A.N.J., 90 F.2d ^ 

(5) Action of trover.—Jackson t. 

Cities Service Co., D.O,Del„ 15 
Supp. 897. , 


(6) Action to recover damages for 
a conspiracy among defendanta 
damage plaintiff's business, 
his character, and otherwise 
him, even though the statute of 
itations applicable to the 
torts done pursuant to the cons^^ 
oy is a shorter period.—Smith 
ris, 40 Pa.Dlst & iCo. 237, 42 - 
Jur. 13—Smith v. Morris, PaC 
41 Lack.Jur. 18. 



(7) Other actions see 37 J 
note 23 [a]. 

14. U.S.—Shlppen r. T^rnkferli 
Colo., 13 F. 637, 4 MoCraj^. 

15, U.S.—Shlppen v. Tank* 
pra. 

87 C.J. p 772 note 26* 
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Usually, however, as discussed infra §§ 74-81, the 
statutes do not limit an ''action on the case” by 
that denomination, various actions of that character 
being limited by other description. In at least one 
jurisdiction the distinction between trespass proper 
and trespass on the case applies as far as concerns 
the statute limiting actions for injury to the per¬ 
son, although the technical form of action is imma¬ 
terial.^® Under some statutes actions of trespass 
and on the case are subject to the same period of 
limitation.!’^ 


c. "Offenses or Quasi Offenses” 

In at least one jurisdiction tort actions are limited by 
the statute limiting actions for “offenses or quasi of¬ 
fenses.*' 

In Louisiana the statute providing that actions for 
damages "resulting from offenses or quasi offenses*^ 
must be brought in one yearns applies to damages 
arising from some injury to the person of plain¬ 
tiff!® oj. iQ jiis property,®® or from the violation of 
some duty imposed by law.®! If none of these in¬ 
gredients is present the statute does not apply.®® 
It applies generally to the actions of tort,®® but not 
to an action ex contractu®^ or quasi ex contractu,®5 


16. Ala.—^Ex parte Louisville & N. 
R. Co., 83 So. 52, 203 Ala. 328. 

17. U.S.—Whitenack v. Philadelphia 
& R. R. Co., C.O.N.J.. 57 F. 901. 

Pa.—Landis v. Borough of Norris¬ 
town, 13 A. 189. 

18. U.S.—Tinsley v. Mills, D.C.La.. 
36 F.Supp. 621. 

La.—Allen v. Campbell, App., 141 So. 
827. 

37 C.J. p 772 notes 28, 29. 

19. La.—Sims v. New Orleans Ry. & 
Light Co., 64 So. 823, 134 La. 897. 

Actions within statute 

(1) Action by guest or customer of 
tenant against landlord or tenant for 
defect in leased building.—Grigsby v. 
Morgan & Lindsey, iLa.App., 148 So. 
<506. 

(2) Direct action against automo¬ 
bile liability insurer for personal in¬ 
juries sustained through negligence 
of insured.—^Reeves v. Globe Indem¬ 
nity Co. of New York. 168 So. 488, 
185 La. 42. 

(3) Tenant's action for damages 
from defective premises.—Guzman v. 
Lamothe, 8 La.App. 490. 

(4) Other actions see 37 C.J. p 772 
note 31 [aj. 

20. La.—Sims v. New Orleans Ry. & 
Light Co., 64 So. 823, 134 La, 897. 

Actions within statute 

(1) Action for damages to pave¬ 
ment from leaky water mains.—Gulf 
Coast Paving Co. v. Gulf Public 
Service Co., 153 So. 701, 179 La. 228. 

(2) Action for destruction of grow¬ 
ing timber by flooding with acid wa¬ 
ter from paper mills.—Young v. In¬ 
ternational Paper Co., 15'5 So. 231, 179 
La. 803. 

(3) Action for loss of rent and 
crops and damage to timber suppos¬ 
edly caused by inundation.—Rhodes 
V. International Paper Co., 139 So. 
755, 174 La. 49. 

(4) Action'for value of information 
obtained by defendants in conduct¬ 
ing geophysical exploration seismo¬ 
graph operations on plaintiff’s lands 
without plaintifTs knowledge.—^Iber¬ 
ville Land Co. V. Anierada Petroleum 
Corporation, CLC.A.La., 141 F.2d 384. 

sacxs.—ee 


(5) Action for -value of property 
either stolen or lost by defendant 
through negligence.—Carter - Allen 
Jewelry Co. v. Overstreet, 116 So. 
222, 165 La. 887. 

(6) Action for value of property 
illegally taken. 

U.S.—Iberville Land Co. v. Amerada 
Petroleum Corporation, supra. 

La.—McGuire v. Monroe Scrap Ma¬ 
terial Co., 180 So. 413, 189 La. 573 
—Burdin v. Burdin, 129 So. 651, 
171 La. 7—Hodges v. General Mo¬ 
tors Acceptance Corporation, App., 
141 So. 783—Louisiana Title & 
Mortgage Co. v. Daigre, 7 LsuApsp. 
511. 

37 C.J. p 773 note 32 [b]. 

(7) Action for wrongful cutting 
and taking of timber.—^Ducros v. St. 
Bernard Cypress Co., 114 So, 654, 104 
La. 787—^Murrell v. Goodwill, 106 So. 
564, 159 La. 1057—^National Park 
Bank v. Concordia Land & Timber 
Co., 105 So. 234, 159* La. 86—^Urania 
Lumber Co. v. Powers & Critchett 
Lumber Co., La.App., 16'6 -So. 190. 

(8) Action for wrongful entry.— 
Theriot v. Cutrer, 124 So. 783, 12 La. 
App. 541. 

(9) Action for conversion of cor¬ 
porate stock.—Colley v. Canal Bank 
& Trust Co., C.C.A.La., 159 F.2d 153. 

(10) Other actions.—Sample v. 
Louisiana Oil Refining Corporation, 
111 So. 336, 162 La. 941—^Parro v. 
Fifteen Oil Co., La.App., 26 So.2d 30 
—Callender v. Marks, App., 160 So. 
892, annulled 171 So. 86, 185 La, 948, 
conformed to 173 So. 785—^Public Beit 
R. Commission of New Orleans v. 
New Orleans Coal & Bisso Towboat 
Co., 6 La.App. 123—37 C.J. p 773 note 
32. 

Statute held uot applicable 

(1) To action against police jury 
for value of cattle killed by dipping. 
—^Vascocu V. Police Jury of Natchi¬ 
toches Parish, 124 So. 550, 14 La.App. 
372. 

(2) To stockholder’s derivative ac¬ 
tion against directors and others.— 
Kohler v. McClellan, C.C.A.La., 156 
P.2d 908, certiorari denied Kohler v. 
Humphrey, 67 S.Ct. 203. 
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21 . La.—Sims v. New Orleans Ry. & 
Light Co., 64 So. 823, 134 La, 897. 

37 C-J. p 773 note 33. 

Statute held applicable 

(1) To action against corporation’s 
directors for declaring dividends not 
paid from net profits.—Smalley v. 
Bernstein, 115 So. 347, 165 La. 1, cer¬ 
tiorari denied Speakman v. Bernstein, 
4’S S.Ct. *561, 277 U.S. 599, 72 L.Bd. 
1008. 

(2) To actions based on violation 
of Bulk Sales Law.—B. Rosenberg & 
Sons V. Waguespack, 119 So. 423, 167 
La, 4‘51—McCaskey Register Co. v. 
Lumpkin, La,App., 195 So. 852, re¬ 
hearing denied 197 So. 640—^Armour 
& Co. V. Wise & McCalpin, 1 !La,App. 
202 . 

(3) To carrier's obligation.—La- 
grone v. Kansas City Southern Ry. 
Co., 102 So. 669, 157 La, 559. 

(4) To suit of employees for un¬ 
paid overtime compensation and 
liquidated damages under Fair La¬ 
bor Standards Act.—Loggins v. Steel 
Const. Co., C.C.A.La., 129 F.2d 118— 
Divine v. Levy, D.CLa,, 45 F.Supp. 
49. 

22. U.S—Illinois Cent R. Co. v. S. 
Segari & Co., D.C.La., 205 F. 998. 

37 C.J. p 773 note 34. 

2^ La,—^American Heating & 
Plumbing Co. v. West End Country 
Club, 131 So. 466, 171 La, 482— 
Brown Shoe Co. v. Unter, App., 173 
So. 579, followed in Higginbotham- 
Bailey-Logan Co. v. Unter, 173 So, 
583. 

37 C,J. p 773 note 35. 

Zuduciug breach of contract 
La.—^Hartman v. Greene, 190 So. 390, 
193 La. 234, certiorari denied <60 
S.Ct. 180, 308 U.S. 612, 84 L.Eki. 512. 

24 . La,—Uncle Sam Planting ^ Mffei 
Co. V. Reynaud, 124 So. 827, 

La, 199—Standard Accident Ins. Qq| 
V. Fell, App., 2 So.2d 519, 

37 C.J. p 773 note 36. 

25. La.—^Kramer v. Freeman, 3 
609, 198 La 244^Marin-^ GH-Ca; 
Cutler Bros.. Appu, Bar 

37 C.J. p 773 note 3T. 
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nor does it apply to an action for breach of a spe¬ 
cial duty-® constituting a violation of contract.27 

Actions for damages based on fraud or deceit 
are within the statute.^S Actions by a subrogee to 
a right of action based on a delict or tort are with¬ 
in the statute.-® Thus an action by an employer for 
indemnification under a workmen's compensation 
law, when asserting the right of an employee by 
subrogation, is governed by the limitation applica¬ 
ble to actions ex delicto;®® but if an employer sues 
for the money he has been compelled to pay on a 
judgment against him by an employee under a 
workmen’s compensation act, which is on a right 
of action merely supplementing the common-law 
right,® 1 his action is subject to the limitation pre¬ 
scribed for actions on implied contracts.®® 

d. “Liability*’ Not Founded on Writing 

Statutes limiting actions on “liabilities'* not founded 
on writings have been held applicable to torts not other¬ 
wise provided for. 

In a few jurisdictions the limitation for an ac¬ 
tion on a “liability” not founded on a writing is 
applied to actions for various torts not otherwise 
specifically limited,®® including an action for a tort 
growing out of a contract.®'^ The word “liability” 


has been held to include any breach of dut^-,®® but, 
as considered supra § 70, generally the word is 
held to refer to a contractual liability, and not a 
liability growing out of a negligent act.®® 

e. “Actions for Debt,” Etc. 

A statute limiting “actions for debt," where ths debt 
is not evidenced by contract in writing, has been applied 
to actions for unliquidated damages. 

In at least one jurisdiction the word “debt,” in the 
statute limiting “all actions for debt where the in¬ 
debtedness is not evidenced by contract in writing,” 
is not used in its narrow, technical sense, but em¬ 
braces demands for unliquidated damages, although 
the cause of action for such damages does not rest 
in contract®*^ Thus the statute applies to actions 
for negligence®® or damages to property®® and to 
actions for damages for fraud and deceit.^® 

§ 74. -Injuries to Person 

In many jurisdictions the statutes expressly provide a 
period of limitations for actions for injuries to the per¬ 
son. 

In many jurisdictions the statutes expressly pre¬ 
scribe a period of limitation for actions for injuries 
to the person, or for injury to one caused by the 


26. La.—Dawkins v. Mitchell, 90 So 
396, 148 La. 1038. 

37 CJ. p 773 note 38. 

27. La.—Illinois Cent. K Co. v. New 
Orleans Terminal Co., 7‘S So. 738, 
143 La. 467, 473. 

37 C J. p 773 note 39. 

28. Lel—^B rown Shoe Co. v. Unter, 
App., 173 So. 579, followed in Hig- 
ginbotham-Bailey-Log-an Co. v Un¬ 
ter. 173 So. 583. 

29. La.—^Massachusetts Bonding- & 
Ins. Co. V. Nelson, App., 22 So 2d 
863—fSt. Paul P’lre & Marine Ins. 
Co. V. Standard Casualty & Surety 
Co, App., 3 So 2d 463—Peart v, Ry- 
koski, Inc., App, 195 So. 30, af¬ 
firmed 197 So. 605, 195 La. 931. 

30 . La.—^Foster & Glassell Co. v. 
Knight Bros., 93 So. 913, 152 La. 
596. 

31. La.—^Appalachian Corp. v. 
Brooklyn Cooperage Co., 91 So. 539, 
151 La. 41. 

32. La.—^Foster & Glassell Co. v. 
Knight Bros., 93 So. 913, 152 La. 
1596 —Appalachian Corp. v. Brook¬ 
lyn Cooperage Co., 91 So. 539, 151 
La. 41. 

33 . Ark.—'Burton v. Trihhle, 70 S.W. 
2d 503, 189 Ark. 58—St. Louis, I. & 
M. B. Co. V. Mynott, 102 S.W. 380, 
83 Ark. 6 

Cal.—Italian! v. Metro-Goldwyn-May- 
er Corporation, 114 P.2d 370, 45 Cal. 
App.2d 464. 


Actions wlthia statute 

(1) Action for damages from oper¬ 
ation of railroad coal chute.—^Mis¬ 
souri Pac. Ry. Co. v. Davis, 53 S.W. 
2d 851. 186 Ark. 401. 

(2) Action for damages resulting 
from alleged plagiarism.—^Italiani v. 
Metro-Gold wyn-Mayer Corporation, 
114 P2d 370, 45 Cal.App.2d 464. 

(3) Consequential injuries to real 
property.—Porter v. Los Angeles, 189 
P. 105, 182 Cal. 515. 

(4) Other actions see 37 C.J. p 773 
note 48, p 780 note 55. 

Statute held not applicable to ac¬ 
tion for alienation of affections.— 
Harp V. Ferrell, 300 P. 978, 115 CaL 
App. 160. 

34. Ark.—St. Louis, I. & M. R Co v. 

Mynott, 102 S.W. 380, 83 Ark. 6. 
Cal.—Sala v. Security Title Insurance 
& Guarantee Co., ‘81 P.2d *578, 27 
Cal.App.2d 693—^Howard v. Security 
Title Insurance & Guarantee Co., 
66 P.2d 1247, 20 CalApp.2d 226 
Fla.—^Palmer v. Jackson, 57 'So, 240, 
62 Fla. 249, 

37 C.J. p 767 note 52. 

36. Cal.—Lattin v Gillette, 30 P 
545, 95 Cal. 317, 29 AmS.R. 115— 
Merron v. Title Guarantee & Trust 
Co., 80 P.2d 740, 27 Cal.App.2d 119. 
37 C.J- p 767 note 53. 

36. Wash.—Northern Grain & Ware¬ 
house Co. V. Holst, 163 P. 775, 9’5 
Wash 212. 


37. Tex.—Gordon v. Rhodes, 116 S. 
W. 40, 102 Tex. 300, 301. 

38. Tex.—Behringer v. City Nat. 
Bank, Civ App, 296 S.W. 674. 

39- Tex.—^Panhandle & S. F. R. Co. 

V. Hubbard, Qiv.App., 190 S.W. 793. 

40. Tex—Quinn v. Press, 140 S.W. 
2d 438, 135 Tex. 60, 128 A,L.R. 757 
—Carver v. Moore, Com App , 288 
S.W. 1'56—Pelton v. Trico Oil Co., 
Civ.App., 167 SW.2d 625—Santa 
Ana Citrus Groves v. First Nat. 
Bank of Chicago, Civ App., 149 S. 

W. 2d 310, error refused—Blondeau 
V. Sommer, Civ.App., 139 ■S.W.2d 
223, error refused—Phillips v. Bak¬ 
er, Civ.App., 114 S.W.2d 421, error 
refused—Reagan County Purchas¬ 
ing Co. V. Big Lake Oil Co., Civ. 
App., 105 S.W.2d 462, error dis¬ 
missed—^Brand v. Farmers Mut. 
Protective Ass’n of Texas, Civ. 
App., 95 SW.2d 994—^Kana v. 
Baumgarten-Matula Co., Civ.App., 
'88 S.W-2d 1079—^Evans v. Southern 
Methodist University, Civ.App, 87 
S.W. 2d 918, reversed on other 
grounds Southern Methodist Uni¬ 
versity V. Evans, 115 SW.2d 622, 
131 Tex. 333—Conrads v. Kasch, 
Civ.App., 26 S.W.Bd 732, error de¬ 
nied Kash v. Conrads, 31 S.W.2d 
630, 119 Tex. 449—Bomar v. Steele, 
Civ.App., 295 S.W. 323. 

37 C.J. p 778 note 18. 

41. U.S.—^Jones-Burget v. Borough 
of Dormont, C.C.APa., 14 F.2d 954, 
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wrongful act or neglect of another.4» or for bodily ) hurt suffered by a person by the act or default of 


error dismissed Jones-Burget v. 
Borougrh of Bormont, Pittsburgh, 
Pa., 4(8 S.Ct. 140, .275 U.S. 677, 72 
Li.Ed. 435, motion denied 48 S.Ct. 
434, 72 L.Ed. 1018, and 48 S.Ct. 627, 
72 LEd. 1018. 

Ga.—McCullough v. Atlantic Refining 
Co., 177 S.E. 601, 60 Ga.App. 237. 
Ill.—^Desiron v. Peloza, 32 N'.E.2d 316, 
308 Ill.App. 682. 

Pa.—Snyder v. I. Unterberg & Co., 
Com.Pl., 57 York Leg.Rec. 92. 

37 C.J. p 774 note 67. 

Actions within, statute 

(1) Action for conspiracy in de¬ 
feating plaintiff for renomination and 
reSlection to office.—^Ferguson v. 
Washburn, Tex.Civ.App., 4 S.W.2d 
674, error dismissed. 

(2) Action for damages for mali¬ 
ciously causing plaintiff's arrest and 
confinement in insane asylum.—^Jack- 
son V. Parks, 4 S.E.2d 873, 216 N.C. 
329. 

(3) Action for injuries from auto¬ 
mobile collision.—Soule v. Grimshaw, 
247 ISr.W. 730, 2'62 Mich. 604. 

(4) Actions for malpractice. 

Pa.—^Rothrock v. Wolfe, 13 Pa^Blst. 

& Co. 129, affirmed 99 Pa.Super. 30. 
Tex.—Thompson v. Barnard, Civ.App., 
142 S.W.2d 238, affirmed Barnard v. 
Thompson, 158 S.W.2d 486, 13'8 Tex. 
277. 

(5) Employee’s action for damages 
because employer’s doctor failed 
properly to diagnose and treat em¬ 
ployee’s foot.—^McDonald v. Camas 
Prairie R. Co., 38 P.2d 616, 180 Wash. 
655. 

(6) Suit under state employers’ 
liability act.—Watson v. (Louisville 
& N. R. Co., 45 S.W.2d 499, 242 Ky. 
14. 

(7) Trespass on case by husband 
for loss of wife’s services and ex¬ 
penses in caring for her occasioped 
by personal injuries.—^Desjourdy v. 
Mesroblan, 168 A. 719, 52 R.I. 146. 

(8) Other actions. 

Turpentine & Rosin Factors v. 
Travelers Ins. Co., D.C.Ga., 46 F. 
SupjK 310. 

Ga.—^Atkinson v. Fidelity & Casualty 
Co., 1 !S.B.2d 744, 1187 Ga. 690— 
Fraser v. Atlanta Title & Trust 
Co., 19 •S.B.2d 38, 66 Ga.App. 630 
—Dalrymple v. Brunswick Coca- 
Qola Bottling Co., 1(81 S.E. 697, 61 
GaApp. 754. 

Ill.—^Desiron v. Peloza, 32 N‘.E.2d 316, 
368 I11.APP. 682. 

Ind.—Cretcher v. Winona R. Co., 199 
N.E. 241, 209 Ind. 414. 

Mich.—Bay State Milling Co., for Use 
an4 Benefit of Hartford Acc. & In- 
dem. Co, v. Izaic, 17 ]M(.W.2d 769, 
310 Mich. 601. 

T^nn.-^rown v. Tennessee Consol. 
Co^l Co., 83 S,W.2d 568, 19 Tenn. 
123, 


In. Conneoticut 

(1) Statute limiting actions to re¬ 
cover for personal injuries to one 
year from date of injury would be 
construed to Include all actions to 
recover for personcil injuries, wheth¬ 
er or not due to negligence, notwith¬ 
standing another statute limited ac¬ 
tions of trespass to person to three 
years, since, where there are two con- 
fiicting sections of general compila¬ 
tion of statute laws, that section will 
prevail which is last expression of 
lawmaking power.—Tuohey v. Mar- 
tinjak, 177 A. 721, 119 Conn. 500. 

(2) However, in an earlier case, it 
was held that the statute applied 
only to actions to recover damages 
for injuries caused by negligence.— 
Hickey v. Slattery, 131 A. 558, 103 
Conn. 716. 

(3) Under the revision of Gen.St. 
1902 § 1119, a limitation of one year 
for an action “for injury to the per¬ 
son,’’ was expressly confined to an 
“action against a municipal or other 
corporation.’’—^Fitzgerald v. Scovil 
Mfg. Co., 60 A. 1‘32, 77 Conn. 528. 

In ISTew York 

(1) A general provision limits ac¬ 
tions for personal injury except 
where a different period is specified. 
U.S.—Shultz V. Manufacturers & 

Traders Trust Co., C.C.A.N.T., 12-8 
P.2d 889, certiorari denied 63 S. 
Ct. 79, 317 U.S. -674, 87 L.Ed. 541, 
rehearing denied 63 S.Ct. 204, 317 
U.S. 710, 87 L.Ed. 665. 

N.Y.—^Anderson v. Emigrant Indus¬ 
trial Sav. Bank, 49 N.T.S.2d 204, 
268 App.Biv. 129—^Niehaus v. Cary- 
field, Inc., 269 N.Y.S. 336, 240 App. 
Div. 144, 

(2) A shorter period of limitations 
is prescribed for actions for personal 
Injury resulting from negligence. 

—^Miller v. U. S. Gypsum Co., C. 
C.A.N.T., 96 P.2d >69—Michalek v. 

U. S. Gypsum Co., C.C.AN.Y., 76 
F.2d 115, reversed on other grounds 
66 S.Ct. 679, 298 U.iS. 639, 180 L.Ed. 
1872. 

N.Y.—Campbell v. Belaware Realty 
Co., 26 N.T.S.2d 356, 261 App.Div. 
1037, reargument denied 27 N.T.S. 

2d 1006, 261 App.Biv. 1117, appeal 
denied—U. S. Casualty Co. v. North 
American Brewing Co., 3 N.T.S.2d 
256, 263 App.Div. 676, affirmed 18 
N.E.2d -856, 279 N.Y. 762—Speziale 

V. National Brass Mfg. Co., 284 N. 
Y.S. 104, 246 App.Div. 678—Schmidt 
V. Merchants Despatch Transp. Co., 
280 N.Y.S. 836, 244 App.Div. 6'06, 
modified on other grounds 200 N. 

E. 824, 270 N.Y. 287, reargument 
denied 2 N.E.2d 'O^O, 271 N.Y. 531 
—Giannavola v. Gfeneral Ry. Signal 
Co., 278 N.Y.-S. 480, 244 App.Div. 

65. 

37 C.J. p 7,74 note *61. 

(3) Actions for’malpractice are not 
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limited by the provision relating to 
injury resulting from negligence.— 
Rudman v. Bancheri, 23 N.Y.S.2d 584, 
260 App.Div. 957—^Monahan v. Devin- 
ny, 229 N.Y.S. 60, 223 App.Div. 647— 
Tulloch V. Haselo, 218 N.Y.S. 139, 
218 App.Div, .313—Horowitz v. Bo¬ 
gart. 217 N.Y.S. 1881, 218 App.Div. 
158—^American Exchange Pacific 
Bank V. Touche, 227 N.Y.S. 218, 131 
Misc. 236. 

(4) Action against charitable hos- 
I pital for injuries suffered by patient 
as result of negligent manner In 
which doctor assigned by hospital 
performed a tonsil operation was not 
barred by limitation on ground that 
act which was foundation of action 
constituted malpractice and hence 
pverned by two-year statute of lim¬ 
itation. where only charge agaipst 
hospital was that it was negligent be¬ 
cause, without knowledge of doctor’s 
fitness and without making an ade¬ 
quate examination to determine his 
competency, hospital permitted doc¬ 
tor to operate upon patient.—^Roewe- 
kamp V. New York Post Graduate 
Medical School and Hospital, 4 N.Y. 
S.2d 751, 254 App.Div. 265. 

(5) Action against attorney for 
negligent prosecution of case is not 
barred by statute applicable to ac¬ 
tions for “personal injury’’ resulting 
from negligence.—O’Neill v. Gray, 'C. 
C.AN.Y., 30 F.2d 776, certiorari de¬ 
nied, 49 S.Ot. 480, 279 U.S. 865, 73 
L.Ed. 1003, 

42. U..S.—Martucci v. Koppers Cb., 
D.C.N.J., 68 F.Supp. 707. 

■Cal.—^McFarland v. Cordiero, 278 P. 

8-89, 99 Cal.App. 352. 

Actions within statute 

(1) Action arising from mutilation 
of body of deceased.—^Huntly v. Zur¬ 
ich General Accident & Liability Ins. 
Co., 280 P. 163, 100 Cal.App. 201. 

(2) Action by patient against 
physician for injury sustained by pa¬ 
tient by reason of negligent treat¬ 
ment by physician. 

Cal.—Huysman v. Kirsch, 57 P.2d 
908, 6 Cal.2d 302—Ehlen v. Bur¬ 
rows, 124 P.2d 82, 51 Cal.App 2d 
1*41—Gum V. Allen, 6 P.2d 311, 119 
Cal.App. 293—Marty v. Somers, 169 
P. 411, 3'5 Cal.App. 182. 

Idaho.—Trimming v. Howard, 16 P. 

2d 661, 52 Idaho 412. ' ^ 

N.J.—^Weinstein v. Blanchard, 162 A. 
601, 109 N.J.Law 332. 

(3) Action for injuries incurred hi 
automobile collision.—^Franceschi jr, 
Scott, 46 P.2d 754, 7 Cal.ApiJ.2d ^ 

(4) Action for mental a|*d physi^ 
cal shock and ijinbss asrj^ng^ 
removal of body of decease rejteUve 
from^ burial plot.^teen v« Whitting¬ 
ton, 50 P.2d 118, 9 CaLAi^2d' 445. 

(5) Other actions' see H CLj/p 774 
notes 58-60. 
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another,or for injury to person or reputation, held applicable to any action for personal injuries 

including injuries to relative rights.^^ Statutes notwithstanding there is a breach of a contractual 

limiting actions for injuries done to the person relation between the parties,or the tort-feasor 

include actions for injuries done to the individual, violates a statute in causing the injury,50 or a nui- 

as distinguished from injuries done to his proper- sance exists,5i although it has been held that the 

ty,‘^5 or to reputation, where this is excluded or oth- statute does not apply to an action originating in 

erwise provided for,*^® a breach of duty flowing from a contract relation.52 

While it has been stated that the statute applies has been held that plaintiffs declaration will de- 
to those actions where the personal injury is the whether he is smng in tort or in contract.53 

gist of the action, such as actions for assault and Statutes applicable in personal injury actions 
battery aiwi the like, ^7 under some statutes it is have been held not to apply to an action over by 

not necessary that force and violence be inflicted defendant to recover from another who may be lia- 

on plaintiff and the statutes have been generally ble to him for all or part of plaintiffs claim;54 but 


43. Vt.—^Murray v. Allen, 154 A. 678, 

103 Vt 373. 

In OMo 

(1) “Bodily injury’* within the lim¬ 
itations statute includes only such 
bodily injury, resulting from negli¬ 
gence, as is not embraced within one- 
year limitation for assault and bat¬ 
tery and malpractice.—^Arend v. My- 
lander, 177 K.E. 377, 39 Ohio App. 
277. 

(2) Action for amputation of in¬ 
jured finger allegedly necessitated by 
physician’s unauthorizedly pouring 
liquid thereon held to charge either 
assault and battery or malpractice, 
and therefore was within one-year 
limitation.—^Arend v, Mylander, su¬ 
pra. 

(3) Action against railroad compa¬ 
ny for injuries by railroad employee, 
sustained while being physically ex¬ 
amined by .railroad physician, held 
subject to limitation of action for 
bodily injury.—^New York Cent. R. 
Co. V. Wiler, 177 N.B. 205, 124 Ohio 
St. ll'S. 

(4) Husband’s action for loss of 
wife’s services was held not “action 
for bodily injury.”—^Kraut v. Cleve¬ 
land Ry. Co., 6 N.E.2d 324, 132 Ohio 
St. 125, 108 A.L..R. 521—Cincinnati 
Street Ry. Co. v. Whitehead, 176 W. 
E. ’583, 39 Ohio App. 51. 

44. - Iowa.—Wilson v. Stever, 212 N, 

W. 142, 202 Iowa 1396. 

37“ aJ. p 771 note 11 [a]. 
lE^elaitive rights 

Injuries resulting from discharging 
sewer in open ditch in front of plain¬ 
tiff’s property were not injuries to 
relative rights.—Hill v. City of Win- 
terset, 214 K-W. <592, 203 Iowa 1392, 
followed in Brooker v. City of Win- 
terset, 215 N.W. 668—Chase v. City 
Gif Wttttefset, 214, N.W. S91, 203 Iowa 
followed in l^ooker v. City df 
5 N,W. 668. 

Slsatute ant 

respect 44 

, repu- 
•Sqriiyi-J 


C.A.Iowa, '50 F.2d 1039, 77 A.L.R. 
531. 

45. Cal.—^Huntly v. Zurich General 
Accident & Liability Ins. Co., 280 
P. 163, 100 CaLApp. 201. 

Ill.—Menolascino v. Superior Felt & 
Bedding Co., 40 N.E.2d 813, 313 Ill. 
App. 557. 

37 C.J. p 775 note 62. 

Action for trespass on plaintiff’s 
right to possession of deceased hus¬ 
band's body is not “action for inju¬ 
ries to the person’* within statute of 
limitations.—^Hill v. Travelers* Ins. 
Co., 294 S.W. 1097, 154 Tenn. 295, 52 
A.L.R. 1442. 

4& Ga.—^Hutcherson v. Durden, 39 
S.B. 495, 113 Ga. 9'87, 64 L.R.A. 811. 

47. Ky.—Resthaven Memorial Cem¬ 
etery V. Volk, 150 S.W.2d 908, 286 
Ky. 291—Menefee v. Alexander, 53 
S.W. 653, 107 Ky. 279, 21 Ky.L. 980. 

48. Cal.—^Huntly v. Zurich General 
Accident & Liability Ins. Qo., 280 
P, 163, 100 CaLApp. 201. 

particular statutes construed 

Statutory limitation on actions for 
injuries has been held intended to ap¬ 
ply to actions for damages “on ac¬ 
count” of personal injuries.—^Huntly 
V. Zurich General Accident & Liabil¬ 
ity Ins. Co., supra. 

49. U.S.—^Vandevoir v. Southeastern 
Greyhound Lines, C.C.AInd., 152 P. 
2d 150, certiorari denied 66 S.Ct. 
811, 327 U.S. 789, 90 LEd. 1016— 
Pinck V. Albers Super Markets, C. 
C.AKy., 136 P.2d 191—Michalek v. 

U. iS. Gypsum Co., C.C.AN.Y., 76 
P,2d 115, reversed on other grounds 
66 S.Ct. '679, 293 U.S. 639, 80 L.Ed. 
is72—Chalmers v. Southern Pac. 
Co., C.C.A.CaL, 8 P.2d 480. 

Cal.—Ehlen v. Burrows, 124 P-2d 82, 
51 Cal.App.2d 141. 

Idaho.—Trinmiing v. Howard, 16 P. 

2d 661, 52 Idaho 412. 

Iowa.—Willson v. stever, 212 N.W. 

142, 202 Iowa 1396, 

M^ch.—Corpus Juris cited ha Coates 

V. Milner Hotels,, 18 N.W*2d 389, 

391, 311 Mich. 233. - , ♦ 

N-Y.—^Schmidt , v. i MercMnts , Pes- 
patbh- Transp. Cq., 209 .NlH 824. 

Km 


270 N.Y. 287, 104 A.L.R. 450, rear- 
gument denied 2 N B.2d 680, 271 
N.Y. 531—Loehr v. East Side Omni¬ 
bus Corporation, 18 N.Y.S.2d 529, 
259 App.Div. 200, affirmed 39 N.E. 
2d 290. 287 N.Y. 670—Hermes v. 
Westchester Racing Ass’n, 210 N. 
Y.S. 114, 213 App.Div. 147—Schlick 

V. New York Dugan Bros., 22 N.Y. 
S.2d 23S, 175 Misc. 182. 

Ohio.—Sokolec v. Southern R. Co., 14 
Ohio Supp. 44, applying Tennessee 
statute. 

Pa—clones v. Boggs & Buhl, 49 A2d 
379—Nightlinger v. Johnson, 18 Pa 
Dist. & Co. 47. 

Tenn.—Bodne v. Austin, 2 S.W.2d 100, 
156 Tenn. 353, 62 A.L.R. 1410. 

Tex.—City of Vernon r. Low, Civ. 

App., 158 SW.2d 857. 

37 C.J. P 775 note 66. 

Porm of actioji ixamaterial 
Ky.—^Howard v. Middlesborough Hos¬ 
pital, 47 SW.2d 77, 242 Ky. 602. 

37 C.J. p 775 note 

50. U.S.—^Pinck v. Albers Super 
Markets, C.C.AKy., 136 P.2d 191. 

Ky.—Robinson v. Hardaway, 169 S. 

W. 2d 823, 293 Ky. 627. 

N.Y.—Schmidt v. Merchants Des¬ 
patch Transp. Co., 200 N.E. 824, 270 
N.Y. 287, 104 A.L.R. 4*50, reargu¬ 
ment denied 2 N.E.2d 680, 271 N.Y. 
531—Giannavola v. General Ry. 
.Signal Co., 278 N.Y.S. 480, 244 App. 
Div. 65. 

51. U.S.—Michalek v. U. S. Gypsum 
Co., C.C.A.N,Y., 76 P.2d 115. re¬ 
versed on other grounds 56 S.Ct. 
679, 298 U.S. 639, 80 L.Ed. 1372. 

N.Y.—Campbell v. Delaware Realty 
Co., 26 N.Y.S.2d 356, 261 App.Div. 
1037, reargument denied 27 NY.S. 
2d 1006, 261 App.Div. 1117, appeal 
denied. 

52. Ky,—^Menefee v. Alexander, 63 S. 

W. 663, 107 Ky. 379. 21 Ky.L. 986. 

37 C.J. p 775 noteh 64, 65. 

53. Ill.—Keirsey v, McNeemer, 197 
IlLApp. 173. 

37 aJ. p 775 note 67. 

54. U.S.—Adam v. Vacqui^ p.CL 

Pa.^ 48 P.Supp. 275. ; . 

Hl.^—Sherman House Hotel ▼. 
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in cases where it was held that the state Work¬ 
men’s Compensation Act made an insurance carrier 
for an employer primarily liable to pay all the com¬ 
pensation due to an injured workman, a statutory 
action by the insurance carrier for compensation 
paid by plaintiff was not on an implied contract of 
reimbursement, but was governed by the statute lim¬ 
iting actions for injuries to the person.55 

An action by a husband for a hurt to his zuife has 
been held within a statute limiting an action for 
personal injuries,56 but not within a statute limiting 
actions for bodily injury.57 

An action by a parent for damages for injury to 
his minor child has been held to be an action for 
injury to the person within the meaning of a sec¬ 
tion of the statute of limitations ;56 but, on the 
basis that this provision should be strictly con¬ 
strued, it has been held that it applies only to an 
action to the person injured or on his behalf, does 
not extend to consequences which another may 
suffer because of such injury,59 and is not a limi¬ 
tation on a parent’s action just mentioned,50 which 
is not an action for injury to the person of plain¬ 
tiff, but for injury to his property.51 

Malicious prosecution. While statutes limiting 
actions for personal injuries have been held ap¬ 
plicable to actions for malicious prosecution,52 a 
statute relating solely to physical injuries does not 
apply to an action for malicious prosecution.53 Ma¬ 
licious prosecution of a criminal charge has been 
held to fall within the limitation imposed on actions 
for torts resulting in personal injury.54 


§ 75 

An action for seduction has been regarded as 
governed by the statute limiting an action for a 
personal injury, whether the action is brought by 
the woman seduced55 or by a father for the seduc¬ 
tion of his daughter.56 

Actions for alienation of affections and criminal 
conversation have been held within some statutes 
limiting actions for injuries to the person57 but 
they have also been held not within such statutes.®® 
In one case the action was held governed by the 
statute limiting one year for personal actions that 
do not survive.59 

Assault and battery. Where a statute specifically 
limits actions for assault and battery, a general lim¬ 
itation on actions for injuries to the person does 
not apply.70 In the absence of a specific statute an 
assault and battery has been held an injury ^^wrong¬ 
fully done to the person” within the meaning of a 
statute of limitations.^! 

§ 75. -Injury to Rights of Another 

In some Jurisdictions various actions for Injury to 
the person or to property are prescribed by limitations 
for actions for Injury to the rights of another and for 
which a. limitation is not elsewhere provided. 

In a number of jurisdictions various actions for 
tort to the person or to property have been pre¬ 
scribed by limitations for actions for injury to the 
rights of another not arising on contract, and for 
which a limitation is not elsewhere specifically 

made.72 


Butler St. Foundry & Iron Co., 168 
ni.App. 649. 

S5. Ind.—Employers' Liability As- 
sur. Co. V. Indianapolis & Cincin¬ 
nati Traction Co., 144 NE. 61'5, 195 
Ind. 91—Fidelity & Casualty Co. of 
New York V. JMiller, 38 N.E.2d 279, 
111 Ind.App. 308. 

Stan.—Maryland Casualty Co. V. 
Ladd, 249 P. 687, 121 Kan. 359. 

R.I.—Desjourdy v. Mesrobian, 
'158 A. 719, 52 K.I. 146. 

Tenn.—Johnston v. Southern Ry. Co., 
299 S.W. TS5, 155 Tenn. 639, 65 A. 
L.R. 932. 

W.Va.— Corpus Juris cited in. Barker 

V. Saunders, 182 S.E. 289, 290, 116 

W. Va. 548. . 

37 tlj. p 77’6 note 72. 

9^* U.S.—Cliff V. Seligrman & Latz, 
C.C.A.Ohio, 38 F.2d 179. 

99 . N'.Y.—Constantinides v. Mahhat-, 
tan Transit Co., 34 N.T.S.2d 600, 
^4 App.Div. 147. 

Tlnn.^Blackwell v. Memphis St. R. 

Ce., 137 S.W. 486,j.l24 Tenn. 5X6. 

^ 'N.J.-^Fryei- v. Mt. ^Holly Water 
□a, 93 A. 679. 87 N.J.Law 57. 


60. Ill.—Waller v. Chicagro, 11 Ill. 
App. 209. 

N.J.—Fryer v. Mt. Holly Water Co., 
93 A. 679, 8’7 N.JJLaw 57. 

61. Ill.—Waller v. Chicago, 11 Ill. 
App. 2Q9. 

N.J.—^Fryer v. Mt, Holly Water Co., 
93 A. 679, 87 N.J.Law 57. 

62. Ga,—Davison-Paxon Co. v. Nor¬ 
ton, 24 S.E.2d 723, 69 Ga.App. 77. 

63. Idaho.—Barton v. Woodward, 

182 P, 916, 32 Ida. *375, 6 A.L.R. 
1090. 

64. Minn.—Bryant v. Ameridan 

Shrety Co., 71 N.W. 826, 69 Minn. 
30. 

65. Mich.—May'v. Wilson, 128 N.W. 
1084, 164 Mich. 26, 28, Ann.Cas. 
1912B 654. 

37 QJ. p 776 note 82. 

68. Ga,—^Hutcherson v. Durden, 39 

S.E, 49S, 113 Ga. 987, 54 L.R.A. 
811. 

67. Cah—Tofte V. Tofte, S4 P.2d 

118J, 12 Cal,App,2d 111—Shaddock 
V. MedofI,, 63 P.2d 38j5, 11 Cal-App* 
2d 305—Nulsen v. 30 Ps2d' 
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609, 3 Cal.App.2d 407—^Harp v. Fer¬ 
rell,, 300 P. 978, 116 Cal.App. 160. 
Ga.—Burkett v. Elrod, 6 sS B.2d 925, 
61 GaApp. 173—^Hosford v, Hos- 
ford, 198 S.E. 289, 68 GaApp. 188— 
Edwards v. Monroe, 189 , SE. 419, 
54 Ga.App. 791—Arnold v. Rogers, 
159 S.E. 136, 48 Ga.App. 390. 

68. N.J.—Crane v, Ketcham, 134 A 
1052, 83 N.J.Law 327. 

37 C.J. p 7,76 note «6. 

69. U.S.—Harper v. Harper, W,y%^ 
252 F. 39, 164 C.C.A 159. 

70. Ala.—Ex parte Louisvim Sc 1^ 
R. Co., 83 So. 6^, 203 Ala.'221^ 

Mich.—Stout V. Anderson, 227 NfW. 
756, 248 Mich. 698. 

71. Pa.—Johnson v. Fhiladelphiai^^ 
-Pa,Super. 27$, 

72. ofci.—rjjeff y. Wilimott, ’ 

& Looney, 41 

an actloji forvWi^ 
arisingr on 
within- five year^ 

statute re'.. 
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§ 75 


An action for fraud and deceit has been held to 
be within a statute of limitations applying to an 
action for injury to the rights of another, etcJ^ 


Mandamus and equitable action. By analogy the 
right of action for a writ of mandamus has been 
held in particular cases to be controlled by the 


quiring that action for injury to the 
person he brought within one year, 
and includes an injury to any right, 
property, physical or bodily injurj% 
or injury to the sensibilities, such as 
mental anguish, and the like.—Rest- 
haven Memorial Cemetery v. Volk, 
150 S.W.2d 908, 286 Ky. 291. 

Injury 

(1) Whenever a legally protected 
interest or property right of another 
is invaded, such action constitutes an 
“injury” to it within meaning of stat¬ 
ute of limitation applicable to actions 
for injury to the person or rights of 
another.—^Luellen v. City of Aber¬ 
deen, 148 P.2d 849, 20 Wash.2d 594. 

<2) Statute is intended to cover in¬ 
jury to intangible property, especial¬ 
ly when Injury consists of some di¬ 
rect affirmative act which prevents 
another from securing, having or en¬ 
joying some valuable right.—Luellen 
V. City of Aberdeen, supra. 

Direct invasion of rights 

(1) The phrase “or for any otjier 
injury to the person or rights of an¬ 
other not hereinafter enumerated,” as 
appearing in statute of limitations, 
has reference to direct invasions of 
personal or property rights.—^Luellen 
V. City of Aberdeen, supra. 

(2) Limitations statute applying to 
actions for taking, detaining, or in¬ 
juring personal property, or for any 
other injury to a person or rights of 
another not thereinafter enumerated, 
had no application to action against 
officers of bank to enforce constitu¬ 
tional liability for accepting deposits 
when bank was insolvent, since such 
statute applied only to certain direct 
invasions of personal or property 
rights.—^Noble v. Martin, 70 P.2d 
1064, 191 Wash. S9. 

Actions within, statute 

(1) Action against landlord's agent 
who had allegedly agreed to repair 
premises for injuries sustained by 
tenant occasioned by defective prem¬ 
ises.—Goodman v. Fernald, 61 P.2d 
1253, 154 Or. 654. 

(2) Action by chattel mortgagor 
Eigalnst bank to recover for property 
not included in chattel mortgage but 
allegedly sold at chattel mortgage 
foreclosure sale,—jBell v. Bank of 
WliiteTOter. 73 P.2d 10^9, 146 Kan. 

J potion by holder of improve- 
bonds against city for damages 
negligent failure to collect 
|Ai^|4^ex;tts.—City of Catlettsburg v. 

B'iWl2d 621, 261 ICy. *347, 
for i^ault,—^DeBerry v, 
’yirof Bnbbor Co^ Ala^ 
iBo:, 237 Al^'223. ; ’I 
for ffigure 


to record trust deed promptly.— 
Scherger v. Union Nat. Bank, 25 P. 
2d 588, 138 Kan. 239. 

($) Action for damages for flood¬ 
ing of land.—^Miller v. City of Wood- 
burn. 270 P. 781, 126 Or. 621—37 C.J. 
p 780 note 157. 

(7) Action for damages for mainte¬ 
nance of private nuisance.—^Beam v. 
Birmingham Slag Co., 10 So.2d 162, 
243 Ala. 313. 

(8) Action for damages for wrong¬ 
ful interference with plaintiffs* con¬ 
tractual rights and for wrongfully 
procuring breach of plaintiffs’ con¬ 
tract.—Neff V- Willmott, Roberts & 
Looney, 41 P.2d 86, 170 Okl. 460. 

(9) Action for damages to land 
from construction of railroad em¬ 
bankment and reservoir.—Schoening 
V. Chicago. B. & Q. R. Co., C.C.A 
Wyo., 30 P.2d 803. 

(10) Action for infringement of 
copyright.—^Norm Co. v. John A. 
Brown Co., D.C.Okl., 26 F.Supp, 707. 

(11) Action for wrongful diversion 
of irrigation waters.—^Norwood v. 
Eastern Oregon Land Co., 5 P.2d 1057, 
139 Or. 25, modified on other grounds 
7 P.2d 996, 139 Or. 25. 

(12) Criminal conversation.— 

Woodman v. Goodrich, 291 N.W. 768, 

I 234 Wis. 565. 

(13) Cross petition for damages 
for wrongful attachment.—Root 
Grain Co. v. iLivengood, 100 P.2d 714, 
151 Kan. 706. 

(14) Malpractice. 

Kan.—^Waddell v. Woods, 163 P.2d 
348, 160 Kan. 481—Becker v. 

Floersch, 110 P.2d 752, 153 Kan. 
374—Blackburn v. Security Ben. 
Ass’n, 86 P..2d 536, 149 Kan. 89— 
Coulter v. Sharp, 64 P.2d 564, 145 
Kan. 28—Travis v. Bishoff, 54 P.2d 
955, 143 Kan. 283—Ericson v. 

Charles, 194 P. 652, 108 Kan. 205. 
Okl.—Seanor v. Browne, 7 P.2d 627, 
154 Okl. 222—White v. Hirshfield, 
236 P. 406, 108 Okl. 263. 

Wash.—^Physicians* and Dentists* 
Business Bureau v. Dray, 111 P.2d 
668, 8 Wash. 2d 38—^Rundin v. Sells, 
95 P.2d 1023, 1 Wash.2d 332, cer¬ 
tiorari denied 60 S.Ct. 1094, 310 U. 
S. 645, 84 L.Ed. 1412. 

(15) Negligence. 

Kan.—^BCackenberger v. Travelers 
Mut Casualty Co., 62 P.2d 545, 144 
Kan. 607. 

Minn.—^Villaume v. Wilkinson, 296 N. 

W. 176, 209 Minn. 330. 

Okl.—National Bank of Claremore v. 
Jefferies, 259 P. 260, 126 Okl. 283 
—Jackson v. Central Torpedo Co., [ 
^ 246 P, 426, 117 Okl. 245, 46 AflUR, 
.338. 


Wash.—Schosboek v. Chicago, M., St. 
P. & P. R. Co., 71 P.2d 548," 191 
Wash. 425. 

(16) Other actions. 

Ala.—Metropolitan Casualty Ins. Co. 
of New York v. Sloss-Sheffield Steel 
& Iron Co., 3 So.2d 306, 241 Ala. 
545. 

Kan.—^Meade v. Brosius, 147 P.2d 716, 
158 Kan. 418—Axe v. Wilson, 96 
P.2d S'80, 150 Kan. 794—^Alderman 
V. Ford, 72 P.2d 981, 146 Kan. 698 
—^Fulton V. Farmers* Nat. Bank of 
To‘peka, 252 P. 242, 122 Kan 400, 
rehearing denied Pulton v. Farm¬ 
ers* Nat. Bank, 253 P. 561, 123 Kan. 
1 . 

Ky.—^Resthaven Memorial Cemetery 

V. Volk. 150 S.W.2d 908, 286 Ky. 
291. 

Mo.—^Scanlon v. Kansas City, 28 S. 

W. 2d -84. 325 Mo. 125. 

37 C.J. p 777 note 97. 

Ta k i ng proi>erty under eminent do¬ 
main 

Okl.—Oklahoma City v. Wells, 91 P. 
2d 1077, 135 Okl. '369, 123 AL.R, 
662. 

In Ohio 

(1) The statute has been applied 
to various actions for injuries to the 
rights of plaintiff.—^Kraut v. Cleve¬ 
land Ry. Co., 5 N.B.2d 324, 132 Ohio 
St. 125, 108 A.L.R. 521—State ex rel. 
Lien v. House, 58 N.B.2d 675, 144 
Ohio St. 238—Squire v. Guardian 
Trust Co., 72 N.E.2d 137, 79 Ohio 
App. 371—State v. House, App., 67 
N.E.2d 105—^Minster Lean & Savings 
Co. V. Laufersweiler. 36 N.E.2d 895, 
67 Ohio App. 375—^Altman v. City of 
Cincinnati, 36 N.E.2d 57, 67 Ohio App. 
409—Cincinnati Street Ry. Co. v. 
Whitehead, 176 N.E. 583, 39 Ohio 
App. 51. 

(2) Prior to its amendment this 
provision included actions for per¬ 
sonal injuries resulting from negli¬ 
gence.—^Maxwell Motor Corporation 
V. Winter, 163 N.E. 198, 118 Ohio St. 
622—^Arend v. Mylander, 177 N.E, 377, 
39 Ohio App. 277—^Francis v. Brooks,. 
156 N.E, 609, 24 Ohio App. 136— 
37 C.J. p 777 note 97 [g]. 

(3) The statute does not apply to- 
a property owner’s right to an in¬ 
junction, restraining collection of an 
assessment for a public improvement 
that was void aU initio because it was 
substantially equal to, or greater 
than, the value of the property after 
the improvement was made.—Domito* 
V. Village of Maumee, 42 N.E,2d 934, 
140 Ohio St. 229. 

73 , Or.—Schwedler v. Gresham First 
State Bank, 179 P. 671, 92 Or. 33. 

37 CJ". p 777 note 4. 
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provision here discussed, 74 as also an equitable right 
of action.75 

Liability created by statute. Where an action 
comes within a statute prescribing limitations on ac¬ 
tions on liabilities created by statute, it is not con¬ 
trolled by another statute providing a limitation for 
an action for “an injury to the rights of plain¬ 
tiff not arising on contract/'76 

'§ 76. -Fraud and Deceit 

The effect on actions for fraud or deceit of stat¬ 
utes of limitation applicable to tort actions is con¬ 
sidered in the sections discussing the particular 
statutes. Statutes limiting actions for relief on the 
ground of fraud or mistake are considered infra 
I 91. 

Examine Pocket Parts for later cases. 


OF ACTIONS § 78 

§ 77. -Trover and Conversion 

General provisions limiting actions for tort may be 
applicable to actions for trover and conversion In the 
absence of any specific limitation. 

While in some jurisdictions the statutes of limi¬ 
tation expressly provide for actions for conver¬ 
sion, as discussed in the C.J.S. title Trover and 
Conversion § 91, also 65 C.J. p 72 notes 59-79, the 
period of limitations may be prescribed by general 
statutes in the absence of any specific limitation.77 

§ 78. -Injuries to Property 

In many Jurisdictions the statutes provide a period 
of limitation for actions for injury to property, real or 
personal. 

In many jurisdictions the statute prescribes a pe¬ 
riod of limitation for actions for an “injury” done 
to property, real or personal, or, as the case may 
be, for an injury to personal property.78 In some 


74. Ohio.—State v. Holmes, 23 Ohio 
Oir.€t.,N.S., 133, 6 Ohio App. 1. 

VTash.—^Luellen v. City of Aberdeen, 
148 P.2d 849. 20 Wash.2d 594— 
Quaker City Nat. Bank v. Tacoma, 
67 P. 710, 27 Wash. 269. 

75. Ohio.—^Dickerson v. Cincinnati, 
21 Ohio Cir.Ct.,N.S., 81, 3 Ohio App. 
68, affirmed 110 N.B. 1067, 91 Ohio 
St. 406. 

C.J. p 778 note 7. 

78. U.S.—Hocking Valley R. Co. v. 
New York Coal Co., Ohio, 217 P. 
727, 132 C.'C.A. 387. 

'Treble dainagres nnder Clayton Act 
•Statute requiring an action for 
trespass on realty, an action for tak¬ 
ing, detaining, or injuring personalty, 
4Lnd an “action for Injury to the 
rights of another” to be brought 
'Within two years relates to tort ac¬ 
tions without statutory foundation, 
.and und^r the doctrine of ejusdem 
^generis quoted phrase was not de- 
-signed to embrace an action for 
“treble damages under the Clayton 
Act—^Momand v. Universal Film Ex¬ 
change, D.C.Mass., 43 P.Supp. 996. 

77. Iowa.—^McCord v. McCord, 113 N. 

W. 1562, 136 Iowa 63. 

37 C.J. p 77'8 note 26. 

'78, N.T.—^American Exchange Pa¬ 
cific Bank v. Touche, 227 N.T.S. 
218, 131 Misc. 236. 

'Bef^rence to tort action 

The three-year statute of limita- 
tions on an action to recover dam- 
for an injury to property refers 
to an action grounded in tort such 
^ trespass or waste.—Confreda v. 
Qcorge H. Plinn Corp., 68 N.Y.S.2d 

m. 

Addons within statute 

^ (l> Action against nonresident for 
^fainages caused by negligent opera¬ 


tion of motor vehicle.—Coombs v. 
Darling, 166 A. 70, 116 Conn. 643. 

(2) Action based on alleged con¬ 
spiracy to bring about unnecessary 
and unwarranted federal court equi¬ 
ty receivership of corporation.— 
Chance v. Guaranty Trust Co. of New 
York, 298 N.Y.S. 17, 164 Misc. 346, 
affirmed 297 N.Y.S. 293, 261 App.Div. 
865. 

(3) Action by mortgagee to recover 
for impairment of its security result¬ 
ing from the alleged wrongful act of 
defendant in altering premises.— 
Syracuse Sav. Bank v. Onondaga Silk 
Co., 26 N.Y.S.2d 448, 175 Misc. 811. 

(4) Action for alienation of affec¬ 
tions.—^Arnold v. Rogers, 159 S.B. 
136, 4’3 Ga.App. 390. 

(6) Action for breach of a trust or 
fiduciary obligation.—Tobias v. €el- 
ler, 37 N.Y.S. 2d 399, affirmed 39 N. 
Y.S,2d 1020, 265 App.Div. 1065. 

(6) Action for conspiracy to defeat 
plaintiff for renomination euid reSlec- 
tion to office.—^Ferguson v. Wash¬ 
burn, Tex.Civ.App., *4 S.W.2d 674. 

. (7) Action for conversion. 

U.S.—Watkins v. Madison County 
Trust & Deposit Co., C.C.A.N.Y., 24 
P.2d 370, certiorari denied 48 tS. 
Ct. 662, 277 U.S. 602, 72 L.Ed. 1010. 
N.Y.—Ectore Realty Co. v. Manufac¬ 
turers Trust Co., 2-83 N.Y.S. 773, 
245 App.Div. 600—^Mintzer v. Wind¬ 
sor Lamp Mfg. Co., 23 N.Y.S.2d 990, 
17>5 Misc. 651—Guild v. Hopkins, 63 
N.Y.S.2d *622. 

Wle.—^Maryland Casualty Co. v. Bel- 
eznay, 14 N.W.2d 177, 245 Wis. 390. 

(8) Action for damages arising 
from alleged failure of insurer fully 
to inform insured of rights to convert 
group life policy and giving of al¬ 
legedly false information and from 
allegedly evasive and deceptive con¬ 

1047 


duct preventing filing of proofs of 
disability and death.—Turpentine & 
Rosin Factors v. Travelers Ins. Co., 

D. C.Ga., 46 F.Supp. 310. 

(9) Action for damages for inju¬ 
ries to wife. 

Ga.—'Silvertooth v. Shallenberger, 
174 S.E. 366, 49 Ga.App. 133. 

Ind.—Graf v. City Transit Co., 41 N. 

E.2d 941, 220 Ind. 249. 

(10) Action for damages for levy¬ 
ing on and selling perj^onal property 
under a void execution.—Ryns v. 
Gruble, 3 P. 518, 31 Kan. 767. 

(11) Action for damages for waste.' 
Ga.—^Wright v. Conner, 37 S.E.2d 363, 

200 Ga 413—Lazenby v. Ware, 173 
S.E. 86, 178 Ga 463. 

Ky.—Martin v. Hall, ISO S.W.2d 390, 
297 Ky. 537. 

(12) Action for damages resulting 
from use of adjacent property. 

Kan.—^Hughes v. Marathon Oil Co., 

50 P.2d 987, 142 Kan. 670. 

Md.—Consolidated Public Utilities 
Co. of Westminster v. Baile, 136 A. 
825, 162 Md. 371. 

Mich.—^Kipp V. Van Wagoner, 281 N.' 

W. 692, 236 Mich. 202. 

N.Y.—Rector, Churchwardens, and 
Vestrsmien of Trinity Church 
City of New York v. City of New 
York, 234 N.Y.S. 281, 134 Misc. 

(13) Action for damages to fathe^ 
for loss of services of minor child.^' 
Bainbridge Power Co. v, Ivey, 144 

E. 825, 38 GaApp. -586. 

(14) Action for injury to propea||#^ ^ 

generally. ^ ^‘ 

Ga.—Trammell v. Georgia Power, 

183 S.E. 825, 62 GaApp, 61c4* 

Tex.—Gulf Refining Co. v; NAl^s^V 
Civ.App., 134 i^W.2d 
boro Gram & Grocery Co. v, Mooi^, 
Civ,App., 36 S-W.2d 781, reverss^^ 
on other grounds Moore v. Winn^ 
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jurisdictions the court has found it unnecessary to 
decide whether the action is for trespass, or for 
injury to the rights of another, or for injuring per¬ 
sonal property, since the statutory period of limi¬ 


tation is the same for all of these wrongsJQ 

Stockholder^ derivative actions, when not oth¬ 
erwise provided for, have been held limited by the 
statute applicable to injuries to property.^O 


boro Gram & Grocery Co, 61 S.W. 
2d 9S2 

Wis.—Voelz V. Spengler, 296 N.W. 
593, 237 Wis. 621. 

(15) Action for slander of title.— 
Reliable Mfg Co v. Vaughan Novelty 
Mfg. Co, 13 N.B.2d 51S, 294 Ill.App. 
601. 

(16) Action on sheriff's official 
bond—People, for Use of Hammond, 
V. Graydon, 28 N.E.2d 318, 306 Ill. 
App 163 

(17) Action under civil damages 
section of Dram Shop Act—Desiron 
V. Peloza, 32 N.E.2d 316, 308 Ill App 
582. 

(18) Employee’s action against 
foreman for maliciously preventing 
employee from retaining promotion 
to which he was entitled under un¬ 
ion rules and employment contract.— 
Muse V. Connell. 8 S.E.2d 100. 62 Ga. 
App. 296. 

(19) Interference with easement. 
—Eidelbach v. Davis, Tex.Civ.App, 
99 SW2d 10'67, error dismissed— 
Schmtzendable v. Hasting, Tex.Civ. 
App., 97 S.W 2d 715. 

(20) Other actions. 

U.S.—^Puller v. Vanwagoner, D.C. 

Mich., 49 F.Supp. 281. 

Ga.—^Williams v. Parsons, 177 S.E. 

257, 50 Ga.App. 122. 

Ill.—Krauter v. Adler, 65 N.E 2d 215, 
328 Ill.App, 127—^Village of Dolton 

V. Harms. 63 N.E.2d 785, 327 Ill. 
App. 107. 

N.T.—O’Shaughnessy v. John J. Bar¬ 
rett, Inc., 66 N.Y..S.2d 4, 186 Misc. 
1040—^Keviczky v. Dry Dock Sav. 
Inst., 49 N.Y.S.2d 816, 181 Misc. 
919. 

Tex.—^Warner v. Winn, Civ App, 191 
S.W.2d 747—Texas Pacific Coal & 
Oil Co. V. Stuard, Oiv.App, 7 S. 

W. 2d 878, error refused. 

37 C.J. p 779 note 35. 

Actions not withiiL statute 

(1) Action for damages at large 
and not for injury to any specific 
property.—^Penobscot Fish Co v. 
Western Union TeL Co., 98 A. 341, 91 
Conn. 35—37 C.J. p 779 note 39. 

<2) Action for injury to person.— 
Menola^cino v. Superior Felt & Bed¬ 
ding Co., 40 N.E.2d 813, 313 Ill.App. 
557. 

(3) Action to enforce payment of 
a judgment obtained for damages to 
private property taken for public 
use.—Epling v. Dickson, 48 N.E, 1001, 
170 m. 329. 

(4) Suit to recover for obstruction 
of apd appropriation of waters.— 
Niew 3i£exico Products Co. v. New 


I Mexico Power Co., 77 P.2d 634, 42 
N.M. 311. 

(5) Other actions 

U.S—Schram v. Lucking, 31 PiSupp. 
749, affirmed Lucking v. Schram, 
CCA, 117 P2d 160 
Cal.—Bourdieu v. Seaboard Oil Cor¬ 
poration of Delaware, 100 P.2d 528, 
38 Cal.App 2d 11. 

D.C —Cleveland v. Delano, 122 F 2d 
34, 74 App D.C. 179. 

Ga—Smith v. Aldridge, 15 S E 2d 
430, 192 Ga. 376. 

Personal property 

Statute providing actions for in¬ 
juring “personal property” shall be 
brought within two years is limita¬ 
tion on actions for inoury to tangi¬ 
bles, chattel property, as distin¬ 
guished from actions for violation of 
rights in or to personal property, or 
arising out of injury thereto —Cin¬ 
cinnati Street Ry. Co. v. Whitehead, 
176 N.E. 583, 39 Ohio App. *51. 
Overfiowing land. 

(1) Actions for damages for over¬ 
flowing lands have been held limited 
by statutes applicable to actions for 
injury to property. 

Ala.—Sloss Sheffield Steel & Iron Co. 

V. Nance, 113 So. 50, 216 Ala. 237. 
Ga.—^Baker County Power Co. v. Ad¬ 
kins, 149 SE 910, 169 Ga. 187— 
City of La Fayette v. Hegwood, 
182 SB- 860, 52 GaApp. 168. 

Iowa.—Thomas v. City of Cedar 
Falls, 272 N.W. 79, 223 Iowa 229. 
Kan.—Buss v. Missouri Pac. R. Co., 
244 P. 1059, 120 Kan. 689. 

Ky.—^Louisville Hydro-Electric Co. v. 
Coburn, 110 S.W.2d 445, 270 Ky. 
624. 

Or.—Brown v. Jones, 278 P. 981, 130 
Or. 424. 

Tex —City of Athens v. Evans, Com. 
App., 63 S.W.2d 379—Panhandle & 
S. F. Ry. Co. V. Wiggins, Civ.App., 
161 S.W.2d 501, error refused. 

37 C.J. p 779 note 54 [a]—p 780 note 
58. 

(2) In determining whether five- 
year limitations statute, which ap¬ 
plies where nuisance complained of 
is permanent, is applicable a “perma¬ 
nent strueture” is one which may 
not be readily remedied, removed, or 
abated at reasonable expense or one 
of a durable character evidently in¬ 
tended to last indefinitely, costing as 
much to alter as to build it in the : 
first instance, and if structure caus¬ 
ing injury can easily be changed or 
repaired at reasonable expense, it 
may be regarded as a “temporary 
structure;” and where evidence es¬ 
tablished that obstruction placed by 
defendant on his land,’ which alleged¬ 
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ly caused water to back upon and 
overflow plaintiff’s land could be al¬ 
tered at reasonable expense, the ob¬ 
struction could not be regarded as a 
“permanent obstruction” so as to 
render applicable the five-year limi¬ 
tation statute which applies if nui¬ 
sance complained of is permanent — 
Kidd V. Jody, 161 S.W.2d -606, 290 
379 

i “Tort tmaccompanied by force*’ 
tinguished 

I An action “for an injury to person¬ 
al property caused by negligence” has 
been distinguished from an action 
for “a tort unaccompanied by force,” 
and an action by a tenant against his 
landlord for damages to a stock of 
merchandise from the collapse and 
fall of the leased building because of 
defendant’s alleged negligence is an 
action for an injury of the descrip¬ 
tion first quoted and governed by the 
limitation applicable thereto rather 
than by a shorter limitation for an 
action of the character last described 
—Miner v McNamara, 74 A. 933, 82 
Conn. 578, 583. 

79 . Cal.—Gale v. McDaniel, 13 P. 
871, 72 Cal. 334. 

37 C.J. p 779 note 43. 

80. N.Y.—^Kalmanash v. Smith, 51 N. 
E.2d 681, 291 N.Y. 142—Myer v. 
Myer, 66 N.Y.S 2d -83, 271 App.Div. 
465, motion dismissed 66 N.Y.S.2d 
618, 271 App Div. 823, affirmed 73 
N.E 2d 562, 296 N.Y. 979—Gottfried 
V. Gottfried, 56 N.Y.S.2d 50, 269 
App Div. 413—^Austin v. Gardiner, 
46 NYS2d 521, 267 App.Div. 863 
appeal denied 4i8 NY.S2d 331, 267 
App Div. 946—^Pollack v. Warnei 
Bros. Pictures, 41 N.Y.S.2d 225, 265 
App Div. 118—Scott V. Allen, 36 N. 
Y.S 2d 411, 264 App Div. 424—Cor¬ 
ash V. Texas Co., 35 N.Y.S.2d 334, 
264 App Div. 292—^Ziring v. Corru¬ 
gated Container Corporation, 49 N. 
Y.S 2d 686, 183 Misc. 600—Singer 
V. State Laundry, 68 N Y S.2d 808— 
Braman v. Westaway, 59 N.Y.S. 2d 
509—Sialkot Importing Corp. v. Va- 
dra, 55 N.Y.S.2d 737—Gottfried v. 
Gottfried. 50 N.Y.S.2d 951—Sialkot 
Importing Corporation v. Vadra, 49 
N.Y.S 2d 118, modified on other 
grounds 52 N.Y.S.2d 576, 268 App. 
Div. 975—^Mannheimer v. Keehn, 41 
N.Y.S.2d 542, modified on other 
grounds 49 N.Y S.2d 304, 268 App 
Div. 813, amended 51 N.Y.S.2d 750, 
268 App Div. !845. 

Actions within, statute 

(1) Prior to amendment of the 
New York practice act to provide a 
period of limitation for actions fo^ 
injury to property different from that 
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A single trespass upon land, where physical in¬ 
jury is done to the land, is ^'injury to property” 
within a statute of limitations. 

Private nuisances have been considered as inju¬ 
ries to property rights,^2 and an action therefor 
within the limitation applicable to an action for in¬ 
jury to property.23 

An action for fraud and deceit, practiced on an¬ 
other whereby he is induced to incur financial loss. 


§ 7S 

is ordinarilyS4 an action for injury to “property”^® 
and not for an injury to the ''person.”*® 

§ 79. -Taking Personal Property 

Under some statutes actions for “taking, detaining, 
or injuring personal property” are expressly limited. 

In some jurisdictions the statutes limit "an action 
for taking, detaining, or injuring personal proper- 
ty”87 and these statutes have been held controlling 


for Injuries to person these actions 
were within the provision limiting 
actions for injuries to property or 
personal injuries. 

U.S.—(joldboss V. Reimann, D.C.N.Y., 
55 F.Supp. 811, affirmed, C,C.A., 
143 F.2d 694^Winkelman v. Gen¬ 
eral Motors Corporation, D.C.N.Y., 
•48 F.Supp. 485-^Winkelman v. Gen¬ 
eral Motors Corporation, P.C.N.Y., 
44 F.Supp. 960—^Winkelman v. Gen¬ 
eral Motors Corporation, D.C.N.Y., 
39 F.Supp. ■S26. 

IS'.Y.—Potter v. Walker, 11 N.E.2d 
335, 276 N.Y. 15—Glantz v. Blakely, 
35 N,Y.S.2d 147, 264 App.Dlv. 1^7 
—Zwerdling v. Bent, 35 N.Y.S.2d 
144, 264 App.Div. 195, affirmed 61 
NE.2d 933, 291 N.Y. 654—Frank v. 
Carlisle. 23 N.Y.S.2d 849, 261 App. 
Div. 13, affirmed 35 N.E.2d 932, 286 
N.Y. '586—Lifshutz v. Adams, 20 
N,Y.S.2d 839. 260 App.Div. 72, re¬ 
versed on other grounds 33 N.B.?d 
83, 286 N.Y. 180, affirmed 49 N.E.2d 
635, 290 N.Y. 707—Mencher v. Rich-' 
ards, 9 N.Y.S.2d 990, 256 App.Div. 
280, reargument denied 11 N.Y.S.2d 
557, 256 App.Div. 1003—^Davis v. 
Cohn, 9 N.Y.S.2d 881, 256 App.Div. 
905—'Chance v. Guaranty "jCrust Co. 
of New York, 3 N.Y.S.2d 478^ 266 
App.Div. 841—^Lamb v. Du Pont, 42 
N.Y.S.2d 49, 181 Misc. 657—Chance 
V. Guaranty Trust Co. of New] 
York, ^20 N.Y.S.2d 635, f78 Misc. 
T54, affirmed 13 N.Y.S.2d 785, 257 
:)(^p.Div. 1006, affirmed 26 N.E.2d 
802, 2f82 N.Y. 656—Lyon v. Holton, 
14 N.y.S.2d 436, 172 Misc. 31, af¬ 
firmed 20 N.Y.S.2d 1015, 259 App. 
Div. 877, appeal denied 21 N.Y.S. 
2d 612, 269 App.Div. 1073, modified 
other grounds 36 N,E.2d 201, 286 
N.Y. 270—Hayman v. Morris, 46 N. 
T.S.2d 482—Druckerman v. Har- 
bord, 31 N.Y.S.2d 867—Singer v. 
Carlisle, 26 N.Y.S.2d 172, affirmed 
26 N.Y.S.2d 320, 2-61 App.Div. 897, 
ap^peai denied 27 N.Y.S.2d 190, 261 
App.Div. 956—Lit win v. Allen, 2*5 
NY.S.2d 667—First Nat. Bank of 
Fleischmanns v. Creamery Package 
Mf^.’Co., 21 N.Y.S.2d 976—Nurick 
V, ^er, 14 N.Y.S.2d 503. 

(2> ^The effect of 1936 amendment ] 
eaa to reduce from, six to three years 
^iftatute controlling actions to ro- 
gflf dwagee for iniiAries to prop- 
except as to cases where a dif-^ 


ferent period was especially pre¬ 
scribed by law.—Gottfried v. Gott¬ 
fried, 56 N.Y.S.2d 60. 269 App.Div. 
413. 

(3) Claims against officers and di¬ 
rectors of a corporation for waste or 
injury to corporate property are 
barred by limitatipns of three years 
after the transaction complained of, 
regardless of whether an accounting 
was sought or ^amages demanded 
with respect to such waste or injury, 
but, if money or its equivalent has 
been received by officers or directors 
and allegations of complaint are suf¬ 
ficient to make defendants liable for 
money had and received, six-year 
statute of limitations applies to such 
a claim.—Myer v, Myer, 66 N.Y.S.2d 
83, 271 App.Div. 465, motion dis-' 
missed 66 N.Y.S.2d 618, 271 App.Div.; 
869, affirmed 73 N.E.2d 562, 29S N.Y.‘ 
979. 

Statute limiting all derivative actions j 
except for waste or for injury to 
property \ 

N.Y.—Gottfried v. Gottfried, <56 N.Y. 
S.2d 50, 269 App.Div. 413—Wein-i 
stein V, Behn, 65 N.Y.S.2d 536. : 

Where adequate remedy at law ex-* 
ists, the appropriate statute limiting] 
stockholders' derivative actions at I 
law applies even though the remedy 
may be equitable in form.—Potter v. 
Walker, 11 N.E.2d 335, 276 N.Y. 15— 
Scott V. Allen, 36 N.Y.S.2d 411, 264. 
App.Div. 424—Corash v. Texas Co., 35' 
N.Y.S.2d 334, 264 App.Div. 292—Lamb 
V, Du Pont, 42 N.Y.S.2d 49, 181 Misc. 
657—Hayman v, Morris, 46 N.Y.S.2d 
482—^Hayman v. Morris, 36 N.Y.S.2d, 
756—Gallagher v. New York I>bck 
Co., 19 N.Y.iS.2d 789, affirmed 32 N. 
Y.S 2d 348, 263 App.Div. 878, appeal 
denied 32 N.Y.S.2d 1021, 263 App. 
Div. 967. 

Statute held not gpplicalble 
The three-year statute of limita¬ 
tions is inapplicable to an equitable 
cause of action to set aside an agree- 
mfnt.—^Johnson v. W. U. Tel. Co., 53 
N.Y.S.2d 867, 184 Misc. 728. 

8L Hawaii.—Kauha & Upai v. Pa^olo.^ 
Limd & Improvement Co., Ltd., 20 
Hawaii 2^37. 

82. N.Y.—^McClUskey v. Wile, 128 N, 
Y.S. 455, 144 App.Div. 470. 

83. Cal.-r^’Hair v.^ California Prune' 
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& Apricot Growers' Ass'n, 20 P.2d 
37*5, 130 Cal.App. 678. 

N.Y.—MoCluskey v. Wile, 128 N.Y.S. 
190, 70 Misc. 135, reversed on other 
grounds 129 N.Y.S. 465, 144 App. 
Div. 470. 

Abatement 

Where action for damages to real 
estate and personal property claimed 
to have been caused by maintaining a 
nuisance was barred by the five-year 
period of limitations, an action to 
abate the alleged nuisance was also 
barred.—Kentucky & West Virginia 
Power Co. v. McIntosh, 129 S.W.2d 
522, 278 Ky. 797. 

84. Colo.— Corpus juris quoted in 
Michelettl v. Moidel, 32 P.2d 266, 
267, 9.4 Colo. *34. 

W.Va.—Corpus Juris quoted in Hor¬ 
ton V. Tyree, 136 S.E. 697, 599, 102 
W.Va. 475. 

37 C.J. p 779 note 49. 

85. Colo.— Corpus Juris quoted In 

Micheletti v. Moidel, 82 P.2d 266, 
267, 94 Colo. 34. 

Ga.—Life & Casualty Ins. Co. of 
Nashville, Tenn., v. Walker, 10 S.E. 
2d 124, 62 Ga.App. 819. 

W.Va.— Corpus Juris quoted in Hor¬ 
ton V. Tyree, 135 S.E. 697, 599, 102 
W.Va. 47'5—^Mylius v. Arnold, 128 S. 
B. 740, 99 W.Va. 341, 

S’7 C.J. p 779* note 50. 

88. Colo,— Corpus Juris quoted ia 
Micheletti v. Moidel, 32 P.2d 266,’ 
267, 94 Colo. 34. 

W.Va.— Corpus Juris quoted in^ Hor¬ 
ton V. Tyree, 13'5 S.E. 697, 699, 102 
W.Va. 475. 

37 G.J. p 779 note 51. 

87. Or.—Deertz v. Cobbs & Mitcheft 
Co., 253 P. 642, 120 Or. 600. 

Scope of statute 

The limitations statdte, appl!ca&||^ 
to actions for taking, detaindp^^ ^ 
injuring goods and cha^teZsi 
ing actions for specific, 
personalty, seqfea to prescribe 
itation perio# for t^ese 
may be classed bro«^lyr 
common law* .< 3 ^ 

tinue, and 
ter's 

I and delivery;-rTith^^' V 
^ 45 CatApp.2d, 464. 
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in actions of replevin,detinue,wrongful con¬ 
version,^0 or in an action against a judgment cred¬ 
itor for directing a levy and sale under execution of 
exempt personal property but not in actions ex 
contractu^2 or for injuries to real property.93 

§ 80. - Trespass 

The effect of general statutes of limitation ap¬ 
plicable to torts on actions for trespass is consid¬ 
ered in the sections discussing the particular stat¬ 
utes. Statutes specifically limiting actions of tres¬ 
pass are considered in the C.J.S. title Trespass, § 
71, 'also 63 C.J. p 974 notes 7-15. 

Examine Pocket Parts for later cases. 

§ 81. -Taking or Injuring Property with¬ 

out Compensation 

In the absence of specific provisions, actions for the 
taking or injuring of property without compensation may 
be limited by a statute applicabie to actions for injury 
to property. 

Where private property is actually taken for pub¬ 
lic use, but without condemning it, by one having 


power so to take, the latter is not a mere trespass¬ 
er but there is a conflict of authority on this 
question.95 Actions against corporations having 
the right of eminent domain for damages to prop- 
erty not actually taken have been held limited by 
statutes applicable to actions for injury to proper- 
ty.9® It has been held that a claim for damages 
to property not actually taken is not barred as long 
as the land has not in some manner been burdened 
with the easement.*’’^ 

§ 82. Liability for Acts or Omissions in Offi¬ 
cial Capacity 

Whether the statute of limitations relating to actions 
ex contractu or that relating to actions ex delicto applies 
to actions against officials for acts or omissions in their 
official capacity depends on the nature of the action. 

While actions against a public official or his sure¬ 
ties on his bond for misfeasance, malfeasance, or 
nonfeasance of office may be regarded as actions 
ex contractu, and governed, as to the period of 
limitation, by the statute applicable to such ac- 
tions,98 or, as considered infra § 84, as actions on 
liabilities created by statute, such actions are fre- 


ceedings for taking or damaging 
property see Eminent Domain § 
41'5. 


88. Okl—Shelby v. Shaner, 116 P 
785, 28 Old 605. 34 LRA.,K.6., 621 

37 C.J. p 746 note 76. 

89. Ark.—Sullivan v. Hadley, 16 
Ark. 129. 

90 . U.S.—Republic Supply Co. v. 
Colbert, C C.A.Okl, 70 P.2d 686— 
Kissick Const. Co v. First Nat. 
Bank of Wahoo, D C.Neb, 46 F. 
iSupp. 869. 

Ariz—Brown v. First Nat. Bank of 
Winslow, 129 P.2d 6'64, 69 Ariz. 
392. 

Ark.—Thomas v. Westbrook, 177 S.W. 

2d 931, 206 Ark. i841. 

Kan—Preston v Shields, 156 P.2d 
6-43, 159 Kan '576. 

37 C.J. p 77'8 note 27. 

No injury to property 

It has been said that the wrongful 
conversion of personal properly does 
not necessarily cause injury to the 
property.—Hicks v. Moyer, '73 S B 
75 4, 10 GaApp. 488—37 C.J. p 778 
note 28. 

91. Utah.—Snow v. West, 99 P. 674, 
36 Utah 206, 136 Am.S.R. 1047. 

92. Okl —Indian Territory Illumin¬ 
ating Oil Co V Killingsworth, 51 
P.2d 505, 175 Okl. 78 

93. Idaho — Idaho Gold Dredging 
Corporation v Boise Payette Lum¬ 
ber Co, 22 P.2d 147, 52 Idaho 766. 

94. Cal.—Martin v. Western States 
Gas & Electric Co , 47 P 2d 622, 8 
Cal.App 2d 226. 

N.D,—^Schilling v. Carl Tp., Grant 
County, 235 N.W 126, '60 ND 480 
87 C.J. p 781 note 76. 

Special limitations on actions or pro-, 


Action for compensation for ille¬ 
gally taking land for public purposes 
is not '‘action for trespass upon real 
property."—Schilling v. Carl Tp., 
Grant County, 2'3'5 N.W. 126, 60 N.D. 
480. 

Offense or g.uasi offense 

(1) Such a taking is not a tort 
within a statute limiting actions for 
offenses or quasi offenses—Parot v. 
Louisiana Highway Commission, 1'51 
So. 768, 178 La. 464—Barre v. Po¬ 
lice Jury of Avoyelles Parish, 128 
So. 694, 14 La.App. 165. 

(2) Police Jury's taking of prop¬ 
erty for highway without owner's 
consent or expropriation proceedings 
was unlawful appropriation as re¬ 
spects limitations.—Barre v. Police 
Jury of Avoyelles Parish, supra. 

95. Wash.—^Aylmore v. Beattie, 171 
P '659, 99 Wash. 616, L.R.A.1918E 
127. 

37 C.J. p 781 note 79. 

98. U.S.—^Duke Power Co v. Rut¬ 
land, CCA.S.C., 60 F2d 194. 

Ark.—Sewer Imp. Dist. No. 1 of Sher¬ 
idan V. Jones, 134 S.W 2d 551, 199 
Ark. 534. ^ 

Ga.—^Lawrence v City of La Grange, 
11 S.E.2d '696, 63 Ga.App. i587— 
Southern Ry. Co v. Leonard, 199 
SE 433, 'S'S GaApp. '574 
Minn.—Forsythe v. City of South St 
Paul, 225 NW. 816, 177 Minn. 565 
Mo —Stigers v. City of St. Joseph, 
166 SW.2d 523—Riggs v. City of 
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'S'pringfleld, 126 SW.2d 1144, i344 
Mo. 420, 122 A.L.R 1496—King w 
City of Rolla, 130 S.W.2d 697, 23T 
Mo.App 16. 

Tex.—Turner v. Live Oak County, 
Civ.App, 107 S.W.2d 1103, error 
dismissed—Nix v. Ellis County, 
Civ.App., 93 S.W.2d 212. 

Wash.—^Coleman v. Hammond Lum¬ 
ber Co., 294 P. 968, 160 Wash. 170. 
37 C.J. p 781 note 81. 

Where nuisance involved 
An action against sewer improve¬ 
ment district for damages from op¬ 
eration of a septic tank and the con¬ 
struction of ditches through which 
polluted water ran from the tank 
could not be maintained by property 
owner following lapse of three years 
after construction of tank and ditch¬ 
es, but 'property owner would be giv¬ 
en leave to transfer to equity, if so 
advised, for abatement of any nui¬ 
sance thereby created—Sewer Imp. 
Dist. No. 1 of Sheridan v Jones, 134 
S W.2d 551, 199 Ark. 634. 

97. Tex.—Quanah, A & P R. Co v. 
Collett, CivApp, 190 SW. 1138— 
Chicago, R I. & G. R. Co v. John¬ 
son, Civ.App, 156 SW. 253. 

98. Ky.—^American Surety Co. of 
New York v. Bales, 15 S.W. 2d 481, 
228 Ky. '541. 

Miss.—Alexander v Carsley, 2i5 So.3d 
700—Corpus Juris cited ia State, 
for Use of Smith, v. Smith, 12*5 So 
825. 826, 156 Miss. 288. 

Tex.—Tabor v. McKenzie, Civ.Appi, 
49 SW.2d 874. 

37 C.J. p 782 note '87. 
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quently treated as ex delicto, and governed by the 
limitation applicable to other actions on the case®^ 
in the absence of statutory provisions prescribing a 
specific limitation for such actions,^ which have 
been held not to apply where the acts complained 
of were not done in an official capacity.^ It has 
been held that a statute of limitations cannot be 
pleaded to an action on the case against a sheriff 
for misfeasance, malfeasance or nonfeasance in of¬ 
fice,^ or to an action by a county against its treasur¬ 
er to recover public moneys in his hands.4 

^ 33. Liabilities Created by Statute 

a. In general 

b. Collection of taxes and assessments 
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a. In General 

A statutory period of limitation for an action on a 
liability created by statute, other than a penalty or for¬ 
feiture, as prescribed by many statutes, applies only 
where the liability Is one which would not exist but for 
the creative statute. 

Under many statutes, actions on liabilities creat¬ 
ed by statute, other than a penalty or forfeiture, are 
expressly barred within a prescribed period but, 
where an action on a liability created by statute, 
generally speaking, is on a liability more particu¬ 
larly mentioned in another section of the statute of 
limitations, the limitation prescribed in the latter 
section will control.^ The phrase ''liability created 
by statute’* or "liability created by law," as used 
in such a statute, means a liability which would not 
exist but for the statute,^ and includes a liability 


*99. Okl.—^Harris v. Roberts, 66 P.2d 
931, 179 Okl. 66'8^Morrlssey v. Car¬ 
ter, 229 P. '510, 103 Okl. !36. 

37 C.J. p 782 note 89. 

1. Minn—^Dahl v. Halverson, 226 N. 

W. 406. 178 Minn. 174. 

37 C.J. p 782 note 90. 

XsLforcemeut of lien 

Statute prescribing- a limitation for 
actions against public officers for 
misfeasance, nonfeasance, or mal¬ 
feasance in office is not applicable to 
the right of one holding a lieh 
against real property as the security 
for a debt to enforce such lien in a 
court of equity.—^Lamar v. Rivers, 
178 So. 16, 285 Ala. 130. 

A city may not avail itself of stat¬ 
ute requiring an action against a 
public officer to be brought within 
three years, since a city is not a 
^‘public officer" but is a “body politic 
and corporate" with the right to sue 
and be sued; and cannot Invoke the 
statute in mandamus proceedings.— 
Middle States Utilities Co. v. City of 
Osceola, 1 ]Sr.W.2d >643, 231 Iowa 462. 

A ooimty depositary was held not 
■“public officer" within statute.—^Fi¬ 
delity A Deposit Co. of Maryland v. 
Farmers' Bank of Bates County, Mo., 
C.C.AMO., 44 P.2d 11, certiorari de¬ 
nied Farmers Bank v. Fidelity & De¬ 
posit Co. of Maryland, 61 S.Ct. 213, 
282 U.S. 901, 75 D.Ed. 79’3. 

Aotioms not within statute 
Mo.—State ex rel. Wingfield v. Kan¬ 
sas City, 263 S.W. 516, 217 Mo. 
App. 288, followed in State ex rel. 
Zaner v. Kansas City, 263 S.W. 
621. 

a. U.S.—^Murray v. Low, C.C.A.Or., 8 
F.2d 3*52. 

3. Md.—Newcomer r. Keedy, 2 Md. 
19. 

37 C.J. p 783 note 91. 

4 ^ Ta.~Herrell v. Prince William 
County, 7*5 S.E. 37, 113 Va. '594— 

I Jennings v. Taylor, *46 S.E. 913, 102 
,Va. 191. 


5. Ky.—^Kirwin v. Kevin, *64 S.W. 
647. Ill Ky. 682. 

Ohio.—'Seneca Mortgage Co. v. Davis, 
27 Ohio N.P.,N.S., 682. 

Tex.—^Hodges v. Price, Civ.App., 163 
S.W.2d 868, error refused. 

37 C.J. p 783 note 95. 

6. Or.—Barnes v. Massachusetts 
Bonding Co., 172 P. 96, 89 Or. 141. 

7. U.S.—^Fidelity & Deposit Co. of 
Maryland v. Lindholm, C.C.A.Cal., 

66 F.2d 5’6, 89 A.L.R. 279—Botte- 
mueller v. Wilson & Co., D.C.Mo., 

67 F.Supp. 766— Corpus Juris quot¬ 
ed in Abram v. San Joaquin Cotton 
Oil Co., D.C.Cal., 46 F.Supp. 969, 
976—Momand v. Universal Film 
Exchange, D.C.Mass., 43 F.Supp. 
996—Hadlock v. Eric, D.C.N.T., 23 
F.Supp. 692. 

Ariz.—National Surety Co. v, Dorsey, 
23 P.2d 111, 42 Ariz. 180. 

Cal.—Southern Counties Thrift Co. v. 
Rairdon, 11'8 P.2d 828, 47 Cal,App.2d 
770. 

Idaho.—Blaine County v. Butte Coun¬ 
ty, 261 P. 338, 46 Idaho 193. 

Kan.—-Baldwin v. Fenimore, *89 P.2d 
883, 149 Kan. 826. 

Ky.—^Parks v. Parks' Ex'rs, 1-56 S.W. 
2d 90, 288 Ky. 360, 13'8 A.L.R. 782 
—^Farmers’ Trust Co. of Harrods- 
burg V. Threlkeld’s Adm'x, 77 S.W. 
2d 61*6, 2*57 Ky. 211—Tincher v. 
Commonwealth, 271 S.W. 1036, 208 
Ky. 661. 

Mont.—Abell v. Bishop, 284 P. 1525, 
86 Mont. 478. 

N.T.— Corpus Juris cited, in Schmidt 
V. Merchants Despatch Transp. Co., 
280 N.T.S. 836, 843, 244 App.Div. 
606, modified on other grrounds 200 
N.E. 824, 270 N.T. 287, reargument 
denied 2 N.B.2d 680, 271 N.T. 631— 
Purvin v. Grey, 57 N.T.S.2d 480, 185 
Misc. 653,- appeal denied 59 N.YjS. 
2d 409, 2*70 App.Div. 764—Corcoran 
V. Nelson Towers Realty Corpora¬ 
tion, 42 N.T,S.2d 266—^Leonor v. 
Ingenio Porvehir -G. por A., 84 N.T. 
S.2d 705. 


Ohio.—Gifford v. Drolla-Scott Co., 29 
N.E.2d 964, 6-5 Ohio App. 367. 

Okl.—'Smith Engineering Works v. 
Custer, 151 P.2d 404, 194 Okl. 318 
—City of Pawhuska v. Button, 231 
P. 1001, 123 Okl. 61. 

Wash,— Corpus Juris quoted in Can¬ 
non V. Miller, 16*5 P.2d 600, 607,’ 22 
Wash.2d 227, 157 AJL.R. 630. 

37 C.J. p 783 note 96. 

Application of limitations relating to 
specialties to liabilities created by 
statute see supra § 52. 

Application of residuary clause or 
section of limitations statute to 
liabilities created by statute see 
infra S 103. 

Similar statement 

“A liability that comes into being 
solely by statute and as having no 
existence prior to the enactment cre¬ 
ating it.”—Griffen v. Cole, 131 P.2d 
989, 991, 60 Ariz. 83. 

Actions within the limitation 

(1) Against railroad company for 
failure to give shippers equal switch 
track connections.—^Hocking Valley 
R. Co. V. New Tork Coal Co., Ohio,' 
217 F. 727, 132 C.C.A. 387. 

(2) To enforce liability for board 
and maintenance of an incompetent 
in state institution.—Central Hospi¬ 
tal of Kentucky v. Powell, 193 S.W. 
2d 466, 301 Ky. 808—^Department of 
Public Welfare of Kentucky v. Meek, 
95 S.W.2d 599, 264 Ky. 771. 

(3) To enforce a lien on real es'feate 
in favor of part owner paying tax 
on whole tract.—Cox v. Boulger, ^62^ 
N.E.2d 913, 78 Ohio App. 527. motion 
denied 65 N.E,2d 95. 

(4) To enforce personal liability Jfeo* 
subcontractor.—^Paterson v. 

140 S.W.2d 379, 288 Ky. 60. 

(6) To rescind for fraud emd 
compliance with ]^ue Sky Law^-r^^ 
Wilson V. Guaranteod Securities Co*, 
272 P. 946, 73 Utah 167. 

Ac^tious not wffhiu Itiiiltation 
(1) Action against city for value of 
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created by a municipal charter or ordinance.^ 

The phrase “liability created by statute^’ or “lia¬ 
bility created by larw,” within the meaning of such 
a statute, has been held not to include or extend 
to actions arising under the common law,9 or to a 
constitutional liability instead of a mere statutory 
-one,although on the latter point there is au¬ 
thority to the contrary ;ii but it has been held to 
include a statutory liability created by constitutional 
authority.i2 It does not extend to an action in 
which any element of agreement enters,i3 although, 
as has been held, if the liability is in fact created 
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by statute, the statutory limitation relating thereto 
applies, even though the liability is in the nature 
of a contract,14 or of a specialty ;15 and, moreover, 
the mere fact that the duty which defendant failed 
to perform was a statutory one docs not make the 
action one on the statutc.i® 

The limitation under such a statute has been 
held to apply to: an action against a county based 
on injuries due to a defective bridge ;17 an action 
for compensatory damages which the common law 
docs not givc;is an action to assert the invalidity 
of a tax sale and to establish and enforce a lien 
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special assessment bonds which re¬ 
mained unpaid as result of city 
clerk’s embezzlement of funds, since 
city’s liability was that of trustee.— 
Cruzen v. Boise City, 74 r.2d 1037, -68 
Idaho 406. 

(2) Action by trustee in bankrupt¬ 
cy for recovery of alleged fraudulent 
transfers.—Hadlock v. Eric, D.C.N. 
Y., 23 F.Supp. 602. 

(3) Action to recover overcharge 

collected in violation of ‘‘long and 
short haul” clause.—Sunset ‘Paclflc 
Oil Co. V, Los Angeles & S. L. XI. Co., 
200 P. 43 110 Cal.App.,Supp., 773. 

Special statutory rights 

(1) A statute imposing a limita¬ 
tion on "suits for the enforcement of 
rights accruing to individuals under 
statutes, acts of incorporation, or by 
Oiperatlon of law,” has been held to 
be enacted for rights of action given 
to individuals by legislative acts, 
such as a statute of incorporation, 
and nv'Jt for rights of action given by 
a general statute. 

II.S.—^Hondryx v. E. C. Atkins & Co., 

C.C.A,aa., 79 P.2d 608—Anderson 

V. Anderson, D.C.Oa., 28 P.2d 331. 
Ga.—Nixon v. Nixon, 26 S.E.2d 711, 

196 Ga. 148, answer to certified 

Question conformed to 26 S.E.2d 

722, 69 Ga.App. 66*7. 

3-7 C.J. p 784 note 98 [h]. 

(2) The primary object of such 
statute of limitations was to fix a 
limitation on rights arising under 
statutes where a contrary Intention 
does not appear.—^Nlxon v. Nixon, su¬ 
pra. 

(3) Any statute specifically con¬ 
ferring rights on an individual or a 
class to which individual belongs is 
embraced within the limitation law. 
—NJxon V, Nixon, supra. 

(4) A widow’s application for a 
year's support is a "suit” within the 
statute.—^Nixon v. Nixon, supra—^Mc¬ 
Daniel V. Kelley, 5 S.B.2d 672, 61 Ga 
App. 105. 

(6) The statute Is inapplicable to 
suit for operating bank without min¬ 
imum capital.—^Mobley v. Sasser, 144 

iS.E. 151, 38 Ga.App, 382. 

a Cal.—Hermanson v. Board of 


Pension Com'rs of City of Los An¬ 
geles, 28 P.2d 21, 219 Cal. 622— 
Leahoy v. Department of Water 
and Power of City of Los Angeles, 
App., 178 P.2d 69—^Mayer v. Board 
of Police Com’rs of City of Lros An- 
' goles, 29 P.2d 468, 136 Cal.App. 634. 
a Ariz.—GHffen v. Cole, 131 P.2d 
089. 60 Ariz. 83. 

Cal.—Coombes v. Oetz, 18 P.2d 939, 
217 Cal. 820—Southern Counties 
Thrift Co. V. Balrdon, 118 P.2d 
828, 47 Cal.App.2d 770. 

Bight of subrogation, 

A statute of limitations applicable 
to suits on rights accruing under 
statute or by operation Okf law is in¬ 
applicable to action predicated on 
right of subrogation, since right of 
subrogation exists irrespective of 
statute, and does not "accrue by oper¬ 
ation of law within statute.”—^Harri¬ 
son V. Citizens & Southern Nat. Bonk, 
195 S.E. *750, 185 Ga. 666. 

The liability of on Innkeeper for 
the loss of the goods of a guest is 
not created by statute within the 
meaning of a statute limiting the 
time for bringing an action on a lia¬ 
bility created by statute.—Churchill 
V. Pacific Impr. Co., 81 P. '560, 96 Cal. 
490. 

Specific limitations see Innkeepers S 
21 a 

10. Ky.—Louisville Banking Co. .v. 
Commonwealth, 134 S.W. 1142, 142 
Ky. 690. 

87 O.J. p 784 note 99. 

11. Ariz.—Griifen v. Cole, 181 P.2d 
989, '60 Ariz. 83—^Long v, Schutz, 
226 P. 529, 26 Ariz. 432—Santa Cruz 
County V. McKnight, 177 P. ,266, 20 
Ariz. 103. 

Cal.—Coombes v. Getz, 18 P,2d -939, 
217 Cal. 320, 

37 C.J, p 784 note 1. 

12. Ariz.—Santa Cruz County v. Mc¬ 
Knight. 177 P. 266, 20 Ariz. 103. 

37 C.J. p 784 note 2. 

13. XJ.'S,—Bottemueller Wilson & 

Co., D.C.Mo,, 57 P.Supp. 766. 

Mont.—^Abell v. Bisho»p, 284 P. 625, '86 
Mont. 478. 

S.D.—Clark County v, Bergstresser, 

, 257 N.W. 44, 63 S.D. 121. I 
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Wash.—Cannon v. Miller, 16'6 P2« 
600, 22 Wash.2d 227, 157 A.(L.R. 630. 
37 C.J. p 78'i note 98. 

Limitations applicable to actions on 
contracts see supra §§ 44-72. 
IilabUlty for freight charges, under 
a statute requiring promulgation of 
rates for carriage of freight and for 
uniformity in collection of such rates, 
is not a “liability created by statute,’’ 
as regards statute of limitations — 
Baldwin v. Fenimore, 89 P.2d 8183, 14> 
Kan. '826. 

Compelling tacK to pay for pnr. 
chased 

Cal:—McGrath v. Butte County, 87 P 
2d 381, i30 Cal.App.2d 734. 

14. U.S.—Platt V. Wilmot, N.T., 24 
S.Ct. 642, 193 tl.S. 602, 48 L.Bd 809, 
followed in Royal Trust Co. v. Mac- 
Boan, 144 P. 189, 168 Cal. 642— 
Ramsdon v. Knawles, Mass., 151 P 
721, 81 C.C.A. 106, 10 L.R.A.,N.S, 
'897, certiorari denied 27 S.Ct. 795, 
206 Tl.S. 562, 5l L.Bd. 1189. 

Wash.—Cannon v. Miller, 165 P.2d 
600, 22 Wash.2d 227, 167 A.L.R 
'530. 

16, XI.S.—Chicago & N. W. R. Co. v 
Ziobarth, 246 F. 384, -835, 157 CC 
A, 526. 

37 C.J. p 783 note 96 [b]. 

lei TJ.iS.—Metropolitan R. Co. v. Dis¬ 
trict of Columbia, D.C., 10 3.Ct. 19, 
132 tJ.S. X 33 L.Bd. 231. 

37 C.J. p 784 note 4. 

17, Kan.—Shaw v. Board of Cbm’re 
of Lyon County, 267 P. 109*6, 126 
Kan. 319—Hollinger v. Dickinjsoa 
County, 222 P. 136, 115 Kan. 92. 

Spociflo limitations see Bridges 5 37. 

18, Okl.— Weber Chimney CoJ v. 
Blackwell Hospita]^ Co., 288 ?. 

111 Okl. 62. 

—Noble v. Martin, 70 P.2d 1064, 
191 Wash. -39. 

An action for damages against cus¬ 
todian of a will for failure timely to 
deliver will to executor or clerk of 
court having jurisdiction of the ^ 
tate has been held within the statute 
—Snyder v. Security-Firi^ Nat 9^, 
of Los Angeles, '88 P.2d 760. ZttOair; 
App.2d 660. 
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for taxes and the amount paid for the property at 
such sale;^9 an action for a refund of taxes im¬ 
properly paid;^^ an action to enforce a right of 
creditors in a stock of goods sold in violation of a 
bulk sales act ,21 or an action by an administrator 
to sell real estate of decedent .22 It has been held 
to apply to an action, such as mandamus, to compel 
the payment of a claim for a pension, under a 
municipal charter, or statute regarding firemen^s 
or policemen’s pension funds ;23 to compel the re¬ 
instatement of a police officer to compel a city 
school district to assume a portion of the indebted¬ 
ness of a rural school district to require a board 
of education to enroll a name on the list of eligible 
teachers;^® or to enforce a school teacher’s right 
to advance ratings.27 , 

On the other hand the limitation has been held 
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not to apply to: an action on an implied assump¬ 
sit, even though it is expressly authorized by stat¬ 
ute,*28 an action against a county for an account- 
ing,29 or for money had and received^^ because of 
an unauthorized appropriation of penalties on de¬ 
linquent taxes; an action based on negligence in 
addition to, or independent of, a statutory liabili¬ 
ty ;2i or an action on certificates of indebtedness is¬ 
sued by a city, where the statute under which the 
certificates were issued merely enabled the city to 
create the obligation and did not itself create the 

obligation. 2 2 

Liability of employer. A claim for overtime 
compensation and for liquidated damages under the 
Fair Labor Standards Act, 29 U.S.CA. §§ 201-219, 
has been held to be a liability created by statute, 
subject to the statutory limitation,83 and such limi- 


19. Ky.—Commonwealth v. Zubrod, 
140 SW2d 390, 282 Ky 755. 

NT.—Traktman v City of New York, 
119 N.E 838, 241 N.Y 221. 

Ohio.—Powers v Henning, 26 Ohio 
Cir.Ct.N.S, 237—WiUsie v. Mc- 
Clymon, 11 Ohio Cir Ct ,N S , '509, 
31 Ohio Cir Ct. 241—Seneca Mort¬ 
gage Co V. Davis, 27 Ohio N.P.,N. 
S, 582. 

Specific limitations see the C J S title 
Taxation § 1020, also 61 C.J. p 1479 
notes 39-42. 

20. Md—Mayor and City Council of 
Baltimore v. Household Finance 
Corporation, 176 A. 480, 168 Md. 13. 

Okl.—Carter v. Collins, 50 P,2d 203, 
174 Okl. 4. 

21. Kan.—Bank of Palmer v, Haley, 
274 P. 265, 127 Kan, 544. 

Specific limitation see Fraudulent 
Conveyances § 496. 

22. Ohio—Ling v. Strome, 31 Ohio 
Cir.Ct. 569. 

37 C J. p 783 note 96 [e]. 

Specific limitation see Executors and 
Administrators § 559 h 

23. Cal, — Dillon v. Board of Pension 
Com’rs of City of Los Angeles, 116 
P.2d 37, 18 Cal.2d 427, 136 A.L.R. 
800—Hermanson v. Board of Pen¬ 
sion Com'rs of City of Los Angeles, 
28 P.2d 21, 219 Cal. 622—Talbot v. 
City of Pasadena, 82 P.2d 4'83, 28 
Cal.App.2d 271. 

Fla.—State ex rel. Whitehead v. 
Ulsch, 188 So. 216, 137 Fla. 321. 

Mo.—'State ex rel. Edwards v. Dono¬ 
van, 41 S.W.2d '842, 226 Mo.App. 
392. 

Neb—Barney v City of Lincoln, 13 
N.W.2d 870, 144 Neb. 637. 

•Limitations on mandamus generally 
see infra § 102. 

Certiorari and mandamus consolidat¬ 
ed 

Where certiorari and mandamus 

proceedings relating to claim against 

firemen's pension fund were consoli¬ 


dated, limitations applied only to 

mandamus case for recovery of back 

pension —State ex rel. Edwards v. 

Donovan. 41 S.W.2d 842, 226 Mo.App. 

392. 

24. Cal —Mayer v. Board of Police 
Com'rs of City of Los Angeles, 29 
P.2d 458, 136 Cal App. 634—Cur¬ 
tin V. Board of Police Com’rs of 
City and County of San Francisco, 
239 P. 355, 74 Cal App. 77. 

25 . Ohio —State ex rel. Board of 
Education of Van Buren 'Pp. Rural 
School Dist. V. Board of Education 
of Oakwood City School Dist, 
Montgomery County, 29 N.E 2d 878, 
65 Ohio App 273. 

20 . Cal.—Matteson v. Board of Edu¬ 
cation of City of Los Angeles, 286 
P. 482, 104 Cal App 647. 

27. Cal.—^Pry v. Board of Education 
of City and County of San Francis¬ 
co, 112 P2d 229, 17 Cal.2d 753. 

28 . Md.—Giessman v Garrett Coun¬ 
ty Com’rs, 44 A.2d 862. 

29. Mont.—School Dist. No. 18 of 
Pondera County v. Pondera County, 
297 P, 498, -89 Mont. 342. 

30. Mont.—School Dist. No. 18 of 
Pondera County v. Pondera County, 
supra. 

31. Mont—Abell v. Bishop, 284 P. 
525, 86 Mont. 478. 

Utah.—Preece v. Oregon Short Line 
R. Co., 161 P. 40, 48 Utah 551. 

Va.—Anderson v. Bundy, 171 S E. 
501, 161 Va. 1 

37 CJ p 784 note 97. 

Limitations to actions for negligence 
see supra §§ 73—81. 

32 . U.S—Plant City, Fla v. Scott, 
C.C.A.Fla., 148 F.2d 953. 

33 . U.S.—Asselta v. 149 Madison 
Ave. Corp., D.C.N.T., 65 P Supp. 
385, affirmed, C CjV., 156 F.2d 139, 
affirmed 67 S.Ct. 1178—^Ballard v. 
Consolidated Steel Corp., D.O.Cal., 
61 F Supp. 996—^Abram v. San 
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Joaquin Cotton Oil Co , D C.Cal, 46 
FiSupp, 969—Lorenzetti v. Ameri¬ 
can Trust Co., D.CCaL, 45 F.Supp. 
128 

N.Y—^Walsh V '515 Madison Avenue 
Corporation, 42 N.Y S 2d 262, 181 
Misc. 219, affirmed 45 N.Y S.2d 927, 
2'67 A'pp.Div. 756, affirmed '59 N.E.2d 
183, 293 NY. 826—Drene v. Mutual 
Life Ins Co of New York, 42 N. 
YS2d 259 

Or—Fullerton v Lamm, 163 P.2d 941, 
177 Or 655, rehearing denied 165 P. 
2d 63, 177 Or. 655. 

As ‘‘quasi contract” 

The obligation to pay minimum 
wages and overtime compensation un¬ 
der Fair Labor Standards Act, al¬ 
though of a contractual nature, in or¬ 
der that contractual remedy of as¬ 
sumpsit may be made applicable 
thereto, constitutes a “quasi con¬ 
tract,” and is a “liability created by 
statute” governed by the two-year 
statute of limitations.—Cannon v. 
Miller, 155 P.2d 500, 22 Wash 2d 227, 
157 A.L.R. 530. 

The liquidated damages provided 
by such act constitute a “liability 
created by statute,” and not a pen¬ 
alty. , 

U.S.—^Abram v San Joaquin Cotton 
Oil Co., D.C.CaL, 46 F.Supp. 969. 
N.Y.—Walsh V. ‘515 Madison Avenue 
Corporation, 42 N.Y S.2d 262, I'Sl 
Misc. 219, affirmed 45 N.Y S.2d 927, 
267 App.Div. 756, affirmed 59 N.E 
2d 183, 293 N.Y. 826. 

Foreign cause of action 

In action m federal district court 
in New York on cause of action 
which arose in Puerto Rico based 
primarily on Fair Labor Standards 
Act, if plaintiff was a resident of 
New York, the applicable New York 
statute of limitations would be six 
years as an action created by stat¬ 
utes.—Gronzales V. Tuttman, D C.N. 
Y., 59 F.Supp. 858. 
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tation has also been held to apply to the liability 
of an employer for injuries to an employee, imdcr 
a state labor law,34 such as for the failure of the 
-employer to provide sufficient air current to remove 
smoke and noxious gases and to insure the safely 
of employees in a mine,35 or for the amount which 
should have been paid a laborer under a minimum 
wage law.36 However, it has been held that an 
employer's liability act, which merely carries for¬ 
ward an injured employee's right of action, and 
removes a defense theretofore available in that 
class of cases, is not a liability created by statute 
within this limitation statute.37 it has also been 
held that the statutory-liability limitation is not ap¬ 
plicable to an injured employee's claim for addi¬ 
tional compensation after the cessation of payments 
under a summary award.33 

Liability under Workmcn*s Compensation Acts, 
Although there is authority to the contrary,®^) it 
has been generally held that the statutory-liability 
limitation period applies to an action or proceeding 
brought under a state workmen’s compensation 
Haw^O such as to an action under the act, by an 
injured employee against his noninsured employer,4i 
or to an action by insurer against a third person, 
■claimed to have been responsible for the employee's 
injuries.^2 jhis limitation, however, does not ap¬ 
ply where a negligently injured employee, instead 
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of suing under the act, brings a common-law ac¬ 
tion for damages.^3 The mere filing of an award 
of compensation with a court clerk, as provided by 
the Compensation Act, is not the bringing of a 
“civil action,” within the meaning of the limitation 
statute.^ ^ 

Liability under Anti-Trust Act, An action for 
treble damages under the Clayton Act, 15 U.S.CjV, 
§§ 1-7, 15, by one injured in business or property 
by reason of anything forbidden in the anti-tru^ 
laws, is an action on a “liability created by stat¬ 
ute,” and therefore subject to the statutory-liability 
limitation period.*® 

Where a state is exempt from the operation of a 
statute of limitations, as discussed supra § IS, a suit 
by the state to enforce a liability created by statute 
is not barred by the limitation relating to such lia¬ 
bilities.*® 

b. Collection of Taxes and Assessments 

In the absence of a specific limitation, the ordinary 
period of limitations applicable to “liabilities created by 
statute” applies to an action for the collection of taxet 
or assessments. 

In accordance with the principles discussed supra 
§ 15, as to the application of the statutes of Hmi- 
tation by or against the state or government, as a 
general rule, no statute of limitations runs against 


34. N.T.—Smith V. Onondaga Pot¬ 
tery Co., 300 N.Y.S. 298, 164 Misc. 
• 888 . 

^5, tr.S. —Stornelli v. V. S. Gypsum 
Co., aC-A-N-.T., 134 P.2d 461, cer¬ 
tiorari denied U. S. Gypsum Co. 
V. Stornelli, 63 S.Ct. 1317, 319 U. 
IS. 760, ‘87 LEd. 1712, rehearing de¬ 
nied -63 S.Ct. 14'46, 320 U.S. 214, 87 
OLi.Bd. 1851. 

N.X.—Schmidt v. Merchants Des¬ 
patch Transp. Co., 200 JN*.E, 824, 270 
N.Y. 287, 104 A.L.R. 460, reargu¬ 
ment denied 2 N.E.2d 680, 271 N.Y. 
631. 

36. Ariz.—^City of Phicenix v. Drink- 
water, 62 P.2d 1176, 4'6 Ariz. 470— 
City of Glendale v. CoQuat, i52 P.2d 
1178, 46 Ariz. 478, 102 A.L.R. 1837. 

37. Mont.—Beeler v. Butte & iLon- 
don Copper Dev. Co., 110 P. 628, 41 
Mont. 465. 

jSpecifle limitation under Employers' 
Liability Act see the C.J.S. title 
Maister and Servant § 487, also 39 
C.J. p 914 note 69-p 915 note 80. 

38. Idaho.—^Eldridge v. Idaho State 
Penitentiary, 30 P.2d 781, 64 Idaho 
213. 

39- U.S.—Davidson v. Payne, D.C. 
Kan., 281 P. 644, affirmed, C.C.A., 
.289 P. 69. 


Kan.—Cruse v. Chicago, R. I. & P. 

Ry. Co., 23 P.2d 471, 13’8 Kan. 117. 
37 C.J. IP 785 note 21. 

Contra under earlier oompensatlon 
statute 

Kan.—Kasper v. Kansas City, L. & 
W. Ry. Co., 223 P. 1106, 116 Kan. 
610—Taylor v. Swift & Co., 219 P. 
616, 114 Kan. '431. 

40. Utah.—Utah Cons. Min. Co. v. 
Industrial Commission, 194 P. 667, 
57 Utah 279, 14 A.L.R. 372—Peter¬ 
son V. Sorensen, 66 P.2d 12, 91 Utah 
607. 

Wls.—Federal Rubber Co. v. Indus¬ 
trial Commission. 201 N.W. 261, 186 
Wis. 299, 40 A.L.R. 491. 

37 C.J. p 785 note 20, 

Specific limitations see the C.J.S. ti¬ 
tle Workmen's Compensation Acts, 
§ 436, also 71 C.J. p 966 note 14-p 
968 note -44. 

41. N.Y.—^Detmar v. Nussbaum, 267 
N.Y.S. 732, 149 Misc. 469, affirmed 
269 N.Y.S. 1006, 241 App.Div. 720. 
Action to enforce compesLBatlon 

award against noninsured employer. 
—State ex rel. Woods v. Hughes Oil 
Co., 226 N.W. 686, 5!8 N.D. 681. 

Action on assigned claim for com¬ 
pensation, paid by insurer to em¬ 
ployee, held based on statutory lia¬ 
bility within limitation statute.— 
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Morris v. Standard Oil Co., 252 P. 
605, 200 Cal. 210. 

49. N.Y.—^Employers’ Liability Aa- 
sur. Corporation, Limited, of Lon¬ 
don, England, v. Shell Transp. Cor¬ 
poration, 34 N.Y.S.2d 339, 263 Ap®. 
Div. 681, reargued 36 N.Y.S.2d 767, 
26'4 App.Div. 891. 

43. Utah.—Peterson v. Sorensen, 65 
P.2d 12, 91 Utah 607. 

44. Okl.—Hickman v. Gumerson, 125 
P.2d 76'5, 190 Okl. 614. 

U.iS.—Momand v. Universal Film 
Exchange, D.C.Mass., 43 P.Snpp. 
996—Hansen Packing Co. v. Swift 
& Co., D.C.N.Y., 27 F.Supp. 364- 
Seaboard Terminals Corporation v 
Standard Oil Co. of New Jersey, 
D.C.N.Y., 24 P.Supp. 1018, affirmed, 
C.O.A., 104 F.2d 669. 

Not ‘‘penalty” or “forfeiture” 

An action for recovery of treble 
damages under anti-trust law is not 
for a '‘•penalty" or “forfeiture" within 
statute providing a limitation for ac¬ 
tions on liability created by statute 
other than a “penalty” or "forfei¬ 
ture."—Hansen Packing Co. v. Sw^t 
& Co., D.C.N.Y., 27 F.Supp. 364. 

46. Kan.—Whitney v. Morton Cotffi- 
ty, 86 P. 630, 73 Kan. 502. 

Ohio.—^Wasteney v. Schott, 2|1 , 

34, 68 Ohio St. 410. 

37 C.J. p 786 note 18. 
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the right of the sovereign to collect its taxes, un¬ 
less expressly made applicable ;47 and, while it 
has been held that, in the absence of statute, the 
right of a municipality to sue for taxes is not sub¬ 
ject to any limitations,^^ it has generally been held, 
in respect of municipalities, and also the state when 
included within the statute, that the ordinary period 
of limitations applicable to “liabilities created by 
statute” applies to an action for the collection of 
taxes,^^ and this limitation also applies to the col¬ 
lection of a penalty which is added to the tax on its 
becoming delinquent^O This limitation has been 


§ 83 

held to apply to an action to enforce a tax lien on 
land, for the collection of the taxes,®^ but there is 
authority to the contrary,®^ especially where the 
right of foreclosure is deferred by statute for a 
longer period than that prescribed by the limitation 

statute.®^ 

The statutory limitation relating to “liabilities 
created by statute” has been applied, in the absence 
of a specific limitation, to an action for the col¬ 
lection of, or enforcement of a lien for, a tax or 
assessment for a public improvement,®^ such as for 


47. Ark.—Jensen v. Fordyce Bath 
House, 190 S.W.2d 9'77, 209 Ark. 
478 —Street Improvement Dist. No. 
113 of City of Hot Springs v. Moo¬ 
ney, 168 SW.2d 661, 203 Ark. 746 
—^Martin v. Board of Com’rs of 
Street Improvement Dist. No. i5 of 
Stuttgart, 81 S.W.2d 414, 190 Ark. 
747. 

Kan.—Colver v. Miller, 272 P. 106, 
127 Kan. 72. 

Mass.—^Watson v. Erickson, 177 N.E. 
99, 276 Mass. 185. 

N C.—City of Charlotte v. Kav- 
anaugh, 20 S E 2d 97, 221 N.C. 259 
—Town of Asheboro v. Morris, 193 
S.E. 424, 212 N.C. 331—Reichland 
Shale Products Co. v. Southern 
Steel & Cement Co., 156 S.E. 777, 
200 N.C. 226. 

37 C.J. p 711 note 4 [1], [k]--61 C.J. 
p 1058 note 16. 

48. Ark.—Jensen v. Fordyce Bath 
House, 190 'S.W.2d 977, 209 Ark. 
478. 

37 C.J. p 717 note 62 [b]—^61 C.J. p 
1059 note 17. 

49 . U.S.—^Bristol v. Washington 
County, Minn., 20 'S.Ct, '586, 177 U. 
S. 153, 44 L.Ed. 701. 

Ky.—^Powell County v. Clay City Nat. 
Bank, 65 S.W.2d 10, 246 Ky. 326— 
Citizens* Nat. Bank of Lebanon v. 
Commonwealth, 80 S.W. 479, 118 
Ky. 61. 

Mo.—State v. Dalton, 182 S.W.2d 311, 
353 Mo. 307. 

Ohio.—^Hartman v. Hunter, 46 N.E. 

17t5, 66 Ohio St. 17'5. 

Tex.—Thomas v. Dallas County 
Letee Impr. Dist. No. 6, Civ.App., 7 
S.W. 2d 639, reversed on other 
grounds, Com.App., 23 S.W.2d 326, 
set aside 28 S.W.2d 1083—^Texas & 
P. R. Co. V. Ward County Irr. Dist. 
No. 1, Civ.App., 257 S W. 333, af¬ 
firmed, Com.App., 270 S.W. 542. 

37 O.J. p 785 note' S—61 C.J. p 1059 
note 18. 

Specific limitations for recovery of 
taxes see the C.J.S. title Taxation 
§ 707, also 61 C.J. p 1059 notes 19, 
20 . 

Sununary seizure as not ‘^action” 

The summary seizure of railway 
car belonging to car company by tax 
commission for purpose of sale to 


collect delinquent taxes was not an 
“action’* to collect taxes and was, 
therefore, not subject to three-year 
limitation.—Crystal Car Line v. State 
Tax Commission, Utah, 174 P.2d 984. 
Construction of statute 
A statute of limitation which bars 
. or limits the right of the state to col¬ 
lect a tax is in derogation of sov¬ 
ereignty and must be construed in fa¬ 
vor of the state.—^Hake v. Warren, 
Tenn., 199 S.W.2d 102. 

50. Cal.—Los Angeles County v. Bal- 
lerino, 32 P. 681, 99 Cal. 693, re¬ 
heard 34 P. 329, 99 Cal. '593. 

Limitations on action for penalties 
generally see infra § 89. 

51. Idaho.—Lemhi County v. Boise 
Live Stock Loan Co., 278 P. 214, 
47 Idaho 712. 

Minn.—Pine County v. Lambert, i5'8 
N.W. 990, 57 Minn. 203. 

37 C.J. p 786 note 5 [d]—61 C.J. p 
1146 note 72. 

Effect of statute as to discharge of 
lieu 

Statute providing that tax lien can 
be discharged only by payment, can¬ 
cellation, or rebate does not take 
enforcement of lien out of general 
limitation.—Lemhi County v. Boise 
Live Stock Loan Co., 273 P. 214, 47 
Idaho 712. 

52. U.'S.—^Jones v. Box Elder County, 
C.C.A.Utah, ’52 P.2d 340, certiorari 
denied 62 S.Ct 456, 285 U.S. 66’5, 76 
L.Ed. 944. 

53. U.S.—Jones v. Box Elder Coun¬ 
ty, supra. 

54. U.S.—^Versluis v. Town of Has¬ 
kell. C.C.AOkl., 154 F.2d 935. 

Ky.—City of Louisa v. Horton, 93 S. 

W.2d 620, 263 Ky. 739. 

Mo.—^St. Louis V. Newman, 45 Mo. 
138—St. Louis County ex rel. Scott 

V. Marvin Planing Mill Co., 58 S 

W. 2d 769, 228 Mo.App. 1048—Tur¬ 
ner V. Burns, 42 Mo.App. 94. 

Okl.—Neff V. Calk, 178 P.2d 624— 
Mefford v. Oklahoma City ex rel. 
Simpson, 15'5 P.2d 523, 195 Okl. 45 
—Town of Medford ex rel. Puss v. 
Early, 163 P.2d 633, 194 Okl. se-e— 
City of Bristow ex rel. Hedges v. 

- Groom, 151 P.2d 936, 194 Okl. 384, 
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followed in City of Ardmore ex rel. 
Dyer v. Holt 153 P.2d 228, 194 Okl. 
486, Whorton v. City of Hollis ex 
rel. Shannon, 153 P.2d 229, 194 Okl. 
478, and Lucas v. City of Checotah 
ex rel. Hall, 153 P.2d 230, 194 OkL 
486. 

37 C.J. p 785 note 7. 

Specific limitations for enforcement 
of public improvement assessments 
see the C.J.S. title Municipal Cor¬ 
porations § 1585, also 44 C.J. p >823 
note 11. 

An action against street railroad, 
company, by a city to recover money 
allegedly due as street railroad’s as¬ 
sessed share of cost of grade elimina¬ 
tion improvement has been held 
based on liability created by statute^ 
within statute of limitations.—City 
of Youngstown v. Youngstown Mu¬ 
nicipal Ry. Co., 16 N.E.2d 641, 134 
Ohio St. 308. 

Oonstmctlon of statutes 

(1) A legislative intent that action 
to foreclose special assessment lien 
for street improvement shall not be 
subject to bar of general statutes of 
limitation is not implied by statutory 
provisions that special assessment 
lien shall be coequal with lien of 
other taxes or that it shall continue 
as to unpaid installments and inter¬ 
est until such assessment shall be- 
paid, or by statute providing that lien 
of assessment as to any bond shall 
cease to exist after three years from 
the due date unless the holder there¬ 
of commences a foreclosure action 
or agrees to accept refunding bonds- 
within such period.—City of Bnstow 
ex rel. Hedges v. Groom, 161 P.2d 
936, 194 Okl. 3'S4. 

(2) Moreover, a statute relating to- 
date of assessment and providing 
that in all cases where period of lim¬ 
itation therein mentioned has ex¬ 
pired or would expire prior to Nov. 
1, 1939, the holder of street improve¬ 
ment bonds shall have until Dec. 1, 
1940, in which to pursue remedy, was- 
not intended to revive a right barred 
by any other statutes of limitation or 
to indicate a legislative belief that 
there was no statute of limitations* 
applicable to an action to foreclose- 
special assessment liens.—City of 



LIMITATIONS OF ACTIONS 
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the collection of a tax or assessment against drain¬ 
age district lands, a swamp land assessment for 
reclamation purposes,^6 a collection of franchise 
taxes^'^ or license taxes,®^ or unemployment excise 
taxes and penalties.®^ This limitation has also been 
held to apply to an action by the holder of assess¬ 
ment bonds which are invalid for an improper as¬ 
sessment, to compel a reassessment,or for a mon- 
ey judgment, against a city, for the amount of un¬ 
paid installments of an assessment levied against 
property owned by the city.®^ 

The statutory liability limitation, however, has 
been held not to apply where the tax statute pro¬ 
vides that the tax or assessment shall constitute 
a lien on the land against which it is levied from 
the date of its assessment until it is paid®2 and has 
also been held not to apply to a special proceeding 


to foreclose an assessment lien.®3 

Inheritance taxes. Where no other time is fixed, 
an action or proceeding for the collection of inheri¬ 
tance taxes must be brought within the period pre¬ 
scribed by statute for the enforcement of statutory 
liability in general,®^ even though such taxes are, 
by statute, made a lien on the property.®® 

§ 84. - Liability of Public Officers 

The statutory-liability limitation has been applied to 
actions against public officers to enforce, or for a breach 
of, their official duties. 

The limitation applicable to actions on liabilities 
created by statute has been applied to actions 
against public officers to enforce, or for a breach 
of, their official duties, and this where the action is 
brought on the official bond,®® as well as where the 


Bristow ex rel. Hedges V, Groom, 
supra^ 

56. Ky.—Board of Drainage Oom'rs 
of McLean County v. Igleheart, 
192 S.W.2d 364, 301 Ky. 696. 

Mo.—iState ex rel. Davidson v. Mis¬ 
souri State Life Ins. Co., 66 S.W.2d 
182, 228 Mo.App. 38. 

Specific limitations for enforcement 
of drainage assessments see Drains 
§ 84 a. 

50. Oal.—People v. Hulbert, 12 P. 
43, 71 Cal. 72. 

57. Cal.—Tehama County v. Pacific 
Gas & Electric Co., 91 P.2d 036, <38 
Cal.App.2d 466. 

Ky,—Chesapeake, O. & S. W, R. Co. 
V. Commonwealth, 108 'S.W. 248, 
129 Ky. 318, 32 Ky.L. 1119, re¬ 
heard 111 S.W. 334, 129 Ky. 318, 33 
Ky.L. 881?. 

37 C.J. p '785 note '9. 

5a Wis.—State v. Chicago & IST. W. 
R. Co., 112 N.W. '516, 132 Wls. 346, 
followed in State v. Chicago, M. & 
P. R. Co., 112 N.W. 622, 132 
Wls. .364. 

50. Idaho.—State v. Ada County 
Dairymen's Ass'n, 159 P.2d 219, 

60. Cal.—'Santa Cruz Portland Ce¬ 
ment Co. V. Young, 188 P.2d 32, 66 
Cal.A‘Pp.2d 604. 

61. U.S.—Meyer v. City of Eufaula, 
C.C.A.Okl., 154 P.2d 943. 

Substituted remedy 

Where the liens of local improve¬ 
ment assessments on privately-owned 
lots were perpetual and not subject 
to limitations and were enforceable 
by sale and resale, but after the is¬ 
suance of special Improvement bonds, 
certain lots were acquired by city 
whereupon bondholders' only reme¬ 
dy was action for money judgment 
within three years after maturity of 
bonds, such substituted remedy ade¬ 
quately protected bondholders and ac¬ 
tion not brought within such nenod 


was barred.—Meyer v. City of Eufau- 
la, supra. 

62. U.S.—Cahill v. Hovendon, O.C.A. 
Okl., 132 P.2d 422—Hann v. City of 
Clinton, Okl., ex rel. Schuetter, C.C. 
A.Okl., 131 P.2d 97'8. 

Fla,—Ideal Farms Drainage Dist. v. 
Certain Lands, 19 So.2d 234, Ui 
Fla. 654. 

In North OaroUna 

(1) A right of action In city to re¬ 
cover street Improvement assess¬ 
ments, which constituted superior 
lien against property has been held 
not to be within the three-year limi¬ 
tation, for statutory liability, but 
within ten-year limitation relating to 
action on judgments.—City of High 
Point V. Cllnard, 167 S.F. -690, 204 
N.C. 149—Long Creek Drainage Dist. 
V. Hultstotler, 92 S.H. 368, 173 N.C. 
523. 

(2) However, there is authority to 
the contrary.—^Morganton v. Avery, 
108 S.B, 138, 170 N.C. 551. 

63. U.S.—^Hann v. City of Clinton, 
Okl., ex rel. iSohuotter, C.C.A.Okl., 
131 F,2d 978. 

l^egislative intent 
The legislative interpretation is 
strongly persuasive in -resolving al¬ 
leged doubt whether the limitation 
applies to a special proceeding to 
foreclose a street improvement as¬ 
sessment lien, and, where the stat¬ 
ute provides that from its effective 
date the right of holder of street im¬ 
provement bonds to enforce assess¬ 
ment lien shall be barred on expira¬ 
tion of three years following maturi¬ 
ty of such bonds, it indicates a then 
legislative interpretation that the 
general three-year statute of limita¬ 
tions did not apply to a special pro¬ 
ceeding to foreclose an assessment 
lien, since otherwise the enactment 
of the later statute would merely be 
a gesture.—Hann v. City of Clinton, 
Okl., ex rel. Schuetter, supra. 
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64. Cal.—Chambers ▼. Gibson, 173 p. 
752, 178 Cal. 416—'Chambers v. Gal¬ 
lagher, 171 P. 931, 177 CaL 704. 
Ky.—Ritcher v. Commonwealth, 201 
S.W. 466, 180 Ky. 4. 

Utah.—In re Swan's Estate, 79 p.2d 
999, 95 Utah -408. 

A proceeding by tax oonuulssioiL 
for appointment of administrator to 
collect and pay Inheritance tax upon 
assets which had been held in joint 
tenancy with right of survivorship, 
involved a claim based on a “statu¬ 
tory liability" within statute limiting 
time for enforcement thereof to one 
year after the cause of action ther^ 
on arises.—^In re Swan's Estate, su¬ 
pra. 

€5. Utah.—In re Swan's Estate, su¬ 
pra. 

66 . Ariz.—Griflith v. State, 20 P.2d 
289, 41 Ariz. 617. 

Kan.—City of Leavenworth v. Bath- 
orn, 68 P.2d 1160, 144 Kan. 340. 
Mont,—School Dist. No. 18 of Pon¬ 
dera County V. Pondera County, 297 
P. 498, 89 Mont. 342. 

37 C.L p 786 note 26. 

Liability for acts or omissions in offi¬ 
cial capacity in general see supra 
§ 82. 

omcial bond as sealed instrument sep 
supra § 55. 

Specific limitation as to action on 
official bonds see the C.J.S. 
Officers § 173, also 46 C.J. p 1078 
notes 73-76. 

City or county treasnirar 
Idaho.—City of St. Anthony* v. Maj- 
son, 291 P. 1067, 49 Idaho 717. , 
Kan.—nState v. McKay, 36 P. 2 d 327, 
140 Kan. 276. 

Wash.—^Pierce County v. NcTTmaa 
173 P.2d 127. 

Notary public 

Mont.—Stelnbrenner V. Eldef, 260 P. 

725, 80 Mont 3^6. 

87 C.J. p 7'86 note 25 [c]. 

Specific limitations see' the. CJ.S. 
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action is brought independently of that instru- 
ment®'^ such as mandamus to compel a public offi¬ 
cer to discharge an official duty.®^ However, there 
is contrary authority both as to an action on the 
bond®^ and as to an action independent of the 
bondJ® It has been held that an action against 
a county treasurer's surety for embezzlement is an 
action based on a contract of suretyship, and, there¬ 
fore, not subject to the statutory-liability limita¬ 
tion;'^^ but, on the other hand, it has been held 
that an action against a former treasurer and surety 
to recover money which the treasurer had deposited 
in a bank which closed is subject to the limitation 
relating to statutory liabilityj^ 

§ 85. - Liability of Fiduciaries 

The limitation relating to liabilities created by stat¬ 
ute has been applied to actions against fiduciaries. 

The statutory-liability limitation has been applied 
to actions against fiduciaries, based on statutory 


§ 86 

rights of action.'^S An action on the bond of a 
guardian, executor, or administrator has been held 
to be governed by the limitation applicable to bonds, 
as discussed supra § 55, but, on the other hand, it 
has been held to be an action on a liability created 
by statute, and subject to the limitation relating to 
such actions.'^^ However, it has been held that an 
action against the surety on an administrator's bond 
for the amount due plaintiff under a decree of dis¬ 
tribution is based on such decree, and is not on a 
liability created by statute, within such limitation.*^® 

§ 86. - Official Salary or Statutory Fee 

Actions for official salaries or statutory fees have 
been held subject to the limitation relating to actions on 
liabilities created by statute. 

There is authority to the effect that actions for 
official salaries or statutory fees are not actions 
on debts arising on contract, express or implied, but 
are actions on liabilities created by statute, and are 
subject to the limitation relating to such liabilities,*^® 


tie Notaries § 12, also 46 C.J. p 528 
notes 42-45. 

67. U.S.—Haws V. Fracarol, O.C.A. 
Arl 2 „ 72 F.2d 4*61. 

Okl.—Simmons v. Board of Com’rs of 
Osage County, 56 P.2d 1166, 176 
Okl. 618. 

37 C.J. p 786 note 26. 

Actions witblii. limitation 

(1) Action instituted by district at¬ 
torney in county’s name to recover 
from former county surveyor moneys 
paid under invalid agreement.—Marin 
County V. Messner, 112 P.2d 731, 44 
Cal.App.2d 577. 

(2) Action for damages against 
superintendent of mental hospital, 
for violating statute prohibiting the 
disclosure of case records of patients 
—Munzer v. Blaisdell, 49 N.T.S.2d 
915, 183 Misc. 773, affirmed 68 N.Y.S. 
2d 359, 269 App.Div. 970. 

(3) Suit by beneflciary of life .pol¬ 
icy against corporation commission¬ 
ers for damages alleged to have re¬ 
sulted from neglect or breach of du¬ 
ty of commissioners in issuing a cer¬ 
tificate of authority and yearly re¬ 
newals thereof to insurer that had 
not complied with statutory prerequi¬ 
sites to engaging in business in the 
state.—Taylor v. Betts, 124 P.2d 764, 
59 Ariz. 172. 

A sheriff’s liability like that of oth¬ 
er public officers, is subject to the 
statutory-liability limitation in the 
absence of a special statute, since a 
private individual's right of action 
is subject to same limitations as gov¬ 
ernment’s right of action.—^Haws v 
Fracarol, C.C.A.Ariz., 72, P.2d 461. 

68. N.T.—Kruse v. Town of Ash¬ 
ford, 20 N.Y.S.2d 852, 174 Misc. 367. 
Bfl^XLdamns by owner of farm on 

58 C J.S.~67 


road which was qualiflledly abandoned 
by order of superintendent of high¬ 
ways to compel town superintendent 
to repair and work abandoned road 
is subject to statutory-liability limi¬ 
tations.—Kruse v. Town of Ashford, 
supra. 

69. Neb.—Ericsson v. Streitz, 273 N. 
W. 17, 132 Neb. 692. 

S.D.—Clark County v. Bergstresser, 
257 N.W. 44, 63 S.D. 121. 

3’7 •C.J. p 786 note 27. 

70 . Mont.—Butte v. Goodwin, 134 P. 
670, 47 Mont. 156, AnnCas.l914C 
1012. 

37 C.J. p 786 note 28. 

71 . S.D,—Clark County v. Berg- 
stresser, 267 N.W. 44, 63 S D. 121. 

72 . Utah—Box Elder County v. 
Harding. 28 P.2d '601, 83 Utah 386. 

73. Kan.—Davis v. Clark, 49 P. 665, 
68 Kan. 454. 

l^imitatioxL not applicable 

(1) Where a petition in a suit 
against the directors of a national 
banking association does not charge 
directly and specifically any willful 
and knowing violation of duty under 
any particular provision of the Na¬ 
tional Banking Act, it is within a 
general statute of the state applying 
to suits for negligence and is not 
within a statute providing a limita¬ 
tion in case of a liability created by 
a special charter or statute.—^Ander¬ 
son v. Anderson, D.C.Ga., 23 P.2d 331, 
aifirmed, C.C.A., Anderson v. Penning¬ 
ton, 28 P.2d 1007, certiorari denied, 
-Sill V. Pennington, 49 S.Ct 265, 279 
U.S. '845, 73 L.Ed. 990. 

(2) In action by surety on bond 
of bank securing repayment of city’s 
deposits of public funds, for amount i 
allegedly paid in excess of surety’s 
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pro rata share of amount due city, 
three-year limitation on action on 
liability created by statute is inap¬ 
plicable to cross complaint for 
amount allegedly paid by receiver of 
bank in excess of pro rata share 
chargeable to bonds pledged by bank 
to secure repayment of deposits.— 
Commercial Casualty Ins. Co. v. 
Boise City Nat. Bank, 98 P.2d 637, 61 
Idaho 124. 

74. Kan.—Donley v. GoU, 297 P. 426, 
132 Kan 746. 

37 C.J. p 786 note. 30. 

S-pecific limitation as to action on 
bond of executor or administrator 
see Executors and Administrators 
§ 977 b 

Specific limitation as to action on 
guardian’s bond see Guardian and 
Ward § 215 b. 

75. U.S.—Fidelity & Deposit Co. of 
Maryland v. Lmdholm, C.C.A.Cal., 
66 F.2d 56, '89 A.L.R. 279. ' 

76. Cal—Raymond v. Christian, 74 
P.2d 536, 24 Cal.App 2d 92. 

Kan.-.-Board of Com’rs of Montgom¬ 
ery County V. McKittrick, 40 P.2d 
362, 141 Kan. 283. 

Mo.—Coleman v. Kansas City, 182 B. 

W.2d 74, 353 Mo. 150. 

N.J.—Cutwater v. City of Passaic, 18 
A. 164, 51 N.J.Law 345. 

Ohio.—^W'right v. City of [Lorain, 46 
N.B.2d 325, 70 Ohio App. 3-37. 

37 C.J. p 786 note 31. 

Application of limitation relating to 
action on contract see supra 5 47. 
Actions subject to limitation 

(1) By school district for tuition. 
—School Dist. No. 4, Logan County,, 
V. Board of Com’rs of Wallace Coun¬ 
ty, 275 P. 18.8, 127 Kan. 798. 

(2) For salary by a state hospital 
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even though the salary is fixed by a county board,'^'^ 
under power given the board by the constitution,*^^ 
and even though the particular officer’s salary is an 
incident of his office and collected taxes are re¬ 
tained in a particular fund for salary disburse¬ 
ments.*^^ A statute applicable to a situation where 
it is necessary to reduce the claim to judgment be¬ 
fore it can be enforced has been held not to apply 
where the salary is due an official.^O 

§ 87. -Liability of Corporate Officers or 

Stockholders 

The limitation relating to liabilities created by stat¬ 
ute has been held to apply to an action to enforce the 
statutory liability of a stockholder of a corporation for a 
corporate debt, and also to an action against a director 
or officer, under a statute making him liable for certain 
acts or omissions. 

In many jurisdictions the liability of a stock¬ 
holder for a debt of a corporation is held to be a 
liability created by statute within the meaning of 


limitation acts, and the period of limitation applica¬ 
ble is that governing other actions founded on stat¬ 
utory liability,81 even though the action is equitable 
in nature and laches are not shown.82 ^phe limita¬ 
tion has been held to apply to an action to enforce 
the liability, created by statute, of the stockhold¬ 
ers of an insolvent financial institution or moneyed 
corporation,83 such as a bank,84 a national bank,86 
or a federal joint stock land bank.88 Such limita¬ 
tion has also been held to apply to the liability of a 
member of an exchange for a pro rata share of its 
indebtedness ;87 but not to a suit by corporate credi¬ 
tors to require corporate organizers, who transact 
business in the name of the corporation, to make 
good an undersubscribed minimum capital stock^s 

0fficers. The limitation relating to liabilities cre¬ 
ated by statute has been held to apply to actions 
against the directors and officers of a corporation, 
under statutes making them liable for certain acts 
or omissions ;83 and this limitation has been applied 


employee.—Raymond v. Christian, 74 
P.2d '636, 24 Cal.Aipp.2d 92. 

(3) By judge for supplementary 
salary.—Best v. Maddox, 194 S.B. 578, 
186 Ga. 78. 

Action not subject to limitation 
Action by former policeman for 
share of proceeds of sales of automo¬ 
biles confiscated for illegal trans¬ 
portation of llCLUor, based on fact 
that county came Into possession of 
money which under the law was po¬ 
liceman’s property at time county 
received it and which, under the cir¬ 
cumstances, county could not in equi¬ 
ty and good conscience retain was 
held not subject to the statutory-lia¬ 
bility limitation.—De Kalb County v. 
Cloud, 33 S.K.2d 908, 72 Oa.App. 454. 
Suit for restoration, and compensa¬ 
tion 

A suit by a wrongfully discharged 
civil service employee for restoration 
to the pay roll and for componHatlon 
is within the limitation relating to 
statutory liability.—Slate ox rel. 
Wingfield V. Kansas -City, 263 S.W. 
616, 217 Mo.App. 288, followed in 
State ex rel. ^aner v. Kansas City, 
Mo.App., 2'63 S.W. 621. 

77- Arlz.—Santa Cruz County v. Mc- 
Knlght, 177 P. 266, 20 Ariz. 103. 

78. Ariz.—Santa Cruz County v. Mc- 
Knlght, supra. 

79. Ohio.—-Wright v. City of Lorain, 
46 N.B.2d 326, 70 Ohio App. 837. 

80. Fla.—State ex rel. Perkins v. 
iL.ee, 194 So. 316, 142 Fla. 154. 

81. Ga.—^Harris v. Taylor, 9'8 S.E. 
86 , 148 Ga. 663—^Wheatley v. Glo¬ 
ver, 54 S.E. 626, 125 Ga. 710. 

87 C.J. p 787 note 41. 


Application of limitation: 

Relating to: 

Contracts see supra § 60. 

Special ties see supra § '52. 
Under residuary clause or section 
see infra § 103. 

Specific limitations on actions to en¬ 
force stockholder's liability see 
Corporations 5 68.3. 

Specific statutory-liability limltatiou 
Where a statute places a specific 
limitation of three years on actions 
against corporate stockholders to en¬ 
force a liability created by law, the 
general three-year limitation on ac¬ 
tions to enforce a “liability created 
by statute" does not apply to such an 
action.—Richardson v. Craig, 77 P.2d 
1077, 11 Cal.2d 131. 

82. U.S.—Ball v. Gibbs, C.C.A.MO., 
118 F.2d 958. 

83. Ohio.—^Bverard v. Kroeger, 19 N. 
E!.2d 964, 60 Ohio App. 123, appeal 
dismissed Corbin v. Kroeger, 17 N. 
EJ.2d 916, 134 Ohio St. 493. 

Insuranioe company 
Ohio.—^Crabbe v. Jones, 17 Ohio Supp. 
189. 

84. Ariz.—^Cowden v. Williams, 269 
l\ 670, 32 Ariz. 107, 66 A.L.R. 1059. 

Ga.-—Butler v. Mobley, 162 -S.B. 229, 
170 Ga. 265—^Ncal v. Moultrie, 12 
Ga 104. 

Okl.—Lawhead v. Knappenbergor, 70 
P.2d 62, 180 Okl. 3-88. 

Bnforcement of assessment on stock 
Ark,—^Vandover v. Lumber Under¬ 
writers, 126 S.W.2d 106, 197 Ark. 
71.8. 

Fla.—Smith v. Barnett Nat. Bank of 
Jacksonville, 166 So. 478, 116 Fla. 
464. 


Enforcement of Judgment not wlthla 
statute 

Where receiver of insolvent bank 
procured Judgment against stock¬ 
holder for double liability within 
three years from closing of bank, ao- 
tion by receiver brought within two 
years from rendition of Judgment to 
have Judgment lien adjudged prior to 
lien of mortgage on land owned by 
stockholder has been held not barred 
by three-year limitation, since ft was 
not based on liability created by stat¬ 
ute.—Citizens State Bank of Pratt v. 
Parmer, 64 P.2d 661, 146 Kan. 1Q8. 

85. U.S.—Briley v. Crouch, C-CAK 

O. , 115 F.2d 443—Schram y. Smith, 
C.C.A.Ariz., 97 F.2d '662—^Donald v. 
Bird, C.C.A.Ariz., 86 P.2d 663^ 
Johnson v. Greene, C.C.AOal., 88 
F.2d 683—Culhane v. Smith, B.C. 
Ill., 19 F.Supp. 226. 

Specific limitation on actions to en¬ 
force liability of stockholders of 
national bank see Banks and Bank¬ 
ing § 609. 

3 e. U.S.—Todd V. Russell, D.ON.T., 
1 F.Supp. 788. 

Double liability 

An action to enforce joint stock 
land bank stockholder’s double liar 
bilUy is barred by state statute of 
limilations applicable to action oh 
liability created by statute other than 
penalty or forfeiture —Ball v. Gibbs, 
C.C.A.MO., 118 P.2d 958. 

87. Idaho.—^Fishback v. Jensen, U 

P. 2d 361, 52 Idaho 61. 

38 , Ga.—Willlanas v. Clemons, 17^ S. 
B. 718, 1718 Ga. 619 —Mobley v. Sas¬ 
ser, 144 S.B. 161, 38 GaAPP. 882: 

89. N.T.—Van 'Schalck v. Aroi^, 16 
N.Y.S.2d 550, 170 Misc. 
man v. Westaway, 60 N.T.S.M 196; 
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to actions for acts or omissions of the directors or 
officers of a nationaPO bank.^^ 

§ 88. - Injuries to Property 

An action based on a liability, created by statute, for 
injury to property, has been held subject to the limita¬ 
tion applicable to other actions based on statutory lia¬ 
bility. 

An action for injury to property, where the lia¬ 
bility is created by statute, has been held to be gov¬ 
erned by the limitation applicable to other actions 
based on a statutory liability,92 as, where an ac¬ 
tion is based on the statutory liability of a railroad 
company for failure to fence its tracks,9 2 or for 
damages to crops by flood waters, caused by its 
failure to leave adequate outlets across and through 
its right of way.94 


OF ACTIONS § 89 

§ 89. - Penalties and Forfeitures in Gen¬ 

eral 

A statutory provision limiting the period for bring¬ 
ing an action to recover a penalty or forfeiture general¬ 
ly applies only to a penalty or forfeiture created by a 
penal statute for a dereliction of duty, or failure to per¬ 
form specific acts, or fop the commission of acts pro¬ 
hibited by statute. 

Although, in some states, no special limitation is 
imposed on the recovery of a statutory penalty or 
forfeiture,95 in most states, unless a specific limi¬ 
tation is imposed by the particular p^nal statute,96 
special limitations, usually of shorter periods than 
those imposed on actions on contracts or for causes 
founded on good and valuable considerations, are 
expressly imposed by statute on actions for a for¬ 
feiture or penalty given by statute.®7 xhe terms 


modified on other grounds 69 N. 
Y S.2d 609—Gallagher v. New York 
Dock Co., 19 N.Y.S.2d 789, aflarmed 
32 N.Y.S.2d 348, 263 App.Div. 878. 
appeal denied 32 N.Y.S.2d 1021, 
263 App.Div. 967. 

Liability for acts or omissions in of¬ 
ficial capacity in general see supra 
§ 82. 

Specific limitation of action against 
officers of corporation see Corpora¬ 
tions § 916. 

Action, for accoimthLg’ 

N.Y.—Braman v. Westaway, 60 N. 
Y.S.2d 190, modified on other 
grounds '59 N.Y.S.2d 609—Baker v. 
Cohn, 42 N.Y.S.2d 169, modified on 
other grounds *40 N.Y.S.2d 623, 266 
App.Div. 71'5, affirmed 64 N.E.2d 
689, 292 N.Y, 670. 

Simitatlon nx>t applicable 
Where a dividend is negligently 
and* knowingly declared by directors 
from capital, the directors’ liability 
to a creditor .is not* created by stat¬ 
ute, and the statute of limitations, 
affecting actions on liability created 
by statute, does not apply.—City Inv. 
Co. V. Gerken, 202 N.Y.S. 41, 121 Misc. 
871. ) 

90. U.S.—^Hughes v. Beed, C.C.A. 
Okl.,, 46 F.2d 436. 

91. U.S.—^Andresen v. Thompson, D. 
GMinn., 6'6 F.2d 642. 

Ky.—^McGill's Adm’x v. Phillips, 49 
iS.W.2d 1025, 243 Ky. 768—Congle- 
ton V. Bullock, 28'3 S.W, '389, 214 
Ky. 385. 

Ohio.—Squire v. Guardian Trust Co'., 
72 N.E.2d 137, 79 Ohio App. 371. 
Depositor's action agefinst oflftcers 
of suspended bank to recover differ¬ 
ence between amount of deposit at 
tuue of suspension and amount re¬ 
ceived from banking commissioner as 
dividends, based on alleged unau¬ 
thorised loans and declarations of 
di\^idends by oflilcers prior to suspen- 
instituted more than five years 
afto date of suspension, was barred j 


I by limitation as an action based on 
a liability created by statute for 
which no other limitation was pre¬ 
scribed, in absence of any reliance 
upon fraud.—^Purcell v. Baker, 110 S. 
W.2d 1079, 270 Ky. 772. 

Excessive loans 

As respects running of statute of 
limitations, action against bank di¬ 
rectors for making of excessive loans 
is an action for creditors on liability 
created by remedial statute to recov¬ 
er damages actually suffered by some 
person or persons as consequence of 
violation of statute.—^Department of 
Banking v. McMullen, 27« N.W. 651. 
134 Neb. 338. 

Failure of president to file animial 
statement 

Ark,—Love v. Couch, 28 S.W.2d 1067, 
181 Ark. 994.* 

92. Cal.—^Bourdieu v. Seaboard Oil 
Corporation of Delaware, 100 P.2d 
628, 38 Cal.App.2d 11. 

N.Y.—Kruse v. Town of Ashford, 20 
N.Y.S 2d 862, 174 Misc. 367. 

37 C.J. p 787 note '50. 

Limitation of actions for injuries to 
property generally see supra § 78. 
Action, for mesne profits 
Cal.—^Katenkamp v. Union Realty 
Co., 63 P.2d 387, 11 Cal~A.pp.2d 63. 

Doss of cow , 

N.Y.—^Barrows v. Lehigh Val. R. 
Co„ 62 N.Y.S.2d 200, 187 Misc. 97. 

93. Ohio.—Seymour v. Pittsburgh, 
C. & St L. R. Co., 4 N.E. 236, 44 
Ohio St 12. 

Specific limitations for actions for in¬ 
juries to property from construc¬ 
tion or mainteiiance of railroad sSe 
the C,J.S. title Railroads § 476, also 
61 C.J. p 1128 note 89-p 1129 note 
96. 

Mo,—Jones v. Chicago, B. & Q. 
Co., 126 S.W.2d 5, 342 1104. 

95 . W.Va.—Gawthrop v. Fairmont 
Coal Co., '81 S.E. 660, 74 W.Va. 39. 
S'? C.J. p 787 note 52.' I 
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96, Okl.—Cummings v. Board of Ed¬ 
ucation of Oklahoma City, 125 P. 
2d 989, 190 Okl. 533--State v. Board 
of Com’rs of Pontotoc County, 249 
P. 394, 119 Okl. 215. 

97. Mo.—State ex rel. Crain v. Baker, 
App., 104 S.W,2d 726. 

Ohio.—^Loftin v. Loew’s, Inc., 62 N. 

E.2d 535, T>5 Ohio App. 443. 

Okl.—State v. Board of Com’rs of 
Pontotoc County, 249 P. 894. 119 
Okl. 216, 

Tex.—Wootton v. Jones, Civ.App., 286 
S.W. 680. 

37 C.J. p 788 note 53, 

Common-law or statutory forfeiture 

(1) The distinction has been made 
that in the common-law type of for¬ 
feitures where action must be 
brought on the statute for the forfei¬ 
ture and penalty is to the state, the 
action is governed by the statute im¬ 
posing a certain limitation on an 
action on a statute for a forfeiture; 
but, where no action for forfeiture is 
required to be brought, or where 
statute prescribes period within 
which procedural steps must be tak¬ 
en, statute imposing limitation on 
action on statute for forfeiture to 
state is inapplicable.—^People v. 
Grant, 127 P.2d 19, 52 Cal~A.pp,2d 794. 

(2) Where action of state for for¬ 

feiture of defendant’s money taken 
from slot machines which had bee^n 
seized for operation contrary to law 
was not instituted until almost 
years after the slot machines were 
seized, the action was barred by ste^? * 
ute imposing a limitation of one 
year on action by state for ’’reeovexy 
of a forfeiture,” since fact that^e^ 
tion was in rem instead of in 
sonam did not so change its character 
as to make a different statute of 
itations applicaj^le.--^People y. GanEt3|4 
supra. ^ • . . ’ ^ 

Common-law. and statutory im re^ 

forfeitures in. , see STorfll- 

tures S 3. 




LIMITATIONS OF ACTIONS 


53 C.J.S 


§ 89 

“penalties” and “forfeitures,” as used in the vari~ 
ous statutes of limitation, generally have been con¬ 
strued as having reference to penalties and forfei¬ 
tures created by statute alone, and inflicted for 
derelictions of duty, or failure to perform specific 
acts, or for the commission of acts prohibited by 
statute.^^ 

The effect, and not the form, of the statute de¬ 
termines whether or not it is penal,99 and, as re¬ 
spects the applicability of the statute of limitations, 
a statute may be both penal and remedial in its 
operation and, where different limitations apply 
to different provisions of the statute or different 


portions of recovery thereunder, depending on the 
penal or remedial character thereof, they should be 
so employed.^ If a statute authorizes recovery of 
a stated amount for noncompliance with its provi¬ 
sions, the amount may constitute a “penalty,” al¬ 
though termed “liquidated damages.”^ The statu¬ 
tory limitation, relating to penalties and forfei¬ 
tures, has been held to apply to a civil action where 
damages in the nature of a penalty, given by stat¬ 
ute, are assessed,^ or an action on a statute giving 
“exemplary damages” in addition to damages cov¬ 
ering actual loss.^ On the other hand, it has been 
held that such limitation does not apply to an ac¬ 
tion for the recovery of a delinquent tax,^ or for 


93. U.S.— Corpus Juris quoted in 
Derscheid v. Andrew, C C.A-Iowa, 
34 F.2d 8S4, 889. 

Cal —Department of iSocial Welfare 
V. Stauffer, 133 P 2d 692, '56 CaL 
App 2d 699. 

Mo.—Corpus Juris quoted in Vroom 
V. Thompson, 55 S.W.2d 1024, 1026, 
227 Mo App. 531. 

Keb.—Department of Banking- v. Mc¬ 
Mullen. 278 N.W. 551, 134 Neb. 338. 
2Sr.J—Ryan v. Motor Credit Co.. 23 
A.2d 607, 130 N.J Eq 531, affirmed 
28 A.2d 181, 132 N. J Eq. 398, 142 
A.DR. 640. 

Pa—Delaware, L. & W. R. Co. v. 

Burson, 61 Pa, 369. 

37 C J. p 78’S note '54. 

A coufiict of authority has been 
said to exist in the various states as 
to what statutes should be regarded 
as penal.—Great Western Mach. Co. 
V. Smith, 150 P. 568, 96 Kan. 213— 
Slater v. Atchison, T. & S F. R. Co., 
137 P. 943, 91 Kan. 226. tL..R.A.1916F 
949. 

Test 

“Penal laws,” strictly speaking, are 
those imposing punishment for an of¬ 
fense against the state, and the test 
is whether the wrong sought to be 
redressed is a wrong to the public or 
a wrong to the individual.—Ryan v. 
Motor Credit Co., 23 A.2d 607, 130 
N.J.Eq. 531, affirmed 28 A 2d 181, 132 
N.J.Eq. 398, 142 A.L.R. 640. 

Actlous held for peualties or forfei¬ 
t-ares 

(1) An action to recover double lia¬ 
bility under a statute providing that 
state, county, township or city treas¬ 
urers should be liable for double 
amount of bonds or coupons dishon¬ 
ored by their refusal to comply with 
the law.—Corbusier v. Hughey, C.C. 
A.Okl., 118 F.2d 483. 

(2) Insurance earner's action for 
reimbursement from third party of 
award for death of employee.—Com¬ 
missioners of State Ins. Fund v. Na¬ 
tional City Bank of N. Y., 60 N.T.S. 
M 576, 187 Misc. 82—Commissioners 
of State Ins. Fund v. Empire Trust 
Co., 55 N.Y.S.2d 631. 184 Misc. 947. 


(3) Shipper’s action for freight 
charges exceeding those authorized 
by railroad commission and for one 
hundred per cent penalty.—Gulf & S 

I. R. Co. V. Laurel Oil & Fertilizer 
Co., 158 So 778, 172 Miss 630, amend¬ 
ed and sug-gestion of error overruled 

159 So. 838, 172 Miss. 630, corrected 

160 So 564, 172 Miss 630. 

(4) To recover penalty for wrong¬ 
ful expenditure of school district 
funds pursuant to contract tainted 
with fraud.—Cummings v. Board of 
Education of Oklahoma City, 125 P. 
2d 989, 190 Okl. 533. 

(5) To vacate and annul the char¬ 
ter of an incorporated society be¬ 
cause of allegedly ultra vires acts.— 
People V. Society of St. Joseph Palo 
Del Colie, Italy. 30 N.T.S.2d 551, 177 
Misc. 419. 

Pine imposed in quo warranto pro¬ 
ceedings to forfeit charter of corpo¬ 
rations is civil in its character, and 
IS not governed by a penal action lim¬ 
itation.—Commonwealth v. Kentucky 
Jockey Club, 3*8 S.W.2d 987, 238 Ky. 
7-39. 

Wrongful cutting of timber 

(1) An action to recover three dol¬ 
lars or eight dollars per tree under 
timber statute is an “action for a 
statutory penalty.”—Mueller v. Bit- 
tie, 53 N.E.2d 56, 321 Ill.App. 363. 

(2) However, a landowner’s action 
to recover the value of rough tim¬ 
ber into which logs taken by trespass 
have been converted by trespasser is 
not a suit for a “statutory penalty.” 
—Peek V. Henderson, 185 SW.2d 704, 
208 Ark. 238. 

99. Mo.—Corpt*^ Juris quoted in 
Vroom V. Thompson, 55 S.W.2d 
1024, 1026, 227 Mo App. 531. 

IS.C.—State Y. Liggett Myers To¬ 
bacco Co., 172 SE. 857, 171 S.C. 
511, appeal dismissed Liggett & 
Myers Tobacco Co. v. State of 
South Carolina, 54 S Ct. 564, 291 U. 
S. 652, 78 L.Ed. 1046. 

37 C.J. p 789 note 55. 

1. Mo.—Brown vf Quincy, O. & K 
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C. R. Co., 199 SW. 707, 198 Mo 

App. 71. 

Neb.—^Department of Banking v. Mc¬ 
Mullen, 278 N.W. 551, 134 Neb 338. 
N.J —Ryan v. Motor Credit Co, 23 
A.2d 607, 130 NJ.Eq. 531, affirmed 
28 A 2d 181, 132 N.J.Eq. 398, 142 
AX,.R. 640. 

N.D.—St. Anthony & Dakota El. Co. 
v. Martineau, 153 N.W. 416, 30 N. 

D. 425. 

Okl.— Corpus Juris cited in Cum¬ 
mings V. Board of Education of 
Oklahoma City, 125 P.2d 989, 995, 
190 Okl. 533. 

Or.—Ebbert v. First Nat. Bank, 279 
P. 534, 131 Or. 57. 

The Small Loan Act has been held 
“remedial” as to the borrower and 
“penal” as to the lender, and hence 
action by borrower against lender for 
penalty thereunder is subject to two- 
year statute of limitations.—Ryan v. 
Motor Credit Co., 23 A.2d 607, 130 N. 
J.Eq 531. affirmed 28 A.2d 181, 132 
N.J.Eq. 398, 142 A,L.R 640. 

2. Mont.—^Abell v. Bishop, 284 P. 
525, 86 Mont. 478. 

Okl—-Cummings v. Board of Educa¬ 
tion of Oklahoma City, 125 P.2d 
989, 190 Okl. 533. 

In same section of statute 

A remedial clause and a penal 
clause may coexist in the same sec¬ 
tion of a statute, in which case the 
appropriate part of the statute of 
limitations should be applied to each 
clause.—Brown v. Quincy, O. & K. C. 
R. Co., 199 S.W. 707, 198 Mo App. 71. 

3. Cal.—Hansen v. Vallejo Electric 
Light & Power Co., 188 P. 999, 182 
Cal. 492, 

37 C J. p 789 note 57. 

4. Ky. — Fuson v. Stewart, 126 S.W. 
1097, 137 Ky. 748—Brown v. Com¬ 
monwealth, 16 S.W. 1-33, 91 Ky. 472, 
13 Ky.L. 53. 

5. Mo.—Frizell Grain & Supply Co. 
V. Atchison, T. & S. F. R Co., 201 
S.W. 78—^Vroom v. Thompson, 55 
S.W.2d 1024, 1026, 227 Mo.App. 531. 

6. N.T—In re Wolfe, 15 N.T.S. 539, 
2 Conn.Surr. 600, affirmed 21 N.X 
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penalties added to taxes as damages or interest on 
account of nonpayment nor does it apply to an 
administrative proceeding,8 or to recover double 
the amount of excess rent collected in violation of 
an emergency rent act,8 although it has been held 
that a claim for double rent is one for a penalty.i<> 

A statute prescribing the period within which 
a penal action must be brought, however, should 
not be so construed and applied as to defeat an 
action under a remedial statute,il or an action un¬ 
der a statute penal in its nature in which the dam¬ 
ages recoverable are not a technical penalty or are 
incidental merely^^ or are given partly by the com¬ 
mon law and partly by the statute,i3 as where it 
gives a right which existed theretofore at common 
law, and merely increases the damages by adding 
a penalty nor does the penal statutory limita¬ 
tion apply where the form of the action shows that 
it is not for the recovery of a penalty or forfei-, 
ture.^® An action has been held to be ‘'upon a stat¬ 
ute, for a penalty,” where, without the statute, there 
would have been no penalty and no cause of action 


for a penalty.!® 

An action on a bond to recover a penalty fixed 
therein for a breach of the bond is not an action 
to recover a penalty or forfeiture;!'^ and this is 
also true where the action on the bond is solely for 
the purpose of recovering indemnity or compensa¬ 
tion, and is wholly remedial,!® or where the action 
is on a promise in the bond to pay penalties for 
which the person bonded may be determined to be 
liable.!® However, it has been held that an ac¬ 
tion against a county treasurer and his bondsmen 
for registering warrants issued in excess of the es¬ 
timate made and approved is an action on the stat¬ 
ute for a penalty.20 

Liability of corporate officers or stockholders. 
The limitation relating to penalties and forfeitures 
has been held applicable to a civil liability imposed 
on a corporate officer as a consequence of doing a 
forbidden act,®! such as the liability of the directors 
or officials of a bank to pay for a deposit received 
during the bank’s insolvency,®® or for making ex- 


S. 515, 522, 66 Hun 389, reversed on 
other grounds 33 N.E. 156, 137 N. 
Y. 205. 

37 C J. p 790 note 67. 

7. Cal.—Los Angeles County v. Bal- 
lermo, 32 P. 581, 99 Cal. 698, re¬ 
heard 31 P. 329, 99 Cal. 698. 

Colo.—Pinnacle Gold Mm. Qo. v. Peo¬ 
ple, 143 P. *837, 58 Colo. 86. 

Ill.—Clare v. Bell, 37 N.B.2d 812, 378 
Ill. 128. 

8 . U.S.—U. S. ex rel. Vlcchltto v. 
Martineau, D.C.Conn, 27 F.Supp. 
440, affirmed, C.C.A., 104 F.2d 1023. 

9. D.C.—Heitmuller v. Berkow, Mun. 
App., 51 A.2d 302—Shenk v. Cohen, 
Mun.App., 51 A.2d 298. 

10(1 Miss.—Sherill v. Stewart, 23 So. 
2d 915, 199 Miss. 216—Sherrill v. 
Stewart, 21 So.2d 11, 197 Miss. 380, 
suggestion of error overruled 21 
So.2d 477, 197 Miss. 880. 

11. Miss.—^Wilkinson v. Goza, 145 
So. 91. 165 Miss. 38. 

Mont-^Ckirpus Juris quoted in Ahell 
v. Bishop, 284 P. 525, 528, 86 Mont. 
478. 

Oki.—Smith En^gineering Works v. 
Custer, 151 P.2d 404, 194 Okl. 318 
—Missouri, K. & T. Ry. Co. v. Dew¬ 
ey Portland Cement Co., 242 P. 267, 
■113 Okl. 142. 

37 C.J. p 789 note 61. 

12. U.S.—Meeker v. Lehigh ValJey 
R. Co., Pa., 35 S.Ct. 328, 236 U.S. 
412, £^9 L.Ed. 644, Ann.Cas.l916B 
691j 

37 C.J. p 789 note 61. 

Action hy owner for death of stock 
because of railroad’s failure to fence 
tracks, as required by statute.—Ohio 
& M. R. Co. V. Erwin, 45 Ill.App. 668. 


Treble damages for waste 

An action under a statute allow¬ 
ing recovery of treble damages for 
injuries to real estate has been held 
not within the limitation period of 
penal actions provided for m another 
statute.—^Adams v. Palmer, 6 Gray, 
Mass., 33(8—Goodridge v. Rogers, 22 
Pick., Mass., 495. 

13. N.T.—Brinckerhoff v. Bostwick, 
1 N.E. 663, 99 N.T. 185, 7 N.T.Civ. 
Proc. 340—Corning v. McCullough, 
1 N.T. 47, 49 Am.D. 287. 

14. Minn.—Owens v. Owens, 29,2 N. 
W. 89, 207 Minn. 489. 

Mo.—Brown v. Quincy, O. & K. C. 

R. Co., 199 S.W. 707, 198 Mo.App. 
71. 

Mont.—Abell v. Bishop, 284 P. 626, 
86 Mont. 478. 

15. Minn.—State v. Rat Portage 
Lumber Co., 116 N.W. 162, 106 
Minn 1, rehearing denied 117 NW. 
922, 106 Minn. 1, appeal dismissed 
31 S.Ct. 718, 220 U.S. 606, 55 L.Ed. 
606. 

37 C.J. p 790 note 63. 

16. S.C —Sauls-Baker Co. v. Atlantic 
Coast Line R. Co., 96 S.E. 118, 109 

S. C. 285. 

37 C.J. p 790 note 66. 

17. U.S.—U. S. V. Springer & Lotz,- 

C.C.A.N.T., 69 P.2d 819—Hughson 
V. U. S., C.C.A.Cal., 69 F.2d 17, cer¬ 
tiorari, denied 53 S.Ct. 82, 287 U. 
S. 630, 77 L.Ed. ^46—U. S. v. Van 
Schaack Bros. Chemical Works, D. 
C.Ill, 33 F.Supp. 8*22—U, S. v. 

Friedman, D.C.N.Y., 8 F.Supp. ,829 
—U. S. V, Kem. D.C.N.T., S F Supp. 
!296—U. S. V. U. S. Fidelity & Guar-i 
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anty Co., N.C., 221 F. 27, 136 C.C. 
A. 653. 

An actiou to recover on a bail rec¬ 
ognizance entered into in a criminal 
case is not an action for a statutoiry 
penalty, but is a civil action, and is 
not governed by the statute of limi¬ 
tations applicable to actions for stat¬ 
utory penalties.—People v. Wascher, 
263 Ill.App. 614, affirmed 181 N.B. 606, 
349 Ill. 114. 

18- Okl.—Smith Engineering Works 
V. Custer, 151 P.2d 404, 194 OkL 
318. 

19- U.S.—^Burning v. McDonnell, C. 
C.A.N.T., 86 P.2d 91, certioi;ari de¬ 
nied McDonnell v. Duming, 57 S.Ct 
763, 300 U.S. 682, 81 L.Ed. 885. 

20. Okl.—Battles v. Conner, 79 P.2d 
232, 182 Okl. 613. 

21. Mo.— Corpus Juris quoted In 

Vroom V. Thompson, 65 S-W.2d 
1024, 1026, 227 Mo.App. 631—Bads 
V. Orcutt, 79 Mo.App. 611. 

37 C.J. p 788 note 54 [bl, p 789 note 
68 . 

Declaring Illegal dividends 

Action against corporate directors 
declaring illegal dividends has been 
held not' one to recover “penalty 
or forfeiture imposed^ within stat¬ 
ute of limitations.—Pourroy v. Gard¬ 
ner, 10 P.2d 815, 122 Cal.App. 621. 

22. Ill.—^Klages v. Kohl, 127 Ill.App. 
70. 

Mo.—^Vroom v. Thompson, 65 S.W. 
2d 1024, 227 Mo.App. 631—Fichtn^ 
V. Mohr, 16 S.W.2d 739, Mo.App. 
762, certiorari quashed State e^ 
rel, Fichtner v. Ha4d; 22 S.W-2d 
1045, 324 Mo. 130, 
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cessive loans but there is authority to the con- 
trary.2^ Such limitation, however, has been held 
not to apply to the statutory liability of a stockhold¬ 
er for the indebtedness of an insolvent corpora¬ 
tion,such as the stockholders of an insolvent 
bank;26 but there is authority to the contrary.^'^ 
The limitation relating to an action for a penalty 
has also been held not to apply to the statutory lia¬ 
bility for a stock assessment, of a person who fur¬ 
nished the money for the purchase of the capital 
stock of a bank, issued in his name, but for the 

benefit of anothcr.28 

Under federal statute. The provisions of 28 U.S. 
C.A. § 791, that no suit or prosecution for any pen¬ 
alty or forfeiture, accruing under the laws of the 
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United States, shall be maintained, in the absence 
of special provision; unless such suit or prosecu¬ 
tion is commenced within five years from the time 
when the penalty or forfeiture accrued, apply only 
where the recovery of the penalty or forfeiture is 
by way of public punishment.29 They do not apply 
to a suit on a bond to recover the penalty fixed 
* therein for a breach of the bond,30 an action by 
the United States to cancel a certificate of naturali- 
zation,3i an action for interest given by statute in 
respect of delinquent taxes,32 or an action for three¬ 
fold damages under the Federal Anti-Trust Act *33 
nor do they impose a time limit on the enforcement 
of a penal judgment.34 

An action under the Fair Labor Standards Act, 


23, Neb.—^Department of Banking v. 
McMullen, 278 N.W. 561, 134 Neb. 
338. 

Statute botbL penal and remedial 
As respects limitations, statute im¬ 
posing liability on directors of bank 
for making excessive loans is a *‘pe- 
nal statute” in so far as it provides 
for forfeiture of bank’s charter and 
Imposition of fine for violation of 
provisions, and is "remedial statute’^ 
in so far as it provides for recovery 
of damages for violation In action 
against directors.—Department of 

Banking v. McMullen, supra. 

24, N.J.—Cole V. Brandle, 11 A.2d 
256, 127 N.JBq. 31, 1*29 A.L.R. 1250. 

Accepting deposits during insolvency 
Minn.—Olesen v. Retzlaif, 239 N.W, 
672, 184 Minn. 6,24, 7<8 A*L.R. 891. 
N.J.^ole v. Brandle, 11 A.2d 266, 
127 N.J.Bq. 31, 129 A.L.R. 1260. 
Wash.—Noble v. Martin, 70 P.2d 
* 1064, 191 Wash. 39. 

Bxcesslve loans 

Action on bank directors' statutory 
personal liability for excessive loans 
has been held not "action for penalty 
or forfeiture” within limitation stat¬ 
ute applicable to penalties or forfei¬ 
tures, since, under statute, bank di¬ 
rectors personally liable for excessive 
loans occupy position analogous to 
that of principal and surety; hence, 
limitation statute should not avoid 
directors' liability as long as action 
lies against principal.—Smith v. 
Fischer, 237 N.W. 718, 68 S.D. 610, 
77 A.D.R. 624, followed in Smith v. 
Lyle, 237 N.W. 723, 68 S.D. 610, mod- 
ifled on other grounds 241 N.W. 61'2, 
69 S.D. 634. Followed in Smith v. 
Morris, 237 N.W. 723, 68 S.D. 609, 
rehearing denied 244 N.W. 891, 60 S. 
D. {236. 

25, Miss.—^Hather v. Moore, 178 So. 
664, 179 Miss. 78. 

26, U.S.—Derscheid v. Andrew, C.C. 
A.Iowa, 34 F.2d 884—^Ward v. Rice, 
D.C.Pa., 29 F.Supp. 714—Culhane v. 
Smith, D.C.I11., 19 F.Supp. 226. 


27, N.T.--Harr v. Wright, 298 N.T.S. 
270, 164 Misc. 396, affirmed 296 N. 
T.S. 463, 260 App.Div. 830. 

The purpose of statute providing 
that action against director or stock¬ 
holder of moneyed corporation or 
banking association, to recover pen¬ 
alty or forfeiture Imposed, or to en¬ 
force liability created by common 
law or by statute, must be brought 
within three years after accrual of 
cause of action, was to enforce lia¬ 
bility of directors of banks and pe¬ 
culiar liability existing again.st bank 
stockholders.—Harr v. Wright, su¬ 
pra. 

28, Ark.—^Hospelhom v. Burke, 1’20 
S,W.2d 706, 196 Ark. 1028. 

29, U.S.—^Keen v. Mid-Continent Pe¬ 
troleum Corporation, D.C.Iowa, 68 
F.Supp. 916—U. S. V. Fontenot, D. 
C.La., 33 F.Supp. 629. 

Application of federal statute of lim¬ 
itations in state court In general 
see supra § 3:2. 

Suits for penalty or forfeiture with¬ 
in statute 

(1) Action for retail liquor deal¬ 
ers’ special tax doubled, ponaltios for 
unlawful sales and failure to file re¬ 
turns, and differential tax on dis¬ 
tilled spirits unaccounted for.'—U. S. 
V. Springer 8c Lots, D.C.N.Y., 4 F. 
Supp. 263, affirmed, C.C.A., 69 F.2d 
819. 

(2) Action on bond given for per¬ 
mit to use specially denatured alco¬ 
hol, requiring payment of four dol¬ 
lars and fifty cents per wine gallon 
for alcohol diverted, lost, or unac¬ 
counted for.—U. S. V. Kem, D.C.N.T., 
8 F.Supp. 296. 

(3) Suit by the government for un¬ 
paid special taxes and penalties.— 
U. S. v. Smith, Kline & French Co., 
D.C.Pa., 184 F. 682, affirmed 191 F. 
673, 112 C.C.A. 633, certiorari denied 
82 S.Ct. 1840, 226 U.S. 710, 66 D.Bd. 
1268. 

Applicability of different limitations 

An action against the owner of 
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steamship to recover penalties for 
permitting licensed officers to woit 
more than eight hours per day in 
violation of Code, 46 U.S.C.A S 673, 
was governed by § 791 fixing a flve^ 
year limitation period for penalties 
accruing under the laws of the Unit¬ 
ed Slates, and not by § 711 prescrib¬ 
ing a two-year period of limitation 
for "all penalties and forfeitures im¬ 
posed by this chapter for the recov¬ 
ery whereof no specific mode is pro¬ 
vided,” notwithstanding §§ 673, 711 
were placed in Code c 18 tit 46, since 
such compilation could not make ap¬ 
plicable to the recovery of the pen¬ 
alties provided by § 673 the period 
of limitation derived from S 711.— 
U. S. V. Argonaut Line, D.C.N.T., 
83 F.Supp. 833. 

Applicability of different limitations 
generally see infra § 107. 

G'eneral oompUanoe provtsion in 
bonA given for permit to use spe¬ 
cially denatured alcohol has been 
held not provision for "penalty” 
within five-year limitation statute.— 
U. S. V. Kem, D.C.N.Y., 8 F.Supp. 
296. 

30, U.S.—Hughson v. U. S., C.CA, 
Cal., 69 F.2d 17, certiorari denied 
63 S.Ct 82, 1287 U.S. 630, 77 LJJd 
646—U. S. v. U. S. Fidelity & Guaj- 
anty Co., N.C., 221 F. 27, 136 C.CJu 
663—U. S. V. Luther, D.C.N.Y.. 13 
F.Supp. 126. 

31, U.S.—U. S. V. Hauck, C.C.AJN: 
Y., 165 F.2d 141—U. S. v. Brasa‘D. 
C.N.Y., 37 F.Supp. 698. 

32, U.S.—U. S. V. Guelst, S.C., 143 F. 
466, 74 C.C.A. 690, reheard 150 F. 
121, 80 C.C.A. 76. 

37 C.J. p 788 note 63 [a]. 

33, U.S.—Chattanooga Foundry & 
Pipe Works v. City of AttetA 
Tenn., 27 S.Ct 66, 203 U.S. 390, 51 
L.Bd. 241. 

34, U.S.—Smith v. U. S., UCA 
Wash., 143 P.2d 228, certiorari der 
nied 65 S.Ct 65, 323 U.S. 729. 89 L 
Ed. 585. 
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29 U.S.C.A. § 216 (b), for overtime compensation 
and liquidated damages, is not an action for a *‘pen- 
alty” or “forfeiture,” within the federal five-year 
statute of limitations on actions for penalties or 
forfeitures.^® Such an action has also generally 
been held not to be within a state statute of limi¬ 
tations on actions for penalties or forfeitures;^® 
but there is authority to the contrary.37 The dis¬ 
tinction has been made that, although the action 
is not for a penalty as far as it is for the recovery 
of overtime payment,®® or as far as attorney’s fees 
are allowed, as permitted by the act,®® it is for a* 
penalty where it also seeks the recovery of liqui¬ 
dated damages.'*® 

§ 90. - Effect of Interest of Prosescutor 

Under some statutes, a distinction is made where 
the recovery, In an action for a penalty or forfeiture, 
goes in whole or in part to the prosecutor, informer, or 
person aggrieved. 

Some of the statutes differentiate actions for 
penalties or forfeitures where the recovery is whol¬ 
ly for the benefit of the government from actions 
where the recovery goes in whole or in part to 
the prosecutor, informer, or person aggrieved,*^ and 
fix for the latter class of actions a shorter period 


§ 91 

of limitation*® or a longer period,*® as the case 
may be, or expressly exclude those actions from the 
operation of the particular statute,** or the statute 
is in terms confined to such actions.*® In order 
to bring an action within the shorter period it is 
not necessary that the wrongful act should be also 
a crime.*® It has been held that an action by an 
individual for a penalty authorized by a statute is 
to be classified with actions by informers, rela¬ 
tive to the statute of limitations.*'^ 

§ 91. Relief on Ground of Fraud or Mistake 

a. In general 

b. Necessity for, and sufficiency of, 

fraud 

c. Mistake 

\ 

a. In Greneral 

Under many statutes, an action for relief on the 
ground of fraud, or to procure a judgment on such 
ground, is subject to a prescribed period of limitation. 

Under many statutes, an “action for relief on 
the ground of fraud,” or, as otherwise expressed, 
“to procure a judgment on the ground of fraud,” 
is barred unless it is brought within the period of 
limitation prescribed by the statute,*® the duration 


35 . XJ.S.—^Loggrins v. Steel Const. 
Co., C.C.A.La., 129 F.l2d 118—-Keen 
V. Mid-Continent Petroleum Corp., 
D.C.Iowa, 68 F.Supp. 916. 

ze. TJ.S.—Kockton & Rion Ry. v. Da¬ 
vis, C.C,A.S.C., 159 F.2d 291—Cul¬ 
ver V. Bell & Loffland, C.C.A.Cal., 
146 P.2d 29—Reid v. Solar Corp., 
D.C.Iowa, 69 F.Supp. 626—Gibson 
V. Nadel & Gussman, D.C.Tex., 68 
F.Supp. 366—McNeal v. Central 
Greyhound Lines, D.C.Ohio, 66 F. 
Supp. 681—Asselta v. 149 Maidison 
Ave. Corp., D.C.N.T., 66 F.Supp. 
3>85, affirmed, C.C.A., 156 F.2d 139, 
affirmed 67 S.Ct. 1178—^Davis v. 
Rockton & Rion R. R., D.C.S.C., 66 
F.Supp. 67—Smith v. Continental 
Oil Co., D.C.N.T., 69 F.Supp. 91— 
Keen v. Mid-Continent Petroleum 
Corp., D.C.Iowa, 68 F.Supp. 916— 
Reliance Storage & Inspection Co. 
V. Hubbard, D.C.Va., 60 F.Supp. 
1012^Abram v. San Joaguin Cot¬ 
ton Oil Co., D.C.Cal., 46 F.Supp. 
969—^Lorenzetti v. American Trust 
Co., D.aCal., 45 F.S,upp. 128. 

N.T.^Walsh V. 516 MadisOn Avenue 
Corporation, 42 N.T.S.2d 262, 181 
Misc. 1219, affirmed 45 N.y,S.2d 927, 
267 App.Div. 766, affirmed 69 N.B. 
2d 183, 293 N.T. 826—Corcoran v. 
Nelson Towers Realty Corporation, 
42 lJ.y.S.2d 266—^Drenne v. Mutual 
tiife Ins. Co. of New York, 42 N. 
y;S.2d 259. 

Wi-^mith V. Ogle, 164 P.2d 992,- 
19e Okl. 296. 1 


Wash.—Cannon v. Miller, 155 P.2d 
500, 22 Wash.2d '227, 167 A.L.R. 
530. 

37. U.S.—Remley v. Triangle Publi¬ 
cations, D.O.Ohio, 69 F.Supp. 808. 

38. Miss.—Southern Package Corpo¬ 
ration V. Walton, 18 So.2d 468, 196 
Miss. 786, certiorari denied 65 S. 
Ct. 93, 323 U.S. 76.2, 89 L.Ed. 609. 

39. Miss.—Sputhern Package Corpo¬ 
ration V. Walton, supra. 

40. Miss.—Southern Package Corpo¬ 
ration V, Walton, supra. 

41. Ala.—Universal Credit Co. v. 
Olay County Trading Co., 180 So. 
269, 235 Ala. 677. 

Mont.—Abell v. Bishop, 284 P. 626, 
86 Mont. 47»8. 

N.J.—^Ryan v. Motor Credit Co., 23 A. 
2d 607, 130 N.XEq. 631, affirmed 
28 A.2d 181, 182 N.J.Efq. 398, 142 
A.L.R. 640. 

37 C.J. P 790 note 70. 

The liability to person aggrieved 
provided for in civil rights statute 
is a ‘‘penalty” within meaning of one- 
year statute of limitations, applica¬ 
ble to penalties or forfeitures.—^Lof- 
tin V. Loewis Inc., 62 N.E.2d 535, 75 
Ohio App. 448. 

42. S.C.—Sturkie v. Southern Ry., 
60 S.E. 782, 71 S.C. 208. 

37 C.J. P 790 note 71. 

43. Minn,—State v. Bonness, 109 $^r. 
W. 703, 99 *Mlnn. 392—State v. 
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Buckman, 104 N.W. 1240, 289, 95 
Minn. 272. 

44. Vt.—Forbes v. Davison, 11 Vt. 
660. 

37 C.J. p 790 note 73. 

45. N.H.—Cobum V. Odell, 30 NHL 
640. 

46. Mass.—Parks Shellac Co. v. Har¬ 
ris, 129 N.E. 617, 237 Mass. 312. 

47. Ga.—^Atlanta & West Point R. 
Co. V. Coleman, 82 S.E. 499, 142 Ga. 
94. 

37 C.J. p 790 note 76. 

48. U.S.—Coyle v. Skirvin, D.C.Okl., 
38 F.Supp. 174, affirmed, C C.A., 124 
P.2d 934, certiorari denied 62 S.Ct. 
1044, 316 U.S. 673, 86 L Ed. 1748^ 
Oregon Mortg. Co. v. Renner, D.C. 
Idaho, 17 F.Supp. 7'27. 

Cal.—^Knapp v. Knapp, 100 P.2d 759, 
15 Cal.2d 237—^Bryan v. Nicola^, 
165 P.2d 835, 67 Cal.App.2d 898— 
Sala V. Security Title Insurance ^ 
Guarantee Co., i81 P.2d 578, 27 
Cal.App.2d 693—^Agee v. Virdon 
Packing Co., 69 P.2d 1058, CaL 
App.2d 691. ^ : 

Iowa.—Buhman v. Oltrogge, 294 
W. 788, 229 Iowa 449. 

Kan.—Geiman-Herthel Furniture, ^ C4. 
V. Geiman, 161 P.3d 504, 160 Kean 
346—^Preston v. Shields, 16§ 

543, 159 Kan. 678—Herthel .v. 

Barth, 81 P.2d 19, 148 Kan. 308, 119 
A.L.R, 32‘6—HamiU v. Hamill, g 
2d 311. 
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of such period varying under the statutes in the 
different jurisdictions.^^ This statutory limitation 
generally applies as well in equity as at law,5^> al¬ 
though more frequently invoked in suits in cquity.^^ 
The statute was intended to have a broader mean¬ 
ing than the ordinary common-law actions for fraud 
and deceit, and applies to any and all actions le¬ 
gal and equitable where fraud is the basis or an 
essential element of the action. 
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Particular actions subject to limitation, The d 
emcnt of fraud, as the gravamen of the action, be 
ing present, the statutory limitation has been ap 
plied to various actions,^8 such as an action for 
conspiracy an action for relief against a judg¬ 
ment or award, on the ground of fraud ;66 an action 
to recover the amount of a stockholder's statutory 
liability ;56 or an action to enforce a constructive 
or implied trust on the ground of fraud,57 or a trust 


Ky.—Drane v. Louisville Ry. Co., 131 
SW.2d 439, 279 Ky. 490—Tucker v. 
^tna Casualty & Surety Co., 110 S. 
W2a 649, 270 Ky. 723—^Forman v. 
Gault, 32 S.W.2d 977, 236 Ky. 213 
—Johnson v. Fetter, 7 S.W.2d 241, 
224 Ky. 788. 

N.T.—Clavln v. Clavin, 41 N.T.S.^d 
377, alhrmed 45 N.Y.S.'2d 937, 267 
App.Div. 760. 

N.C.—Massengill v. Oliver, 19 S.B.‘2d 
263, 221 N.C. 132. 

N.D.—Barnes v. Cass County, 2.28 N. 

W, 839, 69 N.D. 185. 

Okl.—Pit 2 gerald v. Illinois Life Ins. 

Co., 37 P.2d 962, 169 Okl. 583. 
Wa.sh.—Simmons v. Simmons, 270 P. 
309, 149 Wash. 138. 

Wis.—^Banking Commission of Wis¬ 
consin V. Rothe, 2 N.W.'2d 220, 239 
Wis. 629—Peterson v. Peyerelson, 
234 N.W. 496, 203 Wis. 294, 73 A. 
L.R. 671. 

37 C.J. p 792 note 92 [a] 

Accrual of right of action and CDm- 
putatlon of statutory period see 
infra §S 183-196. 

49. Okl.—Massachusetts Bonding & 
Ins. Co. V. Guthrie Sav. Bank, 204 
P. 299, 86 Okl. 7. 

50. Arlz.—Tom Reed Gold Mines Co. 
V. United Eastern Mining Co., 8 P. 
|2d 449, 39 Ariz. 533. 

Mass.—State Nat'. Bank of Lynn v. 
Beacon Trust Co., 166 N.B. 837, 
267 Mass. 365. 

37 C.J. p 792 note 96. 

51. Ill.—Ohlendorf v. Bennett, 241 
TlLApp. 637. 

Kan.—Travis v. Glick, 91 P.2d 41, 150 
Kan. 132, adhered to 96 P.2d 624, 
160 Kan. 718—Malone v. Toung, 81 
P.2d 23, 148 Kan. 260—Bell v. Bank 
of Whitewater, 73 P.2d 1069, 140 
Kan. 901—BlulE City v. Western 
Light & Power Corporation, 19 P. 
I2d 478, 137 Kan. 169. 

Mich.—Backus v. Kirsch, 249 N.W. 
469, 264 Mich. 73. 

N.C.—Slancill v. Norville, 166 S.E. 
319, 203 NC. 467. 

Wis.—Larson v. Ela, 260 N.W. 379, 
212 Wis. 625. 

37 C.J. p 792 note 97, p 793 note 3 
[a], 

52. N.C.—Gentry v. Gentry, 121 S.E). 
188, 187 N.C. 29. 

37 C.J. P 794 note 13. 


I 53. Aotlona or suits snhject to lim- 
itatloxL 

(1) Action based on violation of 
Blue Sky Law. 

U. S.—Hertz Drivurself Stations v. 
Ritter, C.C.ACal., 91 F.2d 639. 

Ill.—Hoffman v. Gillett, 260 Ill.App. 
492. 

(2) Creditors' action to reach real¬ 
ty in name of debtor’s wife as pur¬ 
chased with debtor's money.—'Pierce 

V. J. B. Pierce’s Trustee In Bankrupt¬ 
cy, 38 S.W.2d 254, '238 Ky. 496—Hazel 

V. Dougherty, 268 S.W. 823, 207 Ky. 
89. 

(3) Creditor's bill to trace employ¬ 
er's assets transferred to defeat 
workmen's compensation award.— 
Rucks-Brandt Const. Corporation v. 
Silver, 161 P,2d 399, 194 Okl. 324. 

(4) For accounting brought by a 
stockholder in the right of the cor¬ 
poration.—Myer V. Myer, 64 N,T.S.2d 
640, 187 Misc. 769, modified on other 
grounds 66 N.T.S.2d 88, 271 App.Dlv. 
465, motion dismissed 66 N.Y.S.2d 
618, 271 App.Div. 823, affirmed 73 N. 
B.2d‘662, 296 N.Y. 079—87 C.J. p 792 
note 97 [h]. 

(6) To foreclose mortgage wherein 
attachment sale purchaser challenged 
mortgagee's interest on theory of 
fraud.—^Howard v. Howard, 86 P.2d 
610, 149 Kan. 2'23. 

(6) To set aside release of mort¬ 
gage on ground of fraud.—First Nat. 
Bank v. Bamholdt, 277 P. 1017, 128 
Kan. 877. 

(7) To surcharge a guardian’s set¬ 
tlement on ground of fraud or mis¬ 
take.—Phllpot’s Ex'x V. Boyd, 120 S. 

W. 2d 747, 276 Ky. 39—37 C.J. p 79.2 
note 97 [b]. 

08) Other actions. 

Ky.—Pierce v. J. B. Pierce's Trustee 
in Bankruptcy, 38 S.W.2d 264, 238 
Ky. 496. 

N.Y.—Gottfried v. Gottfried, 66 N.Y. 

S.2d 60, 269 App.Div. 413. 

54. U.S.—^Aker v. Sears Roebuck & 
Co., D.C.Idaho, 38 F.Supp, 741. 
Okl.—^Paxton v. Hyer, 87 P.2d 938, 
184 Okl. 407—Micco v. Foster, 80 P. 
-2d 229, 183 Okl. 89. 

Specific limitation to action for con¬ 
spiracy see Conspiracy § 2'2. 
Stoclcholders’ secondary oanses of 
action for conspiracy to cause expira¬ 
tion of statutory time to bring ac¬ 

1064 


tions for wrongs done to corporation 
by settling stockholders' previous ac¬ 
tions based on such wrongs with cor¬ 
porate funds were barred by statute 
of limitations for ffaud, although 
complaint also prayed that discon¬ 
tinuances of previous actions he 
set aside and plaintiffs substituted 
therein, as corporation had adequate 
legal remedy at all times since alleg¬ 
ed settlements.—Druckerman v.'Har- 
bord, 29 N.Y.S.2d 370. 

55, Kan.—Fakes v. Osborne, 145 P. 

2d 123, 168 Kan. 1. 

Ky.—Carmody v. Pennsylvania Co., 
266 S.W. 1083, 206 Ky. 219. , 

Okl.—Kauffman v. McLaughlin, 114 
P.2d 929, 189 Okl. 194—Harjo v. 
Johnston, 104 P.2d 986, 187 Ok^ 
561. 

87 C.J. p 792 note 97 [f], [g]. 
Specific limitation to opening or va¬ 
cating Judgment see Judgnxents | 
288 b. 

A Judgment void for Jnrisdlctioiud 
defect is not subject to the limita- 
tion.—Hill V. Walker, 180 S.W.2d 93; 
297 Ky. 267, 164 AL.R. 814. 

66, Okl.—Paxton v. Hyer, 87 P.M 
938, 184 Okl. 407. 

57, Cal.—Neet v. Holmes, 164 P.2d 
864, 25 Cal.2d 447—Pacific Nat 
Bank of San Francisco v. Corona 
Nat. Bank, 298 F. 144, 118 CalApp. 
366. 

Kan.—Herthel v. Barth, 81 P.3d 19, 
148 Kan. 308, 119 A.L.R. 326. 

N.Y.—Chance v. Guaranty Trust Ca 
of Now York, 32 N.Y.S.2d 412, 

37 C.J. p 792 note 97 [J], [k], p 794 
note 12 [a]. 

Statute not applicable 

(1) This statutory limitation hae 
been told not to apply to' ca^es of 
constructive trusts where cestui qtie 
trust, or person standing in his 

has right to have sale set aside, not 
because purchaser or trustee has 
been guilty of fraud, but becau^ 
should be removed from all tempta¬ 
tion to commit a fraud.—^Ralla^d vi, 
Drake's Estate, 6 N.E.2d 671, 103 Infi- 
App. l43, followed in Dole v. Braked 
Estate, 6 N.E.2d 676, 103 Ifid-iPP* 
706 and 6 N.E,2d 676,. 103 IndAPP- 
142. 

(2) Stockholders’ complaiiU 

ing to follow assets and‘ pbiw ^ 
counting, etc., alleging that 
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ex maleficio;®^ but not to an action to enforce a 
resulting trust.59 It also applies to an action at 
law for damages, or a money judgment, on the 
ground of fraud or deceit,^0 at least where fraud 
must be proved in order to support recovery in any 
form of action,61 and regardless of any contract be¬ 
tween the parties. 6 2 However, the statute does 
not apply to an action, which by virtue of an ex¬ 
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press statutory provision may be brought at any 
time,63 such as an action for the annulment of 
marriage for fraud.64 

Personam or in rem. This statute of limitations 
has been held to apply to personal actions only,66 
and not to actions affecting real estate,66 such as to 
quiet title or remove a cloud thereon.67 It does not 


ant officers and directors threw sol¬ 
vent corporation into receivership, 
and at sale, without stockholders’ 
knowledge, bid in assets for net sum 
of less than four per cent of their 
value, and continued business 
through new corporation, showed vio¬ 
lation of fiduciary duty by unjust en¬ 
richment, and supported equitable 
jurisdiction to enforce ‘’constructive 
trust,” and hence action was not 
merely for “fraud” within statute of 
limitations—Liken v. Shaffer, C.C.A. 
Iowa, 141 F.2d 877, certiorari denied 
6o S.Ct. 90, 323 U.S. 756, 89 L.Ed. 609. 

58. Mo.—Trieseler v. Helmbacher, 
168 S.W.2d 1030, 350 Mo. 807. 

37 C.J. p 792 note 2. 

59. Okl.—McGann v. McGann, 37 P. 
2d <939, 169 Okl. 515. 

Wyo.—Cook V. Elmore, 192 P. 824, 
27 Wyo. 163. 

60. Cal.—karallis v. Shenas, 107 P. 
2d 395, 41 Cal.App.2d 694—MacDon¬ 
ald V. Reich & Lievre, Inc., 281 P. 
106, 100 Cal.App. 736. 

Iowa.—Boysen v. Petersen, 1211 N.W, 
894, 203 Iowa 1073—Shult v. Doyle, 
*201 N.W. 787, 200 Iowa 1. 

Kan.—Johnson v. Cuslck, 19 p.2d 433, 
137 Kan. 147. 

Ky.—Johnson v. Equitable Life As- 
sur. Soc., 125 S.W. 1074, 137 Ky. 
437. 

Minn.—^Klemme v. Long, '237 N.W. 

. 882, 184 Minn. 97, construing Ibwa 
statute. 

Mo.—Brown v. ‘Irving-Pitt Mfg, Co., 
292 S.W. 1023, 316 Mo. 1023—Black- 
more V. Sisson, App., 139 S.W.2d 
1084. 

N.C.—Lee V. Johnson, 22 S.E.2d 230, 
222 N.C. 161. 

Ohio.—Gifford v. Drolla-Scott Co., 29 
N.E.2d 964, 65 Ohio App. 367. 

Okl.—^Massachusetts Bonding & Ins. 
Co, V. Guthrie Sav. Bank, 204 P. 
299, 85 Okl. 7. 

Or.—Shafer v. Ekstrand, 14 P.2d 287, 
140 Or. 5.82. 

Tex.—Provines v. Bell, Civ.App., 83 
S.W.2d 1050, error dismissed— 

, Steele v. Glenn, Civ App., 57 S.W. 
2d 908, error dismissed Glenn v. 
Steele, 61 S.W.2d 810, 141 Tex. 665 
—Conrads v. Kasch, Civ.App., 26 
S.W.2d 732, error denied Kash v. 
Conrads, 31 S.W.2d 630, 119 Tex. 
449. 


fraudulent acts in loaning plaintiff’s 
funds.—^Van Every v. Crawford, 221 
N.W. 914, 207 Iowa 1049. 

(2) Against bank cashier for 
fraudulent misappropriation of de¬ 
positor’s funds.—Greene v. Cuyken- 
dall, 40 N.T.S.2d 801. 

(3) Against directors for conver¬ 
sion of proceeds of sale of corpora¬ 
tion’s property.—Williams v. Davis, 
234 N.W. 11, 182 Minn. 186. 

(4) For restitution or value of 
bonds exchanged for stock in viola¬ 
tion of Corporate Securities Act.— 
Gillespie v. Blood, 17 P.2d 822, 81 
Utah 306. 

(5) For wrongful and fraudulent 
cancellation of insurance policy.— 
American Nat. Ins. Co. v. Richard¬ 
son, 64 P.2d 853, 179 Okl. 114. 

(6) For fraudulent malpractice of 
dentist.—Acton v. Morrison, 165 P.2d 
782, 62 Ariz. 139. 

(7) To recover damages resulting 
from the alleged fraudulent procure¬ 
ment of a deed.—^Axe v. Wilson, 96 P. 
2d 880, 160 Kan. 794. 

(8) Other actions. , 

Ariz.—^Durham v. Firestone Tire & 
Rubber Co., 66 P.2d 648, 4t Ariz. 
280. 

Okl.,—Fitzgerald v. Illinois Life Ins. 
Co., 37 P.2d 952, 169 Okl. 683. 

Ail action for damages for false 
axLd fraudulent representations is 
subject to the limitation. 

Ky.-^Hill V. Halmhuber, 9 S.W.2d 66, 
226 Ky. 394. 

N.T.—^Federal Debenture Co. v. Har- 
riman Nat. Bank & Trust Co. of 
City of New York, 5 N.T.S.2d 47, 
254 App.Div. 362, reargument de¬ 
nied 6 N.Y.S.2d 443, '255 APP.Div. 
701. 

37 C.J. p 793 note 3 [b], £c]. 

Shortage in acreage 
As regards limitations, purchas¬ 
er’s action for shortage in acreage 
is founded on fraud or mistake, re¬ 
sulting in paying for something not 
received.—^Jordan v. Howard, 64 S.W. 
2d 613, 246 Ky. 142. 

61. Kan.—Orozem v. McNeill, 176 P. 
633, 103 Kan. 429, 3 A.L.R. 1698, re¬ 
hearing denied 176 P. 106, 103 Kan. 
694. 

Ohio.—^Ricketts v. Hahn, 53 N.B.2d 
202, 72 Ohio App. 47i8. 

37 C.J. p 793 note 4. 

62. Idaho.—Hillock 'v. Idaho Title 


& Trust Co., 126 P. '642, 22 Idaho 
440, 42 L.R.A.,N.S., 178. 

37 C.J. p 793 note 6. 

63. N.Y.—Campbell v. Campbell, 268 
N.Y.S. 789, 239 App.Div. 682, affirm¬ 
ed 191 N.E. 592, 264 N.T. 616. 

64. N.Y.—Campbell v. Campbell, su¬ 
pra. 

65. Colo.—Munson v. Marks, 124 P. 
187, 62 Colo. 563. 

37 C.J. p 794 note 10. 

Suit to q'ulet title to community in¬ 
terest in corporate stock 
Cal.—Cooper v. Cooper, 39 P.2d 820, 
3 Cal.App.2d 154. 

66. Colo.—Munson v. Marks, 124 P. 
187, 62 Colo. 653. 

Mo.—Tummire v. Claybrook, 204 S, 
W. 178. 

37 C.J. p 794 note 10. 

Limitations applicable to actions to 
recover real property see supra §§ 
34-42. 

67. Cal.—Scholle v. Finnell, 137 P. 
241, 166 Cal, 546—Goodnow v, But¬ 
ler, 44 P. 738, 112 Cal. 437—Stew-^ 
art V. Thompson, 32 CaJ. 260—Puc- 
cetti V. Girola, 146 P.2d 714, 63 
Cal.App.2d 240—DUttweiler v. 
Washburn, 66 P.2d 219, 19 Cal.App. 
2d 701. 

Colo.—^Empire Ranch & Cattle Co. v. 
Zehr, 129 P. 828, 64 Colo. 186— 
Munson v. Helm, 127 P. 1026,' 63 
Colo. 676. 

Ind.—^Eve v. Louis, 91 Ind. 467.. 

N.T.—Schoener v. Lissauer, 13 N.E. 
741, 107 N.T. 111. 

Okl.—^Bruce v. Exchange Royalty Co., 
60 P.2d 748, 177 Okl. 419. 

Wash.—Hutchinson Realty Co. v. 
Hutchinson, 239 P. 388, 136 Wash. 
184—^Lew You Tmg v. Kay, 24 P- 
2d 696, 174 Wash. 83. 

37 C.J. p 793 note 6 [d], p 794 note 
10 £c], [d]—61 C.J. p 200 note 22, 
Creditor’s suits 

(1) Where creditor claiming that 
debtor fraudulently transferred prop¬ 
erty obtains judgment, levies on 
property fraudulently conveyed and 
then purchases it, he may then brin^ 
an action to remove the cloud on his 
title, and, in such case, rules gove^- 
ing qinet title actions are controZlingr 
and three-year statute of limitations 
applying to fraud actions ’ is inap¬ 
plicable.—Richardson v. Michel, 113 
P.2d 916, 46 <CaLApp.2d 1*88. 

(2) Creditor’s cause of action to 
quiet title to property purchased at 
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apply to an action to quiet title, based on forgery.^S 

Rescission or cancellation. The statutory period 
of limitation relating to actions for relief on the 
ground of fraud has been applied to an action to 
cancel or set aside a deed on the ground of fraud 
an action for the cancellation or rescission of a 
contract or an action to set aside an order of 
registration under a land title law,7i or to cancel 
securities fraudulently issued by a corporation to 
its promoters-'^^ 

Setting aside fraudulent conveyances. An action 
to set aside a fraudulent conveyance or transfer is 
generally subject to the statutory period of limita¬ 
tion applicable to an action for relief on the ground 
of fraud and the operation of such limitation 
cannot be avoided by setting up facts which would 
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make the fraudulent grantee a trustee by legal con¬ 
struction for the grantee's creditors.74 However 
it has been held that, where, instead of bringing 
suit to have the fraudulent transfer set aside a 
creditor proceeds to sell the property under exe¬ 
cution, leaving the validity of the transfer to be 
determined in an action by the purchaser at such 
sale to recover possession of the land, the statute 
of limitations relating to fraudulent transfers is 
inapplicable but that, while a defrauded credi¬ 
tor may cause property fraudulently transferred to 
be sold on execution against the fraudulent’gran¬ 
tor and then maintain ejectment to recover it, he 
cannot avoid the statute of limitations by bringing 
an action in ejectment instead of an action to re¬ 
move the cloud on his title.^C 


execution sale by removing* clouds 
upon title resulting from void deed 
made with intent to defraud creditor 
did not accrue prior to sale and mere 
fact that clouds had their inception 
in fraud did not render applicable 
the three year statute relating to ac¬ 
tions for relief on ground of fraud.— 
Puccettl V. Girola, 146 P.2d 7l4, 63 
Cal.App.2d 240. 

68. Cal.—Johnston Realty Corpora¬ 
tion V. Showaiter, 250 P. 289, 80 
Cal.App. 176. 

Kan.—Cox v. Watkins, 87 P.2d 243, 
149 Kan. 209. 

69. U.S.—Scott V. Empire Land Co., 
C.C.A.Fla., 24 P.2d 417. 

Kan.—Keys v. Steele, 67 P.2d 28, 143 
Kan. 826—Eelalne v. Welch, 268 P. 
821, 126 Kan. 436—Pinkerton v. 
Pinkerton. 261 P. 416, 1.22 Kan. 131. 
Okl.—^Bruce v. Exchange Royalty Co., 
60 P.2d 748, 177 Okl. 419—Mans¬ 
field, Brunson, Kemp & Ahrens v. 
King, 16 P.2d 87, 160 Okl. 243— 
Stocklassa v. Kinnamon, 269 P. 
1080, 132 Okl. 139—Tomlin v. Rob¬ 
erts, 268 P. 1041, 126 Okl. 165— 
Chouteau v. Hombeck, 267 P. 372, 
125 Okl, 264—^Warner v. Coleman, 
1231 P. 1053, 107 Okl. 292. 

37 O.J. p 792 note 98. 

Statutory limitations to cancellation 
of instruments generally see Can¬ 
cellation of Instruments ? 62 c. 
XiiiultatloiL applied to 

(1) Action to set aside a tax deed 
taken by one who was under obliga¬ 
tion to plaintiff to pay the taxes.— 
Doyle V. Doyle, 7 P. 616, 33 Kan. 721. 

(2) Cause of action in ejectment 
and for partition of real estate based 
on allegations of fraud in procure¬ 
ment of 4GGds. 

Kan.—Keys v. Steele, 67 P.2d 28, 143 
Kan. 826. 

Okl.—Campbell v. Dick, 167 P. 1062 
—Webb v. Logan, 160 P. 116, 48 
Okl. 354. 


(3) Suit to cancel fraudulent min¬ 
eral reservation in deed.—Stocklassa 
V. Kinnamon, 269 P. 1080, 182 Okl. 
139. 

Lack of mental capacity 

Action to set aside deed on ground 
that grantor lacked mental capacity 
is not action tor relief on ground of 
fraud within two-year limitation.— 
Keefe v. Kill, 9 P.2d 640, 136 Kan. 14. 

70. Cal.—Redpath r. Aagaard, 16 P. 
2d 998, 217 Cal. 63. 

Kan.—^Weber v. Home Royalty Ass*n, 
88 P.2d 1063, 149 Kan. 678. 

Minn.—Rowell v. City of Minneapo¬ 
lis, 264 N.W. 692, 196 Minn. 210. 
Mo.—Ludwig V. Scott. 66 S.W.,2d 1034. 
Wis.—Welsh v. Markham, 210 N.W. 

706, 191 Wis. 310. 

37 C.J. p 792 note 97 [dj, [e]. 

Trust Instruments 
Trust beneficiaries' action, com¬ 
menced within year after learning of 
alleged fraud in obtaining execution 
of trust instruments to set aside 
such instruments because of fraud, 
despite allegations and proof as to 
fiduciary relationship between plain¬ 
tiffs and trustee, was an "action to 
procure a Judgment on the ground 
of fraud," subject to the statute of 
limitations.—Brundige v. Bradley, 62 
N.B,2d 386, 294 N.T. 346. 

Release 

Statute of limitations was held not 
to bar right to have release set aside 
on ground of fraud, unless action for 
personal Injuries Is barred.—^Peter¬ 
son V. A. Guthrie & Co., D.C.Wash., 
3 F.Supp. 136. 

71. Cal.—Headley v. Van Glnkel, 257 
P. 117, 88 Cal.App. 44'6. 

72. Cal.—Beal v. Smith, 189 P. 841, 
46 Cal.App. 271. 

73. Cal.—Richardson v. Michel, 113 
P.'2d 916, 46 Cal.App.2d 188. 

Colo.—First Mortg. Securities Co. v. 

Fader, 64 P.2d 1278, 100 Colo. 22. 
Iowa.—Olson v. Larson, 8 N.W.2d 
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697, 233 Iowa 1032—Somers v. 

Spaulding, i294 N.W. 610, 229 Iotts 
432, 133 A.L.R. 1300. 

N.C.—Massenglll v. Oliver, 19 SB.2d 
■253, 221 N.C. 132. 

Okl.—Paxton v. Hyer, 87 P.2d 938, 
184 Okl. 407—White v. Exchange 
Nat. Bank of Ardmore, 44 P.2d 935 
172 Okl. 381. 

Utah.—Davidsen v. Salt Lake City, 
81 P.2d 374, 96 Utah 347, 118 A 
L.R. 196. 

37 C.J. p 792 note 1—27 CJ. p 760 
note 42, p 761 notes 46, 47. 
Application of residuary section or 
clause of limitation statutes see 
infra § 103. 

Limitations relating to equitable ac¬ 
tions to recover real property see 
supra S 36. 

Specific limitations see Fraudulent 
Conveyances S 360. 

Xn. Kentucky 

(1) Ah action to set aside a con- 
veyance fraudulent as to creditors 
Is not barred until after expiration ol 
five years from time cause of action 
accrued or ten years from time fraud 
was perpetrated.—^Morgan v. Hib¬ 
bard, Spencer, Bartlett & Co., 184 
S.W.'2d 218, 299 Ky. 67—Gillardl v. 
Henry, 113 S.W.2d 115i8, 27i2 Ky. 188. 

(2) In a federal case, however, 
it has been held that an action atr 
Lacking a deed as void under fraud¬ 
ulent conveyance statute was not 
subject to the Kentucky five-year 
statute of limitations.—^In re Brad¬ 
ley, D.C.Ky., 27 F Supp. 475. 

74. Iowa.—Olson v. Larson, 8 N.W. 
2d 697, 233 Iowa 1032. 

27 C.J. p ,761 note 48. 

75. S.C.—Jackson v. Plyler, 17 s:®. 
'265, 38 S.C. 496, 37 Am.S.K 783— 
Amaker v. New, 11 S.E. 386, ,33 S. 
C. 28, 8 L.R.A. 687. 

76. Minn.—Brasie v. MlimeapoUs 
Brewing Co., 92 N.W. 340, 87 
466, 94 Am.S.R. 709, 67 L.R.A. m. 
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b. Necessity for, and Sufficiency of, Fraud 

It Is essential to the application of a statutory lim¬ 
itation on an action for reilef on the ground of fraud 
that the relief sought be based solely on fraud, express 
or Implied. 

A statute prescribing a period of limitation for 
an action based on fraud applies only where fraud 
is the gravamen of the action, that is, where the 
relief sought is based solely on fraud, express 
or implied,77 and for which no relief may be grant¬ 
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ed unless the fraud is pleaded and proved and, 
as has been held, it applies only to cases of actual 
fraud, express or implied,79 and has no application 
to cases of constructive fraud but as to the 
latter proposition there is authority to the con- 
trary.Si The statute does not apply where the ac¬ 
tion is not based on fraud, or where no relief of 
any kind is asked against defendant because of his 
fraud,S2 or where the fraud is merely incidental,8^ 
and the case is not dependent on proof of fraud.^^ 


77 . Ariz.—Tom Reed Gold Mines Co. 
V. United Eeistern Mining: Co., 8 P. 
^d 449, 39 Ariz. 533. 

Cal.—^Kimball v. Pacific Gas & Elec¬ 
tric Co., 30 P.2d 39, 220 Cal. 203— 
Unkel V. Robinson, 156 P. 485, 163 
Cal. 648—^Pedro v. Soares, 64 P.2d 
776, 18 Cal.App.2d 600. 

Idaho.—Corpxis Jlurls cited in Trim¬ 
ming V. Howard, 16 P.2d 661, 662, 
52 Idaho 412. 

Ind.—^Wilson v. Brookshire, 25 N.E. 
131, 133, 126 Ind. 497, 9 L.R.A. 
792—^Dale v. Drake's Estate, 6 
N.E.2d 676, 103 Ind.App. 705—Dale 
V. Drake’s Estate, 5 N.E.2d 676, 
103 Ind.App. 142—Ballard v. 
Drake’s Estate, 6 N.E;2d 671, 103 
Ind.App. 143. 

Kan.—Gard v. St. John, 252 P. 212, 
122 Kan. 477. 

Minn.—Corptis Juris cited in' Olesen 
V. RetZlafC, 23i8 N.W. 12, 14, 184 
Minn. 624, 78 A-E.R. 891, reheard 
239 JSr.W. 672, 184 Minn. 624, 78 
A.L.R 891. 

N.T.—^Nasaba Corporation v. Har- 
fred Realty Corporation, 27 N.Y. 
S.'2d 166, 261 App.Div. 695, re¬ 
versed on other grrounds 39 N.B.2d 
•243, 287 ISr.T. 290. 

Okl.—Dillon V. Helm, 163 P.2d 539, 
196 Okl. 140. 

37 C.J. p 793 note 6, p 794 note 12. 

The test of whether fraud within 
meaning of statute of limitations is 
the grravamen of action is not mere¬ 
ly^ whether fraud has been alleged, 
but whether there would be no Injury 
except for the fraud.—^Ziring v. Cor¬ 
rugated Container Corporation, 49 N. 
T.S.2d 686, 183 Misc. 600—Drucker- 
man v. Harbord, 31 N.T.S.2d'867. 

fraudulent representations to court 
The statute providing limitation 
for actions “for relief on ground of 
fraud” is inapplicable to case where 
fraudulent representations were 
made not to person injured but to 
court whereby its action causing 
such injury was procured.—^Ricketts 
V. Hahn, 53 N.E.2d 202, 72 Ohio App. 
478. 

78* Ariz.—Tom Reed Gold Mines Co. 
V. United Eastern Mining Co., 8 
P.2d 449, 39 Ariz. 633. 
Oh|o,r-Ri<i;etts v. Hahn, 53 NJE.2d 
2012, 72 Ohio App. 478. 


Okl.—Dillon v. Helm, 163 P.2d 539, 
196 Okl. 140. 

37 C.J. p 793 note 6. 

“Praud” or “fraudulent” 

Whether or not action is one to 
recover a judgrment on ground of 
fraud within statute of limitations 
depends on the facts alleged and not 
on the use or omission of the words 
“fraud” or “fraudulent.”—^Ziring v. 
Corrugated Container Corporation, 49 
N.Y.S.2d 686, 183 Misc. 600. 

79. Ariz.—Tom Reed Gold Mines Co. 
V. United Eastern Mining Co., S P. 
.2d 449, 39 Ariz. 533. 

N.Y.—^Heam 45 St. Corporation v. 
Jano, 27 N.E.2d 814, 283 N.Y. 139, 
128 Aj.L.R. 1285—^Nasaba Corpora¬ 
tion V. Harfred Realty Corporation, 
27 N.Y.S.2d 166, 261 App.Div. 695, 
reversed <?n other grounds 39 N.E. 
2d 243, 287 N.Y. 290—Pitcher v. 
Sutton, 264 N.Y.S. 488, 238 App.Div. 
291, amended 265 N.Y.S. 929. 240 
App.Div. 754 and 265 N.Y.S. 991, 
240 App.Div. 759, affirmed 191 N.E. 
603, 264 N.Y. 638—Marano v. Lo- 
Carro, 62 N.Y.S.2d 121, affirmed Ma^' 
rano v. Rocco Lo Carro, 63 N.Y.S.2d 
829, 270 App.Div. 999. 

80. N.Y.—^Hearn 45th St. Corpora-^ 
tlon V. Jano, 27 N.E.2d 814, 283 N. 
Y. 139—^Nasaba Corporation v. Har¬ 
fred Realty Cor{)oration, 27 N.Y.S. 
2d 166, 261 App.Div. 695, reversed 
on other grounds 39 N.E. 2d 243, 
287 N.Y. 290—Pitcher v. Sutton, 
264 N.Y.S. 48*8, 238 App.Div. 291, 
amended 265 N.Y.S. 929, 240 App. 
Div. 764 and 266 N.Y.S. 991, 240 
App.Div. 769, affirmed 191 N.E. 603, 
264 N.Y. 638—^McKenzie v. Wappler 
Electric Co., 213 N.Y.S. 389, 215 
App.Div. 336—^Ziring v. Corrugated 
Container Corporation, 49 N.Y.S.2d 
686, 183 Misc. 6Gd^Marano v. Lo- 
Carro, 62 N.Y.S.2d 121, affirmed 
Marano v. Rocco Lo Carro, 63 N.Y. 
S.2d 829, 270 App.Div. 999. 

Attorney's fraud 

Clients’ action to set €iside defi¬ 
ciency judgment for attorney’s fraud 
in taking assignment of clients’ 
mortgage has been held based on con¬ 
structive fraud as regards limita¬ 
tions, in absence of attorney’s Intent 
to deceive.—^Pitcher v, Sutton, 264 N. 
Y.a 488, 238 App.Div, 291, amended 
265 N.Y.S. 929, 240 App.Div. 764 and 

1067 


265 N.Y.S. 991, 240 App Div. 759, af¬ 
firmed 191 N.E. 603, 264 N.Y. 638. 

81. Ind.—Ballard v. Drake’s Estate, 
6 N.E.2d 671, 103 Ind.App. 143, fol¬ 
lowed in Dale v. Drake’s Estate, 5 
N.E.2d 676, 103 Ind.App. 705 and 
5 N.E.2d 676, 103 Ind.App. 142. 

Kan.—Joint School Dist No. 8 of 
Montgomery County v. Labette 
County Community High School, 33 
P.2d 948, 140 Kan. 63. 

Ky.—Cotton v. Brown, 3 Ky.L. 679, 

II Ky.Op. 573. 

82. tT.iS.—Beck v. Otero Irr. Dist., D. 
C.Colo., 38 P'.2d 275—Winkelman v. 
General Motors Corporation, D.C.N, 
Y., *44 P.Supip. 960. 

fnd.—^New Albany Nat Bank v. 
Brown, 114 N.E. 486, 63 Ind.App. 
391. 

Kan.—^Zecha v. Citizens* State Bank, 
230 P. 1058, 117 Kan. 287. 

Mont.—State ex rel. Phillips v. Ford, 
161 P.2d 171, 116 Mont 190. 

N.Y.—^Nasaba Corporation v. Harfred 
Realty Corporation, 27 N.Y.S.2d 
166, 261 App Div. 696, reversed on 
other grounds 39 N.E.2d 243, 287 N. 
Y. 290. 

Okl.—^Royer v. Dobbins, 239 P. 167, 

III Okl. 156. 

37 C.J. p 793 note 7. 

83. Cal.—^Newport v. Hatton, 231 P. 
987, 195 Cal. 132. 

Colo.—^Hall V. Bankers Trust Co., 74 
P.2d 720, 101 Colo. 449. 

Fla.—^Hughes v. Shaner, 174 So. 400, 
128 Fla. 183. 

Ind.—Wilson v, Brookshire, 26 ^.B. 
131, 133, 12B Ind. 497, 9 L.R.A. 792 
—^Ballard v. Drake’s Estate, 6 N^B. 
2d 671, 103 Ind.App. 143, followed 
in Dale v. Drake’s Estate, 5 N.H. 
2d 676,’ 103 Ind.App. 705 and 5 
E.2d 676, 103 Ind.App. 142. 

Kan.—Cox v. Watkins, 87 P-2d ^43, 
149 Kan. 209. 

Ky.—^Johnson v. Fetter, 7 S.W. 2d 
224 Ky. ,7818, ' , ;; 

N.Y.—^Lamb v. Du Pont, 42 N.Y.^^ 
49, 181 Misc. 657. 

37 C.J. p 793 nbte 6 ^ 

St. U.S.—Llfeen ▼. Sliaffep. C&X 
Iowa, 141 3g\2d 877, certioraid ^ 
nied 65 S.Ct 90, ^23 U.S. 754, W 
iL.Ed. 605. 

Cat—Choldu V. Amestoy, 66 P.2d 875; 

16 CaJUlpp:2d 
37 C.J. p 793 notd 
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The statute does not apply to an action for a mere 
breach of warranty,^5 an action based solely on de¬ 
fendant's statutory liability as a stockholder,^® or 
to a suit based on a corporate director's statutory 

liability.® 7 

Breach of fiduciary duty. The statutory limita¬ 
tion is confined to frauds perpetrated by those not 
bearing a fiduciary relation to the party defraud¬ 
ed,®® and it does not apply to an action based on 
the breach of a fiduciary duty, even though the 
breach was deliberate, willful, or fraudulent®® 

Duress, An action for relief on the ground of 
duress by threats has been held not to be within 
the statute;®® although it has been held that an 
action to recover money obtained by duress is an 
action for relief on the ground of fraud.®i 

Undue influence is a species of fraud, within the 
meaning of the statute,®® and a charge that de¬ 
fendant obtained transfers of property by exerting 
undue influence over the grantor is within the stat¬ 
ute.®® 


Fraud as defense. The statute has no appHca- 
tion to a case where fraud is pleaded by defendant 
merely to prevent a recovery by plaintiff, as dis¬ 
cussed infra § 104; and, where fraud is set up by 
plaintiff not as a cause of action, but to avoid a 
defense alleged by defendant, the action is not for 
relief on the ground of fraud within the statute.®^ 

Fraud cognisable solely in chancery. Under a 
statute which imposes the limitation in actions far 
“relief on the ground of fraud in cases heretofore 
solely cognizable in a court of chancery",®6 if the 
action is at law or the remedy is concurrent the 
statute has been held to have no application,®® al¬ 
though disguised as one seeking equitable relief, 
or where defendant acted in good faith,®® or where 
the suit is to enforce a constructive trust without 
allegations of actual fraud,®® or where the allega¬ 
tions of fraud are incidental to, but not the ground 
of, the action.! The statute, however, has been 
held to apply to an action to set aside a conveyance 
on the ground of fraud,® and to a suit for can¬ 
cellation of a deed as executed under duress;® 
and the fact that the ultimate relief sought is a 


85. Cal.—Murphy v. Stellingr, 97 P. 
6’72, 8 Cal.App. 702. 

86. U.S.—^Downey v. Palmer, D.O.N. 
T., 82 F.Supp. 344, reversed on oth¬ 
er grounds 114 P.2d 116. 

87. Cal.—Pourroy v. Gardner, 10 P. 
2d 81-5, 122 Cal.App. 621. 

Ky.—McGUl's Adm'x v. I>hilUps, 49 S. 
W.2d 1025, 243 Ky. 768. 

88. N.C.—Fowle Memorial Hospital 
Co. V. Nicholson, .129 S.H. 149, 190 
N.C. 119. 

37 C.J. .p '794 note 11. 

88. U.S.—Winkelman v. General Mo¬ 
tors Corporation, D.O.N.T., 44 P. 
Supp. 960. 

N.T.—Ziring v. Corrugated Container 
Corporation, 49 N.Y.iS.2d 686, 188 
Mlsc. 600. 

Wash.—Constable v, Duke, 267 P. 637, 
144 Wash. 263. 

Wis—Latsch v. Bethke. 269 N.W. 
243, 222 Wis. 486. 

A cause of action for hreooh of du¬ 
ty or neglect is complete without 
allegations of fraud, and such allega¬ 
tions may not serve to Invoke appli¬ 
cation of statute (providing that an 
action to procure a judgment on 
ground of fraud must he commenced 
within a specified period.—Lever v. 
Guaranty Trust Co. of New York, 30 
N.Y.S.2d *632, 262 App.Dlv. 1044, af¬ 
firmed 48 N.B.2d 837, 289 N.Y. 616. 

A stockholder’s derivative action, 
based on breach of duty by directors 
of corporation, is not an action to 
procure a judgment on ground of 
fraud within meaning of the fraud 
statute of limitations, although the 


breach was allegedly intentional, de- 
liborato, willful, or fraudulent. 

U.S.—Winkelman v. General Motors 
Corporation, D.C.N.y., 44 P.Supp. 
960. 

N.Y.—^Druckerman v. Harbord, 31 N. 
Y.S.2d 867. 

Misappropriation of fondjs 
Allegations that defendants mis¬ 
appropriated corporate funds by or¬ 
dering payment of excessive bills 
rendered by corporation in which de¬ 
fendants wore controlling stockhold¬ 
ers without alleging any misrepre¬ 
sentation or concealment or reliance 
thereon did not state a cause of ac¬ 
tion for “fraud" within the statute 
of limitations.—^Ziring v. Corrugated 
Container Corporation, 49 N.Y.S.2d 
686, 183 Miac, 600. 

90. Kan.—Dureka Bank v. Bay, 136 
r. -684, 90 Kan. 60-6. 

Mo.—Coleman v. Crescent Insulated 
Wire & Cable Co., 168 S.W.2d 1060, 
360 Mo. 781. 

91. Ky.-^ett V. Jett. 188 S.W. 669, 
171 Ky. 1548. 

92. -Colo.—James v. James, 226 P. 
208, 76 Colo. 164. 

93. Colo.—^James v. James, supra. 

94. Kan.—Gregory v. Williams, 189 
P. 9-32, 106 Kan. 819. 

S.C.—-Cannon v. Baker, 81 S.EL 478, 
97 S.C. 116. 

87 C.J. p 794 note 18. 

95. In North Carolina 

(1) Earlier statutes, cpntalnlng the 
clause cLuoted in the text, controlled 
the limitations on actions for relief 
for fraud,—Jaffray v. Bear, 9 S.B,, 
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382, 103 N.C. 166—Blount v. Parker, 
78 N.C. 128. 

(2) In 1889, however, the clause re¬ 
stricting relief to cases cognizable 
only in courts of equitable jurisdic¬ 
tion was stricken out of the statute, 
and, therefore, at the present -time^ 
the statutory limitation applies to an 
action for fraud or mistake, whether 
or not formerly cognizable solely in 
equity.—Stancill v. Norville, 166 S,m 
319, 203 N.Q. 467—Tuttle v. Tuttle, 
69 S.B. 1008, 146 N.C. 484, 493, 125 
Am.S.R. 481. 

96. Iowa.—Smith v. Middle Statw 
Utilities Co. of Delaware, 276 1^. 
W. 168, 224 Iowa 161. 

N.Y.—Miller v. Wood, 41 Hun 600, 
affirmed 22 N.E. 658, 116 N.T. 351. 
Wis.—Pielsch v. Wegwart, 190 N.WJ 
616, 178 Wis. 498. 

8'7 C.J. p 794 note 20. 

97. N.Y.—^Dennin v. Powers, 160 N. 
Y.S. 636, 96 Misc. 262, affirmed 126 
N.E. 916, 22'7 N.Y. 606. 

98. N.T.—Spallholz v. Sheldon, 110 
N.E. 431, 216 N.Y. 206, Ann.Caa 
1917C 1017. 

99. N.Y.—^Finnegan v. McGuffog^ 1^ 
N.Y.IS. 639, 189 App.Dlv. ‘899, a^ 
firmed 96 N.E. 1016, 208 N.Y. 342- 
Hart V. Goadby, 129 N.T.S. 892 , 72 
Misc. 232. 

1. N.Y.—Hart v. Goadby, supra. . 

2. Iowa.—Pels v. Stevens, 173 N.W. 
66, 187 Iowa 443r-Snyder v. fiiwWf 
165 N.W. 266. 173 Iowa 2-38. 

3. U.S.—Savannah Nat. Bank V. Alb 
S.C., 260 F. 370, 171 C.CJL 236. 
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money judgment does not take the case out of the 
statute.** 

c. jyQstake 

A statute of limitations reiating to an action for re¬ 
lief on the ground of mistake applies only to actions in 
which a mistake of fact is the basis of the action. 

A statute of limitation relating to an action for 
relief on the ground of mistake applies only to ac¬ 
tions in which a mistake of fact is the .basis or 
gravamen of the action,^ and not where the relief 
on the ground of mistake is merely incidental to,® 
or involved in,^ another and real cause of action. 
It has been held that such a limitation applies to 
an action to reform an instrument on the ground 
of mistake;® but there is authority to the contrary, 
based on the theory that such an action is primarily 
an action for the enforcement of the contract.® It 
has also been held to apply to an action to recover 
money paid by mistake,^® and that, even though ac¬ 
tions for accident or mistake are not mentioned in 


the statute, they are classed with actions for fraud, 
and the same statutory limitation applies.^l 

§ 92. Equitable Actions and Remedies 

The rules as to a suit in equity, which ordinarily Is 
subject to the statute of limitations which controls a 
corresponding action at law, have been applied In a 
great number and variety of equitable actions. 

The rules discussed in Equity § 131 as to a suit 
in equity, which ordinarily is subject to the statute 
of limitations which controls a corresponding avail¬ 
able action at law, have been applied to a suit in 
equity to enforce a right of subrogation, to a 
stockholder’s derivative action against the corpo¬ 
rate directors or officers,^® as well as to a great 
number and variety of other equitable actions 
and whether an action is legal or equitable within 
the application of this rule depends on the allega¬ 
tions of the complaint.15 A general statute of lim¬ 
itations, however, does not apply to a particular 
suit in equity for which a specific statutory limi- 


4. N.T.—^Lightfoot V. Davis, 91 N.K 

5S2, 198 N.Y. 261, 139 Am.S.R. 817, 
29 L.H.A.,N.S., 119, 19 Ann.Cas. 

747. 

37 C.J. p 794 note 30. 

5. Cal.—^Zakaesslan v. Zakaessian, 
161 P.2d 677, 70 Cal.App.2d 721. 

Ky.—^Elkhorn Coal Corporation v.' 

Hite, 9 S.W.2d 1083, 225 Ky. 735. 
Mont.—McFarland v. Stillwater 
County, 98 P.2d 821, 109 Mont. 544. 
Mistake pleaded ^ pure defense see 
infra § 104. 

Discovery of deed 
Where plaintiff allegred that, 
throug-h Igrnorance of English lan¬ 
guage, he mistakenly Issued a deed 
the existence of which he did not dis¬ 
cover until the date on which he 
brought suit to cancel such deed, the 
basis of action was mistake and the 
three-yeax period of limitations after 
discovery of the mistake was acppli-, 
cable.—^Zakaessian v. Zakaessian, 161 
P.2d 677, 70 Cal.App.2d 721. 

Suit to vacate Judgment ;fOT death 
of one of parties, before Judgment 
has been held subject to the statute. 
—^Harris v. Sparks, 1 S.W,2d 772, 222 
Ky. 472. 

e. Iowa.—^Independent School Dist 
of Union in Indiana Tp. v. Inde¬ 
pendent Sghool Dist. of Union in 
Washington Tp., 99 N.W. 106, 123 
Iowa 4'56. 

Mont.—^McFarland v. Stillwater Coun¬ 
ty, 98 P.2d 321, 109 Mont -644. 

37 C.J. p 795 note 34. 

7. CaL—Taiylor v. McCowen, 99 P.i 
351, 1154 Cal. 798. 

»7 aj. p 795 note 85. 

Ky.—Webb v. Webb. 64 S.W. 839, 


23 Ky.L. 1057, rehearing denied 25 
Ky.Ii. 1476. 

N.C.—^Muse V. Hathaway, 136 S.E. 

833, 193 N.C. 227. 

37 G,J. p 794 note 83. 

Limitation as to reformation of in¬ 
struments generally see infra § 
95. 

Limitation of equitable proceeding to 
recover real property see supra § 
86 . 

A recorded mortgage, mistakenly 
securing less than amount of note in¬ 
tended to be secured, may be re¬ 
formed as between parties thereto in 
action brought within three years 
after plaintiffs discovered facts or 
should have discovered them by ex¬ 
ercising due care.—^Lowery v. Wilson, 
200 S.E. 861, 214 N.C. 800. 

Mistake ill caU 

The limitation has been held inap¬ 
plicable in a suit involving correction 
of mistake in call of patent or deed 
following patent, since the mistake 
may be corrected at any time without 
reforming the patent or deed.—Ford- 
son Coal Co. V. Bowling, 37 S.W.2d 
69, 23!8 Ky. 221. 

9. Mont—Thielbar Realties v. Na¬ 
tional Union Fire Ins. Co., 9 P.2d 
469, 91 Mont. 526, followed in 
Thielbar v. Netherlands Ins. Co., 9 
P.2d 474, 91 Mont 637. 

Neb.—Grand Tiew Bldg. Ass'n v. 
Northern Assur, Co. of London, 102 
N.W. 246. 73 Neb. 14-9. 

10. Mass.—State Nat Bank of Lynn 
V. Beacon Trust CJo., 166 N.E. 837, 
267 Mass. 3'55. 

11. Neb.—Sweley v. Fox, 284 N.W. 
318, 135 Neb. 780—Ainsfleld v. i 
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More, 46 N.W. 828, 834, 30 Neb. 
385. 

12. Ill.—Cherry v. .®tna Casualty & 
Surety Co., 26 N.B.2d 11, 372 IlL 
584. 

Ind.—^Fidelity & Casualty Co. of New 
York V. Miller, 38 N.B.2d 279, 111 
Ind.App. 308. 

Tex.—^American Indemnity Co. v. Red 
River Nat Bank in Clarksville, 
Civ.App., 132 S.W.2d 473. 

Wa.sh.—^McDonald v. McDonald, 258 
P. 10, 144 Wash. 358. 

60 C.J. p 827 note 26. 

13. N.Y.—^Hayman v. Morris, 86 N. 
Y.S.2d 766. 

Application of limitation on ax:tion 
at la^ for Injury to property to 
stockholder's action see supra § 78. 
Same Umitatlou as against corpora, 
tloxx 

N.Y.—Chance v. Guaranty Trust Co. 
of New York, 20 N.Y.S.2d 635, 173 
Misc. 754, affirmed 13 N.Y.S.2d 786, 
257 App.Div. 1006, affirmed 26 N 
B.2d 802, 282 N.Y. 656. 

14. Md.—Jones v. Burgess, 4 A.2d 
473, 176 Md. 270. 

N.Y.—^In re Marine Trust Co., 281 N. 

Y.S. 553, 166 Misc. 297. 

Limitations applicable to suit for: 
Accounting see infra S 101. 
Enforcement of trust see infra 9 

93, 

Foreclosure^ of mortgage see infr^ 
§ 99. 

Redemption from mortgage sale see 
infra § 100. 

Specific performance see infra § 

94. 

15. Ind.—Sheaf r. Dod^e. 58 NJBl 
292, 161 Ind. 270. 

37 C.J. p 738 note 83. 
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tation is provided;^® and, if the relief that may be 
had at law is different from that which may be had 
in equity, the equity suit is subject to the limita¬ 
tion applicable to such suits although the action at 
law is barred by a shorter limitation applicable to 
such actions.!*^ Where, in an action in equity on 
a legal claim, plaintiff shows no right to recover 
in equity and no case in which equity and law have 
concurrent jurisdiction, a statute of limitations as 
to legal demands applies and will bar the action.^S 
Some statutes prescribing specific limitations on 
certain actions have been held to have no applica¬ 
tion to equitable cases.^® 

Action to quiet title. In the absence of a specific 
statutory limitation, a bill in equity to quiet title 
ordinarily is subject to the general statute of lim¬ 
itations relating to a corresponding action at law^O 
except where plaintiff is in the actual possession 
of the land, claiming to be the owner thereof ,21 
in which case it has been held that no statute of 
limitations applies .22 Such limitations will not run 
in favor of an adverse claimant not in possession 
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nor can the statute be invoked where the parties 
claim through a common source, and the action in- 
volves merely the construction of a deed.24 

§ 93. - Trusts 

A general statute of limitations ordinarily does not 
apply to a suit In equity on an express, technical and 
subsisting trust, which is not cognizable at law; but it 
does apply to a trust, such as an implied, resulting or 
constructive trust, which is not within the peculiar’and 
exclusive Jurisdiction of the courts of equity. 

Except where the statute applies to all civil ac¬ 
tions, and to the cause of action rather than to the 
form of the remedy,^6 as a general proposition, ex¬ 
press, direct, technical, and continuing trusts, which 
are within the exclusive jurisdiction of a court of 
equity and are in no respect cognizable at law, can¬ 
not be reached or affected by the general statute of 
limitations,^^ and it is sometimes expressly provid¬ 
ed that the statute of limitations shall not apply 
to a case of technical and subsisting trusts.27 On 
the other hand, in accordance with the rule stated 
in Equity § 131 to the effect that the statute of limi- 


W. U.S.—Gorny v. Trustees of Mil¬ 
waukee County Orphans Board, C. 
q.A.'Wis., 93 F.2d 107, 115 A.L.H. 
1000, certiorari denied Qorney v. 
Trustees of Milwaukee County 
Orphans Board, '68 S.Ct. 942, 304 

U. S. 669, 82 L.Bd. 1527, motion de¬ 
nied Gorney v. Trustees of Milwau¬ 
kee County Orphans Board, 69 S. 
Ct. 249, 805 U.S. 676, 83 iL.Bd. 362. 

17. N.T.—^Hanover Fire Ins. Co. v. 
Morse Dry Dock & Repair Co.,, 200 
N.B. -689, 270 N.T. 86, roargurnent 
denied 2 N.E.2d 6'80, 271 N.T. 531. 

18. N.T.—Mann v. Fairchild, 3 Abh. 
Dec. 152, 2 Keyes 106. 

19. Colo.—Heuschkel v. Wagner, 239 
P. 873, 78 Colo. 61. 

20. Ill.—^Hodgen V. Guttery, i58 Ill. 
•431. 

Mo.—'Clark v. Heckerman, 142 S.W. 

.2d 35, 846 Mo. 458. 

SI C.J. p 199 note 14. 

Application of limitation controlling 
the recovery of lands see supra § 
36. 

21. Tex.—State Mortg. Corporation 

V. Ludwig, 48 S.W.2d 960, 121 Tex. 
268—Benjamin State Bank v. Reed, 
Clv.App., 139 fS.W.2d 172. 

61 C.J. p 199 note 15. 

22. Colo.—Barnes v. -Spangler, 66 P. 
2d 31, 98 Colo. 407—Lougee v. Wil¬ 
son, 131 P. 780, 24 Colo.App. 90. 

Tex.—Benjamin State Bank v. Reed, 
Clv.App., 139 'S.W.2d 172. 

61 C.J. p 199 note 16 [a]. 

Necessity of possession to bringing 
of action see the C.J.S, title Quiet¬ 
ing Title §§ 26-31, also SI C.J. p 
180 note 40-p 188 note 78. 

23. Ky.—^Kypadel Coal & Lumber Co. 


V. Millard, 177 S.W. 270, 166 Ky. 
432. 

'61 C.J. p 199 note 16. 

24. Ky.—Lovill V. Hatflold, 268 S.W. 
807, 207 Ky. 142. 

25. Tenn.—Hughes v. Brown, 13 S. 

W. 2-86, 290, 88 Tenn. 678. 

37 C.J. p 795 note 37. 

Effect on benefleiary of limitation 
against trustee see supra § 19. 
Existence of trust as affecting run¬ 
ning of statute see Infra § 179. 

26. U.S.—Berry v. Sawyer, C.C.A. 
Pa., 19 F, 286, 

Ark.—Roper v. Greene & Lawrence 
Drainage Dist. of Greene and Law¬ 
rence Counties, 108 S.W.2d 6'8'1, 194 
Ark. 493. 

Del.—Bovay v. H. M. Byllesby & Co., 
Ch., 29 A.2d 801. 

Fla.—^Amos v. Campbell, 9 Fla. 187. 
Ill.—Toft V. Acacia Mausoleum Cor¬ 
poration, 64 N.E.2d '516, 822 Ill.App. 
614. 

Ind.—Sheaf v. Dodge, 68 N.m 292, 161 
Ind. 270—Raymond v. Simonson, 4 
Blackf. 81. 

Miss.—Cooper v. Cooper, 61 Miss. 676. 
Mo.—St. Louis Union Trust Co. v. 
Kelley, 199 S.W.2d 344—St. Louis 
Union Trust Co. v. Hunt, App., 169 
S.W.2d 433. 

N.J.—Livingston v. Rein, '83 A.2d 
840, 133 N.J.Eg. 685—Beatty v. Pat- 
erson-Garfleld-Lodi Bus Co., 9 A.2d 
686, 126 N.J.Eq. 472—Chipchase v. 
Chipchase, 22 A. (588, 591, 48 N.J. 
Bq. '549, 27 Am.S.R. 473—Hedges v 
Norris, 32 N.J.Eq. 192. 

Ohio.—^Allen v. Deardoff, 14 Ohio App. 
16. 

Pa.—Pennsylvania Co. for Insuranc-, 

1070 


es on Lives and Granting Annul-’ 
ties V. Ninth Bank & Trust <00., Ii6« 
A. 261, 306 Pa. 148. 

WIs.—Boyd V. Mutual Fire Ass'n of 
Eau Claire, 90 N.W. 1086, 94 N.W. 
171, 116 Wis. 166, 9'6 Am.S.R. 948, 
61 L.R.A. 918. 

37 C.J. p 796 notes 38, 89. 

A crtookholders’ derivative suit 
charging violation of trust by trus¬ 
tees of testamentary trust covering 
stock of corporation Involved mat¬ 
ters primarily for equitable deter¬ 
mination rather than legal demands, 
and determination of such matters 
was therefore not barred by statute 
of limitations.—iFelsenheld v. Bloch 
Bros. Tobacco Co., 192 S.E. 546, -19 
W.Va. 167, 12.3 A.L.R. 334. 

Trust debt 

Fact that money due a cestui is 
allowed by him to remain in the 
trustee's hands does not change the 
nature of the debt, but it continues 
to be a trust debt, on which statute 
of limitations cannot take effect.-^t 
Louis Union Trust Co. v. Hunt, Me. 
App., 169 S.W.2d 433. 

Pacts not creating trust within rule 
Kan.—In re Crawford's Estate, 125 
P.2d 3'54, 165 Kan. 388. 

27. Fla.—^Hayes v. Belfeair Devdop- 
ment Co., 162 So. 698, 120 Fla. 
326. 

Ga.—Carnes v. Bank of Jonesboro^ 
198 S.E. 338, 6*8 Ga.App. 193, af¬ 
firmed Bank of Jonesboro v. 
Carnes, 2 S.E.2d 495, 187 Ga 796- 
Ky.—Blgham v. Hodge, 10 B^.Op. 
361. 

Ohio.—nAllen v, Deardoff, 14 Ohio 
App. 16. 
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tations applies in equity wherever there is a con¬ 
current remedy at law, an appropriate general stat¬ 
ute of limitations has been held to be applicable in 
favor of a cestui que trust seeking equitable relief 
against a trustee in the case of a trust not falling 
within the peculiar and exclusive jurisdiction of 
the equity court,^8 as in the case of an implied, 
resulting, or constructive trust,29 and in such a suit 
the statute which would bar the demand if the lat¬ 
ter were the subject of a legal action will likewise 
bar the equitable remedy.30 Whether a trust is 
subject to the statute of limitations is largely de¬ 
pendent on the character and terms of the trust.^i 

Although there is authority to the contrary,32 a 
statute limiting ''bills of relief in case of the exist¬ 
ence of a trust not cognizant by the courts of com¬ 
mon law’’ Has been held to be a limitation on per¬ 
sonal actions and not a limitation on actions affect¬ 


§ 94 

ing only realty,83 such as an action to quiet title,84 
although it applies to a suit for the appointment of 
a substituted trustee under a deed of trust,85 and to 
either express or implied trusts.86 

A pledge is not regarded as a technical trust with¬ 
in the limited jurisdiction of a court of equity so 
as to exclude an action thereon from the operation 
of the statute of limitations.37 

§ 94. - Specific Performance 

In some states the general statutes of limitation 
do not apply to an action for speciflo performance; 
but In others they are applied by analogy. 

The rule in some states is that the general stat¬ 
utes of limitation do not apply to actions for spe¬ 
cific performance,88 but in other states the period 
of limitation fixed by statute for the corresponding 
legal action is applied by analogy, and a bill for 


of limitation applicable to a cor-: its very organization did not changre 
responding action at law does not | the rule.—^Bovay v. H. M. Byllesby 
apply.—Eller v. McMillan, 163 S.E. 


^ Pa.—^Hanna v. Meconkey, 11 
Phila 649. 

37 C.J. p 796 note 42. 

Application of residuary limitation 
clause to trusts see infra § 103. 
What trusts not affected by statute in 
computing period of limitation see 
infra 9 179. 

29. Ala.—^Fletcher v. "First Nat. 
Bank of Opelika, 11 So.2d 864, 244 
Ala. 98. 

Del.—Bovay v. H. M. Byllesby & Co., 
Ch., 29 A.2d 801. 

m. —Toft V. Acacia Mausoleum Cor¬ 
poration, 64 N.B.2d 616, 322 Ill. 
App. 614—^Moss V. Balch, 49 N.B. 
2d 801, 320 IlLApp. 136. 

Mo,—^Kerber v. Howe, 1'66 S.W.2d 
926, 3*48 Mo. 1126—^Zeitinger v. An¬ 
nuity Bealty Co., 28 S.W.2d 1030, 
326 Mo. 194. 

N.J.—Cox V. Brown, 101 A. 260, 87 
N.J.Bq. 462—McClane v. Shepherd, 
31 N.J.Bq. 76. 

Pa.—In re Shelley's Estate, 134 A 
468, 287 Pa. 106, modification re¬ 
fused 135 A 740, 288 Pa. 11— 
Shick V. Norris to wn-Penn Trust 
Ob., Com.Pl., 69 Montg.Co. 1*36, af¬ 
firmed 36 A.2d '4'82, 349 Pa. 797. 
Utah.—Jones Min. Co. v. Cardiff Min. 
& Mill. Co., 191 P. 426, 66 Utah 
449. 

Wash.—Corpus Juris cited in In re 
Neisz's Estate, 277 P, 84-9, 860, 162 
Wash. 

37 C.J. p 795 note 42 [a]. 

A cause of action for restitution^ 
under a constructive trust, may be 
barred by lapse of time because of 
provisions of a statute of limita¬ 
tions.—Sullivan V. Marshall, 44 A2d 
433, 93 N.H. 456. 

Where law court without jurlsdlc^ 
tion 

It has been held that, since law 
has no jurisdiction of suits 
based on implied trusts, the period 


910, 174 Ga. 729. 

30. Tenn.—Hughes v. Brown, 13 S. 
W. 286, S-S Tenn. 678, 694, 8 L.R.A 
480. 

37 C.J. p 79'5 note 43. 

Bar of one of two remedies as affect¬ 
ing the other generally see supra 
§ 7. 

No Statute mns 

It has been held that no statute of 
limitations runs against a resulting 
trust.—Oglesby v. Rose, 11 Ohio N. 
P.,N.S., 188. 

31. Md.—^Tyson v. George's Creek 
Coal & Iron Co., 31 A 41, 116 Md. 
564. 

Mo.—^Kerber v. Rowe, 156 S.W.2d 
926, 348 Mo. 1126. 

Beneficiary’s action against suc¬ 
cessor bank to recover sums paid 
bank as assignee of matured endow¬ 
ment life policies of beneficiary's 
husband which were assigrned as col¬ 
lateral security for debt of husband 
may be barred by statute of limita¬ 
tions, as against contention that as¬ 
signment was in the nature of a 
trust to which the statute of limita¬ 
tions did not apply.—Sulkin v. First 
Nat. Bank & Trust Co., 25 A2d 166, 
344 Pa. 251. 

“Fiduciaries” as not ’’trustees” 

In determining whether a suit by 
trustees in bankruptcy of a corpora¬ 
tion for alleged fraudulent breach of 
fiduciary relation by promoters was 
barred'by limitations, promoters who 
were stockholders and who controlled 
the actions of a majority of corpora¬ 
tion's offl-cers and agents when trans¬ 
actions complaiued of occurred were 
in position of ‘*fiduciaries'' but were 
not necessarily t^truste^ of an ex¬ 
press trust;'* and the fact that the 
corporation became insolvent after 
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& Co., Del.Ch., 29 A.2d SOI. 
Ziiluitation applicable to stockholiiU 
ex’s action 

N.Y.—Sialkot Importing Corp. t. Va- 
dra, 66 N.Y.S.2d 737. 

XU^ra'Uy assessed taxes, have been 
held not recoverable as against de¬ 
fense of limitation, on theory that 
taxes sou^rht to be recovered consti¬ 
tuted trust fund.—^Maricopa County, 
Ariz., V. Roseveare, C.C.AAriz., 30 
P.2d 991. 

32. TJ.S.—Cleveland Ins. Co. v. Reed, 
Wis., 24 How, 284, 16 L.Ed. 686. 

41 C.J. p 869 note 71. 

33. Colo.—Munson v, Marks, 124 P. 
187, 52 Colo. 553—^Morgan v. King, 
63 P. 416, 37 Colo. 539—Wells v. 
Brown, 128 P. 869, 23 Colo.App. 
190. 

37 C.J. p 796 notes 46, 47. 

34. Colo.—Denny v. Wilson, 135 P. 
1120, 24 Colo.App. 618. 

37 C.J. p 795 note 48. 

35. Colo.—^Rowe v. Mulvane, 139 P. 
1041, 26 Colo.App. 602. 

36. Miss.—Hook v. Leland Bank, ^ 
So. 594, 134 Miss. 185. 

37. Pa.—?Sulkin v. First Nat. Bank 
& Trust Co., 215 A2d 166. 344 Pa. 
251, 139 AL.R. 1331. 

Tex.—Whitehead v. Wicker, CivApp.^ 
280 S.W. 604. 

Bar of debt as bar of action on 
pledge generally see supra 5 10."^ 

38. Wash,—^Fleishb^n v. Thoma, 74 
P.2d 380, 193 Wash. 66. 

37 C.J. p 79 5 note 64. 

Application of limitation ^ resli^- 
ary clause see infra f " 
Specific limttatioue ^ the G.Jj 6. ti¬ 
tle Specific Performance 9 116, also 
58 'aJ. p, fiote 37-p1ll31 note 
9€u 
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§ 95 

specific performance is tarred if it is not filed with¬ 
in such, period.39 

§ 95. - Reformation of Instrument 

A general statute of limitations may be applied, 
by analogy, to an action to reform an instrument. 

It has been held that the provisions of a general 
statute of limitations are not directly applicable to 
an equitable proceeding to reform an instrument 
but, in accordance with the rule stated in Equity 
§ 131, in some states the provisions of such stat¬ 
utes are applied by analog}" in a suit for the ref¬ 
ormation of an instrument,and no period of time 
short of that fixed hy the statute is of itself suffi¬ 
cient to bar the right to reformation.'^^ The courts 
will refuse to grant relief, as in cases of fraud, 
if the period of limitation has elapsed between the 
filing of the bill and the time when the mistake was 
discovered, or when by the use of due diligence it 
ought to have been discovered.^3 it has been held 
that a party may be entitled to the particular equita¬ 
ble relief sought on the ground of mistake without 
the necessity of reformation, and consequently re¬ 
gardless of the statute of limitations that might ap¬ 
ply against the latter relief.^^ 

Reformation and foreclosure of mortgage. An 
action to reform and foreclose a mortgage is con¬ 
trolled by the limitation applicable to proceedings 
to foreclose a mortgage rather than the limitation 
applicable to actions on a contract hut an action 
to reform a mortgage which is void for uncertainty 
and to foreclose it as reformed may be barred by 
a statute applicable to the cause of action for refor¬ 
mation.'^^ 

Where reformation and enforcement are sought 
in the same proceedings, there is authority to the 
effect that a rule elsewhere enforced that an action 
for reformation of the contract is not barred as 


long as the action on the contract itself is not 
barred is inoperative where the reformation is 
not merely incidental to the main relief sought, but 
is an essential prerequisite to the asking of any 
relief,and that the limitation applicable to a pro¬ 
ceeding purely for reformation is to be employed,^s 
and an extension until such time as action on the 
contract would be barred is not proper.49 

§ 96. - Rescission of Contracts, Etc. 

The application, to a suit to rescind or cancel a 
contract, of general statutes of limitation relating 
to the recovery of real property is discussed supra 
§ 36, relief from fraud supra § 91, and actions or 
proceedings not specifically provided for infra § 
103. 

The statutes of limitation specifically applicable to 
suits to rescind or cancel a contract or other instru¬ 
ment are considered in Cancellation of Instruments 
§ 51 c. 

Examine Pocket Parts for later cases, 

§ 97 . - Establishment of Lost Instrument 

Statutes of limitation have been held not applicable 
to a bill to establish a lost Instrument. 

Statutes of limitation have been held to have no 
application to bills filed to establish a lost instru¬ 
ment, such as a deed or will,^® at least when plain¬ 
tiff is in possession thereunder.^i 

§ 98. - Enforcement of Vendor’s Lien 

General rules apply as to the limitation applicable 
to the enforcement of a vendor^s lien. 

General rules apply as to the statute of limita¬ 
tions with respect to a suit in equity for the en¬ 
forcement of a vendoPs lien.52 Such limitation has 
been considered supra § 11 with respect to the limi- 


39. N.X—Randolph, v. General In¬ 
vestors' Co., 124 A. 765, 96 N.J. 
Ea. 227, reversed on other grounds 
128 A. 156, 97 N.J.Eg. 493. 

37 C-J". p 796 note 5o. 

40. Minn.—Wall v. Meilke, 94 N.W. 
688, 89 Mmn. 232. 

Miss.—Kewman v. J. J. White I/um- 
ber Co., 139 So. 838, 162 Miss. 581. 
53 C.J. 5 > 1001 note 22. 

41. Ga.—Whittle v. Kotting-ham, 138 
S.E. 62, 164 Ga. 15‘5. 

Tex.—Pure Oil Co. v. Ross, 111 S.W. 
2a 1076, 131 Tex. 41—Kahanek v. 
Kahanek, CivALpp., 192 SW.2d 174 
—Cates V. Greene, Cav.App., 114 
S.W,2d 592. 

S3 C.J. p 1001 note 24, p 1002 note i51. 
Specific limitations see the C.J.S. ti¬ 


tle Reformation of Instruments § 
69, also 53 C.J. p 1001 notes 25—31. 
Prescripticm, for cancellation, or 
for diminution in price, cannot be 
pleaded in suit to correct description 
of land in deed.—Miller v. Cates, 3 
La.App. 2.8. 

42. Wash.—^Blackburn v”. Vander 
Aarde, 177 P. 658, 104 Wash, 676. 

53 C.J. p 1002 note 39. 

43. Tex.—^Norton v. Davis, 18 S.W. 
430, 83 Tex. 32. 

37 C.J. p 796 note 61. 

44. Ky.—Terrill v. Southall, 3 Bibb 
458. 

37 C.J. p 796 note 62. 

45. IT.S.—^Reeves v. Vinacke, C.C. 
Minn., 20 F.Cas.No.11,663, 1 Mc¬ 
Crary 213. 


46. N.T.—Burnett v. Wright, 17 IS". 
Y.S. 309, reversed on other ground.'? 
32 KE. 253, 135 N.T. 643. 

47. Cal.—Bradbury v. Higginson, 
140 P. 254, 167 Cal. 553. 

48. Cal.—Bradbury v. Higginson, 
supra. 

49. Cal.—Bradbury ▼. Higginson,. 
supra. 

50. Ill.—^Rockwell V. Servant, 54 Ill. 
251. 

37 aJ. p 796 note 74. 

51. Tenn.—Anderson v. Akard, 15 
Lea 182. 

62. Ark.—^Elk Horn Bank & Trust 
Co. V. Spragg'ins, 30 S.W 2d 858, 
182 Ark 27—^Abbott v. Johnston, 
195 S.W. 676, 130 Ark. 1. 
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tation applicable to the security, and supra § 37 with 
respect to the limitation applicable to the recovery 
of real property, and any specific limitation applica¬ 
ble to such a proceeding in the CJ.S. title Vendor 
and Purchaser § 432. 

§ 99. - Foreclosure of Mortgage or Deed 

for Security 

In the absence of a specific limitation, a general 
statute of limitations relating to a corresponding legal 
action may apply to an action to foreclose a mortgage 
or deed of trust. 

Except where a specific limitation is imposed by- 
statute on the foreclosure of a mortgage, discussed 
in the CJ.S. title Mortgages § 509, also 41 CJ. p 
869, notes 65-67, a statute of linjitations relating to 
a corresponding legal action may be applied by an¬ 
alogy to an ^action to foreclose a mortgage or deed 
of trust,53 such as the limitation to an action for 
the recovery of real property, discussed supra § 39. 
The period of limitation to an action against the 
surety on the mortgage note does not apply to the 
foreclosure action.54 

§ 100. - Redemption from Mortgage Sale 

As a general rule equity will follow the analogies 
of the law as to the limitation of the rlgh^ to redeem 
mortgaged property. 

As a general rule a court of equity will follow 
the analogies of the law as to the limitatidu of the 


right to redeem mortgaged property,but it has 
been held that in such cases the statute of limitaT 
tions does not run in favor of the mortgagee.^® 

§ 101. - Accounting 

The statutory limitation applibable to a correspond¬ 
ing action at law applies to a bill in equity for an ac¬ 
counting, especially where the statute by force of Its 
terms applies to a suit in equity for an accounting. 

In accordance with the rules discussed in Equity 
§ 131, a statutory limitation applicable to a cor¬ 
responding action at law, such as an action of ac¬ 
count, applies to a suit in equity for an account¬ 
ing,^7 if the accounting is essentially legal in char¬ 
acter,58 and this is especially true where the stat¬ 
ute by force of its terms applies to a suit in equity 
for an accounting.58 However, where the statute 
does not strictly apply to equity cases, the defense 
of’ thb statute in a suit for an accounting is tech¬ 
nically one of laches.50 If the accounting is purely 
equitable, and there is no corresponding legal right 
or remedy^ the limitation to an action at law will 
not be applied and, moreover, where a particu¬ 
lar statute of limitations is applicable to equity,, 
and accounting in equity furnishes the more com¬ 
plete or effective remedy, such limitation rather 
.than the limitation applicable to a corresponding 
action at law will be applied. 5^ 

Between partners. The statute of limitations ap¬ 
plicable to a cpmmon-law action of account has 


53. Cal.—^Flack v. Boland, 77 P.2d 
1090, 11 Cal.2d 103. 

Conn.—Arnold v. Hollister, 37 A. 2d 
€95, l3l i^onn. *34—Skinner v. Hale, 
■56 A. 524, 76 Conn. 223. 

W.Va.—McClintic v. Dunbar Land 
Co., 33 iS.EI2d 598, 168 A.DR. 1036, 
127 W*Va. 454—Camden v. Alkire, 
24 W.Va. 6'74. 

liar of secured debt as bar of fore¬ 
closure of mnrt^age see supra §§ 
8, 9. , 

Sp^ific limitation of suit to fore-, 
’dose chattel mortgrage see Chattel 
Mortgages § 402. 

54. Ky.—Combs v. Salyer, 165 S.W. 
2d" 40, 291 Ky. 692. 

5^ Mo.—Hendricks v. Calloway, 111 
S.W. 60, 211 Mo. 636—Kelly v. 
Hurt, 61 Mo. 468. 

Zf C.J. p 797 note 82. 

Application of limitation for recov- 

* ery of real property see supra § 40. 

Limitation of suit to redeem mort- 
g^ed personalty see Chattel Mort- 
5^435. 

Tenn.—Wood v. ^ones, Meigs, 
P.^513. 

tr aJ. p 79^7 note 83. 

U,s..r^jAnderson v. C^ley, DC, 

. iF.3d 58^-^Bamhart y, 
tern Maryl^pd .R. Co., D.C.Md*, 

a O. 68 


41 F.Supp. 8VS, 'affirmed, C.C.A., 
128 F.2d 709, nertiorari denied 63 
, S.Ct. 76, 31’7 XJ.S. 671, 87 L.Ed. 638. 
Md.—Grandberg v. Bernard, 42 A.’2d 
118, 184 Md. €08. 

Mich.—'Backus v. Kirsch, 249 K.W. 
469, 264 Mich. 73. 

N.T,—Potter v. Walker, 11 N.B.2d 
.335, 276 H.T. 15—Keys v. Leopold, 
149 .N.B. <828, 241 N.T. 189—In re 
- Marine Trust Co., .281 N.T.S. 653, 
166 Misc. 297. ’ 

Pa.—Ebbert v. Plymouth Oil Co., >34 
A.2d 493, 348 129. 

37 C.L p 797 note 85—1 CJ. p 629 
note '21. 

Application of limitation 4n residu¬ 
ary clause to equitable aocountlng 
see infra § 103. 

Limitation of: 

Actions on accounts generally see 
supra § 72. 

Suit for account by: 

Executor or administrator see > 
Executors and Administrators 
§ 842 a. 

Guardian see Guardian a°^d 
“Wards § 153 b. t 

Claim of tenaai'te in eommon": 
ag^dx^rt ootenwts in possession an^ 

accounting hv t’^an^ In possession'; 

was'subject to statute'of limitations^ 
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relating to actions for account.— 
Sheridan v. Coughlin, 42 A. 2d j618^ 
852 Pa. 226. 

58. tJ.S.^Shultz V, Manufacturers <5? 
Traders Trust Co., C.C.A.N,Y., 128- 
P.2d 889, certiorari denied 63 S. 
Ct. 79, 317-U.S. 674, 87 iL.Bd. 541,. 
rehearing denied 63 S.Ct 204, 317 
U.S. 710, 87 L.Ed, 566. 

59. Cal.—^Knapp v. Knapp, 100 P.2^ 
769, 16 Cal.2d 287. 

N.T.—Potter v. Walker, 293 ‘N.'t.S. 
161, 252 App.Div, 244—In re Crow¬ 
ley’s Will, 4 N.T.S.2d 386, 167 Miaa 
840. 

Items evidenced by note 

Three-year statute of limltatrqns. 
as to action on account held nd^ to 
bar items evidenced by note aliovprsl^, 
defendant sued for accounting.^ 
Bowen v. Bowen-R^er PloUr 
Corporation, 266 P. 65, 126, Kan. 

&k Ill.—Trustees of Schools 
Township 36 ^r^ Ra3|gdv^^ri^ 
of Third P. M., Will 
American Surety 
30 N.E.2d 512, 9^79^^. 

ei: s.a—Beii‘ % 

'816, 191 B,Cl 

rMa 161, 2^1. 
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been held to run against the commencement of an 
action in equity for an accounting and settlement 
between partners or their representatives.®^ 

§ 102. Special Remedies or Proceedings 

In some Jurisdictions, but not others, general stat¬ 
utes of limitation have no application to special pro¬ 
ceedings, and such proceedings are subject to no limita¬ 
tions except such as may be specifically imposed by 
some other statute. 

Where by statute a right of action is given which 
did not exist by the common law, and the statute 
giving the right fixes the time within which the 
right may be enforced, the time so fixed becomes a 
limitation or condition on such right.®^ On the 
other hand, when a special remedy is provided by 
statute to enforce a right for which a common- 
law remedy existed, it has been held that if the 
common-law remedy was subject to the statute of 
limitations so also is the statutory remedy,®® but 
not otherwise.®® 


Apart from these principles, in some jurisdictions 
it is held that general statutes of limitation prescrib¬ 
ing the time for the commencement of civil actions 
have no application to special proceedings, since 
such proceedings are not considered actions,®*^ with 
the result that such proceedings are subject to no 
limitations except such as may be specifically im¬ 
posed by some other statute.®® In other jurisdic¬ 
tions it is provided by statute that the word '‘ac¬ 
tion” as used in the statute is to be construed, when 
it is necessary so to do, as including a special pro¬ 
ceeding, or any proceeding therein, or in an ac¬ 
tion,®® or the word ‘‘action” is so judicially con¬ 
strued when necessary.70 So construed, the word 
“action” includes proceedings in courts of justice 
in which the rights of the parties thereto are de¬ 
termined, but which proceedings were not known 
as common-law actions or proceedings in equity,7i 
and has been said to include like proceedings be¬ 


es. Ark.—•Williams v. Walker, 229 
S.W. 28. 148 Ark. 49. 

Ga.—Purvis v Johnson, 137 S.E. 50, 
163 Ga. 698—McPhaul v. Curry. 91 
S.E. 89. 146 Ga. 305. 

Ill.—^Bonney v. Stouffhton, 13 N.E. 
833. 122 Ill. 536. 

X’.T.—Keys v. Leopold, 149 N.E. S28. 
241 K.Y. 189. 

N.C—Goldstein v. Baer, 199 S.B. 379, 
214 N.C. 832. 

Tex.—Hinkley v. Brewer, Civ.App., 
274 S.W. 227. 

47 C.J. p 1207 note 66. 


64. Ky.—Cforpus Juris quoted in 
Moore v. Lee Court Realty Co., 43 
S.W.2d 45, 47, 240 Ky. 835—Corpus 
Juris quoted, ia Lilly v. O’Brien, 6 
S.W.2d 715, 718, 224 Ky. 474. 

Mo.—Corpus Juris quoted in Kig-grins 
V. Heine Boiler Co., 41 S.W.2d 565, 
571, 328 Mo. 493—Corpus Juris 
quoted in Schrabauer v. Schneider 
Engraving Product, 25 S.W.2d 529, 
531, 224 Mo.App. 304. 

N.H.—Smith v. Turner, 17 A.2d 87, 
91 N.H. 198. 

Okl.—Stevenson v. Kriend, 165 P.2d 
133, 196 OkL 249. 

Or.—^Nickerson v. Mecklem, 126 P.2d 
1095, 169 Or. 270. j 

Va.—Corpus Juris quoted in Norman : 
V. Baldwin, 148 S.E. *831, 833, 152 
Va. 800. 

Wash.—Chandler v. Humphrey, 31 P, 
2d 1012, 177 Wash. 402. 

37 C.J. p 732 note 40. 


Proceedings under corrupt pxac- 
tices^iict to compel filing of itemized 
statement with secretary of state 
showing contributions and e^;yendi- 
tures made for purpose of securing 
passage of an initiative measure 
must be brought within the time 
sslP^eicdScd by the statute creating the 
^^f v. Meek- 

Or. 270. ' ' : 


65. Pa.—^Ickes v. Borough of Leets- 
dale, 93 A. 498, 247 Pa. 394—Han- 
num V. Borough of West Chester, 
63 Pa. 475—^Petition of Rhoads, 20 
Pa.Dist & Co. 268, 48 York Leg. 
Rec. 9. 

37 CJ. P 798 note 93. 

66. Pa.—^Ickes v. Borough of Leets- 
dale, 93 A. 498, 247 Pa. 394—Han- 
num v. Borough of West Chester, 
63 Pa. 475—^Petition of Rhoads, 20 
Pa.Dist. & Co. 268, 48 York Leg. 
Rec. 9. 

''The reason of the rule . 

is that the Legislature in providing 
the special remedy is not presumed 
to have meant to subject the party 
to a new bar from lapse of time 
I which would not have existed inde¬ 
pendently of it.**—blokes V. Borough 
of Leetsdale, 93 A. 4-98, 499, 247 Pa, 
394. 

67- Kan.—^In re Park's Estate, 75 P. 

2d 842, 147 Kan. 142. 

Ohio.—State v. Steeley, 153 N.E. 285, 
21 Ohio App. 396. 

37 C.J. p 797 note 90. 

Froceediugs h^d not to constitute 
“actions” 

(1> A sale of land for taxes or 
special assessments.—'Whisenand v. 
Van Clark, 288 N.W. 915, 227 Iowa 
800—Fisk V. Keokuk, 122 N.W. 896, 
144 Iowa 187. 

(2) A proceeding to recover prop¬ 
erty belonging to a decedent*s es¬ 
tate.—State V. Steeley, 153 N.E., 285, 
21 Ohio App. 396. 

(3) Proceedings for the settlement 
of decedent*s estates.—^In re Park's 
Itetate, 75 P.2d 842, 147 Kan. 142. 

<4) Other proceedings see 37 CtJ. 
p m note 90 [bl^ Cd} (!>. [el, p798 
note 96 £al. 


68. Ohio.—State v. Steeley. 153 N.E. 
285, 21 Ohio App. 336. 

69. Cal.—Leahey v. Department of 
I Water and Power of City of Los 

1 Angeles, APP., 173 P.2d 69—Bold v. 
Board of Medical Examiners, 23 
P.2d 326. 133 Cal.App. 23. 

N.Y.—^In re Schorer's Estate, 277 N. 
Y.S. 677, 154 Misc. 198, afiirmed 
289 N.Y.S. 911, 248 App.Div. 666, 
affirmed 5 N.B.2d 806, 272 N.Y. 247 
—In re Schneller, 240 N.Y.S. 440, 
136 Misc. 84, affirmed Schneller v. 
Rogers, 243 N.Y.S. 875, 230 App. 
Div. 710. 

Utah.—Crystal Car Line v. State 
Tax Commission, 174 P.2d 984— 
In re Swan's Estate, 79 P.2d 999, 
95 Utah 408. 

37 C.J. p 798 note 91. 

Motions 

Under a statute so providing, the 
word “action” Includes motions.— 
Moms Plan Bank v. Scott, 144 S.W. 
2d 741, 176 Tenn. 496. 

70. Minn.—Strizich v. Zenith Fur¬ 
nace Co., 223 N.W- 926, 176 Minn. 
554. 

37 C.J. p 798 note 92. 

71. Utah.—Crystal Car Line v. 
State Tax Commission, 174 P.2d 
984. 

A proceeding for the appointment 
of a receiver in proceedings supple¬ 
mentary to execution has been held 
subject to the statute of limitations 
governing actions on Judgments.— 
Davidson v. Horn, 47 Hun, N.Y., 51. 
Appointment of administrator to col¬ 
lect taxes 

A proceeding by tax commission 
for aimointment of administrator to 
collect and pay inheritance tax on 
assets which had been held in Joint 
tenancy with right of survivorship 
is a "special jwroceeding of a civil 
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fore quasi-judicial bodies,although this has also 
been denied but it does not include proceedings 
in which no rights or liabilities of the parties are 
determined,and has been held not to include bills 
in equity which do not seek technical relief^® 
Further, it has been held that the statute of limi¬ 
tations does not apply to a proceeding under a stat¬ 
ute which merely constitutes a rule of evidence.^® 

An action for a declaratory judgment has been 
held not to be subject to the statute of limitations 
provided a disputed jural question is presented.77 
If, however, declaratory relief is sought with ref¬ 
erence to a cause of action which is barred by the 
statute applicable thereto, the right to declaratory 
relief has been held to be likewise barred.78 

nature.”—In re Swan's Estate, 79 P. 

2d 999, 95 Utah 408, 

FroceedlnsTs, main or Incidental, 
taken in surrogiate’s ooiut, are gen¬ 
erally Included, except as modified 
by special statutory provisions.—In 
re Schorer’s Estate, 27*7 Isr.T.iS. 677, 

154 Misc. 198, affirmed 289 N.T.S. 911, 

248 App.Div. 666, a^rmed 5 N.E.2d 
806, 272 N.T. 247. 

72. Utah.—Crystal Car Line v. State 
Tax Commission, 174 P.2d 984. 

Proceedings hefore workmen’s 

compensation commission to recover 
compensation have been held to be 
subject to a general statute of limi¬ 
tations regardless of whether the 
proceeding is denominated an action 
or a special proceeding of a civil na»- 
ture.—Utah Cons. Min. Co. v. State 
Industrial Commn., 194 P. 667, 67 
Utah 279, 14 A.L.R. 372. 

73. Cal.—Saxton v. State Board of 
Education, 29 P.2d 873, 137 Cal. 

App. 167—Bold V. Board of Medi¬ 
cal Examiners, 23 P.2d 326, 13.3 
Cal.App. 23. 

37 C.J. p 798 note -91 [a]. 

proceedings before boards 'to re¬ 
voke licences to practice profession 
held not special proceedings of a 
civil nature.—Hartman v. Board of 
Chiropractic Examiners, 66 P.2d 70*5, 

29 Cal.App.2d 76—Saxton v. State 
Board of Education, 29 P.2d '873, 137 
OaLApp. 137—^Bold v. Board of Medi¬ 
cal Examiners, 23 P.2d 826, 133 Cal. 

A®p. 23. ' 

74. Utah.—Crystal Car Line v. State 
Tax Commission, 17-4 P.2d 984. 

A summary proceeding of seizure 

and sale for the purpose of collect¬ 
ing taxes is not an “action” within 
the meaning of the statute of Mmi- 
fetidns.—^Petterson v. Ogden City, 

Utah, 176 P.2d 699—Crystal'Car Line 
T.' State Tax Commission, Utah, 174 
P.2d 934. 

^ ‘Tenn.—^Alsobrook t* Orr, 169 S. 

'WV 1165, 130 Tenn. 120, Ann.Cas. 
lOl^B 627. 


Proceeding to determine effect of judgment The 
statute of limitations as to the original cause of 
action is not available as a defense to a supplemen¬ 
tal proceeding to determine and declare the effect 
of a judgment.79 

The remedy by distress for rent in arrears has 
been held not to be within the operation of the 
ordinary statute of limitations.^® 

Mandatmis. In a number of jurisdictions it has 
been held that general statutes of limitations ap¬ 
plicable to ordinary actions have no application to 
mandamus proceedings,although the contrary 
view is taken in some jurisdictions, and it has 
been stated that the true rule is that the statutes 

within the same period of time that 
an action might have been prosecuted 
for the same demand.—People v. 
Marsh, 81 N.T.S. 679, 82 App.Div. 671, 
affirmed 70 N.B. 1107, 178 N.T. 618— 
People V. French, 31 Hun 617, 13 Abb. 
N.Cas. 413, appeal dismissed 23 N.E. 
1145, 119 N.T. 630. 

82. Cal.—Hand v. Bossen, 162 P.2d 
467, 27 Cal.2d 61—W. B. Grace & 
Co. V. California Employment Com¬ 
mission, 151 P.2d 216, 24 Cal.2d 720 
—^Hermanson v. Board of Pension 
Com'rs of City of Los Angeles, 28 
P.2d 21, 219 Cal. 62.2—^Jones v. San 
Francisco, 74 P. 696, 141 Cal. 96. 
Wash.—State ex rel. Cowlitz Mortg. 
Co. V. Millard, 143 P.2d 3,04, 19 
Wash.2d 466. 

38 C.J. p 831 note 61. 

Limitation, under statutory liability 
statute, to mandamus to compel 
statutory duty or liability jsee su¬ 
pra § 83. 

Residuary limitation as applicable to 
proceedings for enforcement of 
substantial right by mandamus see 
Infra § 103. 

Actions held timely 

(1) Generally.—State v. Okanogan 
County, 280 P. 31, 163 Wash. 899, 
67 A.L.R. 668. 

(2) To require city board of edu¬ 
cation to provide in Its budget for 
funds to pay delinquent installments 
of paving assessments levied against 
board's property.—Wilson v. City of’ 
Hollis, 142 P.2d 633, 193 OkL 241, 
150 A.L.R. 1385. 

(3) To compel town treasurer to 
pay municipal street improvement 
bond out of funds received by hlm^ 
for such purpose.—Town of Shattjick 
V. Barcafer, 137 P.2d 238, 192 Okl. 
336. 

In Illinois 

<1) Mandamus proceedings haVo 
been held shbject to the stiitute of 
limitations.—P^ple v* Oran, 13 N. 
E. 726, 121 ,m. 660—People ex rel. 
RoachW. Dunham, 66 N.E.2d 446, 328 
IlLApp. 684—People ex reL Pox v^ 


7G. Wash.—State Medical Examin¬ 
ing Bd. V. Stewart, 89 P. 47*6, 46 
Wash. 79, 123 Am.S.R. 916, 11 L. 
RA..,N.S., '657, 13 Ann.Cas. 663. 

37 C.J. p 798 note 96. 

77. N.T.—Kim v. Noyes. 31 N.T.S. 
2d 90, 262 App.Div. 581, appeal de¬ 
nied 32 N.T.S.2d 374, 263 App.Div. 
905—^Marsh v. Marsh, 49 N.T.S.2d 
759. 

Accrual of right of action or defense 
in action for declaratory judgment 
see infra § 108. 

78. Cal.—Maguire v. Hibernia Sav¬ 
ings & Loan Soc., 146 P.2d 67-3, 23 
Cal.2d 719. 

79. Wash.—^Manche v. Tacoma Cem¬ 
etery, 207 P, 9'55, 121 Wash. 65. 

87 C.J. p 7*98 note 99. 

80. Md.—Longwell v. Ridinger, 1 
Gill 57. 

36 C.J. p '541 note 3'8. 

81. Alaska.—Territory ex rel. Aver- 

ill V. Board of Dental Examiners, 8 
Alaska 70. , 

Fla.—State ex rel. Perkins v. Lee, 
194 So. 316, 142 Fla. 154—Little 
River Bank & Trust Co, v. John¬ 
son, 136 So. 452, 102 Fla. 828. 
N-.j.—Beronio v. Pension Commis¬ 
sion of City of Hoboken, 33 A.2d 
866, 130 N.J.Law 620. 

Or,—Buell v. Jefferson County Court, 
162 P.2d 678, 176 Or. 402, 156 A.L. 
R, 1136, rehearing denied 154 P.2d 
1}88, 176 Or. 402. 

38 C.J. p 831 note 62. 

In New Tork 

(1) It has been stated that the 
statute of limitations does not pre¬ 
vent the issuing of the writ of man¬ 
damus.—^People V. Chapin, 104 N.T. 

—^People V. Westchester County, 12 
Barb. 446. 

(j2) However, it has been held that 
a proceeding by mandamus Is a spe¬ 
cial proceeding within the meaning 
of a statutory provision declaring 
the rules of limitation applicable to 
a special proceeding; €uid the pro¬ 
ceeding is barred unles® commenced 
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of limitation which govern the subject matter or 
right in question, and which would bar an ordi¬ 
nary action at law for the enforcement of such 
right, apply also to proceedings in mandamus for 

its enforcement's 

Revival of dornvanf judgment. Except in a few 
jurisdictions,^"^ the general law as to the limitation 
of actions does not apply to proceedings to revive 
a dormant judgment.^s 

Settlement and accounting between guardian and 
ward. Proceedings for the settlement of guard¬ 
ian’s accounts are special proceedings, as discussed 
in Guardian and Ward § 152, and an action or pro¬ 
ceeding to require an accounting by a guardian may 
be subject to a statute of limitations relating spe¬ 
cifically to proceedings between guardians and their 
wards, as discussed in § 153 b of the same title, 
and, in the absence of such specific limitation, such 
action or proceeding,^6 including a proceeding in 
the probate court,has been held to be subject to 
general statutes of limitation. In some decisions, 
however, it has been held that the statute of limi¬ 


tation cannot bar the ward’s right to cite the guard¬ 
ian to account in the probate court,ss the view be¬ 
ing taken that a citation of a guardian to account 
is not an action within the meaning of the statutes 
of limitations and the same rule has been ap¬ 
plied to the claim of a guardian to credits in his 
account. 

§ 103. Actions or Proceedings Not Specifical¬ 
ly Provided for 

In most jurisdictions there is a residuary provision 
requiring that all actions for relief for which no lim¬ 
itation Is otherwise prescribed must be commenced 
Within the time designated therein, and such provi¬ 
sions have been held to apply or to be inapplicable to a 
variety of suits, actions, or remedies. 

In most jurisdictions there is a clause or section 
in the statute of limitations, sometimes and prop¬ 
erly termed a residuary clause or sectional or catch¬ 
all provision, 92 requiring that all actions for relief 
for which no limitation is otherwise prescribed must 
be commenced within the period designated there¬ 
in,93 the period designated varying under some stat- 


Dunham, 63 N.B.2d 138, i326 Ill.App 
562—People v. Finley, 97 Ill App. 214 
—Meents v. Reynolds, 62 Ill.App. 17. 

(2) It has been stated, however, 
that the defense of limitations will 
not be sustained in such proceeding 
where to sustain it would render nu¬ 
gatory a constitutional prohibition — 
People ex rel. Northrop v. City Coun¬ 
cil of City of Chicago, 31 N.E 2d 337, 
308 Ill.App. 284, transferred, see Peo¬ 
ple ex rel. Northrup v. City of Chica¬ 
go, 28 N.E.2d 85, 374 Ill. 94. 

Xn SOlississippi 

(1) The alleged right of a public 
employee to demand payment of sal¬ 
ary for services rendered from pro¬ 
ceeds of bonds to be issued by a 
county and to compel issuance of 
such bonds by mandamus upon the 
failure of board of supervisors oth¬ 
erwise to do so has been held to be 
subject to the statute of limitations. 
—Fuqua v. Board of Sup*rs of Ita¬ 
wamba County, 4 So.2d 350, 192 Miss. 
6 . 

(2) However, in an earlier case, a 
mandamus proceeding to compel 
county officials to levy taxes to pay 
a county warrant was held not fear- 
red by any statute of limitations.— 
Klein v. Smith County, 54 Miss. 254. 
ZxL Montana 

(1) The residuary section of the 
statute of limitations has been re¬ 
ferred to as the only limitation ap¬ 
plicable to mandamus proceedings.— 
State ex rel. Phillips v. Ford, 151 
P.2d 171, 116 Mont. 190—State ex rel. 
De Kalb v. Ferrell, 70 P.2d 290, 1G5 
Mont.k,218—State ex rel. Bennetts v. 
Duncan, 133 F. 109, 47 Mont. 447— 


State ex rel Bailey v. Edwards, 106 
P. 703, 40 Mont 313. 

(2) In an early case it was held 
that this section was applicable only 
as a guide for the court in exercis¬ 
ing its discretion on an application 
for a writ.—Territory y. Pott, 3 Mont. 
364. 

(3) In mandamus proceeding 
brought twenty-eight years after 
void sale of state land to compel 
board of land commissioners to re- 

I fund purchase price, defense of the 
statute of limitations was held to 
have no application, since time could 
not confirm the void act in plain vio¬ 
lation of constitutional provisions 
relating to sale of public lands.— 
State ex rel. Boorman v. State Board 
of Land Oom'rs, 94 P.2d 201, 109 
Mont. 127. 

83. Okl.—Carter v. Collins, 50 P.2d 

203, 207, 174 Okl. 4. 

the case of the ordinary, or 
more usual cases in mandamus, that 
is, to require the mere performance 
of an official act by an officer under 
clear duty to perform the act, the 
statutes of limitation are sometimes 
said to have no application. In most, 
if not all such cases, the duty of the 
officer to perform the act is a con¬ 
tinuing duty, and . . . the per¬ 

son entitled to have that duty per¬ 
formed , . , may in such case 
bring his action in mandamus when 
he chooses, without regard to the 
statute of limitation.**—Carter v. 
Collins, supra. 

A taxpayer’s action, to enforce pay¬ 
ment of claim for refund of taxes 
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constitutes an action for recovery of 
money, and hence a civil action with¬ 
in statute of limitations, even though 
the action was m the form of man¬ 
damus.—Carter v. Collins, supra. 

84. Va—Thomas v. Higgs, 69 S E 
654, 68 W.Va. 152, Ann Cas 1912.4 
1039. 

34 C J. p 665 note 41. 

85- Neb —Bankers* L. Ins. Co. v. 

Robbins, 80 N.W. 484, 59 Neb. 170 
34 C.J. p 665 note 42. 

86. Iowa—^Wycoff v. Michael. 64 N 
W. 608, 95 Iowa 559. 

28 C.J. p 1217 note 17. 

87. N.Y.—Matter of Lewis, 74 N.Y.S 
469, 36 Misc. 741. 

28 C.J. p 1217 note 9. 

88. Tex.—Massie v. De Shields, Civ. 
App, 62 SW.2d 322, error refused. 

28 C.J. p 1217 note 6. 

89. Tex.—Massie v. De Shields, Civ 
App., 62 S.W.2d 322, error refused. 

28 C.J. p 1217 note 7. 

90. Ala.—Cunningham v. Pool, 9 
Ala. 615. 

N.H.—Mathes v. Bennett, 21 N.H. 
204. 

91. Or.—Corpus Juris cited iu Deetz 
V. Cobbs & Mitchell Co., 253 P. 
542, 543, 120 Or. 600. 

37 C.J. p 798 note 2. 

92. DC.—Miller v. Miller, 122 P.2d 
209, 74 AppD.C. 216. 

93. D.C.—Clawans v. Sheets, 92 F. 
2d 517, 67 APP.D.C. 366. 

Neb.—^McDonald v. Lincoln County. 

4 N.W.2d 903, 141 Neb. 741. 

Or.— Corpus Juris cited in Deotz v. 
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utes depending on whether or not the cause of ac¬ 
tion is one that survives.94 determining wheth¬ 
er or not the residuary clause or section applies, the 
gravamen of the action is controlling.96 


The residuary clause or section has been held to 
apply to suits, actions or proceedings for the re¬ 
scission or cancellation of contracts or other in- 
struments^® on the ground of fraud,97 on the ground 


Cobbs & Mitchell Co., 253 P. 642, 
543, 120 Or. 600. 

Tenn —Morns Plan Bank v. Scott, 
144 SW.2d 741, 176 Tenn. 496— 
City of Knoxville v. Gervin, 89 
SW.2d 348, 169 Tenn. 532, 103 A.L 
K. 877. 

The doctrine of ejnsdem greneris 
will not be applied so as to exclude 
from the operation of a statute limit¬ 
ing specified actions ‘‘and all civil 
actions not otherwise provided for” 
actions not of the same general na¬ 
ture or kind as those specifically enu¬ 
merated.—Blakeslee’s Storage Ware¬ 
houses V. City of Chicago, 17 NE2d 
1, 369 Ill. 480, 120 ALR 715. Con¬ 
tra Keirsey v. McNeemer, 197 Ill App 
173. 

Intent to bar all suits 

The words “and all other cases 
not expressly provided for” taken in 
connection with other parts of the 
statute have been held to indicate a 
legislative intent to prescribe a bar 
for all suits, whether or not specifi¬ 
cally mentioned—Morris Plan Bank 
V. Scott, 144 S.W.2d 741, 176 Tenn 
496. 

94. U.S.—Pathe Exchange v Palke, 
C.C.A.Va., 49 F.2d 161—Harper v 
Harper, W.Va., 252 P 39, 164 C.C. 
A 159 

37 C.J. p 798 note 6. 

Survival of actions generally see 
Abatement and Revival §§ 114-186 
‘^Assignability is a common prac- 
tical test of the survivability of a 
cause of action.”—State ex rel. Sa- 
batino V. Richards, 34 S.E,2d 271, 
273, 127 W.Va. 703. 

Actions held to survive 

(1) Action' for damages occurring 
by reason of false representation.— 
Westover Court Corp. v. Eley, 40 S. 
E.2d 177, 186 Va. 718. 

(2) Action involving a direct vio¬ 
lation of property rights.—^American 
Surety Co. of New York v First Nat. 
Bank in West Union, D C.W.Va., 50 F. 
Supp. 180, modified on other grounds, 
CLC A, 141 F.2d 411, certiorari denied 
64 S.Ct. 1267, 322 US. 754, (88 L.Ed. 
1583. 

(3) Action to recover amount paid 
for worthless, stock—Trust Co. of 
Norfolk V. Fletchen, 148 S E. 785, 152 
Va. 868, 73 A.L.R 1111. 

(4) A depositors’ suit to hold bank 
directors liable for negligence.—^An¬ 
derson V. Bundy, 171 S.E. 501, 161 
Va. 1. 

(5) Father's action against negli¬ 
gent party for medical treatment to 
injured cluld and loss of child’s serv¬ 


ices.—^Watson V. Daniel, 183 S.E. 
183, 165 Va. 564. 

(6) Suit for copyright infringe¬ 
ment—Pathe Exchange v. Dalke, C 
C.AVa, 49 P2d 161. 

Actions held not to survive 

(1) Action against public officer 
and surety on his bond to recover 
statutory penalty.—State ex rel. Sa- 
batino V. Richards, 34 S.E.2d 271, 
127 WVa. 703. 

(2) Action against third person for 
negligently injuring employee in 
course of his employment.—U. S. Fi¬ 
delity & Guaranty Co. v. Blue Dia¬ 
mond Coal Co., 170 S.E. 728, 161 Va. 
373. 

(3) Action by employee against 
employer for noncompensable disease 
contracted in the course of employ¬ 
ment—Bowdler V. State Compensa¬ 
tion Com’r, 22 S.E.2d 359, 124 W.Va. 
629. 

(4) Action by prisoner against city 
jailer and surety for personal inju¬ 
ries allegedly resulting because of 
jailer’s negligence in operating and 
supervising jail—^Town of Clendenin 
ex rel. Fields v. Ledsome, W.Va, 40 
SE2d 849. 

(5) Action for damages by loss of 
use of land because of misrepresen¬ 
tations of joint purchaser—Cover v. 
Critcher, 130 S.E 238, 143 Va. 357. 

(6) Action for fraud in falsely 
promising additional territory as in¬ 
ducement to take dealer’s franchise. 
—^Vance v. Maytag Sales Corpora¬ 
tion, 165 SE. 393, 159 Va. 373. 

(7) Malpractice action.—^Pickett v. 
Aglinsky, C.C.AW.Va., 110 P.2d 628. 

(8) Natural guardian's action 
against third person for hospital ex¬ 
penses necessitated because of per¬ 
sonal injuries negligently inflicted on 
infant child.—^Ba^k^r v. Saunders, 
182 S E 289, 116 W.Va. 648. 

95. N.Y.—Marano v. LoCarro, 62 N. 

Y S.2d 121, affirmed Marano v. Roc- 

co Do Carro, 63 N.Y S.2d 829, 270 

App Div. 999—Greene v. Cuyken- 

dall, 40 N.Y.S.2d »801. 

37 C J. p 799 note 13 [a]. 

Allegai^oas material to aa action 
subject to a specific limitation will 
not render the residuary provision in¬ 
applicable if the gravamen of the 
cause of action stated in the com¬ 
plaint IS such as to render the resid¬ 
uary provision applicable.—Marano v 
LoCarro, 62 N,Y.S.2d 121, afllrmed 
Marano v. Rocco iLo Oarro, 63 N Y. 
S2d 829, 270,App.Div. 999. 

96. Tex.—Cushenberry v. Profit, 

Civ.App.. 153 S.W.2d 291, error re¬ 
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fused—Lott V. Van Zandt, Civ App., 
107 S,W.2d 761, 

Where the gravamen of the action 
does not involve fraud or mistake, a 
suit to set aside a void instrument 
has been held to be governed by the 
residuary provision.—Zakaessian v. 
Zakaessian, 161 P.2d 677, 70 Cal-App. 
2d 721. 

97. Ill —Riordan v. McIntosh, 48 N. 

E.2d 800, 319 Ill.App 248. 

Tex—^Hoerster v. Wilke, 168 SW.2d 
288, 138 Tex. 363—Eckert v. Wen- 
del, 40 SW2d 796, 120 Tex. 618, 
76 A.L R. 856—^Parker v Boyles, 
Civ.App., 197 S.W.2d 842, error re¬ 
fused no reversible error—La 
Fleaur v- Kinard, Civ App, 161 S. 
W.2d 144, error refused—Hall v. 
Miller, Civ.App., 147 SW.2d 266, 
error dismissed, judgment correct 
—Larson v. Sterling Mut. Life Ins. 
Co, Civ App., 134 SW2d 717—U. 
S. Royalty Ass’n v. Stiles, Civ.App., 
131 S W.2d 1060, error dismissed, 
judgment correct—Horsley v. Phil¬ 
lips, Civ.App., 126 S.W2d 703— 
Stroud V. Pechacek, Civ.App., 120 
S.W.2d 626—Baird v. Mills, Civ. 
App., 119 S.W.2d 889, error refused 
—Logan V Taylor, Civ App , 118 S. 
W.2d 1094—Gore v. Citizens State 
Bank, Civ.App., 88 S.W.2d 721, er¬ 
ror refused—Corpus Juris cited in 
Evans v. Southern Methodist Uni¬ 
versity, Civ.App., (87 SW.2d 918, 
919, reversed on other grounds 
Southern Methodist University v. 
Evans, 115 S.W..2d 622, 131 Tex 333 
—Conrads v. Kasch, Civ.App, 26 
SW.2d 732, error denied Kash v. 
Conrads, 31 S.W 2d 630, 119 Tex. 
449—Swink v. City of Dallas, Civ. 
App, 19 S.W.2d 601, reversed on 
other grounds, Com.App., 36 S.W 2d 
222-—Carson v. Peters, Civ.App., 
*289 S.W. 1050—Hendncks v. Mar¬ 
tin, Civ.App, '267 S.W. 1047. 

37 C.J. p 799 note 8. 

Oxul contract 

Tex—Evans v. Southern Methodisi 
University, Civ.App, 87 S W.2d 918 
reversed on other grounds South 
ern Methodist University v, ’ Ev 
ans, 115 SW.2d 622, 131 Tex. 333 
Rescission and damages 

An action to rescind a contract anc 
for recovery of damages for franc 
in connection therewith, where re 
scission IS necessary to recovery foi 
the fraud, is governed by the residu¬ 
ary section.—^American Cotton Co V 
Heierman, 83 S.W. 845, 37 Tex.Qiv 
App. 312. 

In New York 

(1) An action to rescind a transfei 
on the ground of constructive franc 
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of mistake,®^ on the ground of undue influence,^® 
and on the ground of duress,^ lack of mental capaci¬ 
ty of one of the parties,^ and various other legal 
grounds to set aside conveyances or transfers 


in fraud of creditors;^ for the reformation of 
deeds and other instruments on the ground of mis- 
take^ or fraud for an accoiinting7 where there 


is governed by the residuary section ] 5 
—Marano v. LoCarro, 62 N.T.S.Sd 
121, affirmed Marano v. Rocco Lo 
Carro, 63 N.Y.S.2d 829, 270 App Div. 
999—Hinnchs v. City Bank Farmers 
Trust Co.. 47 N.T.S,2d 75. 

(2) An action to rescind a transfer 
on the ground of actual fraud is not, 
however, governed by the residuary 
section.—Clavin v. Clavin, 41 N Y.S. 

2d 377, affirmed 45 N.Y.S.2d 937, 267 
App.Div. 760. 

98. Tex.—Pure Oil Co. v. Ross, 111 
S.W.‘2d 1076, 131 Tex. 41. 

99. Cal.—^Wade v. Busby, 152 P.2d 
754, 66 Cal.App.2d 700. 

1. Mo.—Coleman v. Crescent Insu¬ 
lated Wire & Cable Co.. 168 S.W.2d 
1060, 350 Mo. 7S1. 

2. Tex.—^Kimmell v. Tipton, Civ. 
App., 142 S.W«2d 421—Neill v. Pure 
Oil Co, Civ.App., 101 S.W.ad 402, 
error refused. 

3. Contrary to public policy or ille¬ 
gal 

Cal.—Moss V, Moss, 128 P.2d 526, 20 
Cal.2d 640, 141 A.L.R. 1422. 

Xiack or failure of consideration for 
deed 

U.S.—^Pepper v. Truitt, C.C.A.Okl., 

158 F.2d 246—Currie v. Matson, D. 
C-La., S3 F.Supp. 454. 

Nonperformance of land contracts 
La.—^Louis Werner Saw Mill Co. v. 
White, 17 So.2d 264, 205 La. 242— 
Louisiana Truck & Orange Land 
Co. V. Page, 5 So..2d 365, 199 La. 1 
—Southwestern Improvement Co. 

V. Whittington, App., 193 So. 483. 
Mich.—Wall v. Zynda, 278 N.W. 66, 

283 Mich. 260, 114 A.L.R. 1521. 

Action to set aside deed on ground | 
of infancy 

Ky.—^Henson v. Culp, 163 S.W. 465, 

157 Ky. 442—Hoffert v. Miller, 6 S. 

W. 447, 86 Ky. 572, 9 Ky.L. 732. 

4. Tex.—^Hoerster v. Wilke, 155 S.W. 

2d 288, 13:8 Tex. 263--Eckert v. 
'W’endel, 40 S.W.2d 796, 120 Tex. 

618, 76 A.L.R. 865—Horsley v. Phil¬ 
lips, Civ.App., 1’26 S.W.2d 703— 

, First Nat. Bank v. Arnold, Civ. 
App., 107 S.W.2d 737, reversed on 
other grounds 128 S.W.2d 1151, 133 
Tex. 462. 

Wash—Peeples v. Hayes, 104 Pj2d 
395, '4 Wash.2d 263. 

Constructive fraud 
N.T.—^Hearn 45 St. Corporation v. 

Jano, 27 N.E.2d 814, 283 N.Y. 139, 

^ 128 A.L.B. 1285—State of Rio I>e 
jran^ro v. E. H. Rollins &, Sons, 64 
N.T.S.2d 230—Domestic & Foreign 
V. Beuerlein, 54 N. 

548. . ^ ^ ^ ' , 


U.S.—IQthcart v. Metropolitan 
Life Ins. Co., C.C.AMo., 150 F.2d 
997, certiorari denied 66 S Ct. 267, 

326 U.S. 777, 90 L Ed. 470, rehear¬ 
ing denied 66 S Ct. 469, 326 U.S. 
812, 90 L.Ed. 496, and 66 S.Ct. 520, 

327 U.S. 813, 90 L Ed. 1038. 

I Kan.—Travis v. Click, 96 P.2d 6.24, 

I 150 Kan 718, adhering to 91 P.2d 
41, 150 Kan. 132. 

La.—Mims v. Sample, 186 So. 66. 191 
La. 677—Louisiana Oil Refining 
Corporation v. Gandy. 121 So. 1S3. | 
168 La. 37, appeal dismissed and 
certiorari denied Gandy v. Louisi¬ 
ana Oil Refining Corporation, 50 S. 
Ct. 65. 280 U.S. 516, 74 L.Ed. 587 
—Sharpe v. Hayes, App., 171 So. 
862. 

Okl.—^Hoskins v. Stites, 78 P.2d 413, 
182 Okl. 455. 

Tenn.—Killebrew v. Ray, 181 S.W.2d 
334, 181 Tenn. 333—Barnes v. 

Barnes, 8 S.W.2d 481, 157 Tenn. 
332. 

Tex.—Pure Oil Co. v. Ross, 111 S.W. 
2d 1076, 131 Tex. 41—Cleveland 
State Bank v. Gardner, Com.App., 
286 S.W. 173—^Kahanek v. Kahanek, 
Civ.App., 192 S.W.2d 174—Mathis 
V. Stockdick, Civ.App., 189 S.W.2d 
106, error refused—Saunders v. 
Hornsby, Civ.App, 173 S.W.2d 795, 
error refused—^Kennedy v. Ellisor, 
Civ.App., 154 S.W.:2d 284, error re¬ 
fused—Kennedy v. Brown, Civ. 
App.. 113 S.W.2d 1018, error dis¬ 
missed—Yost V. Wilson, Civ.App., 
27 S.W.2d 286. 

37 C.J. p 799 note 9, p 800 note 39 
Cwl (14). 

Buie that cloud ou title is coutiuTU 
iug injury as to which the statute 
of limitations does not apply, is with¬ 
out application where it is necessary 
to reform an instrument which is al¬ 
leged to create a cloud on title, on 
ground of mutual mistake.—Waring 
V. Lockett, Tex.Civ.App., 118 S.W.2d 
1000, error dismissed. 

Action held not to involve refor¬ 
mation so as to be subject to resid¬ 
uary statute of limitations. 

Kan.—Poster v. Allen, 152 P.2d 818, 
159 Kan. 116. 

Tex.—Markum v. Markum, piv.App., 
273 S.W. 296. 

6. N.Y.—^Hanover Mre Ins. Co. v. 
Morse Dry Dock & Repair Co., 200 
N.B. 589, 270 N.Y. 86, reargumeht 
denied '2 N.E.2d 680, 271 N.Y. 531. 

Tex.—^Kahanek v. Kahanek, (;;jiv.App„ 
192 S.W.2d 174—Bell v. Esterak, 
Civ.App., 150 S.W.2d 301. 

37 C,X p 800 note 39 [w] (14), 

7. Cal-—Shearer v. I^vis, 155 P^td 
708, 67 Ca.I.App.2d 878~A.nstiii v, 
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Harry E. Jones, Inc., 86 P.2d 379, 
30 Cal.App.2d 362. 

N.Y.—Goldstein v. Tri-Continental 
Corporation, 24 N.E 2d 728, 282 N. 
Y. 21, motion denied 26 N.E‘2d 813, 
282 N.Y. 683—Buttles v. Smith, 22 
N.E.2d 350, 2S1 N.Y. 226—Gottfried 
V. Gottfried, 56 N.Y.S.2d 50, 269 
App.Div. 413—Chance v. Guaranty 
Trust Co. of New York, 21 N.Y.S. 
2d 356, 260 App.Div. 216—Bliss v. 
Omnibus Corporation, 7 N.Y.S.2d 
979. 169 Misc. 662—Gambold v. 
MacLean, 215 N.Y.S. 607, 126 Misc 
820. 

Ohio.—^Woodworth v. Banning, 163 N. 

E. 60, 29 Ohio App. 81. 

37 C.J. p 799 note 11. 

Accounting between partners 
Cal.—Swan v. Smith, '283 P. S29, 102 
Cal.App. 541—Freeman v, Donohoe, 
223 P. 431, 65 Cal.App. 65. 

Accounting and liguidation of a part¬ 
nership 

La.—^Joyner v. Williams, 200 So. 816, 
197 La. 43. 

Acco unting between principal and 
agent 

Cal.—Swan v. Smith, 283 P. 829, 102 
Cal.App. 541. 

La.—^Parish of Evangeline v. Guil¬ 
lory, 138 So. 649, 173 La. 732—New- 
lin v. New Orleans Public Service, 
123 So. 328, 168 La. 794—Southern 
Union Life Ins. Co. v. Godcheaux, 
132 So. 376, 15 La.App. 540. 

37 C.J. p 800 note 39 [k] (7). 

Accounting of proceeds of Joint ven¬ 
ture 

I —Silberfeld v. Swiss Bank Cor¬ 
poration, 60 N.Y.S.'2d 838, 183 Misc. 
234, affirmed 52 N.Y.S.2d 583, 268 
App.Div. 984. 

Distributee’s right against adminis¬ 
trator 

In re Jacobs' Estate, 12 N.Y. 
S.2d 605, 257 App.Div. 28. 

Actions against corporate directors 
or officers 

(1) In New York, prior to the 
adoption of a specific limitation, the 
residuary section applied to actions 
by a representative stockholder 
against the directors or others occu¬ 
pying a fiduciary relationship to the 
corporation, to recover wrongful’ 
profits, where an accounting was nec¬ 
essary.—Sialkot Importing Corp. v. 
Berlin, 68 N.B.2d 501, 295 N.Y. 482— 
Jno, Dunlop's Sons v. Dunlop, 34 N. 
E.2d 344, 2i85 N.Y. 333—Potter v. 
Walker, 11 N.E.2d 335. 276 N.Y. 15— 
M6ncher v. Richards, 9 N-Y.S.2d 990, 
256 App.Div. 280, reargument denied 

II N.Y.S.2d 667, 256 ApsuDiv. 1003— 
Goldberg v. Berry, 247 N.Y.S. 69, 231 
App.Div. 165—Chance v. Guaranty- 
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is a trust relationship between the partiesfor 
the establishment or enforcement of a trusts not 
based on actual fraud,and even though an ac¬ 
counting is asked for as merely incidental to the 
action for redemption from a mortgage or deed 
of trust for consequential damages to real prop¬ 
erty as distinguished from actions of trespass 


for the recovery of unpaid taxes for the en¬ 
forcement of a substantial right by mandamus 
to probate a will;i6 for divorce based on acts 
complete in themselves and not of a continuous 
nature and various other suits in equity, ac¬ 
tions at law, and statutory remedies for which no 
other limitation has been prescribed.^^ 


Trust Co. of New York, 298 N.T.S. 
17, 164 Misc. 346, affirmed, App.Div., 
;29*7 N.Y.S. 293, 2'51 App Div 855— 
Goodman v. Goodman & Suss Clothes 
Corp., 68 N.T.S.2d 281—Pollack v. 
Warner Bros. Pictures, 39 N.T.S.2d 
681, modified on other grounds 41 
N.Y.S.2d ‘225, 266 App.Div. 118— 

Druckerman v. Harbord, 31 N.Y.S.2d 
867. 

(2) Since the adoption of a spe¬ 
cific limitation governing such suits 
the residuary section no longer ap¬ 
plies.—Gottfried V. Gottfried, 66 N. 
Y.S.2d 50, 1269 App.Div. 413. 

2, N.T.—^Keys v. Leopold, 210 N.T.S. 

406, 213 App.Div. 760. 

37 C.J. P 799 note 12. 

9, TJ.S.—'White v. Federal Deposit 
Ins. Corporation, C.C.A.Va., 122 P. 
2d 770, rehearing denied 124 F.2d 
429, certiorari denied Federal De- 
IK)sit Ins. Corporation v. White, 62 
S.Ct 1043, 316 TJ.S. 672, 86 L.Ed, 
1747—^Banister v. Solomon, C.C.A. 
N.T., 126 F.2d 740. 

Cal.—Beckwith v. Bugbee, 140 P.2d 
41. 59 Cal.App.2d 719—Siem v. 

Hjelm, 121 P.2d 87, 49 Cal.App.2d 
148—^Easton v. Geller, 3 P.2d 74, 
116 Cal.App. 677—City of Petaluma 
V. Hickey, 266 P. 613, 90 Cal.App. 
616. 

Idaho.—Cruzen v. Boise City, 74 P.2d 
1037, 58 Idaho 406. 

Pool V. Pool, App.. 16 So.2d 132. 
jjf.Y.—Sialkot Importing Corp. v. Ber¬ 
lin, 68 N.B.2d 601, .296 N.T. 482— 
Turner v. American Metal Co., 60 
N,T.S.2d 800, 268 App.Div. 239, ap¬ 
peal dismissed 66 N.E.’2d 591, 296 
N.T. 822—Sachs v. Cluett Peabody 
& Co., 39 N.T.S.2d 863, 565 App.Div. 
£97, affirmed '63 N.B.2d 241, 291 
IT.T. 772—Chance v. Guaranty 
Trust Co. of New York, 21 N.T.S. 
2d 366, 260 App.Div. 216—Hifier v. 
Calmac Oil & Gas Corpora;tion, 10 
N.T.S.2d 631, 268 App.Div. 78, af¬ 
firmed 16 N.T.S.2d 104, 268 App. 
Div. 78—Sfeligson’v. Weiss, 2'27 N. 
Y.S. 338, 22i2 App.Div. 634—Gam- 
bold V. MacLean, 215 N.T.S. 607, 
126 Mlsc. 820. 

—Teachey v. Gurley, 199 S.B. 83, 
214 N.C. 288—^Miller ▼. Miller, 167 
S.B. 604, 200 N.C. 468. 

Ohio.—Woodworth v. Banning, 163 
N.B. 60, 29 Ohio APP- 81. 

Tex*^-Peek v. Berry, 184 S.W.2d 272, 
143 Tex. 294, 166 A.L.R. 949 —Pon- 
drom V. Gray, Civ.App., 289 S.W. 
79, reversed on other grounds Pon- 


drum V. Gray, Com.App.. 298 S.W. 
409, modified on other grounds and 
rehearing denied 1 S.W.2d 278. 

37 C.J. p 799 note 13. 

An action by a joint advaatnrer to 
establish his interest in property ac¬ 
quired is founded on the agreement 
out of which the trust arose, and is 
governed by this residuary section.— 
Royer v. Dobbins, 239 P. 167, 111 Okl. 
156—Cassidy v. Gould. 208 P. 780, 86 
Okl. 217. 

10. Cal.—Unkel v. Robinson, 126 P. 
48*5, 163 Cal. 6i8. 

37 C.J. p 799 note 14. 

Special statutes limiting actions or 
suits for relief on the ground of 
fraud see supra § 91. 

11. Cal.—^Hannah v. Canty, 167 P. 
373, 175 Cal. 763—Taylor v. Odell, 
122 P.2d 919, 50 Cal.App.2d 115. 

12. N.T.—Hubbell v. Sibley, 50 N.T. 
468. 

, 42 C.J. p 388 note 23. 

Actions for redemption as subject to 
limitation governing actions for re¬ 
covery of real property see supra S 
40. 

In Texas 

(1) A suit to enforce an "‘equity of 
redemption** has been held to be sub¬ 
ject to the residuary section.—Count- 
iss V. Baldwin, Civ.App., 161 S.W.2d 
235, error dismissed. Judgment cor¬ 
rect. 

(2) On the other hand, a conten¬ 
tion that a right to redeem was bar¬ 
red by the residuary section has been 
overruled.—Shell Oil Co. v. Howth, 
159 S.W.2d 483, 138 Tex. 367. 

13. Idaho.—^Idaho Gold Dredging 
Corporation v. Boise Payette Lum¬ 
ber Co., ‘2:2 P.2d 147, 52 Idaho 766. 

Utah.—^Johnson v. Utah-Idaho Cent. 
By. Co., 249 P. 1036, 68 Utah 309— 
O’Neill V. San Pedro, L. A. & 5. D. 
B. Co., 114 P. 127, 38 Utah 475. 
■^ash.—^Pettigrrew v. McCoy-Loggie 
Timber Co., 245 P. 22, 138 Wash. 
619 

37 C.J. p 781 notes 68 [b], 84, p 800, 
notes 32, 39 [x] (1), (2). 
Consequential damages as result of 
taking of property for public use 
Mont.—Stranahan v. City of Havre, 
1X9 P;2d 629, 112 Mont 591, 139 
A.L.R. 12^6, 

14. Mich.—^Atkinson v. Cobo, 9 N.W. 
2d 658, 306 Mich. 323. 

61 CJ^. P 10^9 note 18. 

15 . Cal.—W. R. Grace ^ Co. v. 
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ifornia Employment Commission, 
151 P.2d 215, 24 Cal..2d 720. 

Miss.—Fuqua v. Board of Sup’rs of 
Itawamba County, 4 So.2d 360, 192 
Miss. 6 . 

Mont.—State ex rel. Phillips v. Ford, 
151 P.2d 171, 116 Mont. ISO— State 
ex rel. De Kalb v. Ferrell, 70 P.2d 
290, 105 Mont 218. 

37 C.J. P 800 note 29. 

Application of statutes of limitation 
generally to mandamus proceedings 
see supra § 102. 

Mandamus to establish status of civil 
service employees 

Ill. —^People ex rel. Roach v. Dunham, 
66 N.E.2d 446, 328 Ill.APP* 584— 
People ex rel. Fox v. Dunhani, 63 
N.E.2d 138, 326 Ill.App. 662. 

16. Ky.—Combs v. Jent 176 B.W. 
1031, 164 Ky. 636. 

37 C.J. p 800 note 35. 

17. Tex.—^Franzetti v. Franzetti, 

Civ.App., 120 S.W..2d 123. 

18. In Arizona the residuary sec¬ 
tion has been applied to: 

( 1 ) Action on letter written and 
mailed outside state acknowledging 
previously barred debt and promis¬ 
ing to pay it.—Moore v. Diamond 
Dry Goods Qo., <54 P.2d 563, 47 Arlz. 
128. 

(2) Action to recover alleged ille¬ 
gally assessed taxes which had been 
paid.—^Maricopa County, Ariz., v. 
Roseveare, C.C.A.Ariz., 80 F.2d 991. 

(3) Suit by purchaser to establish 
implied lien for improvements on 
vendor’s default.—Pima Farms Co. 
v. Elliott, 268 P. 304, 32 Ariz^ 842, 

In Arkansas the residuary section 
hq-g been applied to: 

(1) Action by mother for seduc¬ 
tion of her daughter.—^Breining v. 
Lippincott 187 S.W. 916, 125 Ark. 
77—37 C.J. p 803 note 48 [a]. 

(2) Action hy pretermitted chdl'- 
dren to recover their share in es¬ 
tate.—^James v. Helmich, 67 S.W.2d 
829, 186 Ark. 1053. 

(3) Action to enforce double lia¬ 

bility of stockholder of natio^sfai 
bank.—^Armstrong v. McAdami 
A.Ark., 46 F.2d 931. i - 

(4) Action to recover monSy; 3 «d 
defendant on void contract 
verted.—Core v. McW'iliiams O 0 b,^J ^8 
S.W. 879, 179 Ark. 112. 

< 6 ) Action to suf charge and cor¬ 
rect account of labile officer, after 
Judicial settleinent of his account— 
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(3) Other suits, actions, or reme¬ 
dies see 3'7 CJ. p SOO note 39 [ej. 

Xu Illinois the residuary section 
has been applied to: 

(1) Action based on foreig-n judg:- 
ment —Truscon Steel Co of Canada, 
Limited, V. Biegler, 2S X E 2d 623, 
206 IllApp. ISO—34 CJ p llOS note 
35 rg]~37 C.J. p SOO note 39 [f] (1). 

(2) Action based on statutory lia¬ 
bility. 

U S —Culhane v. Smith, D.O Ill., 19 

PSupp 226. 

Ill.—Mueller v. Bittle, 53 N.E 2d 56, 

321 IllApp 363. 

37 C J. p 7S7 note 46 [a]. 

(3) Action for compensation for 
services rendeied not based on writ¬ 
ten contract.—^Harry Goidstine Real¬ 
ty Co. V City of Chicago, 29 N E 2d 
283, 306 IllApp 556. 

(4) Action on claims of creditors 
of corporation as against stockhold¬ 
ers under statute —Martin v. Hey- 
mann, 251 Ill.Ap'p. 89. 

(5) Action on sheriff's bond for 
officer's wrongful act —^People for 
Use of (Stubblefield v. Wochner, 244 
Ill.App. 30. 

(6) Action to enforce statutory 
liability of stockholders of national 
bank.—Culhane v. Smith, supra. 

(7) Action to recover interest on 
statutory liability of stockholders of 
national bank—Garvy v. Wilder, C. 
aA.Ill., 121 P2d 714. 

(8) Action to recover amount due 
upder relief act.—^Lyons v. Morgan 
County, 40 X.E.2d 103, 313 IllApp 
296—People ex rel. Powles v. Alex¬ 
ander County, 35 N.E 2d 92, 310 Ill 
App. 602. 

(9) Action to recover interest on 
a judgment, the principal of which 
has been paid.—^Blakeslee’s Storage 
Warehouses v. City of Chicago, 17 
N.E.2d 1, 369 Ill. 480, 120 A.L R. 715 
—Guaranty Mortg. & Sec. Co. v City 
of Chicago, 65 N.E 2d 632, 328 Ill 
App. 276—Chicago Wood & Coal Co. 
V. City of Chicago, 17 N.E.2d 604, 297 
IllApp. $41. 

(10) Actions on the case for fraud 
and deceit.—Bates v. Bates Mach. 
Co., 82 N-E. 911, 230 Ill 619—McNeil 
V. Bulkley, 269 Ill.App. 1—^Milwau¬ 
kee Commercial Bank v. Bennett, 249 
Ill.App. 456. 

(11) Husband's action to recover 
doctor’s bills for injuries to wife.— 
Roth V. Lundin, 237 IllApp. 456. 

(12) Stockholders’ suit to cancel 
issue of stock.—^Jackson v. Ander¬ 
son, 189 N.E 924, 355 Ill 5‘50. 


(2) Action to foreclose vendor’s 
lien.—Mocre v. Cencion, 46 N.E 2d 
273, 112 Ind.App. 680. 

(3) Action to redeem from tax 
sale.—Gibson v. Bernstein, 126 N E. 
491, 72 Ind.App. 681. 

(4) Statutory remedy by writ for 
assessment of damages for right of 
w'ay taken by railroad company,— 
Shortle v. Terre Haute & L. R. Co., 
30 XE 1084, 131 Ind 338—Shortle v. 
Louisville, X. A. & C R. Co., 30 XE: 
639, 130 Ind. 50'5. 

(5) Other suits, actions, or reme¬ 
dies see 37 C.J. p SOO note 39 [gj. 

In Iowa the residuary section has 
been applied to: 

(1) Action against corporation di¬ 
rectors on statutory Ifability for 
debts of corporation incurred in ex¬ 
cess of statutory limit.—Preston v. 
Howell, 257 N.W. 415, 21*9 Iowa 230, 
97 ALR 1140. 

(2) Action for refund of sheriff’s 
fees paid as costs in foreclosure sale. 
—-Liljedahl v. Montgomery County, 
257 N.W. 523, 212 Iowa 951—George 
V, Webster County, 233 N.W. 49, 211 
Iowa 164. 

(3) Action to compel refund of 
taxes paid through mistake and er¬ 
roneous interpretation of statute.— 
Lincoln Nat. Life Ins. Co. v. Fischer, 
17 N.W.2d 2'73, 235 Iowa '506. 

I 

(4) Actions to enforce rights or 
liabilities created by statute.—^Pres¬ 
ton V. Howell, supra—George v. 
Webster County, supra. 

(5) Equitable action against coun¬ 
ty and county officials to recover 
taxes illegally exacted.—^Crawford 
County Trust Savings Bank v. 
Crawford County, Iowa, C.C A Iowa, 
66 F.2d 971, certiorari denied 54 S. 
Ct. 439, 291 US, 664, 78 L Ed. 1055, 
Crawford County Trust & Savings 
Bank of Dennison, Iowa v. Crawford 
County, Iowa, 54 S Ct. 439, 291 US 
664, 7iS L.Ed. 1055, and Farmers" 
State Bank of Dow City, Iowa v. 
Crawford County, Iowa, 54 S.Ct. 439, 
291 U.S 664, 78 L.Ed. 1055. 

(6) Other suits, actions, or reme¬ 
dies see 37 C.J. p 800 note 39 [h]. 

In Kansas the residuary section 
has been applied to: 

(1) Action to enforce judgment.— 
Citizens State Bank of Pratt v. 
Parmer, 64 P.2d 561, '145 Kan, 103— 
Bryant v. Clements, 46 P.2d 7, 142 
Kan. 154. 

(2) Other suits, actions, or reme¬ 
dies see 37 C.J. p 800 note 39 [i]. 


Sims V. Craig, 286 S.W. 867, 171 Ark. 
492. 

(6) Actions based on fraud. 
U.S—Yudin v. Carroll, D.C.Ark., 57 

P.Supp 793. 

Ark—Kahn v. Hardy, 144 S.W.2d 

725, 201 Ark. 252 

(7) Other suits, actions, or reme¬ 
dies see 34 C J. p 1108 note 35 [b] 

(1)—37 CJ. p SOO note 39 [a]. 

In California the residuary sec¬ 
tion has been applied to' 

(1) All suits in equity not strictly 
of concurrent cognizance in law and 
equity—Moss v. Moss, 12'S P 2d 526, 
20 Cal 2d 640, 141 AL.R. 1422—37 

C. J p SOO note 37. 

(2) Action to vacate judgment.— 
Hynes v. M J. & M M. Consolidated, 
144 P. 144, 168 Cal. 651. 

(3) Corporation's cause of action 
to determine adverse claims on al¬ 
leged obligations of corporation.— 
Wenban Estate v. Hewlett, 227 P. 
723, 193 Cal. 675. 

(4) Creditors’ bill or bill in nature 
of creditors’ bill—Sherman v. S K 

D. Oil Co., 197 P. 799, 185 Cal. 534. 

(5) Other suits, actions, or reme¬ 
dies see 37 C.J. p 800 note 39 [b]. 

In the District of Columbia the 
residuary section has been applied 
to: 

(1) Action against principal for 
damages for assault by agent of 
railroad—Mellon v. Seymoure, 12 F. 
2d 836, 56 App D.C. 301. 

(2) Action to collect assessment 
imposed on stockholder in insolvent 
national bank.—Strasburger v, 
Schram, 93 P.2d 246, $8 App D.C. 87. 

(3) Action to recover double 
amount of rent paid in excess of 
maximum rent ceiling—Shenk v. Co¬ 
hen, DC.Mun.App., 51 A.2d 298. 

(4) Other suits, actions, or reme¬ 
dies see 37 C.J. p '800 note 39 [c]. 

In Plorida the residuary section 
has been applied to: 

(1) Action based on a conspiracy 
to do wrong resulting in injury,— 
Faulk V. Allen, 12 So.2d 109, 152 Fla. 
413. 

(2) Action for injuries allegedly 
sustained by plaintiff while a pas¬ 
senger in defendant’s automobile due 
to negligence of defendant's agent — 
Warner v. Ware, 182 So. 605, 136 
Fla. 466. 

(3) Other suits, actions, or reme¬ 
dies see 37 C.J. p 800 note 39 [d]. 

la Idaho the residuary section has 
been applied to: 

(1) Action against bank for de¬ 
posit.—^Prewett v. First Nat. Bank, 
262 P. 1057, 45 Idaho 451. 

(2) Action to revive judgment aft¬ 
er failure of title on execution sale. 
—Gertztowt v. Humphrey, 27 P.2d 
$4. 53 Idaho 631* 


(13) Other suits, actions, or rem¬ 
edies see 37 C.J. p '800 note 39 [f]. 

la ludiaaa the residuary section 
has been applied to: 

(1) Action to establish lien on 
realty.—^FederaJ Land Bank of 
Louisville V. 'Luckenbill. 13 N.E 2d 
531, 213 Ind. 616. 
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la Keatacky the residuary section 
has been applied to: 

(1) Action by surviving partner 
for settlement of partnership affairs. 
—^Johnson v. Fetter, 7 S.W. 2d 241* 
224 Ky. 788. 

(2) Action to compel issuance of a 
new bond in place of a lost original. 
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—Pensacola & A. R Co. v. Hilton, 
144 S.W. 1077, 147 Ky. 553. 

(3) Other suits, actions, or reme¬ 
dies see 37 C.J. p 800 note 39 [j]. 

In liouisiana the residuary section 
has been applied to: 

(1) All personal actions, except 
those enumerated —Louisiana Truck 
& Orange Land Co. v Page, 5 So.2d 
365, 199 La 1—Clark v. Life Ins. Co. 
of Virginia, 164 So. 417, 183 La. 566 

_Burdin v. Burdin, 129 So. 651, 171 

La. 7—Roussel v. Railways Realty 
Co, 115 So 742, 165 La. 536—^Watson 
V. New York Mut. L Ins. Co, 72 So. 
189, 139 La. 737. 

(2) Action, based on obligation im¬ 
posed by law on possessor in bad 
faith to restore to lawful owner all 
revenues of his property of which he 
has been deprived —In re Union 
Cent. Life Ins. Co., 23 So.2d 63, 208 
La 253—Roussel v Railways Realty 
Co., 115 So. 742, 165 La. 536. 

(3) Action based on obligation un¬ 
der quasi contract —Smith v. Phil¬ 
lips, 143 So. 47, 175 La. 198—Miller 
V. Krouse, App., 177 So 4 72—Roney 
V. Peyton, App , 159 So 469, amend¬ 
ed 160 So. 131—Succession of Sa¬ 
vant, 132 So. 263, 15 La App. 396— 
37 C.J. p 800 note 39 [k] (14). 

(4) Action by dentist on oral con¬ 
tract for payment of dental bilk— 
Core v. Veith, App., 156 So. 823. 

(5) Action for damages for breach 
of executory contract—Bandel v. Sa¬ 
bine Lumber Co, 193 So. 359, 194 La. 
31—Levin's Auction Exchange v. 
Samuels, App , 28 So 2d 340. 

(6) Action for restitution of price 
allegedly paid for realty purchased 
under warranty of title, on account 
of the loss of totality of realty.— 
Raines v. Lyons, App., 6 So 2d 364 

(7) Action for specific perform¬ 
ance of contract.—Levin's Auction 
Exchange v 'Samuels, supra. 

(8) Action on account which has 

been specifically acknowledged in 
writing by party sought to be 
charged.—Harman v. Legrande, 91 
So. 726, 151 La. 253—Brown v. 

White^ App , 29 So 2d 193—Davidson 
V Police Jury, Parish of Beauregard, 
App., 20 So 2d 618—Puritan Chemical 
Co. V. Vernon Parish Police Jury, 
App., 178 So 888—^White Bros. Co. v. 
Shinn, App, 160 So 823—W. T. Raw- 
leigh Co. V. Thrasher, App, 153 So. 
719 

(9) Action on bond given to secure 
account.—Michelm Tire Co. v. Del- 
court, App., 150 So 303. 

(10) Action on claim for furnish¬ 
ing lodging to deceased ^y one not 
having other lodger or tavern, hotel, 
or lodging house business—Succes¬ 
sion of Bierce, 132 So. 783, 171 La. 
1047,—Galjour v. Succession of Gal- 
Jour, 1 La App. 734, dissenting opin¬ 
ion 2 La App. 803. 

(11) Action on claim of contrac¬ 


tor or undertaker for performing 
Dob for which he furnished labor and 
material, whether or not price was 
agreed on or work executed under 
written or verbal contract.—^Antoine 
V. Pranichevich, 167 So. 98, 184 La. 
612. 

(12) Action on promise to pay 
definite amount on happening of 
named contingencies-—Rudnick v. 
Union Producing Co., 25 So.2d 906, 
209 La. 943. 

(13) Action to enforce resolutory 
condition in deed or contract for sale 
of real estate.—Louis Werner Saw 
Mill Co. V. White, 17 So 2d 264, 205 
La. 242—^Askew v. Vicksburg, S. & 
P. By. Co., 132 So. 510, 171 La. 947— 
R. E. E. De Montluzin Co. v. New 
Orleans & N. E R. Co.. 118 So. 33, 
166 La. 822—Southwestern Improve¬ 
ment Co. V. Whittington, App,, 193 
So. 483. 

(14) Action to obtain reimburse¬ 
ment of taxes, or other obligations 
paid for and on behalf of another. 
U iS.—Metropolitan Life Ins. Co. v. 

Haack, DC La., 50 P.Supp. 55. 

La.—First Federal Savings & Loan 
Ass’n of Shreveport v. Blanchard, 
197 So. 280, 195 La. 697—Hager- 
dorn V. Klotz, App., 185 So. 658— 
Johnson v. Hall, App,, 185 So 64— 
Calhoun & Barnes v. Epstein Land 
& Improvement Co., App., 165 So 
539—McElroy v. Parry, App, To2 
So 793 

(15) Action to recover dividends 
accruing under insurance policy.— 
Scott V. New York Life Ins Co., 
App , 16 So.2d 685. 

(16) Action to recover on insur¬ 
ance policy.—Clark v. Life Ins. Co. 
of Virginia, 164 So. 417, 183 La. 566 
—^Watson V. New York Mut. L. Ins. 
Co, 72 So. 189, 139 La. 737. 

(17) Action to recover royalties 
under a mineral lease.—Sartor v 
Arkansas Natural Gas Corporation, 
O.C.ALa, ill P.2d 772, certiorari de¬ 
nied 59 set. 243, 305 U S. 649. '83 L 
Ed. *420, rehearing denied 59 S.Ct. 
250, 305 U.S. 675, 83 L Ed. 437. 

(18) Suit against administrator of 
tutor’s estate and surety on his bond 
for failure to list ward as preferred 
creditor.—^Hall v. Courtney, 165 So 
458, 184 'La. 80. 

(19) Suit against surety on indem¬ 
nity bond given for payment of dam¬ 
ages arising ex delicto.—Galverina 
V. Ben L. Lewis Corporation, App., 
165 iSo. 29—Murrin v. Sheldon, App., 
165 So. 26. 

(20) Other suits, actions, or reme¬ 
dies see 37 C J. p 7'82 note 87 [c], p 
800 note 39 [k]. 

In Hilichignn the general limitation 
on personal actions has been applied 
to: 

(1) Action at law by bondholder 
against trustee to recover damages 
based on fraud and misrepresenta^ 
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tion.—Thatcher v. Detroit Trust Co, 
285 N.W. 2, 288 Mich, 410, 122 ALR 
282. 

(2) Action for recovery of sales 
taxes unlawfully collected.—Metzen 
V. Department of Revenue, 17 N.W. 
2d 860, 310 Mich. 622. 

(3) Action to enforce bank stock¬ 
holder’s statutory liability. 

U.S.—Schram v. Lucking, D C.Mich., 
31 F.Supp. 749, affirmed, C C.A., 
Lucking V. Schram, 117 P.2d 160 
Mich—^Walper v. Knowles, 295 N.W. 
363, 295 Mich. 687. 

(4) Action to recover deficiency 
judgment against grantee, who ac¬ 
cepted deed reciting that grantee as¬ 
sumed and agreed to pay mortgage. 
—Schram v. Coyne, OCA Mich., 127 
P.2d 205, certiorari denied 63 S.Ct. 48, 
317 U.S. 652, 37 L.Ed. 525. 

(5) Action to recover workmen’s 
compensation award not certified to 
circuit court.—Buzzn v. Muncey 
Cartage Co., 226 N.W. '836, 248 Mich. 
64. 

(6) Actions based on express or 
implied contracts.—Abbott v. State, 
6 N.W‘.2d 900, 303 Mich, 675—Thatch¬ 
er V. Detroit Trust Co, 285 N.W. 2, 
288 Mich. 410, 122 A.L.R 282. 

(7) Actions based on fraud. 

U. S.—Berry v. Chrysler Corp., C.C.A. 
Mich., 150 F.2d 1002. 

Mich.—Sweet v. Shreve, 247 N.W. 
711, 262 Mich. 432. 

(8) Other suits, actions, or reme¬ 
dies see 37 C.J. p jSOO note '39 [Z]. 

In Minnesota the residuary section 
has been applied to: 

(1) Action against bank directors 
for receiving deposit with knowledge 
of bank’s unsafe condition.—Olesen 

V. Retzlaff, 238 NW- 12, 184 Minn. 
624, 78 A.L.R. 891, affirmed 239 N.W. 
672, 184 Minn 624, 78 A L.R. 891. 

(2) Application and proceeding to 
obtain Judgment for compensation 
payments in default.—Stnzich v. 
Zenith Furnace Co., 223 N.W. 926, 
176 Minn. 554. 

(3) Equitable action to abate or 
enjoin a nuisance.—Eastman v. St. 
Anthony Falls Water-Power Co, 12 
Minn 137—37 C.J p 1800 note 27. 

In Mississippi the residuary sec¬ 
tion has been applied to; 

(1) Action against stockholders of 
insolvent bank for their double lia¬ 
bility—^Rather v. Moore, 173 So. >664, 
179 Miss. 78. 

(2) Action by public officer to re¬ 
cover his statutory compensation,—> 
De Soto County v. Wood, 116 So. 738, 
150 Miss. 4*32. 

(3) Action for alienation of affec¬ 

tions.—Brister v. Dunaway, 115 So. 
36, 149 Miss 5. * 

(4) Action for alleged negligence 
of employer in retaining servant 
with violent temper.—Jones v Alden 
Mills, 116 So. 438, 150 Miss. '90 
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<5) Action to recover compensa¬ 
tion for land wrongfully withheld.— 
Xiouisiana & Mississippi R. Transfer 
Co. V. Xong, 131 So. S4, 159 Miss. 654. 

<6) Actions on liabilities provable 
by a writing.—^Neely v. Johnson- 
Barksdale Co., 12 So 2d 924, 194 Miss. 
529—Rather v. Moore, 173 So. 664, 
179 Miss. 78—Champion Chemical Co. 

V. Hank, 165 So. 807, 174 Miss. 732— 
Milam V. Paxton, 134 So. 171, 160 
Miss. 562—^De Soto County v. Wood, 
116 So. 738, 150 Miss. 432—37 C.X P 
756 note 31. 

(7) Other suits, actions, or reme¬ 
dies see 37 C.J. p 800 note 39 [m]. 

In Nebraska the residuary section 
has been applied to: 

(1) Action for recovery of fees 
withheld by clerk of district court.— 
Thurston County v. Farley, 260 N. 

W. 397, 128 Neb. 756. 

(2) Action to enforce statutory 
right to refund of money paid for 
property at tax sale, which was sub¬ 
sequently declared void.—McDonald 
V. Lincoln County, 4 N.W.2d 903, 141 
Neb. 741. 

(S) Other suits, actions, or reme¬ 
dies see 37 C.J. p 800 note 39 [n]. 

In New BCampshire a clause fixing 
a limitation for personal actions not 
otherwise provided has been applied 
to actions on simple contracts.— 
Burns Mortg. Co. v. Hardy, D.C.N.H., 
19 P.Supp. 827, affirmed, C.C.A., 94 
F.2d 477. 

la New Mexico the residuary sec¬ 
tion has been applied to an action 
to foreclose an improvement assess¬ 
ment lien imposed under taxing pow¬ 
er of the state.—^Altman v. Kilbum, 
116 P.2d 812, 45 N.M. 4'53, 136 A.L. 
R. 554. 

m New Tork the residuary section 
has been applied or said to apply to: 

(1) Suits in equity generally.— 
Hanover Fire Ins. Co, v. Morse Dry 
Dock & Repair Co., 200 N.E. 589, 270 
N.Y. 86, reargument denied 2 N.E.2d 
680, 271 N.Y. 531—Hifler v. Calmac 
Oil & Gas Corporation, 10 N.T.S.2d 
531, 255 App.Div, 78, motion to dis¬ 
miss denied 16 N.T.S.2d 104, 258 App. 
Div. 78—Mencher v. Richards, 9 N. j 
T.S.2d 990, 25*6 App.Div. 280, reargu¬ 
ment denied 11 N.T.S.id 557, 256 
App.Div. 1003—Chance v. Guaranty 
Trust Co. of New York, 297 N.Y.S. 
293, 251 App.IMv. 855—^Mintzer v. 
Windsor Lamp Mfg. Oo., 23 N.Y.S.2d 
990, 175 Misc. 551-—Chance v. Guar¬ 
anty Trust Co. of New York, 298 N. 
Y.S. 17, 164 Misc. 346, affirmed 297 
K.T.S. 393, 251 App.Div. i856—Mein- 
h^ V. Millstein, 289 N.Y.S. 206, 159 
Misc. 889, reversed on other grounds 
2i93 K.Y.S. 966, 162 Misc. 22—Vogel 
Vi. CSlty Bank Farmers’' Trust Co., 
272 N-Y.S. 643, 152 Misa l^In re 

g gteich’s Estate, 247 N.Y.S. 437, 138 
^i|S(Q. 823—^In re D^tz^s Estate, 235 : 
7«6, 134 '393—37 C.J. p 

t fo| (1). 


(2) iSuits in equity where plaintiff 
may have remedy at law, if remedy 
at law is inadequate and imperfect. 
—Hearn 45 St. Corporation v. Jano, 
27 K.E.2d 814, 233 N.Y. 139, 128 A.L. 

R. 1285—^Hanover Fire Ins. Co. v. 
Morse Dry Dock & Repair Co., 200 
N.E. 589, 270 N.Y. 86, reargument 
denied 2 N.E.2d 680, 271 N.Y. SSI- 
Chance V. Guaranty Trust Co. of 
New York, 298 N.Y.S. 17, 164 Misc. 
346, affirmed 297 N.Y.S. 293, 251 App. 
Div. '855—Marano v. LoCarro, 62 N. 
Y.S.2d 121, affirmed Marrano v. Roc- 
co Lo Carro. 63 N.Y.S.2d 829, 270 
App.Div. 999. 

(3) Suits in equity based on con¬ 
structive fraud.—^Hearn 45 St. Cor¬ 
poration V. Jano, supra—Buttles v. 
Smith, 22 N.E.2d 350, 281 N.Y. 226— 
Purvin v. Grey. 59 N.Y.S.2d 176, 270 | 
App.Div. 152, appeal denied 69 N.Y. 

S. 2d 409, 2'70 App Div. 754—^Altman 
V. Finkel, '52 N.Y.S-2d 634, 268 App. 
Div. 666, reargrument denied 54 N.Y. 
S.2d 707, 269 App Div. 745, affirmed 
64 N.E.2d 715, 295 N.Y. 651—Myer v. 
Myer, 64 N.Y.S 2d 540, 187 Misc. 769, 
modified on other grounds 66 N.Y. 

5 2d 83, 271 App.Div. 465, motion dis¬ 
missed 66 N.Y.S.2d 618, 271 App.Div. 
823, affirmed 73 N.B.2d 562, 296 N. 
Y. 9’79—^Eichacker v. New York Tel¬ 
ephone Co., 14 N.Y.S.2d 17, 171 Misc. 
847, reversed on other grounds 30 
N.Y.S.2d 723, motion dismissed 33 N. 
Y.S.2d 385, 263 Ap'pDiv. 957—Mc¬ 
Kenzie V. Wappler Electric Co., 219 
N.Y.S. 580, 128 Misc. 827—State of 
Rio De Janeiro v. E. H. Rollins & 
Sons, 64 N.Y.S.2d 230—Marano v. 
Lo-Carro, 62 N.Y.S.2d 121, affirmed 
Marano v. Rocco Lo Carro, 63 N.Y. 
S.2d 829, 270 App.Div. 999—Domestic 

6 Foreign Discount Corp. v. Beuer- 
lein, 54 N.Y.S.2d 548—Manheim Dai¬ 
ry Co. V. Little Falls Nat. Bank, 54 
N.Y-S.2d 345—^Hinrichs v. City Bank 
Farmers Trust Co., Sup., 47 N.Y.S. 
2d 75—Greene v. Cuykendall, 40 N. 
Y.S.2d 801. 

(4) Action by client against at¬ 
torney for share of alimony retained 
by him as fee under contract with 
client.—^Dougherty v. Burger, 2134 N. 
Y.S. 274, 133 Misc. '807. 

(5) Action by judgment creditor 
to subject property conveyed in 
fraud of creditors to satisfaction of 
his judgment.—^Manrara v. Murphy, 
70 N.E.2d 17, 296 N.Y. 65. 

(6) Action by state to set aside 
purchase by executors or trustees of 
land sought to be condemned.—^New 
York Cent. & H. R. R. Co. v. Cottle, 
168 N.Y.S. 463, 102 Misc. 30, affirmed 
175 N.Y.S. 178, 187 App.Div. 131. 

(7) Action for declaration that 
property is subject to lien equal to 
tax paid by mistake and decree that 
property be sold to satisfy lien.— 
Morrison v. Mansion Realty Co., 38 
N.Y.S. 2d 41. 

(8) Action for fraud depHVing 

J082 


' plaintiff of legal remedy by limita¬ 
tion.—^Dodds V. McColgan, 241 N.Y. 
S. 584, 229 App.Div. 273. 

(9) Action to compel performance 
of agreement to leave property by 
will.—^McCormack v. Halstead, 231 
N.Y.S. 213. 132 Misc. 916. 

(10) Actions for separation.— 
Hunt V. Hunt, 273 N.Y.S. 194, 152 
Misc. 364, affirmed 273 N.Y.S. 436, 
242 App.Div. 721—Branch v. Branch, 
254 N.Y.S. 695, 142 Misc. 464—Guerin 
V. Guerin, 217 N.Y.S. 1, 127 Misc. 745 
—Sturm V. Sturm, 141 N.Y.S. 61, 80 
Misc. 277—Rothman v. Rothman, 67 
N.Y.S.2d '96—Moulton v. Moulton, 2 
BarbCh. 309—Burr v. Burr, 10 Paige 
‘:0. affirmed 7 Hill 207. 

(11) Application to vacate assess¬ 
ment in New York City.—In re 
Striker, 23 Hun 647, affirmed 85 N.Y. 
629. 

(12) Claims by holders of deben¬ 
tures of company, whose properties 
had been wrongfully vested in sub¬ 
sidiary, to participate in subsidiary’s 
assets in reorganization proceedings. 
—In re Associated Gas & Elec. Co., 
D.C.N.Y., 61 F.Supp. 11, affirmed, C. 
C.A,, 149 F.2d 996, certiorari denied 
Elias V. Clarke, 66 S.Ct. 45, 326 U. 
S. 736, 90 L.Ed. 439 and Elias v. 
Driscoll, 66 S.Ct. 45, 326 U.S. 736, 
90 L.Ed. 439. 

(13) Creditors* actions to charge a , 
decedent’s estate or the devisee.— 
Mortimer v. Chambers, 17 N.Y.S. 874, 
63 Hun 335—Wood v. Wood, 26 Barb. 
356. 

(14) Proceeding' in nature of ob¬ 
jections to administrator’s account. 
—^In re Aquino's Will, 59 N.Y.S.2d 
595, 186 Misc. 15, affirmed 63 N.Y.S. 
2d 214, 270 App.Div. 994. 

(15) Statutory action against dev¬ 
isee to enforce his liability as stock¬ 
holder of insolvent bank.—Richards 
V. Gill, 122 N.Y.S. 620, 138 App.Div. 
75. 

(16) Statutory action to charge de¬ 
fendant’s property on unpaid judg¬ 
ment against him and joint debtor. 
—^Hofferberth v. Nash, 84 N.E. 400, 
191 N.Y. 446—Macauley y. Feind, 
179 N.Y.S. 469. 

(17) Other suits, actions, or reme¬ 
dies see 37 C.J. p 800 note 39 [o]. 

In North CarolixLa the residuary 
section has been applied to: 

(1) Action against decedent’s per¬ 
sonal representative. 

U.S.—^Healey v. R. J. Reynolds To¬ 
bacco Co., D.C.N.C,, 48 F.Supp. 207. 
N.C.—^Edwards v. Lemmond, 48 S.E. 

737, 136 N.C. 329. 

(2) Action for automatic war risk 
insurance benefits, not otherwise 
limited by federal statute.—U. S. v. 
Fasten, C.CA-N.C., 91 P.2d 575, 112 
A.L,R. 1125. 

(3) Action to enforce charge on 
land.—^Hughes v. Thomas, 153 S,E. 
86S; 199 N.C. 207—Phillips v. Bncha- 
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nan LumTjer Oo., 66 S.E. eO’-S, 1'51 N. 

C. 519. 

(4) Action to enforce payment of 
owelty of partition.—Cochran v. Col- 
son> 136 'S E. 794, 192 N".C. G'SS^^—Ex 
parte (Smith, 47 S.E. 16, 134 N.C. 496. 

(5) Other suits, actions, or reme¬ 
dies see 37 C.J. p 800 note 39 [p]. 

In North Dakota the residuary sec¬ 
tion has been applied to an action to 
foreclose a chattel mortgage.—Baird 
V. Bartholomay, 294 N.W. 367, '70 N. 

D. 332. 

m Ohio the residuary section has 
been applied to: 

(1) Action in equity to subject es¬ 
tate of married woman to satisfac¬ 
tion of ber indebtedness.—Mathers 

V. Hewitt, 8 Ohio Dec. (Reprint) 616, 
$ Cinc.L.Bul. 63. 

(2) Action to recover amount of 
awacrd in appropriation proceeding. 
—itate ex rel. McLeary v. Hilty, 38 
N.B.2d 198, 139 Ohio St. 39. 

(3) Trade-mark infringement suit. 
—Noll V. Rmex Laboratories Oo., D. 
COhio, 25 F.Supp. 239, aiflrmed, C.O.‘ 
A, Rinex Laboratories Oo. v. Noll, 
99 F.2d 1013. 

(4) Other suits, actions, or reme¬ 
dies see 37 C.J. p 800 note 39 [r]— 
60 O.J. p 829 note 32. 

In Oklahoma the residuary section 
has been applied to a suit to obtain 
a deed or enforce a lien based on tax 
sale certificate.—^Reed v. Marr, '6 P. 
2d 136, 15:3 Okl. 86. 

In Puerto Blco the residuary sec¬ 
tion has been applied to: 

(1) Action to compel compliance 
with terms of compromise.—Subira- 
na V. Collazo, 14 Puerto Rico 607— 
12 Cjr, p 361 note 80 [e] (1), (2). 

(2) Other suits, actions, or reme- 
di^ see 37 C.J. p 800 note 39 [t]. 

Xn South Dakota the residuary sec¬ 
tion has been applied to: 

(1) Action to foreclose lien creat¬ 
ed by conditional devise of will.— 
Burrer v. Burrer, 276 N.W. 344, 6i5 S. 
I^. ‘620. 

(2) Other suits, actions, or reme¬ 
dies see 37 C.J. p 800 note 39 [u]. 

la Tennessee the residuary section 
has been applied to: 

(1) Action under statute iJroviding 
for recovery of costs against suc¬ 
cessful party to action when costs 
cannot be collected from defeated 
party against whom taxed.—Morris 
Han Bank v. Scott, 144 S.W.2d 741, 
176 Tenn. 496. 

(2) Real actions.—City of Knox- 
villet V. Oervin, 89 S.W.2d 848, 169 
Teto 1532 , 103 AJL.R. 877. 

0) Suit by municipality to enforce 
U^s for unpaid paving assessments, 
-^ty 6f Knoxville. V. Keith, 184 S. 

W. 2d 162, 182 ' Tenn. 4'8—Qity of 
lE^loxvIlle V. Gervin, 89 S.W.2d 348, 

’Tenn. 632, 103 AL.R. 877. 

i4> Suit to recover damages for 


refusal to sell lands at foreclosure 
sale according to plan of division.— 
Doty V. Federal Land Bank of Louis¬ 
ville, 114 S.W.2d '953, 173 Tenn. 140. 

(6) Other suits, actions, or reme¬ 
dies see 37 C.J, p 800 note 39 [v]. 

lu Texas the residuary section has 
been applied to: 

(1) Direct attacks on judgments 
generally.—Garza v. Kenedy, Com. 
App., 299 S.W. 231—Whitehurst v. 
Estes, Civ.App., 186 S.W.2d 154, er¬ 
ror refused—Litton v. Waters, Civ. 
App., 161 S.W.2d 1095, error refused 
—Gann v. Putman,^ CivJ^pp., 159 S. 
W.2d 931, error refused—Williams v. 
Coleman-Fulton Pasture Co., Civ. 
App., 167 iS.W.2d 996, error refused 
—Smith V. Lightfoot, Civ.App., 143 
■S.W.2d 151-—Carlton v. Hoff, Civ. 
App., 292 S.W. 642—Albright v. Col¬ 
lins, 64 S.W.2d 1096, reversed on oth¬ 
er grounds Empire Gas & Fuel Co. v. 
Albright, 87 S.W.2d 1092, 126 Tex. 
485—Bearden v. Texas Co., Civ.App., 
41 S.W.2d 447, affirmed, Com.App., 60 
S.W.2d 1031—Griggs v. Montgomery, 
Civ.App., 22 S.W.2d 688. 

(2) Action against abstractor for 
fraud in preparing abstract-—Chica¬ 
go, R. I. & G. Ry. Co. V. Duncan, Civ. 
App., 273 S.W. 908. 

(3) Action by landowners against 
city on implied agreement not to ob¬ 
struct water.—City of Wichita Falls 
V. Bruner, Civ.App., 191 S.W.2d 912. 

(4> Action for restitution because 
of mutual mistake as to number of 
acres in tract purchased.—Stuart v. 
Denman, Civ.App., 172 S.W.2d 164, 
reversed on other grounds Denman 

V. Stuart, 176 S.W.2d 730, 142 Tex. 
129—39 C,J. p 800 note 39 [w] (12). 

(15) Action to abate nuisance.— 
Eidelbach v. Davis, Civ.App., 99 S. 

W. 2d 1067, error dismissed. 

(6) Action to foreclose paving 
lien.—City of Amarillo v. Loden, Civ. 
App., 22 S.W.2d 969. 

(7) Action to recover damages for 
failure to develop oil and gas lands 
with reasonable diligence.—Powell v. 
Danciger Oil & Reffning Co. of Tex¬ 
as, Civ.App., 134 S.W.2d 493, reversed 
on other grounds Danciger Oil & Re¬ 
fining Co. of Texas v. Powell, 1'54 
S.W.2d 632, 127 Tex. 484, 137 AL.R 
408. 

(8) Action to set aside judgment 
on ground of fraud.—Sloan v. New¬ 
ton, Civ.App., 134 S.W,2d 697—Wat¬ 
son V. Texas & P. R. go., Civ.App., 
73 fi.W. (830. 

(9) Actions to enforce rights of 
equitable nature.—Burnham v. Todd, 
C.C.A.Tex., 139 P.2d 338. 

(10) Bill of review proceeding to 
set aside administratrix' final ac¬ 
count "for alleged* fraud.—^Mills v. 
Baird, Civ.App., 147 S.W.2d 312, er¬ 
ror arefused- 

(11) County's shit against tax col¬ 
lector tind his bondsmen to recover 
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excess fees, commissions, and other 
funds.—^Bitter v. Bexar County, Com. 
App., 11 S.W,2d 163—Medford v. Red 
River County, Civ.App., 84 S.W.2d 
245—^Megarity v. Navarro County, 
Civ.App., 297 S.W, 864. 

(12) Former tax collector’s suit 
against successor and sureties for 
fees collected by successor.—Hoke v. 
Simonton, Civ.App., 46 S.W.2d 1013, 
error refused. 

(13) Proceeding by other carriers 
to annul special commodity earner 
permit.—Texas & N. O. R. Co. v. 
Greer, Civ.App., 117 S.W.2d 148, er¬ 
ror dismissed. 

(14) Suit for debt and foreclosure 
of lien, existence and amount of 
which were established by prior 
judgment.—McMurry v. Mercer, Civ. 
App., 73 S.W.2d 1087, error refused. 

(16) Suit in nature of bill of re¬ 
view to set aside judgment.—-White¬ 
hurst V. Estes, Civ.App., 185 S.W,2d 
164, error refused—City of Eastland 
V. Owen. Civ.App., 49 S.W.2d 634, re¬ 
versed on other grounds Owen v. 
City of Eastland, 78 S.W.2d 178, 124 
Tex. 419. Contra Garcia v. Jones, 
Clv.App., 165 S.W.2d 671, error re¬ 
fused. 

(16) Suit In naturd of bill of re¬ 
view to set aside order of dismissal 
for want of prosecution.—^Ley v. Ru- 
land, Civ.App., 123 S.W.2d 390, re¬ 
versed on other grounds Ruland v. 
Ley, 144 S.W.2d 883, 135 Tex. 691. 

(17) Suit in trespass to try title 
as far as it sought to attack recita?- 
tions in final judgment in previous 
suit by extraneous evidence.—^Edens 
V. Grogan Cochran Lumber Co., Civ. 
App., 172 S.W.2d 730, error refused, 

(18) iSult to enjoin enforcement of 

trust deed on ground of fraud.—An¬ 
derson V. Pioneer Bldg. & Loan 
Ass'n, Civ.App., 163 S.W.2d 421, error 
refused. ' 

(19) Other suits, actions, or reme¬ 
dies.—City of Beaumont v. Moore, 
202 S.W.2d 448—37 C.J. p 800 note 39 
[w]. 

In TTtah the residuary section has 
been applied to; 

(1) Action by passenger against 
carrier for personal injuries caused 
by negligence.—Thomas v. Union 
Pac. R. Co., 1 Utah 233. 

(2) Employee’s action , against^ 
third party wrongdoer for ' Injuries 
received in course of emploinnent— 
Salt Lake City v. Industrial Com¬ 
mission, 17 P.2d 239, 81 Utah 21^. 

(?) Malpractice action.—^Peteler v: 
Robison, 17 P.2d 244, 81 Utah^SBS. 

(4) Other suits,' actions, or 
dies see 137 C*J. p 800 note 2^^IxJv 

la Tirginla the> residuary 
has been applied to; 

(1) Action for damages by loss of, 
use of land because of mtsr%)r^- 
sentations ,by Joint purchaser.—pov- 
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The residuary clause or section does not apply, 
however, where a specific limitation is applicable, 
or, as a general rule, where the particular contro¬ 
versy does not involve an “action”20 or a “cause of 


action.” 2 l More specifically, the residuary clause 
or section has been held inapplicable to suits for 
divorce, 22 proceedings to probate a will, 23 and vari¬ 
ous other suits, actions, proceedings or remedies.2^ 


er V. Critcher, 130 S.R 238. 143 Va. 
357. 


(2) Aetion for damages occurring 
by reason of false representations.— 
Westover Court Corp. v. Eley, 40 S. 
E 2d 177, 185 Va. 718. 

(3) Action for fraud in falsely 
promising additional territory as in¬ 
ducement to taJce dealer’s franchise. 
—^Vance v. Maytag Sales Corpora¬ 
tion, 165 S.E. 393, 159 Va 373. 

(4) Action for negligence against 
dealer, selling unwholesome food¬ 
stuff for immediate consumption.— 
Colonna v. Bosedale Dairy Co., 186 
S.E. 94, 166 Va 314. 

(5) Action on assessment on na¬ 
tional hank stock.—Cable v. Commer¬ 
cial & Savings Bank of Winchester, 

D. C.Va, 31 P.'Supp. 628. 

(6) Action to recover amount paid 
for worthless stock.—Trust Co. of 
Norfolk V. Fletcher, 148 S.E. 785, 152 
Va 868. 73 A.L.R. 1111. 

(7) Action to recover assets 

wrongfully converted by directors of 
corporation.—White v. Federal De¬ 
posit Ins. Corporation, C.C.A.Va, 122 
P.2d 770, rehearing denied 124 F.2d 
429, certiorari denied Federal Depos¬ 
it Ins. Corporation v. White, 62 S.Ct. 
1043, 316 U.S. 672, 86 D.Ed. 1747. ^ 

(8) Dei>ositor*s suit to hold bank 
directors liable for negligence.—An¬ 
derson V. Bundy, 171 S.E. 501, 161 
Va 1. 

(9) Father's action against negli¬ 
gent person for medical treatment to 
inlured child and loss of child’s serv¬ 
ices.—-Watson V. Daniel, 183 S.E. 183, 
165 Va 564. 

(10) Insurer's action against third 
person for negligently injuring em¬ 
ployee,—XT. S. Fidelity & Guaranty 
Co. V. Blue Diamond Coal Co., 170 S. 

E. 728, 161 Va 373. 

<11) Suit to subject corporation's 
funds in individual defendants' pos¬ 
session to payment of corporation’s 
debt.—Marshall v. iPredericksburg 
liUmber Co., 173 S.E. '5'5S, 162 Va 
136. 

(12) Other suits, actions, or reme¬ 
dies see 37 O.J. p 800 note 39 [y]. 


Washington the residuary sec- 
tioif has been applied to: 

(1) Action against bank officers to 
enforce constitutional liability for 
accepting deposits after bank was in- 
sblveoat,—^Hoble v. Martin, 70 F,2d 
191 Wash. 39. 

(^) Action for failwi^ promptly to 
Insolvent hank.*-<Jonstable v. 


637^^44 Wa* 363. 
T enfoF^ ' 


created by statute, other than ac¬ 
tions for penalties and forfeitures. 
U.S —Aldrich v. McClaine, D.C. 
Wash,, 98 F. 378, reversed on oth¬ 
er grounds 106 F. 791, 45 C.C.A. 
631, 

Wash.—^Noble v. Martin, 70 P.2d 
1064, 191 Wash. 39—Bobinson v. 
Lewis County, 252 P. 143, 141 

Wash. 642, affirmed 256 P. 503, 141 
■Wash. 642—^Douglas County v. 
Grant County, 167 P. 928, 98 Wash. 
355. 

<4) Other suits, actions, or reme¬ 
dies see 37 C.J. p 800 note 39 [z]. 

In West Virginia .the residuary 
section has been applied to: 

(1) Action against public officer 
and surety on his bond to recover 
statutory penalty.—>State ex rel. Sa- 
batino v. Richards, 34 •S.B.2d 271, 
127 W.Va. 718. 

(2) Action by employee against 
employer for noncompensable disease 
contracted in course of employment. 
—^Bowdler v. State Compensation 
Com'r, 22 S.E.2d 359, 124 W.Va. 629. 

(3) Action by prisoner against 
city jailer and surety for personal 
injuries allegedly resulting because 
of jailer's negligence in operating 
and supervising jail.—^Town of Clen- 
denin ex rel. Fields v. Ledsome, 40 
S.E.2d 849. 

(4) Action involving direct viola¬ 
tion of property rights.—American 
Surety Co. of New York v. First 
Nat. Bank in West Union, D.C.W.Va., 
50 F.Supp. 180, modified on other 
grounds, C.C.A., 141 F.2d 411, certio¬ 
rari denied 64 S.Ct. 1267, 322 U.S, 
754, 38 iLEd. 1583. 

(5) Natural guardian's action 
against third person for hospital ex¬ 
penses necessitated because of per¬ 
sonal injuries negligently inflicted on 
infant child.—Barker v. Saunders, 
182 S.E. 289, 116 W.Va. i548. 

(6) Other suits, actions or reme¬ 
dies see 37 C.J. p 787 note 52, p 800 
note 39 [aal. 

19. D.C.—Miller v. Miller, 122 F.2d 
209, 74 App.D.C. 216. 

Or.—Coi^pus guxis cited in Deetz v. 
Cobbs & Mitchell'Co.. 253 P. 542, 
126 Or. 600. 

R.I.—McLaughlin v. Dunlop, 38 A.2d 
157, 70 RX 155. 

Va.—^Hospelhom v. Corbin, 19 S.E.2d 
f 72, 179 Va, 348. 

37 p 798 note 4, p 799 note 7. 

20. Tenn.—^Alsobrook v. Ofr, 169 S. 
W. 1165, 130 Tenn. 120. 

37 C.J. p -803 notes 40 [el (i>, 56- ^ 

Special remedi^ ^proeeedhigs as , 
''actions" see supm 1.102., , ' 
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A proceeding by shippers before a 
public utilities commission to recov¬ 
er overcharges from a railroad com¬ 
pany is not an "action" within the 
meaning of such limitation,—Bonfils 
V. Public Utilities Commn., 189 P. 
775, 67 Colo. 563. 

Attack on defense theory 

In partition suit, where plaintiffs,, 
by establishing fact that purported 
deed was merely a mortgage, de¬ 
stroyed defendant's theory that title 
passed to him under the instrument, 
and did not seek cancellation of 
mortgage, the residuary statute of 
limitations had no application.—^Aus¬ 
tin V. Austin, 182 S.W.2d 355, 143 
Tex. 29. 

21. N.T.—In re Canfield’s Will, 306 
N.T.S. 502, 165 Misc. 66. 

22. W.Va.—Kittle v. Kittle, 102 S- 
E. 799. 86 W.Va. 46. 

19 C.J. p 97 note 22—37 C.J. p 802 
note 40 [aj. 

23. Cal.—In re Hume, 176 P. 681, 179 
Cal. 338. 

Okl.—In re Mimey's Estate, 299 P, 
199, 149 Okl. 85. 

Tenn.—Weaver v. Hughes, 173 S.W. 
2d 159, 26 Tenn.App. 436. 

Proceeding held not "a cause of 
action” within meaning of residuary 
section.—In re Canfield's Will, 300 N. 
T.S. 502, 165 Misc. 66. 

24. In Alabama the residuary sec¬ 
tion has been held not to apply to an 
action by execution debtors to set 
aside execution sale.—^Dunn v. Pon- 
celer, 193 So. 723, 239 Ala. 53. 

In Arkansas the residuary section 
has been held not to apply to a suit 
to recover fee, and commissions al¬ 
legedly collected and retained in an 
amount in excess of salaries allowed 
by statute.—State, for Use and Ben¬ 
efit of Garland County v. Jones, 131 
S.W.2d 612, 198 Ark. 756. 

m California the residuary section 
has been held not to apply to: 

(1) Actions ou continuing obliga¬ 
tion to compel future support.—Goet- 
ting V. Goetting, 252 P. 656, 80 Cal. 
App. 363. 

(2) Action to quiet title against 
tax deed claimant.—^Rexon v. GafCey, 

6 P.2d 534, 119 Cal.App. 389. 

(3) Actions to enforce statutory 
assessments against stockholders of 
insolvent banks.—Richardson v. 
Craig, 77 F.2d 1077, 11 Cal.2d 131. 

m Illinois the residuary section 
has been held not to apply to: 

(1) Action by holder of special 
sessment “bonds to compel author! i^e^ 
to pertem acts in aid ©f lights 
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A quo warranto proceeding prosecuted by the ^ state for the purpose o£ ousting one charged with 


bondholder—Bankers Life Co. v. Chi¬ 
cago Park List, 47 N E 2d 548, 318 
Ill App. 214—Roberts v. Village of 
Lyons, 29 NE2d 857, 307 IlLApp. 
36. Contra First Trust & Savings 
Bank v. City of Park Ridge, 242 Ill. 
App* 574. 

(2) Action to recover interest on 
judgment, principal of which has 
not been paid—People ex rel. 1111 
North La Salle Corporation v. City of 
Chicago, 43 NE.2d 691, 316 Ill.App 
66 . 

(3) Actions against corporations 
which have been dissolved before 
suit—Sarelas v. McCue & Co , 10 N. 
E.2d 700, 291 Ill App 540. 

(4) Suit by holder of city sewer 
bonds, against city officials and oth¬ 
ers for violating their statutory duty 
in failing to file certificate of cost 
for improvement and to state wheth¬ 
er improvement conformed with the 
ordinance.—The Maccabees v. City of 
North Chicago, C.C.A Ill, 125 F.2d 
330, certiorari denied 63 S.Ct. 432, 317 
U.S. 693, 87 L.Ed. 555. 

(5) Suit to revive judgment as¬ 
signed to plamtifC—Bogden v. Mil- 
auckas, 40 NE2d 91, 313 Ill App. 311. 

In Louisiana the residuary section 
has been held not to apply to: 

(1) Real actions or actions in rem 
generally—Labarre v Rateau, 26 So 
2d 279, 210 La. 34—Peterson v. Mor- 
esi, 186 So. 737, 191 La. 932--Barber 
Asphalt Pav. Co. v. King, 68 So. 672, 
130 La. 788. 

(2) Real action in which relief ap¬ 
propriate to personal action is inci¬ 
dentally sought.—Peterson v. More- 
si, 186 So. 737, 191 La. 932. 

(3) Action to recover royalties 
based on defendant company's gen¬ 
eral assumption, as part of consolida-* 
tion of two companies, of obligations 
of company initially liable for royal¬ 
ties.—Board of Com’rs of Caddo 
Levee List. v. Pure Oil Co., 120 So 
373, 167 La. 801. 

(4) Claims against succession.— 
Brown v. Succession of Laing, App , 
26 So.2d 34. 

(5) Proceedings to compel surren¬ 
der of realty sold under bonds for 
de§d, where title remains in vendor. 
—Louisiana Delta Farms Co. v. Da¬ 
vis, 12 So 2d 213, [202 La. 445. 

In Michigan the general limitation 
on personal actions has been held not 
to apply to an action brought on an 
express covenant to pay a mortgage 
U.S.—Schram v. Kolowich, D.C.Mich., 

2 F.R.D. 343. 

Mich.—^Guardian Depositors Corpora¬ 
tion of Detroit v. Hebb, 287 N.W. 

796, 290 Mich. 427. 

In Minnesota the residuary section 
does not apply to proceedings to en¬ 


force a lien on real estate provided 
for in divorce decree —Akerson v. 
Anderson, 278 N.W. 577, 202 Minn. 
356. 

In Mississippi the residuary section 
has been held not to apply to a suit 
to cancel mortgagor’s claim of title 
and to confirm title of mortgagee 
and purchaser at foreclosure.—An¬ 
thony V Bank of Wiggins, 1.84 So. 
626, 183 Miss. 885. 

In ITew York the residuary section 
has been held not to apply to: 

(1) Action against special partner 
In limited partnership to recover 
plaintiffs funds, invested in partner¬ 
ship by defendant in her own name. 
—Cohen v. Hughes, 38 N.Y.S.2d 874, 
affirmed 41 N‘.Y.S.2d 210, 266 App.Div. 
658, affirmed 52 N.E.2d 591, 291 N.Y. 
698. 

(2) Action against trustee for neg¬ 
ligence in performance of his duties 
under trust where no equitable relief 
is needed, and action for money dam¬ 
ages is sufficient—Savings Bank of 
New London v. New York Trust Co., 
27 N.Y.S.2d 963. 

(3) Action by representative stock¬ 

holder against directors or others 
occupying fiduciary relationship to 
corporation to recover wrongful prof¬ 
its, where gains received by directors 
do not exceed correlated losses suf¬ 
fered by corporation and no account¬ 
ing is necessary.—Jno. Dunlop's Sons 
V. Dunlop, 34 N.E.2d 344, 285 N.Y. 
333—Gottfried v. Gottfried, 56 N.Y. 
S.2d 50, 269 App.Div. 413—McLear 
V. McLear, 40 N.Y S 2d 132, 265 App. 
Div. '556, 2'66 App.Div. 702; affirmed 53 
N.B 2d 573, 291 N.Y. 809, motion 

granted 54 N.E.2d 694, 292 N.Y. 580— 
Druckerman v, Harbord, 31 N.Y S.2d 
867. 

(4) Action for annulment of mar¬ 
riage for fraud—Campbell v. Camp¬ 
bell, 191 N.E. 592, 264 N.Y. 616. 

(5) Action of representative stock¬ 
holder against directors . who were 
merely chargeable with negligence, 
and did not participate in receipt of 
wrongful profits by other directors 
at expense of corporation, notwith-* 
standing accounting was required 
as to such other directors —Potter v. 
Walker, 11 N.E 2d 335, 276 N.Y. 15— 
Weinstein v. Behn, 65 N-Y.S 2d 536. 

(6) Action on judgment obtained 
outside United States.—Baio v. Man- 
gano, 6 NYS.2d 763, 169 Misc 155, 
reversed on other grounds 9 N.Y.S. 
2d 276, 256 App Div. 831, reargu¬ 
ment denied 10 N.Y.S. 2d 676, 256 
App.Div. 930. 

(7) Action to annul marriage made 
in good faith by party more than five 
years after he or she was abandoned 
by her former spouse, on grnound that I 
former spouse is living.—Chittenden! 
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V. Chittenden, 123 N.Y S. 629, 68 Misc. 
172—37 C.J. p 803 note 53 [a]. 

(8) Action to recover money which 
defendant received, but had no legal 
right to withhold.—Eichacker v. New 
York Telephone Co, 14 NY.S'2d 17, 
171 Misc. 847, reversed on other 
grounds 30 N.Y.S.2d 723, motion dis¬ 
missed 33 N.Y.S.2d 38'5, 263 App.Div. 
957. 

(9) Action to restrain operation of 
railroad and compel its removal, un¬ 
less railroad company should pay 
damages sustained as result of such 
operation —Vanton Corporation v. 
New York Rapid Transit Corporation, 
294 N.Y.S. 816, 250 App.Div. 484. 

(10) Cause of action for injury to 
property.—Ziring v. Corrugated Con¬ 
tainer Corporation, 49 NYS2d 686, 
183 Misc 600—Mannheimer v. Keehn, 
41 N.Y.S 2d 542, modified on other 
grounds 49 N Y.S.2d 304, 268 App Div. 
813, amended on other grounds 51 
N.Y S 2d 750, 268 App.Div. 845. 

(11) Suits in equity where plaintiff 
has concurrent remedy at law which 
is adequate and complete.—^Hanover 
Fire Ins Co. v. Morse Dry Dock & 
Repair Co, 200 N.E. 589, 270 N.Y. 
86, reargument denied 2 N.E.2d 680, 
271 N.Y. 531—Keys v. Leopold, 149 
N.]^. 828, 241 N.Y. 189—In re Marine 
Trust Co., -281 N.Y.S. 553, 156 Misc. 
297—Cohen v. Hughes, 38 N.Y S.2(J 
874, affirmed 41 N.Y S 2d 210, 266 App. 
Div 658. affirmed 52 N.B.2d 591, 291 
N.Y. 698—Hayman v. Morris, 36 N. 
Y.S 2d 756—37 C.J. p 800 note 39 [oj 
(4). 

(12) Supplementary proceedings.— 
Meinhard v. Millstein, 293 N.Y.S, 966, 
162 Misc. 22 

In North iCarolina the residuary 
section has been held not to apply to 
an action to quiet titfe or remove 
cloud therefrom.—Sears v. Braswell, 
149 S.E. 846, 197 N.C. 515. 

In Ohio the residuary section haar 
been held not to apply to* 

(1) Action against trustees to as¬ 
certain amount due from them and 
judgment for amount so found due. 
—State V. House, App., 67 N E 2d 105 

(2) Other suits, actions, or reme¬ 
dies see 37 C.J. p 802 note 40 [c]. 

In Tennessee the residuary section 
has been held not to apply to: 

(1) Actions to enforce trusts aris¬ 
ing by operation of law, that is, im¬ 
plied or constructive trusts—^Jackson 
V. Dobbs, 290 S.W. 462, 154 Tenn. 602. 

(2) Suit to cancel unauthorized en¬ 
try of release of lien.—^Needhajh v. 
Caldwell, 154 S.W.2d 635, 25 Tenn. 
App. 189. 

(3) Other suits, actions, or reme¬ 
dies see 37 C.J. p 802 note 40 [dj. 
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unlawfully exercising a public office has been held 
not subject to the residuary clause or section .20 
Such section or clause has been held to apply, how¬ 
ever, to the remedy by quo warranto when its object 
is to enforce private rights.^® 

Actions to recover real property. In many ju¬ 
risdictions such residuary sections expressly or by 
manifest construction except from their operation 
actions for the recovery of real property.^? A suit 
of trespass to try title is one for the recovery of 
real estate within such exception.^S In determin¬ 


ing whether an action is one to recover real estate 
within such exception, the mere form in which the 
action is brought is, however, immaterial,29 and it 
has been declared that the test is whether the title 
asserted by plaintiff, whether legal or equitable, 
will support an action of trespass to try title.29 
If the action is in reality one for the recovery of 
real estate, the fact that additional affirmative re¬ 
lief necessary for plaintiffs protection, such as can¬ 
cellation of a deed or other instrument, is sought 
will not deprive it of its character as a suit for the 
recovery of real estate within the terms of such 


In Te 2 :as the residuary section has 
been held not to apply to: | 

(1) Action between joint owners 
of lands for partition thereof, recov¬ 
ery on note secured by lien thereon, 
recovery of amounts of paving* as¬ 
sessment and taxes paid by plaintiff, 
and foreclosure of liens.—Messerole 
v. Messerole, Civ.App., 154 S.W.2d 
189. 

(2) Action for conversion of per¬ 
sonalty.—Connor v. Hawkins, 9 S. 
W. 684, 71 Tex. 582. 

(3) Action to remove cloud from 
title.—City of San Antonio v. Earn¬ 
est, 188 S.W.2d 775. 144 Tex. 83— 
State Mortg. Corporation v. Ludwig, 
48 S.W.2d 950, 121 Tex. 268—Book- 
hout V. McGeorge, Civ.App., 66 S.W. 
2d 512, error dismissed. 

(4) Proceeding for disbarment of 
attorney.—State v. Estes, 109 S.W.2d 
167, 130 Tex. 42*5. 

(5) Suit for injunction only which 
was forward looking.—Moore v. Dug¬ 
gan Abstract Co., Civ.App., 154 S.W. 
i2d 519, error refused—Burrell v. 
Michaux, Civ.App., 273 S.W. 874, af- 
lirmed, Com.App., 286 S.W. 176, re¬ 
versed on other grounds Ancient 
Egyptian Arabic Order Nobles of the 
Mystic Shrine v. Michaux, 49 S.Ct. 
4.85, 279 IJ.S. 737, 73 L.Ed. 931. 

<6) Suit to foreclose judgment lien 
created by filing abstract of judg¬ 
ment.—Nichols V. Cansler, Civ.App., 
140 S.W.2d 254, error dismissed, 
judgnaent correct. 

(7) Other suits, actions, or reme¬ 
dies see 37 C.J. p 802 note 40 [ej. 

Xn trtah the residuary section has 
been held not to apply to an action 
for injury to personal property.— 
Heese v. Qualtrough, 156 P. 955, 48 
VtBh 23. 

- Xn Virginia the residuary section 
has been held not to apply to: 

(1) Action to recover double com¬ 
pensation provided for under Pair 
Labor Standards Act for failure to 
minimum wages,—^Reliance Stor- 
& Inspection Co. v. Hubbard, D. 
«lVa., 50 F.Supp. 1012. 

^ ;(2> Suitable suit for enforcement 

ebaspfre or lien oa land, where ^ 


personal liability was sought to be 
enforced and where deficiency could 
not be converted into judgment in 
personam.—Gilley v. Nidermaier, 10 
S.E.2d 484, 176 Va. 3‘2, 

Zn Washington the residuary sec¬ 
tion has been held not to apply to: 

(1) Action to remove cloud on ti¬ 
tle to real property.—^Inland Empire 
Land Co. v. Grant County, 245 P. 
14, 138 Wash. 439. 

(2) Other suits, actions, or reme¬ 
dies see 37 C.J. p 802 note 40 [g]. 

In West Virginia the residuary 
section has been held not to apply 
to an action against a sheriff for 
money in his hands for which he is 
liable on his bond.—^Arnold v. Haw¬ 
kins. 90 S.E. 678, 79 W.Va 205. 

25. IlL—McPhaU V. People, 43 N.E. 
382, 160 Ill. 77, 52 Am.S.R. 306. 

37 CL p 803 note 41. 

Immunity of state generally from 
operation of statutes of limitation 
see supra § 15. 

26. Ill.—^People v. Boyd, 30 Ill.App. 
608, affirmed 23 N.B. 342, 132 HI. 
60. 

27. IJ.S.—^Maricopa County, Ariz,, v. 
Roseveare, C.C.AAriz., 80 P.2d 991. 

Kan.—Travis v. Glick, 96 P.2d 624, 

! 160 Kan. 718. 

Mo.—Gibson v. Ransdell, 188 SW.2d! 
35. 

Tex.—Hall v. Rawls, Civ.App., 188 S. 
W;2d 807, refused for want of mer¬ 
it—^Jackson v- Slaughter, Civ.App., 
185 S.W. 2d 759, refused for want of 
merit—Steele v. Caldwell, Civ.App., 
16»S S.W.2d 867—Adcock v. Shell, 
Civ.App., 273 S.W. 900—Slider v. 
House, Civ.App., 271 S.W. 644. 

37 C.J. p 803 note 44. 

Specific limitations governing actions 
for recovery of real property see 
supra § 34. 

Cai^oiL of article 
*A residuary section contained in 
an article captioned, ^‘Actions other 
than for recovery of real property*' 
is inapplicable to an action for the 
recovery of realty.—Low v. People, 
33 N.T.S.2d 1015, 263 APP.Div, 434, 
appeal denied 35 N.Y.S.2d 288, 264 
App.Div. 805. 


Where the residuary limitation, is 
the same as the limitation contained 
in the provision governing actions 
for the recovery of real property, it 
is unnecessary to determine whether 
the action is one for the recovery of 
realty.—Cook v. Elmore, 192 P. 824, 
27 Wyo. 163—37 C.J. p 742 note 13 
[a] (2). 

An action for the recovery of a 
royalty interest in gas under a cer¬ 
tain tract is one to recover an inter¬ 
est in land and is within the resid¬ 
uary exception.—Colquitt v. Eureka 
Producing Co., Tex.Com.App., 63 S. 
W.2d 1018, rehearing denied Colquitt 
V. Eureka Producing Co., Com.App., 
67 S.W.2d 224. 

Action to compel execution of tax 
deed 

An action against a public board to 
compel the execution and delivery of 
a tax deed is not one for the recov¬ 
ery of the possession of land, but is 
governed by the residuary section of 
the statute.—^Luchs v. Christman, 42 
App.D.C. 326. 

28L Tex.—Steele v. Caldwell, Civ. 
App., 158 S.W.2d 867—Alford v. 
Cole, Civ.App., 65 S.W.2d 813, error 
granted—Orr v. Wallace, Civ.App., 
285 S.W. 650, affirmed Harrison v. 
Orr, Com.App., 296 S.W. 871, modi¬ 
fied on other grounds 10 S.W. 2d 
381. 

37 C.J. p 739 note 89 [i] (l)-(3). 

29. Tex.—Colquitt v. Eureka Pro¬ 
ducing Co., Com.App., 63 S.W.2d 
1018, rehearing denied Colquitt v. 
Eureka Producing Co., Com.App., 
67 S.W.2d 224—Carl v. Settegast, 
Com.App., 237 S.W. 238—Bookhout 

V. McGeorge, Civ.App., 65 S.W.2d 
512, error dismissed. 

30. Tex,—Carl v. Settegast, Com. 
App., 237 S.W. 238—^Landram v. 
Robertson, Civ.App., 195 S.W. 2d 
170—Hall V. Miller, Civ.App., 147 
S.W.2d 266, error dismissed, judg¬ 
ment correct—Martin v. Martin, 
Civ.App., 130 S.W:2d 863, error dis¬ 
missed, judgment correct—Book¬ 
hout Vw McGeorge, CiV.App., 65 S. 

W. 2d 612, error dismissed. 

37 C,J. p 742 note 17, p 803 note 44 
£b]. 
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exception.31 If, on the other hand, in order to 
show title in the land sued for, plaintiff must first 
invoke the equitable powers of the court to set 
aside or reform some deed or other written instru¬ 
ment or judgment, not absolutely void as to plain¬ 
tiff, but merely voidable, it has been held that the 
action is not one to recover real estate within the 
terms of such exception.32 If^ however, plaintiffs 
action rests on an equitable title, to assert which 
does not require the aid of a court of equity to re¬ 
move the impediment to such title caused by some 
written instrument or judgment which is absolutely 
void, it has been held that the action is one to re¬ 
cover real estate.^^ An action to engraft an ex¬ 
press parol trust on a deed absolute on its face, in 
so far as the property is real estate, is an action 
to recover real estate within the terms of the ex¬ 
ception herein discussed.^^ On the other hand, as 


discussed supra § 38, although there is also con¬ 
trary authority it has been held that the statutes 
of limitation applicable to actions for the recovery 
of real property may not apply to actions or pro¬ 
ceedings for the partition of land, and such actions 
or proceedings have been held to fall within the 
terms of the residuary clause or section.^s 

§ 104. Defenses in General 

Pure defenses are generally held not to be subject 
to the statute of limitations. 

While it has been held that the same reason which 
makes the statute of limitations applicable to claims 
asserted in an answer by way of set-off or coun¬ 
terclaim, as discussed infra § 106, exists for mak¬ 
ing the statute apply to defenses in an action at 
law based on an equitable cause of action asserted 


31. Tex.—Hall v. Rawls, Civ App., 
188 S.W.2d 807, refused for want of 
merit—Reynolds v. Farmers & 
Merchants Nat. Bank of Nocona, 
Civ.App., 135 S.W.2d 556. 

37 C.J. p 742 note 16. 

The establishment of a lost deed, 
if necessary to plaintiff's recovery, 
will not deprive the suit of its char¬ 
acter as one for the recovery of real 
estate-—^Lott v. Van Zandt, Tex.Civ. 
App., 107 S.W.2d 761. 

Declaring* deed a mortgage 

In trespass to try title, where jury 
found that plaintiff's deed to de¬ 
fendant's grantor was intended as 
mortgage and that defendant took 
with notice of the facts and plaintiff 
invoked court's equitable powers to 
treat deed as mortgage, the residu¬ 
ary section has been held inapplica¬ 
ble.—^Alford V. Cole, Tex.Civ.App., 65 
S.W.2d 813, error granted. 

32. Tex.—Slaughter v. Qualls, 162 S. 
W.2d 671, 139 Tex. 340—^Hoerster 
v. Wilke, 158 S.W.2d 2SS, 138 Tex. 
263—^Pure Oil Co. v. Ross, 111 S. 
W.2d 1076, 131 Tex. 41—Eckert v. 
Wendel, 40 S.W.2d 796, 120 Tex. 
618, 76 A.L.R. 855—Cleveland State 
Bank v. Gardner, Com.App., 286 S. 
W. 173—Carl v. Settegast, Com. 
App., 237 S.W. '238—^McDaniel v. 
Newton, Civ.App., 187 S.W.2d 139, 
refused for want of merit—Cuiver 
V. Pickens, Civ.App., 169 S.W.2d 
523, reversed on other grounds 176 
S.W.2d 167, 142 Tex. 87—De Witt 
V. Republic Nat. Bank of Balias, 
Civ.App.. 168 S.W.2d 710—^Finney v. 
Finney, Civ.App., 164 S.W.2d 263, 
error refused—La Fleaur v. Kinard, 
Civ.App., 161 ’S.W.2d 144, ei^or re¬ 
fused—Cuphenberry v. Profit, Civ. 
App., 153 S.W.2d 291, error refused 
—Horsley v. Phillips, Civ.Apip., 126 
S.W^2d 703—Barnhart v. San An¬ 
tonio Joint Stock Land Bank, dv. 


App., 124 S.W.2a '207—Waring v. 
Lockett, Civ.App., 118 S.W.'2d 1000, 
error dismissed—^Lott v. Van 
Zandt, Civ.App., 107 S.W..'2d 761— 
First Nat. Bank v. Arnold, Civ. 
App., 107 S.W.2d 737, reversed on 
other grounds 128 S.W.2d 1151, 133 
Tex. 462—McCook v. Amarada Pe¬ 
troleum Corporation, Civ.App., 03 
S.W.2d 482, error dismissed—Car- 
son V. Peters, Civ.App., 289 S.W. 
1050—Orr v. Wallace, Civ.App., 285 
S.W. 650, affirmed Harrison v. Orr, 
Com.App., '296 S.W. 871, modified 
on other grounds, Com.App., 10 S. 
W.2d 381, 

37 C.J. p 803 note 44 [b] (4)-C6). 

Action to reform deed held not ac¬ 
tion for recovery of real estate.— 
Travis v. Glick, 96 P.2d 624, 150 Kan. 
718. 

Deed executed by person of nn- ’ 
sound mind is voidable only, and 
where recovery of title necessarily 
follows rescission or cancellation of 
the deed the action thereon is not 
strictly a “suit to recover real es¬ 
tate."—Harrison v. Craddock, Tex. 
Civ.App., 178 S.W.2d 296—Kimmel v. 
Tipton, Tex.Civ.App., 142 S.W.2d 421 
—^Neill V. Pure Oil Co., Tex.Oiv.App., 
101 S.W.2d 402, error refused.—^Hous¬ 
ton Oil Co. V. Biskamp, Tex.Civ.App., 
99 S.W.2d 1007, error dismissed. 

33. Tex.—Slaughter v. Qualls, 162 S. 
W.2d 671, 139 Tex. 340—Carl v. Set¬ 
tegast, Com.App., 237 S.W. 238— 
Hines v. Wilson, Civ.App., 197 S. 
W.2d 840—^Jackson v. Slaughter, 
Civ.App., 185 S-W.2d 769, refused 
for want of merit—^Reynolds v. 
Farmers & Merchants Nat. Bank 
of Nocona, Civ.App., 135 S.Wj2d 
556—^Lott V. Van Zandt, Civ.App., 
107 S-W.2d ' 761—^McFarlane v. 
Whitney, Civ.App., 106 S.W.2d 406, 
reversed on other grounds 134 S 
W.2d 1047, 134 Tex. 334* 
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Xf the impediment to title is a. 
forged deed, the residuary section 
does not apply, such deed being abso¬ 
lutely void.—^Houston Oil Co. v. Bis¬ 
kamp, Tex.Civ.App„ 99 S.W.2d 1CW7,. 
error dismissed. 

34. Tex.—Carl v. Settegast, Com. 
App., 237 S.W. 238—^Hall v. Rawls*. 
Civ.App., 188 S.W.2d 807, refused! 
for want of merit—Grennan v. 
Porgeron, Civ.App, 101 S.W.2d 885, 
error dismissed—^Redwine v. Cole¬ 
man, Civ.App., 71 S.W.2d 921. error- 
refused. 

Constructive trust 

(1) It has been held that a suit 
to establish and enforce a construc¬ 
tive trust in real estate is within the- 
residuary exception.—Hall v. Miller, 
Tex.Civ.App., 147 S.W.2d 266, error- 
dismissed, judgment correct—Martin- 
V. Martin, Tex.Civ.App, 130 S.W.2d 
863, error dismissed, judgment cor¬ 
rect—37 C.J. p 742 note 15. 

(2) It has also been held, however, 
that an action by one having at most 
an equitable right to land to estab¬ 
lish and enforce a constructive trust 
in the land is not within the residu¬ 
ary exception.^—^Landram v. Robert¬ 
son, Tex.Civ.App., 195 S.W.2d 170. 

(3) So it has been held that an 
action to cancel instrument executed 
by decedent's heirs authorizing ad¬ 
ministrator to convey certain estate 
property and the conveyances execut¬ 
ed thereunder, and for establishment 
of a constructive trust as to proper¬ 
ty conveyed and restitution of siicav 
properties is not within the excep-; 
tion-—Culver v, Pickens, Civ.App., 
169 S.W.2d 623, reversed on other* 
grounds 176 S.W.2d 167* 143'^ex. 87.. 

35. Ind.—McCray v. 'Humes, 1^ 

E. 600, 116 Ind. 

37 p 743 note.a^ 
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by defendant against plaintiff,^® pure defenses are 
generally held not to be subject to the statute of 
limitations,including a defense to a counterclaim 
for affirmative relief.®® Thus, the statute of limi¬ 


tations is not available as a bar to a defense of 
fraud,®® or mistake,^® absence or failure of consid¬ 
eration, in whole or in part,4i failure of plaintiff 


36. Cal.—Bradbury v, Higginson, 140 
P, 254, 167 Cal. 553. 

■37 C.J. p 804 note 58. 

Za ejectment agfainst mortgragor 
i^liose prior suit assailing foreclosure 
Tcus dismissed as barred by tbe stat¬ 
ute of limitations, it was held that 
a defense based on the invalidity 
of the mortgage foreclosure was just 
as effectively barred by the statute 
of limitations as had been the prior 
suit prosecuted by the present de¬ 
fendant against the present plaintiff 
and his predecessor in title.—Olm- 
stead V. Johnson, 20 N.W.2d 809, 313 
Mich. 57. 

In mortgage foreclosnre suit, an¬ 
swer alleging procurement of mort¬ 
gage by mortgagee's fraud was bar¬ 
red by statute of limitations, al¬ 
though no affirmative relief was re- 
•quested.—Nelson v. Gossage, 107 P. 
2d 682, 152 Kan. 805. 

^J7. Ala.—National Life & Accident 
Ins. Co. V. Propst, 122 So. 656, 219 
Ala. 437. 

Ariz.—McQueen v. First Nat. Bank, 
2(83 P. 273, 36 Ariz. 74. 

Ark.—Missouri & N. A. Ry. Co. v. 
Bridwell, 9 S.W.2d 781, 178 Ark. 
37. 

Cal.—Nickel v. Looser, 142 P.,2d 458, 
61 Cal.App.2d '224--Stiles V. Bod¬ 
kin, 111 P.2d 675, 43 Cal.App.2d 
839—J. B. Colt Co. V. Freitas, 244 
P. 916, 76 Cal.App. 278. 

Idaho.—Zimmerman v. Dahlberg, 269 
P. 991, 46 Idaho 583—Morton v. 
IVkitson 260 P. 426, 45 Idaho 28. 
Ky.—Commonwealth v. Middleton, 
266 S.W. 37, 205 Ky. 570. 

La.—Cook V. Crow, App., 194 So. 455 
—Rapides Grocery Co. v. Clopton, 
App., 129 So. 257, annulled in part 
on other grounds 131 So. 734, 171 
L»a. 632—J. A. Pay & Egan Co. v. 
Lafayette Lumber Co., 119 So. 781, 

9 La.App. 674—Colt Co. v. Seal, 

4 La.App. 618. 

Mo.—State ex reL Missouri State 
Highway Commission v. Fitton, 
App., 180 S,Wj2d 245. 

Ohio.—^In re Estate of Butter, 28 N.B. 
2d 186, 137 Ohio St, 96—Shriner v. 
Price, 59 N.E.2.d 152, 74 Ohio App. 
373. 

Tex.—^Morriss-Buick Co.'v. Davis, 91 
S.w:2d 313, 127 Tex. 41—Murphy v. 
Boyt, Civ.App., ISO S.W.2d 199, 
error refused—Tenison v, Wilson, 
Civ.App., 151 S."W*2d. 327, error dis- 
mlseetd—^I>e Witt v. Kent County, 
Civ.App*, 148 S.W.2d 213, error dis^ 
mlsaed, judgment correct—Tyrreli 
Realty Co. v. HSlis, Glv. 
127 Sl.W.2d; 598, error dis- 
4udgme*|t 


S.W.2d 530, error dismissed— 
Whitehead v. Wicker, Civ.App., 280 
S W. 604—Stroud v. Toland, Civ. 
App, 279 SW. 609. 

Wash.—J. C. Pelthouse & Co. v. Bres- 
nahan, 560 P. 1075, 145 Wash. 548 
—Fruit V. Pancher, 242 P. 11, 137 
Wash. 311. 

W.Va.—Cook V. Eastern Gas & Fuel 
Associates, 39 S.B.2d 321. 

37 C.J. p 803 note 55. 

*'A defense should be as long-lived 
as a cause of action."—Beekner v. 
L, P. Kaufman, Inc.. 198 So. 794, 796, 
145 Fla. 152. 

This rule has been held to he un¬ 
altered hy a statute providing that, 
when a right of action is barred by 
the provisions of any statute of lim¬ 
itations, it is unavailable as a ground 
of defense.—McCarthy v. Sink, 107 
P.2d 790, 152 Kan. 659—Muckenthal- 
er V. Noller, ISO P. 463, 104 Kan. 651. 

A right may he available as de¬ 
fense in e(3[nity, when the remedy 
would be barred, if asserted affirma¬ 
tively in a legal action.—Shaw v. 
First State Bank of Iowa Park, Tex. 
Civ.App., 13 S.W.2d 133. 

Matters alleged merely to avoid 
defense and unnecessary to make out 
prima facie case are not subject to 
limitations.—Occidental Fire Ins. Co. 
V. Fort Worth Grain & Elevator Co., 
Tex.Civ.App., 294 S.W. 953—Ger¬ 
mania Fire Ins. Co. v. Port Worth 
Grain & Elevator Co., Tex.Civ.App., 
271 S.W. 256, reversed on other 
grounds, Com.App., 274 S.W. 123, re¬ 
hearing denied 275 S.W. xiv—37 C.J. 
p 804 note 55 [hj. 

Answer held not to present pure de¬ 
fense 

Wash.— J. A. Campbell Co. v. Holsum 
Baking Co., 130 P.2d 333, 15 Wash. 
2d 239. 

37 C.J. p 803 note 54. 

38. Ky.—Bullock V. Young, 6T S.W. 
2d 941, 262 Ky. 640. 

Neb.-i—Pinkham v. Pinkliam, 85 N.W. 
285, 61 Neb. 336. 

Okl.—^Wood V. Freeman, 269 P. 1091, 
132 Okl. 159. 

39. Ala.—National Life & Accideht 
Ins. Co. V. Propst, 122 So. 666, 219 

, Ala. 437. 

Ariz.—^Alsdorf v, Hampton, 266 P. 
16, 33 Ariz. 606. 

Cal.—Stiles v. Bodkin, 111 P.2d 675, 
43 Cal.App.2d 839—^Pirst Nat. Bank 
V. Stansbury, 6 P.2d 13, 118 <)al. 
App. 80—^J. B* Colt Co.- V. Freitas, 
■344 P. 916, 76 C^.App. 278. 

Idaho.^—Ciarlson v. O^nn, 268 P. 

107S, 44 Idaho 500. ( 

K5^.^^ommonwealth v^ Middleton, 
.366 aw. 37, 305 idy. 5T0. 

i(m 


N.Y.—Corpus Juris cited in Hanover 
Fire Ins. Co. v. Morse Dry Dock & 
Repair Co., *200 N.B. 589, 592, 270 
N.Y. 86, reargument denied 2 N.E 
2d 6S0, 271 N.Y. 531. 

Okl.—Miles V. Parkinson, 165 P2d 
644, 196 Okl. 414—State ex rel. Bar¬ 
nett V. Austin, 78 P.2d 797, liS2 Okl. 
524—^Dixon v. Hawkins, 62 P.2d 
251, 178 Okl. 250. 

Tex—Terry v. Baskin, Com.App 44 
S.W.2d 929. 78 A.L.R. 1067, motion 
denied 46 S.W.2d 290, 78 A.L.R 
1067—Mason v. Peterson, Com.App. 
250 S.W. 142—Hinds v. Biggs, Civ 
App., 142 S.W.2d 902—Bomar v 
Steele, Civ.App., 295 S.W. 323— 
Thompson v. Lutz, Civ.App. 27? 
S.W. 333. 

Wash.—Marion Steam Shovel Co. v 
Aukamp, 20 P.2d 851, 172 Wash 
455—^J. C. Pelthouse & Co. v. Bres* 
nahan, 260 P. 1075, 145 Wash. 548 
37 C.J. p 794 note 17, p 803 note 6» 
Cf], [g]. 

40. Cal.—^Pirst Nat. Bank v. Stans 
bury, 5 P.2d 13, 118 Cal.App. 80 

Tex.—Mason v. Peterson, Com.App 
250 S.W. 142—^Hinds v. Biggs, Civ 
App., 142 S.W.2d 902. 

37 C J. p 803 note 65 [e]. 

41. Tex.—^Mason v. Peterson, Com. 
App., 1250 S.W. 142—De Witt v. 
Kent County, Civ.App., 148 S.W.2d 
213, error dismissed, judgment cor¬ 
rect—^Hinds V. Biggs, Civ. App., 
142 S.W.2d 902—^Neal v. Beck Fu¬ 
neral Home, Civ.App., 131 S.W.2d 
778, error dismissed—^Kothmann v. 
Southwest Co., Civ.App., 92 S.W.2d 
272, error dismissed—Bomar v. 
Steele, Civ.App., 295 S.W. 323— 
Thompson v. Lutz, Civ App., 278 
S.W. 333. 

37 C.J. p 804 note 69. 

A creditor who takes security for 
payment without delivering full con¬ 
sideration which he represented he 
was giving cannot plead statute of 
limitations to a plea of partial fail¬ 
ure of consideration.—Stewart Live¬ 
stock Co. V. Ostler, 144 P.2d 276, 105 
Utah 529. 

Xu an action on a purchaseimoney 
note brought by the vendor, the pur¬ 
chaser can set up the defense of 
failure of consideration, or failure 
of the vendor to comply with the 
terms of the sales contract, without 
regard to the statute of limitations. 
Cal.—^Nickel v. Looser, 142 P.,2d 458, 
61 Cal.App.2d 224. 

Tex—^Mason Gin Co. v. Continental 
Gin Co,, OlvApp., 43 S.W.2d 955, 
error refused. 

^ In action on paving* certifioate, cOn« 

<tractor's failure to parform contract 
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to perform the terms of the contract sued on,42 
waiver and estoppel,4S usury,44 payment,45 regard¬ 
less of whether payment was made with money, 
personal property, or services,46 or accord and sat¬ 
isfaction equivalent to payment.47 Where the ti¬ 
tle of a person in undisputed possession of land is 
challenged, he may set forth any equitable defense 
in favor of his right to the property, and the stat¬ 
ute of limitations will not run so as to prevent him 
from setting forth such defense.48 The rule that 
the statute of limitations is not available as a bar 
to defenses has been held to exist, however, only 
in favor of a defendant in the possession or ex¬ 
ercise of the property, right, or position attempted 
to be taken from him.42 

A plea in compensation^ based on a matter barred 


by prescription, may not be urged against an ac¬ 
tion on an obligation which arose after the pre¬ 
scription had run.^® 

§ 105. Reduction or Recoupment 

The defense of reduction or recoupment which arises 
out of the same transaction as the claim sued on sur¬ 
vives as long as the cause of action on the claim ex¬ 
ists, although an affirmative action on the subject of 
it may be barred by limitations. 

The defense of reduction or recoupment which 
arises out of the same transaction as the note or 
claim sued on survives as long as the cause of ac¬ 
tion on the note or claim exists, although an affirm¬ 
ative action on the subject of it may be barred by 
the statute of limitations.^! Accordingly, it has 
been held that a counterclaim, even if barred by 


was subject to be pleaded by owner 
as a defense without regard to stat¬ 
ute of limitations.—Shambaugh v 
Anderson, Tex Civ App., 92 S.W.2d 
530, error dismissed. 

42. La.—Colt Co. V. Seal, 4 La App 
618. 

Tex—Hinds v. Biggs, Civ App., 142 
S.W.2d 902—Stroud v. Toland, Civ. 
App. 279 SW. 609. 

43. Tex.—Hinds v. Biggs, Clv.App., 
142 S,W.2d 902. 

Defense to reply 

Plea of waiver and estoppel, inter¬ 
posed as defense to reply, has been 
held not cause of action within star.- 
ute of limitations barring Cause cf 
action by delay in pleading it.—Ger¬ 
mania Fire Ins. Co v. Fort Worth 
Grain & Elevator Co., Tex.Civ.App, 
271 S.W. 256, reversed on other 
grounds, Com.App., 274 S.W. 123, re¬ 
hearing denied 275 S W. xiv. 

44 ; DC.—Hill V. Hawes, 144 F.2d 
511, 79 U S App.D C I 618 . 

Fla—Tucker v. Crown Corporation, 
200 So. 844, 146 Fla. 329—Beekner 
y. L P. Kaufman, Inc., 198 So. 794, 
145 Fla. 152. 

Tex.—Hinds v. Biggs, Civ.APP-» !42 
S.W.2d 902. 

37 C.J. p 803 note 65 [b]. 

45. Tex—Hinds v. Biggs, supra— 
Dallas Joint Stock Land Bank v. 
Sneed, Civ.App, 91 S.W.2d 1102— 
Corpus Juris cited in Whitehead 
V. Wicker, Civ.App., 280 S.W. 604, 
607 

WVa—iCorpus Juris cited'in Cook v 
Eastern Gas & Fuel Associates, 39 
S.E.2d 321, 325. 

37 C J p 804 note 60. 

Usurious payments 
Where lender brings an actiop to 
recover an indebtedness, none of the 
usurious payments is barred by lim¬ 
itation so as to preclude their use 
in the reduction of principal debt.— 
I^^let V. Vroman, 126 P.‘2d 419, 52 
CaLApp 2 d 297. 

53 C.J.S.—69 


Payment by remote assignor could 
be pleaded as payment by remote as¬ 
signee of payor in defense of a de¬ 
mand of assignee of payee for an 
equal amount, even though action 
of assumpsit to recover amount paid 
was barred by limitations.—Cook v. 
Eastern Gas & Fuel Associates, W. 
Va., 39 SE.2d 321. 

46. Tex,—Hinds v. Biggs, Civ.App., 
142 S.W.2d 902 

47. Va—Rector v. Hancock, 102 S.E 
663, 127 Va 101. 

37 C.J. p 804 note 61. 

48. Iowa.—Corpus Juris q.uoted in 
Equitable Life Ins. Co of Iowa 
V. Condon, 10 N.W.2d 78, 83, 233 
Iowa 567. 

Ky.—Commonwealth v. Middleton, 
266 S W. 37, 205 Ky. 570. 

Miss.—Corpus Juris cited in McLen¬ 
don V. McGee, 198 So. 725, 727, 189 
Miss. 712. 

Tex —Terry v. Baskin, Com.App., 44 
S.W.2d 929, 78 A.L R. 1067, mo¬ 
tion denied 46 S W.2d 290, 78 A.L. 
R. 1067. 

37 C.J. p 804 note 62. 

Defense set up by plaintiff 

Where title of purchaser in pos¬ 
session of realty under apparently 
valid mortgage foreclosure and sale 
was challenged, purchaser was en¬ 
titled to set up in action to quiet 
title brought by him any defense 
against adverse claim which could 
have been asserted had suit been 
brought against purchaser, and stat¬ 
utes of limitation did not run 
against such defense.—Equitable Life 
Ins. Co. of Iowa v. Condon, 10 N.W. 
2d 78, 233 Iowa 667. 

49. La.—^Ernest Realty Co v. Hunt¬ 
er Co., 179 So. 460, 189 La. 379— 
Delahoussaye v. Dumartrait, 16 La. 
91. 

50. La.—Roper v. Monroe Grocer 
Co, 129 So. 811, 171 La. IfSl, 75 A. 
L.R. 197, answer to certified quesr 
tions conformed to 129 So. 815, 14 
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La. App. 270—^Wolff v. Warden, 
App, 141 So. 821. 

51. US—City of Grand Rapids, 
Mich. V. McCurdy, C C.A.Mich , 136 
F.2d 616—Pennsylvania R Co v. 
Miller, C.C.A.Tex., 124 F 2d 160, 140 
A.L.R. 811, certiorari denied 62 
set. 1047, 316 US. 676, 86 L Ed. 
1750—Cleveland Clinic Foundation 
V, Humphrys, C.CAOhio, 97 F.2dl 
849, 121 A L.R. 163, certiorari de¬ 
nied 5P S.Ct. 93. 305 U.S 628, 83 L. 
Ed. 403—Webb v American Sure¬ 
ty Co. of New York, C.C.A.Fla, 88 
F,2d 171—Corpus Juris cited in 
Speakman v. Bernstein, C.O.A., 69 
F.2d 520, 522. 

Ark.—Corpus Juris quoted in Clark 

V. Whitney, 109 S.W.2d 930, 932. 
194 Ark. 858—State v. Arkansas 
Brick & Mfg. Co., 135 SW 843, 98 
Ark. 125, 33 L.R.A.,N S., 376. 

Colo.—'Corpus Juris quoted in Wyatt 
V Burnett, 36 P 2d 76.8, 769, 95 
Colo. 414. 

Fla.—Payne v. Nicholson, 131 So, 324, 
100 Pla 1459. 

Iowa—Corpus Juris quoted in Wil¬ 
liams V. Burnside, 222 N.W. 413, 
416, 207 Iowa 239. 

La.—In re Union Cent Life Ins. Co., 
23 So.2d 63, 208 La 253. 

Mich—Corpus Juris quoted in War¬ 
ner V. Sullivan, 229 N.W. 484, 485, 
1249 Mich. 469. 

Miss.—Jones v. Brewer, 110 So. 116, 
146 Miss. 142. 

Neb.—Oft V. Dornacker, '269 N.W. 
41i8, 131 Neb. 644—Mettlen v. San- 
doz, 269 N.W. 98, 131 Neb. 625. 
Tenn—^Wood ,v. Cannon County, 166 
S.W.2d 399, 25 Tenn App. 600. 
Wash.—J. C. Felthouse & Co. v. 
Bresnahan, 260 P. 1075, 145 Wash. 
S48—Fruit V. Fancher, 242 P., 11, 
137 Wash. 311. 

Wis.-^Peterson v. Feyereisen, 234 N, 

W. 496, 203 Wis. 294, 73 A.L.R. 
571. 

37 C.J p 805 note 64, 

Statute of limitations as not barring 
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the statute of limitations, ma}" be used by way of 
recoupment as long as plaintiff’s cause of action 
exists,and this has been held to be true whether 
or not it arose out of the contract or transaction 
sued on.53 In any case, if the amount due defend¬ 
ant exceeds the amount due plaintiff and affirma¬ 
tive action on defendant’s claim is barred by limi¬ 
tations, defendant cannot recover the excess by 

way of recoupment54 

Statutory recoupment. Where defendant files a 
plea of statutory recoupment, under a statute pro¬ 
viding that a defendant filing such plea is put on 
the footing of a plaintiff and is deemed to have 
brought an action against plaintiff at the time of 
filing his plea, the plea is subject to the defense of 
the statute of limitations.55 


53 G.J.S. 

§ 106. Set-Off, Counterclaim, and Cross De¬ 
mand 

As a general rule, in the absence of statute to 
the contrary, the statute of limitations may be pleaded 
to a set-off, countercialm, cross action or cross bill, 
or plea in reconvention. 

The statute of limitations runs against independ¬ 
ent demands or causes of action against plaintiff 
set up by defendant in his pleadings.5® As a gen¬ 
eral rule, as discussed in the C.J.S. title Set-Off 
and Counterclaim § 10, also 57 C.J. p 372 note 3, 
a set-off, counterclaim, or plea in reconvention has 
the nature, characteristics, and effect of an inde¬ 
pendent action or suit by defendant against plain¬ 
tiff. Accordingly, as a general rule, in the absence 
of a statute to the contrary, the statute of limita¬ 
tions may be pleaded to a set-off,5 7 and, likewise, the 
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plea of payment, failure of plain¬ 
tiff to perform terms of contract 
sued on, and other matters tend¬ 
ing- to reduce amount of plaintiff’s 
recovery see supra § 104. 

Statute ‘barring defense, counter¬ 
claim, or set-off 

A statute providing that a cause 
of action on which an action cannot 
be maintained cannot be effectually 
interposed as a defense, counter¬ 
claim, or set-off has been held not 
to preclude the interposition of the 
facts constituting such cause of ac¬ 
tion by way of recoupment.—^Peter¬ 
son V. Peyereisen, '234 N.W. 496, 203 
Wis. 294, 73 A.L.R. 571. 

m any suit for purchase price, 
redhibition may be urged as defense, 
even though action is otherwise bar¬ 
red by prescription.—^Wolff v. "War¬ 
den, La.App., 141 So. 821. 

A. claim not arising out of same 
transaction as claim sued on is not 
a proper subject of recoupment and 
is subject to the statute of limita¬ 
tions.—Oft V. Dornacker, 269 IST.W. 
418, 131 Neb. 644. 

Xn Texas 

<1> As against the contention that 
since the remedy of recoupment is 
purely defensive, the statute of lim¬ 
itations does not run against it, it 
has been declared that “the intent 
of our remedial statutes . . . 

regulating the subject of counter¬ 
claim and set-off, is such that the 
remedy of recoupment, to the ex¬ 
tent that the same has been expand¬ 
ed and applied in some jurisdictions, 
has no place in the jurisprudence of 
this state.”—Moiriss-Buick Co. v. Da¬ 
vis, 91 S.W.2d 313, 314, 127 Tex. 41. 

<2) It is recognized, however, that, 
if the subject matter of the defense 
is IntilnsicaUy defensive in nature, 
so |hat, if given effect, it will oper- 
8^ mere^ as a negation of plain- 
a^s^ted right to recover, or in 
either*wholly or partially. I 


of the amount claimed, the statute of 
limitations does not apply—Mornss- 
Buick Co. V. Davis, 91 S.W.2d 313. 
127 Tex. 41—Mason v. Peterson, Com. 
App., 250 S.W. 142—^Murphy v. Boyt, 
Civ.App., 180 S.W.2d 199, error re¬ 
fused—Tyrrell Combest Realty Co. v. 
Ellis, CivApp., 127 S.W.2d 598, error 
dismissed, judgment correct—Ros- 
borough V. Picton, 34 S.W. 791, 12 
Tex.Civ.App. 113, rehearing denied 43 
S.W. 1033, 12 Tex.Civ.App. 113. 

(3) This principle states the law 
applicable to a situation where as a 
result of notice to purchaser that 
land would be sold by trustee to 
satisfy balance of purchase price due 
on notes purchaser instituted suit for 
Injunction and for abatement be¬ 
cause of acreage shortage, since pur¬ 
chaser’s petition for injunction and 
abatement was of a defensive nature. 
—Murphy v. Boyt, supra. 

52. Ark.— Corpus Juris quoted in 
Clark V. Whitney, 109 S.W.2d 930, 
932, 194 Ark. 858. 

Iowa.— Corpus Juris g,uoted in Wil¬ 
liams V. Burnside, 222 N.W. 413, 
416, 207 Iowa 239. 

37 C.J. p 805 note 68* 

Statute of limitations as barring 
counterclaim see infra § 106. 

A counterclaim arising out of tort, 
even if Ijarred by limitations, is 
available by way of recoupment 
against suit for damages.—^Brown v. 
Missouri Pac. Transp. Co., 75 S.W. 
2d 804, 189 Ark. 885. 

53. Ark.— Corpus Juris quoted, in 

Clark V. Whitney, 109 S.W.2d 930, 
932, 194 Ark. 85*8—Huggins v. 

Smith, 216 iS.W. 1, 141 Ark. 87, 16 
A.L,.B. 323. 

54. U.S.—Webb v. American Surety 
Go. of New York, C.C.A.Pla., 88 F. 
2d 171. 

Mich.—Warner v. Sullivan, 22*9 N.W. 
484, 249 Mich. 469* 

Where plahitlff sued on three 
notes, one batrred, amount of barred 
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note must be subtracted- from de¬ 
fendant’s damages by way of recoup¬ 
ment.—Warner v. Sullivan, supra. 

55. Va—^Neely v. White, 14 S.E.2d 
337, 177 Va. 358. 

56. Ark.—Caldwell v. Scott, 112 S. 
W.2d 978, 195 Ark. 467. 

Cal.—Strong v. Strong, 140 P.2d 386, 
22 Cal.2d '540. 

La.—Rapides Grocery Co. v. Clopton, 
131 So. 734, 171 La. 632. 

Tenn.—Wood v. Cannon County, 166 
S.W.2d 399, 25 Tenn.App. 600. 

Wash.— J. A Campbell Co. v. Hol- 
sum Baking Co., 130 P.2d '333, 15 
Wash.2d 239. 

Commencement of plaintiff’s action 
as interrupting running of statute 
see infra § 285. 

57. D.S.—In re Fergus Palls Woolen 
Mills Co., D.C.Minn., 41 P.Supp. 
355, modified on other grounds, C. 
C.A, Boyum v. Johnson, 127 F.2d 
491. 

Ala.—Shaw v. Yarbrough, 3 Ala. 588. 

Cal.—Griffin v. Porter, 128 P.2d 820, 
54 Cal.App.2d 254. 

Ga.—^Brewer v. Grogan, 42 SE. 525, 
ll-S Ga. 60. 

Kan,—McCarthy v. Sink, 107 P.2d 
790, 152 Kan. 6’59. 

La.—^Poster Mfg. Co. v. G^rth, App., 
144 So. 142. 

Mich.—^Andrews v. Pfent, 273 N.W. 
585, 280 Mich. 324. 

Okl.—^Richardson v. Penny, 61 P, 584, 
ID Okl. 32. 

Pa.—Bruner v. Motz, 4 Pa.Dist. & 
Co. 65—National Bank of Fayette 
County V. Valentich, Com.Pl., 4 
FayJLi.J. 155, affirmed 22 A.2d 724, 
343 Pa. 132. 

Tenn.—Wood v. Cannon County, 166 
S.W.2d 399, 25 Tenn.App. 600. 

Tex.^—Causeway Inv. Co. v. Nass, 111 
S.W.2d 703, 131 Tex. 12, rehearing 
denied 112 iS.W.2d 712, 131 ►Tex. 12 
-^Morriss-Buick Co. v. Davisi, 91 
aW.2d‘ 313, 127 Tex. 41—Muriphy 
V. Boyt, Civ.App., 180 S.W.2d 
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statute of limitations may be pleaded to a counter- The general rule does not apply, however, if a 
cross action or cross bill,69 or plea in recon- plea denominated bv defendant as a set-off,®,^ or de- 


vention.^® 


error refused—Tenison v. Wilson, 
Civ.App., 1*51 'S.W.2d 327, error dis¬ 
missed—^DeWitt V. Kent County, 
Civ.App., 148 S.W.2d 213, error 
dismissed, judgment correct—Tyr- 
rdl Combest Realty Co. v. Ellis, 
Civ.App., 127 S.W.2d '698, error 
dismissed, judgment correct— 
Rust V. Rust, Civ.App., 88 S.W.2d 
787, modified on other grounds 117 
S.W.2d 59, 131 Tex. 6*32. 

Va.—Trimyer v. Pollard, 5 Gratt. 
460. 46 Va. 460. 

Wash.— 3. A. Campbell Co. v. Hol- 
sum Baking Co., 130 P.2d 333, 16 
Wash. 2d 239—^Legal Adjustment 
Bureau v. West ^Coast Const. Co., 
398 P, 429. 162 Wash. 260. 

^ C.J. p 805 note 70. 

Sa U.S.—Harris Stanley Coal & 
Lrand Co. v. Chesapeake & O. Ry. 
Co.. C.dA.Ky., 164 P.2d 460, cer¬ 
tiorari denied 67 S.Ct. 111. 

Cal.—^Moore v. Gould, -91 P. 616, 1*51 
Cal. 723. 

Idaho.—Corpus Juris cited in Denton 

V. Detweiler, 282 P. 82, 84, 48 Ida¬ 
ho 369—Carlson v. Ozmun, 268 P. 
10718, 44 Idaho 600. 

Iowa,—Miller & Chaney Bank of 
Newell V. Collis, 234 N.W. 6'50, 211 
Iowa 859. 

Kan.—^McCarthy v. Sink, 107 P.2d 
790, 162 Kan. 669—Root Grain Co. 
y, Livengood, 100 P.2d 714, 151 
kan. 706. 

2ia:ich.--Houle v. Camp. 22-6 N.W. 240, 

' 247 Mich. 467. 

NJT.—^Neuscheler v. See, 36 A.2d 

; m N.J.Law 368. 

Tex.—^De Witt V. Kent County, Civ. 
App., 148 S.W.2d 218, error dis¬ 
missed, judgment correct—Rust v. 
Rust, <3iv.App., 88 S.W.2d 787, 
modified on other grounds 117 S. 

W, 2d 69, 131 Tex. 532—Watts v. 
Gibson, Civ.App., 33 S.W.2d 777— 
JWhitehead v. Wicker, Civ.App., 280 
aw. 604. 

Wash.—J. A. Campbell Co. v. Hol- 
sum Baking Co., 1130 P.2d 333, 15 
Wash,2d 239—[Legal Adjustment 
Bureau v. West Coast Const. Co., 
298 P. 429, 162 Wash. 260—Cana¬ 
dian Bank of Commerce v. Samp¬ 
son, 269 P. 710, 146 Wash. 24’5— 
Pruit V. Fancher, 242 P. 11, 137 
Wash. Bll. 

tl CJ. p 806 note 71. 

; Countei^claim for xnalpractice in 
for medical services held sub- 
statute of limitations. 

If.X^—Garben v. McKittrick, 232 N. 
890, 225 App.Div. 772—Fish 
^“^hUy, 226 N.Y.S. 27, 221 App. 
609 , 

p|,V-|^othrock V. Wolfe, 13 Pa.Dist. 

129, afllrmed 99 PajSuper. 


nominated as. a 


Counterclaim for penalty for usury 
held subject to the same limitation 
period as a direct action therefor.— 
Earle v. Owings, i51 S.E. 980, 72 S.C. 
362. 

Barred claim deducted from set-off 
Pact that United 'States, as as¬ 
signee of Soviet Russian govern¬ 
ment, in an action to recover credit 
balance in Russian ministry of 
finance account In a domestic trust 
company was defeated by bar of lim¬ 
itations was irrelevant in determin¬ 
ing whether such balance should be 
deducted from trust company’s claim 
of set-off in a second action by Unit¬ 
ed States as assignee to recover bal¬ 
ance due a particular nationalized 
Russian bank, since the United 
States was not asserting a counter¬ 
claim for the fund.—Steingut v. 
Guaranty Trust Co. of N. T., D.C.N. 
Y., 68 P.Supp. 623. 

59. Ala.—Clybum v. Toney, 17 So.2d 
235, 245 Ala. 341. 

Cal.—^Western Pipe & Steel Co. of 
California v. Tuolumne Gold 
Dredging Corporation, 146 P.2d 61, 
63 CalJ^pp.2d 21. 

Kan.—^Hamill v. Hamill, 8 P.2d 311, 
134 Kan. 715—Bank Savings Life 
Ins. Co. V. Gann, 242 P. 478, 120 
Kan. 38. 

Tenn,—^Wood v. Cannon County, 166 
S.W.2d 399, 25 Tenn.App. 600. 
Tex.—^Uvalde Const. Co. v. Joiner, 
126 S.W.2d 22, 132 Tex. 593—Pil¬ 
low V. McLean, 117 S.W.2d 67, 131 
Tex. 639—Causeway Inv. Co. v. 
Nass, 111 S.W.2d 703, 131 Tex. 12, 
rehearing denied 112 S.W.2d 712, 
131 Tex. 12—^Logan v. Taylor, Civ. 
App., 118 S.W.2d 1094—McParlane 
V. Whitney, Civ.App., 106 S.W.2d 
406, reversed on other grounds 134 
S.W.2d 1047, 134 Tex. 394—Koth- 
mann v. Southwest Co., Civ.App., 
92 (S.W,2d 272, error dismissed— 
City-Central Bank & Trust Co. v. 
Corder, Civ.App., 91 S.W.2d 1126, 
error dismissed—^Blake v. A1 Park¬ 
er Securities Co., Civ.App., 45 S.W. 
2d 658, error refused—Bitter v. 
Bexar County, CfV.App., 266 S.W. 
224, reversed on other grounds, 
Com,App., 11 S.W.2d 163. 

Wash.—J. A. Campbell Co. v. Hol- 
sum Baking Co., 180 P.2d 333, 16 
Wash.2d 239— j. C. Felthouse & Co. 
V. Bresnahan, 260 P. 1075, 145 
Wash. 648. 

37 C.J. p 806 note 77. ^ 

A UablUty barred before plaiutlfTs 
actlou arose cannot be used as the 
basis for a cross complaint.-LdL,ally v. 
Johnson, 60 P.2d 249, 187 Wash. 511. 

6Q, La.—Rapides grocery Co. v. 
Clopton, 131 So. 734, 171 La.- 632— 
Foster Mfg. Co. v.‘ Gerth, App., 144 
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counterclaim,or denominated by 

So. 142—Wolff V. Warden, App„ 
141 So. 821—Adams v. Citizens’ 
Bank, 136 So. 107, 17 La.App. 422. 
Plea of compensation see supra 9 
104. 

Statute anthoriziiig demand In re- 
convention for “any canse” does not 
justify reconventional demand 
barred by limitations.—Rapides Gro¬ 
cery Co. V. Clopton, 131 So. 7*34, 171 
La. 632. 

eo.. Ark.—St. Louis Union Trust Co. 
V. Hammans, 161 S.W.2d 950, 204 
Ark. 298. 

Tex.—Stagal Oil Co. v. Bartholomew, 
Civ. App., 144 S.W.2d 1012, error 
dismissed by agreement—McNeese 
V. Page, Civ.App., 29 S.W.2d 489, 
error dismissed. 

Set-off growing out of same tr^uu 
actions as plaintiff’s claim and plead¬ 
ed merely as a defense is not barred 
while plaintiff’s cause of action ex¬ 
ists. ^ 

Ark.^—Collier v. Thompson, 22 S.W. 
2d 662, 180 Ark. 69*5—^Missouri & 
N. A Ry. Co. V. Bridwell, 9 S.W. 
2d 781, 178 Ark. 3T. 

Tex.—^Neal v. Beck Funeral Home, 
Civ.App., 131 S.W.2a 778, error dis¬ 
missed. 

Bven if a set-off Is unconnected 

with the transactions on which 
plaintiff’s claim is based, it has been, 
held that it is not barred as a de¬ 
fense to plaintiff’s cause of action, If 
the right of action thereon was not 
barred at the time plaintiff’s cause 
of action accrued.—Missouri & N. A 
Ry. Co. V. Bridwell, 9 iS.W.2d 781, 
178 Ark. 37. 

Offsets 

(1) Offsets are permitted, even 
though a plea of limitation may be 
good. 

Tex,-^Murphy v. Boyt, Civ.App., T80 
S.W.2d d99, error refused. 

Wash,—Blodgett v. Orton, 127 R2d 
671, 14 Wash.2d 270. 

(2) In an accounting between co- 
tenants wherein defendant sought to 
recover from plaintiff rents collectedi 
defendant could not assert that 
plaintiff’s claim for moneys paid out 
on tSLxes and repairs were harr^ 
and plaintiff’s claim was properly 
allowed as an offset ^to defendant's 
claim.—Lish v. Wehmeyer, 147 PI^ 
712, 1’58 Kan. 339. 

S2. U.'S.—City of Grand Ra^ld^ 

Mich., V. McCurdy, ^ 

F.2d 615. ^ . 

Ark. — Missouri Sc N. A Ry. 
Bridwell, 9 ^.W.8d 781,. 

37. / 

Counterclaim barred by limitation^ 
as available tor recoupm^ent 
Bupra S 105. 
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defendant as a cross action^s (;joes not have the na¬ 
ture and characteristics of an independent suit or 
action, but is essentially a defensive plea, unless 
defensive matters are by statute subject to limita¬ 
tions;^-^ and in a number of jurisdictions the rule 
has been changed by statute.^^ Thus the statute of 
limitations will not bar a set-off or counterclaim of 
the proper nature under a statute providing that 
a set-off or counterclaim of the proper nature is 
not barred until the claim of plaintiff is so barred.®^ 
or under a statute providing that, when cross de¬ 


mands have existed between persons under such 
circumstances that, if one had brought an action 
against the other, a counterclaim could have been 
set up, the two demands shall be deemed compen¬ 
sated as far as they equal each other,or under 
a statute providing that a counterclaim may be 
pleaded as a defense to any cause of action, not¬ 
withstanding it is barred by limitations, if it was 
the property of the party pleading it at the time it 
became barred, and was not barred at the time the 
claim sued on originated.Such statutes, in so far 


A coniLterclaam growing* out of tlie 
same transactions as plaintiff’s claam 
and pleaded merely as a defense is 
not barred while plaintiff’s cause of 
action exists. 

Ark —Missouri & N". A. Ry. Co. v. 
Bridwell, supra 

Ky—Lewis v. Kash, 38 S.W.2d 978, 
239 Ky. 117. 

Tex.—^Neal v. Beck Funeral Home, 
Civ.App., 131 S.W 2d 778, error dis¬ 
missed. 

SSven if a counterclaim is tmeon- 
nected with the transactions on 
which plaintiff’s claim is based, it 
has been held that it is not barred 
as a defense to plaintiff’s cause of 
action, if the right of action thereon 
was not barred at the time plaintiff’s 
cause of action accrued —Collier v, 
Thompson. 22 S.W.2d 562, ISO Ark. 
695—Missouri & N A. Ry. Co. v. 
Bridwell, 9 S.W 2d 781, 178 Ark. 37. 

63. Tex,—Dallas Joint Stock Land 
Bank v. Sneed, Civ.App., 91 S.W.2d 
1102. 

In a suit for partition, wherein 
one defendant presents cross action 
for amount paid out to preserve and 
improve the realty and discharge 
lawful charges thereon, the statute 
of limitations is not available as a 
defense against the cross action — 
Minus V. Doyle, 170 SW.2d 220, 141 
Tex. ’67. 

limitations held available to plaiiL- 
tiff 

Where administrator, in his peti¬ 
tion in special proceedings to sell 
land to make-' assets, alleged exist¬ 
ence of a city's claim against estate 
without admitting its amount or va¬ 
lidity, and city filed an answer as- j 
sorting a lien for taxes and other 
items, praying judgment therefor, 
administrator could by way of reply 
plead the ten-year statute of limita¬ 
tions in bar of city's rights.—^Wil¬ 
liams V. Thompson, 41 S.E.2d 359, 
277 N.O. 166. 

64. In Hew Tork 

(1) Under a statute so providing, a 
cause of action, other than for the 
recovery of realty, on which an ac¬ 
tion cannot be maintained because 
of limitations, cannot be effectually 
interposed as a defense or counter¬ 
claim.—^Otto V. Lincoln Sav. Bank i 


of Brooklvm, 51 N T S 2d 561, 26S 
App Div. 400, affirmed 62 N.E 2d 236, 
294 N T. 798—President and Direc¬ 
tors of Manhattan Co v Cocheo, 10 
N‘YS2d 770. 256 App D.v. 560— 

Cooley Trading Co. v Goetz, 2SS N 
YS 831, 247 App Div. 607, affirmed 
6 ME 2d 417, 273 NY. 4S8—German 
Savings Bank v. Wagner, 149 N.Y.S. 
654, 164 App Div. 231, affirmed 115 
N.E 10'39. 220 N.Y 608 

(2) Under such statute whether a 
set-off IS denominated a defense or a 
counterclaim, if it is based on a 
claim against which the applicable 
statute of limitations has run, it 
cannot be interposed as a defense.— 
Otto V. Lincoln Sav Bank of Brook¬ 
lyn, 51 N Y S 2d 561, 268 App Div 
400, affirmed 62 N E 2d 236, 294 N. 
T. 798—Cooley Trading Co. v Goetz, 
288 N.YS 831, 247 App Div. 607, af¬ 
firmed 6 N.E 2d 417, 273 NY. 488. 

I 65. Ohio—Cohn v. Krauss, App, 67 
I N.E 2d 62. 

Utah—Corpus Juris cited in Cox v 
Dixie Power Co, 16 P.2d 916, 922, 
81 Utah 94. 

37 C.J. p 806 note 73. 

60. U.S —Tiger v. 'Sellers, C.C.A. 
OkL, 145 P.2d 920. 

Okl —Barry v. Hubbard, 155 P 2d 
512, 195 Okl 112—Vose v. U S. 
Cities Corporation, 7 P.2d 132, 152 
Okl. 295, appeal dismissed and cer¬ 
tiorari denied 52 S.Ct. 310, 285 U. 
S. 523, 76 L.Ed 921—Hurst v. Han¬ 
nah, 229 P. 163, 107 Okl. 3. 

37 C.J. p 806 note 73. 

Statute held not retroactive 

Okl.—Theis v Beaver County, 97 P. 

973, 22 Okl. 333 
37 C.J. p 806 note 72 [a]. 

Statute held inapplicable 

(1) The statute is inapplicable 
where plaintiff relies on the princi¬ 
ple of res judicata, rather than on 
the statute of limitations, to bar the 
set-off or counterclaim.—^Widdows v. 
Keaton, D.C Okl., 44 F.2d 839. 

(2) The statute does not apply to 
rights that will never be barred by 
the statute of limitations—Stolfa v. 
Gaines, 283 P. '56-3, 140 Okl. 292 

(3) It is equally inapplicable 
where the matter pleaded by defend¬ 
ant does not constitute a counter- 
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claim or set-ofif.—Hartzell v. Choc¬ 
taw Lumber Co. v Delaware, 22 P. 
2d 3S7, 163 Okl. 240—Mansfield, 

Brunson. Kemp & Ahrens v. IDng 
16 P.2d 87, 160 Okl 243 

(4) Thus, a cross petition in ac¬ 
tion to quiet title has been held not 
to constitute a “counterclaim” with¬ 
in the statutory proviso —Moore v. 
Kennedy, 165 P 2d '832, 196 Okl. 484 
—Mansfield, Brunson, Kemp & 
Ahrens v. King, 16 P.2d 87, ISO Okl. 
243—Stolfa v. Gaines, 283 P. 563, 
140 Okl 292. 

(5) So, in an action to recover the 
price of timber sold to defendant, in¬ 
tervener’s petition to recover value 
of timber wrongfully cut and re¬ 
moved by plaintiffs was held not in 
nature of counterclaim or set-off, 
where the pleadings did not show 
any claim of liability against inter¬ 
vener by either plaintiff or defend¬ 
ant—Hartzell v. Choctaw Lumber 
Co. V. Delaware, 22 P.2d 387, 163 
Okl. 240. 

67. Cal—Jones v. Mortimer, 170 P. 
2d 893, 28 Cal 2d 627. 

Kan—Stockmen's Bank of Seneca, 
Neb, V. Madison, 282 P. 570, 129 
Kan. 253—First Nat. Bank v. Wil¬ 
lis, 2S0 P. 782, 128 Kan. 681— 
Ramsel v. Brandt, 241 P. 117, 119 
Kan. 756. 

Ohio.—Cohn v. Krauss, App., 67 N. 
E.2d 62—Shnner v. Price, 59 N.E. 
2d 152, 74 Ohio App. 373. 

Utah.—Stewart Livestock Co. v. Ost¬ 
ler, 144 P2d 276, 105 Utah 529— 
Corpus Juris cited iu Cox v. Dixie 
Power Co, 16 P.2d 916, 922, 81 
Utah 94—Utah Commercial Sav¬ 
ings Bank v. Fox, 120-P. 840, 40 
Utah 205 

37 C J. p 806 note 73. 

In a suit to foreclose a mortgrage, 
a claim for services and goods sold 
has been held unavailable as a cross 
demand under such statute,—Moore 
V. Gould, 91 P. 616, 151 Cal. 723. 

Conditions precedent to recovery 
fixed by the terms of a contract are 
not affected by such statute.—Chica¬ 
go, R. I. & P, R. Co. V. Theis, 152 P. 
619, 96 Kan. 494. 

68, Iowa—In re Lunt, 16 N.W.2ci 
25, 235 Iowa '62—Short v. Ander¬ 
son, 8 N.W.2d 740, 233 Iowa 238— 
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as they contemplate an overlapping of live demands 
in point of time, will not, however, avail a defend¬ 
ant whose set-off or counterclaim was already 
barred when the claim sued on originated,69 and 
the operation of this statutory rule may be limited 
by another provision in the same statute.'^o 

A case not precisely within the letter of such 
statutes, but within the spirit and purpose thereof, 
may be within their operation.'^! Thus, such stat¬ 
utes have been held to prevent plaintiff setting up 
limitations in a subsequent suit by defendant as 
plaintiff either at law'^2 or in equity'^3 on a matter 
of set-off which defendant could have, but failed 
to, set up in a former action by plaintiff against 
defendant. Under such statutes a plaintiff may 
plead a counterclaim in his reply to offset a coun¬ 
terclaim in the answer, although barred by limi¬ 
tation.'^^ 


In a chancery suit the maxim. He who seeks eq¬ 
uity must do equity, may require allowance of a 
set-off or counterclaim,*^5 and the fact that the 
statute of limitations bars a cause of action to re¬ 
cover an overpayment will not prevent a court of 
equity from adjudging that such overpajunent was 
applied to the payment of the obligation sued on 
the moment it accrued.'^® 

In an action by an heir or legatee to recover his 
share of a decedent’s estate, it has been held that 
a debt due decedent by the legatee or distributee 
and barred by the statute of limitations cannot be 
used as a set-off,'^'3' counterclaim,'^^ or cross ac- 
tion,*^® especially where the debt was barred dur¬ 
ing deceased’s lifetime,S0 or where the statute of 
limitations operates to extinguish the debt, and not 
merely to bar the remedy.There is also, howev¬ 
er, authority to the contrary.^2 


Stuff V. Stuff, 259 N.W. 924, 219 
Iowa S69—Riggs v. Gish, 205 N. 
W. S33, 201 Iowa 148. 

N.M.—Pugh V. Heating & Plumbing 
Finance Corp., 161 P.2d 714, 49 N. 
M. 234—Great Western Oil Co, v. 
Bailey, 295 P. 298, 35 N.M. 277. 

37 CJ. p 806 note 73. 

Term “existing- oladm” In statute 
permitting counterclaim means claim 
which has arisen, and includes 
claims since barred, and, hence, not 
to limit the effect of the statute re¬ 
ferred to in the text—Great West¬ 
ern Oil Co. V. Bailey, supra. 

69. N.M—Pacheco v. Presquez, 164 
P.2d 579 49 N.M. 373. 

Utah.— Corpus Juris cited, in Salt 
Lake City v. Telluride Power Co., 
17 P.2d 281, 285. 82 Utah 607, re¬ 
hearing denied 26 P.2d '822, 82 
Utah 622. 

37 C.jr. p 806 note 74. 

Counterclaim barred at instant plains 
tiff’s right accrued 
In action to quiet title to realty 
as against lien of judgment, suit for 
foreclosure of lien was barred at in¬ 
stant plaintiff’s cause of action ac¬ 
crued or originated, since invalidity 
of the lien was essential to plaintiff’s 
causS of action, and counterclaim 
was, therefore, barred.—^Pugh v. 
Heating & Plumbing Finance Corp., 
161 P.2d 714, 49 N.M. 2^4. 

TO. N.M.—Mann. v. Gordon, 110 P. 

1043, 1*5 N.M. 652. 

37 C.J. p 806 note 75. 

71. Ala —Conner v. Smith, 7 So. 150, 
88 Ala. 300. 

Iowa.—In re Lunt, 16 N.W.Sd 25, 
?36 Iowa '62. 

72. Ala.—^Wilson v, Montsohieiry 
Bank & Trust Co., 183 So. 6^, 203 : 

^ Ala, 340. ^ 

73. ^ Ala.—Jt'owler v. Bellinger, 37 So.; 
-225, 14D ^ia. 

37 ^*7 note 39; 


I 74. Iowa.—^Matthys v. Bone’son, 160 
N.W. 944, 179 Iowa 1111. 

Okl.—Nellis v. Minton, 216 P. 147, 
91 Okl. 75. 

75. Neb.—Wiseman v. Guernsey, 
1S7 N.W. 55, 107 Neb. 647. 

37 C.J. p 806 note 81 fa], [cj. 
Partition 

(1) In a partition suit between 
cotenants, a cotenant out of pos¬ 
session, who has received no benefit 
from the common estate, is entitled 
to offset or credit the rental value 
of his interest as against allowance 
to the occupying cotenant for im¬ 
provements and taxes, even though 
an affirmative action therefor is 
barred.—Byrne v. Byrne, 233 S.W. 
4*61, 289 Mo. 109. 

(2) Further, in a partition suit, a 
defendant who had paid taxes and 
made imfprovements on honest belief 
that he owned realty involved has 
been held entitled to recover for such 
tax payments and improvements not-! 
withstanding running of limitations, j 
—Adams v, Adams, Mo.App., 180 S. 
W.2d 241. 

76. N.Y.—Belden v. State, « N.E. 
363, 103 N.Y. 1. 

77. Miss.—Greene v. Greene, 110 So. 
218, 145 Miss. 87, 49 A.L.R. 565. 

Offset of debts due estate which are 
barred by limitations in actions j 
against the personal representa- i 
tive for distribution of legacies see 
Executors and Administrators $ 
724. 

Right of heir or distributee general¬ 
ly to full amount of legacy or dis¬ 
tributive share without deduction 
of amount of debt owed decedent 
and barred by limitations see I>e- 
sce^at aind Bistribution 1 71. | 

^ight of personal rej^resentative to 
retain ^rom legacy or disisributive 
^ share amount ef claim. ^ga|n|st leg¬ 
atee or d^trlbutee bart^ by, 


itations see Executors and Admin¬ 
istrators § 494 b. 

Boctziue of equitable set-off does 
not apply so as to take claim out of 
statute of limitations.—^Perry v. 
First Citizens Bank & Trust Co., 27 
S.E.2d 636, 223 N.C. 642. 

78. N.C.—^Perry v. First Citizens 
Bank & Trust Co., supra. 

79. N.C.—Perry v. First Citizens 
Bank & Trust Co., supra. 

80. Miss.—Greene v. Greene, 110 Bo. 
218, 145 Miss. 87, 49 A.L R. 665. 

N.C.—^Perry v. First Citizens Bank 
& Trust Co., 27 S.B.2d 636, 223 N. 
a 642. 

37 C.J. p 807 note ’SS fa]. 

81- Miss.—Greene v. Greene, 110 So. 
218, 145 Miss. 87, 49 AX..R. 565. 

82. Ala—Noble v. Tait, 37 So. 278, 
140 Ala 469. 

Wash.—Blodgett v. Orton, 127 P.2d 
I 671, 14 Wash.2d 270. 

I Xn partition suit among heirs, one 
: heir’s indebtedness to decedent was 
chargeable against such heir’s inter¬ 
est in the estate, although it would 
have been subject to the defense of 
limitations in the hands of decedept. 

: —M€X>aniel v. Willis, Tex,Civ.App^, 

: 157 S.W.2d 672, error refused. 

An administzalor^s ^ suit against 
for equitable setoff, against 
! heir’s oistrihutive share of heir’s note 
! to decedent, which had b^tired 

; by limitations before decedent^ 
; death, has been held pot barred 
I limitations- 

i Fla.—p%))rlda Nat. Ba n k of Jackso?% 

! -rilte T. Ga^4^r, 1$- SotM iS, JM 

I Fla^ 8^ i ; " ' " ^ 

1 ^]^— 4 $! 

I 452,'^ ^ -i 
Kami—wusou 



§ 106 


LIMITATIONS OF ACTIONS 


53 C.J.S. 


Limitation runs against a particular demand, not¬ 
withstanding the existence of a set-off. 

§ 107. Applicability of Different Limitations 
to Same Action or Proceeding 

If there is doubt as to which of two or more stat- 
utes of limitation applies to a particular action or pro¬ 
ceeding, and it is necessary to resolve the doubt, it 
will generally be resolved in favor of the application of 
the statute containing the longest limitation. 

Where two or more distinct causes of action arise 
out of one delict or breach of duty, each is gov¬ 
erned by the statute of limitations appropriate to 
it.84 Where there is doubt as to which of two or 
more statutes of limitation applies to a particular 
action or proceeding, it is unnecessary to determine 


which statute applies, if in any proper view of the 
action or proceeding it is barred,S5 or not barred,8® 
as where the period of limitation in the different 
statutes is the same.^*^ If, however, it is necessary 
to resolve the doubt, it will generally be resolved 
in favor of the application of the statute contain¬ 
ing the longest period of limitation.88 This rule 
however, will not prevent a court from applying a 
shorter period where satisfied that it ought to ap- 
ply.89 At any rate, where plaintiff’s allegations par¬ 
took of a cause of action for libel and slander, but 
were properly joined with charges for malicious 
prosecution, false imprisonment, and assault as 
growing out of one continuous transaction, the ac¬ 
tion was controlled by the limitation governing ac¬ 
tions of the latter description.^^ 


83. Va.—Phle&ar v. Smith, 108 S.E. 
662, 131 Va, 268. 

84. Conn.—^Hickey v. Slattery, 131 
A, 558. 103 Conn. 716. 

ni.—Desiron v. Peloza, 32 N.E.2d SIS, 
30*8 Ill-App. 582. 

N-Y.—Monahan v. Devinny, 229 N.T. 

S. 60, 223 App.Div. 547. 

Bar of one of two remedies as af¬ 
fecting- the other see supra § 7. 
Remedial and penal provisions of 
statute as governed hy different 
limitations see supra § 89. 

85. TJ.S.—Hummel v. Equitable Life 
Assur. Soc.. C.C.A.I11., 151 P.2d 994 
—Sheehan v. Municipal Light & 
Power Co., E.C.N.Y., 54 P.Supp. 
169, affirmed, C.C.A., 151 P.2d 65 
—-Kissick Const Co. v. First Nat. 
Bank of Wahoo. D.C.Neb., 46 P. 
Supp. 869. 

Cal.—Higgins v. Eva, 267 P. 1081, 204 
Cal. 231. 

Iowa.—Griffith v. Portlock, *7 N.W. 

2d 199, 233 Iowa 492. 

Kan.—^Preston v. Shields, 166 P.2d 
543, 159 Kan. 575 —Weber v. Home 
Royalty Ass’n. 88 P.2d 1053, 149 
Kan. 678—^Hege v. Suderman, 51 
P.2d 23, 142 Kan. 495. 

La.—Whitney Nat. Bank of New Or¬ 
leans V. Schwob, 13 So.2d 782, 203 
tLa. 175—Burdin v. Burdin, 129 So. 
651, 171 La. 7. 

N.T.—Sachs v. Cluett, Peabody & 
Co., 39 N.T.S.2d 853, 265 App.Div. 
597, affirmed S3 N-E.2d 241, 291 N. 
Y. 772—^In re May's Estate, 5 N.Y. 
S.2d 684, 268 App.Div. 31—Sara- 
sohn V, Andrew Jergens Co, 45 N. 
Y.S.2d 888. 


Tenn.—Killebrew v. Ray, 181 S.W. 

2d 334, 181 Tenn. 333. 

Tex.—Lockhart v. Williams, Civ. 
App., 187 S.W.2d 234, affirmed 192 
S.W.2d 146, 144 Tex. 553. 

37 C.J. 's> 803 note 42, p 807 note 91. 

86. U.S.—^Kohler v. McClellan, C.C. 
A.La., 156 F.2d 90S—Isaacs v. 
Neece, C.C.A.Tex., 75 P.2d 566. 

Cal.—^Anheuser-Busch Brewing Ass'n 
V. Green. 265 P. 1025, 90 Cal.App. 
453. 

Idaho.—Cruzen v. Boise City, 74 P.2d 
1037, '58 Idaho 406. 
lowa.-^Empire Real Estate & Mort¬ 
gage Co. V. Beechley, 114 N.W. 556, 
137 Iowa 7, 126 Am.S.R. 248. 
iLa.—Ford v. Russell, 128 So. 810, 13 
La-App. 390. 

N.Y.—Willis V. Sterling, 232 N.Y.»S. 
143, 224 App.Div. 647, appeal dis¬ 
missed Macomber v. Sterling, 171 
N.E. 800, 253 N.Y. €00. 

N.C.—Garris v. Garris, 124 S.E. 314, 
188 N.C. 321. 

Tex,—^Brooks v. De Witt, Civ.App., 
178 S.W.2d 718, reversed on other 
grounds 182 S.W.2d 687, 143 Tex. 
122, certiorari denied 65 S.Ct. 1196, 
325 U.S. 862, 89 L.Ed. 19'S3—Wood 
V. Humble Oil & Refining Co., Olv. 
App., 268 S.W, 981. 

Wash.—^Rosenkranz v. Yakima Val¬ 
ley Bank & Trust Co., 271 P. 85, 
149 Wash. 409. j 

87. U.S.—O’Neill V. Gray, C.C.A.N. 
Y., 30 F.2d 776, certiorari denied I 
49 S.Ct, 480, 279 TJ.S. 865, 73 L.Ed. 
1003. 

88 . U.S.—Crawford County Trust 


Savings Bank v. Crawford County, 
C.C.A.Iowa, 66 P.2d 971. certioraii 
denied 54 S.Ct. 439, 291 U.S. 664, 
78 L.Ed. 1055, Crawford County 
Trust & Savings Bank of Denni¬ 
son, Iowa, V. Crawford County, 
Iowa, 54 S.Ct. 439, 291 U.S. 664, 78 
L.Ed. 1055, and Farmers* State 
Bank of Dow City, Iowa v. Craw¬ 
ford County, Iowa, >54 S.Ct. 439, 
291 U.1S. 664, 78 L.Ed. 1055—Payne 
V. Ostrus, C.C.A.Iowa, 50 P.2d 1039, 
77 A.L.R. 531—Hughes v. Reed, G 
C.A., 46 P.2d 435—Keen v. Mid- 
Continent Petroleum Corp., D.G 
Iowa, '63 P.Supp. 120. 

Ariz.—O’Malley v. Sims, 75 P.2d 50, 
51 Ariz. 155, 115 A.L.R. 634— 

Southern Pac. R. Co. of Mexico v. 
Gonzalez, 61 P.2d 377, 48 Ariz. 260, 
10$ A.L.R. 1012—^Andersen v. 
Thude, 25 P.2d 272, 42 Ariz. 271. 

Iowa.—^Lincoln Nat. Life Ins. Co. v. 
Fischer, 17 N.W.2d 273, 235 Iowa 
506. 

S.C.—Scovill V. Johnson, 3 S.E.2d 
•543, 190 S.C. 457. 

137 C.J. p 807 note 92. 

Construction of statutes of limita¬ 
tion in general see supra § 3. 

89. Ariz.—Johnston v. Smith, 6 P. 
2d 891, 39 Ariz. 337. 

N.Y.—In re May’s Estate, 6 N.T.S. 
2d 684, 25'5 App.Div. 31—CSorpus 
Juris cited In Miller v. City of 
Oneida, 275 N.Y.S. 157, 161, 153 
Misc. 438. 

37 C.J. p 807 note 93. 

90. Tex,—Missouri, K. & T. R. Co. 
V, Craddock, Civ.App., 174 S.W. 
965. 
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INDEX TO 

LEWDNESS 


Admissions, 

Admissibility in prosecutions for, § 6 
Marriage, sufiSciency of evidence, § 7 
Adultery, 

Living together in, § 2, p. 6 
Sexual intercourse in, averments as to, § 4 
Amendment, indictment, § 4 
Burden of proof, prosecutions for, § 5 
Certainty, indictment or information, § 4 
Chastity, reputation, admissibility of evidence as to, 
§6 

Circumstantial evidence, 

Admissibility in prosecution for, § 6 
Sexual intercourse, suflSiciency as to fact of, § 7 
Sufficiency in prosecution for, § 7 
Cohabitation, 

Element of, § 2, p. 5 

Indictment or information, averments as to, § 4 
Common nuisance, treatment as, § 2, p. 5 
Conclusion, indictment or complaint, § 4 
Concubinage, lewdness as synonymous with, § 1 
Confessions, admissibility in prosecutions for, § 6 
Criminal indulgence, lewdness as importing, § 1 
Criminal intent, necessity, § 2, p. 6 
Debauchery, lewdness as synonymous, § 1 
Defenses, § 3 

Burden of proof, § 5 
Definitions, § 1 , 

Open, § 2, p. 8, n, 74 

Direction of verdict, prosecutions for, 5 8 
Discretion of court, separate trials, § 8 
IHstinctions, § 1 

Elements of offense, § 2, pp. 5-9 
Burden of proof, § 6 

indictment or information, averments as to, § 4 
Evidence, 

Prosecutions for, 

Admissibility, § 6 

Weight and sufficiency, J 7 , 

fine or imprisonment, puhishnaent by, § 9 
fdrnkatlon. 

Distinguished, 

^ Living together in, § 2, p. 6 . 

Sexual intercourse in, averments as to, § 4 

g bitual illicit intercourse, element of, § 2, p. 7 
l^tual sexual intercotirse, 

^ Ii^Ctment or infor^tion, averments as to, | 4 
Ihresumptions, criminal intent, § 5 
House of ill-fame, resort to for purpose of lewdness, 

t ‘ § 2^ p. 9' 

illicit intercourse, element of, § 2, pp. 
ft^rity, lewdness‘as synonymdus with, S 1 
Wdeeent exposure, 5 2, p. 9 
^i^^tment or informalion, S 4 ■ 

Initiation of pr<>secution, ^persons entitled^ S 2, pl 6 
Sife^mctiphs to jury, prosecutions tot A 8 

’Ijelenaeof / - 

Indictment or information, averments as to, 4 4 


Intent—Continued, 

Presumptions, f 5 
Issues, prosecutions for, § 4 
Joint criminal intent, necessity, § 2, p. B 
Jury questions, prosecutions for, § 8 
Lascivious conduct, § 1 

Statutory provisions, § 2, p. 8 
Law questions, prosecutions for, § 8 
Lecherous conduct, § 1 
Libidinous conduct, § 1 
Licentiousness, lewdness as synonymous, § 1 
Living together, 

Element of, § 2, p. 6 

Indictment or information,-averm^ts as to, § 4 
Lustfulness, lewdness as, § 1 
Marriage, 

Defense of, § 3 

Burden of proof, § 5 

Indictment or information, averments as to, § 4 
Proof of, sufficiency, § 7 

Married persons, unlawful cohabitation with one 
other than spouse, § 2, p. 7 

Master and servant, occasional sexual intercourse 
between as constituting offenise, § 2, p. 7. 

Nature of offense, § 2, pp. 5-9 
Notoriety, 

Circumstantial evidence, admissibility on ques¬ 
tion of, § 6 ' 

Indictment or information, averments as to, 8 4 
, Unlawful cohabitation, element of, § 2, p. 8 
Occasional acts of illicit 'intereouri^, sufficiency to 
constitute offense, § 2, p. 7 
Open nature of acts, element of, f 2, p. 5 
Ordinances directed against, § 2, p. 5 
Presumptions, prosecutions for, § 5 
Proof, prosecutions for, § 4 
Prosecutions, 

Admissibility of eVidence, § 6 
Evidence, 

Admissibility, § 6 
Weight and Sufficiency, § 7 
Indictment and information, § 4 
Instructions to jury, § 8 
Presumptions and burden of proof, 8 5 
Sentence and punishmm|:, § 9 
Trial, § 8 
Verdict, 

Weight and sufficiency of evidence, § 7 ^ 
Prostitution, distinguished, 8 1 
Public nature of acts, 

Elmnmit § 2, p. 5 

Indictment pr information, 4 f 

Punishment, pro^utions for, f 9 ' a/"" ; / 1 ^ 

Questions of law a^d prosee^p^ g ^ 
j E^utation, adipissibilily of 
* Bnmors, ^ 

I Sensualiiyv lewdne^ ins f 1 



INDEX TO LEWDNESS 


Sentence, prosecutions for, § 9 
Separate trials, discretion of court, § 8 
Sex, Indictment or information, averments as to, § 4 
Sexual intercourse, 

Element of, § 2, p. 7 
Proof of, suflaciency, § 7 
Sexual relations, indecency with respect to, § 1 
Single act of illicit intercourse, sufficiency to consti¬ 
tute offense, § 2, p. 7 
Statutory provisions, 

Indictment or information, charging offense in 
language of, § 4 

Punishment in criminal actions, § 9 
Reputation, admissibility of evidence as to, § 6 


Statutory provisions—Continued, 

Scope of offense enlarged by, § 2, p, 5 
Surplusage, indictment or information, § 4, n. 27 
Synonymous terms, § 1 

Time of offense, indictment or information, averiiK 
as to, § 4 

Trial, prosecutions for, § 8 

Unchastity, lewdness as synonymous with, $ i 

Unlawful cohabitation. 

Element of, § 2, p. 5 
Evidence, sufficiency, § 7 
Variance, prosecutions for, § 4 
Verdict, prosecutions for, § 8 
Words and phrases defined, § 1 
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LIBEL AND SLANDER 


Abatement and revival, 

Action barred by limitation, § 156 
Death of testator leaving will containing defam¬ 
atory matter, § 82, p. 135 » 

Abortion, charge of causing or procuring as action¬ 
able, § 60 
Absolute privilege, 

Abuse of privilege, question of law or fact, § 228, 
p. 347 

Affidavits in civil case, § 104, p, 176 
Attorneys, publication and radio proceedings, § 
104, p. 179 

Bill of particulars, § 104; § f74, n. 82 
Burden of proof, § 220 
Classification, § 87, p. 141 
Criminal proceedings, § 104, p. 182 
Defense of, § 288 
Defined, § 88 

Employer and employee, communications respect¬ 
ing character, § 107 
Abuse of privilege, § 107 
Executive proceedings, § 103 
Executor nominated in libelous will, § 104, p. 169 
Extent and limit, § 102 
Falsity of communication, § 99 
General issue, proof under, § 189 
Grand jury, reports, § 104, p. 183 
Judicial proceedings, § 104, pp. 167-183 
Jurors, communications by, § 104, p. 178 
Legislative proceedings, § 106 
Criminal prosecution, § 288 
liMice, 

Demurrer as admitting, $ 182, p. 289 
Effect of, §§ 88,102 
Immateriality, § 100, p. 160 
Presumption, § 101, p. 164 
Memorial to legislatijire, § 105 
Military and naval officers, communications by, 
§ 102 

Motions in civil case, § 104, p. 176^ 

Naturalization proceedings, f 104, p. 169 

Official proceedings, reports of, *§ 123 

Official report, § 103 

Pardon, application for, § 104, p. 179 

Particular communication, §§ 102-105, pp. 164-184 

Pleading, malice, § 166 

Defamatory matter in, 5104, p. 173 

Presumption, § 101, p. 164 
Qbasi judicial proceeding, § 104, p. 169 
Question of law or of fact, § 228, p. 346 
Reports, official public proceeding, § ,123 
Searches and seizures^ affidavit fon warrant, § 
104, p. 169, n. 44 * 

Slander of property or title, § 277 
Third persons, publlcatiohs* ecmcefi^ judicial 
proceeding, § p. 173 
Will, § 104, p. 168 


Absolute privilege—Continued, 

Witnesses, 

Communications by, § 104, p. 180 
Legislative proceeding, § 105 

Abuse, 

Charging husband with as libelous, § 31 
Publication of general words of, § 121, p. 200 
Abusive words, cause of action for, § 15 
Accident, malice as inconsistent with, § 2 
Accord and satisfaction, retraction or apology, agree¬ 
ment respecting, § 143 
Accrual of cause of action, § 156 

Slander of title or property, § 278, p. 398 
Accuracy, official public proceeding, report of, § 123 
Actionable words and acts, §§ 4r“73, pp. 39-124. 

Comment and criticism, generally, J 131, pp. 211- 
214 » 

Construction of language, §§ 9~12, pp. 45-57 
Defamatory imputations in general, §§%13-31, pp. 
57-75 

Demurrer to test actionable character, § 182, pp. 
287, 289 

Newspaper article, 

Determination of, § 121, p. 198 
Immaterial inaccuracy, § 122 
Nominal damages, § 239 
Non-defamatory words, § 6 
Per se or per quod, § 8, pp. 41-45 
Pleading, § 164, pp. 253-259 
Property or title, disparagement of, § 270 
Qualified privil^e, § 89 . 

Questions of law and fact in respect of, § 223, 
pp. 33&-341 

Slander of property or title, § 270 
Variance between pleading and proof, § 194, p. 
305 

Actions, §§ 152-237, pp. 237-361 
Accrual of cause of action, § 156 

Slander of title or property, § 278, p. 3^ 
Burd«i of proof, post 
Commencement of action, post 
Evidence, generally, post 
Jactitation, § 280, pp. 4CHMW9 
Jurisdiction and venue, § 158 
Pleading, generally, post 
Slander of title, § 278, pp. 397-403 
Trial, generally, post 

Actors, imputations tending to injure in oecqpaiMo^ 
§48 

Actual malice^, § 2 

Absence ot^as defense, § 76 
Admissions, 

Demurrer, 1182, p. 286 
Jury questi<m on, § 222 
Pleading, § 193 
Publieatibn, post 
Adulteration, 

*f\)od ptdddcts,, pef 

G<jods, charge as actional^ | §6 
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Adultery, imputation or charge of, § 73 
Criminal liability, § 283 

Direct charge of uncbastity as essential, § 29 
Justification, rebuttal of evidence as to, § 21S 
Libelous per se, § 30 

Advertisements, defamatory matters appearing in, § 
121, p. 197 
Advertising agents. 

Imputations tending to injure in occupation, § 46 
Liability for mailing libelous circulars, § 151 
Advice of counsel, 

Defense, § 157 

Jury question in respect of defense, § 228, p. 349 
Legal malice as overcome by proof of, § 215, p. 
327 

Slander of title, § 274 
Aflidavits, 

Absolute privilege, judicial proceedings, § 104, p. 
176 

Privileged communications, criminal proceeding, 
§ 104, p. 182 


Agents, 

Exemplary damages, malice of agent as imputa¬ 
ble to principal, § 260, p. 374 
Liability for defamation by agent, § 150 
Privileged communications between principal and 
agent, f 109 
Publication by, § 80 

Aggravating circumstances, criminal libel, considera¬ 
tion in determining penalty, § 302 
Aggravation of damages, 

Instructions to jury, § 231, p. 355 
Jury question, § 230, p. 352 
Justification, unsuccessful attempt, § 144 
Malice, § 248 

Admissibility of evidence as to, § 187 
Pleading, necessity, § 191 
Republication or repetition, § 248 

Failure to sustain plea of truth, f 144 
Unsuccessful justification, § 144 
Agitators, employees, publication charging with as 
actionable, § 45, n, ^ 

Aiders and abetters, liability, § 148 
Aldermen, defamatory statements respecting, § 40 
Alleged statement, judicial proceedings, report of, § 
127, p. 206 

Allegorical allusion, defamatory charge by, § 9 
Alternative form, imputation in as actionable, § 9 
Ambiguous publication, jury question, defamatory na¬ 
ture, § 223, p- 336 
Amendments, 

Indictment or information in prosecution for, § 
, / 297 

Pleading, § 183 


Amcmnt of damages. 

Admissibility of evidence, | 264, p. 381 
Jury question, § 230, p. 350 


Anarchist, charging person with being, 173 


An^r, 

Def^atory statenaent in heat of, justification, § 
140 

Mitigation of damages, ' ^ 

^ Atoissibility of evidence, § 2617, p,' 387 
Broyocatlon plaintiff, 



languf^^fibi^cting ipeEpon, to as libelous 


Anonymous letters or communications, 

Charge of writing as actionable per se, § 18 
Criminal liability, statutory provisions, § 281 
Defamatory charge by way of, § 10, p. 50, n. 23 
Answer. Plea or answer, generally, post 
Anti-labor charges, corporations, § 34 
Anti-Semitism, charging another with as libelous, § 
31 

Apology. Retraction or apology, generally, post 
Appeal and error, § 236 

Criminal prosecution, § 301, p. 433 
Appearance, actions for, § 160 

Apprentices, physicians, charging licensed physician 
with being as libelous, § 44, n. 47 
Architects, statements injurious to occupational repu¬ 
tation, § 37 
Arrest, 

Imputation of, § 54 

Privileged communications, report of, § 127, p. 208 
Truth of charge, justification, § 137, p. 226 
Arrest of judgment, § 235 

Arrested tuberculosis, charge of having as libelous 
per se, § 16, n. 35 
Arson, charge of, § 62 

Justification, evidence, § 219 
Pleading defamatory charge of, § 164, p. 258 
Variance between pleading and proof, § 194, p. 306 
Art, criticism or comment on works, § 134, p. 221 
Assault and battery, 

Charge of as actionable, § 63 
Slander distinguished, § 1, p. 34 
Associations, 

Business or credit, publication affecting as action¬ 
able, § 34 

Defamatory charges against, § 11, p. 56 
Officers or agents, charges against, § 35 
Parties to action by, § 159 
Pleading defamation against, § 164, p. 259 
Right of action for, § 147 

Special damages, pleading as essential, § 170, p. 
269 

Attempts, 

Crime, imputation of, § 55 
Larceny, charge of, § 70, p. 117 
Attorneys, 

Absolute privilege, publication in legal proceed¬ 
ings, § 104, p. 179 
Advice of counsel, generally, ante 
Defamatory charges in respect of profession, § 38 
Disbarment, generally, post 
Illegal practice, charge as libelous, § 73 
Liability for defamation by, § 150 
Privileged communications, letter to associate 
concerning suit, § 109, n. 47 
Public bodies, defamatory statements respecting, 
§ 40 

Attorney’s fees, 

Allowance of, § 237 

Jactitation action, damages as including, § 2S(y, p- 
409 

Slander of property or title, § 279 
Auctaone^, imqRitatk>ns tending to injure in occta^r 
tioo, § ^ , 

Auditors,^ ^fmatory stateniieahs respecUi:^ * , 

Autfiortss^d piihiicaioi]^ of peisbn auliorimi^ 

‘ S149 
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Authors, 

Newspapers article, liability, § 151 
Statements tending to injure as actionable, § 36 

Aversion, 

Newspaper articles exposing truth, § 121, p. 199 
Words exposing person to as actionable per se, § 
13, p. 57 

Bad character of plaintiff, justification or defense, § 
142 

Bad girl, epithet spoken of woman as actionable, § 30 
Bad reputation. Reputation, generally, post 
Bakers, imputations tending to injure in occupation, 
§ 48 

Bankruptcy, 

Businessmen, words imputing, § 52 
Discharge subsequent to action as defense, § 157 
Banks, privileged communication, endorsement of 
check “signature forged”, § 109, n. 47 
Bar association, privileged communication to, § IIG, 
n. 12 

Base, epithet spok;en of woman as actionable, § 30 
Bastards, 

Birth of illegitimate child, charge as actionable 
per se, § 30 

Charge of illegitimacy as slanderous per se, § 22 
Privileged communications, contents of bastardy 
petition, § 127, p. 208 

Prosecution on charge of bastardy, imputation of 
as libelous, § 73 

Bawd, epithet spoken of woman as actionable, § 30 
Belief, 

Defamatory charge by expression of, § 9 
Justification on ground of, § 138 
Truth of charge, defense in criminal prosecution, 
§§ 286, 287 

Mitigation of damages, §§ 252, 258 

Admissibility of evidence, § 267, p. 386 
Benevolent corporations, right of action, § 146 
Bestiality, charge of, 

Actionable per se, § 73 
Justification, evidence, § 219 
Betrayal of confidence, publication charging as libel¬ 
ous per se, § 31 
Bigamy, charge of, § 64 
Bill of particulars, § 184 

Criminal prosecution, § 293 
Privileged communications, § 104, p. 174, n. 82 
Bitch, calling woman as actionable, § 30 
Blackguard, charge of being as libelous per se, § 18 
Blacicleg, charge of being as actionable per se, § 18 
Blacklist, credit association, publication by placing 
name on, § 82, p. 134, n. 67 
Blackmailing, charge of, 

Actionable per sc, § 65 
Justification, § 137, p. 225 note 50 
Blood donors, 

Imputations tending to injure in occupation, § 48 
Social disease, accusation of having, § 48, n. 81 
Boarding house keepers, imputations tending to in¬ 
jure in occupation, § 48 
Boards, charges made against, § 11, p. 55 
Bond, condition precedent to action, § 154 
Books, publication through, criminal libel, § 284 
Breach of marriage contract, defamatory statements 
inducing as actionable, § 5 
Breach of peace. 

Abusive words tending to as actionable per se, § 
15 


Breach of peace—Continued, 

Criminal libel, intent to provoke as element, § 285 
Breach of trust, charge of, 

Attorneys, charge as actionable, § 38 
Fraudulent intent, actionable, § 68. 

Libelous, § 73 

Publication charging as libelous per se, § 31 
Breaking jail, charge of as libelous, § 73 
Bribery, charge of, 

Criminal liability, § 283 

Grand jury foreman, solicitation, § 41 

Legislators, § 42 

Libelous per se, § 73 

Broadcasts. Radio broadcast, generally, post 
Bulletin board, inter-ofiBice memorandum posted on, § 
32, n. 41 
Bum, 

Attorney, referring to as actionable, § 38, n. 55 
Epithet spoken of woman as actionable, § 30 
Burden of proof, § 196 

Absolute privilege, § 220 

Comment and criticism, truth or falsity, § 133 

Conspiracy, § 196 

Criminal prosecution, § 300, pp. 426-430 
Damages, § 262, pp. 378-381 
Defamatory meaning of words, § 200 
Instructions to jury on, § 231, p. 357 
Intent, criminal prosecution, § 300, p. 430 
Jactitation action, § 280, p. 408 
Justification, special plea of, § 217 
Malice, §§ 76, 212 

Comment and criticism, § 133 
Criminal prosecution, § 300, p. 430 
Privileged communication, § 101, pp. 161-164 
Mitigation of damages, § 262, p. 380 
Privilege, § 220 

Criminal prosecution, § 300, p 432 
Falsity and malice, § 101, pp. 161-164 
Publication, § 205 
Qualified privilege, § 220 
Reference of defamation to plaintiff, § 209 
Slander of property or title, § 278, p. 401 
Special damages, § 262, p. 380 
Truth or falsity, § 217 

Criminal prosecution, § 300, p. 428 
Privileged communications, § 101, pp. 161 
164 

Burglary, charge of as actionable per se, § 63 
Burning buildings, charging another with, § 62 
Business. Trade or business, generally, post 
Butchers, imputations tending to injure in business, 
§ 48 

Bystanders, qualified privilege, presence of as defeat¬ 
ing defense, § 97, p. 154 
Candidates for office. 

Comment or criticism respecting, § 134, p. 219 
Character or fitness^ § 134, p. 221 
Defamatory statements respecting, § 42 
Actionable character, § 33, p. 81 
Privileged communications made to appointing 
power concerning, § 116 

Qualified privil^e of statements concerning, 
criminal prosecution, § 288 

Cant terms, actionable imputation by use of, § 10, p. 
50 

Careless publication, malice, admissibility of evi¬ 
dence to show, § 213, p. 319 
Caricatures, publication by means of, § 82, p. 134 
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Cartoons, 

Consideration in determining libelous nature of 
publication, § 10, p. 51 
Libel by, § 33, p. 79, n. 70 
Cat, epithet spoken of woman as actionable, § 30 
Census enumerators, defamatory statements respect¬ 
ing, § 40 
Certainty, 

Insti-uctions to jury, § 231, p. 353 
Pleading, § 161 

Plea of justification, | 177, p. 275 
Character, 

See, also, Reputation, generally, post 
Candidates for office, comments or criticism, § 
134, p. 221 

Criminal prosecution, defense of bad character, 

§ 286 
Damages, 

Admissibility of evidence as bearing on 
amount, § 264, p. 382; § 266; § 267, p. 

387 

Mitigation, 

Admissibility of evidence, § 267, p. 387 
Bad character of person defamed, § 251 
Presumptions, § 262, p. 379 
Recoverable for injury to, § 241 
Evidence, § 210 

Criminal prosecution, § 300, p. 430 
Damages, % 264, p. 382; § 266; 267, p. 387 
Exemplary damages, admissibility of evidence, § 

266 

Issues in respect of, § 190 
Words causing injury to as slander, § 1, p. 33 
Words reQuired to reflect on to be libelous per se, 

§ 13, p. 59 

Charitable corporation, right of action for, § 146 
Chastity. Unchastity, generally, post 
Chauffeurs, imputations tending to injure in occupa¬ 
tion, § 48 
Cheat, 

Charge as libelous per se, § 18 
Trade or business, charging with respect to, § 50 
Cheating, attorneys, charging with as actionable, § 

38 

Checks, publication of libel by delivery of, § 82, p. 134 
Churches, 

See, also, religious societies or corporations, 
generally, post 
Privileged communications, 

Proceedings of, § 118 
Report of proceeding, § 128 
Standing, charges respecting as actionable, § 31 
Circulars, 

Mailing as publication, § 82, p. 134, n. 67 
Qualified privilege, publication by as defeating, 

§ 97, p. 155 

Circulation. Publication, generally, post 
OxcumstaneeSy defamatory nature of words as af¬ 
fected by, § 6 

Clreumstantial evidence, malice^ proof by, § 213, p. 
318; §215, p. 324 

Cfivil liability for personal defamation, §§ 4-268, pp. 

' 89-n391 

dvil libel distinguished from crimirtal libel, § 1, p. 

> 33 

m group, 

Ibel directed ag^tinst, § 290 

j^bHeati^ alfebt^]^ S 11, p. 55 

im 


Classification, 

Defamatory words, § 5 

Privileged communications, §§ 87, pp. 139-143 
Separate part of distinct charges, truth, § 137, p. 
225 

Clergymen, 

Defamatory imputations with respect to, § 39 
Privileged communication between clergymen and 
parishioner, § 113 

Clerks, public bodies, defamatory statements respect¬ 
ing, § 40 

Cold cheek, charge of giving as libelous, § 73 
Colloquium, 

Defined, § 3 

Indictment or information, § 295 
Amendment in respect of, § 297 
Pleading, § 162, pp. 247-253 

Connecting matter with person defamed, § 
• 166 

Colored persons, charging white person as being, § 
27 

Commencement of action, 

Apology or retraction after, mitigation of dam¬ 
ages, § 257 

Defamation subsequent to, § 153 
Publications after, admissibility in evidence § 
202 

Time for, § 156 

Comment and criticism, §§ 13-134, pp. 210^222 
Actionable nature, § 131, pp. 211-214 
Burden of proof of falsity, § 133 
Candidates for office, § 134, pp. 219-221 
Commodities, wares and merchandise, § 134, p. 
222 

Community, § 131, pp. 211-214 
Crime, imputation of, § 134, p. 219 
Criminal prosecution, qualified privilege, § 288 
Defamation distinguished, § 1, p. 31 
Defined, § 130 

Express malice, § 134, p. 219 
Extent and limit, § 134, p. 218 
Fairness, § 131, p. 211 

Official public proceeding, report of, § 123 
Good faith, § 132 

Candidates for office, § 134, p. 220 
Inferences and conclusions, § 134, p. 219 
Instructions to jury, § 231, p. 357 
Jury questions in respect of, § 229 
Literature, § 134, p. 221 
Malice, § 132; § 134, p. 219 

Burden of proof on issue, § 133 
Candidate for office, § 134, p. 221 
Motive, inferences of, § 131, p. 214 
Newspapers, right of, § 121, p. 198 
Personal character, § 131, p. 213 
Pleading, 

Demurrer to, § 182, p. 289 
Pair comment, § 178, p. 282 
Privil^e in general, § 131, pp. 211-214 
Privileged criticism distinguished from privi¬ 
leged communications, § 87 p. 142 
Probable cause, privilege as affected, § 132 
Public officer, § 134, p. 218 
Questions of law and fact, § 229 
Subject matter, § 131, p. 212 
Truth or faMty, § 131, p. 214; § 132 
Burdaa proof on issue, § 133 
Candidates toi! office, § 134, p. 220 
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Comment and criticism—Continued, 

Truth or falsity—Continued, 

False defamatory statement, § 134, p. 219 
Immunities affected by, § 132 
Presumptions, § 133 
Public officer, acts of, § 134, p. 218 
Works of art, § 134, p. 221 
Commissioners, 

Defamator statements respecting, § 40 
Privileged communications, § 104, p. 177 note 23 
Committees, privileged communications, 

Accounts of and comments on reports, § 126 
Proceedings before, § 104, p. 177, n. 23 
Reports of, § 113 

Commodity, comment on or criticism of, §§ 134, 222 
Common, word when applied to woman as slanderous 
per se, § 30 

Common business interest, qualified privilege, publi¬ 
cation between parties having, § 109 ‘ 

Common law wife, epithet attributed to woman as 
actionable, § 30 

Common public interest, privileged communications, 
§ 110 

Communication. Publication, generally, post 
Communications. Privileged communications, gener¬ 
ally, post 

Communist Party, charge of membership or affilia¬ 
tion as actionable, § 31 

Comparison, defamatory charge by words of, § 9 
Compensation commissioner, absolute privilege, de¬ 
famatory communication to, § 104, p. 169, n. 49 
Compensatory damages, § 240 

Mitigating circumstances affecting, § 250 
Complaint. Declaration, complaint or petition, gener¬ 
ally, post 

Complex, false charge of person having as libelous 
per se, § 25 

Composition of libel as publication, § 81, p. 130 
Compounding felonies, charging public official with 
as slandei’, § 33, p. 80, n. 77 
Concealment of identity, tolling of limitation, § 156 
Condensed statement. 

Judicial proceedings, report of, § 127 p. 206 
Official public proceeding, report of, § 123 
Conditional form, defamatory charge in, § 9 
Conditions precedent to actions for, § 154 
Confession and avoidance, plea of, 

Justification, § 135; § 177, p. 275 
Mitigation of damages, § 179 
Privilege, § 178, p. 281 
Confession of crime, imputation of, § 56 
Confidence man, charge of being as libelous per se, 

§ 18 . I 

Confidential communications. 

Husband and wife, publication by, § 81, p- 132 
Privilege in respect of, § 87, p. 141 
Qualified privilege, answers to inquiry, § 94 
Confiict of laws, § 1, p. 35 
Conflicting evidence, jury question on, § 222 
Privilege, § 228, p. 346 

Congratulation, defamatory charge by words of, § 9 
Congressional committee, privileged communication, 
- accounts of and comments on reports, § 126 
Consent, publication dt libel, necessity, § 80 
Conspiracy, 

Burden of proof, § 196 
rhoi.ge as actionable per se, § 65 


Conspiracy—Continued, 

Liability of conspirators, § 148 
Pleading, allegation of, § 161 
Venue in case of, § 158, n. 76 
Constables, defamatory statements respecting, § 40 
Constitutional provisions, 

Criminal liability, § 281 
Guaranty of remedies, § 87, p. 139 
Questions of law and fact, jury as Judges of, § 
223, p. 340 

Construction of language, 

Actionable nature of words, §§ 9-12, pp. 45-57 
Criminal libel, determination of, § 283 
Newspaper publication, determination of libelous 
character, § 121, p. 198 

Questions of law and of fact, § 223, pp. 335-341 
Criminal prosecution, § 301, p. 434 
Constructive malice, defined, § 2 
Contagious or infectious diseases. 

Complaint or petition, leprosy, charge of, § 164, p. 
259 

Employees having contact with public, state¬ 
ments relucting as actionable, f 45 
False charge of having, § 16 
Physical examination of plaintiff, power of court 
to order, § 221 

Pleading, charge of having, § 164, p. 259 
Contempt, exposing person to. 

Abusive words, § 15 

Actionable per se, § 13, p. 57; § 14 

Criminal liability, § 283 

Malicious publication, § 1, p. 32 

Newspaper articles, § 121, p. 199 

Oral defamatory words as actionable per se, 

14 

Contractors, statements injurious to occupational rep¬ 
utation, § 37 

Conviction of crime, imputation of as actionable, § 54 
Copyrights, slander of title action as Ijdng for, § 271 
Coiporations, 

Anti-labor charges against, § 34 
Burden of proof, § 196 

Business capacity or methods, etc., statements 
reflecting on, § 34 

Criminal libel directed against, § 299 
Distinction between oral and written communi- 
• cations, § 8, p. 45 
Exemplary damages, § 260, p. 374 
Officers and agents, charges against, §§ 34„ ^ 
Pleading defamation against, § 164, p. 259 
Privileged communications between stockholders 
or bond holders, § 109 

Publication by communication between offieefis» 
agents, ebc., as, § 81, p. 131 
Right of action, § 146 

Special damages, pleading of as essential, § 
p, 269 

Venue of action against, § 158 
Corroboration, criminal prosecution, | ^0 .'Dw 427, 
Corruption, charge of, 

Criminal liability, § 283 
L^slators, | 42 
labeloi^ per se, § 73 
Polii^ieal corruption, § 28 
Pul^ie officers, charge ^ 

Co^ts, § ^ 

Bokd paym^ M 154 
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Costs—Continued, i Criminal responsibility—Continued- 


Damages, costs of litigation as element, § 247 
Jactitation action, § 280, p. 408 
Council, 

Absolute privilege, resolutions offered, § 103 
Charges against as general class, § 11, p. 55 
Privileged communications, report of proceedings, 

S 129 

Counsel. Attorneys, generally, ante 

Counterclaim, slander of title, actions for, § 278, p. 

400 

Counterfeiting, imputation of, § 66 
County attorneys, fee grabbing, accusation of, § 40, 
n. 79 

County treasurer, defamatory statements respecting, 

§ 40 

Courts, publication by filing paper containing libel¬ 
ous matter in, § 82, p. 134 

Covert defamatory meaning, words conveying, § 8, p. 

44 

Cowardice, charge as libelous per se, § 31 
Credibility of witnesses, jury questions, § 222 
Credit, trade or business, words imputing want of, 

§ 52 

Credit reports, privileged communication, § 119 
Crime, imputation of, §§ 53-73, pp. 102-124 
See also specific criminal heads 
Attempt to commit, § 55 
Comment and criticism, § 134, p. 219 
Confession of crime, § 56 

Construction of alleged defamatory words, § 12 

Criminal liability, § 283 

Excessive or inadequate damages, § 261 

Intention or disposition to commit, §■ 57 

Justification, 

Evidence, § 219 
Pleading, § 177, p. 279 
Truth of charge, § 137, p. 226 
Libelous form, § 53, p. 101 
Plea of justification, § 177, p. 279 
Pleading, § 164, p. 257 

Privileged communications, § 87, p. 140; § 99; | 

104, p. 182 

Information given to officer, § 104, p- 182 
Police report, § 129 
Qualified privilege, § 90 
Report to police officers, § 129 
Public officer, actionable per se, § 33, p. SO 
Question of law, § 223, p. 339, n, 94 
Slanderous form, § 53, p. 102 
Solicitation, § 58 

Criminal conspiracy, oral charge of as actionable, § 

65 

Criminal libel, civil libel distinguished, § 1, p. 33 
Oriminal proceedings, privileged communications, § 

104, p. 182; §114 

(^lalified privilege, communications in further- 
, ance of, f 114 
R^rt § 127, p. 208 

CrSupnal responsibility, §§ 281-302, pp, 409-436 
Absolute privilege, defense of, § 288 
Adfehlssibfiity of evidence, § 300, p. 427 
Aggravating circumstances, ccmsideration in de- 

and ensoul § 301, p. 433 

publicati#% of, § 239 

tim 


Belief in truth, defense of, § 286 
Bill of particulars in criminal prosecution, § 293 
Breach of peace, intent to provoke as element, § 
285 

Burden of proof, § 300, pp. 426-430, 432 

Defamatoi-y character of statement for, § 300, 
p. 427 

Class or group, libel directed against, § 290 
Construction of language, § 283 
Corporations, libel directed against, § 290 
Corroborating testimony, § 300, p. 427 
Deceased person, subject of criminal libel, § 291 
Defenses, §§ 286-289, pp. 414-118 
Elements of offense, §§ 282-285, pp. 409-^14 
Evidence, § 300, pp, 426-432 
Falsity, element of, § 282 

Good faith, defense of privilege requiring, § 288 
Husband and wife, slander of wife by husband, 
§ 292 

Indictment or information, generally, post 
Innuendo, burden of proof, § 300, p. 427 
Instructions to jury on defamation, § 301, p. 435 
Instructions to jury, prosecutions for, § 301, p. 

434 

Intent, 

Element of, § 285 
Evidence, § 300, p. 430 
Issues in prosecution for, § 299 
Judicial proceedings, absolute privilege, § 2S8 
Jury as judges of law and fact, § 223, p. 341 
Jury questions in prosecution for, § 301, p. 433 
Justification or excuse, 

Availing of as defense, § 286 
Issues, proof and variance in respect of, § 
299 

Presumptions and burden of proof, § 300, p. 
428 

Labor unions, defamation in connection with pro¬ 
ceedings, § 299 

Legislative proceedings, absolute privilege, § 288 
Malice, 

Defense of defamation without, § 286 
Element of, § 285 
Evidence, § 300, p. 430 
Privilege destroyed by, § 288 
Mitigating circumstances, consideration in deter¬ 
mining punishment, § 302 
Moral turpitude, words importing offense involv¬ 
ing, § 283 

Nature of imputation, § 283, pp. 410-412 
Newspai>ers, § 292 
Persons defamed, post 
Persons liable for criminal libel, § 292 
Plea or answer, § 298 

Presumptions in prosecution based on, § 300, p. 
426 

Privilege, 

Burden of proof, § 300, p. 432 
Defense o-f, f 288 
Proof in prosecution for, § 299 
Prosecutions, §§ 29S-301, pp. 41^36 
Publication, f 284 . 

BTi<ience, § 300* p. 428^ 

Issues, proof variance, § 299 
Lia^lit|; Of person requei^ng or prooEUrlBg^ 
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Criminal responsibility—Continued, 

Qualified privilege, defense of, § 288 
Questions of law and fact, § 301, pp. 433, 434- 
§ 302 

Jury as judges of, § 223, p, 341 
Review in prosecutions for, § 301, p. 433 
Sentence and punishment, § 302 
Statutory provisions, §§ 281, 282 
Trial in prosecutions for, § 301, pp. 432-430 
Truth, defense of, § 287 
Unchastity, charge of, § 283 
Defenses, § 286 

Variance in prosecution for, § 290 
Weight and sufficiency of evidence, § 300, p. 427 
Criticism. Comment and criticism, generally, ante 
Crook, charge of. 

Libelous per se, § 18 
Slanderous per se, § 53, p. 103, n. 65 
Cruelty, charge of as libelous per se, § 31 
Cursing, clergymen, charging with, § 39 
Custodian of museum, defamatory statements respect¬ 
ing, § 40 

Damages, §§ 238-268, pp. 361-391 

Actionable words as naturally implying, § 5 
Aggravation of damages, generally, ante 
Amount, 

Admissibility of evidence, § 264, p. 381 
Jury question, § 230, p. 350 
Attorney’s fees as, § 237 
Bill of particulars showing, § 184 
Burden of proof, § 262, pp. 378-381 
Business, injury to as warranting, § 242 
Character, ante 
Compensatory damages. 

Mitigating circumstances as affecting, § 250 
Right to, § 240 
Compensatory nature, § 238 
Costs of litigation as element of, § 247 
Demurrer, objection to allegation, § 182, p. 287 
Elements of, §§ 238-261, pp. 361-378 
Evidence, §§ 262-268, pp. 378-391 

Admissibility, §§ 263-267, pp. 381-389 
Weight and sufficiency, § 268 
Excessive damages, § 261 
Exemplary damages, generally, post 
Expenses, 

Maintaining suit, § 247 
Mitigating damages, § 240 
Future damages, § 245 

Illness suffered in consequence of defamation, § 
244 

Inadequacy, § 261 
Instructions to jury, § 231, p. 355 
Issues in respect of, § 191 
Jactitation action, § 280, p. 408 
Justification, enhancement by unsuccessful plea, 
jury questions, § 230, p. 352 
Measure of, §§ 238-261, pp. 361-378 
Mental suffering, post 
Mitigation of damages, generally, post 
Nominal damages, generally, post 
Non-defamatory words occasioning, actionable na¬ 
ture, § 6 

Occupation, injury to warranting, t 242 
Other publications, § 246 

Pecuniary damages, § 240 : 

Physical suffering in consequence of defamation, 

§ 244 

53 C.J.S.-70 


Damages—Continued, 

Pleading, § 170, pp. 267-273 
Demurrer, § 182, p. 287 
Presumptions, § 239; § 262, pp. 378-381 

Publication of defamatory words, § 8, p. 44 
Qualifiedly privileged communications, § 89 
Questions of law and fact in rei^ect of, 223, p. 

340; § 230, pp. 350-353 
Remote damages, § 240 
Republication, § 246 

I Admissibility of evidence, § 264, p. 382 

I Jury questions, § 230, p. 351 

Reputation, 

Admissibility of evidence as bearing on 
amount, § 190; § 264, p. 382; § 266; § 
267, p. 3S7 

Bad reputation of plaintiff, §§ 239, 251 
Injury to as warranting, § 241 
Presumptions, § 262, p. 379 
Retraction or apology, effect on right of, § 143 
Right of action for, § 152 
Slander of property or title, § 279 
Pleading, § 278, p. 400 
Special damages, generally, post 
Speculative damages, § 240 
Statutory provisions, abridgment of right, § 4 
Substantial damages, § 239 
Trade or business, imputations tending to injure 
in, § 242 

Admissibility of evidence, § 191; § 264, p. 381 
Excessive and inadequate damages, >§ 261 
Dates,^ words attributing woman with making dates 
with men as actionable, § 30 
Death, 

Defamatory matter in will, abatement of cause 
of action, § 82, p. 135 
Newspaper articles respecting, § 121 p. 200 
Physicians, charging with causing death of pa¬ 
tient as actionable, § 44 

Publication of false report as libelous per se, § 17 
Debts, delinquency in paying, charge as slanderoua 
per se, § 23 ' 

Deceased persons, 

Criminal libel of, § 291 

Defamation of, § 11, p. 53 

Larceny from, charge as actionable per se, § 70 n 

Members of family as having right of action, § 145. 
Declaration, complaint or petition, § 161-170, pp. 245- 
273 

Actionable characters of words, § 164, pp. 253-25^ 
Demurrer to test, § 182, pp. 287, 289' 
Amendment, § 183 
Anticipating defenses, § 163 
Arson, defamatory charge of, § 164, p. 258 
Associations, § 164, p. 259 
Averments, § 169, pp. 264-267 
Business, 

Averments as to injury to, § 170, p. 272 
Words tending to injure in, § 164, p. 258 
Certainty and specificness, § 161 
Colloquium, § 162, pp. 247-253 

Connecting matter with person defamed. 

165 

Ccmdusiveness of innuen^p pleaded, § 162, p. 253 
Connecting matter with persons defamed, § 165 
Connection of defendant witJi pubheation, § 169 

p. 266 


nos 
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Declaration, complaint or petition—Continued 

Contagious disease, charge of having, § 164, p. 259 
Corporations, defamation against, § 164, p. 259 
Crime alleging imputation of, § 164, p. 267 
Damages, 

Averments as to, § 170, pp. 267-273 
Demurrer in respect of, § 182, p. 287 
Defamatory charge, averment as to, § 164, pp. 
253-259 

Demurrer to, § 182, p. 285 

Embezzlement or imputation of, § 164, p. 258 

Essential allegation, § 161 

Exemplary damages, special pleading, 5 l'^0» P- 
273 

Extrinsic facts. 

Connecting matter with person defamed, § 165 
Pleading, § 162, p, 247 

False swearing, imputation of, § 164, p. 258 
Falsity, 

Amendment for purpose of showing, § 182, p. 
290 

Necessity of alleging, § 167 
Foreign language and translation, § 164, p. 256 
Publication, averments as to, § 169 
Foreign laws, necessity of pleading, % 164, p. 157 
Form, § 161 

Good reputation, allegation of, $ 168 
Immorality, imputation of, § 164, p. 259 
Imputation of crime, alleging, § 164, p. 257 
Incest, charge of, § 164, p. 259 
Inducement, averments as to, 8 162, pp. 247, 263 
Innuendo, averments as to, § 162, pp. 247-253 
Insolvency, charge of, § 164, p. 259 
Judicial proceeding, action based on defamatory 
matter published in, § 166 
Knowledge of falsity, averment as essential, § 167 
Larceny, averment as to charge of, 8 164, p. 258 
Local signification. Innuendo in case of words 
having, § 162, p. 260, n. 66 
Malice, 

Averment as to, § 166 

Demurrer to petition alleging, 8 182, p, 287 
Mental suffering, averments as to damages, § 170, 
p. 271 

Negativing defensive matters, 8 163 
Occult meaning, innuendos in respect of words 
having, § 162, p. 260, n. 65 , 

Part of publication, setting out as sufficient, 8 
164, p. 256 

Perjury, imputation of, 8 164, p. 258. 

Pregnancy, false charge, § 164, p. 259 
Privileged publications, allegations respecting, § 
164 p. 265 
Malice, 8 166 

Probable cause, averments as to want of, 8 1^6 
Profession, 

Averments as to injury to. 8 170, p. 272 
Words tending to injure in, 8 164, p. 258 
Public office, imputation of misconduct or unfit¬ 
ness, § 164, p. 259 
Publication, 8 169 

Connecting with person defamed, 8 165 
Variance in respect of, § 194, p. 306 
Punitive damages, necessity of claiming, 8 170, p. 
273 

Eecital, averment of publication by way of, 8 169, 
p. 267 


Declaration, complaint or petition—Continued 
Reputation, averments as to injury to and 
of, § 170, p. 271 

Requisites and sufficiency, generally, § 161 
Responsibility for publication, allegatiwi of « 
169 ’ * 

Sealing of papers containing shocking and smd 
dalous words, § 164, p. 255, n. 80. 

Setting out language used, 8 164, p. 266 
Slander of title, 8 278, p. 399 
Special damages, 

Amendment for purpose of alleging, § 183 
Necessity of alleging, § 170, p. 267 
Surplusage, innuendo pleaded, § 162, p. 253 
Trade or business, averments as to injury to I 
170, p. 272 ‘ 

Words tending to injure, 8 164, p. 258 
Translation of foreign language, § 164, p. 266 
Unchastity, Imputation of, 8 164, p. 259 
Understanding of words, averments as to, S » 
p, 265 

Variance between pleading and proof, § 194, 
304-307 

Whole of publication, necessity of sending out, 
164, p. 256 

Defamation defined, 8 1, P* 81 
Defaulter, charge of being, 8 68 
Defenses, 8 157 
Apology, 8 143 

Bad character of plaintiff, 8142 
Burden of proof, 8 1®6 
Criminal prosecution, 88 286-289, pp. 414-418 
False swearing, charge of, 8 71, p. 119 
Information, defamatory statement based 
139 

Intoxication, 8 76 
Justification, generally, post 
Malice, absence of, 8 76 
Perjury, charge of, 8 71, p. 119 
Pleading, negativing matters of, 8 163 
Prior defamation by plaintiff, 8141 
Privileged communications, generally, post 
Retraction, § 143 
Truth, 8 137, pp. 223-227 
Definitions, § 1, pp. 81-35 
Absolute privilege, 8 88 
Colloquium, § 8 
Comment, § 130 
Complex, 8 25, n. 17 
Criticism, 8 180 
General damages, § 240 
Graft, 8 18, n. 60 
Inducement, 8 8 

Infamous punishment, 8 53, p, 104 
Innuendo, § 3 

Jactitation, action of, 8 280, p. 405 
Judicial proceeding, f 127, p. 206 
Malice, 88 2, 132 
Moral turpitude, 8 63, p. 104 
Per se, 8 8, P..42, n. 60 
Privileged communication, § 87 p. 140 
Privileged occasion, 8 87, p. 142 
Profiteering, § 18, n. 50 
Publication, 8 79 
Qualified privilege, 8 89 
Re]i>utation, 8 5, n. 28 
Rob, 8 70, p. 117 
Slander of title, S 269 
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Definitions—Continued,, 

Special damages, § 240 
Demurrer, § 182, pp. 285-280 

Leave to amend on sustaining, § 183 
Misjoinder of parties, § 159 
Dentists, imputation of want of professional skill or 
knowledge, etc., § 44 

Depravity, publication imputing as actionable, § 18 
Derogatory words, limited classification to be libelous 
per se, § 14 

Desertion, charging wife with as libelous, § 31 
Detectives, 

Comment and criticism on conduct of, § 131, p. 
213 

Defamatory statements respecting, § 40 
Dictation to stenographer as publication, § 81, p. 131 
Direction of verdict, § 222 

Slander of property or title, action for, § 278, p. 
403 

Dirty vile woman, epithet as actionable, § 30 
Disbarment, 

Absolute privilege, verified complaint, § 102, n. 16 
False statement as to disbarment of lawyer, § 38 
Privileged communication, petition in disbarment 
proceeding, § 127, p. 208 

Discharge of duty, privileged communication, § 112 
Discretion of court, evidence, admissibility, § 197 
Discrimination, trade unions, charge as actionable, I 
34. 

Disease carrier, milkman, charging with being, § 48, 
n. 97 
Disgrace, 

Criminal liability for words tending to, § 283 
Newspapers, articles exposing truth, § 121, p. 199 
Words exposing person to as actionable per se, § 
13, p. 57 

Dishonesty, charge of, § 18 

Attorneys, charge as aetionable, § 38 
Ofiminal liability, % 283 
Employees, charge as actionable, § 45 
Justification, evidence, S 219 
Newspaper articles, § 121, p. 199 
Occupation, imputation with respect to, § 50 
Disloyalty, charge as actionable, § 31 
Dismissal and nonsuit, § 222 

Slander of property or title, actions for, § 278, p, 
403 

ijisorderly house. 

Charge of keeping as actionable, § 67 
Inmate, charge of being, § 73 
Disposition to commit crime, imputation of, § 57 
pistinctions, § 1, pp. 31-35 
Malice, § 2 

Words defamatory per se or per quod, § 8, p. 43 
Distributors of newspapers, liability for libelous ar- 
^ tiples, § 151 

Disturbance of religious meeting, charge as libelous, 
S 73 

Divorce, privileged communications, contents of peti¬ 
tion, § 127, p. 208 

Dock masters, defamatory statements respecting, § 40 
Domestic animals, killing or poisoning, charge as ac¬ 
tionable, § 73 

l^mestic servants, imputations tending to injure in 
A occupation, § 48 . . ' ^ a 

3^^bie-crosser, charge of being as libelohs per se, § 18 
Dress desi^ers, imputations tending to ^ure in oo 
eppations, $ 48 


Drug addict, charge of being as libelous per se, § 25 
Drunkenness. Intoxication or drunkenness, generally, 
post 

Dry check, charge of giving as libelous, § 73 
Editors, 

Newspapers, liability for libelous publication, § 
151 

Statements tending to injure in profession, § 36 
Education board, privileged communications in pro¬ 
ceedings before, § 117 

Eflagies, publication by means of, S 82, p. 134 
Elections, 

Contest, privileged communications, § 194, p. 169, 
n. 44 

Inspectors, defamatory statements respecting, § 40 
Offenses concerning, imputation of, § 66 
Elements, 

Cause of action, § 152 
Defamation, § 1, p. 34 
Embezzlement, charge of, § 68 
Criminal liability, § 283 
Excessive ’ and inadequate damages, § 261 
Justification, evidence, § 219 
Pleading, § 164, p. 258 

Variance between pleading and proofs § 194, p. 
306 

Embracery, charge of as libelous per se, § 73 
Employer and employee. 

Communication to unemployment compensation 
bureau, absolute privilege, § 102, n. 16 
Conspirators, liability as, § 148, n. 44 
Exemplary damages, malice of employee as im¬ 
putable to employer, § 260, p. 374 
Interrogatory statements respectihg character of 
employee, § 107 

Liability for defamation by employee, § 150 
Privileged communications. 

Defamatory communication between, §§ 109, 
113 

Employment, imputations tending to injure in, §§ 32- 
52, pp. .75-101 

Character, nature and extent, § 33, pp. 7M1 
Damages, admissibility of evidence under plead¬ 
ing, § 191 

Disparagement of private employee in respect of 
employment, § 45 

Pleading, § 164, p. 258; § 170, p. 272 , 

Enemy country, charging candidate for public of¬ 
fice with agency of as slanderous, §-33, i>. 81, n. 
86 

Engineers, defamatory statements respecting, § 40 
Equitable defenses, right to assert, § 157 
Escape, charge of suffering or assisting prisoners, § 
73 

Eunuch, imputing man with ^ actJonable^^^ § 3t 
Evidence, ^ 195-220, pp. 307-333 
( Admissibility, § 197 

Character or reputation, § 210 
Criminal prosecution, § BOO, 427, 429, 
Damages, §§ 263-267, 381-389 

D^amatory meaning of wor^ { 201 
Exemplary damage § 26^ 

Hearsay, § 197 ^ . 

Jactitation suit, ? 280,^ 

Ji^tificati(m, I 218 / 

Malice § 213, pp 318-^22. - 

Oriminal prosecution," §; 300,^ p* 431 
Mitigation of damans, f 2^, 3^-389 
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Evi dence—Continued, 

Admissibility—Continued, 

Other statements or publications, § 202 
Malice, § 214 

Mitigation of damages, § 267, p. 3S8 
Publications shown by, § 207 
Pleadings, admissibility under, § 1S6 
Privilege, § 220 
Publication, § 206 

Questions of law and fact in respect of, § 223, 
p 340 

Reference of defamation to plaintiff, § 200 
Slander of property or title, § 278, p. 401 
Special damages, § 2G5 
Truth or falsity, § 218 

Criminal prosecution, § 300, p. 429 
Pleadings, admissibility under, §§ 188, 
192 

Whole conversation, article or publication, § 
202 


Burden of proof, generally, ante 
Cautionary instructions limiting effect, § 232 
Character, § 210 

Circumstantial evidence, proof of malice, § 213, 
p. 318; § 215, p. 324 
Criminal prosecution, § 300, pp. 426-432 

Character of person defamed, § 300, p. 430 
Damages, §§ 262-268, pp. 378-391 

Admissibility, §§ 263-267, pp. 381-389 
Weight and suflBciency, § 268 
Defamatory meaning of words, §§ 199-203, pp. 
309-313 


Exemplary damages, 

Admissibility, § 266 

Pleading required to be supported by, § 191 
Weight and sufficiency, § 268 
Falsity of publication, §§ 216-219, pp. 327-332 
Instructions to jury, limiting effect of, § 232 
Jactitation action, § 280, § 408 
Justification, §§ 216-219, pp. 327-332 
Criminal prosecution, § 300, p. 429 
Malice, §§ 211-215, pp. 317-327; § 300, p. 431 
Admissibility under pleadings, § 187 
Presumptions, generally, post 
Prima facie case, § 198 
Privilege, § 220 
Publication, post 

. Reference of defamation to plaintiff, § 209 
Reputation, § 210 

Blander of property or title, actions for, f 278, 
p. 401 

Bpecial damages, 

Admissibility, § 265 
Weight and sufficiency, § 268 
’Trutb or falsity, §§ 216-219, pp. 327-332 
Criminal prose^tion, § 300, p 429 
Plbadings, admissibility under, §§ 188, 192 
Weight and’ sufficiency, § 1^ 

Criminal prosecution, § BOO, pp. 427, 430, 432 
Pamag^s, § 268 


D^amatory meaning of words, § 203 
Exemplary dam^es, | 268 
Jpry questions, | 222 , 

JfStiffeatloai,^ f 219 
|^ce,1 215, pp. 324-^" 

I 3DC^ p. 432 


Evidence—Continued, 

Weight and sufficiency—Continued, 

Reference of defamation to plaintiff, § 209 
Slander of property or title, § 278, p. 402 
Special damages, § 268 
Excessive damages, § 261 

Excitement, qualified privilege, exceeding privilege, 
§ 97, p. 154 

Executive officers and employees, 

Defamatory statements respecting, § 40 
State officers, official acts as entitled to absolute 
privilege, § 102 
Executive proceedings, 

Absolute privilege, § 103 
Privileged communication, report of, § 126 
Executors or administi*ators. 

Libelous will, absolute privilege, § 104, p. 169 
Probate of will containing defamatory matter, 
liability for publication, § 82, p 136 
Exemplary damages, § 238; § 260, pp. 372-375 
Admissibility of evidence as to, § 266 
Corporations, liability for wrongful acts of agents 
or employees, § 260, p. 374 
Employer and employee, malice of employee as 
imputable to employer, § 260, p. 374 
Evidence, 

Admissibility, § 266 

Pleading required to be supported by, § 191 
Weight and sufficiency, § 268 
Financial condition. 

Admissibility of evidence, § 266 
Basis for fixing, § 260, p. 372 
Instructions to jury, § 231, p. 355 
Joint defendants, malice of one defendant as im¬ 
putable to other^ § 260, p. 374 
Jury questions, § 230, p. 352 
Malice, 

Admissibility of evidence, § 266 
Agent’s malice as imputable to principal, § 
260, p. 374 

Element of, § 260, p. 373 
Issue as arising, § 187 
Pleading as essential, § 170, p. 273 
Presumptions, § 262, p. 380 
Proof of, § 191 

Mitigation of damages as limited to, § 250 
Pleading, § 166; § 170, p. 273 
Presumptions, § 262, p. 380 
Reasonableness, § 261 
Receivers, award against, § 260, p. 374 
Reputation, admissibility of evidence, § 266 
Retraction, notice to retract as condition to ac¬ 
tion, § 155 

Slander of property or title, § 279 
Special damages, necessity of, § 260, p. 374 
Ex parte proceedings, privileged communications, re¬ 
port of, § 127, p. 207 
Express malice, § 2 

Absolute privilege, effect of, §§ 88, 102 
Necessity of establishing, § 76 
Qualified privilege, necessity to warrant record, 
I JOO, pi 158 
Extortion, charge of, 

Actkmable per se, § 65 * 


Orinted liabiji^, § 283 . 

Publld officers, ^aiements as actteaMe 
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flxtrinsic facts, 

Admissibility of evidence, § 201 
Pleading, § 162, p. 247 

Connecting matter with person defamed, § 
165 

Variance between pleading and proof, § 194, p. 304 
Words defamatory in consequence of as not de¬ 
famatory per se, § 8, p. 42 

Fair comment. Comment and criticism, generally, 
ante 

Falsehood, charges imputing as actionable per se, 

§ 21 

False impersonation, charge as libelous, § 73 
False imprisonment distinguished, § 1, p. 31 
False pretenses, charge of obtaining property by, § 
58 

False publication, defamation by, § 1, p. 31 
False representations, charge of making as libelous 
per se, § 18 

False swearing. Perjury, generally, post , 
i'alse" weights and measures, charging businessmen 
with using as actionable, § 60 
painty. Truth or Falsity, generally, post 
Family, 

Damages, admissibility of evidence, § 264, p. 382 
Deceased person, right of action of members, § 
145 

Defamation of member of, § 11, p. 53 
Mental suffering, admissibility of evidence, § 
264, p. 384 

Publication by communications to, § 81, p. 132 
Farmers, imputations tending tO' injure in occupa¬ 
tion, § 48 

Fascism, charge as libelous per se, § 31 
Federal radio commission, absolutfe privilege, proceed¬ 
ing before, 5 104, p, 169, p. 48 
grabbing, county attorney, accusation of, § 40, n. 

( 79 

Feelings, injury to as basis of action, § 5 
Felony, 

Charge of having committed, § 53, p. 102 
Punishment for libel as, § 802 
Females, 

B^tiality or sodomy, imputation af as libelous, 
§ 30 

Charges other than unchastity, § 31 
Unchastity or iipmorality, in^putation of, § 29 
Flgn’rative allusion, defaiqatory charge by, § 0 
f^^r, charge of being as libelous per se, S 18 
Unandal condition. 

Damages, admissibility of evidence, § 264, p. 383; 

§ 266; §267, p. 386 
Exemplary damages. 

Admissibility of evidence, J 266 
Basis for fixing, § 26a P. 37^ 

Mitigation of damages, admissibility of evidence, 
§ 267, p. 386 , 

poverty, imputation of as libelous per se, § 31 
privileged communications, reports of, § 119 
^ of action, effect on, § 152 . 
iiid^s,. trial of action for, f 233 . , . 

g imprisonment, punishment for^ .o rigin a l libel, 
r302‘ , / / ^ 

ina^hal, petition askbig aj^ to ca^ m 

^ lire, absolute privilege, § m 9 / ., 

of setting,! §'^ . a * ^ ti 

X UP stories, pr^vUes^ commtudcap^is, 
iica^on by, i ’98 


Pood and Drugs Act, justification of charge of viola¬ 
tion, plea or answer, § 177, p. 280 
Foreclosure of mortgage, absolute privilege, § 104, p. 
168 

Foreign jurisdiction, crhnes, imputation of commis¬ 
sion in, § 53, p. 106 
Foreign language. 

Indictment or information as required to set out 
publication in, § 296, p. 422 
Jury question, meaning of words published in, § 
223, p. 340 
Pleading, 

Publication in, § 169, p. 266 
Translation, § 164, p. 256 
Presumption as to words being spoken in, § 200 
Proof of publication in under averment of pub¬ 
lication in English, § 194, p. 306 
Words spoken to those not understanding as* ac¬ 
tionable, § 82, p. 133 
Foreign laws, pleading, § 164, p. 257 
Forgery, charge of, § 68 

Excessive and inadequate damages, § 261 
Justification, 

Evidence, § 219 
Plea of, § 177, p. 279 
Form of action, § 152 
Fornication, 

Charge as libelous per se, §f 30, 73 
Justification of charge, rebuttal of evidence of, S 
218 

Unchastity, affirmative charge as essential, § 29 
Fraud, charge of, 

‘ Actionable, § 18 
Justification, evidence, § 219 
Newspaper article, § 121, p. 199 
Occupation, imputation with respect to, § 50 
Real estate agents, libelous per se, § 46, il„ 69 
Free expression, limitation on right of, § 4^ 

Fright, right of action for injuries resulting .frcam 
§ 152 n. 4 

Future dfunages^ recovery of, § 245 
Gambling, cha^ of crime of, § 67 
Gambling houses, charge of keeping, | 67 . 

Gameke^ers, imputations tending'to injure in occu¬ 
pation, § 48 

Gangster, charge of b^ng as libelous per sa § 18 
General damages, § 240 
General denial or general issue, 

Character, issue und^r, f 190 
Falsity, admission of, § 193 
Issues under, |§ 186,190 

Mitigation Of damages, admissibility of evidence,^ 
§ 192 

Character or reputation, | 19a 
Flea of, 1172, 

jPrivii^, proof under, § 189 
Beiputaticm, Issue under, § 190 
a?ra{li of charge, 

Admiss&il^ of evidoasce f ttSS 

Froof'tmder, §^188 
v&neral proee^^lgs^ A 

'^port bf, 127, p. *208 
'rerdjel, $ 

Ctodldat^ for 
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Good faith—Contimied, 

Damages, effect on right to, § 239 
Instructions to Jury, § 231, p. 356 
Justification, 

Belief in truth of charge, § 138 
Plea of, § 177, p. 277 
Malice as inconsistent with, § 2 
Mitigation of damages, § 250 
Pleading, § 179 

Newspapers, defamatory matter published in, § 

121, p. 197 

Privileged communications. 

False communications, § 99 
Jury question, § 228, p. 347 
Qualified privilege. 

Communications in, § 89 
Exceeding privilege, § 97, p. 153 
Slander of property or title, § 274 
Burden of proof, § 278, p. 401 
Good motives, malice as inconsistent with, § 2 
Good reputation, Reputation, generally, post 
Gouging, charge of as libelous per se, § 18, n. 50 
Governing law, defamatory publications, liability for, 

§ 1, p. 35 
Graft, 

Defined, § 18, n. 50 

Criminal liability for imputing, § 283 
Public officers, charge as actionable per se, § 50 
Grand jury, 

Bribe, charging foreman with soliciting. § 41 
False swearing before, imputation of, § 71, p. 121 
Privileged communications. 

Criminal proceedings before, § 104, p. 182 
Report, |§ 104, p. 183; § 127, p. 208 
Gross misdemeanor, punishment for libel as, § 302 
Group of persons; 

Criminal libel of, § 290 

Defamatory publication directed against, §. 11, 
p. 55, n. 58 

Handwriting, authorship shown by comparison, § 20G 
Headlines, 

Consideration in determining libelous nature, § 

10, p. 51 

Privileged nature, § 121, p, 198 
Hearsay, circulating rumors or reports in shape of, 

S 139 

Hearsay evidence, admissibility, § 197 
Heat ctf passion. Passion, generally, post 
Hen, epithet spoken of woman as actionable, § 30 
Hieroglyphics, writing within law of libel, § 1, p. 33 
Homicide, charge of. 

Actionable jper se, § 63 
Criminal liability, § 283. 

Justification, 

Evidence, § 219 
Plea or answer, § 177, p. 280 
Honest belief malice as inconsistent with, § 2 
Honesty. Dishonesty, generally, ante 
Honorary office, slan^r as actionable, § 32, n. 50 
Horse breeders, imputations tending to injure in oc- 
ci^tlon, § 48 

Hc^ cheeky dmrge ot giving as libelous, § 73 
%|tel imputations tending to injure in occu- 

I ^14$, ^ t 

prqstItutloiL or HI fame^ 

4^arge of ^ ^ . 
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House of prostitution or ill fame—Continued, 

Keeping, charge of, § 67 

Humbug, charge of being as libelous per se, § 18 
Husband and wdfe. 

Criminal responsibility, slander of wife by hus¬ 
band, § 292 

Privileged communication, inquiry respecting 
wife’s conduct, § 120 note 75 
Publication, 

Communication of defamatory matter to 
wife, § 81, p. 132 

Criminal libel, letter to wife, § 284 
Hydrophobia, charge of being afflicted with disease 
as Ubelous, § 25 
Criminal liability, § 283 
Hypocrite, 

Charge as libelous, § 31 

Hysteria, publication as result of, § 81, p. 131 
Identity, 

Concealment, statute of limitations as tolled by, 
§ 156 

Mistake as affecting liability, § 11, p. 54 
Person detained, indictment or information, § 
296, p. 423 

Illegitimacy. Bastards, generally, ante 
Illness, defamation resulting in, damages as recovera¬ 
ble, § 244 

Ill repute, charging woman wdth as actionable, § 30 
Ill-will. Malice, generally, post 
Immorality, charge of. 

Clergymen, charging with, § 39 
Criminal liability, § 283 
Excessive and inadequate damages, § 261 
Libelous per se, § 13, p. 60; §§ 29, 30, pp. 69-73 
Pleading, § 164, p. 259 
School principal, § 47, n. 72 
Variance between pleading and proof, § 194, p. 
306 

Impersonal conunent or criticism, § 131, p, 213 
Implication, defamatory charge by, § 9 
Implied malice, § 2 

Criminal responsibility, § 285 
Slander of title, § 274 
Imprisonment,' 

Crime punishable by, imputation of, § 53, p. 103, 
n. 65 

Imputation of as actionable, § 54 
Punishment for criminal libel, § 302 
Inadequate damages, § 261 
Inadvertence, 

Lietter coming into hands of third person through, 
§ 82, p. 135 

Malice as inconsistent with, § 2 
Publication as result of, § 75 
Incapacity, charge as libelous per se, § 25 
Incest, charge of. 

Criminal liability, § 283 
Libelous, § 73 
Pleading, § 164, p. 259 

Indebtedness, charge of as slanderous per se, § 23 
Indecent assault, charge as libelous per se, § 63 
Indictm^t or information, §§ 293-299, pp. 419-^ 
Amendments, § 1297 
Bill of i)articulars, § 293 
Colloquium, § 2^ 

Ameodment in respect of, § 297 
Conformity to statute^ 5.294 
Consent of persems defamed, § 293 
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Indictment or Information—Continued, 

Defamatory matter, setting out, § 296, p. 422 
Falsity, averments as to, § 296, p. 422 
Foreign language, setting out publication in, § 
296, p. 422 

Identification of person defamed, § 296, p. 423 
Imputation of indictment as actionable, § 54 
Inducement, § 295 
Innuendo, § 295 

Amendment in respect of, § 297 
Intent, allegation of, § 296, p. 423 
Jurisdiction as required to be alleged, § 296, p. 
421 

Malice, allegations as to, § 296, p. 423 
Negativing defense of privilege, § 296, p. 425 ! 

Person defamed, identification, § 296, p. 423 
Privilege, negativing defense of, § 296, p. 425 
Publication, averments as to, § 296, p. 424 
Kequisites and suflaciency in general, § 293 
Statute, conformity to, § 294 
Surplusage, §§ 293, 295 
Innuendo, § 295 

Venue as required to be alleged, f 296, p. 421' 
Indirect defamatory charge, § 9 
Inducement, 

Defined, § 3 

Indictment or information, necessity, 5 295 
Pleading, § 162, pp. 247-253 

Publication, § 80 n ^ao 

Infamous crime, charge as libelous per se, § 53, p. 102, 

n. 49 . , , 

Infamous punishment, imputation of crime involv¬ 
ing, § 53, p. 104 

Infants, delinquency, charge of contributing to, § 73 
Infectious diseases. Contagious or infectious 
diseases, generally, ante 
Inference, defamatory charge by, § 0 
Infidelity, imputation or charge of, 

Criminal liability, § 283 ' 

Libelous per se, § 29, n. 28; 8 31 
Information, 

Indictment’ or information, generally, post 
Justification for defamatory statement based on. 


§ 139 

Qualified privilege, giving 
S 93 


of pursuant to request. 


Infrlngmnent of patent, charge as libelous per se, ^ 
24; § 33, p. 79, n. 66 

Inhtfman conduct, charging another with as libelous. 


§ 31 

Innocent interpretation, offending language suscepti¬ 
ble of, 8 8, p. 48, n. 53 
Ixinuendo, 

Admissions, § 193 
Burden of proof, § 200 

Criminal prosecution, § 300, p. 427 
Defamatory words per quod, § 8, p. 43 
Defined, § 3 

Demui;rer to pleading, § 182, p. 287 
Indictment or information, § 295 
Amendment in respect of, § 297 
Larceny, charge way of as actionable, § 70, p- 



Flea or answer, . 

Denial of meening^attributed to, § 174 
Justification in accordance with, 8 177, p. 


276 


Innuendo—Continued, 

Pleading, § 162, pp. 247-253 
Proof of, § 186 

Question of law, meaning of, § 223, p. 339 
Insane delusions, defense of being victim of, § 157 
Insanity, 

Charge of. 

Clergymen, § 39 
Criminal liability, § 283 
Employees, words imputing as actionable, § 
45 

Excessive and inadequate damages, § 261 
Libelous per se, § 25 

Profession or trade, charge affecting in as 
actionable^ § 51 
Defense of, pleading, § 180 
Insinuation, defamatory charge by, § 9 
.Insolvency, charge of. 

Attorneys, imputation as actionable, § 38 
Businessmen, § 52 
Criminal liability, § 283 
Pleading, § 164, p. 259 
Instructions to jury, §§ 231-232, pp. 353-358 
Criminal prosecution, § 301, pp. 434, 435 
Limiting ^ect of evidence, § 232 
Slander of property or title, actions for, 8 278, p. 
403 

Verdict, conformity with, § 233, n. 86 
Insubordination, employees, chaise of as actionable, 
§ 45, n. 58 
Insulting words. 

Cause of action for, 8 15 

Demurrer to determine insulting nature, 8 P* 
288 

Evidence, admissibility, 8 197 
Jury question, nature as, § 223, p. 340 
Malice, presumption from use of, § 212 
Privileged communications, defense as available, 
I 87, p. 140 

PubUcation as essential, 8 79 
Truth as defense, 8 197, p. 224 
Insurance agents, imputations tending to injure In 
occupation, § 48 

Insurance commissioners, absolute privilege, commu¬ 
nications to, § 104, p. 170 note 49 
Integrity, 

Attorneys, charging want of as actionable, §, 38 
Employees, charge of lack of as actionable, 8 ^ 
Words impeaching as actionable, | 18 
W^ords required to reflect on to be libelous per 
se, § 19, p. 59’ 

Intent, 

Malice, generally, post 
Motive or intent, generally, post 
Intention to commit crime, imputation of, 8 57 
Intercourse, charge as actionable, § 30 
Interlocutory proceedings, privileged communicationf 
report of, § 127, p. 207 
Inter-office cmnmunications or memoranda, 

Posting on bulletin board, § 32, n. 41 
Publication by, § 81, p. 131 ' . . ^ , 

Intimacy, charge in publicailon^of diyorce 
ings as libelous, § 29, p. 28 
Intoxicating liquors, o®enses 

• ing, §" 69 

1 Intoxication or dmnk^ness, 

- C^rge of, . . , 

Actionable p^ 
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Intoxication or drunkenness—Continued, 

Ckarge of—Continued, 

CIerg 3 ’men, § 30 
Criminal liability, § 2S3 
Libelous per se, § 73 
Newspaper article, § 121, p. 199 
Professions, charging in connection with, § 
51 

Trade or business, charging in connection 
with, § 51 

Undertaker, charging with as actionable, § 
48, n. 2 

Mitigation of damages, § 254 
Publication while in state of, excuse or justifica¬ 
tion, § 75 

Invitation, publication as result of, § SO 
Irony, defamatory charge by way of, § 9 
Issues, proof and variance, §§ 185-194, pp. 293-307 
Admissions in pleadings, § 193 
Aggravation of damages, § 191 
Character of parties, § 190 

Confining issues to those presented by pleadings, 
§ 1S6 

Criminal prosecution, § 299 
Damages, § 191 

Evidence admissible under pleadings, § 186 
Excessive proof, § 194, p. 305 
Exemplary damages, malice, § 187 
Proof of, § 191 
Falsity of charge, § 187 

Foreign language, proof under averment of publi¬ 
cation in English, § 194, p. 306 
General denial, § 186 
Innuendo, proof of, § 186 

Instructions to jury, conformity to issues, § 231, 
p. 353 

Jactitation action, § 280, p. 407 
Jury questions, § 222 
Justification, § 188 

Evidence of character or reputation as admis¬ 
sible, § 190 
Malice, § 187 

Mitigation of damages, § 192 

Evidence of character or reputation as ad¬ 
missible in, § 190 
Variance, § 187 

Necessity of proving matters in issue, § 185 
Privilege, § 189 
Malice, § 187 

Publication, proof of, § 185 
Eeputation, § 190 

Slander of property or title, actions for, § 278, p. 
401 

Special plea, § 186 
Superfluous allegations, § 194, p. 304 
Suiqilusage, proof as unnecessary, § 185 
Truth or falsity, 

Admissibility of evidence under pleading, § 
188 

Issue in respect of, § 188 
Proof of truth, § 187 
Jactitation, action of, § 280, pp. 404-409 
Jest, defamatory charge by words of, § 9 
Jewelers, imputations tending to injure in business, 
§ 48 

Joinder of parties, § 159 

Jactitation suit, § 280, p. 406 
Joint action, f 159 


Joint defendants, 

Damages. liability in respect of, § 238 
Exemplary damages, malice of one defendant m 
imputable to other. § 200, p. 374 
Other publications by codefendant, admissibility 
to show malice, § 214 

Qualified privilege, malice of one as imputable to¬ 
other, § 100, p. 160 

Joint liability, slander of title, § 278, p, 398 

Joint owners, larceny between, charge of, § 70, p. 116 

Joint verdict, § 233 

Judges, absolute privilege, § 104, p. 177 

Judgment, § 235 

Jactitation action, § 280, p. 408 
Slander of property or title, actions for, § 278, p. 
402 

Judicial duty or interest, qualified privilege, § 91 
Judicial notice, libelous words, actionable per se, §■ 
S, p. 42, n. 50 

Judicial ofiicers, imputation of want of integrity or 
capacity, § 41 
Judicial proceedings, 

Pleading, § 166 

Privileged communications, § 104, pp. 167-183 
Criminal prosecution, § 288 
Demurrer raising privilege, § 182, p. 286, n. 10 
Deport of, § 127, pp 204-209 
Publication by filing paper with libelous matter 
in course of, § 82, p. 134 
Qualified privilege, post 
Reports, § 127, pp. 204-209 

Instructions to jury, § 231, p. 357 
Qualified privilege, criminal prosecution, § 288 
Questions of law and fact in respect of, § 229 
Slander of title, 

Defamatory matter in course of, § 277 
Privilege, § 277 
Jurisdiction, § 158 

Absolute privilege in judicial proceeding as re¬ 
quiring, § 104, p. 172 

Criminal prosecution, allegations as to, § 296, p. 
421 

Report of judicial proceedings, necessity, § 127, p. 
206 

Slander of title, actions for, § 278, p. 398 
Jury, 

Absolute privilege, communications by jurors, J 
104, p. 178 

Advisory instructions, § 231, p. 354 
Defamatory charges against as a whole, § 11, p.^ 
55 

Impeaching honesty or integrity, § 41 
Instructions invading province, § 231, p. 353 
Judges of law and facts, constitutional and statu¬ 
tory provisions, § 223, p. 340 
Jury questions. Questions of law and of fact, general¬ 
ly, post 

Justices of the peace, 

Defamatory statements respecting, § 41 
False swearing before, charge of, § 71, p. 121 
Packing jury, charge as libelous, § 73 
Privileged communications, criminal proceeding 
before, § 104, p. 182 
Justification, §§ 135-144, pp. 222-229 
Admissibility of evidence, § 218 

Criminal prosecution, § 300, p. 429 
Aggravation of damages, failure to sustain plea, I 
144 
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Justification—Continued, 

Anger, defamatory statement in heat of, § 140 
Apology, § 143 

Arson, charge of, evidence, § 219 
Bad character O'f plaintiff, § 142 
Belief in timth of statement, § 138 
Bestiality, charge of, evidence, § 219 
Blackmail, charge of, § 137, p. 225 n. 50 
Burden of proof under plea of, § 217 
Character or reputation, evidence as admissible 
under plea, § 190 

Confession and avoidance, nature of plea, § 135 
Crime, imputation of, 

Evidence, § 219 
Pleading, § 177, p. 279 
Truth of charge, § 137, p. 226 
Criminal prosecution, issues, proof and variance 
in respect of, § 299 

Criminal responsibility, defense of, § 286 
Dishonesty, charge of, evidence, § 219 
Embezzlement, charge of, evidence, § 219 
Evidence, §§ 216-219, pp. 327-332 

Criminal prosecution, § 300, p. 429 
Food and Drugs Act, charge of violation, plea or 
answer, § 177, p. 280 
Forgery, charge of. 

Evidence, § 219 

Plea or answer setting up, § 177, p. 279 
Good faith. 

Belief in truth, § 138 
Plea of, § 177, p. 277 
Grounds, §§ 136-143, pp. 222-229 
Homicide, charge of, 

Evidence, § 219 
Plea or answer, § 177, p. 280 
Information, defamatory statement based on, § 
139 

Issue of, § 188 

Evidence of character or reputation, admissi¬ 
bility, § 190 
Jury questions, § 227 
Darceny, charge of. 

Evidence, § 219 
Plea or answer, § 177, p. 280 
Malice, proof of absence as sufficient evidence of, 
§ 219 

Mitigation of damages, evidence as admissible 
under plea of, § 192 

Partial defense, plea or answer setting up, § 177, 
p. 277 

Passion, defamatory statement in heat of, § 140 
Perjury, charge of, § 137, p. 225, ru 44 
Evidence, § 219 
Plea or answer, § 177, p. 280 
Plea or answer, § 177, pp. 275-280 

Amendment to set up defense, § 183 
Certainty, § 177, p. 275 
Crime, imputation of, § 177, p. 279 
Demurrer to, | 182, p. 289 
Evidence of character or reputation as ad¬ 
missible under, § 190 
False swearing, § 177, p. 280 
Food and Drugs Act, charge of violation, § 
177, p. 280 
Forgery, § 177, p. 279 
Homicide, § 177, p. 280 
Larceny, charge of,, § 177, p. 280 


Justification—Continued, 

Plea or answer—Continued, 

Notice of justification under general issue, § 
177, p. 277 

Perjury, charge of, § 177, p. 280 
Publication, admission of, § 177, p. 278 
Single plea to several causes of action, § 177, 
p. 278 

Sufficiency to show as question of law, § 227 
Unchastity, § 177, p. 279, n. 97 
Presumptions, 

Criminal prosecution, § 300, p. 428 
Plea of, § 217 

Prior defamation by plaintiff, § 141 

Privilege distinguished, § 135 

Probable cause, § 138 

Publication, plea of as admitting, § 193 

Question of law or fact, § 227 

Rebuttal of evidence of, § 218 

Reply to plea, failure to reply, § 181 

Reports, defamatory statement based on, § 139 

Retraction, § 143 

Rumors, defamatory statement based on, § 139 
Self defense as excusing libel, § 136 
Subsequent defamation by plaintiff, § 141 
Successful attempt, § 144 
Sufficiency of evidence on issue, § 219 
Truth or falsity, generally, post 
Unchastity, charge of. 

Evidence, § 219 

General reputation of plaintiff, § 218 
Plea or answer, § 177, p. 279, n. 97 
Unsuccessful plea, enhancement of damages, jury 
question, § 230, p. 352 

Venereal disease, charge of having, evidence, § 
219 

Withdrawal of plea, § 144 

Kept, word with reference to female as actionable, § 
30 

Kidnapping, charge of, § 73 
Knowledge, 

Defense of lack of, § 157 n. 56 
Publication, liability as dependent on, § 149 
Newspapers, § 151 
Labor disputes. 

Liability for libel in connection with, § 157 n. 56 
Privileged communications, § 111 note 67 
Publishing facts concerning, § 99 
Labor unions, Trade unions, generally, post 
Landmarks, removal, charge as actionable per se, § 73 
Larceny, imputation or charge of, § 70, pp. 115-118 
Actionable per se, § 70, p. 115 
Criminal liability, § 283 
Excessive and inadequate damages, § 261 
Justification, 

Evidence, § 219 
Plea or answer, § 177, p. 280 
Pleading charge, § 164, p. 258 
Slanderous per se, § 18, m 68 
Variance between pleading and proof, § 194, p. 
306 

Law directory, publication of lawyer’s rating in, f 88* 
n. .48 

Law questions. Questions of law and of fact, gmi- 
erally, post 

Lecturers, imputations tending to injure in occupa¬ 
tion, § 48 
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IiCgal duty or interest, qualified privilege, § 91 
Legal malice, 

Advice of counsel, proof of as overcoming, § 215, 
p. 327 
Defined, § 2 

Legislative bodies, imputation to members of want of 
capacity or integrity, § 42 

l-tegislative committees, privileged communications, 
accounts of and comments on reports, § 12b 
JLregislative proceedings, 

Absolute privilege, § 105 

Criminal prosecution, § 2S8 
Report, privileged communication, § 126 
Leprosy, charge of having, pleading, § 164, p. 259 
Letters, 

Anonymous letters or communications, generally, 
ante 

Counsel, absolute privilege as to matters relat¬ 
ing to litigation, § 104, p. 180 
Profession or business, injury to third person in, 
§ 32, n. 41 

Publication by, § 82, p. 134 

Repetition to third persons of contents as publi¬ 
cation, § 82, p. 136 

Letters patent, slander of title, action as lying for, § 
271 

Lewd, epithet spoken of woman as actionable, § 30 
Liar, charge of being as libelous per se, § 18, n. 68 
Libelous matter, charge of publishing as actionable 
per se, § 26 
Licenses, 

Absolute privilege, charges before licensing board, 
§ 104, p. 170 note 52 

Privileged communications, statements for pur¬ 
pose of preventing grant or obtaining revo 
cation, § 116 

Limitation of actions, § 156 

Amendment of answer to set up statute, § 183 
Charge of crime barred by statute as actionable. 
§ 53, p. 105 

Pleading statute as defense, § 180 
Slander of title or property, § 278, p. 398 
Literature, criticism of or comment on work of, § 
134, p. 221 

Loafer, charge of being as actionable per se, § 18 
Loathsome disease, physical examination of plaintiff, 
§ 221 

Local signification, innuendo, pleading in respect of 
words having, § 162, p. 250 note 55 
Lodges,' privileged communications, proceedings of, § 
118 

Zover, privileged communications, statements regard¬ 
ing daaracter, § 108 
Magazines, 

Publication by means of story, § 82, p. 134, n. 67 
Religious societies, qualified privilege to publish 
defamatory matters, § 118 
RepuMication of libel, § 84 

Magistrates, privileged communications, criminal pro¬ 
ceedings before, § 104, p. 182 

Oflf^ises concerning, charge of, 166 


Pu^ication, 

Mailing circulars, § 82, p. 134, n. 67 
' . Recommunication by ma^ as publication, § 80 


libeic^ letter throist^, § $2, p, 134 

'Woxds in^^ng as actionable 


Malice, § 2 

See, also, Motive or intent, generally, post 
Absolute privilege, ante 
Actual malice, § 2 

Absence of as defense, § 76 
Admissibility of evidence, § 213, pp. 318-322 
Criminal prosecution, § 300, p. 431 
Admission by demurrer, § 182, p. 288 
Advice of counsel, proof of as overcoming, § 215, 
p. 327 

Aggravation of damages, § 248 
Admissibility of evidence, § 187 
Burden of proof, §§ 76, 212 

Comment and criticism, § 133 
Criminal prosecution, § 300, p. 430 
Privileged communications, § 101, pp. 161- 
164 

Character of publication as evidence of, § 213, p. 
319 

Circumstantial evidence, 

Proof by, § 213, p. 318 
Sufiiciency, § 215, p. 324 
Comment and criticism, § 134, p. 219 
Burden of proof, § 133 
Candidate for office, § 134, p. 221 
Effect of, § 132 

Conclusiveness of presumption as to, § 77 
Contemporaneous acts of defendant, admissibility 
of evidence, § 213, p. 321 
Criminal responsibility, ante 
Demurrer, 

Admission on, § 182, p. 288 
Petition alleging, § 182, p. 287 
Evidence, §§ 211-215, pp: 317-327 

Admissibility under pleadings, § 187 
Criminal prosecution, § 30Q, p. 430 
Exemplary damages, ante 
Express malice, generally, ante 
Falsity, 

Admissibility of evidence of to show, § 213, p. 
319 

Ill-will, malice involving, § 2 
Implied malice, generally, ante 
Indictment or information, allegations as to, § 
296, p. 423 

Instructions to jury, § 231, p. 3“6 
Criminal prosecution, § 301, p. 435 
Insulting words, presumption from use of, f 212 
Issue in respect of, § 187 
Jury question, § 225 

Criminal prosecution, § 301, p. 434 
Justification, 

Proof of absence as sufficient evidence of, § 
219 

Truth as' affected, § 137, p. 226 
Legal malice 

Advice of counsel, proof as overcoming, § 215, 
p. 327 
Defined, § 2 

Mitigation of damages, post 
Necessity, § 76 

Negligence, as justifying inference, § 215, p. 325 
Nominal damages, absence of, § 2^ 
Non-defamatory words, § 6 

Other publications, adbiissibility on issue of, § 214 
Plea or answer, denial, S 175 
Pleadijig, I 166 

Demurrer to,, | 182, p. 287 
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Malice—Continued, 

Presumptions, §§ 76, 212 
Condusiveness, § 77 
Criminal prosecution, § 300, p. 430 
privileged communications, § 101, pp. 161-164 
Words not actionable per se, § 78 
Pi’ior publications, admissibility on issue of, § 
214 

Privileged communications, post 
proof of, § 187 
Qualified privilege, post 
Questions of law or fact, § 225 

Criminal prosecution, § 301, p. 434 
Rebuttal, 

Admissibility of evidence in, § 213, p. 321 
Slander of title, | 278, p. 402 
Sufidciency of evidence in, § 215, pp. 325, 327 
Reckless or careless publication, admissibility of 
evidence, § 213, p. 319 

Relation of parties and third persons, admissibili¬ 
ty of evidence, § 213, p. 320 
Remote publications, admissibility, § 214 
Republication or repetition, evidence admissible 
on issue, § 214 

Retraction, evidence of refusal, § 213, p. 320 
Rumors, showing to negative, § 213, p. 321 
Similar publications, admissibility on issue of, § 
214 

Slander of property or title, post 
Sufficiency of evidence, § 215, pp. 324-327 
Criminal prosecution, § 300, p. 432 
Third persons, publications by or against as ad¬ 
missible on issue, § 214 
Threats, evidence of, § 213, p. 320 
Truth or falsity, post 

Voluntary communication as evidence of, § 213, 
p. 319 

Afalice in fact, § 2 
Materiality, § 76 
Pleading, § 166 
Malice in law, § 2 

Malicious mischief, charge of, § 73 
Malicious prosecution, defamation by, 5 1, p. 31 
^Malicious publication, libel as, § 1, p. 32 
Malicious trespass, imputation of, § 73 
Manslaughter, charge as actionable, § 63 
Manufacturers, imputations against character or 
standings, § 43 

Marital misconduct, imputation of as libelous per se, 
§ 73 

Mark^ or brands, alteration or defacing, charge of, § 
73 

Marriage, breach of contract to marry, defamatory 
statements inducing as actionable, § 5 
Master and servant, 

Employer and employee, generally, ante 
Master of ship, imputations tending to injure in oc¬ 
cupation, § 48 
Mayor, 

Absolute privilege, message to council, § 103 
', Defamatory statements respecting, § 40 
Meaning of words, 

, ^ Admissibility of evidence as to, S 201 
^ Oimes, defamatory words importing, I 12< 

^ Defamatory nature determined by taking in nat¬ 
ural meaning, § 10, pp. 47-52 
lieat dealers, imputations tending to injure in busi- 
' ness, § 48 


Mechanics, imputations affecting in business, § 37 
Medicine, charge of illegal practice as libelous, § 73 
Membership corporation, libel, protection against, § 34, 
n. 94 

Memorials to legislature, privileged communication, 

§ 105 

Mental disease, charge as libelous per se, § 25 
Mental suffering, 

Damages, § 243 
Damages, 

Admissibility of evidence, § 264, p. 383 
Pleading, § 170, p. 271 
Presumption, § 262, p. 380 
Pleading, admissibility of evidence as dependent 
on, § 191 

Mercantile agencies or associations, credit reports, er¬ 
roneous statements or reports, § 52 
Mercantile standing, privileged commimication, re¬ 
ports of, § 119 

Merchandise, comment on or criticism of, § 134, p. 222 
Merchants, imputations against character or standing, 

§ 43 , 

Merriment, defamatory chaise by words of, § 9 
Military offense, charge as actionable, § 53, p. 105 
Military officers, communications by, absolute priv¬ 
ilege, § 102 

Milkmen, imputations tending to injure in occupation, 

§ 48 

Minister of Gospel, 

Defamatory imputations with respect to, § 39 
Privileged communications, § 113 
Minors, delinquency, charge of contributing to, § 73 
Miscarriage, charge against married woman as do- 
tionable, § 30 
Misdemeanor, 

Charge of having committed, § 53, p. 102 
Offense of libel punishable as, § 302 
Misfeasance in office, words imputing as actionable 
per se, § 33, p. 79 
Mistake, 

Defense of, § 167 

Letter coming into hands of third person, publl- 
" cation by, § 82, p. 135 
New^apers, publicaticm of good faith under, § 
121, p. 198 

Publication result of, § 76 
Actionable, § 11, p. 54 

Mitigation of damages, §| 249-259, pp. 368-372 
Admissibility of evidence, § 267, pp. 385-389 
Anger, admissibility of evidence in, § 267, p. 387 
Apology, § 121, p. 198; § 257 

Admissibility of evidence, § 267, p. 389 
Bad character of person defamed, § 251 ^ 

' Belief in truth of charge, §§ 252, 258 

Admissibility of evidence, § 267, p. 386 
Burden of proof, § 262, p. 380 
Character or reputation, evidence as admissihle-^ 
in, § 190; § 267, p. 387 . , 

Drunkenness, showing in, § 254 
Evidence, admissibility, § 267, pp. 385-389. 
Exemplary or punitive damages, limiting f 
250 ^ ^ 

ExP^isfcses incurred in, § 240 ' ? 

ITinapeial condition^ admi^lbfilty 
267, p. 386 ^ ‘ 

General i^ue or general eyiden^ a^aiis- 

sable under, 1192 
Chara^r or S liOO ' 
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Mitigation of damages—Continued, 

Good faith, § 250 
Pleading, § 179 

Instructions to jury, § 231, p. 355 

Intoxication, § 254 

Issues, proof and variance, ante 

Jury question respecting, § 230, p. 3-")2 

Justification, evidence on plea of, § 144 

Malice, 

Absence of, § 252 

Admissibility of evidence as to absence of, § 
267, p, 386 

Issue arising in connection with, § 187 
Rebuttal of evidence negativing, § 287, p. 389 
Matters considered in, § 249 

Other statements or publications, admissibility 
of evidence, § 267, p. 388 
Passion, 

Admissibility of evidence, § 267, p. 387 
Showing, § 256 
Pleading, § 179 

Demurrer to, § 182, p. 289 
Special pleading as essential, § 192 
Previous publication by others, § 255 

Admissibility of evidence, § 267, p. 388 
Privilege, evidence admissible under plea of, § 
192 

Provocation, § 256 

Admissibility of evidence, § 267, p. 387 
Publication, admission by plea, § 193 
Rebuttal of evidence, § 267, p. 389 
Republication or repetition, § 255 
Reputation, 

Admissibility of evidence, § 190; § 267, p 
387 

Bad character of person defamed, § 253 
Retraction or apology, § 121, p. 198; § 257 
Admissibility of evidence, § 267, p. 389 
Burden of proof, § 262, p. 389 
Rumor that charge is true, § 258 
Social standing, admissibility of evidence, | 267, 
p. 386 

Special pleading, necessity, § 192 
Statutory provisions, § 249 

Third persons, publication by, admissibility of 
evidence, § 267, p. 388 
Truth of charge, § 259 

Admissibility of evidence, § 267, p. 389 
Belief of, §§ 252, 258 
Burden of proof, § 262, p. 380 
Statutory privilege, § 137, p. 224 
Mixed questions of law and fact, 

Defamatory character of words, § 223, p. 335 
Privilege, § 228, p. 345 

auctions, charge of breaching criminal law re- 
^>ecting, § 73 
of publication, § 82, p. 134 

|(ioral depi'avity, imputations of, criminal liability, § 

po>r 3 ^,duty or interest, qtualified privilege, § 91 
turpitude, 

ot committing crtn^ jyavoiving, § 53, pp. 
104 : . 

topibliaX offense in- 


Moral turpitude—Continued, 

Words required to impute to be libelous per se, 
§ 13, p. 60 

Morphine, charge of selling as libelous, § 73 
Mortgages, 

Foreclosure, absolute privilege, § 104, p. 168 
Wrongful disposal of mortgaged property, charge 
as libelous, § 73 
Motion pictures, 

Libel by, § 1, p. 33, n. 31 

Publication through means of production, § 82, 
p. 134 

Source of plot as affecting libelous nature, § 6, n. 
37 

jMotions, 

Absolute privilege, civil cases, § 104, p. 176 
I*ublication, objection raised by motion to make 
more specific, § 182, p. 287 
Motive or intent, 

See, also. Malice, generally, ante 
Admissibility of evidence^ criminal prosecution, 
§ 300, p. 431 

Admissions, pleading, § 193 
Burden of proof, criminal prosecution, § 300, p. 
430 

Comment or criticism, inference of, § 131, p. 214 
Criminal responsibility, element of, § 285 
Damages, consideration on question of, § 238 
Evidence as to, criminal prosecution, § 300, p. 430 
Indictment or information, allegations as to, | 
296, p. 423 

Instructions to jury, criminal prosecution, § 301, 
p. 435 

Justification, truth as affected, § 137, p. 226 
Materiality, § 75 

Newspaper article, determination of, § 121, p. 199 
Plea or answer, denial, § 175 
Publication, § 80 

Defamatory matter actionable per se, § 213, 
p. 318 

Variance in respect of, § 194, p. 304 
Mulatto, charging white person as being as action¬ 
able, § 27 

Murder, charge as actionable per se, § 63 
Mutual controversy, privileged communication in 
course of, § 111 

Mutual protective association, privileged communica¬ 
tions, information furnished members, § 119 
Mutual recrimination, uncomplimentary remarks as 
actionable, § 6, n. 46 

Natural meaning, defamatory nature of words as de¬ 
termined by, § 10, p. 47 

Naturalization proceedings, privileged communica¬ 
tions, § 104, p, 169, n. 44 

Affidavits regarding applicant for citizenship, ab- 
^lute privilege, § 102> n. 9 
Nature of. 

Action, § 152 
Defamation, § 1, p. 34 

Naval officers, communications by, absolute privhe^ 
§ 102 

Naziism, charge , as Mbehms per se, § 31 
Negii^nce» ^ , 
p4fense of, 115T, 

for. 4 
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Negligence—Continued, 

Malice, proof of negligence as justifying infer¬ 
ence, § 215, p. 325 

Negroes, charging white person with having Negro 
blood, § 27 
Nervous shock. 

Damages as recoverable for, § 243 
Bight of action for injuries resulting, § 152, n. 4 
New publication. Bepublication or repetition, gen¬ 
erally, post 

Newsmanager, newspapers, liability for libelous pub¬ 
lication, § 151 

Newspaper dealers, imputations tending to injure in 
business, § 48 
Newspapers, 

Comment on matters of public interest, § 131, p. 
211 

Criminal libel, responsibility for, § 292 
Defenses available, § 157, n. 49 
Falsity of publication, immaterial in accuracy, § 
122 

Good faith, defamatory matter published in, § 
121, p. 197 

Immaterial inaccuracy, § 122 
Judicial proceedings, report of, § 127, p, 207 
Liabilities, §§ 121, 122, pp. 197-201 
Parties to action against, § 159 note 2, note 97 
Persons liable for defamatory publication, § 151 
Privileged communications, § 121, pp. 197-200 
Qualified privilege, publication as defeating, 

§ 97, § 155 

Beport of judicial proceeding, § 127, p. 207 
Publication of libel, circulation as, § 82, p. 133 
Beligious societies, qualified privilege to publish 
defamatory matters, § 118 
Bepublication of libel, § 84 

Betraction, notice to retract as condition prece¬ 
dent to action, § 155 
Bight of, § 121, p. 198 

Statements tending to injure authors and editors, 
§ 36 

Truth or falsity. 

Immaterial inaccuracy, § 122 
Justification, § 121, p. 198 

New trial, § 234 

Nominal damages, §§ 238, 239 

Oonclusiveness of verdict for, § 233 
Instructions to jury, § 231, p. 355 
Jury question, § 230, p. 352 

New trial, grant of in order that plaintiff may 
recover, § 234 

Slander of title, pleading, § 278, p. 400 
Non-defamatory words, actionable nature, § 6 
Notaries public. 

Defamatory statements respecting, § 40 
Publication of libel by notarization, § 82, p. 133, 
n. 52 

Nuisance, slander distinguished, § 1, p. 34 
Nurses, imputations tending to injure in occupation, 
§ 48 

Obituary notice, publication, § 121, p. 200 
Objections, misjoinder of parties, § 159 
Obscene matter, chai'ge of sending through mails, § 66 
Occult meaning, innuendo, pleading in case of words 
having, § 162, p. 250 note 55 
Occupation, 

Fraud or want of integrity, charge of, § 50 


Occupation—Continued, 

Imputations tending to injure in, 

Damages as recoverable, § 242 
Newspaper article, § 121, p. 200 
Pleading, § 164, p, 258; § 170, p. 272 

OflSce, 

See, also. Public ofiicers, generally, post 
Imputations tending to injure in, §§ 32-52, pp, 
75-101 

Character, nature and extent, § 33, pp- 78-81 
Defamatory words as slander, § 1, p. 33 
Oflacial communications, publication by, § 81, p. 131 
Official duty, 

Neglect of, words imputing as actionable, § 33, p. 
79 

Privileged communication in discharge of, § 113 
Official oath, charge of violation as actionable, § 50 
Official proceedings, reports of, § 123 
Official rejwrts, absolute privilege, § 103 
Oil inspectors, defamatory statements respecting, § 40 
Opinion, defamatory charge by expression of, § 9 
Opportunity, publication as result of opportunity to 
read libelous writing, § 82, p. 133 
Oral communications. 

Actionable per se, 

Distinguished from written words, § 8, p. 44 
Limited classification, § 14 
Adultery, charge as slanderous per se, § 30 
Assault and battery, charge of, § 63 
Attempt to commit crime, § 55 
Construction of language in determining defama¬ 
tory nature, § 10, p. 50 
Crime, imputation of, § 53, p. 102 
Criminal conspiracy, charge of, § 65 
Dishonesty or rascality, charge as actionable, § 
18 

Drunkenness, charge as actionable per se, § 20 
Falsehood, imputation as actionable per se, § 21 
False swearing, charge of, § 71, p. 120 
Felony, charge as actionable per se, § 53, p. 105 
Fornication, charge of, § 30 
Gambling, charge of, § 67 
Illegitimacy, charge as slanderous per se, § 22 
Indebtedness, charge as actionable per se, § 23 
Larceny, charge as actionable per se, § 70, p. 115 
Perjury, charge as actionable, § 71, p. 119 
Slander as limited to defamation by, § 1, pp. 33, 
34 

Unchastity or immorality, imputation as slander¬ 
ous per se, § 29 

Ornery, epithet spoken of woman as actionable, § 30 
Other statements or publications, 

Admissibility in evidence, § 202 
Malice, issue of, § 214 
Mitigation of damages, § 267, p. 388f 
Publications shown by, § 207 
Damages as recoverable for, § 246 
Mitigation of damages, 

Admissibility of evidence in, § 267, p. 388 
Showing in, § 255 

Packing jury, charging justice of the peace with as 
libelous, § 73 

Paid lobbyists, clergymen, calling as actionable, § 39, 
n. 76 .... 

Painters, imputations tending to injure in occupation^ 
§48 

Pandering, charge as libeloixs, § 73 
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Pardon, 

Absolute privilege, application for, § 104, p. 179 
Charge of crime as actionable where punishment 
discharged by, § 5S, p. 106 

Parent and child, qualified privilege, communication 
as to inquiry for parent, § 94 
Parol evidence, technical or local words, admissibility 
to explain, § 201 

Parol words. Oral communications, generally, ante 
Partial defense, 

Justification, plea or answer setting up, § 177, p. 
277 

Pleading, 

Mitigation, § 179 

Truth and fair comment, § 178, p. 283 
Particular malice, § 2 
Parties to actions, § 159 

Jactitation suit, § 280, p. 406 
Privileged communications, § 104, p. 179 
Slander of title, § 278, p. 397 
Partnership, damages recoverable for injuries to busi¬ 
ness, § 242, n. 97 
Passion, 

Defamatory statement in heat of, justification, § 
140 

Mitigation of damages, 

’ Admissibility of evidence, § 267, p. 387 

Showing in, § 256 

Patents, 

Infringement, publication charging as libelous i>er 
se, § 24; § 33, p. 79, n. 66 
Slander of title, action as lying for, § 271 
Pauper’s oath, § 237 

Peace oflSicers, defamatory statements respecting, § 40 
Pecuniary condition. Financial condition, generally, 
ante 

Pecuniary damages, liability for, f 240 
Perjury, charge of, § 71, pp. 118-121 
Evidence, § 203 

Justification, § 137, p. 225, note 44 
Evidence, § 219 
Plea or answer, § 177, p. 280 
Permissible acts, words charging commission as libel¬ 
ous per se, § 13, p. 60 

Per se or per quod, words actionable as, § 8, pp. 41-45 
Pleading, § 164, p. 258 

Variance between pleading and proof, § 194, p. 306 
Persons defamed, 

Bad character, mitigation of damages, § 251 
Burden of proof, criminal prosecution, § 300, p. 
428 

Communication to as publication, § 81, p. 130 
Criminal responsibility, §§ 290, 291 

Authorization of publication by as defense, § 
289 

Burden of proof, § 300, p. 428 
Indictment or information, identification, § 
296, p. 423 

Instructions to jury, § 301, p. 435 
Jury question, § 301, p. 434 
Reference to, § 283 

Defamatory words to be actionable as required 
to refer to, § 11, pp. 52-56 
Jury question, | 224 

Criminal px)secution, § 301, p. 434 
in action, § 1^ , 

^4adin^ connecting mat^r with, | 165 
1%t4ance b^twesm pleadh^ and proof, § 194, p. 304 


Personal defamation, civil liability, §§ 4r-268, pp. 39- 
390 

Personal duty or interest, qualified privilege, § 91 
Personal nature of action, § 152 
Persons entitled to sue, §§ 145-147 
Jactitation action, § 280, p. 405 
Persons liable, §§ 148-151, pp. 231-236 
Author of defamation, § 80 
Criminal libel, § 292 
Jactitation action, § 280, p. 405 
Slander of title, § 278, p. 397 
Persons to whom publication made, § 81, pp. 129-132 
Petition. Declaration, complaint or petition, general¬ 
ly, ante 

Petitory action, jactitation action converted into, § 
280, p. 407 

Photographs, publication by means of, § 82, p. 134 
Physical examination, power of court to order on 
issue of truth, § 221 

Physical suffering, damages as recoverable for, § 244 
Physicians and surgeons, 

Illegal practice, charge as libelous, § 73 
Privileged comm unications. 

Patient, communications with, § 113 
Publication relating to professional conduct, 
§ 110 

Want of professional skill or knowledge, etc., im¬ 
putation of, § 44 
Pictures, 

Illustration of text, consideration in determining 
libelous nature, § 10, p. 51 
Malicious publication by, § 1, p. 32 
Publication by means of, § 82, p. 134 
Question of law, libelous character, § 223, p. 339, 
n. 94 

Pilfering, accusation of as actionable, § 70, p. 116 
Pimp, charge of being, § 73 
Actionable per se, § 18 

Pimping, meaning of expression, proof of in criminal 
prosecution, § 299, n. 95 
Place, 

Commission of crime imputed, actionable nature 
as affected, § 53, p. 106 
Publication, 

Pleading, § 169, p. 267 

Variance between pleading and proof, § 194, 
p. 307 

Plague, false charge of having, § 16 
Plaintiff, 

Defamatory words as required to refer to, § 11, 
p. 52 

Pleading, denial that plaintiff is real party in in¬ 
terest, § 180 

Plea or answer, §§ 171-180, pp. 273-285 

Admission of publication, plea of justification, § 
177, p. 278 
Amendment, § 183 

Annexation of copy of artide alleged to have been 
published, § 173 
Comment and criticism. 

Defense of fair comment, § 178, pp. 281, 282 
Demurrer to answer alleging fair comment, 
§ 182, p. 289 

Complete defense as required, § 171 
Plea of justification, § 177, p. 277 
Confession and avoidance. 

Justification, | 135; § 177, p. 275 
Mit^tion as in naiuxe of, § 179 
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or answer—Continued, 

Confession and avoidance—Continued, 

Privilege, § 178, p. 281 
rtemurrer to, § 182, p. 289 
Fair comment, 

Defense of, § 178, pp. 281, 282 
Demurrer to answer alleging, § 182, p. 289 
General denial or general issue, generally, ante 
Good character of plaintiff, denial of, § 180 
Good faith. 

Justification, § 177, p. 277 
Mitigation of damages, § 179 
Innuendo, 

Denial of meaning attributed, § 174 
Justification in accordance with, § 177, p. 276 
Insanity, defense of, § 180 
Jactitation action, § 280, p. 406 
Justification, ante 
Limitations, 

Amendment to set up statute, § 183 
Defense of, § 180 
Malice or intent, denial, § 175 
Miscellaneous defenses, § 180 
Mitigation of damages, § 179 

Demurrer to defensive pleading, § 182, p. 289 
Special pleading as essential, § 192 
Partial defense. 

Justification, § 177, p. 277 
Mitigation of damages, § 179 
Truth and fair comment, § 178, p. 283 
Privilege, 

Amendment for purpose of setting up defense, 
§ 183 

Defense of, § 178, pp. 280-283 
Demurrer to answer pleading, § 182, p. 289 

§lS3 . 

Plea of justification, § 177, p. 278 
Denial of, § 176 

Requisites and suflSciency generally, § 171 
Rolled up defense, truth and fair comment, § 178, 

p. 282 

Separate or distinct charges, answer to, | 171 
Setting forth entire publ^ation, § 173 
Single defense to separate charges, § 171 
Slander of title, § 278, p. 400 
Truth of matter, plea of, § 177, p. 275 
adings, §§ 161-194, pp. 245-807 
Absolute privilege, defamatory matter in, § 104, 
p. 173 

Admissions in, § 193 
Amendment, § 183 

Answer. Plea or answer, gefaerally, ante 
Bill of particulars, § 184 
Colloquium, § 162, pp. 247-253;, § 165 
Complaint Declaration, complaint or petition, 
generally, ante 

Construction of pleading, § 161, n. 12 
Damages, § 170, 267-273 

Declaration, complaint or petition, genetally, ante 
Defamation, pleading of, § 164, pp, 253-^9 
Defamatory matter introduced by attorney, liabil¬ 
ity of client, § 150 ' 

D^utrer, § 182, pp. 285-289 

Leave to amend on sustainir^ S 16® 
jsiisjdinder of parties, § 1^ ^ , 


Publication, 

AdmissY 


on, 


Pleadings—Continued, 

Extrinsic facts, § 162, p. 247 

Connecting matter with person deformed, § 
165 

Pair comment, § 178, p. 2S2 
Falsity, § 167 
Foreign language. 

Publication in, § 169, p. 266 
Translation, § 164, p. 256 
General denial or general issue, generally, ante 
Good character, § 168 

Instructions to jury, conformity to issues raised 
by, § 231, p. 353 

Issues, proof and variance, generally, ante 
Jactitation action, § 280, p. 406 
Malice, § 166 

Demurrer, § 182, p. 287 

Petition. Declaration, complaint or petition, 
generally, ante 

Plea or answer, generally, ante 
Privileged communications, post 
Probable cause, want of, § 166 
Publication, post 

Questions of law and of fact in respect of, § 223> 
p. 340 

Replication or reply, § 181 
Reputation, § 168 

Injury to, and loss of, § 170, p. 271 
Slander of property or title, § 278, p. 398 
Special damages. 

Amendment for purpose of alleging, § 183 
Necessity, § 191 
Special pleading, 

Mitigation of damages, § 192 
Privilege, defense of, § 178, p. 280 
Statutory provisions, post 
Subsequent pleading, § 181 
Demurrer to, § 182, p. 285 
Truth or falsity, post 

Variance. Issues, proof and variance, generally,, 
ante 

Plundering, change as actionable, per se, § 70, p. 117 
Poison pen authorship, accusation of, § 38, n. 35 
Poisoning, charging as slanderous per se, | 73 
Police courts, privileged communications, 

Criminal proceedings before, § 104, p. 182 
Report of proceedings, § 127, p. 206 
Policemen, 

Defamatory statements respecting, § 40 
Reports, privileged communications, § 129 
Political career, damages as recoverable for injury 
to, § 241 

Political corruption, charge as libelous per se, f 28 
Political disloyalty, charge as defamatory or libeloro 
per se, § 33, p. 80, n. 74 

Political duty or interest, qualified privilege, | V 
Political organizations, comment or criticism, § 11^ 
•p. 213 ' 

Political views, words of ridicule or contme^ 

bag to as actionalfie, § 31 ^ ^ I 

Poli^ps, clergymen entering^ critidism 
Polygamy,* charge of, | 64 * ^ ^ ^ ^ ^ 

Poor credit, attom^Ts^ diarge a!s 4 ^ 

^’Pos^ssion, ^ ^ 

Jactitation aeiion, nKahasteitaiioe 1#*party'll^ f 2^,. 

1 " ^ Zander of t|tl^ neees^ty, § 272 
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Postcards, publication by sending through mails, § 
82, p. 135 

Mailed in sealed envelope, § 82, p. 134 
Postdated check, alteration, liability for injuries to 
credit resulting, § 148 note 34 
Postman, delivery of letter containing defamatory 
matter, liability, § 148 

Postmaster general, report of official acts as privi¬ 
leged, § 126 

Postmasters, defamatory statements respecting, § 40 
Poverty. Financial condition, generally, ante 
Practice and procedure. 

Pleading, generally, ante 
Rules applying in action for, § 152 
Praise, defamatory charge by words of, § 9 
Pregnancy, 

Pleading false charge of, § 164, p. 259 
Unmarried woman, charge as actionable per se, 
§ 30 

Preliminary default, jactitation action, effect of entry, 
§ 280, p. 407 

Preparation of libel as publication, § 81, p. 130 
Press dispatches, newspapers, care and reproducing, 
§ 122 

Presumptions, § 196 
Character, § 210 

Comments and criticisms, truth or falsity, § 133 
Criminal prosecution, § 300, p. 426 
Damages, § 262, pp. 378-381 

Defamatory words, § 8, p. 44 
Words actionable par se, § 239 
Defamatory meaning of words, § 200 
Exemplary damages, § 262, p. 380 
Falsity, § 217 

Privileged communication, § 101, pp. 161-164 
Instructions to jury, § 231, p. 357 
Intent, § 75 
Justification, 

Criminal prosecution, § 300, p. 428 
Special plea of, § 217 
Language or tongue employed, § 200 
Malice, ante 

Mental suffering, damages, § 262, p. 380 
Privilege, § 220 

Malice and falsity, § 101, pp. 161-164 
Publication, § 205 

Criminal prosecution, § 300, p. 428 
Qualified privilege, damages, § 262, p. 380 
Reference of defamation to plaintiff, § 209 
Reputation, § 210 

Damages for injuries to, § 262, p. 379 
Demurrer, § 182, p. 288 
Blands of property or title, § 278, p. 401 
Truth or falsity, § 217 

Privileged communications, § 99; § 101, pp. 

16V1^ 

Previous charge, acknowledgment of as actionable, 

^ §9 

Principal and agent Agents, generally, ante 
Prinjdng libel as publication, § 81, 130 

Prior defamati<m by plaintiff, justification or defense, 
f 141 

PrlOT publications^ 

itaBce, admis^llity on i^suesr j 214 
Mltl^tion of damages, § 255 - 

AdmissSjWfity ,f .26F, p, 388 

of, | 131, p. 


Privileged communications, §§ 87-120, pp. 139-197 
Absolute privilege, generally, ante 
Abuse of privilege, jury questions, § 22S, p. 347 
Admissibility of evidence, § 220 
Advice of counsel, jury question in respect of de¬ 
fense, § 228, p. 349 
Arrest, report of, § 127, p. 208 
Associated attorneys, letters concerning suit, § 
109 note 47 

Bastardy proceedings, contents of petition, § 
127, p. 20§ 

Bill of particulars, § 104, p. 174 note 82 
Burden of proof, § 220 

Criminal prosecution, § 300, p. 432 
Falsity and malice, § 101, pp. 161-164 
Candidates for office, comment on fitness, § 134, p. 
221 

Church proceedings, § 118 
Report of, § 128 
Classification, § 87, pp. 139-143 
Clergymen and parishioners, § 113 
Comment and criticism, generally, ante 
Committees, ante 

Common business interest, publication between 
parties having, § 109 
Common public interest, § 110 
Confession and avoidance, plea as in nature of, § 
178, p. 281 

Confidential communication of defamatory mat¬ 
ter as, § 87, p. 141 

Congressional committee, reports of, § 126 
Corporations, stockholders or bondholders, § 109 
Council meetings, report, § 129 
•Credit report, § 119 
Creditor and surety, § 113 
Crime, imputation of, ante 
Criminal proceedings, § 104, p. 182; § 114 
Report of, § 127, p. 208 

Criminal prosecution for libel or slander, defense 
to, § 288 

Defense, § 87, p. 139 

Criminal prosecution, § 288 
Defined, § 87, p. 140 

Disbarment proceeding, contents of petition, § 
127, p. 208 

Divorce proceeding, petition in, § 127, p. 208 
Employer and employee, §§ 109, 113 

Communications concerning character of em¬ 
ployee, § 107 
Evidence as to, § 220 
Executive proceedings, § 103 
Report of, § 126 

Extent of privilege, § 87, p. 140 
Extradition proceedings, report of, § 129 
Falsity, § 99 

Presumptions and burden of proof, § 101, pp. 
161-164 

Proof as sufficient to show malice destroying 
privilege, § 215, p. 326 
Financial stai^ding, reports of, § 119 
Follow up Stories, republication by, § ^ 

General issuer proof under, § 189 
€kx«l faith,' 

FaJ^e Communication, § 99 
Jury question, § 2^ ^ 347 
0rai3bd jury, . ; 

before, f 10^ p, 

Repori^ I S' Saoa 
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Privileged communications—Continued, 

Grounds of privilege, § 87, pp. 139-143 
Headlines, newspaper articles, § 121, p. 198 
Husband and wife, inquiry respecting wife’s con¬ 
duct, § 120 note 75 
Immunity of, § 87, p. 139 

Indictment or information, negativing defense, S 
296, p. 425 

Insulting words, § 87, p. 140 
Instructions to jury, § 231, p. 356 
Interlocutory proceedings, report of, § 127, p. 207 
Issues, proof and variance, § 189 
Malice, § 187 
Judicial proceedings^ ante 
Jury questions, § 228, pp. 34&-349 

Criminal prosecution, § 301, p. 434 
Justification distinguished, § 135 
Labor controversy, 

Publication in connection with, § 111, n. 67 
Publishing facts concerning, § 99 
Legislative committee, accounts of, and com¬ 
ments on, reports, § 126 
Legislative proceedings, § 105 
Criminal prosecutipn, § 288 
Report of, § 126 
Malice, 

Admissibility to prove, f 214 
Destruction of defense, jury question, § 228, 
p. 347 

Existence and effect, § 100, pp. 158-161 
Issue arising, § 187 
Plea of lack of, § 178, p. 281 
Pleading, § 166 

Presumptions and burden of proof, § 101, pp. 
161-164 

Question of law in respect of, S 228, p. 349 
Rebuttal of defense of, § 215, p. 325 
Memorial to legislature, § 105 
Mercantile standing, reports of, % 119 
Mitigation of damages, evidence as admissive 
, under plea of, § 1^ 

Mutual controversy, communication in course of, 

S 111 

Nature, § 87, pp. 139-143 
Newspapers, § 121, p. 197 

Qualified privilege, publication as defeating, 
§97, p. 15S 

Report of judicial proceedings, § 127, p. 207 
Official proceedings, report, f 123 
Particular commuiiications, |§ 102-120, pp. 164- 
197 

Parties to actions, own, § 104, p. 179 
Phyi^cians, § 113 * 

Piiblica^on relating to professional conduct, 
§110 , ; 

Pleadings, § 104, p. 173 

Allegations of ddclarailon^ complaint, or pe^ 

' tition; § 164 p. ^ , r 

" Amendment for of sett^ up- Jie- 

fense, § 1^ , 

. Rreadi of prtvfi^ 

prlvfi^ inai^#oa|yi^ |;164 pi 
Dqmbrrer to, §182, p.i280 i ‘ . . 

' BfaUce, 1166 : . . M , 

or anf%er 178^ ^ 

280-^ ^ 
PuWdati^ o1^ f .J2T, 


Privileged communications—Continued, 

Police courts, 

Criminal proceedings, § 104, p, 182 
Report of proceedings, § 127, p. 206 
Postmaster general, report of ofilcial acts, § 126 
Preliminary judicial proceedings, report of, § 127 
p. 207 

Presumptions, § 220 

Malice and falsity, § 101, pp. 161-164 
Principal and agent, § 109 
Probable cause, belief in truth, § 99 
Public policy, doctrine as resting on, § 87, p. 139 
Public records and documents, report of, § 124 
Publication or repetition, answer to Inquiry by 
I>ersons defamed, § 95 
Qualified privilege, generally, post 
Questions of law and fact in respect of, § 228, pp. 
345-349 

Criminal prosecution, § 301, p. 434 
Race tracks, report of proceedings of judges, § 
129 

Radio broadcast, report of judicial proceedings, 
§ 127, p. 207 

Rebuttal of inference of malice and falsity, § 101, 

p. 161 

Relatives, § 120 ' 

Reports, 

Executive sCrid legislative proceedings, § 126 
Judicial proceedings, § 127, pp. ^>4-209 
Official proceeding, § 123 
Particular proceedings, |§ 125-129, pp. 203- 
210 

Public records and documents, § 124 
Social affairs, report of, § 123 
Republication or repetition, § 98 

Answer to Inquiry by person defamed, § ^ 
School Iwards, r^rt of proceedings, § 129 '' 
Slander of property or title, § 277 
Societies, / 

Proceedings, § 118 
Report of proceedings, § 128 
Special pleading, defense of, § 178,^ p. 280 
Stockholders, communication between, § 100 
Sufficiency of evidence as to, § 220 
Suitor or lover, statements regarding character, 
§ 108 , 

Teachers^ accusatiaps against, § 117 
Witnesses, § 104, p. 180 

Legislative pscoceed^ng, § 105 
Voluntary statements, § 104^'!). 181 
Prol^ble cause, 

Gomment or criti<^sm, §. 132 
Justification, § 138 
Pleading waitt^ 0 % § 166 

PrivR^ed <K)mmunications, in truth, § 99 

Probate dr imbRcatimi^ by, § 82, p. 135 
Process^ § 160 

FroducecSr tiding to iniure in occupy; 

f % |o in, §§ 32-52, pp.. ^ 

aM § 33. nn ^^iMSai 
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Profession—Continned, 

Imputations tending to injure in—Continued, 
Damages, 

Admissibility of evidence under pleading, 
§ 191 

Excessive and inadequate damages, § 261 
Fraud or want of integrity, § 50 
Insanity, charge as actionable, § 51 
Intoxication, § 51 
Newspaper article, § 121, p. 200 
Pleading, § 164, p. 25S; § 170, p. 272 
Loss of reputation in, damages as recoverable for, 
§ 241 

Pleading injury to, § 170, p. 272 
Profiteering, charge as actionable, § 18, n. 50 
Proof. Issues, proof and variance, generally, ante 
Property. Slander of property or title, generally, 
post 

Prosecuting attorneys, privileged communications, 
statements to, § 104, p. 182 
Prostitution, 

Charge as libelous, § 73 
Keeping house of, § 67 

Protection from defamation, right to in general, § 4 
Protection of interest, privileged communication, pub¬ 
lication for purpose of, § 115 
Provocation, mitigation of damages, 

Admissibility of evidence, § 267, p. 387 
Showing, § 256 

Proximate cause, jury questions, § 236, p. 350 
Public duty or interest, qualified privilege, § 91 
Public grievance, public communication in respect of, 
§ 116 

Public hatred, words exposing to. 

Actionable per se, § 13, p. 57 
Criminal liability, § 283 
Malicious publication, § 1, p. 32 
Newspaper articles, actionable -per se, § 121, p. 199 
Oral defamatory words, actionable per se, § 14 
Public history, actionable words by reference to, § 10, 
p. 50 

Public indecency, charge of, § 73 

Public interest, comment on matters of, § 131, p. 211 

Public oflScers, 

See, also. Office, generally, ante 
Charge of misconduct, criminal liability, § 283 
Comment and criticism resi>ectlng officer, § 134, p. 
218 

Extortion of fees, statements accusing as action¬ 
able per se, § 33, p. 79, n. 67 
Graft or corruption, charge as actionable per se, 
§ 50 

Pleading, imputation of misconduct or unfitness, 
§ 164, p. 259 

Privileged communications, 

Concerning public official, § 116 
Discharge of official duties, § 113 
Public policy, privileged conununications, doctrine 
resting on, § 87, p. 139 
Ihiblic records. 

Destruction of, charge as libelous, § 73 
, Publication of contents, qualified privilege, crim¬ 
inal prosecution, § 288 
* . ^ports of, § 124 

statement, official public proceeding, report of, 
welfare, dommunicaito^ tr^ting to, qualified 


Publication, §§ 79-82, pp. 127-136 
Admissibility of evidence, § 206 
Admissions, 

Criminal prosecution, § 300, p. 428 
Demurrer, § 182, p. 288 
Evidence, § 206 
Plea or answer, § 193 

Justification, § 177, p. 278 
Adoption or recognition, liability, § 149 
Authorization, liability of person authorizing, § 
149 

Bill of particulars, § 184 
Burden of proof, § 205 

Conditions under which published, admissibility 
of evidence on issue of damages, § 264, p. 3S1 
Criminal responsibility, ante 
Damages, extent as element of, § 238 
Ilemurrer, 

Admission on, § 182, p. 288 
Objections by way of, § 1S2, p. 287 
Evidence, §§ 204-208 

Admissibility under pleadings, § 186 
Criminal prosecution, § 300, p. 428 
Manner of publication, admissibility on issue 
of damages, § 264, p. 3S2 
Sufficiency, § 208 

Third persons, admissibility to show, § 207 
Damages, § 264, p. 382 

Extent of circulation, admissibility of evidence to 
prove damages, § 264, p. 382 
Husband and wife, 

Communication to wife, § 81, p. 132 
Criminal libel, letter to wife, § 284 
Indictment or information, averments as to, § 296, 
p. 424 

Instructions to jury, § 231, p. 356 
Jury questions, § 226 

Criminal prosecution, § 301, p. 434 
Elnowledge, liability dependent on, § 149 
Newspapers, § 151 
Mail, ante 

Mitigation of damages, admission by plea in, § 
193 

Motive or intent, defamatory matter actionable 
per se, § 213, p. 318 

Nature, extent and method, § 82, pp. 132-136 
Other publications, admissibility of evidence, § 
207 

Place of, 

Pleading, § 169, p. 267 

Variance between pleading and proof, § 194, 
p. 307 

Pleading, § 169, pp. 264-267 
Admissions, § 193 

Connection with person defamed, § 165 
Denial of, § 176 

Foreign language, § 169, p. 266 
' Privileged communications, § 127, p. 208 
^ Slander of property or title, § 278, p. 399 
Variance, § 194, p. 306 
^Postcards, § 82, pp. 134,135 
'Presumptions, § 205 

Criminal prose€uti<m, § 300, p. 428 
Proof of, § 185 
Qu^tiop of law or fact, § 226 

Criminal pros^tiop, f 301, p. 434 
Beptibli<^tion or repetition, generally, post 
Besponj^lity^ plea<lip& dmktl of, § 176 
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aWication—Continued, 

Slander of property or title, ^ 

Element of, § 275 
Pleading, § 278, p. 399 
Third persons, post 
Time, § 153 

Indictment or information as required to 
show, § 296, p. 424 
Pleading, § 169, p. 267 

Variance between pleading and proof, § 194, 
pp. 304-307 

Variance between pleading and proof, § 194, pp. 
304-307 

ublicity agent, imputations tending to injure in oc¬ 
cupation, § 46, n. 70 

unitive damages. Exemplary damages, generally, 
ante 

unishment. 

Criminal libel, § 302 

Nature as criterion as to whether words are ac- 
' tionable, § 53, p. 105 

luack, physicians, reference to as defamatory, § 44 
[ualified privilege, §§ 89 to 97, ppL 143-156 
Affidavits, § 104, p. 177 

Agents, publication procured by agent of person 
defamed, § 95 
Answers to inquiry, § 94 

Banks, endorsement of check with notation “sig¬ 
nature forged”, § 109, n. 47 
Bar association, communications to, § 116 note 12 
Burden of proof, § 220 
Business communication, § 97, p. 155 
Bystanders, presence as defeating defense, § 97, 
p. 154 

Candidate for office, communication to appointing 
power with respect to, § 116 
Churches, proceedings of, § 118 
Circulars, publication by means of as defeating, 

§ 97, p. 155 I 

-Classification, § 87, p. 141 
Clergymen, communication with parishioner, § 
112 

Comment and criticism, generally, ante 
Common business interest, communication be¬ 
tween parties having, § 109 
Common public interest, communication, § 110 
Confidential communication and answer to in¬ 
quiry, § 94 

Corporations, communication bet'^een stockhold¬ 
ers or bondholders, § 109 
Credit report, § 119 

Crime, imputation of, § 90; § 104, p. 182 
Criminal prosecution, 

Communications in furtherance of, § 114 
Defense of, § 288 

Damage, presumptions, § 262, p. 380 
Defined, § 89 

Dictation to stenographer, § $7, p. 165 
Discharge o^ dUty, . 

Official duty, communication by public of- 
. ficer, § 113 
Publication in, § 112 

Duty as basis, § 91 . ^ 

Person making communication, § §2 
Education boards, proceeding before^ § 117 
Employees, commtiffioatScms re^>e€ting'chataetier, . 
§ 107 ' - r ' 


Qualified privilege—Continued, 

Employer and employee, communications be¬ 
tween, §§ 109, 113 

Exceeding privilege, § 97, pp. 153-156 
Excitement, exceeding privilege in consequence 
of, § 97, p. 154 

Express malice, necessity, § 100, p. 158 
Extent and limits, § 90 

Persons to whom made, § 92 
General issue, proof under, § 189 
Good faith. 

Communications in, § 89 
Exceeding privilege, § 97, p. 153 
Information given pursuant to inquiry, § 93 
Inquiries, answers to, § 94 
Interest or duty as basis, § 91 

Person making communication, § 92 
Invitation, publication procured by, § 95 
Joint defendants, malice of one as imputable to 
others, § 100, p. 160 

Judicial duty or interest in subject, § 91 
Judicial officers, communications in course of 
duty, § 104, p. 178 
Judicial proceedings. 

Criminal prosecution, § 288 
Immaterial or irrelevant communications, § 
104, p. 172 

Report of, § 127, pp. 204-209 
Legal duty or interest in subject, § 91 
Licenses, defamatory statements to prevent grant 
or revocation, § 116 
Lodges, proceedings of, § 118 
Loss of right, § 97, pp. 153-156 
Malice, § 89 

Burden of proof, § 101, p. 163 
Criminal liability, § 2^ 

Replication alleging as good reply to plea, { ^ 
181 ' 

Sufficiency of evidence to destroy, § 215, p. 
326 


Mercantile standing, reports of, § 119 
Motions, § 104, p. 177 

Mutual controversy, communication in course of, 


§ 111 


Mutual protective association, information fur¬ 
nished members, § 119 
Newspapers, § 121, p. 198 

Publication as defeating, § 97, p, 155 
Official duty, communication by officer in dis¬ 
charge of, I lis 

Official proceeding, reports of, § 123 
Pardon, application for, § 104, p. 179 
Parents, answers tb enquiries by, § 94 
Particular communications, §§ 106-128, pp* 184^. 
197 

Personal qr private duty or interest, jf 91 
Persons by and to whom communications mad^ i 


Physicians, communication 
and patient, § 113 
Pleadli^ in case of, malice, § Iff / i V 

Political duty or inters' , 7 ^ 7 

Preliminary judicial proceqdpf^" 

127,p.207 ,, , 

Prelection of Interest, for^ 

PubUe duty or intere^ S M 
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Qualified privilege—Continued, 

Public grievance, communication in respect of, § 
116 

Public ofiScers, 

Communications concerning conduct of, § 
116 

Discharge of official duties, § 113 
Question of law or of fact in respect of, § 228, 
p. 346 
Relatives, 

Answers to inquiry by, § 94 
Communications between, § 120 
Reports, 

Committees, § 113 

Judicial proceedings, § 127, pp. 204-209 
Official public proceeding, § 123 
Request of person defamed or his agent, § 95 
Slander of title, § 277 
Social duty or interest in subject, § 91 
Societies, proceedings of, § 118 
Stenographer, dictation to, § 97, p. 155 
Stockholders, communication between, § 109 
Subject matter, § 90 

Suitor or lover, statements as to character, § 
108 

Teachers, communications respecting qualifica¬ 
tion, § 117 
Third persons, 

Communications concerning, § 90 
Presence of as defeating defense, § 97, p. 154 
Voluntary statement, § 96 
Truth, pleading by way of justification as remov¬ 
ing, § 144 

Unnecessary defamation as protected, § 97, p. 153 
Voluntary communications, § 96 
Quasi judicial proceedings, privileged communica¬ 
tions, § 104, p. 169 

Questions, defamatory charge by, § 9 
Questions of law and of fact, §§ 222-230, pp. 334-353 
Actionable character of words, § 223, pp. 335- 
341 

Admissions, § 222 

Aggravation of damages, § 230, p. 352 
Ambiguous publication, § 223, p. 336 
Comment or criticism, § 229 
Conflicting evidence, § 222 
Privilege, § 228, p. 346 

Construction of language, § 223, pp. 335-341 
Criminal prosecution, § 301, p. 434 
Criminal prosecution, § 301, p. 433, 434 
Jury as judges of, § 22^ p. 341 
Nature of offense, § 302 
Damages, § 223, p. 340; § 230, pp. 350-353 
Defamatory character of words, § 223, pp. 335- 
341 

Exemplary damages, § 230, p. 352 
Fair comment, § 229 

Foreign language, meaning of words published in„ 
§ 223, p. 340 
Ju^ification, | 227 
MaRce, §225 

Criminal prosecution, f 301^ p. 434 
li^Rtlgation Of dam^^es^ § 23(^ p. 352 
Mix^ question 

Def sanatoa^ ^ect of publication, § 223, pw 335 
I ; privilege, | 2^ p; 345 

or suhstanli# 12^ p. ^ 

Fersion deigned,, 1,224; 


^ Questions of law and of fact—Continued, 

Pictures, libelous character, § 223, p. 339, n. 94 
Privilege, § 228, pp, 345-349 

Criminal prosecution, § 301, p. 434 
Proximate cause, § 230, p. 350 
Publication, § 226 

Criminal prosecution, § 301, p. 434 
Repuhlication or repetition, § 226 
Damages, § 230, p. 351 
Retraction, § 230, p. 352 

Slander of property or title, actions for, § 278, 
p. 403 

Truth or falsity of charge, § 227 

Criminal prosecution, § 301, p. 434 
Variance, § 222 

Words as libelous or slanderous per se, § 223 p 
336 

Race tracks, privileged communications, report of 
proceeding of judges, § 129 

Racial discrimination, legislator or candidate for of¬ 
fice, accusation of, § 42 

Racket, charge of being engaged in as libelous per 
se, § 18 
Racketeering, 

Charging contractors with racketeering business 
methods, § 37, n. 32 
Use of word as libelous, § 73 
Radio broadcast. 

Business or livelihood, statements by commenta¬ 
tor injuring in, § 32, n. 40 
Defamatory words spoken over, § 32, n. 44; § 121, 

p. 200 

Judicial proceeding, report of, § 127, p. 207 
Libel or slander, § 121 p. 200 
Licensee, liability, § 152, n. 10 
Parties to action based on, § 159, n. 95 
Persons liable for defamatory statement, § 148, 
n. 34 

Rape, imputation of, § 72 

Rascal, trade or businessmen, charging with being, 
§ 50 

Rascality, 

Charge as actionable, § 18 

Defamatory words importing as actionable, § 70, 
p. 117 

Ratification, publication by third person, liability, § 
149 

Real estate agents, imj)utations tending to injure in 
occupation, § 46 
Real malice, § 2 

Reasonable doubt, instructions to jury in criminal 
prosecution, § 301, p. 435 
Rebuttal, 

Justification, evidence of, § 218 
Malice, 

Admissibility of evidence § 213, p. 321 
Slander of title, | 278, p. 4<^ 

Sufficiency of evidence in, § 215, pp. 325, 327 
Mitigation of damages, evidence, § 267, p. 389 
Recall election, absolute privil^e, statements and 
notice for, § 1<^ n. 16; § 104, p. 170, n. 52 
Receivers, 

Exemplary damages, axyard against, § 260, p. 374 
•Newspap^:^ liability for defamatory publication, 

Right to* sn^ for ^^issonaa defamation, $ 145 

RecOiTlsig ot. 


im 
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Receiving stolen property, charge of—Continued, 
Criminal liability, § 283 

Recital, publication, pleading by way of, § 169, p. 
264 

Recklessness, 

Exemplary damages, element of, § 260, p. 373 
Malice, evidence tending to show as admissible, 
§ 213, p. 318 

Reduction of damages. Mitigation of damages, gen¬ 
erally, ante 

Reference of defamation to plaintiff, evidence, § 209 
Relatives, 

Defamation of, § 11, p. 53 
Privileged communications between, § 120 
Qualified privilege, answers to Inquiries by, § 94 
Right of action by, § 145 
Release, defense of release of others liable, § 157 
Religious belief, charges respecting as actionable^ § 
31 

Religiops discrimination, legislator or candidate for 
oflace, accusation of, § 42 
Religious societies or corporations, 

Church standing, charges as actionable, § 31 
Privileged communications, § 118 
Report of proceedings, | 128 
Right of action for, § 143 
Remote damages, right to, § 240 
Remoteness, other publications, admissibility on is¬ 
sue of malice, § 214 
Removal from oflice. 

Charge warranting as actionable per se,- § 33, p. 
80 

Petition to governor, absolute prlvil^e, § 102, 
n. 9 

Repetition. Republication or repetition, generally, 
fjost 

Replication or reply, § 181 

R^rters, furnishing information to, liability, § 151 
R^rts, 

Defamatory statement based on. Justification, § 
139 

Executive and legislative proceedings, privileged 
nature, § 126 
Judical proceedings, ante 
Official public proceeding, § 123 
i^articular proceeding, §§ 125-129, 203-210 

Privileged communications, ante 
Public records and documents, § 124 
R^mblication or rei>etition, 83^ 

Aggravation of damages, ^ 

Consideration in, | 248 
Failure to sustain plea of truth, f 144 
Author, liability of, f| 84, 8b 
Damages, generally, i 2m i 

Admissibility of evideace, S^264» p* ^2 
Jury question as ^ 2^,^ p. ^1 ' 

Jury questions, § 226, 

^ Damages, § 230, p 351 
Justification, § 139 ^ r 

t4mitation of actions, % 15# 

JJalice, admissibility ^ f 2:^, 

Mitigation of dama^^^:^- 
Pibesumptlons, S 

p»rior pubMoatiOn, adndssSMIly S 2^ 

P^le^ com^P»ie#pA % ^ 

Answer to 
p^rcmate of 

Questions mw of* of 


Republication or repetition—Continued, 

Republisher or repeater, liability of, f 86 
Separate causes of action, §§ 83, 84 
Slander of title, liability, § 279 
Third persons, § 85 

Repulsive disease, false charge of having, § 16 
Reputation. 

See, also, Character, generally, ante 
' Corporations, statements reflecting on as action¬ 
able, § 34 

Criminal liability for imputation tending to in¬ 
jure, § 282 
Damages, 

Admissibility of evidence as bearing on 
amount, § 190; § 264, p. 382; § 266; § 
267, p. 387 

Bad reputation of plaintiff as affecting, S§ 
239, 251 

Presumptions, § 262, p, 379 
Recovery for injury to, § 241 
' Demurrer, presumptions on, § 182, p. 288 
Evidence as to, § 210 ' 

Exemplary damages, admissibility of evidence, { 
266 

Injury to, § 1, p. 31 

Foundation of action, § 5 
Issues in respect of, § 190 
Mitigation of damages. 

Admissibility of evidence, § 190; § 267, p. 
387 

Bad character of person defamed, § 251 
Plea or answer denying allegation of good char¬ 
acter, § 180 
Pleading, § 168 

Injury to and loss of, § 170, p. 271 
Presumptions, § 210 

Damages for injuries to, % 262, p. 379 
Demurrer, § 182, p. 288 
Publication injurious to as libel, § 1, p, 32 
^ Words causing injury to as slander, | 1, p. ^ 
Reque^ for instrudions to jury, necessity of, ?31, 
p. 354 ‘ 

Res gestae, admissibility in evidcsace of f^tets and 
cumstances, § 201 

Res Judicata, admissibility of evidence to show, 1197 
Retraction or apology, ' 

* Justification or defense, § 143 ^ , 

Mali<^ evidence of refusal as^ admissible to show^ 
I 213, p. 320 , 

'Mit^tiOB of damages, § 121, p, 198; S 257 
Admissibility of evidence, § 267, p. 389 
Burd^m of proof, § p. 380 
Newsjiapers, effect ©f, | 121„p. 398 
Notl^ to r^ract as condition pr^eedei| 

^on, § 155 ^ fV ^ ^ 

Questions of law and feet in respect 
d52 ' V 

Retroactive i^tutes alfecti®^. 

defamation, f 1, p. ^ ^ ^ - 

Retenue laws, <mai^e of to 

^ I ^ . o 

mdk^% \ ‘ 
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Ridicule—Continued, 

Words exposing person to as actionable per se, § 
13, p. 57 

Oral defamatory words, § 14 
Right of action, generally, § 152 
Robbery, charge of, 

Actionable per se, § 63 
Excessive and inadequate damages, § 261 
Rogue or roguery, 

Actionable charge, § 18 

Larceny, defamatory words importing as action¬ 
able, § 70, p. 117 

Trade or business, charging with respect to, § 50 
Rogues’ gallery, posting name in as publication, § 82, 
p. 134, n. 67 

Rolled up defense, truth and fair comment, § 178, p. 
282 
Rumors, 

Justification for defamatory statement based on, 
§ 139 

Malice, showing to negative, § 213, p. 321 
Mitigation of damages, showing in, § 258 
Truth or falsity, admissibility on issue, § 218 
Salesmen, imputations tending to injure in occupation, 
§ 48 

Sarcasm, defamatory charge by, § 9 
Scandalous words, pleading, sealing of papers con¬ 
taining, § 1S4, p. 255, n. SO 
Scandalum magnatum, distinguished from slander, § 3 
School boards. 

Absolute privilege, publication within scope of 
power, § 104 

Reports of proceedings as privileged communica¬ 
tions, § 129 

School officials, defamatory statements respecting, § 
40 

School principal, immorality, accusation of, § 47, n. 
72 

School teachers, 

Defamatory statements respecting, § 47 
Privileged communications, accusations against, 

§ 117 

Scoundrel, charge of, 

Libelous per se, § 18 
Trade or businessmen, § 50 

Screwed, word as involving charge of whoredom, § 
30 

Scurrilous letters, charge of writing as actionable per 
se, § 18 

Sealing of papers, pleadings containing shocking of 
scandalous words, § 164, p, 255, n. 89 
Searches and seizures, absolute privilege, affidavit for 
warrant, § 104, p. 169, n. 44 
Secondary publication. Republication or repetition, 
generally, ante 
Security for costs, § 237 
Sedition, charge as libelous per se, § 66 
Seduction, charge of, 

Criminal liability, § 283 
Libelous per se, |§ 18, 73 
Self defense, 

Justification, § 136 

Qualified privilege of statements, criminal prose¬ 
cution, § 288 
of words, 

MBp^bility 0 ^ evlteoe to show, % 201 
Cfenes, construction of allied defamatory words 


Sense of words—Continued, 

Defamatory nature of charge determined in ac¬ 
cordance with, § 10, pp. 47-52 
Sentence, criminal prosecution, § 302 
Series of articles, consideration of all in determining 
libelous nature of one, § 10, p. 51, n. 31 
Service of process, § 160 

Set-off and counterclaim, slander of title, actions for, 
§ 27S, p. 400 

Sex, differentiation in determining slanderous nature 
of charge, § 14 

Sexual intercourse, charge of illegal intercourse as 
libelous, § 73 

Sexual offenses. See specific heads 
Shark, trade or businessmen, charging with being as 
libelous, § 50 

Sharp practice, attorneys, charging with, § 38 
Sheriffs, 

Absolute privilege, § 103 
Defamatory statements respecting, § 40 
Shocking words, pleading, sealing of papers contain¬ 
ing, § 164, p. 255, n. 89 

Shorthand notes, writing within law of libel, § 1, p. 
33 

Signs, publication by means of, § 82, p. 134 
Malicious publication, § 1, p. 32 
Similar publications, malice, admissibility on issue of, 
§ 214 

Single person, publication to as sufficient, § 82, p. 
133 

Slacker, charging another with being as actionable, 
§ 31 

Slander of property or title, §§ 269-280, pp. 391-409 
Absolute privilege, § 277 
Actionable words or acts, § 270 
Actions, § 278, pp. 397-403 
Advice of counsel, § 274 
Attorney’s fees, recovery of, § 279 
Burden of proof in actions for, § 278, p. 401 
Copyrights, action as lying, § 271 
Counterclaim, § 278, p. 400 
Damages, § 279 

Pleading, § 278, p. 400 

Declaration, complaint or petition, | 278, p. 399 
Defamation distinguished, § 270 
Definition, § 269 

Direction of verdict in action for, § 278, p. 403 
Dismissal or nonsuit in action for, § 278, p. 403 
Elements of liability, §§ 270-276, pp. 391-396 
Estate or interest in property, necessity of hav¬ 
ing, § 272 

Pleading, § 278, p. 399 
Evidence in action for, § 278, p. 401 
Exemplary or punitive damages, § 279 
Falsity, 

Burden of proof, § 278, p. 401 
Element of, § 273 
Pleading, § 278, p. 399 
Good faith, § 274 

Burden of proof, § 278, p. 401 
Implied malice, § 274 
Injury, necessity, § 276 
Instructions to jury in action for, § 278, p. 4(^ 
Issues ift action for, § 278, p. 401 
JacitatioB, action of, § pp. 404-409 
Joint iiahility, | p. 398 
Jud^ents In tctiog^for, 121^ p. 402 
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Slander of property or title—Continued^ 

Jurisdiction, § 278, p. 398 
Jury question, § 278, p. 403 
Letters patent, action as lying for, § 271 
Limitation, § 278, p. 398 
Malice, 

Element of, § 274 
Jury question, § 278, p. 403 
Pleading, § 278, p. 399 
Presumption, § 278, p. 401 
Measure of damages, pleading, § 278, p. 400 
Nature of liability, §§ 270-276, pp. 391-396 
Nominal damages, pleading, § 278, p. 400 
Parties to action, § 278, p. 97 
Pecuniary loss, element of, § 276 
Pleading, § 278, p. 398 

Possession as element of right of action, § 272 
Presumption, § 278, p. 401 
Privilege, § 277 

Proof in action for, § 278, p. 401 
Property affected, § 271 
Publication, 

Element of, § 275 
Pleading, § 278, p. 399 
Qualified privilege, § 277 
Remedies, nature of, § 278, p. 397 
Repetition of charge, liability for, § 279 
Special damages. 

Action as lying for, § 270 
Element of, § 276 
Pleading, § 278, p. 400 

Tangible or intangible property, action as lying 
for, § 271 

Time to sue, § 278, p. 398 
Title and possession of plaintiff, § 272 
Trade-marks and trade names, action as lying 
for, § 271 

Trespass on the case, remedy as in nature of ac¬ 
tion of, § 278, p. 397 
Trial of action for, § 278, p. 402 
Truth or falsity. 

Burden of proof, § 278, p. 401 
Elements, § 273 
Pleading, § 278, p. 399 
Variance in actions for, § 278, p. 401 
Venue of action, § 278, p. 398 
Slanderous matter, charge of publishing as actionable 
per se, § 26 

Slang words, actionable imputation by use of, § 10, 
p. 50 

Slut, calling woman as actionable, § 30 
Smear campaign, charging person with conducting as 
actionable, § 26, n. 19 
Smuggling, charge as libelous per se, § 66 
Sneak, charging another as being as actionable, § 31 
Social affairs, reports of, privilege, § 123 
Social disease, blood donor, accusation of having, § 48, 
n. 81 

Social duty or interest, qualified privilege, § 91 
Social ostracism, damages, admissibility of evidence, 

§ 264, p. 382 , ^ 

Social standing, mitigation of damages, admissibility 
<>f evidence, § 267, p. 386 
Societies, 

I^rivileged cmnmunications, 
i , Proceedings of, § tl8 

Report of proceeding, § 128 
ReIii^Ou$ societies or corporations, generally, ante 

1127 


Sodomy, charge of, 

Actionable per se, § 73 
Libelous, § 30 
Solicitation, 

Business, charging attorney with as libelous per 
se, § 38 

Crime, charge as actionable, § 58 
Publication of libel as result of, § 80 
Special damages, § 240 

Actionable words per quod as requiring, § 8, p. 44 

Admissibility of evidence as to, § 265 

Bill of particulars, § 184 

Burden of proof, § 262, p. 380 

Defamatory words as basis of action for, § 7 

Evidence, 

Admissibility, § 265 
Weight and sufficiency, § 268 
Exemplary damages, finding of as essential, § 
260, p. 374 

Oral defamatory words occasioning as actionable, 

§ 14 

Perjury, charge as libelous without proof of, § 71, 
p. 119 
Pleading, 

Amendment far purpose of alleging, § 183 
Nec'essity, §§ 170, 191 
Proof as essential, § 262, p. 380 
Slander of property or title, 

Action as lying for, § 27C 
Element of, § 276 
Pleading, § 278, p. 400 

Words actionable per se, pleading, § 170, p. 268 
Words actionable without allegation of, § 13, pp. 
57-60 

Special pleading. 

Mitigation of damages, § 192 
Privilege, defense of, § 178, p. 280 
Si>ecial verdict, § 233 
Speculative damages, right to, § 240 
Spiritual cognizance, charge of offense involving as 
actionable, § 53, p. 105 

Spoken words. Oral communications, generally, ante 
Sport, epithet spoken of woman as actionable, § 30 
Spy, charging another with being as actionable, § 31 
Squalor, imputation of as libelous per se, § 31 
State sealer of weights and measures, defamatory 
statements respecting, § 40 
States, executive officers, absolute privilege, § 102 
Statutory nature of action, § 158 
Statutory provisions, 

Attorney's fees, § 237 
Costs, § 237 

Criminal offense, construction of alleged defama¬ 
tory words imputing, § 12 
Criminal responsibility, § 281 
Basis of, § 282 

Damages, abridgment of right, 14 
Definitions, § 1, p, 32 
Exemplary damages, § 260, p. 372 
Express malice or malice in fact, | 76 
Indictment or informatkm in crimmal proseos- 
Uon, conformity, | ^ 

Insulting words, publication as essentiaiL | TO 
Jury as judges of law and fact, § 223^ ps. 3^ 
Libelous words per see, J 8, p. 44 
Limitation of actions, § 1^ 

Malice, necessity, § 76 
Minimnm verdict, § 239 
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Statutory provisions—Continued, 

Mitigation of damages, § 249 
Pleading, 

Actionable character of words, § 164, p. 254 
Extrinsic facts, § 162, p. 248 
Innuendo, § 162, p. 250 
Requisites and sufiBciency, § 161 
Privileged communications, report of official pro¬ 
ceedings, § 129 

Questions of law and fact, jury as judges of, S 
223, p. 340 

Retraction, notice to retract as condition prece¬ 
dent to action, § 155 
Right of action, § 152 
Security for costs, § 237 
Time to sue, § 156 

Unchastity, oral charge of as actionable per se, 
§ 29 

Venue, § 158 

Stealing. Larceny, generally, ante 
Stenographers, 

Public bodies, defamatory statements respecting, 
§ 40 

Publication by dictation to, § 81, p. 131 
Qualified privilege, dictation to, § 97, p. 155 
Reproduction of defamatory statement as creating 
liability, § 80, n. 2 


Stockholders, 

Defamatory words i^ken of in such connection, 
§ 35 

Right of action, § 146 

Subornation of perjury, charge of, § 71, pp. 118-121 
Criminal liability, § 283 
Excessive and inadequate damages, § 261 


Substitutes, sale of, charge as actionable, § 50 
Successive related articles, admissibility in evidence, 
§ 2 (^ 

Suitor, privileged communications, statement regard¬ 
ing character, § 108 
Summons, service, § 160 

Superfluous allegations, variance predicated on, § 
194, p. 304 

Superintendents of public institutions, defamatory 
statements respecting, § 40 

Supervisors ot the poor, defamatory statements re¬ 
specting, § 40 

Sureties, privileged communication for creditor, § 113 
Surplusage, 

Declaration complaint or petition, innuendo, § 162, 


p. 253 

Indictment or information in criminal prosecu¬ 
tion, §1 293, 295 
Proof as unnecessary, § 185 , 

Verdict, § 233, n. 86 


Su^icioU, crimes,-words conveying as actionable, § 12 
Swindling, charge of, 

. Attorneys, § 38 
libelous per se, § 18 
Trade or business, § 50 

^iritlng within law of lib^, | 1, p. 33 
larceny, words chargix]^ as imputation ot, § 
f; 4 fl, p. 117. 

detonatory stateptents re^f^eetog^ 140 


Technical words, admissibility of evidence to explain, 

§ 201 

Telegraph message, publication by writing and deliv¬ 
ery for transmission, § 82, p. 135 
Telegraph operator, transmission of telegraph con¬ 
taining defamatory matter, liability, § 148 
Ten Commandments, clergymen, charging with viola¬ 
tion of, § 39 

Theft. Larceny, generally, ante 
Thief, calling one, 

Actionable per se, § 70, p. 115 
Slanderous per se, § 70, p. 118 
Third persons, 

Judicial proceedings, absolute privilege in re¬ 
spect to publications concerning, § 104, p. 172 
Malice, publications by or against as admissible 
to show, § 214 

Privileged communications concerning, generally, 

§ 90 

Publication by, § 80 

Admissibility of evidence to show, § 207 
Mitigation of damages, admissibility of evi¬ 
dence in, § 267, p. 388 

Publication to as essential, § 81, pp. 129-132; § 
82, p. 133 

Qualified privilege, 

Communications concerning, § 90 
Presence as defeating defense, § 97, p. 154 
Voluntary communications, § 96 
Republication and repetition by, § 85 
Right of action by, § 145 

Threats, malice, admissibility of evidence as to show, § 
213, p. 320 

Ticket agents, imputations tending to injure in occu¬ 
pation, § 48 
Time, 

Publication, § 152 
Publication, 

Indictment or information as required to 
show, § 296, p. 424 
Pleading, § 16^, p. 267 

Variance between pleading and proof, § 196, 
p. 307 
Suit, § 156 

Slander of title, § 298, p. 398 

Title, 

Newspaper articles, privileged nature, § 121, p. 
198 

Slander of property or title, generally, ante 
Tort, action as sounding in, § 152 
Town marshal, defamatory statements respecting, § 
40, n. 4 

Town supervisors, defamatory statements resi)ecting, 
§ 40 

Trade-marks and trade names, slander of title, ac¬ 
tion as lying for, § 271 
Trade or busing, 

Banknq>tcy, words imputing, § 52 
Character or standing of tradesmen, imputatlOB&s 
against, § 43 

Comment on or criticisin of commodity, § t24, 

222 

Credit, words impu^ng want of, | 52 v , ' 
Crifcninal lialfility, d^amatofy matter injuring 

[ ^ DewnafeW ^prejnffidhg as i^^der^ | M 

I M/iiu,. .r * 

; t ■ ^ § 50' 
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Trade or business—Continued, 

Fraud or want of integrity, imputation of, § 50 
Imputations tending to injure in, §§ 32-52, nn. 
75-101 

Character, nature and extent, § 33, pp. 78-31 
Criminal liability, § 282 
Damages, § 242 

Admissibility of evidence, § 191; § 264, 
p, 381 

Excessive and inadequate damages, § 261 
Pleading, § 164, p. 258; § 170, p. 272 
Insanity, charge as actionable, § 51 
Insolvency, imputing, § 52 
Intoxication, charging in connection with, § 51 
Newspaper articles intended to injure in, § 121 

p. 200 

Privileged communications, 

Business communications, qualified privilege, 
§ 97, p. 155 

Reports of mercantile standing, § 119 
Words as required to work injury to in or¬ 
der to be libelous per se, § 13, p. 60 
Trade unions, 

Charging one with being member as libelous, § 31 
Criminal responsibility, defamation in connection 
with proceedings, § 288 
Damages, pleading, § 170, p. 269, n. 69 
Reputation, etc., as subject of actionable defama¬ 
tion, § 34 

Right of action for, § 147 

Translations, pleading, setting out words in foreign 
language, § 164, p. 256 

Treason, charge as libelous per se, § 66 
Trespass, false charge as libelous, § 31 
Trespass on the case, slander of title, remedy as in 
nature of action of, § 278, p. 397 
Trial, §§ 221-234, pp. 333-360 
Conduct of, § 221 

Criminal prosecution, § 301, p. 432 
Costs, § 237 

Criminal prosecution, § 301, pp. 432-436 
Findings, § 233 

Instructions to jury, generally, ante 
Judgment, § 235 
New trial, § 234 

Questions of law and of fact, generally, ante 
Slander of property or title, actions for, | 278, 
p. 402 

Verdict, generally, post 
True malice, § 2 
Truth or falsity. 

See also Justification, generally, ante 
Absolute privilege, cases of, § 99 
Admissibility of evidence, § 218 

Criminal prosecution, § 300, p. 429 
Admission, 

Demurrer, § 182, p. 288 
Plea of general issue, § 193 
Arrest, charge of, § 137, p. 226 
Burden of proof, § 217 

Criminal prosecution, § 300, p. 428 
Privileged communications, § 101, pp. 161-164 
Comment and criticism, ante 
Crime, imputation of, § 137, p. 226 
Criminal responsibility, 

Defense of truth, §§ 286, 287 
Element of, § 282 

Defense to action, truth as, § 137, pp. 223-^7 


Truth or falsity—Continued, 

Demurrer, 

Admission, § 182, p. 288 
Defense of truth as available on, § 182, p. 286 
Element of, § 74 

Evidence as to, §§ 216-219, pp. 327-332 

Admissibility under pleadings, §§ 188, 192 
Criminal prosecution, § 3Q0, p. 429 
General issue. 

Evidence as admissible under, § 192 
Proof under, § 188 

Indictment or information, averments as to, § 
296, p. 422 

Innuendo, plea of as admitting truth, § 193 
Insults, § 137, p. 224 
Issues, proof and variance, §§ 187, 188 
Jury question, § 227 

Criminal prosecution, § 301, p. 434 
Malice, 

Evidence of falsity. 

Admissible to show, § 213, p. 319 
SuflScient to show, § 215, p. 325 
Pleading as essential, § 167 
Proof of malice to offset defense of truth, § 
213, p. 318 

Sufficiency of evidence to show falsity, § 215, 
p. 325 

Truth as defense, § 137, p. 226 
Mitigation of damages, ante 
Motive, truth as defense, § 137, p. 226 
Newspaper articles, 

Immaterial inaccuracy, § 122 
Justification, § 121, p. 198 
Physical examination of plaintiff, power of court 
to order on issue of, § 221 
Pleadings, 

Absolute privilege as affected, § 104, p. 176 
Allegation as to, § 167 
Amendment to show falsity, § 183, p. 290 
Plea of fair comment, § 178, p. 28^ n. 60 
Special plea alleging truth, § 177, p. 275 
Presumptions, § 217 

Privileged communications, § 99; § 101, pp. 
161-164 

Privileged communication, § 99 

Falsity as sufficient to show malice destroy¬ 
ing privilege, § 215, p. 326 
Presumptions, § 99; § 101, pp. 161-164 
Proof of truth, §f 187, 188 
Questions of law or of fact, § 227 

Criminal prosecution, § 301, p 434 
Rebuttal of evidence on issue of, § 218 
Rumors, admissibility of evidence on issue, § 218 
Slander of property or title, 

Burden of proof, § 278, p. 401 
Elements^ § 273 
Pleading, § 278, p. 399 

Special pleading, truth of matter, § 177, p. 275 
Sufficiency of evidence on Issue, § 219 
Truthfulness, charging want of, 

Clergymen, § 39 
Criminal liability, § 283 
Employees, § 45 

Tuberculosis, false charge of having, § 16 
Unchastity; charge of, 

Admissihility of evidence on isme, § 
Corroborating testimony in prosecution for, § 3(X) 
p 427 
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Uncliastity, charge of—Continued, 

Criminal liability, § 283 
Defenses, § 286 

Excessive and inadequate damages, § 261 
Justification, 

Evidence, § 219 
Plea of, § 177, p. 279, n. 97 
Showing general reputation of plaintiff, § 218 
Libelous per se, §§ 29, 30, pp. 69-73 
Newspaper article, § 121, p. 200 
Pleading, § 164, p. 259 
Special damages, evidence, § 268 
Variance between pleading and proof, § 194, p. 
306 

Understanding, 

Hearers, etc., admissibility of evidence as to, §§ 
201, 209 

Words, pleading, § 169, p. 265 
Undertakers, imputations tending to injure in occu¬ 
pation, § 48 

Unethical conduct, attorneys, charging with, § 38 
Unincorporated associations, defamatory charges 
against, § 11, p. 56 

Unladylike conduct, teachers, charge of, § 47, n. 73 
Unprofessional conduct, attorneys, charging with, § 
38 

Unsound finances, incorporated benefit association, 
charge as libelous per se, § 34, n. 95 
Vagrancy, charge as libelous, § 73 
Variance. Issues, proof and variance, generally, ante 
Vendors, newspapers, liability for libelous articles, § 
151 

Venereal disease, false charge of having, § 16 
Justification, evidence, § 219 
Venue, § 158 

Criminal prosecutions, allegations as to, § 296, p. 

421 ' 

Jactitation suit, § 280, p. 405 
Libelous matter written in one state and deliv¬ 
ered in another, § 152 
Slander of title, § 278, p. 3^ 

Veracity, charging want of. 

Clergymen, § 39 
Criminal liability, § 283 
Employees, charge as actionable, § 45 
Verbal communications. Oral communications, gener¬ 
ally, ante 
Verdict, § 233 

Arrest of judgment after, § 235 
Criminal prosecution, § 301, p. 436 
Direction of verdict, § 222 

Slander of property or title, action for, § 278, 
p. 403 

ETxcessiveness or inadequacy, § 261 

New trial on ground of excessiveness, § 234 


Verdict—Continued, 

New trial when against weight of evidence, § 234 
Vice, clergymen, charges imputing to, § 39 
Villain, charge of being. 

Actionable per se, § 18 

Trade or business, charge with respect to, § 50 
Vituperation, publication of general words of, § 121 
p. 200 

Voluntary associations, right of action for, § 147 
Voluntary communications, 

Malice, evidence of, § 213, p. 319 
Privileged communications, witnesses, § 104, p. 
181 

Qualified privilege, § 96 
Waiting, defenses, § 157 

War profiteering, corporation, charge as actionable 
per se, § 34, n. 95 

Wealth. Financial condition, generally, ante 
Weights and measures, charging businessmen with 
using false weights and measures, § 50 
Whelp, charge of being as libelous per se, § 18 
White capper, charge of being, § 73 
Whole,* 

Complaint, reading as a whole in determining 
sufficiency, § 161 

Construction of alleged defamatory language as 
a whole, § 10, p. 50 

Instructions to jury, construction as, § 231, p. 353 
Whoredom, 

Imputation as actionable, § 30 
Justification, rebuttal of evidence of, § 218 
Wills, 

Absolute privilege, § 104, p, 168 
Destruction or suppression, charge as libelous, § 
73 

Publication by probate of will containing defama¬ 
tory matter, § 82, p. 135 
Witnesses, 

False swearing, oral charge as actionable, § 71, 

p. 120 

Privileged communications, § 104, p. 180 
Legislative proceeding, § 105 
Voluntary statements,* § 104, p. 181 

Women, 

Bestiality or sodomy, words importing to as libel¬ 
ous, § 30 

Charges against other than unchastity, § 31 
Unchastity or immorality, imputation of, § 29 
Words and phrases. Definitions, generally, ante 
Works of art, criticism of or conoiment on, § 134, p. 
221 

Worldly position, damages, admissibility of evidence 
on question of, § 264, p. 383 
Writing, meaning of within law of libel, § 1, p. 33 
Written words, distinction between oral and written 
words, § 8, p. 44 
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Abandonment, termination by, § 48 
Real property license, § 87 
Recovery back of unearned portion of tax, § 57, 
p. 701 

Abatement, penalties, § 65 
Abuse of discretion, 

Licensing bofirds and officers, § 38, p. 633 
Revocation of license, § 44, p. 656 
Accessories, dealers in as subject to license or tax, 
§ 30, p. 592 

Accomplishment of purpose, real property license, 
termination by, § 87 

Accord and satisfaction, waiver of liability for tax 
by, § 47, p. 663, n. 13 

Accountants, power to license, state, § 6, p, 468 
Accusation, 

Criminal prosecution, § 70, n, 37 
Refusal of license because of, § 38, p. ^6 
Revocation of license because of, proceedings for, 
§ 44, p. 653 

Suspension of license, proceeding for, § 43 
Acquiescence, real property, implied license, § 81 
Actions, 

Blue sky laws, sale of securities in violation of, 
§ 77, pp. 788-798 
Bond of licensee, § 36, p. 628 
Collection of tax, § 53, pp. 686-691 
Limitations. Limitation of actions, generally, 
post - 

Parties. Parties to actions, generally, post 
Penalty, enforcement by, § 65 
Real property, damages in respect of license re¬ 
lating to, § 96 

Recovery of taxes paid, § 57, pp. 700-705 
Securities and exchange commission, maintenance 
- against, § 73, pw 753 

Stocks and securities, violation of law regulating 
sale of, § 77, pp. 788-798 

Unlicensed persons, ri^ts and remedies, §§ 59-61, 
pp, 711-717 ' 

Adding machines, dealers in as subject bo license or 
tax; § 30, p. 584 

Adequate remedy at law, illegal assessment for col¬ 
lection of tax, injunction as precluded, § 58, p. 
706 

Adjusting agencies as subject to license or tax, § 30, 
p. 561 

Administrative bodies or officials, 

Enforcement of tax, validity of legislation con-j 
ferring power on, § 20 

Licensing legislation estAblisbing, validity, § 15, p. 
608 ... • 

Admission taxes, license or privilege tax in addition 
to as double taxation, | 24, p. 552 
Advance pj^rnient of tax, i51 x 

Adverse possession, real property, termination of li¬ 
cense in respect of, | 87. 


Advertising, 

Deceptive advertising, snspension on ground of, 
§ 43 

Exemptions of devices from license requirements, 
§ 31, p. 609 

Patent medicines, subject of license or tax, § 30, 
p. 560 

Prohibitory regulations of outdoor advertising, S 
17, n. 44 

Railway cars, display as subject to license or tax, 
§ 30, p. 597 

Regulation requiring true facts in, § 42, p. 645 
Advice of counsel, blue sky law, defense in action to 
recover for violation of, | 77, p. 787 
Affidavits of illegality, legality of tax tested by, 5 58, 

p. 706 

Affiliated corporations, sales between as subject to 
tax, § 30, p. 575 

Age, eligibility requirements, § 33 - 
Agencies, subject of license or tax, § 30, p. 560 
Agents, ^ 

Blue sky law. 

Applying to, § 74, p. 758 

Criminal liability for violation of, { 78, 

800 

Liability in respect of transactions in viola¬ 
tion of, § 77, p. 786 
Criminal liability, § 67 

Exercise of privilege conferred by licenses^ § 
p. 643 

Issuance of license to, § 40, n. 32 
* Liability for tax, § 47, p. 659 
Real property, 

Creation of license in respect of, § 82 
Protection as extending to, real property li¬ 
cense, § 84, p. 812 

Stocks and securities, law regulating sales as ap¬ 
plying to, 174, p. 758 * , 

Subject of license, § 30, p. 560 
Aggregate number of sales, validity of legislation tax¬ 
ing business according to, § 18, p. 515 
Agricultural products, exemptions from license tax, § 
31, p. 616 

Agricultural publications, exemption from license tax, 
§ 31, p. 607 

Airports, license for operation, privileges granted 
42, p. 641, n, 5 - 

Amendments; ^ * 

Application for license, pending appeal, 

639 - 

Oompfaint in criminal prosecutikm, § 70' *. , 

Ordinances and other le^slative acts 

PleaduQgs, stocks and securttlp^ 

laticm of law reguli^i^ ; 

Regulations by lioebtsing 1 

exen^)tl<m 

Ammunition, dealeare^ in W 
f 0OiP* 584 
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Amount of business, classification according to, § 22, 
p. 546 

Amount of fee, 

Determinatiye test as to whether license is for 
regulation or revenue, § 10, p. 477 
Municipal corporations, power to determine, § 10, 
p. 482 

Amount of tax, § 48, pp. 664-6G9 

Assessment as required to show, § 49, p. 670 
Confiscatory amount, validity of legislation pro¬ 
viding, § 19, p. 519 

Discretion of legislative body, § 18, p. 513; § 19, 
p. 521 

Factor in determining whether license fee or tax 
for revenue, § 3, p. 454 

Indictment or information as required to allege, 
§ 70 

Prohibitory or confiscatory amount, validity of 
legislation providing for, § 19, p. 519 
Beasonableness, § 19, pp. 516-525 
Vehicles, reasonableness, § 30, p. GOO 
Amusement places, 

Operation as subject to license or tax, § 30, p. 598 
Power to license, state, § 6, p. 467 
Annuity contiacts, stocks and securities, law regulat¬ 
ing sales as applying to, § 75, p. 761 
Appeal and error, 

Collection of tax, actions for, § 53, p. 691 
Fees and taxes, review of assessment, § 49, p. 674 
Licensing authorities, appeal fiom decision, § 39, 
p. 638 

Penalties, actions to enforce, § 65 
Refund of tax, decision on application for, § 57, 
p. 699 

Revocation of license, proceeding for, § 44, p. 655 
Stocks and securities, review of decisions of com¬ 
missions or ofiicials designated to regulate 
sales, § 73, p. 753 

Suspension of license, proceedings for, § 43 

^application for licenses, 

Bond or other security, § 36, pp. 626-629 
Defense of in criminal prosecution, § 68 
Power or duty of acting on, § 37, p. 629 
Recovery back of sum deposited with, failure or 
refusal to issue, § 57, p. 701 
Sales of ^ stock and securities, information re¬ 
quired in, § 72, p. 738 

Appointment to ofllce, license as, § 2, p. 450 
Apportionment of tax, discretion of body imposing, § 
18, p. 515 

Apprentices, revocation of registration of, § 44, p. 649, 
n. 12 

Arbitrariness, 

Licensing hoards or officers, § 38, p. 633 
Licensing legislation granting, validity, § 16 

Architects, 

Fee for licensing as license fee, § 3, p. 453, n. 69 
Power to license, § 6, p. 468 

Municipal corporations, § 10, p, 488 
Subject of license or tax, § 30, p. 563 
Army post exchanges. 

Exemptions, § 31, p. 614 
Subject of license or tax, § 29 
Arrest, illegal fees or taxes paid to prevent, recovery 
back, § 57, p. 702 

Artisans, subject of license or tax, § 30, p. 565 


Asbestos workers as subject to license or tax, § 30, p. 
565 

Assessment of tax, § 49, pp. 669-677 

Person assessed as liable for, § 47, p. 659 
TTrongful assessment, relief against, § 5S, pp. 706- 
711 

Assignment of license, § 45 
Real property license, § 88 

Assignments for benefit of creditors, lien of tax, pri¬ 
ority, § 50, p. 679 

Associations, blue sky laws as applying to, § 74, p. 755 
Assumpsit, 

Collection of tax by action of, § 53, p. 686 
Penalties, collections by, § 65 n. 34 
Real property, remedy of licensor by action of, § 
96 

Attachment, collection of tax by, § 53, p. 6S9 
Attorneys, 

Fees, 

Blue sky law, actions involving violation of, 
§ 77, p. 795, n. 75 

Collection of tax, action for, § 53, p. 691 
Penalties, delinquent’s liability for, § 63 
Power to license, 

Municipal corporations, § 10, p. 488 
State, § 6, p. 468 

Subject of license or tax, § 30, p. 563 
Auctioneers, 

Power of state to license, § 6, p. 467 
Subject of license or tax, § 30, p. 563 
Auctions, municipal corporations, power to license, § 
10, p. 487, n. 25; § 10, p. 488 
Auto-livery men, subject to tax, § 30, p. 563 
Automobile repair shop, sales tax, portion of busi¬ 
ness subject to, § 30, p. 577, n. 55 
Automobiles, dealers in as subject of license or tax, 
§ 30, p. 591 

Bail, business of giving, § 30, p. 562 

Criminal liability for engaging in, without li¬ 
cense, § 66 

Bailments, sales tax as not applying, § 30, p. 574 
Bakeis, subject of license or tax, § 30, p. 563 
Bankruptcy, 

Sales tax. 

Sale of assets as subject to, § 30, p. 571, n. 
71 

Trustee as subject to, § 47, p. 663 
Stock, sales of as subject to license requirements, 
§ 30, p. 568 
Banks and banking, 

Power to license, 

Municipal corporations, § 10, p. 488, n. 28 
State, § 6, p. 467 

Stocks and securities, exemption from law regu¬ 
lating sale of, § 75, p. 766 
Subject of license or tax, § 30, p. 560 
Barber schools, revocation of license, § 44, p. 651, n. 
46 

Barbers, 

Power to license, § 6, p. 468 
Subject of license or tax, § 30, p. 565 
Suspension of license, § 43, n. 79 
Barter, sales tax as applying, § 30, p. 574 
Beauticians, 

Power to license, state, § 6, p. 468 
Subject of license or tax, § 30, p. 565 
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Benevolent organizations, 

Exemptions from license tax, § 31, p. 612 

Validity of statute exempting, § 22, p. 539, n, 
15 

Stocks and securities, exemption of securities 
from law regulating sale, § 75, p. 766 
Bicycles as subject to license tax, § 30, p. 598 
Bill posting and distributing, 

Criminal liability for engaging in business with¬ 
out license, § 66 

Subject of license or tax, § 30, p. 565 
Billboards, 

Displaying as subject to license or tax, § 30, p. 
597 

Exemption from license tax, § 31, p. 609 
Billiard rooms, power to license, state, § 6, p. 467, n. 
13 

Bills and notes, acceptance of note in payment of fee, 

§ 51 

Blue sky laws. Stocks and securities, generally, post 
Blueprinter, sales tax as applying to, § 30, p. 577, n. 
58 

Boards. Licensing boards and officers, generally, post 
Bona fide purchasers, lien of tax, priority, § 50, p. 679 
Bond, 

Stock and securities, sale of, § 72, p. 741 
Action on bond, § 77, p. 795 
Stock dealers or brokers, validity or requirement, 

§ 72, p. 735, n. 89 

Bond or other security, licensee, § 36, pp. 626-629 
Books and papers, 

Commissions or officials regulating sale of securi¬ 
ties, compelling production of, § 73, p. 745 
Regulation requiring licensee to keep, § 42, p. 645 
Boroughs, powers as to, § 9, n. 75 
Bottling contracts. Blue Sky Law applying to, § 75, 
p. 763, n. 31 

Bottling works, subject of license or tax, § 30, p. 560 
Boundaries, real property, implied license as result of 
agreement as to, § 81 

Bowling alleys, power to license, municipal corpora¬ 
tions, § 10, p. 488, n. 28 

Branch offices, right of licensee to conduct, § 42, p. 642 
Brewers, subjects of license or tax, § 30, p. 563 
Bricklayers as subject of license or tax, § 30, p. 5^ 
Broken package rule, interstate commerce, exemptions 
from sales tax, § 31, p. 608, n. 31 
Brokers, 

Cotton seed, business or buying as subject to li¬ 
cense or tax, § 30, p. 581 
Merchandise brokers as subject of license or tax, 
§ 30, p. 569 
Power to license, 

Municipal corporations, § 10, p. 488 
States, § 6, p. 467 

Stocks and Securities, generally, post 
Subject of license or tax, § 30, p. 563 
Builders as subject of license or tax, § 30, p. 565 
Building and loan associations, stocks and securities, 
exemption from law regulating sale of, § 75, p- 
766 

Burden of proof. 

Assessment of tax, correction of return, § 49, p. 
673 

Blue sky laws, 

Actions involving violations of, § 77, p. 792 
Action on bond, § 77, p. 797 
Prosecution for violation of, § 72, p. 892 


Burden of proof—Continued, 

Bond of licensee, action on, § 36, p. 629, n. 75 
Collection of tax, 

Actions for, § 53, p. 690 
Injunction against, § 58, p. 710 
Criminal prosecution, § 71, p. 731 
Exemption from license requirements, § 31, p. 
606 

Fees and taxes, reasonableness, § 19, p. 524 
Licensing board, receipt of application, § 39, p. 638 
Licensing regulation, reasonableness, § 16 
Penalties, actions to enforce, § 65, n. 39 
Presumptions, generally, post 
Real property, existence of license, § 83 
Recovery back of taxes paid, actions for, § 57, 
p. 705 

Revocation of license, review, § 44, p. 656 
Burial lots, license in respect of real property, deed 
conveying as, § 79, n. 26 
Business, 

Occupations and privileges, generally, post 
Trade or business, generally, post 
Trust, Blue sky laws as applying to, § 74, p. 756 
Butchers, subject of license or tax, § 30, p. 563 
Cancellation of license, 

Recovery back of unearned portion of tax paid, 

§ 57, p. 701 

Stocks and securities, sales of, § 73, p. 746 
Void certificate, notice or hearing as essential, 

§ 44, p. 654 

Canvassers, subject of license or tax, § 30, p. 596 
Capital, classification according to amount of, § 22, p. 
546 

Capital stock, Blue Sky Law as applying to increases 
in, § 76, p. 767, n. 62 
Carriers, 

Power to license, municipal corporations, § 10, p« 
489 

Subject of license or tax, § 30, p. 563 
Carrousel, criminal liability for operating without li¬ 
cense, § 66 

Carrying on business within law imposing tax, § 27 
Cartons, retail sales tax as applying to sales of to 
retailers, § 30, p. 581 

Cash registers, dealers in as subject to license or tax, 
§ 30, p. 584 

Casual sales, exemptions from sales tax, § 31, p. 619 
Cement distributors, subject of license or tax, § 30, p. 
563 

Cemetery lots. Blue sky laws as applying to sale for 
investment purposes, § 75, p. 763, n. 31 
Certainty, licensing legislation, § 15, p. 507 
Fee or tax, § 18, p. 512 
Certificate of license, form and requisites, § 40 
Certified public accounts, subject of license or tax 
§ 30, p. 563 
Certiorari, 

Assessment of tax, review, § 49, p. 675 
Refund, review of denial of, § 57, p. 699 
Revocation of license, review on, § 44, p. 6$6 
Stocks and securities, review of decisions of 
commissions or officials designated to regulate 
sales, § 73, p. 753 
Chain stores. 

Classification for purpose of ta:?, I 22, p. 5^ 
Computation of tax, § 48, p. 

Graduated taxes, § 30, p, 592 
Change of place of business, transfer of license^ I 45 
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Charitable institutions, 

Exemptions, § 31, p. 612 

Validity of statute exempting from license 
tax, § 22, p. 539, n, 15 

License requirements as applying to, § 26, p. 554 
Solicitors or canvassers as subject of license or 
tax, § SO, p. 596 

Charters, municipal corporations, power to license 
under, § 10, p. 485 

Chattel mortgages, sales tax as applying to purchase 
by mortgagee at foreclosure sale, § 30, p. 574, n. 16 
Chauffeurs, subject of license or tax, § 30, p. 565 
Churches, exemptions, § 31, p. 612 
Cigarettes, 

Dealers in as subject to license or tax, § 30, p. 
584 

Number of permits, denial of license on ground 
of, § 38, p. 636, n. 30 

Sales tax, criminal liability for violation of law, 
§ 66 

Tax distinguished, § 3, p. 453, n. 72 
Cigars, dealers in as subject to license or tax, § 30, 
p. 584 

Circulars, distribution as subject of license or tax, 
§ 30, p. 597 

Cities. Municipal corporations, generally, post 
Citizenship, sales tax, effect of, § 26, p. 554 
City market, license to occupy stall as property right, 
§ 2, p. 449, n. 45 

Civil action. Actions, generally, ante 
Civil engineering, occupation as subject to license or 
tax, § 30, p. 561 

Class suit, collection of tax, injunction, § 58, p. 709, 
n. 95 

Classification, 

Exemption from license requirements by, § 31, p. 
601, n. 52 

Mixed questions of law and fact, § 49, p. 676 
Subjects for license taxation, municipalities, § 10, 
p. 483 

Trades, occupations, etc. for purpose of license, 
§ 22, pp. 535-548 

Classing cotton, business of as subject to license or 
tax, § 30, p. 561 

Clean hands, illegal gaming device, injunctive relief 
barred, § 58, p. 707 
Cleaning and dyeing business. 

Bond of licensee, § 36, p. 627, n. 46 
Power to license, states, § 6, p. 467 
Clerks, 

Exemptions from license taxes, § 31, p. 608 
Exercise of privilege conferred by license to, § 
42, p. 643 

Coal, dealers in as subject to license or tax, § 30, p. 
584 

Coffins, dealers in as subject to license or tax, § 30, p. 
584 

Coin-operated devices, license fee as tax, § 3, p. 453, 
n. 72 

Coin ,scales as subject to license or tax, § 30, p. 597 
Cold storage warehouse, receipts as taxable under 
statute taxing sale of refrigeration, § 30, p. 576, 
m 42 

attack, 

ASii^ssment of tax, J 49, p. 671 
4^ignment or tramfer of llbep^, § 45 

aui&^^ea, decisiOB refusing license, § 
^p. 6S8 ’ 


Collection agencies, subject of license or tax, § 30, p. 
561 

Collection of tax, §§ 52-55, pp. 682-693 
Action, § 53, pp. 686-691 
Assumpsit, action of, § 53, p. 686 
Attachment, availability, § 53, p. 689 
Burden of proof in action for, § 53, p. 690 
Injunction against collection, § 58, p. 710 
Civil action, § 53, pp. 686-691 
Conditions precedent to action for, § 53, p. 686 
Constitutional and statutory provisions governing 

§ 52, p. 682 

Debt, action for, § 53, p. 686 
Defenses, § 53, p. 687 
Pleading, § 53, p. 689 

Disposition of moneys collected, § 56, pp. 693-696 

Distress proceedings, § 54 

Equity, suit in, § 53, p. 686 

Evidence in actions, for, § 53, p. 690 

Fine or imprisonment, § 55 

Injunction, 

Pleading, § 58, p. 710 
Preliminary injunction, § 58, p. 709 
Presumptions, § 58, p. 710 
Issues, proof and variance in actions for, § 53, p. 
690 

Judgment in action for, § 53, p. 691 
Jurisdiction of action for, § 53, p. 687 
Levy on and sale of property, § 54 
Limitation of actions, § 52, p. 682, n. So; § 53, p. 
688 

Municipal corporations, power to provide for, § 
10, p. 482 

Off-set of claim in action for, § 53, p. 687 
Parties to action for, § 53, p. 688 
Penalty, § 55 

Persons, entitled to sue, § 53, p. 688 
Pleading in action for, § 53, p. 689 
Presumptions in actions for, § 53, p. 690 
Process in action for, § 53, p. 688 
Provisional remedies, § 53, p. 689 
Receivers, appointment to foreclose tax lien, § 53, 
p. 689 

Retailers, sales tax, § 52, p. 684 
Review in actions for, § 53, p. 691 
Sales tax, § 52, p. 683 
Severance tax, § 52, p. 686 
States, power to license as including power of, 
§ 6, p. 466 

Time to sue, § 53, p. 688 
Trial, actions for, § 53, p. 691 
Use tax, § 52, p. 685 

Validity of legislation providing for, § 20 
Venue of action for, § 53, p. 687 
Wrongful collection, relief against, § 58, pp. 706- 
711 

Combined occupations, separate license tax on dif¬ 
ferent occupations or privileges, § 24, p. 55<J 
Commercial, 

Business, subject of license or tax, § 30, p. 560 
Contracts, blue sky law as extending to, § 76, pt 
. 764 

, Occupations, law imposing license tax on business 
as meaning, J 27 

|>hotographer, s^es tax as applying to, § 30, pw 
577, iL 58 

Ttav^lers, ^:d>je€t dt license or tax, § 30, p, 596 ' 
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Commission merchants, 

Power of state to license, § 6, p. 467 
Subject of tax, § 30, p. 563 
Commissions, 

Delegation of power of state to, § 9 
Distinguished, § 3, p. 451 

Securities, regulation and supervision of sales of, 

§ 73, pp. 744-755 

Common carriers, power to license, states, § 6, p. 467 
Common law trusts, blue sky laws as applying to, § 
74, p. 756 

Common right, power to exercise occupations of, § 4 
Compensation, 

Blue sky law, recovery for services in sale of 
stocks in violation of, § 77, p. 778 
Licensing officers, § 37, p. 631 
Complaint. Pleading, post 

Compulsory payment of tax, recovery back, § 57, p. 
702 

Computation of tax, 

Chain store tax, § 48, p. 669 
Gasoline tax, § 48, p. 668 
Sales tax, § 48, p. 666 
Conclusiveness, 

Assessment of tax, § 49, p. 671 
Stock and securities permit for sale of, $ 72, p. 
743 

Concurrent power, § 11 
Conditional sales, 

Lien for taxes, priority, § 50, p. 678 
Sales tax on, computation, § 48, p. 667 
Conditions, grant of license gn, § 35 
Sales of security, § 73, p. 746 
Conditions precedent, 

Blue sky law, action on bond, § 77, p. 796 
Collection of tax, actions for, § 53, p. 687 
Payment of license fees, § 51 
Confectioners, subject of license or tax, § 30, p. 563 
Conferences, punishment, § 71, p. 732 
Confiscatory tax, validity of legislation providing, S 
19, p. 519 
Congress, 

Power to license, § 5 

Sales of stocks and securities, power to regulate, 
§ 72, p. 734 

Consideration, real property. 

License in i*espect of, § 80 
X Revocation of license given for, § 91 
Conspiracy, blue sky law, liability in respect of trans¬ 
action in violation of, § 77, p. 786 
Constitutional law, ordinances and other legislative 
acts, principles applying, §§ 21-24, pp. 527-552 
Constitutional provisions, 

Collection of tax, § 52, p. 682 
Diversion of license fees or taxes collected, § 56, 
p. 693 

Double taxation, § 24, pp. 549-^52 
Exemptions from license reguirements, § 31, p. 601 
Construction, § 31, p. 603 
Power to license, § 6, p. 465 

Subject to limitafions or restrictions imposed 
by, § 6,‘ p. 464 

Rate of tax, limitation on, § IS, p. 513 
Revenue purposes, delegation to city of power 
tax for, § 10, p. 4^ ' 

Revocation of license, 144, p. 649 
Yoid tax. injunction against, § 58, p. 709 


Construction, 

Blue sky laws, § 72, p. 739 
Bonds, sale of stock and securities, § 72, p. 742 
Exemptions from license provisions, § 31, p. 603 
Ordinances and other legislative acts, § 13, pp. 
492-^96 

Penalty provisions, § 62 

Statutory provision, blue sky law, § 72, p. 739 
Consumer’s tax, sales tax as, § 47, p. 660 
Consumption tax, defined, § 1, p. 446 
Containers, 

Exemptions from sales tax, § 31, p. 621 
Retail sales tax as applying to sales to retailers 
of, § 30, p. 581 

Continuance, revocation of license, proceedings for, § 
44, p. 654 

Continuing power, municipal corporations, § 10, p. 483 
Continuous acts, criminal liability, § 66 
Contractors, 

Business as subject of license or tax, § 30, p. 566 
Exemption of sales of building materials to, § 31, 

p. 621 

Power to license, state, § 6, p. 467 
Retail sales tax as applying to sales to or by, § 
30, p. 582 
Contracts, 

License as creating, § 2, p. 449; § 42, p. 641 
Real property, § 84, p. 810 
Unlicensed persons, unenforceable, § 59, p. 711 
Cooperative associations, 

Business or occupation taxes as applying to, § 30, 
p. 595 

Exemptions, § 31, p. 613 
Corporations, 

Blue sky laws as applying to, § 74, p. 755 
Capital stock, blue sky law as applying to in- 
^ creaks, § 76, p. 767^ n. 62 
Eligibility for license, § 33 

Mechanical pursuits, exemptions from license tax 
of corporations engaged in, § 31, p. 618 
Municipal corporations, generally, post 
Stocks and securities, law regulating sale of ap- 
I^ying to, § 74, p. 755 

Cosmetologists, subject of license or tax, § 30, p. 565 
Costs, collection of tax, actions for, § 53, p. 691 
Cotton seed, business of buying as subject to licence 
or tax, § 30, p. 561 

Counterfeit stamps, penalty for use of, § 64, n. 6 
Counties, 

Apportionment of, • , 

Funds collected under statute imposing ta 
for, § 22, p. 535 

License fees and taxes among, § 56, p. 695. 
Delegation of power to, exercise of, ^ 12 
Exemptions from license tax, § 31, p. 615 
Construction, § 31, p. 605 
Gasoline tax, liability for, § 29 
Licensing officers as county offi<^rs, 137, p. 
Ordinances and otha: legMative acts,, 
post 

Powers, § 9 

License or tax, exclusive power, $ M 
^es taxes as applicable to ^les s^r 
129 ^ 

Valiffity of statute levy^§i^sdp?3^ 

purposes, §f^ p. 5^ > ^ ^ 

Vehldes, of lie^Eise or § 3% pi 
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CJountry club membersbip, stocks and securities, law 
regulating sales of as applying to, § 75, p. 761 
Coupons from state bonds, payment of tax with, § 51 
Creation of license in real property, §§ 80-83, pp. 807- 
810 

Credit associations, subject of license or tax, § 30, p. 
563 

Credit information, sales tax, furnishing as creating 
liability. § 30, p. 576, n. 37 

Credit reporting, occupation as subject to license or 
tax, § 30, p. 561 

Credit sales, sales tax on, § 30, p. 574 
Amount of sales tax, § 48, p. 667 
Collection of sales tax, § 52, p. 684 
Criminal prosecutions, § 69-71, pp. 727-733 

Blue sky law, violations of, § 78, pp. 798-806 
Burden of proof, § 71, p. 731 
Conduct warranting, § 69 
Evidence, § 71 p. 730 

Illegal tax paid to prevent, recovery back, § 57, 
p. 703 

Indictment, information or complaint, § 70 
Blue sky law, violation of, § 78, p. 800 
Enforcement of penalties, § 65 
Injunction, § 69 
Issues proof and variance, § 70 
Jurisdiction, § 69 

License as authorizing, violation of law, § 42, p. 
642 


Penalties, enforcement by, § 65 

Presumptions, § 71, p. 731 

Punishment, § 71, p. 732 

Sales of securities, effect of, § 77, pp. 772-798 

Trial, § 71, p. 732 

Cultivation, retail sales tax as applying to sale of 
seeds for, § 30, p. 580, n. 78 
Cumulative remedies, collection of tax, § 52, p. 682 
Customhouse broker, instrumentality of federal gov¬ 
ernment as respects right of state to license, § 6, 
p. 471, n. 47 

Customs and usages, real property, implied license, § 
81 


Dairymen, subject of license or tax, § 30, p. 563 
Dairy products, exemptions from sales tax, § 31, p. 


617, n. 41 
Damages, 

B}ue sky law, purchaser of securities sold in vio¬ 
lation of, § 77, p. 780 

' Bond or other security for payment of damages 
arising in respect of, § 36, p. 627 
Securities and exchange conunission, § 73, p. 753 
Unlicensed persons, right of recovery, § 60 
Wrongful revocation of license, § 44, p. 657 
Dance houses, criminal liability for operating without 
license, § 66 
Dangerous occupations, 

Fee exacted for purpose of r^rulating or re¬ 
straining, § 3, p. 452 
Liability to license or tax, § p. 553 
Death oi licensee, termination by, § 43 
Eeal property license, § 87 
Debt, collection of tax by action for, | 53, p. 686 
Obeceptive adverting, sas|>Qasi(»i license on ground 


^B^edteat^ry assessment of tax,, review W 

pro|>^^ ^ location, § 


Defenses, 

Blue sky law, 

Actions to recover for violation of, § 77, p. 
787 

Action on bond, S '?'7, p. 798 
Criminal prosecution for violation of, § 78, p. 
800 

Bond of licensee, action on, § 36, p. 629 
Collection of tax, actions for, § 53, p. 687 
Pleading, § 53, p. 689 
Criminal prosecution, § 68 

Stocks and securities, actions to recover for vio¬ 
lation of law regulating sales, § 77, p. 787 
Deficiency assessments, § 49, p. 670 
Definiteness, licensing legislation, § 15, p. 607 
Fee or tax, § 18, p. 512 
Definitions, § 1, p. 445-448 

Billboards, § 30, p. 597, n. 91 
Blue sky law, § 72, p. 733, n. 85 
Branch store, § 30, p. 594, n. 46 
Broker, § 74, p. 757, n. 99 
Chain store, § 30, p. 594, n. 46 
Commercial travelers, § 30, p. 596, n. 63 
Consumption tax, § 1, p. 446 
Dealers, § 30, p. 569; § 74, p. 757 
Excise tax, § 1, p. 447 
Fee or tax, § 1, p. 446 
Fiscal year, § 48, p. 665, n. 23 
Fuel, § 30, p. 586, n. 49 
Indirect tax, § 1, p. 447 
Investment contract, § 75, p. 763, n. 31 
Merchants, § 30, p. 569 
Occupation, § 1, p. 446 
Occupation tax, § 1, p. 447 
Plumbing, § 30, p. 567 
Privilege tax, § 1, p. 448 
Processing, § 31, p. 619, n. 71 
Property tax, § 3, p. 460 
Real property license, § 79 
Registration, § 72, p. 738, n. 5 
Regulation charge, § 1, p. 448 
Sales tax, § 1, p. 448 
Severance tax, § 1, p. 448 
Solicitor, § 74, p. 758 
Stock, § 75, p. 765 
Trade, § 30, p. 569 
Use tax, § 1, p. 446 
Delay in payment, penalty, § 64 
Delegation of power, 

Exercise by ordinance or other legislative acts, } 
12 

Licensing boards and officers, § 37, p. 630 
licensing legislation, unlawfully delegating, § 15, 
p. 502 

Municipal corporations, 110, p. 475 
State, I 7 

Demand, payment of tax, condition precedent to ac¬ 
tion for collection, § 53, p. 687 
Demise, real property,^ license in rei^pect of distin* 
guished, § 79 

Demonstrator cars, use tax as applying to, | 30, p. 
580, n. a> 

Dmonstrators as subject to license requirments, § 
30, p. 565, m84 

De proceeding, i^ewal of liceni^ appbcatioh 
foaf^ § pL 638 

* DenM, sale ol dentures to 
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Deputies, assessment of tax, § 49, p. 670 
Description of premises, license as required to con¬ 
tain, § 40 

Detectives, subject of license or tax, § 30, p. 563 
Diesel motor fuel, dealers in as subject to tax, § 30 
p. 586, n. 48 

Different places, conducting same business at, license 
tax for each establishment, § 24, p. 551 
Direction of verdict, 

Blue sky law, prosecution for violation of § 78 
p. 805 

Stocks and securities, actions for violation of law 
regulating sale, § 77, p. 794 
Disabled veterans, exemptions, § 31, p. 613 
Disciplinary proceedings, violation of conditions or 
regulations subjecting licensee to, § 42, p. 645 
Discounts, sales tax, allowance for in comnutinff ^ 
48, p. 668 

Discovery proceedings, security act, § 73, p. 747, n. 86 
Discretion, 

Administrative bodies or officials, validity of 
regulatory measure vesting, § 15, p. 509 
Amount of tax, § 19, p. 521 
Classification of occupation, etc., for taxation § 
22, p. 537 

Court, amendment of complaint in criminal prose¬ 
cution, § 70 

Legislative body, rate or amount of tax, § 18, p. 
513 

Licensing boards and officers, 

Grant or refusal of license, § 38, pp. 632-636 
Revocation of license, § 44, p. 651 
Discrimination, 

Classification and revenue measures resulting in, 
§ 22, p. 540 

Licensing legislation, § 22, p. 534 
Dismissal, information in criminal prosecution, § 70 
Dismissal and nonsuit, stocks and securities, actions 
for violation of law regulating sale, § 77, p. 794 
Display of goods, use tax as applying to, § 30, p. 579, 
n, 76 

Distilled water, dealers in as subject to license or tax, 
§ 30, p. 584 

Distinctions, § 3, pp. 451-461 

Excise or privilege tax, § 3, pp. 455, 456 
Occupation tax, § 3, pp. 455, 456 
Property taxes, § 3, p. 457 
Real property, § 79 
Sales tax, § 3, p. 456 
Distress, 

Collection of tax by, § 54 
Penalties, enforcement by, § 65 
Distributors, 

Gasoline or petroleum products, subject of license 
or tax, § 30, p. 587 
Power of state to license, § 6, p. 467 
District of Columbia, power of Congress in, § 5 
Document conferring right qr permission, term as 
meaning, § 1, p. 445 

Dogs, licensing legislation respecting as violation of 
constitutional requirements of equality and uni¬ 
formity, § 22, p. 531, n. 82 

Domestic companies, stocks and securities, statutes 
regulating sales as applying only to, § 74, p. 757 
Double taxation, constitutional restrictions against as 
applicable, § 24, pp. 549-552 
Druggists, subject of license or tax, § 30* o. 563 


Drummers as subject of license or tax, § 30, p. 596 
Duplicate taxation, avoidance of, § 24, p. 549 
Duration of license, § 43 

Certainty of licensing legislation in respect of, 
§ 15, p. 507 
Real property, § 87 

Duress, recovery back of tax paid under, § 57, p. 702, 
n. 29 

Easements, real property, revocation of license in na¬ 
ture of, § 89 

Economic gain, business operated for as subject of 
license or tax, § 30, p. 560 
Education, eligibility requirements, § 33 
Educational institutions, exemptions, § 31, p. 612 
Effective date of license, § 42, p. 644 
Electrical appliances, 

Dealers in as subject to license or tax, § 30, p. 
584 

Sale of as subject to license or tax, § 30, p, 569 
Electricians, subject or license of tax, § 30, p. 565 
Electricity, sales of, tax on, § 30, p. 575 
Eleemosynary institutions, exemptions from license 
tax, § 31, p. 612 
Eligibility for license, § 33 
Examination as to, § 34 

Embalming, criminal liability for engaging in prac¬ 
tice without license, § 66 

Eminent domain, termination of license in respect 
of real property by taking under, § 87 
Employers and employees, 

Automobile dealers, license requirements, § 30,. 
p. 592 

Criminal liability as between, § 67 
Employment agencies, generally, post 
Liability for tax, § 47, p. 659 

Real property license, protection as extending to- 
employees, § 84, p. 812 

Sale of meals to employees as taxable, § 30, p. 
571, n. 74 

Selling to employees as subject to license, § 30, 
p. 569 

Veterans, exemptions as applying to employees 
of, § 31, p. 614 
Employment agencies. 

Criminal liability for operating without lic^ise, 

§ 66 

Number of licenses, rejection of application on 
ground of, § 38, p. 636, n, 31 
Power to license, state, § 6, p. 467 
Revocation of license, § 44, p. 651, n. 46 
Subject of license or tax, § 30, p. 5^ 
Enforcement of tax. 

Municipal corporations, power to provide for, § 
10, p. 482 

States, power to license as including power to en¬ 
force, § 6, p. 466 

Validity of legislation r^ating to, § 20 
Engaging in business within law imposing tax, § 2T 
Engineering, 

Criminal liability for practicing profession with¬ 
out license, § 66 

Power to license profession, § 6, P^ 468 
Profession as subject to license or tax, § 30, p., 
561 

Equality, licensing le^slation, constitutional require¬ 
ment, § 22, pp. 530-535 

Equity, collection of tax by suit in, f 53, p. 686 
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Erroneous payment of tax, refund, § 57, p. 698 
Estoppel, 

Blue sky law, contracts in violation of, § 77, p. 
777 

Discliarge of liability for tax by, § 47, p- 663 
Ordinances or acts requiring license, questioning 
validity, § 15, p. 504 

Beal property license, denial of title of licensor, 
§ S4, p. 810 

Kevocation of license, right to revoke, § 24, p. 
649 

Evidence, 

Blue sky law, 

Actions involving violation of, § 77, p. 792 
Action on bond, § 77, p. 797 
Criminal prosecutions for violation of, § 78, 
p. S'}2 

Bond of licensee, action on, § 36, p. 629 
Burden of proof, generally, ante 
Collection of tax, 

Actions for, § 53, p. 690 
Injunction against, § 58, p. 710 
Compliance with license for, actions on contract, 
§ 59, p. 716 

Criminal prosecutions, § 71, p. 730 
Penalties, proceeding with reference to, § 65 
Presumptions, generally, post 
Beal property license, § 83 
Actions by licensee, § 96 

Eecovery back of taxes paid, action for, § 57, p. 
705 

Kefusal of license as required to be supported 
by, § 38, p. 634 

Stocks and securities, proceedings for investiga¬ 
tions of transaction in connection with ssde, 
§ 73, p. 748 

Examinations, applicant for license, § 34 
Exchange of, 

Property, sales tax as applying, § 30, p. 574 
Securities, blue sky law as applying, § 76, p. 768 
Exchanges, sales on as subject of license or tax, .§ 
30, p. 569 
Excise taxes. 

Classification of trades, occupations for purpose 
of, § 22, p. 535 

Distinguished, § 3, p. 452, n. 67, § 3, pp. 455, 456 
Exemptions, § 31, p. 601 
license fee or tax distinguished, § 1, p. 446 
Property tax distinguished, § 3, p. 458 
Buies and regulations r^pecting, § 37, p. 632 
Sales tax, part of gross proceeds or purchase 
price for purpose of, § 48, p. 667 
IBlxcEr^ve, 
license, 

M^cipal corporations, power to grant, § 10, 
p. 487 

' Beal property lic^se, § 84, p. 813 
Power, I 11 

cqHection of tax, § 52, p. 682 
ilekise as giving, § 42, p. 641 
Excursion steamboats, tax on fares as tax rather 
than license fee, § 3, p. 453, n. 72 
Executed license, real property, 

Assignability, § 86 
Bevocation, § 90, 816-819 

Execution, 

Delinquent taxes, issuance fox recovery of, $ 54 


Execution—Continued, 

Beal property, termination of license in respect 
of by sale of premises under, § 87 
Exemptions from license requirements, § 31, pp. 601- 
623 

Burden of proof, actions to collect tax, § 53, p. 
690 

Question of law and fact, § 49. p. 676 
Befund resulting in, § 57, p. 698 
Stocks and securities, law regulating sales of, § 
75, p. 765 

Experience, eligibility requirements, § 33 
Export, gasoline stored for, exemption from storage 
tax, § 31, p. 622 

Express companies, power to license, municipal cor¬ 
porations, § 10, p. 488, n. 28 
Extension of time, 

Application for license, § 39, p. 637 
Payment of tax, § 51 
Extortion, 

Licensing regulations for prevention of, validity, 
§ 15, p. 505, n. 83 

Becovery back of tax paid imder protest by, f 
57, p. 702 

Extraterritorial effect, blue sky law, § 76, p. 772 
Extraterritorial jurisdiction, validity of licensing leg¬ 
islation attempting to confer, § 15, p. 502 
Factors, subject of tax, § 30, p. 563 
Farm produce, 

Dealers as subject to license or tax, § 30, p. 585 
Exemptions from license tax, § 31, p. 616 
Federal, 

Oovernment, 

Imposition on, power of state, § 6, p. 469 
License from as authorizing violation of 
state laws, § 42, p. 642 

Municipal corporations, imposition of license 
tax on, § 10, p. 476 

States, effect on right to license or tax, § 
6, p. 465 

Subject of license or tax, § 29 
Land banks, state license or tax against, § 29 
Securities, 

Powers of securities and exchange commis¬ 
sion under, § 73, p. 748 

Prosecution for violation of, evidence, § 78, 
p. 804 

Bemedies of person injured by sale of securi¬ 
ties in violation of, § 77, p. 784 
Sales of securities of interstate commerce, $ 
72, p. 738 

Transactions subject to, S 76, p. 767, n. 60 
Pees and taxes, §§ 46-58, pp. 658-711 

Accrued license fee or tax, repeal of statute im¬ 
posing, § 14, p. 499 

Action to recover taxes paid, § 57, pp. 700-705 
' Administrative review, § 49, p. 674 
Advance payment, § 51 
Amount of fee, 

Determinative test as to whether license is 
for regulation or revenue, § 10, p. 477 
Municipal r^ulations, power to determine, | 
10, p. 482 

Amount oi tax, geaerally, ante 
Applicant for lieensA § 36 
A^K>rtionment, 

Obm^es and ninnicipalitiesii $ 5^ p. 695 
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Tees and taxes—Continued, 

Apportionment—Continned, 

Discretion of body imposing, § 18, p. 515 
Assessment of tax, § 49, pp. 669-677 
Burden of proof, reasonableness, § 19, p. 524 
Certiorari, review of assessment by, § 49, p. 675 
Collection and enforcement, validity of regula¬ 
tion, § 20 

Collection of tax, generally, ante 
Computation of tax, 

Chain store tax, § 48, p. 669 
Gasoline tax, § 48, p, 668 
Sales tax, § 48, p. 666 
Conclusiveness of assessment, § 49, p. 671 
Credit for fees and taxes illegally collected, § 57, 
p. 696 

Deficiency assessments, § 49, p. 670 
Defined, § 1, p. 446 

Demand for payment, conditions precedent to ac¬ 
tion, § 53, p. 687 

Disposition of moneys collected, § 56, pp. 69^-696 
Distinction, § 3, p. 451 

Diversion of fees or taxes collected for one pur¬ 
pose, § 56, p. 693 
Double taxation, § 24, pp. 549-552 
Equality, constitutional requirement, § 22, pp. 
530-532 

Erroneous payment, refund, § 57, p. 698 
Estoppel, discharge of liability by, § 47, p. 663 
Exaction in connection with license as not essen¬ 
tial, § 2, p. 448 
Excise taxes, generally, ante 
Exemption, § 31, pp. 601-623 
Extension of time for payment, § 51 
Fixed tee or tax, validity, § 18, p. 514 
Formal assessment, necessity, § 49, p. 671 ‘ 
Graduated fee or tax. 

Equality and uniformity, violation of consti¬ 
tutional requirements by, § 22, p. 540 
Statutory provisions, § p. 664 

Validity, § 18, p. 514 
Hearing, assessment of tax, § 49, jk 673 
Impartiality, § 22, p. 533 

Increasing and decreasing amount, validity of leg¬ 
islation providing for, § 18, p. 514 
Interest, § 48, p. 665 

Refunds illegally made, § 57, p. 6^, n. 74 
Jury questions, reasonablness, § 19, p. 525 
Levy of tax, § 4^, pp. 669-677 ^. 

Liability in general, § 46 * 

Lien on property, § 50, pp. 67t-680 
Foreclosure, § 63, p. 689 
Limitations, collection of tax, § 52, p. 682, n. 35 
Medium of payment, § 61 

Method of apportionment^ discretion in respect of, 

§ 18, p. 515 

Notice, assessment of tax, § 49, p. 673 ^ 

Object of license fee, § 2, p. 450 ^ ' 

Partnership, liability for tax, § 47, p. 659 ' ' 

Payment, § 51 

Defense in action to recover, § 53, p. 687 j 
Penalty for nonpayin^nt, §§ 62-65, m 71*7- 
723 . 

Refunds, § 57, pp. 696-700"" ] 

Persons liable, 47, pp. 658^-664 
Police power^ g3en&:“i®r, post j 

Power to license of tax. generally, post ] 


* Fees and taxes—Continued, 

Presumptions, reasonableness, g 19, p. 524 
Priority of lien, § 50, p. 678 
Property subject to lien of tax, § 50, p. 677 
Pro rata fee for portion of year, § 48, p. 665 
Rate of tax, 

Assessment as required to show, § 49, p. 670 
Discretion of legislative body as to, § 18, p- 
513 

Reasonableness of amount, § 19, pp. 516-525 
Re-assessment of tax, § 49, p. 673 
Receivers, liability for, § 47, p. 659 
Recovery of taxes paid, § 57, pp. 700-705 
Refunds, § 57, pp. 696-700 

Validity of statute authorizing, § 21, p. 530 
Returns and records, § 49, p. 672 ^ 

Review of assessment, § 49, p. 674 
Revocation of license for failure to remit taxes 
due, § 44, p. 651 
Sales tax, generally, post 
Stock and securities, sale of, § 72, p. 741 

Brokers or dealers subject to, § 74, p. 757 
Time, 

Assessment, § 49, p. 671 
Lien attaches, § 50, p. 678 
Payment, § 61 

Uniformity, constitutional requirement, § 22, pp 
630-535 

Use taxes. Use tax, generally, post 
Validity of licensing legislation with respect to, i 
18, pp. 512-616 

Void tax, injunction against, § 58, p. 708 
Voluntary payment, refund in case of, § 57, p. 
697 

Waiver, discharge of liability, § 47, p. 663 
Wrongful assessment or collection. 

Actions to recover, § 57, p. 700 
Relief against, § 58, pp. 706-711 

Felonies, 

Blue sky law, violation of, § 78, p. 799 
Violation of license law as, § 66 
Fertilizer, dealers in ,as subject to license or tax, S 30, 
p. 584 

Fiduciaries, sales tax, seller acting as, as liable for, § 
47, p. 6^ 

Filling stations, chain:' 6tx>re tax as applying to, § 
30, p. 594 

Finance companies as subject to license or tax; g 30, 
p. 561 

'Financial re^nsibility, eligibility requirem^ats, § 33 
Findings, suspension of license, proce^ings for, § 43 
Fine or inaprisonment. Penalties, generally, post 
Fingerprints, condition to grant or renewal of license, 
I 35, n. 35 

Fire damaged goods, sales of as subject to license or 
tax, § 30, p. 568 

Firearms^ dealer in as subject to license or tax, $ ^ 
p. 583 

Fiscal ye^, license fee determined by Inv^lory erk 
last day, § 48, p. 665, n. 23 \ 

Fishing, ^ 

Licenses, discriminatioii as 
, § 22, p. 548 ^ 

, Vessels, pDwer^to llc^3^ sfeate^ J 

Mtness, revocation of lice^e for' 

^4 4^ p,659 ^ ^ ; 

fixed fee or tax, discretion of i^a^ttve body to te-' 

S IS, p 514 


im 
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Floriiits, subject of tax, § 30, p. 563 
Food, 

Dealers in as subject to license or tax, § SO, p. 584 
Exemptions from sales tax, sales of, § 31, p. 617 
Forbidden occupation as subject of license or tax, § 
28 

Force, real property license, use of by licensee, § 84, p. 
812 

Foreclosure, chattel mortgage, sales tax as applying 
to purchase by mortgagee, § 30, p. 574, n. 16 
Foreign coiporations, 

Blue sky law applying to, § 74, p. 757 
Sale of stock within state, operation, § 72, p. 743 
Stocks and securities, law regulating sales of as 
applying to, § 74, p. 757 
Subject of tax, § 30, p. 563 
Foreign government bonds. 

Blue Sky Laws, exemption from, § 75, p. 766, n. 
52 

Law regulating sale of securities as applying to, 
§ 75, p. 760, n. 18 
Forfeitures, 

License fee, imposition as relieving from liabil¬ 
ity for, § 46 
Penalty involving, § 63 

Forged bonds, Securities Act as applying to, § 75, p. 
760, n. 18 

Form of license, § 40 
Formal, 

Assessment of tax, necessity, § 49, p. 671 
Permit, § 1, p. 445 
Fraud or deceit. 

Blue sky laws, applicability, § 76, p. 769 
Recovery back of tax paid as result of, § 57, p. 
702 


Revocation of license on ground of, § 44, p, 650 
Stock and securities, sales of, § 72, p’ 738 
Action as maintainable for, § 77, p. 780 
Freight charges, sales tax, inclusion in computing, § 
48, p. 668 

Fruit stands, criminal liability operating without 
license, § 66 
Funeral directors, 

Exemptions from license tax, § 31, p. 611, n. 65 
Revocation of license, § 44, p. 651, n. 44 
Suspension of license, § 43, m. 79 
Furniture, 

Dealers as subject to license or tax, § 30, p. 584 
Moving, occupation as subject to tax, § 30, p. 562 
Fur^ dealers as subject to license or tax, § 30, p. 

m 

Futures, dealing in as subject to license or tax, § 30, 

p. 561 


hsm$s doctrine ^as precluding injunctive re- 
^ BdP, S 5^ p. 707 

]^Mers of giUBing houses as subject to tax, § 30, 
power to license, § 10, p. 

.r;^476,-n.3 y 

of licen^^ of apphcatipn on 

; ^ ground o4 S ^ IN ^ ^ 

Slot machines, g^n^rk|]^» 


^^a^age keepers^ sul^e^, ff 30, p. 563 


I'll", license or ta^^, 
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Gasfitters as subject of license or tax, § 30, p. 565 
Gasoline, 

Dealers in as subject to license or tax, § 30, p. 
585 

Filling stations, chain store taxes, § 30, p. 593 
Governmental purposes, gasoline used for as sub¬ 
ject to tax, § 29 

Road toll, federal government, imposition on for 
use of state road, § 6, p. 472 
Tax, 

Computation, § 48, p. 668 
Criminal liability in respect of, § 66 
Exemptions, § 31, p. 621 
License or excise tax, § 3, p. 456 
Refunds, § 57, p. 698 

Collection of tax by deduction from, § 
52, p. 682, n. 39 

General, 

Agency business as subject of license or tax, § 30, 
p. 560, n. 23 

Merchandise stores, exemptions from license 
taxes, § 31, p. 609 
Prosecutions, defenses, § 68 
Public, real property, implied license, § 81 
Revenue fund, payment of funds collected as li¬ 
cense fee or tax into, § 56, p. 694 
Geographic uniformity, licensing legislation, § 22, p. 
535 

Gifts, use tax as applying to property received as, § 
30, p. 575 

Ginning cotton, § 30, p. 562 

Gold, retail sales tax as applying to sale to United 
States, § 30, p. 580, n. 78 

Good business repute, stocks and securities, revoca¬ 
tion of license for sale because of want of, § 73, 
p. 747, n. 81 

Good character, references furnished with applica¬ 
tion, § 39, p. 637 
Good faith, 

Blue sky law, defense of in actions .for violation, 
criminal responsibility, § 78, p. 799 
Stocks and securities, defense in action to recov¬ 
er for violation of law regulating sales, § 77, 
p. 787 

Government obligations. Securities Act, exemption 
from, § 75, p. 766, n. 52 
Governmental agencies and instrumentalities, 
Exemptions, § 31, p. 614 
Subjects of license or tax, § 29 
Grace period, penalty, § 64 
Graduated fee or tax, 

Discretion of legislative body to impose, § 18, p. 
514 

Equality and uniformity, violation of constitu¬ 
tional requirements by, § 22, p, 540 
Statutory provisions, § 48, p. 664 
Grant of license, discretion of licensing boards and 
officers, § 38, pp. 632-^ 

Grant, real property, license in respect of ffistin- 
gui^ed, § 79 
Grocers, 

Rower to license, municipalities, § 10, p. 489 
Subject to lic^Qse or tax, § 30, p, 584 
Qross fe<^pts tax, exemption from sales or priyS^ 
taxqs of baslhe^s^ paying, § 31, p. 611. 

Gross fax, ^ 
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Cross sales tax—Continued, 

Graduated scale, validity of statute imposing, § 
18, p. 516 

Grove products, exemptions from license tax, § 31, p. 
616 

Hack drivers, subject of license or tax, § 30, p 599 
Hardware, dealers as subject to license or tax, § 30, 
p. 584 

Hawkers and peddlers, subject to tax, § 30, p. 563 
Head tax, distingushed, § 3, p. 455, n. 84 
Hearing, 

Application for license, § 39, p. 637 
Assessment of tax, § 49, p. 673 
Revocation of license, proceeding for, § 44, p. 654 
Suspension of license, § 43 

Helpers, persons licensed, legislation regulating as 
including, § 26, p. 554, n. 40 
Highway commission, gasoline tax, liability for, § 29 
Highway departments, gasoline tax, exemption, § 31, 

p. 622 

High\yays, tax on vehicles for use of, § 30, p. 598 
Hire, vehicles used for as subject of license, § 30, p. 
599 

Horse racing, municipal corporations, power to li¬ 
cense, § 10, p. 476, n. 3. 

Horseshoeing, business or occupation as subject to 
tax, § 30, p. 505 

Horticultural products, exemptions from license tax, 
§ 31, p. 616 

Horticulturists as subject of license or tax, § 30, p. 
563, n. 63 

Hotels, retail sales tax as applying to sale of meals, 
§ 30, p. 580, n. 78 

Hunting licenses, discrimination against nonresidents, 
§ 22, p. 548 

Husband and wife, partnership, protection afforded 
under license in husband’s name, § 42, p. 643, n. 
29 

fee and ice machines, dealers in as subject to license 
or tax, § 30, p. 584 

Ignorance, fee or tax, issuance of license for less 
than prescribed amount, § 48, p. 665 
Illegality, blue sky law, partial illegality of contract 
in violation of, § 77, p. 776 
Illegality of tax, defense of in criminal prosecution, 
§ 68 

Impartiality, licensing legislation, § 22, p. 533 
Implied, 

Exemptions, § 31, p. 603 

Counties or municipalities, § 31, p. 616 
License, real property, § 81 
Revocation, § 90, p. 818 
Power, municipal corporations, § 10, p. 478 
Repeal, acts or ordinances imposing, § 14, p. 497 
Importers, power of state to license, § 6, p. 467 
Imprisonment. Fine or imprisonment, generally, ante 
Inadvertence, fee or tax, issuance of license for less 
than prescribed amount, § 48, p. 665 
Incidental revenue, fee producing as tax for revenue, 
§ 3, p. 454 

Income, validity of legislation taxing business ac¬ 
cording to, § 18, p. 515 

Income taxes, license or privilege tax in addition as 
double taxation, § 24, p. 552 
Indebitatus assumpsit, action as lying for recovery 
of taxes and fees wrongfully assessed and col¬ 
lected, § 57, p. 793 


Independent contractors, government contracts, ex¬ 
emptions from license tax, § 31, p, 615 
Indian reservation, states, power to license on, § 6, 
p. 469, n. 31 

Indictment or information. 

Blue sky law, prosecution for violation of, § 78, p. 
800 

Penalties, enforcement, § 65 
Prosecution for violation of license law, § 70 
Indigent veterans, exemptions, § 31, p. 613 
Indirect tax, defined, % 1, p. 447 
Industrial stock, Blue Sky Law as applying to of¬ 
fering or sale of, § 76, p. 767, n. 62 
Inflammable oil magazines, license requirements for 
establishment or use, § 30, p. 590 
Inherent power, municipal corporation, § 10, p. 478 
Injunction, 

Blue sky law, violations, § 73, p. 747 
Collection of tax by, § 52, p. 682 
Criminal prosecution, § 69 

Illegal assessment for collection of tax, § 58, p. 
706^ 

Stocks and securities, violation of laws regulating 
sale, § 73, p. 747 

Securities exchange act, § 73, p. 752 
Unlicensed persons, interference with business, § 
61 

Violations of laws, sale of securities. § 73, p. 747 
Wrongful revocation of license, § 44, p. 657 
Innkeepers, subject to tax, § 30, p. 563 
Insanity, licensor, termination of real property license 
by, § 87 

Insecticides, exemptions from sales tax of tobacco 
used for, § 31, p. 617 

Insolvency, priority of lien of tax in proceeding, § 50, 
p. 679 

Inspection, limiting amount of tax to expense of, § 
19, p. 517 
Inspectors, 

Duties, § 37, p. 630, n. 78, 79 
Penalties payable to, § 65 

Installation services, sales tax as applying to, § 30, 
p. 578 

Installment sales, 

Computation of sales tax, § 48, p. 667 
Securities, § 72 p. 737, n. 96 
Subject of license or tax, § 30, p. 568 
Instructions to jury, 

Blue sky law, prosecution for violation of, § 78, 
p. 805 

Criminal prosecution, § 71, p. 732 
Penalties, action to enforce, § 65 
Insurance, 

Agents and brokers, subject to tax, § 30, p. 563 
Business, power to license or tax, municipalities 
§ 10, p. 489 

Companies, subject to tax, § 30, p. 563 
Intent, 

Blue sky law, indictment or information in pros¬ 
ecution for violation of, § 78, p. 801 
Engaging in business within law imposing tax, | 
27 

Ordinances or legislative acts relating to, con¬ 
struction in accordance with,' § 13> p. 493 

Interest, 

Fees and taxes, refunds illegally made, § 57, p. 
696, n. 74 

Judgment, action, for collection of tax, § 53, p. 691 
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Interest—Continued, 

License or occupation tax, § 48, p. 665 
Penalties, delinquent as liable for, § 63 
Recovery back of taxes paid, actions for, § 57, p. 
705 

Refunds illegally made, § 57, p. 696, n. 74 
Stocks and securities, recovery of in action for 
violation of law regulating sale, § 77, p. 795, 
n. 75 

Interior decorator as mechanic or painter within 
statute imposing tax, § 30, p. 565, n. 96 
Interlocutory orders, stocks and securities, commis¬ 
sions or officials designated to regulate sales, 
review, § 73, p. 754 
Interstate commerce. 

Exemptions of sales in, broken package rule, § 
31, p. 608, n. 31 

Sale of securities in, § 72, p. 738 
Intoxicating liquor, dealers in as subject to license 
tax, § 30, p. 584 

Investigation, stocks and securities, sale of, § 73, p. 
744 

Securities and exchange commission, § 73, p. 749 
Investment companies, blue sky laws as applying to, 
§ 74, p. 755 

Investment contract, defined, § 75, p. 763, n. 31 
Involuntary payment of tax, recovery back, § 57, p. 
702 

Isolated sales, exemptions from sales tax, § 31, p. 619 
Isolated transactions. Blue Sky Laws applying to, § 
76, p. 771 

Issuance of stock, Blue Sky Law, transaction consti¬ 
tuting, § 76, p. 770 
Issues, proof and variance. 

Blue sky laws. 

Actions involving violation of, § 77, p. 791 
Prosecution for violation of, § 78, p. 802 
Ck)llection of tax, actions for, § 53, p. 690 
Criminal prosecution, § 70 
Itinerant dealers or merchants. 

Classification for purpose of tax, § 22, p. 544 
Subject of license or tax, § 30, p. 595 
Jewelers, retail sales tax as applying to sales of gold 
and silver to, § 30, p. 580, n, 78 
Job printing, § 30, p. 562 

Joinder of parties. Securities Act, actions for viola¬ 
tion of, § 77, p. 790, n. 37 
Joint adventures, 

Blue Sky Law as extending to, § 75, p. 764 
Liability of members for tax, § 47, p. 659 
Joint liability, bond of licensee, § 36, p. 628 
Journeyman plumber, corporation as eligible for li¬ 
cense as, § 33 
Judgment, 

Blue sky law, action involving violation of, § 77, 
p. 794 

Action on bond, § 77, p. 797 
Ccfilection of tax, -- 

Actions for, § 53, p. 691 
Injunction against, § 58, p, 711 
Criminal prosecution, § 71, p, 7S2 
Recovery back of taxes paid, asctions for, § 57, p. 
705 

unlawM del^ation, § 15, p. 502 
power txy license operation of, municii>al 


Junk dealers, 

Criminal liability for engaging in business with¬ 
out license, § 66 

Number of junk boat licenses, § 38, p. 636, n. 31 
Power to license, municipal corporations, § 10, p. 
4SS. 

Subject of license or tax, § 30, p. 590 
Jurisdiction, 

Collection of tax, action for, § 53, p. 687 
Criminal prosecution, § 69 

Injunction, collection of illegal tax, § 58, p. 709 
State, power to license, § 6, p. 468 
Jury questions, 

Amount of tax, reasonableness, § 19, p. 524. 

Blue sky law, 

Actions involving violation of, § 77, p. 794 
Action on bond, § 77, p, 797 
Prosecution for violation of, § 78, p. 805 
Questions of law and fact, generally, post 
Real property, existence of license, § S3 
Recovery back of taxes paid, actions for, § 57, p. 
705 

Kerosene, exemption from motor vehicle fuel tax, § 31, 
p. 622, n. 9 

Knife racks, § 30, p. 562 

Labels, exemptions from sales tax, § 31, p. 621 

Laborers, 

Exemptions from license taxes, § 31, p. 609 
Power to exact license tax from, § 4 
Laches, 

Recovery of taxes paid, actions for, § 57, p. 703 
Sale of securities, defense of in action to recov¬ 
er for violation of law regulating, § 77, p.. 
789 

Lapse of time, termination by, § 43 
Laundries, 

Criminal liability for oi)€ration without license^ 
§ 66 

Subject of license or tax, § 30, p. 565 
Law questions, fees and taxes, reasonableness, § 19, p. 
525 

Lawful business, power to license, § 26, p. 553 
Leases, sales tax as applying to, § 30, p. 575 
Legacy, use tax as applying to, § 30, p. 575 
Legislative acts. Ordinances and other legislative- 
acts, generally, post 

Legislative discretion, disposition of moneys collected 
as fees or taxes, § 56, p. 693 
Legislative power, unlawful delegation of, § 15, p.. 
502 

Levee district, powers as to, § 9, n. 75 
Levy of tax, § 49, pp. 669-677 

Indictment and information as required to al¬ 
lege, § 70 

Levy on property, collection of tax by, § 54 
Liberal construction. 

Blue sky laws, § 72, p. 740 
Ordinances and other legislative acts, § 13, p^ 
495 

Penalties, § 62 * 

Licensing boards and officers. 

Appeal from decisi<m, § 39, p. 638 
Bond of licensee^ discretion in respect of, § 3% p.. 
627 

Comp^sation, | 37, p. 631 
Oons^ to transfer of tights, § 45 
of powers, § 37, p, 630 
Efeatei^s iK)W€^, i 9 
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Licensing boards and officers—Continued, 

Discretion in granting or refusing license, § 38, 
pp. 632^36 

Examination, conduct of, § 34 
Fines or penalties, discretion as to amount, § 
63 

Hearing on application, § 39, p. 637 
Powers and duties, § 37, pp. 629-632 
Reinstatement of revoked license, power in re¬ 
spect of, § 44, p. 656 

Review of decisions, suspension of license, § 43 
Revocation of license. 

Discretion, § 44, p. 651 
Power vested in, § 44, p. 652 
Rules and regulations, § 37, p. 631 
Suspension of license, § 43 
Lien of tax, § 50, pp. 677-680 

Foreclosure, appointment of receiver, § 53, p. 689 
Validity of legislation imposing, § 20 
Lightning rod agents, § 30, p. 563 
Limitation of actions. 

Bond of licensee, action on, § 36, p. 629, n. 71 
Blue sky law, § 77, p. 796 
Collection of tax, § 62, p. 682, n. 35; § 53, p. 688 
RecoveiT of taxes paid, actions for, § 57, p. 703 
Stocks and securities, violation of law regulating 
sales, § 77, p. 788 

Linens, furnishing as service within statute imposing 
privilege tax, § 30, p. 576, n. 42 
Liquid carbonic acid gas, dealers in as subject to li¬ 
cense tax, § 30, p. 584 

Liquidating distribution. Blue Sky Law as applying 
to, § 76, p. 767, n. 62 

Liquidation sale, sales tax, receiver as liable for, § 
47, p. 662 
Livery stable, 

Keepers, § 30, p. 663 

Power to license, municipal corporations, § 10^ p. 
488 

Local governments, power to license, § 6 
Loeal legislation, licensing legislation in violation of 
constitutional restrictions, § 21, p. 529 
Localities, classification according to for purpose of 
tax, § 22, p. 546 

Location, sales tax, taxability as determined by, § 26, 
p, 554 

Locksmiths as subject of license or tax, § 30, p. 565 
Lottery tickets, dealers as subject to license tax, § 30, 
p. 684 

Criminal liability for violation of license, § 66 
Subject to license or tax, § 30, p. 585 
Lumber yard.s. 

Operation and effect pf license to operate, f 42, 
p. 642, n. 20 , 

Subject of license or tax, § 30, p. 569 
Machinery, dealers as subject to licence or tax, § ^ 
p. 585 

Machines. Slot machines, generally, post 
Magazines, exemption from license tax, § 31, p. 601 
Mail qrder offices, chain store tax, § 30, p. 6^, n., 
47 • ^ 

Mails, . ' 

Penalties in respect of license of privilege tax 
mailed in time, § 6^ 

Stock and securities, sale by use of, § 72,^p. 738 
Mandamus, refund, review of denial, § 57,4 p. 6^ 
Mandatory statutes, issuance of license, % $8, p; 633 


Manual laborers, power to exact license tax from, § 4 
Manufacturers, 

Exemption from, 

License taxes, § 31, p. 609 
Sales tax of commodities used, § 31, p. 619 
License as including right to sell manufactured 
products, § 42, p, 643, ru 21 
Liquor, § 30, p. 563 
Subject to tax, § 30, p. 563 

Market, owner of as subject of license or tax, § 30, 
p. 569 

Master and servant Employers and employees, gen¬ 
erally, ante 
Master plumbers, 

Corporations as eligible for license as, § 33 
Power to license, § 6, p. 468 
Subject of license or tax, § 30, p. 567 
Meals, 

Furnishing to public, § 30, p. 562 
Retail sales tax as applying to sales of, § 30, p. 
580, n. 78 

Meat, 

Dealers in as subject to license or tax, § p, 
585 

Exemptions from sales tax, § 31, p. 617 
Packing, § 30, p. 562 
Mechanical trades. 

Exemptions from license tax, § 31, p. 618 
Subject of license or tax, § 30, p. 564 
Medicines, sale according to prescription as taxable, 
§ 30, p. 576, n. 36 
Mediums of payment of tax, § 51 
Mercantile business or occupation, 

Power to license, municipalities, 110, p. 489 
Subject of license or tax, § 30, p. 568 
Messenger service, furnishing, § 30, p. 561 
Military service, discrimination in favor of persons 
having engaged in, § 22, p. 546 
Milk and milk products, 

Charge on farmers delivering as tax rather than 
license fee, § 3, p. 453, m 72 
Dealers in as subject to license or tax, i p. 
585 

Exemption from sales tax, § 31,^p. 617 
Mineral rights, stocks and securities, certificates rep¬ 
resenting as within law r^ulating sales, § 7^ p. 
765 

Mineral water, dealers in as subject to license or tax, 
§ sap. 584 

Ministerial acts, revocation of license, § 44, p, 650 
Ministers, preaching and teaching of as subject of U 
cense or tax, § 30, p. 564 

Minor infractions of law, revocation of license fdr, 

, 44, p. 650 

Misconduct, susp^ision of license on ground § 43 
Misdemeano:|;s, 

Blue sky law, violation of, § 78, p, 799 
Violation of license law as, § 66 
Modification, real property, revocable tp ire 

, ^ of , § 85 * , , - ; 

Money had and received, action as lying ^ r^wc 
of taxes and fees wrcmgealiy 
lected, 1*57, m 
i^enders, 

Oldssification for^pnipose of | 544 

.Power of state to license^ I ^ 4/&I 

of jta^ I Sa P* 563 
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Monopolies, 

Imposition of license fee for purpose of creating, 
§ 2, p. 451 

Municipal corporations, power to license as con¬ 
ferring power to create, § 10, p. 487 
Moral character. 

Eligibility requirements, § 33 
Refusal of license on ground of, § 38, p. 635 
Mortgages, lien of tax, priorities, § 50, p. 679 
Motion pictures, criminal liability for exhibiting with¬ 
out license, § 66 

Motions, licensing authority, grant of license without, 
§ 39, p. 638 
Motor fuel tax, 

Criminal liability for violation of laws, § 66 
IMstinguished from license fee, § 3, p. 453, n. 72 
Exemptions, § 31, p. 621 

Petroleum products within statute taxing, § 30, p. 
586, n. 49 
Motor vehicles, 

Dealers in as subject of license or tax, § 30, p. 
591 

Exemptions from license tax, used vehicles, § 31, 

p. 608 

Gasoline or other tax intended to tax privilege of 
operating, § 30, p. 586 

Multiple stores, graduated taxes, § 30, p. 592 
Municipal corporations, 

Amount of license fee or tax, jwwer of determin¬ 
ing, § 10, p. 482 

Apportionment of license fees and taxes among, § 
56, p. 605 

Auctions, power to license, § 10, p. 487, n. 25; p, 
488 

Charter provisions, power to license under, § 10, 
p. 485 

Classification of subjects for license, § 10, p. 483 
Collection of tax, power to provide for, § 10, p. 
482 

Construction of powers as to, § 10, p, 480 
Continuing power to license, § 10, p. 483 
Delegation of power to, § 10, p. 475 
Exercise of, § 12 

Enforcement of tax, power to provide for, § 10, p. 
482 

Exclusive license, power to grant, § 10, p. 487 
Exemptions from municipal license, § 31, p. 601, 
m 52; p. 615 
Construction, § 31, p. 605 
Extent of power to license, § 10, p. 480 
Gambling, power to license, § 10, p. 476, n. 3 
Gasoline-tax, 

Liability for, § 29 
Power to levy, | 30, p. 589 
Horse racing, power to license, § 10, p. 476, n. 3 
Implied power to license, §40, p. 478 
Liability for license or tax, § 29 
Licensing officers as municipal officers, f 37, p. 631 
limitations on power to license or tax, § 10, p. 486 
Monopolies, power to license,as conferring power 
to create, § 10, p 487 

tedinam^es and otj^ Xeg^^tive acts, generally, 
post ' , 

P^d^ orders, mcOTptiopa J&’om law regulating sale 
^enritles, S 75, ^ 


Municipal corporations—Continued, 

Prohibiting occupations or privileges, discretion 
in respect of, § 10, p. 487 

Refusal of license, power to license as including 
power to refuse, § 10, p. 487 
Regulation, iwwer to license for purpose of, § 10, 
p. 477 

Residence, imposition of license as affected, § 10, 
p. 485 

Revenue, power to license for, § 10, pp. 477, 479 
Statutory provisions, power to license under, § 10, 
p. 485 

Subject of license or tax, discretion in respect 
of, § 10, p. 482 

Territorial limitations, § 10, p. 484 
Vehicles, imposition of license or tax, § 30, p. 598 
Warrants, payment of tax by, § 51 
Mutuality, real property, license in respect of, § 80 
Naming occupations, licensing legislation, § 15, p. 508 
National banks. 

Imposition of state license or tax against, § 29 
Stock, Securities Act as applying to, § 75, p. 760, 
n. 18 

Nature of license, § 2, pp. 448-451 
Negative averments, indictment in criminal prosecu¬ 
tion, § 70 

Negligence, unlicensed person as authorized to recover 
damages for, § 60 

Negotiations, sale of securities. Blue Sky Law as ap¬ 
plying, § 76, p. 770 

New products, sales tax as applying to article used or 
incorporated into, § 30, p. 581 
Newspapers, 

Advertising, prohibitory legislation, § 17, n. 44 
Exemptions from license tax, § 31, p. 607 
Publication of, § 30, p. 562 
Sale of as subject of license or tax, § 30, p. 569 
Newsstands, exemptions from license taxes, § 31, p. 
609 

Nonprofit corporations, stocks and securities, exemp¬ 
tion of securities from law regulating sales, § 75, 
p. 766 

Nonprofit organizations, exemptions from privilege 
taxes, § 31, p. 612, n. 80 
Nonresidents, 

Imposition of license taxes on, § 26, p. 554 
Vehicle license requirements, § 30, p. 600 
Nonuser, real property license, termination by, § 8T 
Notaries public, power to license. 

Municipal corporations, § 10, p. 488, n. 28 
State, § 6, p. 467 
Note shavers, § 30, p, 563 

Notes, acceptance in payment of license fee, § 51 
Notice, 

Application for license, § 39, p. 637 
Ass^sment of tax, § 49, p. 673 
Revocation of license, § 44, p. 654 
Real property, f 94 

Termination of license, real property, § 87 
Nuisance, 

CJonduct of licensed business in such way as lo 
create, | 42, p. 641 

Regulation of business regardless of, § 26, i>* 
n. 33 

Number 

? r^^^sal ot Rcmse on ground, of* § BSjs ^ 
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Nursery stock, sale of as subject of license or tax, § 
30, p. 569 

Nurses, subject of license or tax, § 30, p. 564 
Oath, criminal prosecution, § 70 
Object of license, § 2, pp. 448H151 
Occasional sales, exemptions from sales tax, § 31 p 
619 

Occupation tax. 

Distinguished, § 3, pp. 455, 456 
Exemptions, § 31, p. 602 

Occupations and privileges, §§ 1-78, pp. 445-806 
Classification for purpose of license, § 22, pp. 535- 
548 

Definitions, § 1, pp. 445-448 
Distinction, § 3, pp. 451-461 
Duration of license, § 43 
Fees and taxes, generally, ante 
Form and requisites of license, § 40 
Lien of tax, § 50, pp. 677-680 
Nature of license, § 2, pp. 448-451 
Object of license, § 2, pp. 448-451 
Offenses, §§ 66-71, pp. 723-733 

Violation of license law as, f 66 
Operation and effect of license, § 42, pp. 640-646 
Ordinances and other l^lslative acts, generally, 
post 

Penalties, generally, post 
Persons entitled to license, §§ 32-36, pp. 623-629 
Power to license or tax, generally, post 
Proceedings to procure license, § 39, pp. 636-639 
Eegistration of dealers in certain commodities, 

§ 41 

Kevocation of license, § 44, pp. 649-658 
Stocks and Securities, generally,' post 
Subjects of License or tax, generally, post 
Termination of license, § 43 
Transfer of rights, § 45 

Unlicensed persons, rights and remedies, |§ 59-61, 
pp. 711-717 

Offenses, §§ 66-71, pp. 723-733 

Criminal prqsecption, generally, ante 
Violation pf license law as, § 66 
Office^ buildings, business of operating, § 30, p. 562 
Officers. Licensing board? and officers, generally, ante 
Official permit, nature as, § 1, p. 445 
OU d^ts, tax on privily of operating, 5 30, p. 590 
Exemption, § 31, p; 6^, n. 91 
or gas leases, stocks and securities, law r^ulat- 
, in;g sales of as applying to, 8 7?;, p. 7^ 

<M pr gas wells, occupations in 'connecticm with as 
, subject to license or tax, 8 30, p. 561 
^1 production,, power to li^nse, state, 8 6> P- ^ > 
^^eopargarine, dealers a? subject to license or tax, I 
,ao, p. 585 , , . , : 

O^raHon, validity pf legislation talcing business ac- 
‘cording to, § IS, p. 516 / 

Op^ation and effect, / ' ‘ 

License, § 42, pp. 64(^-^ ^ ^ 

Real prop^ty licenses,^ i PP-^ 810^13 i 
Ordinances tand other act?, 4 13, ’ 

492-496 , ^ '■ " * ' ‘ 

$|ocks and securiti^, ^ . I, r ^ 

Laws 

" ^ License fo^P- i 

W.l i' 

T63, n, 01 ' ) ' ' ’ 

f^Pi^^iv^ei^ li^lisiing: t 


Options to purchase, blue sky law as applying to, § 76, 
p. 768 

Optometrist, sales tax as applsing to, § 30, p. 578 
Orchard products, exemptions from license tax, § 31, 

p. 616 

Ordinances and other legislative acts, §8 12-25, pp 
492-552 ^ 

Administrative bodies or officials, validity of 
enactment establishing, § 15, p. 508 
Advertising, prohibitory r^ulations, § 17, n. 44 
Amendment, § 14, pp. 496-500 
Amount, 

Discretion of legislative body, 8 18? P- 518; 8 
19, p. 521 

Reasonableness as to, § 19, pp. 516-525 
Aimulment of law imposing tax, effect of, § 14, p, 
499 

Apportionment of tax or license, discretion as to, 
§ 18, p. 515 
Arbitrariness, § 16 
Burden of proof, reasonableness, § 16 
Certainty, 8 15, p 507 
Fee or tax, 118, p 512 

Classification for purpose of license, § 22, pp 5^ 
548 

Collection of tax, § 52, p. 6^ 

Validity of provisions for, § 20 
Constitutionality, f§ 21-24, 527-552 

. Presumption, § 13, p. 495 

Construction and operation, § 13, 4^-496 

Definiteness, fee or tax, § 18, p. 512 
Discretion of legislative branch as to, f 15^ p 
504; ^18, pp. 513, 515; § 19, p 521 
Discrimination, § 22, p 534 
Eligibility for license as dependent on terms, § 33 
Enforcement of tax, validity of regulation, § 20 
Equality, constitutional requiremente, § 2^, pp^ 
630-535 

Exemptions from license requirements, c<mstxiie- 
tion, § 31, p 603 
Fees and taxes, 

Liability as d^>endent on, § 46 
Reasonableness of amomat, 8 10, pp 516-^ 
Validity of provisions with respect to^ § 18, 
I^. 512-616 

Fixed fee <k tax, validity of l^islation impos¬ 
ing, § 18, p 514 

Form and requisites of Ucmise, 8 40 
Geographic uniformity, § 22, p. 635 
Graduated fee or tax, validity oi legislation pro¬ 
viding f<H-, 118, p 514 

Impartiality, constituticaral requirement, f 22, p. 
533 


Buplied repeal^ 814, p 497 
Isdictoent or information, following language of 
. ordinance,,§ to ' . 

Judicial intermxe^oe, § 15, p 504 
idberal coBstoH^lbn, 110^ p ^ 

Idmitation'on power to 8 15,. 

of re- 
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Ordinances and other legislative acts—Continued, 
Presumptions, 

Reasonableness, § 16 

Amount of tax, § 19, p. 524 
VaUdity, § 13, p. 495 
Procedure, compliance with, § 39, p. 636 
Prohibitory legislation, § 17 
Rate of tax, discretion of legislative body, § IS, 
p. 513 

Reasonableness, § 16 

Amount of tax, § 19, pp. 516-525 
Repeal, § 14, pp. 496-500 

Restraint of trade, validity of regulation in, § 16 
Retroactive or prospective operation, § 13, p. 494 
Statement of purposes as essential, § 15, p. 508 
Strict construction, § 13, p. 495 
Uniformity, constitutional requirement, § 22, pp. 
530-535 

Validity, §§ 15-25, pp. 500-552 
Presumption, § 13, p. 495 

Violation of constitutional provisions, § 21, pp. 
527-530 

Outdoor advertising. 

Power to license, state, § 6, p. 468 
Prohibitory regulation of, § 17, n. 44 
Oysters, packers and carriers of, § 30, p. 563 
Packing house, 

Agents, § 30, p. 563 

Products, dealers as subject to license or tax, § 
30, p. 585 

Painters as subject of license or tax, § 30, p. 565 
Parades or processions. 

Criminal liability for holding without license, § 
66 

Fee for licensing as license fee, § 3, p. 453, n. 69 
Holding as subject to license tax, § 30, p. 597 
Parol agreement, real property, creation of license in 
respect of, § 80 

Partial invalidity, act or ordinance imposing license 
tax, § 15, p. 504 
Parties to actions. 

Blue sky laws, violations of, § 77, p. 789 
Action on bond, § 77, p. 793 
Bond of licensee, action on, § 36, p. 629 
Collection of tax, § 53, p. 688 
Injunction, § 58, p. 709 
Penalties, enforcement, § 65 
Recovery back of taxes paid, § 57, p. 704 
Partnership, 

Blue sky laws as applying to, § 74, p. 755 
Contract by unlicensed partnership, enforceabil¬ 
ity, § 59, p. 715 

Criminal liability for violation of license law, § 
67 

Xriabality for tax, § 47, p. 659 
Protection afforded under license to partner or 
. partnership, § 42, p. 643 
Real property license, termination by dissolution, 
§ 87 

Stocks and securities, law regulating sale as ap¬ 
plying to, § 74, p. 755 
Patent medicines. 

Advertising as subject to license or tax, §.30, p. 
560 

Peslers ^ subject to license or tax, § 30, p. 585 
P^4^#3tbi^kers, 

states, §6r|fc 


Payment of tax. Fees and taxes, ante 
Peddlers, 

Classification for purpose of tax, § 22, p. 544 
Subject to tax, § 30, p. 563 
Penalties, § 62-65, pp. 717-723 
Abatement or remission, § 65 
Accrual of liability, § 64 
~ Amount or extent, § 63 

Blue sky laws, punishment for violation of, § 78, 
p. 805 

Bond or other security for payment of, § 36, p. 627 
Collection of tax by imposition of, § 55 
Construction of provisions enclosing, § 62 
Exclusiveness, § 44, p. 652 
Interest in addition, § 63 

License fee, payment as relieving from liability, § 
46 

Nonpayment of tax, validity of requirement, § 20 
Power to impose, § 62 
Purpose of, § 62 

Strict construction of acts and ordinances pro¬ 
viding for, § 13, p. 496 
Violation of license law, § 71, p. 732 
Perishable farm products, vendors as exempt from 
license tax, § 31, p. 616 
Permissive way, real property license, § 79 
Permit, synonymous term, § 1, p. 445 
Personal privilege, license as conferring, § 2, p. 449, 
n. 44; § 42, p. 641 

Personal property, situs for license and tax purposes, 
§ 26, p. 556 

Personal services, sales tax as applying to, § 30, p. 
576 

Persons entitled to license, §§ 32-36, pp. 623-629 
Persons subject to license. Subjects of license or tax, 
generally, post 
Petroleum products, 

Dealers as subject to license or tax, § 30, p. 585 
Producers of as subject of license or tax, § 30, p> 
563 

Pharmacists as subject to tax, § 30, p. 563 
Photographers, subject of license or tax, § 30, p. 563 
Photostater, sales tax as applying to, § 30, p. 577, n. 
58 

Physicians, subject of license or tax, § 30, p. 563 
Pilots, subject of tax, § 30, p. 563 
Pinball machines, revocation of license, § 44, p. 649,. 
n. 16 

Place of business, transfer of license on change of, § 
45 

Plasterers as subject of license or tax, § 30, p. 565 
Pleading, 

Amendment, actions for violation of law regulat¬ 
ing sale of securities, § 77, p. 791 
Blue sky law, actions growing out of sale of se¬ 
curities in violation of, § 77, p. 790 
Action on bond, § 77, p. 797 
Bond of licensee, action on, § 36, p. 629 
CJollection of tax, 

Action for, § 53, p. 689 
Injunction against, § 58, i>. 710 
Complaint, 

Coilectiop of tax, action for, § 53, pi 689 
Crimiiml prosecntima, § 70 
Revocation of Rcense, proceedings for, § Mi 
p.653 , 

license^ proceedix^ for, § ^ 
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Pleading—Continued, 

Compliance with license for, action on contract, § 
59, p. 716 

Injunction, collection of tax, § 58, p. 710 
Penalties, enforcement, § 65 
Real property license, actions by licensee, § 96 
Recovery of taxes paid, actions for, § 57, p. 704 
Revocation of license, proceedings for, § 44, p. 654 
Stocks and securities, actions arising out of trans¬ 
actions involving, § 77, p. 790 
Pleasure vehicles as subject to license, § 30, p. 599 
Pledge orders, municipal corporations, exemption from 
law regulating sale of securities, § 75, p. 766, n. 69 
Pledged securities, blue sky law as applying to, § 74, 
p. 756 

Plumbers and plumbing. 

Corporations as eligible for license, § 33 
Criminal liability, engaging in operation without 
license, § 66 

Pee for licensing as license fee, § 3, p. 453, m 69 
Power to license. 

Municipal corporations, § 10, p. 488 
State, master plumbers, state, § 6, p. 468 
Restrictions in respect of license, § 42, p. 645 
Retail sales tax as applying to sale of supplies 
to, § 30, p. 580, n. 78 
Revocation of license, § 44, p. 651, n. 46 
Subject of license or tax, § 30, p. 567 
Suspension of license, § 43, n, 79 
Police power, 

Act or ordinance requiring license, enactment in 
exercise of, § 15, p. 504 

Disposition of revenue accruing under, § 56, p. 
694 

License fee or tax imposed in exercise of, § 3, p. 
452 

Licensing under, § 4 

Municipalities, power to license under, § 10, p. 
477 

Penalty provision based on, § 62 
Prohibitory legislation in exercise of, § 17 
Revocation of license in exercise of, § 44, p. 649 
States, licensing in exercise of, § 6, p. 465 
Stock and securities, regulations of sale under, § 
72, p. 734 

Police warrants, payment of tax by, § 51 
Political subdivisions, states, power to impose license 
tax on, § 6, p. 472 

Poll tax, licensing legislation as in violation of con¬ 
stitutional provisions prohibiting, § 21, p. 529 
Double taxation, § 24, p. 552 
Pool rooms, power to license, state, § 6, p. 467, n. 13 
Possession, license, requirements as to, § 42, p. 645 
Posting license, regulation requiring, § 42, p. 645 
Power to license or tax, §§ 4-11, pp. 461-492 
Agencies of state, § 9 
Boroughs, § 9, n. 75 
Concurrent powers, § 11 
Congress, § 5 

Construction and extent of power, municipal cor¬ 
porations, § 10, p. 480 
Counties, § 9 

Exclusive power, § 11 
Exclusive power, § 11 

Extent of power, municipal corporations, | 10, 
p. 480 

Levee district, § 9, n. 75 


Power to license or tax—Continued, 

Local government, § 5 
Municipal corporations, § 10, pp. 475-490 
Exclusive power, § 11 
Police power, generally, ante 
Power to exact, as included, § 4 
Price-fixing power distinguished, § 4, n, 45 
States, § 6, pp. 464-472 

Exclusive power reserved, § 11 
Resumption of delegated power, § 8 
Subdivisions or agencies of, § 9 
Subdivisions of state, § 9 
Towns, § 9 
Villages, § 9 

Practice of law, power to license, municipal eorirora- 
tions, § 10, p. 488 

Preaching as subject of license or tax, § 30, p. 564 
Preliminary injunction, collection of tax, § 58, p. 709 
Premature suit, injunction, collection of tax, § 58 
p. 709 

Preorganization subscription, capital stock, validity, 
§ 77, p. 779 

Prepayment of tax, validity of requirement, § 20 
Prescriptions, sales of as taxable, § 30, p. 576, n. 48 
Presumptions, 

Blue sky law, actions involving violation of, § 77, 
p. 792 

Collection of tax, 

Actions for, § 53, p. 690 
Injunction against, § 58, p. 709 
Criminal prosecution, § 71, p. 731 
Exemptions from license, § 31, pp. 603, 616 
Fees and taxes, reasonableness, § 19, p. 524 
Ordinances and other legislative acts, 
Reasonableness, § 16 
Validity, § 13, p. 495 
Penalties, actions to enforce, § 65, n. 39 
Reasonableness of tax imposed, § 19, p. 524 
Recovery back of taxes paid, actions for, § 57, p. 
705 

Previous misconduct, refusal of license on ground of, 
§ 38, p. 635 
Price-fixing, 

Licensing legislation for purpose of, validity, § 
15, p. 505, n. 83 

Power distinguished from power to license or tax, 
§ 4, n. 45 

Principal and agent. Agents, generally, ante 
Printer, sales tax as applying to, § 30, p. 577, n. 58 
Priority, lien of tax, § 50, p. 678 
Private bankers, § 30, p. 563 

Private business, vehicles used in as subject to license, 
§ 30, p. 599 
Privilege tax, 

Distinguished, § 3, p. 455 
Property tax distinguished, § 3, p. 458 
Privileges. Occupations and privileges, generally, 
ante 

Procedure, 

Recovery of. 

Fees and taxes wrongfully collected, § 57, p. 
703 

Seized property, § 65 
Revocation of license, § 44, p. 653 
Susp^ision of license, § 43 
Proceedings to procure license, § 39, pp. 636-639 
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Process, 

Blue slcy laws, service of in actions arising from 
violation, § 77, p. 780 
Collection of tax, actions for, § 53, p. OSS 
Processing, 

Bxomptionsi from sales tax of commodities ns(‘d 
in, § 31, p. 010 

Sales tax as applying to articles used in, § 30, p. 
581 

Produce, dealers as subject to license or tax, § 30, p. 
585 

Production, oxempf ion from sales tax of commodities 
entering into, § 31, p. 010 
Professions, 

Occupation as, § 1, p, 440 
Sales tax as applying to services, § 30, p. 570 
Subject to license or tax, § 30, pp. 500, 503 
Profit, 

Business or trade carried on for as subject, § 27; 
§ 30, p. 600 

Vehicles used for, § 30, p, 600 
Progressive tax, validity of regulation providing for, 
§ 22, p. 540 

Prohibition of occupation or privilege, 

Imposition of license fee for purpose of, § 2, p. 453 
Municipal corporations, discretion as to, § 10, p. 
487 

Prohibitory, 

Legislation, 8 17 

License, counties, power to impose, § 0 

Tax, validity of legislation providing for, § 10, 

p. 610 

Promotional purposes, sales tax as applying to serv¬ 
ice for, § 30, p. 678, n. 62 

Proof, Issues, proof and variance, generally, ante 
Property, 

License as, § 42, p. 041 

Personal property, situs for license and tax pur¬ 
poses, § 20, p. 550 
Keal property, generally, post 
Property right, license as, § 2, p. 440 
Property tax, 

Distinguished, { 3, p. 457 

Exemption from as including license taxes, | 31, 

p, 002 

Pro rata fees, license issued for portion of year, § 48, 
p. 605 

Prospective operation, ordinances or other legislative 
acts, 5 13, p. 404 
Protest, 

Payment of tax under, validity of legislation re¬ 
quiring, 8 20 

Becovory back of payment under, § 57, p. 702 
Provisional remedies, collection of tax, 8 53, p. CSO 
Public accountants, 

Revocation of license, 8 44, p. 051, n. 44 
Subject of tax, § 30, p. 503 
Public amusements, 

Reselling tickets to, criminal liability for engag¬ 
ing in business without license, 8 00 
Public corporations, ' 

Stocks and securities, exemptions of law regu¬ 
lating sales of, 8 76, p. 766 
Public health and morals. 

Power to license or tax occupations affecting, J 4 
Suspension of license to protect, 8 43 
Public hearing, 

Application for license, 8 39, p. 637 


Public markets, 

Occnpyinfi^shinds as subject to license or | 
Public morals or welfare, 

„ occupations affecting a 

Public oillcers, 

Wcense as conferring powers or privileges «f » 
2, p. 450 ® ^» 


Public policy, 

Mtmiclpnl corporations, licensing ordinan<w hi 
i'onflict witli, § 10, p. 47C ® 

Public purpos(‘«, 

Licensing legislafion in violation of constitutional 
r<'(|uiroments of levy of tax for, § 21 n » 
iniblic scales, ’ 

Operating as subject to license or tax, § 30, p 69 t 
P ublic service companies, 8 30, p. 503 
l^ublio welfare, 

Object as requiring conduct of occupation m ao 
cordance with, 8 2, p. 450 


Publication of notice, application for license 5 3 ft 
p. 037 ' * ^ 

Publications, sale of as subject of license or tar k 
30, p. 500 

Punishment. Penalties, generally, ante 
Purposes, 8 20, p. 553 ^ 

Licensing legislation as required to state, § w 
p. 508 


Quaai-munieipal corporations, delegation of power to: 

8 10, p. 475 ^ 

Questions for jury. Jury QuGhStions, generally, ante 
Questions of law and fact, 

Blue sky law. 

Actions involving violations of, § 77, p. #6 
Action on bond, 8 77, p. 707 
Prosecutions for violation of, § 7A p. 804 
Criminal prosecution, 8 71, p. 732 
Real property, creation of license, 8 83 ^ 

ReaHonableneHS of amount of tax, 8 19, p. 
Recovery back of taxes paid, actions for, f 
706 


Racing, power to license, state, § 6, p. 468 
Railroad engineers, subject of license or tax, § 

505 h 

Railroad tickets, dealers as subject to license or 
8 30, p. 686 
Rate of tax. 

Assessment as required to show, 1 49, p. 674 
Discretion of legislative body as to, § 14 
Ratification, 

Blue sky laws, contracts In violation of, 

777 

Real property, license in respect of, § 80^ 

Real property, 88 79-96, pp. 806-822 

Abandonment, termination of license for, § 
Acquiescence, implied license as result of#'133 
Actions for damages, 8 90 
Agents, 

Creation by, 8 

Protection as extending to, 8 84, p. 812 
Assignability, 8 86 

Assumpsit, remedy of licensor by way of. If# 
Boundary lines, Implied license from 
respecting, 8 81 

Burden of proof, existence of license; I ^ 
Burial lot, deed conveying as, § 79, n. ^ 
Consent to assignment, 8 86 


1148 



INDEX TO LICENSES 


Real property—Continued, 

Consideration for license in respect of, § 80 
Revocation of license given for, § 91 
Contract, license as, § 84, p. 810 
Conveyance of land, revocation of license by, § 93 
Creation, §§ 80-83, pp. 807-810 
Customs and usage, implied license, § 81 
Dealers as subject to license or tax, § 30, p. 585 
Deed, revocation of license created by, § 89 
Definition, § 79 
Demise distinguished, § 79 

Destruction of subject matter, termination by, § 
87, p. 814 
Distinctions, § 79 
Duration of license, § 87 

Easements, revocation of license partaking of 
character of, § 89 

Eminent domain, termination of license by tak¬ 
ing premises under, § 87 
Encroachment, remedies of licensor, § 96 
Estoppel to deny title of licensor, § 84, p. 810 
Evidence, 

Actions by licensee, § 96 
Creation of license, § 83 
Exclusiveness of license, § 84, p. 812 
Executed license, 

Assignment, § 86 
Revocation, § 90, pp. 816-819 
Execution, termination of license by sale of prop¬ 
erty under, § 87 

Force, use of by licensee, § 84, p. 812 

Fraud, injunction against revocation, § 90, p. 818 

General pulfiic, implied license, § 81 

Grant distinguished, § 79 

Implied license, § 81 

Revocation, § 90, p. 818 
Interest or estate of licensee, § 84, p. 810 
Invitee as special class of licensee, § 79 
Jury questions, existence of license, § 83 
Justification to licensee, § 84, p. 811 
Lease of land, revocation of license by„ § 93 
Manner of performing acts licensed, § 84, p. 812 
Modification of revocable license, § 85 
Mortgaging land, revocation of license by, § 93 
Mutual licenses, revocation, § 89 
Nature of license, § 79 
Nonuser, termination of license by, § 87 
Notice, 

Revocation of license, § 94 
Termination of license, § 87 
Obstructing use of land, revocation of license by, 
§ 93 

Occupancy as agent of owner, § 84, p. 811 
Operation and effect, § 84, pp, 819-813 
Parol license, 

Creation by, § 80 
Revocation, § 90, p. 818 

Partnership, termination of license to by dissolu¬ 
tion, § 87 

Permissive way, § 79 
Personal nature of privilege, § 79 
Persons to whom license available, § 84, p. 812 
Persons who may create, § 82 
Pleadings, actions by licensee, § 96 
Products of land taken under license, title to, § 
84, p. 811 

Protection to licensee, § 84, p. 811 


Real property—Continued, 

Questions of law and fact, creation of license, § 
83 

Ratification of license in respect of, § 80 
Rebuilding or repair, license to construct or build 
as including, § 84, p. 812 
Remedies of licensor and licensee, § 96 
Reservations, implied license, § 81 
Revocation of license. 

Consideration, license based on, § 91 
Executed license, § 90, pp. 816-819 
Implied revocation, § 93 
Interest, license coupled with, g 92 
Mode of, § 93 
Mutual licenses, § 89 
Nonuser, § 87 
Notice of, § 94 
Operation and effect, § 95 
Parol license, g 90, p. 818 
Partially executed license, g 90, p, 816 
Persons who may revoke, § 89 
Reimbursement of licensee for expenditures, 
§ 90, p. 817 

Removal of property, g 95 
Retroactive effect, § 95 
Right to revoke, g 89 
Sale of land, g 93 

Termination by, g§ 88-95, pp. 815-821 
Servants, protection as extending to, g 84, p. 812 
Structures placed on premises, duty to remove, 
§ 84, p. 811 

Tax title, licensee as precluded from acquiring, 
§ 84, p. 810, n. 79 
Termination of license, § 87 
Attempted assignment, g 86 
Revocation, ante, this head 
Time of performing acts authorized, | 84, 812 

Title as vesting in licensee, § 84, p. 810 
Written instrument, - creation by, g 80 
Reasonableness, licensing legislation, g 16 
Amount of tax, g 19, pp. 516-525 
Re-assessment of tax, notice and hearing, g 49, p. 673 
Receipt for license fee or tax regarded as license, g 
40 

Receipts, validity of legislation taxing business ac¬ 
cording to, g 18, p. 515 
Receivers, 

Collection of tax, foreclosure of tax lien, g 53, p. 
689 

Liability for tax, g 47, p. 659 
Penalty accruing during receivership, liability, g 
64 

Sales tax, liability for, g 47, p. 662 
Recovery back of taxes paid. 

Evidence in action, § 57, p. 705 
Interest, g 57, p. 705 
Limitation of actions, g 57, p. 703 
Parties to actions for, g 57, p. 704 
Pleading in action for, g 57 p. 704 
Procedure in actions for, § 57,. p. 703 
References, persons responsible, g 67 
Refunds, 

Fees and taxes, § 57, pp. 696-700 
Gasoline tax, collection of tax by deduction from, 
g 52, p. 682, n. 39 

Validity of statute authorizing, g 21, p. 530 
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Refusal of license, 

Discretion of licensing boards and officers, § 38, 
pp, C32->63G 

Municipal corporations, power to license as in¬ 
cluding power to refuse, § 10, p. 487 
Registered nurses, subject of license or tax, § 30, p. 
5G3 

Registration, 

Criminal liability for fuibire to register, § 00 
Dealers in certain commodities, § 41 
Stocks and secmrith's, post 
Regubition charge, defined, § 1, p. 448 
Regulations. Rules and regulations, gemu-ally, post 
Reinstatement, revoked license, § 44, p. 050 
Relation back, § 42, p. 044 
Religious organizations, 

Exemptions from license tax, § 31, p. 012 
Solicitors or canvassers as subject to license or 
tax, § 30, p. 500 

Religions publications, exemptions from license tax, 
§ 31, p. 007 

Remedies. Actions, generally, ante 
Renewal of license, 

Notice and opportunity for bearing, § 80, p. 038 
Bight of, § 42, p. 041 
Time for application, § 30, p. 037 
Repairmen, sales tax as applying to sales of material 
to, § 30, p, 578 

Repeal, ordinance or act imposing, § 14, pp. 400-500 
Requisites of license, § 40 

Resale, sales tax as applying to sale for purpose of, 
§ 30, p. 580 

Rescission, order granting license, § 3D, p. 638 
Residence, 

Discrimination based on, § 22, p. 547 
Municipal corporations, imposition of license as 
affected, § 10, p/485 

Resolutions, licensing authority, grant of license with¬ 
out, § 39, p. 638 

Restaurants, retail sales tax as applying to sale of 
meals, § 30, p. 580, n. 78 

Restraint of trade, licensing legislation in, validity, § 
16 

Retailers, 

Chain store tax, § 30, p. 501 
Classification for purpose of tax, § 22, p. 544 
l^ower to license, municipalities, § 10, p. 480 
Sales tax, generally, post 
Retroactive operation, 

Blue sky laws, § 72, p. 740 

Exemptions from license, amendment making, § 

. 31, p. 000 

Ordinances or other legislative acts, § 13, p. 494 
Validity, § 15, p. 502 

Revocation of license, real property, § 05 
Return of tax, § 40, p. 672 
Revenue, 

Confiscatory or prohibitive tax imposed for pur¬ 
pose of, validity, § 10, p, 520 
Equality and uniformity of taxes imposed for, 
§ 22, p. 531 

Licensing for purpose of raising, § 20, p. 553 
County, § 0 

Municipal corporations, § 10, pp. 477, 470 
State, 8 0, p. 465 
Validity, § 15, p. 504 
Object of license as raising, § 2, p. 450 


Revenue—Continued, 

l*owor to tax for as including power to license 
§ 4 ^ > 

Tax for distinguished, § 3, p. 451 
Review. Appeal and error, generally, ante 
Revoealloii of liecihse, § 44, pp. 040-058 
R(^al property, ante 

Recovery back of portion of tax paid, 5 57 « 7 m 
Stocks and se(*nritios, § 73, p. 746 ’ ® 

Rogislralion as dealer or broker, § 73 p 752 
Road machinery, dealers as subject to licens'e or 
§ 30, p. 585, n. 37 

Rolling ebairs, operating as subject to license or tay 
§ 30, p. 507 
Rules and n‘gidations, 

Acts^or ordinances intended for, validity, § 15 , p. 
Amoun^t of tax as limited to expense of, § 19 , p 


Fees and taxes, 

Inability imposed by, § 46 
States, delegation of power, § 7 
Imposition of license for purposes of, § 26, p. 55 a 
Licensed business or privilege as subject to I 
42, p. 614 ’ ^ 

Licensing boards and officers, § 37, p. 631 
Municipal corporations, power to license for pur¬ 
pose of, § 10 , p. 477 
8 t(K‘ks and sectirities, generally, post 
Rural olect.ric co-orxu’ativo corporations, exemptions. 
§ 31, p. 013, n, 80 

l^ural mail carriers, gasoline road toll, state law im¬ 
posing as tax on federal agency, § 6 , p. 471, a 4 g 
Sales, 

Check, injtmction, collection, § 58, p. 710 
Installment sales as subject to license or tax, 5 
30, p. 508 ^ 

Liability of seller for tax, validity of legislati^ 
respecting, § 20 

Preparation of commodities for sale, § 30, p. 
Securities. Stock and securities, post 
Tax. Sales Tax, generally, post 
Sales tax, § 30, pp. 570, 579 
Amount of tax, § 48, p. 600 
Colleetion, § 52, pp. 683, 684 

Agent for collection, seller as, § 52, p. 685, 
liefusal to collect, penalty, § 64, n. 6 
Computation of, § 48, p. 600 
Credit sales, computation of tax, § 48, p. 667 
Defined, § 1, p. 448 

Distinguished, § 3, p. 452, n. 68 ; p. 456 
Exemptions, § 31, pp. 601, 607 

Federal agency, exemption from state tax, | 
6 , p. 471 

Gasoline or other petroleum products, § SO, ^ 
587 

License or privilege tax in addition as doutii 
taxation, § 24, p. 652 
Limitation of actions, § 53, p. 688 , n. 97 
Mercantile transactions, § 30, p. 570 
rersons liable for, § 47, p. W 
Plumbers as subject to, § 30, p. 668 
Property tax distinguished, § 3, p. 459 
Purpose of imposing, § 2 , p. 450, n. 54 
Rate, validity as affected, § 18, p. 513 
Receivers, liability for, § 47, p. 662 
Refund, § 57, p. 698 

Rules or regulations in respect of, § 37, p. 632 
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Sales tax—Continued, 

Seller as liable for, § 47, p. 660 
Situs as controlling in determining liability, § 26, 
p. 554 

Subject matter, § 30, p. 572 
Territorial limitations, § 26, p. 555 
Trustee in bankruptcy, liability for, § 47, p, 663 
Waiver of exemption from, § 31, p. 610 
Salesmen, 

Automobile dealers, license requirements, § 30, p. 
592 

Stocks and securities. 

Law regulating sales of as applying to, § 74, 
p. 758 

Liability in respect of transactions in viola¬ 
tion of law regulating sale of, § 77 , p. 786 
Subject to license requirement, § 30, p. 565, n. 84 
Salvage, 

Business of as subject of license or tax, § 30, p. 
560 

Sales as subject to tax, § 30, p. 571, n. 74 

Samples, distribution as subject to license or tax, § 
30, p. 597 

Scarce articles, exemptions from use taxes, § 31, p. 
610 

Scenic beauty, licensing regulations for preservation 
of, validity, § 15, p. 505, n. S3 
School districts, privilege or use taxes as applicable 
to, § 29 

Scire facias, collection of tax, § 54 
Seal, license as required to be under, § 40 
Real property, § 80 
Second hand articles, 

Criminal liability for dealing in without license, 
§ 66 

Secondhand dealers. 

Subject of license or tax, § 30, p. 590 
Securities. Stocks and securities, generally, post 
Securities and Exchange Commission, powers under 
federal Securities Exchange Act, § 73, p. 748 
Security, licensee, § 36, pp. 626-629 
Security companies as subject to license or tax, § 30, 
p. 561 

Seeds, retail sales tax as applying to sale of for 
cultivation, § 30, p. 580, n. 78 
Seizure and sale of property. 

Collection of tax by, § 54 
Penalties, enforcement, § 65 
Seizures, property liable for tax, validity of legisla¬ 
tion authorizing, § 20 

Semi-public institutions, exemptions, § 31, p. 612 
Sentence. Penalties, generally, ante 
Service of process, blue sky laws, actions arising from 
violation of, § 77, p. 789 
Services, 

Sale or furnishing of as taxable, § 30, p. 575 
Sales tax as applying to sales to persons provid¬ 
ing, § 30, p. 578 

Unlicensed persons, right of recovery, § 59, p. 
714 

Set-off and counterclaim, collection of tax, action for, 
§ 53, p. 687 
Severance tax. 

Collection of, § 52, p. 686 
Defined, § 1 , p. 448 
Persons liable, § 47, p. 663 

Shipping cases, e^temptions from sales tax, § 31, p. 
621 


Shoe repair, sales tax as applying to, § 30, p. 578, n,n, 
70, 71 

Shop license, personal privilege to practice occupations- 
under, § 42, p. 642, n. 20 
Shows. Theaters and shows, generally, post 
Signature, license, § 40, n. 30 
Signs, exemptions from license taxes, § 31, p. 609 
Silver, retail sales tax as applying to sales to United* 
States, § 30, p. 580, n. 78 
Single acts. 

Criminal liability, § 66 
Blue sky law as applying to, § 76, p. 771 
Situs, sales tax, taxability as determined by, § 26, p. 
554 

Slaughter houses, § 30, p. 562 
Slot machines, 

Forfeiture as penalty for unlawful operation, | 
63, n. 97 

License fee as tax, § 3, p. 453, n. 72 
Operation or keeping as subject to license or tax, 
§ 30, p. 598 

Revocation of license, § 44, p. 649, n. 16 
Uniformity, lack of as result of voting against li¬ 
censing in certain counties, § 22, p. 547, n, 70 
Social club, sale of food or drink as subject to tax, 
§ 30, p. 572, n. 86 
Social securities, sales of. 

Installment, § 72, p. 737, n. 96 
Private transaction, § 72, p. 737, n. 3 
Soda water, dealers in as subject to license or tax, 
§ 30, p. 585 
Soft drinks, 

Dealers in as subject to license or tax, § 30, p. 585* 
Power to license sale or delivery, municipal cor¬ 
porations, § 10, p. 488, n. 28 
3.2 beer as included within license to sell, § 42,, 
p. 643, n. 21 
Solicitation, 

Funds, § 30, p. 564 

Sale of securities, blue sky law as applying, ^ 
76, p. 770 

Solicitors, subject of license or tax, § 30, p. 596 
Special legislation, licensing legislation in violation 
of constitutional restriction, § 21, p. 529 
Special privileges, license requirements, § 30, p. 597 
Speculative securities, sale of securities, law regulat¬ 
ing as applying to, § 75, p. 762 
Spring water, dealers in as subject to license or tax, 
§ 30, p. 584 

Stage drivers, subject of license or tax, § 30, p. 599 
Stamps, 

Collection of tax by requiring, § 52, p. 682 
Stamps, 

Payment of tax by fixing, validity of requirement, 

' § 20 

Penalty, refund of tax, § 64 
Re-use or counterfeit of, penalty, § 64, n. 6 
Standby equipment, exemptions from license tax, §- 
31, p. 610 
States, 

Agencies of, 

Power of municipality to levy tax on, | 10^ 
p. 476 

Subject of license or.tax, f 29 
Delegation of power to license or tax, § 7 
Licensing officers as state officers, § 37, p. 631 
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States—Oontintied, 

Power to license or tax, § 6, pp. 464-472 
Delop:{ition of power, § 7 

Resumption of delegated power, § 8 
Exclusive power reserved, § 11 
Subdivisions or agencies of, § 9 
•Sales of stocks and securities, power to regulate, 
§ 72, p. 733 

Statement of purposes, licensing legislation, § P- 
608 

Statutory provisions. 

See, also, Ordinances and other legislative 
acts, generally, ante 

Bond of licensee, liability measured by, § 36, p. 
628 

Collection of tax, § 52, p. 082 
Compliance with as essential to grant of license, 
§ 32 

Delegation of power by state, § 9 
Eligibility for license as dependent on terms of, § 
33 

Exemptions from license re<iuiromonts, § 31, p. 
601 

Construction, § 31, p. 603 
Pees and taxes, 

Amount as governed by, § 47, p. 664 
Liability as dependent on, § 46 
Form and requisites of licenses, § 40 
Indictment or information, following language of 
statutes, § 70 

Licensing boards and officers, § 37, p. 630 

Discretion in granting or refusing license, § 
38, p. 032 

Lien of tax, J 60, p. 677 

Municipal corporations, power to license under, § 
10, p. 485 

Procedure, compliance with, § 30, p. 636 
Refund of fees or taxes, application in compliance 
with, § 67, p. 697 
Revocation of license, § 44, p. 649 
Use tax, § 30, p. 670 
Steam, 

Engineers and fitters as subject of license or tax, 

§ 30, p. 665 

Sales of, tax on, § 30, p. 676 
:Steamship, 

Agents, subject of license or tax, § 30, p. 664 
Tickets, dealers in as subject to license or tax, § 
30, p. 585 

Stockholders^ liability, blue sky law, purchasers of se¬ 
curities violating as incurring, § 77, p. 778 
Stocks and securities, sales of, § 72-78, pp. 733-806 
Action against securities and exchange commis¬ 
sion, § 73, p. 763 

Action to recover for violation of law regulating, 

§ 77, pp. 787-798 I 

Advice of counsel as defense in action to recover 
for violation of law, § 77, p. 787 
Agents, 

Liable in respect of transactions in violation 
of law, § 77, p. 786 

Criminal responsibility, § 78, p. 800 
Within law regulating, § 74, p. 768 
Amount recoverable in action for violation of law 
respecting, § 77, p. 796 

Annuity contracts as within law regulating, § 76, 
p. 761, n. 21 » » I 


Stocks and securities, sales of—Continued 

law’respecting, 

Application for license, § 72, p. 733 
Application of laws regulating, § 74 n 755 
Approved securities only as permitted, S 72 n 
Association as within law regulating § 74’ „ 7S 
Benevolent corporations as exempt bom law iT 
nlatlng, § 75, p. 7CC 
Bond, § 72, p. 741 

Action on, § 77, p. 705 


Books and papers, compelling production, securi- 
ties and exchange commission, § 79 
Breach of contract, bond as covering § 72 d 745 
Brokers as within law regulating, §’74 p 757 
Burden of proof in actions involving Violatiofis 
of law, § 77, p. 792 
Action on bond, § 77 , p. 797 
Criminal prosecutions, § 78, p. 802 
Business trust as within law regulating § 74 ^ 


Cancellation of, 

Contract in violation of law respecting 5 77 
p. 780 ® * 

License, § 73, p. 746 

Capital stock increase as within law regulatiiiiL 
§ 76, p. 767, n. 02 ^ 

Certiorari to review decision of commissions or 
officials designated to regulate, § 78, p. 753 
Classincation of securities, § 76, p. 764 
Commission or officials designated to regulate. I 
73, pp. 744-765 

Grant of license for permit, § 73, p. 746 
Common law trust as within law regulating, § 7 ^ 
p. 756 

Companies within law regulating, § 74, pp. 7^ 
769 

Compensation for services in sale of stocks in 
lation of law, § 77, p. 778 ' ^ 

Complaint in action for violation of law re^e^ 
ing, § 77, p, 791 
Action on bond, § 77, p. 797 
Ooncluslveness of permit, § 72, p. 743 
Conditions precedent to action on bond, L7%S 
796 

Conspiracy, liability in respect of transaction 
violation of law, § 77, p. 786 
Construction of blue sky laws, § 72, p. 739 , 
Continuing liability on bond, § 72, p. 743, n. 39 
Contract violating law consummated in an(^k 
state, 8 77, p. 778 

Corporations as within law regulating, 8 M 
766 

Country club membership as within law 
8 76, p. 761 

Criminal responsibility, 8 78, pp. 796-806 
Damages, 

Liability of securities and exchange coi|up|i| 
Sion, 8 73, p. 763 

Recoverable by purchaser of seeuritiegi,jig 
in violation of law, 8 77, p. 780 ^ 

Dealers as within law regulating, 8 74, 75f 

Defenses in action to recover for violati§p^ 
law, 8 77, p. 787 
Action on bond, 8 77, p. 796 
Criminal prosecutions, § 78, pp. 799, ^ 
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Stocks and securities, sales of—Continued, 

Direction of verdict in action for violation of law, 
§ 77, p. 7&4 

Criminal prosecutions, § 78, p. 805 
Disclosure of information and application for 
registration, § 73, p. 749 

Discovery proceedings under securities act, § 73, 
p. 747, n. 86 

Dismissal of action for violation of law, § 77, p. 
794 

Domestic companies, laws regulating as applying 
only to, § 74, p. 757 

Estoppel in respect of contracts in violation of 
law, § 77, p. 777 
Evidence in, 

Action involving violation of law, § 77, p. 792 
Action on bond, § 77, p. 797 
Criminal prosecution, § 78, p. 802 
Proceedings for investigation of transaction, 
§ 73, p. 746 

Exchange of securities as within law regulating, 
§ 76, p. 768 

Exemptions from law regulating, § 75, p. 765 
Extraterritorial effect of law regulating, § 75, 
p. 765 

False statements in application for registration, | 
72, p. 739, n. 14 

Federal securities act, § 72, p. 738 

Evidence in prosecution for violation of, § 78, 

p. 802 

Fraudulent transactions under, § 76, p. 769 
Remedies under, § 77, p. 784 
Transaction within, § 76, p. 767, n, 60 
Fees, § 72, p. 741 

Brokers or dealers subject to, § 74, p. 757 
Felony, violation of law as, § 78, p. 799 
Finality of decisions of commissions for officials 
designated to regulate, § 73, p. 753 
Foreign companies, § 72, p. 743; § 74, p. 757 
Foreign government securities as within law regu¬ 
lating, § 75, p. 760, n. 18 

Forged bonds as within law regulating, § 75, p. 
760, n. 18 

Fraudulent transactions as within law regulating, 
§72,p. 738; § 76, p. 769 

Good business repute, revocation of license for 
^ ^ want of, § 73, p. 747, n. 81 
Good faith, defense in action to recover for vio¬ 
lations of law, § 77, p. 787 
Criminal responsibility, § 78, p. 799 
Government’s obligations as within law regulat¬ 
ing, § 75, p. 76, n. 52 

Industrial stock as within law regulating. § 76, 
p. 767, n, 62 

Information required in application for license, § 
72, p. 738 

Injunction, violations of law, § 73, p. 747 
Securities exchange act, § 73, p. 752 
Instructions to jury in criminal prosecution for 
violation of law, § 78, p. 805 
Intent, indictment or information for violation 
of as required to allege, § 78, p. 801 
Interest as recoverable in action for violation 
of law, § 77, p. 795, n. 75 

Interlocutory ordeiys of commissions or officials, 
review, § 73, p. 754 
Interstata commerce, § 72, p. 738 
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Stocks and securities, sales of—Continued, 
Investigation, § 73, pp. 744, 747 

Security and exchange commission, § 73, p 
749 

Investment companies as within law regulating, § 

74, p. 755 

Isolated transactions as within law regulating, | 
76, p. 771 

Issuance within law regulating, § 76, p. 770 
Issues in actions involving violation of law, § 77, 
p. 791 

Criminal prosecutions, § 78, p. 802 
Jury questions in actions involving violations of 
law, § 77, p. 794 
Action on bond, § 77, p. 797 
Criminal prosecutions, § 78, p. 805 
Laches, defense of in action to recover for vio¬ 
lation of law respecting, § 77, p. 789 
Liabilities of commissions or officials designated 
to regulate, § 73, pp. 744-755 
Liability in respect of transactions in violation 
of law, § 77, p. 785 

Liberal construction of laws regulating, § 72, p. 
740 

Limitation of action for violation of law regulat¬ 
ing, § 77, p. 788 
Action on bond, § 77, p. 796 
Liquidating distribution as within law regulat¬ 
ing, § 76, p. 767, n. 62 
Mails, § 72, p. 738 

Measure of damages for violation of law, action 
on bond, § 77, p. 797 

Mineral rights, certificates representing as with¬ 
in law regulating, § 75 , p. 765 
Misdemeanor, violation of law as, § 78, p, 799 
National bank stock as within law regulating, § 

75, p. 760, n. 18 

Negligence of commission or official designated to 
regulate, § 73, p. 744 

Negotiation as within law regulating, § 76, p. 770 
Nonprofit corporations, exemption of securities 
from law regulating, § 75, p. 766 
Oil or gas leases as within law regulating, § 75, 
p. 765 

Operation and effect of. 

Law regulating, § 74, p. 755 
License, § 72, p. 743 

Option to purchase as within law regulating, § 

76, p. 768 

Outstate transactions as within law regulating, | 
76, p. 772 

Owner as within law regulating, § 74, p. 758 
Pari delicto, persons in, § 77, p. 78T 
Partial illegality in contract respecting, § 77, p. 
776 

Parties to action based on violation of law, § 77, 
p. 789 

Action on bond, § 77, p. 796 
Partnership as within law regulating, § 74, p. 755 
Passing on application for permit, § 73, p. 745 
Persons entitled to question violation of law reg¬ 
ulating, § 77, p. 776 

Persons liable in resi)ect of transactions in viola¬ 
tion of law, § 77, p. 785 
Criminal responsibility, § 78, p. 809 
Persons or companies within law r^ulating; { 74i 
pp. 755-759 
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Sfe)cks and securities, sales of—-Oontiniied, 
rieading in actions 

Arising out of transactions, § 77, pp. 700, 701 
Involving violation of law, action on bond, § 
77, p. 7D7 

JPledgod securities as within law regulating, § 74, 
p. 756 

Power to regulate, § 72, p. 733 
Powers of commissions or oflleials designated to 
regulate, § 73, pp. 744-755 
Preorganization subscriptions, validity, § 77, p. 
770 

Presumptions in actions involving violation of 
law, § 77, p, 702 

Process in actions arising from violation of law 
respecting, § 77, p. 780 

Proof in actions Involving violation of law, § 77, 
p. 701 

Criminal prosecutions, § 78, p. 802 
Public corporations, exemption of securities of, 
§ 75, p. 766 

Public disclosure of information In application 
for registration, § 73, p. 740 
Public offer as essential to application of law 
regulating, § 76, p. 771 

Punishment for violation of law, § 78, p. 805 
Purpose of laws regulating, § 72, p. 735 
Ratiiicalion of contracts in violation of law, § 77, 
p. 777 

Recovery of commissions for services on sale of 
stock in violation of law, § 77, p. 778 
Refusal of license of permit, § 73, p. 746 
Registration, 

Criminal responsibility, § 78, p. 708 
Dealers, § 72, p. 737 
Investigation respecting, § 73, p. 745 
Want of as affwting contract for sale of 
securities, § 77, p. 775 

Withdrawal of registration statement, § 73, 
p. 751 

Regulatory provisions, § 72, p. 737 
Remedies In rcspi'ct to transactions in violation 
of law regulating, § 77, p. 770 
Renewal, investigation bt^foro isstiance of new li¬ 
cense after suspension, § 73, p. 745, n. (MJ 
Rescission of contract in violation of law r(‘siK‘ct- 
ing, § 77, p. 770 

Review of decision of corntnisBions or officials 
designated to regulate, § 73, p. 753 
Revocation of, 

License, § 73, p. 746 

Registration of dealer or broker, § 73, p. 752 
Rules and regulations, § 73, p. 744 

Seemdtios and exchange conirniMsIon, § 73 , p. 
740 

Sales within law regulating, § 70, pp. 707-772 
Salesmen as, 

Liable in respect of transactions in violation 
law, § 77, p. 786 

Within law regulating, § 74, p. 758 
Scheme or artifice to defraud, § 72, p. 73S 
Scope of law regulating, § 75, pp. 750-706 
Securities within law regulating, § 75 , pp. 750-700 
Single transactions as within law regulating, § 
76, p. 771 

Solicitation as within law regulating, § 70, p. 770 
Solicitors, 

Liable in respect of transactions in violation 
of law, § 77, p. 786 


Stocks and securities, sales of— Continued. 
Solicitors—Continued, ^ 

, Within law regulating, § 74 p 75 $ 
SpGCHlfttlvo SGCurltlGs as within’ law reeulati.. , 
7.", p. 702 | 


Statutory regulations, generally, § 72 , m 
Stofklioldor’s liability of purchlsers^of 
ties violating law, § 77 , p. 778 
Stop oi'<l(‘r, § 73, p. 7.52 

Strict construction of laws regulating §-72 j, 


Subscriptions for stock as within law resulati™' 
§ 70, p. 708 reguiatm^ 

Suspension of, 

r,,lccnsc, Ji 73, p. 740 

llpgisf ration of <l<'alor or broker, § 73 n 755. 
Tolcphono coinmunicutious as within law mm 
lating, § 70, p. 770, n. 77 
TrnflIIc in own securities, § 72, p. 743 , n 47 
Trtiusnctions wltliln law regulating, § 76, pp 767 . 


Trlal of actions involving violations of law « 77 

70 t f » 


Action on l>ond, § 77, p. 797 
(h’iminal prosc'cntion, § 78, p. 804 
Validation of contracts in violation of law 
p. 777 


77 , 


Validily of statutes regulating, 72, p. 734 
Varian<*(‘ in aclions involving violations of law S 
77, p. 701 

Criminal pros(‘cu<ious, § 7 S, p. 802 
V(mu(‘ of actions arising from violation of law 
^ 77, p. 789 

Violation of law in general, § 77, pp, 772-798 
Void sah'M, § 77, p. 773 
Voidable transactions, § 77, p. 774 
\Van‘hf)UHo ns’tdpts as witiiin law regulating, | 
75, p. 761, n. 21 

Welfnr<‘ stock as within law regulating, § 76,. k 
767, n. 62 

Withdrawal of registration stat(‘nient, § 73, p. 7|| 
Withholding license^ of permit, § 73, p. 746 - 

Wltnpss(‘s, comp(‘llIng attondanis, securities 
e.xcliangi^ commission, § 73 , p. 749 
Stop orders, stocks and securities, sales of, § 73, % 
752 


Storage, 

KuHiu(‘MS as sid)J(‘ct to license or tax, § 30, p. 561 
Gasoline, 

Tanks, exemption, § 31, p, 622 
Use tax as Including, § 30, p. 589 
Street railroad companies, § 30, p. 563 
Htnnds, sale of mt'rchandise on as subject to Hc^ 
or tax, § 30, p. 509 
Strict construction, 

Blue sky laws, § 72, p. 740 
Exemption provisions, § 31, p. 004 
Ordinances and other legislative acts, § 13, p. 
Sub-agencies, automobile dealers, license requireme^ 
§ 30, p. 592 

Subcontractors, retail sales tax as applying to ^ 
of supplies to, § 30, p. 582 
Subj<K*ts of license or tax, §§ 26-31, pp. 553-62$ 
Business, oc'cupatlon or trade in general, § 27 
Exemptions, § 31, pp. 001-023 
Forbidden business or occupation, § 28 
Governmental agencies and instrumentalitfesi^4ll 
Lawful occupations, etc., § 26, pp. 553-556 
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Subjects of licens<^ or tax—Continued, 

Municipalities, discretion in respect of, § 10, p. 
482 

Particular occupations and privileges, § 30, pp. 
559-601 

Persons subject, § 26, p. 554; § 30, p. 563 
Prohibited occupations, § 28 
Subpoenas, suspension of license, proceeding for, § 43 
Subscriptions to stock. Blue Sky Law as applying to, 
§ 76, p. 768 

Subsidiary activities as subject to license or tax, § 30, 
p. 569 

Supervision, amount of tax as limited to expense of, 
§ 19, p. 517 

Suppression, power to license business as including 
power of, § 4 

Surgeons, subject of license or tax, § 30, p. 563 
Surplus, proceeds of tax, disposition, § 56, p. 694, n. 
57 

Surrender, termination of license by, § 43 

Recovery back of unearned portion of tax paid, 
§ 57, p. 701 
Surveyors, 

Status as civil engineer within statute requiring 
license, § 30, p. 561, n. 32 
Subject to license or tax, § 30, p. 564 
Suspension of license, § 43 
Stocks and securities. 

Registration as dealer or broker, § 73, p. 752 
Sales of, § 73, p. 746 

Tags, regulation requiring licensee to attach to ar¬ 
ticle sold, § 42, p. 645 

Tank cars, business of keeping and operating as sub¬ 
ject to license, § 30, p. 598 
Tax title, real estate, licensee of as precluded from 
acquiring, § 84, p. 810, n. 79 
Taxes. Fees and taxes, generally, ante 
Taxing power, licensing legislation under, validity, § 
15, p. 507 

Teachers, subject to license or tax, § 30, p. 564 
Telegraphs and telephones. 

Power to license. 

Municipalities, § 10, p. 489 
State, § 6, p, 467 

Stocks and securities, law regulating sale of as 
including, § 76, p. 770, n. 75 
Subject of tax, § 30, p. 564 
Temporary business, merchant conducting in addi¬ 
tion to permanent place as subject to license, § 
30, p. 597 

Temporary injunction, collection of tax, § 58, p. 709 
Tenants, selling to as subject to license, § 30, p. 569 
Tender, 

Defense of in criminal prosecution, § 68 
Penalty, tender of amount of tax and penalty as 
relieving for further liability, § 64 
Termination of license, § 43 
Real property, § 87 

Atteippted assignment, § 86 
Recovery back of unearned portion of tax paid, § 
57, p. 701 

Territorial effect, § 42, p. 642 
Territorial limitations, § 26, p. 555 

Ordinances or other le^slative acts, § 13, p. 494 
Power to license or tax. 

Municipal corporations, § 10, p, 484 
State, § 6, p. 468 


Territorial limitations—Continued, 

Stocks and securities, law regulating sales of, § 
75, p. 765 

Theaters and shows, § 30, p. 562 

Criminal liability for giving theatrical perform¬ 
ance without license, § 66 
Power to license. 

Municipal corporations, § 10, p. 488 
State, § 6, p. 467 

Tickets, dealers in as subject to license or tax, § 

30, p. 585 

Tickets, reselling, criminal liability for engaging in 
business without license, § 66 
Timber, 

Dealers as subject to license or tax, § 30, p. 585 
Occupations in connection with as subject to li¬ 
cense or tax, § 30, p, 561 

Time, 

Application for license, § 39, p. 637 
Assessment of tax, § 49, p. 671 
Effective date of license, § 42, p. 644 
Lien of tax, attachment, § 50, p. ‘678 
Payment of tax, § 51 
Penalties, payment, § 64 

Real property, performance of acts authorized 
under license respecting, § 84, p. 812 
Suit, 

Bond of licensee, action on, § 36, p. 629, n. 
71 

Collection of tax, § 53, p. 688 
Tipster sheets, public newsstands, regulation pro¬ 
hibiting sale of as'valid, § 42, p. 645, n. 56 
Tires, dealers in as subject to license or tax, § 30, p. 
592 

Title and abstract companies, subject of license or 
tax, § 30, p. 564 
Tobacco, 

Dealers in as subject to license or tax, § 30, p. 
584 

Exemptions from sales tax, use for insecticides, § 

31, p. 617 

Sales tax, criminal liability in respect of, § 66 
Towels, furnishing of as service within statute im¬ 
posing privilege tax, § 30, p. 576, n. 42 
Towns, powers as to, § 9 
Trade-in sales, liability for tax, § 30, p. 572 
Trade names, business connected under, defense of 
in criminal prosecution, § 68 
Trade or business. 

Occupation as, § 1, p, 446 
Occupations and privileges, generally, ante 
Police Ipower, power to license under, § 4 
Trading stamps, 

Dealers as subject to license or tax, § 30, p, 585 
Licensing business of issuing and selling, munici¬ 
pal corporations, § 10, p. 488 
Prohibitory tax on dealers, validity of statute im¬ 
posing, § 19, p. 521, n. 96 
Validity of statutes imposing license tax on mer¬ 
chants giving, § 21, p. 529, n. 58 
Transfer of rights, § 45 

Transient dealers, subject of license or tax, § 30, p. 
595 

Transi)ortation, 

Means of as subject of license or tax, § 30, p. 598 
Power to license means of, municipalities, § 10, p. 
490 
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Traveling salesmen, subject of license or tax, § 30, p. 

596 

TriU, 

Slue sky law, 

Actions involving violation of, § 77, p. 794 
Action on bond, § 77, p. 797 
Prosecutions for violation of, 8 78, p. 804 

Collection of tax, 

Actions for, § 53, p. 691 
Injunction against, § 58, p. 711 
Criminal prosecution, § 71, p. 732 
Penalty, action to enforce, § 65 
Recovery back of taxes paid, actions for, § 57, p. 
705 

Trust companies, stocks and securities, exemption of 
law regulating sale of, 8 75, p. 766 
Trustees, sales tax, liability for, § 47, p. 663 
Undertakers, 

Corporations as eligible to do undertaking busi¬ 
ness, 8 33 

Revocation of license, 8 44, p. 651, n. 44 
Sales tax, application to sale of coffins, etc., 8 30, 
p. 577, n. 55 

Subject of license or tax, 8 30, p. 564 
Underwriters, Blue Sky Law as applying to, § 74, p. 
756 

Unexplred license, repeal of law as affecting privi¬ 
leges, 8 14, p. 500 

Uniformity, licensing legislation, constitutional re¬ 
quirement, 8 22, pp. 530-535 
United States, exemptions from sales tax, § 31, p. 614 
Unlicensed persons, 

Contracts, enforceability, § 69, p. 711 
Criminal liability, 8 66 

Injunction against interference with business, § 
61 

Negligence or fraud, damages recoverable for, 8 
60 

Rights and remedies, §8 59-61, pp. 711-717 
Services, right of recovery, 8 69, p. 714 
Validation of contracts of, § 59, p. 714 
Unprofessional conduct, suspension of license on 
ground of, 8 43 
Use tax. 

Amount, § 48, p. 666 
Automobiles, § 30, p. 502 
Collection of, 8 62, p. 686 

Contractor purchasing supplies outside state as 
subject to, 8 30, p. 583 
Defined, § 1, p. 446 
Exemptions, § 31, pp. 601, 607 
Gasoline or other petroleum products, 8 30, p. 
587 

Limitation of actions, 8 S3, p. 688 
Mercantile transactions, § 30, p. 570 
Persons liable, § 47, p. 663 
Petroleum products, § 30, p. 589 
Primary liability, 8 47, p. 663 
Property tax distinguished, 8 3, p. 459 
Purpose of law imposing, § 2, p. 460, n. 54 
Rules and regulations respecting, § 37, p. 632 
Sales tax distinguished, 8 3, p. 456 
Territorial limitations, 8 26, p. 655 
Wholesalers, exemption, 8 31, p, 607 
Used automobiles, exemption from license tax, § 31, p. 
608 


Useful occupations and privileges, power to Mceni*. * 
26, p. 653 
Validation, 

Blue Sky Laws, contracts in violation of 8 77 ^ 

777 > 5 * *» Pi 

Contract entered into by unlicensed person. 8 m 
p. 714 ^ 

Validity, ordinances and other legislative 

15-25, pp. 500-552 ^ ^ 

Presumption of, 8 13, p. 495 
Value, 

License or occupation tax based on as valid 8 ^ 
Validity of legislation taxing business accorLe 
to, § 18, p. 515 • 

Variance. Issues, proof and variance, generally ante 
Vehicles, ’ 

Classification for purpose of tax, f 22 , p. 544 
I>ower to license, municipality, § lO, p.’ 490 
Reasonableness of license, determination 8 19 ti 
524 * « . P* 

Subject of license or tax, 8 30, p. 698 
Vending machines. 

Classification, § 22, p. 645 
Exemptions from occupational tax, 8 31, p. 609 
I>ower to license, state, 8 6, p. 467 
Sales tax, liability for, $ 30, p. 679, n. 74 
Subject to license or tax, § 30, p. 598 
Venue, 

Collection of tax, action for, § 53, p. 687 
Penalties, proceedings with respect to, 8 65 
Securities Act, action to enforce liability for vio¬ 
lation of, 8 77, p. 789 
Verdicts, criminal prosecution, § 71, p. 732 
Vested rights, license as, 

Creating, 8 2, p. 449 
Granting, 8 42, p. 641 

Veterans, exemptions of disabled or Indigent 
ans, 8 31, p. 613 
Villages, powers as to, 8 9 
Violation of law, criminal prosecutions, g^eraBy, 
ante 

Vocations subject to license or tax, § 30, p. 563 . 
Void tax, injunction against collection, § 58, p. 708 
Void transactions, Blue Sky Law, sale of securiti^ 
In violation of, § 77, p. 773 
Voidable transactions, Blue Sky Law, sales of 'sto|fc 
or securities in violation of, 8 77, p. 774 
Voluntary, 

Abandonment, termination of license by, 8 43'^ 
Recovery back of unearned portion of tct 
paid, § 67, p. 701 

Payment of tax, ' 

Illegal tax, recovery back, 8 67, p. 700 
Refund, 8 57, p. 697 

Vulcanizing, persons engaged in as subject of llc^ 
or tax, § 30, p. 665 


Waiver. 

Discharge of liability by, 8 47, p. 663 
Exemption from sales tax, 8 31, p. 610 
Warehouse receipts, stocks and securities, laws 
lating sales of as applying to, 8 75, p. 761, 
Warehousemen, subject of license or tax, 8 30, 
Warrants, municipalities, payment of tax by, 8 51 
Water companies, subject of license or tax, 

564 

Weapons, dealers in as subject to license or. 
80, p. 584 
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Weighing machines, operation as subject to license or 
tax, § 30, p. 597 

Welfare stock, Blue Sky Law as applying to offer or 
sale of, § 76, p. 767, n. 62 
Wharves and wharfboats, § 30, p. 562 
Wholesalers, 

Chain store tax, § 30, p. 594 
Classification for purpose of tax, § 22, p. 544 
Exemptions, use or retail sales taxes, § 31, p. 607 
Power of state to license, § 6, p. 467 
Sales tax on, § 30, p. 570 


Witnesses, commission or oflScials supervising sale 
of securities, compelling attendance, f 73, p. 745 
Words and phrases. Definitions, generally, ante 
Wrappings, retail sales tax as applying to sales of to 
retailers, § 30, p. 581 

Written application, necessity, § 39, p. 636 
Wrongful, 

Assessment or collection of tax. 

Actions to recover, § 57, p. 700 
Relief against, § 58, p. 706-711 
Revocation, remedies, § 44, p, 657 
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Absolute lien, distinction, § 1, p. 827, n. 27 
Accounts, lien as attaching: to, § 7 
Accounts receivable as subject to, § 7, n. 03 
Acknowledgment, instrument creating, necessity, § 2, 
p. S3G 
Actions, 

Enforcement of lien, § 22, pp. 874-880 
Foreclosure, generally, post 
Setting aside lien, § 15 

Adequate remedy at law, equitable lien, § 4, p. 845 
Advances, equitable lien for, § 4, p. 840 
Aflfidavif, attachment, enforcement of lien, § 21 
After-acquired property, § 7 
Agreements. Contracts, generally, post 
Alienation doctrine, inverse order of, g 13 
Appropriation of property, equitable lien, agreement 
creating, g 4, p, 842 
Assignment, § 11 
Attachment, 

Enforcement by, § 21 
Waiver of lien by, § 17, p. 803 
Attorneys’ fees, 

Equitab’e lien, § 4, p. 838, n. 82 
Statutory lion, § 0, n. 32 
Benefits, eqtiitable lion, § 4, p. 84G 
Bona fide purchasers, 

Priority of lion, § 10, p. 855 
Rights and liabilities, g 13 
Bond, discharge of lion by taking as security, g 17, p* 
SG4 

Burden of proof, enforcement of lien, action for, § 22, 
p. 877 

Carga, civil law, lien under, § 2, p. 833 
Charge, distinguished, g 1, p. 827 
Charge on property, lion as, § 1, p. 820 
Check, waiver of lien by taking as security, § 17, p. 
804 

Civil law, 

Lions under, § 1, p. 832 
Possession as essential, g 8 
Claim, distinguished, § 1, p. 827 
Classes of, § 1, p. 830 
Collateral contract, lien as, § 1, p., 830 
Collateral proceedings, enforcement of lien, g 18 
Collusion, setting aside lien obtained by, § 15 
Comity, removal of property, doctrine as applying, 
§0 

Commingling claims, waiver of lien by, g 17, p. 803 
Commingling of assets, equitable lien, effect of, § 4, 
p. 842, n. 00 
Common law lions, 

Assignment, § 11 
Debt or obligation, g 9 
Defined, g 1, p. 820 
Enforcement, § 10 

Equity, enforcement in, g 20, p. 870 
Implication of law, § 3 
Possession as (‘sseniial, § 8 
Priorities, § 10, p, 855 


Common law liens—Continued, 

Waiver by protecting claim to statutory lien t 
17, p. 804 ’ ’ 

Compelling enforcement, § 21 
Complaint, action to enforce lien, § 22, p. 876 
Concurrent or co(‘qual lions, § 10, p. 

Conditional lion, g 1, p. 827 
Conditional sales, lien for repairs as subject to rights 
of seller, g 7, n. 1. 

Confirmation of sale of property to satisfy lien S 22 
p. 870 
Consent, 

Assignment of lien, | 11 
Creation of lien, g 2, p. 834 
Removal or transfer of property, § 12 
Consideration, 

Equitable lien, contract giving rise to, § 4, p. 846- 
Waiver of lion, § 17, p. 832 
Constitutional provisions, possession, § 8 
Construction, statutory lion, § 5 
Constructive Hens, limitation on doctrine, § 4, p. 844 
Contingent fee, equitable lien as arising under con¬ 
tract for, § 4, p. 843, n. 4 
Contracts, 

Assignment of lien created by, g 11 
Common law Hon, g 3 
Creation by, g 2, p. 833 
E<iuitable Hen arising out of, g 4, pp. 837,840 
Equity, enforcing Hons created by, § 20, p. 871 
Priorities of Hens created by, § 10, p. 855 
Subordination of Hen by, § 10, p. 857 
Waiver of Hen by, § 17, p. 802 
Conversion, 

E(iuity, proceeding in to fix Hon on properly 
conv(‘rted, § 20, p. 871 
l^roperty converted as subject, § 7 
Waiver of lion by conversion of property, § 17, p: 
805 

Conveyances, instruments creating liens on real es¬ 
tate, § 1, p. 829, n. 02 
Covenant, creation by, § 2, p. 834 
Creation, g 2, pp. 833-830 

Creditors, priority of lion over claim of, § 10, p. 8^ 
Criminal liability, sale or disposal of property sA 
ject to lien, § 14 ' 

Gross-petition, enforcement by, § 18 
Custody of law, lien as attaching to property ip, I 
7 

Customs and usage, 

Creation by, § 2, p. 834 
Common law, g 3 

Death of owner of property, loss of lien by, § 17^ P 
862 

Debt or obligation, ; J 

Bar of proceedings on lien as affecting, § 1, p. ^ 
Change in form of as discharge of lien, § 17^ | 
863 

Equitable lien, element of, § 4, p. 837 
Promise to pay as creating lien, § 2, p. 835 
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Debt or obligation—Continued, 

Valid indebtedness as essential, § 9 
Declaration, enforcement of lien, action for, § 22, p. 
876 

Declaratory statutes, common law lien, § 5 
Decree, enforcement of lien, action for, § 22, p. 878 
Defenses, enforcement of lien, actions for, § 22, p. 874 
Deficiency, 

Foreclosure of lien, personal judgment, § 22, p. 

879 

Proof of claim for, § 7 
Definitions, § 1, pp. 826-829 
Equitable lien, § 1, p. 831 
Foreclosure, § 18, n. 37 
Patron, § 9, n. 32 
Privilege, § 1, p. 833 
Demand, distinguished, § 1, p. 827 
Description of property, pleading in action to enforce 
lien, § 22, p. 877 

Destruction of property, loss of lien by, § 17, p. 862 
Discharge of lien, § 17, pp. 861-868 
Distinctions, § 1, pp. 826-829 
Divestiture, § 1, p. 829, n. 62 
Equitable lien, § 1, p. 832 
Docketing, necessity, § 6 
Encumbrance, distinguished, § 1, p. 827 
Encumbrancers with notice, equitable lien, enforce¬ 
ment against, § 4, p, 839 

Enforcement and protection of lien, §§ 18-22, pp. 867- 

880 

Action, § 22, pp. 874-880 
Attachment, § 21 
Collateral proceedings, § 18 
Equitable lien, persons against whom enforce¬ 
able, § 4, p. 830 
Equity, § 20, pp. 869-872 
Evidence in action to enforce, § 22, p. 877 
E:fcecution, § 21 
‘ Foreclosure, generally, post 
Judgment or decree in action to enforce, § 22, p. 
878 

Jurisdiction and venue, § 22, p. 875 
Limitation of action, § 22, p. 874 
Parties to proceedings to enforce, § 22, p. 875 
Pleading in action to enforce, § 22, p. 876 
Process in proceedings to enforce, § 22, p. 876 
Remedy at law, § 19 

Sale of property to satisfy lien, § 22, p. 879 
Statutory provision, § 21 
Tiipe to sue, § 22, p. 874 
Verdict and proceeding to enforce, § 22, p. 878 
Equitable liens, § 4, pp. 836-847 
After-acquired property, § 7 
Assignability, § 11 
Debt or obligation secured, § 9 
Defined, § 1, p. 831 
Enforcement, § 20, pp. 869-872 
Possession as essential, § 8 
Presumptions, waiver, § 17, p. 863 
Statutory lien as excluding, § 5 
Time, priority in, § 10, p. 857 
Equity, 

Enforcement of lien, § 20, pp. 869-872 
Setting aside in, § 15 
Estoppel, 

Assertion or denial of lien, § 16 
Equitable lien based on, § 4, p. 837 


Evidence, 

Criminal prosecution for sale or disposal of prop 
erty subject to lien, § 14 
Enforcement of lien, actions for, § 22, p. 877 
Excessive demand, waiver of lien by making, § 17, p. 
867 

Exclusive possession, common law lien as requiring, 
§8 

Exclusive remedy, enforcement of statutory lien, § 21 
Execution, 

Enforcement by, § 21 

Sale of property on, enforcement of lien, § 19 
Exempt property, lien as attaching to, § 7 
Express contract, 

Contracts, generally, ante 
Equitable lien arising from, § 4, p. 840 
Extension, priority as affected, § 10, p. 857, n. 57 
Extension of time for payment, waiver of lien by. § 
17, p. 863 

Extinguishment of lien, § 17, pp. 861-868 
Extraterritorial operation, statutory lien, § 5 
Failure to assert, waiver of lien by, § 17, p. 866 
Favored liens, equitable liens, § 4, p. 836 
Filing, necessity, § 6 
Foreclosure, 

Defenses, § 22, p. 874 
Enforcement by action to, § 18 
Equity, § 20, p. 870 
Executory process, § 21 

Junior liens, interest acquired by purchaser, § 

22, p. 880 

Notice of sale of property, § 22, p. 879 
Personal judgment, § 22, p. 878 
Premature actions, § 22, p. 875 
Redemption from sale under, § 23 
Separate liens, foreclosure of one as waiver of 
other, § 17, p. 866 

Venue of suit to foreclose, § 22, p. 875 
Warrant of seizure in action to foreclose, § 21 
Forfeiture, equitable lien, enforcement by, § 20, p. 871, 
n. 72 

Form, equitable lien, contract creating, § 4, p. 841 
Fraud, 

Constructive lien, element of, § 4, p. 844 
Postponement of lien on ground of, § 10, p. 85T, 
n. 67 

Restoration of lien discharged through, § 20, p. 
872 

Setting aside lien obtained by, § 15 
Future wages as subject to, § 7, n. 7 
General lien, defined, § 1, p. 827 
Good faith, equitable lien, improvements made in, § 
4, p. 846 

Governmental purposes, priority as betweem liens for, 
§ 10, p. 856 

Gravamen, civil law, lien under, § 1, p. 833 
Heirs, equitable liens, enforcement against, § 4, p. 
839 

Hypothecation, distinguished, § 1, p. 828 
Identification, equitable lien, agreement creating, § 4, 
p. 842 

Impairment of lien, § 17, pp. 861-868 
Implication, waiver or loss of lien by, § 17, p. 863 
Implied contract, creation by, § 2, p. 834 
Implied lien, equitable lien, § 4, pp. 843-847 
Assignment, § 11 

Improvements, equitable lien, § 4, p. 846 
Incidental relief, equity, § 20, p. 871 
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Income tax, lien for as general lien, § 1, p. 827, n. 
19 

Inconsistent acts or conduct, waiver of lien by, § 17 
Indebtedness. Debt or obligation, generally, ante 
Indictment and information, sale or disposal of prop¬ 
erty subject to lien, prosecution for, § 14 
Insolvency, loss of lien by, § 17, p. 862 
Intent, equitable lien, element of, § 4, p. 841 
Intention, waiver of lien, § 17, p. 8G2. 

Intervention, enforcement by, § 18 
Action for, § 22, p. 876 
Issues, action to enforce lien, § 22, p. 877 
Joinder of parties, enforcement of lien, § 22, p, 875 
Joining lien and nonlien claims, waiver of lien by, 
§ 17, p. 867 
Judgment, 

Enforcement of lien, action for, § 22, p. 878 
Lien of as general, § 1, p. 827, n. 19 
Equity, enforcement, § 20, p. 870 
Junior lienor. 

Discharge of lien by, § 17, p. 861 
Foreclosure of prior lien, eifect as to, § 22, p. 879 
Redemption from sale under prior lien, § 23 
Jurisdiction, enforcement of lien, 

Proceedings for, f 22, p. 875 
Equity, § 20, pp. 869-872 

Jury questions, enforcement of lien, action for, § 22, 
p. 874 

Keeping alive, equity, § 20, p. 871 

Knowledge, waiver of lien, § 17, p* 803 

Laches, enforcement of lien barred by, § 22, p. 875 

Lapse of time, equitable lien as lost by, 8 17, p. 864 

Liberal construction, statutory lien, § 5 

Lien claimant, defined, § 1, p. 828 

Lien holder, defined, § 1, p. 829 

Limitation of actions, enforcement of Hen, g 22, p. 874 

Loss of lien, § 17, pp. 861-868 

Manufacturers, 

Lien for supplies, mechanic’s lien distinguished, § 

1, p. 828 

Statutory lien for supplies furnished, g 9 
Mechanic’s lien, manufacturers, Hen for supplies dis¬ 
tinguished, 8 1, p. 828 

Merger, extinguishment of Hen, § 17, p. 805 
Mistake, 

Payment as discharge of Hen, § 17, p. 807 
Restoration of Hen discharged through, 8 20, p. 
872 

Money unlawfully appropriated, equitable Hen, § 4, p. 
845 

Moral obligation, equitable lien as supported by, 8 4, 
p. 845 

Moratorium, validity of law postponing foreclosure, § 
18, n, 37 

Mortgage distinguished, § 1, p. 828 
Nature of, § 1, p. 829 

Note, waiver of Hen by taking as security, § 17, p. 864 
Notice, 

Equitable Hens, enforcement, § 4, p. 840, n. 83 
Filing of, § 6 

Pleading in action to enforce Hen, 8 22, p. 877 
Prior equitable Hen, 8 19, p. 857, n. 61 
Sale of property, satisfaction of lien, § 21; 8 22, 
p. 879 

Warrant of seizure, § 21, n. 12 
Obligation. Debt or obligation, generally, ante 
Offenses, sale or disposal of property subject to Hen, 

S 14 


Operation of law, 

Creation by, § 2, p. 834 
lioss of Hen by, § 17, p. 862 
Statutory Hen arising by, § 5 
Origin of word, § 1, p. 826 

Other security, discharge of lien by takinc « it « 
864 ® ** P 

Ownership, 

Lien ns giving, § 1, p, 829, n. 65 
Title or ownership, generally, post 
Parol, 

Creation of lien on personal property § 2 ri. m 
Equitable Hen, creation by, § 4, p. 842 ’ * ^ 

Waiver of lien by, § 17, p. 862 
Partial payment, waiver by acceptance of. 5 17 n 
867, n. 12 » 8 P 

Particular Hen, defined, § 1, p. 827 

Parties, enforcement of Hen, proceedings, for, § 22 a 

875 ^ > V* 

Payment, 

Burden of proof, § 22, p. 877, n. 73 
Discharge by, 8 17, p. 866 

Payment of debt of another, equitable lien, § 4 n 845 
Perfection, § 6 

Personal judgment, foreclosure of lien, § 22, p. 878 
Personal property, lien as limited to, § 7 
Personal representatives, equitable Hen, enforcement 
against, § 4, p. 839 

Petition, action to enforce lien, 8 22, p. 876 
Pleading, enforcement of Hens, action for, § 22, p. 876“ 
Pledge, 

Distinguished, 8 I, p. 828 
Equity, enforcement of liens in nature of, § 20. n 
870 

Police power, statutory Hen, § 5, n. 40 
Possession, 

Assignment accompanied by delivery of, § 11 
Common law Hen, right of, § 19 
Condition precedent to action to enforce, § 22, p. 
874 

Necessity and right of, 8 8 
Waiver or loss of lien by parting with, § 17, p, 864 
Possessory lien, enforcement, § 19 
Postponement of Hen, 8 10, p. 867 
Preliminary proceedings, prosecution for sale or dis^ 
posal of property subject to lien, § 14 
Premature actions, foreclosure of Hen, § 22, p. 875 
Presumptions, 

Enforcement of lien, action for, § 22, p. 877 
Waiver of lien, 8 17, p. 863 
Prior Hens, payment by Junior lienholder to protect 
Interest, § 17, p. 867 

Prior payment, right to as Hen, § 1, p. 830 
Priorities, § 10, pp. 855-868 
Privilege, term as equivalent, § 1, p. 833 
Proceedings to perfect, 8 6 

Process, enforcement of lien, proceeding for, § 22, jpL 

876 

Promise to pay, 

Equitable Hen as created by, § 4, p. 843 
Lien as created by, 8 2, p^ 835 
Proof, actions to enforce Hen, § 22, p. 877 
Property right, 

Equitable Hen, § 1, p. 832 
Lien as, § 1, p. 829 

Property subject to, § 7 . 

Property unlawfully appropriated, equitable 
4, p. 846 . 
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Proprietary interest, lien as, § 1, p. 829 
Protection of lien. Enforcement and protection of 
lien, generally, ante 

Public improvements, statutory lien, § 7, n. 84 
Publication of service, enforcement of lien, § 22, p. 
876 

Purchasers with notice, equitable lien, enforcement 
against, § 4, p. 839 
Purpose of lien, § 1, p. 829, n. 59 
Qualified ownership, lien as, § 1, p. 829, n. 02 
Real property, enforcement against, § 7 
Receipt in full, discharge by, § 17, p. 867 
Recordation, necessity, § 6 
Redemption, § 23 
Release of lien, § 17, pp. 861-868 
Riemoval or transfer of property, §§ 12-14 
Bona fide purchasers, § 13 
Criminal liability, § 14 
Recordation in state to which removed, § 6 
Rights and liabilities of purchaser, § 13 
Renewal, priority as affected, § 10, p. 857, n. 57 
Rents and profits, accounting for, equitable lien, § 20, 
p. 871 
Replevin, 

Enforcement in action of, § 18 
Foreclosure of lien, property taken on, § 21 
Requisites of contract creating lien, § 2, p. 835 
Res, equitable lien, § 4, p. 837 
Restoration of lien, equity, § 20, p. 871 
Retroactive operation, statutory lien, § 5 
Enforcement of lien, § 19 

Sale of property, enforcement of lien by, § 22, p. 879 
Equity, § 20, p. 871 
Statutory provision, § 21 
Extinguishment of lien by, § 17, p. 865 
Removal or transfer of property, generally, ante 
Satisfaction of lien, § 17, p. 867 
Seal, equitable lien, contract creating as required to 
be under, § 4, p. 841 
Secret liens. 

Not favored, § 1, p. 830 
Policy of law, § 13, n. 95 
Security, 

Charge on property as, § 1, p. 826 
Discharge of lien by taking, § 17, p. 864 
Seizure, warrant of in action to foreclose, § 21 
Service of process, enforcement of lien, § 22, p. 876 
Set-off and counterclaim, trover, action of. § 18 
Setting aside, § 15 

Several funds, validity of lien attaching to, § 7 
Special lien, defined, § 1, p. 827 
Statutory lien, § 5 

After-acquired property, § 7 
Assignment, § 11 
Defined, § 1, p. 827 
Enforcement, § 21 
Equity, enforcement, § 20, p, 870 
Manufacturers, supplies furnished, § 9 
Pleading in action to enforce, § 22, p. 877 
^ Possession as essential, § 8 
Priority, § 10, p. 856 
Proceedings to perfect, § 6 


Statutory lien—Continued, 

Time, priority in, § 10, p. 856 
Statutory provisions. 

Classification, § 1, p. 830 
Creation by, § 2, p. 833 

Criminal liability, sale or disposal of property, § 
14 

Enforcement of lien, § 21 
Redemption, § 23 

Removal or transfer of property, § 12 
Satisfaction of lien, penalty for failure, § 17, p. 
868 

Stipulation, creation by, § 2, p. 834 
Strict construction, statutory lien, § 5 
Subrogation, equitable lien compared with, § 1, p. 832 
Substituted collateral, extension of lien to, § 7, n. 9 
Summary execution, enforcement by, § 21 
Support agreement, equitable lien created by, § 4, p. 
838, n. 82 

Tender, discharge by, § 17, p. 866 

Territorial effect, statutory lien, § 5 

Third persons, money in hands of as subject to lien, 

§ 7 

Time, priority in, § 10, p. 856. 

Time to sue, enforcement of lien, § 22, p. 874 
Title or ownership. 

Equitable lien as distinct from, § 1, p. 832 
Foreclosure sale, purchaser at, § 22, p. 880 
Lien as attaching without reference to, § 7 
Lien as giving, § 1, p. 829, n. 65 
Waiver of lien by claim of, § 17, p. 866 
Transfer of property, 

Consent, § 12 

Removal or transfer of property, generally, ante 
Trial, criminal prosecution for sale or disposal of 
property subject to lien, § 14 
Trover and conversion, set-off of lien in action of, § 
18 

Trust, equitable lien as in nature of, § 1, p. 832 
Trust fund, income from as subject to, § 7, n. 9 
Unjust enrichment, equitable lien as based on doc¬ 
trine, § 4, p. 837 
Unmatured debts, § 9 
Usage, 

Creation by, § 2, p. 834 
Customs and usages, generally, ante 
Validity, contract creating lien, § 2, p. 835 
Variance, actions to enforce lien, § 22, p. 877 
Venue, enforcement of lien, proceedings for, § 22, p. 
875 

Verdict, enforcement of lien, proceedings for, § 22, p. 
878 

Volunteer, equitable liens as arising in favor, § 4, p. 
836 

Wages as subject to, § 7, n. 7 
Waiver of lien, § 17, pp. 861-868 

Burden of proof, § 22, p. 877, n. 73 
Warrant of seizure, foreclosure of lien, § 21 
Words and phrases. Definitions, generally, ante 
Worthless collateral, equitable lien as imparting vital¬ 
ity to, § 4, p. 838, n. 76 
Wron^ul act, acquisition by, § 2, p. 834 
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